§ 1857.] CRIMES. [BOOK .fI.

-~ CHAPTER XLIL
BRIBERY.
Bribery, or attempt at bribery, is '_al Corroboration required to conviet, §
misdemeanor at common law, § 1857. 1859, o

§ 1857. Corruprron, so far aa it concerns the _mi_séonduct, getive
or passive, of the officer corrupted, has been already. independenﬂy
noticed.! At present will be singly considered bribery. as it relates
to the person offering the bribe.2 T

Bribery is corruptly tendering or receiving a price for official
Bribery,or Bction.® It is defined by Blackstone to be where a judge
g;&ebrenrgt at or other person connected with-the administration of Jus-
amisde. - tite seeks an undue reward o influentve his biehavior in
mmeanor at office* Sir W. Rusgell® extends it to all ¢asés where any
W undue reward s received or offered by or to any person
whatsoever, whose .ordinary business relates to the administration
of publie justice, in order ‘to: influence his behavior in office; anid
ineline him to act contrary fo the known rules of honesty and integ:
rity.®  Neither of these définitions is.broad enough,. unless we
unduly extend the term justice ; both are too much encambered by
detail. - Defining bribery, however, to be the corruptly tendéring or

. receiving a price for official action, it is an offence at. common law,

and so is an attempt to bribe, even though the '.Oﬁe!ieé.:sbe-noﬁ_éon«

-t Supra, § 1570, Yysesd, L-R. 1 Q. B. 620, Tt'Is mot
% Ror fadersl statutes, see Rov Stat. bribery for & pervoxt who-ia o csndidate
U. 8. §8 5449 of seq. By §§ 66, 71, 72 for publiv oMce to cffer 1o give a cortain

of the N. Y. Penal Code of 1883, the
prior law in this relation has been ré-
cast. . : h
*# Bee R. v. Vaughan, 4 Burr. 2454;
R: v, Cassano, 5 Esp. 231; R. v. Crip-
land, 1X Mod. 387 ; and cases cited' -
Jra, § 1858, Boo,also, Whart. on Cont.
§§ 408 of seg. o

‘4 Black. Com. 139; Bimpeon v
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portion of his salaty; if elécted, to the
county trsasurer; nnless it appear that
the persons ‘addréssed ‘would' in' sSome
way bé benéfited by the offer. ‘Btaté b:
Chutch, 6 Oreg. 575. As to-comspiracy
to bribe, see m'nﬁ 18Y5. - st

%2 Rusy, on Or, 128, - © - wa

¢ R.-v. Besle; citel {n B. v: Giboud;

1 East, 183. Swpra, § 1572.

CHAP. XLIL] BRIBERY. _ 18:1858.

summated. And the offence is complete when an offer is made,

although in a matter not within the jurisdiction of the officer.? So

far as concerns judicial officers, it has been stated generally that
« Every gift ar payment made in respect of, or in relation to, any

business having been, being, or about to be transacted before any

such person in his office is a bribe, whether it is given in order to

influence the judicial officer in something to be done, or to reward

him for something already done, and whether the thing done or to

be done is itself proper or improper,”?

§ 1858. In conformity with these views, it has been held indict-
able at common law to be concerned either as actor or receiver in
the bribery or attempt 4t bribery of & voter at any public election ;¢
of a cabinet ministér and member of the privy council ;* of a eom- |
migsioner.-of the revenne;® of .a member of & -le_gislétture- Tof a
member of a municipal board ;* of a justice of thé peace, even though
the case in which the bribe is offered is not yet instituted,® and the

1 2 Russ, on Cr. 124, Supra, §179;
U. 8, ». Worrall, 2 Dall, 384 ; Whart.
Bt. Tr. 139 ; Walsh ». People, 65 IlL
58; Dishon v. Bmith, 10 Jowa, 213;
Colling ». Btate, 25 Tex. Sup. 202.
Hutchingon v, Btats, 36 Tex. 204, Bee
Barefigld v, State, 14 Ala. 603. Asioai-
tenipts, 566 suprd, §'1_19'. Asto bribery
of voters, see Whart, on Cont. § 406.

f State v, Elig, 33 N. J. L. 102.

Under Indisns statute, see State v,
Stephenson, 83 Ind. 246. : As to indiot-
ment, sse Watson ».-State, 39 Ohio Bt.
123 ; State ». Walls, 54 Inid, 561 ; Btate
v, Btophenson, £3 Ibid. 246 ; Brown v.
State, 13 Tex. Ap. 308,

3 Staph. Dig. Cr. L. art. 126, to which_

is appended the following note :. 3 Inst.
144-8; 1 Hawk. P. C. 414-15; 5th
Rep. C. L. C. 20-21. Bee, too, Sped-
ding’s Life of Bacon, vii. 209-78,

¢ Supra, § 1848. R. v. Piti, 3 Burr.
1335 ; R. ». Cripland, 11 Mod. 387; R.
». Plympton, 2 Ld. Raym. 1377 ; R, v.
Taggart, 1 C. & P. 201 ; R. ». Joliffe, 1
East, 154, n.; State ». Jackson, 73 Me.
91 ;. People ». Thornton (N. ¥.), 24 Alh.

L.:}. 441; Com. v. McHale, 97 Penn.
St..397; Com. v. Bhaver, 3 W. & 8.
338 ; State v.. Ellis, 33 N, J. L. 103;
Welch v, People, 65 111. 58; Stats ».
Purdy, 36 Wis. 224 ; State v, Collier,’
73 Mo, 13; Com. w. Callaghan, 2 Va.
Cag. 460. See Bussell v. Com., 3 Bush,
46%.  Supre, & 1572.. Even paying a
voter. not to vote is indictable, R. v.
Igherwood, 2 Keny. 202, Ag to bribery
at elections, ses supra, § 1848, '

f Vaunghan's Case, 4 Burr. 2494, " ..

¢ U. B. v. Worrell, 2 Dal. 334;
‘Whart. St. Tr. 139, See B. », Cagsano,
5 Esp. 231. ' '

7 R. ». Vaughan, 4 Burr. 2494 ; R.v.
Plympion, 2 Ld, Ray. 1377; Com. v.
MoCook, cited in ‘Whart. Prec. 1012, n.
Por Pennsylvania constitutional pro-
vigicon, see Judge Pearson's charge, 7
Weekly Notes, 306. For proceedings
under Ohic statute, zee Walson ».
Siate, 39 Ohio St. 123.

¥ Btate ». Ellis, 33 N. J. L. 102;
Com. v. Puetroff, 8 Weekly Notes, 212;
§. C., 1 Crim. Law Mag. 716.

8 Barefleld ». State, 14 Ala. 603.
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§ 1859.) CRIMES. [BooK 1T,

money is only taken in order to inform;! of a judicial officer of
any grade ;* of a juryman;? of a sheriff, to induce him to summon
. jurors to be nominated by the defendant ;* and of a deputy sheriff de
Jacto.® And the same rule has been applied to a corrupt agreement

PART V.

between A.and B., that A. shall vote for C. as commissioner, in
consideration that B. will vote for D. as clerk.® :
‘Arn offer by a public officer to receive n bribe is an indictable

offence.”

To constitute bribery,a mere-present after the act, without a cor-
rupt prior understanding will not suffice.?
Ewbracery is considered in another volume.? :
§ 1859. When a statute requires that a conviction for
tion whew  bribery shall not be had on the testimony of & single
more than  witness, without corroborating circumstances, the cor-

Corrabora-

a single

witnees 8 roboratory endence must go directly to the fact of the

ulred.
e - bribe.®

1 Com. », Murray, 135 Mass, 531,
% State », Carpenter; 20 Vt. 9.
¥ Young’s Case, 2 Kast, 15.
4 Com. ». Chapman, 1 Va. Cas. 138.
¢ Florez v. Btate, 11 Tex. Ap. 102,
€ Com, v. Callaghan, 2 Va, Cas. 460,
Hee supra, § 1375. As to congpiraey to
unduly infinence government, and for
the mvalidity of contract for such pur-
pose, - see Whart. on Cont. §§ 402 « seg.
1 Supra, § 1572; State v. Ellis, 83
N. J. L. 102; Wal.eh ». People, 65 Il
. 88; but see Hutchinson ». State, 36
Tex. 293.
 Hutchingen ». Bta.te 36 Tex. 293.
Bee supra, § 1572
* Whari. Cr. PL. & Pr. §§ 388, 381,
4729, 966.
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"+ EByery une commits the misde-

meanar éalled embracery who, by any
means whatever, except the produc-
tion of evidence and argument in open
conrt, attempts to influence or instruet
any juryman, or to incline him to be
more favorable to the one side than to

‘the other, in any jndicial proceeding,

whether any verdiet iz given or mot,
and whether puch verdict, i given, is
true or false.” . Bteph. Dig. Or. L. art
128. Bee, also, 1 Hawk. P. C. Car.
od. 466. o
That as embracery {3 iteclf ‘an Bt-
temit, an sttempt to commit embracery
is but an attempt at an attempt, 2ee
State v. Sales, 2 Nev. 268. '
" ® Russell v. Com., 3 Bush, 469,

OFFENCES ON THE HIGH SEAS.

' CHAPTER XLIII.
PIRACY.

I._ DBFINITIOH.
"' Piracy is robbery on the high sens,
& 1880,

Mazy bercommitted by Ioreigpers or|.

by eltizens, § 1661.
II. JURISDIOTION.
United States’ have Joriediciion
over, vessels without national
character, and over citizens ou

IV. PRIVATEERING.
Privatesrs ‘are not internationally
pirates, § 1864.
V. INTENT,
. Tntent must be felonions, § 1865,
V1. BELLIGERENTS. -
Belligerents arenot pirates, § 1866.
VII. INDICTMERNT.
’ Venue must be in admiralty, §

hoard foreipn vessels, § 1862. 1867.
II0I, WaAT 15 COMPLICITY. Counnt for Izrceny mey be joined,
All ajding are principals, § 1863. § 1868, :
Proper technieal sverment.a to be
made, § 1809, )

1. DEFTNITION. .

§ 1860, Prracy is an offence by the law of natlons, and as such

is an indietabls offence by the English common law, Piracy
although it was not regarded as a felony in that law.! robberyat
By statutes, however, enacted ab a period so remote as

is

B8R,

to anticipate common law rulings, pirscy has been made a felony.
Under these statutes it is guch robbery or depredation mpon the
high seas, g if committed upon land, would have amounted to -
felony ;* while a pirate is one who roves the sea in an armed vessel,

| Whart, Com. on Am, Law, §§ 200,
452; . 8. v. Bmith, 5 Wheat, 153,
161; T. 8. v, Pirates, Ihid. 184. See
a learned and comprehensive note to
U. 8. » Smith, 5 Wheat. 163180,
which is now kmown to have been
written by Mr. Justice Story, who de-
livered the opinton of the court in that

oase, 1 Story 8 Life of Story, 283; T.
8. v, Palmer, 3 Wheat. 610; R. w
Morphae, 1 Salk. 85.

¢ This, however, is defective, from
the inadequacy of the term  felony.”
Mere larceny on the high seas does not
make piracy, thongh robbery dooa.
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§ 18613 ORIMES. _ [pook 11

without & commission from any State, upon his own authority, for
the purpose of seizing by force and appropriating any vessel he may
meet.? eracy, therefore, is robbery within the jurisdiction of the
adm;ralty

The German and French authorities concur substantizlly in thls
view, By them piracy (Seeraub, or Sea Rohbery, Piraterie) con-

sists, by the law of nations, in an attack, in the nature of robbery
as d1stmgmshed from larceny, by an uncommissioned vessel of war
on trading vessels on the high seas. Whether there must be the
lueri causa was originally doubted ; though now by the more recent
Jurists this element is held not necessary.?

By the Constitution of the United States Congress has power “ to
define and punish piracies and felonies on the ‘high seas and offences
against the law of nations.”™ Under the 9th section of the Ast of
1790, by which piracy is made punishable by death, no: definition
i8 given, though the offénce is made capital. - Under this statute it
has been held not to be necessary to prove that there was applica-

~ tion of physical force,” thongh the ammus Jurandi is said to be
esgential.’

The Revised Statutes gwe no definition ; ; it being sxmply declared
that « Every person_who on the high seas commiis the crime of
piracy, as deﬁmd by ‘the law of nations, and is afterwards bronght
into or found in the Umted States, shall suffer death.”7

§ 1861 Pu‘acy is extended in England to the fo]]owmg cases —
May bo - -(1). When a subject. of her majesty commity, any act
%(;.n;:;nitted‘ of hostility or robbery against others, her. majesty’s gub-
ersas well jeots, on the sea, or in any place where. the aﬂmu‘al,has
2o ClReRs  jurisdiction, under color of any commission_from. any
forelgn prince or State, whether such prince or State is at war wnt]q
her majesty or not, or under any pretence of autbont;r from any
person whatever or, S I AT

ey

1U. 8. ». Baker, 5 Blatch. 6. See, 4 seew_hm. Coiti, A, Law, §6 181

algo, Davison v. Bealsking, 2 Paine,
* Aty -Gen. v, Kivok-a-Sing, L. R.
5 P. G 180. See Judge Nelson’s

. Opmjon in the trial of the Savannah _

Pirates, Pamph, N, Y,
] Heﬂ'ter ankerr § 104; Broglise,
Bur'la plrat&rie, in his works, jii. 335.
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200,
& u,,lek Adhad, in re, 2 How. 210 U
8. n. Tuuy,lem B A
R AN Fm-long,ﬁWheat.l% U
4. . Riddle, 4 Wash. €. C. 544. :
* U. B. Rev. Sl.a.t §5368

g

CHAP. XLIIL) -~ PIRACY. [§ 1861,

(2) Being a subject of her majesty, during any war is in any
way adherent to or gives aid or comfort to her majesty’s enemies
upon the sea, or in any pla.ce where the admiral has _]umsdw-
tion; or,

(3) Belonging to any ship or vessel whatever (whether he is the
subject of her majesty or not), upon meeting any British merchant
ship or vessel on the sea, or in any place where the admiral has
Junsdmtwn, enters into such British ship or vessel, and though he
does not seize or carry off such ship or vessel, throws overboard or
destroys any part of the goods belonging to it; or,

(4) Being on board any British ship in any place where the
admiral has jurisdiction,—

Tarns pirate; enemy, or rebel, and piratically runs away with the
ship, or zny boat, ordnance, ammiunition, or goods ; or,

Yields them up voluntarily to any pirate ; or,

‘Brings any seducmg message from any plrat.e enemy, or rebel
or

,Counsels or procures any person to yield up or run swa_y with
any ship, goods, or merchandise, or to turn pirate, or o go over
fo ‘pirates ; or,

Lays violent hands on the ‘commander of any such shxp in order
to prevent him from fighting in defence of his ship and goods ory

Confines the master or commander of any such Shlp ; ory

Makes or endeavors to make a revolt in the ghip; or,

(5) Being a subject of her majesty in any part of the world,
or (whether 4 subject or mot) being in any part of her majesty’s
dominions, or on board a British ship, knowingly

Furmshea ‘any pirate Wlt.h any ammunition or stores of any kmd
or,

Fits-out any ship or vessel with a design to trade w:th or supply
or correspond with any pirate ; or, . '

Conspires or corresponds with any pirate.!

1 The above iz a oodifleation of the
law in this relation as given by the
English Commiggioners in their Draft
Code of 1879. _

. The Commissioners do mnot define
piracy by the law of nations, simply
declaring it a erime.

In this respect, therefore, apert from

the apecifications given above, the Eng-
lish legislation stands on the same foot-
ing as our own.

8ir J. F. Stephen summarizes the law
aa follows ;— )

“Taking a ship on the 'hlgh sqas, or
within the Junadwtiml of the lord high
admiral, from the possession or ¢on-
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$ 1862,] CRIMES. [Boox 1.

II. JURISDICTION.

~ §1862. The United States courts have jurisdiction! of murder
Unitea  OF robbery committed on the high seas, although not
Btates ju-  committed on board a vessel belonging to citizens of the

rsdietion -

over vessels Umt.ed States ; as when she had no national character,

trok of those who are lawfully éntitled
1o it, and carrying away the ship itsslf,
or any of its goods, tackle, apparel, or
furniture, under eircumstances which
would have amounted to robbery if the
act had been done within the bedy of

an English connty,’’ is piracy by the’

law. of nations. Steph. Dig. Cr. L. art.
104 . .

“Tt is doubtful whether persons
oruising in armed vessels, with intent
to commit piracies are pirates or not.”
Ibid. _

For the following note I am indebted
to Mr. W, B. Lawrence :—

In applying the term ** pirdey’ in
the Codes of different conniries ragard
has not slwaye been had to the faot
whether the offence described is one
against the law of nations, and conse-
quently sverywhere josticiable, or a
vrime for which its nomenclature has
been arbitearily adopted, and which i3
anly ecognizable before the mmnicipal
tribunals having jurisdiction — terri-
_torial, actual, or implied—over the
person of the offender. The BSouth
Amerioan publicist, Bello, says: *“ The
American  Congresa declared in the
yaar 1790 that every crinie committed
at sea, which, if committed on land,
would be ponishable with death, was
piracy. Nevertheless, agp this law is
beyond the definition of the crime by
the law of nations, it would not render
Tegal the judgmeni of the Ameriean
tribonals over acts committed under
the fiag of another nation which were
not atriotly piratical. Prineiplo di
lagge Internacionat, p. 271."

In U. 8. v. Furlong, 5§ Wheat. 184; it

680

was ruled by the Suprems Court ** that
when embarked on a pirstical cruise,
every individual becomes equally pun-
ishable under the law of 1730, whatever
mazy be his naticnal charaetor, or what-
ever may have been that of the vessel
in which he sailed, or of the vessel
attacked,” modifying U, 8. v. Palmer,

8 Wheat. 610; U. 5. ». Pinteck, § Ibid.

152; T, 8. ». Pirates, Ibid. 185.

In the case of the Confedérate priva-
teersmen tried in the Uniied States
Cireuit Court at New York, in 1861, it

-was said by Judge Nelson in his charge

to the jury, that **if it were neces-
sary, on the partof the government,
to bring the crime .charged against
the prigoners within the definition of
robbery and piracy as known to ihe
common law of nationg, there would

- be great difficulty in so doing, perhaps
-upon the eounts, certainly upon the

evidence. For thatghows, if anything,
an intent to depredate upon the vesnels
and property of one nation only, the
United States, which falls far short of
the spirit and intent that are said to
constitnte essential elements of the
crime. But the robbery charged in
this ease is that which the act of Con-
gress prescribes as a criine, and may
be denominated a statute offence, 23
contredistingnished from that known
to the law of nations.”* It was further
held that a privatser commiesion by
& recognized belligerent wonld be s de-
fence. U. 8. v. Baker, § Blatch. 8.
Trial of Gificers of the Savannah, p.
371. Bee 11 Op. Atty.-Gen. 114, -
% Seo U, B. Rev. Stat. § 5318.

CHAP. XLIIL.] PIRACY. 181868,

but was held by pirates, or persons not lawfully eailing having no’

national

under the flag of any foreign nation.! If the offence charecter,

and aver

‘be committed on board of a foreign vessel by a ecitizen of 2002V

the United States;? or on board a vessel of the United board for-

eign veg-

Btates by a foreigper, or by a citizen or a foreigner on eels..
board a piratical vessel, the offence is cognizable by the |
United States courts. And it is said that, in such a case, it makes *
no matter whether the offence was committed on the vessel or on the

‘gen, 88 by throwing a person overboard, and drowning him; or

shooting him when in the sea.® All persons, on board any vessel
which throws off its national character, by cruising piratically, are
within the act.4 But it is clear that piracies  ecmmitted on land, or
in the waters over which any particular State of the United States
has jurisdiction, are mot cognizable, under the act, by the United
States courts.® The same limitation was adopted, after a careful
review of the authorities, by Judge Hopkinson, with the eoncur-
rence of his associate, Judge Baldwin.® It is true that it was once
intimated, under the Acts of 30th April, 1790, §§ 8, 9, and 10; of
15th May, 1820, § 3; and of 3d March, 1825, that acts of piracy,
when committed by citizens of a foreign country, in foreign vessels,
are not punishable by the United States courts.” But the conclu-
gion was finally reached, as we bhave seen, that persons on board
piratical vessels, acknowledging the jurisdiction of no sovereign
recognized by the United States, are within the statute.® It is
otherwise, as will' be seen, when the offenders are gubjects of &
recognized foreign sovereign, under whose flag the vessel sails,

TII. WHAT COMPLICITY CONSTITUTES.

§ 1868. No orders from » superior officer will justify a subordi-
nate in the commission of what the latter knows, or aj sias
onght to know, to be piracy.? But the simple fact of 107 Priee™

1 Beq suprez, §§ 260 ef seqg.

2 0. 8, v, Peterson, 1 W, & M. 306,

. # T, B. v. Holmes, B Wheat, 412
See, also, U. 8. v. Furlong, U. 8. v,
Riddle, supra.

+ U. 8. uv. Farlong, 5 Wheat. 183,
0. 8, v. Klintock, Ibid. 144; in this re-
gpect qualifying U. B. v. Palmer, supra.

5 7. B. ». Holmes, 5 Wheat. 412;
Ez parte Bollman, 4 Cranch, 75.

& 1. 8. v. Kesster, 1 Bald. C. C. 20.
. 1 {. 8. », Palmer, 3 Wheat. 630; U.
8. v. Kessler, 1 Bald. €. C. 20.

2 . B. v Klintock, 5 Wheat. 144};
U. 8. ». Forlong, Ibid. 183; and see
U. 8. v. Baker, b Blsteh. 6, where it
was held that the Aet of 1820 applies
to all persons, whether citizens or not.

% U, 8. v. Jones, 3 Wash. C. C. 209.
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§ 1864.) ' CRIMES, [Book 1I.

presence on board a piratical vessel, where there was no original
piratical design, is not per se to affect a party with the crime.
In order to taint all the officers and crew of a piratical - vessel
with guilt, the original voyage must have been undertaken with
a piratical design, and the officers and crew have known and
acted upon such design ; otherwise those only are guilty who actively
codperated in the piracy. All who are present, aiding or assisting
in the offence, are to. be deemed principals.t The same distinction
applies to presence on board the vessel where the piracy was com-
‘mitted.? : :

A confederacy by c:tmens of this country, whether on land or-en
board of an American-ship, with such as are pirates by the law of
nations, or the surrender of a vessel by a citizen to them, is within
the provisions of § 8 of the Act of 1790; and so is any intercourse
& with pirates calculated to promote their views, or an endeavor by
ma.nner to corrupt the master, 80 a5 to mduce him to go over to them 3

IV. PRI¥ATRERING.

§ 1864. A pirate being hostis kumam geﬂms, and having utterly
Prton forfeited all national character,® is lawful spoil to be
zre not in.  8ttackeéd and capmred on the ocean by the pubhc or
:’i{;;ﬁ:’& private ships of every natioii ;* nor do our courts recog-

: nize an exception fo- this rule,; so far as concerns attacks
on nations at peace with the United States, in favor of citizens of the

United Btates fitting 6ut in United States ports and na\ngatmg priva-

Yoers under & foreign commission.® But to convict such of piracy, it

must be proved not only that they participated in the taking of pro-
perty not liable to capture, but that they did it feloniously.,” "And
privateers, by the law of nations, are not pirates ao far as €onoerns
hostile acts against an enemy’s vessels, or 6tmd fide a.gamst neutml

1T, 8. v. Gibert, 2 Bumner, 19. o. S », Jones, 3 Wash. Cr C. 209,
2 U. 8. ». Jones, 3 Wash. C. C. 209. Cf. U.B.o. Baker, 5 Blatch. 8; U. 8.
* U. 5. v. Howard, 3 Wagh, C. C. v.Bass, 4 City Hall Ree, 161; 7. 5. n,
340, dreathouse, 3 Abb. U, B. 364; and
4 U. & ». Furlong, 5 Wheat, 184..  cases cited supra,§ 1795, Bee, as modi:

¥ The Marianna Flora, 11 Thid. 1. fying thig view, Whart. Com. Am. Iaw, )

® U. B. v. Furlong, 5 Wheat. 184. § 201; mipra, § 1861, -

As to how far this conclugion resta om . 7 T7. 8, =, Joues,:-!Wssh C C. 200 .

the peculiar terms of the Act of 1790, U. 5..v. Baker, 5 Blstoh. L
gee argnmeni of Washington, J., in
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trading ships. Jedenfalls kinnen die von giiltig bestellten Kapern
verdibten, gegen feindliche oder bond fide gegen meutrale Handel-
schiffe begangenen, G’-ewaltac&e nicht als Seeraub betrachtet werden.t

V. INTENT.

& 1865. An attack by an armed merchantma.n upon an American
veasel, with intent to-cripple or destroy her, made with Lutent
no piratical purpose, but upon a mistaken idea that she. must be
was a pirate, is not & piratical aggression under the Act =Mo" -
of 1819 ; nor is it a case of hostile aggression for which the pro-
perty taken in delicto is subject to confiscation by the law of nations.?
If the act be done under an honest but mistaken sense of duby, it is
no piracy.® -

Y. BELLIGERENTS

51866. Accordmg to the views already expresaed an armed

veasel cannot be treated as a plrate when acting under a
commigsion from a State acknowledged as a belligerent by are not
the prosecuting State ;* and this applies to armed vessels

Belligerents -
plra.tes

of .insurgents, when such insurgents are recognized 28 belhgerents
by the party prosecating, whether such party prosecuiing be a for-
eign State® or the State against whom they are in insurrection.®

VII. TNDICTMENT,:

§ 1867. The venue is sufficiently laid in the indictment ag “ on
the high seas, within the admiralty and maritime juris- v' :
diction of the United States, and out of the jurisdiction must e tn

of any particular State.”?

1 Whart. Com. Am. Law, § 201;
Holtzendorff, Rechts-lexieon, ii. 448.
This was conceded by our government
in the late civil war, when it sought to
make privateering piracy by {reaty.
The sbandonment of the proseention
of Sernmes was aftorwards put on the
express ground that privateering by a
belligerent is not pirscy by our law.
Mr. Bolles, solicitor of the navy, in
Atlantic Monthly, July, 1872; 8. P.,
U. 8. p. Baker, 5 Blatch. 13, Nelson, J
Supra, § 1799,

admiralty.

B Marianna Flora, 11 Wheat. 1.

3 0. 8. v. Bnggles, 5 Mason, 192, -

4 Supra, §§ 1799, 1864, See U. 8. ».
Baker, ut sup. Ap to distinction be-
twoen martial and military law see
Whart. Cr.. PL & Pr. § 979. .

5 R.», Tivnan, 5 B. & 8. 645 ; cited
at farge in Whart, Confl. of L. § 956.

% Beo this position with its qualifica-
tions illustrated supra, § 1799,

7 U. B. v, Gibert, 2 Sumner, 19 ; U _
8. v. Jones, ut supra. '
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§ 1868. Where one count charges the prisoner with piracy in
piratically running away with his ship’s cargo, and

0"““;‘” the other with larceny of the same cargo, and the ver-
jayte  dict is, guilty of the last count only, judgmens will

not be arrested.?

§ 1869. In an indictmert for a piratical murder (under the Aect

: of the 80th April, 1790, c. 36, § 8), it is not necessary
Froper | that it should allege the prisoner to be a citizen of the
averments  {Jpited States, or that the erime was commiited on board
to be made. . Y- .

a vessel belonging to citizens of the United States ; but
it is sufficient to charge it as committed from on board such a vessel,
by a mariner sailing on board such a vessel.?

Anp indictment for manslaughter on the high seas, charging that
the prisoner committed it, first, by casting A. B. from a vessel, ete.,
whose name was unknown; and second, by casting him from the
long-boat of the ship W. B,, ete., is snﬂicwntly certain.?

The character of the techmcal averments in piracy has been else-
where considered.*

- 1.7, 8. Peterson, 1 Wood. & M. 306; 2 . 8. v. Holmes, 1 Wall. Jr. 1. - See
U. 8. v. Btetaon, 3 Ibid. 164 Whart., supra, § 511.
Cr. PL. & Pr. §§ 285 e seq. 1 Whart. Cr. Pl & Pr. § 268,
3 {I. 8. v. Furlohg, 5 Wheat. 163; :
Curtis on Merchant Saamen, 120..
624
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CHAPTER XLIV. -
MALTREATMENT OF CREW.

yI. WHO ARE CrEW. II. Powen or OFFICERS.

 SiGrow” includes all seamen ex- Master hag power of corporal pun-
cept master, § 1871, jshment by maritime law, § 1872,

Otherwize under statute, § 1873,

I. WHO ARE CREW.

§ 1871. By the word “crew,” in the Revised Statutes, Crew in.
is meant all the officers and common seamen, except the eludes all
master ; and the offence therein described may be com- except

mitted upon the first mate.? master.

II. POWER OF OFFICERS,

§ 1872. By the maritime law the master has authority, aparb
from statute, to punish corporally and summarily the Master has
negligence or misconduct of his men® Of his own dis- nge;' r:lf
cretion, no mate or subordinate officer has any right to puntshe
punish & seaman, and if the master, being present, tacitly Dot
consent thereto, he becomes responsible for it; but in v
the maater’s absence, the next highest officer succeeding him is
clothed with all hia authority.? Every exception fo this general
principle must, however, be made in favor of those cases where
prompé and instantaneous action iz demanded of the mate or other
officers by the necessities of the case, as to subdue mutinous or
flagrant disorders,® though the punishment must always be reason-
able, and not with instruments unlawful for the exigency.® Where
the necessity actually existed, however, the quantum of punishment

will, by maritime law, not be too nicely measured in the court.®

1 U. 8. v. Winn, 3 Svmner, 209. See 3 1. 8. Taylor, 2 Bummer, 584,
Bov. Btat. U. 8. § 5347, 1 U. 8. v. Hant, 2 Btory, 120.
& Bange ». Little, Ware, 506; U. 8. % Carlton v. Davis, Davies, 231.
». Hunt, 2 8tory, 120; Turner’s Case, S It has been said that a master ocen-
Ware, 83. : pieg to hig crew a position resembling
YOL, II.—40 625
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CRIMES,

[Book II.

§ 1873. The act abolishing the punishment of flogging in the

Ot.herwise

navy, and in vessels of commerce, is not a penal law,

under - and no indictment can be framed upon it. It applies

statuie,

within the meaning of the act.

to whaling ships, which are < vessels of commerce,”

It probhibits corporal punishment

by stripes, inflicied with & cat, and any punishment which in sub-
stance and effect amounts thereto.® = The degree of such punishmens

that of a parent to a child, or a master
to an apprentice. TU. 8. v. Freeman, 4
Mascn, 511; Fuller ». Colby, 3 Wood.
& M. 13; Bangs v. Litile, Ware, 506.
See supre, § 634. He has a right fo
respeotinl demeanor ag. well as obedi-
ence. U, 3, v. Bmith, § Wash. C. C.
525. But this right wonld be fruit-
less, unless he is justified in enforeing
it, when virtually denied, by reason-

able punishment inflicted by himeelf,

U. 8. v. Freeman, 4 Mason, 511 ; Thorn
v. White, 1 Pet. Adm. 171, He ray
chastise corporally as well as confine,
when treated impertinently, or diso-
beyed. Michaelgon v. Denison, 3 Day,
294 ; Thompson v. Bausch, 4 Wash. C.
C. 340. But he must not punish for
mete private immorality if the offender
eondacted himgelf properly as a pes-
man. Bangs v. Little, w supra. Nor
must he chastise excessively or inde-
cently, even for offencea committed by
the seaman distinctively as such. Cush-
‘man’ . Rysn, 1 Btory, 101. He may
use, apart from statute, such weapons
a8 are suitable and needfal to compel
obedience. Michaelson #. Denikon, 3
Day, 285 ; Thorn ». White, 1 Pet. Adm.
118; U. 8. p. Smith, 3 Wash. C. C.
_526; Pufler », McLellan, Ware, 223;
Curti# on Adm, 88, 90; keeping in
mind, however, that weapons, and es-
pecially deadly weapons, should be
nsed only to prevent future or impend-
ing, and not to punish past, disobedi-
. ence.. Behelter v, Yorke, Crabbe, 449,
For:impudent conduct or langnage, a
master may box a4 mariner’s ears, with-
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out the punishment being either un-
usual or oppressive; and if the latter,
in such case, draw a knife, or arm
himgelf with an axe, he places himself
in an gnlawfol position. He has no
right, by the force or even the inmm-
dation which anch & coursé naturally
may effect, to resist his arrest either
for the original impndence or the nss
of the weapons, or to make terma for
his surrender ; and the ship’s officers
may smploy what means they think
hest to compel him to obedience, and to
suppress conduct mutinons, insubordi-
nate, and dangerous to the safety of

the vessel or cargo, and may pursue

him to the prow {which is traditionally
& sailor’s sanctuary), or any other part
of the ship. If improperly punished,
the law affords the sailor an ample
remedy on reaching port; and in most
cases, in the.language of Judge Weod-
bury, smnmary corporal punishment

for slight offences ie not advisable, in

the present age., Wherever conveni-
ence allows, a little time for reflection
on the one part, and repentance on the
other, is recommended. Fuller v. Col-
by, 3 Wood. & M. 15. But to conviet
the master under the act, two things
must be proven: (1) Malics (i, ¢., wil.
falness, or & wilful intention to do &
wrong act), hatred, or revenge; and
(2) want of justifiable cauge for inflict-
ing the injury. U. B. o Taylor, 2
Sumner, 584.

1 U. 8. v. Cutler, 1 Curtia C. C. 502.

* Thid.

-

CHAP. xt.rv.] :

MALTB.EATHENT OF CREW,

[§ 1878.

is not material ; it is the kind of punishment which is alone to be

congidered.!

1 Inid.

it f8 & gnestion of frotfor the jury,
whether the punishment inflicted was,
in snbetance and effect, the punish-
ment of flogging. U. 8. v Cutler, 1
Curtis C. C. 502.

Bubrequently to the Act of 1860, if
it appear the punishment inflicted was
flogging, this is an indietable offence,
it malfeious and without justifiable
cause. PBut it is incumbent on the
government to prove, not culy that the

act was without justifiable cause, but
that it was malicions, and that it was
a wilful departure from a lmown duty.
If the master knew that his act was

‘illegal, it was malicions, in the sense

of the Act of 1835. U. 8. v. Cutler, 1
Curtis C. C. 502.

Under the Act of 1850, the officer
showld be indicted, mot for ecruel or
unugual ponishment, but for beating
or wounding the seaman. TU. B. v.
Collings 2 Curtlz C. C. 184,
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CHAPTER XLV.

REVOLT -AND ENDLAVOI{ING TO MAXE REVOLT.:

I Ix waiT REVOLT CONSISTS.

Revolt consists in usurpition of
ship, § 1876, .

Under Act of 1835, 1ntim1dation
must be effective, § 1877,

To the endeavor to revolt some
overt act Is necessary, § 1878,

Necessity Is a defence, § 1879,

L Im)mmuw
“Indietment st particuladze of-
fonce, § 1880,
UI. CodrmxiNg MASTE'B.
Confinement must be ma]jclous
- snd real, § 1881, .
Neceasity or self flefence may be a

defence, § 16832,

I. IN WHAT REVOLT CONRISTS,

§ 1876. Tue Crimes Act of 1790, c. 36, § 12, not defining the
offence of endeavoring to make a revolt, the courts took

consists tn 30 €arly opportunity to give a judicial definition of it,
usarpation  and this definition was subsequently adopted by the Act
of 1885, and in the Revised Statutes A revolt is a
usurpation of the authority and command of the ghip, and an over-
throw of that of the master or commanding officer, Any conspiracy
to accomplish such an object, or to resist a lawful command of the
master for such purpose, or any endeavor to stir up others of the
crow to such resistance, is an endeavor to commit & revolt® = And
under the term crew are included all officers inferior to the ma.ster‘

Revolt

of shlp.

1 There are varions other offences
for whose commission on the high seas
the law has made speciat provisions ;
but they are more properly referred to
otherheads. . ¥ide the preceding chap-
tere upon Homicide, Rape, Mayhem,
Assanlt, Burglary, Arson, Larceny,
Recoiving Stolen Goods, Embezelement,
and Malicious Mischief.

2 Rev. Bt. U. S, §§ 5359, 5360.

* U, 8, ». Hemmer, 4 Masgon, 105;

U. 8. v Kelly, 11 Wheat. 417; 4
Wash. C. C. 528; . B. 2 Hamilton,
I Masom, 443 ; U. 8. ». Savage, 5 Ibid,
460 U. 8. v Rogers, 3 Sumnar,
" Bes Davison v, Seal-akms,

Paa:ne, 324; U. B, r. Btaly, 1 Wood. &
M. 338; U. 8 0, Seagust. 4 Platch.
420 ; The Ulysses, 1 ‘Brunf. (U. 8.)
529,

Where the crew of a vessal by t.han-
overt acls entirely overthrow the au-

4 U, B. v. Buff, 4 Crim. Law Mag. 36; U. 8. v. Savage, u! rup,
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CHAP. XLV.] REVOLT: ENDEAVORING TO MAKK REVOLT. [§ 1877,

§ 1877. The act of 1835 (incorporated with the original seetion
of the Crimes Act, in §§ 5359, 5360, of the Revised [ . ..
Statutes) defines ““a revolt” to consist (1) in usurping of 1835,
from the master the ship’s command, or (2) depriving him tion must
of anthority, or (3) resisting him, or (4) transferring the be effective.
command to one not entitled to it. And it specifies as indictable,
conspiracies and solicitations to revolt, and riotous conduct on board.!
A master is prevented in the free and lawful execution of his
anthority, within the meaning of the Act of 18357 if he be pre-
vented from carrying into effect any lawful command. But-a mere
combination on the part of the crew for their own supposed security
is not necessarily unlawfol, If, from the improper conduct of the
captain, the crew have good reason to believe, and do believe, that
they will be Bubjected to unlawful and cruel or oppressive treat-
ment, or that a great wrong is about to be inflicted on one of their
number, they have & right to take reasomable measures for his or

their own protection. What would be reasonable measures must
depend upon the nature and extent of the wrong, gnd upon the
means of prevention, having regard to the importance of preserving

thority of the master in the free fan-
agement of the ship, and the free
exercize of his rights and duties on
board, it is a revolt. U.H. », Forbes,
Crabbe, B58.

A combination by the crew to pre-
vent the vessel going to sea, against
the erder of the mpater, is an stlempt
to commit & revolt.  U. 5. v Nye, 2
Curtis C. C. 225.

‘ An endeavor to make a revelt,’”
gaid Judge Btory on a triil when sit-
iing as circuit jndge, *‘ within the act,
is an endeavor to excite the arew to
overthrow the lawfnl authority and
command of the master and officers of
the ship. It is, in effect, an emdea,ver
to make a mutiny among the crew of
the ship,”* U, 8. v. Smith, 1 Mason,
147. Mere inselent condunet to the
master, disobedience of orders, or vio-
lence committed to the person of the
master, unaccompanied by other acts

showing an intention to snbvert his
command as master, is not sufficient.
Mere comspiracy of the crew to dis-
place the master, unsccormpanied by
overt acta, is not sufficient. Neitheris
coneart among the crew to that event
easontial to constitute-the offence. U,
8, », Kelly, 4 Wash. C. G. 528. The
offence of revolt, or endeavoring to
make a revolt, may be committed in
any kind of & vessel. Ibid. One who
joins in the general eonspu'acy, and by
his prea&moe conntenances acts of vio-
lence, but who does nof individually
use force or threats to compel the mas:
ter to resign the command of the vea-
gel, s gmlty of the offence of oonﬁn-
ing the master. Ibld.

1 Ses ahalysis in Judge Hammond’ '
opinion in U. 8. » Huff, 4 Crim, Law
Mag. 37. '

* Rev. 8t. § 5358,
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the authority of the master, as well a8 to the importance of pro-

tecting the crew.?

§1878. To make an endeavor to. comp:ut a revolt, under the Act
To.the en: OF 1790, there st have been some effort or act to stir
‘deavor fo up others of the crew to dlaobedlence, and thus to create
overt sctis & virtual mutiny on board ;* and where a crew had rigned
RHPMST:  their articles with g particular master, who for a resson-
able cause was removad and they. camhmed $o. resist and refuse all

§ 1879. It i e auﬂiment defence, hoﬁpi;er, t.o such an mdlctmant,
Neeessityls that . the endeavor, ete., was to compel the master to
adefence.  rejnrn fo port on account of the unseaworthiness of the
ship, provided the men acted dond fide on reasonable and. apparently
true gronnds -and this whether it be doubtful if the ship were. sea-
worthy or not.. If clearly the former, of conrse the defenca failss

T 8. b. Borden, 21 L 'Rep. 100 1
Bprague, 374. - Supra, $ 05. " -

H I8 niot necessary to prove that th‘a
offence was commitied op- ;hghlghsele
{U. B. v, l:lmulton, 1 Hpaon, ;3.0
8. ». Kedfo, 3 Ibid. 475; U. B 0.

foderany butween two, gt more of the

craw to refuse to do theiz lnzfnldtﬂy.

..‘e

mutual aid and encouragement, or any
preonnuerted phn of operation, was
-meoessary to bring it within the Aot of
1790 § 12, . Rev. Stat. U, B, § 5539 ;

U, B. v.-Morrigon, 1 Sumn, 448, Tha

intexpnsltwn of the orew, by force snd

intimidation, preventing the master’s

lawful punishment of a seaman

(Ibid.}; or a eombination not te- do
duty, though no. furl.her orders weve

given (U, 8. ». Bm-km',ﬁ qunn 494,\

U. & v, Gardner, Tbid. 402), was with-

in- the a.ot. But this offence is ‘now to

ba oonaldnred and punished only as

pravided for by the Aet of March 3,

1835 (Woodbury, J., in 1. 8. v. Peter-
630

."'on g Wood &m 309), anfi ‘under

G4t Rere rostetation 15 {lo ‘master’s

Jawfal- suthority, or sisemtbling with
Akhers i a-mupingns. and. tumoliuong
manner, 50 ag to endangar the police of

- the vessel, ia & crime.
Staly, 1 Wood. & ¥, 338),’ buﬁa oo

Foreign geaman’ ‘6 board American
ghipa sre tb To-trested by our lnws as

though ‘of -our country ; and, g0 are-

American geamen . put on board at a

: .. 'formgn port by an Amencan tonsul ;
§ 8, It had ’before ‘bosir “held; that -
na.previous delibérate combination for-

Weodbury, 1., in U 8! v, Peternon, 1
Wood, & M. hos W, S v, Bliarp, 1
Pet. 0 -C. 118, 12%; hut a “wheling
Vessel, not ha.ving snrrendm-ad herreg—

ister, or taken oul ati ‘enrolment And -
- licenge, a3 proporibed by the Act of

1793, o 52, s npt “an., Amenm

ghip? ‘within “the :Aet l:lf 1835;. end-

therefore its. mmnot,undorthnt
act, Indictable. for. a5 epdeavordo make
arevolt. U. 8. v. Rogers, §8umw,342.
_'Hmﬂ V &“vmq_mm; Uo
' -_a,Ke@;r, 11Wh¢qt. ﬂ? 4Wuu.
C.C.628 . . - .. o

5 U. 8. v, Ashton, Slﬁumner. 13. a.'."

fra, § 1852; mpra, § 95.

CHAP. XLV.] REVOLY: ENDEAVOBING TO MAKE REVOLT. [§"1B8L

The-test of mecessity, 28 thus laid down, is' dependent o' gértie-
ular statate. Nor is the crew’s refusal, because of a material dévi-
atidn from the voyage in their shlpping art.lcles, to do duty held‘to
amﬁunt fo an endeavor to commt 8 revolt under the Aét of 1885 b

- XL I'HDIBTHEHT

§ 1880 : An -indictment under the Crimes’ Act, chargmg that. the
prisotniers “* then and there did make & revolt,”™ does not Jngiciment
adequately describe the offénce ;- the partlculars must e - fauet par-
set forth.3 - Itis otherwise; }:rowever,when the charge is for revolt:

¢ endeavonng to’ mn.ke a revdlt ? when detaﬂs need not be given.? -

[ ITT. -CORFINING ximm. R

§ 1881 “To' ponstitate’ the offence of conﬁhing the captam, the
act of confining mustbe makiciously " done.* - Any such”
confinement, whether by depriving him of the use of hig ﬁmmt
limbs, or by shutting him.in the cabin, or by intimidation ;@ém
preventing him from the free use of every part of the :
vessel, amounts to & confinement of the master’ 'm'dim the 12th
section of ‘the Act of 1799.5 To take hold of the ma.ster_ on the
deck,.and - afterwards present 2 pistol at his breast.in the cabin,
therehy preventmg ‘his going on deck, is & confinement under the
act. Suoh- confirement is not limited merely to a seizure of the
master, and prevennng the movmg of hiis body, or to locking himup

Such con-

restraints of personsl hberty in i’reely gomg about the sh.lp, orin
the discharge’ of-his- duties, by present force or threats of bodily-
injury.t If thie master of & vegsel be restrained from perfomnng his

r .8, Hatthews, % Bomner, 470. -

§ 7, 8 v Almeida: (D ¢ 1. s)s" . ;
¢ Cassidy, Ybid. 582; U. §: v. Rogers, 8

Whart, Pree. 1061, 1062 -
3 U. 8. v. Bladen, 1-Pet. C. C. 213,

U. 8. v. Smith, 3 Wash. C. €. 525; O.
§. v Kelly, 4 Ibid. C. C.528; 11

Wheat. 417; U. 8. v. Smith, 1 Mason,

147 ; U. 8. r. Hamilton, Ihid. 433; 0. 8.
. Keefe, 3 Ibid. 475 ; U. H. ». Hemmer, -

4 Tbid. 105; U. 8. v. Haines, 5 Ihid.
272; U. 8. v. Gardner, Ibid. 4027 T. 8.
v, Barker, Thid. 404; U. 8. v. Savage,
Ibid. 4650; U, 8. ». Thompson, 1 Sum-

- ner, 168; U. 8. v. Morrizon, Thid. 4483

U.-8. v. Ashion, 2 Ibid. 187 U. 8.0,

Ibid. 342 15 8. v. Seag'nst. 4 Blatch.
420"

4T 8. vHenry,-inh C. . 428,

-7, 8.-v. Sharp, 1, Pet. C. C. 118,
See Rev. Btat, V.8, § 5539,

‘¢ 1. 8, p, Stevens; 4 Wash. C. C. 548.

7U. 8 » Hemmer, 4 Mason, 105,
See U. 8. v Huff, 4 Cr. Law Mag. 36;
U. 8 v Sharp, ui sup. ; U. 8. v. Smith, *
w sup., 1 Russ. on Cr. 98; 3 Archbold’s
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duties by-snch matinous eonduct in his erew as would reéasonably
infimidate s firm’ men, this is ‘4 confinement within the meaning of
the act of Congress.! - The faetthat the ‘master went armed to every
port of the Bhip, if it were necessary for his safety that he should
protect himself, will not vary the case ' Seizing the person. of the
master, although the restraint be but momentary, is a confinement
ptéhibited by law; and such conduct is not exeused or justified
by a previcus battery on the seaman, to enforce s command which
the seaman ought to have obeyed.® It is sufficient that there is &

CHAP, XLV.] ' BEVOLT: ENDEAVORING TO MAKE REVOLT. [§1882,

§ 1882. A master of & vessel may so conduct himse.lf a8 to justify
the officers and crew in placing rtfst_.rain!:s_ wpon. him, .. o
to prevent his committing acte which might en-danger or gelf-
the Lives of all on board ; but an excuse of this: kind &mfybe.
must be listened to with great caution, and such measures "
should cease whenever the occasion for them ceages. To continue

the confinement after the necéssity is over is a new and indictable

_imprigonment.’

personal seizure o restraint of the master, although it may be for
the purpose of inflicting personal chastisement.*

Cr. Pl. {Watermau’s od.) 485; R. ».
McGregor, 1 C. &. K. 429; R. ». Hast-
ings, 1 Moody, 82; R. v, Jones, 11 Cox
C. C. 393, .
The offence, if committed within the
mouth of a foreign river which is a mile
snd & half wide, iz within the act of
Congress. U. 8. v. 8mith, 3 Wash.-C,
C. 525 ; Whart. Com. Am. Law, §§ 200,
452,
"t U. 8, v. Bladen, 1 Pot. C. C. 213,
# Thid.
3 7. B. v. Bladen, 1 Pet. C. C, 213;
U. 8. ». Bavage, 5 Mason, 460, .
4 Ibid. *The offence of conflning
the maater,” pays Mr. Curtis (Rights
#nd Dotles of Merchant Beamen, 124),
“iz not limited to mere personal re-
straint by seizing him and preventing
the free movements of his body, nor to
imprisonment in any specific place. It
is equally a confinement within the sct
to prevent him from free movement
- about the ship, by force or intimida-
tion, 21 by limiting him to walking on
a particular part of the deck, by terror
of bodily injary, or by present force.
If he is sarroanded and provented from
moving where he pleases, zopording to
his rights and duiies az a master, nnder
the threats of foree; or if he ig re-
sirained from going to any part of the
ship by an avowed determination of the
crew, or sny part of them, to resist him

632

and te employ adequate force to pre-
vent it, these fall within the meamng
of confinement. 8o, to, if the master iz
prevented from performing .the duties
of hig station by such mutinous con-
duct of his erew as would reasonably
fntimidate a firm man, it I8 confine-
ment ; ahd if he i3 compelled to go
armed about the ship from s rezsonable
fear for his own safety, although not
actually molested, it i a confinement.
8o, too, seizing the person of the mas-
ter, though bat for & minate or two;
and seizing him, though only tempora-
rarily and for the purpose of inflieting
upon him personal chastisement, sre
within the meaning of theaot. But the
restraint, whether moral or physical,
must be an illegal restraint.

“1f the master is about to do an
illegal act, and especially a felony, a
geaman may lawfully confine or regtrain
him- So a scamsn may confine the
master in justifiable- self-dofence  If
the master assindt him without canse,
he may tesiraia the inaster so long and
with 30 much forcé ag are necessary
for this purposd.. And i hé is xnd-
denly seized by the master, and with-
ont any intention of restraining him of
his liberty, from the mere impulss of
nature, he seizes hold of the master to
prevent any injury, for an instant only,
and a3 goon as he may he withdraws.

the restraint, so that the act may fairly

be deemed involuntary, it might not, ~ . :
‘viot restrain him, but iz bound to sub-

perhaps, be deemed an offence within
the act, even thongh the geizing by
the master he strietly justifisble; for
the will mugt cofiperste with the deed.
But if the sefzing by the master be jus-
tifiable, and he does not excéed the

Supra, §§ 95 ot seq.

chastisement which he i by law en-
titled to inflict, then the seaman can-

mit; and if he does hold the master
in personal confinement or resiraint, ii.

“ig an offence within the statute.”

1 Ibid. Ses 1 Wh. Dig, bth ed. 578,
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CHAPTER XLVI
FORCING OR LEAVING SEAMEN ON SHORE.

Btatute covera all the crew, § 1885, Desertion i a defence to Ieaving behind,
Obstinaté refusal to obey is Justifiable | § 1887,
canse, § 1836, o

§ 1885. ForciNg a seaman on shore is & crime w}nch though
Gtatate strictly ‘speaking not-an- offence upon the high seas,
goversall  partakes so much of the nature of it, being viriually a

‘maltreatment out of the Jjutiadiction of any State of the
United States, and cognizable in the same courte ss have juriadic-
tion over the present class of oﬁ‘ences, that it may not by out of
place to consider it here.d It will be seen that the statute does not
leave it to judicial constraction to include any inferior officer within
its scope, bat specmlly provides for such a contmgency, and it
has been held that it wpplics equally to oﬁ‘lcers or seamen in Ameri-
can ships, who are or are not citizens, or who are fore:gners, pro-
vided they are not subjects of a State which by treaty prohibits
the employment in its vessels, public or pnvate of citizens of the
‘United States? "~ The act refers to such persons as the master
“garried out”’ with ‘him, and the « home” is t.he home port of the
ship for the voyage.

§ 1886. Not every snfficient cause to dzscharge a seaman in &
Obstinste  LOT€igN port is a ¢ justifiable cause’ in the sense of this
m'g act.® It must be such a cause as renders the foreing him
m}e " on shore necessary to prevent the jeopardizing the safety

of the officers or crew, or the due performance of the
voyage, or the regular enforcement of the ship’s diseipline ; and the
onug probandi is on the master to prove such a cause. If a seaman,
on being injured by a flogging and iheapacimted to do duty, refuses

1 gee Rev. Btat. U 8. § 5363. * U. 5. v. Coffin, ut sypra. The ship

% Story, J., in U. S. v, Coffin, 1 Sum- must have a national type. B. v

ner, 304. See U. B. v. Ruggles, b Ma- . Dannett, I C. & R.425; R. v. Bjornsen,
son, 102; U. B. v. Netcher, 1 Btory, L. & C. 545; R. ». Se'berg, L.RB.1C
307; U. 8. ». Riddle, 4 Wash, 644, C. B. 264,
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to do any more work, this is not a justifiable cause ; if, on the con-
trary, he be able, and his refusal be from obstinacy and malice in
order to revenge himself, and to destroy the ship’s discipline and
incite others of the crew to disobedience, it is sufficient cause. But
the jury may infer ¢ malice” on the master’s part from the fact of
forcmg on shore, until the contrary is shown ; ¢ maliciously”’ mean-
ing all acts wilfully or wantonly done agaimst what any one of rea-
sonable capacity must know to be his duty.!

§ 1887. Three separate offences are included in the statute:—

1. Maliciously and without justifiable cause forcing an officer or
mariner ashore in a foreign port.

II Mahcmualy and without ]ustlﬁable cause leav‘mg any officer
or mariner behind in a forelgn port.

1IL Mahcmusly and without Jnshﬁ&ble cause. refusmg to bring
home again all the officers and mariners of the ship 1 who are in a
condition to return and wﬂhng to return. .

The words “in a condition to return and wxllmg to return” apply
only to the third class; they are not requisite to ‘make ort
out the offence in the second or first.3 But it does not is & def‘;’;ce
follow that becanse a seaman is left behind, it is neces- ‘j.g]:f:d"f“g
sarily an offence within this Bet. An unauthorized ab-
gence of the man for forty-eight hours has been declared to amount
to desertion; and an unauthorized absence ha.s'been held to be a
defence to the master in cases when the seaman’s return, within
forty-eight hours, has been antlmpa.ted by the aal]mg of the ship.®
The words « maliciously and without probable cause’ muat always
qualify and interpret the master’s conduct. . -

1T, 8. v. Cofin, 1 Sumner, 399, and R. v. Dunnett, 1 C. & K. 425), unless for

seo cases there cited; U, &, », Lunt, 14
Law Rep. 683.
'If it be slleged &4 a justifiable cause,

that the man was dangeroms, it must

be shown that a man of ordinary firm-
ness wonld have been affected by his
conduet. The Nimrod, 1 Ware, 3. The
policy of the law is sgainst the dis-
charge of seamen Im foreign paris
(Huichinson v. Coombs, 1 Ware, 65;

legal cause,~such as continged mis-
condnct, or some agzravatéd ontbreak
or offence. Smith ». Treat, Davies, 268.
And it sots its face much more strongly
against an enforced and compulsory
setting ashore of the man against his
wiil and withoat his comsent. Huck
v. Lane, 12 8. & R. 266.

B 7. 8. v. Netcher, 1 Btory, 307.

¥ Coffin v. Jenking, 3 Story, 108.
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CHAPTER XLVIIL

ENGAGING IN SLAVE-TRADE.

Persons haviug no power or interest In Indictment must conform to statute, §

the enterpriee not responeible, § 1859,
Complicity to be shown lnfere!mally, §
1800,

1891,
Offence based exclusively on statute, §
1892, . .

Persons - §1889. A PERSON having no interest in or power over

having no

interest i the negroes transported, so as to impress upon .them the

ar power

overthe  Character of slaves, and is only employed in the trans-
not raspon.  Dortation of them for hire-from port to. port, does not

Dot FeEpOL-

sible. fall within the prohb:tmns of the Act of 18202

CITAP. XLVIL) ENGAGING IN SLAVE-TRADE. [ 1891

It i3 enough to show that the defendant was engaged in procuring
negroes for slavery. Ii is not essential that they should have been
transported under his care.!

§ 1891, The indictment need not specify the particulars of the
fitting out; it is sufficient to allege the offence in the Indictment
words of the statute.? Nor is' it neeessary that there must con-
should be any principal offender whom the defendant i/
might be aiding and abettmg ‘These terms in the
statate -do not refer to the relation of principal and accessary in
cases of felony ; both the actor. and he who aids and abets the act
are considered as prmclpals. Ti is necessary that the indictment
should aver that.the vessel was built, fitted out, etc., or caused to
gail, or be sent away, within the jurisdiction of the Umted States.*
An averment that the sh_lp was fitted ont, ete., + with intent that
the said vessel should be employed’’ in the slave-trade, is fata]ly
defective, the words of the statute being ¢ with intent to.employ”

§ 1890. Complicity in the alleged act. may be established infer.
entially. Thus on an indictment under the Actof April,

Compllclty 1818, against the owner of a slave.ship, the declarationa
i?:ﬁm;.n- _ . of the master, bemg a part of the res gestae conrected
with actg in furtherance of the voyage, and within the

scope ‘6f his’ nuthonty, a3 agent of the owner, in the conduct of the
guilty enterprise, are admissible in evidence against the owner.3
Evidence, also, on an mdl_ctment against the owner, under the Act
of April 20, 1818, charging him with fitting out the ship, with
intent to employ her in the illegal voyage, is ‘Admissible to show
‘that he cominanded, authorized, and superintended the outfit, through

the instramentality of his agents, without being personally present.®

‘1 T. 8. 0. Battiste, 2 Sumuer, 240.
For recent staintes see Rev. Btat. U. 8.
13 5376 e seg.

ET.8 » Gooding, 12 Wheat. _460.

2 1hid. :

There are various circumstaneds
whw‘h will be received to show that a

master of a vessel is guilty of partici- -

pating in the offence of engaging in the
slave irade, however artfully he may
contrive to present clean hands, and
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to evada the responsibility of his con-
duct. - Thus, though & frelghting voy-

‘age of an Awerican véssel, owned and

commanded by mtimﬁao{ thig mnntry,
fromi the Uaited Ststen to Rio Janelrs,

. with orders to the eonsxgnen to tell her
at'e 1imited ‘prios,or-te iet her for

freight; be so far, primé facie tegal; and
thongh - she is chartered ‘by the cow-
signee for a certain time at & reason

able rate, to a Brazilian, with orders"

-

the vessel in the sla.ve-tmde, aud exeluawely refemng to the intent

of the party domg the act..

to carry no illegal goods, or pe;sons
not fr:ae, and ghe proceeds on a voyage
to the cosst of Africa, laden with rum,
cottons, .gnnpowdor, iron bars, brass

rings, ete. (such goods as are.in de-

mand there, in exchanging for the
usual products of that country), the
owner of the carge going with it; yet,
nevertheloss, this may be rebutted by
proof that the full intent and parpose
of the voyage was not to exchange this
cargo for gold-dust, palm-ofl, -or any
other leading articles of iraffic, but for
glaves, to be embarked. for ihe Brazils
in other vessels; and if the master
stand by and see this. exchange and
embarkation made, and knowingly has
brought the cargo’s owner and others
interested in the slave-trade thither,
these are fair circomsetances for a jury
to infer his own guilt. U. 8. v Libby,
1 Wood. & M. 221. BSee People v. Hop-
sonh, 1 Denic, 574,

. To convict one under the Act of 1820
both intent and actual conduet tending to

make some one a s1ave, must be.ghown ;
and if a prisicipal be not lisble tinder
our laws, another canuet be clizrged
with aiding and abetting him, unless
he do it in such a manner as to invélve
himmself a8 a principal, - U. 8. v’ Libby,
ut sup, '

L 0. 8. ». Androws, 1 Brunf. (0. S)
422

2 U. 8. v. Gooding, 12 Wheat. 460

% Ibid.

¢ Ihid.

& Ibid.
- I the offence be a.lleged in the in-
dlctme‘nt to b on a day now last past,
and on divers days and times before
and since that day, this allegation is
gufficient. U. 8, v. La Coste, 2 Mason,
1.2'9'.‘ 1 L
. It iz not necessary to allege that the
negroes, ete., were to be transported to
the United State or their territories; -
or that they were free and mot bonnd
to service; or that the defgpdant was
# citizen or regident within the United
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The offence of sailing from a port, with intent to engage in the
slave-trade, is not committed, unless the vessel sails out of the port.!

One of the phrases in the statute used being “ persons of color,”
it is suffictent in the indictment to use the same words, without more
definite specifications of the meaning of the words.?

§ 1892, The illegality of the slave-trade arises from the federal
Oftonco legislation upon the subject, and not frorp its supposed
based ex-  violation of the law of nations.. Although it iz now pro-
Cloprelyon hibited by the laws of civilized nations generally, it may

be still lawfully carried on by the subjects of those
States who have not prohibited it by municipal acts and treaties.
It is not piracy unless made so by the treaties or statates of the
nation to which the party belongs.® Itis true that it was at one
time held in one of the United States Circuit Courts, and maintaized
very learnedly, that this traffic was & viclation of the law of nations,*
but this was overrnled by the Supreme Court ;* and that case, and
the decisions of Lord Stowell$ and Bailey, 3., atid Best, J.7 in
England, have been considered as aethhng the question, How far
these rulings are overturned by the recent abolition of slavery has

not yet been’ Jﬂﬂlmaﬂy determined.s - But the question, so fir as it

mumc1pa11y concerns England and the United States, is of no mo-
ment, since by both of those powers the slave-trade is made piracy.
It 1s a]so made piracy by the treaty of 1841 between Engla.nd,
Avstria, Prussia, end Russm

Btates, or that the offence was- com- the capture, to kaep them safely, to ha

GHAP, XLVITI,]  DEFRAUDING UNDERWRITERS, (% 1895,

CHAPTER XLVIIL
DESTROYING VESSEL WITH INTENT TO DEFRAUD
UNDERWRITERS.

Not mecessary to prove charter of com- | ¥ Destroy” meats to unfit for service, §
pany, § 1604, 1896,

Combination to be proved mferentia]ly, Intent is material, § 1897,
§ 1895,

§ 1894. Unper the federal Act of 1804, on an indictment for
destroying a vessel with intent to prejudice the underwri .
ters, it is sufficient to show the existence of an association sary to
actually carrying on the business of insurance, by whose {’;’;’f&-‘é‘;ﬁ?
known officers de facto the policy was executed, and to P°Y-
prejudice whom the vessel insured was destroyed, withont - proving
the existence of a legal corporation authorized to ingure, or a com-
pliande on the part of such corporation with the terms of its charter,
or the validity of the policy of insurance.?

The act apphes to our internal as well as to our forelgn Statutes

1
commerce.® interaal
§ 1895. TUnder ‘the Ast of 1823, any combination of eainmeree.

bi .
two or more persons to destroy the vessel or cargo con. Sombins-

mittod on hoard of an American vessel.
It is enficient if the indictment follow,
in this respect, the langnage of the
atatute, and be as certain. Ibid,

The offence under the 7th section of
the Act of 2d of March, 1807, is not
that of importmg or bringing into the
Dnfted States persons of color, with in-
tent. 1o hold or gell such persons as
slaves, but that of hovering on the
coaat of the United States with such
intent; and aithough it forfeits the
vagsel and any goods or effects found
on board, it is silent as to disposing of
the colored persons found on board,

any further than toimpose a duty upon -

the officers of armed veasels, who make
638

deliverad 1o the overseer of the poor,

or the governor of the State, or porsons
appointed by the respective Btates to

recsive the same. U. 8. v, Preston, 3

Peters, 57, -
iU 8. v La.(hata,2hlucm-129
£ Thid.,
3784 Corﬂe,lnmn: T. B. 688,

€ T. 8. v. La Joune Engenie, & Masom,

408,

% The Antelope, 10 Wheat. 68, per
Marshiall, C. J. :

¥ Le Louis, 2 Dodson, 210. . :

T Mudrazo o. WLlles, 3 B. & AId.
353.

! Soa Whart, Confl. of L., Int.roduo- .

tion; B. v. Znluets, 1 C. & K, 215.

summates the offence under the law, though in point of proved in-

fact neither the vessel mor the cargo was at the t.lme

insured.4

fe rentially.

The testimony to show the unlawfal combination does not end at
the destruction of the boat. After as well as before that event, acts
of the confederates completmg the frand may be adduced to show

their guilt.?

! Rev. Btat, U. 8. §§ 5364-6.

* U. 8. v. Amedy, 11 Wheat. 392 §
Cond. Rep. 382. Sepra, §§ 716, 741,
818, Bee, however, U. 8. v. Johns, 1
Wash. C. C. 363 ; 8, C,, 4 Dall. 412.

2 T B. v. Cole, § MecLean, 513, See
U. 8. », Jacobson, 1 Brunf. (T, 5.) 410.

1 1bid. (Bee supra, § 185.)

The burning of the vessel is not by
name panishable under the act of Con-
gress, but it operates as evidenee
against the defendant. Ibid. 514

6 Ihid. 513. See U. 8. v. -Iu)c‘kman,
1 Law Rep. (N. 8.) 151.
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But under the Act of 1844, which does not make it an offence in

the owner to destroy his vessel to the prejudice of the underwriters

on the cargo, no evidence can be given to establish charges against
the defendant for such destruction to the prejudice of the underwri-
ters on the cargo, even if the indictment contain such a charge.!
Evidence of the value of the property insured may be given, to show
inducements to destroy or preserve it.?

§ 1896. The meaning of the term « deétroy,” by the act of Con--

gress, is to unfit the vessel for service beyond the hope
wdestroy”  of recovery by ordinary means. This, as to the exient
unfit for - of the injury, is synopymous with  cast away.” Both
BETYICE.

mean such an act as causes the vessel to pensh and to be
lost, or to be irrecoverable by ordinary means.®

§ 1897. Under the English statute, where the intent is to preju-

Intentis  Gic@ the undeywriters, the poliey must be proved A and the
material- . gajling of the vessel.*

Under our own: stntutes, -the. 1.ntent us mat.ermi and must be -

averred.*
.The intent mny be stuted in. dnﬁ‘erent waj's o

lU. S 8 .Tohns, 1 Wuh. GeC 863 € _U. 8. 5. Hand, 6 MoLean, 274.

¢ Ihid, e, ? Whart. Cr, PL & Pr. § 253: R. ».
*Ibig, . ) _ Bmith, 4 C. & P. 56%; R. ». Bowyer,
LR. v Chlsou;, H. w&:R ‘188 Ibid. 559, See, also, generally, R. v,

¢ Archbold’s (. P.304. As to form Newill, 1 Mood. C. C. 458 ; K. v. Phillip,
of indictment, see Whart, Pree. 575; Ibid, 263.
U. 8. ». Vanranst, 3 Wash. C. C. 146,,
640

PART VI
OFFENCES AGAINST FOREIGN NATIONS

CHAPTER XLIX
VIOLENGE TO FOREIGN MINISTERS

§ 1899 IT is pronded in the Umt.ed Btatex, by -statute, that
¢ gvery person who viclates-any safe eonduet or passport Violonce
duly obtained or issned mder euthority of-the United 1o foreign
States ; or who assaults, wounds, imprisons, or in:any ﬂiﬂjgﬁge
other manper offers violence to the person of a public :
minister, in violation of the law of nations, shall be imprisoned for
not more than three yesrs, and fined at the disorétioh of the
court.”” The statute makes penal something more than an assault,
which the Siate courts could punish as an ordinary misdemesnor ;
and whieh, a8 a municipal offence, would nos, apart from the official
character of the person assaulted, be within the range of federal
leglslatlon, Not only are the federal courts authorized to take
jurisdietion of the assanlt, when so aimed, but a new offence is
established for their cognizance : viz., offering violence to the per-
gon, *in violation of the law of nations.”” Under this clause a
threat of violence would become indictable.? But be this as it
mey, of assaults on ministers of foreign States the federal courts
have frequently taken cognizance;? and it is clear that in such °
cases the federal Circuit Courts have jurisdiction.* The property

! Rev, Stet. U. 8. § 4062; Act of % U.8.w Jeflors, 4Cr. C. C. 704,
April 30, 1799, ¢c. 9, § 28. By subse- 2 U. 8. v Liddle, 2 Wash. C. C.
quent sections process against foreigr 205; U. 8, v Ortega, 4 Thid. 531; U.

-ministers and their domestics is void 8. ». Hand, 2 Ibid. 435;: U. B. ¢, Ben-

under certain limitations, and penal- mner, Bald. C.C. 234; & Opin. Atty--
ties are imposed for sming out such Goen. 89, '
process. Similar statates exist in 4 U. 8. v. Orlega, 11 Wheat. 467.
England. Bteph. Dig. Cr. L. art. 56; -
Whart. Cr. P1. & Pr. § 38,

vor. IL—41 - 641
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of a foreign minigter, it is also held, is identified by the law of
nations with his person; and under the act of Congress, an attack
on his property is an assault on himself; though to conyey to the

offence this particular character, the defendant must have known -

the official character of the owner of the property.! DBut there
can be no conviction if it appear that the defendant in making the
assanlt was acting in self-defence? A secretary of the legation,?
& chargé d’affaires,* an attaché,® and domestic servants,® are within
the statute. But the privilege does not extend to persons accredited
from foreign revolutionary governments not recogmized by the
United States.”

Foreign consuls, under the hmltatlon of the federal constitution,
are not indictable in State courts.® : :

Privilege from arrest is considered in a.nother work.?

The State courts in such cases have jurisdiction,’ though on the
question-of privilege they are bound by federal legislation.*

' U, 8, v Jeffers, 4 Cr, C. C. T04; 8 Sea Const. U. B. art. 3, §3; U.
T. 8. v. Hand, 2 Wash. C. C. 435. " 8. », Ravara, 2 Dall. 297; Whart. St.
¢ Supra, § 87; U. 8. v Liddle, Z Tr. 91; Hall ». Young, 3 Pick. 80; T.
Wash. C. C. 205; U. B, v. Ortega, 4 5. v. Lathrop, 17 Johns. 4; Com. v.
Ihid. 531. ' Hosloff, 5 B. & R, 545.
% Cabrera, ex porte, 1 Wash. C. €. % Whart. Cr. P1. & Pr. § 69.
232 ; Resp. v. Longchamps, 1 Dall. 111.  ® Resp. v. Longchamyps, 1 Dall, 111.
1 0. B. ». Ortega, ut supra. 4 Cabrera, ez parts, 1 Wash. C. C.
& U, B, v. Benner, Bald. C. C. 234. 232, On the question of exclugive juris-

% U. 8. v. Lafontaine, 4Cr. C. C.173. diction of federal courts, see Hetz, ex

1 U. 8, v. Skinner, 2 ‘Wheel, Cr. C. parte,111 U. B, 166,
252,
= 642

CHAP. L] LIBELE ON FOREIGN STATES, {§1900.

CHAPTER I.
LIBELS ON FOREIGN STATES.

* § 1900. I7 has already been seen that it is at common law an in-
dictable offence to publish a libel tending to disturb the .

Indictable
peace between the State in which the publication is made to publish
and & foreign State. In the federal courts, from their E};ﬁe&l&
lack of common law jurisdiction, such offences cannot be Urb Peace
pumshed unless in conformity with statute. - But there elgn State.

is authority to the effect that in the State courts prosecut.wns may
be maintained for such libels at common law,! - *

1 Supra, § 16124,
' 648
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CHAPTER LI

BREACH OF NEUTRALITY.

Indictability not. comvertible with na- | And 0 of lending money for belligerent

tional duty, § 1901,

Bympathy not partieipation, § 1802,

Not indictable to furnish belligerent with
munitions of war, § 1903,

Otherwise a8 10 recruiting, § 1904.

purposes, § 1908,

And so of furnishing coal from a con-

stant bage of naval pupply, § 1007,

'| Punishment, but not extradition of of-

fender, may be demanded § 1908

And so of fitting out and arming cruiser,
§ 1005.

§ 1901. It by no means follows, that becanse, 'hy the law of na-

. tions, & "neutral State is bound t6 a certain line of conduct
Indicta~
bilitynot  towards belligerents, its subjects are bound by the same
:fige;:}-bh line of conduct, and are responsible to their Btate for
tionalduty. gy guch acts of participation in foreign wars, as by the
law of nations it is bound to prevent. A nation, on the one side,
way 8ay, “1 donot choose to suppress these acts of participation,
or I cannot suppress them, bui I will take on myself the conge-
quences, and will make reparation.” Such was the position of Presi-
dent Washington, before the passage of the neutrality statute.
Prosecutipns against the offenders were attempted at common law ;
‘and although, ag we have seen, it was at first held that the federal
courts had common law jurisdiction of offences against the law of
nations, yet, the conclusion was soon reached, that without a statute
‘such offences conld not be judicially reached. This conclusion was
communicated to the English minister, Mr. Hammond, with the an-
nouncement that the United States government would nevertheless

OHAP. LL] BREACH OF NEUTRALITY. 8 1902,

hold itself responsible to foreign mations for any infractions of its
international obligations, though it might not be able to proceed
penally against its own citizens for such infractions. The same atti-
tude wag assumed by Great Britain in the Alabama controversy.
British legislation might be defective,it was admitted, so far as con-
cerned the power to punish British subjects for breaches of nentrality ;
but this in no way limited the obligation of the British government.
to make good to the United States losses incurred through such mis-
conduct, And, on the other hand, a State may impose by statute
on its subjects an abstention much more siriet than that which is
imposed by international law on itself. If so, its subjects are bound
by the statute, and may be convieted of offences, which, for muni.
cipal purposes, it deems breaches of neutrality, though the litigated
acts wonld not be breaches of neutrality by the law of nations.!

§ 1902, Strong sympathy may be felt for one of the parties to
a foreign struggle, without, by international law, an
breach of neuntrality.? Such sympathy was frankly ex- b
pressed by President Washington with France at the P*U°™
beginning of the French and English war, but both then and after-
wards a striet neutrality wag maintained in this war. In the French-
German war of 1870, the Germans in the United States were out-

.#poken in their expressions of sympathy with Germany, and the

Freneh in the United States with France, but this was so far from
being regarded as a breach of the neutrality laws; or as imposing
any penal responeibility on the parties so speaking, that President
Grant, in his proclamation of nentrality issned Auwgust 22, 1570,
expressly recognized it as consistent with the national nentral atti-
tude, During our own civil war, public meetings were held in
England expressing strong sympathy with the South, and so spoke

some of the leading English papers; but that the English govern.
ment was not bound fo prohibit these demonstrations, our own
government conceded.* Nor is this toleration of recent recognition.

1 Ag authoritiezs on the topic in the
text may be cited Revue de Droit In-
tern. 1874; Calvo, Examen des trois
rigles, eto., pp. 433, 533 ; in same vol-
nme are Opinions of Prﬁiﬂ@lt Wool-
sey, M. Rolin-Jaequemyns, Mr. 'W. B.
Lawrence, and Mr. M. Bernard, on the
game topic; Revme de Droit Imtern.
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1875-1884; Discussiom of the Rules by
Massrs. Lorimef, Nenmanu, Rolin-Jae-
quemyns, and Westlake ; Bluntschli,
Moderne Volkerrecht (34 ed.), Nord-
lingen, 1878, §§ 749 ot se3. Bee more
fally Whaxrt. Com. Am, Law,§§ 238 244_

Ag to common law jurisdiction, see

supru, § 253.

1 The English Foreign Enlistmeht
Act, according. to Sir A. Cockburn,
‘¢ going far beyond the restraints which
international law imposes on the nen-
txal subjects, prohibits even the fitting
ont and equipping of vessels for the
purpase of war.”’ Opinion in the Ala-
bama Case, p. 255.

* See supra, §§ 227, 1340, 1403.
¥ See Whetton Int. L. § 439 ; Bernis,
American Neutrslity, Boston, 1866;
Daclaration of the International Ingti-
tate, Hague, 1875 ; Annuaire, 1877;
Bluntachli, Mod. Vslkerrecht, § 756,
ed. of 1878; Whart. Com! Am. Law,

§5 238, 244. )
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Bimilar meetings, sometimes unchecked by the government of the day,
gometimes even encouraged by it, were held in Hngland for the
purpose of expressing sympathy with the Greek insurrection against
Turkey, in 1820-4 ; and with Kossuth and his revolutionary agita-
tions-in 1850. For the same reason it has never been contended
in Bngland that it is any international breach of neutrality for meet-
_ings of Irishmen to be held in the United States expressing sympathy
with Fenianism.
§ 1908. Is it an indictable offence, supposmg the law of nations
~ to be part of the wunicipal law of the land, for the
Nat indlet  gyhject of a neutral State to furnish munitions of war,

able to fur- h . L
mish belli-  gven though these be contraband of war, to a belli-

S rovitions gerent? At first glance, this would seem to be a parti-
ofwa%  cipating in the war in which such belligerent is engaged,
and hence a breach of neutrality. A more careful study of the
question, however,.leads us to a contrary conclusion. (1) Between
gelling arms to a man, and an indictable parhclpauon in an illegal
act intended by the vendee with such artns, there is no necessary
causal relation.  + The miner, the manufa.cturer, and the merchant,”

a8 has already boen said,! ¢ may regard it not only as possible, but
probable, that their- staples may be used for guilty purposes, but
neither mmer, mratinfactiirer, nor merchant becomies thereby penally
responsible.” < T enable a gunshot wound to be inflicted, an almost
innumerable series of conditions is necessary. It is necessary that
the gun should be procured by the assailant. It is necessary that
thé pun should have been mado by the manufacturer. It is neces-
sary that the stéel of the gun should have been properly tempered ;

_that the bullet should have been properly cast; that the matenals
from which bullet; tube, and" trigger were made shounld have been
‘dug from the mine and duly fashioned in the factory. . . . AN
these are necessary conditions of the shooting, without which the
sheoting could not have taken place No one of them, however,
is-in- the eye of the law the cause.” (2) To make the vendor of
manitions of war indictable would niake it necessary to impese ke’

penal responsibility on the manufacturer ; and if on the mannfaﬂl:nrer,_
thiée o the producer of the raw’ materml which the manufacturer - -
wqﬂm up In each case the thing made or sold id one.of the necesf" _

R ' Supra, § 169,
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sities of war. In cach case the producer or vendor knows that the
thing produced or sold will probably be used for this purpose.
Hence, in times of war, not merely would neutral sale of munitiong
of war become penal, but penal responsibility would be attached to
the production of any of the materials from which such weapons
are manufactured, if such weapons afterwards fell into the hands of
a belhgerent (8) Nor would this paralysis be limited to periods
of war. A prudent government, long foreseeing a ruptare, or pre.
paring in secret to surprise an unprepared foe, might take an unfair
advantage of its adversary, were this permitted, by purchaging in
advance of the attack all munitions which neutral States might have
ini the market; but on the theory before us, a neutral State could
not permit thla without breach of neutrality, since to permit such
sales would be to give a peculiarly unfair advantage to the purchas-
ing belligerent. Hence, if such sales were indictable i in time of
war, they would 2 Sortiors be indictable in time of peace Why
would a foreign nation, it might well be argued, want in time of
peace to buy Dablgren guns, or Armstrong gums, or iron-clads,
unless to suddenly pounce down on an unprepared foe ? No muni-
tions of war, therefore, could be sold in any country unless to its
own subjects, and for-its own use ; and countries which cannot pro-
duce the iron or coal mecessary for the manufacture of artillery
would have to do without artillery, if it be indictable for a neutral
to furnish a belligerent, cither present or prospective, with muni-
tions of war. (4) To establish a national police which could pre-
vent the sale of such commodities would impose a burden on neutral
States not only mbolera.ble, but incompatible with constitutional -
traditions. It might be possible in a land-locked province such as
Switzerland ; ; it might be even possible in an island like Gireat
Britain, and with a navy so powerful ; but in a country as vast as
the United States, and with an ocean frontier so extended, it would.
be impossible to establish & system of adequate prevention without
employing naval and military armaments inconsistent with our set.
tled policy, and imposing on us a pecuniary burden far greater than
any corresponding loss to belligerents. (5) The laissez faire rile
may undoubtedly be pressed too far ; but when we say that we will;
not, proh1b1t the gsale of firearms to our own citizens because they
may be used for homicidal purposes, we cannot be called npon to’-
intervene to prevent their sale to citizens of other %tates‘, simply
647
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because such citizens may use them in foreign battle. For these
and other reasons there is an almost unbroken current of authority
to the effect that it is no breach of neutrality for the sulfjects of a
neutral State t0 furnjish to a belligerent munitions of war.!

1 Bluntschli, § 764. This right was
assumed by Prepident Grant, in his
 proclamation of Angust 22, 1870, and
i3 incorporated in the treaties of the
United Btates and Prussis of 1799 and
1828,

Germany, however, does not concede
the view expressed in the text, and
during the war of 1870 gent ropested
pnd vehement remonstrances to Eng-
land against the sale by English mer-
chants of war material to France, France
obtaining the almost exclusive benefit
of this license. Iord Granville, in his
reply, maintained that the right to
make snch sales is granted by inter-
national law, and that Prussian aob-

jects, recognizing this right, had sent,.

during the Crimean War, to Russia
large stores of smmmuanitionand firearmy,
As is spen in s subsequant nnt.é, the
Prussian government took atill more
serious exception_to the action of the
United Btates in permitiing the sals to
France of munitions of war which the
United States government possessed in
excess at the close of the civil war,

. “The laws of the United States do
not forbid their ciiizens to sell to eithor
of the belligerent powers articles con-
traband of war or to take muniticns of
war or soldiers on board their private
akips for transportation ; and, although
in go doing the individual citizen ex-
poses his property or person to some of
the hazardas of war, his acts do not
involve any breach of national neu-
trality, nor of themselves implicate the
‘government. Thus, during the pro-
greas of the present war in Europe, our
citisena have, without nationsl regpon-
sihility therefor, scld gunpowder and
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arms to all buyers regardless of the

degtination of these articles.” Presi-
dent Pierce, Message, Dec. 1854

To the gamv effect iz Mr. Fish’s dis-
patch to Gen. Schemck, June 10, 1871,
On general principles of international
law the conelusion in the text iz suns-
tained by Lord Granville’s statement,
given by Mr. Schenck, June 12, 1871.
Mess. of Prest. Hayes, Jan. 14, 1879,
Pp- 5; and by Mr. Gladstone’s explana-
tion in Honge of Commona, Ju::te 12,
1871 (Ibid. p. 7).

Mr. Cushing takes the same posi-
tion in lis work om the Treaty of
‘Washingtan, p. 180,

# Jt iz mot the practice of nations to
undertake to prohibit their own sub-
Jects from trafficking in articles con-
traband of war.” Mr. Webster to Mr.
Thompson, Webster’s Works, vi. 452. .

By Chancellor Kent, in a passage
accepted by both sides of the argument
in the Alabama case, it is held 1o be
no breach of nentrality for the subjects
of a nentral State to sell things capa-
ble of being used in war to & belli-
gerent; and hence the subject of a
nentral State wonld not be indietable
in his own country (unless a statate
impose specific indictability) for mak-
ing such saleg, 1 Eent Com. 142. Bee
Ortolan, Dipl. de la Mer, il. ¢. 6, p.
180; Massé, i pp. 203-5.

The sale of armed ships by a nemtral
to.a bolligerent was held in England,
in 1721, not to be s "breach of neutral-
ity ; Sir A. Cockburn’a _Opinion, 251
Am. reprint; and.in the United Staten
by Judge Story, in the case of\,’l_‘hp

Bantisggima Trinidad, in 1823, cited .

infra, § 1905. To the same effect is Mr.
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§ 1904. No State can prevent its aubjeclts from volunteering. in

the service of other States; nor is its non-prevention of

Recruiting:

such action any breach of neutrality. For a citizen of 1s vreach

of neu-

the United States to go abroad to enlist is not indict- trality.

Adams's letter of April, 1863, to Lord

* Russell,

As holding that it is & breach of
nentrality for the subjects of a neutral
nation to sell to a belligerent articles
contraband of war may be cited Gal-
liani, quoted in Sir A. Cockburn’s ar-
gument in the Alabama Case, p. 241
{Pres. Mes. 1873).

It may be eaid that the three rules
adopted by the treaty of Washingion
for the guidance of the Algbama arbi-
trators modify the conclusions of the
toxt. Those rales sre comsidered at
large in the discussion of this topic by
Mr. W. B. Lawrence, with which this
ohapter closes. Bo far as concerns the
particular point in the text, it may be
maintained that the conclusions of in-
ternationsl law in this respect are-mot
affeoted by the *“three ruleg” for the
following reasons ;—

(1) These rules are only to be bind-
ing as rules of interzational law if ac-
cepted by the leadmg powers, wluoh
they have not been.

{2} They are not binding a8 perma-
ment and absolute rules on Epgland
and the United Btates: (s} becanse
neither England nor the United States
have ever congidered them to be so
binding ; and (b) becauae, by the treaty
that proposed them, a5 temporary rules
of action, for guidance of a special and
exceptional court, their permsnent
adoption is dependent upon their com-
munication to the great Enropean pow-
ers, which commmuication has mever
been made. This pogition is taken by
Mr., Pigh in hiz letters to Sir Ed.
Thornton, of May 8 and Sept. 18, 1876,
a3 comimunicated by President Hayes
in his message to the Benate of Jan. 13,

187‘.}_; and there is no dissent of the
British government recorded.
(3) Even if the rnles be binding, it

- mugt be remembered that on the topics

digenssed in the text they are couched
in a vaguenesg which no donbt was in-
tentional, and which leaves open the
main peints of dispute.

(4) The treaty of Washingion, as a
treaty, cannoi enlarge, beyond their
present statuatory timit, the eriminal
responsibility of citizens of the United
States. Whatever we may say, in other
relationg, of the right of the President
end Senate by treaty to modify or re-
peal statutes already in fores, they
eannot create, under the ralings here-
tofore noticed, & mew jurisdiction for
the conrts. Supra, § 253. * A citizen,”
to adept the langnsge of an eminent
publicist, “ ean’ inour no new criminal
regponsibility to his own country with-
out the interposition of the legisiature,
which may define the oﬂ'enee and ﬁx
the ponalty.”

In a lucid exposition of the arbitra-
tion in the Am. Law Rev. vii. 237, it ia
gaid : *“ In limiting the rights of nea-
trals and angmenting the righta of bel-
ligerents, & grave injury ia done to
the cange of civilization and human-
jty.-. . . It seems to us that the'tend-
encies of modern theorists and the
tendencies which have Tound expres-
sion in the decision at Geneva, are in
the intereats of abrolutism, of enor-
monsly powerful Biates, of immense
standing armies, of military power.

. . . That the United Staies shonld
in a few years have become po drunk
with military exeitement and sueceéss
as ‘to labor for such s consummation iz
simply marvellous.”* - i
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able under our statnte! But a neutral State, cannot without
breach of neutrality, permit enlistments within its borders of per-
gons to serve in foreign wars, Hence, both in England and in
the United States, codifying in this- respect the law of nations, it

Is made by statute an indictable

puarpose.?

offence to enlist soldiers for such

. § 1905, While it is no offence, either under the law of nations

And go 15

or under our own statute, for our citizens to sell muni.

fitting ous 41019 of war to a belligerent, it is otherwise as %o the

and arm-

ing crutser, HU4i0G out and arming a eruiser to serve one of the bel.

ligerents.® To permit our territory to be used as & basge
for naval armament is as much a breach of neutrality as to permit.
it to be used as & base for military armament. In Washington’s
proclamation of June 5, 1793, this was . expressly declared, and
such assistance was made an indictable offence by the Act.of April
3,1818, § 8.4 The English statute of 1819 containg a similar pro-

1 . 8. v, Kazinskl, 2 Spragne, 7; 8

Boat. Law Rep. 254; 4 Opin. Atty.-Ger,
336; U. 8. v. Bkinmer, 2 Wheel (. C.
232, : N .

- 2 U. B. Blatutes of June 5, 1794;
April 20, 1818 ; “Engligh " Poreign En.
listment .Act of July 3, 1818 (59 Geo.

1L .c. 69), & 2¢ BbfiL Int. L. iif, §
146 ; Wheat. Int. L. § 439. See 7. 8.

v. Rand, 40 Leg. Inf. 233. To hire
othersto go abroad us aoldiers is within
the act. . U, B, ». Hertz, Whart, Pres.
§ 1123, n.; 3 Pitts. L. J. 194, :

. ¥ Either to fit out or to arm consti-
tutes the offence, U. §. v. Quincy, 6
Pgt. 445 ; 3 Opin, Atty.-Gen. 738, T4Y;
U. §.'%. Guinet, 2 Dall. 321,

4 Bemis, American Neutrality, Bos-

ton, 1886. .

The mera fact of selling & merchant
vessel, in an American port, to parties
whomay use her in the service of &

belligerent, ehe being in fact so nsed,.

ig net:by itself an infringement of the
aof. Williamson ». The Betsey, Bee,
67 The Yantissims Trinidad, 7 Wheat.
283. Cowmpare The Meteor, 1 Am, L.
Rev. 401; B, C., 3 Ihid. 173.
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It i3, Yowever, clearly an offence
within- the act' to angment the arma-

ment of a belligerent ship of war. U.

8, +. Grassin, 3 Wash. C.C. 65; The.
Nancy, Bee, 73; Moodie ». The Brothers,
Ibid, 76 ; Moodie ». The Betty Cathcart,
Ibid. 292, And so when the object was
to organize an expedition to meet at 2

-eommon rendezvons on’the high seas,

and then to unite againgt a friendly
power. U. 8. ». ‘Hogan, 18 Fed. Rep.
528; U. 8. v. Two Hundred and Four-
teen Boxzes, 20 Ibid 250,

It is no defence that the enterprige.
was conoocted beyond seas, if the aid..

the deferidant is charged with giving'is

imparted within our jurisdfetion, Nesd
ham; ex parte, Pet. (), C.o487.. 0 -

. A ‘commisgion from one of the bel..
ligerents is no defencs. The Bello Cor-
runes, 6 Wheat. 152 ; Ls Conception,

Mare dexire to alil, or contemplation

of /it 63 a probability, at the time of.. _
fitting out a merchant ship, does not,
bring tho party within the statute. U.
B. v. Quincy, 6 Pet. 445 ; The Msteor,. )

1 Am. Law Rev. 401.
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hibition. The imperfect performance by the British government of
its duties in this respect provoked a contrf)vergy w:]:neh lgd to th.a
treatj-of Washington of May 8, 1871, which promled. i:()r an arbi-
tration for the purpose of determining how far the- British povern-
ment had failed in the discharge of ite peut.ra.l duties. The treaty
established certain lines within which_the' arbfyrators were to moye,
laying down for the purposes of the -arbitration three rule-s which
are'given in a note to this ¢hapter. The report of t:he arbl‘trators,
therefore, i not to be received as giving a c:onstru(.:tlon to mternaé
tional law, but as a finding based upon ceriain SPGClﬁ? rules agree
upon for & special and temporary purpose, by j;he pal-'tufs from whom
the arbitration sprang. The proceeding, there.fora, is in the nature
of a special finding upon law assumed for the time Pemg,- g?nd estab-
lishes no modification whatever of publie intemaﬁona] law. ] We
have, therefore, to fall baok on that Jaw; as 'elsewh-ere _d!abermmed,
to reach the distinetion between fitting out and atming ships of war,
for the service of a belligerent, which ia not p?rmismble,.aud selling
to such belligerent, ships, to be converted into men-of-war, fmd
munitions of war, which. 18 permissible.l. And. “this- -'dl'snnctl?n,
though sometimes of difficalt application, is, as i seen in a prior
connection, based upon principles of universal recognition. It is
not indictable for & gunsmith o sell s pistol to a party w__ho may-use
it unlawfilly, even though the vendor may have reasons to suspect
tho object of the parchase. It would, however,. be unla_v_vf'ul for the
gunsmith to join in arranging a machine by which a specific unlaw-
ful purpose is to be achieved. It is mot unlawful, in otlfer wor_ds_,
to be concerned in preparations which will not, unless .dwerted by
an independent, force, produce’ a violation of law. It is, bowever,
unlawful to be concerned in putting in actual operation dangerous
machines. e who is concerned in fiting out-and arming @ man:
of-war, for the purpose of preying on the commerce of g friendly
State, or of attacking its armed ships or ports, is a8 much conc?}-n&i
in the attack as he who takes part in manufacturing am:} pl?,nt.m_g a
torpedo in a frequented channel is responsiblfa for the -n_nsf;h:e? done
by the torpedo.- This distinction has been alrgﬁd;f aeserted in t}_u_s
cases which rule that it s an indictable offence to be conce_rned in
counselling and siding a specific attack, but not an indictable offence
! Beo U. 8. »..Quincy, 6 Pet. 445, _ !
651



§ 1807 CRIMES. [BOOK 1T,

to be concerned in selling arms by which such aitack is to. be
made.! . : :

-4 1906._;[3& contribute money to sustain a foreign belligerent, or
Money insurgents against such & belligerent, is an offence under
ﬁg&i ..the neui'mlity statuiies, provided that such money is sent
purposes un to sustain the pending war, It is otherwise as to loans

bf nea- made as investments in the bonds of a belligerent, and

?‘ﬂ’it_s'- a8 to contributions sent to relieve distress even in a bel-
ligerent army.* Hence, in the late French-German war, it was no
bx:each of neutrality for persons in the United States sympathizing
.wu;h France to send money for French hospiial use, or for persons
in the United States sympathizing with Germany to send ‘money fer
German hogpital use? - " v

§ 1907. It is & moot question how far it is permissible, by the
Coslin law of nations, f:or a neutral State to supply the armed
forbidden steamers of belligerenta with coal.. The Geneva: award
stant base.  declares: ¢ In order to impart to-any-supplies of coal a
_ character. inconsistent with the second rule, prbhibiting
the use of neutral poris or waters as a base of naval operations for
_ & belligerent, it is necessary that the said supplies should be con-
necftad with speqial circumstances of time, of persons, or of place
w'hwh tr{aay.combine to-give them suck: character.””+ - Mr, Adame, i1;
his opinion, thus speaks: “/The supply of coal to a be‘l]igemht,ili~
volves no- respousibility fo the neutral, when it is made in responge
to » demand presented in good faith, with a single objeot of satie-
fying & legitimate demand openly assigned. On' the other hand

the same supply does involve a responsibility, if it shall in any. w.ay:
~ be made to appear that the concession was mads, either tacitly:or
by agreement, with a view to promote the exeention of & hostile act

According to Bir A. Cockburn, <A base. of operations sigrifies

2 local position which serves as s point-of ‘deparinre and returs: in
military operations, and with which & congtant :cotipianichtion- oan
be kept up, and which may be fallen: back-upon whehewss novesasiy.
In naval warfere it would mean something analogous,—a port or

"2 Beo supra, §5 180-1; The Grsm O Ibid.. ..

Pars,-7 Wheat. 4886, ) 4 RerﬂhteDeplﬂ.mi’S—&ij. ’

" 2 Phillimore, iii. § 151 ; Blantschli, pp. 11, 49,74, ..
§ 7658 ; Whart. Com. Am. Law. §§ 244 .

ef seq.
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water from which a fleet or ship of war might watch an enemy and
sally forth to atéack him, with the possibility of falling back updh
the port or water in quesiion for fresh supplies or shelter or a
renewal of operations.’”* o : ' -
The true digtinetion is this: if is not & breach of neutrality fora
neutral State to permit the coaling of belligerent steamers in it
parts to the same extent as it permits the coaling of other foreign
steamers resorting to its ports casually and without prior prepara-
tions established for them. Nor is it a breach of neutrality for a
neutral State to permit the sale of ¢oal to any extent to a belligerent.
Tt would, however, be & breach of neutrality for a neutral to permit
& permanent depot or magazine to be opened on its ghores, on which
a particular belligerent could depend for constant supplies. To
require a neatral to shut up its ports 86 as to’ exclude from coaling
all belligerents, would expose & nation with ports as numerous as

"those of the United States to an expense:as great as would be 1m- _

posed by actual belligerency. It is on the belligerent, who goes to
war, not on the nentral, who desires to keep out of if, that should
be thrown expenses so enormous, and constitutional strains 8o severe
as those thus imposed. On the other hand, the bresking wp of
central depots or magazines for the constant sepply of particular
belligerents would be within easy range of ordinary national police.
Nor can there be any charge of partiality made:in allowing coaling
with the limitation above stated, when the same privilege is granted
to both belligerenta. : : ' :
§ 1908. By international law, a belligerent State whose rights
are invaded by the subjects of & neutral State has the '
right to'demand the punishment of the offender, but not Punish- .

ment hat

his extradition, the offence béing of a political character, .E?ti extr?-'
tion o

to which the extradition treaties do not apply. The per- offender

gons whose punishment may be thus demanded have been Z15% be de-

classified® as follows ;— . :
1. Subjects of one of the belligerents.®

1 8ir A. Covkburn’s Opinion in 2 Bluntschli, '$ %780; Whart. Com,
Geneva Case, adopted by Mr. Hardy, Am. Law. §§ 118 of seq. ’
in House of Commons, March 21,1873;  * A foreign consul is not exempted
President Hayes's Message, Jannary, from the penalties of ihe Act. 7 Opin.
14,1878, p. 28. Bes Cushing’s Trealy Atty-Gen. 307; U. 8. » Gninet, 2
of Wash. p. 180. Dall, 321. I
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2. Bubjects of the neutral State.!
8. Strangers, belonging to other neutrals in such neutral State.?

1 Henfield's Case, T Whart. St. Tr.
49.

t U.B. v Villato, 1 Whart, Bt. Tr.
185 2 Dall. 370.

. For the following valuable semmary
of the history of the law in connection
with the fopies in the foregoing chap-
ter, I am indebted to the late Mr. Wm.
Beach Lawrence, to whose great ability
and erudition as &n internatiomsl
jurist I am glad to pay fribnte. The
paragraplis which follow were the last,
1 think, which were prepared by him
for publication :—

Most of the Btates of Continental
Europe now have laws to prevent such
action on the part of their subjects as
may embroil them with other powers.
The 84th and 85th articles of the
Ponal Code of France, under the. head

. of crimes and niisdemesnors sgainat
:t.he ssfety of the Giate, provide that
whoever B]mll by hosiile action, not

" approved by the. government, expose
ihe Btate to & declaration of war shall
be punighed by hanjshment (bannisse-
ment), and if war ensue by trans-
portation {daportation); and whoever
ghall by acts not approved by the gov-
srnment subject Frenchmen to repri-.
sals shall be punished by banishment
{bannissement). These same provi-
giong form part of the Penal Code of
Belgium and the Notherlandg, while
Spq.i_n’, in the 140th artiole of the
Codigo Penal, and the 258th article
of the law of 1823, has provisions
corresponding to thoss of the French
. .England had not uptil the Aet of
1819 any statute provisions enforcing
nentrality in favor of a foreign bellig-
"¢rent. . The atatutes § and 29 George
11. were intended to preveni enlisi-
ments for the formation of Jatobite
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armies in France and Spain, and it was
only in 1870, after the controversy with
the United States as to her nemtral

duties in the American civil war, that -

the Act of 1870, which prohibiied the
building of ships for the service of a
belligerent, which was not included in
the Neutrality Act of 1819, was passed.
England has, however, always recog-
nized the law of nations as part of her
common law, -and consequently all
offences againgt international okliga-
tions may be punished according e
the ordinary criminal procedure, either
in the commen law or admiralty tri
bunals,. as the pature of the case re-
quires,

The Constatntwn of the United
Btates, art. 1, § 8, gives to Congress
power to deﬁne piracies and felonies
committed om the high seas, and
offences. against the law of nationg.
The provision is not merely to define
and punish piracies, but felonies
against the law of nations. Offences
against the law of nations cannot be
gaid to be completely ascertained pud
defined in any publie code reoognu.od
by the common law of nations. - Ag
the United Biates are regpousible to
foreign governments for all; ﬁql_atiqqi
of the law of nations, and &a the wgl.
fare of the nation is egsentially oom-
nacted with the conduet of our citizens
in regard to foreign mations, Congress
ought to possess the power to defing

and punish ail such offemges which .

may interrapt our intercourse and har-
mony with other nations and our duties
to them. All eades of admiralty. add

maritime jurisdiotion are made, byart: -

3, § 2, mattors for.the exclusive cognd=

zance of the federsl judmm;ry, a5 the .

seas are the joint prppmylnf aH na-

tions, the rights and privileges: therets -
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are regulated by the law of nations.
Story’s Commentaries on the Constitu-
tion, vol. iii. pp. 6258, h25, £36;
Tucker's Blackstone, vol. 1. Appendix,
288, 269; Bawle on the Constitution,
p.108; Eent’s Commentaries, vol. 4.
§ 17, passim; Bergeant on the Con-
stitution, ¢, 21; De Lovie ». Boit, 2
Gali. 470,

On the occasion of the war in 1793
between -Aunstria, Prussia, Sardinia,
Grext Britain, and the United Nether-
1znds on the one part, and France on
the other, the United States were called
apon to decide on their international
obligations. The necessity of immedi-
ate action was induced by the conduct
of the French government and their
minisier in the United Btates in fitting
out privateers in our ports, whose
prizes, whether made ox the high seas
or within onr territorial waters, were
bronght into our ports. There were
intrinsic difienlties in the maintenance
of an impartisl nentrality, arising from
the discordant if not incompatible
character of the obligations existing
on our part to France and England,
respectively. The treaty with Franee,
which commenced by stipulating ex-
emption from belligerent capture of
enemy's goods in neutral ships, was in
many Tespects at variance with the
rules which we had accepted from
England as governingthe consmetndi-
nary law of nations; while by the treaty
of 1792, whivh wes subsequent to the
Prosident’s proclamation of nentrality,
we gave to the English interpretation
of international obligations a conven-
tional sanction.

But there are many things which
may be done by 4 neuntral in war which
have the appearance of equality, but
in their operation may have s different
effast on the conflicting interests of the
beligerents. A nentral country may,
without breach of neatrality, permit
both belligerents to equip vessels in its
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ports. Even without any previous

stipnlation with either pariy, the ports
of a nentral may be closed or kept open
to the prizes of both. If is competent
for a nation to stipulate during a period
of peace to give in war privileges fo
one party exclusively: thus by the
treaty of 1778 with Franee it was de-
clared that it shonld be lawful for the
ships of war of either of the contract-
ing parties,-and privateers, to carry
whithersoever they please the ships
and goods taken from their enemies,
while no access shall be given to the
ships of war or privateers of their en-
emies, except when foroed in by stresa
of weather.

Congress had, at the time of the
proclamation, passed no law respecting
neunirality, and if the case was to be
met at all, it could enly be, in the re-
cess of Congress, hy executive action
through the courts or otherwise. The
guestion, which afterwards became one
of sueh grave import, as fo whether the
federal government in eriminal matters
had a2 common law jarisdiction, does
not appesr to have suggested itself to
the snthors of the preclamation. Ho
late ag 1823 the law officers of the orown
advised the British govermment that
parties who had violated the neutrality
of the eoimt-ry, by making loans toa -
‘belligerent, were, thongh there was no
express statnte on the subject, lizble
o criminal yroeeedings aceording to
the conrse of the common law. Hal-
leck’s International Law, by Baker,
vol. ii. pp. 196, 197, note ; I'hillimore,
vol. iii. p. 247 ; De Wiitz v. Hendricks,
9 Moors, G. P.*585.

The proclamations nsualtly issaed at
the beginning of A war were agaipat
breaking blocksde established by or
on behalf of either of the contendiug
parties, or carrying officers or suy
articles considered and deemed to be
contraband, according to the [usage of
nations, and declare that all persons
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80 offending would be liable to the sev-
eral penaliies imposed by statute or by
common law ; snd yet in the absence
of any statutory enaciments no crim-
inality ia ineurred, nor are the persons
who engage either in the viclation of a
blockade, or in a contraband trade, ex-
posed Lo any criminal preceedings on
the part of the belligerent, nor are they
liable to be treated even as prisoners
of war, Neutral subjects are respon-
sible to their own government, not to
that of the belligerent, for infractions
of neuntrality.

“The Btates-General, as well as
every other prince, may make what
laws they please with respect to their
subjects ; not so with respect to for-
eigners. Hence it is properly asked,
What is lawful for us by the law of
nationg to earry to the eremies of onr
friends ! or, what is the same thing,
‘What may our friends lawfully carry
to our enemies? Whatever is not law-

. tnl to be earrvied; if the friend take it,
he may lawfully confiscate, and by that
eonfiscntion alone the whole penalty of
the law .is satisfied.” - Bynkershoek,
Quaestiones jurig publici, lib. i: ¢, 2.
p. 181 ; Duponceau’s Translation, p.
75.

Nor i3 it deemed a erime on the part
of a nentral io iake a commigsion from
one of the belligerents. In the case of
the denuneiation as pirates hy the gov-
ernment of the United States, at the
commencement of the war of secession,
of all who engaged in Confederaie pri-
vateers, it was intimated in the debate
in the House of Lords (May 16, 1861),
that if an English subject thus en-
gaged was convicted and execnted for
piracy, it would afford a ground for ine
tornational reclamation, Parliament-
ary Debates.

(After the close of the war, the
Dnited States government declined to
progecnte Semmes, eaptain of the Ala-
bams, on the ground that it could not
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sanction the view that privateering
with a belligerent commission iz piracy.
See Letters of Mr. Bolies, Solic. of the
Navy, Atlantic Monthly, July and Au-
gust, 1872,  Supra, § 1864.]

But althongh the United States ex-

eroized the right of restoring property
captured under the ciremmstances be-
fore indicated, they have invariably
mainisined the extra-territoriality of
ships of war, whether public armed
vessels or privateers, having a commis-
sion from their sovereign, and in re-
atoring the prizes have always refuased
any damages or costs aa against the
caplors.

In the case of U, B. v. Paters, 3
Dallas Rep. 121, s prohibition was
granted against proceadings in the Dis-
triet Court against The Cassivs, an
armed corvette of the French Republic,
for an alleged illegal capture on the
high seas of a neutral merchant vesset
belonging to a citizen of Pennsylvania,

In the ease of The Exchange, the
principle that a vessel bearing the flag
and commission of a belligerent powar
was not within the local jurisdiction of

the neutral lzw, thongh claimed by’

citizens of the nentral conntry as having
been forcibly taken from them, as
prize, contrary to internationsl law,

waa fully opheld on appeal by the-

Supreme Court of the United Siatea,
Cranch's Rep, vol. vi. pp. 135, 147.

Schooner Exchange v. McFadden, and

othera, Lawrence’s Wheaton, 201,
725. '

The private armed vessel of a foreign
{riendly power may claim the same im-
munitiea and is as free from the juris-
diction of our courts as if ghe were a
nationalvessel. L'Invinoible, 1 Wheat.
238, 252. The principles of the proclas

mation were incorporated in a law of -

Congrees passed in 1794, which, sfter

being extended in 1797, was perpetn-.

ated by the Act of 24th April, 1800,
It was daring the continuance of
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this act that the trial of Smith and
Ogden was .held, for being comcorned

" in the expedition of Miranda against

the dowinions of the king of Spain, in
South America. The defence propoged.
to entablish that the expedition had
beer ingtituted with the concunrrence,
if not at the suggestion, of the govern-
ment of the United States, and for that

-purpose summonhed a8 witnesses the

secretary of siate, and other principal
members of the administration. Thess

offigers, .in a communication te the
.oourt, expressed their inability to at-

tend on gecount of publie duties, but

'proposed that their testimony shonld

be taken by commission, to which the
defendants refmaed to assent, but asked
for compuisory process, and that the
case might be deferred until their at-
tendance. The court decided that their
testimony would be immeterial, inas.
much as the previons Enowledge or ap-
probation of the President to the illegal

-gets of a citizen could afford him. no

justilication for the breach of a consti-
tutional law. . The Presdent’s duty is
faithfully to execents the laws, and he
has no soch dispensing power, But
although the charge of the judge was
strongly againgt the defendants, and
there was no qnestion as to the law,
the jury returned a verdict of met
guilty. Trial of 3mith and Ogden, p.
237. .
The difficulties with France, to which

we have adverted, were mot solved till .
.Bpanish Americs, which commenced

the abrogation of all treaties with her
and the guasi war of 1798, which was
terminated by the treaty of 1800. Nor
did that treaty, nor the exceptional in-
demnification provided by the conven-
tions of Louisiana, terminate our con-

troversies respecting the rights and .

dutios of neutrals.

. From the end of ihe last century to
the termination of our War of 1812
with England, there wore few occasions
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on which we could well be called on to
fulfit as neutraly international obliga-
tions. Rngland, mistress of the ocean,
the dominijpn of the European conti-
nent was secured to France, and it
would, from thelr orders in counocil
and imperial decrees, seem that they
deemed that they had a common in.
terest in exiingunishing nemtral rights,
The outrages of one belligerent consti-
tuted an acknowledged sanction for
the correspondent aets of the other,
Thus Mr. Canning, in & nete of 224
September, 1808 {to Mr, Pinkney, min-
ister in London, and the contempora-
neons language of the Duke of Bassano
to our minister in France was similar),
sald: “ 1 have mniformly maintained
the wnquestionable right of his Majesty
to resort to the fullesi measnres of re-
taliation, in conseqnence of the nunpa-
ralleled aggressions of the enemy, and

te retort upon that enemy the evils of

‘hig own injustice ; and have uniformly

contended that if the third parties suf-

fer from these meagures, the demand

of reparation muost be made to that
power which firat violates eatablished
usages of war and the rights of neatral
States.’" .

At this time the interchange of com-
modities required for the nse of the
Tespective belligerents was effveted
through a direct irade by licepses,
of which England granted, in 1509,
16,000. Lawrence’s Wheat. p. 835.

Tha revolutionary movements in

in 1810, afforded, after the termination
of our war with England in 1815,.0cca-
gion for encouragement to our citizens
to take part, especizlly in the fitting
out of privatears, which were com-
plained of by Spain.as violative of our
nentrality. An amended act of nem-
trality, giving preventive powers, was
passed 8d March, 1817, all the provi-
sions of which were incorporatqd inthe
857 v
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Act of 20th April, 1818, which repeals
the several acts of 1794, 1797, 1300,
snd 1817.

There is & change in the first section,
which extends the prohibition to eiti-
zens of the United Btater, within the
territory or jurisdiction of the same,
from accepting or exercising a commis-
ston to serve a foreign prince or State by
land or sea. :

The existing law, aceording to the
gummary of it as given by Chancellor
Kent {1 Kent's Commentaries, p. 128),

‘and adopted by Whedfon (Lawrence's
‘Wheaton, p. 729), declares it to be a
misdemeanor for any person within
the jorisdiction ¢f the United Btates
to augment the force of any armed
vegsel belonging to one foreign power
st war with another power with whom
they are at peace; or to hire or enlist
troops or seamen for foreign military
or navsl service, or to be eoneerned in
fitting ont any vessel to crnise or com-
it hoatilities in foreign service againat
a nation at peace with them; and the
vessel in the latter case 8 made sub-
jeot to forfeiture. The President is also
anthorized to employ foree to compel
any foreign vessel to depart, which by
‘the law of nations or treatieg ought not
to remain within the United Etates,
-and to employ generally the piblic
"force in enforeing the duties of neu-
trality  prescribed by law.’ Revised
Btatutes, §§ 1033 ef seq. '

It iz to be noted that it is equally
urlawfal to fit ont ship# againat an in-
surgent government 86 it is to fit them
out for the insurgent.

The complaints, notwithstanding the
passing of this act, against the United
States by Spain and Portugal, were

‘not antike those which were mada
by the United States against England
duaring onr late civil war. The courts
-looked to the political department of
the Btate to determine who wers enti-
tled to belligerent rights, and whether
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or ot a formal recognition of indepen-
dence had taken place; and they at-
tempted to apply the same principles
as were applied in General Washing-
ton’s administration to the easea of
captures made either within our terri-
torial jurisdietion or by vessels fitted
out in our ports. The same difficulty
of distingnishing, especiaily as to fi-
ting out vessels of war, betwben acts
done in furtherance of the military
aid to a beliigerent, and those which
came fairly within the scope of com-
mereial transaoctions, was constantly
occurring. Reference may he made to
the case known as The Bautiszima
Trinidad, which illustrates both the
validity of the sale of a vessel as a
commercial trangaction, even when
pent abroad to seek a market, and the
doty of restoring property taken by

‘that same weasel after her sale and

snbsequent angmentation of her arma-
ment in an Ameriean port. In that
case, Judge Story shows that the sale

of armed ships of war has never been

held to be contrary to'law in Amerios,
as it will appear that it never was in
England, till after her Nentrality Aet
of 1870. The case was that of & veasel
called The Independencia, which had
been equipped for war, was armed
with twelve guns, and had been sent

‘from the port of Baltimore svowedly

upon & voyage to the northweat coast,

‘but in reality t¢ Buenos Ayres, then

st war with Spain, with Inatructions
to the supercargo to sell her to the
Buenos Ayres government if he conld
obiain & certain price. ~ S8he was sold
tq that government, and, hevihg been
commissioned, was gent to ses and
made prizes. She afterwards put into
an American port, and Aaving there ve-

put to sen and eaptured & prive. The
validity of this prize wss questionad
in the suit oh two grounds: 1. That
the gale of the vessel to a foréign gov-
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ernment by American citizens, for the
purpose of being used in war against
2 belligerent with whom the United
Btates were at peaco, was a violation of
neutrality and illegal. 2. Because the
capture had been made after au eug-
mentation of the force of the vessel in
a port of the United Btates. The cap-
ture was held invalid on the latter
gronnd, Upon the first the judge de-
livered judgment as follows ;—

“The question a3 te the original
illegal armament and cutfit of the In-
depondencia may be dismissed in a
fow words. It is apparent that though
equipped a8 a vessel of war she was
sent to Buenos Ayres on a commercial
adventure, contraband, indeed, but in
no shape violating our laws or our
national neutrality. If eaptured by a
Bpanish ship of war daring the voyage,
sho would have been justly condemned
a3 good prize for heing engaged in a
traffic prohibited by the law of nations.
But there js nothing in our laws or in
the law of nations that forbids our
citizens from sending armed vessels as
well ag munitions of war to foreign

. ports for sale. It is a commercial ad-

venture which no nation is bound to
prohibit, and which only exposes the
person engaged in it to the penalty of
confiscation, Supposing, therefore, the
voyage to have beem for commercial
purposes, and the sale at Buenos Ayres
to have been a bond_fidesale (and there
is pothing in the aevidencs before us to
contradict it), there is mo pretence to
say that the original ontfit on the vay-
age was illegal, or that a captore made
after the sale wag for that canse alone
invalid.” Y7 Wheat. 283.

Besides the invalidity of the cap-
tures made by the Independenciz sub-
pequent to the inecrease of her arma-
ment, other cases of action under the
Aet of 1818 may be mnoticed : La Con-

" geption, § Wheat, 235; Amistad de
‘Rues, 5 lbid. 385; The Bello Cor-
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runes, 6 Ibid. 152 ; The Fanny, 9 Ibid.
658 ; and especially The Gran Para, 7
Ibid. 471. To meet the case of the
Can:da insurgenia in 1838 a special
act of Congress was passed. Statates
at Large, vol. v, p. 211

Ly the case of The Meteor, libelled
in 1866 at New York, Betts, Judge,
says: ‘* As to the preparing of vessels
within our jarisdiction for subsequent
hostile eperations, the test we have
applied is not the extent and character
of the preparations, bui the intent
with which the particular acts are
done. The.intentis all. Is the intent
one to prepare an article of contraband
merchandise 10 be seni to the market-
of g belligerent, sabject to the chances
of capture and of the market? On the
oiher hand, is it to it ont a vessel
which shail leave onr port to cruise
iinmediately or ultimately againet the
commerce of a friendly nation? The
latter we are bound to prevent, the
former the belligerent must prevent.”

The public bListory of the United
Statea containa several instances in
which the. President has felt himself
obliged to call by proctamation the
attention of the citizens to expeditions
menaced against foreign countries, and
to warn them of the comsequmence of
disobedience to the provisions of. the
neutrality aets.

During the Crimean War it was neces-
sary to apply the provisions of that act
to the case of enlistmenia made or at-
tempted to be made for the British
armies. Supre, § 1904.

In 1856, in conzequence of the com-
plicity, as understoed and maintained '
by the American gevernment, of the
British minister, Mr. Crampton, and
of the conguls at New Yerk, Philadel-
phia, and Cineinnali, with reference to
the arrangements for the enlistment of
persons resident in the United States
to serve in the British army in the
Crimea, in viclation of the nentrality
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law of the United States, as comstrued
by the American government, the Presi-
‘dent determined to send io Mr. Cramp-
ton his passport, aud to revoke the
exequatur of the three consals. An-
nual Register, 1856, p. 277 ; 34th Cong.
1st Bess. H. R. Ex. Doc. No. 107.
* The Franco-German war did not
{erminate without exposing the United
Stateg to gome embarrassment, on the
ground of the sale to Franee of mumni-
tions of war, which, whether or not the
property of the government at the time
of the exportation, had shortly before
been in the public arsenals. '
The termination of the civil wax left
- the United Stater in possessiom of &
vast quantity of materials of war, for
which they had noe use. The British
minister at Washington wrote: “A
gories of public sales of anrplus guns,
rifles, and other arms took place at New
York. Large quantities were bought
by French agents, were taken on. board
French ships direct from the arsenal
at Governor's lsland, and were paid
for through the French consul.” - Mr.
Thornton - to . Lord Granville, 1863,
Btato Papers, 1xxi. 202. :
- . At the segsion of the Reichsrath,
which followed the sale to France of
muanitions of war taken from Ameri-.
: gan arsenals, it was propoged in the
Commission of Foreign Affairs to sup-
press the appropiations for the mis-
pion to the United States. This was
- prevented by the intervention of Prinee
Bismarck, who, avowing that s cosus
belli existed, said, a8 it was unwarthy

-of gréat nations to ntter menaces with-.

out giving effect to them, Germany
had no aliernative but war or silence ;

snd as it was not consistent with his .

policy to go to war with Ameriea, he
- requested that nothing farther should
done in the matter. Albany Law
Journal, vol. xi. p. 28, note.
There were not wanting also com-
.plaints by Prussia of the violation of
660
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neutrality, in matters of coniraband,
against England, though not by the
direct action of her government; and,
a8 we shall see, the embarrassments
to whioh beth governments had ex-
posed themselves in this particular
contribated, not a little, to the indefi-
nite postponement of any efforia to
bring the zhree rules of the Alabama
treaty to the notice of other powers.
The Aet of 59 George 111, o. 69 (1419},
wad entitled, *“ An Act to prevent the
Enlisting or Engagement of hiz Majes-
ty’s Snbjects to serve in Foreign Ber-
vice, and the fitting out or equippirg
in his Majesty’s Dominions, Vessels
for Warlike Purposes, withont His
Majesty’s License.” This law was
paszed o carry out the obligations con-
tracted by the treaty of 1812 with Spain,
in reference to the revoluticnary move-
ments then goingonin Spanish Ameries.
it was after a very severe ptruggle,
&nd mainly by the great power of Mr.
Canning, earried through parliament.
Public feeling, however, was generally
averse to it, and a notion, that it as-
sisted the despotic powers of Enrope in
repressing the efforts of their subjeots
to obtain constitutional liberty, pre-
vailed. It iz & very remarkable fact.

thatno public prosecution of an offender
- against the provisions of the statnte

appears to have been formally con.
ducted by order of the government in
a court of justice until the period of
the recent American civil war; that is,
nearly fifty yoars after the passing of
the act. Phillimors Commentaries on
Internatiensl Law, vol. i. p. 466,

‘Mr. Baror Channell, in the case of
The Alexandrs, said; ¢ The foreign
Enlistment - Act, partigulerly -ithe

seventh seotion,. 18- very imperfectly - -
worded: There is no donbt that it.
wad in a grest measure, but with what

appeared to me very important vari-

ations, penned from an set of the

United Btates, passed in Congress,
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1792, and reénacted in 1818 This
vessel wag built at Liverpool, nomi-
nally for Frazer, Ttevholm and Com-

pany. She was, after being launched,

immediately taken to & public dock
for completion. According to the evi-
dence at the trial, she was apparently
built for war but not for commerce,
but might have been usod as a yacht.
At the triel, which took place before
the Chief Baron of the Court of Ex-
chequer, on an information by the
attorney-general, the jury found for
the defendants. The guestion was
left to the jury by the Chief Baron
as follows : ** Was there any intention
that in the port of Liverpool, or in
any other port, she should be either
equipped, furnished, fited out, or
armed with the intention of taking
part in any contest ! If you think the

object was to equip, farnish, fit out,-

or arm that vessel at Liverpool, then
that is a suficient matter. But if yon
think the object realty was to build a
ghip in obedience to an order and in
compliance with a contraet, leaving
to those whe bought it to make what
use they thought fit of it, then, it ap-
pears to me that the Foreign Enlist-
ment Act has not in any degree been
broken.” The Neutrality of Great
Britain during the American Civil
War, Montague Bernard, o. xiil. p.
365. The arguments on the motion to
discharge the ruls are in Atty.-Gex. v.
Sillem, 2 Hurl. & C. 431.

Contrary to the course of the United
States, in confiding the exwcution of
her nentrality acts, inclnding that of
1818, te the admiralty courts, the
English Act of 1819, gave jurisdiction
to the common law courts; and the
case of The Alexandra, which was
formally decided in favor of the defen-
dant, thengh the opinions of the
judges of the Court of Exchuquer were
divided on a technical question of
gonatruction, produced an irritation in
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the minds of the American people
which neither the decision, in a con-
trary senmse, of a Seotch court, mor
even the interference of the govern-
ment with the purchase of the Anglo-
Chiness squadron, supposed to be
intended for the Sonth, had apy effect
in allaying. :

Sp far back as January; 1867, a
commission was appointed consisting
of seme of the most eminent English
jurists, inclnding Phillimore, Twiss,
and Vernon Harcourt, all high au-
thorities on inlernstional law, and
to which Mr. Abbot (now Lord Tenter-
den) was attached in the eapacity
that he lield to the High Commission
st Washington. The result of their
1alors was embodied in the Act of 9th
of Augusgt, 1810, the passage of which
was hastened by the Franco-Prussian
war. This-act prohibits the buiiding,
or canging to be built, by any person
within her Majesty’s. dominiuns any
ship, with intent or knowledge of its
being empluyed' in the military or
naval service of any foreign Steie at
war with any friendly State ;. issuing
or delivering any commission for any
such ship; equipping any soch skip,
or dispateching or causing any such ghip
to be dispatched for such purpose. It
is deserving of notice that Mr. Vernon
Harcourt dissented to thai pertion of
the Report of the Commissioners that
applied to the prohibition of ship-
building, Jurisdiction in cases under
the act is given to the Court of Ad=
miralty, which is noi the least impor-
tant amendment of the law.

The most interesting question affect-
ing the obligations of neutrals and
belligerents, during the-war of seces-
sion, grew out of the reclamations of
the United States, in their charscter of
belligerents, agrinst England, who, it
was contended, had feiled to fulfil her
nentral obligations. The meri}a of the
eontroversy it is not intended here to
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digcuss. That the United States had
&t least a primd facie claim for indum-
nity ia implied from the terms of lst
Articls of the 'Frealy of Washington of
1871, expressing the rtegret of her
Majesty’s government, ** for the escape,
nuder whatever cirenmstances, of the
Alabams and other vessels from
British ports, and for the depredations
committed by those vessels,’’ and from
their referring what was ealled the
Alabama Claims to a tribunal of arbi-
tration. Distingmished as were the
members of the High Commission, ag
well a3 the Commissioners at Geneva
. to whom the adjudication of these
~claims was referred, the value of the
whole proceedings, as precedents in
the public law of nations, is greatly
impaired by the anomalous conrse pre-
scribed to the arbitrators. Instead of
taking the law of mations as their sole
guide, they were to be governed by
three rules, which the parties had
agreed upen as roles io be taken as
applicable to the ease, and by “auch
principles of international law not in-
consistent therewith, as the arbitratora
shall determine to be applicable to the
cage,”
The rules thus adopted were as fol-
lows :— '
“ A tentral government iz bound,
- First, to use due diligence {0 prevent
the fitting out, arming or equipping,
within its jurisdietion, of any vessel
which it has reasonable ground ta be-
lieve is intended to eruise or carry on
war against 3 power with which it is
ot peace; and aldc to owse like dili-
genee to prevent the departure fromita
jurisdiction of any vessel intended to
oruise o CAITY On war as above, such
vessel having been specially adapted,
in whole or in part, within such juris-
dietion, to warlike use.
¢ Becondly, not to permit or suffer
either belligersnt to miake use of its
ports or waters ag the base of naval
662
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operations against the other, or for the
purpost of the renewal or angmenia-
iion of military supplies or arms, or
the recruitment of men.

¢ Thirdly, 1o exercise due diligence
in ite own walers, and as to all per-
sons within its jorisdietion, to prevent
any violation of the foregeing obliga-
tions and duties.”

While prescribing these rnles the
British members of the High Commia-
gion cansed to be inserted in the
treaty, that ** Her Majesty’s govern-
ment cannol assent to the foregoing
Tules as a statement of principles of
international law, which wers in force
at the time when the claims mentioned
in art. 1 arose ; butthat her Majesty's
government in order to evinoe its de-
sire of strengthening the friendly rela-
tions between the two conntries and of
making satizfactory provigion for the
fatore, agrees that in deciding the
questions between the two conniries
arising out of those claims, the arbi-
trator shouldl assmme i{hat her
Majesty’s government had undertaken
to act upon the principles get forth in
these tules.”” * And the High Con-
tracting Parties agree to observe
theze roles as betweon themselves in
future, and to bring them to the
knowledge of other maritime powers,
and to invite them {o accede tothem."?

Before an award had been rendered,
an attempt was made to earry out the
provision of the treaty, which requires
the communication of the three rmlea
to cther powers, asking their sdoption
of them. It had been proposed to

.preeent them in identical notea. A
delay aroge from the apprehension that -

the stipulation of the sscond rule,
“ not to permit or suffer elther bellig-

erent to make nse of fie ports or waters -

a8 the base of naval operations against
the other, or for the pupose of the
repewal or augmentation of military
supplice, or arms, or the recruitment of

" CHAP. LI, ]

men,” might be interpreted contrary
to ihe ackmowledged practice of the
iwo coniracting parties, especially in
the Franco-German war, a8 & general
prohibition of the sale of munitions of
war by neutrals to belligerents. The
two parties were agreed that the rule
should not be presented to foreign
powers for their acceptance without an
explanation which would prevent such
a conclusion, and which would restrain
their operation to those acte which are
done for the service of a vessel cruising
or oarrying on war, of intending to
cruise or carry on war against another
belligerent, and that they should not
sxtend to cages where military supplies
or arms are exported for the use of a
belligerent power from bemiral ports
or waters in the ordinary course of
commerce. To formalize a new clause
in & manner acceptableo to England and
America had not been practicable be-
fore the interruption of the cerrespon-
dence in 1872.

It was not resumed till June, 1873,
after ihe difficulties of sgreement had
been increased by the exaggerated con-
struction given by the arbitrators to
the terms of the rules. * The due
diligence,” they say, “referred to in
the first and third of the said rules,
ought to be exercised by neutral gov-
ernments in exact proportion to the
risks to which either of the belligerents
may be exposed, from a failare to fulfil
the obligations of neutrality on their
part;” and that *the ciremmstances
ont of which the facta constitnting the
subject matter of the present contro-
versy aroge were of & matore to eall
for the exercise, on the part of her
PBritannic Majesty's government, of all
possible solicitade for the observance
of the righis and duties involved in
the proclamation of neutrality issued
by her Majesty on the 3lat May,
1861.7

A dispatch of Earl Granville, allud-

BREACH OF NEUTBALITY. i§ 1908.

ing to the proposition of Mr. Fish to
gubmit the thres rules to the maritime
powers, refers to the embarrassments
which resulted from the presentation
to the commission of the indirect olaims,
and to the diffienit position in which
the representatives of England and of
the United States would be placed if
they submitted to other Siates a series
of rulings as fo the meaning of which

.they entirely differed. Earl Granville

furthermore ingisted that, while the
English government is mot at all dis-
posed, as it appears especially from the
debates in parliament, to accept all the
decigions of the tribunal at Geneva,
the presentation of the three rules to
stthe great powers!’ would probably
ba considered as an acceptance of ita
interpretation of them, and inevitably
induce the rejection of the three rules by
all theso powers.

The President, in puranance of their
resolution of June 3, 1878, pubmitted
o the Senate, January 13, 1873, the
correspondence between the govern-
ments of the United States and Great
Britain in regard 1o inviting other
maritime powers to actede to the thres
rufes. ‘The last note, which was from
Mr. ¥ish to Sir Edward Thornton,
bearz date Beptember 18, 1876, The
correspondence clearly establishes that
there was no digposition on the pari of
ihe two powers, least so on the part of
Great Britain, to make the submiggion;
and from the subsequeni silence we
are toinfer that the threerules are to
be deemed limited in their operation
to the single matter of ‘the Alabama
Claims, and as withdrawn from any
proposed. reform of the law of nations.
It may be added that there was a con-
viction on tHe part ‘of both govern-
ments that they eould not receive the
assent of a single State.” Austria and,
Germany had early given instroctions
to that effect. Parliamentary Papers,
1874; Congressional Documents (Sen-
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ate), Bx. Dos. No. 26; 45th Cong. 3d
Bession, 1879.

There rules, however, after having
been greatly modified by Bluntschii
and other continental jurists, received,

" in 1875, the assent of a majority of the
members of the institule of interna-
tional law, present at the Hagune.
Montagne Bernard, Sir Travers Twiss,
and Profressor Lorimer, opposed their
adoption,—the last named declaring
that the three redes of Washington, as
well as the American and foreign en-
listment gcty passed under the influ-
ence of the same ideas, are bad in
theory and inapplicable in practice.

The English publicista—Bir Robert
Phillimore, in his Commentaries, vol.
jif., and Bir Sherston Baker, in’ his
able notes to Halleck’s International
Law, vol. ii. p. 189—would seem not
to differ from their countrymen who
are members of the imstitate. The
latter remarkz: ' The beiter opinion
seems o be that oppressive and im-
practicable obligations wonld be im-
poged en meutral nations, i the prin-
ciples aet forth ag the basiz of the
award and the intérpretation plasced
on the three rules were acoeded to in
fature cases.*

The condition of belligererey wonld
be infinitely preferable o that of nen-
trality as defined by the conference of

‘Geneva; and the ‘due diligence pre-
 geribed  would compel the United
Btates, whenever they were nentrals,
to maintain a naval police competent
to cops with any belligerent forces,
664

ORIMES.

[pooxk 11,

throughent the whole extent of our
coasts, both on the Atlaniie and Pa-
ciflc, :

By the repundiation of the three rulez
by their authors, we are remitted to
the laws of mpeutirality as understeod
before the attempt to define mneniral
obligations by munieipal or by conven-
tional law. Though it iz conceded that
munitionsof war may be sold in a nen-
tral couniry to be used against a nation
ai peace with it, and though a ship
fitted out for war may be sent across
the -ocean to sesk a purchaser, it is
contended that she cannot be gold at
bome io a belligerent. Thers can be’
noe other ground- on which to rest the
distinetion than that which was as.
sumed by President Washington’s ad.
ministration, and which connects itseif
with the well-recognized rule forbid-
ding, in all cases, & neuiral to permit
his territory to be used as the basis of
hostile operations whether by gea or by
land. It wis against the use of the
port, not against the sale of ships, that
the proclamation of 1793 was directed.
It wag from comfounding the right to'
build and szell a ship of war in a nens
tral port, with the equipmeni and dis-:
patoh from it of a hoatile expedition,
that all the difficulty has arisen.

The prior portiens of thig note are, ax
I have stated, by Mr. W. B. Lawrence,

I have discussed the question at larpe -

in my Commentaries on Amerioan Law
(1884}, &5 118 ef se., 244.  F. W, -
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ABANDONMENT, when a defence to attempt, 1865,
ABANDONMENT OF DEPENDENTS 1568 et seq. (see MisCORDUCT
1N QFFICE).
ABATEMENT OF NUISANCE, 97, 1428, 1498 b
ABDUCTION AND KIDNAPPING. e
Indietment must conform to statutory conditions, 586
woman in such case may be a witness, 587,
indictment mugt be in county of offence, 588.
original actors are sll principals, 589.
kidnapping and **inveiglement’” specifically mdlctable, 580,
ignorance no defence to indictrnent for, .88.
when with consent of glrl abducted, 1756, 1765.
ABERRATION, homicide through, 317-18, 520. '
ABETTOR, constituents of, 219.
ABORTION.
Producing an sbortion is an offence at common la.w, 592. .
woman a witness for the prosecation, 593.
consexit no defence, 594,
otherwise as 1o necessity, 595.
non-pregnancy no defeiice to fndictment for attermpt, 596.
nor non-potency of ageney, 182, 1831.
indictment must be special, 599,
evidenee inferential, 598.
all concerned indictable, 599.
homicide incidental to, 316, 828, 890, 430.
conspiracy to commit, 1364. -
ABSENCE, proof of, in bigamy, 1691,
ABUSING FEMALE CHILDREN (see RAPE, SEDUCTION).
¢« ACCELERATING DEATH?” is homicide, 155 a.
ACCESSARIES, law of as to attempts, 198, 223,
venue in case of, 287.
ACCESSARYSHIP.
Statutory Changes.
- Common law recently modlﬁed by Btatutes 205.
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IRDEX.

ACCESBARYSHIP—(continued). .
Principals.
Principal In first degree is actnal perpetrator, 206.
presence is not necessary when causal connection is immediate; e 4., when
agent is irresponsible, 207.
. aceessary before the fact cannot be convieted as prineipal, 208,
non-restdent party muy be linble for agent’s acts, 209.
wife not ordinarily co-principal with husband, 210.
principals in the second degree are those present uiding and abettmg, 211
mere presence does not involve complicity, 211 g.
cupacity to execute not always essential, 211 &.
confederacy must be real, 211 ¢.
and not mere sympathy, 211 4.
if principal is irresponsible, indietment should not be for aiding and abet-
ting, 212,
confederacy with constructive presence may constitute prmupal, 213.
but act must result from econfederacy, 214,
in duels all are principals, 215.
persons abetting suicide are prineipals in murder, 2186,
persona executing parts of erime separately are principals, 217.
persons outside keeping waich arc principals, 218.
an abettor must’be near enongh to give assistance, 219.
perzona confederating for wrongful purpose are chargeable with incidental
felony, 220.
distinction between two degrees only essential when punishment varies, 221.
. eonviction of prineipal in the first degree not a condition precedent to trial,
" of prineipal in gecond degree, 222, -
in misdemeanors all are principals, 223.
und so as to treason at common law, 224,
Accessaries before the Fact,
Commanding and counselling constitute aecessaryship before the fact, 225.
several instigators may be combined, 225 a.
must be cansal connoction, 226.
gilent acquiescence i not counselling, 227.
countermanded advice does not implicate, 228.
aceessary not liable for collateral crime, 229,
relative guilt of aceessary and principal, 280..
sssistance must be rendered knowingly and really, asl,
deteciives not accessaries, 231 a.
may be accessary before the fact to manslanghter, 232,
accessary before the fact need not be originator, 233.
quantity of aid immaterial, 234.
eonditions of time immaterial, 285.
grade of guilt not necessarily the same,. 2386,
eonviction of principal no longer a prerequisite, 287,
indichinent must particularize offence, 288,
808 '
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INDEE.

ACCESSARY SHIP—{eontinued).
verdict must specify grade, 239
jurisdiction of, 287.
atterapts, 240. _
HAeecessaries qfter the Fact.
An accessary after the fact 18 one who subsequently assists or comforta the
felon, 241. ) :
knowledge of principal’s guilt is essential, 242. :
wife is not lisble as accessary 243.
eonviction of principal primé facie evidence of guilt, 244,
" indictment must be specifie, 245, -
Principal's Liability for Agent.
“Where the agent acts directly under principal’s commands, principal La-
ble, 246.
s0 when agent is in line of pnnmpal’s business, 247,
non-resident principal intra-territorially liable, 248.
Migprision.
Misprision of felony is concealment of felony, 249.
ACCIDENT, how far a defence, 169. -
ACCOMPLICE (zee Accussary, Drcoy). : _
ACQUIESCENCE does not constitute counselling (se6 VOLENTI NON FIT
INaURIA), 227. -
when a defence in rape, 558—60 577.
when defence to an attempt, 189.
ACT, GUILTY, causation of (see Cavsar CowNECTION).
responsibility for {see INsANITY).
ADMIBRALTY JURISDICTION, limits of, 269-72.

- ADMISSIONS, weight of in proviag marmiage, 1700,

ADULTERATIONS when indietable at eommon law, 1120.
ignorance of, no defence, 88.
ADULTERER, gnilty of larceny in stealing hnsband’s goods, 917.
homicide of, 459. o
ADULTERESS, guilty of larceny in stealing husband’s goods, 917.
ADULTERY.
Definition,
Ecclesiastical law in this respect pnrt of common law, 1717,
by Roman law adultéry is illicit intercourse with married woman, 1718.
by ecclegiastical law it is & sexual violation of the marriage relation, 1719.
in the United States definition varies with local atatutes, 1720,
when statute makes ¢ adultery ** ajone indictable, it includes both sexes,
1721.
Yiving in adultery implies continuons living, 1721 a.
Defences.
Divoree is a defence, 1722,
but net desertion, 1728
nor want of consent in participant, 1724.
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ADULTERY—(continued).
. nor local or foreign custom, 1725.
nor ‘‘honest belief** or ignorance, 1726. .
nor illugory marriage of defendant, 1727.
Indiciment,
Allegation of marriage is essential, 1728,
¢ commit sdnltery ** i3 a sufficient description, 1729.
' defendanta may be joined, 1730.
" sefenter unnecessary, 1781,
Evidence. '
Marrisge must be proved as in bigamy, 1732.
adultery to be inferentially proved, 1733.
confessions admissible, 1734.
paramour as a witness for defenee, 1735.
husband and wife not witnesses at common law against eaeh uther, 1736.
Verdict.
May be conviction of minor oﬁ'ence, 1787.
one defendant only ean be convicted, 1737 a.
Attempts, Solictiations.
Attempt to commit offence indictable, 1738. -
when solicitations indictable, 179.
ADVICE, when counselling, 228,
AFFIDAVITS, false, when perjury, 1269.
" forgery of, 682.
AFFRAY, when indictable, 1561.
“AFORETHOUGHT,”* meaning of, 303. -
(“AGAINST THE WILL,” meaning of (see Rarg, Ronnmw)
AGENT (sce PRINCIPAL).
‘When imputing guilt to prmclpal, 247.
larceny by, 960.
. embezzlemeant by, 1049, 1054.
mesning of term, 1053 a.
AGENTS. ' ]
Bailees, and others appropriating Goods received bond fide.
Statute covers cases of trustees or agents fraudalently appropristing goods
veceived bond jide for principal, 1049. )
if case is larceny at common law, presecution fails, 1050, -
officer may be a nomen generalisstmum, 1051, '
trustee may include treasurer of bank, 1052,
- fraud to be inferred from circumstances, 1053.
agents, 1053 a. : )
copartners and members of common society not agents, 1054,
¢ hailee’” to be used in reatricted sense, 1055.
person not capable of contracting may. be bailee, 1056,
goods need not have been received from prosetntor, 1057,
conversion must be inconsistent with builment, 1058.
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AGEKRTS—(continued).
some act of conversion must be in jurisdiction, 1059,
indictment must conform to statute, 1060.
special conditions of particular statutes must be satisfied, 1061.
at common law, indictment for la.rceny is not enough, 1062,
evidence inferential, 1062 a.
AGENTS’ CRIMES, when impntable to pnnclpal 278-9, 280.
when personally responsible, 94 g, .
AGGRAVATED ASSAULTS, enumcration of, 640 a ef seq.
ALABAMA, distinctive views a3 to statutory homicide, 377, nete.
ALABAMA CASE, effects of arbitration as to, 1901-5. '
ALCQHOL, homicide through negligent sdministering of, 347.
ALIENABLE RIGHTS, when to be waived, 148,
ALIENS, when indictable for treason, 1806.
when indictable in country of arrest, 281..
ALIENS ABROAD, how far responsible to us, 284.
ALLEGIANCE, meaniog of, 1797.
local, when ground of prosecution, 282,
ALLUREMENTS, not attempis, 179.
ALMS-HOUSE KEEPER, may eorrect inmate, 635,
ALTERATIONS OF DOCUMENT, may be forgery, 676.
ALTERNATIVE MALICE, 111.
AMBASSADORS, privileges of; 282, 1899.
AMENTIA, effect of, 34. . '
AMERICAN VESSELS, jurisdiction over, 270 et seq. -
ANIMAL, malicious mischicf to, 1067, 1672, 1082 d.
ANIMALS, when the subject of larceny, 869,
dangerous, homicide through, 357.
ANIMUS FURANDI (see LARCENY). |
ANODYNES, effect of, as a defence, 66.
ANSWERS IN CHANCUERY, how proved, 1309.
APARTMENT, burglary in (see BursLARY).
APOTHECARY, responsible for negligent homicide, $66-8.
APPARENT ATTACK, when & defence, 493, 606.
APPARENT MEANS, when indictable, 183,
APPRENTICE, may be corrested by master, 634.
misconduet to, 1563 ef seq.
ARDENT SPIRITS (see INTox10ATING LIQUOES).
ATMS, DANGEROUS, when wearing indictable, 1558, 1557,
ARMY, laws governing, 294.
ARREST, homicide during, 402, 414, 429.
ARREST, ILLEGAL, may be reuisted, 648.
ARSON.
HBurning, what conatitutes, 828.
Intent, must be malicious, 829. -
to be inferred from facts, 831. -
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INDEX, BX.

ASSAULT—(eontinued).
8o of master a5 to servant, and 80 as to oflicer of justice, 634.
ahms and poor-house keepers may restrain inmate, §35.
assent a defence, 636.

Indictment and Verdicl.

Enough to aver assault on designated party, 637.
all concerned are principals, 638.
when double blow is given both parties struck may be joined, 639.
battery may be discharged as surplusage, 640.

ARBON—(eontinued).
Property burned, 833.
inclades house and contignous warehouse, 838,

barn, 834.
but not deserted or unfinished dwelling, 835.

Ownership, 836.

Indietment, 839.

Burﬂmg, with intent to defrand insurers, 843, 1894,

Attemp!s, 844, - i o g gL
o Intent.
ARTISTIC CRITICISM, when indictable, 1640. 5 _ A"é‘l':;f;izfﬁ f ::.;r::;ss 100
- 3 2 1 -
iggﬂg{% TION (s¢e Larcuny), 928, 950. . L intent to kill essential to indictments for assanlts with intent to murder, 641.
An assault is an apparent violent attempt to do hurt lo another, 603. de:oinldant may be convicted of minor offence, but not in cases of merger,
there must be some movement towards physical violence, 604, there r:;.lst. be apparent ability t0 consummate atterapt, 642
frustration no defence, 605. . ' T
apparent ability o hurt sufficient, 506 .- touching not necessary to offence, 643.

in indictment particularity of specification is not required, 644,
right of self-defence same as in homicide, 645.
indictment must conform to statute, 645 a.
offence a misdemeanor and divisible, 645 &.
all parties indictable, 645 ¢.
Assaults with Dangerous Weapons.
Made indictable by statafe, 645 d.
Assaults en Officers when in Execution of "Duty.
Tllegal official action may be forcibly resisted, §46.
oppressed party in such case not confined to a resort to law, 647.
all concerned are principels, 616. .to justify arrest process rm_mt be legal, arEd rmust be notified, 648.
any tactual ap plication of fon:e e a battery, 617, _ ) 3gm.)rance a defence to indictment for 'I'esmtar_lee, 649,
Defence. : : indictment need not set forth process in detail, §50,
i‘ municipal and police officers under same sanctions, 651,
and so of officers charged with process, §52.
officers are entitled to call in aid, 652 a.
Agsault in other Relations.
when a defence to homicide, 456, 472.
conspiracy to commit, 1354.
with intent to ravish, 576.
on foreign ministers, 1899.
on crew, 1871 el seq. :
ASSEMBLY, unlawful, when indictable, 1535. .
ASSENT, a defence to assault, 636.
when a defence in other cages, 141 el seq. (ﬁec CoxngExT),

- ASSIGNEE, larceny by (see Larceny), 971,
ASSIGNMENTS, frandulent, 1240.
ASSISTANCE, effect of, in committing erime, 211.

responsibility for (see Acomssary}, 231,

condlitional threat of force may be an assault, 607,

assault on a mass of people is assanlt on the individuals, 608,

intent not necessary, 608 4.

asgault may be inferred from facts, 609,

administering poison may be #n assault, 610,

violence provocative of a breach of the peace may be an assault, §11.
and se of injurigus physical attempts on persons iguorant of act, 612,
wrongful abuses of anthority may be assanlts, 613.

apparent effect must be injuriows, 614,

no defence that act was secret, 615.

T e 1 e

Pendency of civil pmsecutlon no defence, 618.

nor are words of provocation, 619,

otherwise as to misadventure and casus, §20.

attacks on property may be foreibly repelled, §21.
intruders may be expelled from depot or other grounds, 622,
passenger disobeying rulez may be cxpelled from car, §23.
persons refusing to leave may be expelled from house, 624
inn-keeper hag this right as to visitors, 625.

and 50 has person controlling cemetery, 626,

agent may eject trespassers, 627.

prior assault a defence, 628.

defence of relative is in like mauner justifiable, 629. _
exercige of legal right is no sufficient provocation, 630.
peace and other officers may use foree, 630 a. :
parents have right. of proper correction, 631.

and so have school-masters, 652, :

husband at common law may coerce wife, 633.
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. ATHLETIC SPORTS. '
Prize-fighters lable for manslanghter in cases of non-malicions killing, 371.
and so of participants in unlawful sports, $72.
but not 20 in Jawful athletic sports, 373.
in practical jokes responsibility attaches, 378 a.

ATTEMPTS,

Offence Generally.
' An attempt is an unfinished crime indietable at common law, 1 73.
* mere words do not constitute an attempt, 174.
not an offence to attempt to commit a non-indictable offtnce ; attempts to
commit suicide when indictable, 175.
‘attempt at negligence not indictable ; intent is necessary to offence, 176.
and so of attempts at police offences, 177.
attempt must have causal relatior with act, 178.
solicitations not indictuble, 179.
mere prepurations not indictable as attempts, 180,
the attempt must have gone so far that the erime would have been com-
pleted but for extraneous intervention, 181.-
means must be apparently suitable, 182,
- if means are apparently and sbsolutely unfit, there ean be no attempt,
183.
rust be apparent physical capacity, 184,
need not be capability of success, 1835.
must be probable object within reach, 186.
abandoned attempts niot indictable, 187,
where at.t.empt i8 resisted, it may be mdependcntly tried, though consum-
mation js yielded to, 188.
acquiescence through fraud or incapacity no bar, 189.
Indictment.
In indictmenta for attempts the laxity permltted in assaults will not be
maintained, 199.
nor do statutory rulings affect question at common lnw, 191,
indictment must aver circumstanees of attempt, 192
cumiulation of facts not duplicity, 193,
Juresdiction.
Attempta cognizable in place of consummahon, 195.
Evidence.
Intent to be inferred from faets, 196. _
adaptation makes a primd facie case, 197.
Principals and Accessaries.
All confederates are principals, 198.
Verdict.

At common law no conviction of attempt on indictment for consummated . -

erime, 159,
Punishment.
Punishment should be less than that of conmmmated erime, 200.
814
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ATTEMPTS AT ARSON, 844.
ATTEMPTS AT BURGLARY (see BURGLARY).
ATTEMPTS AT CIIEATS BY FALSE PRETENCES.
In false pretences by statute, conviction may be bad of attempt under
indictment for complete offence, 1228
conviction may be had irrespective of prosecutor’s prudence, 1230.
may be attempt when only eredit is obtained, 1281.
quéstien of attempt is for jury, 1232,
general character of instrument must be designated, 1233.
means of attempt must be averred, 1234, -
ATTEMPTS AT FELONY, how far qualifying statutory homicide, 887.-
ATTEMPTS AT MURDER, sce 178 el seq., 641 ef seq. (see ATTEMPTS,
ABBAULTS). .
ATTEMFPTS AT PERJURY, 1328.
ATTEMPTS TO SUBORN. Dissuading Witness from appearing.
Attempts at subornation are indictable, 1352,
and so of dissuading, witness from attending, 1333,
ATTORNEY, indictable for embezzlement, 1049.
AUCTION, public conspiracy to affect, 1370.
AUTREFOQIS ACQUIT, in case of liquor-selling, 1508.

“BAILEE.”
Meaning of term, 10557
larceny by (see LARCENY), 963. .
BAILELES, embezzlement by (ste EmnrzzLEuEn'r)
BAILMENT, effect of, in larceny, 965,
BAKER'S TALLY, may be forged, 681.
BANRE, charter of, how to be proved, 716.
how to be pleaded, 741.
BANK NOTES, false, when public cheats, 1128,
when the subjects of forgery, 682, 698,
BANEKRUPT, perjury by (see PERIURTY).
BANKRUPT ACTS, conspiracy to defraud indictable, 1851,
BANXRUPTCY, fraudulent, 1259.
BARBAROUS COUNTRIES, consular jurisdiction in, 278,
BARN, may be subject of arson, 834.
meaning of term, 797 a. .
BARE CHARGE, nature of in larceny, 956-958.
BARRATOR, COMMON, when indictable, 1444.
BASTARD CHILD, concealing death of, §00.
BASTARDY (sece FORNICATION).
BATTERY (see AssaULT).
BATTLE, homicide in, responsibility for, 310.
BAWDY-HOUSES (see DisorpexLy HovUszs), 1449,
BEASTS, larceny of (see LARCENY).
malicious mischief to, 1067, 1082 4. .
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BEER, when an intoxicating drink, 1505
BEES, when subjects of larceny, 869, 871,
BEGGING LETTERS, may be a false pretence, 1158.
BELIEF, HONEST, when a defence to homicide, 491.
when a defence in other cases, 84-88 -
BELLIGERENT INSURGENTS, not indictable for treason, 1799.
BELLIGERENTS, atsea, not pirates, 1866.
| how far subjects of penal discipline, 283,
when excnsable by orders, 95, 283, 310:
BELLIGERENT SEIZURE, not larceny, 890.
BESTIALITY (see SopoMY).
BETTING, when indictable, 1467 a, 1848 b.
BETTING, ignorance no defence to indictment for, 88.
conspiracy, to cheat by, 1378,
BEYOND SEAS, meaning of, 1691.
BIGAMY AND POLYGAMY.
Effect of Place of First Marriage.
Ordinarily marriage valid by lex loci contractus is valid everywhere, 1688.
but not so as o0 cenverse, 1684.
'Eﬁ'ect of Time gnd Place ¢f Second Marriage.
Offence indictable i place of offence, 1685.
Third Marriage during Second Bigamous Marriage.
Third marriage after second vmd marriage may not be bigamy, 1686,
Accessaries. _
If a misdemeanor, all concemed are pnnclpals. 1687.
hence person marrying bigamous pergon is principal, 1888
When Second Marriage was Void or Voidable.
No defence that bigamons marriage was mdependently voidable, 1689.
Where First Marriage was Voidable,
No defenee that first marriage was voidable, 1690.
Parties Beyond Seas or Absent. . T
- Exception of beyond seas does not apply to cases where oﬁ'endar knows
of continuons lifa of absentee, 1691,
exocptmn as to other absence only applies 0o cases where there is no
_ knowledge of such life, 1692.
- exception dees not apply to party deserhng, 1893
Consummation not necessary, 1694.
Intermediate Divoree.
Valid divorce from first mamage ian de.fence, 1695,
honest belief in a divorce no defence, 1695 a.
Evidence.
Proof of Marriage.
In bigamy prior marriage has to be proved beyond reasénable dorubt 1996.
congensnal warriage valid, 1697,
Iex fori determines as to requisites, 1698.
internationally marrisge may be proved by paro], 1699,
816
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BIGAMY AND POLYGAMY—(cmtEnued) :
where prior consensual marrisge is set up, it shonld not’ be rested on a
mere confession, 1700. .
of foreign ma.rrmgm registry is best evidence, 1701,
prior invalid marriages may be ratified, 1702,
Proof of Deatk or Divorce of First Husband or Wife, 1708.
Death, if occurring within seven years, must be mbstantlvely proved,
1704,
divorce to be proved by record, 1704 a.- oo
honest belief in death within that time no defence, 1705. .
presumption of continuanee of life dependa on tircumstances, 1708, _
after seven years, burden is on prosecution to prove knowledge by defen-
dant, 1708.
Witnesses.
‘When first marriage is proved, second wife is'a witness, 1709.
other witnessea admissible to prove mamage, 1710,
Indictment. v
Second marrmge mugt appear to be un]awfnl, 1711,
variances as to second marriage are fatal, 1712
. excephons in statute need not be negatived, 1713.
first marriage must be averred, 1714.
Religious Privilege no Defifnce. :
No defence that polyzamy was a religious prmlege, 1715,
BILL OF PARTICULARS, whefi granted, 1048, 1528, -~ -
BILLIARD ROOMS, when nuisances, 1463, 1465 a.
when paming, 1463.
BILLS GF EXCHANGE, subjects of - fargery, 682.
subjects of false pretences, 1195.
when subjects of larceny, 876-7.
BIRTH, in infanticide, a questlon of fact, 4486.
BLACKMAILING, 1664 :
BLASPHEMOUS LIBELS, 1605.
BLASPHEMY, when indictable, 1481-2, 1443, 1605.
BLOWS, when a defence to homicide, 457.
BOATS, offences in, venue, 290..
i BODY SNATCHING, 1432 4.
BOND, subject of forgery, 682.
of larceny, 876.

- BORROWING is not larceny, 886. - _
- BOWLING ALLEYS, when nnisances, 1462-5.

BOXING MATCHES, death through 872-8.
. indictability of, 1465 4.
BOY, capacity of, to commit rape, 551.
«BRAG,” not a false pretence, 1155, 1198.
BRAWLERS, COMMON, when mdletable, 14438 R
VOL. IL.—52 B17
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BREACHES OF THE PEACE, conspiracies to commit, 1353,
when indictable, 1535.
BREACH OF PRIBON.
" Prison breach is a forcible departure from castody, 1672.
offence extends to escape from civil process, 1673.
enough if’ process be regular, 1674,
| eostody of any kind is enough, 1675.
¢ sttempt is indictable, 1676.
law of principal and accessary applies, 1677,
voluntary escape is indictable, 1678.
necessity a defence, 1679.
BREAKING IN BURGLARY (gsec BURGLARY).
BRIBERY: _
Bribery, or attempt at bribery,‘is a misdemeanor at common law, 1857.
corroboration required to convict (see Coanurnom, ELkcTioNs, Mis-
coNpyeT IN OFFICE), 1858.
BRICK-MAKING, when & nnisance, 1412,
BROTHER, neglect by, 1568
agsistance by, in self-defence, 479.
BUGGERY (sec SopoMy).
BUILDING, when & nuisance, 1412.
BULK, breaking of, when larceny, 867.
BURDEN OF PROOF in msamty, 60.
BURGLARY.
. Breakirg.
- Definition, 758.
breaking must bé actual or.constructive, 759.
“breaking an ontside disconnected gate is not burglary, 760.
and so of detached outer covering to window, 761.
breaking an inside room is burglary, 762. )
and so though defendant is guest at the inn, 763,
breaking chest or trunk is not burglary, 764.
entrance by trick may be a breaking, 765.
and so of entrance by conspiracy with servant, 766.
locks or nails not a necessary protection, 767..
entrance by chimney is breaking, 768. .
but not entering through aperture in wall, or open door, 769.
nor entering by assent, 770. .
breaking out of house is vot burglary at eommon law, 771.
owner’a opening produced by fright is no defence, 772.
Entry. .
Need not be simultaneous with breaking, 773.
but without eniry breaking is not enomgh, 774.
entrance of hand sofficient, 775.
and so of discharging pun, 776.
and so of entrance by chimney, 777.
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BURGLARY—(continsued).
but not so of boring hole, 778.
nor of taking money without entry, 779.
some entrance must be eﬁ'ected 780.
Dwelling-house.
Dwelling.-house is a house in which oecuplers usaally mmde, 781
church edifice, 782.
it is burglary to break into an out-bmldmg which is appurtenant to dwell-
" ing-house, 783.
house not yet cccupied not the snbject of burglary, 784,
nor building casually used, 785.
otherwise as to building occnpied by exeeutors, 786,
“ chambers”” and ¢ lodgmg-moms " may constitute a dwelling, 787.
and so of apartments in tenement honses, 788:
and so of permanent tents and log cabing, 789.
occupation by servant may be occupation of master, 79¢.
not necesgary that some one should beat the time in the honse, 791,
Definition of Statutory Terms.
“ Shop™ is a place for the sale of goods, 792.
““warehouse” is a place for business storage, 794.
“‘gtorehonse’” is a place for family as well as business storage, 794.
% store” is a place for keeping and sale of goods, 795.
¢ counting-house’’ is a building where accounts ave kept, 794.
¢ out-houses' are buildings in promma.te relatlon to bmldmg n chief, 787.
Ownership.
Occupier is to be generally regarded as owner, 798.
and go of servant who occupies at a yearly rent, 799.°
house occupied by married woman to be laid as hushand’s, 800.
public building may be deseribed 28 property of occupant, 801,
trangicht guests’ chambers are to be laid as the landlord's dwellmg 3 other—
wise with permanent grests, 802,
permanent apartments are dwellings of occupants, 803.
possession i3 suflicient if as against borglars, 804,
owner may be indieted for bm-glnry in his lodger's apartments, 805.
Teme.
Breaking must be in mght-tlme, 806,
night 13 from twilight to twilight, 807.
time is to be inferred from facts, 808.
time aa defined by statate, 809.
In_temian. :
Feloniouns intention must be averred and proved, 810.
is to be inferred from facts, 811. '
but need not have been executed, 812.

possession of stolen goods sustmns inference of burglary, 8183
Indictment,

Proper technical terms should be used, 514.
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BURGLARY—(eontinued).
house must be averred to be dwelling-house, 815.
. ownership must be correctly stated, 816.
offence must be averred to have been in the night, 817.
intent to commit felony must be averred, 818,

deferidant may be convicted of burglary and. acquitted of larceny, or the

i ' comverse, §19.
i goods intended to be stolen need not be apecified, 820,
counts varying facts may be introduced, 821.
Attempts. i
Attempts at burglary are indietable at common law, 822.
BURIAL, neglect of indictable, 1432 a.
conspiracy to prevent, 1365.
violation of rights of, 1432 a.
BURNING (see AnsoN).
BUSINESS, OFFENSIVE, when indictable, 1438,

CANDIDATES, criticism-on, when libellous, 1637.
CANON LAW, rule as to marrisge, 1697,
CAPITAL PUNISHMENT, homicide by, 508
CAPTAIN OF VESSEL.
Confining, 1881.
power of corporal punishment, 1871, 1872.
forcing seamen on shore by, 1886, s
indictable for negligent honficide, 387, 852 374,
CARELESS DRIVING, homicide by, 853, 354, 355.
CARELESSNESS (ss¢ Nioragerce), 169.
CARNAL KNOWLEDGE (see B.APE), 550 et seg.
of children, 578.
CARRIAGES, offences i, venue, 290.
CARRIER, may be convicted of embezzlement, 1058.
embezzlement by, 1827,
CARRIERS (see EMBEZZIEMENT, LARCENY). '
CASHIER (sec EMBEZZLEMENT), 1051,
of national bank, jurisdicticn over, 266.
CASTRATION, a mayhem, 581-583.
CABUS, how far a defence, 169.
how affecting causation, 169,
CATTLE, malicious injury to, 1067, 1072, 1082 d.
when subjects of larceny (see L\ARGI.NY), 87t. -
larceny of, when astray, 863. '

CAUSAL CONNECTION BETWEEN OFFENDEB. AND O‘FFENGE.'

The will causes whatever effect it tobperstes in prodnmhg, 152
a cause is that which turns the balance, 153.

other conditions codperating do not affect the responmblhty-bf oﬁd'ﬂm'- s

operates with these conditions, 154.
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CAUSAL CONNECTION, Erc.—(continued).

otherwise when subsequent conditions occur to vary result, 155.
- acrelerating death of dying, homicide, 155 a.

omission to perform legal duty indictable, and so of a party eXPOBl.llg help-
less persons, 156.

when death 18 negligently induced by a- physwum s misconduct, assailant

_ i not respensible, 157.

medical man may be in such cases respon,slble, 158.

no defepee that death was caused by disease induced by wound, 159.

interposition of responzible will breaks causal connection, 160.

causation not broken by irvesponsible intermediate agent, 161.

concutrent negligence of another no defence, 162.

injured party’s contributory negligence may break causal eonneetion, 163,

contributory negligence no defence when the result of fright caused by
defendant’s misconduct, 164.

prior negligence of party injured no defence if defendant by proper caution
could have avoided mjury, 165.

pergons leaving dangerous agencies where they are likely to be uncon-
sciously meddled with responsible for the consequences, 166.

cansation not necessarily physical, 167. .

to negligent causation not necessary that damage s]muld have heen fore-
geen, 168. - -

respoumbxhty ceases when casus ivtervenes,.169.

in homicide death must be imputable te defendant 509 a.

CEMETERY, may be protected from intruders, 626.°
CHALLENGE TO FIGHT DUEL. :

Sending challenye is a misdemeanor at common law, 1768,
by statate specific penalities are inflicted, 1769, .
the combat must be premeditated, 1770,
deadly weapons must be intended, 1771,
challenge must be for satisfaction of honer, 1772.
persons provoking challenge are indictable at common law, 1778,
no defence that duel was to be fought extra-territorially, 1774
all concerned are principals, 1774 a..
Indictment.
Challenge need not be specially pleaded, 1775.
statate must be followed, 1776.
Evidence.
Challenge may be inferred from facts, 1777.
admissions of seconds are evidence, 1778,

CHAMBERS, burglary in (see BURGLARY]), 787.
CHAMPERTY, 4s a common law offence, 1853. . - -
« CHANCE,” esgential to gaming, 1465 a.
CHANCE-MEDLEY, 306.

CHANCERY, answers in, how proved, 1509,
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CHARACTER FOR TRUTHFULNE SS admlmlble for defence in per-
jury, 1327,
CHABACTER OF DECEASED, whon an element in homicide, 488 et seq.
CHARITY, omissions of, Teselting fatally, hew far imputable, 329, 330, 1563
et seq.
omissions of, penerally not indictable, 132,
CHARTER, when defence to indictment for obstructing highway, 1484.
no defence to noisance, 1424,
CHARTER OF BANK, how to be proved, 716.
how to be pleaded, 741.
CHABTISEMENT, undue, homicide ﬂn-ough 374.
CHASTITY, essential to indictment for seduction, 1757,
defence of (see Homicipe, Rarr).
CHASTITY OF ANQOTHER, homicide in defence Of, 459, 460.
CHATTELS (see LAROENY).
CHEAT, conspiracy to commit, 1347.
CHEATS.
Cheats at Common Law.
Cheata affecting public justice are mdlctable, 1117, :
and so of cheats by false tokens and deﬂces calcu]a.ted to aﬂ'ec‘t. public,
1118.
but not by short weight without false token, 1119.
adalterationy must be Intent, directed to pitblic in general, 1120,
¢heats by public fulse news may be 1ndlctable, 1121,
and so of false dice, 1192,
and so of false notes ealeulated to affect public at large, 1123.
and go of false personiition, 1124, '
and so of false stamps and trade-marks, and author’s name, 1125.
“but not cheats whose falsn;y is mot latent and addressed to the public at
large, 1126.
false pretences not cheats, 1126.
natuve of distinetion between public and private cheats, 1137,
when only possession is obtained, dffenca say be larceny, 1127 o,
indictment for public cheat need not name party cheated, 1128.
mode of cheating should be specified, 1129.
Statulory Cheats by False Pretences (see FALsE PRETENGES)
CHICKENS, malicious mischief to, 1067, 1082 4.
CHILD, may be corrected by parent, 831, 1563.
killing of (see HoMICIDE). :
negligent homicide, threugh paren‘! 8381, 359.
carnal abuse of (see Rarg).
command of parent no defence, 94 a.
CHILD, BASTARD, concealirig desthi-of, $90.
CHILD-BED, sacrifice of life in, 510. BEEE
CHILD’S CLOTHES, how laid, 947. - - o
CHILDREN (see Inrants), 67. .
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CHINESE LANGUAGE, when to be translated, 750.
CHLOROFORM, unconsciousnesg through, 66, 562,
CHOSES IN ACTION, when subjecta of larceny, 876.
CHRISTIANITY, how far part of the common law, 20, 1605.
CHURCH.
breaking into, when burglary (see BUKGLARY).
services, disturbance of, 1556 a.
CHURCH COURTS, when cntitled to administer oath, 1260.
CHURCHES, laws as to sclling Liguor near, 1512 4,
CIDER, when intoxicating, 1505.
CITIZENS ABROAD, jurigdiction over, 271.
CIVIL ARRESTS, homicide daring, 403, 414, 429.
CIVIL PROCESS, may be concurrent with eriminal, 362.
CIVIL RIGHTS, conspiracy to impair, 1356 b.
CIVIL SUIT, no defence to-assault, 618.
when a-suspengion to perjury, 1324,
CLAIM AGENT, misconduct by, 1568.
CLATM, FALSE, on government, 1164 a.
CLAIM OF RIGHT, defeats larceny, 884.
CLERE, larceny by, 960.
emhbezzlement by (zee EHBEZZLEMENT)
meaning of term, 1021. .
CLUB, gaming ot selling liquor in, 1465 &; 1519 a.
COAL, continuous stealing of, 931, .
whether furnishing a breach of neutrallty, 1907
«OCK-FIGHTING,”’ when indictable, 1465 a. o
CO-CONSPIRATORS, responsible for each other’s acts, 1405,
declarations of, 1406. -
COERCION, when s defence, 94.
when & defence to a married woman, 78,
when to servant or child, 942.
when a provocatien, 481, - -
COFFINS, may be aubjects of hrcimy, 863, 937,
COHABITATION, ILLICIT. -.
Offence must be continuons aml lewd, 1741.
statutes must be followed in'indictment, 1748.
proof is inferential, 1748 a.
Tncest.
Is an offence at common law, 1749,
constituents of offence must be made out, 1750,
‘may be conviction of an indictment for EI.&JOI' offence, 1751.
scienfer 18 essential, 1752.
relationship provable by admissions, 1753
¢ Miscegenation® is Statutory Offence, 1754,
COIN, mode of describing, 721, 748, 7561,
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- COINING, when indictable, 748,
COLLATERAL INJURY, when indictable (see Fongery), 119.:
COLLATERAL MQTIVES as defence, 119. .
COLLATERAL OFFENCES, liability for, 218, £20.
COLLECTOR, indictable for embezzlement, 1063,
COLLEGES, laws ss to selling liquor near, 1512 a.
COMBIN ATIONS (see Consrinacy), )
COMBINATIONS to:affect labor, 1366.
" to affect the market, 1369.

to affect wages, 1366-67.
COMBUSTIBLE COMPOUNDS, when nnisame, 1441,
COMFORT, offences against (see NuisanNce). -
“ COMFORTING* offender, responsibility for, 241.
COMMAND, when a defence, 94 ¢t -scq. (see CORRCION),
COMMERCIAY, AGENCIES, when privileged, 1633.
COMMERCIAL PAPER, subjsct of forpery, 682,
COMMERCIAL TRAVELLER, when guilty of embezzlement, 1921,
COMMON BARRATOR, when indictable, 1444, :
COMMON BRAWLERS, when indictable, 1443,
COMMON CARRIER, when guilty of larceny, 964. .
COMMON LAW, how far binding in the United States, 15 a.

how {ar 4 rule in the United States courts, 253., -
COMMON LAW JURISDICTION, :nong in federal courts, 253.
COMMON LEWDNESS, when idictable, 1446. -
COMMON NUISANCE {see NUI2ANCE)..
COMMON SCQOLDS, indictuble at commmon law, - 442. :
“+OMMON SELLER OF LIQUORS,” meaning of, 1502.
COMPLEXITY OF MOTIVE, 11%.- .
COMPOUNDING CRIMES, when indictable, 1559.
COMPROGMISE YERDICTS, in murder, may besuatamed 891.
COMPULSION, when a defence, 94. .
CONCEALED WEAPONS, wearing, when indictable, 1557.
CONCEALING DEATH OF BASTARD CHILD, 800,
. CONCEALMENT of offender, responsibility. for, 241. -
CONCURRENT JURISDICTION (see CoNFricr oF J muamcuoxs)
CONDITIONS, distinguishable from eauses, 152, 118. .
CONDUCT, when a false pretence, 1170, =~ . ::
CONDUCTOR OF RATLROAD, responslble for noghgent hotmcxde 331,

347-8, 950.

power to arrest passengers, 457, 628, :
CONFEDERACY, with vongtructive presence, may oonshhﬂe pnnmpal, 218.

but act must result from confederacy, 214,
CONFEDERATES, all resporisible, 220,
CONFESBIONS, weight of, in proving marriage, 1700.

in adultery, 1734. o
CONFINING MASTER OF VESSEL, 1881.
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CONFLICT OF JURISDICTIONS.

Judicial Powers settled by Federal Constitution.
Summary of federal judicial powers given by Constitution, 252,
prevalent view is that federal Jud.u:mry has no common law criminal juris-
diction, 253.
conflict of early rulings on this topie, 254.
ralings do not shut out common law as a standard of mterpretaﬁon, 255.
conclusion is that Do jurisdiction is gwen of excluswely coufmon law of-
fences, 2586.
statutory jurisdiction of federal courts, 257. . .
includes offences against law of nations, 238.
also offences against federal sovereignty, 259, -
also offences against individuals on federal soil or.on shlpﬂ, 260.
also offences egninst property of federal governmsnt, 261. -
also against public federal justice, 262. . '
In what Courts Offences againgt Federal Government are to-be erisd.
. State courts have not concurrent jurisdiction unless given by ata.tute, 264.
. conflict of opinion as to State jurisdietion, 265. S
as to offences distinetively agamst U. 8. the States are mdependent 80v-
‘ereigns, 266, -
Conflict as to Habeas Corpus.’.
Right of: the courts to di ,scha:rge from faderal arrests, 26’]’.
federal courts have statatory power of Kabeas eorpus in federal cases, 268.
Conflict and Concurrence of Jurisdictions. Offences at Set.’
 Offences at sea cognizable in country of flag, 289,
federal courts have juriediction of crimes on lngh sm unt of State juris-
diction, 270.
govereign has Junsdmt.mn of sea mthm cannon s]:ot ﬁ-am shmve, 8?0 a.
Offences by Subjects Abroad.
Subjects may be responsible to their own sovereign f'or oﬁ'enoes abroad, 271,
apportionment, of thls so\rerelgnt.y between federal and State governmants,
278. :
also over polmcal oﬁ'encea a.brmd 274.
political extra-territotial offemeea by subjects are pumshs.blc, 275. -
perjury and forgery before consular agents punishable at home, 276.
homicide by subjects abrourd punishablo in England, 277.
law of place of performance determines indictability, 202 a.
Liability of Extra-territorial Principal. .
Extra-territorizl principal may be mt:ra-temtorlally indictable, 278.
agent’s act in such case 1mput.able to prineipal, 278, .
- doubts in eases where agent is independently lmbla, 280.
Offences by Aliens in Country of Arrest.
Aliens indictable in country of arrest by Roman law, 281,
so0 in English and American law, 282.
s0 as to Indians, 282 a. .
bat not 80 as to belligerent msurgents 283. -
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CONFLICT OF J URISDICTIONS—(continued).
Offences by Aliens Abroad.

Extra-territorial offences agai 1o :
against our rights may be intra-territorially i
dictable, 284. ¥ be intra-territorially in-

Jm;;ij.ctmn claimed in cases. of perjury frpd forgery before consuls,
. punishl.nant in such cases, 286.
Offences cn'mitted part in one Jurisdiction and part in another,
.Access?.nes and co-conspirators liable in place of overt act, 287
in 'contmuous offences each place of overt act has cognizau’ce 258
adjustment of punishment in snch cases, 289, : ’ )
?ﬂ'cnces in earriages and hoats, 290,
in larceny thief liable wherever goods are brought, 291.
in homicide statutory jarisdiction is given to country of death, 292
Offences against two Severeigne. , .
The first prosecating an offence absorbs it, 293.
CONGREGATIONS, disturbing, indictabile, 1656,
CONGRESS, powers of, as to crime, 252.
CONNECTICUT, homicide statate of, B76.
CONNIVANCE (see CoNsent).
CONSCIENTIOUS BELIEF,
when a deferice to homicide, 335,
CONSCIOUSNESS OF ILLEGALITY, effict of, 120‘
ggg SENSUAL MARRIAGES, matat conimon Taw, 1697,
s to injary, whofi' i ; ion- {
e _Tm-y, party may bar a proseention'— Folenti non fit
not as to-publie’criminal immoralties, 142,
nor as to inalienable rights; 148,
consent will not éxcuse the taking of life, 144.
nor the deprivation of liberty, 145.
nor waive constitutional rights of trial, 145 @,
capac.ity to consent and actual consenting prequisites, 146, -
‘eontvibutory negligence may be a defence, 147,
laches on prosecutor’s part may be a defencs, 148,
trap laid by prosecutor not ordinarily & defence; 149
consent obtained by frand is no defence, 150, ,'
_conditioned on capacity, 146,
how far waiving rights, 141.
a defence to assault, 636.
a defence to robbery, 856, .
of owner, bars larceny, 914,
no defence to homicide, 142, 379, 451,
no defence to fwticide, 592,
. no defence to seduction, 1759.
CONSEQUENCSE% how far imputable, 156, 150.

INDEX.

CONSPIRACY.
General Considerations. .

Conspiracies are indictable when directed to -acconplishment of ilegal
object or use of ilegal means, 1337.
offence to be limited to such cases, 1338.
where concert ig necessary to an offence conspiracy does not lie, 1839.
conspiraey must be directed to gomething which, if not interrupted by
extraneous interference, will resuit in unlawful act, 1540.
not necessary that all the parties should be capable of committing-offence,
1340 a. .
.analogous in some respect to attempt, 1341.
evil intent is necessary to offence, 1341 a.
jurisdiction of, 287. .
Conspiracies {o commil an Indictable Offence.
Counspiracy to commit felony is indictable at common law as & misde-
mennor, 1342, . :
indictment need not detail means, 1543, :
gradual abandonment of doetrine of merger, 1344. -
in conspiracies to commit misdemeanors, indietment need not detail means,
1345. .
such conspiracy does net merge, 1346.
_conspiracies to ¢heat are indictable at common law, 1347,
enough if indictment charge *¢divers false pretences;” 1348,
on the merits a congpiracy to defrand is punishable, 1549.
mere civil trespasa or frand not enough ; otherwise as to forcible entry and
detainer, 1350, ' . :
conspiracy in fraud of bankrupt or insolvent laws indictable, 1351.
and so of conspiracies to violate lottery laws, 1352.-
and of conspiracies to commit breaches of the peace, 1353.
and so to assault, 1354. .
and so to falsely imprison, 1355.
and so of seditious conspiracies, 1356. .
and so of conspiracies agsinst the United States, 1356 a.
and so to ntter illegal notes, 1357.
Conspiracies to use Indictable Maeans to effect Indifferent End.
When the illegality is in the means, the means must be set forth, 1358.
Conspiracy todo an Act whose Criminality consists in the Confederacy.
Acts which derive their indictability from plurality of agents, 1559,
conspiracy to commit such acts is indictable, 1360. '

To commit Immoral Acts. )

Conspiracy to seduce or cause to elope is indictable, 1361.
s0 to procure a frandulent marriage or divorce, 1562.

5o to debanch, 1363. . . .

go to produce abortion, 1364. '
so to prevent interment of dead body, 1865. -
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CONSPIRACY—(continued),
To prejudice the Public or Government generally.
Colnssg;mcy to forcibly or ﬁ-audulently raise or depress lsbor i md:ctable,
unlawful means ghould be averred, 1357.
conapirzey to keep an opera.twe out of employ-ment or induee him to leave
is indictable, 1868..
ao t0 engross business staple or means of transpartanon, 1369,
80 to suppress competition at auction, 1370.
B0 to combine to do wrong by secrecy or coemlon, 1371.
50 to tamper with election, 1872,
s0 to defraud revenue, 1373.
g0 to publish false report of corporation, 1374.
#0 to attempt corrupt bargaing with government, 1375,
To falsely accuse of Crime or extort Money.
Conspiracy to falsely prosecute ia indietahle, 1376.
conviction no bar, 1377,
indictment need not detail 1mputed enmes, 1378
conspiracy to extort mouney is indictable, 1379,
Conspiracies to obstruct Justice.
Such conspiracies are indictable, 1380.
General Requisites gf Indictment. - :
Executed conspiracies should be so-averred, 1881
overt acts not necessary when conspiring is.per se indictable, 1882,
may be useful as explaining conspiracy charge, 1388.
overt acts may be required by statute, 1884,
faet of their omission may be explained, 1385.
bill of particulars may be required, 1386.
cou;:;tsa?for conspiracy ean be joined with counts for substantive offence,
.two or more persons necessary to offence, 1388.
-prosecution ray eleet co-conapirators to proceed against, 1889,
all contributing with knowledge of common design may be joined; 1390,
aequittal of one defendant evidence on trial of -other, 1391, :
husband and wife without other defendant not sufficient, 1392,
. unknown co-conspirators can be introduced, 1898.
judgment should be several, 1394,
new trial for one is new trial for all, 1395,
parties injured must be pamed if practicable; 1396.
venve may be in place of overt act, 1397, .
Eridence, -
Proof of eonsplmcy is mfarenhal, 1."98. :
complicity in prior stages unnecessary, 1399,
no overt act necessary, 1400,
order of evidence discretionary with court, 1401.
mere uzogm:m;u:ge8 of fraudulent action no conspn-acy, 1402,

INDEX

CONSPIRACY(continted).
material variance as to means fatal, 1403. _
system of conspiracy may be proved, 1404, .
co-conspirators are liable for each other’s acts, 1405.
declarations of co-conspirators admissible against each other, 1406,
Verdict.

Verdict acquitting all but one defendant acquits all, 1407,
CONSPIRATORS, venue in case of, 287, -
CONSTABLES, killing of, or by (see Hoummn)

powers of (see OFFICFRS) .
CONSTITUTIONALITY of liguor laws, 1550,

of 3unday laws, 1431 q.

of laws as to concealed weapons, 1555.

of laws as to place of trial, 267-92.

of ex post facto legislation, 30, 31.

CONSTITUTIONAL RIGHTS, when to be waived by congent, 145 a.
CONSTRUCTION of penal statutes, 28.

CONSTRUCTIVE TREASON (see TrrasoN), 1796.

CONSULS ABROAD, how far having jurisdiction over crimes, 278
CONSULS, FOREIGN, assaulta on, 1899,

CONTAGIOUS DISEASES, communicating, mdwta.ble, 1436.
CONTINGENT RESULTS, how far imputable in homicide, 315-8.
CONTINUANCE OF LIFE, presumption of, 1796. :
CONTINUOUS JURISDICTION, venue in case of, 288,
CONTINUQUSNESS, when imputed to malice, 114,
CONTINUOUS OFFENCES, dmsublhty of, 27. ’

jurisdietion of, 288.

CONTINUOUS STEALING, when divisible larceny, 931,
CONTRABAND ARTICLES, may be subjects of larca'ny, 882 a.
CONTRACT, breach of, not indictable, 1173, .
not necessary {o negligence, 134. '
obtaining goods by, may be cheating by false pretence, 1180. o
CONTRIBUTORY NEGLIGENCE may break causal connection, 163,
no defenee when the reault of fright mmaed by defendant’s misconduet,
164.
prior negligence of party m_]m'ed no defence if defendant by proper cantion
. could have avoided injury, 165. -
when a defence, 147, 162, 708.
when a defence to false pretences, 1178, 1186-9.
in homicide, how far a defence, 341.
CONVEYANCES, FRAUDULENT, 1238.
CONVICTION, conspiracy to procure, 1376.
CONVICTS, only to be punished according to law, 139.
COOLING TIME, duration of, 480.
“COONS,” not subjects of larceny, 869.

CORN, when subject of larceny, 866. .
820



INDEX. INDEX.
CORPORAL PUNISHMENT, 631-8, 1871.
CORPORATIONS, indictable for breach of duty, 1.
80 in cases of libel, 628 «.
penalty is fine and distress, 92.
quasi eorporations indictable for breach of daty, 93.
charter of, how to be proved, 716,
~ bow to be pleaded, 741. '
- how ownership by, Is to be laid; 716, 941,
'may be prosecutor whean not illegal, 1035.
may prosecute for embezzlement, 1086,
may prosceute for libel, 1602,
CORPSES, indecent treatment of, indictable, 1432 a.
CORFPUS DELICTI, in homieide, proof of, 811.
COBRRECTION, undue, 631, 1563 et seq.
homicide threugh, 374.
CORROBORATION of prosecutmn in rape, 565.
m seduction, 17549.
in perjury, 1819. :
¢« CORBUPT,”” meaning of, in pequry 1246, 1250.
CORRUPTING WITNESS, 1333-4.
CORRUPTION IN ELEC‘TION indictable, 1332.45. g
CORRUPTION by public officer indictabls, 1572 b, 1857, 1859 (see BRIBERY
MIscoNDUCT IN OFFICE). ’
COUNSEL, speeches and pubheahons of, when hbels, 1637,
advice of, when a defence in perjury, 1249.
when in other ceses, 85:5. . .
COUNSELLING, responsibility for, 227,
COUNTERFEITING, 675, 689,697, 748 et seq. (see FOBGERY)
COUNTERFEIT MONEY, possession of, 720
uttering {aee FORGERY). .
COUNTIFS when indictable for neglect, 93,
COUNTING-HOUSE, when subject of burglary, 796.
COUNTS, variation of, in murder, 526.
COURSING MATCHES, s lawful game, 1465 a.
COURTS (see CoNrLIiCT OF JURISDICTIONS).
In what Courts Offences against Federal Gopernment are to be. (ﬂ.ed.
State courts have not coneurrent juriadiction unless. gnren by atamte, 264.
conflict of opinion as to State jurisdiction, 265. .
as to offences distinctively against United Stntes the States are mdepen-
dent sovereigna, 266. : .
COURTS, FEDERAL, no common law Jlmsdlctum, 253. :
statutory jurisdiction given to. ¢see FEDERAL Cou‘BTS), 256-—62. o
no common law jurisdiction in, 253. :
COURTS, libels on, 1614.
COURTS-MARTIAL, jurisdiction of, 294—5 {see Buuunuwm)
COVERTURE, 75 et seq. (see MARRIED WOMEN):
. 830 .

Cow, mahcwus injury to, 1067, 1082 a.
« CREMATION," not indictable at commeon law, 1434,
CREW, MALTREATMENT OF. :
Who are Crew.
+«Crew’’ includes all seamen except master, 1871.
foreing on shore, 1886,
Power of Officers.
Master has power of eorporal punishment by maritime law, 1872,
otherwise nnder statute, 1873,
CRICKET, a lawful gams, 1465 a.
CRIME, DEFINITION AND ANALYSIS OF.
Crime is an act made punishabie by law, 14.
immorality and indictability not convertible, 14 4.
distinction between public and private remedies, 15.
English common law in force in the United States, 15 a.
want of English common law authorities .does not preclude offence from
being indictable at common law in the United States, 16,
disturbances of the public peace indictable at eommon ]aw, 17.
go of malicious mischief, 18. .
50 of public scandal and indeceney, -19. -
offences exclusively religions not indictable; 20.
offences-at common law are treason, felonies, and misdemeanors, 21.
felonies are crimes subject to forfeitare, 22. :
misdemeanors include offences lower than felonies, 28.
. police offences to be dlstmgmshod from criminat, 23 a.
_ an act, when prohibited by statute, is mdlctnble, t.lwugh mdlctment is not
given by statute, 24.
atatutory -provisions to be strictly follawed, 25.
new statutory penalties are cumulative with common law, 26.
msy be divisible: (1) by discharging aggravating incidents; (2) by di-
versity as to time ; (3) by diversity as to place; (4) by diversity as to'
objects; (&) by dmarsnt.y as to aspects; and (6) by dwemt.y as to
actors, 27. .
penal statutes to be construed favombly to accused, 28.
retrospective statute moperatwe, 29, .
and so as to ez post facto acts imposing severer penalty, 30.°
bat procedure may be reirospectively changed, 31.
State may relieve from punishability by limitation or pa.rdon, 51a-
repulsion of, justifiable in murder, 484, 495.
CRIMLS, conspiracies to commit, 1342.
- eompounding, indictable, 1559.
CRIMIN AL, excention of, homicide in, 508.
CRIMIN AL PROCESS, rules as to, 27 et seq-
may be coneurrent with eivil, 31 5.
CRITICISMS cn public matters when indietable, 1640, .
CROPS, when subject of larceny, 866. .
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CRUELTY, when aggravating homicide, 458, 478.
to animals, 1082 ¢ (3ee MavIcIoUs MiscHIRK).

CULPA, when ignorance a defence to, 85.

CULPA LEVIS, definition of, 125.

CUSTOM OF COUNTRY, no defenee, 84.

DATRY, when a nuisance, 1412,
DAM, on river, when nuisance, 1480.
DAMAGE not necessary to causation, 168. .
DANGER, to be determined by stand-point of party, 488.
when justifying self-defence, 102,
DANGEROUS AGENCIES, homicide through, 343, 507.
liability for, 133, 161, 166.
DANGEROUSNESS, when a nnisance, 1412,
DANGEROUS WEAPONS, when wearing, indictable, 1558, 1557,
agsaults with, indictable by statute, 645 d.
DEAD BODY, not sabject of larceny, $63.
indecent treatment of, indictable, 1482 a.
. conspiracy to dishonor, 1365, -
DEADLY WEAPONS, assaults with, indictable by mtuhe, 845 d.
DEALER, meaning of term, 1502.. :
DEATH, proof of, 1708.
accelerating iz homicide, 155:a: :
cansing (see CavsaL CorRNECTIONS Hmucmr.)
matenahty of, in indictment for murder, 537.
DEATH, FPLACE OF, how far giving jurisdiction in hommlde, 292.
DEBAUCH, conspiracy to, 18613
"DECEASED PERSONS, libels on, 1590, .
DECEASED PERSON’S GOODS, how lmd 950,
DECEIT (see CHEATS).
DECOQY, how far precluding prosecutmn, 149, 1828.
DEEDS, when subjects of Luveny, 876-7.:
-DEER, when subjects of larceny, 869.
DE FACTO OFFICERS, resiatance to, when mdwtable 852
title of, 1572 d.
DE FACTO SOVEREIGN, adherenee f.o not treascn, 1?99
powers of, 10, - . S .
DEFAME, conspiracy to, 1379,
DEFENCE (sce HoMICIDE), 97 ef seq.
DEFENDANTS, plurslity of, how far cren.tmg d.lvisibi]ity of oﬂ'ence, 27.
. number of, in conspiracy, 1388.
in riot, 82, 1545. . i
DEFRAUD, conspiracy to, 1349, 1356 a.
by individuals (sce CHEATS)
underwriters, conspiring to (see UNDERWBITERS), 848, 189'4.
DEGREES OF CRIME (see IhvIsIBILITY, Homcmn)
DELAWARE, law aa to homw:de, 317,
832
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DELICTS, character of, 21, 22,
DELIRIUM TREMENS, as a defence, 48.
DELUSION, how far a defence, 37.
DERANGEMENT (see INsANITY).
DESERT LANDS, offénces in, 271-275, .
DESERTION, of marrisge duty, proof of (see Breasy).
DESERTION OF SAILOR, a defence to putting on shore, 1887.
DESTROYING VESSEL, with intent to db.frmd 1897.
DETAINER (see ForcibLE ExTay). :
DETECTIVE, employment of, how far precludmg proacentwn, 149,
not an accessary, 231 a.
DICE, false, cheating by, 1122,
DIPLOMAS, when the subjects of furgery, 688.
DIPLOMATIC AGENTS, privileges of; 1899.
DIPEOMANIA, us a defenee, 48. - : '
DISCRETIONARY DUTIES, no liability for neglect of, 839, -
DISEASED MEAT, exposure of, 1484. . :
DISEASE, communication of, 1436, .
DISORDERLY AND TIPPLING HOUSES.
Bawdy house and disorderly hause arve indictable st eommon law, 1449,
enough if facts constitnting naisance be averred; 1450. :
character of house to be proved inferentially, 1451,
bad reputation of visitors admissible, 1452.
ownership to be proved inferentially, 1453.
tippling-houses indictable at common law, 1454,
married woman indictable for keeping house, 1455, -
proof of general nuisance is enongh, 1456. '
offence need not be fuerd causa, 1457.-
aToom or a tent may bo.a ‘“house,” 1458. :
letiing honse of ill-fame indictable at common law, 1459.-.
cognizance of ohject sufficient, 1460.
DISPROPORTIONATE MALICE, no defence, 1260.
DISSUADING WITNESS from attendance, 1389,
DISTRICT OF COLUMBIA, powers of Congress as to, 252,
DISTURBANCE OF MEETINGS, indictable, 1556,
DISTURBANCE OF OQTHERS (sec NuisdNce).

DISTURBANCES OF FUBLIC PEACE, mdlctment at common law, 17,

1536.
DIVISIBILITY. :
An offence may be divisible: (1) by dmehargmg aggravating incidents:

(2) by diversity as to time; (3} by diversity a8 to. place; (4) by di-

versity as toobjects ; (5) by diversity a8 to aspects ; and (6) by diversity
as to actors, 27. :
DIVORCE, fraudulent, conspiracy to eﬁ'ect 1382,
proof of, in bigamy cases, 1655, 1704 a. :
effect of, 1695 a. .
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DOCKS, obstructing, when a nuisance, 1482,
DOCK-YARDS, offences in, jurisdiction of, 260,
DOGS, dangerous, homicide through, 358
not subjects of larceny, 872.
malicious injury to, 1069, 1076, 1082 d.
when a nuisance, 1412,
private killing of, when dangerons, 1082 4, 1426.
DOG-RACING, when a game of chance, 1465 a.
DOLUS.
Meaning of, 106.
dolus clagsified as determinatus and alternativus, 108.
dolus determinatus is where a gingle cbject is persistently pursucd, 110
dolus alternativus i3 where the purpose is capable of alternate realization,
111, -
DOMESTIC ANIMALS (see Larceny, Macicious MiscaIer).
DOMICIL, effect of, as to marriage, 1697, 1698. '
DOMINOES, when gaming, 1465,.1465 4.
DOORS (see BURGLARY).
DOUBLE OFFENCES (see DIvIsIBILITY).
" DOUBLE VOTING, when indictable, 1838.
DOUBT, how affecting question of degree in murder, 392.
DOUBT AS TO MALICE, leading to verdict for minor oﬁ'ence, 118,
DRINK,sunwholesome, sellmg is indictable, 1434.
DRIVING, careless, homicide through, 353, 354.
DRUGGIST, respensible for negligent hornicide, 366-368.
when entitled to sell spirituous liquors, 1506,
DRUNKARD, sales of liquor to, 1512 4.
DREUNKENNESS, when a defence (see INSANITY), 48 ef seq.
" DRUNEENNESS IN PUBLIC OFFICER, mdmmble, 1588,
DUEL, killing in, is murder, 482.
DUELLING.
" Requisites of Offence.
‘A duel iz a concerted fight with deadly weapons for satisfaction of honor,
1767,
sending challenge is a misdemeancr at common law, 1768.
by statute specific penalties are inflicted, 1769. -
the combat must be premeditated, 1770,
deadly weapons most be intended, 1771.
challenge must be for satisfaction of honor, 1772,
persons proveking challenge are indictable at common law, 1773.
no defence that duel was to be fonght extra-temtormlly, 1774,
sll concerned are principals, 1774 a.
Indictment. '
Challenge need not be specially pleaded, 1775.
statnte must be followed, 1776,
Evidence.
Challenge may be inferred from facts, 1777,
: 834 :
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DUELLIN G—(continued).
admissions of seconds are evidence, 1778.
all principals in, 215,
DURATION, inference of, as to malice, 114,
to be inferred from facts, 115.
DURESS, when a defence, 97.
DUTY, defect in discharge of, when indictable, 125, 128, 130, 156, 1568 ef seq.
homicide in discharge of, 508-9.
DWELLING-HOUSE, homicide in defence of, 465, 502, 506-7.
Protection of Dwelling-house, 502,
A person when attacked in his dwelling-house need retreat no further, 502. -
house may be defended by taking life, 503.
but right is only of self-defence and prevention, 504.
friends may unite in such a defence, 505.
right does not excuse killing intrnder in house, 506,
killing by spring-guns, when necessary to exclude burglars, excusable, 507.
(See Arson, BurcrLarY, Forcisie ENTRY.)

EAVES-DROTPING, how far indictable, 18, 1445,
ECCLESIASTICAL COURTS, when entitled to administer mth, 1260.
ECCLESIASTICAL OFFENCES, 20, 1717, 1741,
EGGS, when subjects of larceny, 869, 875. '
ELECTION, by prosecution as to offence, 27 g, 641 a, 978, 1050
conspiracy frandulently to affect, 1872, 1375. '
violent interference with indictable, 1848 a.
ELECTION OFFICERS, indictment against, 1839.
ELECTIONS, illegal interference with, 1832.
illegal voting s misdemeanor at common law, 1832 a.
proof to be the best attainable, 1832 5.
Hllegal Voting.
No defence that eleetion was voidable, 1333,
no merger in peijury, 1834,
ignorance of disqualification no defence, 1885,
TIndictment against Voter.
- Indictment muist aver election, 1836.
must; specify disability, 1837.
double voting to be specified, 1838.
statutory terms must be used, 1838 a.
Indictment against Officers.
Usurpation of office indictable, 1838 &.
defendants cannot be joined, 1839.
indictment may be single, 1840, :
fraud or breach of duty must be specially averred and proved, 1841
U. 8. marshal limited by statute, 1841 a.
duty must be specified, 1842,
office to be averred, 1843.
and 50 of scienier, 1344,
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ELECTIONS—{(continued).
Evidence.
Sufficient to prove officer to be acting as snch, 1845,
where there is discretion, no liability for errors of judgment, 1846.
Attempt.
Attempt is at common law mdmt.able, 1847,
Bribery by Candidates.
i Corruption by candidates indictable, 1548,
Vinlence to Volers, 1848 a.
Betting at, 1848 b.
Laws as to selling liguor near, 1512 4.
ELOPEMENT, conspiracy to procure, 1361.

EMBEZZLEMENT.

Against Servants and others appropnatmg Goods not yet come lo their
Master.
Statutes not designed to overlap the common law. Larceny at common
law cannot be embezzlement under statute, 1009.
statutes make it embezzlement for servant or elerk to appmprmt.e mester's
goods before he receives them, 1010.
employment need not be permanent, 1011.
mere volunteer ot within the statute, 1012.
servant employed to change note or sell produce is within atatute, 1013.
comnpensation is requisite to constitute. service, 1014,
members of societies or partners not servants within statute, 1015,
goods may be followed through euccessive reinvestments, 1016.
the * servant’” need not be the servant of the prosecutor, 1017
servant includes employés of all kinds, 1018,
but not those invested with fiduciary discretion, 1019
middleman is not a servant, 1020.
‘tclerk’ i3 a person employed to keep accannts and pay over money
thereon, 1021.
# ggent’’ is wider in meaning than clerk, 1022,
s virtne of employment’ the test in okl statutes, 1023.
not; necessary that thing embezzled should have been Teceived in direct
conformity with employer's directions, 1024, - .
prosecutor’s title Dot material ns agdinst third perdon, 1025.
no defence that money received was undet restricked limit, 1026.
if case is larceny at common law, it is not embezzlement, €. g., where
goods are taken after reaching master, 1627
embezzlement covers only cases '«hmh common la.w lm-ceny does not in-
clude, 1028,
diverging views in New York, 1028.
frand ia to be inferred from facts, 1080, C
no defence that money was received from another sorvant, 1031.
. goods must have been received on accotnt of master, 1033,
goods must not belong to the defendant, 1038.

INDEX.

EMBEZZLEMENT--{continued).
middleman may be prosecutor, 1034.
corporation may be prosecutor, but not illegal corporat:on, 1035.
no defence that a wort.hlesa gecnrity wag given in place of that embezzled,
1036.
convergion of prodace enough, 1037.
no defence that principals have no title to money, 1038.
1o defence that a trap was laid for the defendant, 1039.
defendant may be iried in any place of embezzlement, 1040.
embezzloments created by foderal statutes must be tried in federal conrts,
1041,
gimultaneous embezzlements may be Jomed 1042.
fiduciary relations must be averred, 1043.
goods embezzled must be accurately stated, 1044,
when a felony, term *feloniously’” and other distinctive terms must be
used, 1045.
servant of joint magters may. be averred to be servant of either, 1046,
embezzlement may be joined with lameuy, 1047.
bill of particulars may be required, 1048.. .
Against Trustees, Builees, Agents, and, atﬁers appropriating Goods received
bond fide.
Statute covera cases of h;ustees or agenﬁs ﬁa.udulently appropriating goods
- received bond fide for principal, 1049,
" if case is larceny at common law, prosecuuon fails, 1050.
¢ officer’” may be a nomen generalissimum, 1051.
#¢ trustee’’ is one holding property for another, 1052.
fraud to be inferred from cirecumstances, 1053,
copartners and members of common society not b agenta » 1054
¢ hailee’* to be used in restricted scnse, 1855,
person not capable of contracting may be bailee, 1056.
goods need not have been received from prosecator, 1057.
conversion must be inconsistent with bailment, 1058.
some act of eonversion must-be in jurisdiction, 1059.
indictment must conform to statute, 1060.
special conditions of particular statutes must be satisfied, 1061,
at common 1aw indietment for larceny is not enongh, 1062,
evidence inferential, 1062 a. ’
Public Officers.
Embezzlement by, a smhltory offence, 1063.
Receiving Embezzled Goods.
‘Indictable at common law, 1064,
EMBLRACERY (see BriBrRY), 1858.
EMPLOYE, embezzlement by (see FMBEZ-ZI.EMENT)
EMPLOYES conspiracies by, 1366.
ENDEAVOR TO REVOLT, 1878. e
ENDEAVORS (sce ATTEMPTS). -
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ENXEMIES, killing of, when not in war, is murder, 310.
adhering to, when treason, 1790-1401 (see BELLIGERENTS, TREASON).
ENGINEERS on railroads, responsible for homicide, 337,

ENGLISH COMMON LAW, how far in force in the United States, 15 ¢, 16.

not a bagis of jurisdiction in federal courts, 258.

ENGRAVING, may be forgery, 675.

ENGROSSING, indictable at common law, 1849,
ENLISTMENT OF MINORS, 267.
ENTICING, for purposes of prostitution, 17685.
ENTRY, in burglary (see BurcLArY).
ENTRY, FORCIBLE (sce Forciere ExTay).
EPILEPSY, inference from, 4.
ERASURE, may be forgery, 676. -
ESCAYE, when killing justifisble during, 406.
ESCAPE, BREACH OF PRISON, AND RESCUE
Against Officer for an Escape
Escupe is permitting a prisoncr’s departure from custody, 1667.
negligence need not be proved by prosecution, 1368.
deputy jailers are liable as jailers, 1663, S
jailers need not be de jure, 1670, ’
indictment must specify oﬂ'cnce, 1671.
Breack of Prison. : i
Prison breach 13 a formble departure from cuatody, 1672.
offence extends to estape from civil process, 13 8. -
encugh if process be regular, 1674,
custedy of any kind ia euongh 1675,
attempt is indictable, 1676.
law of principal and_nmasury applies, 1677,
voluatary escepe isindiciabile, 1678.
necessity a defence, 1679 A
Rescue. : '
Bescue is violent.delivery of prisoner from wst.ody, 1680. :
ESTRAYS, larceny of, 863.
ETHER, effocts-of, as a defence, 66.
EVENTUAL MALICE, 111,
EVIDENCE.

In abduction, 587.

. in abortion, 593.
in adultery, 1732.
in srson, 829,
in bigamy, 1696.
in burglary, 810 &t seq.
in cheats, 1165,1189.
in codspiracy, 1898.
in duelling, 1777,
in embezzlement, 1028.
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EVIDENCE—(continued). !
in forgery, 7186, 717. -
in homicide, 811 ef seq.
in inganity, 56.
as tointent, 122.
of sale of liquor, 1518.
inlibel, 1618 et seq.
in lottery prosecutions, 1467.
' in malicious mischief, 1075.
in nuisance, 1430, 1451.
in perjury, 1305. '
in rape, 565.
in seduction, 1763.
in treason, 1807
fabrication of, 1334,
constitutionality of laws changing mlea of, 31.
EVIL INTENT (sea MALICE), 106.
EXAMPLE, how far the object of punishment, 7.
EXCUSABLE HOMICIDE, meaning of, 306, 510.
EXCUSE AND JUSTIFICATION.
Repulsion of Felonious Assaull.
Force of defence to be proportioned to force of a.tl'.uck 484,
" conflict proveoked by deferidant is no defence, 485.
but where defendant withdraws from such oonﬂmt t.hen his right of seli-
defence revives, 486,
retreat is necessary when practicable, 486 a.
attack cannot be antmpated when the law can be resorted to, 487.
otherwise when there is no orgamzed government, 487 a. B
whether the danger is apparent is to be determined from the defendant’s
stand.point, 4884
impracticable to take ideal ¢ reasonable man” asa standard., 489.
analogy from cases of interference in other’s contlicts, 490,
on prineiple, the test is the defendant’s honest belief, 491.
but although the defendant believes he is in danger of life, he is gmlty of
mansigaghter if this belief is imputable to his-negligence, 492.
apparent attack, to be an excuse, must have actually begun, ‘and must be .
violent, 498.
right may be exercised by servants and friends, 494.
Prevention of Felony, 495.
Bond fide non-negligent belief that a felony is about to be perpetrated
cxenses homicide in its prevention, 495.
right cannot asually be exercised when there is an opportun;ty io secure
offender’s arrest, 496.
_if felonious attempt iy abandoned and offender escnpes, lnl]mg him mthout
warrant is pursnit is murder, 497.

- 839



INDEX. INDEX.

EXCUSE AND JUSTIFICATION —(continued).
no killing is excusable if the crime resisted could be .prevented by less
violent action, 498.
felonies and riots may be thus prevented, 499.
trespass no excuse for killing trespasser, 500.
" owner may resist violent removal of property, er attack upon his rights,
. bot net attack on his honer, 301,
- EXECUTION OF LAWS, 508. :
under mandate of Jaw justifiable, 508.- - .
EXECUTIONER, duties confined strictly by law, 139. :
EXFPERT TESTIMONY, effect.of in insanity, 56: . .
EXPLOSIVE COMPOUNDS, keeping, when indictable, 1441.
selling, ignorance no defence; 88.
EX POST FACTO LLAWS, .operation of, 28.
EXPOSURE OF CHILD, indictability for, 56, 881, 859, 448, 15683,
EXPOSURE OF OTHRS, when imputable, 156, 1563. '
EXPOSURE OF PERSON.

FALSE PERSONATION—(continued).
false pretence as to, 1143 et seq, 1152,
FALSE PRETENCES.
General Rules of Construction. -
Statutes are to be construed in accordance with object, 1130.
Character of the Prefences.
Pretence that defendant was a person of weal\‘.h and eredit is mthn atat-
ute, 1135.
and so0 that defendant possessed certain spemﬁed assets, 1136.
so when negotiable paper is obtained, 1137,
and so when indorsement is obtained, 1138,
go generally as to defendant’s sfatus, 1159,
P g0 a3 to pretension to supernatural power, 1140. -
[ 80 a8 to pretence that defendant had delivered certain goods or paid cer-
o tain money, 1141. _
that defendant was sent for certain goods 1142. ’
. of being & eertain physician, 1143, o
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Indecent exposure of person a nuisance, 1468.
publicity must be averred, 1468.

place must be open to public, 1470.

intent to be inferred, 1471.

that defendant represented a principal of mems, or mﬂuence. 1144,

that defendant was an auctioneer in scarch of a clerk or a store.
keeper, 1145. :

that defendant was a certain attorney, 1146. :

to be & nuisance there must ba mtmses, 1472. . _ . :
« EXPRESS MALICE,” character of, 118, .. . .. . .
EXTORTION, by public officer,, indictable, 1574. ' ;-
congpiracy to commit, 1879,
by threats, 851, 1664, . . .+ .
EXTRANEQUS MOTIV ES,{ no. defence, 110.
EXTRA TERRITORIALJURISDICTION overcitizensend other, 271 efseq.
EXTRA-TERRITORIAL PERJU. RY, when md.l.ctable, 1264,
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that defendant was a-cortain payee, 1147,

that defendant was unmarried, 1148, _

that defendant had certain legal rights, 1149,

that defendant had elaims against prosecutor, 1150, ©

that defendant. could settle a prosecution aga.mst prosecator, 1151,

that defendant was an ‘Oxford student,” r “clergyman,” or

“officer,” 1152, : :

false begping letiers may be within statute, 1153.
& false pretence is to be distinguished from a puff, 1154.
mere exaggerated praise is not a false pretence, 1155.
but otherwise ag to false sample, 1156,

FABRICATION OF EVIDENCE 1334,
FACT, mistake of, when a defence, 87, 88.
FAI:E&&?SI;?;&I;?JF y conspiracy to make, 1876. . . opinions are not al_wa.ys pr?te.nées,_ 1157,

, . C : : o F Tut use of false brand is within statute, 1158,
FALSE AFFIDAVITS, when Pe'ﬂ““}" 1259- _ S b ' and so of statement as to specific weight, 1159.
FALSE CLATM on government, 1164a. . . . Do . . 3 and so of statement 23 to property offered for loan or sale, 1160.
FALBE DICE, cheating by (zee CHEATE). i ' and so of false warranty, 1161.

FALSE ENTRIES, forging (see FORGERY)., e . ' 1 I and so of negotiating worthless or spurious paper, 1162.
FALSE IMPRISONMENT, an sssault, 609. . . | : _ 3 L and so of uitering post-dated check, 1163."

* an element. in abdgetion, 591.. . . -
: T obtaining money by forged paper not lareen but false pretences, 1164,
FALSE MEASURE, choats by (s06 CHFATS)s e g’;“{n;’;gm pape v
FALSE NEWS, eheatmg by, 1121, 1442, Fulsity of the Pretence ’
irculators of, when indictable, 1448. alsity of the ETCES.
y eI Ouly strong pro‘hablhty of falsity peed 'be shown, 1165,
FALSE NOTES’NC‘:%nng by, 1125 ' burden of uegative is on prosecution, 1168. '
FALSE PERSO ON, when s chest st common law, 1124, . protence must be squarely negatived, 1167-

when cunghhgh;eg larceny, 888. sufficient to disprove one pretence, 1168.
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FALSE PRETENCES—(continued).
gooda must have been obtained for defendant and ander hiz directions,
1202. '

FALSE PRETENCES—(continued).
expecting to pay is no negation, 1169,
Pretences need not be in Words.

Conduct iz a sufficient pretence, 1170,

Need not be by Defendant Personally.

Pretence by one confederate is pretence by all, 1171,

- confederacy must be firgt shown, 1172,

Whey must relate to @ past or present State of Things.

Promises or predictions are not false pretences, 1173,

but false pretence is not neutralized by concwrrent promise, 1174,

They must have been the Operative Cause of the ﬁ'ansfer

Unless operative not within statute, 1175.

but need not be the sole motive, 1176.

must have been before bargain closed, 1177,

verification by prosecutor may be a defence, 1178,

pretence must operate as direct canse and property must have been trans-
ferred, 1179,

no defence that goods were obtained mediately through com:ract, 1180,

false accounts of payments may be a prétence, 1181,

prosecutor may be witmess to prove preponderating influence, 1182,

necessary that prosecut.or should hava believed the repre-uenta.tmns, 1183,

Intent.

Intent to be inferred from facts, 1184, -
to compel payment of debt, 1184.
proof- of system admissible, 1184.
purpose to indemnify no defence-. 1184,

‘Seienter,

Defendant must be shown to have known falsity of pretences, 1185.

© Prosecutor’s Negligence or Misconduct.

Prosecator not required to show diligence beyond his opportunities, 1186.
his contributory negligence to be determined by his lights, 1188.
carelezsness amounting to consent estops prosecutor, 1189.-
trap is no defence, 1190,
that prosecutor made false representations i3 nio bar, 1191.
nor is prosecutor’s gross crodulity, 1192,
but ““brag’’ and loose talk are not within statute, 1193.
indebtedness of prosecutor to defendant i3 no defence, 1194.
Property included tn Statules.
Negotiable paper within statate, 1195.
thing obtained must be of some value, 1196,
money paid in satisfaction of debt not within statate, 1197,
credit on account will not sustain indietmeat, 1198.
goods not at the time in existence are within statnte, 1199.
actual infury to owner need not be proved, 1200.
goods must not have belonged to defendant, not’ the takmg under elmm of
title, 1201,
842
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pmpertjr must pass, not mere use, 1203. .
property not larcenous not within statute, 1204.
Where Offence is triable,
Place of any overt act may take cognizance, 1206.
principal indictable in place of agent’s aet, 1207.
doctrine of asportation does not apply, 1208.
Indictment.
Several defendants may be joined, 1209,
technieal averments are necessary, 1210,
party injured must be deseribed as in larceny, 1211
pretence to agent is pretence to principal, 1212,
pretences must be averred specially, 1213.
substantial varianee is fatal,.1214.
in bargains relation of fraud to bargain must appear, 1215.
defendant’s ullegation of property must be proved as laid, 1216.
spurions bank note need not be set out at large, 1217.
when pretences are divisible only part need be proved, 1218
verbal accuracy not required, 1219, .
innuendoes and definitiens proper when explmmtmn is required, 1220.
" description of property to be as in Jarceny, 1221.
property obtained must be individuated, 1222.
owner must be stated, 1223,
pretences must be negatived, 1224,
scienter must be averred, 1225,
intent to defraud mast in some way appear, 1226,
obtaining by means’ of pretence must be averred, 1227
varying accounts may be joined, 1228,
Attempts. -
By statute conviction may be had of attempt under indictment fm- com-
plete offence, 1229, -
conviction may be had irrespective of prosecutor’s prudence, 1250,
may be attempt when only credit is obizined, 1231,
guestion of attempt is for jury, 1232.
general character of instrument must be designated, 1233.
means of attempt must be averred, 1234.
Receiving Goods obtained by False Pretences.
Recciving goods so obtuined is indictable, 1235.
conspiracy to commit, 1347.
FALSE SAMPLES, cheating by, 1156,
FALSE STATEMENTS, conspiracy to disseminate, 1374.
FALSE SWEARING, indietable at common law, 1244.
FALSE TOKEN, cheating by, 1117, 1118. )
FALSE WARRANTY, cheating by, 1161, 243
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FALSE WEIGHTS, cheating by, 1118, 1119,
FALSIFICATION OF EVIDENCE, 1334,
FARO-TABLES, when nuisances, 1465.
FATHER, may correct child, 631, 1563.
Liable for misconduet to child, 1563.
indictable for negligent homicide of child, 831, 335, 859.
FEAR, how far atfecting causation, 168.
!\iwhcn necegsary to robbery, 850.
vitiates consent, 146.
FEDERAL COURTS,
Judicial Powers settled.
Summary of federal jadicial powers given by Constitution, 252.
prevalent view is that federal _]udxclary has no common law criminal juris-
diction, 253.
eonflict of early rulings on this topie, 254.
rulings do not shut out common law as a standard of interpretation, 255.
conclusion is that no jurisdiction is given of exclusively common Iaw
offences, 256.
statutory jurisdiction of federal coarts, 257.
inclades offences against law of nations, 258.
also offences against federal sovereignty, 259.
also offences againat individuals on federal soil or on ships, 260.
also offences againat property of federal government, 261. .
also against public federal justice, 262.
have no common law powers, 258.
powers of, as to habeas corpus, 267, 268.
FEDERAL LAWS, conspiracy to commit offences against, 1856 a.
FEDERAL MARSHALS, iaterference in elections, 1841 a.
FEDERAL OFFENCES, when fixed by statute, 258—261
FEDERAL STATUTE. :
~ On conspiracy, 1356, :
As to embezzlement see EMBEZZEEMENT,
FELO DE SE (see SBuicipg), 1041.
FELONIOUS IRTENT.
Intent to kill essential to indictments for nssaults with mtent to murder,
641,
defendant may be convictod of assault, 641 a,
tifere must be apparent ability to consummate atterpt, 642,
tonching not. necessary to offenice, 643,
in indictment particularity of specification is not required, §44.
right of gelf-defence same as in homicide, 645.
indictment for shooting with intent to kill must conform to statute, 645 a.
FELQONY, character of, 21, 22,
felonies are crimes sub_]ect to forfeitare, 22.
«infamy’* is that which impresses a moral taint, 22 a.
misdemeanors include offences lower than felonies, 23.
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FELONY—(continued).
ompounding, when indictable, 1559.
congpiracy to commit, 1342,
intent to commit, how far imputable to hamwlde 320,
repu]swn of, justification in murder, 484, 495.
merger in (see MERGER).
FEME ‘COVERTS.
Indictment not bad on its face when against wife alone, 75.
and so ag fo indictments agsinst husband and wife jointly, 76.
wife’s misnomer must be pleaded in abatement, 77.
wife presumed to be acting under her husband’s coercion when coperating
in crime, 78. :
presumption is rebuttable, 79 }
for offences distinetively imputable to husband he is primanily indictable, 80.
for offences distinctively imputsble to wife she is primarily indictable, 81.
in riot and conspiracy there must be others beside husband and wife, 82.
distinetive view a3 to accessaries (see MARRIED WoMEN), 83.
FENCE, malicions injury to (see Maricrous MiscHIEF).
FERAE NATURAE, animals not subjects of larceny, 869.
FERRETS, not subjects. of larceny, 872.
FERRY, when a nuisance to river, 1478,
FICTITIOUS NAME, forgery by (see ForeERY).
FIDUCIARY RELATIONS, when essential to emhezzlement,, 1619.
FIGHTING (see AFrraY, DURL, HoMICIDE).
FINDER OF ARTICLES, when guilty of lareeny, 901-910.
FIRE-ARMS,, negligent use of, indictability for (see Homcmn), 344,
FIRST DEGREE, murder in, 376 et seq.
FISH, not subjects of larceny, 869,
FISH, OBSTRUCTING, when a nnisance, 1480.
FIXTURES, not subjects of larceny, §64-7.
FLESH of animals, when sabjects of larceny, 874.
FLIGHT, when proof of embezzlement, 1030
not necessary to self.defence, 9.
FETICIDE, an offence at common law, 592,
FOOD, UNWHOLESOME, selling is indictable, 1434.
FOOT-BALL, when a lawful game, 1465 &.
FOOT-RACING, a lawful game, 1465 a. . . -
FORCE, how far vitiating consent, 143.. . ' .
repulsion of, as excuse for murder, 484, '
when necessary to robbery, 850.
FORCIBLE ENTRY AND DETAINER.
Character of Offence.
Forcible exclusion of dnother from his lands and t.enemenbn is an offence at
common law, 1083.
modifieation of common law by statates, 1084.
gist of offence is the viclence, 1085, .
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FORCIBLE ENTRY AND DETAINER—(continued).
statutory offence requires less force than common law, but either freehold
or leaseho]d title, 1686.
any person foreibly putting another out of possession is indictable, 1087,
wife may be so indicted against her husband, 1088,
B0 a8 to tepant in common ejecting his companion, 1089.
80 a8 to third person dispossessing officer of law, 1090,
! real estate, corporeal or incorporeal, may be thus protected, 1091.
Ito forcible trespass on persomalty force is essential, 1092.
and go to forcible entry, 1698.
force may be inferred from facts, 1094.
rule does not apply to outhouses, 1095,
eniry by trick is not forcible, 1096.
peaceable entry may be followed by foreible detamer, 1097.
forcible continuance may be forcible entry, 1098,
when there is right of entry, violence is essential to offence, 1099.
tenant at will eannot be expelled by force, 1100.
owner may forcibly enter as against intruder, 1101,
legal right to enter is essential to writ of restitution, 1102, -
farcible detainer to be inferred from facts, 1108. .
at commeon law possession is necessary to prosecution, 1104,
title is not at jssue, 1105,
prosecutor may prove force, 1106.
conspiracy to effect, 1350,
Indictment.
Indictment must contain technical terms, 1107.
for common law offence, possession obly need be averred, 1108.
possession must be described ds in ejectment, 1109,
entry and detainer ave divisible, 1110,
title is necessary to restittion, 1111.
indictment for forcible trespass must aver violence, 1112.
© practice to sustain summary convietions, 1113,
FORCING SEAMEN on shore, 18886, T
" FOREIGN AMBASSADORS, not subjects of mdlctment, 282.
) assanlts on, 1899,
FOREIGN JURISDICTION of consuls, 273.
FOREIGN LANDS, jurisdiction over, 284 et seq. -
FOREIGN LANGUAGE, when to be translated, 729.
FOREIGN MINISTERS (see MryiaTeRs), 252, 1899.
FOREIGN PERJURY, when indictable, 1264.
FOREIGN POWERS l!bels on, 1612 a.
FOREIGN PRINCIPALS when responsible, 278.
FORBIGNERS, when indictable'in country of arrest, 281-2.
jurisdiction over, 269 et seq.
extrA-territorial offences against our r:.ghts may be mtra-te:ntmally indiet-
able, 284, :
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FOREIGNERS—(continued).
jurisdiction claimed in cases of perjury and forgery be,f'ore consuls, 285,
punishment in such eases, 286.
FOREIGN STATES, BREACH OF NEUTRALITY AS TO.
Indictability not convertible with national Quty, 1901
sympathy not participation, 1902,
not indictable to furnish belligerent with munitions of war, 1903,
otherwise a8 o recruiting, 1904.
and so of fitting out and arming cruiser, 1905.
and so of lending money for belligerent purposes, 1906.
and go of farnishing coal from a constant base of naval supply, 1907,
punishment, but not extradition of offender, may be demanded, 1908.
FOREIGN STATES, libels on, 1612 a, 1900.
FORESTALLING, BEGRATING, AND ENGROSSING. .
By the Roman law, offences are made penal, 1849.
and so by statute 5 & 6 Edw. V1. 1850,
at common law indictable to appress community by abe.orbmg staple, 1851.
FORGED MONREY, possession of, 720, 748.
FORGED PAPER, when a false pmtencc, 1164.
FORGERY. .
Dejinition.
Forgery is the false makmg of & suable document with intent to defraud
653. ’
is 2 misdemeanor at common la.w, and as such cogmzable in State courts,
654.
conspl.racy to commit, 1857.
Modes of Perpeiration.
All concerned in are principals, 655.
 partner may be guilty of against partner, 856.
party signing his name when sach sume is another’s may | be guilty of for.
gery, 657.
otherwise when names ave shghtly variant, 658.
forgery to s;gn under an assumed name, 659,
forgery to mgn name of non-ex;steut person, 660,
forgery to alter writer’s name when effect is to defraud, 661.
and so to falsely alter one’s own executed deed, 662. .
frandulently executing deed with a false date may be forgery, 663.
forgery to make false entry in pass-book, 664.
s0 as to enfries in book settlements, 665.
so as to books of original entry, 666.
so when elerk makes false entries in book he is employed to keep, 667.
signing another’s name without authority is forgery, 668,
agent having bond fide belief that he is authorized to sign is not gullty of
" forgery, 669.
fraudulently using 2 man of straw as acceptor t charge a responsﬂ:ﬂe per- .
son of the same name is forgery, 670.
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FORGERY—(continued).

forgery to fill up blank with terms other than anthorized, §71.

go. to fill up withont authority check already signed, 672.

80 for an agent frandulently ta alter terms he was employed to write, 673.

but it is not forgery fraudulently to induce another to sign & document, 674.

forgery may be by writing, printing, or engraving, 675.

an eragure may be a forgery, 676.

% and go of mutilation, 877.
! an addition must be specifically pleaded, 678.
false personation is not forgery, 619.
What Instruments are the Objects of Forgery.

Necessary that ingtrument should support a primé facie case, 680,

but instrument need not be in writing or in words, 681.

bonds, deeds, commercial paper, receipts, orders, ** other writing,” 682,

Jjudicial or political records, 683.

book entriez, §34.

railway and other tickets, 685.

false making of another’s signature to a statement exposmg the latter to
suit is forgery, 686.

so of certificates of character, 637.

but not, it seerns, of pictures, 688.

eertifieate 83-to négotiable puper is forgery, 689,

so of trade-marks or labels when party msumg ia lw.ble to action for de-
ceit, 690.

instrument must be capable, if genuine, of being proof in legal process, 691,

but such process need not be against the party whose name is forged, 692.

nor need the party injured have a local legal existence, 693.

nor need there be any immediate personal injury, 604.

nor need the ingtrument be more than primd facie proof, 695.

but an instrument that in no possible case can be sned on cannot be the
object of forgery, 696,

defects as to seals stamps, and attestations, may not destroy legal eﬂicacy,
697.

forgery of void bank note not indictable, though ot.hemse when the ob- —

ject is to imnpose upon third person, 698,

notes of a prohibited denomination may be forged, §99.

a forged bank note must be such a3 to support a primd facie case, 700. —
fraud on public at large is sufficient to sustain indictment, 701.

not fergery to induce another to sign his name, 702.

Uttering.

Utlering and pubhshmg is knowingly passing an instrument as good, 708.
uttering forged notes is indictable at common law, 704,

to uttering an intent to defraud is necesssry, 705.

uttering may be inferentially proved, 706.
_no defence that instrument was cbtained by a téap, 707.

but there must be an exhibition of the mstmment lucri cavea, 708.
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FORGERY—(conu'nued)
so of capacity to injure, 709.
. when offence is felony, parties counselling are accessaries before the fact,
710,
venue i place where' forged instrument was passed, 711,
uttering is an independent offence, 712.
intent to defraud to be inferred from facts, 718.
no defence that thers was no party at the time to be defranded, 714.
scienter may be proved by other forgeries and utterings, 715.
- Proof of Charter of Bank,
‘When bank is defrauded, existence of bank must be proved or judicialty
noticed, 716.
Intention,
Intention to defraud necessary to oﬂ'ence, 7.
no defence that the party intended no harm, or that the claim was jost,
718.
Haendwriting, 719.
Having Counterfeéit Money in Possession.
" Having counterfeit money in possession with intent to defraud is a statutory
offence, 720.
indictmient in such case must describe as in forgery, 721
seienter in such case is material, 722.
intent to be inferred, 7 23,
having in possession several kinds of notes is one oﬁ'ence, 724,
Inferences of Forgery from Extrinsic Facts,
Collateral mechanicsl evidence of forgery, 725.
presumption of forgery from uttering, 726,
Indictment in Forgery and Uttering.
Not duplicity to state the offence in varying phases, 727.
variance a¢ to general designation of instrument fatul, 728,
jnstrument must be accurately set forth, 728 a.
of a foreign language translation maust be given, 729.
setting forth of non-producible instraments may be excused, 730.
vignettes and mottoes need not be given, 731.
nor stamps, 732.
indorsements need not be given, nor surplusage, 733.
otheryise as to dates, 734,
altered and inserted words, when material, must be averred 735.
sewing to indictment is not sufficient, 736.
¢ tenor,”* means words; *¢ purport,”” character, 737.
- ¢ purporting to be'* not essential, 738.
indictment must show instrument to be capable of being used in legul
proeess, 789.
must aver extraneous facts when negessary for this purpose, 740.
in setting forth charters' of banks indictments must conform to statute, :
741, .
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FORGERY—(continued).

I

intent to defraud must be specially averred and so of sceenter, 742,

possibility of frand is enough to sustain averment, 743.

party to be defrauded must be specified, 743 a.

when notes of fietitions bank are forged, party on whom notes are passed
should be averred, 744.

actoal damage need not be averred or proved, 745.

\ not always necessary to aver person on whom paper is passeﬂ, 746.

place of uttering may be laid as place of forgery, 747

Cammg

State courts take jurisdiction of, 748.

counterfeit must be likely to deceive, 749.

all participants are principals, -750,

general description of coin ig endugh, 751,

offering with intent to defraud is uttering, 752.

guilty knowledge is to be inferred from facts, 753.
existence of genine original need not be proved, 754.
frandulent diminution ig coining, 755.

FORGERY ABROAD, jurizdiction over, 276, 285.
FORNICATION, living in, 1747,
Nature of Offence.,

Fornication not & misdemeanor at common law, 1741,

Indiciment, -

Indictment must conform to statute, 1742,

Evidence.

Facts of case must be made out, 1744.

Ferdict.

May be conviction of, under ‘indictment for adultery, 1745.
if repe be proved, offence merges, 1746.

FORTS, offences in, jurisdiction of, 260.
FORTUNE-TELLER, when guilty of larceny, 964, See 1140,
FOWLS, when the subject of larceny, 871.

FRANCHISE, ELECTIVE, tampering with, 1882.

FRAUD (zee MaLICE), 106. '

how distinguishable from malice, 124.

vitiates consent, 146, 150. )

by public officer, indictable, 1572 a. .
possibility of, sufficient in forgery, 653, 694, 748,

in election, indictable, 1839 ef seq.

FRAUDULENT INSOLVENCY.
Frauduleat Conveyances.

Under statute Eliz. making frandulent eonveyances is mdlcmble, 1238.

Secreting Goods.

Becreting goods made indictable by recent statutes, 1239.
secreting or assigniog must be actual, 1240,
830
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FRAUDULENT INSOLVENCY—(confinued).

intent or scienter must be shown, 1241,
FREEDOM OF AGENCY, essential to causation, 154.
FRIEND may interpose to defend friend, 494, 505. -
FRIGHT,-how far modifying causation, 168.

FRUIT, when sobject of larceny, 868.

GAMBLING see (GaMING), a sta.tutory oﬁ'ence, 1465 b,
GAMES, death throngh, 371-3.
public, policy of, 1461,
seandalous or disorderly games are indictable, 1461.
50 of bawling-alleys when disorderly, 1462.
30 of billiard rooms, 1463.
so of public spectacles, 1464,
GAMING, when public may be indictable, 1465.
gaming is staking on chance, 1465 a.
madeindictable by statute, 1465 b.
also by whatever excitea disturbance, 1465 e.
also when involving minors, 1465 4.
in pleading statutory requisites must be followed, 14686,
ignarance no defence, 88.
GAMING-HOUSES, when nnisances, 1455.
GAMING MATERIALS, may be subjects of larceny, 882 a.
GAS, may be subject of larcerny, 863, 931.
when a nuisance, 1414,
GENERAL MALICE, character of, 112.
when imputable, 120, 319, 320.
GENEVA AWARD, discussion of, 1303, 1905.
GOLD ORE, may be aubject of larceny, 865.
GOOD INTENT, when collateral, no defence, 119,
GOODS, stealing (see CEEATS, EMBEZZLEMENT, LARCENY)
sec:retmg, 1240.
GOVERNMENT, attack on, when treason (see TBEASON), 1794 ot seq.-
conspiracy to corrupt 1375. -
GRAND JURY, perjury before, 1260. .
GRAVE CLOTHES, may be subjects of larceny, 863 937.
GRAVE YARD, may be protected from intrudérs, 626.
GRAVES, violation of, 1432 a.
GRUDGE, presumption of, in homicide, 477. -
GUARDIANS, indictable for neglect, 1585.
GUARDIANSHIP, responsibility attached to, 361,

GUILTY KNOWLEDGE, inference of ‘in receiving (see IaNomawce),

983.
GUNPOWER (geec PowpER), when a nmsance, 1412, 1441.
GUNPOWDER FACTORIES, when a nuisance, 1413, 1441,
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GUNS, homicsde through negligent use of, 344,
GYPSY, false preience by, 1140. Sec 964.

HABEAS CORPUS, conflicts of jurisdiction as to, 267.

HANDWRITING (gee Foraery).

HARBORS, OBSTRUCTING, indictable, 1477,

. HARES, not subjects of larceny, 869.

HEALTH, offences to, indictable, 1433.
whatever is likely to generate disease may be a ruisanee, 1433,
a8 in case of exposure of putrid or infectious food or drink, 1434.
but mere unwholesomeness is not sufficient, 1435.

* communication of diseases, when indictable, 1456.

HEGEL, his view of punishment, 13, n.

HELFLESS PERSONS, ill-treatment of, 1563,

HEREDITY, evidence of insanity, 65,

HIGH SEAS, jurisdiction of, 260-1, 270, 1860 et s¢q.
piracy on, 1860.

HIGHWAYS, OBSTRUCTING.
Obstructing road on which publie has right of way is indictable, 1473.
whatever interferes with travel is an obstruction, 1474.
prescription ig no defence, 1475,

unliccnsed or excessive obstruction by railroad may be indictable, 1476.

nuisance to obstruct navigable river or lake, 1477,
eollateral benefit no defence, 1478.
not necessary that tide should flow, 1479,
indictment may lie for obstructing fish, 1480.
wharf may be a nnisance, 1481.
and so may docks, 1482,
and so may oyster-beds, 1488. -
license no defence to negligent obstruetion, 1484.
neglect in repairing roads may be indictable, 1485.
indictment must aver daty, 1486. . )
court may compel repair by fine, 1487,
repairing, 1584 a. :
HIRER, when guilty of larceny, 964.
HOGS, in a city, a nuisanee, 1412, :
HOLY SCRIPTURES, when reviling, indictable, 1431, 1443, 1605,
HOME, may be defended by foree, 1549,

homicide in defence of, 465, 502, 506-7.
HOMICIDE.

Definitions.
Murder is killing with malice aforethought, 03,
voluntary manslaughter is intentional killing in hot blood, 304.
involantary manslanghter is negligent killing, 305.

excusable homicide is cither non-negligent, non.malicious killing, or kill- .

ing in self-defence or necesaity, 506.
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HOMICIDE—(continued).

justifiable homicide is homicide in discharge of a duty, 307. )
in verdict there is no distinction between excusable and justifiable homi-
cide, 308, - )
Certain Requisites of Homicide in general.
PDeceased must have been living at mortal blow, 309,
death must be imputable to defendant’s act, 509 .
accelerating death of dying is homicide, 809 5.
the homicide must not have been in legitimate public war, 310.
there must be proof of corpus delicti, 311,
death most have been within a year and a day, 312.
malice is to be inferred from circumstances, 313.
"when there is deliberate, unlawful killing, malice is inferred, 314,
if intent be only to inflict a slight offence, killing is but manslaughter, 815.
Killing when intending to produce miscarriage is murder, 316.
when unintended person has been killed by mistake, it has been ruled that
offence ia the same as if intended person had been killed, 317.
objections to this view, $13. .
malice to u ckass covers malice to an individual, 319.
by older writers killing with intent to commit collateral felony is murder,
320. .
this conclusion is incompatible with reason, 321.
proper course is to indiet for attempt and for manslaughter, 522
unintentional homicide incideptal to an unlawful act is manslanghter, 323.
80 in respect to assaults, 324, : '
80 in respect to miscarriages, 325,
8o as to riots, 826.
so a8 to illicit intercourse, 327.
80 a9 to saicide, 328.
Negligent Homicide. -
Omission in discharge of lawful duty is indictable, 329,
omission to perform aets of charity not indictable, 330
otherwise as to lawful duties: father and child, 331.
husband and wife, 332.
keecpers, jailers, ete., 838.
ineapacity & defence, 834. .
50 is capacity on part of person neglected, 335.
conscientious opinion as to duty when a defence, 336.
engineers and other officers Iiable for omissions, 337.
80 of persons employed to give warning as to danger, $38.
" no indictment lies for failure in discretionary duty, 339.
must be causal conmection between the negligence and the injury ; con-
tributory negligence, 840, * : :
master liable for servant, 341.
no defence that busincss was lawful, 342, :
negligent use of dangerous agencies indictdble, 343.-858



INDEX.

HOMICIDE—(continued).
" firearms and powder, 344,
poison, 345.
intoxicating liquors, 347.
officers of railroads liable for death ensuing from their want of care, 348.
when there ia duty there is liability, 349,
but duty must be specifie, 850.
kifling by negligently dropping articles is manslaughter, 351,
liability of steamboat officers, 852.
death produced by careless driving is manslaughter, 353.
rapidity which puts horse ont of control is negligence, 354.
care to be that of prudent drivers, 855.
all concerned liable as principals, 356.
letting loose noxious animals, $57.
killing of helpless person by negligent act i manslaughter, 558,
death of child by parent’s negligent act is manslanghter, 359,
£0 a8 to master and apprentice and master and servant, 360.
g0 of jailers and other guardians, 361. _
Physicians respdnsible for lack of ordinary diligence aud skill, 862.
not respounsible if' patient were direct eause of injury, 363,
no difference between licensed and unlicensed practitioner, 864.
calpable ignoraneé¢ imposea liability, 365.
careless or ignorant use of dangerous agencies is neghgence, 366.
gratuitousness does not affect case, 367.
apothecaries and chemists liable on same principles, 868.
by persons running machinery care must be exercised in proportion to
danger, 369.
80 when death is eaused by négligent deaerhon of post, 370.
Killing in Athletic Sports.

Prize-fighters liable for munslaughter in cases of non-malicious killing, 371.

and so of participants in unlawful sports, 372,

but not so in lawful athletic sports, 873.

in practical jokes responsibility attm.hes, 373 a.

Correction by Persons in Autﬁamty.
Killing by undue correction is manslaughter, 374,
Statutory Distinctions.

ld English law indifferent to grades of gr.ult., 375.

analysis of atatutes, 376.

Pennsylvania and cognate atatutes leave distinetion betwaen murder and
manslaughter untouched, making specifie intent to take life the peculiar
feature of murder in first degree, 877.

S¢wilful”* means specifically willed, 378,

¢¢ deliberate’” to be regarded as qualifying ¢ killing,”* $79,

“premeditated’” an essential incident, 880,

faets from which premeditation may be inferred, 381.

killing B, when intent was to kill C. ia murder in first degree, 382.
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Hoﬁﬂg%fcfﬁmde w‘i}en the individual killed is one of a group generally

attacked is determined. by the general intent, $83.
killing in perpetration of enumeratad felonies not necesgarily murder ir
the first degree, 584.
and 5o of homicide by poison and lying in wait, 385.
homieide incidental to unenumersted felony is manslaughter, 386,
under the statutes ** attempt’” must be a substantive offence, 387.
murder in second degree includes cases where there wus no specific intent
to take life, 388.
murder in drunkenness is murder in second degree, 389.
killing wnman with intent to produee abortion may be murder in second
. degrce, $90.
murder in second degree & compromme courts unmllmg to disturb, 391.
in cases of doubt presumption is for marder in second degree. 392,
common law indictment for murder sufficient to sustain either degree.
$93. _
verdict should specify degree, 384,
Riotous Homicides.
In cases of killing in war against government for private purposes indiet~
ment should be for murder, 355.
go-rioters principals in rlotous killing, 396.
but not in collateral crimes, 397.
presence without intent to kill involves manslaughter, 398,
killing by lynch-law ia murder in first degree, 399,
if there be cooling-time, offence may be murder, 399 g.
private persons may kill in suppression of riot, 400.
Homieide by Officers of Justice.
Killing in obedience to warrant justifiable, 401,
and so when necessary to effect an arrest, 402.
murder for officer intentionally to kill a person flying from civil arrest,
403. ol 6
otherwise in respect t.o onies, 405,
Killing by officer in prevention of escape in felonies Justlﬁable, 406.
80 when necessary o preserve pedce, 407. o
lawful arrest unlawfully executed imposes responsibility, 408.
legal warrant necessary, 402, ‘
private persons interfere at their own risk, 410.
g0 as to military and naval officers, 411.
officer in danger of Yife may take life, 412.
. Homivide of Officers of Justice and others aiding them.
_ Intentional killing of officer lawfully arresting is murder, 413.
bt manslaughter when arrest is illegal, 424.
constables and policemen have authority to arrest when pubhc order is
threatened, 415. _ ) o .
bailiff’s powers limited to arrest, 416. . ,855
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HQMICI])E_(contmued)
officer executing process must be within Jurisdiction, 417.

words of reproach no adeqﬁa.te provoeation fm- an assanlt with intent to

notice may be inferred from facts, 418, !

if there be no notice, killing in self-protection is not murder, 419.
warrant must be executed by party named or his assistant, 420.
warrant eontinues in force until excented, 421.

erroneons or blank warrant inoperative, 422,
:fﬂlﬁty of charge no alleviation, 423.

warrant without seal is void, 424.

bat not so as to informality not amounting to illegality, 495.
warrant need not be shown, 426,

arrest on charge of felony unlawfal without warrant, 427,

arrest may be made during offence without warrant, 428,

for past offences, limited to felonies and breaches of the peace, 429,
killing of officer arresting on probable felony is murder, 450,
military and naval officers subject to sume rules, 431.

persons aiding offivers entitled to protection of .officers, 432.

80 a8 to private person lawfully arresting independently of officer, 438.
pursuer must show that felony was committed, ete., 434,

Private person may interfere to prevent erime, 435,

indictment found, good cause of arrest by private person, 436.
railway officer may arvest misbehaving passenger, 437.

arrest for breach of peace illegal without corpus delicti, 438.

in cases of public disorder officers may enter houses to arrest, 439,
private persons interfering to quell riotz should give notice, 440,
must be reasonable grounds to justify arrest of vagmnte, 441.

time of execution of arrest, 442,

manslaughter when officers take opposite parts, 443.

A. aiding B, in resisting is in the sgame poamon as B., 444.

Infanticide.

‘When death ocours before child has mdependent cirenlation, offence is

not homicide ; otherwise, when the child i born alive and dics arter
birth, 445,
birth a question of fact, 446.
negligent exposure of children is manslaughter, 447.
Suicide. '
Surviving principal in suicide indictable for murder, 448.
at commen law no conviction of accessaries before the fact, 449,
killing when agsisting in producing abertion, ‘450,
consent of deeeased no bar to prosecution, 451. .
killing another with his consent to avoid greater evil, 452,
killing another incidentally to suicide ia manslanghter, 453,
attempt to commit mjcide is a misdemeanor, 454.
Provocation and Hot Blood.
Loes of self-control essential to offence, 455.
8566

kill, 455 a.
when person is touched with apparent ingolence, then provocation reduces

degree, 456.
interchange of blows md.uced by insulting words reduces to manslaughter,

457.
a sl:ghter provocation extenuates when intent is only to chastise, 458.
husband in hot blood killing adulterer, puilty of manslaughter, 459.
game principle to be extended in cases of punisbment, when in hot blood,
of attacks on the chastity of persons under the rightful protection of
defendant, 460.
killing to redress a public wrong is murder, 461,
a bare trespass on property not an adequate provocation in cases of inten-
tional killing, 462.
exercise of & legal right no just provocation, 463..
spring-guns illegal when placed on spofs where Innocent irespassers may
wander, 464.
_ for master of house knowingly to kill visitor is murder, 465.
when such killing is in hot blood it iz manslaughter, 466. -
when such killing is in self-defence it is excnsable, 467. ]
rnanslanghter to kill master of house expelling defendant with unnecessary
violence, 468.
killing a person having legal right to enter room is murder, 469.
s blow is sufficient provocation when parties ave equal, 470.
" in sudden quarrels immaterial who struck the first blow, 471.
but the blow must have been apparently intended, and naturally calculated
to arouse the passions, 472.
cool and deliberate use of disparity to kil is murder, 478.
malice implied from eoncealed weapon, 474. .
where mortal blow was given after deceased was helpless, offence is mar-
der, 475. .
and so where attack was sought by perst}n killing, 476.
n of continuance of 0ld gradge is for jury, 477.
Eﬁzm killing in another’s quarrel is murder, but killing in hot blood is
manslaughter, 478.
in interference by friends, hot blood extenuates in proportion to t.he near-
ness of the relationship, 479. .
cooling time dependent upon circamstances, 480.
restraint or coercion is adequate provocation, 481.
‘illing in duel is murder, 482.
and this extends to the seconds, 483.
Excuse and Justification.
Repulsion of Felonious Assauit, 434,
Force of defence to be propartloned to foree of attack, 484.

conflict provoked by defendant is no defence, 485. ,.357"'
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but where defendant withdraws from sueh conflict then his right of self-
defence revives, 486,
retreat is necessary when practicable, 486 a.
prior malice by defendant dees not abrogate defence, 486 5.
attack cannot be anticipated when the law ean be resorted to, 487.
otherwise when there is no organized government, 487 a.
i whether the danger is apparent is to be determined from the defendant’s
! gtand-point, 488.
impracticable to take ideal ‘* reasonable man’* as & standard, 489.
analogy from cases of interference in others® conflicts, 490.
on principle, the test is the defendant’s honest belief, 491.
bt although the defendant believes he is in danger of life, he is guilty of
manslaughter if this belief is imputable to his negligence, 492.
apparent attack, to be an excuse, must have actually begun, and must be
violent, 493, .
right extends to rela.tmnshlp of parent and child, husband and wife, servant
and master, 494,
Prevention of Felony, 495.
Bond fide non-negligent belief that 4 violent felony is about to be perpe-
trated excuses homicide in its prevention, 495.
right cannot usually be exercised when there is an opportunity to secure
offender’s arrest, 496.
if felonious attempt is abandoned and offender escapes, killing hnn without
warrant in pursuit is mnrder, 497.
no killing is excusable if the crime resisted could be prevented by less
_violent action, 498.
felonies and riots may be thus prevented, 499.
trespass no excuse for killing trespasser, 500, '
- owner may regist violent removal of property or atta.ck upon lns rights,
but not attack on his honor, 501.
Protection of Dwelling-house, 502.
. & person when attacked in dwelling-house need retreat no further, 502.
house may be defended by taking life, 503.
but vight ia only of gelf-defence and prevention, 504,
frierds may unite in such a defence, 505.
right does not excuse killing intruder in house, 506.
killing by spring-guns, when necessary to exclude burg]ars, excusable, 507,
Exccution of Laws, 508,
Killing under mandate of law justifiable, 508.
Superz'or Duty, 509, ’ ot
Risk of killing another to be, in extreme cases, preferred to certain death,
T 500,
Necessity, 510,
Defence only good when danger is 1mmed1ate and when the life of the
defendant‘gan only be saved by the sacmﬁce of the deceased, 510.
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HOMICIDE—(continued).

gelf*preservation in shipwreck, 511.
Indictment. )
Venue must aver jurisdiction, 512,
deceased must be individuated, 512 a.
averment of relationship between deceased and defendant when such is
necegsary, 513.
when variance as to intent to kill is fatal, 514.
““in the peace of God,” ete., 13 not a necessary averment, 515.
deceased must have been living at time of blow, 516.
¢ feloniously’’ and ‘¢ of malice aforethought’’ are necessary at common
law, 517.
allegation of assanlt necessary in violent homicides, 518.
at common law general character of instrument of death must be correctly
given, 519.
variance in this respect is fatal, 520.
when death is alleged to have been by compulsion, circumstances must be
averred, §21.
scts of agent or associate may be averved as acts of principal, 522,
variance in description of peison net fatal, 528.
scienter yoqnisite in poisoning, 524.
unknown-instrument need not be averred, 525.
when counts are inconsistent, verdict should be taken on good counts,
b26.
value of instrument need not be proved, 527,
allegation of hand of defendant need not be made, 528,
averment of time need not be repeated, 529.
- word ¢ struck’’ i8 essential when thers has been & blow, 530.
but not necessary in eases of poisoning, 531.
general description of place of wound is sufficient, 582.
term ‘* wound’’ to be used in a popular sense, 533.
exactness no longer necessary in description of wound, 534.
when two.mortal wonnds are averred, either may be proved, 585. .
death must be averred, 536. :
must have been within a year and a day, 537.
pls.ee of death mast be averred, 538.
omission of ¢ malice aforethought”” and i purder”” veduces Qﬂ'ence to man-
slaughter, 539.
varying eounts may be joined, 540.
FVerdict.
° Convietion or aequittal of manslaughter acquits of murder, 541.
Jjury may convict of minor degree, 542..
verdict must specify degree, 543.
at common law ean be no convietion of assault on indictment for murder,
54d. ' ]
in excusable homicide verdict is not guilty, 545. .
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HOMICIDE—(continued).
may be aceessary to murder in second degree, 548.
when requisite, verdiet must designate punishment, 547.
HOMICIDE ABROAD, jurisdiction over, 277.
conflicts of jurisdietion as to, 292.
“ HONEST BELIEF,”” when a-defenee to homicide, 491.
. when a defence to indictment generally, 88.
HANOR, violence not justifiable in defence of, 101.
HdRSE stealmg of (sce LARCENTY).
malicious injury to, 1067, 1082 a.
HORSES, careless driving, homicide throngh, 855—4-5.
racing, when indictable, 1467 4, note.
keeping of not a nuisance, 1419,
frightening, when a nuisance, 1474,
HOT BLOOD, in homicide (see HoMicior),
HOUR, when material in burglary (see BuraLa®Y}).
HOUBSE, may be defended by foree, 1548,
may be protected from intruders, 97, 502, 6§24,
homicide in defence of, 465, 502, 506-7.
" right of officers to enter, 439,
larceny in stealing from, 981 e.
“HOUSE, DISORDERLY ** 1458.
HOUSE OF ILL.FAME, letting, when indictable, 1459.
keeping, indictable at common law, 1449, 1458. -
HUMANITARIANISM, as a basis of punishment, 4.
HUSBAND, may coerce wife, 935.
indictable for misconduct to wife, 15637,
indictable for negligent homicide of wife, 331.
may defend wife, 494,
when justified in killing adulterer, 459.
HUSBAND ANT» WIFE, when to be joined in indictment (see MaRRIED
‘WoMEN), 75.
HUSH-MONEY, conspiracy te extort, 1379,
threats to extort, 851, 1664. '

ICE, may be subject of lareeny, 863.
IDIOCY (see INsaNITY), 34.
IGNITION, when necessary to arson, 827, -
IGNORANCE, no defence to official negligence, 333, 1585.
when defence to selling liquor, 1507.
when defence to charge of resistanee to officer, 649.
IGNORANCE OF FACT, admissible t6 negative intent, 87.
but when scienter ig irrelevant, ignorance or mistake of fact no defence, 88.
* and so .whem the fact ia one of which the defendant ought to have been
cognizant, §9.

in suits for negligence, party is not required to know facts out of }m.

specialty, 80.
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IGNOBANCE OF LAW, nodefence to an indictment for a violation of law,
g4. .
bat on indictment for necrhgence in applicationt of law, non—specmhst not
chargeable with ignorance of specialty, 85.
mistake of law admissible to negative evil intent, 85 a.
statutes not operative until published, 88.
ILLEGAL ACTS, when ignorance is Gefence, 88.
ILLEGITIMATE CHILD, duty of father to, 359.
ILL-FAME, houses of (see DisorpErLY HoUsE), 1449, 1458, 1459,
ILLICIT COHABITATION.
Offence must be continuous and lewd, 1747.
statotes must be followed in indictment, 1748.
proof is inferential, 1748 a.
ILLICIT INTERCOURSE, proof of, 1783, 1744, 1748 ¢.
IMMEDIATE INTENT, when imputable, 117.
IMMORALITY, distinguished from crime, 14 a.
eonspiracies to commit, 1361,
IMPEACHMENT, the usual mode of reaching executive misconduct, 1571,
« IMPLIED MALICE,” 113.
IMPOTENCY, a defence to rape, 552,
IMPRISON, congpiracy to, 1355.
IMPRISONMENT, as a provocation, 481,
cannot be effected by condent, 145.
IMPULSE, irresistible, as a defonce, 48.
IMPUTABILITY, character of, 83, 88 ef geq., 119, 120,
INADEQUACY OF TEMFPTATION, no defence, 120,
INALIENABLE RIGHTS, cannot be waived, 143.
INCEST, an offence, at common law, 1749,
constituents of offence must be made out, 1750.
gquestion whether offence falls where there is rape, 1751,
" seienter is essential, 1752.
relationship provable by admissions, 1753.
INCIDENTAL INJURY, when imputable, 119,
INCIDENTAXL RESULTS, how far imputable in homieide, 315.
INCITING TO OFFENCES (see ATTEMPTS, INBTIGATORB)
INCORPORATION (see CHARTER).
INDECENCY, public, a nuisance, 1432.
INDECENT EXPOSURE OF PERSON, 1468.
when an assault, 612,
INDECENT LETTER, mailing, 1831.
INDECENT LIBELS (see OBsCENITY), 1606.
INDECENT TREATMENT OF THE DEAD, indictable, 1432 a. -
INDIANA, rule as to common law in, 15 a. )
INDIANS, how far the subjects of criminal prosecution, 282 4.
INDIAN TRIBES, criminal jurisdiction over, 282 a. i
INDIAN WARFARE, how far a defence to homicide,” 810.
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INDICTMENT, for assault, 637.
- for burglary (see BURGLARY).
for forgery, 727.
for murder in second degree, 398,
for nmss.nce., 1427,
for perjury, 1285 et seq.
, for rape, 569 et seq.
for receiving stolen goods, 997.
' for robbery, 857.
INDORSEMENT, frandolently obtaining {sce FALSE PRETENCES).
forgery of (see Forgery).
INFAMOUS PERSONS, protected by law, 138.
INFAMY, what constitates (see CRInu'.s, FELONY).
- INFARTICIDE.
When death oceurs before child has independent circulation, offence is
not homicide; otherwise, when the child is born alive and dies after
birth, 4435.
birth a question of fact, 446.
negligent exposure of children is manslanghter (see HoMICIDE), 447,
INFANTS .
Infants under seven not penally responsible, 67.
between seven and fourteen infant capax doli may be conwcted, 68,
boy under fourteen presumed incapable of rape, 69.
infant’s Liability in special cases, 70.
infant liable for false representations as to age, 71.
when infant may appear by attorney, 72. '
incapable of consent, 146,
sales of liquors to, 1507, 1312 5.
gambling with, 1465 d.
INFECTIOUS DISEASES, communicating, when indictable, 1436,
INFERENCE OF BPECIAL INTENT, when to be made, 120.
INFLAMMABLE COMPOUNDS, when a naisance, 1441.
INJURY, incidental, when imputable, 1189,
not necessary to eausation, 168.
unintended, when imputable, 120. See 38, 88,
INN, proprietor of, may expel intruder, 625.
INN-KEEPERS, indictable for negleet, 1587,
rights of, 439, 505-6, 625.
INNOCENT AGENTS, cannot be pnnmpals, 207,
INNUENDOES, in libel, 1660.
in false pretences, 1220,
INSANE AGENTS, cannot be pu-mmpa.ls, 207.
INSANITY. _
Old English rulings on insanity no longer authoritative, 82.

irresponsibility to be determined by exclusion rather than by mclnsmn, -

862

INDEX.

INSANITY —(eontinued).

Incapacity to distinguisk Right from Wrong.
Party incapable of determining as to right and wrong is msponmble, 34.
“wrong’’ means moral wrong, 36,

Insane Delusion,
Delusion excuses act done bamf fide and without malice under its effect,

87.

rule applies to all bond fide erroneous non-negligent beliefs, 38.

- actuxl danger not necessary, 89. . .
delusion must be mental, 46.-
partial insanity no defence to crime not its product, 41.
delnsion to exculpate must be non-negligent, 42.

Irresistible Inpulse.
¢¢ Trresistible impulse’’ -to be distinguished from ¢ mors.l insanity " and

from passion, 48.

insane irresistible impulse a defence, 4
cantion requisite as to this defence, 45.

Moral Insanity.
Moral inganity is no defence, 46,

Mental Disturbancé as lowering Grade of Guilt.
Menta! disturbance admissible to disprove mallce, 47,

Intozication.
Persons under insanity produced by intoxication may be irresponsible, 48.
voluntary intoxication does not exculpate, 49.

" intoxication admissihle to determine condition of mind, 51.

eapecially as to intent to take life, 52.
and go as to other questions of intent, 53.
but not so as to reduce responsibility when malice is shnwn, b4. -
tyoluntary’” is conditioned by t.emperament, 65,

FPractice-in Cases of Insamty.
Witnesses may give opinion based on observation, 56.
defence may be taken by friends of aecused, 57, |
plea may be special, 57 a.
issue to be tried by jury, 58. :
insanity after conviction defers execution, 59.
burden is on party disputing sasity, 60.

conflicting theories as to amount of evidence requisite to prove insanity, 61.

insanity to be inferred from conduect, 63.
and from physical peculiarities, 64.
and from hereditary tendency, 63.

“in some jurisdictions defence taken by special plea, 65a.
INSOLVENCY, FRAUDULENT, 1238.
INSTANTANEQUS INTENT, when imputable, 117,
INSTIGATORS, responsible for crime, 225, 233-4.

combination of, 225 a. . :
guilt of, 250, .
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INSTIGATORB—(continued).

commanding and counselling constitute accessaryship before the fact, 225.
several instigators may be combined, 225 a.

must be cansal connection, 226.

gilent acquiescence is not counselhng, 227.
countermanded advice does not implicate, 228.
accessary not liable for collateral erime, 229,

relative guilt of accessary and principal, 230.

asgistance must be rendered knowingly and really, 231,
may be accessary before the fact to manslanghter, 252.
accessary before the fact need not be originator, 233,
quantity of aid immaterial, 234.

conditions of time immaterial, 235,

grade of guilt not necessarily the same, 236.

convietion of principal no longer a prerequisite, 237.
indietment must particularize offence, 238.

verdict must specify-grade, 239.

attempts, 240.

INSTRUMENT, inference from in determining, degree of murder, 315, 381.
INSTRUMENT OF DEATH, how to be averred, 519.

inference from (see WEAPOX), 315-7-8, 320, 881.

INSURERS, burning houses with intent, 843.

destroying vessels with intent to defrand, 1894,

INSURGENT BELLIGERENTS, how far subjects of . penal d:s(np]me, 283,
INSURGENTS, indictable, though foreigners, 282.
INTENT. -

Malice is evilintent, and ia convertible with dolus, 106.

to dolus, will, object, and causation are essential, 107.

sufficient if party charged contemplated result as a contingency, 108.

dolus classified as determinatus and alternativus, 109.

dolus determinatus is where a single object is persistently parsued, 110,

dolus altematwus 18 where the purpoae is capable of alternate roalization,
111.

in English law ¢ malice’ may be general or special, 112.

fallacy of distinetion between malice express and implied, 118.

malice presumed to be continuous, 114,

but duration to be inferred from facts, 115.

premeditation requires no fixed period, 116.

intent a¢ time of ‘action enough, 117.

malice does not require physical contact, 117 a.

in cases of doubt, verdiet i taken for the lower degree, 118.

“intent to be distingmished ﬁ-om motive ; combination of mot.nres no defence,

119.
unintended i mJury derives its character from purpose to which it is inci-
dental, 120.
motive need néet be proportionate to hemou.sness of erime, 121.
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INTENT—(continued).
malice inferable from facts, 122.
consciousness of unlawiulness not essential, 123.
doea not constitute attempt, 174.
may be negatived by ignorance of fact, 87.
in burg[ary (see BURGLARY). .
~proof of, in false pretences, 1184, 1220,
in forgery, proof of, 717.
how affected by mental disturbance, 47, 52, 53.
to ravish, assault with, 576.
netessary to larceny, §83.
not necessary to nuisance, 1420-1.
not necessary in negligence (see NEGLIGENCE), 90.

INTENT, COLLATERAL, how'far imputable, 319, 320.
no defence, 119, *

INTERMENT, negleet of, indictable, 1432 a.

INTERNATIONAL JURISDICTION, limits of, 284-8.

INTERNATIONAL 1.AW, offences against, 258.

INTERNATIONAL PROOF OF MARRIAGE, 1699.

INTERVENTION of new ecauses, how far affecting responsfblhty, 155, 160.

INTOXICATING, meaning of, 1505.

INTOXICATING LIQUORS, ILLICIT SALE OF.

’ Tlpphng-house when disorlerly is a nuisence at common law, 1498.
such nuisances defined by statute, 1498 a. - .
abatement of, 1498 &. :

License.
License should be negahved in indictment, 1499,
how it is to be proved, 1500,
construction of, license, 1500 4.
licenses not assignable, 1501.
Common Seller : Dealer : Tippling-house.
Averment and proof of, 1502.
Agency.
Principal liable for agent's a.cts, 1503.
agent i personally responsible, 1504.
i Intoricating’’ or * Spirituous.”” ’ .
Intoxicating qualities when notorious need not be proved, 1505.
Medical Use.
To be a defence drink mast be sold in good faith 23 medicine, 1506. '
and so as to opium, 1506 a.
liguor derives its type from the object of 11.\3 use, 1504 5
Ignorance.
Honest mistake of fact is not ordinarily a defence, 1507.
Autrefois Acquit. '
Offence must be identical to bar, 1508. )
VYOL. IL.—85 . 865



INDEX.

INTOXICATING LIQUORS, SALE OF—(commued)
Hushand and Wife.
Feme covert may be responsible for sales, and husband for wife's sales, 1508,
Averment and Proof of Vendee.
Prevalent opinion is that vendee need not be named, 1510,
vendee may be averred as unknown, 1511,
when name must be proved, 1512, .
i Minors and Drunkards, salea to, 1512 a.
i Averment and Proof of Sale.
Limitations of statute to be followed, 1512 5.
sales in neighborhood of schools, churches, ete., 1512 5,
statutory description of liquor suﬁinlent 1513,
and o as to meagure, 1514,
and 80 as to retail, 15td a.
¢ gell and offer’” not double, 1515.
price need not be averred, 1518,
sufficient to charge *‘ common scller,” but sale must be properly averred,
1517.
sales on credit are within statute, 1518,
and 80 are drinks on **trade’ or as collaterals, 1519.
club distributions not sales, 1514 a.
sales to be inferred from eircumstances, 1520.
time is immaterial, 1521.
measuge 18 immaterial, 1522.
name i3 material, 1522 a.
to be inferentially shown, 1528.
sales may be joint, 1524,
enly offences charged to be proved, 1525.
bill of particulars to be required, 1526. .
partial license no defence, 1527,
statutory presumption a8 to sale, 1528.
Keeping prohibiled Liquors for Sale, 1528 a.
Penal Responsibility of Vendee.
Vendee may be called as witness, 1529.
Const:futwnahty of Laws respecting.
License laws to be strictly construed, 1580.
laws inodifying evidence, 1530 a.
U. 8. revenue license no defence, 1531.
Jurisdiction, 1532, ’
INTOXICATING LIQUORS, hotmc:de through neglwent admmmtennn- of,
347.
INTOXICATION, as a defance, 48 et seq.
in public officer, indictable, 1588,
INTRUDER, may be expelled from house or grounds, 622, 1101,
INVEIGLEMENT, how far precluding prosecution, 149, .
. “INYEIGLEMENT" of children, a st.atutary offence, 590, 1765, -
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INVEIGLERS (see INsTIGATORS).
INVITATIONS, not attempts, 179,
INVOLUNTARY MANSLAUGHTER, meaning of, 305
IRRELIGION, scandalons, when & nuisance, 1481,
JRRESISTIBLE IMPULSE, as a defence, 4.
IRRESPONSIBLE PARTIES, when causes, 161.

when principals, 211, 212.

J AIL, buming of; when arson {see ARSON).
eseape irom (See'ESGAI‘E).
JAILER.
- Against for an Escape.
Escape 18 perlmttma i prlsoner & departure from cnstody, I1667.'
negligénce need not be proved by prosecution, 1668,
deputy jailers are liable as jailers, 1669,
jailers need not be de fure, 1670,
indictment must specify offence, 1671.
indictable for negligent homicide of prisoner, 831, 361,
indictable for malicious homicide (see Houwum)
may restrain prisoner, §35.
JEWS, bound by Sunday laws, 1431 a.
JOINT TENANT, when guilty of larceny, 922,
JOKE, practical, death through, 373 a.
assaults in, 608 a. .
larceny in, 893.
JUDGE, bribery of (see BRIBERY, MiscoRpUCT).
JUDICIAL NOTICE of liquors, 1505.
JUDICIAL PROCEEDINGS, requisites of, in perjury (see Pémyurv), '
1297. .
JUDICIAL RECORDS, subjects of forgery, 683.
JURAT, where proving oath, 1312. ] .
JURISDICTION, theories of, 284, note. : T
Judicial Powers settled by Federal Constitution. S
Summary of federal judicial powers given by Constitution, 252.
prevalent view is that federal judiciary hes ne common law criminal juris-
dietion, 253.
" confliet of early rulings on this topic, 254.
rolings do not shut out comman law as & standard of mterpretatwn, 255,
no formal jurisdiction is given of exclusm:ly common Iaw offences, 256,
statutory jurisdiction of federal courts, 257. =
’ inchades offences against law of nations, 258.
also bffences against federal soverdignty, 259,
" also offences against individuals on federsl soil or on ships, 260.
also offences againgt property of federal government, 261
also against public federal justice, 262.
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JURISDICTION—(continued).
In what Courts Offences against Federal Government are 1o be tried.
State conrts have not concorrent jurisdiction unless given by statute, 264.
conflict of opinion as to State jurisdiction, 265.
as to offences distinetively ags.m.st U. 5. the States ave independent sov-
ereigns, 266.
Con_ﬂsct as to Habeas Corpus.
\ Right of the courts to discharge from federal arrests, 267..
feﬂeral eourts have statutory power of habeas corpus in federal cases, 268.
Conflict and Concurrence of Jurisdictions. Offences at Sea.
Offences at sea cognizable in country of flag, 269.
federal conrta have jurisdiction of erimes on high seas out of Stste Juris-
_diction, 270, .
sovereign haa jurisdiction of sea within cannon ghot, from shore, 270 a.
Offences by Subjects Abroad. '
Subjects may be responsible to their own sovereign for off'enccs abroad, 271.
apportionment of this sovereignty between federal and State governments,
278,
also.over political offences abroad, 274. :
political extra-territorinl offences by suhjects are punishable, 275.
perjury and forgery before consular agents punishable at home, 276.
homicide by subjects abroad punishable in England, 277,
Liability of Extra-territorial Principal.
Extra-tervitorial prineipal may be intra.territorially mdmtable, 278.
agent’s uct in such case imputable to principal, 279,
dcmbts in cases where agent is independently liable, 280.
Ofences by Aliens in Country of Arrest.
Aliens indictable in eountry of arrest by Roman law, 281.
0 in English snd American law, 382,
so a3 to Indixns, 282 4, -
~ bat not 50 as to beiligerents, 283.
O_ﬂ'ences by }ihem Abroad.

Extra-territorial offences against our rlghta may be intra-territorially in-

dictable, 284.

jurisdiction claimed in cases of perjury and forgery before consuls, 285.
punishment in such cases, 286.

Offences Spreading over & Plurality of Junsdwtmu.

Accessaries and Co-conspiraiors Indictable in Placc of Awessaryshp or
Conspiracy and of Performance, 287.

In Continous Offences éach Place of Ouert Act Las Jurisdiction, 288.
AdJustment. of punishment in such cases, 259.
in lareeny thief is liable wherever goods sre taken, 201, '«

in hemicide place of wound hab. Juruhctmm, amd by statute placa df death,
252,

law of place of perfm'mance may determme mdicubahty, 292 a.
eovereigns may have concurrent Jurasdmtwn, 293.
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JURISDICTION-—(continued).
martial law and military law, 204,
Offences against Law of Nm'.wm.
Piracy, 1860. .
slave-trade, 1889,
offences to foreign ministers, 1899,
. Iibels on foreign States, 1900.
breach of neutrality, 190L.
interference with belligerents, 1904.
JUROR, indictable for false swearing on voir dire, 1268. -
JUSTICE, conspiracy to prevent, 1371, 1380,
. officers of, homicide by and of (vee HoMICIDE).
JUSTICE OF THE PEACE, may dizperse not., 1555.
bribery of (see BRIBERY). -
misconduct by (sce Misconpuer).
JUSTIFIABLE HOMICIDE, meaning of (see Homicipe), 307, 401.

KANT, his view of punishment, 13, hote.

KEEPER OF ASYLUY, indictable for neglect, 833, 1585.
“KENQ,” a gambling game, 1465. _
KEROSENE, when a nuisance,. 1414, 1487.
KIDNAPPING. ; :

Indiciment must conform to statutory cond:tlons, 586.

woman in sach case may be a.witness, 587,

indictment must be in county of offence, 588. . -

original actors are all principals, 589.

kidnapping is an offence at common law, 590,

KILLING (see HoxzcipE).

Killing, when intending to produce miscarriage, i mnrder, S,
EKILLING .ANIMALS, when larceny, 925.
KNOWLEDGE, when imputable, 84-90.

when necessary ta constltute oﬂ'cnee, 87-90.

LABELS, the sub_]ects of forgery, 690.

LABOR, conspiracies to affect; 1366 et seq.-

LACHES, how far precluding prosecution, 148.

LAKE, NAVIGABLE, obstruetion of, 1477.

LAND, forcible entry on (see FoncmLE ENTmr)
nuisance on (se¢ NUIBANCE). : b
malicious mischief on (see MAL{CIOUS MIScnmlv)

LARCENY,

Larceny is the frandulent tal:mg and cm-ymg ‘away of & thmg without
claim of right, with the intention of ¢onverting it {0 a use ether thun
that, of the owner without his consent, §62.

at common law grand or petit, 862 a. -

' . ' 869



INDEX.

LARCENY —(continued).
Sulijects of Larceny.

Treasure trove, estrays, and waifs, ca.n;not be the subJects of larceny, nor
dead bodlas. burt otherwize a3 to gra\re-dothes, gkins of deer’ bang up in a
camp, ice, gas, and stored water, 863. .

fixtures not sybjeets of ]arceny when unsevered fmm realty, 864«

o of gold and other ore, 865.

g0 of turpentine, sap, grass, cormn, vegetables, and ﬂﬁwers, 8686.

but unfastened fixtureg arg suhjects of larceny, 867.

articles attached to soil must be first detached, 868, .

animals ferae meturde Mot sub_]acts of lameny ;e Guy _deer, hares, wild
fowl, fish, and. bees, 869..

and so of eggs of wild ammals, 870. ) :

otherwise as to animals reclaimed or confined s0 38 10 be sub)ect 10 domes-
tic nge, 871.

untaxed dogs and ferrets not sub_]ects of Iau'ceny 8?2. .

but otherwise with oysters when planted for use, 873.

and so of flegh of dead animals, 874,

md:ctmeut.for stealmg animals must show they are the subJeet.s of larceny,
875. . 7.

choses in action are not sub.]eets of lameny, 8?6

deeds and mortgages are not * goods and chattels 877,

nor are other securitiea af copmon law, 878, .

prosecutor’s own negotiable paper may be spbjert of larceny, 878,

lareeny of .** pieces.of paper’ is indictable, 880,

soofum.ssuedbankhﬁlf, 881.. G

value may be inferentially. ahown, 882 :

articles illegal or gontraband may be the snbjems of larceny, 882 a,
but not an instrument of no yalue, 882 b.

E)

Inient.

Entent must be to deprwc possessor perlnanently of thmgs taken, 883.
taking under an honest claim of right is not lareeny, 884

and so of taking ‘merely for temporary use, 885,

and so of borrowing witheut, fraudalent intent, 886,

returning goods or paying for, does not purge guilt, 887.

buymg by false pretence is not larceny.: but otherwise when only posses-

sion of the goods, but not the property, is obtained Dy, the fulse pretence.
False personatwn, 888. . G oo .

seizing weapon in self.defence is not Iameny, 889

and so of tuking by.a bel,l!ge;;ent, 850, .

whether forced sale is:Jarceny depends upon mmnmatanees. 891,
takmg the wrong thing and fropping it da not. hmeny, 892, .

-nor. i taking by sceident pr.in joke, 893

nor is retaking one’s own goods, 894.
to larceny lucri causa is essential by Roman law,. 895.
and so by enﬂ; English law, 896,
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LARCENY —(continued).

otherwise by later Euglish cases, 897.
unreasonableness of these rulings, 898.
in the United States qualification of luers equsa required, 899,
pawning master’s goods with intent to return is not larceny, 900.
appropriating Jost goods animo jfurandiis larceny, 901, -
otherwise when there is no mesns of knowing at the time who. the owner
was, 02, S
notice of ownershtp may be inferred from facts, 903. o :
mference of intent may- be miuted by proof of bond ﬁde attempt to find
owner, 904,
where there are ear-marks reasonable diligence rﬂmuld be ghown, 905.
intent to restore only for reward makes offence larteny, 906,
returning lost goods does not purge felony, 907 -
same rolé a8 to cattle, 808. - : '
- intent to steal coupled wnt.h belief that owner may be found conshtute
larceny, 908, © °
but not larceny unless belief that owner iniay be fotmd aud felomous intent
. concur, 910.
larceny for railrdid ‘offieer to a.ppropriate thinjzs found in ears, 911.
not lurceny for persons employed to find goods to sppropmte them, 912,
nor for assignes ofﬁndar 0 retam goods, 918._ :
Taking. S
Taking as u trespass. must be-n soime way prﬁvéd Need not he secret,
but must have been fraudulent, 914."
consent of owner to taking does Hot'bar prosecution i cases where the
consent is that defendant should have only & bam chargia, a'nd where the
consent was not specifie, or volintary, 9i5.
consent cannot be given by unanthorized agent, 918.
no defence that goods were exposed by owner to theft, 817,
not. larceny for wife to take away her husband’s goods or for person merely :
assisting her, 918. ' .
but otherwise for persons assisting adulterous wife, 919.
in such case defendant tinst be ¢onnected with the taking, 820,
larceny in 4 man to steal ]118 own gucnls from bmlee to cl:zu-ge bailee,
921,
joint tenant or tehant in common of chatwl cmmot steal chattel nnless in
hands of bailet, 822.° g : .
distanee of moving immaterial, 923.
taking need not be by hand, 924. S
killing of animals not a snificient carrying away, 925,
“enticing or trapping dnimals not taking nmtil ive]xm‘er, 926.
party must be present at taking as prindipsl, o1,
a thief carrying goods from cnuntyto cmihty may he convw’ted in either
county, 928,
all assenting to aspurtatlm arepnncxpn!s, 929 -
- 871
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LARCENY-—(continued).
conflict of opinion as to whether when goods are stolen in one State the
thief may be conwcted in another St.a.te where the goods are brought,
980, e
when several things are taken by ong unbroken act thisis a smgle Iarceny,
551.
Gwnarsktp. :
\ Ownership, absolute or specml will sustain an mdlet.ment, 932,
-eonnts may vary ownership, ‘93% a. -
ownership may be inferentially proved, 933
variance as to may be fatal; 934. -
of joint terants-and tenants in common must be joinily laid; 935.
general owner may be charged with stealing from special owner, 93¢.
grave-clothes and coffins to be laid as property of executor, 937.
a3 against strangers, property may be laid in either bailor or bailee, 988.
property eannot be Iaid in servant or clnld ‘939,
nor in married woman, 940.
goods of corporation must be laid as such, 941.
goods levied on may be laid as property of officer or owner, 942,
when servant is ehurged with stealing from master, master’s poswsswn
must be proved, 943. .
gpecific ownership of stolen coin must be shown, 944.
goods stolen from thief may be laid as pmperty of either thief or owner,
945,
thingy stolen from mail may be 1nid as property of owner, 346.
clothes of child may be laid as property of father, 947,
stealing simultaneonsly goods of different owners makes more than one
offence, 948. .
owner may be laid as vnknown, 949,
goods of deceased person to be averred to be pmperty of executor; 950,
Value.
Some valae must be attached to things stolen, 951.
lumping valnation insufficient when conviction is only for stea.lmg part,
952,
when there is a statutory limit valoe must conform te statute, 953.
larceny-may be laid of piece of paper, 954.
value may be inferentially shown, 955.
By Servants and others having bare Charge. :
Larceny for servant having bare charge to convert to his own use, 956.
80 a3 to others having bare charge, 957.

958.
and so of letter-carrier stealing letter, 959. -
and so of clerk, without discretion, stealing goods of employer 960,
otherwise when property ofgooda is in clerk, 861.
and where the master has not had posseamtm of goods, 982
872

80 &5 6 persons with or by whom goods are 1nadvertently lei't or obtame.d :

INDEX.

LARCENY —(conttnued).

reception in master’s wagon is reception by master and so of reception
by earrier for master, 962 a:
and so of receptmn in master’s immediate e(mtml but not 50 as to money
gecreted or pocketed by servant, 962 b. : -
By Bailees.
Bailee not chargeable with larceny unless the:re be ongmal framdulent mtent,
963,
where bare possession is fraudulently obtsmed -subsequent. conversion is
larceny, 964.
otherwise when property in goods is passed, Bﬁb.
1o such property passes with-posseasion fraudulently. obt.amed from scrvant
or hailes a3 precludes prosecution for lareeny, 966.
bailee liable when bulk or package is. fraudulenﬂy broken though posses-’
sion was obtained -bond fide, 967.. -
and so where bailment is frandulently determmed ‘by ba.:k,e, 968.
and so where bailment expires by itself, 969. _
by statute bailees open in other easea ta prosecutmn, 9%0.
By Assignee or Vendee.
Sale obtained by force does not tnmnfer property 971,
sale to bar larceny must be complete, 972,
transfer by trick not such a sale, 873.
transfer must be assent of two minds to-one thmg, 974,
conditional transfer does not bar larceny, 975.
no defence that goods were obtained by Iegal pmcess w]len sueh procesq I3
fraudulent, 976.
Indictment,
Various counts may be joined, 978.
ownership must be stated, 979.
Verdict, 980. .
Restoring Articles stolen.
By statute stolen goods are to be restored, -981.
gnods may be followed in hands of assignees with notice, 981 a.
in several jurisdictions, venue of, 291,
.may be conviction of, or indictment for robbery, 858.
LARCENY FROM DWELLING-HOUSE, indictable by statute, 981 c.
LABCIVIQOUSNESS, public, when indictable, 1446. :
LATERT CHEATS, when indictuble at commion 1aw, 1126. -
LAW, ignorance of, no defence, 84.
LAWFUL DUTIES, neg],ect in, resultmg in hommde, how fur jmputable,
351. ’ .
LAW OF INATIONS offences agmrtst, 258, 1860, 1899.
LEGAL PROCEEDINGS, when privileged, 163%.
LEGAL RIGHTS, cannot be rictously maintained, 1540,
LEGISLATIVE SFEECEES, privileged, 1634.
LEGISLATURE, libels on, 1613. - -
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LETTER, indecent, mailing, 288, 1594, 1606, 1831,
LETTER-CARRIER, may be indicted for lameny, 959, 1829.
LETTERS, THREATENING, 1664. .
embezzlemont of, 1827.
LETTING HOUSE OF ILIL-FAME, when mdmtablo at common law,
. 1459,
I*:‘WDNESS PUBLIC, when indictable, 1448,
when a stetutory offence, 1747,
LE NG WAR, when ireason (see TrEAgON), 1790,
term to be accepted in its prior judicial meaning, 17910
all concerned in levying war are principals, 1792.-
‘but there must be an overt act of war, 1793, .
number engaged is not matertal, 1794.
direct leVy'mg of war is attack on government’s forces or ports, 1795 .
conslruciive is where it 1s intended to effect change in government by fcrree,
1796.
but war to effect private ends is not tmason, 1797,
not necessary to treason that a battle should be fonght, 1798,
LIBEL. - :
Defamatory Libels. :
A, defamatery libel is a pubhcamon cnlculatad to ingult or m_]ure the repu.-
tation of any person, 1594.
test of injury is provocation:to wrath or exposure to pubhc hatred or ridi-
-eule, 1595.
~ hence imputation of erime is & hbel 1596, -
and so of reflecting on a man professionally, 1597, .
and so of whatever is the sub_]ect of civil action without specml damage,
1598.
and so of villifying deceased persons, 1599.
uncongeicus and helpless persons are thus protected, 160L.
corporations may prosecute for libel, 1602,
unwritten words not usually libels, 1603.
but otherwise as to pictures or signs,- 1604,
Blasphemous Libels.
Blasphemy indictable st common law, 1805.
Obscene Libels.
Obszcenity indictable at-common law, 1606,
philanthropi¢ or scientific intent no defence; 1607.
procuring obscene print for distribution is indictable, 1608
obseenity need not be fully set forth, 1609, :
Seditious Libels. |, .
Libels aimed maliciously at the existence of gwemment mdlcfmble, 1311
so of libels on executive, 1612.
50 of libels on foreign powers, 1612 a.
so of libels on legiélture, 1613,
8o of libels on courts, 1614,
8
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LIBEL—(¢ontinued). s
seditious words may be mdlctable, 1615.
public officer prosemxt.mg need not prove his appmntment 1617,
Publication.
Publication must be seen by tb:rd person, 1818,
when libel is sealed, intent to prm'oke breach of peaee must be charged
161 9.
venue may be in places of mmlmg or of- delivery, 1620,
post-mark may be evidence of ma“lmg, 1621, -
selling is publication, 1622. - o
instigator is principal, 1628. -
printing not per s¢ publication, 1624.
circulation proof of publication, 1625.
of non-obtainable libel, paral proof is aﬂmlsmble, 1626
master reaporsible for'servant; 1627,
admissions may prove libel, 1628.
What Communications are privileged.
Bond fide canfidential commuunicutions are pnvﬂeged, 1629.
meddlesomeness is the test, 1630.
master’s character of servant is privileged, 1831,
g0 of bond fide communications by dlrectmrs and inembers of eompanies,
© 1682, ¢ - !
so of bond jfide business publications, 1632 a
80 of bond fide communications by commercial agencies, 1533.
so of legislative proceedmgs and specchesv 1434;
so of official reports, 1635. e
so of communications to electing or appmntmg ponm‘, 1636.
go of professional publieations by coungel, 1637,
so of evidence of withesses on trial, 1833,
5o of legal procecdings, 1689, -
so of criticism of public abnse -or wmng, -and of lltersry and artlstlc enti-
eism, 1 640. .
o of discipline by vo]untary soc:eths, 1641,
8o of publications in legitimate self-defence, 1641 a.
question of privilege for court, 1642.
Truh, when admissible.
At common law’truth is no. justification, 1643,
otherwise when purpoae is honest, to digprove mﬂlxce, 1644.
ander statutes truth admissible on conditions, 1644 4.
truth no defence when publication is malicious; 1646,
" justification must be aa broad as charge, 1646.
COMMNEON TUmMOT Mo Jushﬁcatwn, 1647.
Mahce, kow proved and rebutied. . .
Malice need not be special, 1648, !
publisher not excused by ignorance of contents,. 1649. -
qucstlon of malice is for Jury, 1650. :

-
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LIBEL—(eontinued). -
other libels admissible to prove system, 1651.
whole publication admissible, 1652,
no defence that libel was a joke, 1653.
counter evidence of good motwe ma.dmmmble, 1654.
Indictment.
| Puablication must be averred, 1655. _
' libellous matter must be given exactly, 1656.
indictment must profess to do sb, 1657, '
authorship must be averred, 1658.
libellous matter must be charged to relate to prosecutor, 1659,
innuendoes can interpret but not enlarge, 1660.
their truth is for jury, 1661. i
unobtainable or obscetie Ilbe]s 1662.
Verdict.
4 Gailty of publishing only*’ is insufficient, 1663.
2'hreatentng Letters.
Extorting money by threatening letters indictable, 1664.
letters may be explained by parol, 1865. '
material facts mugt be averred, 1666.
threats to destroy and kill indictable, 1666 a.
LIBELS, when transmitted through several _,unsdlctmns, venue of, 288.
LIBERTY, cannot be waived by consent, 145.
LICENSE, no defence to nuisunce, 1424,
 when defence to selling liquor, 1499. -
when defende to indictment for obstruction of highway, 1484,
LIFE cannot be taken by consent, 144,
LIQUOR,. INTOXIGATING (see INToxICATING L1guo), 1498
LIQUOR LAWS, constitutionality of, 1530.
LIMITATIONS, statutes of, 81 a.
LITERARY CRITICISM, when indictable, 1640.
_LIVERY STABLE, when a nuisance {see NUIsaAxce),
LIVING IN ADULTERY, indictable, 1721 &.
LIVINGSTON, his views on punishment, 8.
LODGINGS, may be dwellibg-house, 787.
LORI'S DAY, statutes as to (see SUNDAY), 1481 a.”
LOST GOODS, stealing of, 901-910. '
LOTTERIES.
Offences included in Statu,tes.
Liotterfes and sales "of lottery tickets indictable by statute, 1480,
¢ lottery’” does not inclnde private drawings by chance, 1491,
games of chance to be distinguished from games bf gkill,” 1491 a.
& ticket’* includes frs.etuons, 1499,
Indictment.
Tudictment must show ticket to be prohlblt&ti, 1498. -
ot duplicity toicouple stages of offence, 1494,
876
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LOTTERIES—(continued).

enongh to follow statute, 1495.

variance in ticket fatal, 1496.

Eridence.

intent inferentiafly proved, 1497
LOTTERY LAWS, conspiracies to violate, mdncmble, 1552.
LOYALTY, meaning, 1797. B
LUCRI CAUSA, when essential to larceny, 835-9.

not essential to receiving stolen goods, 988.
LUNACY (see INsanITY),
LUNATICS, cannot be principals, 207.. )
LYING IN WAIT (see HoMictpe, MAYHEH)
LYNCH LAW, killing by, is murder, 399,

MACHINERY, care required in use of, 369.
mahicious injury to, 1082 @..
MAGIC, not responsible causation, 167.
falge pretence ag to, 1140, . =
MAGISTRATE, catitled to dxsperse not, 1555
misconduct by (see Misconpucr ¥ QFFIcy).
bribery of (see Brimury). _
corruption.by, 1558, 1572 b. : B
MAIL, OFFENCES AGAINST.
Obstructivn of, 1822.
Robbery of.
Robbery of the mail is where & mmLcamer is robbed by fome, 1823.
all concerned ar® principals, 1824, , :
¢ rob'* is used as at common law, 1825.
and so is **jeopardy,”” 1826.
Embezzlement from Mail. . '
Letter must have been obtained from post-oﬁ‘]ce, 1827,
decoy letter-is within siatute, 1828.
letter must be traced into defend.aut’s hand,s, 1828 .
sufficient if indictment conform to statate, 1829,
Receiving Embeszled Mfmey, ete.
Offence analogous to receiving stolen good.s, 1830.
Posting Indecent Matter.
Posting indecent matter indictable, 1831.
MATL, things stolen from, how laid, 946.
MAIL-CARRIER, emhbezzlement by, 1827,
MAJIM (see MAYRENM).
MAINE, homicide statute of, 376.
MAINTENANCE, as a commaon law offence, 1854.
MAJOB OFFENCES, as absorbing minor, 27,
MALA PROHIBITA, character of, 24.

-
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MALICE.

Malice is evil intent, and ie convertible with dolus, 106.
to dolus, will, objeet, and causation sre essential, 107.
sufficient if party charged contemplated result as a contingency, 108.
dolus classified as determinatus and alternaiivus, 109.
" dolus determinatus is where a single cbjest i3 persistently pursued, 110.
. dolus alternaiivus is where the purpose is capable of alternate realization,
111.
malice to a clasy meludes malme to ita members, 112.
fallacy of distinetion between malice express and implied, 113.
malice presumed to be continuons, 114.
but duration to be inferred from facts, 115." -
premeditation requires no fixed periad, 1186.-
intent at time of action enough, 117.
malice does not require physical contact, 117 4.
in cases of doubt, verdict is taken for the lower depree, I18.
" motive to be distinguished from intent : good motive no defence, 119.
unintended injury derives lts character from pm'pose to wh!(,h it is inei.
dental, 120.
motive need not be proportionate to heinonsness of cnme, 121,
malice inferable from facts, 122.
consciousness of unlnwfulness not essential, 123.
distinguishable from frand, 124, '
general, how far imputable in homicide, 819.
may be negatived by proof of ignorance, 87,
to be inferred in homicide from circumstances, 313
proof in libel (see LiBEL), 1648.

« MALICE AFORET_HOUGHT »* averment of, 517, 539,

meaning of, 308.

MALICIOUS MISCHIEF.. '

Statutes in this relation are based on common law, 1085.
offence at common law is of wider scope in this country than in England,
1066.
offence includes malicions physical i mjury to a.nether person or to the pub-
lie, 1067,
but offence must be with malice to owner or involve a.breach of the peace,
1063
offence is dlstmgmshable from hrceny by absenee of intent to steal, 1069.
malice is essential, 1670,
malice is to be inferred from facts, 1071.
may be negatlved by proef of other mf)tlves, 1072,
honest belief in title a defence, 1072 a.
congent of owner is & defaice, 1079,
injory must be such as to impair utility, 1074,
owner is competent witness, 1075, :
all kinds of paroperty are sabjects of offence, 1076.
878
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MA LICIOUS MISCHIEF—(continued).
owner's fitle is immaterial, 1077.
indictment must contain proper technical averments, 1078.
malice must usually. be-averred, 1079.
mode of injury must be averred, 1080,
statutory offence of endangering lives of railroad travellers, 1081,
statatory offence of ohstructing railroad carriages, 1082.

statutory offence of malicious injury to manufactures and machinery, 1082 a.

statutory offence of injuring mines; 1082 . -
statutory offence of injuring trees and zhyubs, 1082 ¢.
statutory offence of cruelty to animals, 1082 d. -
MALICIOUS OMISSIONS, indictable, 131 4.
MALICIOUS SHOOTING, 641, 645 a. = -
MALPRACTICE by, physician, how aﬂ'echng responmblllty, 157-8.
MALTREATMENT OF CREW.
Who are Crew.
4 Crew’’. includes sll seamen exeept master, 1871, -
Power of Officers.
Master has power of corporal pumahment by mantlme law, 1872
otherwise under statute, 1878. :
MANIA A POTU, a3 a defence, 48. .
MANSLAUGHTER, meamng of (see HOMICIDE), 804,
* assaults with intent, 6417
MAN—TRAPS homicide by, 464,
MANUFACTORIES, malicious i injuries to, 1082 a.
MAPLE SYRUT, may be subject of larceny, 866.
MARKET, conspiraeies to control, 1370. ) :
MARRIAGE, when a defence to womsn (scc FEnE (}onn'r)
proof of, in bigamy, 1696-1702,
place of, when to be proved in blgamy, 1685.
when voidable, 2639. -
frandulent, conspiracy to effeet, 1362, _
promise of, as ground of seduction, 1758,
MARRIED WOMAN'S HOUSE, tobe laid as husband’s, 800.
MARRIED WOMEN (zee FEME CovERT).
indictable for house of ill-fame, 14565. -
property cannot be laid in, 940.
MARSHALS, FEDERAL, interference in electlons, 1841 a. '
MARTIAL LAW, distinctive features of, 294 (see BELLIGERENTS),
MASSACHUSETTS, homicide statute of, 376.
MASTER, when liable for servant’e neghgencc, 185, 341.
for servant’ misconduct, 279.
indictable for neglect of child, 331, 383, 3.:9, 360, 1585.
Iarceny from, 962.
embezzlement from (sce EMBEZ?LEMENT), 1009 et seq.
may correct apprentice, §34. ) .
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MASTER—(continued).

but not servant, 634. _
"MASTER OF HOUSE, may expel intruder by force, 97, 502, 624.
MASTER OF VESSEL, powa' of cm‘pﬁral pumshment 1872.

confining, 1881.: - .. .
MASTER’S LIABILITY far sewant.’s hmmclde 341. '
" MATERIALITY, in perjury (sce I’ERJURY), 1276
MAYHEM. '

| Mayhem is inflicting wound: damnuhmgmpaclty ﬁ::r self‘ defence, 581.

intent to be inferred from facts, 582. :

offence is felony, 583.

mxy. be conviction of ledser offence, 584,
MAYOR OF -CITY, may disperse rioters, 1455, :
MEASURE; unlawful cheating hy-(ses. CaEATING).
MEAT, unwholesome; selling is indictable, 1434,
MECHANIQC, responsible for negligent hvmieide, 337.
" MEDDLING WITH DANGEROUS AGENOY mdmtable, 125, 133, 829,
370.
. MEDICAL MAN, malpractice by, ]5?—8, 363.
MEDICAL USE, when defence to selling liquos, 1506.
MEETINGS, disturbance of; when indictable, 1566, -
MENACES TO OBTAIN MONEY, 1664. o
MENTAL CONDITION, how far affceting futeht, 388,
MENTAL DISTURBANCE, as a palliation, 47. o
MERCY, omissions of, resulting fatally, how fur 1mpnmblc, 328, 330, 1563

et seq. -

MERGER, meaning of, 27 a.

of assault in felony, 641 a. N

of assault and attenipé in rape,. 578;

of conspiracy in felony, 13484, ..

none of conspiracy in misdemeanor, 1346,

does not exist of murder in treason, 395. L
-MESbAGES telegraphic, subjects of forgery, 682.. s
MICHIGAN, homicide statute of, 878, . =~ SEEEE
MIDDLEMAN, may prosecute for cmbezzle.ment 1033.

when guilty of embezzlement, 1020." ' B
MILITARY COERCION, when a defeme, 94,
MILITARY LAW, scope of, 284-5. i : o
MILITARY OFFICERS, wheg respans.lble '!'or homici&e 411, 451,
MILEK, adulterated, sale of, 88, :

the subject of larceny;: 871
MINERALR, larceny of,"865. .
MINES, malicions injury to; 1082 34
MINISTERS, FOREIGN, assaults'on, 1858,
MINOR OFPFENCES, contzined in major, 27.
MINORITY, as a defence (sclInvANTS), 6T, -
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MINORS, enlistment of, 267.

inducing to gamble, 1465 a.-

selling liquor to, 88, 1507, 1512 4. . . i
MISADVENTURE, homicida by, 306, 52% e :eq. R
MISCARRIAGE, homicide incidesital to, 818, 823, 890 430.

conspiracy to produes, 1364., .. - . . . '
MISCEGENATION, indictable, 1754, . | -
MISCHIEF (see Mavicious MrscrIEr).

Respongibility for death produced . by., &8 a4,
MISCONDWCT IN OFFICE. TR

Offices based on Natural Law,

Responsibility of parent for child; snd, htsband for: wi’e, ‘1563,

misconduet mnst result in expose,of person: egleatod, 1564, -

party charged must have ﬁlﬁﬂplmdiacbamedhaa, 1568
person neglecied must be mqmﬂcnf aolf: halpp IIMG. -
neglect a substantive offencs,. 1567. Tt
Statutory Oﬁces.—ﬂuobeitmc& (A
Officer disobeying law is mdlctable, 1583.
indictment must be epecial, 1569.. . .
appointment need not.be averved, 1570, -
impeachable officers sre nat sabjecs- tnwﬂmtment, 15?1
Oppression, Fraud, and Corruption.; {7 i 20 10
Oppression by officer is mdi(ml.bl&, 15ﬂ2- = SR
80 is fraud; 1572 a. S :
80 is corrpption, 15728, .~ .
so of usurpation, 1572 ¢.
de facto officers responsible, 1572 d. SeTE
Exiortion.
Extortion is taking money unjustly by oﬁioul 1514,.
statutes do not crdinarily absorb eommon. lmw 1575.
motives must be comrupt, 1576,
actmust be complete; 1577, .. - .-

all concerned are prineipaly,: 1578 _
- how far indictment must be specml I&?!l. poe
Negligence, el t
Need be no injury ca.used in cases of. Degbgeme, 1580,
neednotbemﬂcemsuchqne,m_ R U S A

mistake of law or-fact no defence, 1582.: o
drunkenness in pghlic_.:.pfﬁqer _indiz:t‘s_ble,:-l»san-.; fo i
and so of neglect of justices in suppressing riot; 1584.: . -
and 8o of mumicipal neglect in repair of roads; Jﬁs:u arp
Voluntary Offices. et
Guardians, Masters, and Keepers indictable: fm* negleet, 1685,
80 of officers of ship and railronds, 1586. TR AR PSRRI
soofmnkeepem 1587. : BN
ignorance and want of mahcessadefeme, 1588. clih o
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MISCONDUCT IN OFFICE—(coniinued).
Evidence.
Not necessary to prove official appointment, 1589,
malice abd corruption to be inferentially proved, 1590.
Resistance to Ilegal Acts of Officers, 1591.

MISDEMEANORS, character of, 21, 23.

all are principals in, 223.
-~ conspiracy to commit, 1845.

Y compounding, when indietzble, 1559.

MISPRISION OF FELONY, responsibility for, 249.
MISSOURI, homicide statute of, 376.
MISTAKE, no defence to official negligence, 1582, 1588.
MISTAKE IN OBJECT, how far a defence, 120.
MISTAKE OF FACT, when a defence, 88-9.
MISTAKE OF LAW, when a defence, 86.
MOB, robbery by, 856.
MOBS, malicious injury by, 1082 a..

riot by, see RioT.
MONEY, false pretence as to, 1156.

counterfeit of, possession of, 720.

mode of describing, 721, 751,
“MONEY ORDERS,” forgery of, 682, 743 a.
MONOPOLIES, conspiracies to establish, 1869,
MORAL DEFECT, when indictable, 125-6,
MORAL TNSANITY, as 2 defence, 48.". '
MORALITY, how far 3 a teat of indictability, 14 a.
MORTGAGES, when su“bJecia of larceny, 876-7.
MOTHER, indictable Tor neghgent homicide of child, 331, 335, 359,
MOTIVE, to be distinguisheil from intent, 119.
MOTIVES, complexxty of, no defence, 119.

need not be proportioned to act, 120.
MUNICIPAL OFFICERS, indictable for neglect, 1584 a.
MURDER (sec Homrcing).

Conflicts of jurisdiction as to, 292.

in perpetrition of felony, how determined by slmnte, 382

assaults with intent, 641.
MUTILATION, of document, may be forgery, 676. -
MUTINY, indictable in federsl courts, 1876. '

NATIONALITY, how far a basis of juriediction, 269 ¢t seq.
NATIONS, law of, offences against, 258, 1899 et seq.
NATURAL RIGHTS, theories of, 97, note.
NATURALIZATION, peljury as to, 266, 1275.

NAVAL OFFICERS, when respbnmble for lomicide, 431.
NECESSITY.

‘Necessity a defence wﬁen life or other hlgh interests are 1mpe‘r11feﬂ 95.
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NECESSITY —(continued).

eulpability does not preclude the defence, 96,

distinction between neeeeslty and gelf-defence, 97.

not necessary to have had prior recourse to public authol‘lttes, ‘3'.:' @

olsjects for which self-defence may be exerted, 98. '

flight not necessary ta self-defence, 99.

defonce of property justifiable, 100.

but not violent defence of honor, 101. )

danger must be immediate, and defence not to exceed attack, 102,

inference to be drawn from we.apon, 108. L

defence omnly good when danger is 1mmedmte, a.nd when the Fife of the
defendant cun only be saved by the sa.enﬁge of the decaased 510.

self-preservation in shipwreck, 511. . -

a defence to prison breach 16?9 _ BRI

no defence to treason, 1813, o BT

LR

NEGLIGENCE.

Negligence is the omission of usual care, 125, 1531—3 o

negligence is an intellectual, malice a moral, defect, 123. o

tests of indictable negligence, 127, 1581-5.

coneurrence of malice and negligence, 128, .

neghgence cannot constitute MCBSBEIYB}IIP, 128, o

omisgion, to be indictable, must be ﬂefectlve dlseharge. ;Of duty, 130

omissions are breaches of ;ﬂ‘irmatnrc qommamds, commlss' » of negative
eommands, 130 a. -

classification of indictable omissions, 131 1563—83. -

omissions may be malicious as well us negligent, 181 a.

meré omissions to render help not md:ctabic, 132 . I. o

omission to guard dangeyous agency indictable, 138. S

not necessary that negligence should be subject to cnql smt., 134.

master muy be liable for servant’s neghgence, 135 o

[As to contributory negligence, see 162-3.]

See MiscoNDUCT IN OFFICE.

NEGLIGENCE OF OWNER, o defonce to larceny, 917.
NEGLIGENT HOMICIDE.

Qmigsion in discharge of lawful dnty:ls indictable, 329,
omission to perform acts of charity not indictable, 330.
otherwise as to lawful daties; father and chﬂd, 33L
husband and wife, 332.
keepers, juilers, ete., 838.
ineapacity & defenc,e., 834, _
80 i3 capacity on part of person neglec-ted 335.
- conscientious opinicn as to duty when'a defence, 336.
engineers and other officers liable for om:smons, 387,
so of persons employed to give warning as to danger, 338. . '
no indictment lies for failure in discretionsry duty, 33%.
must be causal comnection between the negligence and the 1 mJury H contri- _
botory negligence, 840, §
B'
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NEGLIGENT HOMICIDE—{continued).
master liable for servant, 841, )
no defence that business wes lawful, 842 -
negligent use of dangerous agencies mdlctable, 34.

fire-arms gnd powder, 344. | . . .

poison, 845, s

intoxicating liquors, 347. . s
" officers of railroads liable for death’ ensmng fmm tllelr want of care, 348.
where there is daty there is linbility, 849. . .
but duty must be apecifie, 850, . R L
killing by negligently d;opp;ng art;eles 1@ man,sl,wghter, 351. _ o
Liability of steamboat officers, 352, o
death produced by careless dnvmg is ) slau hter‘ 358. S

rapidity which puts horse out of coniro ls Jleg erwe, 354. oL

care to be that of pradent drivers, 855. ' S
all concerned liable a3 principals, 356.
leiting logse noxions pnimals, 857 - : _
killing of helpless person by negl;gen act is ma,nslﬂ 3 hter, _358. L
death of child by parent’s negligont act is manslﬁqgh:g,r, 359,
80 a8 to master and apprentice s.pd muter and sgrvantg, 360,
go of juilers and other gxud}mq, 26
physicians responsible for ank of _\_,narx dﬂlgenue n.'nd nski]J1 8% 2.
not responsible if pa.twnt were du’eet cause gf m}u{y, 863, ’
no difference between licepged and w c,ﬁnqe;i practitiongr, 364,
culpabla ignorange. l;ppqqeglhgh! tyy 365 . :
careless or lgnanmi: nse-of dangerous p.genélea 1.3 negllgence, 366.
gratuitonaness does not affect cage, 367, o
apothecaries a.ml chemists liable on same prmclples, 368
by persons running machmery care must be exemised in _proportion to

NEGLIGENT IGNQRANCE, when mamablc 85,89,
NEGLIGENT OFFICERS, when indicts I
NEGOTIABLE PAPER, when subject oflnmeny, grrsz.
when subject of fulse pretepces, 1195, . . . . o
NEGRO, marriage with white, when nulhty, 1754; " o :
NERVOUS CAUSATION, how far impatable, 167, . h
NEUTRALITY, BREACH OF. : L B
Indictability not convertible with natnonal
 sympathy nof participation, 1902,
not indietable to furnish belligerent with mm;patlons of war, 1903
otherwise as to recrmtmg, 1904.
and so.of fitting out and crniser, 1905
andsopf,lendmgmongxﬁa}- be _ntpg o
and 50 of furnishing coal t‘rom a constant base, ofgafal aupply, 1907.
pumshment, bat not extradition of offender; may‘ b demanded, 150s.

] R
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_NEW HAMPSHIRE, homicide statute of, 376.

NEW JERSEY, homicide statnte of, 376.
NEW YOREK, homicide statute of, 3?6. _
NEWS, false, publication of, 1448."
NIGHT WALKERS, right to arrvest, 441,
who are, 1446. i
NINE-PINS, when a game of chance, 1465 d. T
playlng on Sunday, 1431 =~ S
NOISES, when nuisances, 14118, 1482 B _
NON-COMPOS MENTIS (see INsAm-n)"" ol
NON-EXISTENT UBJECT ot nnputab &,
NON-RESIDENT, when a principal, 209, 915, P81 Hots,
NOTICE, omission of, Koriicide ¥esultinly from,” ﬂiﬁy‘f
«NOXIOUS,” rieAR{b-of thrds, 13&
NUISANCE.

General Conditions,
Nuisance ‘must be a
not en‘ough if ‘sieied s sp
not newxﬂary ﬂﬁt‘%ﬁﬁ}
offensive traded Hdt' ﬁeéebéhﬁly indictxble
annoyance must be muonably sich, 121’4

g bens

collateral public advaftage Rt
o defence that shiflar nuisdndéﬁ‘exﬁt, T-ii?. : S
no defence that thing complxh’:ed of “hils 1o’ other phice; ’1&18‘
prior Eonviction no defenice, 1419
want of evil intent is no defence, 1420"
nor i1 g'OOd mtent 14915 N
all concerned aie principals, 1422,
persond undertaku!g J\mbhc duties liable for n%lect, 1428.

brmini xcuse fofhnnebesmy ‘nuisance, 1424._

jurisdiction, when m
Abatement for. "

Nuizance may be stopped by ab
Indictment. o '

Indictment musk conblude ‘to coihman nulszmée, 14;2‘? L

must show & public offence, 1428. L

bill of particulars may bié réquired, 1429
Prouf. :

Nnuisance to be prcwed mferenhall’y,
Offences to Religion.

Whatever shocks the comimon ref'

unnecessary lnbm- onSImday a stmiu’ iy
Offences 16 Publi¢ Décenéy. :

Whatever shocks public decency is mﬁwtn’ble, 1432

1436_

'enée ‘(sbe SU‘NDA”Y), 1431 a.
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NUIS ANCE—(continued).

!

indecent treatment. of dead body indictable, 1432 a. o
noise and indecent conduct in the pubhc slmeta, 14325

Offences to Health.
‘Whatever is likely to generate d]S( ase may be & nulsance, 1433,
a# in case of exposire of putrid:or infectious food or drink, 1434
but mere unwholesomeness is not sufficient,. 1435,

i and so as to communication of diseases,. 1436. .

Oﬂ'ensne Jndustries.

Offensive induostry indietable if planted i in populqus ne:ghhorhoad 1438,

if placed within ity limits, 1439, .

whether saph : mdw;tr;‘ miast recede, in- other pases, iBa questum of cxpe-
diency, 1444, .+ :, e T, _ _

Ezplosve and Ir}ﬂammable C‘ampounda.
- Explosive compounds nnst be (,arefull)r kept, 1441

Nuisances:af Personnl (Depbriment.... o
Common seolds are indictuble at. commpn la.w,, 1442.
and 30 of common brawlers, 1443, .. ... .., =
and so of common barrators ;. copmen thxeves, 1444
and so of eaves-droppers,: 448, . ;. o
and so of persong habitually and openly Jewd, zmd mght—walkem, 1446
and so of eommon drunkards, 1447. T
and so of "false newsmongers, 1448. ... ..

Bawdy, Diserderly, and Tippling-houses,. . . '
Bawdy-house and:disorderly house are mtlwtable at ¢ common law, 1449.
enough if fucts constituting nuisance be uverred, 1450,
character of house to be proved inferentially, 1451, .
bad repatatien of visitors admissible, 1452
ownership to be proved inferentially, 1453.
tippling-houses indictable at common. law, 1454,
married woman indictable for keeping house, 1455_- L
proof of general nuisance is enough, 1456, ., .
offence need not be lucré coueg, 45T v ooy E

. s room or & tent may be a** house,” 1458 . -« - ; e
letting house of ill-fame indictable at comm.on lav, Mﬁg
cognizance of object sufficient, 1460. :

Games. o
Scandalous or dlsorderly games are mdictable, 1461
so of bowling alleys when disorderly, 1462.
go of bilhard rooms, 1463. S
80 of public spectacles, 1464.
gaming when public may }e mgimtable, 1465.
gaming is staking on changey 465 4.
made indictable by statute,. 14658, ' - o

also bynwhatever excitos: d}qturhance, 148& o. o
also ad inwplving mines, 1485 d. . :
0

IRDRZ,

NUISANCE —~{continued). . '
in pleading statutory reqmsrtions must he foliowed 14686,
evidence is inferential, 1467."- . .
betting indictable by statute 1.46'.-' .
Exposure of Person. = % w0
Indecent exposurs of person & &mmnce, 1{68.
publicity must be averred, 146%.- : :
place must be open to publie; 14?0.
intent to be inferred, 1471. .
to bie 2 pnisante theresnust be witnesses, 1472 R
Obstfuctmg Highways and Stregmd.” '

Obstructing road on whieh' ‘publiz-has a hght Qfmy ismdmtabie, 1473.
whatever interferes with travel is an obstrueinon, 14744. :
50 as to grounds dedicated to pubhc, 14‘.’4 a. o
preseription is no deferice; 1495. :
nnlicensed or excessive obstruction by mi}roaﬂ msy be indmble, 1476.
nuisance to obstriet orpollute yublic waters, 147T: -
collateral benefit no defence, 3478,
not necessary that Gde shotld ﬂmw‘nn. R
indictment may Ke for obstructing figh;+1480.
wharf iy bb & nuitance, k481, ;-
and so niny docks, 1482, -
and so may oyster-beds, 1483, : T
license no defence to negligent ‘ohatimetion,’ 1484. :
neglect In repairing ) ‘ronds may be indicts‘hh, ’1435&# no
indictment must aver dirty, 1486. R
court may compel repair by ﬁne, 1487 '

OATH, how to be taken to sastain: peljury, 1251
OBEDIENCE, when a @¢fence;’ o4
OBJECT, necessary to offencé, 138 -
when necessary to attempt; 186: -
OBJECTIVE JURISDICTION;, thbm'y“ﬂf 284, note.
OBJECTIVE SIDE OF CRIME distmuumshaﬂ fmm Emb_]echve, 133.
OBSCENE LIBELS, 1606.-
OBSCENE MATTER, posting, 1851,
OBSCENITY, when indictable, 1431, 1432, 1446, 1606.
OBSTRUCTION OF JUSTICE, ¢50-2. S
conspiracy to effect, 1380. o
OBSTRUCTION OF MAITL, 1822.

"OFFENCES, classification of, 14.

crime is an act made indwtable by hiw, 14 N :
immorality and indietability not coenve‘mblé, g i
distinction between pu'bhc and privaté wrongs; 15 = - -
English common law in foree in the Uhited States, 15 4.
" want of English common law authovities does not weelude oﬁ’ence from
being indictable at common law in the United Staims, 16.
. 887



INDRX,

OFFENCES—(coMmmd) '
disturbancen of the publia peﬂwmﬂmble et common law, 17.
go of malicioun migchief, 18. -~ #.
80 of public scandal and indecency, 19.
offences exclusively religions not indietable, 20.
offences at common law.are. krensons,. felmws, and mmdemeamom, 21.
felomes are crimes subject to forfeiture, 22, .¢ . -,
\ misdemeanors include offencea lower than feiomes, 23.
police offences to he distinguished from eriminal, 23 a. S
an sct, when prokibited hy statute, is m:hctable, though mdlctment is not
given by statnte, 24. .. .. .
statutory provisions to be stnctly f(ﬂlowd, 25 .
new statutory penalties are commulative with eommon law, 26.
an offence may be.divisible; (1) by discharging agg;mwhng incidents ;
(2) by diversity as to time ; (3) by diversity as.to-place; {4) by diver-
gity a3 to objects ;. (5) by dwmnty anto aspects and. (6) by dwarslty
as to actors, 27... .
penal statutes to be conatmed favors.bly to ancmd,, 28.. .
retrospective statute. mope;ra.hve, 9. -
and 8o as to ex post. facto acts imposing peverer: penalty,
~ but precedure may be retrospectively ehanged, 31. .
_ State may relieve from pmhah:hty by hmltﬂtlﬂll or pa.rdon, 51 a.
OFFENSIVE SHOWS, when & nuisance, 1432, ...
OFFENSIVE TRADES, when s nuisance, Ml&.
when indjctable, 1437.. .
OFFICE, usurpa.t]MOf, 1,888,#‘
“QFFICER,” mesning of. term,_ 1051 _
misconduct by. (see MiscornUCT 1v OFFICE), 1568.
Tesistance to, when, indictable, 652.. . . -
OFFICER’S APPOINTMENT, when to be pmved, €52, 1570, 1617.
OFFICERS. .
Homicide by. : T
Killing in obedience. to warrant Juaﬁﬁsbls, sl .
and so when necessary to effect an arrest; 402. .. :
murder for officer intentionally to kill a person ﬂymg from cwrl arrest, 408.
and s0 in pursuit of criminal charged mthmzsdemeanor, 404,
otherwise in respect to felonies, 405, -
killing by officer in prevention. of escape Juﬂlﬁabla, 406.
" 80 when necessary to preserve peace, 407, '
lawiful arrest unlawfully executed i mpzosea mponsﬂ;'h;y, 408.
legal warrant necegsary, 409; _ -
Private peraons interfere at their own rlsk, &10. .
s0 ea to military #nd naval officers, 411.. D e
officer in denger of life may take ife,, 412. - S
Homicide of. . - ' L
Intentionsl kiﬂmg of uﬁicer ]awfully smstmg is. mnrder, 413. ey
888.

‘OFFICERS are entitled to call in 4id, 652 @

INDEX,

OFFICERS—(continued).

but manslanghter when arrest i illegal;, 4147 - -
constables and policemen have a.utﬁmt.y to m'res‘['. when pﬂbhc m'der is
threatened, 415.
bailiff’s powers limited to mt, 416. A
officer executing proeess must be within Jumdletmn, A Y '
notice may be inferred from facts, 418.° : ce
if there be no notiee, kifting in self: pmteehoﬁ 19 not murder, 419,
warrant must be axecuted by’ pirty named or lrrs aas:stmrt 420,
warrant continnes in forée’ nntil exeited, 491~
erroneons or blank warrant moperatwe, 422. )
falsity of charge no alleviation;- 483. . T
warrant withéot seal is void; 424. - e S e
but ot #o-as o informality niét amountmg‘to ’iﬂegahty ﬁ?.S
warrant need not be shown, 426. B
arrést on ¢hargs of felony tnlawh Wwithout widrant; 4§1’
arrest may be made during offence without warrant, 428: '
for past offencea Timitod to felories dind Breachis of the | peace; 429.
killing of officer arresting on probable fefony 3¢ murder, 480, - -
military and naval offiecte subijéct to'saide Tules, 481 S
persons aiding officers entitied to protection of officers, 438
§0 a8 to private. person buwfully arresting ﬁ&dcpen&enﬂy of oﬁicer, 438,
pursuer must show that felony was commitbed, eis. | ’43-{ o
private person may interfere o prevent crinhe, 435 L :
indictment found, good eause of srrest by private persit J SG
railway officer may arrest misconducting pasiefiger; s
arrest for breach of peace illegal without carpm dlion, asg.
in cases of publie disorder officers may énter hokes to avtest; 439,
private persona interfering to queli riots shotld, give tratice, 440,
must be reasondble prounds to justify- arrest of vagrants, 441
time of execution of arrest, 442.
manslaughter when officers take opposite parts, 443.
A, aiding B. in resisting i in thé saite: posmon a3 B., 444,
Assaults on Officers when in ‘Edecution of Duty. .
Tilegat official action may be foreibly resisted, 846,
oppressed party in such ease not éonfined to-5 tesort to law, 647. -
to justify arrest process must be legal, and-must be-natified; 648,
ignorance a defenice to indictment for Tesistance, 48: "~/ :
indictment need not set forth process in desail; ‘450, . -~ =+
municipal and police officers under same ganictions, 351
" and so of officers charged with prooeas, 652
corruption by officers, 1572 b. T

*

when guilty of embezzlement {see’ Eu:nnzzi.mn:ﬁ'r)

when entitled to administer oath (see PERIURT), 1263.

may use foree in discharging duty, 680°a. T
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OFFICERS—(continued). -
when acting illegally may be resisted, 648. i
on steam-engines, responsible for hemicide, 337, 847-8, 352.
public, indictable for embezzlement, 1063.

OFFICES, conspiracy corruptly to eontrol, 1375.

OFFICTAL ACTION, when illegal, may be resisted, 646.
‘resistance to, when indictable, 632,
OFFICIAL REPORTS, when privilered, 16355.
OHIQ, distinetive rule a3 to common faw in, 15 «, note.
OlL, EXPLOSIVE, sclling, ignorance no defence to, 88.
01, MANUFACTORIES, when a nuizance, 1412, 1437,
OLD GRUDGL, effect of, in homicide, 477.
OMISSION, to be indictable, must be defective discharge of duty, 130.
omissions are breaches of affirmative commands; commissions, of nega-
tive commands, 130 4.
classification of indictable omissions, 131.
omissions may be malicions as well as negligent, 131.a.
mere omissions to render help not indictable, 132. i
omission to gnard dangerous agency indictable, 133,
prodacing homicide, indictability for, 528, 330.
to give notice, liability for homicide through, 338.
OTERATIVES, conspiracics by, to affect wages, 1566 et seq.
OPINIONS, when false pretences, 1157-9.
OTIUM, eficets of, as a defenee, 66.
liatality for selling, 1506 a.
OPPRESSION BY OFFICER, indictable, 1572.
“ORDER,” for payment of money, forgery of, 682,
ORE, may he the subject of larceny, 865.
ORIGINAL ENTRIESmay be forged, 666,
OUT-HOUSE, when subject of burglary, 797.
QUTLAWS, protected by law, 138. :
OVERT ACT, proof of, in treason (see Trrasony, 1810,
when neeessary in conspiracy, 1400,
OWNLR OF HOUSE, may expel intruder by force, 97, 502, 624,
when guilty of forcible entry, 1101,
OWNERSHIP, in arson (see ArsoN}.
i larceny, how stated {see LARCENTY), 932.
OYSTER-BEDS, when & nuisance, 1483,
OYSTERS, when subjecty of larceny, 873.

PAINTING, not usnally forgery, 675.
PARDON, cileet of, 31 a. .
PARENT, linbility for wmisconduct to or neglect of child, 1563. !
indictable for negligent homicide of c¢hild, 351. ' o
right to correct child, 631, 1563.
muy defend child, 494, . . B
890 | N
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P ARISH, indictable for neglect as to highways, 1584 a.
PARTIAL RESPONSIBILITY as a defence, 47.
PARTICULALRS, bill of, in embezzlement, 1048, .
in liquor cuses, 1528.

PARTNER, may be puilty of forgery on pariner, 652,
PARTNERS, not agents, 1054.
PASS-BOOK, may be forgery of, 664.
PAWNING, when larceny, 500.
PEACE, conspiracy to break, 1353.
“#PEACE OF GOD,”” meaning of, 310,
PEACE OFFICERS, killing of or by (sce HoMICIDE},
TENAL STATUTES, to be construed favorahly to accused (wee STAT-

UTLES), 28.
PENALTIES, caunot be imposed ex post faclo, 28,

-PENNSYLVANIA, rule as to statutory offences, 27. .

distinctive jurisprudence as to homicide, 376 et seq.
PENSION AGENTS, misconduct by, 1568.
PENSION PAPERS, forgery of, 652.
PER INFORTUNIAM, meaning of, 506,
PERJURY.
Wilful.”
(ffence must be wﬂful 1245.
False and Corrupt
# Falsely” 1s lmowmgly affirming w:ﬂmut probable canse, 1246.
probable eause is to be estimated from defendant’s standpoint, 1247,
admissible to prove mistake induced by erroneous rq[mtatwns, 1248.
and 50 when advised by counsel, 1249, _
general evil intent may constitute corruption, 1250
Oath. .
Form of oath is immaterial, if’ legal, 1251,
no matter if oath was on veir dire, 1252.
Party to be charged.
Two defendants eannot be joined, 1253,
perjury though witness is incompetent, 1254.
and though he be a volunteer, 1255,
Before Competent Officer.
The false swearing must have been before a competent court, 12586,
the court must have jurisdiction, 1257.
praceedmgs need not have been strietly regnlar, 1258.
perjury may be before court-martial, 1259.
doubts as to ceclesiastical courts, 1260
grangl jury may administer cath, 1261.
but otherwise unauthorized oﬁ'i(,er, 1268,
officer acting as such primd facie competent, 1263.
perjury not cxtrmtemtona]ly punishable, 1264,
par_]ury in federal court not punishable by State, 244,

891
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PERJURY —(continued), :
BState magistrate under act of Congress may administer oath, 1265,
and so-justice of the peace and arbitrators under role of arbitration, 1266.
In Judicial Proceedmg.
False swearing must bo.in _]udwwl procecding, 1387,
Juror indictable for* false swearing on- veir dirs, - 1268.
_ volumtary false affidavits are not perjury, 1969,
but otherwise as to statutary affidavit, 1270, -
pa.rty may he. guilty of perjury in his ewn cua, 1271,
no perjury in void swit, 1279, i
nor on oath as to futyre official conduct, 1978,

State courts has ordmarﬂy no junsahctmn of fhlso sweu-mg in federal
courts, 1275, - -

In Matler Matersai’ . ' :
False swearing must have been in matter matem], 1276,
but circumstantiality of detail may be material, 1277,
and 50 testimony as to credit.of witness, 1278..
and so witness’s: auswers on his own cros-examination, 1279,
inadmissibility no test of immateriality, 1280, '
admission not conclngive az to materiality, 1261,
Primd facie materiality is sufficient, 1282, -
irrelevant opinions not subjects of pequry, 1288.
materiality is for court, 1284.

Indictment—¢ Wilful gud: corrupt.”> : -
“ Wilful'* and ¢ Gorrupt'’ must be. eha:ged 1236,

Sworn before _snmpetent-Jurizdiction, ;
Oath must be properly sct forth, 1287, '
detailed authority of record court need not be given, 1288.
otherwise with special statugory offieer, 1289.
Jjurisdiction must be averred, 1290,
and #0 as to time end place, 1291,

In a Judicial Proceeding. .
Judieial proceeding must be averred, 1299,
proceedings must appear regular, 1293,
but curable irregularities are not fatal, 1294, -
otherwise as to essential eonditions, 1295, B
by present practice only sach averments ne¢d be mtrodnced 12986,

Betting out of False Matier.
Verbal exactnessas to sworn matter is not easentul, 1297.
““ substance’ and ¢ effeet’ are enough, 1‘298
only atleged. falsities neeld be ploaded, 1299, -

Negativing of False Matter. R
Negution of false matter shoud be: axpms, AB00, v L
seversl assignments may he ingorporated in‘ohe dodnt, 1800, S '
¢ belief*” must be specifically negxtl‘md, 1802, S e
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PERJURY —(continued).
ambiguities may be claa:red by mnuendoes, 1808.
Materiality.
Materiality must appear on mcord,- 1304.
Evidence.
Qath must be correctly aveﬁed and proved, 1305,
whole of testimony is to- » be considerad; - 1306,
substance of assignment must be proved; 1367, -
one witness enough to prove testimony, 1308, -
answers in chaneery and:degioeitions 4o be: pmved by Jnrat, 1809.
parol evidence admrss'ble notmthstmdmg teshmony wis reduced to writ-
ing, 1810. X
lost instrument muy. be proved by parol;-1411. =
jurat of officer administering ocath is proof of oath, 1812. o
substantial variance as to evidence is fa.ta.l 1318. SRR
records must beliterally given, 1514: - U
not necessary to prove appoint‘ment of- oﬁieer, 1818
proving one assignment is sufficient, 1316,
defendant's contsadictory: oath not safficient proo! i:f ﬁ]sity 1811.
facts admissible to infer cofrupt motive, 1318. '
one witness not enough to prove falsity, 1819, <
eredibility of witnesses is for jury, 1320, :
witness may be dinperised with whén there is n.dequate documentary falsi-
fication, 1321.
sOme one assignment shonld bé ndeqnately falsiﬁad, 1339,
necessary only that there should be substantial Falsiication; 193,
perjury not to be prosecuted during pendency of - cwﬂ smt, 1324.
- all explanatory facts are admissible, 1385, :
entire ‘record should be proved, 1326,
defendant’s character for truth is n.dmmlble, 1327,
Attempts.”
Attempts at perjury are indictable, 1328.
Subornation of Perjury.
To subornation corrupt motivae is essenhal ‘1329,
testimony must be material, 1380,
indictment must aver scienter, 1381,
- Attempts to Suborn.— Dissuading Witness ﬁmqpm-ing
Attempts at subornation ‘are indictable, 1382,
and so of dissuading witness from attending, ‘1838
Fabrication of ‘Evidenee, 1884,
PERJURY ABROAD, juristfietion over, 276, 285. g '
PERPETRATION OF COLLATEB&L; F'ELONY h'ow &u' quahfymg
statutory homicide, 384.
PERSON, INDECERT EXPOSURE OF; 1488, el
PERSONAL JURIDICTION; theary of; 284, nute gt
PETITIONS, when pnnleged, ‘1630




INDEX.

PETIT LARCENY, 862 c.

no accessaries in, 293,

PETROLEUM MAW UFACTORIES when a nuigance, 141 2, 1487,
PHILANTHROPIC MOTIVES, no defence to Libel, 1607.
PHILANTHROPY, no defence to indictment, 88, 119.
PHYSICAL CAPACITY, when necessary to attempt, 183.

PHYSICAY, FORCE (see CausAL CONNECTION).

PHYSICIANS, responsible for negligent homicide, 862.

' When death is negllgently mduced by o physmmn ) lmsconduct, assailunt
is not responsible, 157, :

but physician i such cases responslble, 158, :

“no defence that dedth was'¢aused by disease induced by wound, 359,
PHYSICIAN'S NEGLIGENCE, when ‘diverting responsibility, 157,
PICTURES, may be libels, 1§04,

*PIECE OF PAPER," when thé subjeet of - larceny, 880.
PIGEONS, muy be the subjects of larceny, 871,
PIG-STY, when a nuisance, 1412, :
PILOT, responsible for homicide, $37. T
PIRACY. :
Definition. ' '
Piracy is robbery om the hlgh seas, 1860.
may be committed by foreigners or by clhzcns, 1861.
Jurisdiction.
United States have jurisdietion over vessels withont national character,
and over citizens on board fore:gn vessels 1862.
What is Complicity. -7 T
All siding are pnncxpals, 1863. s
Privateering.
Privateors ate not mtemanonally pimhes 1384.
Intent.
Intent must be felomous, 1865.
- Belligerents.
Belligerents are not pirates, 1866.
Indictment.

Venue must be in admiralty, 1867.

count for larceny may he joined, 1868,

- proper techuical averments to be mads, 1869,

PLANTS, malicions injury to, 1067, 1082 e. '
PLURALITY OF OBJECTS, tiow: fur produing diwsihﬂity, 27. :
POIBON, negligent exposure of; when indictable, 1614, o

intentional homicide by, mirder ini the fivst degme 885.

homicide through neglipent ngaiof, 3256, .

administering, an assault, 610, §12.

POLICE OQFFENCES, dmmemze mrmer d’, '1!3 a.-

no accémeariesto, 234, - - o o S

not subjects of \Bitempts, 177.

when ignorance is & defence to, 88,

894
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POLICE OFFICERS, killing of, or by (see Homicme).
POLICY LOTTERY (see LoTTERY), 1450,
POLITICAL OFFENCES ABROAD, jurisdiction over, 274. ‘
POLLUTING RIVERS, a nmsance, 1476.
POLYGAMY.
Effect of Pluce of First Marﬂage.
Ordinarily marriage valid by lex loci cantractus is held Tﬂ.l.ld. e\rerywhere, .
1683. .
but not so as to converse, 1684. ) i
Effect of Ttme and Place of Second Mamage.
Offence indictable in place of arrest, 1685. . -
Third Marriage during Second Bzgamous Mayriage. -
Third marriage after second void marriage may: not he b:gamy, 16886.
Accessaries. .
If a misdemesnar, all coneerned are prmmpa]a, 1687.
hence person marrying bigamons person is principal, 1688. _
When Second. Marriage was void or voidable. '
No defence that bigamous marriage was independently voidable, 1689.
W kere First Marriage was voidabla.
No defence that first marriege was vcndab]e, 1690,
Parties Beyond Seas or Absent.
Exception of beyond seas does not apply to cases where offender knows of
continuous life of absgntee, 1691.
exception as to other absence anly n.pphes to cases where there is no
knowledge of such life, 1692, -
exception does not apply to party deserted, 1698, - -
Consummation not necessary, 1694, CrtLres
- Intermediate Divorce.
Valid divoree from firsh marriage is & defence, 1695. -
“honest belief in a divoree no defence, 1695 a.

Evidence,—Proof of Marrmge. o
In bigamy prior marriage has to be provcd beyond reasonable doubt.,
1696. _ o

congensual marriage valid, 1697.

lex fori determines as to requisites, 1688,

‘internationally marriage may be proved by parol, 1699, :

where prior consensual marriage is set np, it should not be rested on a
mere confession, 1700, '

of foreign marringes registiy is best endence, 1 701.

prior invalid marringes may be ratified, 1702, o

- Proof of Death or. Diverce-of First Husband or ste, 1708.

Death, if oceurring within seven yeeu's .muat - be mi:et.unhmly provedl,
1704, . o

honest belief in death within that time no dofencc, I?Ob. S

presumption of contivnance of hfe depends on mmu:hss;u;em, 1706.

b



IXDEX,

POLYGAMY—(econtinued),
after seven ycars, burden is on prooecutmn to prove knowledge by de-
fendant, 1708.
Witnesses,
“henﬁmtmmageupmed seeonﬂwifem a ‘witness, 1709,
other witnesses:admiwsible to gﬂ)w mnuiage, 1716,
Indictment,
, Becond marriage must spputmhe unlmrful, 1714,
Y | variances 28 to second murriage:are fatid; 1718,
‘exceptions in statute need not be negatived, 1718,
first marriage must be averred; 1714.
Religious Privilege ne Defenes. . '

‘Ne defence that polygamy is a rehglons priwlege, 1715.
POOR-HOUSE KEEPER, may restrain ininate, 685, -
POSBSESSION of stolen goods, pl'eaampmmfmu p8i—4,
POST-MARKS, when proof of mailing, 1631,

POST-OFFICE, OFFENCES AGAINST.
Obstruction of Mail, 1822,
Robbery of Mail. ' '

Robbery of the mM is where a mail-carrier is robbed by foree; 1828,

all concerned are principals, 1824. .

*rob”’ is-used as at common: bew, 1835, - -

and so is *“jeopardy,’”” 1328,

opening sud detention of lotere; 18283,

Embezziement from Madl. - '

Letter must have been obtained fmm posbaﬂiee 1827.

decoy letter is within stwhube; 1828, . - -

letter must be traned. to-defondant’s hands; 1828 a.

sufficient if mdlctmentednﬁrm to statute 18%9.

Receiving Embezzled Money, até - :
Offence anslogous to' mewmg smlqn gooda. 1830,
Posting Indecent Matter. :
Such matter exeludedifrom the mail, and posting it indictable, 1831.
80 of fraudulent matter, 1851 a. .
POULTRY, the subjects of lurcency, 871, - -
POWDER, negligent use of, 166.
homieide, thrwgh negligent use of; 344.
when storing is a frifsance, 1413, 1441,
PRACTICAL JOKES, death thruugh 878 a.
FREGNANCY, sfage of,. requiite te ﬁnﬁuid% (aee Anon'rmn, MIE(}AR-
RIAGE), 592.4.
PRELIMINARY ACTION, whenan atmnpt, 180.
PREMEDITATION time requisite for, 116, 880.

under homivide statutes, 37 Fietaeg.” - :
PREPARATIONS, when indietable, 480, -

“ PREFEXNSE,” meaning of, 308, .

Tt

IEDEX.

PRESCRIPTION, no defence ta nuisance, 1415, 1475.
PRESENCE at a'crime not complicity, 211.
when necessary to offence, 206, 219, 246, 284, note. :
FRESUMFPTION OF. INNXOGENGE, how affecting degrea: m\nutﬂer 392.
PRESUMFPTIONS, STATUTQRY, is liguor enses, 1528. : :
PRETENCES (see Farse Prerences).
PREVENTION, how far & mround for Pﬂm a -
how far the object of punlshmm, Bl Dy
PRINCIPALS. Ce
Principal in first degree is actnal perpetrnm 208.
presence is not necessary when causal comection is mue&mf.e, e. y ., ‘when
agent i3 irresponsible, 207 :
accessary before the fact eﬂmﬁ bemvpgted Qﬁm@al, '208.
non-resident party.may bediable for agent’s nots, 269, - '
wife net ordinarily ¢o-principnl: w&hsblnd, Sy s ‘
principals in_ the second degres s mm@hﬂ abbﬂmg, 211,
mere presence does not involve complicity, 21928 .-
eapacity to exdente not easential, 211 &
confederacy must be real, 215-a,, . 5ion
mere sympathy not enough, 211 d. RS o '
if principal is irresponsible, mdl,mentdlmﬂ at h fm' ndmg and a'bet-
ting, 212, S A
confederacy, with constructwe m m mmm-'prlnﬁpnl, 213.
but-act must result from confederacy, 214,
in duels all are prineipals,- 215, . .. -t
persons abetting suicide are pnnclpals memmﬂm Blficw 20 v
persons executing paris of crime separaely-4re pnhmpth, 217.
persons outside keeping watch: aye. principeky, 218, “
so abettor must be near enough to give assiatance,'¥19. . °
persons confederating for wramgful purposa are chnrgoable with mcrdental
felony, 220,
distinction betwesn two. dagracs; ouly. aueatnl When pumshment vmes,
231,
conviction of principal in the first degme m a condmon pmedemt ‘no trial
of principal in sceond degree, 222,
in misdemeanors all ave principals, 298, . - . s
Aceessaries before the fact (see Aaaassmmm),a saa.
wife may not be liable as accessavy, 243. - SR
. convietion of, principal primg facie mdpnnqof guﬂt, ;iu. .
indictment must be specifie, 245. -
where agent acts directly wnder, pnnclpal’a dﬂmﬁﬁu&, prmelpaiiinble,
246. Lt . 5
80 when agent is in line of prmclpal & hmnem, 24!.
non-resident principal mn-a-terntmaily,lubl@ 48,
Misprision—Liability of Extra-territorial Princisad:’ e :
Extra-territorial principal may be held mtr&temtom]iymmbla, 278. :
" VoL, II—57 - 897
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INDEX. INDEX,

PRINCIPALS—(cominuedJ
agent’s act in such case imputdble to principal, 246, 279,
and so of spent's negligence, 135, 841,

PROVOCATION—(continued). e e
exercise of a legal right ne provocation, 463, -
gpring-guns illegal when place(l on spots where mnocent tmsmem may

. doubts in cases where agent is mdependently Imble, 280. wander, 464. . e TR
- law of, as to'attanipts, 198; #28. for master of house knomngly to klll mtm':p mn:der, 465., -
PRISON BREACH OF; mdmtabﬂity for 1872, . when such killing is in hot blood it iz manslaughier,. 466. i

when such killing is in self-defence it ip egcusable, 467. .. ., ...

manslanghter to kill master of house expelllrlg defendant with nnnm,essary
violenee, 468.

killing a person having ]egal-r:ght to enter room is murder, 469

a blow is sufficient provocation when pariies are equal, 470.

in gudden quarrels immaterial who struck the first blow, 471,

but the blow must have been apparently mtended, and,naturally calculated
to arouse the passions, 472, . .

cool and deliberate usge of disparity to lu]l ig- mnpd.e: 473. .

malice implied from concealed weapon, 474. o

where mortal blow was given after. deoeaﬁeﬂ waa l;elpl.ess, oﬁ'ence is mur-
der, 475. : ire

and so where atiack was sought by person kl]lmg, d?ﬁ.

question of continuance of old grudge is for jury, 477, :

‘malicions killing in another’s quamel 18 murﬂer, but. hllmg in hot blood is

P,RISONER effecting escape of, 1687.
© | when goilty of arson in burning cell, 829,
hIVATE PERSONS, asmstmg oﬂicers, when responmble for homlclde,
433-5. L

PRIVATE WHONGS, dxslangmdled from pubhc, 15.

PRIVATEERING, not piracy, 1864.

PRIVILEGE, in libel, 1629. '

PRIZE-FIGHTS, not a lawful game, 37 2, 873, 636, 1465 4.
what congtitutes complicity in, 211.

* PROBABLE CAUSE,” meaning of, in perjury, 1247,

PROCEDURE, may be retrospéctive, 3L

PROFANE SWEARER, comman, when indictable, 1443.

PROFANITY, publie, 8 hitisance, 1431, 1482,

PROMISES, not false pretences, 1173,

PROMISSORY NOTES, subjects of forgery, €82,

when subjects of larceny, 876, 877,
when sibjécts of false pretences, 1196.

PROPERTY, malicious injury to, 1067, 1076, 1082 «, 1082 b, 1082 «.

owner of, may defend, 100, 501, 505.
‘claim of, defeats larceny, §84. -

PROSECUTE FALSELY, copspiracy to, 1376.
FROSTITUTION (see Fonxicarion, House oF ILL-FAM‘E, ‘TUISANCF)

enticing for purposes of, 1765.

PROVOCATION.

‘What justifies an assault, 619,

loss of self-control essential to offence, 435.

words of reproach no adequate provoca.tmn for an aasault with intent to
kill, 455 a.

when person ig touched wnth apparent mso}.enee, then provoea.t:lon reduces

) degree, 456.

mmterchange of blows indnced by msnltmg words reduces to manslaughter,
457.

& slighter provocation extenuates when intent iz only to chn.shse, 458.

husband in hot blood killing adulterer, guilty of manslanghter, 4569.

same principle to be extended in cases of punishment, when in hot blood,
of attacks on the chastity of pm‘sons under the nghtful protechon of
defendant, 460.

killing to redress a piblic wrong is mtmder, 461.

a bare trespass on ‘property not an adequate pwvocshonqn cases of inten-

tional killing, 462.
398

manslaughter, 478.
in interference by fnends, hot blood extenua;ee in proport:o.n to the near-
ness of the relationship, 479. _
" eooling time dep(-ndent upon cm:umsts.nce&, 480. .
restraint or coercion is adequate provocation,- 481,
killing in duel is murder, 482.
and this extends to the seconds, 483. -
PROXIMATE CAUSE (see CaUusaL CONNEGTI{)N)
PUBLIC AND PRIVATE CHEATS, difference to be mmntamed between,
1127,
PUBLIC CHARITY (see C‘HARITY). -
PUBLIC CHEATS (see CHEAT). =
PUBLIC COMFQORT (see Nuisaxce).
PUBLIC JUSTICE, cheating, 1117,
PUBLIC OFFICERS, appomtment of, need not be proved (see OFFICERS),
1570, 1617.. -, ;
when indictable for embezzlement 1063.
PUBLIC PLACE, meaning of, 1465, 1470, 1557. - "
PUBLIC POLICY, when conferring privilege, 1654.. . -
PUBLIC REPORTS, when priviteged, 1636.. . -
PUBLIC RIGHTS cannot be waived by consent, 141, 142,
PUBLIC SPECTACLES, when nuisances, 1464, C T e
PUBLIC SQUARE, cbstructing (see NVIsANGH),. 14?3. _ .
PUBLIG WAY, obstruction.of, 1478, . L
PUBLIC WORKS, conspiracy to conirol, 13?1. fj_; i
#99
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PUBLIC WORSHIP, disturbance of, 1556.
PUBLIC WRONGS, distinguished from private, 15.
PUBLICATIQN, when necessary to a statute, 86.
PUBLICATION OF LIBEL, proof of,.1618.
PUBLISHER, when liable for libel, 1627, 1649,
PUBLISHING forged papers (ses FORGERY). -
“PUFF,"” not a false pretence, 1155, 1193.
PQN ISHMENT. : .

elative T heories.,

That . obje(,t of punishment 1 to prevent offender from further offend-

ing, 2 .

that the object is public self-defence, 3,

that it is reformation of offénder, 4

that it is to tcrrlfy others, 7

that penal justice is law teaching by example, 9.

Absolute T'heory.

That punishment is an get of retributive justice to 'wlneh reformat:on and -

example are ircidenta], 10..
crime, as such, is to be pu.msheﬂ by de facto gove.mment 11.
prevention of further erimes to be kept in view, 12,
. and so the reformation of the offender, 18,
to be only in accordance with law, 139, .
cannot be ex post. facte, 29. : .
how distributed in cases of continuous. oﬁ‘encas, 289,
in cases of attempt, 200. ., . .
designation of; in hqmwde, 547. _
PURCHASER OF LIQUOR, when indictable, 1529,
PURPORT, meaning of, 787.
PURSUERS, when reapongibie for homicide, 438-35.
PUTTING IN FEAR (se¢c RoBBERY, THREATS). . -

QUASI CORPORATIONS, when indictable, $3.
QUICKENING, when casential to offence of fmtw:da, 592,
QUOITS, a lawful game, 1465 a.

RABBITS, not subjects of larceny, 869.
RAILROAD, indictable for nuisance in obstructing road, 1476,
malicious injury to, 1081.
collisions, liability for, 248, 850.
congpiracy to cheat, 1371,
RAILROAD OFFICERS, responsible for homicide, 837, 847,
negligence by (see NEGLIGENCE). - -
power of to arrest passengers, 437, §23-28.- Co
RAILROAD PASSENGER, when to be expelled from cars, 823. i
RAILROAD TICKETS, subjects of forgery, 685. e
900

 RECEIPTS, subjects of forgery, 65% -

INDEX,

RATE.

Definition.

Intent to use force necessary, 550.

Defendant's Capacity to commit Offence. - B
Under fourteen, boy prwumed to be incapable of offence, 551.°
impotency a defence, 552.
hushand may be indicted as acc&ssary, 558
all aiders may be principals in second degree 553 a.

In what Carnal Knowledge consisis.

Penetration must be proved, but not emmsmn, 554,

In what Want of Will consists,

¢ Agningt her will’” is equivalent; to ¥ mthout ber wnsen * 556,
acquiescence through fear js not eomsenit, 55‘f :
nor is acquiescence of infant, 558, SR
question of acquiescenee throtigh frand, 858, " - -
and of acquiescence through mental disorder, 560.

Tor détjuiésdenice of maried wortan nhiter mistake, 561.°
nor soquiescence obtained by artificial stupefacnon, 562,
acquiesconce after act no defence, 5620, '

how far frand js equivalent to foree, 563,

prior unchastity of prosecnirix tio detbnce, 564

Party aggrieved as ¢ Witness.- ' S
Testimony of prosecatrix should be. con'obomteﬂ 565.
may be corroborated by hiér ovn prior shﬁameu‘l.‘.s, 566. :
such evidence to be confined to corroboration, 567. ' ]
may be jmpeached by proof of bad cliarwbe‘.r for c]:la.smy, and in some

States by proof of prior immoral acts, 568, '

Pleading. )
Two defendants may be Jomed as pnnc:paIS, 569.
rape may be joined with: assault,’570.
allegation of assanlt iz unnecessary 5?1.
age need not be averred, 572.- :
* ravish,’”” and ¢ foreibly andagamsther 'will,* are essential, 578, .
sex need not be averred, 574.
defendant may be convicted of minor oﬁ'eme, 575.

Assault with Intent to Ravish. Co
Agsault may be sustained when rape is not ctmsnmmated 576.
force to be inferred from cirenmstances, 576 a. )
asscnt bars prosecution if knowingly given by person capable of asgenting,

7.
Carnal Knowledge of Children, 578: :
REAL JURISDICTION, theory of; 284, note.
REASONABLE DOVUBT, 27,728, 892, © -~ - C E
REASONABLE MAN; net & gtandard of parl;y iy se.use‘of danget il89.

U ~

of larceny, 876-80. '--‘"‘.“
- : s01
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RECEIVING EMBEZZLED GOODS 1064,
RECEIVING GOODS OBTAINED BY FALSE PRETENCES.
Receiving goods o obtained ia mdlctable, 1235.
RECEIVING MQNEY embezzledfrommml 1881). o
RECEIVING. STOLEN, (Jbons, TR
© Offence generally. . B
1 Receiving is a substanfive offence, 982. i .
i faet of stealing may ];a prcmed by tgsqmong; of tlnef, but not by his con-
fessions, 982.a. .. .-\ oo
gmlty ]mowledge mupt be ;arqved, 383; P
such knowledge may be mferred 984, ;{ S

1

inference may be derived from possession, 985.
if larceny be proved, defendant cannot be, conncted Of l'eefbl‘vlng, 886.
claim of title is a defence, 987,
honest intent is a defence, but need nof be, Iucri- causa if mtent be frandu-
lent, 988.
if (,harge be joint, joint act of receptmn must be proved 989,
receiving must be substa.ntnrely proved, 930,
reception must be from thief, 990 .
goods must be of some value, 930 .
receiving goods with intent to receive rewird is within rule, 991,
by wife from husband, 83.
by husband from wife, 88. .- . .
~wife cannot bo convicfed of r,eémmg goods stolen by husband ; but hus.
band is responsible fox.copniying at his wife’s guilty reception, 992.
rceeptlon agmnst will of ﬂuef is not mthm rule, 993,
stolen in anothe.r, 994.
Place of reception to be infarentially proved, 995.
reception after statutory larcenies _indietable, ‘996,
Indictment.
Name of thief need not be gn'en, 997.
Dot necessary to aver conviction of thief, 998.
scienter and unlawfulness necessary, 999. -
time «nd place need not be stated, 1000.
“taking™ or ** stealing’> wust be averred, 1001.
' goods must be accurately described, 1002.
valuc must be averred, 1003.
counts may vary with awneq:abjp, 1004.
counts for larceny and réceiving may be Jomed, 1005,

simultaneous reception of goods of (hﬂ‘erent owners not ohe oﬂ'ence, 1006,

RECORDS, the subjects of-forgery, 688. S
RECRUITING in forejge, _vearg when mdmlﬂe, 1904. ) o
REFORMATION, how fur the object of punishment, 13, =
REGRATING, indictable at common law, 1849,
RELATION, may be defended by force, 37, 628,

. RESPONBIBILITY: ‘chiructer of; 58,

IpEE.

RELATIVE THEORIES OF PUNISHMENT, 23. - )
RELIGION, how far to be protected, 20. SR

offences against (sce NUTSANCH), 1491 *- | 7 V0T st
RELIGIOUS MEETINGS, distutbance of, when mtﬁctabie, I586 . "
RELIGIOUS PRIVILEGE, fb-defence tobagamy frih!7
REMEDIES, PUBLIC AND PRIVATE, Histinction beﬁreén, =1s
REPAIR OF HIGHWAY, 1584 a.
REPUTATION, not admissible to pruve lfll.'l'l"lﬂrm‘n.":e,L 1430
RESCUE OF PRISONEB,‘ idiciabitity “for] 16w0, e
RESISTANCE TO ILLEGAL OFFICIAL ACTION, when Justiﬁable, 646.
RESISTANCE TO OFFICERS, whiéti’t ﬁ@fﬁb}e, 648 et geq., 6562,
RESPONDEAT SUPERIOR defenceor S :

in homicide, 310.

modified, 47, R
RESTORING- STOLEN GOODS (6 LAncgfnr), 98t. ”
“ RETAIL,” meaumg of, 1514 a.
RETREAT, whn 4 defencd to Attéinpt, 188
when necessary to self- def'ence, 186,

. RETRIBUTION, how far the objec of pumshinen} ®.

is basia of self-defence, 97, note.” A
RETROSPECTIVE sm’i*fJ‘TEs ‘éffbet of;' 29. e
inoperative, 29. s L
and so ag to ex post factn acly imposing sex‘ré}er pé‘mﬂty, 80: -
but procedure may beé retrogpectweffy éhﬁ.nghﬂ' 3. =
REVENUE, conspiracy to defraad, 1356,° 1378, -
REVENUE LAWS, po defence to liquor ‘selling, 158, S
REVOLT AND ENDEAVORING TO-MAKE REVOLT e
In what Revolt consists. . s
Revolt consist in. usurpatltm of ship, 1876.
uinder Act of 1835, intimidition muat be effective, 187?.
to the endeavor to revelt some overt act is necessary, 1878.
necessity is a defence, 18?9. _ P )
Indictment, B o
Indictment must partwulanza oﬁ’ence, 1830
Confining Master.
confinement must be’ mislicious and resl; 1881
necessity or self.defence may be a defence, 183‘2
RIDING, careless, homicide through, 3534, = -
¢ RIGHT AND WRONG,”’ test of, in msamty 35
RIGHTS, may always be défended, 98.. '
how far 1o be waived by consent., RUiN : : )
« RING-DROPPING,” when huioey; 964978, © Lo
RIOT, ROUT, AND UNLAWFU‘L Abammr. - R
Unlawful Asgembly. A L
Unlawful assembly is an assem'bly {hreafenm,g a tumul'hmus dmmr'bance of

the public 1536.
) P peace, N w3




IRDEX.

RIOT, ROUT, AND UNLAWFUL ASSEMBLY-(continued).
fRout,
Rout is attempt at riot, 1538,
Riat.
Riot is & tumultuons disturbance of publ:c peace. w1th mutzal unlawfui
purpose, 1537,
must be unlawful assembly, 1538..
meeting must be likely to inspire terror, 1589,
riotous tumultuously to assert legal right, . 1540. -
riot act need not be read, 1541,
all present and not suppressing are participants, 1542.
defendant’s purpose may bo material, 1543.
enough if individuals only ave terrified, 1544.
three or more persons are necessary to constitute offence, 82, 1545.
indietment must contain proper technical terms, 1546, -
system must be proved in order to introduce other riots, 1547,
order of evidence is at discretion of court, 1548.
foree exeusable in defence of home, 1549,
may. be conviction of lesser offence, 1550,
Affray.
Affray is a sndden free ﬁght., 1551,
quairelsome words are no affray, 1552.
otherwise as to wearing dangerous weapons with vwlent language, 1553,
indictment mnst contain technigal averments, 1554,
Power of Magistrate in dispersing. _
Magistrate may disperse unlawful assembly, 1555, .
Disturbance of Mectings. .
Such disturbance indietable; 1556.
&0 as to religioun serviees, 1556 a.
Wearing Concealed Weapons.
Indictable by stataie, 1557.
RIOT ACT, not necessary-to constitute riot, 1541,
RIOTERS, not liable for collateral erimes, 897,
RIOTOUS HOMICIDES.
In cases of killing in war against government for pnvate purposes indict.
ment should be for murder, 226, 395.
. co-rioters principals in riotous killing, 396.
~ but not in eollateral erimes, 897, :
Ppresence without intent to kill involves mansleughter, 398.
Lilling by lynch.law is murder in first degree, 899, -
if there be cocling time, offence may be murder, 8994,
private persons may kill in supprmwn of rlot, 400.
not treason, 395.
RIVERS, obstruction of, 1477 14?9. : :
ROADS, obstruction (sec NuisaNCE), 1478, .
904 '
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ROBBERY.
From the Person or in the Presence. .
Robbery must be from the person or in the presence of prosﬁcutﬁr, 847.
Must be Animo Furandsi. S
Goods must be taken ghimo furandi, 848. - Co
Taking and carrying qway. Co e
Gooda must be taken and ea:ned a.way, 849. -
Foree or Fear.
Taking must be through fo:rce or fear, 850.
Nature of Threats. S
Thyeat calculated fo prodnee terror suﬁelaﬂf., 851
Charging Unnatural Crime.
Extortion by charging unhatural crrme iz roi)bery, 852
Defendant having Title. T
Where goods are taken nnder c]alm ot' tltle oﬂ‘eme is not made out,
853. . o
- Snalching.
Snatching withont struggle isho robber)r, 854. '
Against the Will.
Taking must be against the m]l 855,
Consent.
No defence if obtained by fear, B46.
Indiciment. - ' :
Proper technical averments ranst be made, 857.
may be a conviction of larceny, 858. I
ROBBERY OF MAIL, 1825, ST .
ROUT, when indictable, 1536. oo
ROWING MATCHES, a lawfol game, 1465 a.

SABBATH, public desecration of, a nuisance, 1431.

statuted es to (see SUNDAY), 1481 a.
SACRIFICE OF LIFE, when imperative, %4, 510,
SAILOR, forcing on shore, 1885.

maltreatment, of, 1871.
SALE, how affecting lareeny, 971-2.

of intoxicating liquors (see INToXTCATING LIgUORS).
“BAMPLE,” falze, may be a false pretence, 1156, -
SCANDAL, how far indictable (see NUisaner); 19.-
SCANDALOUS GAMES, when indictable, 1461%
BOANDALOUS SHOWS, when indictable, 1452,
SCANDALOUS PROFANITY,; when a nuisance, 1431.
SCHOOL-MASTER, may correct pupil, 632. - _

homeide by, through chastisement, 374. e
SCHOOLS, laws as to selling liquor near, 1512 c. :
SCIENTER, proof of in false pretencés, 1185. .

" and in vttering, 703, 742. o

905



INDEX.

BCIENTER—(econtinued).
. ne;;s;;.ry in indietment for false p:retencea (see generally KNOWLEDGE},
BCOLD, COMMON, when mdmtable, 1442
SEA, offences on, jurisdiction of,- 269::..
offences at sed: copnizable in ewniry of ﬂag., 269,
- federal courts have _]unsdmtmn of ‘erimes on- lngh seas oat of: State juris-
\"| dJCl'I.OI], 270, - EETN S
soverelgn has Junsdwtwn af Ben: w1thmrcaunoh shot ﬁ-om share, 470 a.
piracy on, 1860, s S :
SEAMEN, forcing on shore, 1886, - . - It \
maltreatment of, 1871, . . - ’ -
SEA-WEED, when the subject of la.reeny, 883. s
SECOND DEGREE, prmclpals*m, 206, 211,
murder in, 376 et seq.. - T e
SECONDS in duels, respunmble for murder, 488, 1 ?G 7.
SECRECY, no defence to assault, 615. - . :
SECRETING GOODS, WITH ]NTENT TO DEFRAUD
secreting goods made indictable by recent statutes, 1239 '
secreting or assigning must be actual, 1940,
intent or scienter must be shown, 1241.
SE DPEFENDENDO, homicide by, 506, -
SEDITION ABROAD, jurisdictioniover, 374. -
SEDITIOUS CONSPIRACIES (zce TREABO)T), 1956,
SEDITIOUS LIBELS, 1611, 1615, '
SEDUCE, conspiracy to, 1361.
SEDUCTION.
Statutory requisites most ba followed, 1758.
prior chaste character is eszential to offence, 1757.
promize of marriage must be pmved, 1758, -
consent no defence; 1759,
subsequént marriage a defence, 1760. -..
ignorance or infaney no defence, 88, 1761,
indictment must follow statute, 176%: ) : -
Prosecutrix as a witness must be eorroborated; 1763, -
may be conviction of minor offence, 1764,
merger in rape, 1764 a. : o
** enticing’’ for prostitution a distinct offence, 1765.
SEIZURE, of prohibited liquors, 1528 a. - '
- BELECTMEN, indictable for embezzlement, 1068, < °
SELF-DEFENCE (see HoMicIpE), 97, 484, . o
distinguishable from necessity, 97. L -
how fer a ground for punishment, 3. - P
various theories of, 97, note, .. : : N

SERVANT, indictable for appropriating geoda not yet come fo master, 1009
larceny by at common law cannot be embezzlement vindef statute, 1009, -

- IRDEX.

SERVANT-—(continued).

. statutes make it embezzlemant for servant or elerk to nppmprmte master s
goods before he receives them, 1010,
employment need not be permanent, 1011. o
mere volunteer not within the statite, 1012:. .
servant employed to ehange note or:sell producs is w1thm statute, 1013.
compensation is requisite te constituta service, 1014, :
members of societies or partners not servants within statute, 1015,
goods may be followed through steceshive reinvesiments, 1016, .
the ‘*servant’ mneed not be the servant of the prosecuwr, to1z. -
servant includes employés of all kindsy 1018~ -+- .
but not those invested with fiduciary dJSLN}thII, 1019. :
middleman is not & servabdy. 102¢.- e e
s olork” includes commereisl traveiler,: 1021-
+agent” s wider in meaning than clerk, 1022,
“¢virtue of employsent**. as test in-oltlstitotes, 1028. Ao
not necessary that thing embezzled -shoudd have betn: wﬂﬂve.d in direct
conforigity with-employer’s direetions, "DOB4, ~t a7 - 11l .
prosecutor’s title not material as against. thivd person, 1025.
servant of joint masters may be averrod to be servant of elther, 1046,
embezzlement may be joined with larceny,. 1047- _ o
bilt of particulars may, be requived, 1048. . !
cannot be corrected foreibly by msteﬂ‘r, 884. Soer s
malireatment of, 1563 ef geg= .= -+ =101 e e o
command of master no defence, 94 &.: . Al
SERVANTS, may defend master, 494. S e e
larceny by (see LARCENY), 956.
SEXUAL INTERCOURSE, proof of, 1733, 1744
SHEEP, the subJects of Jarceny, '871. .
malidious injury te, 1082 di . .-, -
SHIP, destroying with intent to defrand underwnte‘rs, 1894,
SHIPWRECK, bomicide from necessity in, 511, .
SHOOTING, malicious, with intenito kill,- 643, 645 a.
" negligent, homicide through, 344, -
« SHOP,"” may be suebject of burglary, 192, :
SHOWS, publie, when indictable (see. Gam); 1432, 1468.
SHRUBS, malicious injury to, 1067, 1082 ¢. - : S .
SIGNS, may be libels, 1604. - : o :
SLANDER, when indictable, 1603. :

. SLAUGHTER-HOUSES, when nuisances, 1412- DR

SLAVE-TBADE, engaging in, 1889. . - . . - S

SMELLS, when nnirances, 1412.. R -

SMOKE, when a nuisance, 1432, :

SMOKE-HOUSE, when subject of burglm-y, 783 I

SNATCHING, not robbery, 854. . .~ T

SOCIAL CONTRACT & basis of self defence, 97, néte. .. -
W’T
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SODOMY, nature of offence, 579.
proof of penetraticr required, 579,
consent no defence, 580.
threatening to charge, 852
SOLDIER, seizure by, not larceny, 890.
when excused in obeying orders, 04, 310,
SOLICITATIONS, not uswally’ 1ndlcta'lﬂe ‘179,
ngICITATIONS TO ADULTERY, 17’38. L
SOMNAMBULISM, as = defenée,’ &6, S i
SOVEREIGNS, offences agninst, confliot e to, 293. '
SPARRING MATCHES, death throigh, 372.
SPECIALIST, liability of, 125. '
“ SPECIFIC INTENT,” reqnislte under homicide statutes, 877 et seq.
SPECTACLES, public, palicy’of (see Gangs, NUIBANCE), 371-3, 1461.
SPEECHES, legislative, when privileged, 1634,
SPIRITING AWAY WITNESS, 1333. T
SPIRITUALISTIC GAU‘SA'IION‘ hot recognized in law, 167.
“ SPIRITUOUS,* meaning of (see INTOK‘[CATING quuons), 1505.
SPORT, -assault in, an offence, 373 @, 608 a.
SPORTS, ATHLETIC, death through, pelicy of, 871-3.
SPORTS, CRUEL, indiétability of, 1066, 1465 #.
SPRING-GUNS, homicide by, 464.
SPURTOUB PAPER, passing, when u. ¢11éat nt eommon law (see CreaTs).
forgery of (see ForcERY).
STABLES, when = tuisance; 1412, 1487.
STAMPS, need not bé givérn in indictinént, 792
STAMPS, FALSE, ‘when chedts at common law, 1125,
STARVING, of dependetit; 1568 ef seq.
STATE, may relieve from punishability by hmntatlon or pardon, 51 a.
how far having jurisdiction sbroad, 272, -
having conflicting jurisdietion, 293, - - -
particular, tréason against (see TREABOK), 1812.
how far having jurisdiction over offences at sea, 270 ot geq. -
STATE COURTS, when depositaries of ' federal jurisdiction, 264, 265, 266.
~ when having jurisdiction of kubeas corpus in foderal cases, 267.
STATE MAGISTRATE, when értitled to s.dmmsr.er federal oath, 1265
STATUS, false pretence as to, 1189;
STATUTE OF LIMITATIONS; effoct of, 31 a. '
STATUTES, operate wrthout speclﬁc punishment nnposed, 24, .
must be followed, 25. -
to be construed strlctly, 28
resistance to, when trcason, 1796.
when publication of, is necessary, 86.
STATUTORY affidavit, when perjary, 1270, '
officers, when indictable for misconduct, 1568, -
penalties, when cumulahve, 2%, '
9& :
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STEAMBOAT OFFICERS, statutory Lability of, 850,

. STOLEN GOODS, receiving (see BECEIVING STOLEN Goom), 932.

may be followed in assignee’s hands, 981 a.

laréeny of, from thief, 882 a, 943, e e

restoring (see LARCENY), 981, L
«# STOREHOUSE,” when subjeet of burglnry 795. e
STRANGERS, when indictable in p]ace of allegiance, 282.. - ;
STRAY, stealing of, larceny, 863. AT Co
STREAM, obstructing (see Hicrway, Numncn), 1477, P
STREETS, obstructing (see Hreawax, NUIEANCE}. 1473. - :
STREET—WALKERS right to arrest, 4. . . R

who are, 1446.
“ STRIKE,” meanmg of, in mdmtmqut for, murder, 581«
STRIKES, conspiracy to effogt, when mdlctablm 1866, .
STUPEFACTION, as;adefence, 86 .. . .. .

rape effected by, 562. ORI StY e g

" SUBALTERN, when justified by arder of anperior, 94 310: -

SUBJECTIVE ATTEM_P‘]_‘S when indictable, 152, note.
SUBJECTIVE JURISDICTION, theory Of, 234-: uﬂe.
SUBJECTS ABROAD. .. . - g
. Bubjects may be respons:ble to ﬂ;mr own wveme:gn for uﬂ‘enm atmad,
. 271 B
apportionment of soverdignty behregnfaderal and Stll.ta gmmments, 723,
juriadiction over political offepces abroad, 274, . = - .
polltlcal extra-territorial offences by. aubjects are, pmabable, 2?5. :
perjury and forgery before consular agents pumhabl&%home, 276,
homicide by subjects abroad panishable in Englapd, 272 <+ . -
SUBORDINATE, when justified by order of superioz,. 94, 310. N
SUBORNATION OF PERJURY. .
To subornation corrapt motive is essentlal 1329.
testimony must be material, 1330,
BUICIDE, principals in, 2186. -
how far penal, 328, 458..
surviving principal in- snicide. md.tchlble for. murder, 448.
at common law no conwctwn of nceessavies before the fact, 449.
killing when assisting in producing : abortion, 450, . . ;
consent of deccgsed no bar to prosecution, 451, . .-, . - - i
killing another with his consent to awoid greater evil, 462.
killing another incidentally to suicide is mansianghter, 453..
attempt to commit suicide is 4 misdemeanor, 464. - ..
SUNDAY, public disturbance of, a nuisance, 1481, .. -
right to arrest on.is limited, 442. .
SUNDAY LAWS, obligatory, 1481 a.
how affected by necessity, 95, 1481 ¢.. .,
Timitation of, 1431 &. . [
SUPERIOR AUTHORITY, asa defeme, 94 310. ;)09
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SUPERIOR DUTY, homicide in, 509,

SUPERNATURAL POWER, false pretence aa to, 1140.
causation by, 167.

SUPERVISORS OF ELECTIONS, federal statute rcgulatmg, 1841 a.

SUPREME COUGRT OF THE U. 8. (see CoURTS, JURISDICTION), nO
common law criminal jurisdiction, 253,

SURGEON, responsibility for negligent homicide, 362.

I negligence of, when diverting responsibility, 15%.

SURGICAL OPERATIONS, how. far requiring consent, 144.
effect of in causing death, 144, 157, 362.

SWINE, the subjects of larceny, §71.
when nuisances, 1412.

SYMPATHY does not constitute cobperation, 211 4, 227, 1340 1402
nor breach of neutrality, 1902s.

TALLOW CHANDLERY, when & nuisance, 1412, -
TAME ANIMALS, may be subjects of larceny, 874.
TANNERIES, when a nuisanee, 1412, 1437.
TAVERN KEEPER, liable for neglect, 1587.
TAVERNS, when nuisanees, 1412, 1454, 1498,
TEACHER, right to chastise child, §32.
misconduct by, 1563 et seq,
TELEGRATHIC MESSAGES, subjects of forgery, 682,
TELEGRAFPHIC POSTS, when a ruisance, 1473,
TENANT, when to be forcibly expelled, 1100,
TENEMENT HOUSES, burglary in, 788. .
TENNESSEE, homicide statute of, 876.
+ TENOR,” meaning of, 737. ~
TERRITGRIAL JURISDICTION, theory of, 284, note,
TERROR, death through, 164.
TEXAS, homicide statute, 377.
THEATRE, disturbance of audience in, 1353 1543.

when a nuisance, 1412, 1432 &.
THREATENING LETTERS, 1664.
THREATS, when indictable, 1666 a, &.

;when conducing to robbery, 851, 852; 1664.
THREATS QF FORCE, when an assault, 607.
TICKET FOR LOTTERY, mesning of, 1490,
TICKETS, the subjects of forgery, 685.

TIME, in burglary (sce Burgzany),

length of; fo defence tormisunce, 1415.
TIPPLING-HOUSES (ace DisorpERLY Hovsns), 14541
TITLE, defeata larceny, 884, ' .

-a defemce to malicious injury, 1072 a, 1077,

when at isswe in forcible entry, 1102-4.

TOKEN, false, cheating by, 1118, 1118.
410
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TOWN MEETINGS, disturbance of, 1556. B
TOWN OFFICERS, indictable for embezzlement, 1063, . . - -

for non-repairing highway, 1584 a. -

indietsble for negleet as to: highways, 1584 a. e
TOWNSHIPS, when indictable, 93. o
TRADE, conspiracy to affect, 1366 ¢ seg,. - ) SRR
TRADE-MARKS, subjects of forgery, 690.

false, when cheata at commen law, 1125, -
TRADES, offensive, when indictable, 1487,
TRADES UNIONS, indictability of, 1366. © . - -
TRAINS, malicions injury to, 1081.

negligence in running, 837.
“ TRAMPS," right to arrest; 441. . - :
TRANSPORTATION, in larceny, how aﬁ'eahng Junsdmtxon, 291.

- TRAP, how far precluding prosecution, 149, 231 a.

TRAPPING ANIMALS; when lsrceny, 925, :
TRAVEL, interferonce with (see Nursaxor), 1474, - -
TRAVELLER, eommercial, when glulty of embazzlemenk, 1021.
TREASON.
Treason against the United States.
Constitution and statuies, 1752. . . -
constitntional and st.atﬂtory deﬁmhon of treaaon, 1782
pumshment 178%. .
misprision, 1784. L :. s 4
seditious conspiracy, 1785.
enlisting persons to serve against United Btabes, 1186. S
offence of persons so enlisted, 1787, . P
aiding in rebellion, 1788. Co :
corresponding with foreign government, 1789.. o
commor law offence consists in levying war or in sdhering to enemies,
1740,
Levying War.
Term to be aecepted in 1t5 prior judicial. meanmg, 1791,
all concerned in Jevying war are prineipale, 1792, .
but there must be an overt act of war, 1793, -
number engaged iz not material, 1794.
I¥rect levying of war is attack on governmenit’s farces or ports, 1795. . *
Constructive is where it is intended :to -effest ahange in govemment by
force, 1796. '
but war toeffect private ends is not tmalm, 1'&97.
not necessary to treason that a battle shonld be fought, 1798.
belligerent insurgents are not indietable for treason, 1799, -
belligerent rights do not protect illegitimate warfare, 1800, © .
Adkering to Enemiecs of the United States. :
This ¢lause does not cover aid or sympathy given {:o a »ebe]hon, 1801,
otherwise as to a.ld glven to hostile forcign State, 1802,
311
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TREASON—(continued).
obedience to de facto government is & dofence, 1803.
and so of compulsion, 1803 «.
home government may punish its subjects for politieal offences abroad,
1804. '
and so for intra-territorial offencea by aliens, 1805.
Indictment.
% Ovett acts must be laid in indictment, 1806,
vidence. : ¥
Confederacy must be proved, 1807.
must be two witnesses to one overtact, 1808.
" confessions admissible aa corrchorations, 1809,
place of overt act has jurisdiction, 1810.
no defence that deféndant believed he was exercising a right, 1811,
Treason against the particular States.
Snch treason ia an offence at common law, 1512,
no recent convictions of this offence, 1813.
does not necessarily inclede treason against the United States, 1814.
but does include all treason against government exeept such as is aimed at
United States, 1815.
otherwise when United States mterpoaes 1816.
is not absorbed in treason against United State§, 1817.
covers cases of open attacks on State government, 1818,
enalogies from foreign jurisprudences, 1819,
all are principals in, 224.
venue in case of, 287.
ZTREABON ABROAD, jurisdiction over, 274.
TREASURE TROVE, not subjects of larceny, 863.
TREES, malicious injury to, 1067, 1082¢.
TRESPASS, conspiracy to commit, not indietable, 1350.
no defence to murder, 462, 500, :
when malicious mischief, 1068.
foreible, indictment for, 1092,
distinguished from larceny, 885 ef seq.
TRESPASSER, may be removed by force, 624.
¢« TRUSTEE,” meaning of term, 1052
Trustees appropricting Goods received bond fide, i
Btatute covers cases of trustees or agents frandulently appropnahng goods
reccived bond fide for principal, 1049.
if case is larceny at common law, prosecution falls, 1050.
< officer’” may be a nomen generalissimum, 1051,
¢t trustee’” is one holding property for another, 1052.
fraud to be inferred from ciremnatances, 1053.
¢ ggents,’” 1055 a. '
1o defence that money received was under restricted lnmt 1028,
912
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“TRUSTEE” —(continued). AR
if case is larceny at common law it is not embezzlement, v. g., whem goods
ure taken after reaching master, 1027.
embezzlement covers only-cazea'which common Jaw lamany dbes notmclude
1628,
diverging views in New Yoﬂ:; 10295
fraud is to be inferred from facts, 1030. :
1o defepce that money wasdeveived fon enstlicr servant, 1031,
goods mugt have been received on account of master, 1082.
goods must not belong to the defendamj 1088, o
middleman may be prosecitor, 1084.:: el
corporation may be prosecutor, but not illegal: eorparmon, 10385,
no defence that a worthless secum;y was glven: o plaee of that embezsled,
1088, ;g uTe L s drmbatdo
convergion of Produae enough 1081 “ : BT
no dﬁace that principali havend: Gtlato-money|: ’wss,. S
no-defence that a trap was Inid Tér-the defendidt, 16395
defendant may be tried i exy plaes-of embeszlement, 1040;
embezzlements cmated by federal statates must be tned in fedeml courts,
1041,
simultaneous embezzlements mxy: bajomed, TM!. :
fiduciary reletions must e avimsed, 1048, R
goods embezzled must bé nﬁemﬁely smed, 1044
copartners and members of vormon sotfety: not b agentx," 1054,
¢‘hailee’’ to be used in restricted sense, 1055, - 4. ¥
person pot eapable of contracting may be bailee, lfm‘i
goods veed not have been received from promntm‘,* 1057
conversion must be inconsistent with bailment, ' 1058: -
some act of conversion must be in jurisdiction, 1058, -
indictirent must conform to statube, 1060; o
special conditions of particular statutes must be satisfied, 1061,
at common law, indictment for larceny is’ not. enough, 1062.
evidence inferential, 1062 a.
TRUSTEES, larccny by or from (see: LAMENY)
TRUTH, admissibility in likel-{see Lml:l.), 1648.
TUREKEYS, larceny of, 871. C
TURPENTINE may be subject of lameny, 885. . - ‘ -

NCONSCIOUSNESS as a defence, 66. R
. rape effected through, 56%. - i i
UNDERWRITERS, burning veasel, mth intent to defraud, 843
destroying vessel, with intent to defruad; T894, : *
UNINTENDED HOMICIDE, how far impatable, $15 317-18, 820._
UNINTENDED INJURY, when imputable, 119..
UNITED STATES, treazon against (see TrragoN)
conspiraey to commit offences againat, 1356 a. RN
. VOL. IL—58 - 913

.
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UNITED STATES COURTS (see JURISDICTION).

have no common lew powers, 253,

gpecification of atatatory jurisdictios, 256-62.
UNITED STATES JURISDICTION, through consuls, 273.
UNITED STATES STATUTES, as to embezzlement, 1041,
UNIVERSAL JURISDICTION, theory of, 284, note.
UNENOWN OWNERSHIP, how laid, 249.
UNLAWFUL ASSEMBLY, when indictable, 1533.
UNLAWEUL SPORTS, death through, 872,
UNNATURAL CRIMES (see Sopomy).

when threatening to charge is robbery, 85%.
UNWHOLESOME FOOD, cheating by, 1117-18.

selling indietable, 1434.
USURPATION OF QFFICE {see ELrOTIONS, Tmmson), 1838 b,
USURPING COMMAND OF SHIF, 1876,
UTILITARIANISM, s ground for self-defence, 97, note.
UTTERING FORGED PAPER OR COUNTERFEIT COIN (see For-

GERY).

VAGRANTS, right to arrest, 441.

VALUE, essential to larceny, 882 b.

VALUE OF CHOBSES IN ACTION, how proved, 882.
VALUE OF GOODS, how to be averred (see LABCENT), 951.
VARIANCE in indictment of murder, 520. ’

' VEGETABLES, when subjects of lareeny, 860.

VENDEE, larceny from {see LARCENY), 971.

in liguor cases, when indictable, 1529,
YENUE in conspiracy, 1597, °

- in false pretencea, 1206.

in cases of nttering forged paper, 711
VERDICT, in attempt, 199, '

in conspiracy, 1407.

in homicide, 541.

convietion or aequittal of manslaughter acquits of murder, 541,

jury may convict of minor degree, 542.

verdict must specify degree, 543,

at common law ean be no conviction of assanlt on indictment for murder, a

544,

in excosable homicide verdict ia not guilty, 545.

may be accessary to murder in second degree, 546.

when requisite, verdiet must designate pnms]:lmant, 547.

ql cases of eccessaries, 239,

in murder, should specify degree, 394.

in larceny, 980.

VESSEL, destroying with intent to defrand underwriters, 189-1

offences on board (see ConriNiNg MaAsTER, JURISDICTION, M.A.I.TREAT-

MENT oF CrEw, Piracy, REVOLT). -
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VIGNETTES, need not be giving in indictment, 731.
VIRGINIA, homieide statute of, 276 et seg.
VOLENTT NON FIT INJURIA.
A party may by assent to an injury bar- & prosecuﬁon—?alem: non fit
injuria, 141.
bat not as te publ:c criminal immoralities, 142,
nor as to inalienable rights, 148.
consent will not excuse the faking of life, 144,
nor the deprivation of hiberty, 145.
nor waive constitutional rights of trial, 145 a.
capacity to eonsent and actual consenting requisite, 146.
econtributory negligence may be a defence, 147.
laches on prosecutor’s purt may be a defence, 148.
trap kaid by prosecutor not ordinarily a defence, 149.
consent obtained by fraud is no defemee, 150.
VOLUNTARY ESCAPE, indictable, 1678.
VOLUNTEERING IN FOREIGN WAR, when indictable, 1904,
VOTING, ILLEGAL, '
Voting, a public franchise, 1882.
conspiracy to interfere with indictable, 1372, 1873,
violent interference with, 8 common law offence, 1848 a.
illegal voting a misderveanor, 1832 a.
proof to be the best obtainable, 1882 &,
no defence that election was ‘voidable, 1888,
no merger in perjury, 1884,
ignorance of disqualification no defence, 1835.
Indictment against Voter.
Indictment must aver clection, 1836. .
must specify disability, 1837.
double voting to be specified, 1838, -
statutory terms must be used, 1838 a.
Indictment against Officers. .
Usurpation of office indictable, 1838 &.
defendants cannot be joined, 1839,
indictment may be single, 1840.
fraud or breach of duty must be specially averred and proved 1341
U. 8. marshal limited by statute, 1841 e.
duty must be specified, 1842,
office to be averred, 1848. -
and go of scienter, 1844.
Evidence.
Sufficient to prove officer to be.acting as such, 1845.
where there is diseretion, no liability for ervors of judgment, 1846.
Attempt.

Attempt is at common Jaw indictable, 1847, . .
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© VOTING, ILLEGAL-—(continued).
Bribery by Candidates.
Corruption by eandidates mdlctable, 1848.
WAGERS, illegal (see GamerING), 88, 1871,
WAGES, conspiracies to raise or depress, 1366 et seq.
WAIFS, not subjects of Iarceny, 863,
W AR, homicide in, effect of, 810.
', treason in levying (see TREASON).
~ belligerents (see BELLIGERKRTS).
Taws regulating, 294-5.
WAREHOUSE, may be subject of burglary, 793,
WARRANT, when necessury to justify arrest, 409, 417, 419,
WARRANTY, false, when a false pretence, 1161.
WATER, when the subject of larceny, 863.
unwholesome, when a nuisances 1434,
polluting when indictable, 1477.
WAY (see Hiauaway).
WEALTH, false pretence of, 1135,
WEAPON, inference from, in determining depree of murder, 881,
inferenee to be drawn from, 103, 474, ‘
concealed, when carrying, an offence, 1557,
WEAPON OF DEATH, low to be averred, 519.
WEATONS, DANGEROUS, assanlta with, 645 d.
WHARF, when s nuisance to river, 1481,
obetruetion of, 1477.
WHIPFING, death through 874,
WIFE, indictability of, in connection with husband, 75.
_ may. be gnilty of larceny in taking husband’s goods when e!opmo' w:th
paramour, 917, .
cannot be convicted of receiving fmm hushand, 992.
husband indictable for neglect of 1565-T7.
WILD ANTMALS, not subjects of larceny, 869.
“ WILFUL,”" meaning of, 1245,
under homicide staintes, 378, :
WILL, cuuses whatever effect it cobiperates in producing, 152,
& cznge is that which turns the balance, 158.
other conditions codperating do not affect the reapcmmb)llty of one who
operates with these conditions, 154,
otherwize when subsequent conditions oceur to \rary reault, 155. °
want of, meaning in rape, $56. i
WINDOWS, malicious breaking of, 1067, 1068.
WITCH, false pretence of being, 1140.
WITCHERY, obtaining goods by, when larceny, 964.
cheating by, 1140.
causation by, 167. _
WITCHES, not by law punishable, 167,
916
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WITNESS dissuading from attending, 1333.
WITNESSES ON TRIALS, when statements are llbe]lous, 1638.
two necessary to prove treason, 1805. :
as to insanity, 56.
as to perjury, 1308 et seq. -
when accomplices (see Drecovs), 146, 1828.
WITNESSING A CRIME does not constitute eomplicity, 211.
WOMAN, abduction of, 586.
WQOL, the subject of larceny, 871.
WORDS do not constitute an’attemps, 174.
unwritten, when libels, 1603.
WORKMEN, conspiracies by to affect labor, 13686.
WORSHIP, disturbance of, 1556 a.
WOUND, meaning of term, 533.°
deseription of, in indictment for murder, 532.
mayhem in producing, 581,
WOUNDING, indictment for, 645. 4.
WRECK, producing with intent to defraud, 1864.
WRESTLING MATCHES, a lawful game, 1465 a.
WRONG, meaning of, as test in insanity, 36.
gense of, no defence to homicide, 461.
when indictable (see OFFENCES), 14 et seq. o1t
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