CRIMES.

{BOOE IT.

CHAPTER VIIL

ASSAULTS.

L. AssaTLTR GENERALLY.
1. Tnrcidents of Prosecwtion.

An assanlt is sn apparcot violent
attempt to do corporal hurt to
another, § 603,

There must be some movement to-
wards physical violence, § 604,

Frustration no defence, § 605,

Apparent ability to hurt eufficient,

§ 606.

Conditional threat of force may be
an assault, § 607,

Assault ou a mass of people is as-
sault on the individuals, § GOS8,

Intent not necessary, § 608 a.

Assault may be inferred from facts,
§ 609.

Administering peoison may be an
aspault, § 610.

Violence provocative of a breach of
the peace may b¢ an assault, §
611,

And g0 of injurious physical at-

. tempts on persons igonurant of
act, § 612,

Wrongful abuses of authority may
be agsaunlts, § 613.

Apparent effect must be injuricus,
§ 614.

No defence that act was secret, §
615.

All concerned are principals, § 616,

Any tactual application of force 1s
a battery, § 617,

2. Dyfence.

Pendency of civll prosceation no
defence, § 618,

Nor are words of provocation, §
619, .

Ctherwise as to misadventure and
casug, § 620.
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Attacks on property may be forel-
bly repelled, § 621,

Intruderse may be cxpelled from
depot, § 622,

Passenger disobeying rules may be
expelled from car, § 623,

Persons refusing 1o leave may be
expelled from house, § 624,

Inn-keeper has this right as to
vigitors, § 625,

And so has person contrelling
cemetery, § 626,

Agent may eject trespasscrs, §
627,

Prior asssult a defence, § 628,

Defence of relative is in like man-
ner justifiable, § 629,

Exercise of legal right is no soffi-
cient provocation, § G3).

Peacc and other officers may use
force, § G40 o,

Parents have right of proper cor-
Tection, § 631,

And so have school-masters, § 632,

Husband at common law Inay
coerce wife, § 633,

8o of masier as to scrvant, and so
as to oflicer of justice, § 634,

Alms- and poor-house keepers may
restrain inmates, § 635,

Apsent a defence volenti non fit in-
Furie, § 636,

3. Indictment and Vevrdict.

Enough to aver assault on desig-
nated party, § 837,

All concerned are principals, § 638,

When double blow s given both
parties struck may be joined, §
G639,

Battery may be discharged as sur-
Plussge, § 640,

CHAP. VIIL] ASSAULTS. [§ 603,

I1. AssaurTs WiTH FELONTOUS INTENT,

Snch assnults classified by statute,
§ 640 &, '

Intent to kill essential to indiect-
ments for assarlta with intent to
murder, § 641,

Defendant may be eonvieted of
minor offence if there be no
merger, § 641 a.

There muost be apparent ahility to
consummate attempt, § 642,

Touching not necessary to offenee,
§ 643,

In indictment particularity of epe-
cification is not required, § 644,

Right of self-defence same a8 in
homicide, § 645,

Indictment must conform to stat-
ute, § 645 a.

Offence a misdemeancr and divisi-
ble, § 845 B,

All parties indictable, § 645 ¢.

TII. AssavLTs WITH DANGEROUS WEAP-

ONB.

Made indictable by statute, § 645 4.

IV. Assavrrs oN OFFICERS WHEN IN

Exrcorion or DOTY.

Illegal ofiicial action may be forei-
bly resisted, § 646.

Oppressed party in such case not
confined to a resort to law, § 647,

To justify arrest process wmust he
legal, and must be notified, § 618.

Ignorance a defence to indictment
for resistance, § 649.

Indictment need not set forth pro-
cess in detail, § 650.

Municipal and police officers under
game ganctions, § 651.

And so of offiecrs charged with
process, § 652.

QOfficers are enfitled to ecall in ald,
§ 652 a.

I. ASSAULTS GENERALLY.
1. Incidents of Offence.

§ 603. AN assault is an apparent attempt, by violence, to do
corporal hurt to another.! It must be apparent; for if it can be

t Com., v. White, 110 Mass. 407;
Hays v, People, I Hill N. Y. 351 ; Biate
v. Davig, 1 Ired. 128 ; Richels v. State,
1 Sneed. 606; 1 Hawk. ¢, 62, 88. 1,3
1 Fast P. C. 406. Judge {raston, in
State » Davis, o supre, introduces
ti{ntentional?? in the definition; and
so Jarnigan ». State, ¢ Tex. Ap. 208
People v. Yslas, 27 Cal, 630. But a
negligent attack may be an assault.
Infra, § 60B a. Bee cases eited supra,
§§ 329 ¢t seg. Compare Com. v. Adams,
114 BMass. 523; Johmson v. Btate, 43
Tex. 576.

According to Sir J. F. Stephen (Dig.
C. L. art, 241), * An assanlt is (a) an
attempt unlawfully to apply any the
least actual force to the person of
another, directly or indirectly; (&)

the aet of wsing & gesture toward an-
other, giving him reasonable grounds
to believe that the porson using that
gesture meant te apply sach actual
force to his person as aforessid; (c)
the act of depriving another of his
liberty ; in either case without the
comsent of the person assanlted, or
with such consent if it is obtained by
fraud.

i A hattery is "an assanlt whereby
any the least actual force is actually
applied to the person of another, or to
the "dress worn by him, directly or
indirectly.

¢ Provided, that such acts as are
reasonably necessary for the common
intercourse of life are not assanlls or
batteries if they are done for the pur-
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§ 604 ] ORIMES, [BooKk 11,

collected, notwithstanding indications to the ¢ontrary, that there is

An assaqly DO an apparently real approaching injury, there is no
iasp;;.lrent. agsault.! Thus, where a man laid his hand on his sword,
violent at-  and said, “ If it were not assize time, I would not take

tempt to do
corporal  Buch language from you,” the court agreed that it was
burtfo. Dot an assault, as intent to injure was disavowed? The
same conclusion was reached in a case in which it ap-
peared that the defendant, as he raised his whip, and shook it at
the prosecutor, though within striking distance, made use of the words,
“ Were you uot an old man, I would knock you down,””? 8o if a
man raise his hand against another, within striking distance, and at
the same time say, ¢ If it were not for your gray hairs, I would
tear your heart out,” it is no assault, because the words explain the
action, and take away the idea of an intention to strike* And
so of the attempt to persnade a woman to sexual intercourse.®
But when the threat is to strike unless something is done which
thing is done, this is an assanlt.®

An assault, even when the object is a felony, is ab common law
only a misdemeanor.” :

§ 604, < It must also,” to adopt the langnage of the late Judge
N Gfa,st&?n,s  amount to an attf:mpt ; for a purpose to com-
be some mit violence, however fully indicated, if notaccompanied
movement by an effort to carry it into immediate execution, falls
I\Z_'Ihgi:i;-':é' short of an actual assault. Therefore it is that, notwith-

standing many ancient opinions to the contrary, it is now
seitled that no words can, of themsclves, amount to an assault.? Tt

poze of such intercourse only, and with ¥ Peopls ». Bransby, 32 N. Y. 465
no greater force than the occasion 0525, Seo R.r. Wollaston, 12 Cox C. C.

:ret‘luiras. 120 ; Bmith ». Com., 64 Penn. Bt.
‘ No mere words can, in any case, 209. Supra, §§ 141, 576, 577; infra, §
amount to an assanit.” 636.
For definition of battery, see infra, § % Bea U, 8. v. Richardron, § Cranch
617. C. C. 348; State v. Morgan, 3 Ired.

t Com. v. Stoddard, 9 Allen, 280;
State ». Mooney, Phil. (N. C.) L. 434;
Tarver v State, 43 Ala. 354 Smith &
Btate, 39 Miss. 521 ; Rainbolt . State,
34 Tex. 286.

2 Toberville ». Bavage, 1 Mod. 3.

1 Btate v. Crow, 1 Iredell, 375,

4 Com. v. Eyre, 1 8. & R. 346,
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186, eited dnfra, § 607.

7 Infra, § 640 o,

8 Btate ». Davis, 1 Ired. 128. Bee
Btate », Church, 63 N. C. 15, -

81 Hawk, ¢. 61, 8. I, p. 110; 2
Comyn, Bat. C. And see Warren v.
State, 33 Tex, 517.

CHAP. VIIL] ABSATULTS, [§ 606,

is difficult, in practice, to draw the precise line which separates vio-
lence menaced from violence begun to be executed, for until the
execution of it is begun, there can be no assault. We ihink, how-"
ever, that where an unequivoeal purpose of violence is accompanied
by an act which, if not stopped or diverted, will be followed by
personal injury, the execution of the purpose is then begun, the
battery is attempted.””! Thus, riding after a person 50 as to compel
him to run into a garden for shelter, to avoid being beaten, has
been adjudged to be an assault? And so of threats of violence by
an armed assailant apparently designing an attack.® But there
must be some hostile demonstration of violence which, if allowed its
apparent course, would do hurt.* :

§ 605. Nor does it matter that the attack was frustrated or inter-
cepted by extrinsic means.® Where the defendant was
advancing in a threatening attitude, with intent to strike Froswation
the plaintiff, so that his blow would in a second or two
have reached the plaintiff, if he had mot been stopped, although
when stopped he was not near enough to strike, it was held an
assault was committed.5 A voluntary abandonment, however, before
any effect is produced, or there is an action taken by the defendant
caleulated to alarm the prosecutor, is a defence.?

§ 606. An offer to strike by one person rushing upon another
will be an assault, although the assailant be not near
enough to reach his adversary, if the distance be such fgﬁ?;egg
as to induce the latter, under the accompanying circum- buitis
stances, to believe that he will instantly receive a blow,
unless he strike in self-defence.? And one reason for this is, that
an attack apparently likely to hurt is as provocative of a breach of

t See, also, supra, §§ 181-187; Cutler Lilly, 43 Mich. 521. Bee, fully, supra,
v. Btate, 59 Ind. 300, § 187 ; infre, §§ 636-8.

¢ Morton v, Shoppee, 3 C. & P. 873; 7 Supra, § 187; Peaple ». Lilly, 43
14 Eng. C. L. 355. Mich. 521.
® Btato v, Davis, 1 Tred. 128; State

2 State » Martin, 85 N. G, 508.

1 Cutler v, State, 59 Ind. 300 Btate
», Millsaps, 82 N. C. 540, Btate v
Painter, 67 Mo. 84.

6 State ». Vannoy, 66 N. C. 532,
State ». Adams, 20 Kana. 311.

§ Stephens v. Myers, 4 C. & P. 349;
19 Eng. C. L. 414. But see People ».

v. Hampton, 63 N. C. 13; People v
Yslas, 47 Cal. 630; Statc ». Rigg, 10
Nev. 284, Supra, §§ 182, 488. Bee
Com. . Shaw, 134 Mass. 221; Lange
v. State, 95 Ind. 114, Aliter if the
pistol be not prezented or cooked. Law-
son v. State, 30 Ala. 14,
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§ 606.] CRIMES, [BooK 11

the peace as ome actually capable of hurting.? Hence, drawing a
gun or other dangercus weapon on another with threat to use it is
an assault, although the weapon is not pointed? Whether, when
the weapon is not loaded, there is an assault, has been doubted.®
But, as will be soon more fully seen, when the attitude is threaten-
ing, and the effect is to terrify, the offence is complete, the party
assaulted believing in the reality of the attack.4 Where, however,
there is wanting apparent or real ability to hurt in any way, there
18, generally, no assault.® Thus the mere pointing of an unloaded
gun is said not to be an assault, without action indicating intention
to artack.® And it has been ruled not to constitute an assault if a
gun or pistol be aimed at the party assaulted at a distance at which
it cannot do execution,” The true rule is, that there must be some
adaptation of the means to the end, and it is enough if this adapta-
tion be apparent, so as to impress or alarm a person of ordinary
reason.® Thus where the prosecutor was at a place where he had a
right to be, and four other persons, having in their possession a
manure fork, a hoe, and a gun, by following him, and by threaten-
ing and 1nsult1ng language, put him in fear, and induced him to go
home socner than, or by a different w3y, from what he would other.
Wiso bave gone ; it was held that these persons were guilty of an

CIAP. VIIL] ASSAULTS. [§ 608 a.

assault upon him, though they did not get nearer to him than seventy-
five yards, and did not level the gun at him,!

§ 607. A conditional threat of force may be an assault. Thus
where the appellant drew his pistol, cocked it, pointed it , ,,qi
towards the breast of F., and said, “If you do not pay o of
me my money I will have your life,”” the parties heing force is an
close together, it was held that this was an assault? So "I
when A, being within striking distance, raises a weapon for the
purpose of striking B., and at the same time declares that if B. will
perform a certain aet he will not strike him, and B, does perform
the required act, in consequence of which no blow is given, this is
an agsault in A ;3 and while mere words do not constitute such an
assault, it is otherwise with words which are explanatory of an
impending attack.*

§ 608. Recklessly shooting into a crowd is an assault,®
and an assault on several indiscriminately is an assault ff;:‘;;to?n
on each individual® So it is no defence to an indiet. PeoPlods
ment for shooting into a house that the object was to ou the ndi.
hurt some one who it turned out was not actually in the )
house.?

§ 608 @. From what has been said in prior sections, it follows

that intention to hurt is not necessary to constitute an
Intent. not

! BSee West v. Btate, 59 Ind. 113;
Cutler v, State, Ibid. 300; Btate v.
Hampton, 63 N. C. 13.  Contra, under
Indiana statute, McCulley ». State, 62
Ind. 428,

2 Poople ». McMakin, 8 Cal. 547,
State v. Epperson, § Jones (Mo.), 255 ;
State v. Charch, 63 N, C., 15; State .
Marsteller, 84 Ibid. 726; State . Tay-
lor, 20 Kans. 643; Kief ». State, 10
Tex. Ap. 286.

* Bee Blake v. Barnard, & C. & P.
526; People v. Anderson, 44 Cal. 635,

! Supra, §5 1834, 488. Infra, § 642,
R. v. 8t Qeorge, 9 C. & P. 483 ; Com.
v, White, 110 Mass, 407; State o,
8mith, 2 Humph. 457 ; State v. Shep-
herd, 10 Towa, 130 ; Btate v. Myerfield,
Phill. (N. C.) L. 108; Crumbley w.
Btate, 61 Gta. 582; State v, Mullen, 45
Ala. 43; Beach ». Hancock, 7 Fost.
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223 ; Bmith », State, 32 Tex.' 593, See
Agitone ». Btate, 41 Ibid. 501 ; Kief ».
State, 10 Tex. Ap. 2886,

 See supra, § 183. Sce 3 Crim. L.
Mag. 557.

§ Blake v, Barngrd, 9 C. & P. 626
R. v. James, 1 €. & K. 530; Robinson
v. Btate, 31 Tex. 170; McKay v. State,
44 1bid. 43; thougl see conira, R. »,
Bt. George, 9 C. & P. 483; R. z. Baker,
47 Eng. G. L. 253,

T Tarver», State, 43 Ala, 354 ; Smith
v. State, 532 Tex, 593,

8 Kunkle v, State, 32 Ind. 220 ; State
. Pinkman, 81 N. C. 613; Mullen o
Btate, 45 Ala. 43; Tarver ». State, 43
Thid. 354 ; Crow v. State, 41 Tex. 468,
And see Com. v. McDonald, 5 Cush.
365; Johnson ». State, 26 (Ga. 611;
Allen v. Btate,'28 1bid. 395. See supra,
§ 182,

assault. Hence a blow inflicted ag a joke, there being

NUCEEIary.

no assent, is an assault and battery.® A negligent at-
tack, also, in which there is no inten$, may be an assault;® and
so of an assault made negligently in drunkenness. A negligent

1 Btate ». Rawies, 656 N. C. 334,
Supra, §§ 183, 488,

¢ Kcefo v, Btate, 19 Ark. 190.

8 U. 8, v. Richardson, 5 Cranchk €.
C. R. 348; Btate ». Morgan, 3 Ired.
186; Crow u. State, 41 Tex. 468 ; Cato
v. Btate, 4 Tex. Ap. 87. JInfra, § 612,

1 Supra, § 604; see Com. ». Byro, 1
8. & R. 347; State ». Baker, 65 N. C.
332, Infra, §§ 609, 611,

& Supra, § 112; Bmith », Com., 100
Penn, 5t. 324; Btate v, Myers, 19 Iowa,
517,

& Supre, § 112; Siate ». Merritt,
Phill. {N. C.) L. 134; Btate ». Nash,

vou, L.—86

85 N. C. 650. That in such case
malice iz te be mferred sue supra, §
314,

T Supra, §§ 108 o seg. Cowley r.
State, 10 Loa, 282,

& Hill ». State, 63 Ga. 578. Supra, §
378 e,

# Supra, §§ 329 o seq. Smith v
Com., 100 Penm. St. 324. Ses, how-
ever, contrg, State v, Rutherford, 13
Tex. Ap. 92, and cases in note to §
603. )

" Com, v. Malone, 114 Mass. 295,
Suprae, § 50.
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§609.] CRIMES, [Book 1L

exposure of a child or of an infirm person may also be indicted as
an assault.! _

§ 609. Striking at another with a cane, stick, or fist, although

the party striking misses his aim ;* drawing a sword or
ﬁfsi?#gf::d bayonet, or throwing a bottle or glass with intent to
from facts-  wound or strike ; presenting a gun at a man, and begin-
ning to move towards him;® presenting a gun within shooting dis-
tance ; assuming a threatening attitude, and hurrying towards him ;
or any other act indicating an intention to use violemce against the
person of another, completes the offence.” And, as we have scen,
words may be received to indicate intent.®

Evidence of false imprisonment and of riotous acts will sustain
an indictment for assault and battery,” and so will detention in &
particular place by threats ;* thongh it is said not to be so when the
resistance is merely passive, there being no application of foree
made or threatened.?

Whether it is an assault and battery on B. to strike a horse
driven by B. was at one time doubted ;* but the better opinion is
that a blow iz a batitery irrespective of the number of mechanical
agencies through which it is transmitted.” It is clear that an
assault on a horse on which B, is riding is an assault on B.;?* and
there is no good reason why sending dynamite through an express
agency which may occupy a month in the transmisgiorr should not
* be as much of an aszault as putting the dynamite in person in the
hands of the person assailed.”® Hence it is an assault for A. to

CHAF. VIIL] . ABSAULTS. [§ 611,

push B. against C. ;! and it makes no difference whether B. is one
person or & series of persons.?

§ 610. It is permissible to charge the administering of poisen as
an assault; and the same reasoning applies to the

.. L s Administer-

malicious application of injurious drugs.® In England, iug poison
it is true, the weight of authority now is that administer. ¥ be st
ing poison does not necessarily involve an agsanlt ;* but
this is open to doubt.® There are cases of poisoning which clearly
involve assaults—e. g., throwing vitriel at another, injecting poison
by force. Iere there can be no question. The difficulty arises
when we take into view those cases of poisoning in which the person
poigoned voluntarily accepts the poison, supposing it to be something
eise. Can thers be in such case an assanlt upon a consenting party,
if such person be capable of consent? Does fraud, or mistake as
to the nature of the act consented to, nullify such assent? If so,
assent to administering poison, under the impression that it wag
something else, does not bar the prosecution.® It is otherwise if
the assent was to the particular act, and the particular act did not
go to deprive the party assenting of inalienable rights.”

Attempt to poison is discussed in a prior seetion.?

§ 611, Threats of great bodily harm, accomparied by acts
showing a formed intention of putting them into execu-
tion, if ifitended to put the person threatened in fear of I‘,’jg},ﬁ,‘zgf
their exceution, and if they have that effect and are fiveofa

calculated to produce that effect upon a person of ordi- the peace
may be an

. ! R. v, Mulroy, 3 Cr. & Dixz, 318;
R. ». Ridley, 2 Camp. 650; and cases

cited swpra, §§ 318, 335, 359. As to

casus and accident, see infra, § 620.

2 Ro, Abr. 545, 1, 45.

3 Richelg v, Btate, 1 Sneed, 606.

t Blake v. Barnard, 9 C. & P. 626.

61 Hawk, c. 62, 5.1; Stephens v,
Myerg, 4 C. & P. 349 ; Btate v. Martin,
85 N. C. b08.

6 State v. Rawles, 65 N. C, 334, See
Com. v. Eyre, 1 8. & R. 346, Infre, §
§11.  Supre, § 607. i

T Long ». Rogers, 17 Ala. b40; Btate
». Dineen, 10 Minn, 4). Bee supra,
§ 5041,
: 562

B Ibid, ; 8mith ». State, THumph. 43;
Bloomer v, Btate, 3 Bueed, 66 ; supre, &
591,

8 Innis ». Wylie, C. & K. 257 ; People
r. Lae, 1 Wheeler C. C. 364.

¥ Kirkland v State, 43 Ind. 146.

L Infra, § 617; supra, §§ 161; De
Marentiile p, Oliver, 1 Pen, (N. J.) 380,

1% Clark ». Dowming, 55 Vt. 259;
citing Hopper ». Beede, 7 Tannt. 698
Martin v. Bhopype, 3 C. & P. 373 ; State
v. Martin, 85 N. C. 508. And eee
People v. Lee, 1 Wheel. . C, 363.

18 Supre, §§ 161-7; Crim. Law Mag.,
March, 1885, 155 et seq,

nary firmness, constitute a hreach of the peace punish- aesaurt,

t Sece Kirland ». Btate, swpra.

2 Supra, §§ 161-7; 1 Russ. on Or.
1021 ; Com. ». Hawley, 99 Mass. 433.

# Bea People v, Blake, 1 Wheeler C.
C. 430; Com. ». Stratton, 114 Mass.
303 ; Whart. Preo. in loco.

% R. ». Walkden, 1 Cox C. C. 282;
R. ». Dilwarth, 2 Mood. C. C. §31: R.
v, Hanson, 2 C. & K. 912; 4 Cox C. C,
138; overrnling R. v. Button, § C. &
P. 660. Cortre, Woolrych on Misde-
meanory, 176, 177. See Bechtelheimer
v, Btate, 54 Ind. 128, In Canada the
same view i8 takem. R. v, Smith, 34
U. €. R. 552.

§ Bee Com. v, Stratton, 114 Mass.
803. In FEngland the above ruling was
corrected by statute. R. ». Wilking,
9 Cox C. C. 20; Leigh & C. 89 ; supre;
§ 576 a; R.v. Bennett, 4 F. & F. 1105
infra, § 612. Under Michigan statuis
ses People v. Carmichael, 5 Mich, 10;
Peopte ». Adwards, b Mich. 22. In
Texas it is said that to administer
poigon is mot to assamlt. Garnet v.
State, 1 Tex, App. 505,

¢ Supra, §§ 141-150. Bee London
Law Times, Nov. 5, 1881, p. 11.

1 Supre, 4§ 148, 559.

& Supra, § 179.
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able by indictment.! And provoking language, accompanied by

acts whose tendency is to produce public disturbance, may be in-
dictable as a breach of the peace.®

§ 612. It is no defence that the attack was made upon an uncon-

gcious person, or upon one ignorant of the nature of the

;},‘J’,ﬁ‘;gu‘;f act. 'Thus to expose an unconseious child may be an as-

physieal — gaylt3 The same rule applies where the party assaulted

attempts 3 A
on persons_ does not know what the actis. Thus one decoying a female

fﬂ?mm of under ten years of age, and detected standing before her
in & state of indecent exposure, is properly convicted of
an assault with an attempt to commit a rape, though thero is no
evidence of his actually touching her.* And even non-resistance is
no defence to an indictment for an assault with intent to take inde-
cent liberties, when the defendant is a schoolmaster and the person
assailed & female pupil, and there is no actual assent.® But where
there is actual intellizgent assent, even by & child of seven years,
an indictment for assanlt cannot be maintained at common law.®
Where a medical practitioner had sexual conneetion with a female
patient of the age of fourteen years, who had for some time been
receiving medical treatment from him, it was held that he was guilty
of an assault, the jury having found that she was ignorant of the
nature of the defendant’s act, and made no resistance, solely from
a bond fide belicf that the defendant was (as he represented) treat-
ing ber medically, with a view to her cure; and the intimation of
the judges was, that he might have been indicted for rape.”
In England, vnder the statute, it has been held an assault for a
man to communicate a syphilitic disease to a woman who consented

1 State v, Benediet, 11 Vt. 236 ; State £tate, 6§ Tex. Ap. 249, See supra, §
v. Baker, 63 N. C, 332 Siate ». Mars- 576 ; in/ra, § 638, As to peneral de-
teller, 84 N. C. 726 ; Marion », State, fence of ussent see supre, § 141, As to

CHAP, VIIL] ASSAULTS. [3 615,

to sexual intercourse with him, the consent not going to the com-
murication of disease.!

§ 613. An assault has been held to be proved where a’ medical
man unnecessarily siripped, with his own hands, a female Wrongfal
naked, under the pretence of examining her;* where a ﬁgﬁzilg
parish officer, against the will of a pauper, cut off her may be
hair ;* where an almshouse keeper applied unnecessarily astaulte.
gevere chastisement ;* and where the captain of a vessel compelled
a seaman, in an exhausted state, to go aloft, to which the latter, in
terror, assented,® And, as we have seen, false imprisonment itself
involves an assault.® But where there is intelligent eomsent, by a
person capable of consenting, there is no assault.” And it has
been held not an assault to arrest a person appareutly drunk.?

Assaults by officers will be hereafter considered.?

§ 614, Where a parent inadvertently exposes a young child to the
inclemency of the weather, and no injury results, this is not
an assault ;* and to constitute a neglect by the parent to ﬁ;}fﬁ'f;‘lfﬁt
gupply shelter a misdemeanor ab common law, there must be inju-
be am injury to the health.!! But this is not requisite
when the assault is by strangers. Thus where C. was delivered of
a child, at the house at which A. and B. resided, and they, telling
her that the child was to be taken to an institution to be nursed, put
it into a bag, and hung it on some palings at the side of a foot-path,
and there left it; it was held that this was an assault on the child."

§ 615.- No matter how private or secret the aggault may be, it
does not thereby cease to be an indictable offence if there o 5 cnce
be injury done, or even if the party assailed be reason. that act
ably, according to his lights, put in fear.? '

1 B, p. Bennett, 4 F. & P. 1105, See B (Jom. ». Presby, 14 Gray, 63 ; Com.

68 Ga. 290. Swpra, § 197; infre,§
15563,

£ R. ». King, 14 Cox C. C. 434.

2 R. v. March, 1 C. & K. 4%6. BSee
supra, § 309,

4 Hayes v, People, 1 Hill, N. Y. 351.
See R. v. Lock, I. R. 2 C. C. R. 10,
and cases ¢ited supra, §§ 558-9, 576.

6 R. ». Nichol, R. & R.130; R. ».
McGavaran, § Cox C. C. 64; Ridout ».
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special relations, infra, § 636,

6 R, v. Roadley, 14 Cox C. €. 483;
42 L. T. (N. 8.) 515, relying on R. v
Reed, 3 Cox C, C. 266; 1 Den. C. C.
377. Dut seo supre, § 578,

T B. v. Case, 1 Eng. L. & Eq. B. 544;
1Den, ¢.C 580; 4 Cox C. C. 220; R, v,
Flattery, 13 [bid. 388, Supre, §§ 141,
559, 697; infra, § 636. Beo, also, Peor
ple ». Bransby, 32 N. Y. 425,

R. ». Binelair, 13 Cox C. C. 28; and con-
tra, Hegerty ». Blhinn, cited infra, § 636,

2 R. ». Rosinski, 1 Moed. C. C. 12,
Bee supra, § 5786,

2 Pord ». Skinner, 4 C. & P. 239. Bes
R. », Miles, 6 Jur. 243. [fofra, § 1633,

4 Infra, § 633.

& U. 8. ». Freeman, 4 Mason C. C.
505.  Supra, § 360 infra, § 1585,

8 Supra, §§ 591, 609,

7 Bee infra, § 636; and particularly
supra, 83 141 of seq.

2. Conghlin, 123 Mass. 436.

8 Infre, § 630 a. .

W R, p, Renshaw, 20 Eng, Law & Eq.
50%: 2 Cox C. C. 285, See Whart.
Proc.916. Infre, §§ 631, 1564 ef seq.

n R, v, Thilpott, Dears C. C. 1793
§ Cox C.C. 140; 20 Eng. Law & Xq.
50t.  Infre, §§ 1563-70,

2 R, v. March, 1 C. & K. 496—Tin-
dal.  Jrfra, §8 156370,

B Com. », Simmons, § J. J. Marshall,
615.
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§ 617 CRIMES. [BooK 1.

§ 616 All concerned in any assault are principals.! Hence, one

A whe incites others to commit an assault is guilty, and
11 eon- . s . i

cerned are  Tay be punished as a principal, if the offence be actually

prineipals. oo mmitted, although he did not otherwise participate in

it; as whatsoever will make a man an accessary before the fact in

felony will make him a principal in misdemeanor.?

If two parties go out to strike one another and do so, it is an
assault in both, and it is quite immaterial which strikes the first
blow.®  And consequently, when a number of persons met together,
and there is evidence tending to show a common design to commit
an assault upon another, they may all be properly found gailty,
though only one of them used threatening and insulting language to
bim.!

$ 617. A battery is an assault in which force is applied, by
Any tact.  Iaterial agencies, to the person of another, either med-
ualuppli-  ajely or immediately.® Thus it is a battery to spit at
cution of
forccisa  anotber ;* to push a third person against him ;7 to set a
PSHErT: dog at him which bites him ;8 to eut his dress while he is
wearing it, though without touching or intending to touch his per-
soni ;% to shoot him ;7 and $o cause him to take peisont  So it is a
battery for a man to fondle against her will & woman not his wife,
The force may be applied through conductors more or less close.
Thus o strike the dress of the person assailed, or the horse on
which he is riding, or the house in which he resides, may be as
wuch a battery as to strike his face ;® and sending an explogive
machine by express from New York to San Francisco may be as

! Supra, § 223. Iufra, § 618; Dun- Bteph. Dig. C. L. art. 241. See supra,
man v. State, 1 Tex. Ap. 583, Bee § 609,
Hilmes v. Stroebel (Wis. 1884), 18 Rap. 5 § Maod., 142,

128, 7 Bul. N. P. 16. Whether striking

CHAP., VIIL] ASSAULTS. [§ 620,

mach a battery as taking it to San Francisco in person.! It is not,
however, a battery to lay hands on another to attract his 'attentlo_n,
or in a party falling to seize another for support.” Senflu?g a mis-
sile into a crowd, also, is a battery on any one whom the mmf_ule hits ;*
and so is the use, on the part of one who is excused in using force,
of more force than is required.*

2. Defence. '

§ 618, A prosecutor in an indictment for an assault and battery,
who has commenced a civil suit for the injury, will not sondene
be compelled to abandon either the civil suit or the s :n
prosecution. Both may be sustained ; the first for dam- prosceusion
ages to the injured individual, the second to avenge the
pablic wrong.® The court, however, will not’ give a severe __]udg-.
ment upon the eriminal convietion, unless the prosecator will agree
to relinguish bis civil remedy.® o . .

§ 619. No words, no ‘matter how irritating or opprobrious, will

justify an assault.” ' _ Nor ars
§ 620, Whatever would be a defence on ground of :rgmg

misadventure to an indictment for homicide is equally 2 ton.
defence to a charge of battery.® Thus if a }I.IOI‘SB ran ﬁiag:en_
away with his rider and run against a mar, it is mo ba..t- R
tery,? nor is it a battery i’ a goldier, in his ranks, d}s- - frggge_
charge his gun, and a man unexpectedly pass before him

at the time, and be hurt by it.® Tt is also a good defence that the
alleged battery was merely an amicable contest; as tha't the defen-
dant wrestled with the prosecutor for a wager ;' or thatit happened

by accident whilst the defendant was engaged in some sport or game,

1 Supra, §§ 161,609, See Crim, Law 7 See Stephens v. Myers, 4 C. & P.

? Com. v. Hurley, 99 Mass. 433,
Btate ». M'Clintock, 8 Iowa, 203 ; State
e. Lymburn, 1 Brevard, 397. Al thus
eoncerned may be charged jointly with
the assault. Ibid. See Whart. Cr. P,
& Pr. § 301, Supra, § 223.

% R.v. Lewis, 1 C, & K. 418,

4 State ». Rawles, 65 N, C. 334, See
supra, §§ 223 of seq.

§ Btate v. Philley, 67 Ind. 304;
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herse is striking driver see Kirland e,
Btate, 43 Ind., 146. Supra, § 609,

2 1 Raass. Cr. 958,

9 R. v, Day, 1 Cox C. C. 207,

10 Btate ». Prather, 54 Ind. 63.

1 Supra, § 610.

2 R, v. Dungey, 4 F, & F. 89 ; Good-
rum v. State, ¢ Ga. 509. Supra, §
576,

B Supra, 5§ 167, 324, 609 State .
Davis, 1 Bill, 8. C. 48.

Mag., March, 18853, 155.

2 Steph. Dig. C. L. art, 241,

3 Supra, § GO8.

4 Infra, §§ 624 ot seq. Supra, § 612

€ Supre, § 816; Whart, Cr. PL &
Pr. § 453: State v. Blennerhasset, 1
Walk. 7: State v. Gibson, 10 Ired. 214.

¢ Buckner ». Beek, Dudley (8. C.),
168 Richardson ». Zuntz, 26 La. An.,
313. As to comtinnance, see Whart, Cr.

Pl. & Pr. § 599 a. Supra, § 315,

949; Com. v. Byre, 1 B. & R. 347;
Mitchell v. State, 41 Ga. 527 ; supra, §
455 a.

& Supra, §§ 508, 340 ef seq.

% {3ibbons ». Pepper, 2 Balk. 637; 4
Mod. 405. Supra, § 306.

19 Weaver v. Ward, Moor, 564 ; Hob,
134 ; and see R. v. Gill, 1 Stra. 190,

U (om. D¥g, Pleader, 3 M. I8, Su-
pra, §8 141 ot seg., 371.
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§ 623.] CRIMES, [Boox II.

which was neither unlawful nor dangerous.! That misadventure
when negligent is no defence bas been already scen.?

§ 621. The owner of property, as we have scen, may by force
Attacks op T€S18H an atiempt to take it from him, and may rescue it
E:;%rg from aflother’s grasp.?  And it has been held that a mere
:ELtlltljiﬁ snatehing by the hand on claim of rightis not an assault.$

: But a party thus vindicating his rights is guilty of an
assault if he use an excess of force.> Nor can he punish an assail-
ant after the latter has retreated. He can defend, but not punish.s

§ 622. A superintendent of a railroad depot has autherity to
Intrugers  ©XClude therefrom persons who violate the reasonable
g{z)él?sd by regulatlons_ prescribed for their conduet, and annoy pas-
g{:}r;;:tf;(r)m sengers or mtermpﬁ the officers and servants of the cor-
otber poration in the discharge of their duties.” Ilence an
grounds.  jnpkeeper may he ejecied from a depot when his conduct,
in soliciting passengers to go to his inn, i3 an annoyance to passen.
gers, or a hindrance and interruption to the railroad officers in the
performance of their duties, he having due notice that he is a
trespassor, and there being no more force applied than iz necessary to
eject him.* The same distinctions apply to intruders on other

“grounds, if the intrusion is without color of right.®

§ 628. A pasgsenger on a railway car, when guilty of improper

Passenger  conduct, or refusing to comply with the reasonable rules

_disobey . .
r:f;ﬁ;;?:f of the company, may be ejected without subjecting the

CHAP, VIIL] ABSAULTS. § 624,

force be not used;! and so where he rcfuses to pay his fare?
And so where he refuses to surrender his ticket,? though he is nob
required to so surrender before the journey’s end, unless a check
or other substitute is handed him.*

§ 624. Force is generally excusable where a person, after request,
refuses to leave another’s premises.® Where there has
been, however, & trespass in law meroly, without actual refusing to
force, the owner of the close must first request the tres- B eapeid
passer to depart before he can justify laying his hand from
on him for the purpose of removing him; and even if
he refuse, he can only justify so much force as is necessary to
remove him.! But if the trespasser use force, then the owner may
oppose force to force;” and in such a case if he be assaulted or
beaten, he may justify even a wounding or mayhem in self-defence,
as above mentioned. In answer, however, to a justification of
defence of his possession, the other party may prove that the bat-
tery was excessive ;* or justify the alleged trespass on the defen.
dant’s possession, by proving that he bad a right of way over the
close, or the like, Peculiar sanctity being attached to a dwelling-
house or mansion, the owner of such a house is entitled to use all
necessary force to compel an intruder toleave.? But though a man
may in such a case put out of hig house another who persists in

be expelied
from car.

1 Bee supra, §§ 141 ef seq., 371-T3.

2 Supra, § (08a.

3 Supre, §§ 100, 501 ; irfra, § 1083 ;
State v. Elliott, 11 N. H. 540 ; State ».
Miller, 12 Vt, 437. See Com. v. Lake-
man, 4 Cush. 597 : Filkins ». People,
63 N. Y. 101; Overdeer » Lewis, 1
Wattz & 8. 90 ; Harrington v. People, 6
Barb. 607 ; Anderson ». State, 6 Baxt.
603,

“It is not disputed that a man may
justify an assaunlt and battery in de-
fence of hie lands or goods, or of the
goods of another delivered to him to
be kept, and whether he resist with
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officer who attempts it to an indictment, provided undue

greater force than is necessary, or than
j& proportioned to the violence of the
trespasser, will be for the jury under
the instructions of the eanrt,'* Allen,
J., Filking ». People, 69 N, Y, 106.

¢ Com. ». Ordway, 14 Gray, 65.

§ Supra, § 102. Geolden ». State, 1
Bo. C. 292; Whart. ». People, 8 Il
Ap. 232

8 Supra, § 99 &f seq.

7 Bew Harris ». Stevens, 31 Vi, 79.

8 Supra, § 197; Com. v, Power, T
Met. 596,

9 Bee Com. ». Ruggles, 6 Allen, 588,

1 Supre, § 437, See Whart.on Neg. |
§ 646: R, v. Mann, 6 Cox €. C. 461 ;
People v. Caryl, 3 Parker C. R. 326;
State v. Ross, 2 Dutcher, 22¢; Iil
Cent. R. R. v. Button, 53 Il 307
State . Chovin. 7 Iowa, 204 ; Robin-
son v, State, 54 Ala. BG.

2 People v, Jilson, 3 Parker C. R,
234, Bee State v, Goold, 53 Me. 279 ;
State ». Overton, 4 Zab. 435 ; State ».
Camphell, 32 N. J, 308 ; Btate v. Cho-
vin, 7 kowa, 207.

* pPeapla ». Caryl, 3 Park, C. E.
228,

4 State », Thompson, 26 N. H. 250,
But spitting on the flcor is not ground
for expulsion. People v. McEay, 46
Mich. 439.

5 Supra,§ 506 ; Com. wv. Clarke, 2
Met. 23 ; Harrington v, People, § Barb.
608; Corey », People, 45 Barb. 262
Sen 2 Ro. Abr. 549, 1. 7; Com. v, Ken-
nard, 8 Pick, 133 ; Btate z. Taylor, 82
N. C. 554, Supre, §§ 97, 502 et seq.

6 Supra, §§ 102, 506; Weaver ». Bush,
8 T.R. 78 See 2 Rolle Abr, 548, L,
3h, 45: 2 Balk. 641; Territory w.
Dirennan, 1 Mont. 41 ; Jones v. Jones,
71 1ll. 562 ; Abt ». Burgheim, 80 IIL
9% State ». Burke, 82 K. C. 551. Bee
Low. ». Elwell, 121 Mass. 308,

7 Balk.641; 8 T_R.78; 1 C. & P.
6. Supra, §§ 502, 504.

8 Bkin. 387; Lutw. 1436,

» Supra, §§ 503, b06.

569



§ 628.] CRIMES, [Book 1r,

remaining after notice express or implied to leave, yet he is not
entitled to inflict a wanton and unduly violent battery.!

§ 625, The proprietor of a public inn has a right to request a

person who visits 1Y, not as a guest, or on business with
Jaokesper 5 wuest, to depart; and, if he refuse, the innkeeper has
right asto g right to lay his hands gently upon him, and lead him

out, and if resistance be made, to employ sufficient force
to put him out.” And for so doing he can justify his conduct on a
prosecution for assault and battery.® But if from excess of violence
the party expelled be killed, the offence is manslanghter.*

§ 626. The sexton of a church cemetery, charged by its owners
And so has With its exclusive control, has a right to eject by foree
{’fgﬁ?ﬁg""““ any trespasser who insists in interring a body contrary
cemetery:  to the rules governing the cemetery.®
él%gﬁ iy §627. A person lawfuily in possession of & building,
pusecrs, a8 agent, may eject trespassers,®

§ 628. It is a good defence in justification even of a wounding
Prioras. 10 PrOve that the prosecutor attacked and beat the de-
;:::.ll({t s de- fendant first, and that the defendant cowmmitied the

. alleged battery merely in his own defence;? though
proof that the prosecutor struck the first blow will not justify an
excessive battery or an attack with a dangerous weapon.t

" A provoked assault is no defence.?

1 Supre, §§ 102, 506 ; Biate ». Laza-

rus, 1 Mill’s Comst. R. (8. C.) 34.
Bee Gregory v. Hill, 8 T. R. 299

% Bee Howell v. Jackson, 6 C. & P.
723.

& Com. v. Mitchell, 2 Pars. (Phil.)
431. As to doties of innkeepors, see
infra, § 1587,

4 Btate », Murphey, 61 Me. 586,
Supra, §§ 600, 608,

§ Com. v. Dougherty, 107 Mass, 243,

8 Com v». Clark, 2 Met, 23; Com. 1.
Powers, T Met. 596,

1 1 8id. 246; 1 Co. Rep, 1%; 2 Salk.
642; 3 Ibld. 48; Com. ». Mann, 115
Mass. 58; Biate v. Franmberg, 40
Iows, 555; State ». Fowler, 52 lowa,
103 ; Pease v. State, 13 Tex, Ap. 18.
That an assault embodying an appa-
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rent danger will excuse a battery,
&os Allen v. State, 28 (a. 395, Supra,
§§ 488, 619, fnfra, § 645.

B Supra, §§ 470 e seq.; Cnshman v.
Ryan, 1 Story, 91; Com. ». Ford, 5
Gray, 475 ; State ». Gibson, 10 Ired.
214, Stater. Wood, 1 Bay, 351: State
v. Quinn, 2 Brev, 515; ¥Floyd ». State,
36 Ga. 91; Riddle w». State, 49 Ala.
389; Allen ». State, 52 Ibid. 591 ;
Pressar v, State, 77 Ind. 274 ; State ».
Hays, 67 Mo. 264; Btate v. Newland,
27 Kan. 764; Siate v. Lawry, 4 Nev.
161; Cotton ». State, 4 Tex. 260. Seo
supra, §§ 456, 470, . Allen v. State,
28 Ga. 395,

b Supra, § 485; Page Ve Sta.te, £9
Ala. 228 ; Johnson ». State, Thid. 253;
People v, Miller, 49 Mich. 23.

CHAP. VIIL] | ASSAULTS. [§ 630a.

Ti is not the defendant’s mere notion that he is about to be
attacked that justifies; but there wust be circumstances leading
the defendant, according to his lights, to expect an attack.!

If the defendant prove an assault merely, as, for instance, thai
the prosecutor lifted np & cane or staff, and offered to strike him,
this is sufficient to justify the defendant’s striking the prosecutor;
for a party seriously threatened need not, in such a case, stay till
the other has actually struck him.2

Nor is a party in such case precluded from self-defence by the
mere fact that he could have previously invoked the interposition
of the public anthorities for his protection.

§ 629. A husband may justify a battery in defence of his wife,
a wife in defence of her husband, a parent in defence of pognee of
his child# a child in defence of his parent,® a master jn I¢litive in

like man-
defence of his servant, and a servant in defence of his Eer justi-

master, whenever this is necessary to protect from appa- o
rently saperior force.®

It is otherwise, however, when the object of interference is
merely to take part in a fight.” And an agsault by a husband in
cool blood cannot be excused by an alleged prior assault on a wife.

§ 630. Generally, the exercise of a legal right is not a provoca-
tion that excuses an assault.? Bub it is no excuse for Exercize of
an assault that the party assailed was a vagrant and llff;i;"%ﬁ:,
indebted to the assailant,™ Hon,

§ 620 @. As is clsewhere seen, an officer whose duty it is to arrest,

or to execute & writ commiited to him, is entitled to use such force

1 Supra, § 491, See Whart. on
Crim. Ev. §§ 69 & seg.; State ¢. Lull,
48 V. 581 ; State ». Bryson, 1 Wins-
ton (N. C.), No. 2, 86; May ». State,
6 Tex. Ap. 191, 8ee State v. Nash, 83
N. C. 618.

2 Rull. N. P. 18; 2 Ro. Abr. 547, L
37, Beo supra, §§ 455 ef seq.

8 Evers v. People, § Thomp. & C.
156; 3 llun, 716. Supre, § 87 a.

¢ A parent, however, ceeking to re-
eover coutrol of a child under a divoroe
decree, may be convicted of an assault
for forcing his way in face of resisi-
ance intc the house of a third person

for the purpose of seizing the child.
Com, v. Beals, 133 Mass. 396.

& Stato v. Brittain, 89 N. C. 481, But
gee State v, Sharp, 19 Ohie St. 379,
cited supra, § 494.

$ 2 Ro. Abr, 546 (D.); 1 Hawk. ¢,
60, ss. 23, 24. Supre, §§ 97 o seq.,

484,
7 State » Johnson, 75 N. C. 1T4;

Waddell v, State, 1 Tex. Ap. 720.
8 Supra, § 429; Stewart v. Slate, 66
Ga, 90,
$ State v. Lawry, 4 Nev, 161. Bee
supra, §§ 95 et seq.
0 Ward v, State, 28 Ala. 52.
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§ 632.] CRIMES, ' [BoOK 1I,

Penceor 88 18 requisite to perform the duties with which he is

other offi-
CET MAay

use force.  gervice, also may use

charged.” A commanding officer in the military and navy

such foree as the maintenance of

discipline may require.?
§ 631, It is admissible for the defendant to show that the bat-

Parents

tery was merely the correcting of a child by its parent ;3

have right Dut if the parent chastizing the child exceed the bounds
of proper  of moderation and inflict cruel, merciless, or unneccsary

punishment, he is subject to indictment.4 The same doe-
trine applies to persons standing in loco parentis.® DBut a ¢ child”
in this sense is not merely a minor but wust be a minor under
tutelage.5 A minor whe is emancipated cannot be thus brought

corraction.

into subjugation.?

A forcible exposure of a child may be an assault.?
How far a parent is responsible for neglecting his child will be

hereafter discussed.?

§ 632. The law confides to schoolmasters and teachers a discre-
Andsoof tionary power in the infliction of puniskment upon their
school- pupils, and will not hold them responsible, unless the

masters

ETB.

and teach-  punishment be such as naturally to occasion permanent
injury to the child, or be inflicted merely to gratify their

own evil passions.® The teacher must be governed, when chastisc-

' Supra, §§ 401 ef seq. ; infra, § B47;
Whart. Cr, PL. & I'r. §§ 7 ef 5eg. ; State
‘v, MeNinch, 88 N, C, 605.

8 U. 8. ». Ruggleg, 5 Magen, 182 ; T,
8. ». Taylor, 2 Bumn. 584 (limiting
this’ right to captain}; U, 8. v. Wick-
ham, 1 Wash, C. C. 814,

As to maltreatment of seamen, zee
infra, §3 1865, 1871, 1885, and as to
respongibility of officers, see further, §
431,

On the other hand, force in resisting
an illegal or unduly violent assault is
excasable. Bee infre, § 649.

# Com. Dig. Pleader, 3 M, 19; 1
Hawk, c. 60, 5. 23; ¢. 62, 5. 2; and
pee 2 B. & P, 224 ; Reove’s Dom. Rel.
288 : 1 Kent Com. 204; State ». Alford,
68 N. C. 322; Neal ». State, 54 Ga,
281. Bee supra, § 359; infra, § 1563,
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As to guardian and ward, see Staunfeld
v, State, 43 Tex, 167,

¢ Com. v, Coffey, 121 Mass. 86; Com.
v. Blaker, 1 Brewst. 311; Neal w.
State, 54 (ta. 281; Johnson v, State,
2 llumph, 283 ; Anderson v. Btate, 3
Head, 455 ; Fletcher v. People, 52 I,
299 ; Bmith ». Slocum, 62 Ibid. 354;
Btate ». Bitman, 13 fowa, 485. Supra,
§§ 331, 359, 374 ; infra, § 1563,

B R, v. Cheeseman, 7 €. & T. 455;
Btate v. Harris, 43 N. C. 1; Ware v.
State, 67 Ga. 349 ; Stanficld ». State,
43 Tex. 167. Supre, § 374.

§ McGregor v. Btate, 4 Tex. Ap. 599.

7 1bid. :

"8 R, ». Mulroy, 7C. & P. 277. In-
Jra, § 15664, Supra, § 614,

¥ Infra, §§ 1563 o seq.

© Com, v. Randall, 4 Cray, 3562;

CTIAP. VIIL] ASSAULTS. : [§ 633,

ment is proper, as to the mode and severity of the punishment, by
the nature of the offence, the age, size, and apparent powers of
endurance of the pupil. It is for the jury to decide whether the
punishment i3 excessive.! But the better opinion is that chastise-
ment is to be limited to cases of misconduct, and cannot be inflicted,
unless where education is by law compulsory, to compel pursuance
of any particular line of study.? And in any case the pupil must
be duly informed of the offence, and the discipline must be bumane.®
§ 633. By the common Jaw, the husband possessed the power
of chastising his wife, though the tendency of criminal g .04
couris in the present day is to regard the marital rela- 4t ;?nn;;?m
tion as no defence to & battery. ¢ Perhaps, however,” coerce
it has been argued by the Supreme Court of Mississippi, wite.
¢ the husband should etill be permitted to exercise the right of
moderate chastisement in eases of great emergency, and to use
salutary restraints in every case of misbehavior, without subjecting
himself to vexatious prosccutions, resulting in the diseredit and
shame of all parties concerned.”’* And where a husband is in-
dicted for an assault and battery on his wife, he may show in miti-
gation that he was provoked thereto by her immediate bad behavior
and miscondact.®* Nor, it hag been said, can he at common law be
convicted of a battery on her, unless he inflicts permanent injury
on her, or is guilty of malignant cruelty. Nor is this view modificd

State v. Mizner, 456 Towa, 248: State v. ment of children, see Cowley v. People,

Pendorgrass, 2 Dev. & Bat. 365 ; Com,
v. Seed, 5 Penn L. J. R. 78; Com. »
F¥ell, 11 Huz Pa. Reg, 17%; BState ».
Alford, 68 N. C. 322 ; Btate ». Harris,
63 Ibid, 1; Dowlen v. Btate, I4 Tex.
Ap. 61; Reeve’s Dom Rel. 258, Bee
R. ». Hopley, 2F. & F. 202. Thata
teacher has a right judiciously to chas-
tise a pupil, is recognized alse in 2
Kent, 265 ; 1 Black. Com. 4563; SBtarr
p. Liftchild, 40 Barh. 541; State w
Williams, 27 Vt. 765; Danenhoffer ».
State, 69 Ind, 295 ; State v. Burton, 45
Wis. 150; and supra, §§ 332, 374.
Thsat a saperintendent of a charitable
institution is indictable for cruel treat-

83 N. Y. 464. fnfru, § 1585,

1 Com. ». Randall, 4 Gray (Mass.),
36 : Danenhoffer v, State, 69 Ind. 255 ;
8. C., 79 Ibid. 75; State v, Mizuer, 45
fows, 248 ; Anderson o, State, 3 Head.
455. See Cooper ». McJunkin, 4 Ind.
200. Supra, §§ 359, 360,

¥ Rulison ». Past, 79 11 567 ; State
v, Mizner, 50 Tows, 146; Mozrow v,
Wood, 35 Wis. 58,

4 Sgate ». Mizner, 45 Iowa, 248, See
2 Am. Law Journ, 72,

4 Bradley v. State, 1 Walker, 156.

5 Rebbins v, State, 20 Ala. 36. See
Fulgham v. State, 46 Ala. 143 ; Greta
». Btate, 10 Tex. Ap. 36.
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§ 6341 CRIMES, [BooK 11

by the fact that the two have agreed to live apart.! Bat the better
opinion is that while a husband has no right to inflict corporal punish-
ment on his wife,? he may defend himself against her, and restrain
her from acts of violence towards himself or others.?

§ 634. A master, it iz said, may chastise his apprentice mode
8o of mas. Tately ;' and so may a master to whom a minor child s
::lr'va;n:‘: handed over with  cession of the parents’ rights ;5 though
and officer & master, not standing in loco perentis, cannot chastize a
of justice, 5 - .

servant.® The master of a vessel, unless restrained by
statute, has the same power under the same checks.” Where an
officer of justice iz charged with assault and battery, it is a good
defence that the offence was committed in the discharge of his official
duties.® No greater force, however, can be used,’ nor any further
duress imposed,” than is necessary to effect the immediate object.
8o a man may justify laying his hands upon another to prevent his
fighting, or committing a breach of the peace ;" or to prevent him
from rescuing goods taken in execution ;2 or the like.’* A coroner,4
and a magistrate, upon a private personal inguiry,’ may justify a for-
cible exclusion of a person from the justice room, even though he be

! State ». Black, 1 Wing. (N. C.) next note. As to master’s megleat of
Law, No, 1, 266. See Whart. Con{, of servant, see infra, §3§ 1585 et sey.
L. § 166. ¢ See Feople v, Phillips, 1 Wheel, C.
¢ Com. p. McAfee, 108 Mass. 458; C.155; Penns. v, Kerr, Add. 324 ; Com,
Teople ». Winters, 2 Park., C. R. 1t; o, Conrow, 2 Barr, 402 ; Com. ». Baird,
Edmond’s 4pp., 57 Penn. St. 232 ; State 1 Ashm. 267 ; Cooper v. State, 8 Baxt,
v. Rlwdes, Phill. (N, C.) 453; Ghol- 324; Ambrose, #2 ¢ Phillips, N. C. 91;

ston ». Gholston, 31 Ga. 625 ; Pillar v,
Pillar, 22 Wis. 656 ; Fulgham », State,
46 Ala. 143 ; Oliver v. Stale, 70 N, C.
60; Owen ». State, 7 Tex. Ap. 329,

3 Com. ». McAlee, 108 Mass. 458;
People ». Winters, 2 Parker C. B. 10;
Btaie v. Brekley, 2 Harring. 552 ; State
v. Mabrey, 64 N. C. 592; Fulgham ».
State, 46 Ala. 143. That he may be
indicted for assanlting lier even though
he was prevented by a friend from
striking, see State v. Mabrey, 64 N, C.
502.

1 R. v. Keller. 2 Show, 289,

6 2 Kent Com. 261; Matthews o.
Terry, 10 Conn. 455, and cases cited 1o
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Davis v, State, 6 Tex. Ap. 133 ; 2 Kent
Com. G4, 261.

T Supre, § 374 ; infra, §§ 1871-85,

¥ 2 Ro. Abr. 546 o; Whart. Cr, PLL &
Pr. §§ 1-20. As to homicide in suneh
cages see supra, §§ 333, 374,

¢ Harrison . Hodgson, 10 B. & C.
445; Rusberry ». State, 1 Tex. Ap.
664 ; Bkidmore ». State, 43 Tex. 93.

I State ». Parker, 75 N. C. 249,

1 Com. Dig. Pleader, 3 M. 16.

2 3 Lev. 113. :

B See 1 Mod. 168; 2 Ro. Abr, 546.

M Garnett ». Ferrand, ¢ B. & C. 611,

% Cox v. Coleridge, 1 B, & C. 37.

COAP, VIIL] ASSAULTS, 8§ 636.

the attorney of the party accused; but il the inquiry be of a judi-
cial nature all persons concerned have a right to be present.!

A. convict cannot be whipped as a punishment unless in confor-
mity with law, and any whipping not so preseribed ig indictable ag
a battery.?

§ 635. Persons having charge of poor and almshouses have the
right to restrain by force, if necessary to the preserva- A1ros and
tion of order, those under their charge. But where the jiosrhouse
keeper of a town almshouse seized and chained to th'e léf:ﬁff
floor a pauper, who was at the time quietly reading, 1t strain in-
was held to be no defence to an indictment for an assault
that the pauper bad been turbulent and unruly on prior occasions,
and had been guilty of various prior destructive acts in the house,
there being no impending necessity for guch violent action.* And
it has been ruled that where a master of a union inflicts personal
chastisement on & female pauper in an indecent manver, he is guilty
of an assault, even though the extent of the correction is within
the limits of moderation And in Alabama the hirer of & conviet
has no right to inflict personal chastisement on him.?

§ 636. Asa general rule, if the prosecutor intelligently assented,
this is a good defence.® Thus, if it be proved that .the Aeveuta
struggle was an amicable contest, voluntarily entered into  ofnce.
on both sides, and not Tikely to produce serious hurt to
either party ;7 or that the blow was given at the prosecutor’s request,
to save him, as was supposed, from a prosecution of a felony ;* or
that the assault, when the offence i sexual, was agreed to by the
woman ;® the defence is good. It may also be alfgued that per-
sons engaging in a tumultuous frolic may be 'indictable for
affray, though not for assault.”” On the other band, if the fight has

1 Dawbney v. Cooper, 10 B. & C. 237.

2 Cornell v. State, & Lea, 669.

3 Supra, § 613; State ». Hunll, 54
Conm. 132. See State ». Hawkins, Vil
N. €. 494, That in a proper case
chastisement may be inflicted, see
Btate v. Keff, 58 Ind. 5186.

4 L. v, Miles, 6 Jur. 243—Guarney.
Ford v. Skinner, 4 C. & P. 239. Supre,
§ 613; tnfra, § 1585,

B Prewitt v. State, 51 Ala. 33.

& Swupra, § 141; R. ». Wollaston, 12

Cox C. €. 180; and other cases cited
supra, §§ 566577, 612

? Com. Dig. Pleader, 3 M. 18; R. v
Guthrie, 11 Cox C. €. 622; L. R.1C. C.
R. 243. Bee Fitzgerald v. Cavin, 110
Mass. 153.

® State ». Beck, 1 Hill 8, C. 363.

8 Supra, §§ 141, 576.

® See supre, § 371; Duncan ». Com.
6 Dana, 295 ; though see R. v. Hunt,
1 Cox C. C. 177,
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anything of the character of illegality, or if the agsault be of a
nature injurious to the public as well as to the party assaulied,
this reasoning does not appty.) But in any view, consent obtained
through fraud, by stupefaction, or through the igmorance or inca-
pacity of the party assaulted, i3 no defence.? Mere submission,
without assent, is no defence.* And assent to sometbing different
from that actually done is no defence.* Thus consent on a woman’s
part is no defence to an indictment for a sexual assault when the
consent was simply given to medical treatment;® and consent fo
take certain food is no defence to an indictment for taking such
food when infected by poison.® It has been even held that consent
on & woman’s part to illicit intercourse is no defence to an indiet-
ment for assauli in communicating to her 2 venereal disease ;7 or to
excessive foree in the act.® Nor is a husband’s assent a defence to
an indictment for an indecent assault on a wife.® If has also been
held that it is no defence that the force applied was part of the form of

CHAP. VIIL] ABSAULTS. [§ 638,

to join, he not having known beforehand that this was part of the
ceremony.! Assent, also, will be no defence to an indictment for a
deadly assault.?

3. Indictment and Verdict.

§ 637. It is enough if the indictment charge an assault of the
defendant on the prosecutor.* It is not necessary that Eroneh &
the word “wunlawfully” should be used in the indict averasssuls
ment if violence be averred;* nor ig « wilfully” or oo -
““ maliciously” essential;® nor is it necessary to allege barty-
that the assault and battery were committed in public, or to the
terror of the citizens of the Commonwealth or State.® Where,
however, as in Indiana, there is a special statute defining assaults,
the indictment must follow the statute. '

§ 638. As has been seen, all concerned, whether as inciters,
aiders, or agents, are principals, and may,be charged ,, con-

initiation of a voluntary society which the party assailed had agreed

1 State v. Newland, 27 Kam. Y64.
That parties fighting with their fists at
a prize fight by comsent, without ill-
will, are guilty of assault has been
ruled in R. ». Lewis, 1C. & E. 414;
R.v. Perkins, 4 C. & P. 537; R. »r.
Coney, L. R. 8 Q. B.D. 534; 156 Cox C,
C.46; 46 L. T. (N. 8.) 507 ; Adams »,
Waggoner, 33 Ind, 531 ; Com. . Coll-
berg, 119 Mass. 350 ; contre, Champer
¢, State, 14 Oh. Bt. 437 ; State v. Back,
1 Hill 8. C. 363 ; and sev supra, §§ 142,
372 e seq. Jnfra, §1465a. In R. =
Coney, ut sup., Cave, J., went to the
length of saying that * an assaclt being
a breaclh of the peace, and unlawful,
the conzent of the person struck is im-

material.”* The ronle is thus more
guardedly stated in the sawe case by
Stephen, J. ** The consent of the per-
son. who gustains the injury iz no de-
fence, if tha injury is of such & nature,
or if it i85 inflicted under svnch circom-
stances, that its inflietion iz injurious
to the public as well as to the person
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injored,” To the same effect, see Btate
v. Burnham, 56 Vt, 445,

¢ Bee particularly swpra, §§ 141,
144-45, 577, 612, and remarks of Kelly,
C. B., in R. ». Locke, 12 Cox C. C. 244,
cited supra, § 146,

% R. v. Case, 1 Eng, Law & Eq. 544;
4 Cox €. C. 220; 1 Den. C. C. 55; R. =,
Niehol, R. & R. 130; R, v. MeGavaran,
6 Cox C, C. 64, Suprae, §§ 141, 577.

Hence indecent fondling of a child
without consent is an assault. Ridout
v. Btate, 6 Tex. Ap. 249,

¢ Supra, §§ 141, 146, 558, 612,

6 B.». Case, 4 Cox C. C. 220; . ».
Flattery, 13 [bid. 388; Don Meran o,
People, 25 Mich. 356, Supra, §§ 559,
612,

5 Com, v. Stratton, 114 Mass, 303,

7 R. ». Bennett, 4 F. & ¥. 1105; R,
v, Hinelair, 13 Cox C. . 28; though
soe Hegerty ». Shine, 12 Irish L. T. R.
100, cited in 18 Alb, L. J. 202; 14 Cox
C. C. 124, 142,  Supra, § 612.

B Richie ». Btate, 58 Ind. 368,

9 Btate v, Boyland, 24 Kan. 186,

Jointly with the assault, no matter what were their cemedare

regpective parfs.?

t Belt v, Hansley, 3 Jones N, C. 131;
Btate v. Williams, 75 N. C. 134.

T Supre, § 144,

3 State v. Truleck, 46 Ind. 289:
Martin ». Btate, 40 Tex. 19. See State
v. Beverlin, 30 Ean. 611

4 Whart. Cr. PL. & Pr. § 269; State
v. Bray, 1 Me. 126 ; Bloomer », Btate, 3
Boeed (Tenn.) 66. See Btatev. Manco,
12 La An. 625 ; State v. Hays, 41 Tex.
526. In Indiana, violence must be al-
leged or implied ; Howard v. State, 67
Ind. 401 ; see Buntin v. State, 68 Ind.
38; and so of “ unlawfully;” State v.
Bmith, 74 Ind. 557 ; see Hays v. State,
77 Ind. 450.

5 Ibid.; U. 8. ». Lunt, Sprague,
311.

¢ Com. v. Bimmong, 6 J. J. Marshall,
615.

? Malove v, State, 14 Ind. 219; see

" Slusser v, State, 71 Ind. 280,

# Supra, § 618, See Btate v. Dalton,
27 Mo. 13; State v. Herdina, 25 Minn.
181.

An indictment which avers that the

YOL. L.—87

principals.

defendant ““in and wpon the body of
I. 8., deceased, in the peace of the
Commonwealth then and there being,
did make an assanlt, and him the said
I. 8. did etrike divers grievous and
dangerous blews, upon the head of
him the gaid I. 8., whereby the said I
3. was cruelly and dangerously beaten
and wounded and his life greatly en-
dengered,”” sufficiently shows that the
assanli was upon a living persom. Com.
v. Ford, 5 Gray, 475. Ses R. 2. Mul-
roy, 3 Craw. & Dix. 318.

An indietment against a medieal
practitioner ¢harged that he made di-
vers assaults on the deceased, a pa-
tient, and applied wet cloths to his
body, and caused him to be pnt in
baths. - It was held that this wes a
proper mods of laying the offence,
although all that was done was by the
consent of the deceased; and that the
indietment need not charge an wnder-
taking to perform a cure, and a feloni-
ons breach of duty. R. ». Ellis, 2 C.
& K. 470—Tindal and Rolfe.

677



§ 6404.)

CRIMES.

[BOOK IL

The injured party may be charged as unknown.? -
§ 639. Two or more persons assaulted may be properly joined

When
donble
blow is
given both
parties
struck may
be joined.

is bad for duplicity.®

Rattery of other averments of

may b die-

§ 640. The ¢ battery’

in the same count, when the assault was a single act,?
though if -the act was not strictly single, such a joinder

' can be discharged as surplusage,
and a conviction sustained for the assault.* And so

agoravation, which can be dis-

charged s charged, and a verdict taken for assault and battery.t

surplus-
a

But there can be no conviction of a battery unless a

battery be averred or implied.®

II. ASSAULTS WITH FELONIOUS INTENT.

§ 640 a. At common law assaults with the intent to commit felonies
were misdemeanors, and under this head fall all aggra-

Assaunlts
classified
by sta-
iute.

vated assauits” The punishment, indeed, varied accord-
ing to the discretion of the court, but the grade of offence

was the same. By statutes, however, in most jurisdic-
tions in this country, assaults have been divided into varicus grades ;
requiring distinctiveness of indictment and preseribing distinctiveness

of punishment.

At common law, also, it is the practice to atate on

the indictment such aggravations as would explain if not justify the
sentence inflicted by the court. Some of the particular grades of
assault which have been thus recoguized will be now considered.®

1 Whart. Cr. PL & Pr. § 111;
State ». Bnow, 41 Tex. 596.

2 See cascs cited in Whart. Cr. Ev.
'$ 590, Whart. Cr. P1, & Pr. § 469,

$ Tbid.; State ». McClintock, & Iowa,
203.

4 Bee Greer v, State, 50 Ind. 267;
Ryan v. State, 52 Ibid. 167 ; Fuiford .
State, 50 Ga. 5%1; Hansford v. Biate,
54 Ibid. 55; Bard wv. State, 556 Ibid.
319 ; Wood v. Btate, 50 Ala. 144 ; Be-
dell ». State, 50 Miss. 4%2; Btate v,
Cass, 41 Tex. 552; Young ». Btate, 44
Ibid. 98; Peopie v. (PNeill, 48 Cal.
257. For indictments for assaulty, sve
Whart. Prec. 2135 et seq.

5 Tbid.: Com. ». Blaney, 133 Mass.
571 ; Ferrell ». Btate, 2 Lea, 26 ; Flynn
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v. State, 8 Tex, Ap. 368 ; Cols ». Btate,

1¢ NAd. 67,

$ Young v. People, 6 T11. App. 434,

7 Com, . Roby, 12 DPick. 496 ; Com.
v. MeLaughlin, 12 Cush, £12; Com. v.
Barlow, 4 Mass. 30 ; Murphy ». Com.,
23 Grat. 960 ; State ». Bwaon, 65 N. C.
339 (a case of assault with deadly
weapon). Jufra, § 646 &,

8 Theclassification of assanlts in the
N. Y. Penal Code of 1882, ig thus sam-
marized in the Report of the N. Y.
City Bar Association of Feb. 13,1833 :—

““Instead of the simple assanlt at
eommon law and the statuntory assault
with intent to steal (Laws 1862, Ch.
374, § 3), ranking as misdemean-
ors; and the various statatory provi-

CHAP, VIIL.]

ABSAULTR,

[§ 641,

§ 641. On an indictment for an assault with intent to murder,

the intent is the essence of the offence.!

Unless the Intent to

offcnce would have been murder, either in the first or ¥ill esscn-

tial to in-

gsecond degree, had death ensued from the gtroke, the dictment

for assault

defendant must be acquitted of this particular charge.? with intent

And, as a general rule, in all cases of assaults with in-

to murder.

sions defining assaults with intent to execution of prhcess or the lawful

commit a felony (3 R. 8. 98, § 439)
with and without deadly weapons
{Ibid. § 46) ; assaults with deadly
weapons to resist the exccution of pro-
cess (IDbid.); assaultz with intent to
do bodily harm, and with sharp, dan-
gerons weapons {(Laws 18564, Ch. 74),
and administering poisen with intent
to kill (3 R. 8. 938, § 47), which
ranked as felonies, the Code gathers
them all under the head of assault,
and divides the erime into three de-
grees ; thefirat two of which rank as
felonies, the third as a misdemeanor,
The first degree iz cenfined to cases
where there is an intent to kill, or to
commit a;felony,upon the person or pro-
perty of the ome assaulted, and the
assault iz committed either with a
deadly weapon or by means likely to
produce death, or by the administra-
tion of poison or destructive thing en-
dangering life {§ 217). When the
crimne i3 not committed under the eir-
oumstances mentioned, it is assanlt in
the second degree, when the intent is
to injure and the assaclt is the nnlaw-
ful sdministration of poison or drug
dangerous to life or health, or when

* the intent i3 to enable ene to commit a

crime, and the assanlt is by the ad-
ministration of an intoxicating or anmse
theti¢ agent, or where one unlawfully

wounds or inflicts grievons bodily harm

with or withonta weapon, or so as-
ganlts another by the use of a weapon
likely to produee grievous bodily harm,
or assanlts another with inteut to com-
mi} & felony, or to prevent or resist the

apprshension or detention of a person
(§ 218). All other assaults or assanlt
and battery, except such as are de-
clared not unlawful, are assaulis in the
third degree,’?

t See U. 8. v, Bmall, 2 Curtis C, C.
241; U. 8. v. Gallagher, 2 Paine, C. C.
447 ; Com. v, Barlow, 4 Mass. 439;
Com. »r. Newell, 7 Mass. 244; Com. ».
Squire, 1 Met. 258 ; Com. ». Chapman,
7 Bost, Law Rep. 150 ; Cor. ». Cun-
nivgham, 13 Mass. 245 ; Com. v. God-
dard, 13 Mass. 455 ; People ». Shaw,
1TParker C. R 61; People z. (’Leary,
Ibid. 187; Btewart v, State, 5 Ohie,
242; Bharp v. State, 19 Ibid. 379;
Bowles v. Btato, 7 Ibid. 599 ; Wilson
v. Btate, 18 Ibid. 145 ; Bmith v Btate,
120hio 8t. 511 ; Hayes v. State, 14 Tex.
Ap. 230; Davis ». State, 15 Ihid. 473.

As to statutory construetion, gee far-
ther, State » Gilman, 6% Me. 163;
Davidson ». State, 9 Humph. 455;
Hogan v. State, 61 Ga. 45; Meredith
v. Btate, 60 Ala. 441; Huamphries ».
State, § Mo. 203.

As to special reqnisites under stat-
utes, see Blusser v. Btate, 71 Ind. 280 ;
State ». Fee, 19 Wis. 562; Black ».
State, 8 Tex. Ap. 329,

That a battery is not essential to an
assault with intent to murder, see
Btate ». MeClure, 26 Mo, 338,

? Btate v. Neal, 37 Me, 468; Peoplo
». ¥inegar, 3 Parker C. R. 24;: Nich-
ols ». State, 8 Oh, 8i. 435; Reed ».
Com., 22 Grat. 924 ; Hlliott v. State, 46
Ga. 159; Jackson ». State, 5] Ibid,
164 ; TPeople v, Seott, ¢ Mich. 287;
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tent, the intent forming the gist of the offence must be specifically
averred and satisfactorily proved.! The same rule is applicable
to indictments for malicious shooting with intent to kill? and to
assaults with intent to do great bedily harm.* There must in such
cases be both attempt and intent.

The prosecution, therefore, as to the intent to murder, fails if 1t
appear that the wound was given under such circumstances as would,
had death ensued therefrom, have mitigated the offence from murder
to manslaughter or excusable homicide.?

An assault with intent to commit manslaughter in hot blood i3
included in an assault with intent to commit murder.®

Whether a person who, intending to murder A., and supposing
B. to be A., shoots at and wounds B., may be convieted of wound-
ing B. with intent to murder him, is elsewhere discusscd.”

CHAP. VIIL] ABBAULTS, [§ 64la.

If a shot be aimed at a crowd of which B. iz a member, the
offence may be charged as committed with intent to kill B

Tt has just been stated that a defendant cannot be convicted of
an assault with intent to commit murder, unless an'intent to commit’
murder can be proved. Itis not necessary, however, to sustain
such an indictment that a specific intent to take life should be shown.
If the intent were to commit grievous bodily harm, and death oc-
curred in consequence of the attack, then the case would have been
murder in the second degree; and, in case of death not ensuing,
then the case would be an assault with intent to commit murder in
the second degree.? And if the intent were to kill in hot blood, or to
kill one erroneously believed to be an aggressor, then the defendant
may be convicted of an assault with mtent to commit manslaughter.’

§ 641 4. As has already been observed, the defendant, when the
‘felonious intent is not proved, may be convicted of the comviction

Wilson v, People, 24 Ibid. 410; People
2. Comstock, 49 Ibid. 330; Campbell ».
People, 18 I1l. 17; Hopkinson v. Peo-
ple, 18 Tbid. 264 ; MeCuicheon v. Peo-
ple, 69 Tvid. 60%; State v. White, 41
Iowa, 316; Rapp v. Com., 14 B. Monr.
615 ; Siate ». Anderson, 2 Tenn. 6;
Meredith ». State, 60 Ala. 441 ; Ewing
v. Btate, 4 Tex. Ap.417. Bee however,
Bonfanti ». State, 12 Minn. 123, to the
effect that the intent must be murder
in first degree.

1 8tate v, Neal, 37 Me. 468; Btate
». Negro Bill, 8 Harr, 571; Seborn v
State, 51 Ga. 164; Bmith v. Btate, 52
Ibid. £8: Btate ». Johnson, 35 Ala.
363 ; Morgan v, State, 34 Miss, 54. See
U. 8, v. Tharp, 5 Cranch C. C. 380;
State v. Johnson, 9 Nev. 1753 ; Wilson
v. State, 4 Tex. Ap. 637; Binghamv.
State, 6 Ibid. 641.

As to Iowa, see State v, Schele, 52
Towa, 608,

B Reed v. Com., 22 Grat. 924 ; Elliott
v. State, 44 Fa. 159 ; State ». Painter,
67 Mo. 84 ; Ferguson v, State, { Tex.
Ap. 504; infra, § 1344. See Whart.
Cr. Pl. & Pr. § 464 ; Johmson v. State,
5 Dutch. 483 ; Siate ». Hattabongh, 68
Ind. 223; Siate #. Durham, 73 N. C.
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447: Kelgey v. State, 62 Ga. bi8.
As  to divisibility of offunces, see
supra, § 27.

As to construction of N, Y. statute,
wee People ». Kerrains, 1 Th. & C. 333;
Blattery v. People, 58 N. Y. 5354.

On an indictment for felonicusly
assaalting, and beating with intent to
disfignre, it has been said that stronger
circumstances of malice aforethought
must be proved than on an indietment
for murder. It seems gpecific proof of
the intent to disfigure must be made.
Penn », McBirnie, Add, 30.

$ Btate v. Gillett, 56 Towa, 430,

i People v. Devine, 09 Cal. 630,

§ Wright ». Btate,  Yerg. 342; Col-
Her ». State, 3% Ga. 31; Vandermark
v. People, 47 111, 122 ; Wilson ». State,
4 Tex. Ap. 637. Infra, § G45.

8 State v. White, 45 Iowa, 325 ; State'
#. Connor, 59 Ivid. 357 ; and see State
r. Waters, 39 Mo. 54 ; Btate v. Phinney,
42 Thid. 364; State v. Butman, 42 N.
H. 490 ; Btate ». Keed, 40 Vt. 603 ; State
r. Nichols, & Conn. 496; Beckwith o
People, 26 1. 500 ; People ». Congle-
ton, 44 Cal. 92; Wall v. State, 23 Ind.
150: Meredith ». State, 60 Ala. 441.

! Infra, § 646 a. Supra, §§ 107, 111,

assault.t Where, however, the greater offence, being & Ofbioor

318. See R. v. 8mith, 33 Eng. Law &
Eg. 567 ; Dears. C. C. 569, Lacefeld
v. State, 34 Ark, 275.

v Supra, § 608,

f See State v. Baylor, 6 Lea, 586.

3 Supra, § 176; State v. Connor, 5%
Iowa, 3567. Contra, in Michigan, People
v. Lilley, 43 Mich. 521. See State v
Leary, 88 N. C. 615; White v. State,
13 Tex, Ap. 269; Curuthers v, Stale,
Ibid. 339 ; Harrell v, Btate, Ibid. 374s;
Gillespie r. State, [bid. 415 ; People v.
Devine, 59 Cal. 630,

It is said in Minnesota (Boenfanti o
State, 2 Minn, 123) that where the in-
tent is to commit an offence which
would be murder in the pecond degree,
if consummated, there ¢an be no con-
vietion of an assault with intent to
murder. But this is supposing that
all intended murder is murder in the
first degree. That this is not the case

“hag already been seen. Supra, § 377.

And the better opinion is, there can be
a convietion of assanlt with intent fo
ecommit murder, or of assanlt with in-

offence, but

tent to kill, en facts whieh, if the
death had been proved, would only
have justified a verdict of murder in
the gecend dogree, provided these facts
show an interit, no matter how vague
or morbid, to take life, BSee People v.
Seott, 6§ Mich, 26%; Wilson ». ¥eople,
24 Ihid. 410 ; Hopkinson v. Peocple, 18
111, 264 ; Frolich v. State, 11 Ind. 213,
and ether cases cited in firsi part of
this note.

t R. v, Dawsor, 3 Stark, 62; R. ».
Dungey, 4 . & F. 99 State ». Reed,
40 Vt. 603: Com. v. Fischblatt, 4 Met.
554 ; Francisco v. State, 4 Zabr. 30;
Stewart v. State, b Ohio, 242; Clark w
State, 12 (. 350 ; State v. Stedman, 7
Port. 495 Dickerson ». Com., 2 Bush
{Ky.),1; State v. Bowling, 10 Humph.
§2: McBride v. State, 2 Eng. 374; Peo-
ple v. MeDonald, 9 Mich. 150; State
v, Graham, 51 Towsa, 72; Btate v. GHl-
lett, 56 Ibid. 430; State v. Vadnais,
91 Minn. 332; Gardenhier u. State,
6 Tex. 348 ; Harrison v. State, 10 Tex.
Ap. 893; People v. Fine, 53 Cal. 263.
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?ﬁ):r:gen felony, is_ proved, the minor offence, being an assault or
merger,  Sttempt, 1s held in some jurisdictions to merge.?

There may be convictions of assault, where there are
the proper averments, on indictments for robbery,? for mayhem,? for
rape,* for false imprisonment,? for riet.

§ 642. Where the ability to commit a felonious attack iz both
Musshe  pparently and really wanting, the offenco is not com-

rent 7 "Thi 1t i
appurent plete.” This position was pushed to an cxtreme in an

cousum. early Indiana case where a man was indicted for shooting
tempt. at another with intent to murder. On trial it appeared

that the gun contained in it nothing but powder and cotton
wad (though the man shooting believed it contained a bullet), and the
man ghot at was forty feet distant; and it was held that he was not
guilty as charged.? This ruling, however, was afterwards recon-
sidered by the court that advanced it,® and the true view is undoubt-
edly that, assuming the necessary intent to exist, it is enough if the
act be apparently adapted to accomplish the particular thing in-

CHAP. VIIL] ABBAULTS. [§ 644

tempts it ig requisite to set forth the mode of attempt.! Bui an
assault (herein differing from an attempt) is per e indictable ; and
hence it is not necessary to go into details as to the mode.? Thus
an indictment for an assault with intent to steal or to rob, without
stating the goods or money intended to be stolen, is good.* In an
indictment for an assauls with intent to murder, at common law, or
under a statute which does not specify the instrument, it has been
held unnecessary to state the instrument or means made use of by
the assailant to effectuate the marderous intent,! thongh where the
pleader has it within his power to aver the weapon, it is better that
the averment should be made ;* and where the statute speaks of «“ dan-
gerous weapons,” or in any way points to a particular instrument,
there the weapon should be specified.® The details of effecting the
eriminal infent,or the circumstances evincive of the design with which
the act was done, are considered matters of evidence to the jury to
establish the intent, and not necessary to be incorporated in the

tended.” But if the party threatened knew thoe instrument ig
Touching utterly incapable of doing harm, the indictment does not lie.

Efﬁynt%ces- : _§ 643, An assa_ul't with intent to kill may he committed
offénce, without actnal striking or wounding.12

In indict § 644. In an indictment for an assault with intent to
ment, par-

- ticularity  COMMIE an offence, the same particularity is not necessary
of specifica-  ag 13 required in an indictment for the commission of the

tion is nog .
required.  offence itsellf. Tt is

Supra, § 27. See Com. v. Walsh, 132
Mass, 8. And see fully Whart. Cr. P,
& Pr. § 247,

1 Supra, § 570 see State ». Gilman,
69 Me. 163; Com. ». MecLaughlin, 12
Cush, £15. In New York, under the
Penal Code of 1882, there is no such
merger,

® Infra, § 854,

-~ 3 Supra, § 584.

4 Supra, § 575.

6 Suprm, § 609,

& Infra, § 1550.

7 Bee supra, §§ 183-4, 606. Young
v. State, 7 Tex. Ap. 75; Johnson ».
State, Ibid. 210,
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true that in indictments for at-

f State ». Swails, 8 Ind. 524. See
supra, §§ 182-3,

% Kunkle ». Stato, 32 Ind. 220, Bat
sea subsequent statute reguniring real
danger. MeCulley v, State, 62 Ind. 428,

¥ Mullen v. State, 45 Ala. 43, Supre,
§§ 606-8; and sea supre, §§ 183, 184,
for authorities at large.

" Btate ». MeClure, 25 Mo. (4 Jones)
338 ; Stockton v. Btate, 25 Tex. 772.

12 Crumbly ». State, 61 Ga. 582. Su-
pre, §182; Lacefield v. State, 34 Ark.
a7s.

Bee mnder North Carclina statute,
Btate v. Taylor, 83 N. C. 601; and see
Whart. Cr. PL. & Pr. § 159,

1 Supra, § 192.

? See Whart. Cr. PL. & Pr. § 159;
Morris v. State, 13 Tex. Ap. 65.

3 Com, v. McDonald, 5 Cush. 365;
Com. v. Rogers, 5 8. & R. 463 ; Dickin-

‘son v, State, 70 Ind. 247; Dickerson

p. Com., 2 Bush, 1; Taylor v, Com., 3
Ibid. 508 ; Morris ». State, 13 Tex. Ap.
65.

That an indictment for an assanlt
with intent te steal a watch or money
may be sustained by proof of intent to
steal either, see Phillips ». State, 36
Ark. 282,

That ‘*intent to commit murder™ is
an equivaleni for *‘imtent to kill,”
gee Pontius v. People, 82 N, Y. 239,

1 {, B. v. Herbert, 5 Cranck C. C. R.
47 State v. Daley, 41 Vt. btd; State
v Dent, 3 3ill & J. 8; State v. Gainus,
86 N. (. 632 ; Rice ». People, 15 Mich.
9 ; Kilkelly ». State, 43 Wig. 604; Wall
ve State, 23 Ind. 150; State v, Hubbs,
58 Ibid. 415: State ». Montgomery, 7
Baxt. 160; State ». Miller, 25 EKan.
699; State ». Chandler, 24 Mo. 5371;

Btats ». Beward, 42 Ibid. 206 ; State v
Franklin, 36 Tex, 155. But see Trex-
lor ». State, 19 Ala. 21 ; Flynn ». State,
B Tex. Ap. 368; People v. Jacobs, 20
Cal. 57%; State v. Moore, 82 N. C. 659 ;
Btate v. Hooper, Ibid. 663; State v.
Benthall, Ibid. 664, Compare Whart.
Cr. Pl. & Pr. §§ 159 et seq.

& State v. Bernthall, 82 N. C. 663;
Trexler v. State, 2§ Cal. 572 ; Flynn ».
State, 8 Tex. Ap. 368; and see Porler
v. State, 57 Miss. 300; where it was
paid that when the pistol is averred o
be loaded with shot, such loading may
be inferred from the ciremmstances of
the case.

& Infra, § 645 d. Slusser ». Btate,
71 Ind, 280; Territory ». Bevaillos, 1
New Mex. 119, So, under a charge
of ‘““aggravated assanlt,” the facts
constituting sggravation should be
given. Btate ». Beadon, 17 8, C. 55.
See, however, Btate v. Lowry, 33 La.
An. 1224; State v. Cognowitch, 34
Ibid. 629.
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indictment.! And in any view it is sufficient, unless the statute
impose special conditions, if the use of a deadly weapon be averred,
and the intent be specifically stated? The indictment is not bad
because it introduces several weapons cumulatively.?

1 Whart, Cr. PL. & Pr. §§ 159 ef seg.
Williams ». State, 47 Ind, 568; Harri-
son v, Btate, 2 Cold. (Tenn.) 232 ; Mar-
tin ». State, 40 Tex. 19; ERittick ».
State, 40 Ibid. 117 ; Meredith v. State,
Ibid, 480 ; State ». Rigg, 10 Nev. 284,
But sou confrg, Wood = State, 50 Ala.
144 ; State v. Johnson, 11 Tex. 22:
Btate v, Jordan, 19 Mo, 213. Bee Apes
v. Btate, 64 Ind. 340; Ash ». Btate, 56
Ga. 583 ; Mayfield v. State, 44 Tex. 59

? Btate v. Davis, 26 Tex. 201; Peo-
ple v. English, 30 Cal. 214; People .
Conglefon, 44 Cal. 52 ; State ». Garvey,
11 Minn. 154. BSee Whart. Cr. PL. &
Pr. § 158, 163 a.

An indietment whick charges the ac-
cngad with *“an azsanlt and battery
with a deadly weapon, with intent to
commit manslaughter,’ eannot be con-
astrued to be an indictment for an as-
sanlt with intent fo kili, which iz un-
derstood, snd has been held to be an
intent to commit murder. Rradley ».
8tate, 10 8. & M. 618, But see Blale
v. Connor, 5% lowa, 357, where an in-
diectment for an assanlt to commit man-
slaughter was pustained, and other
cases, supra, § G41.

An indictnent for an assault with a
deadly weapon, e. g., & pistol, nesd not
aver that the pistol was loaded. Allen
v. People, 82 Ill. 610; Cross v State,
bb Wis, 262.

In an indictment for assanlt with
intent to kill, the person intended to
be killed must be named or designated.
A charge “*with inteut, in so striking
and beating him, the said J. W., with
the elnb, ete., feloniously, ete., to kill
and murder, against,’”’ ete., is bad for

uncerteinty, J. W. being only named
as the person assaulted. State v. Pat-
rick, 3 Wis. 812,

Wheore, in & case in Maine, the first
two connts charged an assault, in dif-
ferent fortns, with intent to mnurder;
and the last two charged an sssault
with intent to kill; it was held, that
thoy all charged but cne substantive
offence, and the verdict might be,
guilty of an assanlt simply, or of an
assault with intent to kill, or of one
with intent to murder. Stats ». Plin-
ney, 42 Me. 384,

In seme jurisdictions the indictment
must charge that the proposed aet was
done feloniously, with malice afore-
theaght ; it is not sufficient that this
allegation i made in the first part of
the indictment, where the assaunlt is
charged. Ses Whart. Cr. PL & Pr. §
26¢; State v, Howell, Ga. Decis. part
i. 158; State v. Wilson, 7 Ind. 51g;
but see U. 8. v. Gallagher, 2 Paine C,
C. 447.

That it is not necessary to charge
the assaulf to be ‘‘agrravated,’’ mee
Meier v, Btate, 30 Tex. Ap. 39 nor,on
arregt of judgment, that it was with
malico aforethought, see Cross ». State,
55 Wis. 262 ; though see, aliter, Lillay
v. Btate, 43 Mich. 521.

The object must be stated to be felo-
nious, e. g., feloniously to kill, ete.
Whart. Cr. PL. & Pr. § 2i0.

“*Malice aforethought™ iz an essen-
tial averment in such an indictment.
State v, Fee, 19 Wis. 562; State v. Wil-
son, 7 Ind. 51G; Milan », Btate, 24 Ark.
346. Bee supra, § 517 ; Whart. Cr. P1.
& Pr. § 258. :

3 State ». McDonald, 67 Mo. 13.
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§ 645. Whatever provocation or mitigation would be a defence to
an indictment for homicide is a defence to an indictment g, .
for an assault with an intent to kill. If there be an ag- fence same
gression—a going out of the line of defence for the pur- of homi.
pose of attack——self-defence ceases.! It is nmecessary cide.
that the danger should have been personal, imminent, and imme-
diate ; though, when the assault with intent to kill is nccessary,
according to the defendant’s lights, to prevent the commission of
one of the higher felonies, it is excusable.? Yet this violent
action is not permissible in order to prevent such larcenies or tres-
passes as are not made with force.? And whether the defendant
had reasonable cause, according to his lights, to apprehend a felo-

nious attack, 18 for the jury.!

§ 645 a. Shooting with intent to kill is in many jurisdictions &
statutory offence, and is regulated by the rules we have
already noticed as applying to assaults, An inferesting . ¢"oon
question arises, however, when the person shot is not the form io
person whom the defendant intended to shoot, Under a
statute which makes it simply indictable to shoot at a person ma-
liciously, there may be a conviction without' regard to whether the

It is, however, otherwise with an as-
sanlt with intent to kill. State z. New-
berry, 26 Iowa, 467,

¢ Yelonionsly’! is essential in an as-
ganli to commit a rape. Mears v. Com.
2 Grant, 385. Whether it is nocessary
in other assanlts with felonious intent
is elsewhere comsidered. Whart. Cr.
Pl & Pr. § 260.

It is not necessary to aver the intent
to commit murder was to commit wmur-
der in the firat degree. The italicized
words can be omitted, Logan ». State,
2 Lea, 222.

It iz not neecessary that the term
“ unlawfully” shounld be nsed. State
v, Williams, 3 Foster (N. H.) 321;
Whart. Or. PL. & Pr. § 269.

1 See State v. Boyden, 13 Ired. 505 ;
Btate v. McGreer, 13 8. C, 464. Supre,
&% 95 ef seq.

2 That proseentor’s dangerous cha-
racter can be put in evidence, #ee Up-
thegrove r. State, 37 Oh. St. 662. See

Indictment

statufe.

People v. Hall, 57 Cal. 569 ; Smith ».
State, § Lea, 402. Bnf not to a pro-
voked assault; People v. Miller, 49
Mich. 23. Whart. Cr. Ev, § 69.

2 Supra, §§ 484, 628, Bee State .
Morgan, 3 Ired. 186 ; Field . State, 50
Ind. 15 ; Harriz ». State, 53 Ga. 640;
Brown v. Btate, 55 Ibid. 16%; Curry v,
State, 4 Neb. 545 ; Williams ». Btate,
43 Tex. 382 ; Rodriguesz v. State, 8 Tex.
Ap. 129,

1 State », Alley, 68 Mo. 124 ; Spicer
v. People, 11 I1L. Ap. 294 ; Aldridge v.
State, 50 Miss. 250 ; Garza ». State, 11
Tex. Ap. 345 ; Pease v. Btate, 13 Ibid.
18. Bee, however, Btate v. Nash, 83
N. . 618.

In People v, Do Los Angelog, 61 Cal.
188, it was held that a belief that a rape
was intended when set up as a defence
to an indietment for an assault with'a
deadly weapon, must be “* reasonable.”
Bee g to ‘‘ reasenable,” supre, §§ 489

el 560.
s? 585
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person shot waa the one the offender had in view.! Bat where the
statute makes the offence the shooting a person with intent to kill
him, then we have an important distinction to observe. If A. shoots
B., intending to shoot B., yet mistaking B. for C., then the convic-
tion may be sustained under the statute for reasons already given.?
But if the shooting of B. were entirely inadvertent and accidental,
then an indictment under the statute, averring B. to be the person
intended to be shot, cannot be sustained.® When, also, the statute
makes the use of loaded arms indictable, then the averment of
“loaded arms’’ in the indictment is essential, and must be substan-
tively proved.* And all other statutory conditions must be observed
in the indictment.?

§ 645 6. An assanlt with intent to commit a felony is, at com-
Offonce 5, 100 13w, only a misdemeanor.® Henee, as the grade of
Ezsélne(;r the offence is the same as that of & simple assault, the
and divi-  averments of felonious intent can be stricken out, and a
ible. conviction had for assault, and for assault and battery.?
Asgsaults with intént to commit rape are considered in another chapter.

§ 645 ¢. Where confederacy is proved each party is chargeable
All parties  With the other’s acts, subject to the limitations Lereto-
indictable.  fore given.?

ot T B

III. ABBAULTS WITH DANGERQUS WEAPONS. -

§ 645 d. By statutes existing in most jurisdictions assanlts with
Made in.  ADZErous weapons are subjected to punishment greater
dictable by  than that assigned to simple assaults. Under these stat-

utes the following points may be noted :—

statute,

¥ R. v. Bmith, Dears, C. C. (59;
Cox C. C, 51; 33 Eng. L. & E. 567 ; R.
v. Jarvis, 2M. & R. 40; R, », Stopford,
11 Cox C. C. 6§43 ; Callahan », State,
2] Ohio Bt. 306; Walker v. State, §
Ind. 290; People ». Torres, 38 Cal.
141.  Bee supra, §§ 107, 119.

3 Supra, § 387. Stale v. Gilman, 69
Me. 163,

% R. v. Hewlett, I F. & F. 91 ; Com.
v. Morgan, 11 Bush, 601; State ».
Meadows, 18 W. Va. 658; Barcus ».
State, 49 Miss. 17; Morgan ». State, 13
Bm. & M. 242; Lacefield ». State, 34
Ark, 275.  Supra, § 120,
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* R. v Barris, § C. & P. 158, Supra,
§ 183.

b Griffin . State, 12Tex. Ap.423. See,
howevor, Enight v. State, 84 Ind, 73,

& Btate v. Beott, 24 Vi. 127 Stout ».
Com., 11 8, & R. 179 ; though see Cur-
tis v. People, 1 Breeze, 199; Biate v.
Boyden, 13 Ired. 505 ; Territory ». Con-
ead, 1 Duk. Terr. 363, Supra, § G40 a.

7 Supra, §§ 27, 643 ; Whart, Cr. PL.
& Pr. 8§ 247, 249, 251, 261, 742,

¥ Supra, § 576,

Y Supra, §§% 213 e seg. Hoanna v,
People, 86 [11. 246,

CHAP. VIIL] ASSATULTS. [§ 645 4.

(1) The gravamen of the offence i3 the use of a dangerous weapon
with intent to hurt, Mere aceidental possession of a dangerous
weapon without using it, or intent o use it, would not constitute the

" offence, nor would the intent without the mse.

Danger is to be estimated by the effcct likely to be produced by
the weapon ; and when the statute specifies danger to life, such
danger must be proved? A bowie-knife has been held to be in
this sense a dangerous weapon ;* and so has a chisel, when used for
gtabbing ;* and a heavy iron weight or other ponderous instrument ;*
and a heavy pistol when used as a bludgeon;® and heavy stones
thrown at the assailed ;7 and a heavy pestle used as a club.®

(2) Whether a weapon wag, under the circumstances, dangerous,
is a question of fact to be determined by all the circumstances of
the case, and especially by the mode of use.? A ¢ deadly” weapon
is one which, in the manner used, ie likely to cause death or serious
bodily injury.®® When the weapon is a gun or pisiol, it need not be
levelled ;1! but there must be something to indicate that the assanlt
was real,’® It is net necessary, however, in ordeér to sustain the case
of the prosecution, to prove that the blow took effect.’?

(3) The indictwent, under a statute prohibiting assaults with

- dangerous weapons, should not only aver the weapon to be danger-

£ Tarpley ». People, 42 Il 340;
Blusger v. Btate, 71 Ind. 280; People
v. Congleton, 44 Cal. 92; People =
Murat, 45 Ibid. 283 ; State v. Napper,
6 Nev. 113. Bee McKinmey ». Siate,
28 Wis. 378 supra, § 644

¢ R, ». Moakes, 5 C. & P. 326; U. B.
». Small, 2 Curt. 24; Brigga v. State,
6 Tex. Ap. 146.

3 Buchanan ». State, 24 Ga. 286;
see DBriggs v State, 6 Tex. Ap. 144
Johnzon v, State, T Thid. 210.

4 Com, v. Branham, 8 Bush, 387.

5 State v. West, 6 Jones, N. C. 505 ;
Milner ». State, 30 Ga. 13%; McBRey-
nolds ». State, 4 Tex. Ap. 324

6 Prior v. State, 41 Gta. 155.

T Coleman =. State, 28 Ga. T8. Bee
Buchanan ». State, 24 Ibid. 266; Re-
gan v, Biate, 46 Wis. 256.

& Rasberry v. State, 1 Tex. Ap. 664,

8 17, 3, v. Small, 2 Curt. 241 ; Doehr-
ing ». State, 46 Ind. 56 ; Prior v. State,
41 Ga. 155 ; Berry v. Com,, 10 Bush,
1% ; State #. Davis, 14 Nev, 407 ; State
¢, Franklin, 36 Tex. 156; Eowns v.
State, 3 Tex. Ap. 32; Hunt p. State, 6
Ibid. 663. )

® Deynolds v, State, 4 Tex. Ap. 327,

It State ». Epperson, 27 Mo, 255.

12 Supra, § 604. Boe Johnson v. Biate,
43 Tex, 696. In Fastbinder ». State
(Ohio, 1884), 2 Am. Law J. 107, it was
beld that under the Ohic statuts, to
sustain a prosecution of this class, the
gun must be shoewn fo have been
loaded.

18 Poople v, Keeper, 18 Cal. 636 ; Peo-
ple v. Yalas, 27 Ibid, 630 ; Mayfield +.
Btate, 44 Tox. 50.
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ous, but ghould specify it.! The assault must he averred to be with
a dangerous or deadly weapon, as the case may be.* The aver-
ment, * With a certain dangerous weapon, to wit, with a pistol then
and there loaded with powder and with a leaden ball,”’ is sustained
by proof of an assault by shooting with a pistol.?

IV. ASSAULT ON OFFICERS, ETC., WHEN IN THE EXECUTION OF THEIR
DUTIES.*

§ 646. The right of resistance to illegal official action, it must be
Megal remembered, is essential, not merely to all free govern-
gfémi may went, but to any government whatsoever. The Roman law
be forcivly  has been charged with being despotic ; but by the Roman
reslsteds  law this right is repeatedly and unreservedly recognized.®
If there be no jurisdiction in the officer, then issues the terse com-
mand, “Vim vi repellcre licet.”” When an officer transcends his
powers, obedience to him may become even an offence. < Extra
territoriam ius dicenti impune non paretur, Idem est,si supra
rurisdictionem suam velit jus dicere.”’® With sharp emphasis does
the same law summon the citizen to resist acts of oppression and
extortion attempted by government officials: ¢ Sancimus licere
universis, obiicere manus his, qui ad capienda bona alicuius venerint,
qui suceubuerint legibus ; ut etiam si officiales ausi fuerint, a tenere
datae legis desistere, ipsis privatis resistentibug a facienda iniuria
arceantur.”? If government agents attempt to extort illegal taxes,
the party on whom the attempt is made has what is quaintly called

1 Btate . Moore, 82 N, C. 659 ; State tached to the violating the provisions
v. Benthall, Tbid. 664 ; Slusser ». State, of that aet, and for obstructing officers,
71 Ind. 280; Territory v. Sevailles, 1 etc., in their duties, ete. St 1866, 27,
Now Mex. 129. 28.  Thereis nothing, however, in this

2 People v. Vierrs, 52 Cal. 451, Ses statute to prevent the arrest of a fed-
Ash v. State, 56 Ga. 583; Mayfleld v, eral officer, though in execation of his

State, 44 Tex. 50, Supra, § 644, duties, on a state warrani for felony

% Com. ». Fenno, 125 Mass, 337.

That weapons may be cumuiatively
averrcd, see People ». Casey, 72 N. Y.
393. As to variance, see Peopls »,
Cavanagh, 62 How. N. Y. 157 ; Fergu-
son v, State, 4 Tex. Ap. 156.

¢ By the federal Aet of April 9, 1866
(Civil Rights Act), penalties are at-
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(U. 8. », Kirby, 7 Wall. 482) or mis-
demeanor, Penny v. Walker, 64 Me.
430. :

5 1. 12. 4. Cod. si a non competente
judice. (7. 48.) L. 170. D, de- reg.
fur.

¢ L. 20. D.

T L, 5. Cod. de iure fisei (10, 1).

CHAP, VIIL] ASSAULTS. [§ 647.

the ¢ Jus eum propulsandi.”! Even to the remotest provinces is
this right reserved. ¢ Contra nostra praecepta si quis ve.t.ito et
temerario ausu exactionem audebit—licebit provinciali, temeritatem
legitime repellere.””® Not was it from any popular impulse that the
Roman law thus spoke. Except for the preservation of the due
symmetry of government, and the maintenance of each member of
the body politic, subject as well as officer, in his due orbit, the
Roman law had no mission. But that each member of the body
politic should be 8o kept in his due orbit, its concern was great. It
each subordinate official—each tax collector or each deputy of a
deputy prefect—be recognized as jure divino impeccable until his
proceedings are by law reversed, then all the gradations of govern-
ment will be destroyed. Not merely will the subject have to submit
to spoliation without redress, not only will the coffers of subalterns
be gorged with the spoils of the wrecked industry of the laborer,
but the pettiest policeman will have the same jure divino claims to
irresistibility as the prince, and in case of collision the prince can
claim no higher infallibility than the policeman. Instead of govern-
ment this would be chaos.

§ 647. Nor could it be justly replied, so said the old jurists,
that the subject, in case of oppression, could have redress oppressed
by a suit at law. What redress could he have if the pertyin

injury suffered by him be irreparable ? What comfort is mot con-
it to & man who haa been insulted, plundered, or wounded, resort to
that the officer who bas done him the igjury is removed “™

or imprisone'd 7 And how poor a compensation is meney to one who
has had his family rights invaded, or his person maimed, or his
business destroyed ? And can even such reparations as these be
gecured? Is it sure that the law will punish the officer for his
illegal acts? Ta not the idea of the irresistibility of an official so
far blended with that of infallibility, that the same superstitious

reverence for aunthority which saved him from being resisted when

X : Lot

gy m T

L L. 4. Cod. de discnssoribua.

2 L. 5, Cod. de execuntor. et exact.
See, for a summary of these and other
statutes, Berner’s Lehrbuch, § 211,
who shows that even the canon law,
which accepted the jure divine olaims
of government in their highest sense,

took the same view : * Anch das Ka-
nonische Recht, das gewiss dem Btraf-
baren Widerstande gegen die Obrigkeit
keinen Vorschub leisten will, bestitigt
diese Grundsatze.” C. . x. de regu-
lis juris. .C. 6 de senteni. ex comn.
in VHo.
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he outraged another may save him from being convicted when sued
for tho outrage ? Is it certain that the offending officer will allow
an appeal 7 Is it mot likely that the violence that outrages will
interpose to prevent the party injured from making complaint ? So
argued the old jurists in support of the position that when an offi-
cer transcends his jurisdiction, or illegally encroaches on a subject’s
rights, then resistance to him is not only lawful but meritorious.
The old English common law writers argued from another stand-
point. The theory of due and symmetrical official gradation, which
so much fascinated the jurists of Rome,had no charms for those of
England at the time the English common law took shape. To them
feudalism was the true governmental model, and in feudalism the
mesne lord, or the lord of the manor, or the lord of the manor’s
bailiff, was as absolute as the lord paramount, Undoubtedly the
mosne Jord was responsible to the lord paramount if the lord para-
mount wag strong enough to exact such responsibility. But the
v?ssa.l was bound to implicit obedience to the lord whom he imme-
dlfibelj" served, or to any representative that lord might depute. To
t.}.lIS. I?rinciple of feudalism may we trace that line of early English
dectsions which hold, that when officers of justice transcend their
powers the remedy is not resistance but submission, and gubsequent
appeal to the law for redress. No doubt this view has been, in
recent years, as is clsewhere seen, much modified. But it n:]a.y
still be a question whether a sound and free jurisprudence does not
recqmmend modifications still more liberal, and a still eloser approxi-
mation to the principles of the jurists of Rome. )

§ 643. But even by the English common law it is settied that to
constrfute the offence of resisting an officer, it must be shown that
the process is legal.' The officer must at the time be engaged in

1 Supra, § 414 ; Com. ». Newton, 123 ing an officer in the dizcharge of his
Mass. 420; People ». Muldoon, 2 Par- duty. It appeared that the defendant
ker C. R. 13 ; Com. v Bryant, 9 T'hila. was arrested for a breach of the peace
686 ; Btate v. Zeibart, 40 Towa, 164 It did not appear thai any mmplain;
Barbour’s Cr. Treatise, 83: Roscoe’s was sabsequently made againgt him.
Cr. Evid. 625, 656. Bee State ». Cas- The defendant requested a ruling that
sady, 52 N. H. 500; Com. ». Tobin, 108 the failore to ecomplain againat and
Mass. 426 ; State ». Moore, 39 Conn. prosecute him for the offence for which
244, he was arrested made the officer & tres-

In Com. ». Tobin, 108 Masz. 426 ; passer, and thoe defendant had a right
the defendant was indicted for sssanlt- to resist him. This was affirmed by
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executing his duties, and the defendant must be notified thercof ;!
and unless there be notification or knowledge to this To justity
effect, the killing of the officer in resisting the arrest arrest pro-
will not be murder. Thus, where a bailiff pushed abruptly petesn
and violently into a gentleman’s chamber early in the %zdng;&?;d'
morning in order to arrest him, but not telling his busi- -
ness or using words of arrest, and the party not knowing that the
other was an officer, in the first surprise snatched down a sword
which hung in his room and killed the bailiff, this was ruled to be
only manslaughter.? _ :

An officer waking an arrest by virtue of a warrant, however, ig
not bound to exhibit his warrant and read it to the prisoner before
gecuring him, if he resist.> And there is a current of authority to

the effect that the legality of an officer’s appointment cannot be

the Bupreme Court. See, fully, supra,
§§ 402444 ; and Whart. Cr. P1, & Pr.
§§ 1-17.

L] Hale, 470, Infra, § 650, supra,
§§ 402-444 ; Whart. Cr. PL.& I'r. &5
1-11; R. v. Cumpton, L. R.5Q, B.
D. 341; 42 L. T. N. 8. 543; Codd ».
Cabe, 13 Cox C. C. 202; Johneon ».
State, 5 Tex. Ap. 43. See, under Ala-
bama stabute, Joues v. Siate, 60 Ala.
99.

¢ 1 Hale, 470. . Supra, §§ 402-444.

1 Com. v, Cooley, 6 Gray, Mass. 354.
See Johnson v, State, 30 Ga. 426;
Whart, Cr. PL. & Pr. §§ 1-11.

“With regard,’” says Mr. East, ‘to
guch ministers of justice ag, n right of
their offices, are conscrvators of the
peace, and in that right alone inter-
pose in the case of riots and affrays,
it is necessary that the parties con-
cerncd shonld have some mnotice of
the intent with which they interpose;
otherwise the persons engaged may,
in the heat and bustle of an affray,
imagine that they come to fake a part
in it. DBut in these cases a small mat-
ter will amount to a due notifieation.
It iz gufficient if the peace be com-
manded, or the officer in any other

manner declare with what intent he
interposes. Or if the officer be within
his proper district, and koown, cr but
generally acknowledged to Dear the
officc he assumes; or if, in order to
keep the peace, he produce his staff
of office, or any other known ensign
of authdrity, the law will presume
that the party killing had due notice
of his intent, especially if it be in the-
daytime. In the nighf, indeed, when
guch ensigns of authority cannot be
distinguished, some further mnotifica-
tion is necessary; and commanding
the peace, or msing words of the like
import notifying his ‘business, will be
sufficient. These kinds of notification,
by implication of Jaw, hold also In
cases whete such officers, having war-
rants directed to them as such to exe-
cute, are resisted in the attempt.” See
supra, §§ 402444 ; Whart. Cr. Pl &
Pr. §§ 1-11. But even when the officer
is properiy autherized, this protection
does not shelter him in ease his con-
duct in execution of process is nulaw-
ful, or in ease the proceedings have
been pressed by him maliciously and
arbitrarily, Supra, §§ 408, 418, 419;
State . Dunn, 1 Rice’s Dig. 49,
691



§ 649.] CRIMES. [BooK 11

tested by a forcible resistance to his acts.! 'This may be sound law
when the defendant, by his conduct, or by the issue presented by
him, admits that the party resisted holds the office in question. Buat
the rule ought not to be extended to cases where the object is to
test the right of the party resisted to hold the office.? nor to cases
where the pretence is to exercise an office not really existing.3

§ 649. If the defendant, indicted for resisting an officer, can
Ignorance  PYOVE that he was ignorant that the party resisted was
ataodi%fg?ccg an officer, this iz a defence to the indictment for resist-
ment for  ance ;* but not to that for an assault, if undue violence
reslstance:  were used.® So persons interfering in an arrest by an
officer under criminal process, not knowing that he is an officer and
acting in the discharge of his duty, but interfering with the inten-
tion of quelling a fight, if they use more force than is necessary for
that purpose, are liable to an indictment for an assault.’ On the other
hand, a defendant who aggressively assaults an officer in ignorance
of the latter’s official rank is said to be liable, for the reason that he
voluntarily perpetrates an unlawful act, to conviction for the aggra-

1 Bee Pearce ». Whale, 5 B. & C. 38;
R. v. Gordon, 1 Leack, 516; R. v. New-
ton, 1 C. & K, 469 ; Jones ». Stevens, 11
Price, 235 ; U. 8. v. Wood, 2 Gall. 361 :
State », Boies, 34 Me. 235; Com. w.
Dugan, 12 Met. 233; Com. v. Cooley,
6 Uray, 3564 ; People v. Hopson, 1 De-
nio, 574; Muir ». Btate, 8 Blaekf, 154.

¥ Bee Bmith ». Taylor, 1 New Rep.
196; 11 Mod. 308; 4 M. & B. 548 1
Ad. & El. 685; R. v. Curvan, 1 Mood.
C. C. 132; Com. v, Carey, 12 Cush.
246 ; People ». Gulick, Hill & Denio,
229 ; McQuoid v. People, 3 Jilman, 76;
Cantrill ». People, Ibid. 356 ; Aulanier
v, Governor, 1 Tax, 653,

In Com. v. Sheriff, 3 Brewst. 343, it
was held that remonstranee was not
resistance. And see Whart. Cr. P1. &
Pr. § 5, and fra, § 1617.

$ Bnyder, ex parte, 64 Mo. 58,

i Bupra, § 87: R. » Ricketts, 3
Camp, (8; Com. . Kirby, 2 Cugh, 577
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Yates ». Teople, 32 N. Y. 509 ; People
v. Muldoon, 2 Parker C. R. 13; Logune
v, Com., 38 Penn. St. 265; State o,
Belk, 76 N. C. 1(; Johmnson v, State, 26
Tex. 117. See Com. v. Kirhy, 2 Cush.
577, and cases supra, 3§ 415, 491,

That the indictment must aver such
knowledge, see State ». Maloney, 8.
C. R. L 1879, citing Com. v. Kirby, 2
Cush, 577; Com. ». Cooley, 6 Gray,
374 ; Biste ». Downer, 8 Vi, 424, 429;
Kernan ». State, 11 Ind. 471 ; United
States v. Tinklepaugh, 3 Blatchf, 425;
Toited States », Keen, 5 Mason, 453 ;
Com. v. Israel, 4 Leigh, 675; State v.
Hilton, 26 Mo. 139,  Supra, §§ 87-8,

% Bee supra, § 630 a. That an exces-
sive assault by the officer may be re-
pelled by the party attacked without
eriminal responsibility, see Com. v.
Dougherty, 107 Mass. 243. Suprg, §
102,

¢ Com, ». Ceoley, 6 Gray, 350,

OHAP. VIII.] ABBAULTS. ' [§ 650,

vated offence.! But this exception is to be jealously limited. It is
against the policy of the State to clothe its servants with official
immunities, except when engaged in official acts. The immunity
belongs not to the individual but to the office; and if the immunity
is to be vindicated, the office must be proclaimed. To punish re-
sistance to a secret officer as a crime turns first the officer into a spy,
and then the spy into a despot.?

It should at the same time be remembered that though an officer
attempting to execute process be umauthorized, and therefore a
trespasser, yet he is not bound to submit to unreasonable and
unnecessary violence, and may defend himself against the same
without being guilty of an assault.® Nor is a blow necessary to
constifute the offence of resistance.f There must, however, be some
actual overt act of obstruction.t '

§ 650. An indictment for resisting an officer while attempting
to gerve a lawful process need not describe partiew- p_siciment
larly the nature of the process, or the mode of the re. need ot
sistance.® But the indictment must set forth that such process in
process was legal, or 80 describe it as to show it to be
8o; and if issued from a court of limited jurisdiction, it must
appear that the court, in issuing it, acted within the sphere of

their authority.” It is not enough to say that the defendant
¢ pegisted ** the officer ; for this is a mere conclusion of Iaw.®

1 U. 8. ». Liddle, 2 Wash. €. C. 531 :
U, B. ». Ortega, 4 Thid. 531; U, 8. ».
Beoner, Baldwin, 234,  Supre, § 87,

£ It is no defence to an indictment
for forcibly obstructing an officer of the
enstoms in the discharge of hiz duties,
that the ebject of the defendant was
personal chastigement, and not te ob-
stract or impede the officer in the dis-
charge of his duties, if he knew the
officer to be so engaged. U. 8. v. Ecen,

b Mason, 4563,

3 People v, (ulick, Hill & Denio,
229,

4+ Roddy ». Finnegan, 43 Mad. 490;
Woodworth ». State, 26 OlLio St. 195,
Under Wisconsin statute see State ».
Weleh, 37 Wis. 196. TUnder Texas

5 Com. ». Sheriff, 3 Brewst. 343.
In T1. 8. ». Lukina, 3 Wash. C. C, 335,
it was said obiter that refusal to obey
an officer is indictable resistance. This
is dizapproved in State ». Welch, 37
Wis. 196, as without anthority and
reason.

& McQuoid v, People, 3 Gilm. 76.

T 1. 8. v. Stowell, 2 Curtis C. C. 153 ;
State ». Bcammon, 2 IFost. N. H, 44;
State v. Beasom, 40 N. H. 367 ; Cantrill
». People, 3 Gilm. 356 ; Bowers ». Peo-
ple, 17 111, 373 ; Btate v. Hailey, 2
Htrobh. 73; Slicker ». State, 8 Eng.
(I3 Ark.) 387, Bee State ». Hender-
son, 15 Mo. 486 ; State v, Burt, 25 Vi.
373. And see contrn, State v. Belk, 76
N.C. 94, -

statute see Hill v. State, 43 Tex. 329. < ¥ Lamberton ». State, 11 Ohio, 282;

VoL, 1.—38
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§ 652.] ' CRIMES. [BoOOK II.

§ 651. Municipal and police are, equally with State officers, under

the protection and subject to the limitations of this branch .

Ml-mlclpu.l 1
and police of the law.

officers un- § 652. Officers’ charged with process are eminently
ganction.  under the protection of the law, and to foreibly resist
Andsoof them is therefore mot only an indictable offence,® but, if
21{2‘;‘?:& amounting to an obstruction of process, is & contempt of
:;;3 pro-  court, summarily punishable as such.* If a party assist
in resisting & criminal arrest, he may become thereby an

accessary after the act, by endeavoring, if the case be one of felony,
to shelter the accused,® while if the offence be misdemeanor (or,
according to the old authorities, treason) then by the old common
law a party aiding in resisting the arrest is indictable as a princi-
pal in such offence.* Now, however, that the common law offence
of accessaryship has become gonerally obsolete, the offence is tried
in most jurisdictions as a substantive felony or misdemcanor, as the
case may bef It is within the election of the prosecution, however,
to treat the offence as a substantive misdemeanor, waiving its acces-
sorial character ; and in most jurisdictions this is required by statute.
It is not necessary that there should be a blew struck or force
actually appliedf though it is esscntial that the resistance should

CHAP. VIIL] ASEATLIS. _ [§ 652a.

imply the application of force, actual or threatened ;! mere vitu-
peration not constituting the offence, unless there be an apparent
intention to resist by force But whether the process be criminal
or civil, resistance to its execution, whereby such execution is bin-
dered, is an indictable offence.® The officer’s title is not at issue in
such a prosecution,* when it appears that he is an officer de Jacto®
i. e., the recognized official representative of a government In actual
power.® The process, however, must be legal prima facieS since
if this test were not applied everybody could arrest everybody else,?
When ¢ legally appointed and duly qualified” is averred, these
averments must be proved.’ Merely technical defects on the writ,
however, cannot be set up as a defence.® Knowledge that the
person resisted is an officer, however, must be shown, though this
knowledge may be inferred from all the circumstances of the cage.t
§ 652 a. The converse of what has just been stated is true in
rega,rd. to the dut.y imPosed upon cltIZanS to.a.ld ofﬁcet:s Officers
when in the lawful discharge of their duties. A8 13 entitled to
noticed more fully in another work,? « This duty of the call fn. aid.
citizen is absolute. . . . . His obligation to come to the aid of the
sheriff (or other officer) is just as imperative as that imposed on

though see U. 8. ». Batchelder, 2
(tallis. 15 ; State v, Hooker, 17 V1. 658,

An indictraent for assaulting and
obstructing an officer in the discharge

of his duties as such averred that the -

defendant made an assault upon the
officer, and, while the latter was in the
due and lawfol execetion of his office,
did  *‘ unlawfully, knowingly, and
designedly hinder and oppose him,”
ete. ; this was held to bw a sufficient
atlegation that tha defendant knew
that the person assaulted was an officer.
Com. » Kirby, & Cushing, 577-8.

1 Johngon w. Btate, 30 Ga. 426,

¢ See supra, § 414; Whart. Cr. PLL &
Pr. §§ 1-6; Phillips », State, G6 Ga.
7585. Under federal statuts see U, B.
», Martin, 17 Fed. Rep, 15¢; U. 8. r.
Kindred, 4 Hughes, 493. fafra, § 1380,
As to who ig an officer in this sense see
Maverty v. State, 10 Lea, 728,
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& Whart. Cr. PL. & Pr. §§ 949 & seg.

1 Supre, § 241; 4 Bl. Com. {Wend.
ed.) 129-30; Dalt. 530, 1; 1 lale,
819 ; 2 Hawk. c. 29, 5. 26; R. ». Mars-
den, L. R, 1 C. C. 131; 11 Cox C. C.
90; T. B. ». Tinklepaugh, § Blateh,
425 ; MeQuoid v. People, 3 Gilm. 76;
slicker ». State, 13 Ark. 367. '

8 S R. ». Marsden, L. R. 1 C. C.
1321 ; 11 Cox C. C. 90 ; Htate v. Downer,
& Vt, 424 ; Btate v. Buchanan, 17 Ibid.
573 ; Com. v. Miller, 2 Ashm. 61, As
io rescue see infra, § 1680.

¢ Infre, §§ 1677, 1680,

T R. ». Compton, L. R. 3 Q. B. D.
343 ; R. v. Bailey, L. B. 1 C. C. 347;
Woodworth 2. State, 26 Ohio 3t. 198,

& 1. 8. v. Lukins, 3 Wash. C. C. 335 ;
U. 8. v. Bootie, 2 Burr. R64; Wood-
worth v, SBtate, 26 Ohio 5t. 196 ; Heath
u, State, 36 Ala. 273,

the latter to see that the community suffer no harm from licentious-

ness.”’1®

I Bee supra, §§ 604, B846; State v.
Moore, 39 Conn. 344,

2 Com. #. Sheriff, 3 Brewst. 343;
State r. Welch, 37 Wis. 196.

8 See Whart. Cr. PL, & Pr. §§ 4 ef seq.

4 17, 8, ». Wood, 2 Gall. 361 ; Whart.
Crim, Ev. § 833. Supra, §§ 646 o seq. ;
infra, § 1617. .

& R. v. Newton, 1 €. & K. 469 ; Morse
». Calley, 5 N. H. 220 ; Com. z. Dugan,
12 Met. 238 : State r. Carroll, 38 Conn.
448 ; People v. Hopson, 1 Denis, 574 ;
Toddy ». Finnegan, 43 Md. 490; Bogle,
in re, T Wis. 264 ; State v. Johnson, 12
Ala. 840, Supre, § 648.

§ Beo on this pubject Whart. Cr. Pl
& Pr. § 966, Tnfra, § 1572 d.

T Supra, § 646; Whart. Cr. Pl &
Pr. § 7 & seg. ; Com. v. Goeley, 6 Gray,

354 ; Cantrill ». People, 8 (Gilm.) Iil.
356 State v. Shelton, 79 N. C. 05
Ag to tests sce Whart. Cr. PL. & Pr. § 6.

8 See supra, §§ 402, 444, 648,

? State ¢, Sherburne, 59 N. H. 99,

1 Supre, §§ 402444 ; Com. v. Martin,
95 Mass. 4; People », Mead, %2 N. Y.
415; McQuoid o, Peoiﬂe, 3 Gilm. 76;
Nolty ». State, 17 Wis. 608,

N Sypra, § 649, Whart. Cr. PL &
Pr. & 4.

U Whart. Cr. Pl. & Pr. § 17, note.

8 King, J., cited Ibid. ; and see infra,
§ 1584 ; E. v. Brown, C. & M. 814 ; Htes
v. Montgomery, 1 Ycales, 419 ; Comfort
». Com., 5 Whart. 437 ; Anon., 1 Haz.
0. 8. Reg. 283 ; State v. Littlejohn, 1
Bay, 316.
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PART II.
OFFENCES AGAINST PROPERTY.

——

CIHAPTER IX,

FORGERY.

I, DEFINITION.

Forgery is frandalently making a
false suable document with in-
teut to defrand, § 653,

Is 3 misdemeanor at common Jaw,
and as such cognizable in Btate
courts, § 654,

II. Mobzs 0F PERPETRATION,

All concerned in are principals,
§ 655, '

Partner may be guilty of against
partner, § 656,

Party siguing his name when such
name is another’s may he puilty
of forgery, § 847,

Otherwise when names are elightly
variant, § 658,

Forgery to sign under an assumed
name, § 659,

Forgery to elgn name of non-ex-
jstent person, § 660,

Forgery tb alter writer’s pamo
when effect is to defraud, § 6il.

And so to falsely alter one’s own
executed deed, § 662,

Fraudulently executing deed with a
falke date may be forgery, § GB3.

Forgery to make false entry in
pase-book, § 664,

8¢ ag to entries in book scttle-
ments, § 665,

Bo as to books of original entry,
§ GBA.

20 when clerk makes false entries
in book he is employed to keep,

§ 667
596

Bigning another’s name without
authority is forgery, § 668.

Agent having bond fide Lelief that

lhe i= authorized to sign 1z not
guilty of forgery, § 669,

Fraudulently using a wan of straw
a2 aceceptor to charge a respon-
eible person of the same name is
forgery, § 670.

Forgery to i1l up blank with terms
other than authorized, § 671.

8o to fiil wp without authority
cheque slready signed, § 672,
8o for an agent frandulently to
alter terms he was employed to

write, § 673,

Baut it is not forgery fraudulently
to induce another to sign a docu-
ment, § 674

Forgery may be by writing, print-
ing, or engraving, § 673.

An erasure may he a forgery,
§ 676,

And so of mutilations, § 677,

An addition must he specifically
pleaded, § 675,

False pereonation i not forgery,
§ 679,

TII. WHAT INSTRUMENTS ARE THE Qb
ABOTS oF FORGERY.

Necessary that instrument shonld
support a primd facle case, §
830,

Bat instrument need not be in
wriling or in words, § 631,

CHAP. IX.] FORGERY.

Bouds, deeds, commereial paper,
reccipts, orders, ‘f other writ-
ing,” § 682 .

Judicial or political records, § G83.

Bock eutrles, § 654,

Railway and other tickets, § 685,

False making of another’s signa-
turre to a statement exposing the
latter to suit is forgery, § 686,

B0 of cortifieates of character, §
687.

But not, it seems, of diplomas or
pictures, § 688.

Certificate as 1o negotiable paper
is forgery, § B39,

B0 of trade-marks or labels when
party issuing is liable 10 action
for deceit, § 690.

Instrument must be capable, if
genuine, of heing proof in legal
process, § 691.

But such process need mnot be
against the party whose name is
forged, § 692.

Nor need the party injured have a
local legal existence, § 698,

Nor need there be any immediate
personal Injury, § 604.

Neor need the instrument be more
than primé facie proof, § 605,
But an instrument that in no pos-
gible casc can be sued on cannot

be Lhe objeet of forgery, § 696.

Defects as to seals, stamps, and
attestations, may not destroy
legal efflcacy, § 697,

Forgery of void bank note not in-
dictable, though otherwise when
the object is o Impose upon third

person, § 698,

Notes of a prohihited denomination
may he forged, § 699,

A forged bank note must be such
ug to support a primé facie case,
§ 700,

Frand on publie st Jarge is suffi-
cient to sustain indictment, § 701.

Not forgery to induce another to
sign his name, § 702,

IV, UTTERING.

Uttering and publishing {& know-
ingly passing an instriment as
good, § 703,

Uttering forged notes is indictable
at common law, § T04.

To uttering an intent to defraud is
neceasary, § 705

Uttering may be inferentially
proved, § 708,

No defence that insirument was
obtained by a trap, § TU7.

But there must be an exhibition of
the instrument {weri causs, §
708,

And a eapaeity to injore, § 709.

When offence is felony, partiea
counselling are accessarics be-
fore the fact, § 710

Venue is placed where forged in.
strument was passed, § 711,

Uttering is an independent offence,
§ 712,

Intent to defraud to be inferred
from facts, § V13,

No defence that there was no party
at the time to be defrauded,
§ 714,

Scienter may be proved by other
forgeries and utterings, § 715,

V. PRoOF oF CHARTER OF BANE.

When bank is defrauded, exist.
ence of bauk must be proved or
judicially noticed, § 716,

VI. INTENTION,

Iutention to defrand necesssary to
offence, § 717.

No defence that the party intended
no hartn, or that the claim was
just, § TIS.

VII. HAXDWRITING, § 719,
VIII. Havine CoUXTERFEIT MONEY IN
FPOSBEBRION.

Having cotnterfeit mobey in pos-
seggion with intent to defraud is
a statutory offence, § 720.

Indjctment in such case must de-
seribe as in forgery, § 721,

Scienfer in such case is mauterlal,
§ 722, .

Intent to be inferred, § T23.

Huving in possession several kinds
of notes is one offence, § T34,

IX. INFERENCES OF FORGEKY FEOM
ExTrinelc FACGTS.
Collateral mechanical evidence of

forgery, § RO,
597



§ 653,

Presumption of forgery from utter- :

ing, § T2f.
X, InpcruENT IN FORGERY AND
UTTERING.

Not duplicity to state the offence
in varying phases, § 737,

Variance as to general designation
of instrument fatal, § 728,

Instrument must be accurately
set forth, § 728 a.

Of a forcign language translation
must he given, § 72

Betting forth of non-producible Jn-
gtruments may be excused, §
T30,

Vignettes aud mottoes need not be
given, § 751,

Nor stammps, § 752,

Indorsements nced not he given,
nor enrplusage, 733.

Otherwise as to dales, 734,

Altered and inserted words, when
material must be averred, § 735.

SBewing to jndictment is not suffi-
cient, § 736,

““Tenor’ means worde; “pur
port,”” character, § 755,

“Purporting to be’ not essential,
§ 738,

Indictment must show Instrument
to be capable of being used in
legal process, 789,

Muzt aver extraneouns facts when
necessary for this purpose, § 740.

In setting forth charters of banks

CRIMES,

[BooE IL

indfetments mugt conform to
statmte, § T41.

Intentto defraud must bespecially
averred and so of seender, § T4

Possibility of fraud is enough to’

sustain averment, § 743,

Party to be defranded must be spe~
citled, § 743 g,

When notes of fletitious bank are
forged, party on whom mnotes
are passed should be averred, §
T44.

Actual datnage need not be averred
or proved, § Ti5

Not always Decessary to aver per-
B80T on Wholn paper is passced, §
746,

Place of uttering may be laid as
place of forgery, § 747.

XT. CotviNe.

State courts take jurisdiction of, §
T48.

Counterfeit must be likely to de-
eeive, § 749,

Al participants are principals, §
750.

Genera! deseription of eoin fs
enongh, § 751,

Offering with intent to defraud is
uttering, § 752,

Guilty knowledge is to be inferred
{from faects, § T53.

Existence of genuine original need
not be proved, § THd.

Fraudulent diminution is coining,
§ 755

. I. DEFINITION.

§ 663. FORGERY at common law is defined by Sir Wm. Black-
stone as the frandulent making or altering of a writing to the
prejudice of another’s rights,! and by Mr. East as the false making
or altering, malo animo, of any written instrurent for the purposes

of fraud and deceit.?

I 4 Blac. Com. 247. As 1o intent to
defraud, gee wnfre, § 717.

# Bee 2 Russ. on Or., 317, et req., for
8 full examination of the English cases ;
and see, also, 2 East P, (. 852; State
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v. Kimball, 50 Me. 411; Com. e
Chandler, Thacher's C. ¢. 187; Penn.
v, McEee, Add, 33 ; Van Herne v, Siate,
5 Pike, 349,

- ey
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CHAP. IX.] FORGERY. [§ 653.

According to Sir J. F. Stephen,‘ ¢ gvery one commits & misde-
meanor who forges any document by which any other person may
be injured, or uiters any such document knowing it to be forged,
with intent to defraud, whether he effects his purpose or not.””*

Tn 1865, in a remarkable case, which will be hereafter critieized,®
Cockburn, C. J., declared that forgery, ¢ by universal acceptation,
is understood to mean” * the making or altering a writing so as to
make the alteration purport to be the act of some other person,
whick it is not.”” But this definition was soon found too scant, and
afterwards, in 1869, we bhear it announced on a crown case re-
served, by Kelly, C. B., with the concurrence of all his associates,
that the offence consists in the fraudulent making of an instrument,
in words purporting to be what they are not, to the prejudice of
another’s rights.*

By Blackburn, J., in the same case, the following definition from
Comyn is adopted: ¢ Forgery ig where a man fraudulently writes
or publishes a false deed or writing to the prejudice of another.”
This definition comes nearer than the two previous towards satisfy-
ing the cases which will appear hereafter. As, however, it i3 too
limited in its deseription of the instrument of forgery (‘“deed” or
“ writing’”), the following definition is now proposed :—

The like with intent to obtain the

1 Dig, C. L. art. 366.

e (f this he gives the following illas-
trations :—

An order from a magistrate to a
jailer to discharge a prisoner as upon
bail being given. R. ». Harrig, R. &
M. (1 Moody) 393. Infra, §§ 682, 683.

A certificate of character to induce
the Trinity House to enable a seaman
to act as master. R.v. Toshack,1Den,
C. C. 592, Infre, § 687,

Testimonials whereby the offender
cbtained an appointment as & police
constable. R. v, Moal, D. & B. 550.
Infra, § 687.

office of a parish schoolmaster. R.w.
Sharman, Dear. C. C. 285. Infre, §%
§53, 685, T05.

A certificate that & liberated convict
was gaining his living honestly, to ob-
tain an allowanee. R.v, Mitchell, 2 F.
& F. 4. [fufra, § GET.

3 Windsor, it re, 6 B. & 5. 522, 10
Cox C. C. 118 ; the latter report being
the fullest; and see criticism, infra, §
667.

4 R. ». Ritsen, L. R. 1 C. C, 200,
Infra, § 663,
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§ 65L.] CRIMES. [Book 1T,

Forgery in making a false suable' document with intent o
defraud.?

Forgery is The offence iz consummated by the making of a false
tho making document, on which suit might be brought, with intent
suable doe- 0 defraud, without any uttering3

et ™ § 654, By the common law, forgery is a misdemeanor.?
defrand. By statutes passed in England and the United States,
Is 2 misde- Vvarious kinds of forgery are made fclonies. Whether
eaner 3t in particular cases the statute has absorbed the offence
law, is a matter of special statatory construction. It may
be generally stated that unless the statute, in its terms, undertakes
to be absorptive, establishing a statutory offence coextensive with
the offence at common law, forgery may still be pursued as a com-
mon law misdemeanor, in cases to which the statute does not reach,
in those States where a common law eriminal jurisdiction exists,
On the other hand, when the statute in its terms is coextensive with
the common law, then the statutory remedy must be exclusively
followed ; and eminently important is if for the pleader to recollect
this in cases where by statute the offence is made a felony.® Yet
a8 & rule, in- those States in which there is a common law eriminal
jurisdiction, the legislature hag not attempted to absorb the common
lIaw in one sweeping statutory enactment, but has simply (as in
England) declared that certain kinds of forgery shall be felonies, or
shall be subject to special penalties. Where this is the case, other
kinds of forgery, not enumerated in the statutes, may be prosccuted
at common law,

That forgery of federal securities is cognizable in State courts
we have already seen.®

1 I insert this limitation in accord- 276, The definition and classification

Sl

ance with the law hercatter given
(infra, §§ 680-66) and to exclude the
falsifieation of historical and news doe-
uments. The publication of false nows
iz an independent offence. Infra, §
1448,

? 3 Bteph. Hist. C. L. 186. Bee diz-
¢ussion of Eno’s Caso, 30 Alh. L. J,
144 ef seq.; Spear on Extrad., 2d ed.
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of forgery in New York has been re-
modelled in the Penal Code of 1882, §§
509 et seq.

3 R, v. Crocker. 2 Leach, 987; R. &
B. 97; Com. v. Ladd, 15 Mass. 528;
Com. ». Chandler, Thacher C. C, 187,

4 Supre, § 22, -

5 Bee supra, §§ 25-8.

¢ Supra, § 266.

CHAP, IX.] FORGERY. [§ 657.

II. MODES OF PERPETRATION.

§ 655. Where forgery is a misdemeanor, all concerned, by force
of the general rule as to misdemeanors, are prililc'ipals. partios
Where, however, the offence—e. g., in counterfelting— concerned
is @ statutory felony, those counselling and advising are TS0
accessaries before the fact, in those States in which the -
distinction between principal and accessary 13 maintaiped, while
in other States such persons are principals. But all actually con-
tributing to the work are principals.! Nor is it necessary that
they shonld be cognizant of each other’s action. Thus in trisls for
forging bank paper, the maker of the paper, the engraver o.f tho
plate, the filler up of the instrument, have been held principals,
though no one of them knew that the others were concemed.f‘ i

A fortiori is this the case with principal and agent, the principal
present and commanding, and the agent exeouting.? And a party
acting through an innocent agent i principal in the -ﬁrst degree.?

§ 656. Forgery may be committed by a partner, i falsely alter-
ing the books of the firm, when the intent is to defrand p_ ;.
his partners.® o E‘:{t;:enf

§ 657. When a person signs paper un his own name, w ;%Lmst
though it be on & false affirmation of procuration from
another, this i3 not forgery,® unless, as we will see, the g:m{lg hi
pame written is used in such a way as to throw the ::lelenwalr::a:
onug of the oblization on another person bearing the isanothers
same name. But if the name signed is common te two Efﬁ’t;’eof
persons, one of whom signs if, or causes it to be signed? Forgory.

in such a way (e. g., by adding or even implying a wrong address)

1 See Gregory v. State, 26 Ohio 8t, (N.8.) 89. These are cages of forgery

510, JFufra, § V10

2 R, v, Dade, I Mood. C. C. 3073 R.
v. Kirkwood, Ibid. 304. Supra, § 216,

¥ R. v. Bingley, R. & R. 446; Com.
v. Btevens, 10 Mass. 181,

4 Com. v. Hill, 11 Mass. 136 ; Gregory
v. Biate, 26 Ohio 8t 610; Gooden o
State, 55 Ala. 178,

5 B. ». Smith, 9 Cox C. C. 162; Leigh
& C. 168 ; R. ». Moody, 9 Cox C. C. 166 ;
Leigh & C. 173; R. v. Dodd, 18 L. T

by the ireasurers of volantary societies
to defraud their associates; but the
reagoning applies to all partnerships.

¢ R. v. White, 2 C. & K, 413; 1 Den.
C. 0. 208; 2 Cox C. C. 210. For cther
cases see infra, $§ 669, 674.

7 80 in & case where an -innmocent
petson was indaced te sign his name
as accepting & bill, and the defendant
introduced a false address, it was held
forgery. R. v, Blenkinshop, 2 C. & K,
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ag to make the writing purport to be bjr that other, this is forgery ;!
and so when one of these two, having obtained possession of a bill,

GHAP, IX.] FORGERY. (8 660,

cheque, or order payable to another, indorses it, knowit?g .he is not
the person to whom the bill or check was payable.! This is f:alsa'aly
personating another, and signing that other’s name, which is indict-

531; 8. C., 1 Den. C. C. 276; R. ».
Mitchell, Tbid. 382.  Jufra, §8 670, 713,

8ir J. F. Biephen (Dig. C. L. art, 356)
gives the following ;—

¢ To make a false document iz—

““ (a) To make & document purport-
ing to be what in fact it is not; R. »
Ritson, R, & M. 486 ; infra, §§ 663, 682

‘(M To alter a document, withont
aunthority, in such a manner that if
the alteration had been autherized it
would have altered the effect of the
document ; K. ». Hart, R. & M. 456 ;
infra, § 671

“{c) To introdnec into a document,
without anthority, whilst it iz being
drawn up, matter which, if it had been
authorized, would have altered the ef-
fect of the document: R. o, Grifiths,
D. & B. 584;

¥ {d) Tosign a document—

(i} In the name of any porson
without his anthority, whether such
name is or i not the same as that of
the person signing;

“(ii) In the name of any fietitions
person alleged to exist, whether the
fictitious person is or is mot alleged to
be of the sdme name as the persen
signing ; infra, § §70. Sheppard’s Case,
1 Leach, 226; R. ». Parkes, 2 Leach,
770 dinfra, §§ 660, 726 ;

f{iii) In a nDami represented as
being the name of a diffcrent person
from that of the person signing it, and
intended to be mistaken for the nams
of that person; R. ». Maloney, G Cox
C. C, 437 ; infra, § 670;

“(iv) In & mame of a person por-
sonated by the person signing the
docament, provided that the effeet of
the instroment depends upon the iden-
tity between the person signing the
document and the person whom he
professes to be; R. v. Hadfield, 2
Russ. Cr. 763,
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‘* But it is not making a false docu-
ment—

“ To procure the execution of a deeu-
ment by frawd; R. ». Chadwick, 2 M.
& R, 545 ; infra, 3§ 674, T02;

** Fo omit from a document being
drawn up matter whieh would have
altered its effect if introdneed, and
which might have been iniroduced,
unless the matter omitled qualifies the
matter inserted ; 1 Hawk P. C., 265 ;

“To sign a document in the name
of a person personated by the person
who signs it, provided that the effect
of the instrument does not depend
upon his identity with that person.

“ It is not essential to the making of
a false document that the false docu-
ment should be so framed tlat, if
genunine, it wonld have been valid or
binding, previded that, in cases in
which the forgery of amy particular
instrument is made a specific offance
by any statute, the false document
must, in order tliat the offonce may be
eorupleted, fall within the desceription
given in theact. But see infre, § 693,

“ The fact that a decmment is made
to resemble that which it purports te
be, and is not, is evidence, for the con-
sideration of the jury, of an intent to
defraud, but is not essential to the
making of a false document.

* Provided that, in cases in which
the forgery of any partienlar instru-
ment is made a specific offence by any
statute, the falie doenment must have
such a resemblance to the document
which it is intended to resemble as to
ba likely to deceive a common person.’’

U R. ». Webb, Bayl. Billg, 432 ; Bar-
fleld ». Btate, 29 Ga. 127, See Com. ».
Foster, 114 Mass. 311. In State =,
Robinson, 1 Harr. {(N. J.) 507, it was
held forgery to changs on & bank bill
the name of the city where the bank

able as forgery ;? and it is no defence that the two parties have the

Zoame name.

§ 658. But it is said to be otherwise when names are not identi-
tieal (e. g., Storer and Story), and when the defendant, o, . o0
by signing his trne name (Story), obtains from the post- ¥hen

names are

office & money order addressed to Storer. This may be slightiy

indictable as a false pretence, but not as a forgery at

common law.?

variant.

§ 669, It is forgery to sign a money order in an assumed name,
if the name were assumed to defraud the person to whom
such order was given, though the prisoner was known to /5, facr
the prosecuter only by the assumed pame.! But ob- au assumed
taining wmoney on the pretence that a signature by a
non-existent person is good, is not forgery but false pretences.’

§ 660. It may, however, be forgery to sign the names of non-
existent persons® or of a non-existent firm” who appa- may be
rently (though not really) represent responsible parties. forgery to

Forgery to

nalie.

sign name

If, however, the fictitious name be one which the de- of pon-

existent

fendant had been accustomed to employ, and under [o.o

wag gituate so as to charge another
bank of the same name but of a dif-
ferent city,

1 R. ». Aickles, 2 Bast P. C. §88; 1
Leach C. C. 438: R. v, Bontien, E. &
E. 260; People v. Peacock, 6§ Cowen,
73. Infra, § 670,

# R. v. Epps, 4 F. & F. 81; Mead ».
Young, 4 T. R. 23. Jufra, § 680,

2 R, v Stery, B. & R. C. C. 81.

4 . ». Francis, R. & R. C. C. 209,
See fully infra, 8660,

& Dunn's Case, I Leach C. C. 57; R.
». Martin, 14 Cox C. C. 375; 41 L. T.

T N. 8, 531; see infra, §§ 1144, 1162,

6 R. v. Lewis, Foster, 116; R. w
Wilke, 2 East P. C, 957 ¢ R. v. Bolland,
Ibid.; L. v. Lockett, 1 leach, $4; R,
v. Parks et of,, 2 Ibid. 775; 2 East,
P. C. 963, R. v, Froad, 1 B. & B. 300;

R. & R. 389 ; R. ». Sheppard, 1 Leach,
226; R. ». Whiley, 2 Ibid. 983; B. &
R.90: R. . Francis, Ibid. 209 ; and see
E. v. Webb, 3 B. & B. 228; R. v. Watts,
E. & R. 436; T. 8, ». Turner, 7 Pet.
132 ; State ». Hayden, 15 N, H. 355,
Com. v. Costello, 119 Mass. 214 ; Com.
v. Smith, 6 8. & R. 569 ; Sasser n.
State, 13 Ohio, 453 ; Btate v. Givens, 5
Ala. 747 ; Henderson v. State, 14 Fexas,
503. As to intent, sce K. ». Bontien,
R. & R. 260; R. v. Peacock, Ibid. 273.
See infra, § 698,

7 R, v. Rogers, 8 C. & P. 629; R.».
Ashby, 2 F. & F.560. In other words,
to declare a bad mnote to be good is a
false pretence: to sign a bad note by
an apparently (though notreally) good
name may be forgery.
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which he had done business, a conviction cannot be sustained ;! nor
i8 it forgery when the offence ig not the assumption of the name
of a supposed third person, buf the adoption of an alias or alterna-
tive name by the party charged.?

It is forgery at common law to forge the name of an imaginary
child as representative of a childless person? So, also, is it indict-
able, on the same reasoning, to forge the name of a non.existing,
though apparently responsible, corporation, when the ohject is to
defrand.* This prineiple is of much use in cases where a corpora-
tion alleged to be defrauded is incorrectly deseribed, or is prohibited
from issuing the notes in question® In such cage it is sufficient to
aver as the party defrauded the person on whom it is attempted to
pass the forged note.®

§ 661. Where the drawer of a paid check on & bauk, after it was

returned to him, altered his signature so as to give it the
ey o appearance of forgery, in order to defraud the bank and
Trters .p CTiminate the payee, this has been held in England not
effectisto  to be forgery.” DBut as an aetion, supposing the altered
defraud. . . .

gignature to be what it purported to be after alteration,
would lie against the bank in favor of the alterer, this decision can-
not be sustained.® '

The test is, could such an action primd facie lie on such fraudu-
lently altered paper, by means of such alterations, against a per-
son intended, directly or indirectly, to be defranded ? If it gould
not, the offence, no doubt, is not forgery.? DBut if it would sustain
guch zn action, forgery is made cut.

§ 662. Is it forgery to alter one’s own deed, 80 as to make it
Andsoto Purport to be what it is not, and thus, if it be sustained
falselyalter ag altered, to prejudice the rights of another? Now if

one’s own

executed  A., engaging with B. to convey io the latter certain land, -

doed. and undertaking, after the terms are settled, to draw the

I B.v. Bontien, R. &R. 260; R. v, Aick- 8 Infra, § 698,
les, 1 Leach C.C.438; 2 East P, C, 968, 5 Infre, § T44. As to false pretence
2 R. ». Martin, 14 Cox C, C. 375; in such cases see infra, §§ 1123, 1162.

afirming Dunn’s Case, 1 Leach C. C. T Brittair v. Bank of London, 3 F. & -

57; Com. ». Baldwin, 11 Gray, 197, F. 485; 11 W, R. Hao. )
i R, », Lowis, 2 East P, €, 957. 8 See 2 Buse. Cr. 719.  Fefra, § 695,
i Infra, §5 698, 716 U. 8. v. Mitchell, % People #» Fitch, 1 Wend. 198;
Batdwin C. (. 367; White ». Com., 4 TPeople ». Cady, 6 Hill, 430. Ffre, §§
Binn, 418; Backland ». Com., § Leigh, 650 ef seq.
732. :
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deed, omit or introduce & material item in defiance of his agree-
ment, this may be forgery, in accordance with principles hereafter
laid down in another relation.!

And it is clear that if, after a vendor, by an instrument duly exe-
cuted, hag conveyed land to another, he should falsely alter the
date of the deed, so as to cub out intermediate incumbrances, this
would be forgery. The deed has become a muniment of title ; a
false alteration is made in it in such a way as to prejudice prior
vendees or mortgagees, if’ the alteration be sustained ; and hence it
is forgery to make the alteration.?

§ 663. Still further has this principle been pushed in England, in
a decision sustained by the judges in 1869, in a crown Frandu.
cage reserved. A., the vendor of lands, after duly con- lentlyex-
veying them to B., who entered into possession, leased Good With a
them to C. (A.’s son), by a deed antedating that to B., f,i‘;‘;fg:‘te
and C. produced this leage in an action against B, Wasg forgery.
the introduction of this false date forgery in A. and C.? So was
it held by the judges, relying on the definition already given, that
making an instrument frandulently purporting to be that which it is
not is forgery.®* This has been doubted in Massachusetts ;* and, in-
deed, under our registry laws, it is difficult for a fraud of this kind
to be made effectual in reference to real estate. It could arise,
however, in all cases where a fraudulent subsequent assignment of
chattels is set up with a false date to defeat an intervening dond fide
attachment or sale. It was said by Kelly, C. B., in sustaining the
conviction in the case above cited, that it was impossible to distin-
guish the case from those in which deeds made in false names were
held to be forgeries. To fabricate a deed with a false date issuing
from a prior deceased grantor, with intent to cut out a suhlsequent
grantee, would be clearly forgery ; why not a falsely antedated deed
emanating from the forger himself? Now the position that execut-
ing a decd in a fictitious name is forgery is too well and too justly
settled to be shaken; and as in the case before us the material
point in the deed is date and not name, we may accept as authorita-

! Infra, § 671, 2 R, v, Ritson, 38 L. J. M. C. 10; L.
# People v. Fitch, 1 Wend. 198, may R. 1 C. C. 200, relying on Coke, 3 Insi.
seem to conflict with this primeiple; 169.
but tha paper altered by the maker in 4 Com. », Baldwin, 11 Gray, 197.
People v. Fitch was not a muniment of
title, but an exhansted draft.
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tive the decision on which we here comment. The deed is a forgery,
because if is a fictitious deed, emanating from a person who in the
eye of the law iz dead as to the particular property, but who falsely
claims to be alive as to such property, and capable of disposing of
it.! And it was declared, in the language of Blackburn, J., ¢ that
every instrument which frandulently purports to be that which it is
not, is a forgery, whether the falseness of the instrument consists
in the fact thai it iz made in a false name, or that the pretended
date, when that is a material portion of the deed, is not the date at
which the deed was in fact executed.”
§ 664. Is the entry of a false item in a pass-book forgery? Asg
illustrating this, we may take pass-hooks with grocers or
fn‘ffgﬁ]gg other tradesmen, the book being kept by the customer,
;f;gr;’biélnk- and the vendor entering, from time to time, sales; or, as
another instance, a banker’s pass-hook,in which the banker
enters from time to time cash received or paid out by him. Isit
forgery for either party falsely and fraudalently to make or alter
entries in such books, to the prejndice of the other party? Now
such books are the joint property of the two parties ; and each acts
as the agent of the other in making entries. Hence, if one make
an entry, contrary to the instructions either express or implied of
the other, this is equivalent to an agent fraudulently filling up a
blank intrusted to him with a wrong sum, which, as will presently
be more fully seen, is forgery.? A fortior! iz this the case when
either party fraudulently alters a prior entry.? .
§ 665. It may be alse forgery, as we will see more
Soofentries
in book set- fully, to fraudulently affect settlements of book accounts
ﬂm“"“‘_ by the subsequent introduction of false items.*

1 As analogong cazes, see H. v, Blen- of which the defendant was treasnrer,

kinsop, 2 C. & K. 531; 1 Den, C. €.
276; B. v. Mitchell, Ihid. 282; and
R. ». Epps, 4 F. & F. 81, in which the
name Was genuine, but {he forgery was
in making the address.

? Bee infra, § 671. As to bankers’
pass-booka, this has been fregquently
held: R. ». Smith, 8 Cox C. C, 162;
Leigh & C. 168, where the entry of a
false deposit was made in the pass-
book with intent to defraud a society
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and by showing them the false entries,
to be continued in office as treasurer;
8 P. B. r. Moody, 9 Cox C. C. 166; L,
& C. 173; Harrison’s Case, 1 Leach,
180. The same reasoning applies to
other pass-hooks.

$ See Liles v, Cem., 32 Penn, 84, 529 ;
Barnum ». State, 15 Olio, 717; R. »
Smith, 9 Cox C. C. 162; Leigh & C.
168; R. ». Moody, Tbid. 166.

4 Barnum ». State, 16 Ohio, 717,

CHAP. 1X.] FORGERY. I8 667.

§ 666. We must extend this reasoning to such books of original
entry as by the lex loci contractus are evidence against
a vendee.. A. goes to B.s store to purchase goods Bo as 0
under such a law. He buys his goods, and the price is ggltf-'r;ml
fixed ; and B. becomes A.’s agent for the purpose of
entering the sale in B.’s books of original entry. Now if B. enters
fraudnlently wrong articles or sums, this is equivalent to filling up

a blank in A.’s cheque for a larger amount than A. directs. A.

_authotizes B. to charge him with a.particular amount in a writing

that binds A. B. enters fraudulently a larger amount. Thig, on
the principle just stated, is forgery in B.! It is true thab this was
apparently denied in New Hampshire, in 1865, in a case where it
was held not forgery for & man to make a false entry in his own
account book? a proposition which is correct in those cases where
the accountant, in accounting, acts exclusively on his own behalf,
and wheie his entries do not bind another. But the rule is not law
in respect to an accountant who acts as agent for another whom he
thus binds, nor i it law in those States in which a forged book
account may be legal evidence in support of a plaintif©s claim.
Perhaps, bowever, we may trace the decision of the court in this
cage to the peouliar structure of the New Hampshire statate. In
examining our statute,” said Sargent, J., who gives the opinion of
the coumrt, ¢ it will be seen that almost every form of writing or
instrument known to the law is specifically enumerated as the sub-
jeet of forgery, but no wmention is made of accounts or books of
account. Is it not probable that if the law was intended to apply
to so commeon 2 thing as accounts, they would have been mentioned
with the other things specified
§ 667. Is a clerk guilty of forgery in making a false entry in a
book he is employed to keep ? If he be directed by his g 00 sy
principal to enter one sum, and with intent to defrand rl:lilill-z W
the principal he enter another sum, then this is forgery. entries in
The case is in fact the same as those elsewhere cited,® 2&";3}2&3
where it is properly ruled to be forgery for a person to keep.
employed to fill up 2 blank to fill it up with & sum larger than his
prineipal authorizes.* '

t And see infre, § 675 3 Bee infra, § 671.
t State ». Yonng, 46 K. H. 266. Bea t See Bilea ». Com,, 32 Penn, Bt. 529,
Biles v, Com., cited infre, § 667, _
. : 607
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But suppose the clerk is not directed by his employer to enter
simply a particular statement in his books, but has a general dis-
cretion allowed him as to the mode of keeping the same, and sup-
pose there are no specific commands from his employer as to the
particular item alleged to be charged? Here we come to an appa-
rent conflict of authorities, the first of which in point of time is a
case in Pennsylvania, decided in 1859, where it was held that it
was forgery for a confidential clerk to ¢ make a false addition of
one figure in the amount of cash received from bills receivable, in
the month of August, 1856, and in the alteration of another true
figure in said addition. The true addition was $6,455.63, while
the false addition was $5,955.63, the first figure, 5, being an altera-
tion of the original figure in the addition, which was a 6. The
result of this forgery was to represent the cash received five hun-
dred dollars less than the actual amount; and of course, to enable
their clerk to abstract that sum from the funds of the firm.” This
was held forgery, first in the Philadelphia Quarter Sessions, and
secondly, in the Supreme Court of the State. * The act in ques
tion,”” said Judge Ludlow, in the course of a lucid and well-argued
opinion delivered by him in the court below, ¢ was not only pre-
judicial to the rights of the prosecutors, but the writing, if genuine,
might have been ¢ the evidence of their rights.” True, the ¢jour-
nal’ would not be received as evidence for the prosecutors in a suit
of law, but in equity, for collateral purposes, it might have been
evidence of their rights; and then, by the adjudged cases, the
offence committed would have becn forgery.” < Again, the entry
in question is, in substance, an acquittance, or in the nature of a
receipt from the firm to the defendant ; as confidential book-keeper,
he receives the amount of the bills receivable ; to discharge himself
from liability, he enters the several items in the journal as the
agent of the firm ; and then, not as the agent of the firm, but as
an individaal and for his own wicked gain, so erases or alters, or
makes a figure or figures in the sum total representing the addition
of the entire entry, as to deceive and thereby defraud his employers.”
This opinton was accepted and affirmed by the Supreme Court; and
in both points the ruling can be sustained on the reasoning above
given. The books, as altered, could, in several aspoets, be made

the basis of civil action against the defendant’s employer. And
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they were sufficiently the books of such employer as to make any
false entry in them by the defendant forgery.!

But in 1865, on a habeas corpus in an extradition case before
the English Queen’s Bench, that court, under the leadership of
Cockburn, C. J., uttered a different view of the law from that
which has just been expressed.! The cases, indecd, were by no
means identical. Charles Windsor, the party petitioning the
English court in the case now before us, had been a clerk in the

" Mercantile Bank of New York, and as such had charged him-

gself on the books, on October 28, 1864, with mearly $250,000
more assets than were deposited in the vaults to his credit; this
sum having been embezzled by him. Was this forgery? No
doubt the entries couid, if genuine, have been used as evidence in
a suit against the bank, and no doubt they were false, and made
with intent to lull the suspicions of the bank until the work of
embezzlement was complete, and the offender had safely absconded.
But were they false in the sense of heing a false receipt from the
bank to the forger, as was the case in the Pennsylvania prosecution
just cited ? In one sense they were, because, if they were true,
the bank could bave no claim against the eclerk making them.
And if so the latter was indictable for forging what was a reccipt
from his employers.* These points, however, were not argued
before Chief Justice Cockburn, nor, indeed, permitted to be argued.
At the very outset he peremptorily announced a definition of forgery
which expressly excluded the case before the court. ¢ Forgery,”
he declared, “ wag in ¢ universal acceptation,’ the making or alter-
ing & writing so a3 to make the alteration purport to be the act of

! Biles ». Com., 32 Penn, Bt. 529,
534, 537, To the same effect is an un-
reported decision of Jndge King, a
master of this departinent of law, in
Com. ». Nicholson, Phil. 1842. Biles
#. Com. is discussed and disapproved

©in Hall, in re, 8 Ontario App. 31.

# Windsor, ex parte, 10 Cox C. C. 118;
8 B, &. 8. 522,

? See R. v. Moody, L. & C. 177, in
which on an indietment for forging an
entry en a banker’s pasg-hoolk, Martin,
B., said: ‘‘The forged document, if
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genmine, would have been evidence
that the bank had received the money,
and was accountable for it. Then why
ig it mot an accountable receipt #?
Hee Eno’s Case, 30 Alb. 1., J, 144, In
Tully, in re, 20 Fed. Rep. $12, it wag
held (in an extradition case), that false
entriez in book accounts by a bank
officer, for the purpose of covering de-
falcations ig not forgery by the English
law. The case was declared by the
court to be identical with that of
Windsor above cited.
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§ 668.] CRIMES, ~ [Book 11

some other person, which it is not.”’*  Of course, after this summary
disposal of the case, the counsel for the United States could say
but little. They suggested, however, that the case before the court
might be put on the same footing as that of R. v. Hart, where 1t
wag held forgery for an agent frandulently to fill up a blank accep-
tance with a larger sum than was dirccted. To this, however,
Chief Justice Cockburn replied: ¢ There a man passed off as the
acceptance of the acceptor a different sum from that the acceptor
meant. This is a statement Zo the bank, not a statement put
forward by the bank.” Upon the reasoning above given three
eriticisms may be ventured. First, the definition proclaimed by
Chief Justice Cockburn as ruling the case was afterwards rejected
by the judges sitting in 1869 on a crown case reserved,’and a
definition adopted which would have included the case now before
us. Secondly, the position that a false staternent made to the party
defrauded is not forgery, when it might be if it purported to be
made by the party defrauded, is in conflict with several well-con-
gidered English rulings.® 7 hirdly, a statement to & principal by
an agent may be also a statement by the principal who accepts
the statement. The actual point, however, ruled by Cockburn,
C. J., is still accepted in England as law.*

. §668. To sign the name of another, without authority, it need
scarcelys be repeated, is forgery at common law,® providing some-

1 Tn this, as in other rulings by Cock-
barn, C. J., in cases in which the
TUnited Btates wore concerned, as a
political power, during the late civil

. war, there is a hardness of tone towards
the United Staies, which may be ex-
plained by the critical relationz in
which the two governments then stood.
How far the decizion here eriticized
waz thus unconscionsly affected need
not now be disenssed.

As giving the New York tnle, see
People v. Phelpy, 4% How. Pr. 462,

8 See supre, § 653; R. o Ritson, L.
R.1C. C. 200,

? R, ». Smith, 9 Cox. C. C. 162; L.
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& . 168%; R. ». Moody, 9 Cox C. C.166;
T. & €. 173; R. ». Dodd, 18 L. T. (N.
8.) 89. See Jarrard, in re, 4 Ontario,
R. 278, where it was held {on extradi-
tion process) that the altering in hia
own favor by a public officer, ** made
to falsify the whole of an audited ac-
count,’’ is forgery.

t Sue Saunders’s Case, 5% L. T. N. B.
133; Lamirande's Case, 10 Low. Can.
R. 780; Tully, in re, wt sup.; Spear on
Extrad., 24. ed. 271.

5 R, ». Forbes, 7C. & P. 224; R. v,
Hill, 8 C. & P. 274; Dixpn’s Case, 2
Lewin, 178; Com. v. Ilenry, 118 Mass.
460. Infra, § 680.

CHAP. IX.] PORGERY. [§ 669,

thing like deceptive similitude is atiompted.! Even where a person,
relying on the kindness of another (e. g.,a near relative), Bigning
puts the latter’s name to an obligation, this i forgery.? another’s
Nor is it any defence that the party forging intended ﬁig':,:lth'
to pay the obligation hefore maturity.$ It is also for- [VX™
gery in A. to induce C. (an innocent agent) to forge B.’s
name, on the pretence that B. had authorized C. to do so.f

§ 669. When the signature is made by an alleged agent in the
principal’s name, it should appear, to sustain a prosecu- .
tion for forgery, that the act was without authority; ﬁéef;‘g“‘
and where, from the course of dealings between the par- Jﬁf“";;f;i"f

ties, the agent has reached the bond fide belief that he authorized
is entitled to act for the principal, a case of forgery can- DOt so o=
pot be made outs5 So where a person for a series of
years forged the name of his friend as the indorser of his notes and
billg, with the knowledge of his friend, who, although judgments
were obtained and executions issued against him in suits on such
forged indorsements, never disavowed such acts until the person
committing the forgeries had absconded dnd fied from justice, it was
held, in a case where the indorser was sued and suffered a default,
and attempted no defence until after the escape of the maker of the
potes, that proof of these facts was admissible in evidence, and that
from them the jury might imply an authority from the indorser to
the maker thus to use his namc.®

To show authority from the prosecutor, a letter left unanswered
from the defendant to the prosecutor, claiming authority, has been
held to be evidence sufficicnt for the jury.” And where the person
whose name was used was informed of it at the time, and did unot at
once repudiate it, although upon the trial he was a witness, and
denied all authority, this is a defence.’

But a person who signs his name as attorney for another without
authority may, if he claim to be authorized so to sign, be indictable

Clifford, 2 C. & K. 202; Parmelee v.
People, 8 Hun, 623 ; Bhanks ». State,
8 Fufra, § 718, 95 Tex. Sup. 326, Supra, § 148.
4 Gregory v, State, 26 Ohjo 5t. 510 § Weed v, Curpenter, 4 Wend. 219
E R, v Forbes, 7 C. & P.224; R. v BSee R. v. Beard, 8§C. &P, 143.
Parish, $ lbid. 94; B. = Walts, 3 7 R. v. Beardsall, L F. & F. 520,
B. & B.197; 8 C., R. & R. 436: R.v. i R. v, Smith, 3TF. & F. 504
' 61l

I Abbott v. State, 57 Ind. 70.
t K, y. Beard, 8 C. & P, 143.



§ 671.] CRIMES, [BOOK 1L

for a false pretence, but not for forgery.! To hold it forgery would
make it forgery when A., falsely giving B. as authority, writes any
statement with intent to defraud. DBut where there is no claim to
authority, signing another’s name to negotiable paper is forgery.?

§ 670. It has been already stated that when there are two per-

sons of the same name, it is forgery in one of them to
f;[f‘t'f;}g;ing uge hiz name in such a way as to fraudulently charge
u man of another.® This rule properly applies to cases where the
acceptor o forging 18 done by the defendant as agent for a man
ﬁ;ﬁff:;bm of straw, or where the latter signs his name at the
person of - former’s direction, and the former (the defendant) uses
name is the signature so obtained to prejudice a responsible per-
forgery. .
son bearing the same name* Even when the names are

not preeisely identical,a conviction may be sustained. Thus, in an
English case, P. M., the defendant, undertook to get his mother-in-
law « C. W.’s” name to two notes. Taking the notes to his wife,
he induced her to sign them in her maiden name, “ A, W.” and
handed them over, saying,  Here are the notes.”” The jury con-
victed him on the ground that when he got his wife’s name to the
notes his intention was to use them as his mother-in-law’s ; and it was
held by the judges, on a case reserved, that the conviction was right.®

It is admissible for the prosecution to introduce such relevant
facts as may prove that a nominal acceptor was a fiction, or mere
man of straw.®

§ 671. We are now led to an importanb position which tends
Forgery to ° rule many analogous questions in forgery. Itis this:

fill with When an agent has authority to fill with a ;
terms other " g FeY ﬁ 3 particular

thausa-  swm @ blank in a paper signed by hiz prinecipal, @ i3

thorized.
been held to be the law even in

! R. v. White, 2 C. & K, 404; 2 Cox
C. C. 219; B, v. Arscott, 6§ C. & P,
408 ; State v». Young, 46 N. H, 266;
Com. v Baldwin, 11 Gray, 197 ; Com,
2. Foster, 114 Mass, 311; Heilhorn's
Cage, 1 Park. C, C, 429 ; Mann ». Poo-
ple, 15 Hun, 155 ; Btate v. Willson, 28
Minn. 52, where the gunestion is ably
disenssed. Supra, § 657.

% Supra, § 665, Hee Phipps’s Case,

612

Sforgery to fill the blank with a larger sum. This has

cases where the writer believed

4 Crim. L. Mag. 865; 8 Ont. App.
77

3 Supra, § 657.

4 . v. Epps, 4 F. & P, 81; Mead »
Young, 4 T. R. 28; R. v. Webh,
Moore, 447, n.; R. & R. 405; R. n

Mitchell, 1 Den. C. C. 282. "See Com.’

v, Foster, 114 Mass. 311,

5 R. v. Mahony, 6 Cox C. C. 487,

6§ R. », White, 2 F, & F. 554; R. v
King, 5 C. & P, 123.

S
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that the larger sum was due him! And an unauthorized filling of
blanks falls generally under the same rule.? But it is not forgery
for a pariy, after an agreement is executed, to enter bond fide the
terms agreed to by the other party.

§ 672. A fortiori is it forgery to fill up without anthority a
cheque already signed,* and to alter, without authority, %o to il
in such cheque, the words ¢ order of,” to “bearer.”®  cheque

§ 673, It has also been held that a person employed :’&iﬂg}l&y
to draw a legal instrument is guilty of forgery if he o . ..
fraudulently alter a provision in it; and clearly would agent
this be the rule in cases of wills or deeds signed in blank;® lentiy to
and on this prineiple may be justified the rulings already alter terms
given, that a clerk is guilty of forgery in ma.kin.g par- Ployed to
ticular entries in his master’s book, conirary to his mas-
ter’s specific instructions.”

§ 674. It is not forgery fraudulently to induce a person to exe-
eute a document on a misrepresentation of its contents ;8 But it is
nor to obtain such signature to a document, the contents not, forgery
of which have been altered without the signer’s knowl- fﬁu’;’;“&'f'
edge 'The defendant in such case has written nothing, oo an-
and ordered nothing to be written, If it were otherwise, eigua doc-
then the case might be forgery. But in Maine, though paent.
on reasoning it is difficult to accept, it has been held forgery for a
party, after obtaining from a grantor assent to a correct deed, after-
wards (but before signature) to substitute for it a deed that is in-

eorrect.'®

' B. v. Hart, 1 Mood. C. C. 486; TC.
&P. 632 R. v. Wilsen, 2 C. & K, 527;
% Cox C. . 426; 7 Den. €. C. 284;
Stata ». Flanders, 38 N, H. 324 Btate
v, Kroeger, 47 Mo. 552.

That a paper so alierad doss not bind
the party, see Thoroughgood's Case, 2
Co. Rep. 9%; Swan v Land Co., 2 H.
& C. 175 ; Prazer v. Mackennon, L. R.
14 C, P. 704; Hollenbeck » Dewitt, 2
Johns, 404,

? Wilson v. Commis., TO 1L 46 ; State
#, Maxwell, 47 lowa, 454,

2 Panli o Com,, 5% Penn. St 432.

4+ Flower v, Shaw, 2 C. & K. 703;

Wright's Case, 1 Lewin C. C. 135. Ses
apparently, eontra, dictum of Parsons,
C.J., in Putnam ¢, Sullivan, 4 Mass. 45.

5 Btate ». Kroeger, 47 Mo. 552

§ Ree Combe’s Case, Koy, 101 ; Moore,
760 Wilzon ». Commis., 70 111. 46;
State r. Maxwell, 47 Iowa, 454.

7 See supra, § 66Y.

% R. ». Colling, 2 M. & Rob, 461;
Patnam » Sullivan, 4 Mass, 45; Com.
v. Sankey, 22 Penn. St. 3%0; Hill ».
State, 1 Yerger, 76; see State v. Flan-
ders, 38 N. H, 324, cited supra, § 671.

# . v, Chadwick, 2 M. & Rob. 546.

10 State v. Shuortliff, 18 Me. 348.
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§ 675, Aside from writing by pen and ink, forgery may be com-
Forgery mitted by printing ;! b).r peneil writinscg ;* by the use of
may be by  another’s seal; by pasting one name in a nete over an-
‘I;'rri':}fi‘fé, or Other name ;* by photographic process;* and by engraving,
engravilg.  or preparing materials for engraving ;* but not, it is said,
by painting, though with intent to defraud, the¢ name of a famous
painter upon a picture, so as to secure its sale; the reason given
being that forgery is limited to the false making of a document or
paper.®

§ 676. It bas just been said that waterially to alter a deed or

will, or to erroneously fill up a blank in a note, is, when
An et fraudulenily done, forgery. There can be no doubt that
senwaybe the erasure by a elerk or agent, of a figure, in an account

gory. . . :

kept by him as such, is as much forgery as is adding a
figure, In either case the offence is fraudulent alteration of a writ-
ing, which is forgery. The same principle may be extended to
every fraudulent abrasion, mutilation, or severance, which materi-
ally changes the terms of an instrument. Thus it has been held
forgery to fraudulently sever from an instrument a memorandum
attached fo it, forming with it an entire contract, and investing it
with an important qualification ;7 and so of an erasure of a limita-

tion of negotiability.® But it has been said not to be forgery of the

wain paper to obliterate a receipt from a bond ;* or an indorsement
from a note,” these being independent obligations or assurances, in

1 Com. v. Ray, 8 Gray, 441 ; and see
R. . 8mith, D. & B. 547; 8 Cox C. C.
32, and cases cited infra.

? Whart. on Ev. § 618.

3 Btate v, Robinson, 1 Harr. (N. 1.),
507. )

* R. . Rinaldi, Leigh & C. 330; 9
Cox C. C. 391,

8 R. v. Dade, 1 Mood. C. C. 307; R.
v. Kirkwood, I5id. 304 ; People », Rho-
ner, 4 Parker, C. R. 166 R. v. Closs,
Dears. & B. 460; 7 Cox (. . 494, See
R. ». Smith, D. & B. 566; § Cox C. C.
32,

§ R. . Closy, Dears. & B. 460; 7 Cox
C. C. 494, Bee infra, § 631,

T State v». Btratton, 27 Towa, 420,
8o, in a case tried in Massachasetis, in
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1813, where the defendant was charged,
not with forgery, but with a misde-
meanor, in entting and piecing bank
notes, so as out of seven notes to manu-
facture eight; the court said, in ar-
resting judgment : * Thiz is a nonde-
geript offence. If the defendant had

‘completed what may be presumed to

have been his intent, and had made an
eighth bill, perhaps thiz would have
been forgery.’’ Com. ». Hayward, 10
Mass. 34, And no donbt it would now
80 be held, :

8 Garner v. State, 5 Lea, 213. See
State ». Kroeger, 47 Mo. 552,

% Thornburg ». State, 8 Ired. 79,

1 State v. McLeran, 1 Ajken, 311.
tee State v, Davis, 53 lowa, 252,

CHAP. IX.] FORGERY. 8 677.

no way affecting the original qualities of the inatrument alleged to
be forged. In the cases last mentioned the indictment must be for
the forgery of the independent obligation or assurance. .

§ 677. It is forgery to fraudulently alter any part of an instru-
ment when the alteration is capable of working injury to And 50 of
another. Thus, it is forgery to alter the dates, names, alera.
or any other material parts of an instrument, when the tions.
alteration gives it a now operation. Consequently, it is forgery

fraudulently to alter the sum in a note ;' to erase one signature or

indorzement and insert another ;* to insert after a party’s name a
false address;® to alter the date of a promissory note or order ;* to
antedate a deed, though by the grantor himself, to cut oub a prior
gale ; to insert a solvent hauker’s name in place of one who had
failed';® to change the vignettes or marginal emblews of a bank note
when the effect is to defrand ;7 to add to a copy of a receipt, offered
to supply a lost original, the words, «in full for all demands;”® to
alter book accounts and pass-hooks;® to fill up frandulently black .
cheques or aceeptances ;® and to alter a receipt on a note, though
such receipt was without signature.™ It is even forgery for a per-
son fraudulently to alter an instrument previously forged by him-
self ;12 or after his cheque has been paid to alter his own signature so

1 R, v. Elsworth, Bayley on Bills,
430 ; 2 East P. C. $86; R. v. Teague,
Ihid. 979 ; 8. C.,R. & R. 33; R.w. Post,
R. &% B. 101; R. v. Atkinson, 7 C. & P.
669 ; Goodman v, Eastman, 4 N. IL
435 ; Haynes ¢, State, 15 Ohio Bt. 458;
State v. Wooderd, 20 Iowa, 641.

£ R, », Birkett, Bayley on Bills, 63,
450; R, & R. 251; Com. v. Ladq, 15
Mass. 526 State v, Robinson, 1 Harr.
(N. J.) 507; State ». Hitchens, 2 Har.
ving. (Del.) 527; State » Waters, 3
Brevard, 507; 2 Tr. Con. R. H69.

3 R, v. Blenkingop, 1 Den, C. C. 296.
Supra, § 657.

t Master v. Miller, 4 T. R. 320; 3.
C., 2 H. Bl. 140 ; Henfree v. Bromley,
6 East, 309 ; Powell v. Devett, 15 Ibid,
29; R. v. Atkingon, 7 C. & P. 66%; U,

8. Bk. ». Russell, 3 Yeates, 391 ; Mil.
ler v, Gilleland, 19 Penn. Bt. 119 ; Peo-
ple ». Graham, 6 Parker C. R. 135;
State v, Kattleman, 35 Mo. 105.

5 See supra, § 663

§ R. v. Treble, 2 Taunt. 328; R. &
R. 164 ; State . Robinson, 1 Harr. (N.
1.) 607,

7 See R. v. Keith, Dears. C. C, 454;
§ Cox €. C. 533; 29 Eng. L. & E. 556 ;
infra, § 68l; thoogh see State v,
Waters, 3 Brevard, 507.

& State ». Floyd, 5 Strobh. 58 ; Up-
fold ». Leit, 5 Esp. 100,

9 Supra, §§ 664-6.

W Supra, § 671,

n Kegg v. Siate, 10 Ohio, T5.

1# R. v. Kinder, 2 East P. C. 806.
Supra, § 661.
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a8 to charge his banker with forgery.! But the mere addition of
surplusage to a document (e. g., a Witness to a paper not requir-
ing a witness, or a mere insensible description) has been held not
to be forgery ;* though this camnot hold in case where the forged
addition might become an increment of the proof of the validity of

the document.

§ 678. It should be remembered, howover, that the forgery of
Anadai 40 addition to an instrument cannot, as in the case of
ton must  the alteration of a substantial integral part, be laid as a

be specifl-
cally forgery of the whole.

leaded. .
P proved as laid.?

It must be specially alleged, and

The forgery of the obligor’s name or of any wmaterial integral
items, it need scarcely be repeated, may be laid as the forgery of
the whole obligation.* Awnd if one signature be shown to be forged,

False par-
sonation is
not forgery.

it is not necessary to prove the forgery of the rest.s
§ 679. False personation of another, unless accom.

panied by false writing, is not forgery.®

III. WHAT INSTRUMENTS ARE OBJECTS OF FORGERY.

§ 680. To sustain an indictment for forgery it is generally neces.

Necessary

sary that the instrument alleged to be forged should be

that the in- one Which would expose a particular person to legal

strument T
forged process.

! 2 Rus. Cr. 719 ; though sco contra,
Brittain ». Bank of London, 3 F. & F.
485.  Supra, § 661.

t R. ». Treble, 2 Leach, 1040; 2
Taunt. 328+ State ». Gherkin, 7 Ired.
206 ; Btate ». Cilley, 1 N, H. 97.

I R. ». Birkeit, R. & R. 251. Sco
folly, énfre, § 735,

t Jervis’s Archbold C. . %th ed.
365; R. v. Dunn, 1 Leach, 57: R. ».
Bigg, 1 Btra. 18.

5 People ». Rathbun, 21 Wend. 509.

& Bee R. v, Hevey, R. & R. 407, n.:
2 East P. C. 858; 1 Leach C. C. 229:
R. ». Btory, R. & R. 81.

T Infra, 8§ 892-95; State v Corley,
4 Baxt, 410; Clarke ». State, 8 Ohio
Bt. 630 ; Reed v». State, 28 Ind. 596,

InR. v Harper, 44 L. T. (N. 8.) 615 ;
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L. E. 7 Q. B. D. 78, the first count was
for forging and uttering an indorsement
on a bill of exchange, the second count
for forging a paper writing in the form
of and purperting to be s bill of ex-
change, and-in the third count for
forging a certain paper writing, It
appeared that the prosecutor wrote the
body of a bill of exchange, but with-
out signing the drawer's name, and
sent it fo the prizoner, who was to
accept it and procore sn indorgersnt
by 2 solvent person, and return it to
the prosecater. The prizoner accepted
it, and forged the indorsemcnt of
another person’s nawme, and returned
it. 1t was held that the prisoner could
uof be convicted npon this indictment,
as the document was only an inchoate

CHAP. IX.] FORGERY. [§ 681,

. : 13 shoul
Apparent legal efficiency, however, is enough. Itis 2']3“03 be

not necessary that such suit should have in it the ele- which guit.
ments of ultimate legal success. It is enough if the }jjuen,
forged instrument be apparently sufficient to support a
legal claim.* It is sufficient, also, if the claim be indirect. Thu?,
forging of legal records or writs is indictable, though the only suit
that could be brought on the forged decument, supposing it to be
genuine, would be one against the officer issuing it, for negligence.
§ 681. In a prosecution already cited, for falsely painting an
artist’s name on the cornmer of a picture, o a8 to make g i it
the picture pass for an original by such artist, it was nm{ftﬂltm}lf:d
held that the offence was not forgery at common law, as ;;”é?r% or
forgery must be of a document or writing.? The decision
can be rested on the ground that the false name thus paioted could
not under any circumstances be the ground of a suit against the
artist who bore the name. If, however, the reasoning of the court
rests on the position that there can be no forgery except of a do-cu-
ment, limiting a document to a mere form of words, thig reasoning
cannot be sustained. A baker’s tally, in some parts of the United
States, consists simply of a stick of wood, deposited with the cus-
tomer, on which the baker on the delivery of a loaf makes a not(?h
as o voucher of such delivery. There can be no question that, 1
accordance with the cases heretofore cited® a false noich by the
baker, fraudulently made, iz forgery.* So, taking a “ poai.tive”
impression of a note, as a preliminary photographic process, 18 for-
gery, though the impression is but & picture on glass.’ And the

instrament of no value when the pris-  I. 8., capnot be sustained, it appearing
oner forged the indorsement, and was in evidence at the trial thal there was
not a bill of exchange. See Whart, but one [ 8. See Com. », Henry, 118
Cr. PL. & Pr. § 185. By Stephen, J., Mass, 460; Com. v. Costello, 120 Mass.

it was held the oase was one of forgery
&t common law.

In Com. v Dallinger, 118 Mass. 433,
the court held that an instrament pur-
porting to be signed by I. 8., which is
made payable to theorder of . 8., fs not
a promissory note nntilindorsed; and an
indictment for forgery which charges,
in #eparate counts, the making and
uttering of such a promissory mote,
without setting out the indorsement by

368 ; Thompson v, State, 45 Ala. 16.

L Infra, §§ 691 et seq.

2 R, v Closs, Dears. & B. 460; i
Cox C. C. 494,

& ‘Bee supra, § 6TA.

4 See Rowland . Burton, 2 Harr.
(Del.) 283; Eendall v. Field, 14 Me.
30,

5 R. ». Rinaldi, L. & C. 330; & Cox
C. C. 351
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§682) CRIMES, [BuOEK 11,

false making of the ornamental border of & bank note has been
held !;0 be virtually forging a note, though no words were filled in.2
§ 682, Whatever falls under the head of bonds, deeds, commer-

Bonds,

cial paper, or receipts, and kindred writings, may be the

deeds, object of forgery at common law. For the purpose of

COTTEr-

cial paper, detailefi enumeration, however, it may be mentioned that
receipts,  the principle has been specifically applied to bonds,? to

orders,

“other ~ deeds,® to commercial paper of all kinds,* to cheques on

writing,”

ete, banks,® to wills ;® to receipts ;7 to orders for delivery of

_ momey or things ;* to entries on book accounts;® to tele-
gra:phlc messages ;' and in fine to all written or other instruments
which may be the foundation of a suit against another,

Y R. v. Keith, Dears. C. C. 454;
6 Cox C.C.533; 2% Eng. L. & Hqg.
508. Bee supra, § 677. Inf. § 731

2 Com. v. Linton, 2 Va. Cas. 205;
Penns. v, Misner, Add. 44. That a
“ eertificate of indobtedness’? issued by
a city is a * bond,’” see Bishop v, State,
65 Md. 138. And so of a bailbond.
Contley v. Btate, 14 Tex. Ap. 156.

# Bee LK. v. Ritson, L. R. 1 C. C,
200. :
4 Sve R. v, Kinnear, 2M. & Rob. 117 ;
R. ». Morton, 2 Rast P. C, 955 ; Com.
v. Butler, 12 8. & R. 237; Com. ».
Ward, 2 Mass. 397; Com. ». Henry,
118 Mass. 460 ; Com, v, Dallinger, 118
Mass. 435 ; Ames’s Case, 2 Greenl. 365,

That such paper must make ont a
primd facie ease, nee frfra, §§ 691 f seq.

& State v. Coyle, 41 Wis. 267,

B R. », Sterling, 1 Leach, 99; B, ».
Coogen, 1 Leach, 449 ; 2 Hast P. C.
948; R. v Tylpey, 1 Den. C. C, 319,

* R. v. Gade, 2 Leach, 732: 2 East
P. C. 874; Barnum », State, 15 Ohio
717 ; State z. Riebe, 27 Minn. 315. ,

That a receipt is an acquittance, see
Stata v. SBhelters, 51 Vt. 102,

Receipts.—As to limitations of this
term, see R. v, French, L. R. 1 C.(, 217
Com. v, Lawless, 101 Mass, 32. And
other eases cited Whart, Cr. P1. & Pr,
§ 185. An ordinary receipt is an
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aequittance. R, », Martin, 7C. & P.
549 ; R.v. Houseman, 8 C. & P. 180;
Com. », Ladd, 15 Mass. 526.

8 R.». Ward, 2 East P. €, 861; U.
9. ». Green, 2 Cranch C. C. 520; Har-
ris v. People, 9 Barb. 664; Com. ».
Ayer, 3 Cush. 150; State v. Leak, 80
N, C. 403; State ». Lane, Ibid. 407 ;
State ». Kesler, Ibid. 472; Thomas o.
State, 59 Ga. 784; Burke w. State, 66
Ibid. 157; Anderson v. State, G5 Ala.
553,

Ag to treasury notes, see U. 8. v. Fis-
ler, 4 Biss. 59. Astomeaningof “‘order’
and *‘ request’’ for payment of money,
see, fully, Whart. Cr. PL & Pr. §§ 153,
194; R. w». Hlidge, 1 Den. C. C. 404
T, &M. 127; 3 CoxC. . 552 R.v. Har-
ris, 6 C. & 1. 12%; 1 Moody, 393; R.
v. McConnell, 1 C. & X.371; 2 Moody,
298 R. v. Lonsdale, 2 Cox C, (. 222:
Noakes ». People, 26 N, Y. 380; Evans
v, State, § Ohio 8t. 196 ; Carberry v,
Btate, 11 [bid. 410; State v. Lamb, 5
N. C. 419. As to ‘* affidavits” under
federal statute, see U. 5. v. Wentworth,
11 Fed. Rep. 32, As to ** money order,”’

see U. 8. v. Morris, 7 Report. 531; 19

Alb, L. F. 403. As to pension papers,
see . 5. v. Wilosx, 4 Blatch. 385,

9 Supra, §§ 606-T.

% R. v. Stewart, 25 Up. Can. Q. B,
440,

CHAP, IX.] : FORGERY. 8 683.

Statutes, we should at the same time remember, have been passed
in England and in wost jurisdictions in the United States, making
it felony to forge writings of the general clasg just mentioned ; and
under these statutes forgeries of < bills of exchange,’™ of ¢ promis-
sory notes,” of * deeds,” of bonds,” of & orders,” of « receipts,”
of ¢ warrants,” and of ¢ requests,” have been made specifically
indictable. < Other writing”” is, when adopted in a gtatute, to
be used as comprehending all documents objects of common law
forgery.® '

§ 683. It is forgery at common law to forge any judicial writ.*
Henge it iz a forgery to forge an order from 2 magistrate .

. . " Judicial or
for the discharge of a prisoner;® or a deposition to be political
used in the tmal of a cause,® or the seal of a gourt.” gﬁ{}: the
From this we may rise to the general position, accepted ;:rbgi:;f;.ﬂf
from the earliest days of the English common law, that
the forgery of any matter of judicial or executive record is indict-
able at common law.? Hence to fraudulently alter a marriage
register is forgery ;¥ and so of the making a false certificate of the
recording of a deed ;* and so of naturalization papers ;** and so of
an entry in a tax duplicate.” But it has been ruled otherwise as to
political documents of no possible legal effect.”

Tt has been said, indeed, that offences of this kind, to be tech-

nically forgeries, must have the tendeney to be prejudicial to the

1 That & draft without a drawer’s pla . Cady, 6 Hill N, Y. 490,.a case '
name iz not a biil of exchangs under where {he iutent to defrand was held
the statute, see R.v. Harper, L. B, 4Q. not to be proved. .
B.D. 78; 44 L. T. N. 8. 615 ; cited & Tlid. ; R. v. Fawcett, 2 Hast P.C.
supra, § 680, DButa bank cheque iz a 862.
bill of exchange. Hawthorn u. Btate, & State v. Kimball, 50 Me. 408,

56 Md. 530. ) * Fadner v. People, 40 1un, 240 ; 10

 For the meaning of these terms, Abb. New Ca. 462. .
see Whart. Cr. PL. & Pr. §% 185-19%. s ] Hawk. P. C. by Curwen, 262, 5.
As to ‘f cortificate,’? ses State ». Grant, foe, however, under federal statute, U.
74 Mo. 33. 8. . Irwin, 5 McLean, 178.

8 [nder tho term ' other writing,”
in tho United States Revised Statutes,
§ 5418, a custom-house oath is in-
dluded. TU. &, ». Lawrence, 13 Blatch.
211.

AR, v, Harrig, 1 M, C. C. 393; 6 C.
& P.129; R. ». Collier, 5 Ibid. 160;
Com. v. Mycall, 2 Mass, 136. See Peo-

.% R. 2. Dadley, 2 8id. 71.

1 State v. Tompkins, 71 Mo. 613,

I 7, 8. v. Randolph, 1 Pittsh. 24

2 Com. ». Beamish, 81 Penn, St. 339,
aff. in Luberg . Com., 24 Penn. St.
85. _

1 State . Anderson, 30 La. An. 557;
1 South, L. J. 183.
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§ 685.3 CRIMES, [BuoE I1i.

rights of others.! But it should be observed (1) thatin most cases
of forged writs the officer issuing the writ, if it were gennine, would
be liable for misconduct in an action on the case ; (2) that in cases
of forgery of records, there is uswally a party to be injured by
falsification of the record ; and (3) that in any view the prejudice
to others is enough even if it be contingent and remote.? But if
the alleged record is on its face inoperative, it does not fall under
this head. 1lence it is not forging an exemplification to make
falsely a document purporting to be a decree of divorce, which does
not on its face purport to be a copy from the record.

§ 684. The law as to book entries has been already discussed in
And o of “apother connection.® Ttis enough now generally to state
book that it is forgery for the treasurer of a socicty to make
entries. entrieg in his banker’s pass-book of false deposits pur-
porting to have been made by him as treasurer of such society ;*
for a vendor to make false entrics in his book of original entries
when such books are legal evidence against a vendee:® for a clerk
to make a false statement in his journal of the sum of money
received by him for his cmpioyers ;* and for a person keeping his
own books, falsely to alter a joint settlement of accounts between
him and a customer.?

§ 685. A ticket, when noticed in the present relation, is an order

from the treasurer or ticket agent of an institution, ad-
_ ﬁ?ﬂ;‘;“f dressed to a doorkeeper, conductor, or other working
o piher  agent, requining him to admit the holder to ccrtain

rights, Hence the ticket, resolved into its elements, is
an obligation which, if genuine, subjects the obligor to legal pro-
cess ; and hence the forgery of a ticket which possesses this charac.
teristic is forgery at common law. This applies to all tickets on
which the obligor may be held responsible ; e. g., railway tickets,

1 People v. Cady, § Hill N. Y, 490. Leigh & C. 168; R. v. Moody, 9 Cox

Bee State v. Tompking, 71 Mo, 513. C.C,166; L. & C. 173; R, v Dodd, 18 .

¢ B, v. Nagh, 2 Den, C. C. 493; R, L.T. (N, 8.) 0.

v. Dodd 18 L. T. N. 8. 89, See iufra, & Supra, § 666, 667,

§§ 693 of seq., TO1, 743, ¥ Ibid. ; People v. Phelps, 49 How.
% Brown v. People, 86 111. 239, {N.Y.) Pr. 462 ; Biles ». Com., 32 Pann.

1 Beo supra, §§ 666, 667, Bt. 524,
# R. v Smith, & Gox C. C. 162; & Barnum v, State, 15 Ohio, 717.
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CHAP, 1X.] FORGERY, [§ 684.

tickets to exhihifions, concerts, theatres, and lottery tickets, when
the latter are not forbidden by law.!

But suppose the ticket be free, or consist simply of a free pass?
This question has arisen in England and in the United States; and
it has been properly held that, as there iz always some considera-
tion, greater or less, received for such tickets, and as, at all events,
the issuers of such tickets are liable for gross negligence to the
holders in case of accident, the forgery of such tickets or passes is
indictable at common law.?

Yet, at the same time, it must be remembered that, to make
any ticket appear to be an obligation which it is forgery to falsify,
something more than the mere words of the ticket must usually be
set out in the indictment. The ticket on its face, rarely, if ever,
contains a legal obligation. It is very briefly expressed, and some-
times the salient words are given only in sigus and initials. These
gaps and breaks the indictment must supply, so that the obligation
may appear te be one on which the obligor is respensible. And if
such description be erroneous, it is fatal, for the description, being
material, cannot be rcjected as surplusage.?

It was once thought in Engtand that, while the forging of a rail-
way pass was indictable at common law, such waz not the case as to
uttering.® This distinction, however, cannot be maintained, and it
may now be said to be acknowledged that in all cases where it is
forgery fo make an instrument, it is indietable at common law to
utter such forged instrument.®

§ 686, The false making of the signature of another as authority
for any statement which, if the writing were true, would wyise mak-
expose that other to an action of assumpsit, or a suit for 108 of an-

A R A . oither’s slg-
damages for deceit, will subject the person falsely writing nature to
_— . . s . any state
or printing such signature to an indictment for forgery.® ment ex-
But the statement must be one in some way caloulated [iros.
to expose to suit the party whose name is forged.? sult is for-
v geTy.
.1 Bee R. v, Fitch, % Cox C. C. 160. . 5 . v. Sharman, Dears. C. C. 285;
2 Com. v. Ray, 3 Gray, 441, See R. 6 Cox C. C. 312; 24 Eng. L. & Kq. 553.
v. Boulg, 2 C. & K, 604; infra, § 705. 8 Ames’s Case, 2 Greenl. 365 ; though

soe State v. Givens, 5 Ala. 747,
T Jackson v, Weisiger, 2 B. Monroe,
214. Infra, § 691.
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§ 690.] CRIMES, [BoOK 11

§ 687. Forging and uttering a certificate of good character, with
80 of cop.  iDEENE tO defraud and with a capacity for defrauding, is
tificate of  indictable at common law,! if there be anything in the
charactert.  rocommendation on which a suit conid be brought if
it were valid.? And under this head fall testimonials of character
for the purpose of obtaining office ;* and letters of recommendation
for the purpose of receiving speeific bounties or favors, when the
alleged writer of such lefters would be liable to suit if the letter
were genuine and damage ensued. DBut a mere complimentary
letter of introduction does not fall within the rnle#

§ 688. But there must be an intent to defrand a particular per-
Butnot, g 50Ts OF class of persons.® Hence, the false making of a
seems, of  diploma, and hanging it up in the defendant’s house,
pletares. ithout the intent to commit a fraud, has been held
nof to be forgery,® though it would be otherwise if the diploma
were used as a certificate of character.” And, as we have seen,
painting & picture, intending to represent that it was painted by an
cminent artist, and writing that artist’s name in the corner, ig not
forgery.®

§ 689, Of course, when a certificate as to negotiable paper takes
Certificate  the technical form of an indorsement,® its false making is
as to nego-  forgery, if the insirument is one which would sustain

tiable
paperisthe primd facle a suit.” And so must it be as to the mark-
gubject of PR
forgery.,  ing good of cheques ; theugh this, in respect to the guar-
anty of a note, has been doubted in Alabama, under the peculiar
statute of that State.)t :

§ 690. When a trade-mark or label can be made the basis
of a suif against the alleged issuer in an action for deceit or

warranty, then to falsely appropriate such trade-mark or label

CHAP. 1X.] FORGERY, [§ 692,

in forgery ; otherwise not. Thus, if a false certificate from A. be
made by B. as to the value of certain papers or goods, o ...
this is forgery in B., because A. would have been liable mark or
on this certificate, if genwine, in an action for deceit. party issu-
But if there be no guaranty implied or expressed, then .Serion of
forgery does not lie. Thus, in a trial in England, it deceit-
appeared that the prosecutor sold powders called ¢ Borwick’s Bak-
ing Powders,” and ¢ Borwick’s Egg Powders,” wrapped in printed
papers ; and that the defendant procured 10,000 wrappers to be
printed similar to Borwick’s, except that the name of Borwick was
omitted. The defendant then sold in these wrappers, in other respects
similar to those of the prosecutor, powders of his-own. The jury
found that the wrappers so far resembled Borwick’s as to deceive a
person of ordinary observation, and that they were prepared by the
defendant for the purposes of fraud. The court, however, held
that there was no forgery, for no suit of any kind could have been
maintained against Borwick on the wrappers as reproduced by the
defendant.!

§ 691. Tt bas been already stated that an instrument, mhe netru-
to be the subject of forgery, must be such that it can be [ient rmust

be capable,
used as proof, either perfect or imperfect; in a suit with }]ffﬁbir;ﬁéue,
another, Upon this qualification several observations proofin
may now be made.? ' i_'ff,:lcs&

§ 692. Tt is not necessary that such process should be Bt st
against the party in whose name the forged instrument is pm:;(’
made. It is enough if, in a suit brought hy such party, ;;;?n:;)ttgg
such forged paper may be used as primd facie proof.? person
Thus, it is forgery at common law to falsely make or uameis
alter a receipt, though such receipt, ordinarily speaking, forged.

could only be used in proof as evidence for the defence in a suit

1 R, v. Toshack, T. & M. 207 ; 1 Den,
C. C. 592 4 Cox C. C. 38; R. ». Shar-
man, Dears. C. C. 285; 6 Cox C. G.
312; R.v. Mitchell, 2 F. & F. 44; R,
». Moah, 7 Cox C. C. 503 ; Dears. & B.
550,

¢ Waterman v, People, 67 I11, 91,

2 R, v. Bharman, R. . Moah, ut sup.

t §bid.; U. 8.wv. Green, 2 Cranch. C.
€. 521 ; Mitchell v. Btate, 56 Ga. 171.

& Infra, § T17.
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& R. s Hodgson, Dears. & B. 3; 7
Cox C. C. 122, noticed infre, § T18.
Tnfra, §3 709, 718, 1130 ef seq.

7 McClare ¢, Com., 86 Penn. 8. 353.

8 R. z. Closs, D. & B. 460.  Swupra, §
681,

# R. v, Lewis, Foéter, 116 ; Poage v.
Btate, 3 Ohio Bt. 229 ; Penns. v. Mis--

ner, Addizon, 44.
¥ Com. ». Dallinger, 118 Masg. 439,
't Btato v. Qivens, b Ala. T47.

brought by the person whose name was forged. And hence, m

! R. ». 8mith, 8 Cox C. (. 32; Dears
& B. C. C, 566, BirJ. P, Stephen (Dig.

C. L. 357), speaking of this case, says:

It would seem as if in this case the
element wanting to couplete the offence
was the intent to defraud by means of
the document, rather than the absenca
of a docoment capable of being forged ;
the offence lay in selling spurious as

real powders. The wrappers without
the powders could have no effect what-
ever. The essence of forgery is that
the dooument itself should be made
the instrument of frand.””

2 Bew infre, § 696,

# Supra, § 680. See Jaoobs v. State, |
81 Ala. 448,
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§ 694.] CRIMES, [BOOE It

cases heretofore noticed, it is ruled to be forgery for a clerk to
make an entry on his books charging himself with a less amount of
cash than he has actually received, though such entry, supposing it
to bind the employer, would be viewed mainly as evidence against
the employer on a suit brought by him against the clerk for a sum
greater than that entered on the books,

§ 693. Nor need the party injured be one Who by the lex delicti
commissi has a local legal existence. It does not follow

N ed - . B

o that because a party is ineapable of local legal existence
e party party P i

ured he is incapable of being sued, either ¢ivilly or crimirnally,

Liﬁéc%f?l for deceit. Hence it s that prosecutions for forgery
have under these circumstances been sustained.! Thus
where, in cases already cited, the treasurers of certain English
societios, which the law held incapable of legal existence, forged
entries in bankers’ pass-books in order to defrand such societies, it
was held that this was forgery.? So, no doubt, an indictment for
forgery would lie for forging the note of a married woman, thongh
by the lex delicti commissi she is incapable of being civilly sued.?
And the reasons for this are threefold. First, she might be liable to
a prosecution for false pretences, supposing the note to be good, for
cbtaining money or goods on the false pretence of hemg capar
negotii. Second, she might be sued extra- -territorally in jurisdie-
tions where coverture is no defence. Third, she may have a settled
estate which may be bound by the note. And hence it is forgery
to counterfeit the name of a banker who is by law prohibited from
isswing genuine notes of the forged clags.#
Nor need § 694. Nor need there be any person capable of being
:I:];r? be immediately defrauded by the forgery. It is enough if
diate possi-  injury may he possnhly infiicted in the future.® This is
bleinjary-  strikingly illustrated in the cases to be presently cited

CHAP. IX.] FORGERY. [§ 695,

where it wag held to be forgery to falsely make a will for a living
person.!

§ 695. Tt is enough if the party on whom the forgery is executed
should be exposed to apparent risk.? Thus an instru- Nor is it
ment purporting on its face to be issued by a specific cor- neceesary
poration or body politic is the object of forgery, though ?ﬁ':ttrﬂ];fem
the names of the officers of such corporation or body :2;“3[‘110?:
politic are given erroneously in the forgery.® So it is than primé
forgery to make a false certificate of municipal indebted- Jacke prook
ness though the municipality has no power to incur such indebted-
ness.* It is forgery, also, to make a false note whose consideration,
if the note were genuine, would be illegal.® That a forged instru-
ment was on its face impeachable for usury is also no defence.®
Nor is it a defence that the statute under which a forged bond pur-
ports to be issued, may on a contingency be declared to be unconsti-
tutional.” And no matter how defective may have been the forgery,
it is enough if there be a possibility of fraud.? 'Thus though a bill
can only be negotiated by the indorsement of two payees, the false
making of the indorsement of one of them is forgery ;® and so of a
note dated on Bunday.”® And soa man may be convicted of forging

‘the will of another who is still alive, as upon the latter’s death the

will, if genuine, would be the basis of legal procedure.? Yet, on the
other hand, as will presently be seen, where a will is forged to devise

L Infra, § 697, § People v». Fadner, 10 Abb. New
2 Suprae, § 680; R, v. Pike, 2Moody C. Ca. 462; but see 8. C. in error, 40
C. 70; Com. . Costello, 120 Mass, 358 ; Iinm, 240.
Bishop ». State, 55 Md. 138 ; Laugdale 1 Bowles ». State, 37 Ohio St. 85,
v. State, 100 Il1. 263 ; Iarding . State, ¢ R. ». Elliot, 1 Leach, 175; R. w
54 Ind. 359; Lemasten o State, 95 Fltzgerald 1 Leach, 20; U. 8. ». Tor-
Ihid. 367; BState ». Fisher, 65 Mo. ner, 7 Psters, 132; Com. ». Costello,
437 Peete v, Btate, 2 Lea, 513; 120 Mass. 358; Kegg v. State, 10 Ohio,

t Bes infra, 8§ 714, T39; People w.
Erummer, 4 Park. C. R. 217,

2R, v.Dodd, 18 L. T, (N.B8.) 89; R.
v. Bmith, L. & C.168; 9Cox C. C. 162;
R. ». Moody, L. & C. 173; 9 Cox C. C.
166, Suprae, § 680; State v, Defour,
63 Ind. 567.

3 Wilcoxon v. State, 60 Ga, 184.
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+ Bee infre, §§ 698-700, and see
Whart. Coufl. of L. §§ 101, 110.

& Infra, §6 713, 714, 738, 1200; R, w
Nasgh, 2 Den, . G. 493 ; R. ¢, Sterling,
1 Leach, 99; though see R. ». Hodg-
son, D, & B. 3, 36; T Cox C. (., 122;
infra, § 718, where it was held there
must be some individusation of the
person.  Infra, § TOO.

Btate ». Ferguson, 35 La. An. 142,
See Fadner », People, 40 Hun, 635;
Rembert v, State, 53 Ala. 467. Supre,
55 182-5.

# U. 8, ». Turner, 7 Peters, 132; R.
v. Fike, 2 Moody C. C. 70. SBee infra,
§§ 7434; and as to fictitions banks,
supre, § 860, Infra, § 746,

4 Btate ». Eades, 68 Mo, 150,

5 Dunu v. People, 4 Col. 126.

VOL. I.—40

5 State . Dennctt, 19 La, An, 395 ;
llarding ». State, 54 Ind. 339. Bee U.
8. v. Sprague, 11 Biss, 376 ; Coatley v.
State, 14 Tex. Ap. 156.

# R. ». Winterbottom, 2 C. & K. 37;
8. C., 1 Den. C. C. 41.

1 Vansickle ». People, 29 Mich, 61.

I ER, ». Bterling, 1 Leach, 99 ; R. »
Coogen, Ibid. 449; & C., 2 East P.
C. 948,
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§ 696.] CRIMES, [BOOK 11,

lands, without the formalities which the lex ref sitae prescribes as
necessary to the validity of such an instrument, the offence is held
not forgery at common law.! Bui, generally, no matter how good
may be the defence that the party whose name is forged may have
to the forged writing (e. g., outlawry in case of a promissory note),
if the forged writing be primd facte capable of legal use, it is forgery .2
And paro! evidence is admissible to show that a document, when its
ambiguity is latent, or when it is part of a general parol arrange-
ment, is capable of sustaining a suit.® Hence, when by proof of
extrinsic facts an apparently void document may be made effective,
such decument may he the subject of forgery.*
§ 696, But where an instrument is so palpably and absolutely
_ invalid that it can under no circumstances be proof in
gtrlutx:ﬂ? a legal procedure, then falsely to make it is no for-

that ean in 5 : H

po possible  8ery.’ Thusa mes?nmgless pape r-cannot be the subject of
cage be forgery ;® nor au instrument so incomplete as to bo ob-
gued on

cannot be  viously incapable of enforcement,” as a promissory note
the object . . ™ 3l ble t
of forgery.  Which has no signature ;* vor a navy bill payable to —
or order;? nor & cerfificate of acknowledgment which
does not state that the grantor made. the acknowledgment;® nor a
signature on its face so absurd & copy as to show that it was not
intended to deceive,” As will be noficed in the next seection, the
same rule applies where the instrument forged has not the number

of witnesges required by the applicatory law. DBut it is forgery to

CHAP. IX.] FORGERY: [§ 698.

falsely make a document which, though void and frivolous in itself,
may be one of a chain of papers on which a primd facie case may
be sustained.!

§ 697. Defects as to legal formalities, e. g., seals, or stamps, or
due attestations, may not preclude sucha prosecution. Defecte |
But when the law to which an instrument is subject seil‘é‘ft“ *
makes it absolutely and everywhere inoperative without St4lbe

i and attesta.
certain formalities, then falsely to make it without such tiops may

formalties is not forgery.? Thus if certain witnesses are. En#t-i?emoy
necessary to a deed or will, falsély making a deed or efficacy-
will without such witnesses is not forgery, if the law requiring
such witnesses be as fo realty the lex ref siize, and as to personalty,
the lex domicilii® But it is otherwise when the law simply provides
that without such formalities such instruments shall not be the foun-
dation of a suit. In such case, according to the accepted doctrines
of private international law * the instrument could be sued on in'a
foreign land, without such formalities. Hence, falsely to make or
alter such instrument, though without the due legal formalities, e. g.,
stamps, is forgery F

§ 698. Making a bank note in the name of a bank which never
ex‘isted, when there iz no such similitude to any valid Forgery of
bank paper as would impose on a person of ordinary pru- void bank
dence, i3 not forgery,® though, as iz elsewhere seen, to E:n;;acg;fle,
pass such a note renders the party concerned Hable to an 058D

otherwise

indictment for obtaining money by false pretences. So When the
- Intent and

1 R.v. Wall, 2 East . C, 2563; R.v.
Moifatt, 1 Leach, 481, Jfnfra, § 697.

2 Se¢e R. v. Teague, B. & R. 33.

3 Bea Whart. on Hv. §& 937 et seq.;
and sec R. v. Kay, L. R. 1 C. C, 257.

4 State o. Briges, 34 Vi 503; Com,
z. Ray, 3 Gray, 448 ; Com. ». Hinds,
101 Mass. 211 People ». Galloway, 17
Wend. 540 ; Carberry v. State, 11 Ohio
St. 410 ; State ». Wheeler, 19 Minn.
98: Rembert ». State, 53 Ala. 467.

& Com. v, Dallinger, 118 Mass. 439 ;
Henry ». Btate, 35 Ohio St. 128; Brown
v. People, 86 TI. 239 : cited infra, §
683 ; John v. State, 23 Wis, 504 ; State
¢, Davis, 53 lowa, 2562 ; Roode v. State,
b Neb. 374 ; Duuning v. Brown, 3 Col.
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571; Howell v. State, 37 Tex. 591;
Keeler ». Btate, 15 Tex. Ap. 112;
People v. Head, 1 Idaho, N. 8, 531.

¢ Henderson v. State, 14 Tex. 503;
Poople ». Tomlinson, 35 Cal. 503;
Biate v. Humphreys, 10 Humph, 442,

? Abbott v. Rose, 62 Me. 194 ; People
7. Bhall, 9 Cow. 77%; Waterman ».
People, 67 111, 91 ; State ». Whesler, 18
Minn. 98; lowell v. Btate, 37 Tex, 581,

8 R. ». Richards, R. & R. 183; R. v,
Randall, Ibid. 195; B. ». Pateman,
Ibid. 455%. Bee R. v. Harper, cited sue
pre, § 680,

f R. v. Burke, R. & R. 496.

1o Taople v. Marrison, § Barb. (60.

1 Abbott v. State, 59 Ind. 70

it is not forgery to counterfeit a bank note which, from effect is to

1 Com. v. Costellp, 120 Mass, 358;
People » Tomlinson, 65 Cal. 503;
Howell v, Btate, 37 Tex. 531

? Cunnigham #. People, 4 Hon, 455,

5 R. ». Wall, 2 East P. C. 953; R, »,
Rushworth, R. & R. 317 ; R. ». Burke,
1bid. 496 ; Btate v. Smith, 8§ Yerg. 150;
People v, Harrizon, 8 Barb. 560,

4 Whart, Conil. of Laws, § 655,

6 1. v. Hawkeswood, 6 T. R. 608,
note ; R. v. Morton, 2 Fast P, C. 955 ;
K. v. Pike, 2 Mood. C. C. 70; R. o
Teague, R. & R. 33; State ». Young, 47
N. H. 402; Carpenter ». Snelling, 97
Mags. 452; Penms, », Misner, Addisen,

44 ; Com. ». Searlé, 2 Binn. 332 ; Btate
v. (ireenlee, 1 Dlever. 523 ; People v,
Frank, 28 Cal, £07; Horton ». State,
32 Tex. 79; Btate v, Haynes, 6 Cold.
550 ; Cross v. People, 47 111, 152; State
». Hill, 30 Wis. 416; thongh see John
v. State, 23 Ibid. 504 ; State ». Mott, 16
Minno. 472, N

An additional reason for the position
in the text is to be found in those jurie-
dietions in wlich the revenue laws per-
mit the stemp to be attached by any
party wishing to use the paper. See
Whart. on Ev. § 697.

§ Beo fnfra, § 700; supra, § 660,
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tmpose  the law to which it is subject, is null and veid." If, how-
upen third - .
person. ever, a bank note is forged in the name of a bank purely

fictitious, but with such skill and semblance to valid bank
notes as to impose upon persons of ordinary prudence, the forgery,
if the intent laid be to defrgud the party on whom the note is passed,
is indictable as forgery at common law.? :

§ 699. Again, the fact that the circulation of notes below a par-
Notes ofa  ticular denomination is forbidden by law does not relieve
g:ﬁ?}ﬁl}ﬂf_ a person forging them from forgery, even though the intent
tionmay  laid be to defraud the bank. For (1) the banker may
be forged: 16 made liable on such notes, the prohibition going only
to eirculation ; and (2) there is also a possibility of defrauding
third persons.® To forge even the notes of a person prohibited by
a local law from issuing notes is indictable,® as he may he made
extra-territorialty liable® and so, a fortiori, is the forgery of tie
notes of an expired bank.® As a consequence, if the bank note s
so accurately counterfeited as to deceive, in the main, ordinary
ohservers, it is no defence that the names of the officcrs nominally
issuing the note were misrecited.

§ 700. It will be seen, therefore, that the instrament, in order to
A forged fnake it primd facie proof, must appear, upon the face of
}:f'.?;f; note it, to have been made tc resemble a true instrument of
euch asto  the denomination mentioned in the indictment, so as to
;‘:}i’,ﬂ‘,}r};‘m be capable of deceiving persons using ordinary observa-
case. tion,® although not those acquainted as experts with

CHAP. IX.} FORGERY. [§ T02.

such instrument.! Thus a person may be convicted of forging a
cheque on a bank, although the counterfeit does not so much resemble
the genuine cheque of the drawer as to be likely to deceive the offi-
cers of the bank on which it is drawn® Were absolute similitude
required, no indictment whatever could be maintained for forgery,
for if the similitude were perfect, no forgery could be proved.
Hence if the offence be the imposition on another of the forged

“note of a fictitions bank, it is enough if the bank note be sufficiently

like others of the same class to deceive the person on whom the note
is passed, if prudent according to his lights.® _

§ T01.. An indictment may be maintaived for forgery when the
fraud is directed primarily against the public at large. prana
Several instances of this species of forgery have been ;%al')jl?(fta.t
already mentioned.® To these may be added that it 1s large ie
declared by Hawkins® to be forgery at common law t0 to sustain
counterfeit a commission under the privy seal, and a ™Mdeme
license from the barons of the exchequer to compound a debt.

§ 702. As has been already shown, assent of the party injured,
in most cases of private wrongs, bars a prosecution. In Not fur
forgery it is no answer that this assent was procured by ery w0 -
fraud. Thus it is not forgery to induce another, by mis- duce an-
reading papers, to sign his name to an instrument he did f]iﬁllgiﬂ
not intend to sanetion” Even the prosecutor’s laches
may work an estoppel of his right to prosecute. Thus a party who
permits another to use his name frequently and without rebuke can-

not complain if the latter forge such name.®

I R. v. Moffatt, 1 Leach, 431.

£ Supra, § 660; infra, § T49.

1 State v. Vanhart, 2 Harr, (N. J.}
327; Butler v. Com., 12 8. & R. 237;
Clary ». Com., 4 Barr, 210 ; Twitchell
v. Com., 9 Ibid. 211; Thompsom v,
State, 9 Okio St. 3564, Seo Hendrick v.
Com., b Leigh, T07; though see Van
Horne v State, 5 Pike, 349,

¢ Butler v, Com., 128, & R, 237. See
Czhoon ». State, 8 Ham, 537 ; and see
Gutchins ». People, 21 111, 642, which
holds that the doctrine of the text docs
not apply in cases whers it is criminal
to pass the bills whose forgery is at-
tompted. :
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& Whart. Confl. of Laws, §§ 101,
110,

8 White ». Com., 4 Biun, 418; Buck-
land ». Cotun., 8 Leigh, 732.

¥ U. 8. v. Turner, 7 Petors, 133; R.
v. Pika, 2 Mood C. C. 70.

8 Infra, § 749, Bee Jervig’s Arch. C.
L. Gth ed. 305 ; R.v. Collicott, 2 Leach,
1048 : 4 Taunt. 300 ; K. & R. 212, 219 ;
R. ». Jones, 1 Leach, 204; T. 8. v
Morrow, 4 Wash. C, C. 733 ; Btate v
McEenzie, 42 Me. 382 ; Dement v, Btate,
2 Head, 505. The bills shonld have
the external appearanco of those issued
by the bank named ; paper containing
all the words and fignres upon a genu-

tne bank bill, with no other resem-
blanee to it, cannot besaid to be in the
gimilitude of the latter, within the
meaning of the Maine statnte. State
v. McKenzie, 42 Me, 392. The ** simili-
tude” exists, even though the banks
in guestion issued no motes of the de-
nomination forged. Com. v, Bmith, 7
Tick. 137 Siate ». Carr, 5 N, H. 367;
State v. Fitzeimmons, 30 Mo. 236.

t Bea R, v Eilistt, 2 East P. G, 950
And so of a photograph of a'federal se-
eurity under special federal statmie.
Holcomb, ex parte, 2 Dillon, 392. And
so of being in any way coucerned in

manufacturing plates for forgery. U.B.
2. Rossvalley, 3 Ben. 157,

¢ Com. v. Stephenson, 11 Cush. 481

3 Supra, § 660,

4 Fafra, § TAT.

5 Supra, § 683.

1P, C 3L

1 R. v Cuadwick, 2 M. & Rob, 545;
R. v. Colling, Ibid.; Com. ». Bankey,
92 Penn. St. 390: Hill », Btate, 1
Yerg. 76; Patnam ¢. Sullivan, 4 Mass.
53. Hee infra, § 1131,

& See Weed r. Carpenter, 4 Wend,
219, Supra, §§ 147, 668.
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IV. UTTERING, ETC.

§ 708. To uiter and publish a decument is to offer direetly or
Uttering  indireetly, by words or actions, such document as good.!
. ﬁggﬂ:"ls Passing a paper, under the statute, it is said, is putting
: t::s‘m;giy it off in payment or exchange.? o constitute the offence
documeut  of uttering and publishing it is necessary that there
8% should be a knowledge of the falsity of the document;
and this is in itself mplied in an intent to defrand.?

§ 704, Uttering forged back notes, as a rule, is indictable at
Uttering  C0TMOD law under the limitat_ions already gi-ven as to
forged forgery.* Under statute, passing a counterfcit note in
Tl ™ the name of a fictitious person, under an assumed nawe,
fommon  or on & bank which never existed, has been made indiet-

able. It is not necessary, it has been held under statute,
that the note, if genuine, should be valid, if, on its face, it purports
to be good.? '

§ 705. The uttering of a forged instrument, the forgery of which

is only a forgery at common law, it has been said in Kng-
i atteri® land, s no offence, unless some fraud was actually per-
2;;2:;31,8 petrated hy it; ar_ld where, in such a case, the indict-

ment contained some counts for forging the instrument
and others for uttering it, and the defendant was acquitted on the
eounty for the forgery, and convicted on the counts for the uttering,
the judgment was arrested.® Such, however, secms no longer to be
the law, when therc is an intent to defraud some person, known or

CHAP. IX.] FORGERY. [§ 708,

unknown,! which intent it is the duty of the prosecution to prove.?
And the intent to defrand, as will pregently be seen more fully, is
to be inferentially proved.?

§ 706. Uttering has been held to be proved by staking at a
gaming table;* paying to a woman as the price of illicit
connection ;* leaving on a shop counter, when this was }_{;t;’l‘,‘;%m
preceded by the offer of the forged instrument in pay- 11;?‘3;1;2"5’
ment for goods, and the detection of its spuriousness
by the shopkeeper;® exhibiting to others forged testimonials of
character for the purpose of fraudulently obtaining an office of
emolument ;7 putting a forged deed on record;® pledging with an-
other a forged note payable to defendant’s order, though such note
is not indorsed, and hence not negotiable ;* exhibiting to another,
for the purpogse of obtaining credit, s forged receipt, though the
defendant refused to permit the paper to pass out of his hands ;¥
passing a forged instrument on a creditor, though only condition-
ally ;1 exhibiting a forged note for the purpose of bringing suib ;2
and handing back to the prosecutor a bad shilling in place of a good
one given defendant, pretending they were the same.’

§ T07. It is not & defence that the forged instrument was obtained
from the defendant by a trap by a detective employed o zur.
for the purpose. - N that fnstea-

§ 708. But uttering is not constituted by giving a obtatned
forged engraving to another as a specimen of skill, there by & irap.
being no intention that it should be put jn circulation;** nor by
leaving forged notes sealed up as a deposit ;' nor by exhibiting such

1 Com. ». Searle, 2 Binney, 332. Sco
R. ». Green, Jebb’s C. C. 281 ; State ».
Redstrake, 10 Vroom, 365; Leenard ».
State, 20 Ohio Bt. 408, Infre, § 706,

2 U. 8. v. Mitchell, 1 Bald. C. C. 267.
Hee infra, § 752. That mere offering is
enough, see R. », Welch, 4 Cox C.
C. 430; People . Caton, 25 Mich. 388,
Under the federal statnto, delivering
spurious netes ag spurions to a third
person in order to pass them on the
public ie ¢ uttering.” 1. 8. v. Nelson,
1 Abk. U, 8. 135.

Pledging a counterfeit note, which
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was to be redeemed at a future day, is
not a passing within the meaning of
the act in foree in Tennessee. Geniry
v. Btate, 3 Yerg. 451, Catron, J., diss.
But sce R, ». Birkett, B. & R. 86.

3 Infra, §§ 713, T42. TFor passing
bad notes as a cheat, sce infre, § 1123,

t Lowis », Com., 2 §. & R. 551; Com.,
r. Beer, 2 Va. Cas. 65; State v. Btroll,
1 Rich, 244.

§ 1], 8. ». Mitchell, 1 Bald. €. C. 367 ;
Butler ». Com., 12 8, & R. 237. Sece
supra, §§ 660, TOO,

§ K. v. Bonlt, 2 C. & K. 604.

I R, ¢ Sharman, Dears. C. C. 285; 6
Cox C. C. 312; 24 Eng, L. & Eq. 533.

¢ Infra, § 715,

3 Thid.

4 State ». Deeler, 1 Brov. 482. .

& R.w , 1 Cox C. C. 250,

& R, ». Welch, 1 Eng. L. & Eq. 588;
2 Den. C. C. 78; 4 Cox C. C. 430.

* R. ». Sharman, Dears. C. C. 285 ;
6 Cox C. C. 312 24 Eng. L. & Eqg. 553.

£4il. 8. ». Brooks, 3 MeArthur, 315;
Porkins v. People, 27 Mich, 387. Bee
Paige ». Peaple, 3 Abb., App. Dec. 441,

? R. v. Birkett, RB. & B. 86, See R.
v, Wicks, Ibid, 149.

® R, v, Radford, 1 C. & K. 707; 1
Den. €. €. 59, See R, o Ion, 2 Ibid,
475: 6 Cox C. C. 1.

n R, ». Cocke, 8 C. & P, 582,

2 Chahoon v, Cem., 20 Grat. T34,

18 R, v. Franks, 2 Leach. 644. Infre,
§ 762,

U R, v Holden, R. & R, 154; 2
Taunt. 334. See infre, §§ 766, 770,
917, 1039; and supra, §§ 149, 231 q, to
goneral question of connivance and
trap. ) ’

% R, », Harrig, T C. & P. 428.

6 R. ». Shukard, R. & B. 200.
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notes to another when the object i3 not to obtain money, but to
create a false idea of wealth or professicnal standing.

But thers . . . . .

must be an  But offering with intent to defraud is uttering, though

fﬁ':ﬂﬁrﬁf there be no acceptance.?

ment lueri - We may therefore hold that an exhibition of a forged
instrument, lucri cawsa, is ustering, though possession

be retained ; but that the mere exhibition of a forged instrument

to auother, or even passing it to another, not lucri causa, or with

intent to defraud, is not uttering.’?

g § 709. There must also be a eapacity to injure. It

¢ of capa- . . g p

city to 18 not an indictable offence to ufter a paper which could

e, in no case be the subject of suit.*

§ 710. When the offence is a felony by statute, the defendant,

to be a principal, must be either present when the act

When of- - . : .3 H :
fonen is is done, privy to it, or aiding, consenting, or procuring
]f;;fl'ﬁ't':g's’ it to be done under his immediate direction.’ In such

counselling  case, proof of uttering by a guilty agent employed by the

e defendant for that purpose, the defendant being present
brethe gt the time, i3 the same as proving the act to have been

done by himself.® But where several, by concert, are
privy to the uttering of a forged note, which is uttered by one only in

the absence of the others, he only who utters it, by the common law,

is a prineipal ; while tho others are accessaries before the fact.?.

Under recent statutes, in many States, however, all are principals.?

! Supra, § 688. R. v. Shukard, wt’

supra. Mr. Greaves, in hiz note to
this ease (2 Russ, on Cr. 828), says
that the reling does mot warrani the
atatement in the text, since ‘‘what
the prisoner did was to show 2o much
onty of the notes 28 should lead to the
supposition that they were bank notes,
which they were not,’?

? Infra, § T52; B. ». Franks, 2 Leach,
736; B. v. Welch, 4 Cox C. C, 430; 2
Den. C. C. 78; People ». Caton, 26
Mich. 388; Btate v. Horner, 48 Mo.
$20, and prior notes to this section.

3 See supra, § 691; R. = Hodgson,
D.&B C.C.3; TCox C. C. 122; 36
Eng. L. & Eq. 626, cited supra, § 688,
Beo R. v. Page, and other cases eited
infra, § TH2.
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¢ Supra, § 691; State v. Anderson,
30 La. An. Pt.L 401,

b Supra, 8§ 206-17, 6553 U, 8. .
Mitchell, 1 Bald. C. ¢, 367; Chahoon
v. Com,, 20 Grat. 734.

8 Supra, §§ 209, 246 ; R. », Palmer,
1N.R.56; B, &R.72; U.8. ». Morrow,
4 Wash. C. C. 733; Com. ». Hill, 11
Mass. 136 ; Hopkinos v, Com., 3 Met. 466.
The instigator is principal where the
agent was unconscions of the fraud, K.
v. Giles, 1Mood. C. C. 166. Supre, § 206.

T R. v, Soares, R. & R. 25: R. v
Badeack, Ibid. 249; R, v Stewart,
Ihid. 363; R. v. Davis, Ibid. 113. See
R. », Morrig, Ibid. 210 ; 2 Leach, 1096 ;
see, also, R. ». Harris, 7C, & P. 416.
Supra, § 217.

¥ Supra § 205,

CHAP. IX.] FORGERY. [§ 7138.

§ 711. On tho supposition that the crime of uttering and pub-
lishing is not complete until the paper is transferred and _
comes {0 the hands or possession of some person other ;2325;““
than the forger, his agent or servant,) where a forged E?;e’fl in
document is sent by the forger from one jurisdiction to ;‘t;:rg:;szd .
an individual in another jurisdiction, the erime may be
prosecuted both in the jurisdiction of uttering and in the Jurisdice-
tion in which the document is received by the person to whom it
is gent.*

§ 712. To constitute the offence of uttering, it is in _
no case requisite to show that the defendant had been Ji'eTinels
implicated in the forgery.> Nor under an indictment for pendent
forgery can there be a conviction of uttering.*

§ 713. The intention to defraud® is at common law an essential
to the completion of the offence,® though it 1s not neces.
sary to show that the prosecutor was actually defrauded.” Inent to
If the jury can infer from the circumstances that it was De infurred
the defendant’s intention to defraud the party averred,
known or unknown,? there being an apparent possibility of fraud, it
is sufficient to satisfy such allegation in the indictment,’ though,

! Supra, §§ 287-8. Com. ». Bearle, sary to prove an intent to defrand any

2 Binn. 332 ; see Perkins’s Case, 2 Lew.
C. C. 150, where it was held that mail-
ing i3 proof of uttering in the place
mailed ; supra, § 706, where exhibition
to another was held enough.

£ Supra, §% 287-9. Infra, § 747
Poople v. Rathbun, 21 Wend. 509.

5 Com. v, Houghton, 8 Mass. 107;
Brown ¢, Com., Ibid. §9.

1 State v. Soow, 30 La, An. Pi. L
401. See State ». Burgson, 53 Towa,
318, That the offences canmot bp
joined in cne indictment, see Htate e,
McCormack, 56 lowa, 585. But see con-
tr¢, Whart. Gr. I'l. & Pr.§§ 285 ef seq.

6 R, v. lUodgson, 36 Eng. L. & Faq.
626; 7 Cox C. 0. 122, See supra, § 694,
that immedinte offect is not necessary.

In Poennsylvania, under an indict-
ment for forgery under the Aet of
March 31, 1860, § 169, it iz nnneees-

particular person. MeClure ». Com..,
86 Penn. St. 353.

6 R. v. Powell, 2 W. Bl. 787; R.v.
Holden, 2 Taant. 334; State v. Red-
strake,10 Vroom, 365; Couchv, State, 28
Ga. 367 : Stephens ». State, 56 [bid, 604.

1T Supra, §3 695, 705; B. e, Crook, 2
Btr. 901; R. v. Goate, 1 Ld. Ray. 737,
Com. v. Ladd, 15 Mass. 526; Com. =
Goodenough, 1 Thach. €. C. 132,
Penn. ». Misner, Add. 44; Hess n
State, 5 Ohib, 12: State v, Washing-
ton, 1 Bay, 120; Snell ». State, 2
Humph. 347.

8 Bee infra, § 714

¥ R. v, Jones, 12 East P. C. 991; R.
». Hill, 8 . & P. 274; R. ». Vaoghan,
Ibid. 276 ; R. », Cooke, Ibid. 582, 586 ;
R. v. Geach, 9 Ibid. 499; U. 8. ».
Moses, 4 Wash. C. C. 726 Miller .
State, 51 Ind. 405 ; Schroeder v. Hsr-

633



§ 713.3 CRIMES, [BOOK 1L

from circumstances of which the defendant is not apprised, he conid
not have suceeded in the fraud ;! though the party to whom the
forged instrument is uttered believes that the defendant did not
intend to defraud him ;* and though the object was to defrand who-
ever might take the instrument, and the intention of defrauding
the person specially liable on the instrument if genuine, did not
enter into the prisoner’s contemplation.®* And both intents (an
intent to defrand the person whose name is forged, and an intent to
defrand the person on whom the forgery is to be passed) may be
laid in the same indictment, to meet either phase of proof,* and so
may the intent to defrand any party actvally defraudedf or even
to defrand an unknown person on whom the counterfeit might be
passed.® An allegation of an intent to defraud an individual may
be sustained, also, by proof of fraud on a firm of which the indi-
vidual was a member.” Other forgeries, part of the sawe system,

CHAP. I1X.] FORGERY. [§ 714,

§ 714. The fact that no person is at the time legally in a situa-
tion to be defrauded by the act, is no defence, if there _

. T - . . . Ko defence
iz a possibility of such fraud. It is sufficient if the in- that there

tent be laid to defraud persons unknown, or any person puu-atine
on whom the counterfeit is passed, or the public gemer- Hee fobe
ally.?

§ 715, As has been elsewhere shown,? if a party be charged with
knowingly making, holding, or passing forged instruments, Seionter
and the faet of his possession of the instruments be shown, may be
but his knowledge of their character is disputed, it is Bfpes fom.
admissible to prove that about the same time he held or fx?tz;‘;‘“gs
uttered similar forged instruments to an extent which
makes it improbable that he was ignorant of the forgery.* Nor, as
it is now ruled, does it exclude such evidence if the offence thus

introduced has been the subject of another indictment ;® nor that it

are admissible to prove intent.?

vey, 70 Iil. 838, Bee Whart, Crim.
Ev. § 34, as to induetive proof in such
cases.

! K. v, Holden, B, & R. 154 ; Jervis's
Arch. 9th ed. 370; R. ». Marcus, 2 C.
& K. 356,

2 R. v. Bheppard, R. & R. 169. See
R. . Harvey, 2B. & C. 257; 3 D, &
R. 464. That fraud in such cases is
t0 be inferred from facts, see Whart.
Crim. Ev. § 53; and see People .
Marion, 28 Mich. 31. Infra, §§ 718,
743.

® R. v. Mazagora, R.& R. 291; R, ».
Crowther, 5 C. & P. 316 ; R. » Nash, 2
Den. C. C. 493; U, 8. » Blelmire, 1
Bald. C. C. 371, Supre, § 695,

4R, o, Hill, 8 C. & P. 974; R. v
Hanson, 2 Mood. C, C. 245; R. w».
Mazagora, B. & R. 281; People ».
Curling, 1 John. 520; Com. », Carey,
2 Pick, 47; Brown ». Com:., 2 Leigh,

769. Infre, 8§ 742-6: Whart. Crim,
Ev. § 135.

& E. v. Hangon, ut supra; People =
Curling, ut supra.

& Btate ». Phillips, 78 Mo. 49.

7 State v, Hastings, 53 N. H. 452,
Stoughton v. Btate, 2 Obio St. 542,

It must be noticed, however, that
there may be circumstances, the oxist-
ence of which will tend to rebnt the
inference of guilty intention. Thus a
coibligor may be guilty of forgery, in
assigning a bill given by himself and
ancother ; bat his having it in his pos-
seasion may be evidence of authority
over it, and if there be no intention to
defrand, it is not forgery, Penus. »
Mizner, Add. 44,
© Where s forged Dil! of exchange,
payable to the order of the defendant,
while given ax a pledge only, was given
to obtain credit, it was held that there

& Infre, §§ 714, 717; Whart. Crim.
Ev. £ 39, 844; U. B. ». Brooks, 3 Mac-
Arthur, 315; U. 5. ». Houghton, 14
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Fed. Rep. 544; 4 Cr. L. Mag. 243;
People », Flanders, 18 Johns. 164 ;
Com. v. Boarle, 2 Binn, 332,

was a fraudnlent inlent, within the
mesning of the statute. R. v, Birkett,
R. & R. 86.

A forged check, drawn on Worcester
0ld Bank, was presented by the pris-
oner to Rufford’s Bank, at Btourbridge,
and refused ; and, upon an indictment
for forging and uttering a cheque, with
intent to defraud thé Messrs. Rufford,
it was objected, that as it was not
drawn upon thetn, it could net defrand
them ; but Bosanguet, J., held, {hat as
it was presented at their bank for pay-
ment, it was evidence of an intent to
defrand them. R.z, Crowther, 5 C. &
P, 314,

t Supra, §6 693 et seq.; B. ». Nash,
4 Den. C. C. 493; R, ». Dodd, 18 L. T.
N. 8. 82: R. v Crowther, 5 C. & F.
316, In R. » Tylney,1 Den. C. C.
319 (supra, § 682), there was a division
of opinion as to whether a eonnt charg-
ing an intent to defrand a person un-
known to the grand jurora could be
sustained. In R. v, Hodgsen, D. & B.
3; 7 Cox C. C. T14, noticed infra, §
718, it was said that there must be
gome pergon capable of specification,

who would have been defranded or in-
jured by tke forgery. But see supre,
§% 6588, 713, Infra, § 743 4.

% Btate v, Keneston, 5% N, H. 36.

% Whart. Cr. Ev. § 39,

4 R. . Ball, R. & R. 132; 1 Camp,
324'; R. ». Hough, R. & .R. 120; R, =,
Balls, 1 Mood. C. C. 470; R. ». Faller,
R.& R. 308; B. v. Moore, 1 ¥. & P.
73; R.». Balt, 3 1Ibid. 834; U. 8. ».
Craig, 4 Wash. C. C. 729; U, 8. v. Hin-
man, 1 Bald, 293: U. 8. ». Deebler, 1
Bald. 51%; State ». MeAllister, 24 Mo,
139; Com. z, Stearns, 10 Met. 256
Com. ». Hall, 4 Allen, 305; Com. v.
Edgerly, 10 1bid. 184 ; Spencer ». Com.,
2 Leigh, 751; UWendricks ». Com., 5
Ibid. 708; Wash. v. Com., 16 Crat.
530; State ». Twitty, 2 Hawks, 248;
State ». Odel, 3 Brev. 632; State ».
Williams, 2 Rich. 418; Mason ». Btate,
42 Ala. 532; Reed ». State, 15 Ohio,
217 ; McCartney v. State, 3 Ind. 353;
Steele v. State, 45 Ill. 152; Peek v,
Btate, 2 Homph, 78: Yeople ». Frank,
28 Cal. 507.

& R. v. Forster, Dears. C. C. 456; 6 -
Cox C. C. 521; Com. v. Stearns, 10
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oceurred subsequently to that wunder trial, if the two appear to bo
part of a common system.! But when the illustrative offence is a
forgery of another class, perpetrated several years before, it is in.
admissible.? It is not, however, made inadmissible, if it were part
of the same system, by the fact that it is different as to parties in-
jured from the case on trial® The same inference is to be drawn
from the possession of the machinery for forgery or coining by the
defendant or his confederates.t

V. PROOF OF CHARTER OF BANK.

§ 716. Bo far as concerns pleading, this question is discussed in
When bante 0th€r volumes.®  On the topic of cvidence, the following
s dﬂ?s'td points may b_c regarded as established :—
enve of If the indictment charge the intent to be simply to
Eﬁ“p];ﬁ:‘gt defraud the bank, and if by the statutes delicti commisss
o Iﬂgﬁﬁé“' the bank must be one duly incorporated, then not only

must the Indictment aver, but the evidence must show
the bank to have been so incorporated. So far as concerns fome
banks, this is done by implication of law. Each court takes notice
of the statutes of its particular legislature as a matter of law.®

With regard to foreign banks, however, the divergence of opinion
is marked. Can the charters of such banks be proved by parol ?
To this incline some courts, though in States where the statutory

exactions on this point are not stringent.”  But by strict practice it

Met. 256 ; Hoskins v, State, 11 Ga, 52
though see R. v. Bmith, 2 C. & P, 633;
. R. ». Bmith, 4 Ibid. 411,

1 RE. & Forster, wt supra; Com. v.
Price, 10 Gray, 472,

? Morris v. Btate, § S, & M, 782, Sce
R. v. 8alt, 3 F. & F. 834.

8 R. v. Harris, 7 C. & P, 429; L. v
Oddy, 2 Den. C, C. 264; § Cox Q. C.
210.

¢ R. » Faller, R. & R, 308; U. 8. o,
llinman, t Bald. 282; U, 8. » Craig,
4 Wash, C. C. 728; People ©. Thomas,
3 Parker C. R, 256; People v, Farrell,
30 Cal. 316; People v, Page, 1 Idahe,

114.
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§ Whart, Cr. PL. & Pr. §3 110, 167;
Whlart. Cr. Ev. § 102«

§ Beow Com. v Carey, 2 Pick. 47;
Calkins ». State, 18 Ohio St. 238;
Owen v. Btate, 5 Sneed, 493, As to
analogy of larceny, sec Smith v, State,
25 Ind. 321,

7 People ». Davis, 31 Wend. 309
Penple . Peabody, 25 1bid. 472; Den-
nis ». Feople, 1 Parker C. R. 469;
Reed ». Btate, 15 Ohis, 217 ; Sasser ».
Btate, 18 Tbid. 458 ; Cady ». Com., 10
Grat. 776; People ». Hughes, 29 Cal.
207. Whart. Cr. Ev. §§ 102 a e wq,

CHAP. 1X.] FORGERY. - [§Na

i necessary to prove such foreign charters by certified copies of
the acts of incorporation ;' though in many States the authorized
statates of other States are admissible evidence.?

But if the intent be laid to be to defraud some third person, then
all this strictness vanishes; and even though on the face of the
record the bank is a myth, and though the prosecution fails to
prove that any such bank exists; yet,if the dank note be correctly
doscribed and proved according to the description, and if the person
intended to be defrauded be also accurately described and adequately
proved, then the prosecution can be sustained. For, if these last
two conditions hold good, it matters not that the bank was extinet,
or even that such a bank never existed at all.®

¥I. INTENTION.

" § 717. As has been alrcady seen,'it is not forgery for & party

to insert in n contract executed by the other side as well

as by himself, a clause he understood the other side to Intentlon,

have agreed to.® It is the essence of forgery that it Docessary

ghould be with fraudulent intention.® It has also been

shown that such intention is to be inferred from facts ;7 and that

scienter may be shown by other forgeries and fra.uduleﬁt utterings.d

A geueral intent to defrand is enough. It is not necessary that it

should appear that the intent was pointed at any particular person.?
§ 718. When the intention to give effect to the forged document

is established, it is no defence that the party intended to pay the

debt secured thereby, or to save harmless the injured party,* or that

e —

1 Btome », State, 1 Spencer, 401
Jones v, State, § Sneed, 346; State
Morton, & Wis. 352, See Btute ». New-
land, 7 Towa, 242,

2 Whart. Confl. of Laws, § 779.

3 Supra, § 660; infra, § T42; and
see, alzo, genevally T. 8. v. Foye, 1
Curtis €. C. 364; State », Hayden, 15
N. H. 355; People », Davis, 21 Wend.
309 ; People ». Peabody, 20 Ehid. 472,
Com. v, Bmith, 6 8, & 1. 668, State v,
Jones, T MeM. 236,

4 Supra, §§ 653 ef seq., 699 and see
Com. v. Henry, 118 Mass. 400,

§ Pauli v. Com., 89 Penn. St. 432.

6 See Montgomery ». State, 12 Tex,
Ap. 323,

T Supra, § 713,

¥ See Whart, Crim. Ev. §§ 39, 844
and see Francis ». Stato, 7 Tex. Ap.
501 ; Heard ». State, 9 Ibid. 1; Robin-
son ». State, 66 Ind. 331; Carver v.
People, 30 Mich. 786,

® Suprg, § T01. Whart, Crim. Ev.
55 149, 734; R. » Beard, 8 C. & P.
554 State ». Wooderd, 20 Iowa, 541 ;
MeClure v, Com., 86 Penn. St. 353,

® Supra, § 119, R. ». Forbés, 7C. &
P. 224; R. ». Cooke, 8 Tbid. 582; R.
., Gesch, ¢ Ibid. 489 ; Com. ». Heory,
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§ 720 CRIMES. [BooK 1I.

he agreed to take it back if not genuine ;! or that the claim to sup-
port which the document was forged was just.? Bat the
No defence . . . .
that the Intention must in some way he proved. Thus, in an
pary oo Inglish case already noticed, A, forged a diploma of the
parm. or - College of Surgeons, intending to induce a belief that
9laitm was  the decument was genuine, and that he was a member of
e the College of Surgeons, and showed it to two persons
with intent to induce that belicf in them. This was held not to be

an intent to defraud, though there was an intent to deceive.?

VIL. XANDWRITING,

§ T19. The subject of Ilandwriting is discussed in an independent
treatise, to whieh reference i now made.!

¥IIT. MAVING COUNTERFEIT MONEY IX PORSESSION.

§ 720, Iaving counterfeit money in possession with intent to
_ pass the same is a statutory offence in most jurisdictions
Ef;;;ﬁmt in this country, and by some courts has been held an
;f;zgqlluﬂu offence at common law.® To constitute this offence, it is
with intent 0ot ordinarily necessary to prove that the intent in keep-
Stmee."  ing the notes or coin is to pass them as genuine. It will
be enough if it appear that the ultimate object is fraud ;
though the intermediate object may have been the supply of a co-
conspirator.® But when the statute contains the words, * as true,”

the intent to utter ag true must be averred and proved ;’ and under

CHAP, 1X.] FORGERY. 18 722,

the federal statute, which requires that the counterfeit money shonld
be after ¢ the similitude™ of an obligation of the United Btates,
this similitude must extend to the signature.,! The ¢ gimilitude,”
under the statute, nced not be perfect. It is enough if deception

" of non-experts is probable.?

§ 721. Coin, it has been said, may be generically described
{¢. g-, * a false and counterfeit coin, 8o in the similitede .. 0o
of the good and legal silver coin, etc., current in this insneh

pages must
commonwealth by the lawa and usages thereof, called a descvive as
dollar”) ;3 but if the indictment undertake to describe ™ TerY-
notes (without giving any reason, such as possession by the defend-
ant, to excuse generality), it must describe the notes accurately, as
in an indictment for forgery.*

Of eourse, when the forged money remains in the defendant’s
hands, or has been disposed of by him, this may be averred in the
indictment ;> and secondary evidence may he then offered at the
trial. As is elsewhere scen® there are anthorities to indicate that
in such case the indietment is by itself notice to produce. But by
strict practice, notice to produce is necessary.” Where the notes
are of a fictitious bank, it would seem that close deseription of the
bank is unnegessary ; and so has it heen held.®

The names of the persons intended to be defrauded need not be
given.? '

§ 722. The scienter is material, and should, indepen. Seienter in

guch case

dently of the statute, be both alleged and proved.”” It is material.

115 Masy. 400; Perdue v State, 2
Humph. 494, Astolarceny, infru, § 908,

1 Ibid. R. z. Portis, 40 Up. Can. Q.
B. 214,

2 R, ». Wilson, 1 C. & K, 527, See
R. v. Forhes, 7 C. & P. 224; R. n.
Cooke, 8 [hid. B82; Staie ». Kimball,
50 Me. 409 ; Btate v. Cole, 19 Wis, 124,
Bee supra, § 110,

3 R. v. Hodgson, D. & B. 3; 7 Cox
C. C. 122 cited Steph. Dig, art. 356.
Supra, §§ 688, T14.

4 Bec Whart. Cr. BEv. §§ 546 ef seq.

§ R. », Button, 2 Stra. 1074: 1 East
P.GC. 170; R.v. Willis, Jebb. 48, note ;
but gea contra, as to common law, R, o.
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Stewart, R. & B. 288 ; Dugdales. R., 1
E.& B. 435 ; Dears. C. C. 64 ; and see UL
8. r. Williaws, 14 Fed. Rep. 550 ; Com.
t. Morse, 2 Mass. 138. As cages on the
statutory offence, in addition to those
cited below, see Com. 2. Price, 10 Gray,
472; Btate v. Benham, 7 Conn. 414;
Stone », State 1 Spencer, 404 ; Basser
v. State, 13 Ohio, 453; Poople v, Ah
Bam, 41 Cal. 645,

¢ Hopkins v, Com., 3 Met. 460 ; State
v. Harris, § Ired, 287. Sce Bevington
v, State, 2 Ohio 8t. 160; People v Al
Sawm, 41 Cal. 645,

7 People v, Stewart, 4 Mich. 655.

1 11, 8. v. Williains, 14 Fed. Rep. 550.
S0 as to unexecuted bonds, which do
not fall ander the statate. 1. 8. v,
Sprague, 11 Biss. 376. Bee as to coun-
terfuit coln, U. 8. v, Bicksler, 1 Mackey,
341,

¢ 7. 85 v Bprague, 11 Biss. 376.
Supra, § 695.

2 Cow. . Stearns, 10 Met. 256 ; Tight
», State, 7 Ham, 150 ; Peck ». State, 2
Hamph. T6. Still more liberal are
State ». Williams, 8 Iowa, 534, and
State v. Griffin, 18 Vt. 198; and see
infra, § 761. In Com. ». Stearns, it
was held thatunder the tert *“dollar,”
a Merican dollar could be proved.

1 Whart. Cr. PL. & Pr. §§ 167 &f seg. ;
State ». Callendine, 8 Iowa, 288; and
see MeMillin ». State, 5 Ohio, 268,

& Whart. Cr. Pl & P'r. § 176.

¢ Ibid. ; infra, § 730.

T Bee Whart. Cr. Ev. §§ 212 ef seq.;
People ». Stewart, 4 Mich. 655 ; Armit-
age v State, 13 Ind. 341,

5 People o. Peabody, 25 Wend. 472;
Sasser v. State, 13 Ohio, 453,

8 . 8. v. Bicksler, 1 Mackey, 341.

W Whart. Cr. P'l. & I'r. § 164; Owen
v, State, 5 Sneed, 494 ; Powers v, State,
87 Ind. 47.
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§ 726.] CRIMES, [BoOK 11

i§ & good defence that the money was received innocently in the
courge of business.t
§ 728. Intent may be inferred in the same way as intent in cases

of uttering.? Mere possessicn of the document as a

iutent to be
inferred.

selling is proof eof fraudulent possession.t
§ 724. It has been ruled that having in possession several forged
Havingin  Dank notes, of different banks, at one time, with intent
bossession  to pass them, and thereby to defraud the person taking

kindsof  them, constitutes but one offence ; and that the defendant

notes 1
oftence. O cannot be pursued severally on each note ®

IX, INFERENCEE OF FORGERY FROM EXTRINSIC FACTS.

§ 725. Tt need scarcely be repeated, that collateral mechanical
evidences of forgery are always to he received for what
Collateral  they are worth, Thus it is admissible to show by an
evidences  expert that the writing was traced over pencil ;* that the
of forgery. .
water-mark of the paper is repugnmant; or that other
circumstances exist which make it improbable that the writing is
genuine.’
§ 726. Does the uttering of a forged instrument by a particular
person justify a jury in convieting such persen of for-
Eresumb-  gery? This question, if put nakedly, must, like the kin-
gery from  dred one as to the proef of larceny by evidence of pos-
uttering, . H .
sessing stolen goods, be answered in the negative. The
deferdant is presumed to be innocent until otherwise proved. In
larceny this presumption is overcome by proof that the possession is
Bo recent that it becomes difficult to conceive how the defendant

curiosity will not sustain a convietion.® - But fraudulent °

L 7. 8. v. Eenneally, § Biss. 122,

® Bec supre, §9 713 e seq. Hopkins
v, Com., 3 Met. 460 ; Hutehing ». State,
13 Ohio, 198; Miller ». State, 51 Ind.
405 ; Perdue ». State, 2 Humph. 494.

a R, v. Harrig, 7 C. & P, 429 ; Yox ».
People, 95 I T1.

1 7, 8. r. Biebusch, 1 McCr, 42,

5 State v. Benham, 7 Conn. 414;
People v. Van EKeuren, & Parker C. R.
66. See Btate v. Egglesht, 41 Iowa,
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574 ; Whart. Cr. PL & Pr. §§ 468 et seq.

& R. v, Williams, 8 C. & I 434, See
Whart. Cr. Ev. §§ 844 et seq., and
compare article on Whittaker's Case, 2
Crim. Law Mag. 139,

T Whart. Or. Ev. 5§ 559, 764 et seq.,
844 et seq.; Crisp v. Walpole, 2 Hagg.
52; Warren's Mizcell. 256 ; Wills Cire.
Ev. 111; Mossam ». Joy, 10 5t. I'r.
666, As 1o proof of other forgeries,
geo Whart. Cr. Ev. § 30,

|

CIIAP, 1X.] FORGERY. [§ 727,

could have got the property without being in some way concerned
In the stealing. 8o it is with uttering. The uttering may be so
closely eonnected in time with the forging, the utterer may be proved
to have such capacity for forging, or such close connection with the
forgers, that it becomes, when so accompanied, probable proof of
complicity in the forgery.! '

X. INDICTMENT IN FORGERY AND UTTERING.Z

§ T27. A crime which may be committed by the agency of sev-
eral means 15 well described if charged to be by the Not duplic-
agency of any one.? Thus the indictment which charges ity to state

. : . . the offence
a prisoner with the offences of falsely making, forging, i varying
and counterfeiting, of causing and procuring to be falsely Fraees:
made, forged, and eounterfeited, and of willingly acting and assist.
ing in the said false making, forging, and counterfeiting, is a good
indictment, though all of those charges are contained in a single
count, the words of the statute being pursued; and where there is
a general verdict of guilty, judgment ought not to be arrested on
the ground that the offences are distinet.* The description, also, of
a bank note as * false, forged, and counterfeited” is not repugnant.t
But where two distinct offences, separate as to operation, requiring
different punishments, are charged in the same ecount, and the
defendant i3 convicted, the judgment must be arrested.® It is
otherwisc when the several torms used are such as may each seve-

v Supra, §8 71316, infra, §§ 747, seq. Compare State ». Haney, 2 Dev.
848. Bew, as in the main substanti- & Bat. 381, 390; Hesking ». State, 11

ating this view, U. 8. v, Britton, 2 Ma-
son, 464; Bpencer », Com., & Leigh,
751 ; State ». Morgan, 2 Dev, & Bat.
348 ; Btate ». Outs, 30 La. An. Pt. II.
1165, In Massachusetts, the mere fact
of witering s properly held not & he
proof of forging. Com. ». Parmenter, §
Pick. 279, In England, the presump-
tion of complicity is even more severely
guarded. R. v Parkes, 2 East P. C.
993.

¥ See, for forms of indictment, Whart.
Yreo., tit. Formcmey., Borrisford w,
State, 66 Ga. 157,

% Bee Whart. Cr. PL. & Pr. §§ 243 a2

VOL, 1.—41

(a. 92; Perkins v, Com., T Grat, 651.

*+ R. ». Middleburst, 1 Burr. 399;
State v, Hastings, 53 N. H. 452 ; State
v. Morton, 1 Williams (Vt.), 310 ; Com.
v. Thomas, 10 Gray, 483; Rasnick »
Com., 2 Vg, Cas. 856; Hoskins ».
Btate, 11 Ga. 92. See Whart. Crim.
Ev. §§ 134, 128 ; Whart. Cr. PL, & Pr.
&6 251, T42.

& Mackey v. State, 3 Oh. St. 362,
overruling Kirby v. State, 1 Thid. 184.
Whart, Cr. PL. & Pr. §§ 243, 283.

& People o, Wright, % Wend. 193,
Hee Page v. Com., 9 Leigh, 683 ; Whart.
Cr. PL. & Pr. § 243.
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§ 728.1 CRIMES,

[BoOK 1I.

rally describe the instrument, as in the ease of * bond and obliga.
tion,” or * warrant and order,”’! or when one offence is an antece-

dent or corollary of the other.?

§ 728. If the indictment declare the instrument to be of & par.
variance  ticular class, a variance between the evidence and the in-

3:1"*3;?;3?‘ dictment in this respect is, it seemws, fatal.? In another
nation of  yolume the meaning of the designations in most general
instrument . A = 2

fubal, use is considered as follows :—

(&) * Purporting to be,” Whart. Cr. Pleading & Practice, § 184.

Compare infra, § 787,

(¥) “Receipt,” « Acquittance,” Ibid. §§ 185-6.
{c¢) « Bill of exchange,” Ibid. § 187,
(d) * Promissory note,” Thid. § 188,

(¢) “Bank note,” Ibid. § 189.

(f) “ Money,” Ibid. § 190.

(g) “ Goods and chattels,” Ibid. § 191.
(%) # Warrant, order, or request for the payment of money.”

Thid. §§ 192-8—4.
() .« Deed,” Thid. § 196.

(7) «Obligation,” * Undertaking,” ¢ Guaranty,” Ibid, §§ 198-

200.

Where a foll sefting out of the instrument is given, a technical
designation of its character may, at common law, be dispensed with,*
and when several designations are given, one of which is correct,
those which are incorrect may be rejected as surplusage.® But

t BR. v. Dunnett, 2 East P, C. 985 ;
Btate v. Jones, 1 McMull. 236. For
other cases see infra, § 728,

% Whart. Cr. P1. & I'r. § 281.

% Whart. Cr. L. & Pr. §§ 183 et seq.;
Hart ». State, 20 Ohio, 49. Bee, as in-
dieating extent of this rule, Feople wv.
Marion, 28 Mich. 31 ; State ». Maupin,
57 Mo. 205 ; Powers v». Btate, 87 Ind.
7.

4 Whart. Cr. PL. & Pr. §§ 184-198;

" People ». Ah Woo, 28 Cal. 205.

6 State v. Crawford, 13 La, Apn. 300;
R. v. Williams, 2 Den, C. C. 61; 1 T.
& M, C.C. 382 4 Cox C. C. 256; 2
Eng. L. & Bq. 533. In this ease the in-
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dictment charged the defendant with
lLaving forged ‘fa certain warrant, or-
der, and request, in the words and fig-
nres following,” ete. It wasz objected

that the paper, being only a request,

did not support the indictment, which
described it as s warrant, order, and
request, But it was held that there
was no variance, as the doctimant
being set opt in foll in the indietment,
the description of ite legal character
became immaterial. Parke, B., sug-
gested that the correct course would
have heen, to have alleged the utter-
ing of one warrant, one order, and one
request. ““The principle of thiz de-

CHAP. 1X.]

FORGERY. [§ 729,

when & statute makes the forgery of a particular kind of instrument
indictable, the indictment must aver the instrament to be such, if it
be intended to bring the case within the statute.!

§ 728 a. The indictment should not only set forth the tenor of the

instrument forged, but should profess to do so? And

Instrument

the setting forth must be in words and figures, so that must he

aecurately

the court may be able to judge from the record whether gt forin.
it ts an instrument which can be forged.’

§ 729, If the instrument forged be in a foreign language, it
must be set out in that language, and with it a complete g7,
and accurate translation.t But in California, when the forelgn

cision scems to he,” says the reporter,

“* that where an Instrument is deseribed
in an indictment by several designa-
tiong, and then sct out according to its
tenor, either with or without a wvidelicet,
the court will treat as surplusage such
of the designations as seem to be mis-
deseriptions, and treat as material only
such designations as the tenor of the
indictiment shows to be really applics-
ble. And where the indictment is se
drawn as to euabls the court o treat
as material only the tenor of the in-
dictment itself, all the lescriptive aver-
ments Taay be trealed as surplusage.
The cuke seemy reconcilable with R, ».
Newton, 2 Mood. C. C. 8, but to over-
rale R », Williams, 2 C. & K. 51.7
Bea Bristow ». Wright, Doug. 665. In
R. v. Charretie, 3 Cox C. C. 503 (1849,
Davison, amicus curies, mentioned that
Cresswell, J., in a subsequent cage, had
declined to act upon the authority of
R, r. Williams, 2 C. & K. §1. Bee Tr.
& H, Prec. 222 ; Whart. Cr. PL. & Pr.
§§ 183 of seq.

11 Btark. C. P. 104; E. z. Hun-
ter, R. & B. 511; R. v, Birkett, Ibid.
251, Bee U. 8. w. Trout, 4 Biss, 105,
And a variance i fatal. Whart. Cr.
Ev. § 114; Sharley ». State, 54 Ind.
168 ; Btate ». Bean, 19 Vi. 530; State
v, Parrand, 3 Halst. 336; State v.

language

Housgesll, 3 Brev. 219 People ». Ma-
rion, 28 Mich. 255.

¥ As to pleading of instrument, sea
Whart. Cr. PL. & Pr. §§ 168 & seq.;
Whart. Cr. Ev. § 114; U. 8. ». Corbin,
11 Fed. Rep. 238 ; U. 8. v. Schoyer, 2
Blaich. 5%; State », Morton, 1 Wil-
liamg (Vt.), 310; Com. » Wilson,
2 Gray, T0; State v. McMillen, & Oh,
269 ; Dana . Btate, Z Oh, St. 91 ; State
v. Twitty, 2 Hawks, 248 ; State ». Ruby,
61 Towa, 87 ; State v. Bibh, 68 Mo. 2586 ;
Harn ». State, 4 Tex. Ap.: 645; Labbaita
. Btate, 6 Ibid. 257; Murphy v. State,
Ihid. 554.

3 U. 8, ». Fiseler, 4 Biss. 59; Buor
ress v, Com., 37 Grat. 934; Brown ».
People, 66 III. 344; Btate ». Cook, 52
Ind, 574; Sharley ». State, 64 Ibid.
168 ; State ». Jones, I M'Mullen, 236 ;
State v. Baumon, 52 Jowa, 68; Haslip
v. Btate, 10 Neb. 500. - As to pleading,
see Whart. Cr. PL. & Pr. §§ 167 ef seq.
As to variance see Whart, Cr. Ev. §§
114 et seq.  And see, as to undecipher-
able inseriptions, U. 8. ». Mason, 12
Blateh. 497 ; Whar. Cr. Hv. § 1i7.

4 Bee R. v. Bzndurskie, 1 Mood. C.
C. 41%; R. ». Warchaner, Ibid. 466
R. ». Goldstein, R. & R. 473; R. ». -
Jarris, 7 C. & P. 416, 429 ; Whart. Cr.
YL & Pr, § 181,
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§ 783.) CRIMES, [Book 1I,

translation  writing is in Chinese, it iz sufficient to set forth the

must he . . . .

given. translation.! And a signature in German handwriting
may be given as it is.? '

§ 730. If the forged writing is not set forth, a sufficient reason
Loct or should be given in the indictment why such 18 not done;
pon-pro- € 4., that the instrument has been destroyed, or is in the
ducible I~ possession of the defendant.? Bui an omission to set

forth the names of the signers of an uncurrent bill ig not

cured by a mere averment that the jurors cannot give a more par-

ticular description.*

§ 731. The number of a bauk bill or note, its vignettes, mottoes,

and devices, and the words and figures in the margin,

Vignettes . . v g

and mot- need not be set forth in the indictment.® When, how-
toes noeed - . . - .

10t be ever, descriptive devices are given, a variance is fatal.®
given. The copy of a bank bill must give the name of the State

on the margin of the bhill.?

§ 732. Stamps, though required by the local government to be
Nor affixed, need not, it would seem, be copied in the indict-
stamps. ment, when their omission dees not destroy the legal

capacity of the instrument.?

§ 738. Matter purcly extraneous nced not be set forth.* Thus,
in setting forth a counterfeit bank note literally, in an indictment

I People v. Ah Woo, 28 Cal. 205,

2 Duffin v. Peopls, 107 Bl 113,

3 R. ». Haworth, 4 C. & P, 26d; R.
v, Hunter, Tbid, 128; Com, ». Hough-
ton, & Mass, 107 ; Com. v. Ross, 2 Ibid.
273; Com. ». Hutchingon, 1 Ibid. 7;
People v, Badgeley, 16 Wend. 63 ; Slate
». Potts, 4 Halgt. 26; Pepdieton
Com., 4 Leigh. 6§94 ; State v. Davis, 69
N. C. 313; U. &, v. Doebler, 1 Baldw.
519 ; State v. Munson, 79 Ind. 541, Bee
fully Whart. Cr. Pl & Pr. § 176.

1 Com. v, Clancy, 7 Allen, 537.

5 Whart. Cr. F1. & Pr. § 167 ; Whart.
Cr. Ev. § 114; U, 8. ». Bennett, 17
Blatch. 357; State ». Flye, 26 Me. 312;
8tate v. Carr, 5 N, 1I. 371 ; State ».
Wheeler, 35 Vt. 261 ; Com. ». Balley,
1 Mauss. 62 ; Com. ». Stevens, Ibid. 203 ;
Com, », Taylor, 5 Cush. §05; Paople v.

844

Franklin, 3 Johns. Cas. 20%; State v.
Van Bart, 2 Harrison, 327; Com. v,
Bearle, 2 Binn, 332 ; Griflin ». Btate, 14
Ohio Bt. 55; Butler v. Btate, 22 Ala.
43. '

It has been oven ruled that an omis-
sion of the figures piven in the margin
of an order is not fatal when the amount

iz rightly given in the copy of the body -

of the document. Langdale ». State,
100 I1. 263.

§ Grifiin v. State, 14 Oh. Bt. 55, Bee
Buckland’s Case, § Leigh, 752; Whart.
Orim. Ev. § 114, That such devices
may be material, see R. . Keith, cited
supra, § 682, .

7 Cota, v, Wilson, 2 Gray, 70.

2 Supra, § 697. Sec Com. z. McKean,
98 Mass, 9.

9 Wh. Cr, P1. & Pr. § 180.

CHAP, IX.] FORGERY, [§ 736,

for felowuiously passing the same, it was held that the omission of
an indorsement appearing to have been made on thenote [ . . '
after it was issued was no variance.! And so of thc ments need
omission of an irrelevant indorsement on a promissory g?:eﬁf nor
note2 And the reason of this is obvious. As each SurPlusese.
obligor on a note is suable independently en his particular obliga-
tion, so an indictment for forgery lies for the forgery of each such
obligation, all the rest of the note being surplusage. The same

rule applies to the forgery of one of several obligors of a bond.?

And whatever is surplzsage need not be set out.*
§ 734. An omission of part of the date may be fatal.5 Otberwise

§ 735. Where the forgery is charged to consist in the
insertion of words in a genuine document, the indictment

as to dute.

Altered
and inserf-

must distinetly set forfh the position of the inserted od words,

when

words, so that their effect upon the original meaning of material,

must be

the document may appear.® DBut the pleader may charge averred,
the whole document as a forgery, when this particularity
is not required. The same distinction is applicable to alterations in

2 documeunt.”

§ 736. Sewing to the paper on which the indictment is written

impressions of forged notes taken from engraved plates

Bewing to

is not a legal mode of setting out the notes in the indict- the paper

ment.’

! Com. ». Ward, 2 Mass. 397; Buck-
land’s Case, 8 Leigh, 732; Whart. Cr.
Pl. & Pr. § 180.

2 Com. ». Ward, 2 Mass. 397; Per-
king ». Com., 7 Grat. 651 ; Hess v
State, 5 Ohio, 5; Buckland v. Com., 8
Leigh, 732; Cocke ». Com., 13 Grat.
7i0; Bee Com. v. Adams, 7 Met. 50;
Whart. Cr. P1. & Pr. § 180,

8 State v. Davis, 69 N, C. 313.

1 State v. Ballard, 2 Murphy, 186;
State v, Gardiner, 1 Ired. 27.

& Com. v. Stow, 1 Mass. 54,

5 Supra, § 678 ; R. w. Birkett, R. &
R. 251; Siate v, Flye, 26 Me. 312;
State v. Bryant, 17 K. H. 323; Com. ».

not rutfi-
cient,

Butterick, 100 Mags. 12 ; Com. v. Bout-
woll, 129 Mazs. 124; Bittings v. State,
56 Ind. 101 ; State ». Fisher, 68 Mo,
256. See Com. », Blissler, % Philada.
587. Az to Virginia Statute, see Cole~
man ¢, Com., 25 Grat. 865,

T Btate o, Flye, 26 Me, 312; Com. v.
Butterick, 100 Masg, 12 ; Com. ». Boni-
well, 129 Thid. 124 ; Btate ». Weaver,
13 Ired. 491 ; State v. REowley, Bray-
ton, 76; State ». Greenlee, 1 Dev. 523 ;
Ezhn ». Btate, 58 Ind. 168.

i Whart. Cr, P1. & Pr. §§ 168, 173;
Whart. Cr. Ev. § 114 R. v. Harris, 7
. & P. 429 ; R, ». Warshaner, I Mood.
C. C. 466.
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§ 739.] CRIMES, [BOOK 1N

§ T87.  Tenor” binds the pleader to the severest accuracy,!
though mere clerical variations, if the sound be retained,

13 ”

.1.'5,‘}2 i do not vitiate.* ¢ Purport’” means the legal title of the
?Y{,’ﬂ?’ instrument as a whole. Whenever it is de¢lared that
port,” & certain paper “ purports” to be a “bill” or a “ bond,”

then if, on giving its tenor, it is not shown to possess
thig legal character, there is some authority to declare that the
variance is fatal. But the preponderance of authority in such case
ig that where the tenor is exact and complete, and sufficiently shows
the purport, then the ¢ purporting” clanse may be rejected ag
surplusage.® But even when the courts are disinclined to reject the
“ purporting”’ clause as surplusage, they will not be strict, in a
purely arbitrary matter, in holding to an exact accordance between
the * purport’” and the ¢ tenor,’™
§ T38. If we look at the point closely there iz a repugnancy on
 Purport. the face of an indictment which avers that the defendant
ing wve ¢ forged™ the ¢ note of A.B.,” for,if the note is forged,
potessel it is not the note of A. B.; and if it is the note of A.
B. it i3 not forged. Ience, in the old practice, there
have been cases in which the courts, following a striet logical neces-
sity, have declared that the omission of ¢ purporting to be” is fatal b
Yet this sharpuess of criticism is ot now pressed ; and the present
rule is, that if ¢ purporting to be’ is omitted, yet the court, assum-
ing it to be meant, will intend 1, if the question of repugnancy be
raised.®* And it i3 now settled that ¢ As follows” iz a sufficzent
averment of citation in an indictment.?

§ 739. It has been already secn that it is necessary, in order to
make an instrument the subject of an indictment for forgery, that

CHAP. 1%.] FORGERY. [§ 739.

it should be capable of being used as a proof in a legal action.!
We are not, however, to confine such capacity to suits in | ...
which the person whose name is forged is summoned as g;l;f; ?:23:;;
defendant—e. g., actions on bills, bonds, ete. It equally to becapa-
answers the question if the forged instrument is, primd i’;; %;Ef‘m
JSacie, capable of heing used asa defence (e. g.,as a re- €3l pro-
ceipt) in a suit against the forger by the person whose
receipt is forged. DBut unless the instrument forged appears by the
indictment to be capable of being used as legal proof, at some time,
or in some way, or at some place, the indictment is bad.2

At some time.—-It i3 not necessary, therefore, to the validity of the
indictment that the forged insteument should appear to be one which
could be used immediately as legal proof. It iz enough if it can be
so nsed at some future period. Thus, an indictment is good which
charges the forgery of a will of a living person, although such will
could not be the foundation of legal process until after the death of
the person whose name is forged.®

In some way.—Nor need the indictment set out an instrument
which is capable of being used against the party whose name ia
forged in an ordinary suit at common law. It is enough, as has
been seen, if the instrument be one (e. g., a receipt) which can be
used against suchi party when suing for a debt ; or if by any process
of equity it can be used against him directly or indireetly.t

At some place.—And even if it appear that the instrument ig one
which could never be used by the lex ford against the prosecutor,
yet the indictment will be sustained if the instrument is one which,

in any foreign jurisdiction, could be sued upon.?

I R. v, Powell, 2 East T.C., 976;
Statev. Morton, 1 Williams (Vt.), 310;
Com. ». Parmenter, § Pick. 279 ; State
v. Weaver, 13 Iredell, 491,

2 Bee Whart. Cr. PL. & Pr. §§ 167,
173 ; Whart. Cr. Ev, § 114,

3 Supre, § 728.  See Chamberlain »,
Btate, b Blackf. 373 ; Btate ». Crawley,
13 La. Apn. 300. RBut where a single
designation only is indictable by sta-
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tute, then this must be aceunrately
glven. Supra, § 728; infra, § T35,

t Btate v. Jones, 1 M’Mullen, 236 ;
Fogg v, Btate, 9 Yerg. 382,

5 Sco R. v Carter, 2 East P. C.
985,

§ .. ». Birch, I Leach, 79: 2 W. BL.
790 Btate ». Gardiner, 1 [red. 27. See
Whart. Cr. PL & Pr. § 134,

7 Clay v. People, 86111, 147 ; Whart,
Cr. P1, & Pr. § 148,

! Sea, also, State w». Cook, 52 Ind.,
574: and see, generally, Whart, Cr,
Pl, & Pr. §6 1848,

2 Bes supra, §§ 680-696; R. v. Wil-
cox, R. & R. 50 Com, v. Ray, 3 Gray,
441 ; People ». Shall, 9 Cow. 778;
Williams ». State, 51 Ga. 535.

An indictment for the forgery of an
indorserient upon a note must contain
an averment that the words alleged to
have been forged bore such a relation
to the note as to be the subject of

forgery ; and the necessity of such
averment is not obviated by an aver-
ment that the note ig lost, Com. o
Spilman, 124 Mass. 327,

8 R. v. Bterling, R. ». Coogan, supra,
§ 695.

t See remarks of Ludlow, J., in
Bilez v. Com., 32 Peng, Bt. 529, Supre,
§ 667

5 Supra, § 693; Whart. Confl. of
Laws, § 685.
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§ 740.] CRIMES, {nook 11

§ 740. Where an instrument is incomplete on its face, so that as
M it stands it cannot be the basis of any legal liability,
Must aver . . .
extrancous then, to make it the technical subject of forgery, the
iz‘ét:&‘ll;;“ indictment must aver such facts as will invest the in
;Ll‘r;g;l strument with legal force.! Thus, where an indictment

charged that A. did feloniously and fraudulently forge a
certain writing, as follows: < Mr. Bostick, charge A.’s account to
us, B. and C.,” with intent to defraud B. and C., it was held that
the indictment was not valid without charging that A. wag indebted
to Bostick, as there could be no fraud unless a debt existed.? The
same rule applies to a forged railway pass, when the alleged pass
itgelf does not distinetly state its object,? and to a forged indorse-
ment, which the indictment must aver to have been put on a docu-
ment in such a way as to have a primé facie binding effect.*

But if the meaning of the transaction can be sufficiently extracted
from the instrument itself, it will not be necessary to state matters
of evidence 30 as to make out more fully the charge. Thus, it is
not necessary, in an indictment for forging an indorscment, to aver
the maker’s name, nor the qualities of the original note ;* nor, in
averring the causing ¢ uttering,” to aver how the uttering was
caused ;® nor, in an indictment. for forging a receipt, to aver indeht-
edness of the defendant to the person whose name was forged ;7 nor
need the indictment, in case of acquittance, aver presentation or
delivery to any person as a genuine acquittance for goods delivered,
and in consideration thereof ;8 nor, in case of sale of counterfeit
notes, need it be averred that the sale was for a consideration, or
the injury of any one, or that the notes were indorsed.® And
where the indictment sets forth the instrument or writing alleged to
have been forged, averring it to have heen falsely made, with the
intent to injure or defraud some person or body corporate, it is not

OHAP, 1x.] PORGERY. [§ T42,

necessary that the facts and circumstances of the case showing the
intent should be speeially set forth in the indictment.!

§ T41. As general rules, subject to modification in local practice
by the applicatory statutory law, the following may be 1o setttog
here announced :— forth ehar-

(1) When the object is to charge the forgery of a f;;tfk‘: i
bank note as a statutory offence, to be visited by the dicoments
statutory penalty, and where the statute includes within formto
its range only banks duly incorporated, then the indict- statute.
ment must aver the bank whose notezs have been forged to have
been duly incorporated. This allegation is material, and any vari-
ance in this respect is fatal.?

(2) Where, however, the statute does not thas make incorpora-
tion an essential requisite in the case of the prosecution, then it
would seem that it is enough to describe the bauk, if a home in-
stitution, simply as a bank by its title. This, however, is loose
pleading, and by siriet practice would be condemned. And of
foreign banks, if the intent be laid to defraud the bank, the charter
ghonid be averred.s ) _

(3) Butif the pleader elect to pursue the defendant on a count
charging the offence to be the forging or utiering a certain bank
note with the intent to defraud A. B., the party on whom the note
was passed, then it is not necessary to aver the ingorporation of the
bank. The bank may be no bank at all, either technically or poten-
tially, and yet the offence is made out.*

How the incorporation of a bank may be proved. has been already
shown.® ' ‘ :

§ T42. Intent to defrand is necessary to be averred even under

statutes not prescribing such requisite.®

! Bee fully, Whart. Cr. Pl. & Pr.
8% 184-1%0; Henry v State, 35 Ohio
St. 128 ; Sanabria ». People, 24 Hun,
270; Com. ». Mulbelland, 12 Phils.
£08.

¢ Btate v. Humpbreys, 10 Humph.
442. Supra, §§ 695 ef aeq

2 Com. v. Ray, 3 Gray, 441; and see
Clark v. Btate, 8 Ohio Bt. 630. Supra,
§ 685 ; infra, § 795. TFor other cases as
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to receipts, see Whart. Cr. PL. & Pr. §§
856, .

¢ Com. v. Bpilman, 124 Mass. 327.

§ Cocke ». Com., 13 Gratt. 750. Bui
see Com. #, Spilman, supra, § 739,

8 Brown », Com., 2 Leigh, T69.

? Snell ». Btate, 2 Homph, 347;
though see Rice v. State, 1 Yerg. 432.

% Com, » Ladd, 15 Masz=. 526.

¥ Hess ». State, 5 Ohio, 5.

1 Paople v. Stearns, 21 Wend. 409.
Bee, as to gemeral pleading of intent,
Whart. Cr. P1. & Pr. §§ 164-5.

? Supra, § 716 ; Btate r. Wilking, 17
¥t. 151; Com. ». Simends, 31 Gray,
306 ; People v, Stearns, 21 Wend. 409 ;
State ». Van Hart, 2 Harrizon, 327;
Maorray's Case, 5 Leigh, 720 ; Cady ».
Com,, 10 Grat. 776 ; State v. Ward, 2
Hawks, 443 ; Jones ». Btate, 5 Sneed,
345 ; Owen v. Btate, Ibid. 493,

3 Btate ». Van Hart, 2 Harrison, 327,
Owen ». Btate, 5 Sneed, 493 ; Jones .
Btate, Ibid. 346.

1 Tnfra, § 749 ; supra, § T16. Bee Biate
v. McKiernan, 17 Nev. 224.

5 Supre, § TIG.

6§ Whart. Cr. P1. & Pr. §§ 164-5:
Whart., Crim, Ev. § 135; R. ». Pow-
ner, 12 Cox €. C. 230. Hea infra, §
746.
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§ 743.] CRIMES, [Boox 11,

Idgf'ent 1o ¢ Falsely” is not necessary when ¢ forged’ is used.!
ran - -

must be At common law, to constitute forgery, the intent to
gpoceiall H .
avoea,  defraud must either be apparent from the false making,

:;lgn?;‘?f or become so by extrinsic facts. Therefore an indictment

which charged the false making to have been in the altera-
tion of an order given by the defendant, without charging that the
alteration was made after it was circalated and had been taken up
by him, has been held to be fatally defective.?

In cases of uttering and publishing a seienter must be averred ;
though it is sufficient that this averment should be given in general
terms.?

§ T43. Possibility of fraud, as hag been heretofore shown#is
Possibitity  ©1OUZh to complete the offence.® Thus, even the forgery
of ;;agl}ldtlg of & name to an assignment of a bond is indictable
sustain the though there is no seal to the bond, as there still is a
A¥ermeRt  ohance of fraud.' As has already been mentioned, it is
not essential that an actual frand should have been committed.” If,
from circumstances, the jury can presume that it was the defend-
ant’s intention to defraud V., or if, in fact, V. might have been de-
franded if the forgery had succeeded, it is sufficient to satisfy this
allegation in the indictment ; for where the intent to defraud exists
in the mind of the defendant, it is sufficient, though, from circum-
stances of which he is not apprised, he could not in fact defraud the
prosecutor ;* and this even though the party to whom the forged
instrument is uttercd believes that the defendant did not intend
to defraud bkim.? On the other hand, if the instrument is one
which could not possibly be used for fraud, the indictment cannot
be gustained.!®

! Btato v. MoKiernan, 17 Nev. 224,  Goate, 1 Lord Raym. 737. Supra, §§
2 Btate v Greenlee, 1 Dov. 523, $53, 694.

Supra, §§ 698, 739-42; Whart. Cr. P1. 8 R. . Holden, R. & I, 154.

& Tr. §§ 164-5. ¥ B. #. Sheppard, R. & R. 169. See
9 U. 8. v. Carll, 106 U.B. 611; State R.v. Harvey, 2 B. & C. 261.

v, Burgsen, 53 lowa, 318; People ». D Seo supra, §§ 696, 739 & seq.; and,

Page, 1 Icl_ahn, 188, also, People ». Stearns, 21 Wend, 499 ;
4 Supra, §§ 695 et seg. 8, C., 23 Wend. §34; Pouns. ». Misner,
& Peoplé v. Rathbun, 21 Wend. 509, Add. 44; West v. State, 2 Zab. 212}
§ Penng. », Misner, Add. 44, Clarke ». State, 8 Ohio St. 53¢ ; Colvin
7 R. . Crooke, 2 Strange, 901; R.v. . State, 11 Ind. 361.
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CHAP. IX.] FORGERY. {3 744,

§ 748 @. At common law, indictments for forgery or uttering
forged imstruments must charge the offence to have heen
done with intent to defraud some particular person or g .3.q
corporation, when this is practicable.) How this aver- mMushof
ment is sustained has been already seen? Although the
party actually defrauded was a firm, yet, under the rule just stated,
it is enough to aver an intent to defraud a member of the firm.® It
is not necessary that the person primarily defrauded should be
averred in the indictment. It iz enough if the party averred as
intended to be defrauded were in the scope of the fraud, and might
possibly have been defranded if the forgery succeeded.*

§ 744. If a bank whose notes are forged be fictitious or extinet,
the indiciment must aver the person on whom the at.
tempt is made to pass the notes as the person whom it | /ot
was intended to defrand. Any variance as to the name fictitlons

Party de-

gpecilied.

‘When

bank are

of the person intended to be defranded being fatal,® it is forged,

patiy on

essential, if the bank whose namo is forged be extinet or ymom

\ Supra, § T14; infra, § 746; 3 Ch.
C. L. 1042; R. v. Marcus, 2 C. & K.
356 ; State ». Odel, 2 Tr. Con. Rep.
75%: 3 Brev. 552; Btate v, Greenlee,
1 Dev. 523 ; State v. Harrison, 69 N,
C. 143 ; Cunningham v. State, 49 Miss,
835 ; West v. State, 2 Zab. 212; Buck-
ley v. State, 2 Greene, 162 See, as to
gencral averment of intent, Whart, Cr.
Pl. & Pr. §§ 164-5. As to practice
under Georgia statute, see State v Cal-
vin, Charlton, 151, And see generally
State ». Jones, 1 McM. 236; Com. .
Smith, § . & B. 568 ; People ». Davis,
21 Wend. 309 ; People ». Peabody, 25
Wend. 472,

2 Supre, §§ 713, 714

5 . . Banson, C. & M. 334; People
v. Corling, 1 Johns. 320, Supra, &8
717, 718 ; infra, § 1226,

4 Supra, §§ 713, 714, T43.

In U. 8. ». Morris, beforc Benediet, J.,
1879, 19 Alb. L. J. 403 (7 Rop. §81),
the prisoner was indicted under section
5443 of the Revised Blatutes, being

charged with having forged & material
indorsement upon a post-offica money-
order with intent to defrand C. M.
Cady. This was sustained, the court
saying, *‘ ln United States v. Shellmire
{Bald, 377) it is said that an indictment
for forging an order upon the Bank of
the United Btates, with intent to de-
fraud a private person, would lie in the
courts of the United Biates.”

In Iowa, under statute, it iz not nee-
essary to specify the person intended
to be defrauded, State r. Maxweli, 27
Towa, 454.

In Pennsylvania, under tha 15th
section of the Act of 3lst of March,
1880, in an indictment for {orgery
gnder the 169th section of the same act,
it is. not neccasary to prove an intent
1o defraud any partienlar person, but
it is sufficient to prove a general intent
todefraud, MoClure ». Com. 86 Penn.
St. 353. '

5 See Whart. Or, PL. & Pr. §§ 164-.
85 ; Whart. Cr. Ev. §§ 94-102.
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§ 747.] CRIMES, [BOOK 1L,

notesare  fictitions, to aver the fraud to be intended upon the per-
passed

musthe  son on whom the note was attempted to be passed.! In
averred. fact, in view of the danger of the misrecital of the
names of corporations, it iz always expedient to insert a count of
this character, The party thus sought to be defranded, if unknown,
may be so described.? The intent may be cumulatively varied in
geparate counts.?

Actnal § 745. It is not necessary to aver or prove damage
damage  or injury to have accrued. It is emough if the instru-
be averred  ment were calculated to defraud.*

or proved. § 746. As a general rule, unless otherwise required
Not atways DY statutory construetion, it is snfficient, when the party
necessary  intended to be defrauded is in existence, to aver that the

to aver per- . .
800 on defendant utiered or forged the instrument as true, with-

};"f;ifﬁ'is out saying to whom the uttering was wade ;* nor, when
pasoed. forgery is charged, is it necessary to specify the parties
whom it was intended to defraud when such parties cannot be indi.
viduated ; due excuse being madeS. When, however, an intent to
defraud a particular person is a part of the case of the prosecution,
the indictment must specify such personm, or excuse his non-specifica-
tion by the averment that he was unknown.

“The name of a corporation when pleaded, must be accurately given.®

§ 747. To the gemeral discussion of venue heretofore given? it
is now requisite to add a single observation as to the inference to
be drawn in forgery, as to venue, from the proof of uitering in a

L Supra, §§ 660, 698, Bee People v. Zabr. 292: Hess ». Stale, 5 Ohio, 5

CHAP, IX.] FORGERY. § 749.

particular place. Does utfering in a particular county Place of
justify a conviction of forging in such county ?  As thus ;‘;?’{Eg
baldly put, certainly not; and so has it been judicially 3;‘1‘:‘:}1‘“’
held! A naked utterance in a particular county is not forgery.
per se proof of forgery in such county. But, as has

been already shown, there are inculpatory incidents which so
strongly intensify in such cases the presumption of guilt as to com-
pel a conviction of forgery; and when so, the conviction may be

had for forgery as committed n the venue of the uttering.?

XI. COINING.S

§ 748. Whatever may be said on the vexed question of the ex-
elusive jurisdiction of the federal government of the State conrt
counterfeiting of federal currency as such,* it may be tuke Juris-
safely declared that coining or uttering bad money, of Jyten°
whatever clags, i3 an offence at common law in the State
where the bad money is coined or uttered.® Buch an offence, if not
indictable ns counterfeiting or utterving in the technical sense, in
consequence of the absorption of the offence by federal statutes, is
certainly indictable a8 a cheat, or attempt to cheat, at common law.
Of jurisdiction of this aspect of the offence, the State courts cannot
be deprived.® _

In the federal courts the offence is to be prosecuted as a misde-
megnor.’ , ‘

§ T49. Coining (or counterfeiting) in its present sense, is the
making of a false coin in the similitude of a genuine coin® Ina

L
Curling, 1 Johus. 320; Com. », Carey,
2 Pick. 47; U. B. Bhellmire, Bald.
370.

% Bee supra, § 716 ; Buckley v. State,
2 Greene (lowa), 162; 1 East P. C.
180.

3 Supra, § 713; R. ». Uanson, C. &
M. 334; People ». Curling, 1 Johns.
320,

t R. ». Crooke, 2 Str, 901; R. »,
Goate, 1 Ld. Ray. 737; R. », Holden,
R. & R. 154; Com. v. Ladd, 15 Mass.
526; People ». Rynders, 12 Wend.
425 ; People v. Blearns, 21 Ibid. 409 ;
8. C., 25 Tbhid. 634; West ». State, 2
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Bnell v, Btate, 2 Humph. 347,

5 R. v. Trenfleld, 1 F. & F.43; U. 8,
v. Bejandio, 1 Woods, 294,

§ Supra, § T14.

7 Buckley ». State, 2 Greene (Iowa),
162, Supra, 8% 252 o,714, 743 a,

8 Whart. Cr. PL. & Pr. § 110. Supra,
§ 41,

Charging the defendant with pass-
ing eounnterfeit coin in payment to A.
will not be sustained by evidence that
the defendant passed it in paywent to
B., throngh A., who was the innocent
agent of the defendant in the trans-
action. Rouse p. State, 4 (Ga. 136,

¥ Supra, §§ 288, T11.

i R. ». Parkes, 2 Fast P. C. 993;
Com. ». Parmenter, § Pick. 270.

¢ Supra, § 726; Lindsay ». Btate, 38
Ohio, 369 ; State ». Poindexter, 24 W.
Va. 800; Pecple v. Cohen, 7 Col. 274.

3 Sep for forms of indictment, Wh. -

Proe. tit.*' Foreery,’’ ¢ Comving.””

4 Bee this queation discussed, supra,
§ 266 Whart. Com. Am. Law, § 524,
And gee Com. v. Fuller, 8 Met. 313;
State v, Tutt, 2 Bailey, 44; Chess o
State, 1 Blackf. 198. Supre, § 264.

5 Supra, § 266, That a forged in-
strument or coin may ke a false token,
gsee R. ¢. Butten, 11 Q. B, 929; R, v

Inder, 1 Den. C. C. 325; K. ». Thorn,
C. & M. 206; Com. ». Boyuton, 2 Mass.
77; Com. ». Speer, 2 Va. Cas. 8i;
State ». Groome, 5 Strobh. 158; infre,
§§ 13123, 1344,

§ See Whart. Com. Am. Law, § 524,
supra, §§ 224-61; U, & v. Hargrave,
17 Int. Rev. Rec. 39. That connterfuit-
ing is but a misderneanor at common
law, see supra, §§ 22, 664 ; R. v. Green-
wood, 2 Den, €. C. 453.

1 U. 8. ». Coppersmith, 2 Flip. 5467
} Crim. L. Mag, 741,

# Punching ont a hole ia not eoining,
when none of the pure metal is removed;
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§ 750.) CRIMES. [Boox 1.

g%:f‘{:felt prosecution for ¢oining, the jury should be satisfied that
3;‘:6?\" to the resemblance of the forged to the genuine piece is

such as might deceive a person using due eaution, to be
gauged by all the circumstances of the case.! Thus in an English
case, where the defendant had counterfeited the resemblance of a
half guinea upon a piece of gold previously hammered, but it was
not round nor would it pass in the condition in which it then was,
the judges held that the statutory offence was incomplete.2 Where,
also, the defendants were taken in the very act of colning shillings,
but the shillings coined by them were then in an imperfect state, it
being requisite that they should underge another process, namely,
immersion in diluted aqua fortis, before they could pass as shillingg ;
the judges held that the statutory offence was not yet consummated.
The same general view has been taken in this country.* Bub if
there be a similitude likely to impose even on the simple or inatten-

tive, this is enough.?

All partiel-
pantg are

principals.  principals.®

otherwise, wheh pure metal is remoyed
and base metal inserted. T.8. v. Liss-
ner, 12 Fed. Rep. 840, Jnfra, § 755.

L R.». Varley, I East P, C, 164; 2
W. Bl. 682; R. », Robinsen, Leigh &
C.604; 10 Cox C. C. 107; U.B. w.
Morrow, 4 Wagh, C. C. 733; 7. 8. ».
Burns, § MeLean, 24; T, 8. v, Bogart,
9 Ben. 314; Rasnick ». Com., Tt
Supra, § 700, As to ** due caution,”
see infra, §§ 1186 ef seg.

ER.v. Varley, 1 Fast P. C, 184; 2
W. Bl 682,

# 1 Leach, 175 ; and see R. v. Prad-
ford, 2 Cr. & D. 41.

4 T. 8. v. Burns, 5 McLean, 24.

5 R. ». Hermen, L. R. 4 Q. B. D.
284; 14 Cox C. C. 27%; V. 8, w Mari-

gold, 9 How. U. 8. 560, U, 8, ..

Abrams, 21 Blaich. 553; U. 8. ».
Bricker, 3 Phila. 426,

8 A person who takes base pieces of
¢oin, which are bronght to him ready
made, baving the impression and ap-
pearance of teal eoim, though of dif-
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§ 750. All participants in the work of coinage are

ferent color, and brightens them so as to
give them the resemblance of real coin
and render them fit for cireulation, is
guilty of countorfeiting, Rasnick v.
Com., 2 V5. Cas. 358. See K. v. Case,
1 East P. C. 166; R. v. Lavey, 1
Leach, 154; R. v. Case, 1 East P. C.
115 ; supre, § 213,

The prizoner, with intent of coining
counterfeit half dollars of Peru, pro-
cured dies in England for stamping
and imitating sach coin. He was
apprehended before he had obtained
the metal and chemical preparations
necessary for making eounterfeit coins.
1t was held that the procuring the dies
was an act in furtherance of the erimi-
nal purpose sufficiently proximate to
the offence intended, and sufficiently
evidencing the criminal intent, to sup-
port an indietment founded on it for a
misdemeaner, although the same facts
would not have supported an indict-
ment for attempting to make counter-
fvit coin. R. », Boberts, 33 Eng. L. &

CHAP. IX.] PORGERY. [$ 7ol.
§ 751. As a rule, ¢vin, in an indictment for forgery, General

. . . . description

is to be described by general designation.! enough,

Eq. 553; 7 Cox C, C, 39; Dears. C. C.
h3ad, (Pee K. v. Wecks, 8 Cox C. C. 455,
Supra, §% 152 e seq.)

The jury alse found that the prisoner
intended to make only a few counterfeit
coins in England, with a view merely
of testing the c¢ompleteness of the ap-
paratug before he gent it out to Peru.
It was held that even to make a few
coing in Ebngland with that object
wonld be fo commit the offence of
making counterfeit coins within the
statute, K. v. Roberts, w sup.

If the process be carried far enough to
deccive, the offence of making a falze
coin is complete. U. 8. v. Abrams, 17
Rep. 56.

An indictment wunder the federal
statute does not lie for forging a
Bpanish head pistareen, as it is not a
coin of 8pain made eurrent by law in
the United States. T. 8. ». Gurdner,
10 Pet. 618. And so, nnder the Massa-
chusctiz statnte, of an indictment for
forging a coin of California eoined in
violation of law. Com. #. Bond, 1
Gray, 564,

A staiute making it indictable to
have in possession an instrument for
the purpose of coining covers an in-
strument for the purpose of perfecting
a pottion of a coin. Com. ». Kent, &
Mete. (Mass.) 221, See R. ». Ridgeley,
1 East P, C. 171; 1 Leach, 189,

Under the Connecticut statute, aid-
ing in the act of counterfeiting Is within
both the letter and reason of tha law,
a8 much ag assisting in making the
fmplement. State » Stutsen, Kirby,
82, Gilding base coin iz within the
statute. U, 8, ». Bussell, 22 Fed. Rep,
350,

Milled money is money put through
& mill or press, & mint being the boild-
ing in which such milling or minting

is earried on. Jacob’s Case, 1 East P.
C. 181; B. ». Burning, 1 East P. C.
181,

1 Whart. Cr. PL% Pr. § 218 ; Whart,
Cr. Ev. § 122; State ». Griffin, 18 Vi,
148 ; Com. ». Stearns, 10 Mct. (Mass.)
256; State v, Williams, 8 Iowa, 534;

Daily v, Btate, 10 Ind. 536 ; Peek wn

State, 2 Humph. 78; Siate . Shoema-
ker, 7 Mo. 177.

In an indictment for attering coun-
terfeit coins, it is snfficient to describe
them a8 ‘*made and counterfeited’ to
the likeness and similitude of the good,
true, and ecorrect monéy and silver
eoins eurrently passing in the Stale
and commonly ealled Spanish dollars.
Fight v. Btate, 7 Ham. 1:0.

An indictment on the Virginia siat-
ute of 1834-3h, ¢. 66, charging that the
prigoner fdid knowingly have in his
custody, withont lawful anthority or
excuse, one die or instroment, for the
purpoge of produging and impressing
the stamp and similitnde of the current
silver coin called a half dellar’® (not
further describing the die or instra-
ment), is gufficient. Seott’s Case, 1
Robinson, 695,

+ An indictment charging the defen-
dant with having passed couanterfeit
¢ dollars’ deseribes with safficient cer-
tzinty the charaeter of the coin conn-
torfeited. Peek v, Btate, 2 Humph. 78.

Anindictment which alleges that the
defendant bad in his possession a coin,
counterfeited in the similitnde of the
good and legal silver coins of this Com-
monwaalth, called a dollar, with intent
to pass the same s trne, knowing it to
be counterfeit, is supported by proof
that the defendant had in his poeses-
gion & coin counterfeited in the simili-
tude of a Mexican dollar, with such
intent and knowledge. Com.». Stearns,
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§ 755.] CRIMES, [Boox 1I.

§ 752. Any offering of eounterfeit coin with intent to defrand is
uttering.! Thus, where a good shilling was given to &

Offering  Jew hoy for fruit, and he put it into his mouth, under pre-
to 1:1&2;;3; tence of trying whether it was good, and then taking,
instead of it, a bad shilling out of his mouth, gave the

bad coin to the prosecutor saying it was not good ; this (which is
called ringing the changes) was held to be an uttering within the
weaning of the statute 16 Geo. IL. ¢, 283 It has, however, been
held by Lord Abinger that the giving of a piece of counterfeit ¢oin
in charity is not uttering within the statute, althongh the party
knew it to be 2 counterfeit; but this casc can no longer be re-
garded as law.® On ihe other hand the staking counterfeit coin
at a gaming table as good money is an atfempt to utter or pass
the sawe, and losing it at play is a passing of the same against
law ;* and so is the giving of counterfeit coin to a woman, as the
price of connection with her  And it is an ¢ uttering and putting
oft,”” as well as & ¢ tendering,” if the counterfeit coin he offered in
payment, though it be refused by the person to whom it is offered.®
Gilty § 763. The presumption to be drawn from other at-
knowledge tempts to pass counterfeit coin, or its possession on the

to be in- .
forred from person, has been already noticed.?

fucts. § T54. If the coin forged be a common coin, legal in
Existence  the United States, it is not necessary to prove that there
of genuine J P

original g gn original which the forged coin counterfeits.?
not neces-

5aTy to be § 755. A genuine sovercign reduced in weight by filing
proved. off nearly all the original milling, and fraudulently
Fraandulent

diminntion Waking & new milling, is a “false and counterfeit
{s coining. coin.’™?

supra. But sec under later statute, v». Heywood, 2 C. & K. 352. Supra, §§
Com. », Bond, 1 Gray, 564. 708, 708.
! Supra, §§ 703, 705. U.S.v Nel- 4 State z. Beeler, 1 Brev. 482,
son, 1 Abb. U. 8. 155 ; Btate v, Horner, SR.v. , 1 Cox C. C. 254,
48 Mo, 520, ¢ R, v. Welch, 2 Den, . C. 8. See

2 R. v. Franks, 2 Leach, 644, Su-
pra, § T08.
3 R. v Page, 8§ C. & P, 122, Lord
Abinger, C. B. Mr. Greaves properly
holds that R. ». Page cannot be sus-
tained in reason ; 1 Rmssz. on Cr. 126;
and by Alderson, B., in R. ». Ion, 2
Den. €. C. 484, it is said tn be over-
raled. Bee Anon., 1 Coxz C. C. 250; R.
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R. v. Radford, 1 1bid. 63; R. ». Iou, 2
Ibid. 475. See supra, § T06.

7 Supra, § 715,

8 See Daily v, State, 10 Ind. 536 ; U.
3. v. Burna, § McC. Lean, 24.

8 R. ». Herman, 14 Cax C. C. 279;
40 L. T. (N. 8.) 263; L. K. 4 Q. B. D.
284. Bee T. 8. v. Lissner, 12 Fed. Rep.
840, cited supra, § T49.

CHAP. X.] BURGLARY,

CHAPTER X,

BURGLARY.

I. Bruaxine.

Definition, § 758.

Breaking must be acfual or con-
structive, § 759.

Breaking au outside disconnected
gate is not burglary, § 760,

And so of detached outer covering
to window, § 761,

Breaking inte an inelde room is
burglary, § TE2.

And s0 though defendant is guest
at inn, § 763,

Breaking chest or trank s not
burglary, § 764, i

Entrance by trick may be a break-
ing, § V65,

And go of entrance by conspiracy
with servant, § 766.

Locks or nails not a necessary pro-
tection, § T67.

Entrance by chimney is breaking,
§ 768,

But not cutering through aperture
lu wall, or open door, § 769,

Nor entering by assent, § T70.

Breaking out of house is not bur-
glary at common law, § 771

Owner’s opening produced by fright
is no defenee, § 774

IT. E¥TRY.

Need not be simultancous with
bireaking, § 773.

But without entry breaking Is nof
enough, § 774

Entrauee of hand suffielent, § 775,

And 80 of dfscharging gun, § 776

And so of cntrance by chimney,
§ TIT.

But not o of boring hole, § 778.

Nor of laking money without
entry, § 779.

VOL, L~42

Some eniranee must be effected,
§ 780,

III. DWELLING-IIOUSE,

Dwelling-house is a honse in which
oecuplers usnally reside, § 7581,

Chureh edifice, § 782.

It is burglary to break inte an oat-
building which is appurtenant to
dwelling-house, § 783,

House not yet occcupied not the
subjeet of burglary, § 784,

Nor building casnally used, § 785,

Otherwize as to building cccupied
by executors, § 756,

“Chambers’’ and ‘“lodging-rooms”
way constitute a dwelling, § 787,

And go of apartments in tenement
houses, § 788,

And ecof permanent tents and log
cabing, § 780.

Occupation by servant may be
ceeupation of master, § 790,

Not necessary that cowe one shonld
be at the time in the house, §
701, ’

IV. DETINITION OF 8TATUTORY TERMS,
““Bhop™ is a place for the sale of
goods, § 793,
““Warehouse” i a place for busi-
ness storage, § 703,
# Btorchouse™ is a place for family
as well as buriness storage, § T94.
¢ Btore’’ is a place for keeplng and
sale of goods, § 795.

“ Counting-house’* is a building
whers accounts are kept, § 796.

“Out-honses™ are buildings in
proximate relation to building in
chief, § 797,

fBarn® covers boilding used for
storage of prain, § 797 a.
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§ 759.1 CRIMES, [Boox 11.

Y. OwxnRreTIr.
“Qecupleris to he generally regarded
as owner, § TH8.
And so of servant who occuples at
a yearly rent, § 708,
Homse oecupicd by married woman
to be iaid s husband’s or wife's,
§ 800.
Public building may be deseribed
as property of oceapani, § 301,
Transient guests’ chambers are to
be laid as the landlord’s dwell-
ing; otherwise with permanent
guests, § 802,
Permancnt apartments are dwell-
ings of occupanis, § 803,
Pogscssion is suflicient IT'as against
burglars, § 804.
Owner may be indicted for bur-
glary in his lodgers’ apartments,
§ 805,
VI TiME.
Breaking must be tn night-time, §
808.
Night is from twilight to twilight,
§ 807,
Time is to be inferred from facts,
§ 808,

Time as defined by statute, § 809,

YIL. INTERTION.

Feleniousintention must he averred
and proved, § 810,

Is to be inferred from faets, § 811.

But necd not have been executed,
§ 8312,

Possession of stolen goods sustaing
inference of burglary, § 813.

VIII. INDICTMENT.

Froper technical terms should be
used, § 814,

House must be averred to be dwell-
iugr-house, § 814,

Ownership must be correctly
stated, § 814,

Offence must be averred to have
been in Lhe night, § 817.

Intent to cornmit felony must be
averred, § 818,

Defendant may be convicted of
burglary and acquitted of lar-
ceny, or converse, § 819,

Goods intended to be stolen need
not ke specified, § 820,

Counts varying facts may be intro-
duced, § 821. :

IX. ATTEMPTS.

Attempts at burglary are indiet-

able at common Jaw, § 822.

Burglary s § 708. BurGrarY, at common law, i3 the breaking

breaking

into an..  and entering the dwelling-house of another in the night,

other’s

house by ~ With intent to commit some felony within the same,
night with  hather the felonious intent be executed or not.!

felonions
intent.

I. BREAKING.

§ 759. There must be an actual or constructive breaking into the
house.? Kvery entrance into the house by a trespasser is not a
breaking. Should a door or other aperture be partially or wholly

1 Hale's Sum. 49; I Rass. on Cr.
{6th Am. ed.) 786: 4 Bla. Com. 227;
Com. v. Newell, T Mass. 247 ; Biate ».
Wilson, Coxe, 439 : Cole v People, 37
Mich. 544 ; Btate ». Branham, 13 8. C.
389 : Ray v. State, 66 Als. 281 ; Hamil-
ton ». State, 1 Tex, Ap. 116. By §§
496-500 of the New York Penal Code
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of 1882, burglary is divided into three
degrees, the second of which includes
breaking into an inhabited house in
the daytime, ’

£ 1 Buss. on Cr. (6th Am. ed.) 786 ;
Rolland v, Com., 82 Penn. 8t. 306;
Clarke v. Com., 25 Grat. 908.

CHAP. X.] BURGLARY. [ 760,

open, and the thief enter, this is not a bresking.! When the wia-

dow of the house i3 open, and a thief, with a hook or g oy,
other instrument, draws out some of the goods of the mwustbhe
owner, this is no burglary, because there is no actual zgflﬁxl-lf:.
breaking of the house. But if the thief break the glass

of a window, or make an aperture in wall or floor, and, with a hook
or other instrument, draw out some of the goods of the owner, this
is burglary, for there was an actual breaking of the house.! But
where a window was a little open, and not sufficiently so to admit a
person, and the defendant pushed it wide open and got in, this was
held to be no suflicient breaking.?

Opening & latch is breaking ;¢ and if a door be closed, it is not
necessary, to constitute burglary, that the door should be latched.t
That the door entered was closed at the time of the atterapt, may’
be inferentially shown® And making an opening by fire,” taking
glasg out of a door,® bursting a glass already cracked,” and break-
ing more fully onc slready partially broken,® have each been con-

gidered to constitute breaking,

§ 760. Where the prisoner opened the area gate with a skeleton
key, and from the arez passed into the kitchen through
a door which it appeared was open at the time, it wag Dreaking

-an outside

ruled that opening the area gate was not a breaking of disconnect-

ed zate

the dwelling-house, as there was a free passage at the fs not
time from the area into the house.? burglary.

Removing a loose plank (not fized to the frechold) in a partition
wall of a building is not a breaking.'

L R. ». Johnson, 2 Eaat P. C. 488 ; R.
v. Lewis, 2 C. & P. 628; 3ate ». Wil-
son, Coxe, 439 ; Stone v. State, 63 Ala.
115.

¢t 3 Inst, 64; 1 Hale, 551. Infra, §
769, In Walker ». State, 63 Ala. 49,
the dectrine of the text was applied to
the statatory offence of breaking into a
eorn-crib.

2 R. v. 8mith, Car. Cr. L. 293; 1
Mood. C. C. 178; R. ». Hyams, 7C. &
P. 441 ; B. v. Lewis, 2 Ibid. 628: R. ».
Spriggs, 1 M. & R. 357 : Com. ». Btrup-
ney, 105 Mass. 588, Infra, §§ 767, 769,

+ 1 Hale, 52,

§ State v. Boon, 13 Ired. 244; State
v. Reid, 20 Towa, 413. Infra, § T67.

& People v, Bush, 3 Parker C. R. 552,

7 White v, State, 49 Ala. 344.

? R. v. Smith, R. & R. 417.

! R. e Bird, 9 C. & P, 44,

0 R. ». Robinson, 1 Mond C. C. 327;
R. v Bird, 9 C. & P. 44.

1t See Pagh v, Griffith, 7 Ad. & EL
827; R. v. Jordan, 7 C. & P. 432; R.v.
‘Wheeldon, 8 C. & P. 47.

2 R. v. Davis, R. & R. 322,

1B Com, v, Trimmer, 1 Mass, 476, See
E. v. Paine, 7 ¢, & P. 135, and remarks
of Mr. Greaves, 1 Runss. on Cr. 790,

669



§ 762.] CRIMES, [BOOK 1T,

The breaking of the cutside fence of the curtilage of a dwelling-
house, which opened not into any building, but inte a yard only,
has been held not to he the breaking of the dwelling-house.!

§ 761. Cutting and tearing down a netting of iwine, which ig
Andsoof Dailed to the top, bottom, and sides of a glass window, so
detached  ag to cover it, and entering the house through such win-
outer eov- . .
eringto  dow, though it be not shut, constitute a sufficicnt breach
¥ and entry,? and so where 2 glass window was broken but
the inside shutters were not moved.® But where a shutter-box
partly projected from a house, and adjoined the side of a shop
window, which side was protected by wooden panelling, lined with
irom, it was held that the breaking and entering the shutter-box did
not constitute burglary.* And where the only covering to an open
.spacc in a dwelling-house was a cloak hung upon two mnails at the
top and loose at the bottom, and it was removed from one of the

nails, Field, J. held that this was not a sufficiens breaking .
§ 762. A burglary may be committed by a breaking on the in-
side 3 for though a thief enter the dwelling-house in the
into inside  Might-time, through the outer door left open, or by an

Breaking

TOG ig
burglary.

open window, yet if, when within the house he turn tho

key, or unlatch a chamber door, with intent to commit
felony, this is burglary.® Hence where a servant, who sleeps in an

1 In this case the premises consisted
of a dwelling-house, warehouse, and
stable, surrounding a yard ; there was
an immediate entrance to the dwelling-
hongs from the street, and a gate and
gateway, under one of the warehouses,
leading into the yard; the prisoner
entered the premises by breaking this
gate; the judges held that this was
not burglary ; that breaking this gate,
which was part of the outward fence
of the curtilage, and ot opening into
any of the buildings, was not a break-
ing of any part of the dwelling-honse.
E. », Bennett, B. & R. 259,

¢ Com. v. Btephenson, 8 Pick. 364.
See People v. Nolan, 22 Mich. 229,

2 R. v. Davis, R, & R. 499; R. ».
Terkes, 1 C. & P. 300; though sec 2
East P. C. 487.
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4R. v Paine, 7 €. & P. 135. In
Timmons ». State, 34 Chio 5t. 428, it
was held that the force necessary to
push open a closed, but unfastened,
transom, that swings horizontally on
hinges over an outer door of a dwelling-
house, is pufficient to constitute a
breaking in burglary ander a statute
which reguires 2 forcible bresking,
8. P., Dennis ». People, and other cases
cited infra, § T67.

& Hunter ». Com., 7 Grat. 641, 645.

5 R, ». Johnson, 2 East P. C. 488;
Denton’s Case, Fost, 108; State ».
Scripture, 42 N. H. 485 ; Btate ». Wil-
son, Coxe, 439; Rolland ». Com., 85
Penn, 3. 6§. In this case, while the
law in the text was conceded, it was
contended that in the case of the open-
ing of an inner door, it mnst bs ac-

CHAP. X.] BURGLARY, [§ 764,

adjacent room, unlatches his master’s door and enters his apartment,
with intent to kill him,! or to commit & rape on his mistress,? it is
burglary. And so where a person left in charge of a housc enters,
and steals from, a closed room which, from his employment, he has
no right to enter.?

§ 763. Whether a guest at an inn is guilty of a burglary by
rising in the night, opening his own door, and stealing , ..
goods from other rooms, was once doubted ;* but the 1{:231; I?tc;s
true rule is, that if the entrance into such other rooms guesiatan
be by opening doors which are shut, this is a burglarious ™"
entrance.® DBut mere opening with felonious intent without enter-
ing, though an attempt, is not burglary.® And it has been said not
o bo burglary, but larceny, for such guest to steal from a bar-room
where he had a right to enter.”

§ 764, Dreaking open a chest or trunk is not in itself burgla-

rious ;# and according to the views of Mr. Justice Foster,
the same rule holds good in relation to all other fixtures, chest er
which, though attached to the freehold, are intended [ubk uot

companied with an intent to commit a
felony in the very room so entered.

To this, however, the court {Paxson,
J.) replied : * Wa do not assent to this
qualification of the common law rule.
Il a burglar, entering by an cuter door
or window ineantionsly left open, with
the intent to commit » felony in a par-
ticular room in the house, as if he in-
tends to rob a safe, with the logation
of which he ig familiar, and in further-
anee of his design, and to enable him
to accotnplish it suceessfully, opens tha
door of the adjoining room in the sama
house to gag and bind the owner sleep-
ing therein, it is a breaking within the
meaning of the law delining the offence
of burglary. Yet in such case thore
would be an cntire absence of an in-
tent to eommit a felony in the bed-
room. The binding of the owner,
standing alone, would be a mere as-
sault and battery, punishsable as a mis-
demeanor. TFaken in conmection with
the main object, it assumes a different

Breaking
burglary.

character, and heeomes a necessary in-
cident of the felony, as much so ag the
liftinér of a lateh or the breaking of
the door of the safe.’”  See Kolland ».
Com., 82 Penn, 5t. 306. See, however,
T'zople v. Fralick, Hill & D, 63, where
it was held, under the N, Y. statute,
not burglary where the thief, after
entering an open door, got into an
upper room by opening & trap-door.

1 1 [lale, 544 ; 2 Hast P. C. 488; U.
8. v. Bowen, 4 Cranch C, C, 604,

? Gray’s Case, 1 Btrange, 481; 2
East P. C. 488,

3 Hild v. State, 67 Ala, 39,

t 1 Hale, 554, Seo R. v. Wheeldon,
8 C. & P. '747; State ». Clark, 42 V.
629 ; People ». Bush, 3 Parker C. R.
552 ; Mason », People, 26 N. Y. 200.
See infra, § T71.

§ Btate ¢, Clark, 42 Vt. 629. )

6 1 Hale, 554. See contra, 2 East P.
C. 503.

7 State v. Moore, 12 N, H. 42.

& Fost. 108, 109; 2 East F. C. 488,
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§ 766.] CRIMES. [BooK II,

only the better to supply the place of movable depositories.!  Thus,
when the doors are open and the thief thereby enters, though he
afterwards break open a chest or cupbeard, it is not such a breaking
as to constitute burglary.?

§ 765. In cases where the offender, with intent to commit a

felony, for the purpose of effecting it gains admission by
g;";’::ﬁe some trick, the offence is burglary, for this is a construc-
{)ﬂrgk*}; ga tive breaking.? Thus, where thieves, having intent to
rob, raised the hue and cry, and brought the constable,

to whom the owner opened the door; and when they came in they
robbed the owner and bound the constable; this was held a bur-
glary. So if admission be gained under pretence of business ; or if
one take lodgings with a like felonious intent, and afterwards rob
the landlord ; or got possession of a dwelling-house by false affida-
vits, without any color of title, and then rifle the house; such c¢n-
trance, being gained by frand, will be burglarious.* The entry in
such cage, however, must be immediate.®

§ 766. If a servant conspire with a robber, and let him into the
Andeoof Douse by night, this is burglary in both ;8 for the servant
eutrance by ig doing an unlawful act, and the opportunity afforded
Y him of doing it with greater ease rather aggravates than
vant. extenunates the guilt. Bub if a sexrvant, pretending to
agree with a robber, open the door and let him in for the purpose of
detecting and apprehending him, this is no burglary, for the door is
lawfully open.”

1 Yost. 109. See, on this point, 1 tor enters to commit a felony, such
Ben. & H. Lead. Cas. 531-2. entry is a deception and fraud mpon

2 State v. Wilson, Coxe, 439,

% 2 East D. . 486 ; Eolland ». Com.,
82 Penn, 8t. 308 ; Johnston v, Com., 85
Ihid, 54; Duicher v, Btate, 18 Ohio
&t. 303; Btate ». Johuson, Phillips,
186 ; State v. Mordeeai, 68 N. . 207.

*‘When a person rings a door-hell
of a house, the owner has a right to
presume that his visitor calls for the
parpose of friendship or business. 1,
in obedience to the snmmons, he wiih-
drawa his bolts and bars, and the visi-
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the owner, and constitntes a constrne-
tive breaking.” Faxzson, J., Johnston
v. Com., u supra.

1 2 Fast P, C. 485. Supra, §§ 140 et
seg., 150,

6 State v. Henry, 9 Ired. 463,

6 1 Hale, 5563; 1 Hawk. o. 38, 8. 14;
R. v Cornwall, 2 Strange, B51.

T R. v Johnson, C. & M. 218, See
Allen . State, 40 Ala. 334 T R. v Bg-
ginton, 2 Leach, 513, Suprae, §§ 141,
231 & ; infra, §§ 770, 915.

CHAP. X.]. BURGLARY, [§ 768.

§ 767. While there must be a breaking, removing, or putiing
aside something material, which constitutes a part of the

dwelling-house, and is relied on as a security against in-

Locks or
nails not a

trusion, yet if the door or window opened were at the time necessery

of the attempt shut, being kept in its place only by its

protection,

own weight,! it i3 no matter, as we have seen, that there was no
fastening by locks or bolts ; a latch to the door, or the weight of
the window or door, is sufficient,? and, as has been noticed, if a door
be firmly closed, it is not necessary that it should be bolted or

latehed.?

§ 768. Entrance by a thief through the chimney is a breaking;

for that is as much closed as the nature of things will

Eutrance

permit.  And this rule holds though the burglar were by chim-

ney ia

detected before a chamber was entered.* bresking.

i R. ». Haines, R. & R. 450; R. v
Hyams, 7 C. & P. 441; State ». Car-
penter, 1 Houst, C. C. 367; Frank v.
State, 39 Miss. 705, Supra, § 758,

£ 1 Russ. on Cr. by Greaves, 787; R.
v. Hall, R. & R. 356; R. v Russell, 1
Mood. €. C. 377; People ». Bush, 3
Park. C. B. 552; Btate ». Reid, 20
Iowa, 413 ; Dennis ». People, 27 Mich.
151; State v, Boon, 13 Ired. 244 ; Hild
v. State, 67 Ala. 39 ; Carter ». Btate, 68
1bid. 96 ; Frank ». State, 3% Miss. 705.

At one time the English judges were
divided en the gquestion whether when
the heavy flat deor of a cellar, which
would keep closed by its own weight,
and wounld require some degroe of force
to raise if, was opened, it was bur-
glary ; the door having belts by which
it might have been fastened on the in-
gide, but it did not appear that it was
g0 faytened at the time. R. ». Callan,
R. & R. 157. Formerly the case was
held within the definition of the offence.
Brown's Casge, 2 East I, C. 487. Der-
haps, however, thers was a difference
betwoen these two cases in this: that
in the latter ¢age there were no interior
fastenings, bot in the former there
wore, though not used. At anisi prius

eaze, in 1830, befors Bolland, J., it was
held that the lifting up, from inside, of
a trap-door covering a cellar which was
merely held in its place by ita own
weight, and which had no fastenings,
is not a gufficient breaking to constitnte
a burglary, R. v, Lawrence, 4 C. & P,
251. Bui it is now held otherwise, R.
v. Russell, 1 Meod. C. €. 377; Tim-
mony v, State, 34 Ohio 5t. 426,

Removing a covering constitnies the
offence, though it is otherwise if there
be a partial opening. R. v. Bmith, 1
Mood. . C.178; R. ». Hyams, 3 Russ.,
Sth ed., 3; 7-C. & P. 41 ; Com. ».
Btropney, 105 Mass. 588, Supra, §
759, :

3 State v. Reid, 20 Iowa, 413 ; State
v. Carter, 1 llonst. C. C. 402, Bee State
v. Boon, 13 Tred., 244,

Removal of an iron grating may be
burglary 25 much a3 opening a win-
dow. , People v. Nolan, 22 Mich. 229.

4 1 Hawk, c. 33, 5. 4; 4 Bla. Com.
2265 R. v. Brice, R. & R. 450 ; Btate v.
Wiltis, 7 Jones (N, C.), 190; Donchoo
v. State, 36 Ala. 281 ; Walker v. State;
52 Ibid. 376. And see distinetions
taken #nfra, § 777
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§ TT1] ORIMES, [BooK 1I.

§ 769. If the window of a house be left open,! in whole or in

part, so as to admit the person? or if there be an aper-

gﬁiﬂﬂg ture in the wall, roof, or cellar, to admit light or air,

EIE.:-?%]%PP i through which the entry is made, this is no breaking.?

wall,or — Ag has been observed, the epening of a folding or trap-

opex door. door, covering such aperture by its own weight, though
itself unlatched, is burglary.4

§ 770. If a servant, with his master’s assent, pretend to agree
Nor enter.  With & Tobber, and open the door and let the latter in,
ing by this, ag has been already seen, is no burglary® Where

) the owner voluntarily assents to the cntrance, this is a
defence ; but the owner giving a key to an outdoor servant to enter
for special purposes, is no defence when the latter is charged with
a burglarions entry.® A wife’s consent to her paramour to break
into her hushand’s house in order to commit adultery with her, is
not, where adultery is a felony, a defence.”

§ 771. Doubts having been cntertained whether, when a thicf got
Breaking into a house without breaking, it was burglary te break
out of out, the stat. 12 Anne, e. 1, 8. 7, makes such a breaking
Doriars ot out burglary.t Under this statutc it has been held bur-
fommon  glary to break open a door, window, or skylight in the

attempt to escape, though the defendant only get his head
through ;* and even for a lodger, who enters lawfuily, to break out
after committing a felony.® But it was subsequently held that it is
not burglary, under the statute of Anne, as expanded by those of
7 & 8 Geo. IV. and 24 & 25 Victoria, simply to open an outside door
from inside, withont passing through such door, when the original

CHAP. X.] BURGLARY. (8 77_4.

entrance into the house was effected without breaking.! At common
law, it is held that such posterior bresking out cannot be tacked to
the prior entrance so as to make the offence burglary. Hence,a
breaking out of a house has been held not to be burglary at com-
mon law,?

§ 772. Where the owner, either from apprehension of force, or
with the view more effectually to repel it, opens the door .,
through which the robber enters, this is burglary.® It is EE;HEE 4
otherwise, however, if money be thus obtained outside E:g gr;fggsm
of the housc, the defendant not entering, 4 ’

II. ENTRY.

§ 773. The entry is essential to the constitution of the offence.®
But when both eniry and breaking take place in the night, .
it is not necessary that both should be at the same time. bo simul-
Ilence, if thieves break a hole in the house one might with
with intent to enter another night, and commmit felony, breMking:
which they execute accordingly, it is burglary.”

§ 774. When the thief breaks the house, and his body or any
part thereof, as his foot or his arm, iz within any part _
of the houae, it is deemed an entry ; or when he puts a Dut gj‘rtlgj
g into a window which he has broken (though the Egﬁiiouuggh.
hand be not in), or into a hole of the house which he
has made, with intent to murder or kill, this is an entry and
breaking of the house ; but if he barcly break the house, without
any such entry at all, this if no burglary.®

! R, v, Davis, § Cox C. C. 369. Bee a house in orderto steal cortain money

L R. v. Bmith, 1 Mood. C. C. 178;
Green v, State, 68 Ala. 539, '

2 Com. ». Btrupaey, 105 Mass. 588;
White v. Btate, 51 Ga. 265; Williams
. Btate, 52 Ibid. 580; Tines ». State,
50 Als. 153,

* R. v Lewis, 2 C. & P, 628: R. =
Spriggs, 1 M. & R. 357 ; State v. Boon,
13 Tred. 244. Supra, § 759 ; dnfra, § 777

t Supra, § 767,

§ Supre, §§ 141, 2314, 766 R. 2.
Johnson, ¢. & M. 21%; Rogeow’s Cr,
Ev. 345. See R. v. Egginton, 2 Leach,
913; Allen v. State, 40 Ala. 334; in-

604

L4
Jra, § 915, Sec People ». Collins, 53

Cal. 185 As to Texas statute, see
Brown ». 8tate, 7 Tex. Ap. 501; Mace
v. Btate, 0 Ibid, 110,

6 Lowder ». Stafe, 63 Ala. 143,

7 Forsythe v. Btate, 6 Obio, 19 ; supre,
§ 121,

8 Bee similar statute in Georgia.

White v. Btate, 51 Ga. 285,

¥ K. ». McEearney, Jebb’s C, ., 99;
R. v. Lawrence, 4 ¢, & P, 231; B. ».
Compton, 7 Ibid, 139,

R, v. Whecldon, 8 C. & P. 747.
Bee supra, §§ 762, 765,

State ¢. McPherson, 70 N. C. 239, in it. By the gheriff’y adviee A. en-

2 (larke’s Case, 2 Eagt . C. 400; 1
Hale, 554; Rolland ». Com., 82 Penn.
8t. 306; Adkinson ». State, b Baxt.
560 ; Ray ». State, 86 N, C. 662. . Bee
State », McPherson, 70 Ibid. 239; 1
Ben. & H. Lead. Cas. 540; Brown w.
State, 59 Ala. 123, Bec contre, nnder
statute of Anne; Ptate ». Ward, 43
Conn, 489,

3 2 East P. C. 488 ; Hawkins, ¢. 38,
& 4; I v Swallow, 1 Huss. Cr. 792,
Supra, § 150, 1In People v Collins, §3
Cal. 185, A. informed the gheriff that
he (A.) had been asked by B. to enter

tered alone and took the money, which
he gave to B. ontside. This was held
not to be burglary in B. Suprs, §§ 211 o,
231 a.

4 2 Bast P. C. 486, Infre, § 779,

$ Iafra, § T71.

$ % last P, ., 5028; R. v. Bmith, B.

& R. 417.

7 1 Hale, 561. See R. ». Bird, 9 C.
& P_44. Infra, § 806.

i 3 Inst. 54 ; 2 Hast P. C. 400; Fines
. Btate, 50 Ala. 163 ; State v. Whithy,
15 Kans. 402. See Ray v. State, 66
Ala, 281.
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§ 778.] CRIMES. [BUOK 11,

§ 7756, Where the dcfendant introduced his hand through a pane
of glass, which he had broken, between an outer win-
Entrance . .
of hand ~ dow and an inner shutter, for the purpose of undoing
safficient-  the window-latch, it was considered a suficient entry.!
The same is true of the mere introduction of the offender’s finger.?
Where thieves came by night to rob a house, aud the owner went
out and struck one of them; whereupon another made a pass with
a sword at persons he saw in the entry, and in so doing his hand
was over the threshold, this was deemed burglary.®
§ 776. It has been said that discharging a loaded gun into a
house is a sufficient entry.* And when the intent is to
And so of A
aischarg-  effeet a personal burglaricus entrance, for the purpese of
MEEUn- homicide, this is sound law.* Qtherwise the offence may
be a felonious assauls. '
§ T77. An entry down a chimney, as has been seen, iy a suffi-
cient entry, for the chimney is a part of the house.S
Andsoof Ay entry, however, through a hole in the roof left for
Egy‘fhlm- the purpose of admitting light, is not a sufficient entry
to constitute burglary; for a chimney is a necessary
opening, and needs protection ; whereas if a man choose to leave a
hole in the wall or roof of his house instead of a fastened window,
ke must take the consequences.” _
§ 778, If the sole entrance into the house iz effected by an instru-
ment by which ahole is made, such instrument not being
OBHnnet;zﬁ? guitable to draw out or injure anything inside, and with-
borlug out felonious intent, thoagh* this is an attempt, it is not
hole. a sufficient entry to constitute burglary.?

CHAP, X.] BURGLARY. [8 783,

§ T79. In a case where the house was broken and not entered,
and the owner for fear threw out his money, which the = .
assailant took, it was beld to be no burglary; though pmere Tt-)ai}
clearly robbery, if taken in the presence of the owner.! without

§ 780. Where the prisoner raised a window which was entry.-
not bolted, and thrust a crow-bar under the bottom of tsroa‘]‘;see“'
the shutter (which was about half a feot within the win- :ﬁtéiht;];
dow), so as to make an indent on the bottom of the
shutter, but from the length of the bar his hand was not inside the
house, there was held not to be a sufficient entry to constitute
burglary.? And so a fortiori where he merely broke open the
cuter shutter, but did not get his hand through the glass pane.?

The entrance by guests at inns has been previously discussed.

IIi. DWELLING-HOUSE,

§ 781. The breaking and ecntering, to constitute a Dwelling-

. house is &
burglary, must be ordinazily into the dwelling-house of housein

. . . . which
another ; that is to say, & house in which the occupler secupiers
and his family usually reside, or, in other words, dwell Pei2lly
and lie in.® '

§ 782, Tt has been said that a church edifice may be the subject
of Burglary at common law ;¢ but this has been doubted.” cnuren
In most States it is so by statute. edidce.

§ 783. As an introduction to the cases hereafter to be given in
detail, it may be now stated generally that ne matter to Burglary
what use an out-building may be put, it is burglary to to nresk
break and enter it, if it is appurtenant or ancillary to L”Lf;l‘a"i‘;;“t"

. . L 3 jg. Wwhich is
the dwelling-house, and is within such convenient dis et

1 R. v. Bailey, B. & R. 841; BR. r,
Jordan, 7 C. & P. 432; R, ». Wheel-
don, 8 Ibid., 747; R. ». Bird, 9 Ibid.
44: R. s. O’Brien, 4 Cox (. C. 398;
Fisher ». State, 43 Ala. 717.

2 R. v. Davis, B. & R. 49%; and see
1 Hale, 533 ; Franco . Biate, 42 Tex.
276; Fost. 107; 2 East P. C. 490.

% 2 Rast P. C. 490,

4 1 Hawk. c. 38, 8. 11; 1 Hale, 555 ;
Pickering ». Rudd, 1 Stark, 48.

8 1 Russ. on Cr. 786, See, however,
2 Hast P. C. 4040,
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& R. ». Brice, R. & R. 450 ; State ».
Willis, T Jomes {N. €.}, 190; Donohoe
v. Btate, 36 Ala. 281 ; Franco v. State,
42 Tex. 276. Supra, § 768,

T R. v. Bpriggs, 1 M. & R. 357, Su-
pra, § T68.

8T, v. Rust, 1 Mood. C. C. 184;
Car. C. L. 203 ; 8. C. by the name of

R. ». Roberts, 2 East P, (0, 457, Ses .

R. ¢. Hughes, Ibid: 491 ; State ». Me-
Daniel, 1 Wins. (N. C.) No. 1, 248.
Hew supra, § 187.  Infre, § T80,

tance from the same as to make passing and repassing nant to
. - B dwelling-
an ordinary household occurrence. What this convenient nouse.

1 2 Fast I, C. 488, 490. BSee infra,
§ 846.

% R, ©. Rust, 1 Mood. C. C. 184, 5.
C., by the name of K. v. Roberts, 2 East
P. (. 487, Supra, § T78.

% Btate ». McCall, 4 Ala. 643,

4 Supra, § T62.

% See 2 Russ. on Cr. {6th Am. ed.)
797 ; Hollister ». Com., 60 Penn. St.
103. See, for larger definition, People
p. Stickman, 34 Cal. 242. Under N.

Y. statute, see Quinn v. People, 71 N,
Y. 561,  Infra, § 781,

6 3 Inst. 64; 1 Hale, B56; R. »
Baket, 3 Cox C, C. 581—Alderson, B.
Ses 2 Bennett & Heard’s Lead. Cas, 54;
1 Russell, by Greaves, 826. As to the-
atres, see Lee v. State, 56 Ga. 478, As
to school-houses, State v. Bailey, 10
Conn. 144,

T 1 Hawk. ¢. 38, 5. 17,
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§ 783.] CRIMES, [Boox 11,

distance, is varies with the state of the nefghborhood, Ina city,
a storc on the opposite side of a street could not be considered
an appurtenant to a dwelling-house from which it might be only
forty feet distant. In a well settled country, a barn which no
common inelosure embraced in the same cluster as the dwelling-
house, and which was a hundred feet distant from it, would not,
for the same reason, be rcgarded as appurtenant.! On the other
hand, on an open prairie, neither a common inclosure, nor close
proximity, would be necessary to comstitute the offence. 'The
question is, is it prebable that the building is under the immediate
personal care of its owner? If so, in view of the peril to life con-
sequent upon a nocturnal attack on it, the offence is one against
family peace and safety as well as against property, and conse-
quently rises to burglary.? '

Hence, burglary may be committed in a building standing near
enough to the dwelling-house to be used with it as appurtenant to it
or when standing close to it in the same yard, whether the yard be
inclosed or open.?  And a building used with a dwelling-honse, and
opening into an inclosed yard belonging thereto, was deemed parcel
of the dwelling-house, though it also opened into an adjoining strect,
and though it had ne internal communication with the dwelling-house.*
In another case the prosecutor’s house was at the cornor of a street,
and adjoining thereto was a workshop, beyond which a stable and
coach-house adjoined, all of which were used with the house, and
had doors opening into a yard belonging to the house, which yard
was surrounded by adjoining buildings, etc., making altogether
an Inclosed yard. The workshop had no internal eommunication

! Btate v Langferd, 1 Dev. 253;
State v, Gions, 1 N, & McC, 583. See
infra, § T84 .

? R. v». Westwood, R, & R. 495; R.
». Burrows, 1 Mood, C. €. 274; Pitcher
v. People, 168 Mich. 142 ; Hollister .
Com., 60 Penn. St. 103 ; State ». Twit-
ty, 1 Hayw. 102; State o. Wilson, Ibid.
242; Armour v. State, 3 Humph. 379,
“‘Bhope,”’ ‘‘store-homse,’’ ¢ store,”
* counting-house,” ‘‘ warehouse,’” and
“out-house,’” as statnfory terms, are
the subjects of fulure distinet defini-
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tion, Infra, & 792. As limiting the
text, see State v. Evang, 18 8. (1, 137.

¥ Bee 1 Hale, 558; Brown's Case, 2
Fast P. C. 493; Garland’s Case, Thid.;
People v. Bnyder, 2 Parker O, R. 23
Quinn ». People, 2 Humn, 336 ; 5. ¢, 71
N. Y. 661; State v. Langford, 1 Der,
253; State v. Wilson, 1 Hayw, 242;
Btate ». Twitty, Ibid. 102. That this
inctades the *fsmoke-house,” which
may be proved under averment of
**munsion-house,” gee Fletcher .
State, 10 Lea, 338.

¢ R. v. Lithgo, R. & R. 3567,

CHAP. X.] DURGLARY. [§ 783.

with the house, and it had a door opening into the street ; iis roof
wag higher than that of the dwelling-house. The strect door of
the workshop was broken open in the night. It was held that this
workshop was parccl of the dwelling, and that the conviction was
right.!  And so as to a barn, part of the same group of buildings as
the dwelling-house, and not separated from it by a public road.?

! R. v, Chalking, R. & R. 334.

The provision of the New Yark Re-
vised Statutes (2 R. 8. 6685, § 16), de-
claring that no building shall be deemed
a dwelling-house within the meaning
of the provision relating to burglary,
unless the same he found o be joined
to, immedistely connected with, and
part of a dweclling-honse, is intended
to mean ne structure, itself a bhuilding
separate from, and independent of, the
dwelling-house of the owner, i. ., uB-
inhabited out-houses, isclated from the
dwelling, and does not apply to the
lower story of & dwelling nsed as a
store, although having mno internal
communication with the mpper stories.
Quinn r.. People, 71 N. Y. 66k,

2 Pitcher v. People, 16 Mich. 142,

Adjoining the prozecutor’s dwelling-
honse was a kilu, one end of which
was supported by the end wall of the
dwelling-house ; and adjoining the kiln
was & dairy, one end of which was
supported by the end wall of the
kiln. There was no internal commu-
nication frem the dwelling-honse to
the dairy, aund the reofs of the dwell-
ing-house, kiln, and dairy were of dif-
ferent heights. It was held, that the
dairy was not a part of the dwelling-
house, and ‘thet a borglary could not
be committed by bresking into it. R.
v, Higgs, 2 C. & K, 821, Bee Fizsher v,
Btate, 43 Ala. T17.

Again, a storehouse, two hundred
and fifty yards distant from the dwell-
ing (in which last the owner unsually
slept), which was on the opposite side
of the road, in which there was no

chimney and mno bed or bedstead,
though the owner sometimes slept in
it, was held not to be the subject of
burglary. State ». Fenkius, & Jones
(N. C.), 430, And so as to mill-house
similarly sitnated. State v, Sampsen,
12 B. C. 567.

A smoke-house opening into the yard
of a dwelling-house, and uked for its
eommon and ordinary purposes, is, in
law, a part of the dwelling-house, and
in the breaking and eutering it a
burglary may be committed. State o
White, 4 Jones (N. ©.), 34%. But it is
otherwise if the smoke-house De de-
tached, and in a distinct lot. Btate o.
Jake, 1 Wins. (N. C.) Ko. 2, 80.

" The prisoner broke into a goose-
houge epening into the prosecutor’s
yard, into which his honse also opened,
and the yard was surrounded partly
by other buildings of the homestead
and partly by a wall; some of the
buildings had deors opening backward,
and there was a gate in one part of the
wall openjng npon a road. The goose-
house was held to be-a part of the
dwelling-hounse. R, ». Clayburn, R. &
R. 860,

A barn fifteen rods from a dwelling- "
house, and separated from it by a high-
way, is not within the same ecurtilage.
Curkendasll ». People, 36 Mich. 309.

The breaking into a store, in the
night-time, when there was ne fence
inclosing the dwelling-honse and the
store, so o to bring them under one
inelasure, and when the store was not
appurtenant or ancillary to the dwell-
ing-house, and the two were twenty
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§ 784 CRIMES, [BooE 11

§ 784. A building constructed for use as a dwelling-house, under
repair, in which no one at the time lives, though the

Honsge not N . . . .
yet occu-  Owner’'s property is deposited there, is not a place in
fﬁ:dsﬂg;ect which burglary ean be committed until he has taken
g{aﬁ;f- possession, and begun to ichabit it.! If one of the work-
men engaged in the repairs sleep there in order to pro-
tect it, 16 will not make any difference;? nor though the house is
rcady for the reception of the owner, and he has sent his property
into it preparatory to his own removal, does it become for this
reagson his mansion®  And where the Jandlord of a house purchased
the furniture of his out-going tenant, and procured a servant to sleep
there in order to guard it, but without any intention of making it
his own residence, a breaking into the house was not considered to
be a burglary.* It is otherwise when the house iz occupied hy

servants as part of the owner’s family.®

feet apart, has been held 1o be ne
burglary. DPeople v. Parker, 4 Johna.
424, Beo Hollister ». Com. 60 Penn.
Bt. 103 ; State ¢, Ginns, 1 N. & McC. 583,

An area gate, opening into the area
only, is said, a3 we have soen, not to
be part of the dwelling-house, so as to
make the breaking thereof burglary, if
there iz any door or fastening to pre-
vent persons in the area from entering
the house, although such deor or fast-
ening might not be secured at the time.
R. v. Davis, B. &. R. 322,

In an English case, where a centre
building was allotted to a varisty of
trades, and there were two wings an-
nexed to it, both of which were nsed
as dwelling-houscs, and were ocenpied
by different persons, but had ne inter-
nal eommurication with the building,
though the roofs of all were eonnected,
and the entrances of all were outof the
same common inclosure, the centre
building was held not tobe the subject
of burglary, heing viewed as a distinet
tenement, the adjeining hounses being
the Tespective abodes of individuals.
Egpinton’s Case, 2 Rast P. C. 494; 2
B. & P. 508; B. C., 2 Leach, 913. But
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this ¢ase rests on the supposition that
the buildings were sabsclutely sepa-
rate.

A two-storied honse, of which the
front room on the first floor was ueed
as a gtorechouss, and the back roomn
{which also contained a few boxmes of
goods, and communicated with the
front by a door in the partition) 2y a
#leeping-room by the owner, while the
clerks, who were unmarried men, and
took their meals at a hotel, slept in
the rooms en the second foor, is a
dwelling-house, both within the com-
mon law definition of burglary, and
under §§ 3308-9 of the Alabamz Code.
Exr parte Vineent, 26 Ala. 145.

11 Leach, 185 ; Fualler's Case, 2 East:
P, (. 498; 1 Leach, 196; Kizmors ».
Bt. Braivells, 2 Man. & R. 514; 8. C,,
8 B. & C. 461, But see infra, § 791

2 ] Leach, 186.

* K. v. Hallard, 2 East P, C. 488; R.
v. Thompsor, Ibid.: 2 Leach, 771.
Infra, § 815,

* R. v. Davis, 2 Leach, 876; R, ».
Smith, 2 East . C. 497; R. v. Fuller,
Ibid. 498 ; 1 Leach, 196.

8 Fafra, § T90,

OHAP. X.] BURGLARY. [8 788.

§ 785. MThe mere easual wuse of a tenement will not suffice.!
Where ueither the owner nor any of his family have .
slept in the house, it is not his dwelling-house, though he ing casu.
had used it for bis meals and all the purposes of his *7 ™%
business, and so a breaking into it is not a burglary.?

§ 786. If a man die in his leasehold house, and his .
executors put servamts in it, and keep them there at as tgctg;ifm
board wages, burglary may be committed in breaking pied by
into it, and it may be laid to be the executor’s property.? executors.

§ 787. A dwelling-house is deemed any permanent building in
which a party may dwell and lie, and as such, bur-
glary may be committed in it. A set of chambersin yop0rgpq
an inn of court or college is deemed a distinet dwelling- " lodging
house for this purpose.* So even a loft overa stable, may con-
used for the abode of a coachman, which he rents for his dawening.
own usge and that of his family, is a place which may be
burglariously broken.®

Burglary may be also committed by breaking into a lodging-
room, even by a person who lawfully entered the house of which
such lodging-room is part ;% or into a garret uged for a workshop, and
rented together with an apartment for sleeping ; and if the landlord
does not sleep under the same roof, the place may be la.1d ag the
mansion of the lodger.’

When a landlord breaks and enters & guest’s chamber, if the
chamber was the guest’s dwelling-house as a settled abode, the land-
lord may be indicted for burglary ; but not otherwise.®

§ 788. What has been said with regard to *chambers” and
“lodgings” applies more. stroPgly t.o .apartr.nents in Ao 50 of
hotels or tenement houses in which families reside sepa- partments

. - in tencmend
rately as in a permanent home, though with a common ) ~'°

1 1 Hale, 557. Though see State v. 14 Gray, 103; Peopls ». Bush, 3 Par-
Wilzon, 1 Hayw. 242; Armour ». ker, C. B. 552; Mason v. People, 26

State, 3 Humph. 379. N. Y. 200,
t K. v. Martin, R. & R, 108; Fuller 71 Leach, 237. Jnfre, § 802.

v. State, 48 Ala. 273, 8 Thid.; Dalt. C. 151, Bee R. v
3 2 Hast I, C. 498, Picket, 2 East P. C, 501 ; R. v. Ball, 1

4 1 Hale, 556; 1 Hawk. c. 38, 5. 11. Mood. C. C. 30; Ashion ». State, 68 Ga.
5 R. v. Taraer, I Leach, 505, 25, and cases cited infra, § 802. And
& Supre, §§ 762, 763; 1 Leach, 89; sew infra, § 936, as to apalogous case of
R. r. Wheeldon, § (0, & . 747 State general owner stealing from special.
v. Clark, 42 Vt. 629 ; Com. ». Bowden,
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§ 791, ORIMES, [BooK 11

CHAP. X.] BURGLARY, [§ '798.

street door and hall. Hach ¢ apartment’” or section of thia com-
mon building is 8o distinct and independent that burglary may
be committed by breaking into it. There is, however, a distine-
tion between such ¢ apartments” and ordinary chambers in inns
which are transiently occupied. The latter, at least according to
the old authorities, must he lnid as the landlord’s dwelling, though
it is now safer to insert counts charging the ownership both ways.
But when the residence of the lodger is permanent, it i3 now clear
that the apartment must be laid to be his dwelling-house.! Nor
does it make any difference in principle that the owner ocoupies an
apartment in the same building. The apartments of the lessees
must be laid as their dwelling-houses, and, as a consequence, he is
indictable for burglary in breaking into and entering the same.?

§ 789. The offence cannot -be committed in & tent or booth in

& market or fair, even though the owner lodge in it ;3
ﬁeﬁili?l::}:ft because it is not a permanent but a temporary edifice.
tents avd — Bug if it be a permanent building, though used only for
log-cabing. el f
- the purposes of a fair, it is 8 dwelling-house.* And so
of a log-cabin oceupied by an agent.?
Occupation  § 190. The occupation of a servant as sueh, and not
ftﬁ'a';fg‘;mt a8 a tenant, is the occupation of the master, and will be
ocenpation g sufficient residence to rendor it the dwelling-house of
of master,
the master.9

§ 7T91. It is net necessary that any person should be actually
Not neces.  Within the house at the time the offence is committed.
sary that - For if the owner leave it amimo revertends, though no
Bome one . Y. Ay - - . + . +
should ve  porson reside in it in his absence, it will still Be his
i the Um° mangion Tt has been even ruled, though with douhtful
Louse, aceuracy, that burglary may be committed in a house in

the country, he had removed his furniture from his former residence
in town, though neither the prosecutor nor his family had ever
lodged in such house, but merely visited it occasionally.! Aund
though a man leave his house and never mean to live in it again,
yet if he use part of it as a shop, while his servant and his family
live and sleep in another part of it for fear the place should be
robbed, and lets the rest to lodgers, the habitation by his servant
and family will be a habitation by him, and the shop may still be
congidered ag part of his dwelling-house.? It is otherwise where
tho house s finally abandoned by the owner, who leaves persons in
it, not as domestic servants but as care-takers.®

1IV. DEFINITIONS OF STATUTORY TERMS,

§ 792. (&) Shop.—Under the English statutes, this must be a
place for the sale of goods. A mere working apartment
is not such “a shop.”® Bat this has heen qualified even :%}ﬂ;’}éﬁ
in England, so as to make a blacksmith’s workshop.to he ﬂ:fﬁ:le of
a shop;® and in the United States, the term includes, ’
popularly, any place where goods are sold, or work done, for which
money is on the spot received.® This, however, excludes a connting-
room, where goods are not exhibited, nor the work done for which
the money is paid.”

§ 798. (b) Warchouse.—This term includes a ccllar
for the storage of goods intended for removal and sale ;| Wore-.
and any place of temporary storage for commercial use %lfsl::l;ea;"or
meets the description.d But the term does not eover a storage.

slight structure in & garden used for garden sceds.

! Com » Brown, 3 Rawle, 207. In ». Brooks, 4 Conn. 446; People .

the city, in which the prosecutor intended to reside on his return
from his summer residence in the country, to which, on going into

! R. ». Carrell, 1 Leach, 237; R. ».
Bailey, 1 Meod. C. C. 23 B. v, Whoel-
don, 8 C. & P. 747; Teople v. Bush, 3
Parker C. R. 562; People v. Bmitk, 1
Ibid, 329 ; Magen ». Peopls, 26 N. Y,
200 ; Houston v. State, 38 Ga. 165;
People v, 8t. Clair, 38 Cal. 137.

2 Bee infra, §§ 801-3.

11 Hawk. c. 38, 8. 35; 1 Hale, 557.
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4 R. . Smith, 1 M. & Rob. 256.

5 State v. Fake, 1 Wins., (N. C.) No.
2, &o.

6 R. » Stock, R. & R. I85; R, w.
Wilson, Thid. 115 ; State ». Wilson, 1
Hayw. 242 ; Armour », State, 3 Humph.
379, Supra, § T86.

¥ 1 Hawk, ¢ 37, s, 11,

thig case, Gibson, C. J., concedes that
tho conclusion confliets with modern
English rulings. Supra, § 784 ; Foster,
Y73 2 East P. C. 496; R. ». Murray,
Ibid, ; and R. v. Martin, R. & R. 108;
R. ». Harris, 2 Leach, 701; 2 East
P, C. 498; Vincent, exr parle, 26 Ala.
145. Bee supra, § 781,
2 R. v. Gibbons, R. & B. 442,
5 R. v. Flanagan, R. & B. 157.
¢ R. v, Sanders, §C. &P, 9.
5 R. » Carter, 1 C. & K. 173.
6 Btale v. Carrier, 5 Day, 131. See
State v Canney, 19 N, H. 135; Stato
YOL. I.~-43

Humphrey, 1 Root, 83.

7 People v. Marks, 4 Parker C. R.
153 ; aud, as to ‘fschool-house,”? zee
State ». Bailey, 10 Conn, 144, As 1o
“place of business,” sce Bethune v,
Btate, 48 Ga. 505,

& R. ¢, Hill, 2 M, & R. 458.

® Wilson v, State, 24 Conn. 57;
Allen v, Btate, 10 Ohio St. 287. See
Com. . Pennock, 3 8. & R. 199. See,
as to the buildings of railroad depot,
State ». Bishep, 55 Vit. 287.

o Siate v, Wilson, 47 N. H. 101.
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§ 797 a.] CRIMES. [BOOK 1L

¢ Store- § 794. () Storehouse.—This is a still wider term, and
i“}}ii‘ée for includes a storage for family as well as for buginess
family % purposes, and for retailing, as well as for commission or
:’&f’r‘:g:“ wholesale business! A building for storage, however,
which i8 slept in continually, is a dwelling-house.”
“ Btore’ § 795. (d) Store,has been defined to be a place where
i Hlacefor goods are exhibited for sale;* but this is too narrow a
ggg saleof  definition, as, when used as & nomen generalissimum, the
term includes * storehouse.”’4
§ 796. (&) Counting-house—This, in England, has been held to
inclade a building connected with a chemical factory; in
;;gi‘f,ﬂzen which building is a weighing machine, where the goods
89 build-  gre weighed, and a book kept in which the weights are

aciounts. entered ; and in the same building the time of the work-
arekeph o on is entered, and they are accustomed to be paid,
though the books for this purpose, except when so used, are kept in
the “ office,” with the general books of the concern.®
§ T91. (f) Out-houses.—These are defined as at common law
in another section® Under the statutes the term has a
;:0011::8” wider meaning, including all buildings in business de.
e '~ pendence on the building in chief; supposing there be

Prf";?matg relative proximity, such as contiguity, or juxtaposition
Telation . . e
building  within the same inclosure, or, if in the open country,

nchief.  tthin the same field or lot.7 But the out-house must be
a house, e. g., something, though a mere cow-house or pig-sty,
complete in itself.? )

§ 797 a. (¢) Barn.—The word barn,” in B statute,
aBarm”  govers all buildings used for the storage of grain;® and

buildings it does not cease to be a barn beeause it is sometimes

for storage
of grﬁin.g used to store tobacco,*®

1 See Btate ». Bandy, 3 Ired. 570. 5 R. 2. Potter, 2 Den. C. C. 235; 3

CHAP, X.] BURGLARY, 87 99.

V. OWNERSHIP.!

§ T98. “If the rule,” remarks Mr. East? by which to ascer-
tain the ownership may be compressed with sufficient dis- ecuni
erimination into a small compass, I should say generally, is tobe
that where the legal title to the whole mansion remains 5:;;:3;2'
In the same person, there, if he inhabit it either by him. ®2°%ner-
self, his family, or servants, or even by his guests, the indictment
must lay the offence to be committed against his mansion. Ard so
it is if he let out apartments to inmates who'have a separate interest
therein, if they have the same outer deor or entrance into the man-
sion in common with himself. But if distinct families be in the
exclusive occupation of the house, and have their ordinary residence
or domicil there, without any interference on the part of the proper
owner, or if they be only in possession of parts of the house as in-
mates to the owner, and have a distinct and separate entrance, then
the offence of breaking, etc., their separate apartments, must be

-laid to be done against the mansion-house of auch occupiers, respec-

tively.””  And, as a general rule, the ownership, so far as burglary
is concerned, is in & lessee or other temant having title, and not in
the owner of the fee.3 '

§ 799. Where it appeared that a servant lived in the house of
his master at a yearly rent, it was ruled that the house
could not be described as the master’s house, though it ;t’;?ai‘é of
was on the premises where the master’s business was git;;’ e
carried on, and although the servant had it because of Tastr s
his service.t It is otherwise where the servant Pays no a yearly
rent, or is & locum fenens for the master.’ But whenever rent.
the servant occupies the house for his own benefit, and not for that

of his master, then the servant is to be regarded as owner.5

2 State v, Potts, 75 N. €. 129.

1 8tate ». Canney, 19 N, H.135. See
Moore v. Peaple, 47 Mich. 639, That
under & statute specifying *fstore-
house,”? there ean be ne conviction for
breaking into a ¢ store-room,”’ see
Hagar v, Btate, 35 Ohio Bt. 268.

1 Sge Com. v. Whalen, 131 Mass. 419 ;

" Moore n. Peopls, 47 Mich. 639,
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C. &K.179; b Cox C. C. 187.

& Supra, § 783.

T See § 783, and State v. Brooks, 4
Conn. 446 ; Swallow v. State, 20 Ala.
30. That under ‘‘ other buildings” in
& statule a stable is imclonded, see Or-
rell v. People, 94 Il 456.

% See R. v. Janes, 1 C. & K. 303,

% Barnett v, Btate, 38 Ohio St. 7.

1 Ratekin v. State, 26 Ohio 8t. 420.

I As to the manner of averring the
names of owners, ete,, saee Whart. Cr.
'l & Pr, §§ 109 e seq. ; Whart. Crim.
BEw. § 04,

% 2 Kast P. C. 499, 500, See supra,
§ 787.

¥ Infra, §% 799, 803, 816 Ashten v.
State, 68 Ga. 26. Bee aa to ownership
of a railway car, S8tate ». Parker, 10
Nev. 79.

¢ R. v. Jarvia, 1 Meod. C. C. 7: and
see R. ». Bmythe, 5 C. & P, 202. Su-
pre, §§ 789, '790; infra, § 803,

¢ R. v, Rawling, 7 C. & P. 150; R. ».
Gibbons, R. & R. 442; R. v. Wilson,
Ibid. 115. _

§ R. ». Jobling, R. & R. 525 ; andsee
R.» Bmythe, 5 C. & P. 202;: R. ».
Jarvis, 1-Mood. C. C. 7; R.v. Camileld,
Ibid. 42; R, v. Witt, Ibid. 248; R. v,
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§ 801.] CRIMES. [BOOK IL

§ 800. If a house be tenanted by a married woman, it is at
common law the house of her hushand and pot of her-
EJ";EE‘]’;; self, although she live separate from her husband.!
maricd - Fven if a married woman live apart from her hushand,
be laid 3’2 upon an income arising from property vested in trustees
" for her separate use, a house that she has hired to live
in is, at common law, properly described as the dwelling-house of
her husband, though he has never been in it, and she paid the rent
out of her separate property.? And if a wife be living apart from
her husband, in a house built by him, though she be living in
aduitery with another man, who paid the housc-keeping expenses,
it may be iaid as the dwelling-house of the husband; even if the
husband expected the criminal infercourse when he placed her in
the house.® But under recent statutes the ownership may be laid
in the wife.*
§ 801. A public hall may be deseribed as the residence of the
clerk of the company to whom it belongs, and who
Eg{;}f;g resides in if;® the apartments occupied by a banking
may be de- - gorporation as the property of the bank ;¢ and when the
property of house of a charitable institution is entered, ownership is
occupant. mplied in the statement that the house is the house of
the institution.?

Turner, 1 Leach, 305; R. » Flanna-
gan, R. & R, 187. [nfra, § 816.

Where the servant of three partners
in trade had weekly wages, and par-
tieular rooms asrigned to him, as lodg-
jng for himself and family, over the
bank and brewery office of his employ-
er3, with which his lodging communi-
cated by a trap-door and a ladder, it
was ruled by the twelve judges that a
burglary committed in the banking-
room was well laid as in the dwelling-
house of the throe pariners. R. ».
Stockten, 2 Taunt, 34%; 2 Leach, 1015;
8. C., R. & R. 185.

A gardener lived in a house of his
master, quite separate from the dwell-
ing-honze of his master, and had the
entire eontrol of the house he lived in,
and kept the key; it was held that,
on an indietment for burglary, the
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Lkouse might be laid either as his or
hiz master’s. R. ». Rees, 7 C. & P.
5G8. As to proof of ownership, see
Jackson ». State, 55 Wis. 589 ; People
v. Edwards, 58 Cal. 359.

! Far's Case, Kel, 43; 2 Fast P. C.
504; and see Bogett ». Frier, 1 East,
3 ; R. v. Bmythe, 5 C. & P. 202 but

ses confra, Dutcher w. State, 18 Ohio, .

308, And under the married woman's
acta, where the statute vests such pro-
perty in the wife, it may be s0 de-
seribed. But see Snyder ». People, 26
Mich. 108,

2 R, ¢, French, R. & R. 491.

3 R. v. Wilford, R. & R. 517,

4 Btate v. Trapp, 17 8. C, 460. In-
Jfra, § B15.

6 2 Leach, 931; 2 East P. C. 501.

6 Btate v. Rand, 33 N. H. 216.

7 Davia v. State, 33 Ohio 5t. 505.

CHAP. X.] BURGLARY. 5 803,

§ 802. According to the strict common law rule, where the
chamber of a guest at an inn js forced open and his
goods stolen, the hurglary must be laid in the dwelling- g};‘g;:;?““

house of the landlord,! and in all cases where the occu- chambors

pier has the transient use merely and no interest in laid as the
the apartments he occupies, it is the same.? But if the L“i;‘l‘ﬁ;‘;’f
lodgers lease their apartments for definite periods, the g‘};ﬁ’;éf_e
old rule ceases to be applicable, and the apartment may marent
be laid as the tenant’s dwelling.d3 guests.

§ 803. It was once held that where lodgers have rooms of whieh
they keep the keys, and inhabit them severally with P
their families, yet if they enter at onc outer door with aﬁiﬂﬁi‘eﬁi
the owner, thesc rooms eannot be said to be the dwell- ;‘;;f;’fﬂ,;,
ing-house of the inmates, but the indictment ought to he copants.
for breaking the house of the owner. On the other hand, it was
said that if the owner inhabif no part of the house, or even if he
occupy a shop or cellar in it, but do not sleep therein, the apart-
ments of such inmates were to be considered as their respective
dwelling-houses.* This restriction, however, as to the owner not
sleeping in the house, cannot now be maintained, and if there be
scparate apartments leased on long terms to lodgers, the ownership
may be laid in the lodger.” And it has even been held that a tenant
at will may be such an occupant.®

A fortior, if all internal communication be cut off by an actual
severance, the apartments become distinet houses, so that if one
house be divided to accommodate the families of two partners,

though the rent and taxes of the whole be paid out of the common

fund, each part will he regarded as a mansion.” But a house, the
Joint property of partners in trade, in which their business is car-

I ] Hale, h67; R. v, Prosser, 2 East
P. C. 502; R. ». Witt, 1 Mood. C. C.
248 ; R. v. Wilson, R. & R. 115 ; Rod-
gers v, People, 86 N. Y. 360; but see
Mason v. People, 26 Ibid. 200 ; People
v. Bt. Clair, 38 Cal. 137. Supra, § T07.

? 1 Hawk. c. 38, 5. 26,

3 R. v. Bailay, 1 Mood. C. C. 23; R.
v. Jenkins, R. & R. 23. Supre, §§
787-8.

i Carrell’s Case, 1 Leach, 237 ; Trap-

shaw’s Case, Ibid. 427; and szee 1
Hawk. ¢. 38, 5. 26 ; R. ». Ball, 1 Mood.
C. C. 30.

§ Peapls v. Bush, 3 Parker C. R.
552; Mason z. DPeople, 26 N. Y. 200;
State v, Fish, 3 Dutch. 323. Supre, §§
787-8.

5 Ashton ». State, 85 Ga. 25.

7 R. ». Jones, 1 Leach, 537; 2 East
P. C. 604 ; Tracy v Talbot, Salk. &§32.
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§ 806.] CRIMES. [BooK 11,

ried on, may be described as the dwelling-house of all the partners,
though only one of the partners resides in it,! and although the
lower part of the house is occupied as a store, which iz the part
entered, and the upper part, which is occupied as a home by one of

CHAP. X.] BURGLARY. [§ 809,

before, this has been held burglary.! Nor is it any defence that
the entrance was not consummated un‘il daytime, if the breaking
and the beginning of the entry were by night.?

§ 807. The night-time, according to the old English common law,

the partners, is approached only from outside through a yard.?
§ 804. It is enough if the owners averred in the indictment
have lawful possession as against burglars. It is not
is sufleions Ti€cessary to consider what title they have against the
as against . Jandlord or other legal elaimanis.® But ownership of

Posgesslon

burglars,

some kind must be stated.t

§ 805. A man cannot be indicted for burglary in his own house,
Hence it was once held that, if the owner of a house

g;ﬁ%ﬁcﬁ? break and enter into the room of his lodger and steal his
;cl';r‘;ui‘; his goods, he can only be convicted of larceny.®* But now,
lodger's  where the lodger has separate and permanent apartments,
apart- . .

ments. the law is otherwise.®

VI. TIME.

§ 806. The breaking and entering must be in the night, though

Breaking

they need not be both in the same night,” for if' the de-

muet be in  fendants break a hole in the house one night, with the

night-time.

intent to enter another night and commit felony, and

they accordingly do so through the hole they so made the night

1 R. ». Athea, 1 Mood. C. C. 525,

B Quinn ». People, 71 N, Y. 561.

In a case where the prosecutor, hav-
ing a dwelling-honse with a shop ad-
joining, with separate entrances from
ik street, but the shop having a hack
door into a passage in the house, let
the shop te his son, who need it as a
placa of business only, and did not
reside there, a burglary having been

committed in theshop, the judges held

that it was properly deseribed in the
indictment a$ the dwelling-house of
the father. R. ». Sefton, R. & R. 202.

Where a lodger ocenpied a sleeping-
room on the first floor, and s workehop
in the atiie, and the rest of the house
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was ogonpied by other lodgers, a bur-
glary in the workshop was held by the
judges to be well 1aid to have been
committed in the dwelling-house of the
lodger who rented it. R. ». Carrell, 1
Leach, 237. Bee, also, People v, Smith,
1 ParkerC. R, 328,  Supra, §§ 787, 801.

3 Houston z. State, 38 Ga. 165 ; State
v. Golden, 49 Jowa, 48.

4 Davis ». Btate, 38 Ohio St. 56,

5 Kel. 84 ; 2 East P. C. 502, b06.

§ State », Fish, 3 Duteh. 323, See
supra, § ‘788, .

7 Supra, § V73, This iz the rule
under Georgia statute. Jones v. State,
63 (Ga. 141 ; Lassiter ». State, 67 Ibid.
739,

extends from the termination of daylight, beginning at

“the time when the countonance ceases to be reasonably

Night is
{from twi-

discerned, and extending to the earliest dawn of the next light to

morning.® But therc are some moonlight nights, in

twilight.

which the countenance can be discerned more accurately than on
some foggy days; and besides this, what such light is depends
upon the vision of the witness. The jury musé determine the ques-
tion independently of this capricious test.* When twilight has
ceased, allowing for this an hour after the setting of the sun, night

may be considered to have begun.

The method of averring time, in indictments for burglary, is else-

where stated.*

§ 808. Whether the offence was committed in the night 13 to

be inferred from facts,® and no presumption of law will

Time is to

suffice for this purpese.” The question of time is for the be inferred

Jury.®

from facts.

§ 809. Statutes have frequently been passed defining night-
time. When a statute so directs, it is sufficient to aver the offence

1 R. ». Smith, R. & R. 417; K. =
Jordan, 7 C. & P. 432; K. ¢. Polley, 1
C.& K. 77, Supra, § 773

2 Com. ». Glover, 111 Masg. 395,

3 State v. Bameroft, 10 N, H. 105.
Sea Lewis v, State, 16 Conn. 32; Com.
. Chevalier, 7 Dane’s Ab, 154; People
. Griffin, 19 Cal. 578. Compare Thomas
t. State, 5 How. (Miss.) 20,

4 Infre, § 808; State ». Morris,. 47

Conn. 179 ; Thomas v. State, 5 How.

(Miss.) 20.

& Whart. Cr. PL. & Pr, § 130. Infra,
§ 817.

& State ». Bancroft, 10 N H. 105;
Howser v. Btate, 58 Ga. 75.

7 Btate v. White, 4 Jones (N. C.},
34% ; Waters v. Btate, 53 Ga. 567. See

Peopla ». Sehryver, 42 N, Y. 1; Whart.
Crim. Ev, § 106,

¢ State v. Leaden, 35 Conn. §15. See
Adams v. State, 31 Ohio St. 463; People
v. Burgess, 35 Cal. 115.

¥ In Maasachusetts, * Whenevaer, in
sny criminal” progecution, an offence is
alloged to have been committed in the
night-time, the time ealled night-fime
ghall be deemed and considersd to be
the time which existed batween one
hour after the sun-setting on one day,
and pne hour before sun-rising on the
next day; and in all cases the time of
gun-getting and sun-rising shall be as-
certained aceording to the mean time,
in the place where the offence was com-
mitted.” Gen. Laws Mass. Sess. 1847,
¢ 13. .
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§ 810.] CRIMES. [BOOK 1T,

Eiltl‘lle % to have been committed in the night-time generally, which

B .

stutate, | is also good at common law.! In some jurisdictions it is
burglary to break ito a dwelling with felonious intent

in the day-time,?
VIf. INTENTION,

§ 810. Tho indietment, where no consequent fclony 18 laid, must
not only aver the breaking to be with an intent to com-
Felontous — mif a felony, common law or statutory, but such intent,

intent must

be sverred 8 laid, must be proved beyond reasonable doubt.?
proved. It is a defence that the object of the defendant was to

CHAP. X.] BURGLARY. {§ 812

The violent breaking into the dwelling-house of another, with
intent to disturd the peace, may be indictable at common law as
malicious mischief, but is not burglary ;! vor is it burglary to enter
a house for adulterous purposes, where adultery is not a felony.?

§ 811, Intent in burglary, as in other eriminal offences, is to be
inferred from facts.? If the defendant actually com- . -
mitted a felony when in the house, or took unequivocal ferred from
steps toward such a commission, this gives a strong infer- ™
ence that his entrance was with intent to commit the felony.* DBut
a variance as to the intent stated may be fatal ;* and it has been
held that an allegation of an intent to steal will not be sustained by

expose as a detective the parties really guilsy.*

If the breaking and entering be at different times, hoth mnst -

appear to have been done with the same felonious intent.s

1 See Com. v. Williams, 2 Cush. 5532 ;
Butler », People, 4 Denio, 68; Poople
v Burgess, 36 Cal, 115 ; Teople . Tag-
gart, 43 Cal. 81 ; infra, § 817.

2 Bee State v. Newbegin, 25 Me, 509 ;
Conely v. Btate, 2 Tox. Ap, 412.

¥ Infra, § §18; 1 Hawk. c. 38, 5. 18;
3 Inst. 65; 1 Hale, 561; R. ». Brice,
R. & R. 450; R. ». Furnival, Ibid.
445; R. v Cobden, 3 F. & F. 833;
Jones ». Btate, 11 N. H. 269 ; State v,
Ayer, 3 Fost. 301, 318 ; State . Cooper,
16 Vt. 551 ; Com. ». Newell, T Mass,
247 ; Osborne ». People, 2 Park. C. R.
6583 ; McCourt ». People, 64 N, Y. 5583;
Btate v». Eaton, 3 Harrington, 554 ;
State ». Carpenter, 1 Houst, C. C\. 367;
State v. Carter, Ibid. 402; State ».
Cody, Winston, N. C. 197; State v
Cowell, 12 Nuv. 337; Reeves v. State,
7 Tex. Ap. 276.

. In Robinson ». SBtate, 53 Md. 151,
where the defence was that the intent
was to have sexnal connection with an
inmate of the bhouse, the conrt said:
#*1IF it be irue as offered to be shown,
that the prisoner had knowledge, at
the time of his entry into the house, of
the lewd and lascivicus habits and
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character of the witness, or that he had
had improper intimacy or intereourse
with hor, these were circumstances
proper tobe left to the jury for their
consideration in passing upon the
question of intent, with which the act
was done,*!

A breaking and entering with intent
to cut off an ear of & person in the
Louse is not felony by the common Igw,
nor by the Massachusetts statute of
1504, 6. 123. Com. z. Newell, 7 Mass.
247. Bes supre, § 810. Bo breaking
into a house with intent to embezzle, but
not stea! (where embezzlement iz not a
felony}, i not burglary. R. ». Ding-
ley, 1 Bhow, 53; 2 Leach, 841, Infra,
§ 820,

In People ». Colling, 53 Cal, 185,
it was held that if the defendant act
through an agent, who is a decoy, and
who enters the building without in-
tending to steal, the offence iz not
made out. Supra, § 231

As to inference from other attempts
sue Whart. Cr. Ev. §§ 31-2.

t Price ». People, 109 111, 108 ; supra,
§§ 149, 231 a.

& R. v. Emith, R. & R. 417.

proof of an intent to have sexual intercourse.®
§ 812. Whether the felonious intent be executed or not is im-

material, supposing that it can be inferred. It is in this

Felonious

point that burglary differs from robbery, which requires intent need

not be exe-

that something be taken, though it be not material of ..

what value7

‘Where a man burglaricusly entered a roem in which a young
woman wag sleeping, and grasped her ankle without any attempt at
explanation, when she sereamed and he fled, this is evidence of an
attempt to commit a rape, and must be submitted by the court to

1 Swprae, § 173 Hackett . Com., 1
Penn. St. 95; Com. ». Taylor, 5 Bin-
ney, 251,

Under the Ohio statute, which pre-
seribes the punishment for breaking
and entering in fhe night 3 mansion-
heuse in which any person shall regide
er dwell, and committing or attempting
to commit any personal violence or
abuse, the intent with which the party
enters forms no part of the offence.
Forsyth ». Btate, 6 Ham. 22.

It is mot burglary where the object
is to take goods under claim of title.
R. v. Knight, 2 East P. C. 570 infra,
§ 884,

2 State v, Cooper, ut sup. -

2 Bee Whart. Crim. Ev. §§ 734-799 ;
R. ». Brige, R. & R, 450 R. ». Cobden,

3F. & F. 833; Com. ».- Williams, 2
Cush. 582 ; People v. Larned, 3 Belden,
445 : Ozborne v. People, 2 Parker C. R.
583 : Hacketi ». Com. 15 Penn, St. 24;
State +. Manlnff, 1 Houst. C. C, 208;
Johngon r. Com, 20 Grat. 796; Brown
v. Btate, 59 Ga. 4566 ; Btate v. Woods,
31 La. An. 267; Franco ». Btate, 42
Tex. 276 ; People v. Beaver, 45 Cal. §7.

f State w. Synires, 11 N. H. 37;
Com. v. Tuck. 20 Pick. 356 ; People v,
Marks, 4 Parker C. R. 153 ; Stoops v.
Com., 7 8. & R. 491.

& Neunbrandt ». State, 53 Wis. 8%

§ Robinson v. State, 53 Md. 151 ; su-
pru, § 810, Rut see People ». Sote, 53
Cal. 415; ¥Whart. Cr. Bv. § 149.

7 2 East P. . 513; Olive v. Com., §
Bush, 376, '
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the jury.! But a mere touching the foot of a woman is not ground
from which such an intent can be inferred.?

It is no defence that the intent was impossible of execution;® as
where the thing sought was not in the house,* or that it was frus.
trated by extrinsic agencies.’

§ 813. Mere possession of stolen goods, without other evidence
Possession of guilt, is not to be regarded as primd facie evidence of
- ofstolen  the burglary.® But where goods have been feloniously
e, taken by means of a burglary, and they are immediately
E‘;‘;Zr&fry or soon after found in the actual and exclusive possession

of a person, who gives a falsc account, or refuses to give
any account of the manner in which the goods came into his posses-
sion, proof of such possession and guilty conduct may sustain the
inference not only that he stole the goods, but that he made use of
the means by which access to them was obtained.” There should be
some evidence of guilty conduct, besides the bare possession of the
stolen property, before the presumption of burglary is superadded
to that of the larceny® But extrinsic mechanical indications may
constitate such additional evidence.?

It is not mecessary, in order to put proof of goods stolen in evi-
dence, that they should be specified in the indictment.!

CHAP, X,) BURGLARY. : [§ 816.

VIII. INDICTMENT.!

§ 814. The offence must not only be laid to be done feloniously,
but also burglariously; which is a term of art, and can- 5, .
not be expressed by any other word or circumlocution.? teclneal
It must be stated, also, that the offender broke and en- should be
tered the house; a breaking without an entry, or vice "%
versa, is insufficient.® The want of owner’s consent need not be
alleged.*,

§ 815. It must be laid to be done in a mansion or dwelling-
house ; and, therefore, if it be only said to be in the .
house of such a omo, it i3 not sufficient® The words mnstbe

. N . averred to
mansion-house sufficiently describe a dwelling-house.® be dwell-

In Ohio, under the statute, the indictment must allege Ehouee:
or imply that some person resided or dwelt in the house.?

Where the burglary is in any out-house which by law is consid-
ered part of the dwelling-house, it must still be laid to be done in
the dwelling-house.®

§ 816. It is material to state to whom the mansion belongs with
accuracy in the indictment.? The ownership, as has already been
geen,! ig to be stated to be in the oceupant, if a lessee or other tenant

I Btate v. Boon, 13 Ired. 244.

! Hamilton v State, 11 Tex. Ap.
116. Bee Robingon v. State, cited supra,
§ B10, .

* Supra, § 186; Btate v, Beal, 37
Ohie Bt. 108; thongh ses R. ». Lyons,
2 East P. C. 497; R. ». McPherson,
Dears. & B. 197, Adiscussed supra,
§ 188, and see more fully infra, § 820.

4 Btate v. Beal, 37 Ohio St. 108,

¥ Supra, § 187, Btate ». Mclanisl,
Wing. (N, C.) No. 1, 249,

¢ People ». Gordon, 40 Mich. 718;
State ». Hayden, 45 Iowa, 11; Peo-
ple v. Beaver, 49 Cal. 7.

7 Com. ». McGorty, 114 Mass. 259 ;
Davis v. People, 1 Parker ¢, R. 447;
Walker v, Com., 28 Grat, 968 ; Stunart
v. People, 43 Mich. 255; Brown e.
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Btate, 61 Ga. 311; Bryan ». State, 52
Ibid. 179 ; Smith ». Biate, 62 Ibid. 663 ;
Neubrandt v. State, 53 Wis. 8. See,
as to the presnmption generally arising
from the possession of stolen goods,
Whart. Crim. Ev. § 758.

8 Ibid. ; R. ». Coots, 2 Cox C, C.
188,

f Com. ». Williams, 2 Cush. 532;
People v. Larned, 3 Beld. 445 ; Enick-
erbacker v. People, 43 N, Y. 177;
Btate ». Harrold, 38 Mo. 498; Frank
v. Btate, 39 Miss, 705 ; People ». Win-
ters, 20 Cal. G58; see State v, Owens,
9 Mo, 619; Whart. Cr. Ev. §§ 764
et seq.

W Fafra, § 820; Com.w. MeGorty, 114
Mass, 229, Bee Foster vz, People, 49
How. Pr. §9.

1 For forms of indictment, see Whart.
Free. tit. BrReLARY.

t 1 liale, 550; 4 Co. 39 &; b Ibid.
121 4; State ». Mc¢Donald, 9 W. Va.
454 ; Siate v». Hughes, 22 Ibid. 766 ;
Portwood v. Btate, 29 Tex. 47; Whart.
Cr. PL. & Pr. § 2656.  As to Illinois, seo
Lyone » Peopls, 68 Ill. 271. As o
jmmateriality of surplusage, see Harris
v. People, 44 Mich, 305. That non-
consent need not be averred, see Bun-
tain ». State, 15 Tex. Ap. 485.

3 1 Ilale, 5560 ; R. ». Compton, 7 C.
& P.139. In Massachusetts, under the
Rev. Stats., the term is no longer neces-
sary. Tully v. Com., 4 Met. 357. See
Tr. & H, Irec. 67. That the entrance
need not be averred to be burgia-
riongly, seu Reed ». Btate, 14 Tex. Ap.
662.

{ Sullivan v, State, 13 Tex. Ap. 462;

Reed ». Btate, 14 Ibid. 662; overruling
Brown ». State, 7 Ibid. 619.

51 Hale, 550, 566 ; 1 Hawk. c. 38,
£. 10; 4 Blae. Com. 224, 225. Supre,
§ V84. As te meaning of dwelling-
house, see Quinn ». People, 71 N. Y.
561, ) :

5 Com. », Penncck, 3 8. & R. 199,

T Forsyth v. Btate, 6 Ham. 22,

82 East P. C. 512; MeElrath v
State. §5 Ga. 562.

& Supra, 9% 7B3 ef sap.; Wilson v.
Btate, 34 Ohio St. 199 ; State ». Fock-
ler, 22 Kan, 542,

°Bee supra, §§ 787, TO8, S04-T;
‘White’s Case, Leach, 216 ; Cole’s Case,
Moor, 466; 1 Hale, 558, Bee Doan w.
State, 26 Ind. 495 ; State ». Morrissey,
22 lewa, 158; €. People ». Van Blar-
com, 2 Johns. 105 ; Quinn #. People,
71 N. Y. 561; Houston v. State, 38
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entitled to possession,’ though it ig said that ownership may be Jaid in
either landlord or tenant.? Under the Married Woman’s
gﬁ;’fﬁgﬁp Act, the ownership may be laid in a married woman,
eorrectly  when it is taken and oceupied by her.® When the owner-
ship ig unknown, it may be so stated.*
§ 817. The indictment must not only state the offence to have
been committed in the night, but it was once thought that
Oflence . . .
must be 1t should state the particular hour of the night; though
have b it was not held necessary that the evidence should
:ﬂg‘ﬁlf strictly correspond with the latter allegation.® The bet-
ter opinion now seems to be, that it is enough to aver the
offence to have been in the night.$ It is also enough to say <« about
the hour of twelve in the night of the same day.”” It is certainly
insufficient to aver the offence to have been committed between the

hours of twelve at night and nine the next morningd But the date,

in other respects, i3 immaterial,
limitations.?

(Ga. 165. As to occupation by tenant,
see supra, §8 T80, 789, 799,

An unocenpied house of A. may be
averred to be tho dwelling-honse of A.,
on an indictment for breaking and en-
tering. Com, v. Reynolds, 122 Mass,
454,

That proof of the ds faclo existence
of & corporation may sustain tho alle-
gation of ownership, see Whart. Cr.
Ev.9th ed. §§ 164 a, 527. Frfra, § 941;
supre, § 716,

! Bee supra, § 758. State », Short,
54 Iowa, 392; MoCrellis v. Btate, 69
Ind. 159 ; State », Ashton, 88 Ga. 25.

Under Alabama statnte see Anderson
v. Blate, 48 Ala. 665; Murray v. Biale,
Ibid. 675. As to joint ownership see
Woblib v, State, 52 Ibid. 423,

? Eennedy v. Btate, 81 Ind. 379,

3 Btate v. Trapp, 17 8. C. 487 ; aliter
at commen law, supra, § 800,

! Bitgte ». Melntire, 5% Towa, 264.

5 2 East P. C. 515 See Lowis o
State, 16 Conn. 32; Com. ». McLangh-
lin, 11 Cush, 598; Com. v. Marks, 4
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unless affected by tho statute of

Leigh, 658; Hall ». People, 43 Mich.
417; State v, Tazwell, 30 La. An. Pt.
11. 884; pee Btato ». Ruby, 61 Jows, 84.

§ Whart. Cr. 1. & Dr. § 130. This
is clearly the case under statutes which
gpecify simply *¢ the night’’ as the
predicate. See Com. ». Williams, 2
Cush, 582; People . Burgess, 35 Cal.
115.  But at common law, as has been
already shown, the reasen of the case
is to the samo effect.  Supra, § 210,

7 State v, Seymonr, 36 Me. 225 1 Met-
hard v. Btate, 19 Ohio St. 363,

# Btate v. Mather, Chipman, 32.

An indictnent charging that the
goods were feloniously and barglarions-
ly taken from a dwelling-honse, with-
out charging that this was done in the
night-time, is not a gued indictment
for burglary, but is only an indictment
for & larceny. Thompson r. Com., 4
Leigh, 652. The noctanter must be
expressly alleged. Lewis v. Btate, 16
Conn. 32; Mark’s Case, 4 Leigh, 658;
Whart. Cr. P1. & Pr. § 130,

¢ State ». Branham, 13 8, C. 385,

CHAP, X.] BURGLARY. [§ 818,

§ 818. It must be alleged and proved, either that a felony, which
must be specified, was committed in the dwelling-house,
or that the party broke and entered with intent to com- Intent to
mit some felony within the same ;! and the avermer'nt of felony
intent will be enough, without an averment of stealing.? averred,
Where the averment of larceny is made, it is not neces- ap ="
sarv’, it is =aid, to aver the intent to be felonious, the
pre;nmption being that it was s0.> But it is unsafe to leave out the
felonious intent, since in such case if the consummated act be not
proved, the defendant must be acquitted.* ] ]

The same burglary may be laid to have been committed, in eev-
eral counts, each with a distinet intent.® o

If, however, no committed felony being averred, the indictment
neglect to specify the felony which the defendant 'intende(i to com-
mit, the defect is fatal.® But when this is well laid, surplusage n

PR )

deseribing things stolen may be rejected.”
Entrance, as well ag breaking, musi be averred.?

1 Supra, § 810; Wobster . State, 9
Tox. Ap. 75; Jones ». Siate, 18 Fla.
&89,

¢ Supra, § §10; 2 Hale, 513; State
». Moore, 12 N, H. 42; State v. Brady,
14 V4. 353; Com. ». Tuck, 20 Tick.
356; Morray v. State, 48 Ala. 675
Snow z. State, 54 Ala. 138, and cases
next cited. Ses Pardne v Btate, 4
Raxt. 10; Stevenson v. State, b Ibid.
681.

That under Iowa statute, ** burglari-
ons,” i3 not mnecessary to qualify in-
tent, see Btate ». Short, 54 Iowa, 392,

3 Jomes v. State, 11 W. H. 280 ; Blate
¢. Squires, Ibid. 37 ; State v, Moore, 12
Thid, 42; Com. ». Browm, 3 Rawle,
207 People w, Bhaber, 33 Cal. 36,
See Edwards 2. State, 62 Ind. 34.  Su-
priy § 810,

4 R. ». Furniva}, R. & R. 445; Jones
v. State, 11 K. H. 269 ; State v. Ayer,
3 Fost, 301; Btate v». Brady, 14 Vi
953; Com. v. Tuck, 20 Pick. 356;
Stoops ¢, Com., 7 8. & R. 491, Bee

supra, §§ B11-12; State ». Curtis, 30
La. An. Pt. IL. 814; Reed ». Stata,\ltl
Tex. Ap. 662.

5 1 Last P, C. 515, State ». Eaton,
5 Harring. 554; Whart. Cr. FL. & Pr.
§5 356-00. As to intent to ravish, see
People v. Burns, 63 Cal. 614, Infra, §
821.

& State z. Lockhart, 24 Ga. 420;
Portwood v». Btate, 29 Tex, 47; People
v. Nelson, 58 Cal. 104, If the larceny
he defectively avarﬁad, it may be re-
jected as surplussge, supposing the
intent to be well laid. Larned v.
Com., 12 Met. 24¢; State v. Dooley, 64
Mo. 145 ; and see infra, § 820. PBuata
general verdict in such ease is bad.
State v, Doolsy, supra.

7 Infra, § 820 ; Burke ». State, 5 Tex,
Ap. T4.

% Supra, §§ 773, 818 ; Pines v. Blate,
50 Als. 153 ; Staie v. Whitby, 15 Eans.
402; Whart, Cr. PL & Pr. $§ 243,
465, ) .
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§ 819.- That burglary and larceny may be joined, is elsewhere
Defendant  S€€0-'  When larceny is joined to burglary, the defend-
may be ac-  ant may be acquitted of one, and found guilty of the
Eﬁfgﬁiﬁf other, if the offence on which there is a conviction is
and eon. properly pleaded® Thus, if the prisoner be charged
larceny.  that he feloniously and burglariousty broke and entered
the dwelling-house of J. 8., and then and there certain goods of J.
3. feloniously and burglariously did steal, etc.; the indictment
compriges two offences, namely, burglary and larceny; and there-
fore he may be acquitted of the burglary if in accordance with
the evidence, and found guilty only of the larceny.® But in such
cage, if the prisoner be acquitted of the larceny, he cannot, as has
been seen, be found guilty of the burglary, unless there be an intent
to steal charged; because, unless intent be charged, the larceny
constituies part of the burglary.t And if larceny be not charged,
there can be no convietion of larceny® nor can there be any con-
viction of lareceny except of the articles specified in the indictment.
Whether the sentence, in case of a conviction of the double offence,
can be for burglary plus larceny, depends upon local practice and
sometimes statutory prescription.? -

1 Whart. Cr. PL. & Pr. § 244; supra,
§ 818; Harris ». Siate, 61 Miss, 304,

% Supre, § 27; R. v. Vandercom, 2
East I. C. 519 ; Btate v. Bquires, 11 N,
H.37; Com.v. Hope, 22 Pick. 1; Crow-
ley v. Com.,11 Met. 575 : Stoops ». Com.,
78. & R. 491; Com. v. Brown, 3 Rawle,
207; Com. ». Solby, 156 Weekly Notes,
392; Btate v. Hayden, 45 Iowa, 11;
Clarke v. Com., 25 Grat. 308 ; Berry v.
State, 10 Ga. 611; Bush » State, 65
Ibid, 658; Bell ». State, 45 Alz. 684
State v. Alexander, 56 Mo. 131 ; State
r. Tarner, 63 Ibid. 436; State . Ow-
eng, 7% Itd. 619 ; Harris . State, 61
Miss. 304; Dunham v. State, 9 Tex.
Ap. 330, Bee State ». Butterfield, 75
Mo. 207, That the conviction of lar-
ceny and a¢quittal of burglary is a bar
‘to another irial for the burglary, see
Whart. Cr. P1. & I'r. §§ 455, 465, £96.

In Migsigsippi it has been ruled that

GB6

on an indistment for burglary and lar-
ceny a genoral verdiet of guilty iz a
verdict of guilty of burglary alone,
Roberts ». Btate, 55 Miss. 421,

$ Bee, also, Btate v. Brady, 14 Vt.
353 ; Bhaffer v. Btate, 59 Jowa, 290;
State ». Cocker, 3 Harring. 554 ; State
». Johnson, 34 La. An. 49 ; Shepherd v.
Biate, 42 Tex. 501.
. 4 Beo Whart. Cr. PL & Pr. §§ 465-8;

R. v. Furnival, E. & B. 445; Jones ».

State, 11 N, H. 269.

§ Btate . Warner, 14 Ind. 572; Fish-
er v. State, 46 Ala, 717; Roberts o.
State, 14 Ra. 8.

§ Btate ». MoGraw, 74 Mo. 573.

7 See Kite ¢, Com., 11 Met. 581 ; State
v. Heuley, 30 Mo. 509, sustaining dou-
ble sentence; and Breese ». Btate, 12
Ohio $t. 146, declaring for burglary
alone ; and see Lyous ». People, 68 111,
271. 'When the conviction iz for lar-

CHAP, X,] : BURGLARY, [§ 820.

Petit larceny, when a felony can be joined with burglary.!

A general verdict of guilty, on an indictment for burglary and
larceny, will be regarded as exclusively applying to the charge of
burglary.? - :

§ 820. If the indictment charge generally an intent to steal the
goods  in the said dwelling-house then and there being,” Coods in.
this is good,® and may be sustained by proof of stealing yenaed to
the goods of C. D., a stranger in said house,* or by Desiolen
proof of intent to steal whatever was in the house ;° and be speci-
thig holds good even though the indictment should aver,
besides the intent, an actual stealing of the goods of E. F., which
goods belonged only to E. F. as joint owner with G. H.,.or to G.
H. exclusively.? For the averment of stealing may be rejected as
surplusage,’'and the burglary left to stand supported solely by the
intent, and it is enough to aver the intent to be generally to .st'ea.l
the goods which are in the house. There are English authorities,
as we have seen, to the effect that if the intent be averred to be to
steal the goods of A. B., it is a fatal defeet if no goods of A. B.
are in the house.®? This is no doubt true when there is no separate
averment of intent, and when the ownership in the averment of

ALY

ceny, the grade is determined by value,
as in other eases of larceny. Siate v,
Barker, 64 Mo, 282.

On n conviction for breaking and
entering a store, and stealing there-
frem, the prosecuting officer may enter
a nolle prosequi as to the breaking and
entering, and thereby leave the de-
fendant punishable for the simple lar-
ceny alone, Anon., 81 Ma. 592,

1 But see Short ». State, 63 Ind. 376;
State ». Ford, 30 La. An. Pi. 1. 311;
Adams ». State, 55 Ala. 143 ; People ».
Murray, 8 Cal. 519.

As to eonvietion of pgtit larceny, see
Borum v. State, 68 Ala. 468. Jufre, §
862 @, See, also, Peaple v. Murray, 8
Cal. 5135 infra, § 802 4.

2 Roberts ¢, State, 55 Miss. 421, See
State ». Christian, 30 La. An, Pt. L.
347; Robertson ». Btate, 6 Tex. 669.

3 Com. v. McGorty, 114 Mass. 208 ;

Jones v, State, 18 Fla. 889, Bee, geve-
rally, Bluett v. State, 12 Tex. Ap. 39,

t R, » Lawes, 1 C. & E. 62; Hall ».
State, 4% Wis. 688 ; Btate r. Clifton, 30
La. Ap. Pt. II. 951 ; but see Wilburn
v, State, 41 Tex. 237.

® Oshorne v. People, 2 Parker C. R.
583 ; Btate ¢. McDaniel, Wins. {(N. C.)
249 ; Olive ». State, b Bush, 376; and
see supra, ¥H 101 e seq.

6 See supra, §§ 120, 186; R. wv.
Clarke, 1 C. & K. 421; Larned v
Com., 12 Met. 240 ; State v, Brady, 14
V. 353,

7 Supra, & 818,

& R. v. Jenks, 2 Leach, 774; 2 East
P. C. 514 ; R. v. Lyons, Ibid. 497; R.
». MePherson, Dears, & B. 187. Bee as
parallel ease, R. v. Parfit, 8 C. & P,
988 ; Siate ». Shaffer, 59 Iow_'a, 290,
Supra, §§ 186, 644. i
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larceny is wrongly stated.! But the weight of authority, as has
- been noticed, is that it is no defence that the burglar was mistaken
a8 to the ownership of the goods.? And it may be regarded as a
rule that when the intent is distinetively averred, it is not necessary

to specify the goods stolen,? or their value.?
§ 821. It has been already secn that if the intent be proved to be

Comnts t(f _commit a misdemeanor (e. g., assaulting instead of
varying oy killing, or embezzlement instcad of larceny), an acquittal
be 1n(t1r0- must be bad, not merely on account of variance, but
aced,

becanse no felonious intest is proved.®* To avoid such
variances, it is important to have several counts in cases of doubt,
50 a8 to adapt, as has been already observed, the intent to any con-
tingency of the trial.® Different phases of statutory burglary may

be also joined.?

IX. ATTEMPTS.

Atterapts § 822. An attempt at burglary is indictable at com-

indietabile

at common MON law.? and breaking the yard of a dwelling-house

law.

! Btate v. Manluff, 1 Houst. C. C.
208 ; State v. Lee, Ibid. 335.

¥ Supra, §§ 186, 812; R. ». Clarke, 1
C. & K. 421, State ». Brady, 14 Vt.
528 ; State v, Beale, 37 Ohio St. 108.

1 Bpencer ». State, 13 Ohio, 401 ;
Ilillsman », State, 68 Ga. 836 ; State ».
Beckworth, €8 Mo, 82. Bee State ».
Bartlett, 55 Me. 200; Com. », Wil-
liamg, 2 Cnsh. 582 ; Hunter ». Btate,
29 Ind. 80; Boose v. State, 10 Ohio 8t.
575; Burke ». State, 5 Tex. Ap. T4.

! Spears v. State, 2 Ohio St. 580,
Btate v. Beckworth, 68 Mo, #2; Kelly
z. Btate, Y2 Ala. 244; Henderson v,
State, 70 Ihid. 23; contra, People ».
Murray, 8 Cal. 519; the reason given
being that petit larceny = a misde-
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with intent to commit burglary is such an attempt.?

meanor cnly. But if the intent be to
stea) the goods of A, B., this Intent is
Irrespective of value, and hence thip
distinction is not good. In any view
it does not Leld where petit larceny is
@ felony.,  Bhort ». Btate, 63 Ind. 374,

& Supre, § 810; R. » Dingley, 2
Leach, 841 ; R. ». Enight, 2 East P. C.
510; R. ». Dobbs, Ibid. 613

8 2 East I C. 515; 2 Leach C. C.
1105, nota. Bee Bell v, State, 48 Ala.
654,

7 Whart, Cr. PL. & Pr. § 290; Gon-

zales ». State, 12 Tox. Ap, G57.

8 Supra, § 185; R. ». Bpanncr, 12
Cox C. C. 155 3 B v. Bain, L. & C. 129 ;
9 Cox C. C. 58.

% Com. v. Smith, § Phila. 305.

CHAP. XI.] ' ARSON, [§ 825.

CHAPTER XI

ARSON.

Arson {g the malicions barning of
another’z house, § 325,
L. BurNiNg. .
Any appreciable burning is suffi-
cient, § 826,
Must be causal copnection between
ignition and combustion, § 827.
Mecans of jgnition are imrmaterial,
§ 828,
II. INTERT.
Burning must be malicions, § 829.
Maliciougly burning one’s own
house and thereby burning an-
other’s is arson, § 880,
Intens to be inferred from facls, §
831,
III. PROPERTY BURKED.
Arson to burn house and contigu-
ous warehouses, § 833.
And so of barn, § 83.
But mot n deserted or unfinished
dwelling, § 835,
. By statute offcuce extended, §
835 a.

IV. OWNIRSEIP.
Ownership at common law must
be established, § &36.
‘Possession is the test, § 837,
Husgband and wife not guilty of
arson in burning their common
house, § 538,
V. INDICTMENT.
Indictment must contain technical
terme, § 839,
At common law building may be
1aid as house, § 840,
Owoership muet bo 1aid and proved
as laid, § S41. .
Intent te defrzud should be cor-
rectly stated, § 842,
V1. Borxine wITH INTENT TO DE-
FRATUD INBUKERS.
Such burning s statutory arson, §
© 848,
VIL. ArTTEMCTS.
Indictable at common law, § 844,

ARSON AT COMMOX Law.!

§ 825, Arson is the malicious and wilful burning of another’s

house ;? the gist of the offence being the danger to the

Arson 18

life of persons who may be dwelling in the house fired.? the mali-

cipus burn-

When the firing of an out-house,! from the nature of ingof

another’s

things, is likely to communicate the flames to the house, } gce”

1 See Wharton's DPrecedents, 388-

409,

¢ 4 Blae, Com. 220. Hee People v.

3 See cases eited infre, § 837
4 The eommon law in this respect is

now absorbed in statntes making such

Fisher, 51 Cal. 319 ; Young ». Com., 12 offences specifically indictable. Infra,

Bush, 243,
VOL. I.—44

§§ 1065 & seq.
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§ 826.] CRIMES. [BOOK 1L,

this is g firing of the housc.! It is also said to be arson, at common
law, malicionsly and wilfully to burn ancther person’s barn stored with
hay or grain.® And the reasons for this pesition are: (1) that not
only cattle are sheltered in barns, but that they are often occupied
by persons who have charge of them ; and (2) that their contiguity
to dwelling-houses, and their inflammable character, render the
fire which consumes them likely to spread to the dwelling-house.
When such is the case, and when the fire thus maliciously started
burns the dwelling-house, the offence is arson at common law.3

I. BURNING.

§ 826. 'The offence is consummated by the least burning of the
. house. The charring of floor or wall is sufficient,* and
;:;‘gl;‘l’p“” it makes no matter how scon the fire be extinguished.
burningIs < The burning necessary to constitute arson of a house
at common law,” says Sir William Russell,® * must be
an actual burning of the whole or seme part of the house;? . . .
but it is not necessary that any part of the house should be wholly
consumed, or that the fire sheuld have any continuance ; and the
offence will be complete though the fire should be put out, or go
out of itself.””® ¢ Betting fire to” is, in this sense, equivalent to
¢ burning.’”?
To burning it is not necessary that there should be s flame.?®

[TV Y.

s

LR. v Cooper, 5 €. & P. 535; Gage
v. Bhelton, 3 Rich. 242. Bee 2 East P.
C. 1020; R. v. Jones, 2 Mood. C. C. 308 ;
State ». Btewart, 4 Conn. 47; State ».
Terry, 4 Dev. & Bat. 185 ; Overstreot
v, State, 45 Ala. 30. In the New York
Penal Coda of 1882, §§ 486—493, this
definition is modified and the offence
divided into three degrees,

# 1 Hale P. C. 567; R. ». Reader, 1
Mood. C. C. 239 ; Sampszon v, Com., 5
W. & B. 385. [fnfre, § 834, But see
contra, a3 fo stack of hay, Creed o.
People, 81 IIL H65. Compare Com. ».
Macomber, 3 Masz. 254; Gibson ».
Btate, 54 Md. 447 ; State ¢, Pope, 9 8.
C. 273.

3 R. v. Cooper, wt sup. Bee Overstreet
v. Btate, 46 Ala. 30.
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¢ R. ». Russell, C. & M, 541; Com.
v. Toeker, 110 Mass. 403; People w.
Cottrell, 18 Johns. 115 ; State », Bandy,
3 Ired. 570; Stafe », Mitchell, 5 Ibid.
350 ; People v. Haggerty, 46 Cal, 354,
TPeople v Simpeon, 50 1bid. 304,

5 1 Hawk. ¢. 39, s. 17; 3 Inst. 66
1 Hale, 569; Dalt. 606 ; 2 Russ. on Cr.
068 ; Btate ». PBabeock, 51 Vi, b70;
Hester ». Btate, 17 Ga, 130,

& 2 Russ. on Cr. §48. As to attempt,
see suprg, § 181,

7 Hee R, v. Judd, 2 T. R, 255,

8 3 Tnst. 66; Dalt. 506 1 Hale, 568,
569 1 Hawk. P. C. c. 38, 5, 16, 173 2
East I'. . c. 21,5 4; Com. v. Van
Bhaack, 16 Mass. 105.

¥ State ». Dennin, 32 Vi. 158,

¥ IR, v, Stallion, 1 Mood. C. C. 398,

CHAP, XI.] : ARSON. [§ 829,

Whether a board, produced in court, is burned, is a question for
the jury.?

Burning of personal property in a house is not, however, arson
unless the building itself e in some way charred or burned.?

§ 827, As has been already shown,? there must be a causal con-
nection between the ignition and combustion. The de-
fendant is not responsible if the combustion take place gﬂﬁ'e
from the agency of extraordinary and incaleulablo natural gonnection
causes, or from the interpositicn of the independent, self- igaition
determined action of another person.* The defendant’s %Eilmfﬁﬂ i
participation must be proved beyond reasonable deubt.

The jury in some jurisdictions may be taken to view the house.®
Experiments are admissible to show the character of the burning.’?

How far a watchman, appointed to watch for fires, is responsible,
if by negligence on his part he omits to give notico that a firc has
beguan, has been already disenssed.?
. § 828, The instrument of burning is immaterial. To set on fire
by hot shot would, no doubt, be arson; and so of kindling Monms of
a fire in a stack, or other adjacent structure, likely to jgution
communicate - to the dwelling, and which does so com. &r¢lmme
municate.? Burning & series of houses by one ignition,
though the periods of the conflagration of each were successive,

may be charged as one act.”

JI. INTERT.

R

§ 829. The buraing must be malicious," otherwise it is not felony,
but only a trespass, and therefore, as we have seen,' no negligence

I Com. ». Betton, 5 Cush. 427.

The corpus deficti includes both the
burning of the house and the defen-
dant’s gnilty agency, which should be
established before confessions of an ae-
ensed party should be received to show
that he was the incendiary. Whart.
Cr. Ev. §3 439 et seg. Bwe Sam ». State,
33 Miss. 34T,

2 Supra, § 826,

3 Supre, § 153, .

4 McDade v. People, 29 Mich. 50.

& People v. Fairckild, 48 Mich. 31.

¢ Fleming ». State, 11 Ind. 234;
Whart. Cr. PL & Pr. § 707,

7 R. v. Haseltine, 12 Cox C. C. 404.

8 Supra, § 130,

¥ R. v. Cooper, 5C. & ¥. 535 ; Grimes
». Btate, 63 Ala. 166, See infra, § §54;
supra, § 102,

1t Woodford v. People, 62 N. Y. 117.
But sec Whart. Cr. Pl. & Pr., §§ 254,
2064, 469,

1 2 East P. C. 1033 ; Jesse v. Btaie,
28 Miss. 100. Bew R. v. Naitrass, 15
Cox C. C. 73; R. v, Harris, Ibid. 75;
Davis v State, 15 Tex. Ap. b4,

1 Supra, § 827. '
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§ 830.] CRIMES, [BoOK 11

or mischance amounts to it. Thus, in England, if a person not pro-
Bammge DU qualified, by shooting at game, happen to set fire to
muss be  the thatch of a house, or if a man shoeting at the pouliry
maliclous. — » another do the same, the offence is not arson.! And
it has been held that the seiting fire by a prisoner to his cell is not
arson, if the intent were merely to effect his own escape by making
a hole, and not to burn down the building, though it is otherwise
if the intention were to burn the house.? It has also been argued
that if a man, intending to commit & felony, by accident set fire to

another’s house, this is arson at common law, and also within the’

statute ;¥ and so if, intending to set fire to the house of A., he acci-
dentally set fire to that of B.* But in the former case the hetter
course is to prosecute the defendant, not for arson, but for an
attempt to commit arson, and alse for a negligent burning; and in
the latter for attempt at arson of Az house, and the negligent
burning of B.’s house, unless the burning of B.’s house was a natural

conscquence of the firing of A.’s housc.® Tt is hard to see how the.

averment of an intent to burn As house ean be sustained,
when there was no such intent either specifically or gonerically.
In any view, however, it i3 not neccssary that there shonld be a
specific design to burn the particular house. The indictment is sus-
tained if there be proof of a design to injure eithor the house fired,
- or an attached house, or the public gencrally, as where a gencral
conflagration is designed.®

§ 830. The prevalent view is that if a man, by wilfully setting
Malicious.  fire to his’own house, with a malicious intent, burn also

1y burning - . f . 7
o s the house of one of his neighbors, it will be arson.

1 1 Hale, 567, 569 ; 3 [nst. G7. C. 550, where it was rightly Leld not
2 People v, Cottrell, 18 Johna. 115, arson for a sailor toset Gre to a ship hy

Bee, algo, Btate », Mitchell, 5Ired. 350; Llighting spirits which he was trying to’

Jenking ». Btate, 53 Ga. 33; Delany =,
State, 41 Tex. 601; Com. ». Posey, 4
Call, 109 ; Stevens ». Com., 4 Leigh,
$83 ; Bauke v. State, 4% Ala, 30 Lockett
v. State, 63 Ibid. 5; 22 Am. Rep. 255,
and note. In Delany ». State, the dis-
tinetion in the text is affirmed.

3 Bee Fogter, 208, 250; 1 Hale,
567-9; R, ». Regan, 4 Cox C. (. 335,
cited suprg, § 120, DBut see R. .
Fanlkner, 11 Irish L. T. 13; 13 Cox C.
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steal ; snd see Jesse v, State, 28 Miss,
100,

1 1 Hale, 569, See Weodford v. Peo-
ple, 62 N. Y. 117.

5 Bes supra, §§ 317-18, 322,

¢ Ibhid. People #. Oreutt, 1 Park C.
R, 252 Lacy v, State, 15 Wis. 13;
supra, §§ 106 et seq.

7 Bee R. v. Probert, 2 East P. (.
1031 ; R, », Isaac, Ibid. ; R. v. Scoficid,
Cald. 397 ; McDenald &, People, 47 Tl

CHAP. XL] ) ARSON, [§ 830,

This is no deubt true, if the defendant’s house were 80 house and

therehy

situate that the probable consequence of its taking fire 1y ping
was that the fire would communicate to the houses in its auother's
neighborhoed, and if there were grounds from which an

intent to produce a general conflagration, or a burning of the neigh-

bor’s house, could be inferred.?

i arson.

Subject to the above qualifications, it is not arson at common law,
for a man to burn a house owned and occupied by himself;® nor, as
will presently be seen,® for a lessee to burn the premises in his
possession under the lease,® nor for a mortgagor in possession to

533: Gago v. Shelton, 3 Rich. 242.
And see cases cited supre, § 829 ; infra,
8§ 842, 3.

t Bee supra, § 120,

In New York it is said to be a high
misdgmeanor, although not arson at

common law, o set fire to one’s own

house in & populoug ecity, where the
danger of the communication of thoe fire
is neeessarily great (Ball’s Case, 3
City Eall Rec. 85, See Stale v, Elder,
21 La. An. 157. In New Hampshire
it has been heid that one’s own dwel-
ling-house falls under *“ any dwelling-
house,’! in the statnfe, State v, Hurd,
51 N. H, 176}, though no gach com-
munication actually takes place. 1
Hawk. c. 39, 5. 1; Hale, 568, 569;
Holmes's Case, Cre. Car. 378; 4 BL
Com. 321. As to statute, see infra,
§ 843. In Massachusetts, i i5 true, in
an action of slander, where the defen-
dant was charged with having said of
the plaintiff that he had set firo to his
own house, it was held that sueh an
offence was not per se indictable ; Bloss
v. Tobey, 2 Pick. 320; but it is clear
that the court meant fo go no farther
than to say that a charge of guch burn-
ing, unless alleged 4o bhave been ac-
companied with wantonness or malice,
was not sufficient to support a declara-
tion in slander withont a proper innu-
endo or callomeiem,  If may be conceded
that, without a malicious intent, the

offence iz mot felony at common law.
R. ». Bpalding, I Leach, 258; R. ».
Probert, 2 Bast T. C. 1031; Roberts
v, State, 7 Cold. 359. It is otherwise
when the intent Iz malicious, as 1o
baorn a neighbor's house, or to produce
a general conflagration ; R. ». Scofield,
Cald. 397; loltes’s Case, Cro, Car.
376; or, when supposing there are
persons dwelling in the house, to ma-
lictously imperil their lives. In the
latter ease the elements of a felonious
assault are made out; and the firing
of the house might, under some stat-
utes, be arson. It would be monstrous
to hold that a man could defend him-
gelf on the charge of beroing an in-
habited house by proving the house
was hig own. Ilemee, when the pur-
pose is felomious, burning one’s own
house is held to be statutory arzon in
New York and Ohio. Shopherd v,
Teople, 19 N. Y. 537; overruling Peo-
ple v, Henderson, 1 Parker C. R. 560,
(As to N. Y. statute, see infre, § 835).
Bee Com, ». Mokely, 131 Mass, 421;
Btate z. Toole, 20 Conn. 342; Allen »,
State, 10 Ohio St, 289,

% Btate ». Hard, 51 N. H, 178 infra,
§ 843, State », Iannett, b4 Vt. 83.

3 Infre, §5 B36-37,

¢ 2East . C. 1029. Fufra, § 837, 238,
This applieg even $o.a tenancy Ly suf-
ferance. State v. Hannetf, 54 Vi. 83;
People v. Van Blarcum, 2 Johns. 104,
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§ 833.] ' CRIMES. [BoOK II.

burn his own house,! nor for either hushand or wife to burn the
house of the other,® though in these cases the offence would be in-
dictable ag a misdemeanor,

§ 831. The intent may be inferred, when the building fired is
Latent in another’s, from the conditions of the act ;% or from threats,
be inferred  oF quarrels,* or from other attempts bearing upon the arson
from facts:  under trial,® or even from other crimes, part of the same
system.® In the statutory offence of setting fire to one’s own house,
with intent to defraud the insurers, the intent must be proved as
laid ; and if the policy of insurance or the defendant’s knowledge
of it cannot be proved, the case falls.?

§ 832, Itis no defence that the defendant’s motive was the oh-
taining a reward for notifying the fire, when his intent wag to burn
the housge.?

III. PROPERTY BURNED.

§ 833. At common law the offence was considered to reach not
only to the dwelling-house, but to all out-houses® which are parcel

! Tbid. Bee mfra, § 1025 ; Roberis v,
State, supra. R. v. Bpalding, ut sup.

2 Infra, § 838,

3 R. v. Farrington, R. & R. 209;
State v, Watson, 63 Me, 125; Com. ».
Harney, 10 Met. 422 ; Com. v. McCar-
thy, 119 Mass. 354 ; Com. v. Bradford,
128 Ihid. 42; Brooks ». State, 51 Ga.
612 ; Brown v, Btate, b2 Ala. 345 ; Tal-
lis v, State, 41 Tox. 598; Peopla v,
Shainwold, 51 Cal. 468,

As to mixture of intents, zee R. o,
Regan, 4 Cox C. C. 335, Sec supra, &
119,

4 Hudzon ». State, 61 Ala. 333 ; Me-
Adory v, State, 63 Ibid. 154,

£ Bee Whart. Crim. Ev. § 36; R. ».
Dossett, 2 C. & K. 306; 2 Cox C. C.
243 ; R, ». Tayler, 5 Ibid. 158; Coni.
v. Dradford, 126 Mass. 42; Hall n.
State, 3 Lea, 552 5 Btate v Rohfrischit,
12 La. An, 382. See McDonald », Peo-
ple, 47 1. 533, as to statutory offence
of firing with infent to defraud insurers.
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& Whart, Crim. Ev. § 32; Jones »,
State, 63 Ga. 305,

7 R. ¢, Qilsom, R, & R. 135%; Martin
v. Btate, 28 Ala. 1. Infra, § B4,
Upon a trial for arson, with intent to
defrand an ingurance company, evi-
dence that the prisoner had made
claimg on f{wo other insuranece com-
panics in respect of fires which had
vceurred previously and in sneeession,
was admitted for the purpose of shew-
ing that the fire which formed the sab-

jeot of the trial was the result of de-

sign and not of accident. But it is
not admissible to prove the distin-
guishing features of such fires. R. ».
Gray, 4 F. & F. 1102. See Whart. Cr,
Ev. § 36.

8 Supra, §§ 119,120 ; State z. Regan,
4 Cox C. C. 335.

2 That the term * out-house’” has a
technical meaning, and does not in-
clude detached structures, see State
». Roper, 88 N. C. 656,

|
i
!

CHAP. XI.] ' ARSOK. I8 835,

thereof, thongh not adjoining thereto, from which fire Areonto
could be caught.! How far a jail is, in this sensc, a 2;'5”025;;;?
dwelling-house, has been already noticed.? B

§ 834. The burning of a barn, though no part of the Ao o of
mansion, if it have corn or hay in it, is held, as we have burn.
seen, arson at common law.# By statute, in some States,
burning cotton houses is made arson.*

§ 885. Temporary absence of the occupants docs not cause a
building usually inhabited to cease to be a dwelling-house,?
though the building must be usually dwelt in.® Where Sufnote
the indictment charges burning a * dwelling-house,” when Ezﬁgif:;ﬁd
such is the statutory term, a building which was built for -
a dwelling-house and had heen oceupied as such, but nof within seme
months previous to its being burned, nor was so occupied at that

time, is not a dwelling-house, under the statute,” and & building de-

‘signed for a dwelling-house, constructed in the usual manner, but

not yet entirely finished, and not yet occupied, is not a < house™ to
be the subject of arson at common law,? and this rule applies to all
houses which have not yet been oceupied as residences,’ or which,

i 1 Hale, 567-70; 3 Inst. 67, 69; 1
Hawk. e. 39, ss. 1, 2; 4 Bl Com. 221.
The test i3, Mability to communicate
fire. H. w. Cooper, 5 €. & 7. 535;
State v. Shuw, 31 Me. 523; People »,
Taylor, 2 Mich. 260 ; Gage ». Bhelton,
3 Rich. 242, o muder Pennsylvania
statute, Hill ». Com., 98 Fenn. 5t. 192,
As to what is the ecorrect distinction
between the domus of arson, and the
domns mansionafis of burglary, see a cu-
rious article in 13 DBosten Law Rep.
157. C€f. People v, Fairchild, 48 Mich.
31.

? Rupra, § 829,

3 Supra, § 820,

1 YWashington ». State, 68 Ala. Bi.

5 Johmson v, State, 48 Ga. 116, under
statuts; and this iz good at common
law when the absence ie casual, and
retarn at any moment likely.

& Dick ». State, 53 Miss. 3584,

? Com, v. Barney, 10 Cush. 478;
Hooker ». Com., 13 Grat. 763 : McLane
v, State, 4 Ga. 335 ; State ». Suteliff,
4 Btrob. 372. Supre, § 1082 4. See
Llsmore . St. Briavals, 8 B, & C. 441,

In New York, in which Btate it is hy
statute required that the house should
be inhabited, it is onongh if a human
being be within the hoﬁse,irreﬁpectivu
of the liability of such person to dan-
ger. Woodford ¢, Teople, 62 N. Y.
117. But thers must be somebody in
the house. Peoplew. Butler, 16 Johns.
203. See Shopherd ». People, cited
supra, § 830,

8 State v. McGowen, 20 Conn. 245,

# Mctharie v, People, 45 N.Y.153; Btate
v. Wolfenberger, 20 Ind. 242 ; State v.
Suteliff, 4 8trob, 372, Bee under Massa-
chugetts statute, Com. ». Squire, 1 Met.
258; Com. ». Barney, 10 Cush. 478.
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§ 8386.] CRIMES,

[BOOEK 1T,

having been occupied, have been finally abandoned.? It is other-
wise under statutes, however, making indictable the burning of

“ buildings.’’?

§ 835 a. In most jurisdictions statutes have been passed imposing

By statute

severc penalties on burning various kinds of property not

offence is  dwelling-houses, which statutes, so far as they do not

extended.

fall under the head of arson, are horeafter considered.?

In some jurisdietions the offence of arson is itself enlarged, by
statute ; in Alabama, as we have seen, to include cobton houses ;*

and in other jurisdictions to include buildings for public use, ¢, g

*y

churches,’ and school-houses ;¢ and “ buildings” in general.?

IV. OWNERSHIP.

§ 836. At common law it was onee thought esstntial to aver the
possession to be that of the person at the time the legal owner,? but

1 Tooker ». Com., 13 Grat. 'T63.

2 R. v. Edgell, 11 Cox C. C. 132; R.
r. Mgnning, L. R. 1 C. C. 338; 12 Cos,
C.C.106, A store slept in by a servant
may be the dwelling-house of the ser-
vant. State v. Williams, 90 N, . 724,
See Stgte v, Outlaw, 72 Ikid. 598,

But what remains of a wooden
dwelling-house, after a previous fire,
which left only a few rafters of the
roof, and injured the sides and floors
80 as to render it untenantable, and
which’ was being repaired, is not a
building, within sec. 7 of 82-33 Viet.,
¢, 22, 80 as to be the subjeet of arson.
R. v, Labadie, 32 Up. Can. Q. B. 429;
1 Green C. C. 257.

3 Infru, $§ 1065 e seq.

4 Washington », State, 68 Ala. 85,

¥ R. v. Hickman, 1 Leach, 318; R.
v. Parker, Ibid, 230; Com. ». Harrigan,
2 Allen, 145.

6 Bee State v. O°Brien, 2 Root, 516.

T Boo [ast clause of § 835,

8 Bee Glandfield’s Case, 2 Hast P. C.
1034 ; Com. ». Wadoe, 17 Pick. 395.

In Glandfield’s case it appeared that
ihe out-honses burned were the prop-
erty of Blanche Bilk, widow, but were
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only made use of by John 8ilk, her
son, who lived with her after his
father’s decath, in the dwelling-house
agdjoining the out-houses, and took
apon kim the sole management of the
farm with which these ovt-houses were
nsed, to the Ioss and profit of which
he alone stood, though without any
particular agreement between him and
his mother ; that he paid all the ser-
vants, and purchased all the stock;
but that the legal property, both in
the dwelling-liouse and farm, was in
the mother, and she alone repaired
the dwelling-honse and the out-houses
in guestion. Heath, J., held that, aa
to the stable, pound, and hog-sties,
which the son alone used, the indict-
ment must lay them to be in his oe-
cupation ; and as to the brew-houge
(anothier of the out-houses burned),
the mother and her son both eceasion-
ally paying for ingredients, the beer
being wsed in the family, to the ex-
penses of which the mother in part
coniributed, though withoant any par-
ticular agreement as to the proportion,
that the same should be laid in their
Jjoint ocenpation. The prisoner was

CHAP. XL] - : ARSON, _ {§ 836.

this is now modified, in some jurisdictions, by statute, in other
jurisdictions by judicial revision. Thus,in New York, oo 00
after an elaborate examination of the auathorities, it was al common
held that, under the Revised Statutes, the house or build- e estab-
. lished.

ing set fire to or burned must be described as the barn

or building of the person in possession; and it was accordingly
decided, when the building burned was alleged in the indictment as
the building of the owner, and the proof was that, at the time of the
offence, it was in the possession of a tenant, that the defendant
could not be convicied.! In England by statute 7 Wm. IV., and 1
Viet. ¢. 89, 8. 8, it is immaterial whether the house be that of a
third person or the defendant himself, for that statute applies,
whether the house be in the possession of the offender, or in the
possession of any other person. Under these statutes if has been
held that a house, in part of which a man lives, but lets other parts
to lodgers, may be described as his house, even though he be an
insolvent debtor, and have assigned the house to hig assignee, if the
assignee have not taken possession: at all cvenis the room in which
he lives may be described as his house.? If tho possession of a
house be obtained wrongfully, it may be described as the house of
the wrongful occupier® Bince at common law, as we have secn, a
man eannot commit arson of his own house, it hag been held that a
tenant (occupancy heing the test) cannot be guiity at common law
of arson in burning the property he occupies on lease.* On the
other hand, a landlord may be guilty of arson in burning his house
in a tenant’s possession.® But a mere servant, whose possession is

afterwards convieted on a second in-
dictment (2 Epst P, G, 1034), drawn
agreeably to this opinion, the first
having improperly laid the whele
premises as in the sole oceupation of
the mother ; and he was execnted.

! People v Gates, 15 Wend. 158,

- 8ee contra, Harvey v. State, 67 Ga. 63%,

2 R.v. Ball, I Mood. C. C. 30. &ee
infra, § 841,

3 R. v. Wallis, 1 Mood. C..C. 344,

¢ 2 Easst I, C. 1020 ; R. ». Spalding,
1 Leach, 2568 ¢ R. v, Pedley, Ibid. 242,
Bee Bullivan v, State, 5 Stew, & P, 175,
Supra, § 530,

8 2 Hast P. C. 1029 ; Fost. 114, Hee
Com. v». Erskine, 8 Qrat. 635, where
this point was held ander a statute.
Sullivan ». State, u? supru.

‘Where a parish pauper set fire to a
house in which lLe was put to reside
by the overseera, and it was not known
who the trostees were in whem the
lega! ownorship was vested, it was
holden that it might be deseribed as
the house of the overseets, or of per-
sons unknown. R. v. Rickman, 2 East
P. C. 1934, _ :

‘Where a part of the honse is ocen-
pied by a tenant habitually lodging
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§ 838.] CRIMES, [BOOK IL

that of his master, iz guilty of arson in burning the house which he
is occupying for his master.!
§ 837. Although there is some confusion in the earlier cases, the
authorities now concur in accepting the position, to adopt
f;ofﬁﬁ‘f;‘;;‘ the language of Cooley, J., in a Michigan case decided
: in 1872,% that ¢ arson is an offence against the habitation,
and regards the possession rather than the property.® The house,
therefore, must not be described as the house of the owner of the
fee, if in faet at the time another has the actual cccupancy, but it
must be deseribed as the dwelling-house of him whose dwelling it
then is,* even, it seems, though the occupation be wrongful.® It
follows that a lessee, even for a year, could not be guilty of arson
in burning the premises occupied by him ag such,® while the land-
lord, during sueh oeccupation, might be,”?  And it is not arson at
common law for a man to burn a house of which he is rightfully

in possession.?

§ 838. The law with regard to the statement of ownership by

Huszband

married women is generally the same ag in burglary s It

and wife  yust be remembered, however, that arson touches dis-

not ruilty

ofarsonin tinctively the rights of possession rather than of property ;

burning
oW D holse.
therein at night, and the residue by
the owner, the building iz well de-
seribed in the indictment as the dwell-
ing-house of such tenant. Shepherd
v. People, 19 N. Y. 537. Bee infre, §§
541-3. .

1 I, ». Gowen, 2 East P, C. 1027,

2 Boyder v. leople, 28 Mich, 106; 1
CGreen C. R, 547,

3 Bee State ». Toole, 20 Conn. 344
Shepherd ». People, 19 N. Y. 537:
People v. Van Blarcum, 2 Johns. 105 ;
State v. Borrows, 1 Houst. Cr. C. T4
Teople », Fairchild, 48 Mich. 81; State
v, Sandy, 3 Ired. 570 ; State ». Gailor,
71 W. . 88; State v. Moore, 61 Mo.
276; Young v. Com., 12 Bush, 243;
Davis v. Btate, 52 Ala. 357 ; Adams o,
Btate, 62 Ibid. 177 ; Tuller ». State, 8
Tex, Ap. 501; People v. Wooley, 44
Cal. 494,

+ 2 HEast P, C. 1034 ; 4 Bl, Com. 220;
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and henee it has been held in Michigan,'” that a husband

Holmes's Case, Cro. Car. 376; Spald-
ing’s Case, 1 Leach, 258; Com. w»,
Wade, 17 Pick. 305 ; Btate ». Bradley,
1 Houst, C. C., 184,

5 Rex v. Wallis, 1 Mood. C. C. 344;
State ». Toole, 29 Conn, 344,

€ 3 Kast P, C. 1029 ; 2 Russ, on Cr.
550 ; McNeal v, Woods, 3 Blackf. 485 ;
Btate ». Lyon, 12 Conn. 487 ; State ».
Fish, 3 Dutch. 323 ; Siate ». Sandy, 3
Ired, 570, Otherwise nnder statnte.
Allen 2, State, 10 Ohio St. 287 ; Bul-
livan e, Btate, b St. & P. 175 ; State v
Moore, 61 Mo. 276 ; People v. Simpson,
50 Cal. 804.

7 2 Bast P. C. 1023—4; Sullivan ».
Btate, § Stew. & P. 175, Supre, § 830,

8 Btate v, Hannett, 54 Vi. 33,

¥ Beo supra, §§ 800, 816,

W Snyder ». People, 26 Mich. 106; 1
Green C. R. 547.

i

CHAP, XL.] ' AREON, & 840,

living with his wife, and having a rightful possession jointly
with her of a dwelling-house which she owns and they both occupy,
is not guilty of arson in burning such dwelling-house. It was
further said that the Michigan statutes for the protection of the
rights of married women have not changed the common Jaw rule as
to arson when the burning is by the husband of the housc of the
wife, ocoupied as a dwelling or residence by both. And it is also
held that & wife cannot be convicted of arsen in burning her hus-
band’s house, though at the time living separate from him.!

V. INDICTMENT.2

§ 839. The indictment for arson at common law must lay the
offence to have been done wilfully (or voluntarily) and y ...
maliciously,? as well as feloniously. The word wilfully st con-

: rain toche
may be implied from other fit epithets.* ¢ Burn” af meal

common law is essential.® If it appears, expletory terms

termsa.

may be rejected as surplusage.® In Maine, however, ¢ set fire to”
has heen held to be equivalent to * burn.”
§ 840. Laying the burning to be of a house is sufficient even at

common law, without saying a dwelling-house.® But

Ateommon

where the statutory term iz ¢ dwelling-house,” the latter Jaw build-

ing may be

term should appear in the indietment.? Tn Glandfield’s laidasa

case the indictment, which was framed on the stat. 9

houee.

Greo. L., stated the burning to be of out-houses generally, which was
ruled by Ileath, J., to be sufficient, without stating of what denomi-
nation of out-houses, such being the deseription in the statute 9 Geo.

1 R, v. March, 1 Mood. C. C. 182,

¢ Tor forms of indictment, see Whart.
Pree., tit. ARsox.

8 R, » Turner, 1 Mood. C. C. 239;
Josse v, State, 28 Miss, 100 ; Kellenbeck
2. State, 10 Md. 431, Though sce
Chapman ». Com., 5 Whart, 427 ; and
see, generally, State ». Dodson, 18 5.
C. 453,

41 Hawk. ¢. 89, 5. 5; 2 Fast P. C.
1038, See Whart. Cr. PL & Pr. § 269,

6 Cochran . State. 6 Gill, 400 ; Mary
v, Btate, 24 Ark, 44; Howell ». Com.,
b Grat. 664,

& Polsten ». Btate, 14 Miss. 463, Bee
Hester v, State, 17 Ga. 130.

7 State v Taylor, 40 Me. 322, sed
queere,  Ag to indictment generally, see
Woodford ». People, 62 N. Y. 117;
Tage v. Com., 26 Grat. 943 ; Biate ».
Keel, 54 Mo. 182; Btate v. Moors, 61
Mo, 276; Wolf v. State, 55 Ind. 30;
Daviz v. State, 52 Ala. 357; Mottt ».
State, 290 Ark. 147; Peoplo . Bhain-
wold; 51 Cal. 468 ; Thomas v. State, 41
Tex. 27. ’

8 See 1 Hale. 567; Com. v. Posey, 4
Call, 109,

¢ McLean v. State, 4 Ga. 335 ; Stale
v, Suteliff, 4 Strobh. 372, Suprs, §
&35, :
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§ 841.] CRIMES, [BOOK 11,

L' The spectal locality of the house need not be stated, when it is
averred to be within the jurisdiction.?

§ 841, The honse must at common law ordinarily be laid to be
Ovnerehip the house o'f another?  Ownership must be laid, and
st be. proved as laid.*  “ Belonging to” is a sufficient averment
pr_ox’-ed as of ownership.® But a special ownership is sufficient ; it
laid. not being necessary that the ownership should be in fee.t
A mere servant, however, should not be laid as owner,” though gen-
crally, as we have seen, proof of possesgion will sustain averment of
ownership.® But at the same time, if there are several tenants of a
building, separated in distinct apartments, the burning must be
averred fo be of the property of the particular tepant of the part
burned. And the apartment of a tenant of a tenement house may
be averred to be his ¢ dwelling-house’ or * house.””10

CHAP. XL] ' ARSON, [§ 843.

The pleading of the name of the party defrauded has been else-
where fully considered.!

§ 842. The law in respect to fraud on insurance companies is
noticed in other sections? A variance in this respectis
fatal at common law, if the objection be taken during defraud
trial ;3 though it is no ground for arresting judgment ‘f‘;ﬁ;ﬂ;‘}tﬁf
that the name of the company is inaccurately stated. St
If the owners are an unincorparated company of individuals, their
names should be given.® Where the statute makes wilful burning
by itself indictable, or where the offence is arson at common law,

the intent fo defraud nced not be alleyed.®

VI. BURNING HOUSES WITH INTENT TO DEFRAUD INSURERS.

| § 8438. As we have already seen, it is not an indictable offence

1 2 East P, C. 1036, Supra, § 836.
Bee Hester v, Btate, 17 Ga. 130,

? Smith », Btate, 64 Ga. 6505,

3 2 East P. C. 1084 ; Martha v. State,
26 Ala. 72. And see supra, § 834; but
see, as to Lomiziana, Btate », Elder, 21
La. An. 157; and compare Young ».
Com., 12 Busgh, 243, “The jail of
Talladega County®* implies a suflicient
averment of ownership., Lockett w.
State, 63 Ala. b.

4 Whart. Cr. PL. & Pr. § 109. Supra,
§§ 798, B36; infre, § 932 Btate w.
Fish, 3 Dutch. 323 ; Marten ». 8tate, 28
Ala. 71. As to corporate owners, scc
MeGary v People, 43 N, Y. 153.

§ Com. ». Hamilton, 15 Gray, 480,

§ Btate v, Lyon, 12 Conn. 457.

T Rickman’s Case, 2 East P. . 1034,

8 Swupra, § 837,

A room in a large building, sepa-
rately leased by the owner of the bnild-
ing to a merchant, who oceupied it as
a store, and having no direet commu-
nication with the other parts of the
building, is properly 1aid in an indict-
ment for arson as the property of the
lessee. State », Sandy, 3 Ired. 570.
Bee Shephord ». People, 19 N. Y. 537.

On an indictment for seiting fire to
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& harn in the might-time, whereby a
dwelling-houge was burned, charging
the hara to be the property of G. and
., it appeared that G was the general
vwner of the barm, and that part of it
wag in the vecupancy of N., and a part
of it used for the purposes of a stage
company, who had hired it from G., by
parol agreemont, for no gpecified time,
G. himself Toing a member and agent
of the company, and exercieing no
different control over this part of the
premises than he exerciged over the
other way stations of the company, It
was held that the comipany, and not
G., was ocenpant of this part of the
barn, and that the allegation of the
indictment that the property was N.'s
and not Gh's was not supported by the
proof.  Com. ». Wade, 17 Dick. 385.

In Vermont, oo an indictment for
burning a pablic meeting-house, nnder
a statute, it is not neeessary to aver
who are its owners. Biate . Roe, 12
Vi, 93,

¥ R », Ball, 1 Mood. C. C. 30; Blats
v, Toole, 20 Conn. 344 ; State v, Ton-
pery, 9 Iowa, 436 ; Shepherd v, People,
1% N. Y. 537,

1 Lovy ». People, 80 N. Y. 327.

at common law for a person to burn his own houge with

Buch burn-

intent to defraud insarers. In most jurisdietions, how- ing hus

been made

ever, statutes are in force making this an indictable arson by

offence.® A possibility of fraud is sufficient under the
_statute.? It is enough if the building was only partially burned.?

statute.

The intent i3 to be inferred from all the eireumstances of the case.

1 Whart. Prec. {38%). Whart. Cr.
Pl & Pr. §§ 109 et seq.  Supre, § 816.
¢ Supra, 8§ 716, 739 infra, § 543,

3 In an indictment for setiing fire to
s bunilding with infent to defrand the
imsarers, the guilty intont to defraud
tho insurerd must be averred ; Com, o,
Makely, 131 Mass. 421 ; and the names
of the parties to be defranded accu-
rately given. BStaaden ». People, 82 [11.
432 aff. Wallace v. People, 63 Ihid. 451.

4 Poople v. Hughes, 29 Cal. 257.

5 Peopls v, Schwartz, 32 Cal. 160.

§ R. v. Heseltine, 12 Cox €, C. 404,

T Supra, § 830,

§ Bee Btate ». Hnrd, 51 N. H. 176;
State », Babeock, 51 Vi. 570 ; Bhepherd
z. People, 13 N. Y. 537; People wv.
Ilenderson, 1 Parker . R. 860 ; State
r. Thorne, 81 N, C. b65; Poople v.
Be¢hwartz, 32 Cal. 160, Akiter when
the statutory offence is burning with

intent to defrand. Btate ». Porier, 30
N. C. 719 ; Btate v, Phifor, Ibid. 721,

Though there are several insurers,
the offence of burning with intent to
defraud sueh insurers is but a single
erime.  Com, v, Croldstein, 114 Mass.
272, As to proving intent, see supra,
§ 531,

P R. . Doran, 1 Esp. 127; R. v,
Kitson, Dears. U. €. 187; Btate ».
Watson, 63 Me. 128; JThons ». People,
25 Mich, 500, In Ilinois it is said
that if the intent {0 defraud was mali-
cious, it is no defence that the policy
iz invalid; McDonald », People, 47 111,
533 and this iz correct at least when
the defect is 1ot so absoluie as to pre-
clude a possibility of fraud. Supra,
§ 609,

© Stafe v. Babeock, 51 Vi. 570,

U Whart, Crim. Ev. §§ 734 ef seq.;
Btate . Byrne, 45 Conn. 273.
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In such prosccutions it is not necessary to prove technically the
chavter of the insurance company when domestic. It is enough if
it was doing business in the placo of prosecution.’

YII. ATTEMPTS,

§ 844. Attempts to commit arson may be prosecuted when the
Indictable burning is not consummated ;2 and under the New York
at common statute it i3 held that such prosecutions may be main.
oy tained when one solicits another ineffectually to commit

_the offence.3 That a bare solicitation is indictable when there is no
overt act, may well be questioned ;* but there can be no doubt that
such solicitation is indictable when coupled with any action to com.
municate the fire,®> And the better view is that there is no acces-
saryship before the fact in cases of solicitation unless aid be actually
rendered and overt acts done towards consummation.®

1 Whart. Cr. Ev. § 164 o ; Johmson % Supra, § 173, _
v. State, 65 Ind. 204. -The attempt, however, must have

2 R. v. Taylor, 1F. &F. 511; R. ».
Clayton, 1 €. & K. 128 ; Com. v, Flynn,
3 Cush., 525; Btate r. Johnson, 19
Iowa, 230. Swpre, § 173,

3 People ». Bush, 4 Hill N, Y. 133.
But see suprae, § 179.

¢ Supra, § 179,
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eausal relation to the act ; supra, § 178;
and the means mast be adapted to
the ends; §§ 180 & seq. SBee § 187 as
to abandonment of attempt.

§ Supra, § 173 ; McDade ». People,
29 Mich. 50.

v

CHAP, XIL} ' ROBBERY. [§ 84T,

CHAPTER XII
ROBBERY.

I. FroM tHE Person ok IN TOE | VIL. DEFEXDANT BAVING TITLE.
PRESENCE. : Where goods are taken under
Robbery must be of larcenous claim of title offence is not
property fromthe person or in made out, § 853,
the presence of prosecutor, & | VIOL SNATCIING.

847. 8natehing without stroggic isno
II. MusT BE ANTM0O FTRANDI. robbery, § 854.
Croods must bo taken anime fu- IX, AgAINst THE WiLy,
randi, § B8, Taking must be against the will,
111, ‘TAKING AND CARRTING AWAY. § 8a5.
Goods must be tuken and earried X. ConaexNT,
away, o84 Consent no defence if obtained

IV. FokCE aXp FEAR. by fear; § 846,
Taking must be through force or | X1, INDICTMENT.
fear, § 850. Proper technical averments must
V. NATURE OF THREATS. be made, § 857.
Threat caleulated to produce tervor May be o conviction of larceny,
suflleient, § 851. § Ba8,
VI. CnareIxG UNNATURAL CRIME.
ixtortion by charging unnatural
crime is robbery, § 852,

ROBEBERY AT COMMON LAV,

§ 846. RoBBERY is the felonious and forcible taking of the
property of another from his person, or in his presence, against his
will, by violence or by putting him in fear.! The property taken
must be the subject of larceny, whether common law or statutory.?

I. FROM THE PERSON OR IN THE PRESENCE.

§ 847. It must appear that the taking was from the person or in
the presence of the prosecutor.® Where it appeared that with the

I R. ». Cannon, R. & R. 146; R. = & Tbid.
Hemuming, 4 ¥, & F. 50 ; Clary v. State, # R. v.Grey, 2 East P. C. 708; B.
33 Ark. 561. As to statutory theft v. Hamilton, § C. & P. 40; U. 8. ».
from pergon, see Woodard . State, 9 Jones, 3 Wash. ¢. €. 209; Com. w.
Tex. Ap. 412; Williams v, State, 10 Snelling, 4 Binn. 379 ; Torner v. State,
Ibid. 8, 1 Qhio St, 422: Kit = State, 11
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§ 848,] CRIMES, [BOOK I

prosecutor wag a third person, who had the prosecutor’s hundle,
and who, when the prosecutor was foreibly attacked by

Robhery ;

}nust?if the defendant, dropped the bundle, and ran to assist the
]

pﬁ}‘;u or  prosecutor, when the defendant took up the bundle and

iu the pres-

ence of the 180 off, a learned judge is suid to have doubted whether
brosecutor. - the offence was robbery.! But when a thief puts & man
in fear, and then in his presence drives away his cattle, or takes his
goods, the robbery is complete;® and such is the case where a man
flying from a robber drops his hat, which the robbor steals, and
where by intimidation the owner is induced to open his desk or safe.*

II, MUST BE ANIMO FURANDI.

§ 848. The goods, also, must appear to have been taken animo
Surandi, as in cases of larceny ;5 though this is to be in-
musthe  ferred from circumstances.® It has been doubted
EE,'};:;; whether the offence is constituted where a man, by force
furandi. op threats, compels another to give him goods he has to
sell, and gives him in return money to the amount of the value of
the goods,” although it is said by Mr. Archbold that it would be if
the goods were of greater value than the money given for them.®
As we will presently see, if a party under a dond fide impression
that the property is his own obtain it by menaces, this is a trespass,
but no robbery.?

Goods

Humph. 167; Crewd v, State, 3 Cold.
(Tenn.) 350; Btegar v. State, 39 Ga.
583, Bee distinctions in §§ 228230 of
N. Y. Penal Codo of 1882,

T 1 Hawk. P. (. c. 34, s 14.

& Archbold’s C. P. 245,

$ Infra, § B53.

A creditor having violently assanlted

1 R. ». Fellows, 5 €., & P. 508,

11 Hale, 583 ; R. v. Francis, 2 Stra.
1615 ; Turner ». Biate, I Qhio St. 422,
Infra, § 851.

$ 1 Hale, 583,

4 T, B. v. Jones, 3 Wash. (. C. 209.
As to proof in such cases, soe State .
Lunecag, 57 lowa, 501,

& Murphy w». People, 3 Hun, 114;
Maithews v. State, 4 Ohio St. 530
Btate », llolloway, 41 Iowa, 200 ; State
v. Curiis, T N. C. 56; Long v. State,
12 Ga. 203; see Ward ». Com., 14
Bush, 233,

€ 1bid.
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his debtor, and so foreed him to give
himackeque in part payment, and hav-
ing then again assaulted him; in order
to force him to give him money in pay-
ment of the debt, it was held, that as
there was no felonious intent, he eould
not properly be convicted of robbery.
L. ». Hermmings, 4 F. & F. 50, HceR.
. Coghlan, Ibid. 316, cited infra, § 852.
Contra, under lowa statute,  State v,
Hollyway, ut sup. As io larceny, see
infra, § 884,

In Virginia it is said that robbery
need not be fwerf causa, Jordan v.
Com., 25 Grat, 943.

LT

CHAP. XII] ROBBERY.

1§ 850.

III. TAETNG AND CARRYING AWAY.

§ 849. There must be an actual taking and carrying away.! If
8 robber cut a man’s girdle, in order to get his purse, g,z
and the purse thereby fall to the ground, and the robher ﬁ'ﬁh‘fﬂd
runs off; or is apprehended before he can take it up, this ecarried
is not robbery, hecause the parse-is never in the posses *™°
sion of the robber.? But it is immaterial whether the taking were
by force or upon delivery, supposing the delivery be caused by fear ;
and if by delivery, it is also immaterial whether the robber com-
pelled the prosecutor to it by a direct demand in the ordinary way,
or by any colorable pretence. A carrying away must also be
proved ; and whero the defendant, upon meeting a wan carrying &
bed, told him to lay it down or he would shoot him ; and the man
accordingly laid down the bed, but the robber, before he could take
it up to remove it from the place where it lay, was apprehended,
the judges held that the robbery was not complete3’ But where
the defendant smatched out a lady’s earring, and succeeded in
separating it from the ear, and it was afterwards found among the
curls of her hair, the court held this a sufficient proof of asportation
to support the indictment.? '

It is also held that a person travelling with the owner of goods,
and charged by the owner with their custody, may be guilty of
robbery in violently taking these goods from the owner’s construc-
tive possession.®

I¥. FORCE OR FEAR.

§ 8560. While there must be a felonious taking of property from

the person of another, either by actual or by construc-

TFaking

tive force, consisting of the application of threatening mustbe

through

words or gestures ; yet, if force be used, fear is not an force or

! Com. o, Clifford, 8 Cush. 215;
Btate ». Curtis, Y1 N. C. 58 Jordanw,
Cotn., 25 Grat, 943.

* 1 Hale, 533, As to proof in such
cascapsee Odle v. State, 13 Tex, Ap. 612.

? It. v, Farrell, 1 Leach, 362.

¥ R. ». Lapicr, 1 Leach. 320. Where
the defendant seized the seals and
chain of the proseoutor’s watch, and

VOL, L.—45

fear.

pulled the watch out of his fob, but
the watch being secured around the
neck by a chain, he could not tzke it
until by giving two or three jerks he
broke the chigin, and ran off with the
walch, the robbery was held complete,
R. v. Mason, R. &R. 413 ; R. z. Davies,
2 East P. C. 709.
B James ». State, 53 Ala. 350,
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essential ingredient,) This disjunctive way of stating the offence
hag been incorporated in the statutes of several of the States, where
it is provided that if the goods be taken either by violence or by
putting the owner in fear, it is sufficient to constitute robbery.?

Te knock another down, and take from him his property while he

ig insensible or unconscious, is robbery 3
It is mot necessary that the fear should be of robbery, Fear of

bodily hurt is enough.!

When the indictment elects to aver fear, fear must be proved.®
And this 1s sufficient without tactual force® But taking by a trick

is not robbery.?

Y. NATURE OF TIREATS.

§ 851. Any threat calculated to produce terror is sufficient.®

Threat cal-

Thus, if 2 man take another’s child, and threaten to de-

culsted to  stroy him unless the other give him money, this ig

produce

terror is robbery.? And where the defendant, at the head of a

gntficient.

-mob, came to the prosecutor’s house and demanded

mouey, threatening to destroy the house unlesz the money were
given ; and the prosecutor thereupon gave him 5s., but he insisted

1 State ». Gorham, 55 N. H. 152;
Com. ». Humphrey, 7 Mass. 242
Com. @». Buelling, 4 Binn. 379; State
v. Cowan, T Ired. 239 ; State v DBurke,
T3 N. C. 83 ; Jackson w». State, 6% Ala.
2%; Beymour v, State, 15 Ind. 288;
TBouszall ». State, 35 Ibid. 460 ; Stale v,
Howerton, 58 Mo, 581, The prisoner,
when walking on the public strect by
night with a siranger, seized the lat-
ter’s watch with violence encugh o
break a silk gnard, and exclaimed,
¢ Damn you, I will have yonr watch,’?
and fled with it. This waz held to be
highway robbery, thongh the prosecu-
tor could not swear that he feared any-
thing except the loss of his watch.
Biate ». McCune, 5 R. 1. 60, But see
Bonsall . Btats, 36 Ind, 460, and infie,
§ 854.

In R. v. Gaseoigne, 2 Tast P. C.
709 ; 1 Leach, 481, it was held rob-
bery for an oflicer to take money from
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a prisoner whom he had handenffed for
this purpose.

? M¢Daniel v. Btate, 8 5. & M. 401;
Btate ». Howerton, 58 Mo. 581; Btaie
v. Broderick, 50 Mo. 218. See (flass v.
Com., 6 Bash, 436,

¥ Foster, 128 ; R.v. Lapier, 1 Leach,
320 ; Maheney ». People, 3 Hun, 302,
5 Th. & C. 329; Com. ». Bnelling, 4
Binn, 379 ; Bremnan ». Btate, 25 Ind,
403. Infra, § 855,

* Com. v, Snelling, 4 Binn, 379,

6 (Glass v. Com., 6 Bush, 436 ; Dill v.
State, 6§ Tex. Ap. 113,

& Com. ». Brooks, 1 Duvall, 150;
Btats v. Howerton, 58 Mo, 581,

1 Bhinn ». State, 64 Ind, 13.

E See Long v. State, 12 Ga, 203 ; R.
v. Reane, 2 East I'. €. 734,

¥ Per Eyre, . J., in R. v. Reane, 2
East I, C.734; andsee R. v. Donnally,
Ebid. 718, 8. P.

CHAP. XIL] ROBDERY.

[§ 852,

on more, and the prosecutor, being terrified, gave him 5s. more;
wpon which the defendant and the mob then took bread, cheese, and
cider from the. prosccutor’s house, without his permission, snd
departed ; this was also held robbery.! Buta threat to imprison
by a person falsely representing himself to be a town marshal is

i
r
%

not a threat which will sustain an indictment.?

VI. CHARGING WITH AN UNNATURAL CRIME.

§ 852. To extort moncy under threat of charging the prosecutor

with an unoatural crime has in many cases becn holden

Extortion

to be robbery ;* even where it appeared that the prose- by churg-

iur unnat-

cutor parted with his movney from fear merely of losing wural crime
his character or situation by such an imputation.t Ob. I robbery-
taining money by such and similar means is in many States by
statute made a substantive offence.® But to extort money, or other

! R. » Bimons, 2 East P. C. 731,
See R. ». Brown, 1bid. 731;: 8. P., R.
v, Astley, Ibid. 712.

Where & mob came to the house of
the prosecntor, and with the mob the
prisoners, whe advised the proseentor
to give them something to get rid of
them and prevent wnischicf, by which
means they obtained money from the
prosecutor ; Parke, J, {after consulting
Vanghan, B., and Alderson, J.), ad-
mitted evidenee of the acts of the mob
at other places, before and after, on the
game day, to show that the advice of
the prisoners was not bond fide, but in
reality a mere mods of robbing of the
prosecutor. L. », Winkworth, 4C. &
P. 444,

2 Williama », State, 12 Tex, Ap, 240 ;
see Kimble ». State, Ibid. 420,

3 BR. ¢. Jones, 1 Leach, 139; 2 East
. €. 518; R. v. Donnally, 1 Leach,
193, 2 East P. €. 718; R. p. Cannon,
R. & R.146; R. v. Stringer, 2 Mood.
C. C. 281, People ». Mchaniels, 1
Parker C. B. 199; Long ». State, 12
Gz, 293 ; Ryitt v. State, 7 Humph. 45,

¢ Bteph. D, Cr. L. art. 206; R. ».
Hickman, 1 Leach, 278 ; R. v. Egerton,

R. & R, 375. See R. v. Elmstead, 2
Russ. Cr. 86; R. z. Stringer, 2 Mood.
C. C. 261 Bimon's Case, 2 East P. C.
231; People ». McDaniels, 1 Parker
C. RB. 189,

8 For threatening letters generally,
see infra, § 1664, For cases under the
Inglish statute, see R. ». Carruthers, 1
Cox C. C. 138; R. v. Miard, Ibid. 22;
RB. #. Robertson, L. & C. 483. A person
threatening A.%s father thal he would
accuse A. of having committed an
abominable offence upon a mare, for
the purpese of putting off the mare,
and foreing the father, under terror of
the threatened charge, to buy and pay
for her at the prisoner’s price, is guilty
of threatening to acense with intent to
extort money, within 24 & 24 Vict. ¢
96, 8. 47; R. ». Redman, it Cox C. C.
159, L. R. 1 C, C. 12. Thresat and in-
tent tiay be inferred, even against the
declaration of the prisoner at the time,
and in the absence of other proof, from
a letter sent, and from other inculpa-
tory facts. R.z. Menage, 3 F. & F. 310;
R. ». Coghlan, infra.  The menace or
threal must be of s character to pro-
duee in & reasonable mau some degree
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valuable thingg, by threatening a criminal prosecution for passing
counterfeit money, or by any prosecution, except that for an unnatu-
ral ¢rime, is not at common law a robhery.! By statutes, however,
blackmailing is made a substantive offence ;* and to extort by threats
of any prosscution is at common law an indictable misdemeanor.?

VII. DEFENDANT HAVING TITLE.

§ 853. Where title is bond fide claimed by the defendant, the
case fails* Thus, in an English case, the prisoner had

g‘?@gg oo Seb wires in which game was caught. The prosecutor,

gukm; un- g game-keeper, took them away, while the prisoner was
er ¢lalm

of title o= &bsent. The prisoner demanded his wires and game with

fenee is not

made out. menaces, and, under the influence of fear, the prosecutor

gave them up. "The jury feund that the prisoner acted
under a bond fide impression that the game and wires were his pro-
perty, and that he merely, by some degree of violence, gained pos-

of alsrm or bodily fear, so as to inter- The prisomer sent to the prosecutoer
fere with that free voluntary action a lettor, the language of which was
which constitutes congent. R.v. Wal- ambiguous: It was held, that the pros-
ton, 8 Cox C. C. 268; L. & C. 288; R. ecutor might be asked what appeared

v. Hendy, 4 Cox C. C. 245,

The guilt of the party threatened s
immaterial as to the guestion of de-
fendant’s gnilt; R. ». Crackneil, 10
Cox C. C. 408—Willes; though it is
material for the purpose of determin-
ing whether the intention was to extort
money or to compound a felony. R,
Richards, 11 Cox C. C. 43. Therefore,
although the prosecutor may be cross-
examined with & view to show that he
is really guilty of the offence imputed
te him, yet no evidence will be allowod
to be given, aliunde, fo prove that the
prosecutor is really guilty; Ibid.; B.
v. Menage, 3 F. & F. 310; but ses R.
». Richards, 11 Cox C. C. 43. Nor on
an indictment for threatening to pub-
lish certain matter with intent to ex-
tort meney, I8 it necessary that the
matter should be libellous. R, », Cogh-
lan, 4 F. & F. 314.
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to him to be the meaning of the letter,
R. v. Hendy, 4 Cox C. C. 243, A wit-
ness may be asked whether he under.
stood the meaning to be that which ihe
record imputed. Ibid. As fo inter
protation of letter, see R, v. Chalmers,
16 L. T. N, B. 343.

1 Britt v. State, 7 Bumph. 45; Long
». State, 12 Ga. 293 ; B. v Edwards, 1
M. & Rob. 257; 5 C. & P. 518; R. ».
Henry, 2 Mood. C. C. 118, '

It is Dot mecessary, in an indictment
for extortion, to set out with technical
accuracy the crime charged, Com. v.
Murphy, 12 Allen, 449,

? Infra, § 1664,

3 R. ». Woodward, 11 Mod. 137 (case
195).

tR.p Hall, 3 C. &P, 409 ; Brown
v. State, 28 Ark. 128 ; Barnes v. Btate,
8 Tex. Ap. 128.

CHAP, X11.] ' ROBBERY. [§ 855.

session of what he considered his own. It was held no robbery,
there being no animus furendi.t

Such, also, is the case when property is taken under alleged bel-
ligerent rights.®

VIII. SNATCHING.

§ 854. The snatching a thing is not considered a taking by
force, but if there be a struggle to keep it, or any vio- Snatching
lence, or disruption, the taking is robbery,® the reason ;}ﬂﬂg&i N
of the distinction heing that, in the former case, we can not rob-
infer neither fear nor the intention violently to take in ¢¥:
face of resisting forece. If putting in fear be proved, the offence is
robbery.* And so where the thing is torn from the person, as an

ear-ring from the ear.s

IX, AGAINST THE WILL.

§ 855. Asarule, robbery must be against the will ;f at the same
time, as in the parallel case of rape,” *“ against the will,”if .,
there be force, is to be treated as convertible with ¢ with. against the
out consent;’’ and hence where the defendant knoeked
the prosecutor down, and, when the latter was insensible, robbed
him, it was held that the robbery was complete.® And so was it
held, where the prosecutor was seized by the cravat and forced

against the wall, and when thus pinioned his watch was taken
without his knowledge.® But the mere taking goods from an un-

' R, v Hall, 3 C. & P. 409, Supra,
§ 848 ; infra, § 583,

? Com. v, Holland, 1 Duaval}, 182,
See U. B. v. Durkee, MeAllister, 196;
Hammond v. State, 3 Cold. (Tenn.})
129, Supra, § 283, .

3 R. v. Macanlay, 1 Leach, 287; R.
z. Bauker, Ibid. 298; R. v. BSteward,
2 East P. C. 702; R. ». Horner, Ihid.
T03: R.v. Walls, 2C. & K. 214; R.»,
Guosil, 1 C. & P. 304 ; Com. ». Ordway,
12 Cush. 270; McCloskey v. People, 6
Parker C. R. 289 ; ftate ». McCuone, 5
R. L 60; Shinn ». State, 64 Ind. 13;
Makoney v. People, 3 Hun, 202 ; State
v. Troxler, 2 Car, L. R. 90; State v.
Broderick, 59 Mo. 318. Bee supre, §

150; Panning ». State, 66 Ga. 167;
though see Btate v, Johm, § Jones (N,
C.), 163.

4 Moore’s Cage, 1 Leach, 385 ; Com.
v. Bnelling, 4 Binn. 379; Mahoney ».
People, 3 Hum, 202, See supre, § 849.

5 Supre, § 850. R. ». Macanlay, 1
Leach, 437 ; Shinn v. State, 64 Ind. 13.

¢ R. ». McDaniel, Foster, 121-8;
Long -». State, 12 (fa. 203 ; Btate ».
Johnson, Phill. (N, C.) L. 140; Feo-
ple v, Clongh, 5% Cal. 438. Bee People
v, Core, Ibid. 2390,

T See supra, §§ 556, H62.

8 R. ». Lapier, 1 Leach, 320; Foster,
128 ; R. v. Hawkins, 3 C. & P. 392,

8 Com. v. Bnelling, 4 Binn. 379.
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conscious person, without force, or the intent to use force, is not
robberyl

X. CONSERT.

§ 856. It makes no matter what pretences were employed to
induce the owner to surrender possession, if he was put

Consent no . - v . . . .
defence if 10 bodily fear.®  Thus, if a man with a sword drawn, ora
g;’“ﬁiﬁr‘d pistol cocked, ask alms of me, and I give it him, through
apprehension of violence, it is as much a robbery as if he
had demanded money as a tribute.? So, where the defendant took
goods from the prosecutrix of the value of eight shillings, and hy

force and threats compelled her to take one shilling, under pretence

of payment for them, this was held to be robbery.s Where the

defendant, at the head of 2 riotous mob, stopped a cart laden with
cheeses, insisting upon seizing them for want of a permit; and after
some altcrcation he went with the driver, under pretence of going
before a magistrate, and during their absence the mob pillaged the
cart, this was also held robbery®  If thieves come to rob A., and
finding little upon him, force him by menace to swear to bring them
a greater sum, which he does aecordingly, this is robbery, if, at the
time he delivered the money, the fear of the menace continued to
operate upon him.? So where the defendant, under compulsion,
congents to draw a check or order ;7 and where money is given to
avert a rape.®

But if the prosecutor consent to be robbed, simply to prosecute
the robber, this is a good defence.?

X!, INDICTMENT.

§ 857. An indictment for the common law offence of highway
robbery, which charges the offence to have heen committed near the
highway, is good.” But anindictment charging the robbery to have

1 Brennan ». State, 25 Ind. 403, ¢ 1 Hale, 532. Supra, § 146,

2 Dill o, Btate, § Tex. Ap. 113, % 8ee R. ». Edwards, 6 C. & P, 521,
14 BL Com. 242; hut sec Btate v 8 R, v, Blackham, 2 Eagt P. C. 711.
Johnson, Phill. (N, C.) L. 186, 9 BR. », Fuller, B. & K. 405; 1 Russ,

1 R. v. 8imons, 2 East P. €. 712; and  Cr, 890,  Suprea, §§ 141 ot seq.
see R. v, Spencer, Ibid. 712, Supra, § 1 State v. Anthony, 7 Ired, 234 ; State
146, v Wilsom, 67 N. C. 456, Tnder Mis-

$ Merriman ». Chippenham, 2 Hast
. C. 709.
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souti statute see Btate ». Howerton, 58
Mo, 91,

it
i
ot
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been committed in -the highway is not supported by evidence of a

robbery near the highway.! The termini of the highway

need mnot be given.Z

Proper
technical
4YErments

An indictment which alleges the taking of the property iuust ve

from the person “ feloniously. and violently,” has been

made.

held to sufficiently allege the putting in fear.? Dut it is safer to
allege that the proscoutor was put in fear, and that the act was done
forcibly,* since in this case cither of these allegations can be dis-
charged as surplusage. ** Against the will” iz essential,® and so, at
common law, is the allegation ¢ from the person.””®

“ Feloniously”” is at common law essential both to the robbery

and the assault.”

The rules heretofore laid down for the description of personal
property apply to cases of robbery.® Robbery of a < piece of
paper” may be enough,® and so of whatever is the subject of statu-
tory larceny.’® And it is said thab as force or fear is the main
ingredient of the offence, the indictment need not specify value.M

1 Btate v. Cowan, ¥ Ired. 239.

? Stats ». Burke, 73 N. C. 83.

? Com. v. Humphray, 7 Mass, 243;
State v. Cowan, 7 Ired. 239; 2 East P.

Brenunan v, State, 26 Ind. 403 ; McEn-
tee v, State, 24 Wis. 43; Wesley ».
State, 61 Ala. 282.

9 R. v. Bingley, 5 C. & P. 602, In-

C. 783. PBuch is clearly the old rule, fre, § 850,

See Whart. Cr. Pl & I'r. § 267, Un-
der Tenneszee statute, see State v,
Swafford, 3 Lea, 162,

4 Colling ». People, 39 Ii1. 233 ; An-
derson #. Btate, 28 Ind. 22; though see
Glags v, Com., 6 Bnsh, 4356. Asto Ala-
bama, see Chapell ». State, 52 Ala. 359,
Under the Pennsylvania statute it is
not necessary, when “rob’’ is used, to
aver ‘‘from his body and against his
will.”” Acker v Com., 34 Penn. 8t.
254.

i Whart. Cr. P & Pr. § 267. But
not * assault, under Texas statnte.
State v. Brewer, 53 Iowa, 735.

& Btate v. Leighton, 506 lowa, 5%0.
Bee State ». Kegan, 62 lowa, 106,

T R. . Pelfryman, 2 East P. C. 783 ;
Chappell v. Btate, 52 Ala. 359,

¥ Beo Whart. on Cr. Ev. § 1211 and
gee, also, Turner ». State, 1 Ohio St. 422;

b R.», Hemmings, 4 F. & F, 50;
Btate ». Carro, 26 La. An. 377.

1 Btate v, Burke, 73 K. C. 83.

An indictment for robbery, which
sllegest that the * defendant made an
assault uponr A., and put him in fear
of hiz life, and did take, steal, and
carty away feloniously, the money of
said A.,”’ is inguficient, becanse it does
not state that the money was taken
from the person of A., and against his
will, which is an essential averment.
Kit ». State, 11 Humph. 187; People v.
Reck, 21 Cal. 585 ; contra, Terry ».
State, 13 Ind. 70. TFor forms of indict-
ment, see Whart. Prec. 410 & seq.

An indictment was sustained in Cali-
fornia which charged the defendant
with having feloniounsly, forcibly, and
violently siolen from the person anad
control of B., and against his will,
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The name of the person robbed, if known, must be stated with

the same precision as in larceny.!

§ 858. Even at common law, if the force be not proved, the

May he a

defendant while acquitted of robbery may be convicted

convietion  of larceny if there be an allegation of stealing duly set

of lerceny. forth.?

Attempts at robbery, and assaults with intent to rob, ave else-

where generally discussed.

property belonpging to ¢, It was held
not necessary to aver that the property
was taken against the will of C., or
withont his knowledge and consent;
or to state that B, had a right of pos-
session. People v. Bhuler, 28 Cal. 490,
Bee, as to right of possession, State w.
Ah Loi, 5§ Nev. 99.
© ! Whart. Crim. Ev. §§ 94 e seq.;
Smedly v. State, 3¢ Texas, 2I4; Com.
»v. Clifford, 8 Cush, 216; Crews ».
Btate, 3 Cold. 350; People v. Vice, 21
Cal. 344 ; People v, Jones, 53 Tbid. 55;
Parker v. Btate, § Tex. Ap. 351. An
averment in an indictment for robbery
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that the property was feloniously taken
will net supply the want of an aver-
ment of the intent to rob or steal,
under the Ohio statute. Matthews o,
State, 4 Ohio 5t. 539,

? Supra, § 27 ; R. ». Birch, 1 Den. C.
C. 185; Hickey ». State, 23 Ind. 21§;
HBtate ». Jenking, 36 Mo. 372 ; People v.
Jones, 53 Cal, 58; U. B. ». Mays, 1
Idsho (N. B.), 763. Bee Howard v,
State, 25 Ohio Bt. 399, for conviction of
felonious assanlt under indictment for
robbory.

? Bee supra, §§ 173 o seq., B4L of seq.

LARCENY. CHAP, XIIT,

CHAPTER XIII.

LARCENY.

Larceny is the fraudulent taking
and carrving away of a thing
without elaim of right, with the
intention of converting it to a
nse other than that of the owner
and without hie coneent, § S62.

At common law grand and petit,
§ 562 a.

L Sunyecrs or LARCENY.

Treasure trove, estrays, and waifs
. cannot be the subjects of lareeny,
nor human remaing, but other-
wise as to grave-clothes, skins of
deer bung up in a camp, ice, gas,

and stored water, § 563,
Fixtures not subjects of larceny
when unsevered from realty, § 864,

8o of gold and other ore, § 865,

B0 of turpentine, sap, grass, corn,
vegotables, and flowers, § 866,

But unfastenced fixtures are sub-
Jjects of larceny, § 867,

Articles attached to soil must be
first detached, § 863,

Animals feras naturas not subjects
of larceny ; e. g., deer, wild fowl,
bares, fish, and bees, § 869,

And so of eggs of wild animals,
§ &0,

Otherwlse a8 to anirals reclaimed
or confined 80 as to be subject to
domestic nse, § 871.

Untaxed dogs and ferrets not sub-
jects of lareeny, § 872,

But otherwise with oysters when
planted for use, § 875.

And ro of fegh of dead animals,
§ B4,

Indictment for stealing animals
must show they are the subjects
of larceny, § 875.

Choser in aetion are not subjects of
lareeny, § 5¥%06.

Deeds and mortgages are not
 goods and chattels,” § 877,
Nor are other securities at common

faw, § 578,

Negrotinble paper may be subject
of larceny, § 579.

Larceny of * picee of paper” is in-
dictable, § 880.

80 of unissued bank bills, § 881,

Yalue may be inferentially shown,
§ 882,

Articles illegal or contraband may
be the subjects of larceny, §
882 a. .

But not an instrumentof no value,
§ 882 5.

II. INTENT.

Intent must be to deprive possessor
permanently of things taken, §
£83.

Tuking under an honest claim of
right is not lareeny, § 884,

And so of taking for mere tempo-
rary ose, § 885,

And s0 of borrowing without
fraudulent jntent, § 886,

Returning or paying for goods does
not purge guilt, § 887.

Buying by false pretence is not
lareeny ; but otherwise when
only possession of the poods, but

 not the property, is obtained by
the false pretence. False per-
sonation, § 888,

Beizing weapon in self-defence is
oot larceny, § 8849,

And so of taking by a belligerent,
§ 890,
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Whether forced eale is lareeny de-
pends upon circumstances, §
BO1.

Taking the wrony thing and drop-
ping it is not larceny, & 882,

Nor is taking by aceldent or in
joke, § 893,

Nor is retaking vne’s own goods,
§ 804,

To larceny lueri camsa is cssential
by Roman law, § 895,

And so by carly English law, §
596,

Otherwise by later English cases,
§ 897,

Tureasonablencss of these rulings,
§ 808

In the United States gqualification
of Iueri cqusa required, § 898, -

Pawning master's goods with in.
tent to return s not larceoy,
§ 900,

Appropriating arime furandi lost
goods with car-marks, is lareeny,
§ 901,

Otherwize when there is no means
of knowing at the time who the
owner was, § 92,

Notice of ownership may be in-
ferrad from facts, § 903,

Inference of fraud may be refuted
by proof of bond fide attempt to
find owner, § 9. )

Where there are ear-marks, rea-
sonable diligence should be
shown, § 05,

Intent to restore only for reward
malkes oflcnce larceny, § 906,

Retarning lost poode does not
purge felomy, § 907,

Same rule as 1o cattle, § 908,

Intent to steul coupled with belief
that owner may be found, con-
stitute larceny, § 909,

But not larceny uuless belief thut
owner may be found and feloni-
ous jotent concwr, § 910,

Larceny for rallroad officer to ap-
propriate things found in cars,
§ 911 )

Not larceny for persons employed
to find goods to appropriate
them, § 912.
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Nor for agsignee of finder to retain
goods, § 913,

TARING,

Taking as a trespass must he in
some way proved. Need not be
secret, but must Dhave been
fraudulent, § 914,

Congent of owner to tzking does
not bar prosecution in cases
where the consent is that de-
feudant ehould bave only a bare
charge, and where the cousent
wag not specific or voluntary, §
9145,

Consent canmot be given by un-
authorized agent, § $16,

No defence that goods were ex-
posed by owner to theft, § 17,
Kot larceny for wile to take away
her husband’s goods, or for per-
eon merely wssisting her, § 918,

But otherwise for person assisting
adnlterous wife, § 915,

In such casc defendant must be
connected with the taking, § 924,

Lareeny o a man to steal his own
goods from bailee to charge
bailee, § 521,

Joint tenant or tenant in common
of chattel cannct gteal chattel
unless in hands of bailee, § 922,

Distanee of moving immaterial, §
923,

Taking need not be by hand, § 924,

Killing of animals not a sufileient
carrying away, § W24

Euticing or trapping animals not
tuking until seizure, § 926,

Purty must be present at taking as
principal, § B27,

A thief carrying goods from eounty
to county may be convicted in
either county, § 928,

All assepting to asportation are
prioeipuls, § 9209

Conllict of opinion as to whether
when goods are stolen in onc
Btate the thiel way be convicted
in another 8tate where the goods
are brought, § %30,

When several things are taken by
onc unbroken act this is a single
larceny, § 931,

LARCENY.

IV. OwWNERSHIE,

Ownership, absolute or speeinl,will
gustain un indictment, § 932,

Connts may vary ownership, §
932 a.

Ownership may be Inferentially
proved, § 935,

Variance as to, may be fatal, §
a3t

Of joint tenants and femants in
common must be jolutly laid,
§ 933,

General owner may be charged
with stealiug from special owner,
§ 436,

Grave-clothes and coffins to be laid
ag property of executor, § 987,
As apainst strangers, property may
be 12id in either bailor or bailee,

§ 38,

Property cannot be laid in servant
ot child, § 85

Nor in married womanp, § 940,

Goods of corperation must be Taid
ag such, § 041

Goods levied on may be laid as
property of officer or owner, §
42,

When servant is charged with
stealing from master, master’s
possession must be shown, § 943.

Specific ownership of stolen coin
st be shown, § 944,

Goods etolen from thief may be
laid as property of either thief
or owner, § 915,

Things stolen from mall may be
1aid as property of owner, § 944,

Clothes of child may be Jaid as
property of father, § 947,

Btealing simulianecusly goods of
different owners makes more
than one offence, § M8,

Owner may be lald ag unknown,
§ 049,

Goods of deceased person to be
averred to be property of execn-
tor, § 950,

V. Varou,

Bome value must be attached to
things stolen, § 951,

[CHAP. XT1I,

Lamping valuation insuflicient
when conviction i only for steal-
ing part, § 952.

When there is a statntory limit
value must conform to statute,
§ 455,

Larceny may be laid of piece of
paper, § 954,

Value may be infercotially shown,
§ 955,

¥1, BY BERVANTS aAND OTHELR HAVING

VIL

BARE CHARGE.

Larceny for servant having hare
charge to convert to his own uge,
§ 956.

80 as to others havinghare charge,
§ 957.

B¢ as to persons with or by whom
goods are inadvertently Ieft or
obtained, § D58,

And so of letter-carrier stealing
letter, § 959,

And so of clerk, without discre-
tion, stealing goeds of employer,
§ 968,

Otherwise when property of goods
is in clerk, § 961,

And where the master has not had
possession of goods, § 962,

Reception in master’s wagon Js
reception by master; and so.of
reeeption by carrier for master,
§ 02 a.

And so of reception in master's
immediate control; but not so
as to money secreted or pocketed

by rervant, § 962 b,

By BAILEES.

Bailee not chargeable with larceny
unless there be original fraudu-
lent intent, § %3,

Where bare porsession is fraudu-
lently obtained, subgeguent con-
version Is larceny, § 961,

Otherwise when property in goods

is passed, § 965,

No such property passes with pos-
gession  fraudulently obiained
from servant or bailec as pre-
cludes prosecution for larceny,
§ 966.
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Ballee liable when bulk or package Conditional transfer does not bar
is fraudulently broken though larceny, § 975,
possession was obtained dond No defence that goods were ob-
Ade, § 967, tained by legal process when
And so where bailment is frandu- sueh process is fraudulent, § 976,
lently determined by bailee, § IX, IXDICTMENT,

Gh%, Must be formally correct, § 977,
And g0 where bailment expires by Various counts may be joined, §
itself, § 969, . 978,
By statnte bajlees are open in other Ownerskip must be stated, § §79.
cages to prosecutiom, § 070, X. ¥erpICT, § 980,
¥Iil. By ASSIGNEE oR VENDEE. X], EEsTORING ARTICLES STOLEN.
Bule ohtazined by force docs not By statute stolen goods are to be
transfer property, § 971. restored, § 981.
8ale to bar larceny must be com- Goods way be followed in haods
plete, § 972, of assignees with noticc, § 951 4.
Transfel by trick not euch a gale, | XII. ArTEmrre, § 9816
§ 973, XTI, LArRcENY FROM TOE ITOTSE.

Transfer must be assent of two
minds to one thing, § 974,

A distinet stututory offence, § 981 e

§ 862. “Tur definitions of larceny,” said Baron Parke, an
Lareeny is eminent judge,! “ are none of them complete ; Mr. East’s

the fraudu- is the most so, but that wants some little explanation.
and carry. 118 definition is, ¢ the wrougful or frandulent taking and
L‘}ga"m‘ﬁg carrying away by any person of the mere personal goods

;Vlit_llm;tf of another, from any place, with a felonious intent to
Bi

right, with  convert them to his (the taker’s) own use, and make
ﬁf’n“:f;:]o'n_ them his own property, without the consent of the owner.’
;F’g‘e“gt‘]:;r" This is defective, in not stating what the definition of
than thatof ¢ felonions in this definition is. It may be explained to
the ownoer . .

without his mmean that there is no color of right or excuse for the
consent-  act; and the ¢ intent’ must be to deprive the owner, not
temporarily, but permanently, of his property. Cases also show that

a taking of goods with an intent to return them is not larceny.”

From this definition differ those of Coke, Hawkins, and Black-

stone, in the omission of two important requisites : first, the “ gon-
version to tho taker’s own use ;” and secondly, ¢ without the consent
of the owner” Blackstone, for instance, contents himself with
declaring larceny to be ¢ the felonious taking and carrying away of
the personal goods of another.” That this definition is defective
in omitting ¢ without the consent of the owner”” is now wniversally
conceded. Whether it is defective in omitting to include the Jueri

! R. ». Hollowsay, 2 C. & K. 945; 1 Den. C, €. 370; T. & M. 40,
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causa will be hereafter discussed.) But waiving this question for
the present, larceny may be defined to be the fraudulent taking and
carrying away of a thing without claim of right, with the intention
of converting it t0 a use other than that of the owner, without his

consent.

§ 862 a. At common law, larceny is divided into grand and petit,

the Jatter including all stealing not exceeding twelve

At common

pence in value. In England this distinetion has been law grand
cancelled by statute; and in but few of the United %Pt
States does it continue to be recognized.?

I. 8UBJECTS OF LARCENY.

In what way property laid in an indictment for larceny is to be
described has been elsewhere considered.®* The proof of the larceny
of a single article among many laid will sustain a conviction.*

§ 863. Larceny cannot be committed, at common law, of a thing
not the subject of determinate property, as treasure trove,

waifs, etc., till seized,® though it would seem that the true

Treasura
trove,

owner, though ucknown, has still & property in them be. buman

remuing,

fore seizure by the lord, unless there be circumstances to- waifs, and

estrays

show an intended dereliction of the property.® But it cannotbe

has been held in Massachusetts that articles of clothing,

the anb-
Jecte of lar-

taken from a dead body ashore from a wreck, are the ceny; but

otherwise

subjects of larceny ;7 and such is clearly the ease at com- s tograve.

clothes,

mon law with grave-clothes,® and coflins in graves ? though . of

1 Infra, § 805.

£ That there are no accessaries in
petit larceny, see supra, § 223. In
Now York, petit larceny is triable and
punighable only as a misdemeanor.
People v Finm, 87 N. Y. 833, As fo
Alabama, see Borum ». State, 66 Ala.
468 ; and see Btate ». Brown, 73 Mo.
631. As to Florida, see Bell, ex parte,
19 Fla. 608, where it is held there i3
no distinetion between the two grades.
Ses, also, supre, § 819,

3 Whart. Plead. & Prac. §§ 206-212 ;
Whart. Crim, Ev. §§ 124 &t seq.

1 Whart. Crim. Ev. §§ 123, 132;
Poople ¢, Wiley, 3 Hill (N. Y.), 154

§ 1 Hale, 510; 1 Hawk. c. 33, s. 24,
Bee R.v. Hore, 3 F. & F. 315. That
the act of Congress, prohibiting plun-
dering wrecks, eto., does nof apply 1o
property abandoned by the owner, see
U. 8. v, Smiley, G Saw. 640,

6 2 Bast P. C. 606, 607. See R. o,
Thurborn, T. & M. 67; 1 Den. C. C.
387,

7 Wonson ». Bayward, 13 Pick. 402.

8 Haynes's Case, 12 Co. 113; Stale
v. Doepke, §8 Mo, 208, Jfafre, § 937

# State v, Doepke, 68 Mo. 208, where
it was held that the ownership might
be laid in the person furnishing the

coffin,
717
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deer bun 33 H + 1 H
e me it is otherwise as to dead human beings.! Taking deer.

;irgg,aicc, skins hung up in the woods at an Indian huuting-camp
and clored  AY be larceny, though the skins were not in the actual
water. possession of any one at the time,2 and so of dead animals
buried by the owner® Ice, when put away in an ice-house for do-
mestic use, becomes individual property, 8o as to be the subject of
larceny, though clearly not so when taken from the surface of an open
pond or river ;* and so gas is the subject of larceny, when severed
from the general pipe before it reaches the meter.® Whether sea-
weed, left by the waves on the shore, belongs to the owner of the
land has been questioned.® Water, when stored, may be the subject
of larceny, though it is otherwise when running.” An estray when
finally abandoned may cease to become the object of larceny.® But
cattle running at large within certain ranges are not regarded in

Texas and in other grazing Western States, as estrays.?
§ 864. Larceny cannot be committed of things which belong to

} R, v Haynes, 2 East P."C. 652.
Bee Bteph. Dig. C, L. art. 292, where
it is queried as to anatomical prepara-
tions.

2 Penn. v. Becomb, Add, 386,

* R. ». Edwards, 36 L. T. (N. 8.)
30

4 Ward v. People, ¢ Hilt (N. Y.),
144; 3 Ibid. 395.

5 R. v. White, 3 C. & . 263; 17 Jur.
536; 20 Eng. Law & Eq. 585; Com. v,
Shaw, 4 Allen, 308, A person stole
gas for the use of a manufactory by
means of a pipe, which drew off the gas
from the main without allowing it to
pass throngh thie meter. Thegas from
this pipe was burat every day, and
turned off at might. The pipe was
never clofed at itz junction with the
main, and eonscquently always re-
mained full of gas. It was held, that
as the pipe always remained full, there
was, in fact, a continuouns taking of the
ga3, and not a series of separate tak-
jngs. R.w. Firtk, L. R. 1 C. ¢, 172;
11 Cex €. C. 234. It was Leld, also,
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that ever if the pipe had not been
thus kept full, the taking would have
been continuous, as it was sobstan-
tially all ene transaction. Thid. SBee
infra, § 931. :

8 R. v, Clinten, Irish R. 4 €. L. 6.
See Com. », Sampson, 97 Mass. 407,

7 Steph. Dig. C. L. art. 289 ; Ferens
v. O'Brien, L. R. 11 Q. B. D. 2% ; 15

Cox C. C, 232 ; Johnston », Siate, 36 -

Tex. 375,

8 Infra, § 908. Johnson ». State, 36
Tex. 375. See R. v. Matthows, 12 Cox
C. C. 489 ; State ». Castecl, 53 Mo, 124 ;
Debbs ». Btate, 43 Tex. 650,

9 State v. Everage, 33 La. An. 120;
Beatty ». State, 1 Miss. 18 Moore ».
Btate, 8 Tox. Ap. 496, Bee Crockett v.
Btate, 5 Ibid. 526; Degzs v State, 7
Ihid. 369 ; Lowe w. State, 11 Ibid. 253.
Supra, § 608,

Where such cattle are by statute 1o
be branded, the omission to hrand is 2
matter of defence. Perry v. Btate, 37
Ark. 54.

CHAP. XIIL] LARCENY. [$ 866.

H 2 Fixt
the realty,! though otherwise when they are scvered. e o

This prineiple is best illustrated by the hypothetical case of larceny
given by Chief Justice Gibbs, that though *if a thief everod
severs a copper pipe, and instantly carries it off, it is no fromreaity.
felony at common law ; yet if he lets it remain after it iz severed
any time, then the removal of if hecomes a felony if he comes back
and takes it;”’ and so of a tree which has been some time felled ;
and so of a door when severed from a housc.® And so, generally,
of articles which do not adhere to the freehold, and which may be
removed without injury to the freehold. .4

§ 865. Gold and other ore, when still reposing in the soil, is not
the subject of larceny.* And this is the case with even a S0 of gold
nugget of gold, separated from the vein by natural causes, and other
until such period as by human care it is removed from the
mass of rock.® It is otherwise, however, with ore when so removed.”

§ 866, Turpentine, when in the grain of a tree, is not the subject

of Jareeny ; but when it bas been drawn from the tree,

S0 of tar-

and is ¢ollected in troughs excavated in the tree itself, it pentine,

is detached in such a way that larceny may be committed

58D, Zrass,
COTT, VEge-

by stealing it.® The rule, that after severance there may tables, and
be lareeny, applies to maple syrup drawn from a maple-

{ree : to fruit; to ecorn, and other erops;® to vegetahles;1° to grass
or flowers ;' and, as has been seen, to ice formed on open water.”

! 2 Russ. on Cr, 62; Btate ». Bur-
rows, 11 Ired. 477 ; State ». Davis, 22 La,
An. 77 ; People v. Williatns, 35 Cal. 671,

t 1iid, ; Juckson v. State, 11 Ohio Bt.
104. See under Toxas statnte Harver-
ger v. Btate, 4 Tex. Ap. 26,

3 Wilkie, ex parte, 34 Tex. 153,

+ Infra, § 867; Jackson ». State, 11
Ohie 8t. 104. See Btate v. Hall, b Har-
ring, 492.

In Bmith ». Com., 14 Bush, 31, chan-
deliers wera held not to be fiztnres, and
wore therafore the snbjects of larceny.

8 People ». Williams, 35 Cal. 671.

§ State v. Burt, 64 N. C. 619,

7 State v. Berryman, 8 Nev. 262, In
this case it was held that the allegation
in an indictment for larceny that the
defundant etole “*six hundred and ten

flowers.

pounds of silver-bearing ore,” suffi-
ciently shows that the property alleged
to have been stolen was personal prop-
erty which could be the subject of lar-
ceny. See, also, People v. Freeman, 1
Idaho, N. 3. 322,

8 State v. Moore, 11 Ired. 70.

9 [olly = State, 54 Ala. 238, Siate
v. Webb, 87 N. (! 558; Bradford .~
Staie, § Lea, 634, 43 to statute in re-
spect to cotton plants, see State ».
Bragg, 86 N. C. 687. By siatute, crops
growing in fields are made subjects of
larceny. Hee Smitherman ». State, 63
Ala. 24,

0 Bell », State, 4 Baxt, 522; St_a.te v,
Foy, 82 N. C. 679.

U 3 Inst. 109,

2 Supra, § 683,
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§ 867. Fixtares, when a stationary part of the frechold, are sub-
ject to the distinction expressed above by Chicf Justice
But un- . .
fastened  (yibbs. Butif they are not fastened, so as to be per-
Sﬁ:;}lpfé P manently attached, removing them may be larceny.!
larceny.  Thig is the case with the taking of keys from door locks ;?
of detachable sections of machinery in a mill ;* of window sashes
which are still unhung, and which are only temporarily and slightly
connected with the house.* When, however, either door or window
1s permanently and finally attached, it becomes part of the realty,
and is not the subject of larceny until it becomes detached, and is
taken while in a detached state. Such is the law, as stated by the
old English authorities; and however subtle and arbitrary is the
distinction, it is still recognized not only in England, but in most
jurisdictions in this country.® '
§ 868. We may, therefore, accept on this point the following

. propositions :—
E&E}ﬁ;ﬁ% (@) Whatever is attached to soil or freehold is not,
e s, Wwhen so attached, the subject of larceny ;
gzlt] 318- (&) When not so attached, however, it becomes the
' subjeet of larceny ; .

(¢) But an article of this clags, to become detached so as to
have impressed upon it the character of personalty, and to bo made
the subject of larceny, must be first removed from its fastonings or
original seat. It must be left in this detached state, so as to acquire
these new charaeteristics. If taken directly by the thief from the
house of which it was a fixture, or the soil in which it was imbed-
ded, or the tree of which it was the fruit, or the field in which (as in
the case of corn or vegetables) it was growing,® it is a chattel real,

*R. v Nixon, 7 C. & P. 442 sce

Btate ». Pottmeyer, 33 Ind. 402 ; Wil-
“kie, ex parte, 34 Tex. 154,

? Hoskins ». Tarrence, 5 Blackf. 417,

8 Jackson v. State, 11 Ohio St. 104.

4 R. ». Hedge, 2 Fast P. C. 590, n.;
and see R. ». Wortley, 1 Den. . (.
162,

5 Bee Ward v, Paople, 6 Hill (N. Y.),
144. A= maintaining that there is
no difference in principle betwsen an
interval of one instant and an interval
of aday, seo supra, §§ 27, 288, To the

20

same effect, Wilkie, ar parte, 34 Tex.
155 ; Jackson ». State, 11 Ohio St. 104,
8ee, also, State v. Burt, 64 N, . 619;
People ». Williams, 35 Cal. 671, where

the rule in the text is followed, though
ohjected to as unreasonable and arti-

ficial.

§ Holly v. State, 54 Ala. 238; Bell
v. Btate, 4 Baxt, 522. In State ». Hall,
5 llarring, 492, the test was said to be
continupusness. If the severing and re-
moval are ome continuous transaction,
the taking is not lareeny ; it is larceny

CHAP. XIII] LARCENY. 1§ 869.

and not the subject of larceny. If removed either by himself or
another, and left (the process of removal being for the time discon-
tinued) detached, no matter for how short a time, it becomes per-
sonalty, and taking it from such detached situation may be larceny.!

(d) The prior existence of the common law, as above stated,
may be regarded as recognized by the numerous statutes adopted in
England and in the United States, making the stealing of fixtures
specifically indictable, which statutes, in some cases expressly, in
some cases by implication, profess to correct the common Jlaw.2 In
States adopting the Roman law, however, whatever is movable is

regarded as the gubject of Jarceny.s
§ 863. No larceny at common law can be committed of animals
in which there iz no property, either absolute or quali-

fied; as of beasts that are ferae naturae and unre. Animals

Jerae sia-

claimed, such as deer, rabbits, hares,* and conies in 2 ‘fwrae not

if there be any interval between sever-
ing and taking, '

In Wilkie, er parte, 34 Tex. 153,
whils the common law as to fixtores
being part of the realty, was affirméd,
it was Ield that the very removal in-
volved, at least where the removal
required the action of several persons,
& panse which made the things removed
personal property. ‘‘If the appel-
lant,” sald Ogden, J., ¢“ took the daors,
as charged, some one must have taken
them from him; and as soom as that
was done, the doors became personal
property, and properly the sabject of
theft.”” {p. 158.)

1 Bee discussion in R, ». Townley, L.
R.IC Co316; 12 Cox C, C. 59, And
gee Beall v. Btate, 68 Ga. 820,

*8ir M. Hale says {1 Pleas of Crown,
5103: ‘If a man come to steal trees,
or the lead off a church or hoeuse, and
sever it, and after ahout an hour's tims or
so come and feteh it away, this hath
been held felony, becanse the act is
not continuated but interpolated, and
in that interval the property lodgeth
in the right owner as a chattel.” The
period which must ¢lapse between the

VoL, 1.—46

severance and the carrying away has
been differently stated as ‘a day;’ “an
hour exactly;’ ‘any time;’ ‘after-
wards,” But the question as towhether
the taking be or be not larceny, does
not depond upon the lapse of time.
If the property be detached by the
owner or by a person other than the
wrong-doer, it becomes eo imstanti tha
subject of larceny. If the subseguent
carrying away by the wrong-doer be
in pursnance of his original trespass
involved in the severance, no matter
what length of time may clapse be-
tween the two, then it would Beemn,
upon principle, not to be a larceny.
To hold otherwise is to attempt to avoid
one ‘subtle and unsatisfactory distine-
tion,’ Ly the cngra.ﬂiug upon it another
as subtle and ansatisfactory.’’ 1
Green's C. C. 340.

7 K. v. Richards, B. & R, 28; R. ».
Jones, D. & B, 555; 7 Cox (. C. 4958 ;
see R. . Worrall, T C. & P. 516.

# Whart. Conf. of L. §§ 297 &2 seq.

* B.». Read, I. B, 3 Q. B. D. 131;
37L. T. 722. Bee artiole in London
Law Times, Feb, 2, 1884, p. 249,
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§ 870.] CRIMES, [BOOK II.

subjects of forest, chase, or warren ;! “coons ;”’# fish in an open river
l?i:.c,rgéer, or pond ;* wild fowl, pheasants, partridges,* rooks, for
;';Lisf“‘g‘;{;, instance,? at their natural liberty® or turkeys; with-
bees.. out proof, direct or inferential, that they are tame.” A
marten caught in a trap in the woods cannot be a subject of larceny
even when it is in the trap;® and according to Sir Thomas Wilde,
C. J., not only is a wild animal itself not the subject of larceny,
but it imparts its character bo the cage in which it is confined.® Bees
are ferae naturae, and although confined to the top of a tree by the
owner of a tree, yet while they remain in the tree, and are not sc-
cured in a hive, they are not the subject of larceny," though 1t 1s
otherwise when they are reclaimed.! But where wild animais are
taken by a thief and killed, and then abandoned, they may be the
subjects of larceny.™

§ 870. Eggs partake of the character of the animal laying them.

Hence an indictment for larceny, which charges that the
Andsoof  pjsoner stole  three eggs, of the value of two pence, of

egps of
wild ani-
male.

the goods and chattels of 8. H.,” is bad, for not stating
the species of egge, because it does not show that the

eggs stolen might not be such as are not the subject of larceny.®

1 See R. v. Townley, L. R. 1 C. C,
a15.

2 Warren ». State, 1 Greene (lowa),
106, ¢ The principls is well settled,”
says Greene, J., ‘‘that taking frem
another’s possession an animal ferae
naturae, or of a bage nature, in conterm-
plation of law, will not render a per-
son Hable for larceny ; though the right
of the owner would be protected by a
civil action. As this principle applies,
by common law, to monkeys, bears,
foxes, etc., it will evidently apply to
coans,”

3 dtate v, Krider, 78 W. C. 481. That
a dead whale may be the subject of
property, see infra, § 874,

4+ R. v. Roe, 11 Cox C, C. 554; R. ».
Head, 1 F. & F. 850.

§ Hannam v. Mockett, 2 B, & C. 94,
4 D. & R. 518,

6 1 Hale, 511; Fost. 366; Hannam
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v. Mockett, 2 B. & C. 934 R. v. Town-
ley, L. R. 1 C. C. 3815; 12 Cox C. C.
59; R. v Read, L. R. 3 Q. B. D, 131;
Wallis v, Meage, 3 Binn, 546; Warren
v. State, 1 Greene (Iowa), 106.

T State v. Turner, 66 N. C. 618; R.».
Mann, g ¢. Hawai, 23 Alb, L, J, 445,
That a parrot not tamed is not a do-
mestic animal, see Bwan v. Saunders,
44 L. T. N. 8. 424,

& Norton ». Ladd, 5 N. H. 203, -

8 R. v. Powell, cited infre, § 876.

10 Gillott ». Mason, T Johns, 16 ; Wal-
lig v. Mease, 3 Binn. 646; Cock w.
Weatherby, § fm. & M. 333.

1 Harvey v. Comw, 23 Grat. 941 ; State
¢. Marphy, B8 Blackf. 498, Infra, §
a71,

12 Blades v, Higgs, 11 H. L. C. 621;
R. v, Townley, w supra.

1B R, v Cox, 1 G. & K. 494; Whart.
Cr. PL, & Pr. § 210.

CHAP. XIIL] LARCENY, 8 871,

§ 871. But when an animal is reclaimed or confined, and may
serve for food, it is otherwise ;! for of deer or rabbits so
inclosed in a park or_field, that they may be taken at Otfterwise
pleasure, otter in a trap,?fish in a trunk or net, and malsre-

. . claimed or
pheasants or partridges in a mew, larceny may be com- confined so
mitted,® and so of young pheasants or partridges reared zsl,tﬁ&e to
by a hen, and thus reclaimed.* Swans, it is said, if law- douestic
fully marked, are the subject of larceny at ¢ommon law,
although at large in a public river;* or whether marked or not, if
they be in a private river or poud;* and doves and pigeons are
also the subjeet of larceny, when placed in the care and custody
of their ownerz ;¥ and so of tame turkeys ;* pca-hens;® tame mock-
ing-birds," and bees in hives, and their honey,"* though it is for
the jury to say whether animals ferae naturae are tamed, so as to

be the subjects of larceny.™ But all valuable domestic animals, as

! See Handadon’s Case, 2 East P. €,
611. In R. & Petch, 38 L. T, 788; 8.
C., 14 Cox C. €, 116, the prisover was
employed fo trap wild rabbits, and it
was his daty to take them wheh trapped
to the head keeper. Contrary to his
duty ke trapped from time to timerab-
bits, and took them to another part of
the land and placed them in a Dbag,
which anothor keeper ebserving, went
and fook some of the rabbits ont of the
bag during the prisoner’s absence, and
nicked them, and put them into the
bag. Ilis reason for nicking them was
that he might know them again. The
prisoner afterwards took away the bag
and the rabbits with the {ntention of
appropriating them to his own use. It
wa3 held in a case reserved that the
act of the keeper in nicking the rab-
bits was no reduclion of them into the
possession of the master, 3o as to make
the prisoner guilty of stealing them.
See R. v. Read, L. B. 3 Q. B. D, 131,

2 Siate v. Hounse, 653 N. C. 744,

31 Hale, 511; 1 Hawk. ¢. 33, s. 36,

4 R. ». Garnbam, 8§ Cox C. C. 451 ;
R. v. Cory, 10 Ibid. 23; R. ». Bhickle,
L.R.1C. C. 148; 11 Cox C. . 189,

§ Dalt. Just. 156,

& Ibid.

? R, v. Brooks, 4 C. & I 131; R. »,
Cheafor, 2 Den. €, B, 361; 5 Cox C. C.
367. In Btanley ». Birch, Law Times,
May 28, 1881, this protection was ex-
tended fo oarrier pigeons when on short
excurgions for the purpose of training.
‘When, however, pigeons are wandering
at large, with nothing to designate them
as reclaimed or tame, it is otherwise,
Com. v, Chaee, 9 Pick. 15. But if they
hear on them the marks of having been
reclaimed and tamed, then it is larceny
to steal them, Stanley v. Birch, supra.

3 State v. Turner, G6 N. C. 818; R.
v. Halloway, 1 C. & P. 128. But the
burden of proving tameness i on the
party injured. R. ». Mann, supra, §
869.

? Com. ». Beaman, 8§ Gray, 497. See
other cdses cited supra, § 869,

1 Haywood v. State, 41 Ark. 479.

I Harvey v. Com., 23 Grat. 941. See
State v. Murphy, 8 Blackf. 498,

¥ R. v. Cheafor, 3 Den. C. C. 361; 5
Cox C. C. 367; 8 Eng. Law & Eq. 698,
Exchequer Chamber, sitting. upon
Crown Cases Reserved. Prasent: Lord
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§ 8T2.] CRIMES.

[BOOK .

horses,! and all animals domitae naturae, which serve for food, as
swine, sheep, poultry,? and the product of any of them, as eggs,
milk from the cow while at pasture,? and wool pulled from the sheep’s
back feloniously ;4 may be the subjects of larceny.®

§ 872. But as to all other animals which do not serve for food,
such as dogs and ferrets, though tame and salable,® or other crea-
tures kept for whim and pleasure, stealing these does not amount

Campbell, Mr. Baron Alderson, Mr.
Barou Platt, Mr. Jnstiee Talfourd, and
Mr. Baron Martin. Lord Campbell
gaid : *‘ This case waz not argued, but
we are called upon to give judgment.
It was tried at the Nottingham gquarter
segsions on the Tth of July, 1851, Wil-
liam Cheafor was indicted for felonious.-
1y stealing four fame pigeons, the pro-
perty of John Mansell, alleged to be re-
claimed. The pigmné, at the time they
were taken, were in the prosecutor’s
dove-cote over a stabla on his premises,
being an ordinary dove-cote, haviug
lioles at the top, and haviag a deor on
the floor, which was kept locked. The
prisener entered the dove-cote at twelve
o'clock zi night, and took away the
pigeons. The prisener’s counsel con-
tended that the pigeons, being at lib-
erty to go out ai any time, were not
reclaimed, and were not the subjeet of
larceny. ‘The chairman directed the
jury that the view contended for by
the prisomer’s counsel was correct, and
the pigeons were not the subject of lar-
ceny ; but the jury took a beiter view
of the law than the judge, and found
the prisoner guniity. Judgment was
postponed till the opinion of the sourt
had heen given as to whether the di-
rection of the chairman was right, and
whether the prisoner was proporly
punishable. Now we think the diree-
tion of the learned chairman was wrong,
hecause it comes to this: Is it possible
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there can be larceny committed of tame
pigeons ? because the pigeon from his
nature most have egreas io the open
air, and unless it has a hole for ihat
purpose it cannot get oni. According
t0 the divection of the learned chairman
there can be no larceny committed of
chickens, of geese, or ducks. It was a
pare question of fact for the jury
whether the pigeons were tame and
reclaimed ; the jury seem to have come

to a very proper conclusion that they -

were tame pigeons and reclaimed. The
pigeons were the suabject of larceny,
although they had the opportunity of
gotting out and enjoying themselves.
We ghall direct that judgment he
passed at the mext quarter sessions.”
Conviction™ afirmed. See, alse, R. w.
Howell, reported 1 Ben. & H. Lead.
Cages, 65 ; though see R. w. Brooks, 4
C. & D, 131

1 Infra, § 908, But not when aban-
doned by owner. Johnson ». State, 36
TFox. 375,

2 Ipcluding pea-hens, As has heen
seen, Com. v. Beaman, 8 Gray, 487.

# Foster, 99,

4 R, ». Martin, 1 Leach, 205.

5 1 Hale, 511.

§ R, v. Searing, R. & R. 350 ; State
». Lymus, 26 Ohio 8t. 400; Btate ».
Hoelden, 81 N. C. 527; Ward v. State,
48 Als. 161. See, however, Biate v
Latham, 13 Ired. 33.

CHAP. XII1.]

LARCENTY. & 875.

to larceny at common law.! It is otherwise, however, Untaxed

when they are taxed.?

§ 873. Oysters have been determined to be subjects
of larceny when planted and growing in a marked plot,

dogs and
ferrets ook
subjects of

lurceny.
But other-

itself the subject of ownership, generally recognized as i with

oysters

privately planted, and not part of a bed in which oysters wbeu

are growing naturally.?

planted for
nse.

§ 874. Flesh of dead animals, whether ferae naturae
or tame, is subject of larceny ; and it has been said that 200 59 °f

flesh of

the very fact of proffering it for sale reclaims it, and in. dead ani-

vests it with the character of property which the law

mals.

protects.* What act reduces the flesh of a wild animal to the
personal property of the reclaimer depends to some extent upoen
statutory enactments, If there are no game laws, then the flcsh of
animals, seized and killed upon waste lands, or on the sea, and
staked or anchored in any way that may mark the ownership, is
susceptible of preperty in the reclaimer.®

§ 875. Where the question is open to doubt, the indictment, to
be good, must allege the animal to be * tame.”® So, as
has been seen, « eggs’” must be shown to be of axi animal po weans

for stealing

which is the subject of larceny.” When the carcase of 2"imals

t 1 Hale, 512; Findley v, Bear, 88. &
R. 571. That the owner of a dog may
maintaiu a civil action for its loss, see
Hinckley v. Emmerson, 4 Cow. 261;
Cummingg v». Perham, 1 Met. 535;
Perry v. Phipps, 10 Ired. 259 ; Parker
», Mise, 27 Ale. 480. As to malicious
mischief, see tnfre, § 1076, That a dog
is personal property under statute, see
Mullaly ». People, &6 N. ¥, 365 ; Sfate
». Brown, 9 Bax. 81, That heisnot a
¢ domestic animal,” see State ». Harri-
man, 75 Me, 562. CF. 20 Alb. L. J. 205.

¢ People v, Maloney, 1 Parker C. R.
593 ; Paople v. Campbell, 4 Parker C. R.
286 ; Harrington . Miles, 11 Kan, 480 ;
Cooper, ex parfe, 3 Tex. Ap. 489, See
Washington v. Meigs, 1 MeArthur, 53.

3 State ». Taylor, 3 Dutch. I17;
Fleet ». Hegeman, 14 Wend. 42. See,
however, Btate . Taylor, 13 R. L 541.

must show

That oysters are “‘fish,”’ see Caswell
v. Johnson, 58 Me. 164.

¢ R. » Gallears, 1 Den, C. . 50T ;
2C. & E.981; T. & M. 196; 1 Hale,
§11; Norton » Ladd, 5 N. H. 203;
Btate v. Jenkins, 6 Jones (N. C.},19;
State v. Doe, 7% Ind. 8. See R. ». Ed-
wards, 36 L. T. (N. 8. 30; 13 Cox C. C.
384, where it was held larceny to steal
dead pigs buried threa feet under soil.

& See Pierson v. Post, 3 Caines, 176 ;
Broughton #. Singleton, 2 N, & MeC.
338. In Taber », Jenny, 1 Sprague, 315,
it was held that a whale canghti, killed,
and anchored near the shore, was the
subject of larceny, thongh it had gome-
what drifted from its moorings.

& R. ». Choeafor, supra, § 871; B. =
Hundsdon, 2 East P. C. 611, '

T Supra, § 870,
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§ 878.1 CRIMES, [BooK 11,

:ﬁ:ié are an animal _feme naturge i8 stolen, the indictment must
31:;5; ;]; aver the animal to be dead,”_ 50 as to make it the sub-

" jectof larceny.! When an animal is equally the subject
of larceny whether alive or dead, it is not necessary to aver that it
is “dead.””

“ One ham” is a sufficient description, without further des'igna-

tion 3

§ 876, Choses in action, including bonds and notes of all classes,

{hoses in

aceording to the common law, are not the subjects of

aetion are larceny, being mere rights of action, having noe corpo-
not subjects peg] existence ;* though, as will presently be scen, a
person may be indicted for stealing the paper on which

of larceny,

Deeds ang | LHEY are written.

rorigages
are not

§ 877. Hence, deeds, mortgages, and leases are not

“goodsand * goods and chattels ;»'% and at common law are not the

chattels.” .
subjects of larceny.®

§ 878. Bonds, notes, bank notes, receipts, and bills, being mere

Nor are

choses in aetion, and of no iniringic value, are not held

other secu- the subjects of larceny at common law.? It has been

1 R. ». Edwards, R, & R. 497 ; Com.
v. Beaman, 8 Gray, 498 ; K. ». Gallears,
supra; State v. Jenkins, supre; Whart,
Cr. PL. & Pr. § 209,

2 Bee R. ». Puckering, 1 Mood. C. C.
242 ; Btate v. Pollard, 53 Me. 124.

3 R. », Gallears, supra. See 'Wlhart.
Cr. PL, & Pr. §§ 208-9.

* B. ». Green, Dears. 323; R. wo.
Johnson, 3 M. & 8. 539 ; Com. ». Rand,
7 Met. 475 ; People », Griffin, 33 How.
(N. ¥.) Pr, 475 ; State ». Dill, TH ¥, C.
25'7; Whart. Cv. PL. & Pr, § 191 ; Arch-
bold’s C.*P. 9th ed.1685. As to dis-
tinetive Texas rule, see Banshury v.
Btate, 4 Tex. Ap. 59,

§ Whart. Cr. PL, & Pr. § 191.

§ 2 East P. C. 596; L. v. Westheer,
1 Leach, 12; R. v. Powell, 14 Eng. L.
& Eq. 575; 2 Den. C. . 403; 5 Cox C.
C. 5396.

T Archbeld’s C. P. 8th ed. 165 ; .o
Watts, 24 Eng, C. L. 573; 2 Den. C. C.
14; 4 Cox €. €. 334; U, 5. ». Bowen,
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2 Cranch C. C. 133; U. 8. ». Carnot,
Ikid. 46%; Yeople ». Grifin, 358 How.
(N. Y.) Pr. 475 ; Moore ». Com, 8 Barr,
260; State ». Tillery, 1 N. & McC.'9;
Culp ». Btaie, 1 Torter, 33. Bank notes
are not excepted from this category be-
cauge they are issued by an incorpo-
rated bank. R. ». Murtagh, 1 Crawf,
& Dix, 855 ; R. ». Pearson, 1 Moody,
313; R. v. Morrison, 8 Cox C. C. 194;
Bell C. €. 158 ; Thomasson ». State, 22
Ga. 498. But of redeemed bank notes,
in the hands of the agents of the bank,
larceny under the statute may bhe com-
mitted. Com.w.Rand, 7 Met. 475; pea
State ». Bonwell, 2 Harring. 529.

“ The abeurd conclusion,* says Sir J,
F. Btephen, ‘* that a bank note cannot
be stolen, rests apon no foundation ex-
cept a wholly unaunthorized extension
made by Coke in treating of a different
snbject, of a case in the yocar-books,
which was itself apparently an inven-
tion of the judges in the fifteenth

P

CHAP. XIIL.) LABCENY. [§ 879.

determined in England, indeed, that a railway ticket is ritiesat

a chattel ;! but this has been doubted.? By statutes, law.
however, generally adopted, choses in action are recognized as pro.
perty, and the stealing of them made penal. In what way, under
the statutes of the several States, bank notes are to be deseribed,

has been examined in another work.® The mode of proving such

averments is also distinctively discussed.*

In order, under the statutes, to render bonds, notes, etc., the sub-
jects of larceny, they must be, at the time of taking, legally valid
and subsisting securities for the payment of money, or some specific

article of value.®

§ 879. Must a prosecution for larceny of the proscutor’s signa-
ture to negotiable paper fail because it has no value to
him? This question has reccived conflicting answers. iors own
No douht the paper, while in the presecutor’s hands, is Degotuble

FProsecn-

puper may

of no value. Buti as at the moment it 1s taken from his be subject

Lands he is liable to be sued on it, the better epinion is

of larceny.

that it is under the statutes subject of larceny.

century, resting, moreover, upen a
principle which does not apply to
documents not relating to land.” 3
Steph. Hist. Cr. Law, 144.

-1 R. v. Boulien, 1 Den. 508; 2C. &
X 917

¢ R. v. Kilkam, L. B. 1 C, C. R. 261 ;
Bteph. Dig. C. L. art. 288,

An unstamped written agrearnont for
building cottages, ander which work
has bween, and is being carried om, is
not capable of being stolen. R. o.
Walts, Dear. 326,

A pawnbroker’s ticket is, under stat-
ute, a warrant for delivery of goods and
eapable of bheing stolen. K. v. Morrison,
Bell C. €. 158; Bleph. Dig. art. 286,
359,

3 Whart. Cr. PL & Pr.§§ 165 ef seq.

t Whart, Crim. Bv. §§ 114 e seq.
SBoo Btate v. Wilson, 2 Rep. Const, Ot.
495 ; State », Holbrook; 13 Johns. 90,

In cases of larceny, questions fre-
quently arise as to the meaning of
descriptive terms. These terms arg

considered in another volmimne as fol-
lows i —

¢ Purporting ie be,"” Whart. Cr. P1.
& Pr. § 167; * Receipt,” § 185;
¢ Aoquittanee,” § 186; “Bill of ex-
change,” § 187; * Promissory note,”’
§ 188; **Bank note,” § 18%; “ Treas-
nry note,’” § 180 a; * Money,” § 190;
¢ Goods and chattels,’ § 191 ; * War-
rant order,”’ ate,, §§ 192-4; ¢ Deed,”™
§ 197; ¢ Obligation,” § 198; “ Under-
taking,”” § 199; “Guaranty,” § 200;
“ Property,’” § 201 ; ‘¢ Piece of paper,”
§ 202,

& R. ». Craven, B, & B. 14; R. ».
Phipoe, 2 Leach, 673; R. ». Hart, 6
C. & P. 106; R. ».Clark, R. & R. 181;
2 Leach, 1036 : Wilson ». Btate, 1 Por.
1185 Whart. Cr. PL. & Pr. §§ 218-17.

§ The authoritics are thus aceurately
clagsified by Van Syckle, J., in State v.
Thatcher, 35 N. J. 445 :— )

“This question has been discussed
in cases of larceny where the thing
stolen must be of some value to the
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§ 880.] CRIMEL

[BoOK 1L,

§ 880. When there is any question as to the application of a
statute to a chose in action, a count can be introduced for stealing
a picce of paper as a common law larceny.! In New York, how-

prosecutor. In Clark’s Case (Russell
& Ryan’s C. C. 181) the defendant was
indicted nnder 2 George II, ¢, 25, for
stealing reissuable notes, the property
of Targe & Son, while in the course of
transmission to them after they had
besn pald. It washeld that the drawers
could not have any valuable property
in their own wotes, and the prisoner
was convicted only of the larceny of
the paper and stamps on which they
were Written,

*In Phipoe’s Case {2 Rast P. C. 599)
some of the judges held that the prose-
cutor’s own mote eould not be ssid to
be of any value to him ; others thonght
it wag of vaiue from the moment it was
drawn, but that it never was in the pos-
session of the presecutor, and that it was
obtained by daress, and not by larceny.

‘“In Walsh’s Case (Russell & Ryan
€. C. 216) the prisoner was charged
with stealing a cheque drawn by the
prosecutor, and the objection that the
stolen imstrument was of no value to
the prosecutor, in his own hands, pro-
vailed, and the defendant was sequit-
ted. _

““‘In Vyse’s Case (I Moody C. C.
218}, who was convicted for receiving
reissuable notes, knowing them to be
stolen, the conviction was sustained.
Some of the judges doubted whether
the notes were valnable pecurities, bnt
all agreed that if they were not, they
were goods and chattels,

““In Ajckle’s Case (2 East P. C.
675) the conviction was for the lar-
ceny of a bill of excliznge drawn by the
prosecator, and accepted by another.

1*In Rex v. Metealf (I Mood. C. .
433) this peint was directly adjudi-
cated. The defendant having been
convieted of the larceny of a cheque
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drawn by the prosecutor, the judge
was induced, by a reference to Walsh’s
case, to reserve for the opinion of the
judges the question whether the cheque
in the hands of the drawer was of any
valoe to him, and could be the sub-
jeet of larceny. Lord Denman, C. J.,
Tindal, C. J., and Justices Gaselee,
Bosanguet, Alderson, Williams, and
Coleridge affirmed the conviction,—
Justice Littledals alone doubting. And
in Heatli's Case (2 Mood. C. . 33),
which was in all respects like the one
last cited, the authority of Meteulf’s
case was acknowledged withont a dis-
senting opinion, The Supreme Court
of Alabama {Wilgon v. State, 1 Forter,
118} ruled, that the proseentor’s own
uote was not the subject of larcony. In
reaching this conclusion, Phipee’s case
was relied apon by the court, no refer-
ence having been made to the later
cages of Metealf and Heath.

“In The People ». Loomis {4 Denio,
380), where the defendant was tried
for the larceny of a receipt, Justico
Beardsley said, ‘that although a re-
ceipt was the subject of larceny under
the New York statute, it must be made
effoctive by being issued or delivered,
before it can become a valuable private
Instrument. It must be, when stolen,
an evidence of some right in action, or
an instrument by which a right or title
to real or persomal property was in
some manner affected.”’” Pee, as to
People v. Loomis, infra, §§ 852 6, 943,

! Thus, in an English case, A. was
indicted in one couni for stealing a
cheque, and in anothor count for steal-
ing a piece of paper. It wag proved
that the Great Western Railway Com-
pany drew in London a cheqne on their
London bankers, and sent it to onme

CHAP, XIIL]} LARCENY. (8 881,
ever, it has been held that the stealing of a letter is not indictable, as
it is of no intriosic value.! And in England the law now Larceny of

seems to be that where a chose in action 18 valid and the < piece’of

stealing of it is indictable by statute, the ¢ piece of paper” PiEet &
£ y

is absorbed in it;and the indictment must describe the thing .
stolen as a chose in action. Where, however, the chose in action 18
a nullity, the paper itself may be described.2 At all eventa"ﬁ, 1t the
chose in action be one for stealing which no indictment lies, it is, for
this purpose, a nullity, and the * piece of paper” becomes the sub-
jeet of larceny.? '

A picce of -paper on which is a printed list of names and dates,
is in like manner subject of larceny.* And it is bard to see why,
on reasoning given in another volume, even suppoging a Picce of
paper may be in one aspect a chose in action, the prosec.utmn may
not ¢lect to consider it. a piece of paper.® If a promise, for in-
stance, were engraved on a gold ring, could this be a defence to an

indictment for stealing the ring ? ]

§ 881. Bank hills, complete in form, but nof issued, are the
property of the bank, and may be se treated in cri:mm.ml 80 of un-
proceedings for receiving them with knowledge of their foucd
having been stolen® On the other hand, an incomplete

of their officers at Taunton to pay a concerned realty it would be otherwise.

poor-rate there. He, at Taunton, gave Supra, § 877,

it to the prisoner, a clerk of the com- ! Payne ». People, 8 Johms, 103,

pany, to take to the overseer, but in- And sev Moore ». Com., 8 Barr, 260.

stead of so doing he converted it to his But in neither of these cascs was the

own use. It was held by the judges question of the larceny of ¢ a piece of

that even if the chegue was void under paper’” put to the conrt distinctively.

the 13th seetion of the stat. 56 Geo. [II. In Payne ». People, the indictment

¢. 184, the prisoner might be properly charged ‘‘a plece of paper on which «

convicted for stealing a piece of paper. eertain lefier’ was written ; in Moore v.

R. » Perry, 1 C. & K. 725; 8. C., 1 Com., simply a receipt.

Den. . C. 693 and for other eases to ¢ R. ». Watits, 24 Eng. Law. & Eq.

same effect, see R. », Clark, R. &R.181; 573; 2 Den. C. C. 14; 4 Cox C. C. 336;

R. ». Bingley, 5 C, & P.602; R.». Rod- R. v. Towell, 14 Eng, Law & Eq. 575;

way, 7 Ibid. 784 ; R. v, Vyse, 1 Moody 2 Den, C. C. 403; 6 Cox C. C. 356; R.

C.C. 218, Fufra, § 954; and see Whart. v. Green, Dears. 323; R. ». Vyse, 1

COr. P1, & Pr. § 202 ; Wilson ». Btate, 1 Moody C. C. 218, Infra, § 951,

Port. 118. In R. v. Walker, 1 Mood. 4 Bee fnfre, § 904,

156, stealing a roll of parchmont was 4 Btats ». James, 58 N, H. &7,

held indictable at common law, though 8 Whart. Cr, Dl. & Pr. § 471

it had a record engrossed on it. If it & People v. Wiley, 3 Hill, 194, Ses
©T29



§ 882a.] CRIMES, [Book II

engagement—e, g., an unstamped and undated railroad ticket—is
not the subject as sach of larceny.!

§ 882. Some value must be shown to helong fo paper alleged o
Valuo may be atolen;? but this value may be inferentially proved.
be inferen- L DuS, in & prosecution for the larceny of a bank note it
tially is not necessary to prove that the note is a genuine one

and of some value, by any positive evidence. If the jury
shall be satisfied from the evidence that the defendant feloniously
stole the bank note, and afterwards passed it away as a genuine
note, the defendant has, by those acts, precluded himself from ealling
on the prosecution for further proof of the paper being genuine and
valuable.® But on the trial of an indictment for stealing foreign
bank bills, when such passing is not proved, it is incumbent upon
the prosccutor to produce at least primd facie evidence of the
existence of such banks and of the genuineness of the bille.4

Evidence that bills of the same kind have been received and
passcd away in the ordinary course of business, as part of the
currency of the country, would be proof of value. Bub the fact
that a witness for the prosecution, a broker, had exchanged the bills
alleged to have been stolen, and given other money for them, after
the larceny, he not speaking of any former knowledge of such bills,
or expressing any belief as to their genuineness, bas been held to be
no evidence that the bills were genuine.®

§ 882 a. Though the circulation of the bills of the banks of other
Articles States is prohibited, and they are declared by local law
lllegal or  to be worthless, yet in the hands of a fond fide holder
fg;';’éﬁ’“"d they are property, and may be the subject of larceny.t
ﬂﬂféﬁ? of The same rule has been laid down in respect to the steal-

ing of warehouse receipts issued without authority by a
railroad company.”

\ .
R. v, Ranson, R. & R. 232; 2 Leach, but see Johnston ». People, 4 Denio,
1090, 1083 ; R. v. Vyse, 1 M. C. €. 218. 364; People v. Jackson, 8 Barb. 637.

CHAP. XI11.] ' LARCENY, [§ 8824,

Money acquired by the illegal sale of intoxieating liquors may
nevertheless be the subject of larceny from the possessor;! and so
as to the liquor itself.? )

Nor does the fact that particular articles are used for ganing
puri)oses change the law. Thus larceny lies for stealing gaming
materials.® So it is larceny to steal things stolen by the thief

The question whether goods and chattels include securities hag
been distinetively discussed.®

§ 8825. If the instrament stolen be one on which a claim could
under no circumstances at any time be maintained, the‘n o
even under a statute designating such instrument, it 19 mtiut of uo
not the subject of larceny. Thus, where a debtor pro- Neamdindd
cured his creditor to sign a receipt for the debt, under )
the pretence that he was about to pay him, and then took i.t. from him
with a criminal intent, and without paying the moncy, 1t was held
that he was not guilty of larceny, the receipt never having taken
effect by delivery, and being therefore worthless.® But the mere
fact that the mstrument is one which by the local law cannot be
sued on, or that the thing stolen is held for an illegal purpose, does

As to stolen poods, see tnfra, § 900 5.

1 Ztate » Hill, 1 Houst. C. C. 420,

% See infra, §§ 051 et seq.; U. B, v,
Nott, I McLean, 499,

9 Com. v Borke, 12 Allem, 182
Commings ». Com., 2 Va. Cas. 128.
Infra, § 9556,

4 People v. Caryl, 12 Wend. 547;
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Infra, § 955 ; and see Whart. on Ev.
§ 1290.

¢ Johnson v. People, 4 Denio, 364.

8 Starkey v. Btate, § Ohio Bt. 2686.
As to parallel case of forgery see aw-
pra, &§ 698-59. As to papers actuslly
valueless, see infra, § 882 0.

7 Btate v. Loomig, 27 Minn. 521.

not take from guch paper or thing its larcenous character.’”

! Com. ». Rourke, 10 Cush. 397;
Com. #. Sinith, 129 Mass, 104 ; Btatev.
May, 20 lowa, 305,

® Com. ». Coffes, 9 Gray, 139,

3 Bales v. State, 3 W. Va. 685,

¢ Iifra, § 946. That it is so as fo
ewrbezzlement, see infra, §§ 1025, 1035,
1038, .

5 Whart. Cr. PL. & Pr. §§ 168-191
Supra, § §48.

Additional English cases may be
here moticed. I one of them the de-
fendant was indieted for receiving cer-
tain country bankers’ notes; and the
indietment in one count charged these
notes as ¢ valuable securities,”” andin
another, as * pieces of paper,’’ the
goods and chattels of the prosecutor,
and it appeared that the notes had
been paid in London, and were in the
pussession of a partner of the firm,
who was taking them to the country
to be reissued, when they were stolen.

The judges held that they were prop-
crly degcribed in the indictment ag
goods and chattels; but some of the
judges doubted whether they were

. valuable securities within the meaning

of the statnte 8 Geo. TIV. c. .28, s. b
R. v. Vyse, 1 Meody C. C. 218, The
halves of notes, if ftolen, shounld be
deseribed as goods and chattels. R.
v. Mead, 4 C. & P. 635. It seems,
however, that & security which is in
full force, as an uncancelled bond or
note, does dot in England fall under -
the head of ¢ goods and chattels.”” R.
2. Powell, 14 Eng. Law & Eq. 5755 4
Den, C. C. 403, e § 879,

§ People v. Loomis, 4 Denio, 380,
cited supra, § 879 ; infra, § 943, and
cases there cited. See Bork ». YPeopla,
81 N. Y. 18; Moore v. Com., 8_.Ba.rr,
260,

7 Supra, § 882 a.
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§ 883.] CRIMES, [Book 11,

II. INTENT.

§ 883. To constitute larceny, it is necessary that the goods should
Intent be taken feloniously, without the owner’s consent. Here-
(1;:;‘13‘13: to :.a,t'ter we will consider what the law is when such consent
possessor 18 obtained by fraud.! Under the presont head we lLimit
ﬂ%’?:ﬁfﬁg’ ourselves to inquiring what * feloniously,” or ¢ felonious
taken. intent,” in this sens¢ means, For it shonld be remem-
bered that every taking of the property of another, withouf his
knowledge or consent, does not amount to larceny. To make it
such it must be accompanied by circumstances which demonstrate a
¢ fraudulent or felonious” intention to deprive the possessor per-
manently of the thing taken.* Thiz “ fraudulent’” or ¢ felonious”
intent (and the terms are used often convertibly) is an intent, with-
out an honest claim of right, and with the expectation of benefit to
sclf, to take permancntly from another goods which are his pro-
perty. This intent must be concurrent with the taking, which must

be without the owner’s consent.®

U Infrg, § 964, Hall’s Case, 78 Vs,
678,

? R, ». Holloway, 2 C. & K. 342: 1
Den. C. C. 370 ; T. & M. 40; R. v, God-
frey, 8 C. & P. 663 ; R. v. Deering, 11
Cox C. C. 208; R, ». McGrath, L. R. 1
C. €. 210; Adams ». State, 45 N. J. L,
445 ; Bmith v, Bhultz, 1 Scammon, 492 ;
Hart ¢. Btato, 57 Ind, 102; Umphray
v, Btate, 63 [hid, 223 ; Phelps v, People,
55 IN. 334; Blunt v». Com., 4 Leigh,
689 ; State ¢, ¥isher, 70 N. C. 78 ; Siate
¥, Watson, 7 8. C. §7; Btate v, Haw-
kins, 8 Porter, 461 ; Williams v. State,

44 Ala. 396 ; Johuson v Sthte, 73 1bid.
525, Witt v. State, 5§ Mo. 671; State
». Gresser, 79 Ibid, 247 ; State ». Rivers,
60 lowa, 381; Hite v. Btate, 9 Yerger,
198 ; Fuolton ». Btate, 13 Ark. 168
Johnson v. Btate, 36 Tox. 375 ; Landin
». State, 10 Tex. Ap. 63; Clayton ».
Btate, 15 Ibid. 348. Bee State v Gai-
ther, 72 N. C. 468 : Reeves ». Btate, 7
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Tex. Ap. 276; Struckman », State,
Ibid. 582 ; Wolf ». State, 14 1hid. 210;
Wright v. State, b Yerger, 154; Long
v. State, 11 Vla. 295, fufra, §§ 961,
867. Thatwhen there are no disputed
facts, intent is for tho court, see John-
son ». State, 73 Ala. 523.

In State v. Fenn, 41 Conn. 590, an
officer of & bunk with which s note of
the defendant had been loft for collee-
tion, ¢alled on the defendaot with ihe
note for paymeut. The defendant asked
to be allowed to see the note, and on
its being handed to him walked out of
the room with it, and zecreted or de-
stroyed it. It was held that the court
below properly charged the jury, that
if the defendant obtained possession of
the note with felonious intent, the act
was theft.

3 Ibid, and casea cited infra, §§ 584
et seq.

CHAP. XTII.] LARCERY, [§ 88L

§ 884. The intent being necessary to complete the offence, if a
man, under the honesi impression that he has a right t0 wyyor g,
the property, take it into his possession, it is not lar- deran hon.
ceny,! if there be a colorable title.? If, for instance, the ight 1]1; oot
sheep of A. stray into the flock of B., and B., not know- -
ing it, drive them home along with his own flock, and shear them, thia
is no felony ; but it would be otherwise if he did any act for the pur-
pose of coucealing them, for that would indicate his knowledge of
their being the sheep of another? If, under color of arrear of
rent, although none be actually due, I distrain or seize my tenant’s
cattle, this may be a trespass, but is no felony.t If I take an estray,
upon a claim of right to it as lord of the manor, it is no felony, kow-
ever groundless my claim may be.®

The same rule applies when a person sells property in his posses-

1R, v. Hall, 3 C. & P. 409; R. ».
Halford, 11 Cox C. C. 88; Merry 2.
Green, 7T M. & W. 623 ; People v. Bur-
ton, 1 N. Y. Cr. R. 267 ; People v. Hus-
Ppand, 36 Mich. 306 ; State ». Barrack-
more, 47 Iowa, 684 ; McDaniel ». Btate,
8 Bm. & M. 401 ; Wit », State, § Mo.
671 ; Statew. Homes, 17Ibid. 379 ; Blate
v, Conway, 18 Ibid. 321 ; State v. Deal,
g4 N. C. 270; State v. Gaither, 72
Ihid. 458: Newton Co. v. White, 63
Ga. 697; Morningstar v. State, 55 Ala.
148 ; Morningsiar v. State, 59 1bid. 30,
State . Thomae, 30 Ls. An, 600; Her-
ber v. State, 7 Tex. 69; Kay v. Biate,
40 Ibid. 29; Smith ». State, 42 Tbid.
444 Neeley ». State, § Tex. Ap. 64;
Hisk w. State, 9 Ibid. 246; Vincent .
State, Ibid. 303 ; Sigler ». State, Ibid.
427 ; Baker ». State, 17 Fla. 406, In-
fra, § 899, See Winn v, State, 11 Tex.
Ap. 304 ; Ainsworth ». State, Ibid. 339 ;
Wolf v, State, 14 Thid. 210 ; McNaizr =
State, Ibid. 78. This, however, does
not apply to a claim fam}ded OTL an
illegal usng-a. Cam. v. Doane, 1 Cush, §;
McDaniel », State, 8 8. & M. 401. But
a person gleaning corn, erronecusly
believing he has a right to do so, is

not gnilty of larceny. Steph. Dig. C.
L. viting 2 Ruoss. Cr. 164-5.

B., & gamekeeper, takes snares set
by A., a poacher, and a dead pheasant
canght therein, A., honestly belioving
that the snares and pheasant were his
property, and that he had a legal right
to them, forces B., by threats, to re-
tarn them. Thisis not robbery, and,
if no vielence were used; would not be
theft. R. ». Hall, 3 C. & . 409 (supra,
§ 853), cited Steph. Dig. vt swpre.

The rule that taking nndor an honest
though erroncous claim of right is a
defence to an indictment for larceny,
¢ if not the only, is mearly the only
case in which ignorance of the law
affoets the legal character of acts dome

‘ pnder its influeneec.’” 3 Steph. Uist.

Cr. Law, 124,

# Com. ». Doane, b Cush. 5; Evans
v. Btate, 15 Tex. Ap. 31.

3.1 Hale, 506; Hall v. Btate, 34 Ga.
208, And o if the original taking was
negligent. R.wv. Riley, 6 Cox C. G, 88;
cited infra, § 836.

"¢ 1 Hale, 509, See infra, § 1194,

6 1 Hale, 509, And see B. ». Hall,3
C. & P. 409; Com. ». Doane, 1 Cush.
& ; State v, Bond, 8 Iowa, 540.
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§ 884a.} CRIMES, [Boox 1.

sion which he believes he owns,! or which he believes he is authorized
to sell.?
We may therefore conelude® that where property is taken under
a claim of right, if this claim be dond fide and fair,* the court should
direct an acquittal ;* for though the reason given by Mr, East, that
““it 18 mot fit that such disputes should be settled in a manner to
bring men’s lives into jeopardy,”’ does not now hold good here, so
far as eoncerns capital punishment, there is a manifest impropriety,
under a penal system, of trying in a criminal court a question of
property, which it iz ths intention of the legislature to relieve from
the incidents of imprisonment.” DRut it is no defence, as we have
already seen,® that the party from whom the article in question wag
takon had no legal title to retain it.? '
Whether there was a claim of right may be determined by the
declarations of the claimant made when he was charged with the
offence.1®
§ 884 a. Taking in order to force the payment of a debt may be
Thatthe  13r¢eny when the intention is to deprive the owner per-
gkégg oS, mar.xently of -his property in cage '?he debt is not paid.l
miy be no It is otherwise when the taking is in pursuance of an
honest claim of title.® Nor, when the object is not to

! The prisoner’s wife hired a bed- GreenleaPs Ev, § 157. Seo Fvans
stead at ls. per week, and within a State, 15 Tex, Ap. 31,
fortnight afterwards the prisomer sold ? Bee, to same effect, 2 Russ, on Cr,

itto a broker, his wifs being present 11;1 Hale, 506; R. ». Halford, 11 Cox

at the sale. Two days after the sale
the wife paid 1s. for a week’s hire,
being all that was paid. There was no
evidence that the prisoner knew that
the bodstead had only been hired. It
was held that a conviction for larceny
could not be sustained. R. o. Halford,
11 Cox C, C. 88.

? Btate v. Barrackmore, 47 lowz, 684.

¥ Supra, § 883,

# That thiz condition iz essemtial,
see Btate v. Bond, & lowa, 540,

¥ See Littlejohn ». Btate, 59 Miss.
273; Johnson ». State, 41 Tex. 608;
Seymour v. State, 12 Tex. Ap. 391.

¢ The game reason is given in 3
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C. C. 88; Btate ». Barrackmore, 47
Towa, 684 ; State v. Deal, 64 N. C. 270;
Hall ». Btate, 34 Ga. 208; State v,
Homes, 17 Mo. 379 ;. State ». Conway,
18 Thid. 321.

8 Supra, § 882 ¢; infra, § 945,

81 Hale, 509; Btate ». May, 20
Towa, 305. Bee supra, § 882 a.

® Whart. Cr. Ev. §§ 272, 693, '761 ;
Childress ». State, 10 Tex. Ap. 698.

U Bse Com. ». Btebbins, § Gray, 402;
People ¢. SBmith, § Parker C. R. 834:
Farrell v, People, 18 111. 506.

18 Supra, § 884; R. v. Hemmings, 4
F. & F. 60. Supre, §§ 846, 848, 859.

g
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defraud, but to obtain a just settlement, can there be held to be
such a fraudulent intent as will sustain a conviction.! N

§ 885. Taking goods, not with the intention of depriving the
owner of his property in them, but with the object of
temporarily using them and then returning the, is not ii}zkrg‘jgr for
larceny.? Hence where a master’s horse is taken by- his tomporery,
servant without his knowledge, and brought home again ;* larceny.
where a servant, to escape from servitude, rides off on . _
his master’s horse, and leaves it on the way, not int(jndn.lg to
appropriate the horse;' wherc a person takes a horse, with intent
to abandon it after a short use,® or to return it, merely to carry off
more convenicntly goods he has stolen ;® where goods are taken,
not with intent to steal, but simply to induce the owner, a woman,
to visit, with a view to sexual intercourse, the defendant’s roows ;7
where a man takes his neighbor’s plough that is left in the ﬁe.ld,
uses it upon his own land, and then returns it; where an execution
debtor takes some of his poods from the sheriff, leaving enougtf to
satisfy the execution ;* these may be trespasses, but are not felonies,
because the returning the thing taken with other facts show that tl‘le
party, when he took it, had no intention to deprive the owner .of.' it,
or to convert it to his own use® It is true that where the original
taking was wrongful, there a subsequent fclonious intent mafkes the
offence larceny in all cases in which there iz concurrent mt}% such
intent, though subsequent to the taking, a fraudulent conversion or
transmutation of the goods.”® This has been held to be the case where

1 fufra, § 1197.

2 See cases cited in notes to this sec-
tion, and to § 886 ; and see R. ». York,
1 Den. C. C.335; T. & M. 20: B. €,
under name of R, v, Yorke, 2C. & K.
841 ; Keeloy ». State, 141nd. 36, Infra,
§§ 508, 509,

9 State v. Self, 1 Bay, 242. BSee R.
v. Crump, 1C. & P. 658 ; B. r. McMakin,
R. & R.333n.

4 State v. York, 5 Harring. 493;
Whart. Conf. of Laws, § 968.

& Dove ». Btate, 37 Ark. 261.

§ R » Cromp, 1 C. & P. 668, Hee
R. v. Van Muyen, R. & R. 118; State
v, Bhermer, 55 Mo, 83.

? R. v, Dickinson, R. & B. 420,

% Com. . Greene, 111 Masy, 392,

9 See, also, Btate ». Ware, 62 Mo.
597. Where a party removed a valu-
able article, part of a wreck, from a
wharf on which it had been placed,
and had iaken it into his own house,
and had afterwards denied the posses-
sion of it; it was held, that the qnes-
tion for the jury was, whether at the
time he originally took it he meant to
steal it for his permanent use. R.w
Hore, 3 F. & F. 315.

1 Siate v Coombs, 55 Me. 477;
Richards ». Com., 13 Grat. 803 ; Tan-
net v. Com., 14 Tbid. 635; Bealty u.
Com., 61 Miss. 18 ; and infra, §% 900,
984, For ‘* wrongful,”” a8 in the text,
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§ 886.] CRIMES, [BoOK II.

a man, driving away a flock of lambs, negligently took & lamb be.
longing to a third party, and then, upon gubsequently finding out
the fact of the true ownership, fraudulently converted the lamb to
his own use, taking it from the rest of the flock.! But to constitute
larceny from an owner who is or could be known, there must be a
frandulent intent when possession is obtained ;2 and unless this be
the case, no subsequent harbering of such intent can be larceny.3
“If,”" 30 is another phase of this rule stated, % a man takes away
the goods of another opeuly before him or other persons, otherwise
than by apparent robbery, this carries with it an evidence only of a
trespass, because done openly in the presence of the ownor, or of

other persons who arc known to the owner.”
§ 886. We may therefore conclude that mere borrowing, without

And so of

fraudulent intent, is not larceny.® ¢ If we were to hold,”

borrowing  said Lord Denman,  that wrongfully borrowing a thing

without

frandulent  for a time, with an intention to return it, wounld consti-

intent,

tute & larceny, many very venial offences would be lar.

cenies.”’®  As a rule, to constitute larceny, it is essential that there
- should be an intent to deprive the owner permanently of his pro-
perty. But if the original intent were fraudulent, then, on conver-

gion, the larceny is complete.?

Sir J. F. Stephen substitutes ‘“*sn ac-
tionable wrong.” Dig. Art. 303.

! R. v Riley, 14 Eng. L. & Hq. 545;
6 Cox C. C. 88; 1 Dears. C. C. 149,
Seo infra, §§ 901, 958,

? K. ». Leigh, 2 Rast P. C. 694; R.
v. Mucklow, 1 Mood. C. C. 160; R. v.
Box, 9 C. & P. 126 ; R. v, Glass, 1 Den.
C.C. 215; 20C. & P. 395 ; Wilson ».
Teople, 39 N. Y. 459 Booth ». Com,,
4 Grat. 525; Shinn ». Com., 32 Ibid.
899 ; Btate v, Beall, 68 Ala. 820 ; Pine-
kard ». State, 62 Ibid. 167 : State w.
Wood, 46 fowa, 116. Sge, for other
cases, infra, § 963. That when the
party taking goods is so drunk as to be
incapable of a folonious intent, the

~offence is not larceny, see supra, § 53.

8 Bee dnfra, § 966; R. v, Mucklow, 1
Mood. C. C. 160, cited swpre, § 166 ;
Watking v. State, 60 Misz. 323 ; Dow
v. Btate, 12 Tex. Ap. 343,
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* 2 Bngs. Cr. (9th od.} 158, reduced
from Hale P. €. 509, and approvedin
Johnson v, State, 73 Ala. 525,

5 Steph. Dig. C. L. art. 306 ; 1 Hale
P. C. 508; R. v. Phillips, 2 East I.
C. 662; R. ». Addis, 1 Cox C. C. 75;
R. v. Guernsey, 1 ¥. & F. 395 ; Stateo.
Bhermer, 55 Mo. 83.

& R. v. Holloway, 2 C. & K. 942; 8.
C., 1 Den, C. C. 414; T. & M. 47, per
Lord Denman, C. J.; a case where it
was held not to bo larceny to carry
some dressed skins to another part of &
warehonse, and there to claim pay for
work falsely pretended to have been
done an them. But see R, ». Richards,
1C. & K. 532, Supra, § 886,

¥ Supra, § 585; infrn, § 963 ; and,
alzo, Btate v. Bouth, 4 Dutch. 28; Starkie
. Com., 7 Leigh, 752; Richards v, Com.,
13 Grat, 803 : State v. Bryant, 74 N.
C. 124; Fields ». State, 6§ Coldw. 524 ;

¢ AP ————— T
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§ 887. Returning the goods, however, can be considered merely
as evidence of ihe defendant’s intention when he took Returning
them ; and such evidence may be overcome by proof of (f*;rpgagégg
an original intent to defrand. And wherever it appears does not.
that the goods were taken with the intention of depriving PU7&° 8"
the owner of them, and appropriating them to the taker’s own use,
his afterwards returning them will not purge the offence.! And
although it has been held that taking with intent to pawn and re.
turn is not larceny? yet if the goods were fraudulently obtained,
with the intent to pawn without the means of redeeming, this is

Jarceny.® Nor does paying for stolen goods constitute a defence,*

§ 888. Suppose A. goes to B.,and says, “ I am C.,sell me these

goods,” and B. delivers the goods to A., believing A. to

Buying by

be C., this being an essential incident of the contract; mise pre-

does any property pass to A.? The better view is in the

tence is not
Tarceny;

negative, there being no contract between A. and B If but other-

wise when

this be correct, then it is larceny in A. to take goods on only pes-

and other casen vited supra, § 886, As
to taking with intent to return for
reward, see infra, § 908, As to combi-
nation of motives see supra, § 112,

1 See 1 Hawk. ¢. 34, 8.2, R.v. Fhe-
theon, 9 C. & P. 552 ; Btate v. Coombs,
53 Me. 477 ; Btate ». Bonwell, 2 Har-
ring. 529 ; Eckles ». Btate, 20 Ohio 5t.
505 ; State v. Scott, 64 N. C. 586.
Supra, § 862,

. ¥ R.v. Wright, 9 C. & P. 554, nofe;
cited infra, § 900, .

3 R. ». Trebileock, 7 Cox C. C. 408,
Dears. & B. C. C. 453 ; R. v. Photheon,
9 C. & P. 552 (in which R. ». Wright,
wl supra, is criticized by the reporter;
State v. Coombs, 55 Me. 477; Jom. 2.
Coe, 115 Mazz. 481 ; Fields v, State, 6
Coldw, 524, Supra, § 119,

In an early ease, it was proved that
the defendants took two horses out of
the prosecutor's siables at night, with-
out his leave, and having rode them
about thirty miles left them at an inn,
desiring care to be taken of them, and
saying that they shonld return in three

¥OL. I.—47

honrg ; the defendants were taken on
the same day, at the distance of four-
teen miles from the inn, walking in a°
direction from it; the jury found the
dofendants gnilty, but at the same time
found, specially, that the defendants
meant merely to ride the horsez the
thirty miles, and to leave them there,
without an intention to return for
them, or otherwise dispose of them;
and ten of the judges held that this
was no felony, as there was no inten-
tion in the prisoners to change or ap-
propriate the property. H. . Phillips,
2 East . C, 662,

1 Trafton » Btate, 5 Tex. 480. See
infra, § 907.

& Pollock on Cont. 408; Bemnj. on
Sales, 47, 324; Boulton ». Jones, 2
H. & N. 564; R. . Little, 10 Cox C. C.
559 ; R.v. Gillings, 1 F. & F. 86; Com.
». Lawless, 103 Mass, 425 ; Boston lce
Co. v. Potter, 123 Mags. 28; State ».
Brown, 26 Iowa, 561 ; State v.MeCart-
ney, 17 Minn. 5681, Infrae, §§ 916, 958.
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:}’1‘*::;’52,3‘; ’ this false personation ; though there are authorities o the

but not the effect that the case is not larceny but false pretences.! If
Ef,?ﬁ;fﬁ’ ® the pretence be, not falze personation, but false statement
"{J{‘;ﬁc‘;‘,‘ ¥ of means, then, as there s a contract of sale, the case is
Falso per- falsc pretences and not larceny.? And where A. says,
* 1 T ‘e

- “1am sent by C. to carry the goods to him,” which 1s

false ; and thus obtains only possession of the goods; this is lar
ceny, in cases in which B. intends to part only with the possessivn
of the goods to A2 But here we encounter a subordinate distine-
tion. Suppose A., pretending to be C., goes to B. and fraudulentty
obtains from B. certain goods of C., which'are in B.’s hands as
bailee. Is this larceny in A.? It certainly is, becamse B. has no
intention of passing the property in the goods to A.; or to any one ;
he (B.) considering himself to have uo property in the goods to
pass.* This distinction has been vindicated in Massachusetts in the
following case: “ Sanderson had left his watch at a watchmaker’s
to be repaired, and the defendant went to the shop, pretending to
be Sanderson, asked for the watch, paid for the repairing, and took
the wateh with a felonious intent.” ¢ These acts,” said Chapman,
. J., “ constitate larceny ai common law. The case is like that of
Rex v. Longstreeth, 1 Mood. C. C. 157. The defendant in that
case went to a carrier’s servant, and obtained from him a parcel by
falsely pretending to be the person to whom it was directed. It

was held to be a larceny, because the servant had no authority to

1 R, ». Atkinson, 2 East P. C. 673,
R. v. Adams, 1 Den. C. C. 38; Wil-
liatag ». State, 49 Ind. 367. See infra,
§§ 914-6; Btate v. Anderson, 47 Iowa,
142 ; Pitts v. Btate, b Tex. Ap, 122,

2 R. v. Thompson, L. & C. 233: 9
Cox C. C. 222, and other cases cited
tnfra, §§ 915, 865, Beo article in Lon-
don Law Times, Jan, 28, 1883, p. 220,

3 R. o, Gillings, 1 F. & F.36; R. =
Hench, B. & R. 16%; Cundy v. Lind-
say, L. R. 3 Ap. Cas. 4569 : aff. Lindsay
¢, Cundy, L. R. 2 Q. B. D, 96; Hazd-
man v. Booth, 1 H. & C. 803 ; Bmith ».
Wheateroft, L. R. 9 CL. I, 223 ; Moody
v. Blake, 117 Mass. 23: Barker v.
Dinstaore, 72 Penn. 8t. 427; State v.
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Prown, 25 Tows, 661 ; Biate ¢, Linden-
tkal, 5 Rich. 237. Infre, §§ 966, 1142.

1 Infra, § 916, R. v, Robins, Dears,
C. C. 418 ; R.», Wilkins, 2 East P. C.
873; R. v Longstreth, 1 Mood, C. C.
137. These distinetions areswept away
in New York by § 528 of ihe l’enal
Code of 1882, which includes larceny,
embezzlement, and obtaining property
by false pretences under one general
definition with the title of larceny.
How far it will be poessible to work a
gystem which ineludes nnder one defi-
nition stealing and cleating, offences
which all jurisprudences have hereto-
fore regarded as distinet, remalns to
be seen-

e - ——————————————

CHAP, XIII.] LARCENY. [§ 893.

deliver it to him, so that no property passed to him, but the mere

posscssion feloniously obtained. So in this case the watchmalker

had no authority to deliver the watch to the defendant, and the

latter obtained no property in it, not even the qualified property of -
a bailee, but a mere fclonious possession, which is the essence of

the erime of larceny.””!

§ 889. To seize a weapon in supposed self-defence, is not lar-
ceny, though the person so taking, afterwards, from a
frandulent subsequent purpose, converts the weapon to E,i':;,',’)g“ in
hlS own use.! ' T‘::)I(:g?;a not

§ 890. The same rule applies to taking by a soldier, larceny.
recognized as part of a hostile belligerent army.? And s0 of

§ 891. It depends upon circumstances what offence it ;"ﬁiﬁ?ggf'
ig to force a man in the possession of goods to sell them. oot
If the defendant take them, and throw down more than Whether
their value, this will be evidence that it was only trespass ; 122;?:3}9‘
if less were offered, it would probably be regarded as Ssgﬁ!‘“
felony.* And consent obtained by threat is no de- eireu-
fence .’ :

§ 892. Taking the wrong thing and dropping it is not-larceny.
Thus, if & wan searches the pocket of another for money .
and finds none, and afterwards throws the saddle from ?,ig;‘;g the
his horse to the ground, and scatters bread from his 3‘:2;%;;‘;‘1
packages, be will not be guilty of larceny.f though he ﬁ:&’ﬁ?
might certainly have been indicted for feloniously as-

ganlting with an intent to steal, for that offence was complete.
§ 893. Larceny, also, is not constituted by a taking by mere
aceident, or mistaking another’s property for one’s own.” The same

1 Com. v. Colling, 12 Allen, 181, See,
also, Com. v, Lawless, 103 Mass. 420.
There iz a statute in Massachusetts
making the obtaining of goods by false
personation larceny, but the frst, il
not the second, of these decisions is
based on the commen law, See, alse,
Com. v. Whitman, 121 Mass, 361; aund
8ir J. F, Stephen’s remarks, fnfre, §
1009,

i R.», Wolloway, 5 C. & P. 524; U.
S, ». Durkee, 1 MoAllist, 196,

4 Whart. Conil. of L. § 911 ; Com. v.

Holland, 1 Davall, 182; Hammoend v.
State, 3 Cold. 129. Infra, § 1799.

¢ Burrows v. Wright, 2 East K. 664,
Supra, § 848 ; infra, §§ 915, 971, 976,

5 K. v, Lovell, L. R. 8 @. B. D. 185;
44 L. T. N. 8. 318. Infre, § 915.

&6 % East P, C. 662. See R. ». Riley,
14 Eng. L. & Bg. 546; 6 Coz C. C. 88
Bea infre, § 969,

7 Hale, 507, 509 ; 2 Russ. on Cr. 6th
Am. ed. §; Umphrey ». State, 63 Ind.
293, See R. v. Bailey, L. R.1C.C.
349 ; People v. Walker, 38 Mich. 154.
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may be said of taking hy way of joke.! Thus, in 3 New York case
Nor in the evidence was that the defendant, with some friends,
akingby 8topped at A.s house in the daytime, and asked A.’s
et or daughter for a drink of cider, offering to pay for it. She
refused it to him, whereupon he opened the cellar-door
and drew some cider in the cellar, he having been previously per-
mitted to do this, though forbidden at this time. It was held that
this, though a trespass, was not larceny.?
§ 894. It is said that if one man take another man’s corn or hay
and mingle it with his own corn or hay; or take an-
f:.{]gnmg Y other man’s cloth and embroider it with silk or gold, such
onc’s own other person may retake the whole heap of corn, or cock
goods. . .
of hay, or garment and embroidery also ; and this re.
taking is no felony, nor so much as a trespass.®* And this has been
extended to a case where a man seizes a note given by him in his
creditor’s hands, on the ground that no title had been made to hlm
of the land for which the note was given.t
§ 825. We now approach a question as to which there has been
Tolareeny * conflict of authority both ancient and modern. Can
teri causs  the taking of the goods of another be larceny when there
iz essential. | - .
Roman is no Intention on the part of the taker to reap any ad-
law. vantage from the taking ? In other words, is it essential
to constitute lavceny that it should be lucri cawse 2
In answering this question, we are at the outset met by the fact
that in all jurisprudences a broad distinction is recognized hetween
a taking with the expectation of benefit and a taking without such
expectation. The first has two great elements : the deprivation of
another of his property, and tho gain of such property for self.
This is a serious crime in any aspect, and as such should be highly
punished. On the other hand, taking the goods of another, without
the expectation of any benefit to self, may or may not be a high
crime. It may be from mere joke, as sometimes occurs when books
or clothes are hid from their owners. It may be to prevent some
gupposed public mischief, as when barrels of whiskey are opened
and emptied in the streets, or hoxes of tea cast into the sea’ or

I Sas Devine v. People, 20 Hun, 98. 4 State » Deal, 64 N, ¢, 270, But
2 MeConrt ». People, 64 N, Y. 583, see Farrell e, People, 16 I11. 508,

8 ] Hale, 513. ® Even to tiie hard tone of English
' 740 :
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arms are seized by a vigilance committee.! Or it may be from spite
to the owner, as when animals are carried away and disfigured or
killed. Grave as these offences may be, they all lack the element
of expectation of gaining for one’s self what is taken from another;

_ they are simply taking from another without gaining for self. The

Roman law, whose justice in this respect was appealed to by Lord
Mansfield, expressly took this distinction: “ Furtum eat contrectatio
rei fraudulosa, lueri faciendi grotia, vel ipsius rei, vel usus ¢jus
possessionisve.”® This definition is accepted by the Code Napoleon,
and will be recognized as substantially that of the old English com-
mon law. The North German Code varies but slightly. ** Larceny”
(Diebstahl) ¢ is the unlawful and intentional taking (Wegnahmo)
of another’s goods from his conirel, with the intent to appropriate
the same to self”’ (in der Absicht sich dieselbe anzueignen).  This
definition is adopted by the codes of Saxony, Bavaria, Austria, and
Wurtembarg.® Nor is this because these jurisprudences do not re-
cognize malicious taking not lueri cause as an offence. They do
so, and specifically provide for its punishment. But the punishment
is lighter than that assigned to the taking Iucri causa, and the crime
regarded as of a less heinous grade, no doubt for the same reason
that by the English common law malicious mischief is but a misde-
meanor, while larceny, luori causa, is a felony. And in thig con-
currcnce of all old if not of all the modern codes we may find the
expression of a position existing in right reason, namely, that taking
from another for self is an offence of a more flagrant type, and more
petilous to gociety, than is simply taking from another.?

§ 896. That this was the English common law, as accepted
originally in the American colonies, there can be no . .4 .y

-question. The qualification lucri cauea was a part of early Eng.

most of the old definitions of larceny; and repeatedly ;
was it decided that unless a taking was with the expectation of
advantage to the taker it was not larceny.® It is true that Jueri

temper at the time of the Boston tea ¥ See ‘Berner, Lehrbuch des Straf:
tumuit, this appeared simply a riot. rechts (1871), § 160. _
There was no attempt to prosecute for 4 That such an offence is indictable

larceny. s malicions mischief, see infra, § 1067..
! Buo U. B. », Durkee, 1 MocAllist, § See R. v. Holloway, 1 Den. C. C.
1986. 370; 2C. & K. 942; T. & M. 40, ex-

2 L. 1. § 3. D. de furtis. plained supra, § 886.
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causa was explained in a broad sense. "It was considered to be
convertible with “benefit to self;”” and hence it was held larceny
where 2 woman took and burned a letter whose contents she feared
would do her injury ;' where an article was taken with the intention
of giving it away, for the reason that before it was given away
the taker was to have it for himself ;2 and where a post officer
secreted a letter in ovder to escape a penalty incurred by him for its
prior non-delivery® But lueri causa was regarded in the earlier

cases as in some shape a necessary constituent of larceny.¢
§ 897. The first case in which this doctrine was invaded is the

following: A., to sereen his accomplice, who was indicted

Otherwi . .
by 1?.;:;83 for horse-stealing, broke into the prosecutor’s stable, and
Snglisk 50k away the horse, which he backed into a coal-pit and

killed ; it being objected at the trial that this was not

1 R.v. Joneg, 2 C., & K. 236; 1 Den.
C. C. 188. (Infra, § $16.) ** With re-
gard to larceny,” said Lord Campbell,
C. J., in & remarkable case hereafter
cited {R. v. Garrett, 22 Eng. L. & Eq.
8073 6 Cox C. C. 260; Dears. 1bid.
23%; infra, §§ 1202-3, 6), * we must al-
ways see that in the act alleged 1o
constitute the offence the person
eommitting had some advantage, not
necesgarily a pecuniary advantage, but
the gratification of some wish ; other-
wise it would not belarceny.”

In R, v. Godfrey, 8 C. & P. 563, it
was held that opening and keeping a
letter from mere curiosity was not lar-
ceny. Bee cases cited infra, § 966.

? R. v. White, 9 C. & . 344. Ber-
ner, in jnstifying this, declares that it
was technically larceny even aceording
to the Roman law, in St. Crispin, to
take, as he is reported 1o have done,
the leather of {he rich to make shoes
for the poor ; for there was a moment,

. beiween tlie taking and the making,
when the saint bad the leather {o bim-
sell.

3R, ». Wynn,1 Den. C. C. 365; 2
C. & K. 8539.

Y Among the illustrations given by

T2

Sir J. ¥. Stephen (Dig. C. L. art. 206)
are the following :—

A., a servant, gets B.’s letters from
the post-office, and destroys one of
them written to B. by (., A.’s mis-
tress, making inqniries of B. as to
A.’s character, delivering therest. A.
gteals the letter. R. ». Joneg, 1 Den,
C. C.18%.

4., a puddler, throws an iron axls
info his furnace in order to incremse
the apparent amount of iron puddled
therein, on which A."s wages depend.
The axle, worth bs., is destroyed,
thongh the ironof which if is com-
posed, and which is much less valna.
ble, remaing for the owner. A. has
stolen the axle. R. », Hall, 3C, &P.
409, '

B. uses many bags in his trade, and
is supplied with them by €. A., B.s
servant, {akeg old bags, supplied Ly
C. to B. from B.'s house, and puts them
in a place outside B.'s house, whers
new bags were habitually put by C.
C., by consort with A,, claims payment
for the bags from B, az for bags newly
supplied. A. is guilty of theft, and
C. i# an aceessary before the fact. R.
v. Manning, Dears. (. C. 21.

OHAP, XIIL.] ' LABCEXY, [§ 897.

larceny, because the taking was not with an intention ‘to convert the
horse to the use of the taker, animo furandi et lucrt cousa, seven
of the judges held that it was larceny; and six of .that. l]]a-.]Ol"ltj'
expregsed their opinion that, to constitute larceny, if the taking
werg fraudulent, and with intent wholly to deprive the owner of the
property, it was uot essential that it should be lw_m_ causa;.but
some of the majority thought that the object of the prisoner n.ught
be deemed a benefit to kim, and the taking lueré causa.! Certa.mly,
as it appeared that the defendant was to l?e greatly benefited by his
accomplice’s acquittal, the latter view is right. . .

The next step was on a prosecution agaist hostlers for using their
master’s corn to an unauthorized extent, to feed their ma,sberfs
horses, and incidentally to ease themselves fr?m work. II.1 this
« easing” was claimed to be the lucri causa, which may explain the
decigion of the judges.? )

A further advance was made in a case which came ultimately
before the Court of Criminal Appeal. It was proved that the
prisoners took from the floor of a barm, in the presence of the
thresher, five sacks of unwinnowed oats belonging to -tlfen' master,
anl secreted them in & loft there, for the purpose of giving them to
their master’s horses, they being employed as carter and carter’s
boy, but not being answerable at all for the condition or appearance
of the horses. The jury found that they took the oats w1'th intent
to give them to their master’s horses, and without.‘ any intent of
applying them for their private benefit. The leameq judge reserved
the cage for the opinion of the judges on the point wheth;er the
prisoners were guilty of larceny. The greater part of the Judgi?a
(exclusive of Earle, J., and Platt, B.) appeared to th-mk that Fhls
was larceny, because the prisoners took the oats knowingly agal.nst
the will of the owner and without color of title or of autherity,
with intent not to take temporary possession merely and then ab.an-
don it (which would not be larceny), but to take the entire dominion
over them ; and that it made no difference that the taking was not
lueri causa, or that the object of the prisoners was to apply the

1 R. v. Cabbage, B. & R.'282; five % R.v. Morfit, R. & R. 307; and see
of the judges Leld thizx convietion R. # Grumeell, 9 C. & P. 3465; R N
wrong. And see, to same effect, R. ». Handley, G, & M, 547,

Jones, 1 Den. C, €, 188; 2 C. & K.
236 ; R. v. Bailey, L. R. 1C. C. 347.
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things stolen in a way which was against the wish of the owner, but
might be beneficial to him. DBut all agreed that they were bound
by the previous decisions to hold this to be larceny, though several
of them expressed a doubt if they should have so decided, if the
matter were res infegra. Barle, J., and Platt, B., were of a dif-
ferent opinion; they thought that the former deision proceeded, in
the opinton of some of the judges, on the supposition that the pris-
oners would gain by the taking, which was negatived in this case ;
and they were of opinion that the taking was not felonious, because,
to constitute larceny, it was cssential that the prisoner should in-
teed to deprive the owner of his property in the goods, which the
prisoner in this case could not, if he meant to apply it to his use.!
§ 398, If this law be good, it is larceny for a cook to take with-
oreson. out authority from her: master’s stores articles to im-
ableness  Prove her master’s cooking,and for a nurse to give with-
glfl]]tg;:e out authority the parent’s food to be eaten by the child.
So far as concerns the particular question of the use of

the master’s corn ag extra feed for horses, there are no less than
three decisions reported of German courts (in Bavaria, in 1844, in
Hanover, in 1846, and in Saxony in the same year), prior to tho
adoption of the North German Code, and at a time, therefore, when
the common law which was to be construed was not affected by
any statutory prescription. In all of these cases the offence was
declared not to be larceny; and the decision is emphatically sus-
tained by Mittermaier.®* And the reasons suggested are obvious.
In the firsé place, by rvejeciing the lueri causa, we confound
larceny with malicious mischief.3 In the second place, we give
a stimulus to peculation by visiting appropriation to sclf with the
same penalty as that assigned to mere wanton injury to anether’s
goods. We thus not only brutalize the public mind by doing away
with the distinetion between the varions phases of guilt, but we give
a premium to desperate and remuncrative eriminality, ¢ If T am
to be punished all the same, I will he punished for something that

1 B. ». Privett, 1 Den. C. €, 193; 2 319. Note V., ‘' Mit recht iat es nichi
Cox C. . 40; 2 C. & K. 114. TUnder als Tlebstah! angenommen.'*
26 & 27 Viet.,, however, the offonce * This objection iz put by Lerd Ab-
stated in the text is no longor larceny. inger, in R. £, Godfrey, 8 C. & P, 563
Steph. Dg. C. L. art. 295. cited supra, § 896; and by Ceekhurn:
2 Mittermaier's ed. of Feuwerbaoh, § C. J., in R. ». Bailey, L. R. 1 C: C.

347,
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will pay.”t Nor can any detriment to public justice arise from the
establishment of this principle, since the partieular offences which
it is thus attempted to force into the line of larcenies are indictable
as malicious mischiefs. 'The difference is that by preserving the
common law distinction, we not only preserve a distinction which is
reasonable and just, bub we avoid the risk of asking a jury to con-
vict of an offence which they will feel the evidence does not prove.
§ 899. In the United States the qualification * Juer causy’’ has
been accepted by several courts as an unquestioned part 1n the

of the common law.? Between larceny and malicious

Tnited
States,

mischief, it is argued, the line is well marked. Thus it gualifica-

tion of

has heen frequently held to be a misdemeanor, of the iuericausa

nature of malicious mischief, to kill an animal belonging

required.

to another? though it has never been held larceny o to kill and

I Hoa this argument used by Helie,
vi. p. 569,

in Fuller’s Worthies of England,
vol. ii. Nuttall’s ed. p. 38, he says,
speaking of Hertfordehire:—

¢ Their teams of horses (oft-times
deservedly advanced from the cart to
the voach) are kept in excellent equi-
page, much alike in color and stat-
ure, fat and fair ; such is their care in
dressing and well-feeding them. I
could name the plase and person
(reader be not offended with an inno-
cent digression) who brought his ser-
vant with a warrant before a justice of
the peace for stealing his grain, The
man brought his five horses tailed to-
gother slong with him, aileging for
himself that if he were the thief, these
were the reeeivers, and so escaped.”
The reason given by Fuller is as seund
as it is quaintly expressed. The ap-
propriation of property to its owner's
benefit, though it may be a civil tres-
pags, is not larcemny. .

f As holding that fueri caven is essen
tial, may be noticed :—

People v. Woaodward, 2 N. Y. Cr.
Rep. 3%; 31 Hun, 57 (Learmed, J.,
diss.) ; State v, Laws, 2 Har. (Del.)

529 : State v. Hawking, 8 Port. 461;
McDaniel v». State, 8 Sm. & M. 401;
Witt v. State, 9 Me. 663 ; State ». Con-
way, 18 Ibid. 321; Stale ». Bhermer,
55 Ibid. 83 (though see State v. Btone,
68 Ibid. 101) ; and see U. 8.'¢, Durkee,
1 MoAllist, 196, where it was held that
seizing weapons by a vigilanee com-
mittee was not larceny ; Isaacs v, State,
30 Tex. 450, As holding that lueri
cousa is non-essential, see State ». Da-

‘vig, 38 N. J. L. (% Vroom) 146; State

v. York, 5 Har. Del. 493; Keeley ».
State, 14 Ind. 36 ; Williams ». State,
52 Ala. 411 (modifying State v. HBawk-
ing, supra) ; 1lamilton ». State, 35 Miss.
214; Warden », Btate, 60 Ibid. 638;
Juarez v. Penple, 28 Cal. 380; State ».
Ryan, 12 Nev. 401; Dignowitly wv.
State, 17 Tex. 521; Johnson ». State,
36 Ihid. 375. Under § 528 of the Now
York Penal Code of 1882, Iucri causa iz
made non-essential—29 Alb. L. J. 239.

3 As cases in which' this was ruled,
see Btate ». Buckman, § N. H. 203;
State v. Wheeler, 3 Vt. 344; People
v. Smith, & Cow. 258; Loomis =
Edgerton, 19 Wend. 419; Resp. v,
Teischer, 1 Dall. 335; Henderson’s
Cage, 8 Grat, T09; Btate v. Scott, 2
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take unless some benefit was expected by the taker. And by a
series of statutes, adopted more or less extensively in all the
States, malicious destructions of property are made the subjects of
criminal prosecution of which the penal consequences are widely
different from those attached to larceny. 'The legislature, by
such provisions, it is maintained, says: ¢ Injuring goods of
another, without expestation of benefit to self, shall be one offence,
calied malicious mischief, and shall he a misdemeanor, and subject
to a light punishment; while taking goods of another, in order to
benefit self, shall be another offence, called larceny, which shail he
a felony, and infamous, and subjeet to a heavy punishment.” And
this distinction, on the reasoning herctofore given, is both wise and
humane. The scvere penalties of larceny, as a system of pillage
which soclety must put down, must be maintained in their rigor;
but it will be destructive of the humanities of life to extend these
penalties and infamies to every case where property is taken with.
out the taint of selfish greed in the taker. On the other hand, it
13 plainly larceny, when goods are intentionally taken from the
owner, the object being to deprive the owner of their use, and in
any way to benefit the taker.!

§ Y00. Where a servant pawns his master’s goods, if it appear
Pawning that tk’le servant only intended to raise money on his
Q&tgr‘:ith master’s property i_'or temporary purposes, and had a
fntent to  Teasonable expectation of being able shortly to take the
ﬁg;g;‘mt article out of pawn and return it, then larceny does not

exist. But to justify an acquittal, there must be not
ouly the intent but the probable ability to redecm,?

Dev. & Bat. 35 ; Btate ». Council, 1 & P. 552; B. v. Trebileock, D. & B,

Tenn. 300 ; Wright ». Btate, 30 Ga. 325.
See, generally, Harding v, People,
noticed in 29 Alb, I. J. 299 ; State ».
Ware, 18 Ala. 814; Witt ». State, 9
Mo. 671; McDaniel v. State, 8 Sm. &
M. 401. That ** philanthropie” intent
iz no defence, see supra, § 119,

1 Bee responing of conrt in Keely ».
State, 14 Ind. 36 ; Hamilton ». State,
35 Misg. 214; Dignowitty v. State, 17
Tex. 521, Compare supra, § BS6,

2 Supra, § 837; R. ». Medland, §
Cox C. C. 292; R. ». Photheon, ¥ C.
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463; 7 Cox, 408; 27 L. J. M. C. 103;
4 Jur. (N. B.) 123; R. v. Poyser, T. &
M. 559 2 Den. C. C. 233; 5 Cox, C.
C. 24). Infra, § 968,

On the trial of a servant for larceny
in stealing hiz master’s plate, it ap-
peared that afier the plate In gquestion
was missed, but before complaint was
made to a magistrato, the prisoner re-
placed it; and it was proved by a
pawnhroker that the plate had been
pawned by the prisoner, who had wot
redeemed it; but the pawnbroker also

CHAF. XIIL] LARCENY. [§ 901.

§ 901. Where the personal property of one is, through inadvert-
ence, left in the possession of another, or in a public place, Appropr-
and the finder, baving reasonable ground to believe that ating
its owner will appear, ormay be found from ear-marks upon Furandi
it, frandulently appropriates it, he is guilty of larceny.! gt £0ods
In such case the goods may be said to be méslaid, not ﬁ?ﬂfﬁ Yi-s
lost. Dut when goods are lost,—i.e., when the owner
has no trace of them, and they show no trace of the owner,—the
finder has such a special property in them that, according to the
now prevalent view, ag will presently be more fully seen, cven
though he feloniously intends to appropriate them when he finds

them, it is not larceny? In other words, the mere subjective side

stated that the prisoper had on.-previ-
ous oceasions pawned plate, and after-
wards redeemed it. Hallock, B. (ifol-
royd, I., being present), left it to the
jary to say whether the prisoner took
the plate with the intent e stel it, or
whether he merely took it to raise
money op it for a time and then return
it; for that, in the latter case, it was
no larceny. The jury acquitted the
prisoner. R. #, Wright, Car. Crim,
Law, 278-9; % C. & P. 554, 1., criticized
supra, § 887, Bee K. o Trebilcock, T
Cox C. C. 408; D. & B. C, C. 453.

1 . ». Moore, L. £ C.1; 8 Cox C. G.
416; R. v. West, Dears. 402; Com, ».
Titus, 116 Mass. 42; People v. McGar-
ren, 17 Wend. 460; Brooks v. Btate,
35 Ohio St. 46 ; State v, Lovy, 23 Minn.
104 ; State ». Williams, 9 Ired. 140;
State ». MecCann, 19 Mo. 249, Bee
R. v. Riley, 14 Eng. L. & Egq. 544;
1 Dears. C. C. 140; 6 Cex T. C. 83;
State ¢, Farrow, Phil. (N. €.} 161.
The rule in the text was applied in
State v. Clifford, 14 Nev. 72, to a bar of
bullion dropped from a stage coach.

A purchaser, by misiake, left his
purse on the prisoner’s market stall,
without himself or the prisoner know-
ing it, The prisoner afterwards see-

ing it there, but not actually knowing
whose it was, appropriated it, and
subseguently denied all knowledge of
jt when inguiry was made by the
ownher. I was held that the prisoner
was guilly of larceny, as the purse was
not, strietly speaking, lost property,
and, therefore, it was not secessary to
inguire whether the prisoner had used
reasonable means to find the ownecr.
R. v. West, 29 Eng. L. & Eq. 525;
Dears. C. C. 402; 6 Cox C. C. 415;
see State ». Cammings, 33 Coun. 260;

- Lawrence v. State, 1 Humph. 228; and

gee particularly R. ». Moors, L. & C.
1; & Cox C. C. 418, cited infra, § 909.
The question. of title to lost property is
diseussed in an article in 1 Am. Law
Journal, 270 et seq. )
2 Thid.; R. ». Mole, 1 C. & K. 417;
State v. Weston, 9 Conn. 527; Ransom -
v. Btate, 22 Ibid, 153 ; State ». Pratt,
20 fowa, 267 ; People », Bwan, 1 Parker
C. R. 9; People v, Cogiell, 1 Hil (N.
Y.), 94; Brooks v. State, 36 Ohio St.
44 ; State . Ferguson, 2 MeMnl, §02;
Siate ». McCann, 19 Mo, 249 ; Neely v.
State, 8 Tex. Ap. 64; Reed ». Gfate,
Thid. 40. Sco 1 Hawley’s Cr. Rep.
418.
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is insufficient without the objective.! To constitute larceny thers
must be not only the intent to steal, but the thing taken must give on
its face grounds from which it may be reasonably believed that the
owner can be found.? If there be no indications of ownership, then
the owner may be inferred to have abandoned the goods, and conse-
quently to consent to the finder taking them, In this way we cin
reconcile the position now before ws with the position that when

felonlous intent and trespass are united in taking a thing, there is '

larceny. There is no trespass in taking a thing abandoned,

§ 902. Hence a finder, no matter what may be his intent, of a
Otherwise  lost article on which there is no ear-mark, even though
e e this be a purse containing money, or 2 trunk containing
:E ﬁ:ﬂpﬂgﬁg goods without any mark, dropped on the highway, or
whothe  otherwise left without ownershlp, is not guilty of lar-
WREE W ceny by any subsequent act in secreting or appropriating
to his own use the article found.? And it may be generally held
that if a man find property which has been lost, and appropriate it
to himself, he is not guilty of larceny for failing to take steps to
discover the owner, unless there were at the time indications which

afforded the finder an imwmediate means of knowing who the owner

1 8pa supra, noles to § 182,

9 Sec Hamaker ». Blanchard, 90
Penn. 8t. 377.

The N. Y. Panal Code of 1882, § 539,
expands the definition of the text by
making it larceny when the finder,
under circumstances which give him
means of ingniry ag to the owner, ap-
propriates the goods without inguiry.

3 2 Russ. on Cr. 9th Am. ed. 16%; R.
v, Thurtwrn, 1 Den, C. C. 387; R. ».
Matthows, 12 Cox C. C, 48%: E. ».
Preston, 8 Eng. L. & Eq. 589 ; 5 Cox (.
C. 590; 2 Den. C. C. 353 R. ». Mole,
1C. & K. 417; R. v, Bhea, 7 Cox C. C.
147; R. v. Christopher, & Ibid.
51; Ransom w. State, 22 Conn, 153
People ». Andersom, 14 Johns. 294 ;
Baker p. State, 2% Ohio 8t. 184 ; Pailey
v. State, 52 Ind. 462; Wolfington ».
Btate, 53 Ibid. 343; State . Taylor,
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25 Tows, 275; Btate v. Dean, 49 Tbid.
73; Blate ». McCann, 19 Mo. 249;
Btate . Apel, 14 Tex. 428,

Thus the finder of money in the high

road, who, at the time of the finding,
had ne reasomable means of knowing
who the owner was, but who at that
time intended to appropriate it even if
the owner shenld afterwards become
known (see infra, § 909), and to whom
the nextday the owner waz made
kunown, when he refused to give it up,
iz not guilty of larceny. R. ». (lyde,
L.R.ICC139; 11 Cox C.C. 103;
R. v. Deaves, Ibid, 227: 3 Ir. R. C.L.
30; Tyler ». People, 1 Breess, 227;
Btate », Conway, 18 Mo. 321,
_ As unduly extending therule in the
toxt, see Porter ». Stato, M. & Yerg.
226; Lawrence v». State, 1 Humph.
228,

‘CHAP, XIIL] - LARCENY, : I8 903.

was at the moment when he picked it up and examined it.! Tt has
always been agreed that if the defendant mean to act honestly as

. to the goods when found, there being no such ear-marks on the

property, no subsequent felonious intent can make a conversion
larceny.? And we must now advance a step further, and say that
if, at the time of finding, he has no means of discovering the
owner, he is not guilty of larceny, even though at the time of find-
ing he intended to keep the property, no matter who the owner
might be.®

§ 908. Whether the finder had, or ought to have had, knowledge
of the true ownership is to be inferred from the facts of pyice of
the case.* Where a bureau was given to a carpenter to ownership

may be in-

repair, and he found money secreted in it, which he con- ferred from
verted to his own use, this was held larceny.® The same focts.
conclusion was reached where a bureau was bought at auction,
with money secreted in it; though here the qualification was pro-
perly introduced that it was no larceny if the defendant had an

' R. v Dixzon, 36 EBng. Law & Eq. found in cases where 2 man maliciously
597 ; Dears. C. C. B80; R. », Mat- attempts to injure a non-existent ob-
thews, 12 Cox C. C. 489; R. ». Gard- ject. A man, for instance, may inflict,

ner, L. & C. 243; 9 Cox C. C. 253;
Brooks v, State, 36 Ohio St. 46,

2 R. », Preston, 8 Eng, Law & Eq.
B8%; b Cox C. C. 580; 2 Den. C. C.
3563; R. ». Christopher, & Cox C. C.
91; R. v. Thurborn, 1 Den. C. C. 387;
Ransom v, State, 22 Conn. 153 ; Peaple
v. Cogdell, 1 Hill, N. Y. 94; Tanner
. Com., 14 Grat. 635; State », Fergu-
son, 2 McMul. 502; Porter ». State,
Mart. & Y. 226.

% Supra, § 901; R. v. Thurborn, 1
Den. C. C. 387, (See for opinion of
Parko, J., infra, § 909.) 18 L. J. M.
C. 140; R. ». Glyde, 37 L. J. M, C.
107: L.R, I C. C. R. 139; 11 Cox C.
C. 103, cited above. Bee, to same
effect, Steph. Dig, C. L. art. 302,

The question a3z to the larcenons
character of goods loat without ear-
marks in analogous to that arising in
the case of waifs already noticed, Su-
pra, § 863, Another analogy may be

with an intent te Kill, a blow on a
human body before him, but it twrns
out that the body iz already dead. No
amount of malice on his part would
make this homicide, because there was
1o suitable object on which the malice
could act. See discussion supra, §1386.
In other words, we fali back upon the
rule heretofore stated, that to consti-
tute & crime there must be an offender
and an object. The object must be one
on which an offence can be commitied,

¢ R, v, Knight, 12 Cox C. C. 102;
R. v. Dizon, Dears. C. C. 680; R. o
(lyde, L. K. ¥ C.C. 139; Com. w».
Titugz, 116 Mass. 42; State v, Weston,
% Cein. 527; People ». Meliarren, 17
Wend. 460; People v. Cogdell, 1 Hill,
94 ; Tanner ». Com., 14 Grat. 635;
State v. Conway, 18 MD 322.

% Cartwright ». Green, 8 Ves. 405
2 Leach, 952,
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honest belief that, in buying the bureau, he bought all within it.2
Hence it has been ruled that if a hackney coachman convert to his
own use a pareel left by a pagsenger in his coach by mistake, it is
a larceny if he knew the owner, or if he took him up or set bim
down at any particular place where he might have inquired for him.?
Larceny was also held to be made out in a case where the prose-
cutor accidentally left his purse containing money on an old saddle
in a livery stable, where he had placed it while changing his clothes ;
and the defendant requested a small boy to take it and hand it to
him, which he did, when the defendant appropriated the contents to
his own use without the owner’s eonsent.?

- Whether the inference of an intention at the time to steal is
strengthened by failure to advertise has been the subject of conflict-
ing adjudications. On the one hand, it has been rvled that adver-
tising may be a duty dispensing with which is suspicious.* On the
other hand, the duty is held to be obligatory only when made sc by
surrounding circumstances.® The question depends upon local usage
and opportunity. A failure to advertise, when there is nothing on
the thing found, or the circumstance of finding, to show that there
was an owner, does mot, with arficles of small value, lead to an
inference of intent to steal. And even if it did, this would nof be
gufficient for conviction, unless there was something to indieate
ownership, The inference vavies with the thing itself. It is not
improbable that a horse or a dog way be abandoned by the owner.
It is very improbable that a bundle of bank notes should be so
abandoned.® :

§ 904. Evidence of a dond fide attempt to discover the owner,
may destroy the presumption of fraudulent intent. Thus where a
shawl, dropped in an exhibition room, was picked up by the defen-

¥ Merry v, Green, T M. & W. 623.
As to bond fide belief in title, zee supra,
§§ 87, 884 ; and R, v, Reed, C. & M. 306.

2 R. ». Wynne, 2 East P. C. @64,
1 Leach, 413 ; R. v. Lamb, 2 East P,
C. 665; R. v. Sear, 1 Leach, 415, n.
See 2 Kuss. on Cr. 9th Am, ed. 166.

# Pyland v, State, 4 Sneed (Teun.),
357.

4 That the animus furendi may be
inferred, with other circumstances,
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from failure to advertize, see R. =
Coffin, 2 Cox C. C. 44; L. . Reed, C.
& M. 307; R.»n, C , 1.Craw, & D.
101: Btate v. Weston, 9 Coun. 5H27;
State . Jenking, 2 Tyler, 379 ; State ».
. Ibid. 887 ; State v. Brick, 2 Har-
ring. 530,

& R. r. Christopher, 8 Cox C. C. 81;
Bell, 27 ; People ». Cogdell, 1 Hill (N.
Y.}, 94 ; Lane »v. People, 5 Gilman, 306.

§ See State r. Dean, 49 lowa, 73.

cuap, xn1l] - LARCENY, [§ 908.
i 1 1 taati Inferenceof
dant, piaced in a conspicuous mt-.mtwn, a.n'd a,fuerwar@, Ted oo
not heing claimed, was appropriated to his own use, 1t be refted |
.. . ¥ proof o

was held no larceny.! So the conscientious belief of an gy s1ge
ignorant person that a nete found by him was by law his JiiemET

own, may be received to disprove felonions intent.?

§ 905. Reasonable diligence, proportioned to the capacity of the
party, in discovering the owner, however, should be ,
shown by the party finding, if there be any ear-marks there are
or other indications of ownership.® Thus, on the trial ?:_;;:rﬂble'
of a servant who, being indicted for atealing bank notes, s e
the property of her master, in hiz dwelling-house, set up sbowe-
as her defence that she found them in the passage, and kept them
to see if they were advertised, not knowing to whom they belonged,
Park, J., held that she ought to have inquired of her master whether
they were his or not, and that, not having dome so, but having
taken them away from the house, she was puilty of stealing them.*

§ 906. Even the finder of a chattel on the highway, as to which
there are ear-marks, or reasonable grounds for the (Eis- Intent to
covery of ownership, if be take it away with the intention g;sl?rfgr _
of appropriating it to his own use, and only restore it reward
because a reward is offered, is guilty of larceny. The [oxesof
only cases in which a party finding a chattel of another ceny-
can be justified in appropriating it to his own use are, where it may
be fairly said that the owner has abandoned it, or where there are
no indications on it showing how the owner can be found.®

§ 907. The fact that the goods were afterwards re- po. 0,
turned does not purge the original taking of its felony tll)?les not

§ 908. Tt has been argued with much force that in ony:
newly settied countries, where the practice as to inclo- gu;nq 1y

sures i3 not strict, the'rule that larceny is not committed 35 tocattle.

1 State v. Roper, 3 Dev. 473.

* R. v. Reed, C. & M. 306.

3 9 Russ. on Cr. 12; Robinsen =
State, 11 Tex. Ap. 403; Rhodes ».
State, Ibid. 503.

4 R. r. Kerr, 8 C. & P. 177,

E R, v. Poters, 1 C. & K. 245, per
Rolfe, B.; Com. ». Mason, 105 Mass.
163. Sec Berry v, State, 31 Ohie St.
219; Lawrence v. State, 1 liumph.

228 ; and se., also, R. ». Spurgeon, 2
Cox C. C. 102. Compsrs R, v. York, 3
Ibid. 185; 1 Den. C. (. 335; R. ».
Breen, 3 Craw. & D, 30. Bee supre, §%
119, &85,

¢ 2 Rusa. on Cr. 7; Eckels v, State,
2{) Ohin St. 508, BSee State ». Ceombs,
55 Me. 477; and supra, § B8Y; infra, §
504,
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§909.] CRIMES, [Book 11,

by one who finds goods, the owner of which he supposes canmot be
ascertained, dees not apply to one who finds cattle at large ina
highway and converts them to hiz own use.? And it has been held
to be larceny to take a horse found astray on the taker’s land, with
intent to conceal it until its owner shall offer a reward for its refurn,
and then to return if, and c¢laim the reward.® Bus it is otherwise
when the intention to steal is subsequent to the finding® After
final abandonment, however, an astray is not the subject of larceny.*
- § 909. If there be intent to steal on finding, subsequent conver-
Intont to sion, on discovery of owner, is larceny in all cases where,
steal, conp- At the time of finding, there were indications by which
Jed with ., the owner could be found. We have this distinetion il.
owner may  lustrated in a case already cited, where it was held that
ke found, N

constitutes  where the defendant subseguently discovers the owner of
lreens  logt property, he is indictable for larceny, if on first
finding his intent was to appropriate, he reasonably believing the
owner could be found; but that a verdict of guilty should be set
aside in a case where the jury found specially ¢ that the defendant
did not know, and had not reasonable means of knowing” (at the
time of finding) “ who the owner was,” though * ke believed at the

! People ». Kaatz, 3 Parker C. R.
129; Blate ». Martin, 28 Mo. 530;
State v. Williams, 19 Thid. 389 ; Moore
v. State, 8 Tex. Ap. 496; State ».
Everage, 33 La. An. 120; and cther
cazes cited to this point at close of
supra, § §63.

2 Com, v, Mason, 105 Mass. 163,
See R, ». O"Donnell, 7 Cox C. C. 337.
Bee supra, §8 863, 884, 871.

% Starck v, State, 63 Ind, 285. In
B. ». Matthews, 12 Cox C. . 489, the
prisoner found twoe heifers which had
strayed, and put them on his own
marshes to graze. Soon afterwards he
was informed by 8. that they had boen
put on his, ¥.’s, marshez and had
strayed, and a few days after that that
they belonged to H. DPrisomer left
them on his marshes for a day or two,
and then sent them & long distance
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away as his own property to be kept
for him. He then told S. that he had
lost them, and denied all knowledge of
them. It was held by the Court of
Criminal Appeal that a conviction of
larcenry could not be sustained on 3
special verdict in which the jury found:
{1) That at the time the prizoner found
the heifers he had reasonable expecta-
tion that the owner could be found, and
that he did not believe that they had
been abandoned by the owner. (2}
That at the time of finding them he
did not intend to steal them, but that
the inteuntion {o steal came om him
subsequently. (3) That the prigoner,
when he sent them away, did so for
the purpose and with the intention of
depriving the owner of them and ap-
propriating them to his own use.
1 Supra, § 863.,

CHAP. XIL]

LARCENY.

[§ 910,

time he picked up the note that the owner could be found.”! But
there must be an original felonious intent, general or gpecial.?

§ 910. The converse is also true that if there is at the time no
reasonable means of discovering the owner, and no rea- put ot
sonable belief that the owmer can be found, then even a 13r¢eTy un-

less belief

refusal to surrender, on the owner declaring himself, does that owner

' R, v. Moore, L. & C.1; 8 Cox C.
C. 418, Bee infre, § 969 ; and as to

intents, see supre, § 119 ; Btate z. Jen-

king, 2 Tyler, 373 ; State v. Welch, 73
Mo. 284.

“ The result of the anthorities is,”’
says Parke, B., in R. v. Thurborn, 2
C. & E. 839 ; 1 Den. C. C. 387; aff, R.
v. Matthows, 12 Cox C. C. 489, * that
the rule of law on thiz subject secmna
te be, that if a man finds goods that
have been actually lost, or are reason-
ably supposed by him to have been
lost, and appropriates them with intent
to take the entire domain over them,
really believing, when he takes them,
that the owner cannot be found, it is
not larceny. But if hehas taken them
with like intent, though lost, or rea-
sonably supposed to be lost, but reazons
ably believing that the owner can be
fonnd, it is larceny. In applying this
rule, as, indeed, in the application of
ali fixed roles, questions of some nicety
may arise; but it will generally be ase
certained whether the person accused
Lad reasonable belief that the ownoer
could be found, by evidence of his pre-
vious acguaintance with the ownership
of the particular chattel, the place
where it is found, ot the nature of the
marks upon it, In some cases it wonld
Lie apparent, in others appear only af-
ter examination, It would probably
be presumed that the taker would ex-
amine the chatiel, a8 an honest man
ought to do, at the time of takingit;
and.if he did not return it to the owner
the jury might conclude that he took
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may be

it, when he took complete possession of
it, amimo furandi. The mere taking it
up to lock at it would mot be a taking
poseession of the chattel.’?

That there must be a felonious intent
at time of finding, sea 2 Ben. & H. Lead.
Cay. 18, citing Melbourne’s Case, 1 Lew,
25%; B. v Breen, 3 Craw. & D, C. C.
30; R. ». Mucklow, I Mood. C. C. 160;
R. v. Steer, 1 Den. G, . 349: R. ».
Banks, R. & B. 441; R. v Levy, 4 C.
& P. 241 ; R. v. Thristle, 3 Cox C, C.
675; People ». Andersom, 14 Johns,
294,

That the felonions intent is not suffi-
cient unless there was reason to Lelieve
ihe owner could be found, see 2 Ben. &
H. Lead. Cas, 18, citing R. », Pope, 6
C.&P. 346; R, v Beard, 1 Jebb, 9;
R. v. Mole, 1 C. & K. 417 ; E. v, Piercs,
6 Cox C. C. 117; R. v, Peters, 1 C. &
K, 245 ; State v. Weston, 9 Conn. 527;
State ». Ferguson, 2 McMul. 502 : Lane
v. People, § Gilmah, 305; People r.
Cogdell, 1 Hiil, 94; Ieople ». McGar-
ren, 17 Wend. 460 ; Tyler v. People, 1
Brecse, 227, 'We must, therefore, con-
clude that if the defendant reasonably
believe at the time that the owner may
be found, this is enough when there is
at the time an intent to steal. Com. v.
Titus, 116 Mass. 42. For a full dis-
cusgion of the points in the text, see
Roundtree v, State, 58 Ala. 382 ; Griggs
v, State, Ibid. 425,

2 R. ». Dizon, Dears. . C. 580; 7
Cox C. C. 85; R. ». York, 2 C. & K. -
841; 3 Cox C. C. 181,
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§ 914 CRIMES, [BOOK IL

foond and ot make larceny, even thoangh there was at the finding
felonious o

}]unt&:?nt ot the Intention to appropriate the goods.!
concns. § 911. The law with regard to the finder of lost prop-
Larceny for ©TtY does not apply to the case of property of a passen-
?ér:‘ia(?;; ger accidentally left in a railway carriage, and found
propriate  there by a servant of the company ; and such servant is
et n guilty of larceny, if, instead of taking it to the station
vars, or superior officer, he appropriates it to his own use.?

§ 912. Where the finder i3 employed by the owner to search for
Not Ia. the article, and on finding it appropriates it, this is cmbez-

ceny for  Zlement, not larceny. Thus, a persou having lost a carpet
PLIEOTR 21N~

ployed o Dag in the street employed another to find it. The bag

flud grods  wag found, but after possession dond fide obtained, was -

to appro-
priate fraudulently concealed by the finder, This was pro-

them. perly beld to be breach of trust, but not Jarceny.?
§ H13. The same rule has been applied to retention by assignee
of finder, Thus, it hag been held that if A., in expecta-
mfg’:ﬁ‘:e tion of a reward, withholds from the owner, whom he
offinder  Yngwg, a lost cheque received from the finder, B., he is

to retajn A
goods. not guilty of larceny.t

IIl. TAKING.

~ § 914. Taking, as a trespass, may be inferred from the possession
Taking of the property,® but must in some shape he provedS

must bein - Thug, if the owner’s assent to & transfer of property be
BOOE WY . .. .

proved :  given, this i3 a defence ;7 though this want of assent must
need not be - . . .

secret,ubut be in some way inferred from the evidence in the case.?

muet be
fraudulent.

! B.p. Glyde, L. R. 1 C. C. 139: 11
Cox C. C. 103 ; R. v, Knight, 12 Ibid.
102; Taunner ». Com., 14 Grat, 635;
Btate v. Roper, 3 Dov. 473 ; Randall ».
State, 4 Sm. & M. 349, and cases here-
tofore cited. See supra, §§ 902-3-7.

2 R. v. Pierce, 20 L. J. 182; 6 Cox
. €. C. 117.—Per Wiltiams, J.

8 State v. England, 8 Jones (N. C.),
399, Bee infra, § 967,

4 R. . Gardner, 9 Cox C. C.253; L.
& C.243.
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But there must be some taking amounting to a trespass,

5 Infra, § 923 ; Penn. v. Myers, Add.
320. -
6 2 Rass. on Cr. 9th Am, ed. 145;
R. v. Grunecell, % C. & P. 36i; R, v
Walsh, 1 Mood. 14; R. ». Hall, 2 C.
& K. 947; 1 Den, C. C. 381 ; Hite ».
Biate, 8 Yerger, 198 ; People v. Murphy,
47 Cal. 103. As to the extent of mov-
ing reguisite to taking, aee nfra, §923.

T Infra, § 191; Zink v People, 77
K. Y. 114; § Abb. New Cas. 413, re-
versing 16 Hun, 396.

B Spruill v. State, 1¢ Tex. App. 695.

|

CHAP. XIIL] LARCENY. {§ 915,

or there is no larceny.! But it is not necessary that the taking
should be secret, though seerecy may go to prove fraud.? It is essen-
tial, however, that the taking and the frandulent intent should have
been concarrent.®

§ 915. The general bearing in this connection of the maxim Ve-
lenti non fit njuria bas been heretofore abundantly dis-
cussed.t It may be now generally stated that while a Comeentof
prosecutor cannot maintain larceny for goods taken from taking does
him with hig consent,® and that while it is incumbent on prosecu-
the prosecutor to prove, at least inferentially, want of e s wrliero
congent,S yet there are two important qualifications with [he consent

which these positions are to be received. In the first fondant
shou

place, his giving his goods to a servant, porter, messenger, have only
or other agent having bare ebarge, does not amount to 7 bare

charge, or

a consent on his part that such agent should dispose of here the
. . i consent
guch goods.” Secondly, his consent to a bailee taking was not

. . . specilic or
possession, of such goods, if such consent was obtained voluutary. -

from him by fraud, does not avail to protect such bailee
if the latter undertake to convert the preperty in the same to his
own use.® And consent to pass property from ome to another in

1 8tate v. Copeland, 86 N. C, 681,
See Dresch v. Btate, 14 Tex. Ap. 175;
Erutzen o, State, 14 Tex. Ap. 570:
Teering v. State, Ibid, 570 ; McAfee o
State, Ibid. 668 ; to the effect that it is
not larceny to buy goods to whick the
purchaser knew the vendor had mne
title, there being in such case ne
trespass.

z State v. Fenn, 41 Conn, 590 John-
son v, Com., 24 Grat. 555, See R. n
Bailey, L. IL. 1 C. C. 34%; McDaniel v.
State, 8 8, & M. 401. See infra, § 923.
It hag beem leld in North Carolina
that some clandestinity is essential.
State », Ledford, 67 N. C. 60; State ».
Deal, 64 Ihid. 290. DBut see State v.
Fisher, 70 Ibid. 78 : State ». Martin, 12
Ired. 154; Siate ». Whyte, 2 Nott &
MeC. 174, Siate v. Rice, 83 N. C, 661,

8 Supra, § 834,

4 fee supra, § 141,

5 The rule in the text was applied in

Moye . State, 65 Ga. 764, to a case
where money was taken from the
pocket of a person partially intoxicated
on a promige to return it. And see
Lova v. State, 15 Tex. Ap. 563,

§ Bee R. ». Jomes, C. & M. 611;
Witt ». State, 9 Mo. 663 ; Long ». State,
11 Fla. 285 : Anderson ». State, 14
Tex. Ap. 49; Dresch », State, [bid- 175;
Wilzon ». State, 47 Tex. 76. In Wis-
consin the court has gone so far as to
hold that when the owner of the goods
could have been brought into court, to
prove want of conzent, there can be
no conviction without his testimony.
State ». Moon, 41 Wis. 684, But this
cannot be sustained. Bee Whart. Cr.
Lv. § 360, And it is no defence that
the party plundered was at the time
asleep. Hall ». People, 3¢ Mich. 717,
See Moy v, State, 66 Ga. 764.

? fafra, §§ 956-61.

¥ Infra, § 964.
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§ 916.) CRIMES, [BooK 11,

this sense must be the concurrence of two contracting minds as to
the same exact act.! Thus A. may apply to B. for C.’s goods in
B.’s possession ; and B., deceived by A., may consent to give these
goods to A., supposing A. to be C. Yet notwithstanding this con-
sent, A. s indictable for larceny if he convert these goods ; because
B. never conzsented to give the property in them to A. His inten-
tion was to give this property to C.2 The same rule applies when
a donee or vendee intentionally takes the wrong goods.3 There is,
in the latter case, no concurrence of minds as to the identity of the
thing to be transferred,! and there being no such concurrence, there
is no transfer of property of any kind.®* This is the case, for in-
stance, where a creditor takes up and appropriates a hundred dollar
bill kanded him in mistake for a ten dollar bill.® An apparent con.
sent, also, produced- by threats, works no transfer.” But if there be
a free consent (no matter how fraudulenly obtained}, both as to the
taker and to the thing taken, this is a defence to larceny.?

§ 916. A difficult gquestion arises, when money or goods are felo-
Consent  Mi0USEY taken from an agent with his consent, as to whether
g;':[f:} :e guch agent has authority to bind his principal by such
'}‘,‘;ﬁ“:;;‘;;, congent. It has be_en held that the cashier of a bank has

such power committed to him by the bank, and hence
that a person fraudalently receiving money from him on a forged
cheque cannot be convicted of larceny.® But, said Blackburn, J.,
in the latter case, if “the servant’s authority is limited, then he
can only part with the possession, and not with the property ; if he
is tricked out of tho possession the offence will be larceny.” And
80 1t was held larceny to fraudulently, andmo furandi, take from &

1 Infrae, § 974. Hence, where theo con- 38, that whers A, gives a2 cabman a
sent of a tobacconist was that matches sovercign for a shilling, and the eab-
might be taken tolight cigars, this did man, seeing that it is a sovereign, keeps
not prevent the taking of a box of it, thiz is larceny. Benj. on Sales, 2d
‘maiches from being larceny. Mitchum Am. ed. 373; Pollock on Cont. 407,.

v. State, 45 Ala. 29. § State ». Williamson, 1 Houst. C. C.

2 See, as to false personalion, supra, 155. J[afra, § 974, .

§ BRS. 7 R. v Lovell, In R, 8Q. B. D, 185
@ Peck », Btate, 3 Tex. Ap. 70, 44 L. T. N. 8. 319; cited infra, § 971,
4 See infra, § 074; Whart. on Cont. Bee supre, § 891; infra, §§ 971, ,976.

$§ 4 et soq.

5 Bir J. F. Btephen gives as an illus-
tration of this the opinion of eight
jndges in R, . Middleton, L. R, 2 C. G.
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? Supra, § 888; infrae, §§ 965, 971,
972,1130. Whart. on Cont. §§ 171-211.

9 R. ». Prince, L. R. 1 . €, 150; 11
Cox C. C, 193. [nfra, § 966.

g e

CIAP. XIIL] LARCERY, [§ 917.

post-office clerk money-he had no authority to pay.! And no con-
sent by an unauthorized agent will protect the thief from the charge
of larceny.? Authority in such cases, however, may be inferred
from an implied recognition by the principal of agency, as well as

from express delegation.®

§ 917. It is no defence that the felony was induced by the
artifice of the owner, when that artifice was exercised for the pur-
pose of entrapping the thief.4 Thus, in a leading case, overtures

1 R. ». Middleton, 12 Cox C. C, 260;
L.R. 2C. C. 38

“In this case’’ (R. v, Middleton),
said Bovill, C. J., ¢ the prisoner had
recvived a warrant or authority from
the postmaster-general entitling him
o repayment of .10s. (being part of a
sum of 11s. which he had deposited)
from the post-offico at Notting-hill, and
a latiar of advice to the same effect was
sent by the postmaster-general to that
post-ofice, anthorizing the payment of
the 10s. to the prisomer. Under these
cirgumstances we are of opinion that
neither the clerk to the pestmistress,
nor the postmistress persomally, had
any power or authority to part with
the five-pound note, three sovereigns,
the half-sovereign, and silver and eop-
per, amonnting to £8 16s. 10d., which
the clerk placed upon the counter, and
which wag taken up by the priscuer.
In this view the present ease appears to
be undistingnishable from other cases
where obtaining articles animo furendi
from the master of a post-ofiice;, though
he had intentionally delivered them
over to the prisoner, has been held to
be larceny, ou the principle that the
postmaster hiad not the property in the
articles, or the power to part with the
property in them. For instance, the
obtaining the mail-bags by pretending
to be the mail-gnard, a5 in Reg. o.
Pearce (2 East I*. C. 603} ; the obtain-
ing a watch from the postmaster by
pretending to be ihe pergen for whom

it was intended, ag in Reg. ». Eay (.
& B. 231; 7 Cox C. C. 288, where Reg.
v. Pearce was relied upon in the judg-
ment of the court) ; the obtaining let-
terg from the postmaster under pre-
tence of being the servant of the party

to whom they were addressed, as in

Jones’s Case (1 Den. 188), and in Reg.
». Gillings (1 F. & F. 36), wera all
held tobe larceny. Thegame principle
has been acied mpon in other cases
where the person having merely tho
possession of goods, withoni any power
to part with the property in them, has
delivered them to the prisoner, who
has obtained them anime jfurandi; for
instance, such a5 obtaining & parecl
from s carrier’s servant hy pretending
io be the persou o whom it was di-
rected, as in Reg. v. Longstreeth (1
Mood. C. C. 137), or obtaining gooda
through the misdelivery of them by a
¢arman’s servant, through mistake, to
a wrotig person, who appropriated them
animo furendi, a8 in Reg. v. Little (10
Cox (. C. 559), were in like manner
held to amount to larceny.’’ See supra,
§ 888,

¢ R. » Longstreeth, 1 Mood. C. C.
137 ; B, v. Horoby, 1 C. & K. 305; Hite
¢, Btate, 9 Yorg. 198.

8 Ibid.; R. v. Harvey, 9 C. & P. 353;
R. v. Sheppard, Ibid. 121; Eemp v
Btate, 11 Humph. 520

4 McAdam v. State, 8 Lea, 456 Pigg
». State, 43 Tex. 108, Supra, §8 149,
231 a.
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were made by a person to the servant of a publican, to induce

No defence him to ‘_join in robbing his master’s till. The servaut
:&ﬁg;ids Eommum.catefl the matter to the master, and the former
E?&fgrh& cy the d'll'(.‘c.t.lon (.)f the latter, some weeks after, opened a
R ommun:cation with the person who had made the over-

. tures, in consequence of which he eame to the master’s
premisea. The master, having previously marked some money, hy
hig d.irectlon 1t was placed upon the counter by the servant, in order
that it might be taken up by the party who had come for the pur-
posc. It being so taken up, the offence was held largeny.! And
this is the generally accepted law.2 If the chattel is given to the
thief? by the owner’s action or consent, this is ot larceny; but if
the owner limits himself to putting facilitics in the thief’s way, and

CHAP, XIIL) ‘ LARCENY, [§ 919,

actually been committed, but the goods of the husband are removed
by the wife and the intended adulterer, with an intent

o . . . . But other-
that the wife should elope with him, this taking of the wise for
goods is in point of law a larceny.! It does not alter Lifn®”
the case that the defendant was in the husband’s employ, ;‘}}L{WWW
and acted under the wife’s direction.? It is said, how-
ever, to be otherwise when it is the wife’s wearing apparel only
that is removed.? Where, however, the husband’s goods are fraudu-
lently taken by a third party, the wife in no way coGperating, such
third party is principal in taking them and is guilty of larceny, if it
appear that the taking was without the husband’s consent, even
though no adulterous intercourse with the wife was contemplated.!

then the thief steals the chattel, the larceny is compleie.3
§ 918. If & wife carry away and convers to her own use her

. , e
Not lar. hushand’s gooc'Is, 1 18 no larceny at common law, as
ceuy for  hushand and wife are but one person.* And if a person

wife to . .
E::E%?:‘:.ay melie]y assist a married woman who has not committed,
o or intended to commit, adultery, in carrying away the

goods, or - goods of her husband without the knowledge or consent

for person

merely ae-  Of the latter, though with intent to deprive the latter of his

elsting ber,

property, he cannot he convicted of stealing the goods.>

§ 919. It bas been held, however, that it is a larceny for a man
who elopes with another man’s wife to take his goods, though with the
consent and at the solicitation of the wife.® Evenif oo adultery has

1 B. ». Williams, 1 C. & K. 195 ; R.
v. leadge, 2 Teach G. C. 1033: R. &
R. 160. Suprae, § 149,

¥ 2 East I'. C. 494 ; R. ». Egginton,
2 B. & P. 509; 2 Leach, 915; R. v,
Donelly, B. & R. 31¢; R. ». Lawrence,
4 Cox C. C. 438; R. v. Lyons, C. & M,
217; R. » Johmson, C. & M, 218; R.
v, Bannen, 1 ¢, & K. 285; U. 8. »,
Foye, 1 Curt, €. C, 364,

2 Supra, §8 149, 231 a.

41 Hale, 514. Bee R. v. Avery,
Bell, . C. 150 ; R, ». Kenny, 13 Cox
C. C. 398 ; Lamphier ». State, 70 Ind.
317. Infra, § 992, Under married
woman’s act, sce infra, § 940.
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* R.o Avery, Bell C. €. 150 8 Cox
C. C. 184. See R.». Tollett, C. & M.
112—Coleridge, J.; R. v. Glassie, T Cox
C. ¢ 1.

¢ R. ». Thompson, 1 Eng. L. & Hy.
542; 2 Craw. & 1. 491; R. v. Clark,
1 Moed. C. C. 876, n.; R. », Peather-
stone, 26 Eng. L. & Fq. 570; € Cox
€. C. 376; R.v. Berry, 8Ibid. 117 R.
©. Harrison, 12 Thid. 19 ; R.wv. Tollett,
C. & M. 112; People v. Behuyler, 6
Cow. 572,

The prosacutor left his wife in the
care of his house and property, and
during hia absence the prisoner, who
had Iodged for some time previously

in the house, fook agreat many boxes,
etc., from the house, and Jeft them at
& house to which he had gone a day
or two befors with the prosecutor’s
wife, passing her for his own, and
where he had hired lodgings. He
soon afterwards brought her with him
to the lodgings, whera they lived to-
gether till he was apprehended, and
the wife, who tock & small basket with
her, swore that all of the property she
had kerself taken or given tothe pris-
oner totake, aud the jury found that
the prisener stole the property jointly
with the wifs; it wag held, on a case
reserved, that this was larceny in the
prisoner, for thongh the wife con-
sented, it must be considered that it
was done tnvite demina. R, o, Tolfree, 1
Mood. C. €. 243; R. v. Feathersiona,
26 Hng. L. & Eq. 670; Dears. C. C.
369,

1 R. . Flatman, 42 L. T. N. 8. 155,
14 Cox C. . 898, See comments i
London Law Times, Ap. 17, 1880, 437.

2 . v. Mutters, L. & C.511; 10 Cox
C. C. 50.

s R. . Fitch, D. & B. C. €. 187,

S0 far as concerns the wife’s right
in guch case to bind her husband, we
may accept the strong expression of
Lord Camphbell, C, J., in R. ». Feather-

stone, Dears. C. C. 369, that when a
woman becomes an adulieress, *‘she
thereby determines her quality of
wife ; abd her property in her hus-
band’s goods ceases.’? As is stated
by the author of a learned mote
(1866), Note to Mutters’s Case, L. & C.
519, the wife ¢ thus assumes the
position of a mere stranger, and can
no longer invoke the protection of that
quality which she has herself deter-
mined.”

t Supra, § 918, Where the prizoner
¢laims that the taking of the hnaband’s
goods was with the conseni of the
wife, and therefore not larcenouns, it
was ruled in New York, in 187I, that
it is for the jury to say, from all the
circumstances connected with the
transaction—as ihe knowledge by the
prisoner of the close vicinity and near
return of the husband to the place of
taking, and that the property was
owned by the husband and not the
wife—whether the prisoner Tecoived
the property from the wife believing
that she had any right er authority to
deliver it, And it is not necessary o
render such taking larcenoans that the
property should be appropriated to fa-
eilitate adulterous interconrse with the
wife. People ». Cole, 43 N. Y. 508-9
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But if the wife is principal in the taking and the third party merely
abets her, then (at least at common law), there can be no convic-
tion unless it be proved that the taking was in contemplation of
adultery.t
§ 920. But an adulterer cannot be convicted of stealing the goods
of the husband, brought by the wife alone to his lodg-
Insuch = ings, and placed by her in the room in which the adultery
tendant is afterwards committed, merely upon the evidence of
muszt he . . .
connecied  their being found there; though it seems it would he
,:‘:]'é?ng‘“ otherwise if the goods could be traced in any way to his
personal possession.? In such case, however, there may
be a conviction for receiving stolen goods.’
§ 421. Larceny may be committed by the owner of goods feloni-
ously taking them from the hands of a hailee, when the
5?;3‘;1“{;“ taking them has the effect of charging the bailee.? Thus
steal his  where thirty bales of nux vomica, which pays no duty
e e on exportation, but a large duty if intended for home
mﬁ:grge consumption, were deposited by A. with B., who gave
the usual bond to the custom-house, and were sent by
B., under the care of C., to be shipped en board a foreign vessel
for exportation, and A., by collusien with C., took the nux vomica
from the bales, substituted cinders for it, and shipped the bales on
board the vessel, this was held, by a majority of the judges, to be
larceny, because the taking rendered B. chargeable to the custom-
house, and liable to a suit upon his bond.> The rule has been stiil
more extended in New York, where it has been said that larceny may
be committed by a man stealing his own property, wherever the
intent is to charge another with the value. Possession, however, in

{Grover, J.}; and see R. v. Berry, Bell  # R. ». Rosenberg, 1 C. & K. 233,
C.C.95; 8Cox C.C, 117, Ttisenough 1 Cox C. C. 21, per Lord Denman, C.
if the defendant knew that the hue- J., Parke, B.; and see to same effect
band did not eonsent to the alienation R. » Taylor, 12 Cox €. C. 627.

of the goods. Statev. Jernagan, N. C. % R.v. Deer, 9 Cox C.C, 225; Leigh
Term R. 44; Eemp v, State, 11 Humph., & €. 240,

320. Supra, § 149 so, also, R.v. Flat- ¢ 2 East P. C. 654; R. ». Bramley,
man, 14 Cox C. €. 396, 42 L, I'. N. 8. R. & R. 478; Com. v. Tobin, 2 Brews.

158, 670; Kirkzey ¢. Fike, 20 Ala. 206;
1 R. z. Avery, Bell C. C, 150; 8 Cox Penple ». Thompson, 34 Cal. 671.
C, C. 184, 5 R. ». Wilkingon, B, & R. 470.
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guch case must be in the bailee.! There must, also, be in such
case, in order to support a couviction, a felonious design.?

§ 922. Where there are joint tenants or tenants in common of a
personal chattel, and one of them carries away and dis- Joint ton
poses of it, this is no larceny;® there is, in fact, N0 antor
taking, for he is already in possession; it is merely the BEmATE I of
subject of an action of account, or bill in equity. Bugif chattelcn-

he were to take it out of the possession of a person in El?:ttiz:tlal
whose hauds it i3 for safe custody, and the effect of Eﬂﬁ’: of
the taking would be to charge the bailee, it would be Puilee:
otherwisc.* And when joint ownership terminages, it is larceny for

one ceasing to have an interest to steal from what was once the

common property.®

§ 923. The taking of another’s goods ont of the place where they

were put, though the taker be detected before they are

Distance of

actually carried away, i3 larceny.® To taking it i8 woving im-

essential that the thing should be moved from the par-

1 People ». Palmer, 10 Wend. 165;
People » Wiley, 3 Hill, 194; 8. P.,
People ». Thompson, 34 Cal, 671.

The prisoner assigned his goods fo
trustees for the benefit of his creditors;
but before the trusiees had teken
possession, and while the prisoner re-

mained in possession of them, he Te- -

moved the goods, intending to deprive
his ereditors of them. The jury found
that the goods were not in his custody
as agent of the trustees. It was held
that he was not gailty of larceny. R.
». Pratt, 26 Eng. L. & Eq. 574; Dears.
C. C. 360 ; 6 Cox C, C. 373.

t Adams o, State, 46 N. J. L. (16
Vroom) 448 ; supre, § 636

3 1 Hale, 513; R.v. Burgess, Leigh
& C. 299 ; R.v. Waits, 2 Den, C. C.14;
Com. v. Superintendent, § Phila. 581 ;
State b. Kent, 22 Minn. 41; Carter v.
State, 53 Ga. 326 ; Bell v, Btate, 7 Tex.
Ap. 25,

¢ Where a member of a benefit so-
ciety entered the room of the person
with whom a box containing the funds

material.

of the society was deposited, and took
and ecarried it away, this was held to
be larceny, the bailee being answerable
to the society for the funds. R. v.
Bramley, R. & R. 473 ; Perple v, Thomp-
son, 34 Cal. 671; Bell v. State, wl supra.
See, for other cases, infru, § 935.

Where one got slaves vpon the land
of another, upon contract to have half
for getting them, it was held that while
thay remained on tho land undivided
the manafacturer was neither & tenant
jn epmmon with the owner of the land,
nor a bailee of the staves, and there-
fore he, or any other person with hig
connivance, might be gnilty of larceny
in taking them, B8tate ». Jones, 2 Dev.
& Bat. 544. Bee, also, State v, Cope-
land, 86 N. C. 621.

B Wobb ». State, 87 N. C. 558 Bon-
ham v, State, 65 Ala. 456.

& Supra, § 914; R.r. Walsh, 1 Moody
C. C. 14 ; Btate », Wilsen, Coxe, 435
State ». Carr, 13 Vt. 571 ; Harrison
v. People, 50 N. Y. 518; Eckels =
State, 20 Ohio St. 508 ; State v, Hen-
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[BOOK II.

ticular portion of space which it occupied before the alleged taking,
although the whole of it need not be moved from the whole of such
space.” To take a thingfrom a person it is necessary that the taker
should af some particular moment have adverse possession of the
thing. DBut this independent, absolute control need endure only for

an instant.?

derson, 66 N. C. 627; State v. Jones,
65 ibid. 395 ; Garris ». State, 35 Ga.
247, PBut see Wolf v. State, 41 Ala.
412, €F. Com. », Luckis, 9% Mass,
431 ; State v. Jackson, 65 N. C, 305,
and cascs cited supra, § 867,

L K. v. Bimpson, § Cox C, C. 422

Dears, 421; R. = Coslet, 1 Leach, 236 ;
Harrison », People, 50 N. Y. 518 ; State
v, Joves, 65 N. C. 395 ; Siatev. Craige,
89 Ehid. 475, In Statew. Jones, 65 1bid.
305, the mere upsetting, with intent
to steal, of a barrel of turpentine, was
Leld not to be larceny.

2 State v. Chambers, 20 W, Va, 770.
Bee Steph. Dig. C. L. art. 284. Sir J.
F. Stephen gives the foliowing illus-
trationg :—-

(1) A, removes a parcel from one
end of a wagon to another. This is &
taking and ecarrying away. Coslet’s
Case, 1 Leach, 236.”

In Btate v. Craige, 89 N. C. 475, it
was held larceny to move from one
garner to another (the defendant’s) in
a mill. Bec, also, Flyun v, State, 42
Tex. 301.

“{2) A.lifts a sword partly out of its
seabbard. A. has taken and carried
away the sword. [, ». Walsh, 2 Rusa.
Cr. 153 (from MB. of Bayley, J.). An
odd point wonld arise if the sword and
scabbard were merley twisted round in
the place which they occupied before
they were tfouched. I suppose this
would not be an asportation,

{3 A.caunses a horse to be led out
of a stable for him to mount. A, has
led away the horse. R. v, Pitman, 2
C. & P. 423,

762

“(4) A., » postman, instead of de-
livering a letter in due ¢ourse, OT
bringiug it back in his pouch, which
would be his duty if he could not de-
liver it, puts it in his pocket intending
to steal it. This is a taking and carry-
ing away. R. v Poyuten, L. & C. 247,

““(5) A, smatches a diamond earring
from a lady’s ear, tearing it out of the
ear ; it drops from his hand into her
hair, and is found there by her aftor-
wards. A. hastaken and carried away
the earring. Lapict’s Case, 1 Leach,
320."  Supra, §§ 849 ef seq,

To these the following cases may be
added ;e

Where the defendant drew s book
from the inside pocket of the proseca-
tor’s coat, about an inch above the top
of the pocket, but whilst the book was
still about the person of the proscentor,
the prosecutor suddenly put up his
hand, upon which the defendant let
the book drop, aud it fell into the pro-
secntor’s pocket, this was considerced a
sufficient asportation to constitute lar.
ceny. R. ». Thompson, 1 Mood. C. G,
78; State ». Henderson, 68 N. C. §27;
State v. Chambers, 22 W. Va. 779, And
this was held to be the case where
there was no positive evidence that the
defeudant’s hand tenched the pocket-
book, DLut where the prosecntriz’s
pocket was torn, and the book fell {o
the ground. Cot. ». Luckis, 99 Mass.
431. o another case the prosecutor
carried his watch in his waistcoat
pocket, fastened to a chain, which was
Pasged through the bottonhole of the
waistvoat, and kept there by a watch-

CHAP. XTIL]

LARCENY. 8 925.

§ 924. The taking need not be by the kand. Thus, asporta.t.lon

was held to be complete when gas was subtracted from

aking

a main pipe by the fraudulent insertion of anotber pipe.! necd not be

And so, no doubt, would it be held as to wine subtracted

by the hand

from a cask by means of a tube or pipe. Insuch cases the lareeny,
so far as concerns the continuons flow under a single impulse, ig

not divisibie.?

As will be hereafter seen, a taking by fraudulent legal process

may be larceny.?

§ 925. Animals, merely by being killed, are not sufficiently car-

ried away to sustain an indictment for larceny.* But.

Killing of

where the defendants took away several sheep from a snimals

not u suiil-

field, and left them, having first killed them, and skipned cieut carry-

one of them under a tree in an adjoining ficld, it was held

key at the other end of the chain,
turned 8o a8 to prevent the chain from
slipping ont. The prisoner took the
watch ont of the proscentor’s pocket,
and foreibly drew the chain and watch-
key out of the buttonhole, but the
point of the key canghtnpon a button,
and, the prisoner’s hand being seized,
thie watch remained there suspended,
Tt was held that the prisoner was guilty
of stealing from the porson, as the
wateh and chain were in his possession,
and severed fromn the person of the pro-
seeutor for the interval of time after
the key waz drawn out of the button-
hole, and before it canght the bution.
R. v. Simpson, 29 Eng. L. & Eq. 530;
§ Cox C. C. 422, DBut where the thief
gat a package on end, in the placs
where it lay, for the purpose of cutting
open tho ride of it to get ont the con-
tents, and was detected befors he had
accomplished ©iis purpese, this was held
not to be larceny. R. v. Cherry, 2
Last P. C. 556 ; and see Btate o. Jones,
656 N. C. 385; and the same conclu-
sion was reached where the thief was
not able to carry off the goods on ac-
count of their being attached by a
string to the counter; Anon. 2 East P.

ing away,

(. bb6; or to earry off a purse, on ac-
count of some keys attached to ihe
strings of it being entangled in {he
owner's pocket. R. ». Wilkinson, 1
Hale, 598, Bee 2 Russ. on Cr. 155;
Com. ». Luckis, 99 Mass. 431. The
distinction between the latter eases
and that above given, where the point
of the watch-key canght in a button-
hola while the watch was being with-
drawn, is, that in one case there was a

" moment when the goods were loose, but

not 0 in the other. Taking, also, was
held not t¢ be proved where 8 man be-
ing compelied by fear to drop his goods,
the thief fled before taking them up.
Supra, § 914. The remeval of a drawer
eontaining money from a safe, leaving
it outside of the pafe, but taking it no
further, is a pufiicient asportation.,
State v, Green, 81 N. ¢, 560,

L R. ». White, Doars, 203; 3C. & K.
363 ; Com. v. Shaw, 4 Allen, 308; R. o,
Firth, cited suprs, § 863 ; infra, § 931.

2 Infra, § 931; supra, § 27.

8 Infra, § 976,

"4 SBtate v, Seagler, 1 Rich. 30; Wolf
». State. 41 Ala. 412; Ward ». Biate,
48 Ibid. 181; People v. Murphy, 47

Cal. 103.
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that there was sufficient evidence of asportation,! though it would
be otherwise if the animal were shot and skinned without being
removed? And any change of site enables an asportation fo be
presumed,? e. g., moving and skinning the animal when dead with
intent to appropriate the hide.*
§ 926. To lead or even to entice by food an animal from its
. range is a “taking;”'® but the larceny is not complete
Euticing - . - « pa . .
or trapping  Uttil the animal is in the thief’s eontrel ;¥ nor is selling
f;‘liﬁ;‘:f“‘)t an animal larceny, unless the animal is in some way

ote., untll  taken by the thief.? Nor has < trapping’ been held lar.

- Btizure.

ceny until the period when the animal trapped has been

. seized by the thief.? But the larceny is complete when the animal
falls under the control of the thief.?

§ 927. In larceny a party cannot be convicted as a prineipal,

Party must

unless he were actually or constructively present at the

be present  taking and carrying away of the goods. His previous

attakivg to

be princi-  ¢onsent to, or procarement of the caption and asporta-

pal.

tion, will not, at common law, wake bim a prineipal, nor

will his subsequent reception of the thing stolen, or his aiding in con-
cealing or disposing of it, have that effect.?

"§ 928. When a larceny has been committed in one county, and
the thief removes the stolen property into another county (animo
JSurandi)," he is, in the eye of the law, guilty of the larceny, in

1 State v. Carr, 13 V1. 571,

£ State r, Alexander, 74 N. C. 232.
Supra, § 874 .

9 R, v. Williams, 1 Mood. C, C. 107 ;
R. v Clay, R. & R, 387; R. v. Hogan,
1 Craw. & D. 366 ; State ». Alexander,
74 N. C. 232, Bee R. ». Townley, L.
R.1 C. C, 315; Lundy ». State 60 Ga.
143.

That taking milk from a cow is lar-
ceny, see B. ». Mariin, 1 Leach, 205,
cited supra, § 871.

1 McThail v, State, 3 Tex, Ap. 164,
Supra, § 874,

b State v. Jones, 85 N. C. 395 ; Btate
v. Wisdom, 8 Port. 511; Money .
State, 8 Ala. 328 ; Btate v. Gazell, 30
Mo, 92, Bee Eckels v, Btate, 20 Ohio
8t. 508; Baldwin ». People, 2 I1l. 304.
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8 Edmonds v©. State, Y0 Ala. 8;
Croom v. State, 71 Ibid. 14; Hite »,
SBtate, ¥ Yerg. 198.

7 Hardeman v, State, 12 Tex. Ap.
207.

% Btatew. Wisdom, 8 Porter, 511. See
Kemp ». Btate, 11 Humph. 320 ; State
v. Martin, 12 Ired. 157; Baldwin v.
People, 2 T, 304,

9 Ibid. State ». Whyte, 2 Nott &
McC. 174 ; Btate . Brown, 3 Slrob, 508;
State v, Gazell, 30 Mo. 92; People ».
Smith, 15 Cal. 409, *

0 Supre, §§ 205 e seq.; R. ». Bam- -

ways, 26 Bng. L. & ¥g. 576; Dears. C,
C. 371 ; Btate w. Ha.rdm 2 Dev. & Bat.
407.

4 R. v. Bimmonds, 1 Mood. C, C. 408.

CHAP, X1IL]} LARCENY. [§ 928.

every county into which the goods may thus have beon carried.!
The rule applies as well to property which iz made the

A thief
subject of larceny by statute, as to property whlch is the ca:ryieug
gubject of larceny by the common law.? ﬁgﬁg:;‘;ﬂm

The rule, however, does not apply to cases where there ‘;?:;'g;a
has been a transmutation of the property om its transit; corvicted
s0 that an indictment describing it as it was when origin- Lnof:ﬂg.er
ally stolen would cease to describe it as it was when it
arrived at the county where thoe trial takes place ;* nor to cases
where after a joint larceny there has been a severance.before aspor-

tation ;* nor to statutory modifications of larceny,’ as stealing from

dwelling-houses.

1 Supra, §291; R. v, Parkin, 1 Mood.
C. C.45; 1 Hale, 507; 1 Hawk. P. C.
¢, 33,5, 52; 3Inst. 113 ; State . Mills,
17 Me. 211 ; State ». Somerville, 21 Ebid,
14 ; Btate v, Underwood, 4% Thid. 181 ;
Com. v. Dewitt, 10 Mass. 154; Hazkins
z. People, 16 N. Y. 344 ; People v. Burk,
11 Wend. 129; Com. ». Cousins, 2
Leigh, 708; Morrissey v. People, 1L
Mich. 329% State ». Margerom, 9 Bax.
362 ; Johmeon w. State, 47 Miss, 671;
Siate v. Brown, § Nev. 208; Peopls v.
Mellon, 40 Cal. 648, Bee Moore v. Btate,
55 Miss. 432 ; Lucas v. State, 62 Ala.
25.

2 Com. ». Rand, 7 Met. 475 ; Com, v,
Simpson, 9 Ibvid. 138. As to Texas
rule, seo Roth v, State, 10 Tex. Ap. 27;
Dixon v. State, 15 Ibid. 450,

A. took the horse, wagdén, and har-
ness of B. from his stable by a tres-
pass, and drove to & neighboring town.
While on the way, lio changed the
horse for another, which was in a pas-
tnre by the roadside. He then drove
to another county, and there sold the
second lorse. It ‘was held, that al-
though when he took the property ha
intended to return it, he might never.
theless be convicted of larceny in the
county where he commitied the tres-
pass. (dm. v, White, 11 Cush. 483,

3 R, v. Halloway, 1 C. & P. 127: R.
v. KEdwards, R. & R. 497. As where
turkeys are stolen alive in one county
and there killed and carried dead
into snother county. Ibid. Or whers
a brazz furnace has been stolen in
one county and there broken up and
the pieces carried into anctber coun-
ty. R. v. Halloway, 1 C. & P, 127.
In such case the indietment must de-
seribe the chattel as it was in the
eounty where the indictment was
fcund, Com. v. Beaman, 8 Gray, 457.

¢+ R. ». Burnett, 2 Russ. on Cr, 174,
Dut if there be a joint larceny in ona
gounty and one of the thievoes carry the
goods into tlhe other connty, and they
afterwards all concnr in securing the
goods in the latter county, they may be
jolntly indisted in that county. R.v
County, Ihid. 529,

When there is one continuing trans-
action, though there may be several
distinet asportations in law, yet the
party may be indicted for the final
carrying away, and all who concur are
guilty, though they were not privy to
the first or intermediate act. Btate »,
Trexler, 2 Car. L. R. 90; R. ». Firth,
L. R.1C. €172 Fafra, § 931

5 R. ». Thompson, 2 Russ. on Cr.
174; R. », Millar, 7 C. & P. 665,
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§ 929. One aiding or abetting in a larceny in one county, and
AT asacnp.  Adt€TWard concerned in the possession and disposal of the
mgtous- stolen property in another county, though the goods
E‘;g‘;ﬁ;ﬂ‘_‘ were removed to the latter county without his agency,
cipals. may be convicted of lareeny in the latter county.! But
for a conviction it is essential that he should in some way have as-
‘sented to the removal? And he must in some way have consented
to the original taking, and have removed the property with feloni-
ous infent.?

§ 940. Asportation as between independent States has hbeen
Contlict of aiready considered.* It may be here added that by the
opinion us ~ evised Statutes of New York it is provided that when
::,’h‘:]?;'(’};‘;fs larceny is committed in another State, and the stolen
are stolen.  property brought into that State, and there converted to

State the  the taker’s use, the offence may be punished to the same
thiel may

he eon effect as if the original larceny bad been there com-
victed in mitt.cd.“
another

Statewhere  Similar statutes exist in Alabama,?® and in Texas.?

the goods

are In New York, however, before the passage of the
brooght.  gtatute, such was not the law. Where a man stole a
horse in Vermont, and afterward carried it into New ¥York, the
Supreme Court of New York held that when the original taking
was out of the jurisdiction of the State the offence does not con-
tinue and accompany the thing stolen, as it does in the ease where
a thing is stolen in one county and the thief is found with the
property in another county ® Such is the rule in Pennsylvania, as
declared by a majority of the court after elaborate argument, it

1 Com, v. Dewitt, 10 Mass. 154 Tip-
pins ». State, 14 Ga. 422, Bee supra,
§ 201.

"2 R, v Simmonds, 1 Mood. C. C, 408,

3 Tbid. Welsh », Btate, 3 Tex. Ap.
413; Scales v. State, 7 Ibid. 341; Co-
hen v, State, 1id, 188 ; State ». Joho-
son, 38 Ark. 568,

4 Supra, § 291,

B RBev, Stat. 694. Bee, az {0 venus,
Whart. Crim. BEv. § 111, Supra, § 201,

& Btate v. Seay, 3 Stewart, 123; Alsey
v, Btate, 39 Ala. 664,
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T State ». Morales, 21 Tex. 298,

& Paople v. Gardner, 2 Johns. 477
People v Behenck, Ibid. 479. In New
York, in a case under the Rovised Stat-
utes, the principle ruled in Peopla ».
Grardner, as citéd above, was reéxam-
ined, and doubiz were thrown out as
toits original correctness ; and Savage,
C. J., stated that he had drawn the
bill in People ». Gardoer, and had al-
wuys been convinced that the offence
existed at common law. People w.
Burk, 11 Wend. 123, Bee supra, § 201.

CHAP. X1IL] LARCENY, [3 930.

being held that in such a case the defendant must be acquitted, and
be detained to wait a requisition from the State where the larceny
was committed.! And such is the law in New Jersey, North Caro-
lina, Georgia, Indiana, Nebraska, Nevada, and Tennessee.? In
Massachusetts the opposite doctrine has been held, and convictions
for larcenies in other States, when the property stolen has been
brought within her limits, have repeatedly taken place.? The Con-
necticut Qourt of Errors, in an opinien which received the unani-
moug assent of the judges, asserted at an early period the same
doctrine,® and in this conclusion -other courts have joined.® That
such convictions are good by statute, if not by common law, has
been held in North Carolina,® and Maryland, though not without
much argument,’ in Migsissippi,? in Kentueky,? in Ohio,” in Iowa,!
in Oregon,” in Michigan.® and in SouthCarolina.* In some juris.
dictions the courts have gone further, and, transcending the common
law limits, have held that when goods were stolen in Canada and
brought into one of the United States, the latter has jurisdiction.”
But this view is strongly contested.’ _

In England, if a larceny is committed out of the kingdem, though

! Simmong v. Com., 5 Binn. 618. Btats ». Cummings, 33 Conn, 260. See

2 State ». Le Blanche, 2 Vroom (N.
J.}, 82; Btate v. Brown, I Hayw. 100;
Lee v, State, 64 (fa. 203 ; Beal v State,
i5 Ind. 378; People v. Loughridge, I
Neb, 11; State ». Newman, § Nev. 48;
Simpson ». Btate, 4 lamph. 456, But
pee Lovelaco v, State, 12 Lea, 721, whera
it was held that frandulent conversion
of & hoerse in one State will sustain a
conviction, though the horse was stolen
in another Btate. Supra, § 291.

¥ Com. ». Cullins, 1 Mass. 116 ; Com.
o, Andrews, & 1bid. 14; Com. ». Uprich-
ard, 3 Gray, 434; Com. r. White, 123
Mass. 430, Bee Com. ». Holder, 9 Gray,
7, where it i3 said that the rule applies
to Btates ““which derived their juris-
prudence from the English common
law.” Hee § 206; Whart. Crim. Ev. 8
111.

4 Btate v. Ellis, 3 Conn. 185; 8. P,

fully supra, § 281.
B Hee cases cited supra, § 281,
€ State ». Brown, 1 Hayw. 100.
7 Cammings ». Btate, 1 1L & J. 340,

" In Worthington v. State, 58 Md. 403,

it was held that taking the goods into
another Btate was a new larceny in the
latter Btate.

# Watzon ». Btate, 36 Miss. 593,

9 Ferrill ». Cow., 1 Duvall, 153.

10 fJamilton v. State, 11 Ohio, 435.

1L State » Lennett, 14 [owa, 479,

18 Btate v. Johnson, 2 Qreg. 114,

B People ». Williams, 24 Mich. 136,
See supra, § 201,

M Btate v, Hill, 18 & C. 435.

& Biate v. Bartleit, 11 Vi, 650;
State ». Underwood, 49 Me. 181 ; State
v, Williams, 35 Mo. 229, .

§ Com, ». Uprichard, 3 Gray, 440;
Btanley ». State, 24 Ohio Si. 166.
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within the king’s dominions (e. g., in Jersey), bringing the things
stolen into England will not make it larceny.!

Indictments for stealing goods thus asported, when the indiet.
ment is held by the court to be based exclusively on statute, in
departure from the common law, must, it is said, aver specially the
facts of asportation, so as to bring the case within the statute.?

§ 931. When two or more articles are taken successively, it is
When sey. 10 be considered whether such taking is continuous, so
eral things 88 to form part of one éransaction, to be indictable as
by ey - such, And the answer is, if the tramsaction is set in
thaoneact motion by a single impulse, and operated upon by a single
f;lrlil;y unintermittent force, it forms a continuous act, and henoe

must be treated as one larceny, not susceptible of being
broken up in a series of offences, no matter how long a time the act
may occupy.® So has it been decided in reference to gas feloniously
drawn, during a long space of time, from a main pipe, by means of
a fraudulent pipe;* and so is it where a series of articles are
removed a few minutes apart, by one impulse, in execution of a
general fraudulent plan® And when a particular shaft of coal
is frandulently opened and quarried, in pursuance of a continuous
design, by a series of innocent agents, for several years, tho trans-
action, if there be one tapping or orifice of the vein, is single, and
to be indicted as such.® Such is also the rule of the modern Roman
law with regard to the subtraction of wine from vats by a tube
fraudulently applied. No matter how long the suction lasts, or how
much wine is removed, the transaction is single as long as it rests
on the original avtachment of the tube.

If this reasoning be correct, there ean be, when there is such
continuousness, but a single prosecution ; and one prosecution for a

1 R. v. Prowes, 1 Mood. C. C. 349 ;
8. P., R.v. Madgo, 9 C. &£ P. 29; R, ».
Debraiel, 11 Cox €. C. 207, Hee gen-
erally supra, § 261; Whart. Crim. Ev.
§ 111.

2 Alsey v. Btate, 38 Ala. 885 ; SBtate
r. Morales, 21 Tex. 298. Daut it iz oth-
erwise when the offence is held to be
such at common law. Hagkins 2. Peo-
ple, 16 N. Y. 344,

3 Sew on this topic Whart. Cr. Pr. &
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Pl § 470, where the question is dis-
cusged in detail ; and as to divisibility
generally, see supra, § 27,; State ».
Martin, 82 N, C. §72; Record v. R. R.
15 Nev, 167,

t R. ». Firth, I.. R.1C. C. I72; 11
Cox C, C. 234. Suprae, §§ 863, 924,

§R. v. Jomes, 4C, & P. 217; R, »,
Birdseye, Ibid. 386. Swupre, § 27.

& R. v. Bleasdals, 2 C. & K. 765.
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section or part of the things taken absorbs the offence. If the
progecutor elect to take such a section, he cannot split up the
transaction into & series of cases commensurate in number with the
particles of the mass taken. Buch is the reasoning by which eminent
German jurists have reached the conclusion that for a continuous
offence there can be but a single prosecution, unless some extrinsic
force necessitates the breaking of the offence into fragments.! The
same view is practically accepted in England and the United States.2
But if broken up, as is stated, by extrinsic action, then separate
indictments are necessary.® This perhaps occurs when articles of
different owners are taken by & continuouns act;* and cerfainly

when the continuous act spreads over two or more distinct jurisdic-
tions,® or i3 arrested by the intervention of other occupations.®

IV, OWNERSHIP.

§ 932. To sustain an indictment for larceny, the goods alleged to
have been stolen must be proved to be either the absolute or special
property of the alleged owner,” provided that such owner be not

1 Sew Bar, Priv, Int. § 557: Geyer,
Holtz. Ency. i foco.  Supre, § 27.

? R. ». Brettel, C. & M. 609; and
g&ew, also, R, », Knight, L. & C. 378; ¢
Cox C. C. 437 ;-State v, Nelson, 29 Me.
329 ; Btate ». Cameron, 40 Vi, 555 ;
Com. ». 0°Connel, 12 Allen, 451 ; Lor-
ton =. Btate, 7 Mo. 55 State v Mor-
phin, 37 Ikid. 373; State ». Williams,
10 Humph, 181; Fisher » Com. 1
Bush, 211; Jackson v. State, 14 Ind.
327; State ». Johnsen, 3 Hill (8. G.),
1. $See, however, remarks in Com. ».
Bauiterick, 100 Mass. 9, showing that in
Massachusetts therc may be separate
progsecutions for each article—a doe-
trine which cannot be reconciled with
the reasoning above given. Whart.
Cr. PL. & Pr. § 470 ; Whart. Crim. Ev,
§ 589,

8 As to divisibility of offences see
supra, § 27,

¢ See infra, § $48; Whart. Cr, P1. &
Pr. § 470.

VOL. I.—49

F Supra, § 281, See, for authorities
ou this point, Whart Confl. of Laws,
§ 931 ; Moore v. Illinols, 14 How. 13.

¢ R. v. Dirdseys, 4 C, & P. 385,
where it was held that whore there was
an intermission of two minntes between
the taking of two srticles, this was one
transaetion ; bat that it was otherwise
when there is an intermission of half
an hour ; and see Whart. Cr. Ev. § bR9,

? That either sbsolute or special
ownership will sustain indietment, but
that one of the two iz necessary; see
2 East P. C, 652 ; State ». Soruerville,
21 Me. 14 ; Statev. Pettis, 63 Ibid. 124;
State ». Furlong, 19 Ibid. 225 ; Com. o,
Morse, 14 Mass. 217 ; Com. », Manley,
12 Pick. 173; Com. v. Bullivan, 104
Mass. 55%; People ». McDonald, 43 N.
Y. 61; Lyon & Siate, 45 N. J. L. 272;
Btate v. Jackson, 1 Houst. G. C. 861;
State z. Chambers, 22 W. Va. 779"
Btate v. Clapper, 9 Towa, 270 ; State
v. Mclntyre, 59 Ibid. 267; Btate w.
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Either ab-
solute or
epecial

Hardison, 75 N. C. 203 ; Btate v. Ever-
age, 33 La. An. 120 ; Langford ». Btate,
8§ Tex. 115; Blackburn w. State, 44
Ibid. 457; Moseley v. State, 42 Ibid.
78; Jomer v, Com., 17 Grat. 563, and
cases cited infre, § 938, As to the
mauner of sotting out the names of
owners see Whart. P1.& Pr. §8 108 etseq.
As fo variance in mames ses Whart.
Crim., Ev. §§ 94 eof gep.

On the sabject of ownership we have
the following from Bir 1. F. Btephen
{Dig. C. L. art. 281);—

‘* A movable thing is said to be in
the poszessionof a person when he is so
situated with respect to it that he hLas
the power to deal with it as owner, to
the exclusion of all other persons, and
when the circumstances are such that
he may be presumed to intend to do so
in case of need,

* A movable thing s in the posses-
sion of the husband of any woman, or
the master of any servant, who has the
custody of it for him, and from whom
he can tgke it at pleasure. The word
¢ garvant,’ here includes any person
acting ag a servant for any partioular
Ppirpose oT oceasion.

** The word *custody’ means such a
relation towards the thing as would
constitate possession if the person
having custody had it on his own ac-
count.

fIf a servant receives anything for
his master from a third person, not
being a fellow-gervant, he has the pos-
session, a8 distinguished from the cus-
tody of it, until he has put it into his
master’s possession, by putting it into
4 place or thing belonging to his mas-
ter, or by some osther act of the same

CBIMES.
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technically the defendant.! If the defendant had even
the right to mix his money with that fraudulently appro-

sort, whether the servant himself has
or has not the eustody of that place or
thing.

“If a servant receives anything
belonging to his master from & fellow-
servant who hag received it from their
common master, snch thing continues
to be in the possession of the master,
unless the gervant who delivered it
delivered it with the intention to pass
the property therein to the servant fo
whom it is delivered, having anthority
to do s0 from the master.

" ¢ If a servant receives anything be-
longing to his master from a fellow-
servant who has received it om the
wmaster’s account, and has dene no act
to put it into the master's possession,
it is in the possession of the servant
who so receives it, and not in his
enstody merely.

# Hlustrations.~—=(1) A., the master
of a house, gives a dinner party. The
plate and other things on the iable are
in his posseskion, though from time to
time they are in the custody of his
guests or gervants, Founded on 1Hale
P. C. 506. _

“(2) A. assigns the goods in his
house to trustees for the benefit of his
creditors. The trustees leave him un-
disturbed and do not in any way in-
terfore with the goods. A., and not
the trustes, is in the possession of the
goods. R. w. Prats, Dears. 380,

“(3) A. produces a receipt stamp,
and gets B. to write a receipt on it in
A.’s presence, as for meney paid by A.
to B. The stamp is in A.’s not B.%;,
possession. R. », Johm 8mith, % Den.
449,
“ (4 A. buys a burear from B. at

1 Btate v. McCoy, 8D N, C. 466 ; People v. MacKinley, 9 Cal. 250.
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priated by him, the money cannot be laid as the property will sustain

of another person.t!

an indict-

But it is not necessary that the ment.

alleged owner should be legally entitled to hold the pro-
perty. It is enough if he in any sense have title.?
§ 932 a. The proper practice is to insert counts charging the

ownership in as many ways as there are parties inte-

cunte

rested ; but, as a general rule, it will be sufficient if may vary

either general or special ownership be alleged. Hence,

property.

when bailed goods are stolen by a stranger, the ownership may be
laid either in bailor or bailee, or in principal or agent.3

a sale, with money in a seoret drawer,
of the existence ¢f which neither A.
nor B, ig aware. The monsy is not
in B.%s possession {though fhe bureau
which contains it Is) because B. can-

not be presumed to intend to aci az

the owner of it when he discovers it.
Cartwright ». Green, 8 Ves. 405 ; Merry
v. Green, 7M. & W. §23.

“ (5 A. is clerk to B., a banker;
money is paid to A, on B.’s acconnt;
A. kegps it for a short time, and then
puts it inte the till. The money is in
A.’s possesgion till it is put into the
till, when it passes inio B.’s posses-
sion, thongh A. may have the custody
of it. Bazeley’s Case, 2 Leach, B35.
Thia caze led to the first act agaiost
embezzlement by clerks and servants.
No opinion was publicly delivered in
it, but the judges seem to have consid-
ored that the act was not felony. Sev-
eral similar cages. are guoted in the
argument.” (If the taking the money
by A.was not larceny, this was becanse
it had mever come into B.’s hands.
Infra, § 943.) :

“(6) B. leaves s watch with its
maker o be regulated. A. writes {o
the maker to send the waich to B. at
A certain post-office. A. them goes fo
the post-office, and, pretending to be
B., gets the waich. As Boon 3s the
watch reaches the post-office, addressed
to B., it is in B.’s poszession, as the

postmaster, as regards the letter and
watch, is the servant of the owner.
R. »n Kay, D. & B. 236. Bee Bram-
well, B."s, remarks on this case in R. ».
Middleton, L. B. 2 C. C. R. 58.

fi{7) B., being prevenied by a
crowd from getting near the pay-place
at a railway station, hands a sovereign
to A., who is cloge to it, to pay for her
ticket, and give her the change. The
soversign i8 in B.’s possessiom, but in
A% eugtedy. R. v. Thompson, L. &
C. 225t 8. 0., cited infra, §§ 956, 961,
963. Compare infra, § 1009,

¥ Infra, § 1033 ; supra, § 922,

¢ Infra, §§ 945, 1025, 1085, 1038,

-9 Fafra, §§ 938, 978.

F., the cashier of a bank, as such
had received a sealed package contain-
ing bank-notes, The package was in
& bag in hiz hands, He, while on his
way to hig bank, went into an eating
galoon, placed the bag on a hat-raeck,
with his hat, and then sat down ata
table, a few feet from the hat-rack, and.
in such & direction from it as to leave
the bag behind him and ount of hig sight
and reach while sitting at the table.
While' there, the bag was stolen, buf
was not migged nntil F. arose from the
table and went to get it, in leaving the
aaloon, some ten minutes after the de-’
fendant had gone from. the saleon. It
was held, that there was evidence for
the jury to find the possession to be in
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§ 933. Ownership may be inferentially proved. It is not neces-
sary, however, to prove by the person whose property is
g‘:;‘%‘::]ﬂf charged to have been stolen that the property belonged
{;1:‘:1:;?11}' to him; the testimony of other persons who know the
fact is sufficient.! And such ownership may be inferred
from the circumstances of the case.? '
§ 934, The property of the stolen goods must be averred to be
in the right owner, general or special, if known, or in
parlinc®  some person or persons unknown? If the owner be
i&:ﬁglfs misnamed ; if the rame thus stated be nof cither his
real name or the name by which ke iz usually known ;
or if it appear that the owner of the goods is another and different
person from the person named as such in the indictment, the vari-
ance will be fatal, and the defendant, at common law, must be
acquitted.* What is & variance at commen law is fully discussed
in another work ?
§ 985. Joint tenants, or tenants in common, as we have scen,
Ownership -have not generally an ownership as against each other

CHAP. XTIL] . LARCENY. 1§ 987,

owners hag a special property, in which case the goods may be laid
ag his.!

§ 936. Ithas been already stated? that a man cannot be convicted
of stealing his own goods, but that one having the prop- General
erty in goods may be guilty of larceny in stealing them JW0o°F MY

L . _ be charged
from one to whom (e. g., & bailee) he has given them in withsteal-

: . . ing from
custody as special possession.® In such case ownership special
must be laid in the bailee.! The owner of goods, also, “*"°"
is guilty of larceny when he clandestinely takes them from the
possession of one who has in them a lawful lien.® And so, on the
other hand, one having special property in the goods may be guilty
of larceny by converting them, and thus depriving the owner of his
property.® But should it appear that his objvct was, not to deprive
the bailor of his property, bui to injure other parties, the indict-
ment cannot be sustained ; and hence when A., who owns persenal
property seized by the sheriff, carries off such property with intent
to defraud the attaching creditors, it is larceny, though it would be
otherwise where no vested interest is prejudiced.” And in any cage
& felonious intent must be shown.®

of joint _ upon which an indictment for lareeny can be sustained.®

tenants and

tenantsin  And the property of such owners must at common law be
COMMOn A .

mustbe  laid jointly, and the names of all the owners correctly
Jotntly given.” It is otherwise when one of the partners or joint

F., s0 as to snsfain the allegation of
property in him. Com. ». Buttg, 124
Mass. 449.

11 Archbolds C. P. 9th ed. 167;
Lowrence ». State, 4 Yerg, 145. Bee
Btate v. Morey, 2 Wis, 494 ; Btewart v.
State, 9 Tex. Ap. 321, Supra, §§ 914
el seq.

? Whart, Crim. Bv. §§ 1-20; State
v. Btanley, 48 Iowa, 221.

Where the alleged owner of goods
averred to have been siolen, though
he had lost such property, would not
swear to it, nor that he had not gold
the same to some ofher person than
the defendant, thiz Iz not sufficient
proof of ownership of the salleged
stolen property. State v. Furlong, 19
Me. 225. See King r. State, 44 Ind. 285,

3 Whart. Cr. PL, & Pr. § 111 ; Whart.
Crim. Ev. § 97. As to * unknown”’
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see infra, § 949; Com. ». Morge, 14
Mass. 217;. Com. » Manley, 12 Pick.
173. That an averment of joint owner-
ship will not be sustained by proof of
ownership in severalty, see State ».
Ellison, 58 N. H. 325.

* Whart. Crim. Ev. § 94 ; Lawrence
v. State, 4 Yerg, 145."

§ Whart. Cr, Ev. §§ 91 ef seq.

5 2 Russ. on Cr. 6th Am. ed. 86.
Supra, § 922,

T Btate ». McCoy, 14 N. H. 364;
Com. v. Trimmer, 1 Mass. 476; Com.
v. O'Brien, 12 Allen, 183; Blate ».
Owens, 10 Rich. 169 ; Palmer ». State,
41 Ala. 416 ; Widuer v. Stats, 25 Ind,
234 Htate v, Cunningham, 21 Iowa,
433 ; People ». Bogart, 36 Cal. 245;
Henry ». Btate, 46 Tex. 84, In most
States thiz is Temedied by statute.
See Lasure v. State, 18 Oh. 8t. 44.

It is settled that theft may be committed by & member of a cor-
poration to the prejudice of that corporation of a thing which is

the property of the corporation.®

§ 937. An indictment for stealing grave.clothes or coffing must
state them to bo the goods and chattels of the execufor or adminis-

L R. v. Burgens, 9 Cox C. C. 303;
R. v. Webster, Ibid. 13. See supra, §
922,

2 Supra, § 932: R. ». Wilkingon, B.
& R. 470,

3 2 East P. C. 654; State v. Somer-
ville, 21 Me. 686 ; Adams, v, State, 45
N. I. L. 448; State ». Quick, 10 lowa,
451 ; People v. Stone, 16 Cal. 369 ; and
supra, § 921,

1 Supre, § 932; Palmerv. People, 10
Wend. 165 ; State » McCoy, 83 N. C.
466 ; ’eoplo ». Thompson, 34 Cal. 671 ;
and see State v, Dewitt, 32 Mo. 571

In these caser it was held that aman
could be indicted for stealing his own
gouds when in the possession of a con-

stable who had lovied on ihem. Su-
pra, § 921; infra, § 942. Baut see
State ». Mazyek, 3 Rich. 201. In
Bruley ». Rose, 57 Ind. 657, it was
held larceny for a pledgor to steal frem
a pledges. '

§ People v. Long, 50 Mich. 249.

§ Infra, §§ 956 ef seq.

t om. v, Greenme, 111 Mass. 302.
Surrender by the attaching officer in
such case is a question of fact, Com, ».
Brigham, 123 Mass. 248, ’

® Adams ». State, 45 N. J. L. (16
Vroom} 448 ; supre, § 921. )

¢ Ihid., citing Roscoe’s Cr. Hv.. 8ik
ed. 652,
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trator ;* or if there be no will or no administration, it would seem
that they may be laid to be the goods of the person who
Grave- - .
clothes and defrayed the expenses of the burial, or of the ordinary,
cofine®0 if the shroud were not purchased with the money of the
ggcpﬂg of deceased- Bo, if a coffin be sfolen, it may be described
in the same manner ; or if from length of time it be diffi-

cult to ascertain the personal representatives of the deceased, it

may be laid as the property of a person unknown ; but it cannot at -

common Jaw be described as the property of the church-wardens of
the parish from which it was stolen.?

§ 938. Whenever a person has a special property in a thing, or
As against h'olds it i_n trust for another, the property may be laid in
strangers  ©ither 3 and * every person to whom the general owner

-opert: - . . .
Muybe.  of amovable thing has given a right to the possession as
laid in ; TR ;
by against the general owner is said to be the special owner

Bailor ar thereof, or to have a special property therein, and such

) special property is not divested if the special owner
parts with the possession under a mistake.”’”* Thus, goods left at
an inn,® or intrusted to a person for safe keeping}® or for sale,
or to a carnier to carry ;® cloth to a tailor to make into clothes;

CHAP, XIIL.] ' LARCENY, {§ 940,

be laid as the property either of the owner or of the person in
whese eustody they were at the time.!

Every person who has obtained by any means possession of any
movable thing is deemed to be the special owner thereof, as against
any person who cannot show & better title thereto.?

The bailee may be laid as owner even when the thing came into
his actual possession and control fortuitously or by mistake.®

§ 939. If the person named as owner is mercly servant to the
real owner without any special trust, the defendant must p,perty
be acquitted ;* for a mere sexvant has not a special prop- ¢cancotbe.
erty in the goods, the possession of the servant being :g;nla or
the possession of the master.® The same distinetion ap- "
plies to a child left temporarily by his father in charge of his goods.®
But it has been held that the property of geeds under care of an
express company may be laid in the driver of the coach from which
they are taken.”

§ 940. Should the property be laid in a married woman, the de-
fendant must be acquitted, because in law the wife’s goods are the

linen to a laundress to wash;? and goods pawned for money, may

I 2 Hale, 181 ; Haynes's Case, 12 Co.
113.  Supra, § 863,  Iefra,, § 950,

& Anon., 2 East P. C. 652,

¥ Supra, § 952; R. v. Remunant, R. &
R.136; 4 C. & P. 301; R, v, Vincent,
% Eng. L. & Eq. 548; 3 C, & K, 248;
% Den, C, C.467; 5 Cox C. C. 537;
R. v. Bird, 9 C. & P. 44; Btate v,
Somerville, 21 Me. 588; State v,
Grant, 22 Me. 171; Com. ». O'Hara,
10 Gray, 468 ; Com. v. McLaughlin,
103 Mass. 436 ; Com. v. Whitman, 121
Maszs. 361 ; Cem. », Butts, 124 Mass.
449 1 People ». Bennett, 37 N. ¥. 117;
People ». McDonald, 43 N. Y. 61;
Phelps », People, 72 N. Y. 334 ; IIuling
p. State, 17 Ohio 5t. 583; Yates ».
State, 10 Yerg. 549; Owen ». State, 6
Humph. 330 ; Btatev. Mullen, 30 Iowa,
203 ; State v. Stanley, 48 Ibid, 221;
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Mosely . State, 42 Fox. ¥8; Langford
v. State, 8 Ibid. 115; Bkipworth »,
State, 8 Tex. Ap, 135, But see State
». Washington, 15 Rich. 39 ; and infre,
§§ 944, 1009; supra, § 932.

{4 Bteph, Dig. C. L. art. 262; citing
R. v. Vincent, 2 Den. (. C. 464 ; 5 Cox
C. €. b37.

B R. v Todd, 2 East P, C. 653.

¢ R. v. Taylor, 1 Leack, 395; Yates
». Btate, 10 Yerg. 549. ’

T People ». Smith, 1 Parker C, R.
329,

8 R. v Deakin, 2 East. P. C. 653,
Bes R, », Spears, 2 Leach, 825; 2 East
P. C. 568, That in snch cases goods
may be laid as the property of the con-
sighue, see Walker ». State, 9 Tex. Ap.
38, ’

8 1 Leach, 357, n.

11 Hawk. P. C. o 33, 5. 47; Com.
w. O'Hara, 10 Gray, 46%. Infra, §
944.

1t seems, however, that goods let
with a ready furnished lodging must
be described as the lodger’s goods,
and not as the original owner’s. 2
Kuse. on Cr. 6th Am, ed. 85.

? Stephen’s Dig. C. L. arl. 283, giv-
ing the following illustrations :—

(1) A. finds a hezoar-stenc in the
street and shows it to B., a jeweller, to
ascerfain its valne. B. keeps 1. A.
has a right to the stone as against B.
Armory . Delamirie, 1 Sm. L. C. 357.

(2} A, steals B.'s wutch. C. picks
A.'s pocket of the watch. O. steals
from A. Founded cnl Hale P. C. 507.”

$ See People v. Phelps, 72 N. Y. 334.

A perzon who hires a pistol from the
Btate has such a property therein that
in an indictment for the lareeny of it,
it may well be alleged to be his prop-
erty. Jones ». State, 13 Ala. 1563.

Whete leather has been delivered to

a person to be manufastured into hoots,
which when made are te he delivered
to the emplbyer, the boots, when in the
manufacturer’s possession, may be laid
as his, Btate ». Ayer, 3 Foster (N.
H.), 391. See R. ». Muckiow, 1 Mood,
G. C. 160.

As we have already seen (supra, §
922), when a tenant labors on shares
on ancther’s tarm, the property of the
entire crop remaing in his employer
wntil the shares are separated; and
until then, the property must be laid
in the employer. State v. Jones, 2
Dev. & Bat. 544, Bee State v. Frame,
4 Harring. 569,

4 2 East P. C. 652,

¢ R. ». Hutchinson, R. & R. 412; 2
Russ. on Cr. 153 ; Heygood v. State, 59
Ala. 49,

% R. 1 Green, 37 Eng. L. & Eq. 597;
7 Cox C. C.186; Dears. & B. 113. . Bat
a child’s necessarics may be laid as
his own, Infra, § 947,

T State ». Nelson, 11 Nev. 834,
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property of the husband ;' even though she be living apart from
' her husband, upon an income arising from property
Nor in
married vested in trustees for her separate use, because the goods
WOmAE cannot be the property of the trustees, and, in law, a mar-
ried woman has no property.? Such is even tho case with money
given the wife for her support and that of her children, hor husband
having been three years absent at sea® But under recent legisla-
tion, giving mwarried women independent control of their separatbe
property, such property may be laid as their own;* though the

beiter view is that the hushand, when living with the wife, has such
special property that the goods may be laid as his.5

§ 941, Goods belonging to a corporation must bo laid as the
Goodsof  Property of the eorporation by its corporate name, and
corporation not as the property of the individual corporators, though

mnust be

1aid a8 they be all named ;° but where there has been no act of

such, and

50 of State, 1ECOTpOTation, the trustees or joint owners must be named

V1 Hale, 513; Com. ». Cullins, 1
Mage. 116 ; Hughes v. Cem. 17 Grat.
565 ; Lavender v. Btate, 60 Ala, 60,

2 K. ». French, R. & R. 491. See R.
v, Wilford, Ibid. 517; Archbeld’s C. P,
9th ed. p. 20.

3 Com. v. Davis, 9 Cush. 283, See
Davis ». State, 17 Ala. 415,

4 Com. ». Martin, 1 Am. Law Reg.
434 ; Stevens ». Btate, 44 Ind. 469,
contre.

& State ». Matthews, 76 N, C. 41;
State », Wineroft, Ibid. 38. See Thomas
v, Thowmas, 51 111, 163, to the effect that
under married women’s act the hns-
band is not guilty of larceny in taking
the wife’s property. Bee suprg, § 918,

As to wifo, under recent statutes,
stealing husband’s goods, see R. o.
Brittletor, 15 Cox C. C, 431,

In Louisiana, under the Roman law,
the marital goods may be laid as the
property either of the husband er of
the wife, each having a special prop-
erty therein, or as the property of the
two in community. State ». Gaffery,
12 La. An, 265,

In Massachusetts, however, 1t is

M6

ruled that persomal property in the
possession of a married woman Is to
be presumed, in the absence of other
evidence, to be the property of the
hosband, notwithstanding the statute
of 1855, ¢. 304, enabling married wo-
men t0 have property. in their own
right, and to their own use, and to
trade on their own acceunt ; and must
be described as the property of the
hushand iu an indictment for stealing
it, Com. », Williamns, 7 Gray, 337.
But an indietment charging larceny of
property of a wife may be sostained
under the Massachnsetty Gen. Sts. c.
172, § 12, by proof of larceny of prop-
erty of her husband in her possession,
Com, v. McLaughlin, 103 Mass. 435.

Where, after indictment, a single
woman marries, it is no variance that
the evidence and the record in respeot
10 her name do not correspond. Com,
v. Brown, 2 Gray, 358. )

In Ohio, under the married women’s
aot, the goods must be laid as of the
wife, Pratt v, State, 35 Ohio St. 514,

& Whar. Cr. PL. & Pr. § 110; MeGary
v. Peuple, 45 N. Y. 153,

CHAP, XIIL] LARCENY, [§ 944,

seriatim.! "Whether incorporation should be averred is elsewhore

considered.? .
A member of a corporation may be guilty of larceny in stealing

the go'ods of the corporation.t When a special interest in gctodsf is

acquired by a State officer in the interest of the State, an indict-

ment for stealing the goods may aver ownership in the State .4.

1§ 942. Where property is levied on by a constable or sheriff, he

acquires a special property in it, and, if stolen, it may Goods

be charged in an indictment or complaint as his prop- lcvicd on

R may be
erty,® or as that of the owner.® But where a bailee of a 1laid as

property

sheriff reeeived from him personal chattels which had or oticer

been attached, giving an accountable receipt, with a

or Owacr.

promise to redeliver the same on demand, it was held that the bai.lee
had no such special property in the chaitels as to suppo.rt an indl'ct-
ment.? The receiptor of the goods taken by the sheriff in exccution
has not even a special property, and in a larceny of the goods they
cannot be laid as the property of the receiptor.® Goods in the
hands of an acting receiver, though his bonds are ot yet perfected,

may be laid as his.?

§ 943. When a servant i3 charged with the larceny of his mas-
ter’s goods, it is essential, in order to sustain an AVeT- wuen ser-

vant Is

ment of property in the master, to prove that the goods, eharged
at the time of the larceny were in the master’s posses. with steal-

ing from

sion. The distinctions bearing on this complex topic are master,

discussed in future sections.”

master’s
possuasion

§ 944. On the same reasoning, when it is alleged that mustbe

¢oin ig stolen, the specific coin charged in the indictment

proved,

Bpecific

must be proved to have becn stolen. It will not be ownership

of atolen

enough to prove that a less amount was taken ; e g i s
the indicbment charges the larceny of a gold dollar, it will be shown.

1 2 Russ. on Cr. 6th Am. ed. 100;
Whart. Cr. P1. & Pr. § 110, See Lith-
gow . Com., 2 Va, Cas. 206; Smith ».
Btate, 28 Ind. 321 ; Wallace v. People,
63 II. 451. Supra, § Ti6. Iufra, §
979,

2 Whart. Cr. P1. & Pr. § 110 Sea
Johnsom v, State, T3 Ala. 483.

2 Supre, § 936.

¢ Phelps v. People, 72 N. Y. 334.

# People ». Palmer, 10 Wend. 165.
Bee cases cited supra, § 936; State v.
Mazyck, 3 Rich, 201 ; Btate ». Dewltt
32 Mo. 571.

& R. ». Basthall, 2 Buss. on Cr. 158;
State ». Clapper, 59 lowa,- 279,

T Com. ». Morse, 14 Mass, 217.

8 Norton ». People, 8 Cow. 137.

9 State ». Rivers, 60 Iowa, 381.

W Infra, §§ 962 ef seq.
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§ 948.3 CRIMES.

be & fatal variance if there is proof of the larceny of only fifty cents.!
But it cannot be objected that money alleged to be stolen as the
property of A.B. had been mingled by A.B., prior to the larceny,
with certain money of a third person; provided the property alleged
to be stolen of A. B.is susceptible of identification.?

Goods § 945. If the goods of A. be stolen by B., and after-

stolen from  wards be stolen indi inst i
e Ty n from B. by C., an indictment against the

[BoOK 1L

belaid as  latter may allege the title to be in either A. or B., at the

the proper-

ty of thiet.  olection of the pleader.®

Things

§ 946. Bank notes or other articles stolen from the

stolen from mail may be laid as the property of the person forward-

mail. :
ing them.?

§ 947. Clothes or otbor nocessaries furnished by a father to his
Clothies, child may, it seems, bo laid as the property either of the
ote., of father or of the child, particularly if the child is of ten-

child may

bolaidas  der age;* but when the child is of full growth, they are

property of

fatheror  more properly alleged to be his property.® But a sad-

child.

dle farnished by a father to his minor son may be laid in

the indiciment either as the property of the father or of the son.?
The same liberty exists, it seems, as to money of ward stolen from

guardian,®

§ 948. The stealing of sevoral ariicles of property at the same

Stealing

time may be treated as one offence, and even tho circum-

simaltane-  8tance of several ownerships of the property, it is inti-

ously goods

of different  Mated, cannot create two offences,? though this conclusion
OWDers has been stoutly contested.®

makes
more than
one cfence.

pleaded .

1 Bee, on this topic fully, Whart.
Crim. Ev. §% 122--3; Whart. Cr. P1, &
Pr. § 218; infra, § 965,

2 People v. Williams, 24 Mich. 156.

3 B. y. Wilking, 1 Leach, 522; 1
Hale, 537; 2 Tast P. (. 654 : State ».
Somerville, 21 Me. 14; Ward . Peo-
ple, 3 Hill, 395. Supre, § 882 a; in-
Jfra, § 993, -

4 . 8, ». Barroughs, 3 Mclean,
405,

5 R, ». Haynes, 12 Co. 113; 2 East
P, C. 654; R. v. Hughes, C. & M, 593.
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The verdict may be for a part of tho articles, if duly

6 Bee R. v. Forsgate, 1 Leach, 463,
464, n.; State v, Koch, 4 Harring. 570.
7 State v. Williams, 2 Strobh. 229,

# Thomasson ». Btate, 22 Ga. 499,

9 Bec supra, § Y31; but ses Com. »,
Butterick, 100 Masz. &,

8 Sppra, § 931. The authorities on
either side of this vexed question will
be fonnd in Whart. Cr. P1. & Pr. §
470,

n Whart. Cr. PL. & Pr. § 154,

TR T N AT S
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§ 949. If the owner be unknown, the goods may be laid as “ the
goods of a person to the jurors unknown,” for otherwise Owner ma
it would be impossible for felonies of this clags to be pun- belsid as y
ished.! So if in an indictment for receiving stolen goods “"<"*™
the principal felon be unknown, he may be described in like man-
ner; but if the name of the owner or principal felon appear in evi-
dence before the grand jury, and his name js on the back of the bill;

such an indictment cannot at common law be supported.®
§ 950. Goods of a deceased person must be averred, uniil distri-
bution, to be the property of thé executor or adminis-

trator by name ; though it is not necessary to insert the

Goods of
decessed

words ¢ executor of A. deceascd.” An cxecutor or persons to

be averred

administrator has, per se, such a special property as will to be prop-

erty of ex-

permit the goods to be described as Lis individually® eCutor.

1 1 Hale, 512 ; Whart. Cr. P1. & Pr.
§ 118. That this sufliciently negatives
ownership in the defendant, see Thomp-
son ». State, 9 Tex, Ap. 301,

¢ See Whart. Cr. PL. & Pr. §§ 111-3;
Whart. Cr. Ev. § 97; B. v. Walker, 3
Camp. 264. In R. ». Rebioson, Holi’s
N. P. 595, the indictment was for plon-
dering the wreck of a brig. Im one
connt the property of the brig was laid
in persons thercin named ; in theother,
it was laid in persons unkmown. The
witness eonld not reeollect the Chris-
{ian names of some of the ewners laid
in the first count, and on the second
count Richards, C. B., held he could
not say the owners were unknown.
And the prisoner was acquitted. He
quoted a ¢mse at Chester, where the
property being laid in & persem uu-
known it was clear at the trial that he
was known, and might easily have
been ascertained. Lord Kemyen di-
rected an acquittal. :

In R. v. Caspar, 2 Moed. C. C. 101;
& C., 9 C. & P. 289 (gold-dust cuse), the
Caspars were indieted in different
connts as acecssaries before the fact, in
an indictment which charged *‘that a
certain evil-disposed person feloniously
stole certain goods, and that Caspar
{eloniously incited the said evil-disposed

person to commit the said felony, and
that C. D. and B. F. feloniously re-
ceived the said goods, knowing them to
bs gtolen.’” This was held bad as
against the Caspars ; for though in the
case of receiving stolen goods (first as-
similated to the offence of an accessary
after the fact, by 3W. & M. c. 9,8 4,
and now by 7 & § Geo. IV. ¢. 29, 5. §4),
the whole offsnce may be brought home
by tracing the goods, without identifying
the person of the thief; it is different

“in the case of an accessary before the

fact, where the identity of the person
to whom the aceession is charged must
be made oot by naming and showing
him b the jurors in the indictment, or
stating, a8 an exouse for the omitting
hig name, that he was unknown.

But it was held good against the
other persons charged as recelvers as for
a substantive felony, without stating
the name of the principal felon. 'The
7 & 8§ Geo. IV. ¢. 29, 8. 64, confirms the
old law as to aecessaries, though it- lso
gives another mode of ‘proceeding for &
gubstantive felony. Ses Whart. Cr.
Ev. § 97; Whart, Cr. PL. & Pr..§ 111
Fifra, § 977, 952, B

% {lole ». Com., 5 Gratt. 696; State v.
Woodley, 25 Ga. 235. Supra, § 937,
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V. VALUE.

Somevalue  § 951. In order to constitute the offence of larceny,
mast be at-

tached to O of receiving stolen goods, it is necessary at common
things law that the thing stolen or received be of some value,
however small.t

§ 952. Where the indictment gives a lumping valuation to a
' Lumping series of distinet articles, of different kinds, and when
valuation  either the jury conviet the defendant of stealing a part,
Wheiemt  or the evidence only goes to a part of the articles
foyiction. ~ charged, no judgment can be legally entered.? But a
Ing only s convietion of stealing part, upon a gross valuation of the
purt. whole collectively, will, at least in Massachusetts, be
sustaned, when the articles thus lumped are of the same elass.
Thus in an indictment for stealing “a quantity of bank notes
current within this Commonwealth, amounting together to one
hundred and fifty dollars, and of the value of one hundred and
fifty dollars,” it was held that the defendant could be convicted of
stealing specific bank notes of a less value than that averred in the
indictment.$

When there is a general verdiet of guilty, it seems a value in
gross is always sufficient.

If value be given to some of the articles stolen and none to the
remainder, the defendant should be acquitted as to the non-valued
articles,’ or judgment must be arrested as to the same.®

There are cases, it should be remembered, when a lumping value
18 necessary, from inability on the part of the pleader to attach

specific and separate values, as in the case of coin or notes stolen

CHAP. XIIL.] ' LARCENY. [§ 954.

in a parcel and retained by the defendant. In this case, if the
indictment excuse the non-specification by want of knowledge in
the grand jury, the general lumping statement will be enough.t
And it has been held even precize cnoagh to aver the billa stolen to
be ¢ divers bank bills, amounting in the whole to $1700, and of the
value of $1700.7%

§ 953, When a statute (e. g., a8 in grand and petit larceny)
divides larceny into two or more classes, according to the
value of the thing stolen, it is not necessary to aver the When there
thing stolen to be ¢ of value more” or  of value less” tory limit
than the statutory test. It is enough to state the value hutivi
at a specific sum ; and if this be found by the jury, the ¢Nform
court will assign such punishment as the sum according
to the statute calls for® And if the indietment aver the value to
be above the statutory test, the jury, by a special finding, may assess
the value below the statutory test, in which case only the miner
punighment will be imposed.*

The verdict in this relation is distinctively considered in another
volume.® _

§ 954. In New York a conviction was opened where the subject
of larceny was *a piece of paper, on which a certain
letter of information was written, of the value of $12.50.7¢ Jarte
Still, however, as has already been noticed, counts have “apggﬁ_e of
been sustained in England for the larceny of a piece of
paper of the value of one penny, ete.,” though this seems only to he
the case where the instrumen$ is on its face invalid. When it is
valid, it ia said that it must be described by its technical name.?

I Btate v. Fenn., 41 Conn. 530 Peo-
ple ». Wiley, 3 Hill, 194; State ».
Wood, 46 Towa, 116; State v, Allen,
B, M. Charlton, 518; State r. Smart,
4 Ricle. 355 ; Wilson v. State, 1 Porter,
118; State ». Krieger, §8 Mo. 98 ; Boyle
». SBtate, 37 Tex. 85%. See Whart,
Crim., Ev, § 126; Whart. Cr. PL &
Pr. §§ 213-6.

t R. v. Forsyth, R. &R. 274 ; Ilope ».
Com., 9 Met. 134; Com. v. Cakill, 12
‘Allen, 540. Whart. Cr. PL & Pr. §§
212-216, 'Whart. Crim. Ev. § 127.
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8 Com. . O’Conmel, 12 Allen, 461 ;
and see partionlarly Com. v, Lavery,
101 Mass. 207, cited Whart. Crim. Ev.
§ 127,

¢ See Btate v, Hood, 31 Me. 363
Clifton v. State, 5 Blackf. 224; State
». Murphy, 8 Blackf. 408, }

€ Stato v. Somerville, 21 Me. 20:
Whart. Cr. Pl. & Pr. §§ 212-216;
Whart. Crim. Ev, § 127.

¢ Com. v. Smith, T Mass. 245; Peo-
ple v Wiley, 3 Hill, 194,

1 Com. v, Sawiells, 11 Cush. 142;
People v. Bogart, 36 Cal. 245.

¢ Com. v. O"Connel, supra; Larned v.
Com., 12 Met. 240; Com. v. Sawtelle,
11 Cugh. 142; State v, Taunt, 16 Minn,
109. Confra, Low w. People, 2 Parker
C. R. 37; Btale ». Hinckley, 4 Minn.
345.

3 Whart. Cr. PL. & Pr. §753. See
Com. ». McKenuney, 8 Gray, 114; People
v. Winkler, 9 Cal. 234 ; see Btokes o,
State, 58 Miss, 677.

4 dpe Williams v, People, 24 N. Y.

405; McCorkle ». Btate, 14 Ind. 39;
Btate ». Bunten, 2 N. & MeC. 441.

& Whart. Cr. P1. & Pr. §§ 736 ef seq. |

& Payne v. People, § Johnse. 103. See,
also, Moore ». Com., 8 Barr, 260. Supra,
§ 880,

! R v Perry, 1C. & K. 7255 5. C.,
1Den. C. C. 65;: R, », Clark, R. & R.
181 R. v. Bingley, 5 C. & P. 602. See
aupra, § BA0,

8 Supra, § 880; R. v. Green, Dears.
323.
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§ 955. There need not be dircet evidence of value of an article
stolen. The value may be inferred generally from the
E:liﬁ'fc’;‘f_' facts in evidence ;' though a satisfactory test is what the
Hally thing would bring at a well-conducted sale.? With
current bank notes or treasury notes mere production
is sufficient® Thus, on the trial of an indictment for larceny in
stealing ¢ promissory notes,” a witness testified that the bills stolen
¢ were of the currency ordinarily known as greenbacks.”” It was
held that this proof was some evidence at least of their genuine-
ness, and that, when taken in conjunction with the further fact, to
which he testified, that they were of the denomination of one hun-
dred dollar bills of that currency, there was enough evidence, also,
of the value to sustain a conviction.* And so is it generally as to
proof of carrency.

VI. BY SERVANTS AND OTHERS HAVING BARE CHARGE.

§ 956. If a servant or other agent, who has merely the care and

L R A S R

Larceny

oversight of the goods of his master,—as the butler of

for servant  Plate, & messenger or runner of money or goods, a host-
having ler of horses, the shepherd of sheep, and the like,—

bare cherge

to convert  gonvert such goods to his own use, without his master’s

consent, this is a larceny at common law ;* because the
goods, at the time they are taken, are deemed in law to be in the
possession of the master—the possession of the servant in such a

to his use.

! Whart, on Ev. § 1280; Com. ».
Burke, 12 Allen, 182 ; State v. Fenn,
41 Conn. 590; People ». Caryl, 12
‘Wend. 547 ; Cammings ». Com., 2 Va.
Cas. 128; Wolverton », Com., 75 Va.
909 ; Honston v. State, 8 Eng. (Ark.)
66. Prodnction of the articie may be
encugh. Com. ». Burke, 12 Allen,
132; Collins v». People, 39 Ill. 233.
Bea supra, § 852,

£ State v. James, 58 N, H. 67.

% Collins v. People, 39 IIl. 233; Dun-
vall v, State, 63 Ala. 12; and ges Com.
v. Btebbing, 8 Gray, 492; Com. ».
Burke, 12 Allen, 182 ; State ». Smart,
4 Rick, 355, fo the effect that general
proof that the bills were current is
enongh o show valae, Supra, § 880,
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* Com. » Bitebbing, 8 Gray, 492;
Remeen v. People, 57 Barh. 824 ; State
v. Cassell, 2 Har, & G. 407.

§1 Hale, 506; R. » Rabinson, 2
East I'. C. 565; R, v, Harvey, 8 C. &
P. 353; R. v, Manning, Dears, 21; R.
v. Bamways, Ibid. 871 ; R. ». Bunkall,
L. & C. 871; R, v, Paradise, 2 East P.
C. 585; U. 8. v Clew, 4 Wash. C. C.
700 ; Com. o, O’Malley, 37 Mass. 584 ;
Com. ». Berry, 59 Ibid. 428; Com. »,
Davis, 104 Ibid. 448; Com. ». Barry,
116 Ibid. 1; Phelps ». People, 72 N.
Y. 334; People v. Wood, 2 Parker C.
R. 22; Walker ». Com., 8 Leigh, 743;
Btate v, Jarvis, 63 N. €. 556; People
v, Belden, 37 Cal.-51; and gsee R. .
Harding, R. & R. 125,

CHAP, XIIL] LARCENY, [§ 956.

case being the possession of the master.! The same rale is ap-
plicable to all cases in which a person to whom goods are given
for a particular purpose (as the agent of another) has bare posses-
gion.? Thus where A., going on a journey, left his shop in the care
of the defendant under the superintendence of A.’s brother, and
the latter, on account of the defendant’s drunkemness, dismissed
him; and A., on returning, found his goods missing, and pursuing
the defendant overtock him with gome of them in his possession,
the court sustained a conviction.* Where the defendant, who was
carter to the prosecutor, went away with and disposed of his master’s
cart, the larceny was held complete ;* and so where the defendant,
a porter to the prosecutor, was sent by his master to deliver goods
to a customer, and, instead of doing so, sold them.®* Where a per-
son employed to drive cattle sells them, it is larceny ;¢ and so where
a lighterman embezzles corn he was sent to land from a vessel.”
And on the same reasoning, if money be given by the owner to a
gervant or agent to carry fo anotherj or to exchange,® and the

1 7. 8. v. Clew, 4 Wash, C. C, 700,

 Bee State ». Brin, 30 Min. 522.

¥ Btate v. White, 2 Tyler, 352.

t R. v, Robinson, 2 Eazt I*. €. 565,

5 R. ». Bass, 2 East . C. 566; and
sce R. v. Harding, R, & R. 125

6 R, . M’Namee, 1 Mcood. C. C. 365;
R. #. Harding, R. & R. 125.

7 R, v. Abrahat, 2 Leach, 824; R. ».
Spear, 1bid. 8256 ; 2 East P, C. 668,

8 R. v, Lavender, 2 Russ. on Cr. 201 ;
2 East P. €. §62; R. ». Reed, Dears, C.
C. 257; R. v. Hayward, 1C. & K. 515;
R. v, Paradise, 2 Fast P, C. 65 ; R. ».
Goode, C. & M. 583 ; R. ». Beaman, Tbid.
595;: R. v. Cooke, L. R. 1 C. C. B. 295;
State v. Ducker, 8 Oregon, 394, Ifre,
&5 961, 963, 1140,

8 R. ». Atkinson, 1 Leach, 302. ¥Hee
R. v. Brown, Dears. C. C. §16; R. ».
Reed, Ibid. 257; R. ». Hayward, 1C,
& E. 518; R. ». Thompson, L. & C.
225 ; 1. v. Paradise, 2 East P, C. 565 ;
U. 8. v. Clew, 4 Wasgh. C. C. 700; Com.
v. OMalley, 97 Magzs. 6534; Com. ».
Berry, 99 Ibid. 428; Com. ». Hays, 14

Gray, 62 ; People ». Call, 1 Denio, 120;
Fustices v. People, 90 N. ¥. 12; People
v. Abbott, 53 Cal. 284; Murphy v.
People, 104 I11. 528.

The distinction between this position
and that taken in R. ». Thomas, cited
infra, § 965, i3 subtle, but may be thus

stated. Where the mere cnstody of

money is given to 2 servant so that he
has a bare chargs, and he is told to
take care of it, and if he can find
change for it 1o bring back the change,
bat if not, to bring back the money it-
#elf, then it is larceny for him frauda-
lently to appropriate it. On the other
hand, if the absolute property be given
to the servant, and the owner never ex-
pocts to see it again except in change,
then for the servant to appropriate it
or ita proceeds iz embezzlement, not
tareeny ; infra, § 955,

Bir J. F. Stephen (Dig. art. 207)
gives tha following :—

“Theft may be committed by con-
verting, without the consent of the
owner, anything of which the offender
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servant or agent apply it to his own use, it is larceny. It is other-
wise, however, when the property is passed to the servant,! or when
the servant appropriates, not the money given $o him, but the change
received for it.2

} 957. The rule may be amplified by saying that where one
Goasto  paving enly the care, charge, or custody of property for
other per-  the owner converts it anémo furandi, it is larceny.?
sans hay-
ing bare Thug, where the holder of a promissory note, having
charge. received a partial payment, from the maker, handed it to
bim to inderse the payment, and he took it away, animo furandi,
and refused to give it up, this was held larceny.* And so where a
guest at an inm converted plate set before him for his use,® and where
A. appropriated a hundred dollar bill given to him by B. by mistake
for a ten dollar Lill.®

§ 958. Where personal property of one is, through inadvertence,
left in the possession of another who conceals it, animo

?%{;‘g,ﬁmh Jurandi, knowing. the. owner, he is gi.lilty of larceny.?
;"00‘&?&“ And se when, having intended, on finding it, to keep it,

;r;sﬁl;«-lz:t{t knowing the owner, he afterwards converts it.¥ And it

is larceny to appropriate, with intent to steal, goods ob-
tatned through the inadvertence of an expressman, carrier, post-
master, or other bailee.® But to constitute larceny, in receiving an
over-payment, the defendant must know at the time of the over-
payment, and must intend to steal .

hins received the custody as the servant Dignowitty v. State, 17 Tex. 551. Su-

of tha owner, or in order that the thing
may be used by the offender for some
special temporary purpose, in the pre-
sence or under the immediate control
of the ownar or his servant.”’

1 Iafre, §§ 960-965.

® Infra, § 965.

3 RR. v, Cheeseman, L. & C, 140; R,
v, Smith, 1 C. & K. 423; People v, Call,
1 Denio, 320; Robinson ». State, 1
Cold. (Tenn.)120; Marcus ». State, 26
Ind. 181 ; State ». Schingen, 20 Wis,
T4, As to clerks, see infra, § 960.

4 People », Call, 1 Denio, 120, Hee
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pra, § 899,

3 1 Hale P. C. 508,

& Btate v. Williamson, 1 Houst. C. C.
155, Supre, § 915,

7 People v. McGarren 17 Wend. 460.
Supra, § 401.

% L. v. Riley, 14 Eng. L. & Eq. 544 ;
1 Dears. C. C.149; 6 Cox C. C. 28,
Supra, § 901.

9 Infra, § 966; R. v. Harvey, 9 C. &
P, 383: R.» Webb, 5 Cox C. C, 154
R. ». Little, 10 Thid, 559 ; Com. v, Law-
tesz, 103 Mass. 426,

0 Bailey v. State, 58 Ala. 414,

CHAP, XIIL]

§ 959. A letter-carrier may be indicted for larceny in
stealing a letter given to him for delivery.?

LAROENY. {3 960.

And so of
letter-car-
rier ateal-

§ 960. A clerk taking money or goods from his em- ing letters,
ployer’s safe, till, or shelves, is guilty of larceny, unless Andsoof

it appear that he is authorized to dispose of such money

or gooda at hig discretion.?

clerk with-
cut discre-
tion, steul-
ing goods

Tho same rule is applied where the clerk is in posses- of cu-

sion, but without any discretion, under explicit directions,
In such case he is a bare servant,

ployer.

and the possession is that of his

employers, and if he steal the goods he is guilty of larceny.? Thus
where a confidential elerk to a merchant, who had authority to get

L R. ». Poynton, L. & C. 247; 9 Cox
C.C.249. In this case a letfer-carrier,
whose duty it was, in case he was nn-
able to deliver any letter, fo bring it to
the poat-office, on his return from de-
livery, not having delivered a letter
containing money, gave no acconnt of
it, and being asked why he had not
delivered it, prodnoced it unepened, and
the coin safe within, from hiz trousers
pocket, stating, antruly, that the house
where it pught to bave been delivered
was closed. TUpon an indictment for
stoaling the letter, the jury found him
guilty, and that he detained it with
the intentiom of stealing it. It was

held, that so dealing with the letter

amonnted fo larceny.

? R. v. Manning, Dears. 21; R, v.
Hammon, R. & R. 221; 'Walker w.
Com., 8 Leigh, 743 ; Marcus . State,
26 Ind. 101 ; Cobletz ». State, 36 Tex.
353, Infra, § 1027. Supra, § 943,

Thus, where a cancelled chegue, the
property of an insurance company,
hasz passed frem the hands of the mes-
senger, who received it at the bank, to
the prisoner, a clerk in the employmant
of the eompany, whose duty it was to
kecp it for the directors; it was held,
firat, that as the cheque, when it came
into his cunstody, had arrived at its
nltimate destination, it was really in
the possession of the directors, whe

VoL, 1.—50

had a special property in the cheque,
and, therefore, that the priscner, who
had unlawfully abstracted it, was
guilty of larceny, not of embeszle-
ment; secondly, that where the direc-
tors of a company have a special prop-
erty in cheques or other articles, the
interest of -a shareholder in the com-
pany gives him no property in it, and
that he may be indicted for stealing
property from the directors, R. »
Watts, 1 Eng. Law & Eq. 561; 8. C.,
2Den. C. C. 14; L. & C. 34.

In a case tried at Philadelphia, in
1848, and which reccived the benefit
of the consideration of both the Federal
and the Btate couris, the evidence was
that the defendant was & clerk to the
treasurer of the United Btates mint,
but not charged or credited with pub-
lie moneys, thore or elsewhere, and
had abstracted a eonsiderable amonnt
of these moneys from the oloset in
which they were kept, of which he
had s key, though he had no charge
of the key to the onter vanlt, of which
this clogel was = part. It was held by
the judges of both conrts that the case
wag not embezzlement, under the fod-
eral statutes, but lareceny at commen
law. Com. v. Hutchinson, 2. Parsons,
384; U. 8. v. Hutehinson, reporied
Whart. Prec. 205. JInfra, § 1027.

3 R. v. Low, 10 Cox C. (1. 188.
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§ 960.)  CRIMES. [Book 1.

his master’s bills discounted, and kad the general management of
his cash concerns, took a bill of exchange unindorsed, over which
he had no authority, got it discounted, and absconded with the pro-
duce of it, the offence was held larceny.}

Where a person employed by a mercantile firm as a salesman in
their store, having no general control over the goods in the store-
room and the money in the cash drawer, abstracted a part of the
goods and money, with a fraudulent intent to convert the same to
his own use, thizs was held larceny.?

In fine, wherever an agent obtains from his principal bare posses-
sion of goods for a specific object, and does not apply them to that
object, but fraudulently converts them to his own use, larceny is

made gut.®

I R. . Chipchase, 2 Leach, 805 ; and
gee [, ». Atkinsen, } Leach, 302 ; and
cases cited, §§ 956 et seq.

2 Walker v». Com., 8§ Leigh, 743.
Supra, § 95%. ]

%o in a case shove cited, a servant’s
duty was to give out materials to
be wrought up, and pay the workmen
when the work was finished ; and for
this punrpese he received cash from
his masters, and at the end of each
week he accounted with them for sums
so received and paid. The cash was
kept by him, but he was not author-
ized to apply the monejr in any other
way. He paid C. 13s., and frandu-
lently charged bis employers as having
paid 14s. 8d., and appropriated the 1s.
8d. to his own use. This was held to
amonnt to larceny. R. v. Low, 18 Cox
C. C. 168. The same view was taken
where the defendant was forecman of a
currier establishment, and as such ob-
tained from the cashier, by frandulent
misrepresentation, a certain sum of
money to be used in paying off the
workmen ; and the evidence was that
on the pay-roll made ot by the de-
fendant, the sum of £1 105, 44. was
sct down as dune one of the workmen ;
whereas, cnly £1 Bs. was dae; and the
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2s. 4d. was frandulently appropriated
by him, he intending so to appropriate
it at the time he received it. R. ».
Cooke, 12 Cox €. C. 10- L. R. 1 C. C,
285,

% See infre, § 963,

Where the defendant, a clerk and
cashier in & banking-house, made faise
entries in the books to the eredit of a
¢nstomer, then obtained the custom-
ar’s cheque for the sum thus falsely
placed to his credit, and paid the
amonnt of the ‘cheque to himself by
cerlain bank notes, entering the pay-
ment in the book as being made to ““ a
man ;" this was held to be a larceny
of the bank notes. R. ». Hammon,
R. & R. 221 ; 2 Leach, 1083 ; 4 Taant.
304, Supra, § 882. And so where a
clork and packer took goods from- his
ctuployer’s shop, ke having keys by
meahs of which, at the time in ques-
tion, he entered the shop after it was
cloged, he not being a salesman, al-
thongh the owners had occasionally
allowed him to take and sell goods for
them, Com. v. Davis, 104 Mass. 545,
Ju this case Morton J., said: ** The
instructions of the court that, *apon
the undispnted evidence in the case,
Brown did net sustain such a relation

QHAP, XIIL] LARCENY.

[§ 962 a.

§ 961. It is otherwise when the property in the goods kas passed
to the agent. Thusif, by meaus of false accounts, a clerk Otherswise
fraudulently obtain the absolute property of money from where
his employer, this, on the principle already so often {’Jﬁ;ﬁi’ in
stated, is not larceny." The same rule applies to servants » clerk-
obtaining moncy from their master to settle for payments falsely
represented to have been made by the servants.? Where, however,
a clerk receives meney for third parties, and swells the amount
due such third parties by false accounts,and appropriates to himgelf
the excess, this is larceny, for the owner of the money transferred
to the clerk only its possession.?

§ 962. As we have already seen, goods cannot be averred to be

the master’s which have never been in his possession, and N
which the servant, before they come into such possession, the master
converts to his own use.* It is not necessary, however, hosnct

nd whers

had posses-

to make such conversion larcenous, that the goods should sion of the

come actually into the master’shands. They are held to

goods.

come into his possession under the following circumstances :—
§ 962 a. Reception in a wagon belonging to the master, even

though it be driven by the servant, is reception by the

Reception

master ; and hence it is larceny for the servant to take in master’s

them from the wagon for his own use.®

to the property in question as would
make his felonions appropriation of it
an act of cbezzlement, bat that his
taking of the same, if the jury fonnd
the other elements necessary to con-
stitute the offence wonld be larceny,’
were correct.  Brown was a mere ser-
vant of the owners of the property
alleged to bw stolen by Lim, We can-
not 3ce in the case any testimony
which tends to show that he had even
the Dbare eustody of the goods, much
less the legal possession. They were
in the possession and custody of the
owners, and the felenious taking and
appropriation of them by Brown was
clearly larceny and not embezzlement,
Upon the facts in this case an indiet-
ment against him for embezzlement
conld not be sustained.””

wagon is
reception

K is larceny for the toller of a bank
te open at night a safe which he has no
right to open; and to abstract mouey
intrusted to his care during the day.
Com. =, Barry, 116 Mass. 1.

! R. », Barnes, 2 Den. C. C. 50: T.
& M. 887; R. v. Green, Dears. C. C.
323 : 6 Cox C. C. 286; R. ». Thompson,
L. & C.233; 9 Cox C, ¢, 222,

£ R. » Dartnell, 20 L, T. (N. 8)
1020, Infre, § 1140 ; supra, § 956.

3 R. v Low, 10 Cox C. C. 168 R. v
Cooke, 12 Ibid. 10, cited supra, § 960.

1 Supre, § 943; 2EBast P. C. 568; R.
v. Bull, 2 Leach, 841 ; R. ». Whate, 1.
Ibid. 3d ed. 33 ; R. v.Snllens, I Mood.
128 ; R. v. Walsh, R. & R. 313,

§ B. ». Read, 2 ¢, L. B, 607; Dears.
267; 18 Jur. 67; R. ». Rebinson, 2
East F. C. 56b. See infra, §i 968, 2027,
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$ 9624.] CRIMES. [Book 11

bymaster; A fortiori is it larceny for the servant to take goods

and eo of

reception  deposited in the hands of a common carrier to be for-

by catrler

for master. warded to the master,’ or intermediately placed by the
servant in the hands of the master’s agent.?

§ 962 b. It is also larceny for a servant to steal money which,

after receiving for his master, he deposits in his master’s

Andeoof i1} 3 o149 gteal hay which he has bought for his master; and

reception . i
i;i:&t:{;s has then, before the theft, deposited at his master’s stable
controi;  door. But it is ewmbezzlement, not larceny, for the ser-

but not

50 28 to vant to appropriate to his own use money he draws from

money
secreted

a bank on his master’s cheque.®* And it has hence been

orpocketed held not to be larceny for the servant, after depositing

by servant.

CHAP, XIIL]

LARCENY. [§ 963.

where & cargo of corn is purchased by a corn-factor), then the pur-
chaser has such a possession as would sustain trespass.!

VII. BY BAILEE}

§ 963. If a mere servant appropriate money given to him on a

bare charge, it 1s not necessary to prove an original

Toservant’s

fraudulent intent, as hiz possession is that of his master.® subscquent

If, however, a bailee who has a special possession of his

conversion,
original

own, convert the money, it is necessary, in order to con- fraudulent

intent is

vict, fo prove fraudulent intention on his part at the time not neces-

sary ; oth-

of bailment, by which fraud he obtained such special erwite as

possession.! Where there is such original fraudulent

to baites,

the money in his pocket,® or secreting it in some hiding
place on his master’s premises, but known only to himself,” to take
it out and appropriate it to his own use ; though it has been held
that where the deposit is in the place where it is the duty of the
servant to make it, even though on his own person, this if specifi-
cally designated by the master, makes a subsequent conversion by
the servant larceny® As a rule, to sustain a prosecution for lar-
ceny the master must have such a possegsion as would enable him
to maintain trespass.® But wherever,by the customs of trade, the
goods are, on purchase, constructively in the master’s possession (as

intent, then subsequent conversion (property remaining in the
owner), is larceny.®* And by recent statutes it is larceny to make
such convergion even though there be no original fraudulent intent.

L Supra, § 956 ; R. ». Abrahat, 2
Leach, 824; 2 Tasi P. C. 569 ; Mal-
peca v. McEown, 1 La. An. 249; Penn.
Nav. Co. v. 8hand, 3 Moore, P. C, 272,
Whart. Conf. of Laws, § 417; supra, §
961.

¢ Phelps v. T'eople, T2N. ¥. 334.

3 R. v. Hammon, R. & R. 221; 2
Leack, 1043; 4 Taunt. 304; R. w
Wright, D. & B. 431; 7 Cox, 413;
Com. ». Brown, 4 Mass. 580; Com. .
Barry, 116 Mass. 1; Powell v, State, 34
Ark. 693 ; supra, § B60; infra, § 1036,

4+ R, v. Hayward, 1C. & K. 518, In-
Sra, §8 D68, 1027,

§ R. v. Sullens, Car, C. L. 310: 1
Moody, 129; R. ». Walsh, R. & R.
218; Com. ». King, 2 Cush. 284; Kibs
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v, People, 81 IIL, 599, Bee infru, §§
968, 968, ’

6§ R. v. Waite, 1 Leach, 28; R. »,
Betts, Ball, 90; 8Cox C. C. 140 ; R.w.
Bazeley, 2 Leach, 835; ses R. w.
Brackett, 4 Cox, 274; Com. ». Barry,
tt st

T R. ». Dingley, cited in 2 Leach, 4th
ed. 840; 1 Bhow, 53, It was this de-
cision which prompted the embezzle-
ment statute,

8 R. v Watte, 2 Den. 14; 4 Cox,
336; L. & C. 34 : cited infra, § 960.

¥ R. », Bmith, 9 Eng, L. & Eq. 532;
2 Den. 499 ; b Cox, 633; R. », Framp-
ton, 2 C. & K. §33. (Fafra, §& 996.)
People ». Loomis, 4 Denio, 380 (cited
supra, §§ 879, 882 b) ; Bork v. Peopls,
91 N. Y. 18.

1 R. ». Abrahat, st sup.

2 Bir J. F. Btephen (Dig. C. L.
art, 255) definez bailmeut as follows :
““When one person delivers, or cauges
to be delivered, to another any mova.
ble thing, in order that it may be kept
for the persen making the delivery, or
that it may be used, gratuitously or
otherwise, by the person to whom the
delivery i3 made, or that it may be
kept as a pledge by the person to
whom delivery is made, or that it may
be carried, or that work inmay be dome
upon it, by the person te whom de
livery is made, gratuitously or not, and
when it is the intention of the parties
that the specific thing so delivered, or
the article into which it iz to be made
shall be delivered, either to the person
making the delivery, or to some other
person appointed by him to receive if,
the person making the delivery is said
to bail the thing delivered ; the act of
delivery is called a bailment ; the per-
son making the delivery is called the
bailor ; the person to whom it is made
is called the bailee.”” Bew fully infra,
§ 1009,

% Bea 89 958-59; and mee R. o
Goode, C. & M, 582; R. v. Beaman,
Ibid. 595 ; R, v. Meteslf, 1 Mood, C.
C. 433; Com. ». Yerkes, 12 Cox C. C.
208, '

t Supra, §§ 885, D60 e seq.; R. ».
Leigh, 2 East P, C. 694 ; R. v. Banks,
R. & R. 441, overrnling R. ». Tun-
nard, 2 East, 689; R. ». Brazier, R.
& K. 337; R. v Cornizh, infra, § 967 :
R. v. Levy, 4 C. & P. 241; R. v. Waxr-
ren, 10 Cox C. C. 3569 ; R, v. Brennau,
1 Craw. & D. 560; R. v. Small, 8 C. &
P. 46 ; R. v. Thompson, L. & C. 225; R.
v. Thristle, 1 Den. C. C. 502; 2 C. &
K. 842; T. & M. 264; 3 Cox (., C. 573;
Com. ». King, 9 Cush. 284; Abrams »,
Teople, 6 Hun, 491 ; Eranse v. Com.,
93 Penn. Bt. 418; State v. Bonwell, &
Harring. 529 ; Com. v. Buperintendent,
9 Phila. 581 ; Welsh v. People, 17 I1L.
339. Bee R. v. Waller, 10 Cox C. C.
360; Com. v. Lester, 129 Mass. 101.
That taking withont fraudanlent intent
is not lgrceny, see supra, § 885.

& 2 Bast P, C. 658 ; State v. Watson,
41 K. H. 534 ; Com. ». Barry, 124 Mass.
325 ; People ». MeGtarren, 17 Wend.

8 Infre, § 1055, As to New York statute, see note to § 555,
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§ 964. At common law the principle is, that where the owner

When

retains the property of the goods in himself, and only

barc pos-  DATts with the possession, he may maintain larceny
sessfonis  aoningt the person who animo Ffurandi, obtains from him

fraudu-

leutly ob-  such possession and then converts the goods.! Thus,

lained,

subscquent 16 18 held that hiring a horse, on pretence of taking 2

eonversion
is larceny,

journey, and immediately selling it, is larceny ; becauze

there is animus furandi in making the contract, and the

460 ; Wolfatein ». People, 6 Ilun, 121;
Hildebrand ». I'eople, 56 N. Y. 394;
Loomis v. People, 67 Ibid. 322 ; Thomas
». People, Ibid. 218; Btate v». Jarvis,
63 N. C. 556; State ». Willlaws, 35
Mo. 229 ; People ». Abbott, 53 Cal. 284;
State v. Ducker, 8 Oregon, 304; and
cases cited wifra, § 964,

“Itis a fraud per se for a bailec to
convert to his own wuse the property
committed to his care. The conversion
is primd facie evidence of the fraud.
Lareeny at cominon law involves sote-
thing more. Jt requires the animus
Jurandi., Thore must be 2z felonious
taking, Not so with larceny as bailoe.
It regunires morely a franduelent conver-
ston’® under the Penmsylvania statnte.
Puxson, J., Huatohison ». Com., 52
Penn, St. 472,

The defendant, by false pretences,
induced a tradesman to scnd by his
servant goods of the value of 2s. 104,
to a particular house, with the change
for a erown piece. (O the way Le met
the servant, and induced him to part
with the goods and change a crown
piece, which afterwards wasz found to
be bad. Both ihe tradesman and ser-
vant sworg that the latter had no
authority to part with the goods or
change without Teceiving the crown
piece in payment, thongh the former
admitted that he intended o pell the
goods. Thiz was held lareeny. R.we.
Small, 8 ¢, & P. 46. And so where
the defendant obtained money from the

790

prosecutrix on the pretence of buying
with it a railway ticket for her and re-
turning the change, R. v, Thompson,
L. & C. 225. Bee, for other cases, infr,
§ 967,

1 Hee cases cited supra, §§ 883, 963,
and see R. » Johnson, 2 Den. C. €. 316:
14 Eng. L. & Eq. 570; R. ». Hey, T,
& M. 209; 1 Den. C. C. 602; U. 8. =
Redgers, 1 Mackey, 419 ;. State v. Wat-
pon, 41 N. II. 534 ; Carey ». Hotailing,
1 Hilt {(N. Y.}, 311; Thomas ». People,
67 N. Y. 218; Smith ». People, 53
Ibid. 111; Grunsen ». State, %9 Ind.
583 ; Hite v. State, & Yerg. 198; State
v. Williams, 356 Mo. 229; Btarkie v,
Com., 7 Leigh, 752; Vaughn r. Com.,
10 Grat. 758 ; Defrese v. State, 3 Heisk.
53 ; Btate v. Thursion, 2 McMull. 3582 ;
State v. Gorman, 2 N, & M. 9 ; State
v, Lindenthall, § Rich. 237 Elliott ».
Comn., 12 Bugh, 176 ; People v. Swith,
28 Cal. 280.

““Where by fraud, conspiracy, or
artifice, the possession is obtained with
a felonions design, and the title stil
romains with the owner, larceny is es-
tablished. . . . Where title as well
as possession is absolutely parted, the
crime is false pretence.’”” Miller, J.,
Loomis ». Peopls, 67 N. Y. 829; CF.
Huber v». 3tate, 57 Ind, 341; R, v
Thomas, 9 €. & P. 741, cited infre,
§ §65. Bee, also, 2 Russ. on Cr. 38-9,
44, ete.; R. v. Cooke, 12 Cox C. C. 10
L. R. 1 C. C. 285; White v. Btate, 11
Tex., 769, Infra, § 973,

CHAP, XIIL) ' LARCENY. - (5964,

nature of the property has not been changed by the parting with the
possesgion morely.! Even where a person hires for an indefinite
period a horse or carriage, fraudulently pretending it to be a mere
hiring, and converts it to his own us¢, he may be convicted of lar-
ceny if his original intent was felonious,® and to the offence even
proof of a subsequent conversion is not necessary.® But it is essential
that there should be a larcenous intent at the hiring.*

The same rule applies to all eases of bare possession obtained by
trick or frand.* Thus,in a case where a prisoner procured the mail-
bags to be let down to him by a string from the window of a post-

“office, with intent to steal, under the pretence that he was the mail-

guard, he was held guilty of larceny.® The same distinction exists
where the defendant fraudulently obtains possession of money from
the prosecutor, on the false statement that he lives near to II., to
whom he is to pay it ; or upon any other false device ;7 where a gun
is borrowed by a gucst from a landlord, on the pretence that it is
to be used in shooting robine, and is then sold ;* where a gypsy or
other pretended witch obtains the possession though not the property
of money on the pretence of fortune telling;* where goods are ob-

1 R. v, Pear, 2 East P. C.685; 8.C,,
1 Leach, 212; R, v, Kendall, 12 Cox .
(. b98; State », Lindenthall, § Rich.
237 ; Btato . Williams, 35 Mo. 229,

2 B. v. Semple, 1 Leach, 420 ; 2 BEast
P. C. 691; and see R. ». Charlewood, 1
Leach, 408 ; 2 East P. C. 68%; People
v. Anderson, 14 Johns. 204 ; State o
Lindenthall, 5 Rich. 237. Supre, §
883. Bee, however, a3 diverging from
text, Felter v. Staie, 9 Yerg. 387, where
it was held that hiring with fraudulent
intent was not larceny.

2 R, v. Janson, 4 Cox C. (I, 82,

4 R. ». Banks, R. & R. 441 ; other-
wige if he steal after the horse is Te-
turned to its destination and then
take aenimn furandi,  Infra, § 969 ; R.

v. Charlewood, 1 Leach, 40%; R. ».

Haigh, 7 Cox C. C. 403. Infre, § 1062

5 R. v. Pratt, 1 Mood. C. C. 250; R.
v. Horner, 1 Leach, 270 ; R. ». Wilson,
8C. & P. 111; R. v. Williams, 6 1bid,
390; R.v. Watson, 2 Leach, 730; U.

5. v. Rodgers, 1 Mackey, 419 ; State v.
Thurston, 2 MeMull. 382, Supre, §
962; infra, §§ 587, 973, As to false
peraonation, see § 888,

6 R. v. Pearce, 2 East I, C. 603.

The prisonar, in another case, was
hired for the special purpose of driving
sheep from ome farm te anoiher, and
inetead of godoing drove them, the day
after he had received them, a different
road, and sold them ; the jury having
found -that at the time the prisoner
received the sheep he intended to con-
vert them to his own use, instead of
driving them to the specified farm, the
judges wers unanimously of the opinion
that he was rightly convicted of lar-
ceny. R, w. Btock,.1 Mood. C. 0. 87,

T B. v Brown, 36 Eng. L. & Eq. 610;
Doars. C. €. 616; R. ». Johnsom, 2
Den, €. C. 310, : ’

& Richards . Com., 13 Grat. 803. See
supra, § BB,

% R, v. Bunce, 1 F. & F. 523.
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tained by a common carrier, as the jury find, with an original frand-
ulent intent to convert, but on the pretence that they will he deliv-
ered at the place of destination, and are on the road appropriated
to the carrier’s use ;! where the owper is fraudulently induced to
deposit goods in the hands of a third person for sale, which are then
frandulently obtained from such third person;? where a watch and
some money are deposited by the prosecutor with the defendant,
induced by the fraud of * ring-dropping;”’® where the goods are
simply deposited, under fraudulent inducements, for the defendant’s
mspection, who then steals them ;! where money is deposited, alzo
under fraudulent inducements, as security for a pretended bet, and
then stolen by the party obtaining such money ;% and where a person
falsely personates another, and obtains goods belonging to such other
from a bailce$

Where only possession is obtained, yet though on horrowing the
intention were to retnrn, the fact that the bailment was frandulently
obtained saturates the whole transaction with felony, and makes the
subsequent conversion larceny.? ,

§ 965. If, however, the property in the goods is passed, not con-
Otherwiso  ditiomally but ‘absolutely, then at common law (aside
;)vr]il%]?:rtry .y from the statutes to be hereafter noticed)® a prosecution
goodsis  for larceny must fail.? Thus, when a cheque is given to
passed. a servant by his master, to be handed to a third party,

1 R.v Hey, T. & M. 209; I Den. C.
C. 602; R. v Stock, T Moed. C. C. 87;
Btate ». Thurston, 2 McMull. 352;
Peopls ». Smith, 23 Cal. 250,

2 R. ». Campbell, 1 Mood. C. C. 179.

8 Infra, § 973.

¢ Infra, § 974.

& Thid.

5 Supra, § 888,

In a remarkable case decided by the
Philadelphia Common Pleas in 1872,
and reported in England in the twelfth
volume of Mr. Cox’s reports, with a
note slating that the case is reprinted
¢ beganse of its copious and exhanstive
roview of the nice distinctions between
larceny and false pretemces,” the evi-
denee was that the defendant, an agent,
aunthorized to purchase city bonds for
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the sinking fund of the city of Phila.
delphbia, obtained throngh his clerk, by
falscly alleging that he had purchased
£33,000 of the city loan, a cliegne for
that amount. This cheque was ob-
tained animo furandi, and was then
frandulently comverted, It was held
by = majority of the court, that as the
owner of the eheque (the eity treagurer)
did not intend to part with the property
of the chegue, but only its possession,
the defendant was rightly convicted of
larceny. Com. v, Yerkes, 12 Cox C. C.
V8. Bee supra, § 963 ; infre, § 971.

7 Btate ». Coombs, 55 Me. 477. See
R. v. Wright, supra, § 837, 28 to effect
of returning in purging offence.

8 Infra, § 1055,

9 Supra, § 961; R. v. Barnes, T. &

CHAP, XIII]| LARCENY. [§ 966,

and the servant appropriates the cheque, this is lareeny ;' butif the
cheque be given to the defendant absolutely, as agent for a creditor
to whom it is to be handed, the property passes out of the master,
and larceny cannot be maintained.? And where money is given to
A. to have changed, the property of the money being surrendered
by the owner, A. cannot be convicted of stealing the money, when
no property in it was retained by the owner,® nor can he be con-
victed of stealing the change, for this the owner of the money never
had.* If, however, the property is not passed to the party taking,
he is indictable for larceny.® And this is the case where the prop-
erty in the money is not passed to the defendant, but he obtains it
by mistake of the owner.® ' .

§ 96G. Where a servant or bailee has bare possession of goods,
not being authorized o pass the property in the same,
it is larceny frandulently to obtain from him such pos- Nosuch

praperty
seasion and then convert the goods.” Thus larceny was pusses With
. POBEEES
held to be eonsummated in a case where some wheat, not fraydu-

the property of the prosecutors, but which had been {HHW

consigned to them, was placed in one of their storehouses ?:nlil Sor-

. in the eare of a servant, E., who was to deliver the wheat bailce as

. - preciudes
only to the orders of the prosecutors or their managing rocecation

clerk, 0., when the defendant, who was in the employ of for larceny.

M. 887; 2 Den. C. C. 59 ; R.». Daven-
port, Arch. Peel’s Acts, 6; Lewer v.
Com., 15 8. & R. 93; Ennis v. State, 3
Greene (Iowa), 67; Welsh v. People,
17 111. 339 ; Zachocke v, People, 62 Ibid.
137+ Wilson ». Btate, 1 Porter, 118 ;
Keliogg v. State, 26 Obio 5t. 15, Bee
R. v. Metealf, 1 Mood. C. C. 433 ; R. v,
Essex, D. & B. 371; 7 Cox C. C. 384,

1 R. ». Metealf, 1 Mood. C. C. 433 ;
Hmith v. People, 53 N. Y. 111; State ».
Shoaf, 68 N. C. 375.

£ Supra, § 9625 ; R. v. Issex, ut supra.

3 R, v, Thomas, 9 C. & P, T41; R. o
Reynolds, 2 Cex C. C. 170; R. o
Slingaby, 4 ¥. & F. 61; R. v. Jacobs,
12 Cox €. €. 161. Ses Wilkinson w.
Whalley, 5 M. & G. 391, Cf. R. ».
Gumble, 12 Cox C. €. 248; and see
note to supra, § 956, as to distinctions.

# R. ». Bullens, 1 Mood. €. C. 12%;
R. » Bird, 12 Cox C. C. 254 CF. 25
Alb, L. J. 383. Supre, §% 862, 962.

5 Justices v, People, 90 N. Y. 12;
People #. Abbott, 53 Cal. 284, Bes Hil-
debrand v. People, 56 N. Y. 394, where
a customer laid down a mnofe on the
counter which the clerk seized. This -
was hold larceny. Supra, § 956, and
soa R, ». MoKale, L. R. 1 C. C. 32; 11
Cox C. C. 32; State v. Anderson, 25
Minn. 66,

§ Supra, §§ 916, 955. Jnfra, § 975.

7 Supra, § 956; R. ». Campbell, 1
Mood. C. C. 179 ; R.v. Simpson, 2 Cox
C. C. 235; R, v. Gillings, 1 F. & F. 38;
E. ». Harvey, 3 C. & P. 353; R. ».
Hornby, 1 C. & K, 305 ; Siate v. Brown,
25 lowa, 561,
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the prosecutors, obtained the key of the storehouse from I., and
was allowed to remove a quantity of the wheat, upen the fraudulent
representation to E. that he had been scnt by C., and was to take
the wheat to the Brighton railway station ;! and it has been held
larceny for a person to take anims furandi from a post-office clerk
o larger sum than he is entitled to, knowing the money not to
be hie.2  But it i3 otherwise when absolute property is transferred
by an authorized agent or bailee. This being the case, as the
cashicr of a bank has authority, arising from the nature of’his em-
ployr‘nent, to pay the money of the bank to persons presenting
genuine orders, and to judge of their genuineness, it is not larceny
but false pretence to obtain money on a forged cheque from such

cashier.®

! R. ©. Robing, 23 Eng. L. & Eq.
544; 6 Cox C. C. 420; Dears. C. €.
418. Bee supra, § 888. Compare L. v.
Aiekles, 2 Fast P, C. §75; 8. <,1
Leach, 294; R. ». Wilson, 8§ C. & .
114 State p. Watson, 41 N, 1L 533
Cary v. Hotailing, 1 Hill N. Y. 311,
Supra, § 892,

? R. v, Middlstén, 12 Cox C. C. 260,
eited at large supra, § 916 ; and see RB.
w Oliver, cited 4 Taunt, 274; €F. com-
ments in London Law Times, Sept. 21,
1878, p. 347, As distingnished from
text, see R, v. Walsh, R. & R. 215 ; R.
o, Metealf, 1 Mood. C. C. 433.

In Com. ». Barry, 195 Mass. 390, the
evidence was that, in pnrsuance of a
preconcerted plan with B., A, entered
the baggage-room of a R. R. station,
where B. had a valise checked, and
presenting a check corresponding with
the one on the valise, obtained permis-
sion from the baggage-master to place
a package in the valise. While the
atteniion of the baggage-mastier was
called away by B., A. changed the
checks on the valise and a trunk,
which was standing underneath the
valige, and Immediately passed ont of
the room. By means of this substitu-
tion of checks, the trunk was carried
to a station sther than {hat Intended
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by ils owner. B. went on the sama
train with it, and on arrival at the
station received it, took it with him,
and appropriated its contents, It was
held that A, was guilty of larceny of
tho tronk aud its contents.

3 R. v. Prince, L. R. 1 C. C. 150; 11
Cox C. C. 193, Beo supra, § 916, for
other cases.

Where a letter addressed to J. M.,
3%. Martin's Lane, Birmiugham, inclos-
ing a bill of exchange, drawn in favor
of J. M., waz delivered to the defendant,
whose name was J."M., snd who re-
sided near 8. Martin’s Lanes, Birming-
bam, but, in trath, the letter was in-
tended for a person of the name of J,
M., who resided in New Hall Street;
and the prisoncr who, frem the con-
tents of the letter, must have known
that it was not intended for him, a,I-)-
plied the bill of exchange to his own
uge; the judges held that it was no lar-
eeny, because at the time when the let-
ter was delivered to him, the defendant
had not the enimus ferandi. . R, v, Muck-
low, 1 Mood C. C. 160; R. ». Godfrey,
8 C. & P. 563; R, », Davis, 36 Eng. L.
& En. 607; Dears. C. C. 640, Supra,
§ BOG. If, on the other hand, the orig-
inal taking of the leticr had been
frandulent, and with knowledgo that

CHAP, X¥IIL]

LARCENY. [§ 967.

§ 967. When the possession by a bailee is rightfully obtained,

the mere fact of the subsequent existence of the animus

Bailee la-

Furandi does not make the offence larceny,' uniess bY 1ie when

some new and distinet act of taking, as by severing some

bulk or
package I8

part of the goods from the rest, and thereby breaking fraudulent-

1y broken,

bulk, with intent to convert them to his own use, the ihough

pussession

offender determines the privity of the bailment, and PSSO

gso the speeial property therchy

Whether the separation by a carrier of one package from

it was not meant for the defendant, tha
case is larceny. R. v. Gillings, 1F. &
F. 36.

1 R. » Thristle, 1 Den, C. C. 502
(cited supra, § 963); R.v. Banks, R.
& R. 441; People ». Anderson, 14
Johng. 294 ; Wilson v. People, 30 N. Y.
459 ; Com. v. Perry, 8 Phil. Rep. 616,
Com. v. Franz, Ibid. 612. (Cases of
pawning by bailees.)

& ] Hawk. e 83, 8.1; 2 East I'. C.
554; 1 Hale, 504; 2 Russ, on Cr. Gth
Am. ed. 56.

Mr. Collyer, in his collection of stat-
utes, remarks: ‘‘This latter pesition
has been disputed, and much stress
has been laid npon the unreasonable-
ness of making a man grilty of a felony
for stealing part of that of which, if he
had taken it all, he would be only
guilty of a misdemeanor; but a man
is equally guilty of a felony in taking
the whole as in taking a part, when he
hag done an act to defermine the priv-
ity of contract. The cange of the dis-
tinetion is to be found in the neccssity
of an aeccurate distinction between a
Lreach of trust and an act of felomy ;
and the prineiple is, that felony canuot
be committed by a person having a
legal possession of goods; as, for in-
stance, under a contract. See R. ».
Charlewood, 1 Leach, 409, Fhe con-
tract must he put an end to before fel-
ouny san be committed ; for during its
existence the person hiaving possession

conferred upon him.? }%ﬁued bond
Ba

under it has, primé facie, & legal pos-
gession ; thervefore, although by selling
the goods without breaking he, in fact,
destroys the privity of the contract,
still that act is executed in respect of
goods which are at the time in hig
legal possession, the termination of the
eontrict and the act of conversion being
contempurancous ; there is not, there-
fore, a caption and asportation of the
goods of another, which is essential to
the offence of larceny, And wpon this
principle R. r. Madox, R. & R. 92, was
decided. The prisoner was master and
owner of a ship, and stole some of the
goods delivered to him to carry. It
was held not larceny, Decause he did
not take them out of their packages.
But if the package of goods be first
broken, the contract iz delermined by
that act; the legal possession of the
carricr i3 at an end; and, although
the actual possession is siill in him,
the property revests in the owner, and
any subsequent acts of conversiom is
strictly an aet committed upon the
goods of another, and the larceny is
complete. It may be observed that, in
tha latter case, the offence is the same,
whether it be committed upon the
whole or upon part,’”” Burn’s Justice
(29th ed.), tit. Lareeny.

- Where a miller having received ba-
rilla to grind, frandulently abstracted
part of it, returning a mixture of barilla
and plaster of Paris, it was considered
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[BOOK II.

a mass of packages, without breaking the wrapping or boxing of the
package so separated, is such a breaking bulk, has been contested.
The affirmative is maintained in Massachusetts and New York.! The
negative appears to be the prevalent view in England.?

§ 968. A bailment may be also determined by a frandulent sev-
And so crance by the bailee, so as to make him guilty of larceny.
whorabail- Thus, in an English case that came up before all the

ment 15 des

termined  judges, the prisoner was sent out by a tailor to sell

by fraudu-

lent sever-  Clothes in a particular county ; the price of each article

&DCe.

was fixed, and the clothes were intrusted to the prisoner

on the arrangement that he was to scll them at the price fixed, he
receiving 3s. in the pound on the amount received for them, and

larceny, Com. v. James, 1 Piek. 375.
Ses 1 Hawk. 33, 8. 56; State ». Fair-
clongh, 29 Conn. 47. Compare Cart-
wright z. Green, 8 Ves, 405.

Where a carrier, while hig contract
is in the course of completion, opens the
pack and takes out part of the goods,
he commits a lareeny ; but if he run
away with the whole it iz a breach of
trust, and no larceny. - But if, after
arriving at the place where he should
deliver hig charge, he steal a part or
the whole, it is a larceny, 1 Hale,
504 ; Staundf. 25, )

Merely to thke ome article away which
is not bound up in buik with others is
not, according to’ the Englisk rule,
bresking bnlk. R. v. Glass, 1 Den, C.
C.215; 2C. & K, 3§5. This has beon ap-
plied to the case of a letter-carrier tak-
ing a bank bill ontof an envelope, R.v,
Glass, uf sup.; though it is otherwise if
oue bank note is taken out of a buendle.
Ibid. Be it is not larceny for a carrier
to take one truss of hay from a load
not bonnd together of several trusses.
B. v. Pratley, 5 C. & P. 533 ; nor for a
drover to take one sheep from a flock.
R. ». Reilly, Jebb, 61,

‘Where the prosecator sent forty bags
of wheat to the prisoner, a warchonse-
marn, for safe custody, until they shionld

796

be sold by the prosecutor, and the pris-
oner’s servant, by direction of the pris-
oner, emptied four of the bags, and
mixed their contents with other inferior
wheat, and part of the mixture wag
disposed of by the prisoner, and the
remainder was placed in the progecu-
tor’s bags, which had thus beon emp-
tied, and there was no severing of any
part of the wheat in any other bag, and
the intent was to embezzle that part
only which was go seversd ; it was
held that the prisoner was guilty of
lareeny in taking the wheat out of the
bag. R.w, Brazier, R. & R. 337; and
see R. v. Madox, Thid. 92,

Under the special statutes, to sus-
tain s charge of larceny by a bailee, it
is necessary to prove some act of con-
version inconsistent with the purpose
of the bailment, R. v. Jacksen, 9 Cox
C. C. 505. Bee infra, § 1009,

} Com, . Brown, 4 Mags, 530; Dame
v. Baldwin, 8 Ibid. 518; Nichols w.
People, 17 N. Y. 114, overruling Peo-
ple v. Nichols, 3 Park C. R. 579,

¢ R. ». Cornish, 6 Cox C. C. 432;
Dears. 425 ; R, v. Madox, R. & R. 92;
cited more fully infra; R. v. Jenkins,
9 C. & P.38; R, v. Howell, 7 (. & R.
325; R. v I'ratley, 6 C. & P. 533.

i e

CHAP. XITL] LARCENY. [§ 970,

being bound to bring back the remainder of the clothes which were
nnsold. The prisoner received from the prosecutor a parcel of
clothes on these terms, but, instead of selling them, he fraudulently
pawned a portion of them for his own benefit, and afterwards fraud-
ulently misappropriated the residue to his own use. Tt was held,
that the original bailment of the goods to the prosecutor was deter-
mined by the unlawful act of pawning part of t.hen'u, and that the
subsequent frandulent misappropriation of the remainder amounted -
to larceny.! )

§ 969. Tt need scarcely be added that where & bailment has
expired by its own Kmitations, and the property rew_:rta Exception
to the master’s possession, it is larceny for the e?c-ballee g’é‘;ﬁeme
to steal any article it may have included.? In illustra- expires of
tion of this rule may be noticed an English case, where :
certain coals were delivered to the prisoner, who had heen sent for
them by his master, and deposited in the master’s cart, their price
being entered to the master’s account. On the road bome t}:Ee
prisoner disposed of a portion of the coals. It was Peld that l;.lns
was larceny of the coals and not embezzlement, the prisoner having
determined his exclusive possession of the coals when they were
deposited in the cart, and the possession from that time being in the
master® And determination of a bailment can be inferred from

he dealings of the parties.* )
t § 970. ?t is prolfer to say, that by English statutc?s (20 & 21
Viet. and 24 & 25 Viet.) the common law, in thfa By statat
respect, has becn changed, and stealing by bailees 18 pagecs
made larceny, irrespective of the limitations imposed b:y o I et
the. common law.  Similar statutes have been adopted in $o proscen-
geveral of the United States.® These will hereafter be

dizcussed.®

1 R, v. Poyser, 2 Den. C. €. 233; T. C. & K. 518, Supro, §§ 956, 962 a.
& M. 559 5 Cox C. C. 241. Ag to emhezzlement in such eases see
¢ R. . Charlewood, 1 Leach, 409; 2 infra, § 1027,
East P. C. 689, See R. v. Btear, 1 Den. 4 R. v. Btear, vl sup.
C. C. 349 : R. ». Cornish, 33 Eng. L. & 5 As to New York statute, see note

8588
. 627 ; Dears. 425 ; 6 Cox C. C. 432, to supra, § .
gge supra §\0892. ¢ See infra, §8 1049 e seq.; and see

2 R. v. Reed, Deara. €. C. 257; 18 R, v. Aden, 12 Cox C. €. 512.
Jur. 67. See, also, B. v. Hayward, 1
o 797
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¥III. BY ABSIGNEE OB VENDEE.

§ 971. A party obtaining goods from another by sale i not
saleoh.  Dable, as we shall have frequently occasion to see, to a
tained by prosecution for larceny, no matter how fraudulent may

force docs

nottransfor  have been the pretences by which the. sale was obtained.!

property.

This rule, however, docs not apply when the goods wers

obtained by force or threats of force.?

U Supra, §§ 914, 915, 965; R. w».
Jones, C. & M. 611; R. v. Wilson, §
C. & P. 111 ; Swith v People, 53 N. Y.
111 ; Lewer ¢. Com., 15 S. & R. 93;
State v. Bhoaf, 68 N. C. 376. See
noties of New York statute, supra, §
888, nota.

® R. v. Lovell, L. R. 8 Q. B. D. 185;
44 L. T. 319; Zink ». People, 6 Abb.
N.C 413 TTN. Y. 114. Supra, § 915.

The defendant scted az anctioneer
at a mock auction, and knocked down
sotae cloth for 26, to B., who had not
bid for it, as the defendant knew, and
B. refused to take the clath or pay for
it ; upon which the defendant refused
to allew her to leave the room unless
she paid. Ultimately ghe paid the 26s.
to the defendant and took the cloth.
She paid the 26s. because she was
afraid, The defendant was indicted
for, and convieted of, felonionsly steal-
ing these 26s. ; and it was held by the
Englieh judges in bane that the con-
viction was right, becanse, if the foree
used to B. made the taking a robbery,
lar¢eny was included in that erime; if
tho foree was not sufficient to constitute
a robbery, the taking of the money
nevertheless amounted to larceny, as
B. paid the money to the defendsnt
againgt her will, and beeause she was
afraid. R. v. McGrath, L. B, 1 ¢, C.
205; 18 W, R. 11%; 37 L. J. M. C. 7.
It was held, also, that under the eir-
cumstances it was not necessary that
the jury should be asked whether B,
paid the monoy against her will, ag
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from the evidence it was clear that
there could have been no doubt in the
winds of the jury that tho money wag
so paid. Bee Zink ». Peopls, ut sup.
Infra, § 973.

In R. ». Lovsll, ut sup.,the proof was
that B. engaged the prisoner to grind
scissors, and paid him when they were
ground. B. then handed him six
kuives to grind. He ground them aud
demanded fs, 6d. for them, the ordi-
nary charge being 1s. 34, B. refused
to pay 5#& 64, The prisoner then
threatened B., and said he would make
hor pay, and ultimately, in consequence
of her fears, she gave the prisoner 5s.
6d. The prisoner was indicted for lar-
eeny of the 5s. 6d., and the.chairman
on the trial directed the jury, that if
the money was obtained by frightening
the owner, the prisomer was guilty of
larceny. The jury having convicted
the prisoner, the conviction was sus-
tained by the oourt for crown cases
regerved (1881).

In another case the prisoners, pre-
tending that one of them was a sea
vaptain, and a Frenchman unable to
speak English, offered to the prozecn-
trix a dross for sale at 25s., saying that
if she wonld give that price for it, she
should have another dress, which was
produced, worth 12s., into the bargsin.
The prosecutrix agreed to this, and
took 2 soveraign and a shilling from
her pocket. Whilst she was holding
the money, one of the prisoners opened
her haud and took it out, thoegh not

CHAP. XIIL] ' LARCENY. [§ 9738.

§ 972. The sale, to bar larceny, must be complefte.l Thus where
the defendant, having bargained for goods, for which, I{y Sale must
the custom of trade, the price should have been paid be com:
before they were taken away, took them without the °* '
consent of the owner, and at the time he bargained for th(.em did
not intend to pay for them, but meant to get them inte his own
possession and dispose of them for his own bencfit, t.his.was ruled
to be larceny? And where the defeudant put _goods into a cart
upon the express condition that they should be paid for before tk-aey
were taken out of the cart, and then took them out of the eart with.
out paying for them, and converted them, his intentif)n 'being from
the beginning to get the goods by fraud, larceny was in like manner

held to be proved.?

§ 973. A transfer cbtained by a fraudulent trick does not s_hield
the taker.* The dcfendant, in the presence of the prosecutor, picked

foreibly., e then declined to take the
other 4s., but laid down the dress first
produced, and refused to let the prose-
cutrizx have the other, The dress
proved to be of little valua. It was
hield that the prisoners were properly
convicted of larceny. T. v, Morgan, 20
Eng. Law & Eq. 543 ; Dears. C. C. 395;
& Cox C. C. 408.

On the samo reasoning the following
was held to constitute larceny: The
defendant went into a shep and asked
to buy a chattel, and was referred by
the clerk to the shopkeeper, who re-
fused to let him have it except upon
his father’s order. Afterwards, with-
out having obtained such order, and
in the abeence of the shopkeeper, he
asked to see the chattel. When it was
shown him by the clerk, he took it
from the counter, told the clerk that
he had made it all right with the shop-
keeper,'and carried it away. Com. ».
Wilde, 5 Gray, 83. This can be sns-
tained on the ground that there was no
assent to the transfer.

1 Supre, §§ 915, 959 ; R. v. Cohen, 2
Den. €, C. 249; R. ». Bhoppard, # C.
& P. 121 ; People v. Miller, 14 Johns.

871 Btate ». Anderson, 25 Minn. 6.
See State v. Robinson, 35 La. An. D64,

i R. v Gilbert, 1 Mood. C. T, 185,
See Com. ». Wilde, as above ox-
plained.

3 R. v. Pratt, 1 Mood. C. C. 250.
Compare R. ». M¢Kale, L. B. 1C. C.
125 ; cited anfre, § 974

4 Supra, § 964; Miller v. Com., 78
Ky. 163 People v. Tweed, 1 N. Y. Cr.’
R. 98: Gronson v, State, 88 Ind. 533,
See U. 8. ». Murphy, 1 MeArth., &
Msze. 375 ; Hall ». Btate, 6 Bax. 522,

In R. ». Hollis, 4% L. T., W. 8., 572;
L.R.12Q.B,D.25: 15CoxC.C. 345,a
conviction of lareeny was sustained on
the following fagts : The prisoner and
another person went to an inn. The
prisoner asked the barmaid for whis-
key. He put down half a sovereign,
and received 9s. 64. in gilver in change.
He then asked for the half-sovereign
back, saying he thought he had
change, Bhe gave it back. His com-
panion then asked for. a cigar.” She
served him withit. The prisoner then
put down 10s in silver and a half-
sovereign, asking the barmaid to give
him a sovereign for it, which she did.

799



§ 974.] ORIMES. [Book 1T,

up a purse in the street, containing a receipt of £147 for a * rich
brilliant diamond ring,” and also the ring itself; it was
g}ﬁ‘}ﬁ,ﬁiﬁ then proposed that the ring should be given to the
droppinz™  prosecutor, upon his depositing his watch and some
hotsuch & MOREY 2¢ & security that he would return the ring as
) soon as his proportion of the value of it should be paid to
him by the defendant; the prosecutor accordingly deposited his
watch and money, which were taken away by some of the defend-
ant’s confederates; bui the ring turned out to be of the value of
10s. only, and the watch and the money were never returned ; it
was left to the jury to say whether this was not an artful and pre-
concerted scheme to get possession of the prosceutor’s wateh and
money ; and tho jury being of that opinion convicted the defendant,?
In another case, the defendant being convicted of larceny under the
same circumstances, and the case being reserved for the opinion of
the judges, nine of them were of opinion that this practice of ring.
dropping amounted to larceny ; and they distinguished it from the
case of a loan; for here although the possession was parted with,
the property in the goods was not.?
§ 974. The transfer to pass such tifle as bars larceny, must be
the consent of two minds to one thing.®* Hence where a
Transfer  defendant offered to give the proseeutor gold for bank

must be con-

sent of ¥, notes, and upon the prosecutor’s laying down some bank
one thing.  notes for the purpose of having them changed, the de-

fendant took them up and went away with them, promis-

ing to return immediately with the gold, but in fact never returned,
and was indicted for stealing them: Wood, B., left it to the jury to
say whether the defendant had the animus furandi at the time he
took the notes ; and said, that if they were of that opinion, the case
clearly amounted to larceny.* To adopt the language of the same
Judge, © A parting with the property in goods could only be effected

His companion kept on engaging the
barmaid’s attention. The prisoner
never retnrned the 9s. 64, which the
barmaid gave him in the first instance.
The barmaid mever intended fo part
with her master’s money except for
full consideration.

1 R. ». Patch, 1 Leach, 273, See
Defrese ». Btate, 3 Heizk. 53.
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2 R. v. Watson, 2 Leach, 730; 8, C.,
2 East I'. C. 680, Supre, § 964

3 Whart. on Cont. § 4. Supre, § 915;
Shipley v. Poople, 86 N. Y. 375; Siate
v. Williamson,1 Henst. C. C. 155 ; Peck
v, State, 9 Tex. Ap, T,

1 R. v. (Miver, cited 4 Taunt. 274;
2 Rugs. 122, 8. C.; 2 Leach, 1072; R.
& R. 215, 8. C. Supre, § 971.

e T At
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by contract, which required the assent of two minds; but in this
cago there was not the assent of the mind either of the prosecutor
or of the prisoner, the prosecutor only meaning to part with his
notes on the faith of having the gold in return, and the prisoner
never meaning to barter, but to steal.”® And where money is

1 See B. v. Rodway, 9C. & P. 784
See supra, § 964,

Where a hosler, by the desire of the
defendant, took a parcel of sitk stoek-
ings to kis lodgings, ont of which the
defeudant chose six pairs, which were
1aid en the back of a chair; and the
defendant then semt the prosecuior

. back to his shop for some articles, and

while he was absent abseonded with
the stockings; the jndges held that
this amounted to larceny, as the de-
fundant clearly obtained possession of
the goods anime furandi, and as the

prosecutor did not assent io the sale.’

R. v. Sharpless, 1 Leach, 108; 2 Eagt
P. C. 675.

In ancther case, cne of the defend-
ants persmaded the prosecntor, by a
preconcerted plan, to deposit his money
with another of the defendants as a
deposit upon a pretended bet, and the
stakeholder afterwards, upon pretence
that one of his confederates had won
the wager, handed the money over to
him; it wag left to the jory to say
whether, at the time the money was
taken, there was mot a plan that it
should be kept, under the false color
of winning the bet, and fhe jury found
that there was. The offence was held
to be larceny ; beczuse, at the timse
the defendanis obtained the money

induced by the subterfuges of three
fellow-passenpers in a railway car,
made a wager with one of them and
deposited his etake with P., another of
them. The opposite stake turned out
o be only waste paper ; but P., after
deiection, refused to give up S.7s
money. This was held larceny in P.
and his associstes. Btinson ». People,
43 1. 397. See R. . Robson, R. &R.
413. :
‘Where the prisoner went into 2 shop
and asked for change for balf-a-crown,
and the shopinan gave him two shil-
lingz and sixpence; the prisomer held
out the half-crown, and the shopman
just took hold of it by tho -edge, bat
never actually got it into custedy, and
the prisoner ran away with thechange
and the halfcrown: upon an indict-
ment for stealing the two shillings and
sixpence, Parke, J., held it to be lar- -
ceny, but donbted whetlier an indiet-
ment would lie for stealing the half.
crown. R. v. Williams, 6 C. & P, 390,
And gee R. v. Twist, 12 Cox C, C. 509;
R. v. Johngon, 2 Den. 310.

Ancther illustration is found in a
crown case reserved decided im Feb.
1878. The prosecutor agreed tosell a
load of omions to the defendants for
cash. The defendants pretended to
agree to this, and said, “Yon shall

from the prosecutor, he parted with the have your mongy directly the onions
poseession only, and the property was are unloaded.” The oniond were un-
to pass eveniually enly if the other loaded, and the prosecmtor agked for
party won the wager. R. v. Robinson, his moeney, which the defendanty wonld
R. & R. 413. Hee, also, R.». Horner, 1 not pay, bui, on receiving a bill from
Loach, 325; Cald. 295, Aliter, if money the prosecuior, put a ¢ross on it, de-
was absolutely parted with. R. ». clared that they had a receipf, and
Nicholson, 2Leach, 698, Bo where 5., hurried off with the onicns. The jury
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passed conditionally to another, who before the condition is per-
formed steals it, the case, as we will presently sce, is one of

larceny.

§ 975. Hence a transfer of property, so as to bar larceny, does
Condition. 10t ¢Xist when there is a condition which still reserves a
al transfer  property in the vendor.? Thus, as we have just seen,

doez not

parlar-  if a sale be for cash, the taking of the goods without pay-

ceny ing eash is larceny.®

§ 976. Where a replevin is frandulently sued out, and by that
means another man’s horse is obtained and carried away, it is held

found that the defendants mever in-
tended to pay. It was ruled to he
clear that there was not such an agree-
ment between the prosecutor and the
defendants to the same exact thing as
made ont s sale. * If, in this case,’
said Eelly, C. B., ‘it had, been in-
tended by the proseeutor to give eredit
for the price of the onioms, even for a
single hour, it would not have been
larceny, but it is clear that mno credit
was given or ever intended o be given.
1t the seller delivers first before the money
s paid, and the buyer fraudulently runs off
with the article, or if, on the other hand,
the buyer pays first, and the seller fravdu-
{ently runs off with the money, without de-
livering the thing sold, it is egually lar-
ceng.’ R, v, Slowly, 12 Cox C. C. 269;
279 I, T. N, 5. 803. Bee R. », McGrath,
11 Cox C. C. 3473 L. R. 1 C. . 204,

¥ B. v McKale, L. R. 1 C, C, 125;
11 Cox C. C. 32.  Supre, § 972.

““In two recent cases the prisoner
was charged with stealing ninetecen
ghillings. In both the prosecutor gave
the prisoner a sovereign, under the
expectation that nineteen shillings
change were to be given. In the first
cage the chairman of Quarter Hessions
amended the indictmont te one for
stealing a sovereign, and directed the
jury that if they believed that the
prisoner at the moment of obtaining
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the sovereign intended by a trick felo.
nicusly to deprive the prosecutor of
the sovereign, they were to find & ver-
diet of guilty, and it was held that the
direction was right, R. ». Gumble, 42
LEMCY; LR2C.C. 1. Inthe
second ease the indictment was not
amended, and therefore the prisomer
could not be convicted, as she had
never taken nineteen shillings at all,
but the majority of the judges theught
that she might have been convicled on
an indictment for stealing one sover-
eign if the issue had been properly left
to the jury. K.« Bird, 12 Cox C. C.
257; C. C. R, 42 L. J.,, M, C, 44,7
Roscee’s C, P. p. 633. See distinctions
taken in this respect, supra, §§ 956, 965.

& Supre, §§ 888, 972, 974, In R. n
Goode, 2 C. & T\ 422, n., it was held
larceny in A. to fraudulently get from
B. 2 note to deposit in bank, beeause
B. did not intend to part with his
property until the econdition was ful-
filled. Bes People v, Call, 1 Denio, 120
Peoplo v. Hildebrand, 56 N. Y. 3%4;
Dignowitty ». Btate, 17 Tex. 521, and
crses cited supra, §§ 956, 967,

9 R. v, Cohen, 2 Den. C. C. 249; R.
z. Camphell, 1 Mood, C. C. 179; R. v.
Gilbert, Ibid. 185 ; R. ». Blowly, 12 Cox
C. C. 289 ; Ross ¢. Teoplse, § ITill (.
Y.), 294, Sco R. z. Box, 9 C. & P.
126 ; cited supra, § B85,

CHAP. XITL.) LARCENY. [§ 977,

that larceny may be maintained ;! and o where one, having no cause
of action, sucz out & writ for a fictitious demand, and
thus gets possession of the property of another, which 1O defence

| T that goods
he converts to his own uge, and with intent to defraud the Trere §1£-y
owner.2 But it may be questioned whether such cases legal pro-

. eps, whoere
arc not more 1:)1'1:uperljr extortionate abuse of process as Effi{ pro-

an offence at common law. And where money is paid $&o8
voluntarily to one who falsely represents himself as an
officer with a warrant to arrest, the latter is not indictable for

larceny.?
IX. INDICTMENT.

§ 977. The indictment in lavceny is considered in other works,
to which reference is made, as follows :— .
Name and addition of defendant, Whart, Cr. PL §& Py, [ndictment

st be

- 086, formally

correct.

Name and addition of owner, ete., Whart. Cr, PL &
Pr. § 109 ; Whart. Cr. Ev. § 04.
Description of written instrument in, Whart. Cr. PL. & Dr. §
167. '

Proof of same, Whart. Cr. Ev. § 114.

Deseription of articles stolen, Whart. Or, PL. & Pr. § 206.

Evidence of same, Whart. Cr. Ev. § 121.

Averment of value, Whart. Cr. Pl. & Pr. § 213,

Proof of, Whart. Cr. Ev. § 126.

Description of money or coin, Whart. Cr. PL. & Pr. § 218,

Proof of same, Whart. Cr. Ev. § 122. )

Joinder of articles in Whart, Cr. Pl. & Pr. §§ 248 et seq.

Joinder of counts ‘in, with receiving stolen goods, Whart. Cr.
i & Pr. §§ 285 et seq.

Technical averments in, Whart. Cr. P1. & Pr. § 266.4

The indictment must allege that the defendant ¢ feloniously «{id
steal, take, and carry away,” the goods in question.®

11 Hale, 507; 1 Hawk, c. 83, 8. 12; 5 Whart. Cr. P1. & Pr. § 266; Com.
3 [nat. 108 ; R. v, Farre. Kel. 43; R,z p. Pratt, 132 Mass. 246. See Yates v
HSummers, 3 Salk. 194, Btate, 67 Ga. 770 ; Sovine v. Btate, 85
2 Com. v. Low, Thach. C. C. 477, Ind. 137 ; Ingall ». State, 14 Tex. Ap.

3 Perkins v. State, 65 Ind. 317. 145, . .
1 For Forms, see Whart. Prec. tit.
“ LARCENY."”
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In some jurisdictions it is necessary {0 aver that the taking was
without the owner’s assent,! and that the intent was to deprive the

owner of hig property.2

§ 978. Asis elsewhere soen, counts for Iarceny can be joined

Varlouz

with those for embeazlement, and receiving stolen goods.?

countsmay In Ohio this is settled by statute.s Property may be

be joined.

stated in different ways in different counts.®

How far articles belonging to different owners may he grouped is

elsewhere considered.s

Where a joint ownership is averred, it must be proved as laid, 7
§ 979. Ownership must be distinetively averred, either in a gpeci-

Ownership

fic person, or & person unknown to the grand jury.®

must he ¢ Of the goods and chattels”” of the owner isa sufficient

stated,

averment of ownership.® When required by statute, the

taking must be averred either directly or inferentially to be without
the owner’s consent.® But this is not neecssary ab common law,!

It is not sufficient, at common law, to aver ownership in a part-
nership without giving the names of the partners.?

The goods may be averred to be of a person unknown,® and this
sufficiently negatives ownership in the defendant.

As we have seen, the ownership may be averred to be in either

special or general owner.®

¥ Supra, § 915; Bowling v. Btate, 13
Tex. Ap. 338. )

¥ Tallart v. State, 14 Tex. Ap. 234.

3 Whart. Cr. PL. & Pr. §§ 291 ¢ seg.
Zes Btate v Lawrence, 81 N. C. 522;
EBrown », People, 39 Mich. 37.

That there cannot be a conviction for
receiving on a count for larceny, see
infra, § 986,

¢ Codeof Crim Prae. 0. L, vol.66, 301.

& Supra, § 932 b,

An indictment alleging that the de-
fendant **did nnlawfully obtain from
the said C. C. a chegue for the sum of
£8 145, 6d. of the moneys of the said
W.W.,” is a sufficient allegation of the
ownership of the cheeque. R. v. God.
frey, Dears. & B.C. C.426; 27 L, J.
M. C. 151. Ses Whart. Cr. PL & Pr.
§§ 191, 218,
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& Supra, §§ 931, 948 ; Whart, Cr. P.
& Pr. §§ 252, 470.

¥ Btate ». Ellison, 58 N. H. 325,

¥ Supra, § 932 ; Beason v. State, 72
Ala, 191; Garner v. Btate, 36 Tex.
693; Maddox ». State, 14 Tex. Ap.
447. See Gadson ». State, 36 Tex.
35¢; Case v. State, 12 Tex. Ap. 293 ;
Stone v. State, Ibid. 193; Whart. Cr.
PL & Pr. § 218,

¥ Btate ». Bartlett, 55 Me, 200;
Fisher v. Btate, 40 N. J. L. 169;
Whart. Cr. PL. & Pr. § 191,

¥ Com, p. Bmith, 116 Masg, 40. See
Johngon v», Btate, 39 Tex. 393.

1 Wedge ». State, T Lea, 684,

® Supra, § 932, 935

13 Supra, § 949,

¥ Thompson », Btate, 9 Tex. Ap. 301.

¥ Supra, §§ 932, 9386,

Pr

e
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X. VERIICT.

§ 980. The subject of verdiet, when there are lumping valuations,
is elsewhere fully discussed.! It has been zlso seen that a verdict
may go to a part of the articles alleged to be stolen, when each has
a specific valuation.? Whether a valuation of the goods in the
verdict is requisite 18 also elsewhere noticed.?

XI. RESTORING ARTICLES BTOLEN.

§ 981. The statute 21 Ien. VIII. which is part of the common law
brought with them by the American colonists, declares By statute
that the person robbed, etc., *shall be restored to his acticles
money,” and direcis judges on conviction to award from 45 pe
time to time “ writs of restitution for the said money, restored.
goods, and chattels.”” The statutes 7 & 8 Geo. IV. and 24 & 25
Viet. add provigions which will hereafter be partially noticed.
Statutes on the same topic have been enacted in several of the United
States.* The statute 21 Hen. VIIL. extendod only to felonious and
not to frandulent fakings ; and hence hag been held not to include
embezzlements.® If thero be any gross neglect in prosecuting, the
prosecutor is stopped from asserting his right.®

§ 981 a. The statute 21 ITen. VIIL. limits the restoration to * the
money, goods, or chattels,” robbed or stolen, .and un(,’fer Gonds my'
this statute it is part of the sentence of a convicted thief be followed
that he “ restore the property stolen, if not already re- g;s?gt?efsc'f

stored.”” Two points of difficulty here arise. (1) The with
firgt is whether the goods can be followed into the handa

of innocent assignees. The statute of 21 Hen. VIII, warranting this
interpretation, the statates of 7 & 8 Geo. IV. and 24 & 25 Vict.
were passed to protect bond fide purchasers. Unless, however, a

clear case of bond fides 13 made out, the court will order a writ to

1 Supra, § 951; Whart. Cr. PL &
I'r. §§ 736 et seq.

® Whart. Cr. Pl & Pr. §% 252, 470,
736 of seq.

1 Whart. Cr. P1. & Pr. § 753.

* Bee as to Massachusetts, Com. »,
Bmith, 1 Mase. 245; Com. v. Bomdrie,
4 Gray, 418. As to New Hampshire,
Locke ». Staie, 32 N, H.108. As to

Virginia, Com. v. Henley, 1 Va. Cas.
145, -

5 R. v De Veaux, 2 Leach, 665; 2
East P. C. 789,539, It is otherwise
with the 24 & 25 Vict. See, generally,
Parker ». Patrick, 5 T. R. 175.

§ 1 Hale, P. €. 540} 2 Hawk. c. 23,
2. 56, ’
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§ 981e.] CRIMES, [BoOK 1I.

issue to restore the goods wherever they may be found.! And the
general principle is that property in a stolen chattel reverts to the
owner on conviction of the thief, and he may follow the chattel
wherever it may be, unless it be in the hands of dond fide innocent
purchasers.? (2) Can the owner, by this process, obtain the price
of the goods in case the goods have been sold by the thief? Cer-
tainly not under 21 Hen. VIIL., which gives title to the stolen
goods in specie, wherever they may be, and which, until limited by
T & 8 Geo. 1V., authorized the writ to follow the goods even in the
hands of #ond fide parchasers. Hence, if the goods eannot be found
in the thief’s possession, the court cannot assess upon the thief their
price., So, indeed, has it been decided in Magsachusetts.? And in
England it has been ruled that the court has no power, either by
statute or common law, to direct the disposal of chattels in the pos-
session of a convicted felon, unless such chattels specifically belong
{0 the prosecutor.*

Goods stolen from a servant may be thus recovered by the master,
if the goods be laid in the indictment as the master’s property.®

§ 981 5. Attempts at stealing have been already distinctively dis-
cussed.®

XITI, LARCERY FROM IIOUSE.

§ 981 ¢. By statute in several States larceny in a honse is made
Larceny - Gistinetively indictable. The gist of the offence, in such

fromthe  cage, is the fact of the larceny being committed in a
Ouse 8

statutory ~ house ; and this includes curtilage.” But larceny from
ofnce " an alley or court adjacent to a warehouse is not larceny
in a house ;* nor is larceny from a fence or piazza.railing ;° nor is
larceny of clothes hanging on the outside wall of a house ;2 though it
is otherwise when the things stolen are taken from a hook under the

! Bee R. ». Macklin, 5 Cox C. C.  © Suprs, 3§ 176, 178, 156,
216 ; and, also, B. v, Btanton, 7 C. & T R. ». Norris, R. & R. 69; Stanley
P, 431, v. Btate, 58 Ga. 430, See Com. %, Smith,
? Beattergood v, Sylvester, 16 Q. B. 111 Maszs. 429; State v. McCann, 19
506; R. ». Wollez, 8 Cox C. C, 337. Mo, 249 ; Uliman », State, 1 Tex, Ap,
3 Com. v. Bendrie, 4 Gray, 418, 220,
4+ R, v. Plorce, Bell €. C. 235; 8 Cox 8 Middleton », State, 53 Ga. 248,
C. C. 344, See El., BL & EL 509, But  ? Henry v. State, 3% Ala. 679,
sce Golightly ». Reynolds, Lofft, 88, 1 Martinez ». Biate, 41 Tex. 12§,
5 1 Hale P. C. 542.
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caves of the house.! Stealing a purse from a fellow lodger’s trunk
when in the house in whieh both lodge is larceny in a house 2 hut,
go far as concerns the particular parpose, the entry must be adverse.?
Henee the offence, so far as it involves a trespass in entering into
3 house, is not made out when the defendant is a married woman
and the house her husband’s.* Asis the case with other forms of
larceny, there must be a prior intent to steal, though it is not yeces-
sary that this intent should have been formed at the time of entrance
into the house.®

I Burge v, State, 62 Ga. 170. As to what is a * warchouse,” see

# Com. ». Smith, 111 Mass. 420. supra, § T03. As to out-houses, sce
'8 Gee State ». Chambers, § Ala, 855, supre, § T97. .

¢ Ses R, ». Glassie, 7 Cox C. C. 1; & Wardz, Com., 14 Bush, 233; Berry
Com. v. Hartnett, 3 Gray, 450. v. Btate, 10 Ga. 511.
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CHAPTER XIV.

RECEIVING STOLEN GOODS.

I, OFPENCE GENERALLY.

Becelving is a substantive oflence,
§ 982

Fact of stealing may be proved by
testimony of thief, but not by his
¢onfegsicns, § 982 a.

Gailty knowledge must be proved,
§ 983, .

Buch knowledge may be inferred,
§ 084,

Inference may be derived from
poesesslon, § 985,

If lareceny be proved dcfendant
cannot he convieted of receiving,
§ 088, .

Claim of title is a defence, § 987,

Honest intent is a defence, but
need not be Jucri causa, if intent
be frandulent, § 938,

If charge be jolnt, jeint act of re-
eeption must be proved, § 989,
Rceeeiving must be substantively

proved, § 900,

Reception must be from thief, §
990 a.

- Goods must lhave been of some
value, § 0901,

Beceiving goods with intent to re-
cefve reward is within rule, §
a01.

‘Wife cannot be convicted of receiv-
ing goods stolen by hushand ;
tut husband is responsible for

connivance at hix wife's gudlty
reception, § 992,

Reception against will of thicf is
not within rule, § 993.

Conflict as to whether indictment
lies in ome Btate for receiving
goods stolen in another, § 994,

Place of reecption to be inferen-

. tially proved, § 995.

Reception after statutory larcenies
indictable, § 996,

II. INDICTMEKT, )

Name of thief need not be given, §
997,

Not necessary to aver conviction of
thief, § 098,

Scienter and unlawfuluess neces-
sary, 999,

Time and place need not he stated,
§ 1000.

* Taking® or * stealing’” must be
averred, § 1001,

Goods must be accurately de-
seribed, § 1003,

Yalue must be averred, § 1003.

Counts may vary with ownership,
§ 1004,

Counte for larceny snd receiving
may be juined, § 1005,

Simultaneous reception of goods of
different owners not ono offence,
§ 1008, )

I. OFFENCE GENERALLY.

Recelving -
iz a gub-
Etantive
offence.
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§ 982. REcEIVING stolen goods knowing them to be
stolen, and with intent to prevent the owner from recov-
ering their full enjoyment, is now a substantive offence,

P

CHAP. XIV.] RECEIVING STOLEN GOODS. [§ 9824qa.

if not by common law, at least by statute.! The offence at common
law is a misdemeanor ;* though by the statute of 3 W. & M. ch. 9, i
was made accessaryship after the fact to larceny and hence became
felony. By the 1 Aune stat. 2, ch. 9, it was provided thai where
the prineipal was not couvicted of the larceny (which then was a
prerequisite to a conviction of an accessary), the receiver could be
convicted of the misdemeanor of receiving. Where, however, the
offence is combined with harboring and sheltering the thicf, then it is
acccesaryship after the fact to larceny.® At common law this would
operato as a merger; but merger is now prevented by the statutes
making gruilty reception of stolen goods an independent ofence.*

§ 982 a. The first point to be shown, in an indietment-for receiv-
ing stolen goods, is that the goods were stolen,® and to -
prove this fact the thief is a competent witness.® His ft?,;ﬁigfg
testimony, however, like that of all other accomplices,’ maybe

. s proved by
is to be serupulously weighed, and upon it, if uncorrobo- testimony

rated, a conviction should not be permitted to rest.> And ‘,;ﬂ{“%?{;m
bare possession of the stolen property is not suffictent comes-
corroboration.? Unless confederacy be proved aliunde,

and unless the confession be made during the continmance of the
confederacy, the confession of the thief himself, being the princi-
pal, is not admissible against his accessaries.”® But it is receivable

when the admission of guilt is made by the thief in the receiver’s

presence, even though the thief was af the time in custody.™

1 Fnfra, §§ 997 et seq.; Com. v. Barry,
116 Mass. 1; Com. v, Sullivan, 136
Ibid. 170; Btate v. Weston, 5 Conn.
527 ; Shriedley v, Btate, 23 Ohio 5t.
130 ; Turner ». State, 40 Ala. 21,

2 2East P.C.142; 1 Hale P. C.619;

-1 Chitty C. L. 950; State v. Hodges,

55 Md. 127.

% R. v. Smith, L. R. 1 C. C. 270,
Infra, § 986,

¢ See Peopls ». Reynolds, 2 Mich.
492; Peopls v. Maxwell, 24 Cal. 14;
Nourse ». State, 2 Tex. Ap. 304; Biate
v. Coppenbnrg, 3 Strob, 273.

5 R, v. Kenney, 13 Cox C. C. 397; 2
G. B. D. 807 ; Com. v. Whito, 123 Mass.
430; Hoy v Com., 32 Grat. 946;
O'Connell ©. Btate, 55 Ga. 296. BSee

Owen v, State, 52 Ind. 379. That goods
taken by robbery or burglary are
stolen, see R. ». Wardreper, Bell C. C.
249; 8 Cox C. C. 264; Shriedley .
Btate, 22 Ohic Bt. 130.

§ R. v. Haslam, 2 Leach, 467.

T Whart. Crim. Ev. § 439,

& R, ». Robinson, 4 F. & F. 43; Whart.
Crim. Ev. § 441.

¢ R. v. Pratt, 4 F. & P. 315. Bee
Com. v. Savory, 10 Cush. 535 ; Durant
v. People, 13 Mich. 851 ; Whart. Crim.
Ev. § 442,

¥ R. 7. Turner, 1 Mood. C. C. 347;
Whart. Crim. Ev. § 698,

% R, » Robinson,'4 F. & F. 43;
Whart. Crim. Ev. § 679. :

809



§ 984.] CRIMES, [Boox 11,

§ 983. Guilty knowledge, involving guilty intent, on the part of
the defendant, is essential to the constitution of the of.

E;‘;‘\Hcdge fence.! This may be shown either by the evidence of
ifrgzg. the principal felon, supported by corroborating facts? or
inductively by proving that the defendant bought them

very much under their value? or denied their being in his posses-
sion, or the like. To show a guilty knowledge, other instances

of receiving may be proved ;* even though they be the subjects of -

other indictments antecedent to the receiving in question® But
where there is a marked difference in time and character in the re-
ceptions, one cannot be received to prove the other.®

984, Whether the defendant knew that the goods were stolen
is to be determined by all the facts of the case. It is not necessary

t Bee R, v, Densley, 6 C. & P. 399;
Copperman v, People, 56 N. Y. 591;
May v. People, 60 I11. 11% ; Andrews v,
People, Ibid. 204; State ». Caveness,
78 N. C. 484 ; Hugginz ». State, 41 Ala.
393 ; Wilson ». Btate, 12 Tex. Ap. 481,

2 R. ». White, 1 F. & F. 665; Com.
v, Bavory, 10 Cush. 535; Goldstein v.
People, 82 N. Y. 231; Friedberg ».
People, 102 1L 160,

3 1 Hale, 619 ; R. ». Carter, 12 Q. B,
D, 522; 15 Cox C. C. 448,

‘In Andrews v. People, 60 Ill. 354,
it was held that where a recond-hand
retailer of ¢lothing was indicted for re-
ceiving stolen goods, and, as fending
to prove guilty knowledge, evidence
was introduced that bhe had only paid
for the elothing about one-third of its
value, it is error to refuss to permit
the defendant to prove that, according
to ueage, dealers in second-hand cloth-
ing do nof generally pay full prices for
clothing, but purchasze it at a redue-
tion, and, from the character of the
business, they are compelled to sell
new clothing for the price of second-
hand goods, and hence they must pur-
chase out of season and at reduced
prices. 14 wag said by the court that
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such evidence wounld tend to rebut the
inference of guilty knowledge drawn
from the fact that acrused Lad pur-
chased the goods at very low rates.

i R. v. Dnon, 1 Mood. €. C. 146; R,
v, Qddy, 2 Den. C. C. 264; R. v, Nich-
olls, 1 F. & F. 51; People v. Rande, 3
Tarker C. R- 335 ; Shriedley v. State, 23
OLio Bt. 130; Yarborough ». State, 41
Als. 408; Devolo v. Com., 3 Metc,
(Ky.) 417. Bee, on the point generally,
Whart, Cr. Ev. § 44; and, as indicat-
ing limits to this, see Com. ». Hills, 10
Cush. 530; State v. Ward, 49 Conn.
429.

5 R. », Davis, 6 C. & P. 177; 2 Russ.
on Cr. 251,

¥ R. v, Oddy, ut supra; Coleman ».
People, 55 N, Y. 81; B.C,, 58 Ibid. 555.

In England, by statute, prior inde-
pendent receivings may be put in evi-
dence to prove guilty knowledge ; but
the goods, 50 received, so it has been
held, must have been in the defend-
ant’s possession at the time of the lar-
ceny on trial. R. v. Drage, 14 Cox C.
C. 85; R. v. Carter, L. R. 12 Q. B, D.

522; 50 L. T. N. §, 432; 15 Cox C. C.
448,

e AT

CHAP. XIV.] RECEIVIKG STOLEN GOODS. [§ 986.

that he should have heard the facts from eye-witnesses. e is
reguired to use the eircumspection usual with persons

taking goods by private purchase; and this 1s eminently ]S{Ef,%ledge
tho case with dealers buying at greatly depreciated rates.! ;313};3[1;_0 in-
That which a manin the defendant’s position ought to have

suspected, he must be regarded as having suspected, as far as was
necessary to put him on his guard and on his inquirics.” But it
has been said that, to justify a conviction in the case of goods found,
it is not sufficient to show that the prisoncr had a general knowledge
of the circumstances under which the geods were taken, unless the
jury is also satisfied that he knew that the circumatances were guch
as constituted a Jarceny.®  The proof in any case is to be inferential ;
and among the inferences prominent are inadequacy of price, irre-

sponsibility of vendor or depositor, and secrecy of transaction.
§ 985. When goods, shown to have been stolen, are retained by

o party in his hands, under suspicious cireumstances, the

Inference

burden may rest on him to explain how he came into ..oy 7,

their possession.® But mere possession of stolen goods

will not sustain & conviction. 8

rived from
possession.

§ 986. As an elementary principle, if larceny by the defendant

be proved, though the offender appear only to bc_ 2 ¢ larceny
principal in the sceond degree, the charge of rcceiving beproved

defendent

falls, because the offences are substantially distinet, and canuot be

convieted

because there can be no guilty reception unless there be o recciv-

g prior stealing by another.” But this reasoning fails,

1 B, . White, 1 F. & ¥. 665; R. v.
Wood, Ibid. 497—Bramwell. See Btate
v. Beovel, 1 Rep. Const. Cf. (I Mill)
274,

2 Com. v. Finn, 108 Mass. 466.

8 R, ». Adams, 1 F. & F, 86. BHee
Rice v, Btate, 3 Ileisk. 215.

4+ Adams », State, b2 Ala. 379; Col-
lins . State, 33 Ibid. 434

& [;. . Langmead, L. & C. 427 ; State
. Brewster, 7 V1. 118 ; Btate v. Weston,
9 Conn, 527.

€ R. ». Woodward, L. & C.122; 9
Cox (. €. 95; Durant » People, 13
Mich. 351 ; Jones v. State, 14 Ind. 346 ;
Btate v, Emerson, 43 Iuwa, 172, Asto

ing.

preswmption to ba derived from posses-
sion of stolen goods, see Whart. Crim,
Ev. § 758. ’

? R. . Perkins, 12 Eng. L. & Eq.
587; B Cox C. C. 554; 2 Den. C. C.
459 ; R. v. Gruncell, § C. & P. 365; R.
v. Cogging, 12 Cox C. C. 517, State v.
Tves, 13 Ired. 338 ; Conner v. State, 25
Ga. 515 ; Teidoman v. State, 4 Strobh,
309 State ». Honig, 78 Mo. 249 ; Siate
z. Smitl, 37 Ibid. 58 ; State v. Moultrie,
33 La. An. 1146 ; See R. v. Smith, 33
Eng. L. & Eq. 531; Dears. C. C. 496,
6 Cox €. C. 5564; L. p. Dyer, 2 East P.
€. 767 R. v. Atwell, Ibid, 768, This
applies where the defendani was prin-
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§ 988.] CRIMES, [B0OK II.

when on an indictment for receiving, proof transpires to show that
the defendant was also an accessary before the fact. The offences
are so distinet that one cannot be said to merge in the other,
nor is conviction of the one in any way incompatible with convie-
tion of the other. Hence, in defiance of such testimony the de-
fendant, if there be sufficient evidence of gullty recciving, may be
convicted of such receiving.!

§ 987. Evidence that the thief had at one time been lawfully
Claim of employed to sell such articles to the defendant will war-
iitlo o de- rant an aequittal, in the absence of any evidence that

" the defendant knew that the authority had heen with-
drawn.® And the declarations made by the alleged vendor of the
defendant at the time of the act, are admissible for the defence ;?
and so0 of the defendant’s declarations at the time when the goods
were found on him.*

§ 988. If the intent be honest (e. g., to receive zoods for owner
Honest or to entrap and detect the thief), th.c offence iz net con-
inteut a stifuted.®* But on the other hand, it is not necessary
butneed  thab the offence should be lueri cause. It'is enough if
not be lueré the object be to shelter or accommodate the thief,$ or
intent be  in any way to defraud the owner.” And, as i elsewhere
frandulent. b ..

seen, an intent to get by the receiving a reward is «
Jortiori sufficient to satisfy the statutes.®
When the statute requires an intent it must be latd ?

cipal in the second degree in the lar-
ceny. R. v Cogping, ut sup.; R. o,
Gruncell, ut sup. Bee supra, § 582,

1 Btate v. Coppenburg, 2 Strobh. 2¥3.

2 R.z. Wood, 1 F, & F. 497; and see
supra, §§ 884-85; but see Cassells ».
State, 4 Yorg. 149 ; Wright o. Siate, 5
Ihid, 154,

3 Poople v. Dowling, 84 N. Y. 478
Lander . People, 104 {il. 248 : ‘Whart.
Crim. Ev. §§ 263, 691, 761. Bee State
v. Daley, 53 Vi. 442,

¢ Ibid. Beée Whart. Cr. Ev. §§ 263,
691, 761, for cases. Thatl the defend-
ant’s explanation may be negatived
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inferentially, ses R. v. Ritson, 50 L, T,
N, 8, 727 ; 15 Cox C. C. 478,

§ Supra, §§ 883 et seq.; Aldrich ».
Pecple, 101 I1L. 16.

¢ K. ». Richardson, 6 C. & P. 835;
R. v, Davis, Tbid. 177 ; Com. . Beaﬁ,
117 Mass. 141 ; Btate ». Hodges, 55 Md.
127; Btate v. Rushing, 69 N. C. 29;
State . Beovel, 1 Const. R. (8, C.) 174,

7 People v. Johngon, 1 Parker . R.
504 ; Rice ». Btate, 3 Heisk. 215 ; Stata
v, St. Clair, 17 Towa, 149,

8 Supra, § 119; infra, §§ 991, 1416,

? Pelis v. State, 3 Blackf. 28,

CHAP. XIV.] RECEIVING STOLEN G00DS, 8 990.

§ 989. If two defendants be indicted jointly for receiv-
ing, a joint act of recciving must be proved in order to u ?0’]‘:1"5“

* convict both.t  Proof that the goods were found in their i0intact of

_ N reception
joint possession may give an inference which will support must he

. proved.
this conclusion.?

_But although a joint act of receiving must, under a joint indict-
ment, be proved to sustain a joint conviction, yef, even without
this, the indictment, it seems, is good under the English statute,
against the one who first received.® Nor is it necessary that all
the alleged joint receivers should have had actual possession. The
possession may be constructive.® A master and servant may be
convicted of joint reception on evidence of a receiving by the ser-
vant under the master’s orders, but in the master’s absence.®

§ 990. Reception must be substantively proved.® Manual posses-
sion or touch is unnecessary in order to sustain conviction; L o on
it is sufficient if’ there is a control by the receiver over musthbe
the goods.” A person is said to Teceive goods improp- tvery
erly obtained as soon as he obtainz control over them Proved:
from the person from whom he receives them ;® and the mere aiding
in the gecreting or disposal of the goods constitutes the offence.?
When the goods were unlawfully received by a servant or wife of the
party charged, it is necessary, in order to make him a receiver, that
he should have done some act in the way of joining in the reception.”

1 R, v. Messingham, 1 Mood. C. C.
257,

¢ Btate », Brewster, 7 Vt. 118 ; State
v. Weston, » Conn. 527. See R. o,
Langmesd, L. & C. 427.

1 R. . Dovey, 4 Cox C. C. 428; 15
Jur, 230; E. v. Meseingham, T Mood.
C. C. 257; Whart. Cr. Pl. & Pr. §
314, 755, 540, The necessity of an
election is removed by Stat. 14-15
Viet., nnder which there can be a con-
viction of defcndants severally.

¢ R, ». Rogers, 37 L. J. M. C. 83,

& R. ». Parr, 2 M. & Roh. 34¢.

5 R. v, Wiley, 2 Den. C. C. 37; 1
Eng. L. & Eq. B67; Jones v. State, 14
Ind. 344 ; Faunnee v. People, 51 I11. 311.

7 R. v. Miller, § Cox C. C. 353: R,

v. Bmith, 33 Eng. L. & Eq. 53t ; Dears.
456 ; 6 Cox. C.C, b4 SBtate v, Turuer,
1% Iowa, 144; Btate ». Seovel, 1 Reap.
Const. Ct. (1 "Mill.) 274; Huggins ».
State, 41 Ala. 393, Bes BR. ». Hil, 2
C.&E. 978; 1Den. (. C. 453; F. &M.
150. Supre, § 924.

# Bteph. Dig. €. L. art. 353; citing
R. ». Wiley, 2 Den. 37.

& Bhriedley ». State, 23 Ohio Bt. 120;
Pecple ». Stakem, 40 Cal. 503; see
State v, 8t, Clair, 17 Iowa, 14%.

1 Thid. A.’8 wife, in A.’s absence,

" receives stolen potatoes, knowing them

to be stolen. The jury find that A.
# aftorwards adopted his wife's re-
ceipt.” This finding -is not suflicient
to snstain a verdiet of guilty, as it is
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§ 991.] CRIMES. [Book 11,

The reception of the produce of the goods, however, is not the re-

ception of the goods.?

§ 990 a. The reception must be from the thief or the thief’s

Reeeption

agent.? If the owner resume possession of the goods

wast be  before they reach the receiver, there can be no convie-

from et g of the receiver.?

A receiver from g receiver, also,

provided there be no conspiracy,* is not, at common law, a receiver

from the thief.®

Goodsmust  § 990 & To constitute the offence tho goods must be

be of somae
value,

Recciving
goods with  them to be stolen, for
intent to

of some value, thongh this may be inferentially shown.®
§ 991. A party who receives stolen goods, knowing
the purpose of returning them to

reccivere-  the owner on payment of a reward, is guilty of receiving

ward is Fi
within raze, Under the statute.

congistent with A.'s having pasaively
consented to what his wife had done
without taking any active part in the
matter. R, ». Dring, D. & B, 329.

Al's wife, in A.’s absuence, receives
stolen goods, and pays the thief 64. on
account, The thief then tells A., who
sirikes & bargain with the thief, and
pays him the balance. A, has received
stolen goods, krowing them to ba
stolen. R. ». Woodward, L. & C. 122.
These cases are cited from Steph, Dig.
C. L. art, 353. Imfra, § 992,

3 U. B, v. Montgomery, 3 Sawy, 547,

? R. v. Dolan, supre; R. ». Wiley, 2
Den. C. C. 37; B.v. Wade, 1 C. & K.
789; R. v. White, 123 Mass. 420.

3 K. ». Dolan, 2% Eng, L. & Eqg. 533;
Dears, 436 ; 6 Cox C. C. 449; 8. P., R.
v, Haneock, 38 L. J. (N. 5.) 787; 14
Cox C. C.111; gualifying R. ». Lyons,
C. & M. 217; C¢f. R. v. Schmidt, L. R,
1¢. C.16. Bee London Law Times,
Nov. 1878, p. 89.

‘A prisoner was convicted of feloni-
ously receiving stolen goods nnder the
following cirenmstances: The goods
were stolen, and sent by the thief in a
parcel by railway, addressed to the
prisoner. A policeman’ belonging to
the railway company, from information
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he had received, examined the parcel
#t the railway station at its place of
destination, ard stopped it. Tt was
called for by cne of the thievss on the
day of its arrival, and refused to him,
A porter of the company, the next day,
by the direction of the policeman, took
it to a house which the thief who had
called for it designated, and it was
there reccived by the prizsoner. It was
held that tho conviction was wrong, as
the goods had ceased to be stolen goods,
within the statute, at the time of the
receipt by the prisoner. R. ». Bchmidt,
10 Cex C. C.172; L. R. 1 C. C. 15,

4 Com. v, White, 123 Mass. 430.

5 Bee R. w. Rearden, L. R. 1 C. C.
31; 10 Gox C. C. 241;.U. B. », Deliare,
6 Bis. 308 ; State p. Ives, 13 Ired. 338.
See Cor. v. Finn, 108 Mass. 466, and
under Nebraska Code, see Levi v. Btate,
14 Neb, 1.

§ Supra, § 882, Biate v Fenm, 41
Conn. 580 ; Com. v. Smith, 1 Mass, 245 ;
People ». Wiley, 3 1lill, 134; Siate
v. Krieger, 68 Mo, 98 ; State v, Bmart,
4 Rich. 8, C. 355. As to averment of
value, seo infra, § 1003,

7 Peopler. Wiley, 3 Hill (N. Y.) 194 ;
Btate ». Pardee, 87 Ohio 5t, 83. Supre,
§ 118 ; infro, § 1416.

CHAP, XIV.]

RECEIVING STOLEN QO0DS, [§ 895,

© §992. A wife cannot be convicted of feloniously re- Wife can-

0ot be con-

ceiving goods stelen by her husband.! Nor ean she, in victed of

receiving

England, be convicted jointly with her husband of re- ;50

ceiving.?

stolen by
husbhand ;

A husband is responsible for his wife’s guilty recep- but bus

band is

tion, he knowing and afterwards adopting the sameS responsivie

But it is otherwise when the reception iz without his

knowledge and apart from him.*

for conniy-
ing at hig
This, of course, does wil’s

. guilty

not in any way impinge on the prineiple that a husband reception.
may he convicted of feloniously reeeiving property which

his wife has stolen voluntarily and without any constraint on his
part, if he received it knowing that she had stolen it.®

§ 993. When a second thief takes goods from a first

Reception

thief without the latter’s will, this is larceny.® Dut if againstwill

of thief is

the reception is with the first thief’s assent, this 13 re- ot within

ceiving stolen goods.”

rule.

§ 994. A person receiving in the State of A. goods stolen in the
State of B. ig indictable in the State of A. for receiving
such goeds, if bringing the goods in such State is there [ Jio0

held to be larceny.’

Confllet as

indictment
lies in one

In England, the practice is different. Thus, where a State for

person had stolen goods in Guernsey and brought them
to England, where he was faken and committed for trial,

receiving
s

stolen in
another.

it was held, that Guernsey not being a part of the United
Kingdom, he could not be convicted of larceny for having them in
his possession in England, nor of receiving in England the goods so

_ gtolen in Guernsey.®

§ 995. The place of recoption, like the place of steal- Flaceof

reception

ing, is to be inferred from all the circumstances in the tohe infer-

case.

! R. ». Brooks, Dears. C. C. 184; 6
Cox {, C. 148; R. v. Kenny, L. B. 2 Q.
R. D. 307; 36L,J. (N.8.)36;8.C,,13
Cox C. C. 398, 8ee R. ». Wardroper,
Bell C. C. 249; 8 Cox C. C. 284, Su-
pra, § 83, _

¢ R. v. Mathews, 1 Den. C. C. 656; 1
Eng. L. & Eq. 549.

3 R. v. Woodward, L. & C. C. €. 122;
8 Cox C. C. 95. Supra, § 290,

4 R. v, Dring, Dears. & B. C. C. 329;
7 Cox. C. C. 382, Supra, § 83,

entially
proved,

& R. r. MeAthey, L. & C. 250 9 Cox
C.C. 251. Supra, § 83.

¢ Bee supra, § 945,

T R.v. Wade, 1 C. & K. 729.

# Com. ». Andrews, 2 Mass. 14; Com.
v. White, 123 Thid. 430. Beo supra, §§
270, 287, 281, 930, for & full discassion
of this topic.

9 R. =. Debraiel, 11 Cox C. C. 207
—Byles. Bee supra, § 201,

¥ Wills ». People, 3 Parker C. R.
473 : YWhart. Cr, Ev, § 108,
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§ 999.]

Reception
after statu-
tory lar-
cenies in-
dictable,

CRIMES,

[B0OK 11,

§ 996. When a taking is by statute made larceny,
receiving goods so taken is indictable under the statutes
against receiving. By the same reasoning it is indietable

to receive goods embezzled when such embezzlement ig
indictable, and even where this is not so by statute, it would be so

at common law.!

II. INDICTMENT.2

§ 997. The indictment need not set forth the name of any person

from whom the goods were received,® nor, according to

Kame of . :

thiefneed  the preponderance of authority, that they were received
t b

given. from some person or persons unknown.* When, however,

the principal felon is named, a variance is fatal.® Itis not
fatal to the averment of * unknown” that the grand jury have found
an indictment against a named person for stealing the same goods.®

Not neoes-
gary to aver

§ 998. It ianot essential, in any case, to aver that the

convietion  principal felon orthief has been convicted.”

of thief.

Setenter and
uunlawinl-

§ 999. It is fatal to omit the sciemter, which in some
shape must be averred.® The reception, also, must be

ness neces-  gyerred or implied to be unlawful.?

sary.

I R. ». Frampton, Dears. & B. 585.

? Bee, for indietments, Whart. Prec,
450 et seq.

8 BR. ». Wheeler, 7 C. & P. 170; R. v
Pulham, 9 Thid. 280; R. ». Thomas,
2 Bast P, C. Y81; Com. ». SBtate, 11
Gray, 60; Btate v». Hazard, 2 R. L.
474 ; People v. Gaswell, 21 Wend. §6;
8chriedley », Btate, 23 Ohlo 8t, 130;
State ». Coppenberg, 2 Btrobh. 273;
State v. Murphy, 6 Ala. 845 ; Stats v.
Smith, 37 Mo. 58 ; State ». Monltrie, 34
La. An, 479,

{ In gome Jurisdictions, however, it
iz mecessary to aver the name of the
thief ; State v. Beatty, Phil. (N. C.) L.
52; State v. Ives, 13 Tred. 33%; and
henee it is safer to give this, or state
the thief to be anknown. Compare R.
v. Jervis, 6 C. & P.166; Com. ». King,
9 Cush. 284; Swaggerty v. State, 9
Yorg~338.

* R. v. Woolford, 1 M. & Rob. 384;
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U, 8. w. D¢ Bare, 6 Biss. 358; Com. v.
King, & Cnsh, 284 ; though sce State ».
Ceppenherg, 2 Strobh. 273.

¢ Com. ». Hill, 11 Cush. 137. Asto
this point, see Whart. Cr. Ev. § 97,

T Com. » King, 9 Cush. 284; R. ».
Woolford, 1 M. & Rob. 884,

3 Whari. Cr. Ev. § 164 ; R. », Larkin,
26 Eng. L. & Eq. 572; Dears. 365; 6
Cox C. C.377. As to averring seienter,
see Hagging ». State, 41 Ala, 303 ; and

see Com. ». Cohen, 120 Mass, 198;°

Pelts v, Btate, 3 Blackf, 28, Supra, §
164. The reception must be averred
to have beon felonious or fraudualent,
Peaple w. Johngon, 1 Parker C. R.
564.

In Tenmeszee, an indictment for re-
ceiving stolen goods munst charge the
defendant with receiving them with
intent to deprive the troe owner there-
of. Hurell ». State, 5 Humph. 68,

® Btate v, Hodges, 55 Md, 127,

CHAP, XIV.]

§ 1000. The time and place

RECEIVING SBTOLEN GOODS.

[§ 1003.

when and where the Time and

goods were stolen need not be stated in the indietment.! piuce need

not be

An indietment, which avers that the defendant re- stated.
ceived on a specified day goods ¢ before then” stolen,
may be sustained by proof of his receiving after the theft goods

stolen on & later day.?

§ 1001. When it is charged that the goods were ¢ feloniously
stolen,” it 13 not necessary on an indictment against the
receiver by himself, to 2dd the words “taken and carried *Taking”

or 't steal-

away.”’? But merely “carry” without being followed by ing” muss

““away,” is defective when receiver and thief are charged

together.d

be averred.

§ 1002. The indictment should describe the goods with accuraey,
and a variance in this particular will be fatal.® If, how-
ever, ag'in larceny, the crime be established in respect musibe

to only a single article, though the indictment describe

accurately
described.

several, the defendant may be convicted.® But articles
belonging to several persons cannot be at common law joined.?

It is not necessary to allege that the goods were received upon
any consideration passing between the thief and the receiver.®

§ 1003. The rule of value laid down as to larceny applies equally
to receiving stolen goods.? It may here be specially
observed that no judgment can be pronounced in either JX =704
offence, except for specific articles, as charged in the in-

dictment. 10 .

19 East P. C. 780; 1 Leach, 1068,
477 ; Starke C. P. 169; Com. v. Sulli-
van, 136 Masgg, 170; State ». Holford,
2 Blackf. 103 ; Btate v. Murphy, 6 Ala.
845,

2 Com, v, Campbell, 103 Mass. 436.
See Com. », Cohen, 120 Ihid. 198,

3 Com. ». Lakeman, 5 Gray, 82.

t Com. ». Adams, 7 Gray, 43.

& People ». Wiley, 3 Hill (N, Y.},
194. Agto how goods are to be sel
aut, sce Whart. Or. Pl. & Pr. § 206;°
Whart, Crim. Ev, § 121 ; and as to the
designation of written instrumenis,
Whart. Cr. Pl. & Pr. § 167; Whart.
Crim. Ev. § 114,

VOL, L—b2

Value must

§ People v. Wiley, ut supre; Whart.
Cr. PL & Pr. §§ 250, 470, 736.

? Kilrow ». Com., 8% Penn. Bt. 480 ;
Whart. Cr. PL. & Pr. §§ 90, 252, 470,

8 Hopking o, People, 12 Wend. 786,

¥ Bee supra, § 952; and see, also,
Btate v. Watson, 3 R, L. 114. As to
value being necessary, see supra, §
990 &,

1 Where an indietment charges a de-
fendant with receiving various articles
of stolen property, knowing them to
be atolen, and specifically describes
each article, and avers the value there-
of, and he pleads that he ia “guilty of
receiving fifty dollars’ worth of said
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§ 1906.] CRIMES, [BooE 1L

§ 1604. Separate counts may he introduced averring separate

owners. It has been held that there may be as many
gz‘;njgw counts, under the statute, for receiving as there are
vith - counts for stealing, and that the prosecutor ought not to

be put to elect.! Ownership, when known, must in some
way be averred.? o '

§ 1005. Larceny and receiving stolen goods may be joined ;¥ and
Counts tor & count for receiving may be tacked to one for stealing,
jarceny and 50 a8 to be dependent on the latter for its sense, and yet
for recelv- . . . .
ing may be to stand independently in case of an acquittal on the
Joined. stealing. This is the uniform practice in Pennsylvania.
In England, this practice was sustained on an indictment in which
the first count charged the prisoner with larceny, on which the jury
found a verdict of not guilty ; in a subsequent count, the prisoner
was charged with having received the article, ““so as aforesaid
feloniously stolen,” on which the jury found a verdict of guilty.
It was held that there was no repugnancy; for that, although the
word ¢ aforesald” In a -subsequent count virtually incorporates in
that count all the previous averments as to time and place, the
words “ so as aforesaid feloniously stolen” did not necessarily mean
that the article had been stolen by the person named in the first
count, but only that it had before then been feloniously stolen by
gome person.t

A thief and a receiver of stolen goods may be jointly indicted.s

§ 1006, A conviction and sentence for having received the goods

—— of A. B., knowing them to he stolen, is no bar to a fur
ous recep- ther mdictment for having received the goods of C\. D,

yroperty, in manner and form as set 1 B. ». Craddock, 2 Den. C, C. 81 ;

forth in the indictment,” no wvalid
judgment can be rendered against him
un such plea. O’Cennell » Com., 7
Met. 460.

I R. v. Beeton, 2 C. & K. #60; 8, C,,
1 Den. C. C, 414, See Com. v. Cohen,
120 Mass. 198; Whart. Cr. Pl. & Pr,
§ 293. .

? State. ». McAloon, 40 Me. 133;
‘Whart. Crzm. Ev. § 97, Supra, § 932.

3 Whart. Cr. PL. & Pr. § 291, Swupra,
§ 978. SeeJohnson v. State, 61 Ga. 212.
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T. & M. 361; 1 Eng. L. & Bq. 663,

8 Corn. v, Adams, 7 Gray, 43.

In Massachusetts, when a defendant
ig convicted on an indietment which
charges him with receiving and aiding
in the concealment of stolen goods, he
is convieted of only one offonce, and if
the indictment properly charges the
defendant with eiding in the coneeal-
ment of the goods, he may be logally
senteneed, although the charge of re-
ceiving the gooeds js insufficieutly made.
Stevens v, Com., 6 Met. 241,

CHAP. XIV.| RECEIVING STOLEN GOODS.

at the same time and place, knowing them to have been
stolen, though the acts of receiving were one and the
same.! Whether the prosecution can waive this, and
include such double receiving in one count, is elsewhere
discussed.?

1 Com. v, Andrews, 2 Mass. 409. 2 Supre, § 948.
Seo supra, § 548 ; Whart. Cr. PL. & Pr. :
§ 471,
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CHAPTER XYV,

EMBEZZLEMENT.

. AGATNST SBRVANTS AND OTHERS

APTROPRIATING GOODS ROT YET

COKE TO THEIE MABTER.

Statutes not desiguned to overlap
the common Jaw. Larceny at
cominon law cannot be embezzle-
ment under statute, § 1009,

Statutes make it embezzlement forl

servant or clerk to appropriate
master’s goods before he receives
therm, § 010,

Employment need not be perma-
nent, § 1011.

Mere volunteer not within the
statute, § 1012.

Servant employed to change note
or sell produce s within statpte,
§ 1013,

Compensation is requisite to eon-
stitute service, § 1014,
‘Members of spcieties or partnersnot
servants within statute, § 1015,
Goodz may be followed through
suceessive reinvesiments, § 1016,

The * servant’” ueed not be the
gervant of the prosecutor, § 1017.

Servant includes employés of all
kinds, § 1018,

But not those fnvested with fidn-
clary discretion, § 1019,

Middleman isnot a servaut, § 1020,

tt Clerk’ is a person employed to
keep aceounts and collect money
thereom, § 121,

¢ Agent’” is wider in meaning than
clerk, § 1022.

¢ Virtue of employment” s test
in old statutes, § 1025,

Not necesgary that thing embezzled
should have heen reeeived in

820

direct conformity with em-
ployer’s directions, § 1024,

Prosccutor’s title not material ag
against third person, § 1025,

No defence thet money received
was under restricted llmit, §
1026,

If case iz larceny at eommon law, it
is not embezziement, e. g., where
goods are takenr after reaching
master, § 1027, -

Embezzlement covers only cases
which common law larceny does
not include, § 1028,

Diverging views in New York, §
1029,

Frand iz to be inferred from facts,
§ 1030,

No defence that money was received
from another servant, § 1031,
Goods must have been veceived on

account of maater, § 1032,

Goods must not belong to the de-
fendant, § 1083.

Middleman may be prosecutor, §
1034,

Corporation may be proseeutor,
but not illegal corporation, §
1035,

No defenee that a worthless secu-
rity was given In plaec of that
embezzled, § 1036,

Conversion of produce encugh, §
1037,

No defence that prineipals haye no
title to money, § 1088,

No defence that a trap was lald for
the efendant, § 1039,

Defendant may be tried in any
place of embezelement, § 1040,

CHAP. XV.]

Embezzlements created by federal

gtetutes must be tried in federal

courts, § 1641,

dimultaneous cinbezzlements may
be joined, § 1042,

Fiduciary relations must be
averred, § 1043,

Goods embezzled and ownership
must be accurately stated, §
1044.

When a felony, term * felonicusly'
must be need, § 1045,

Servant of joint masters may be
averred to be servant of either,
§ 1046.

Embezzlement may be joined with
larceny, § 1047,

Bill of particulars may be required,
§ 1048,

. Anaryst TRUSTERS, AGENTH, Bar-

LEES, AND OTHERS APPROPRIAT-

ING (GooD8 RECEIVED Bona Froe.

Statute cover? eases of trustees or
agents fraudulenily appropriai-
ing poods received bond fide for
prineipal, § 1049,

If case is larceny at common law,
prosecution fails, § 1050.

¢ Offlcer’ may be & nomen general-
fsgimunt, § 1051,

EMBEZZLEMENT. (% 1009,

“ Trustee™ is cue holding property
for another, § 1052,

Fraud to be inferred from eirenm-
stances, § 1053,

¢ Agents,” § 1053 a.

Copartners and members of com-
mon goelety mot °agents,” §
1054,

¢ Bajlee’? to be used in rostrieted
sense, § 10565,

" Person not capable of confracting

I,

iv.

raay be bailee, 1056,

Goods need not have heen received
frow prosecutor, § 1057,

Conversion must be inconsistent
with bailment, § 1058,

fome aet of conversion must be in
juriediction, § 1059,

Indictment must conform to sta-
tute, § 1060.

8pecial conditions of particular
statutes must be eaélsfled, §
1081.

At common law, indictment for

larceny is not enough, § 1062,
Evidence infercntial, § 1062 a.
Puprio OFpICERS,

Embezzlement by, a statutory
. offence, § 1063,

REcEIvING EMBEZZLED GOODS.
Indictable at common law, § 1064,

I, AGAINST SERVANTS AND OTHERS APPROPRIATING GOODS NOT YET

COME TO THEIR MASTER.

§ 1009. EMBRZZLEMENT is an intentional and fraudulent appro-

priation of the goods of another by a person intrusted
with the property of the same.! In the common law
definition of larceny, we must remember, there are two
gaps through which, in the expansion of busmess, many
criminals escaped. The first of these gaps is caused by
the position that to maintain larceny it is necessary that
the stolen goods should have been ab some time in the
prosecutor’s possession? The second results from the

Statutes
nok de-
signed to
ovg;;lap the
COMIION
law.
Larceny at
common
law cannot
he embez-
zlemnent by
statnte.

1 Ses TU. §. r. Conant, U, 8. Digt. Ct. Green, 8 Ves, 405, and criticism of Sir
Bost. 1879, 9 Cent. L. J. 129, per I.F. Stephen, in note xvii. to his Di-
Lowell, J. ; State v, Wolff, 34 La. An. gest of Criminal Law. Thig criticism

1153 : 13 Cent. Law J. 462, cloges as followa 1 —

® Boe supra, § 943. Cartwright ». “The point upon which the most
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§ 1009.] CRIMES, [BooK IL

assumption that when possession of goods is acquired bond fide
by & bailee, no subsequent fraudulent conversion (unless there
be breaking of bulk or some other rupture of the conditions of
bailment) can be larceny while the bailment lasts! To cure

subtle questions as to possession arise thing after roceiving it from his master.

CIIAP. XYV.) EMBEZZLEMENT. [§ 1009.

these defects were passed the embezzlement statutes of England
and of most of the United States.! These statutes were intended
simply to make penal two phases of theft not previously penal. If
a servant (and this is the first of the two) steal his master’s goods
before they have come into his master’s possession, this is to be in-
dictable as embezzlement. And the second is, that it shall be also
embezzlement for a trustee or bailee to fraudulenily convert to his

i3 the distinction between theft and The courtz, however, decided other-

embezzlemsnt,—a perfoctly useless dis-
tinétion, no doubt, and oue which the
legislature has, on two zeparate occa-
sions, vainly tried to abolish. Solong,
however, as it is allowed to axist, it is
necessary to understand it.

*I have already explained hbw a
man may retain the possession of a
thing of which he gives his servant the
custody. He retains a power over the
thing which is not the less real or
effective because he has to exercise it
through the will of another person,
who has undertaken te be the instra-
ment of his will. Suppose, however,
thai ingtead of the master’s having
given his horse to hiz groom, or his
plate to his batler, a horse-dealer has
delivered the horse to the groom, or a
silversmith has delivered plate to the
butler for his master; I sheuld have
thought that there was no real differ-
ence between these cages; that, inas-
much as the servant in each caso was
acting for the master, in the discharge
of a duty towards him, and under an
agreement to exevute his orders, the
master woald come into poszzession of
tho horse or the plate as soon ag his
servani received it from the dealer or
the silversmith, jugt zs he remaing in
yossession of the horse or the plate
when he givez the custody of it to his
groom or his butler. I should also
have thought that the servant whe ap-
propriated his master’s property to his
own use, after receiving it from another
on hLis master’s account, was, for all
purposes, in precisely the same posi-

wise. They have held on many ocea-
sions that, though the master’s posses-
sion continues when he gives the
¢nstody of a thing to his servant, it
does not begin when the servant re-
ceives anything on account of hig
master; on the conirary, the servant
Las the possession, as distingunished
from the custody, until he does some
act which vesis the possession in his
master, though it may leave the
custody in himself. If, during that
interval, he appropriates the thing, he
cominits embezzlement. 1fafterwards,
theft. The most pointed illustration
of this singular doctrine which can be
given oceurs in tho case of R. v. Reid,
Dears. 257. B. sent A., his servant,
with a cart to fotch coalz. A. put the
eozls into the cart, and, on the way
home, sold some of them and kept the
monsy. A. was convicted of larceny,
and the guestion was whether e ought
to have been convicted of embezzle-
ment. Itwas held that the conviction
was right, because, though A, had the
enstedy of the cart all along, yet the
posseasion of it and its contents was in
B., and thongh A. had the possesgion
of the coals whilst he was carrying
them to the cart, that poszession was
reduced to 2 mere custody when they
were deposited in the cart, so that
A.'s offence was larceny, and not em-
bezzlement, which it wonld have heen
if he had mizappropriated the coals
before they were put into the cart.”
Bee also infre, § 1050,
V Supre, § 971,

tion ag the servant who did the same -
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own use his master’s goods he may have bond fide received. Now,
as neither of these cases is larceny at common law, the statutes of
embezzlement in no way overlap the old domain of larceny. They
were passed solely and exclusively to provide for cases which lar-
ceny at common law did not include. Ilence, nothing that is lar-
ceny at common law is indictable under the English embezzlement
statutes, and those of a similar type ; and nothing that ig indictable
under these statutes is larceny at common law.* And by applying
this test we will find that the embezzlement statutes fall into two
distinct and widely different classes: first, those meeting the case of
servants and clerks appropriating their master’s property before it
reaches +his possession ; and secendly, those meeting the case of
trustees and bailees appropriating goods of which they obtained .
possession bond fide.® It shoald at tho same time be kept in mind

! See State ». Lanier, 89 N. C, 517;
State ». Shiver, 20 8. €. 392; State »,
Wolff, 54 La. An. 1153,

f Infra, §§ 1027, 1028. 3 Chit. Cr.
L. 921; R. ». Hedge, R. & R. 160;
Kebs v. People, 81 111, 8993,

3 The statntes, it is trne, do mot
always retain the distinctive featurcs
of the English statuies ; and in many
pases the iwo classes of embezzlement
‘are merged in omne. Thus, in Indi-
auna (State », Wingo, 8% Ind., 204} in
South Carolina (State w». Shiver, 20 8.
C. 392), and in Alabama (Planters’
“Ins, Co. », Tunstall, 72 Ala. 142), Jar-
cenies by servants having bare charge
have been made embezzlements, The
Kentucky statute provides that ** if any
carrier, porter, 6r ether person to whom
money ot other property or thing which
may be the subject of larceny may be
delivered to be carried for hire, or any

other perzon who may be intrusted
with such property, embezzle, or frand-
alently eonvert to hiz own use, or
seerete with intent to do so, any such
property, either in mass or otherwise,
before delivery at the place, or to the
perzon to whom the same were to he
delivered, he shall be confined in the
penitentiary not lesz than one nor more
than five years.”” This statnte has
boen held to embrace the case of ser-
vants receiving their master’s property,
and cmbezzling the same befors it
reaches him. Jobwnson ». Com., 5 Bush,
436. In New York all the common law
distinctions were swept away by § 528
of Penal Code of 1882, which made
larceny, embezzloment, and obtzining
goods by false pretence & single offence
under the name of larceny with a com-
won definition, For prier New York
law, see infra, § 1029. As to Califor-
828 -
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that it is within the power of the legislature, as has been recently
done in England, to provide, that under an indictment for larceny,
or for larceny in one count and embezzlement in another, there
may he a conviction of either offence.!

§ 1010. In those of the embeszlement statutes which were passed
Statuteg 10 Tmeet the case f’f servants, or persons having a bare
make it charge, appropriating their master’s goods before such

emhezzle- .
ment for  £00ds have reached him, the term “servant,” “ clerk,”

ﬁgﬂ%‘;;_ and “agent,”” are used to designate those on whom this
propriste species of embezzlement may be charged. ¢ Servant,”
sbe. In the English statute, is the first term used, and is that
cotvan hem, Which is invested with the most general signification.
Some of the decisions made in this connection will
now be noticed.

§ 1011. To bring a servant under the operation of the statute the
employment need not be permanent? Thus, where the
Employ-2  Prosecutor, having agreed to let the defendant Ccarry .out
o o per- parcels when he had nothing else to do, for which the
prosecutor was to pay him what he pleased, gave him an
order to receive two pounds, which he received and embezzled, he
was held to be a servant within the meaning of the set® And
.a drover who was employed to drive two cows to a purchaser and
Teceive the purchase-money, and embezzled the money, was ruled
‘to. be a servant within the meaning of the act.* A single transac-
tion may be enough to constitute service.’ The test is subordina-

tion to a master.® .
§ 1012, It has, however, been determined, that where the treas-

wrer of a charitable institution, in his individual capacity, permitted

nia, see Hedley, ex purte, 31 Csl. 108; mnot become larceny. State », Lanier,
People v, Balorse, 62 Ibid. 139, 89 N. C. b17.

Embezzlemont, under the federal ¥ R. v.Spencer, . & R. 289. SeeR.
statutes, ig not an infamous crime. U. ». 8mith, Ibid. 516; R. v. Carr, ITbid.
8. v. Reilly, 20 Fed. Rep. 46. 148 ; R. ». Hoggins, Ibid. 145; R.w,

I R, ». Cooper, L, R. 2C. C. 123,

® Com. ». Foster, 107 Mazs. 221. But
gee Johnzon ». Siate, 9 Baxt, 279,

While in England embezzlement is
thus made larceny, in Nerth Carolina,
while punishable as larceny, it does
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Tongae, Rell C. C. 289,

4 R. v, Hughes, 1 Mocd. C. C. 370;
Btate . Costin, 89 N. C. 511. See
MeCann v, U. 8., 2 Wy, T. 267,

*# R. v. Negns, L. R. 2 C. C. 34;
Campbell », State, 356 Ohio 8t. 70,

& Gravatt v. State, 26 Ghio 51. 162,

ST

CHAP, XV.] EMBEZZLEMENT, [§ 1014,

the defendant (the schoolmaster of the charity-sehool, appointed by
a committee of which the treasurer was a member, and -

whose sole duty was confined to the instruction of chi}- f;;g"é‘;‘:.
dren) in one single instance to receive & voluntary contri- 3‘1’: :’Q&:&
bution, for which he was to have no remuneration, the de-

fendant was not a clerk or gervant, or person employed for the pur-
pose, or in the eapacity of a clerk or servant.! We may therefore
conclude that a mere volunteer, permitted specially to-collecs a par-
ticular sum, is neither ¢ clerk” nor ¢ servant.” . )

§ 1018. It has been already seen that if a servant, who, having
bare charge, is employed to change a note or fo se.ll Servamt
goods, steal the note or the goods, this is larceny, as hig a”fha{;ge
possession is the possession of his master.? If, however, ;;*3':‘1 3::9,11
he obtain change for the note or sell the goods, and then Is within
secrete or abscond with the produce, this is not larceny, o
but embezziement, as the owner never was _in possession.! But 2
person employed specially, merely to get & chegque cashed, ¢ for
which he was, to receive sixpence,” is not & servant under the sta-
tate.5 *And the same view has been taken a8 t0 & broker under-
taking, on & particular occasion, to purchase: a certain bil'l.‘ .

§ 1014. It is essential to constitute a servant that his services
should be for some consideration. Yet this consideration Compensa-
need not be money; for if it consiet in clothes, food, or :il:-jcilug:iw o
home, it is, on general principles, sufficient to sustain an ..:?m;imm
action against the servant for neglect, and hence & prose- serviee.
cution for embezzlement. Even a right given to the servant to

1 R. p. Nettloten, 1 Mood. C. . 259.
£ R. ». Mayle, 11 Cox C. C. 150; E.

. Tyree, b B. 1 €. C. 1775 11 Cox C..

C. 241. BSee R. r. Freeman, 6 C. & P.
534. DBut see Ricard, ex parte, 11 Nev.
287,

Tn State v. Johneon, 48 Iowa, 370, it
was held that nnder the owa statnte

? Supra, §§ 956 et seq.

4 R. v. Sullens, 1 Mood, C. C.129;
E. v. Winnall, 5 Cox C. C.326; R. v
Hartley, R. & R. 139 ; R. v. Keena, 11
Cox C. C.123; L. R. 1 C. C.113; R.
p. Gale, 13 Cox C. C. 340; Btate v.
Foster, 37 lowa, 404 ; Johnson v, Com.,
b Bugh, 430,

the gervant or employ® must have been 5 R. v. Freeman, 5 C. & P. 6.
anthorized to receive the property, er See R. v, Mayle, 11 Cox ¢. C. 150,
the natare, scope, and extent of the People z. Dalton, 15 Wend. 681,
employment must have been such as - ® Com. ». Davis, 7 Bost. Law Rep.
to warrant the reeeipt of the property 94, per Alten, J.

embezzled.
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receive the gratuities and fees of an office is enough ;! and & fortiors
is this the case with commissions on a proportion of the profits,?
when such are fixed by rule.? There must, however, be wages or
compensatwn in some shape, or else the prosecution fails.*

§ 1015. A prosecution cannot be maintained against members of
Memhers o S0Cietie8 or agaiust partuers for embezzlements of this
societies  clags : beeause (1) the possession of the particular mem-
or partners
in frme ber or partner is the possession of the whole society or
ggﬁti“;ith firm ;* and (2) such members or partners cannot be
ll;ltl&‘tt"&e . sewants under the act to the firms or societies to which

they bvlong For the same reason a city officer, having
a distinet status, ig not the servant of the municipal corporation ;?
though it is otherwise when the officer is subordinate to the cor-
poration ;* in which case the relation of master and servant may
exist though the appointing power be elsewhere.? It is also other-
wise in cases where the government of a soclety is vested in
trustees, to whom the defendant, as treasurer, is _ digtinctively
subject.'® . _

§ 1016. In larceny, where it is necessary that the thing stolen

should, ¢n specie, have been at the time of stealing in
Goods may
be followed possession of the prosecutor, it is fatal to the proseceu-
o o tion if it appear that the woney charged as stolen was
renvest-  mot that which had been-in the prosecutor’s posses-

sion, but was its produce. But it is not so in the
present form of embezzlement, since the very essence of thig offence
is that the thing stolen should not have been in the prosecutor’s

possession. Hence a prosecution for embezalement may follow

! See R. » Adey, 1 Den. C. C. 571: R. w. Dipmse, 11 Ibid, 185; R. =
I, ». White, 8 C, & P. 742, Taffz, 4 Ihid. 169. Ses Com. v. Berry,
£R. v. McDonald, L. & C. 85: 9 99 Mass. 428, and see {nfra, § 1054.
Cox C. €. 10; Com. z, S8mith, 129 T R. » Barton, 1 Mood. ¢, C. 237;

Mass. 104 ; Campbell . State, 356 Ohio Williamns v, Stott, 3 Tyrw. G589,

5t. 70. ¥ R. v Carpenter, L. R. 1 C. C. 29 ;
# B. ». Hartley, R. & B. 139; R. ». though see Coats ». People, 22 N. Y.
Thomas, 6 Cox C. C. 403. 245.  Infra, § 1035.

¢R.v.Tyree, L.R.1C. C. 177; 11 % R. », Catlahan, 8 C. & P. 154.
Cox C.C.24L. Bea R. v. Biainer, L. See R. ». Jenson, 1 Mood. C. C. 434,
R.1C. €. 231. W R,z Prond, L. & C. 97; % Cox C.

B Bee supra, § 935 ; dnfra, § 1054, C.22; R. » Hall, 1 Mood. C, C. 474;

® R. v. Marsh, 3F. & F, 523; R. v. R.v. Carr, BR. & R. 198.

Bren, L. & C.346; 9 Cox C. C. 398; I Bee supra, § 962,
826
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money embezzled through a dozen reinvestments, so long as it is in
the embezzler’s hands.! The money which has flowed into the de-
fendant’s hands by virtue of his employment may have become ml.xed
with other moneys of the defendant, or may have been turned info
other shapes or forms of security. But, notwithstanding this, the

embezzler and his assignees with notice, may be prosccuted for

embezzling the funds received.?

§ 1017. An officer, it should be remembered, may be a servant,

and may embezzle money as such, and yet not bear the

The * zer-

relation of an Immediate servant to the prosecutors 1M vant’” need

not be the

an indictment. Thus, the treasurer of a society may be oo r s
a servant of the society, and as such may be guilty of ihe prose-
embezzling the funds of the society ; but if he be elected .

by the society, and governed by rules prescribed by the society, he
is to be deseribed as their servant, and not as the servant of the

board of directors or trustees.?

cuators.

Nor does it make any difference

that the appointment was in the trustees. The appointment may ]Je
in a principal officer, and the mastership in a subordinate, or vice
versd.* In this respect, as will be hereafter seen, the New York

statute varies from the English.®

§ 1018." The term ¢ gervant,” in the statutes, has been held to

include ;—

Servant?

- it
Employés in general, in respect to the particalar mas- ; cra ol
ter by whom they are paid and to whom they are ac- employds
countable ;¢ female house servants or domestics ;T appren-

i 8ee R, v. Balley, 12 Cox C. . 49;
R. v. Taylor, 3 B. & P. 506; 2 Leach,
974; R. v». Hall, 3 Stark. 67; R. ».
Gtale, L. R. 2Q. B. D. (C. C. R.) 141,
cited {nfra, § 1033. But zee Leonard v,
State, 7 Tex. Ap. 417; Webb v, State,
¢ Ibid. 319. As to tho right to follow
produce, see infra, § 1037.

1 But see apparently contra, Com. v.
Libbey, 11 Met. 64; Cew. ». Stearns,
2 Met. 243; discussed infra, §3 1018,
1033, 1037. As to conversion of pro-
‘duce, ses more fally infre, § 1037,

"8 R, v. Tyree, L. R 1C. C.177; 11
Cox C. €. 24]1. In this case, however,
thers was another ground for acguittal,

of all kinds.

viz., that the treasurer was a wolun-
teer, with no salary, As to gratuitous
servants, see dnfre, § 1019; supra, §
1014.

1 See R. ». Sa.llsbury, 50C. &I.155;
R. ». Thorpe, Dears. & B. 562, 8 Gox .
C. C. 29,

$ Infra, §§ 1029, 1033. As to mid-
dlemen see infra, § 1034,

5 Per Bayley, J., in Williams ».
Stott, 1 Cr, & M. 675; R. ». Dixon, 11
Cox C.C. 178; R. ». Thomas, § Ibid.
403 ; R. v. Fonlkes, 13 Ibid, 63. See
sry“ra, § 1024,

? R.v. Bmith, R. & R.267; R.o. Wll-
liams, 7 C, & 1" 338.
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tices ;! day laborers employed to

CRIMEH,

[BOCK 11,

take vegetables to market for sale

and to bring back the price;? cashiers and collectors of business
concerns, although admitted to a share of the profits, if they are

not liable for losses, nor entitled to any control of the business :®
commercial travellers ;* managers of insurance companies ;° stage

]

dr?vers ;* treasurers of railway corporations ;7 treasurers of town-
ships and other hodies corporate ;® solicitors appointed to collect debtg
for a salary ;* and tax collectors.® The fact that the transaction was

t R. », Mellish, R. & R. 50.

t E. », Winnall, b Cox C. C. 326.

3 R. v. McDonald, L. & C. 85; 9 Cox
C.C. 10 ; R. », Tarner, 11 Ihid. 552,

* B. v Tite, L. & C. 29; 8 Cox €. C.
458; R. v. Carr, R. & R. 198, fufre, §
1025.

# R. v Gale, L. R. 2Q. B. D. (C. C.
R.) 141.

§ People v. Sherman, 10 Wend. 298,

T Com. v. Tuckerman, 10 Gray, 173,

* B. v, Bquire, R. & R. 348; 2 Stark.
349; R, », Welch, 2 C. & K. 296; 1
Den. C. C.199; 2Cox C. C. 85; R. ».
Guelder, Bell C. C. 284; & Cox C. C.
372; R. v. Carpenter, L. R, 1 C. C. 29,
Bee R. v, Tyers, R. & R.402; R. v. Bea-
eall, 1 Mood, C. C. 16,

iR, o. Gibgon, & Cox C. C. 436,

®R. v Adey, 1 Den. C. C. 571;
though see R.v. Truman, 2 Cox C. C.
306. :

gir J. F. Stephen (art. 309), thus
states the law :—

A man may be a clerk or servant
although he was appointed or elsctod
to the employment in respeot of which
he I8 & elerk or servant by some other
person than the master whose orders
is bound to obey ;

** Althongh he is paid for his services
by a commission or share in the profits
of a business ;

# Although he is the clerk or servant
of more masters than one” {ses R. v.
Leech, 3 Btark. 70; R. », Batty, 2

828

Moody, 257; R. ». Carr, R. & R. 198.
Infra, § 10486),

** Although hé aots ag olerk or servant
only cccasionally, or only en the par-
ticnlar occasion on which his offenes is
committed.

*“But an agent or other person wlo
undertakes to transact businoss for
another, without undertaking to shey
Llis orders, nut necessarily a servante

‘ Because he receives a palary, or

‘ Besanse he has undertaken not to
accept employment of a similar kind
from any onse else, or :

“ Becauge he ig under a duty (sta-
tutory or otherwise) to acconnt for
money er other property received by
him,

*“If seems that in order that a clerk
or servant may be within the meaﬂing
of this article, it is necessary that the
objects of hia serviee should not be
eriminal, but 2 man may be such a
clerk or servant although the objects
of his service are in part illegal, as
being contrary to publie poliey.”

These points he illustrates as fol-
lows s

“A. was engaged by B. to solicit
orders. He was to be paid by commis-
sion. He was ai liberty to apply for
orders whenever he thought most con-
venient, but was not to employ himself
for any other person than B, A. was
not B.’s servant. RB.wv. Negus, L. R. 2
C.C.R.34. (Af.inR. v. Goas, Lon.
don Law Times, Feb. 18, 1882,)

““The treasurer of & friendly sociaty,

CHAP, XV.]
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r§ 1019.

out of the ordinary run of the servant’s business does not take the

case out of the statute!

§ 1019.-But fiduciary discretion to be exercised by the agent
according to his judgment, unshackled by fixed rules, is inconsistent

ander 18 & 19 Vict. ¢. §3, is not the
servant of the trustess of the society,
‘thongh by sectivn 22 he ia bound De-
fore seven days, after being required
by the trustees (in whom the money
iz vested by seetion 18), to account to
the trustees. R. ». Tyree, L. R.1C.
¢, R. 1T7. A treasurer would appear,
23 a rale, to be rather a banker than &
servant, but every case depends on its
gpecial circumstances. In R. v. Mur-

- phy, 4 Cox C. C. 101, the prizoner was
both clerk and treaswrer. See the ex-
planation of this case given in R. ».
Tyree. In R. ». Welch (1 Den. 199),
the circumstances wete very similar to
those of R.,r. Tyrea, and Coleridge, J.,
appears to have been patisfied that the
prisoner wag a servant, and did net
reserve the point. It is singular that
this case iz ot referred to in R. w.
Tyres. '

4 A parish clerk i8 not a servant,
bocause he is not vnder the orders of
apy particular person. R. ». Burton,
1 M. C. C. R. 237, explained in Wil-
liams v. Stott, 3 Tyrw, 688; 1 Cr. & M.
675.

it The chamberlain of the commons
of ‘a corporation, chosen and sworn in
at a court, but whose duty it is to
superintend the commons, and o re-
eeive certain duties, which he kept till
the end of the year, when his accounts
were andited and the balance paid

, over to hig guecesgor, i8 not & servant,
because he holds a distinet office, and
it not bound to pay at any time. Wil
liams ». Stott, 3 Tyrw. 688;1 Cr. & M.
675. !

“ The servant of a trade union may
be convicted of the embezzlement of its
funds, although some of its rules are

void, as being in restraint of {irade.
R. v. Stainer, L. R. 1 C. C. B. 230, In
the argument on this case both sides
assumed that, if the soeiety was crimi-
nal, the conviction ecould not be sus-
tained. Cockburn, C. J.,eaid: fItia
unnecessary to consider hew far ihe

criminal purpose of a society might’

affect its title to property.’ As stelen
property may be stolen from the thief
who stole it (1 Hale P. C. 607), the
question might deserve consideration
if it ever arose. R. v. Hunt, in the
pnext flustration, I8 in point, yet it is
anly & #igi prius deeision. :

* The servant of a soclety, the mem-
bers of which tock an untawiul path
ander 37 Gee. 1L ¢. 123, and 52 Geo.

ILL. . 104, capnot be convicted of em-

bezzlement for misappropriating the
fundg of the society. K. ». Hunt, § C,
& P, 642, by Mirehouse {(Com. Berj.),
after eensulting Bosanguet and Cole-
ridge, JJ.7?

In Massachnzetts it has been held, as
we will hereafter see (§1033), that when
an auctioneer has power to mingle his
principal’s goods with hig own he is not
a “ servant’ under the statute, of the
person whose property he sells; Com.
v, Btearns, 3 Met. (Mass.}; and that a
gollector of bills with this right is not
the servant or agent of his employer;
Com. v. Libby, 11 Mete, {Mass.) 64;
soe State ». Kent, 22 Minn. 41, But
although this may be correot under the
Massachusetts statute, where z series
of terms are uged antithetioally, it ean-
not hold where the terms ‘fservant’
and: **agent’’ are used in a general
senze. . i

! State v. Costin, 89 N. C. 511.

829

~



§ 1019.] CRIMES, [Boox II.

with the character of a servant; and where such discretion exists
Butnop  [he party cannot bo a servant under the statute. Thua
those in-  the relation of servant and master is held mot to exist
veated with . . : . .

flductary ~ Where A., being insolvent, assigns his estate to as-
dlseretion.  signees for the benefit of creditors, and is appointed by
them as agent to collect the debts due the estate ;! nor where the
bailiff of a county court in England receives funds for the high
bailiff ;> nor where a person employed to get orders for gooda and
to receive payment for them is at liberty to get the orders and
recetve the money when and where he thinks proper, being paid by
& commission on the goods sold ;* nor where there is nothing but
an.illusory salary, and where the whole business is left very much
to the agent’s discretion;* nor where the prosecutors decline to
appoint B. as an “ agent,” but say, * For all business you do for us
we shall be happy to pay you a commission;”’® nor where the
defendant, without any agreement as to remuneration, is simply to
collect debts as he pleases;® nor where a broker is employed
gpecially to purchase a particular draft ;7 nor where the business of
the defendant is to receive stock from the prosecutor to be worked
up into shoes in the defendant’s shop;® nor where a constable is

! R. v, Barnes, § Cox C. C. 129,

* OHAP. XV.] EMBEZZLEMENT, [§ 1022,

employed with diseretionary powers to collect or sue. In fine,

unlegs there is a settled arrangement that the servant in the particu-

lar matter acts for pay in obedience to a particular line prescribed
by the employer, he is not a “ servant” under the statutes.?
§ 1020. A person employed as middleman or go-between between
a manufacturer and operatives, to have work done by the A middle.
“latter on the former’s material; is not a servant of the man r;sa Egt
operatives under the statute.® . ¥ 5“. "
§ 1021. A “clerk,” in the sense in which the term is used in this
line of statutes, i3 a person employed by a superior to A% clork?”
keep accounts and to receive payments thereon.. Money lsa person
received by a clerk on bills given him to collect is money F.C05,
received in the course of his employment.t Th.e term 22}:2};“‘1
elerk, as used in the statutes, has been held to include moncy
persons acting as commercial travellers, even though

their compensation is by commission;® and though representing

several distinet houses ;* but if there be unlimited discretion given,

peither the term ¢ clerk” nor * servant’ applies ;? and the money or
goods embezzled must be received in the course of employment.?
§ 1022. As used in the Massachusetts statute, the term “ agents”

¥ bt I > 1
i i i gignification than  servanis’ or
is much wider In 18 sig —

2 R. v. Glover, L. & C. 466; 9 Cox
C. C, 500,

? R. ». Bowers, L. R. 1 C, (. 41,
Infra, § 1021,  Bee, to same effect, R.
v. Nogus, 420, J. M. C. 62; L. R. 2 C,
C. 34. “Where the prosecutor said:
‘I paid the prisoner commission but
1o salary ; he was not obliged to be at
my office at any particular time ex-
copting on Triday and Satarday, to
account for what money he had re-
ceived for me; I did not give the
prisoner directions {0 go to any parti-
cular place for orders; he went where
he pleaged,’ it waz held that he was
not a elerk or gervant, R. v, Mar-
shall, 11 Cox C. C. 450, C.C. R. But
where the prizoner was bonnd by the
termy of his agreement, ‘diligently to
empley himself in going from town te
town and soliciting orders,” he was
ruled by Losh, J., to be a clerk or

830.

servant. That learned judge, in re-
markably clear language, thus states
the law : If & person says to another
carrying on an independent trade, © If
you get any orders for me 1 will pay
you s commission,”’—and that person
receives monay and applies it te his
0w use, ke is not a “clerk or servant ;'
but if a man says, I employ yon and
will pay you, not by salary, but by
commission,”’—then the person em-
Ployed is a servant.’ R. v, Turner, 11
Cox C. C. 551."" Roscoe’s Cr. Ev. p. 447,

1 BR. v, Walker, Dears, & B, 600; 8§
Cox C. C. 1. 8ee R. v. Mayle, 11-Thid.
150,

*R.v.May, L. & C. 13; 8Cox C. C.
421, i

§ R. v. Hoare, 1 F. & F, 647.

! Bee Com. v. Davis, 7 Bost. law R,
o4,

® Com. ». Young, 9 Gray, B..

tclerks.”” The latter are restricted to the performanee _ £
of specific acts in a specific way; the former may or meaning
may not be restricted, and may, in faet, be clothed w1th. .

full powers to represent their principal with the same disgretion as
he might exercise himself.? In New Hampshire a single act may

L People v. Allen, 5 Denio, 76.
2 Williams ». Btott, 1 Cr. & M,
. 6Ta.

3 R, v, (ibbs, Dears. C. C, 448; ¢
Cox C.C, 455. Bee Com. v, Young, &
(ray, 5.

¢ Com. ». King, 9 Cush. 284, See
People v. Hennessey, 13 Wend. 147;
Cape v, State, 26 Ala. 17; Lowenthal
». Stato, 32 Ibid. 589; Jones », Btate,
59 Ind. 229, .

& 3. v. Turner, 11 Cox C. €. 652.

BR. v. Carr, R. & R. 198; R. =

than clerk,

Tite, L. & C. 20; 8 Cox C. C. 458,
See R, v, Bailey, 12 Ihid. 56.

T R. », Mayle 11 Cox C. C. 150.
Ses R. v. Bowers, L. R. T C. C. 41;
R. v. Negus, L. R. 2 €. C. 34; 12 Cox
C. C. 493; R, » Hall, 13 Ibid. 4%
Supre, § 1019. :

8 Infra, § 1032; R. v. Cullum, 12
Cox C. (. 469; L. R. 2C. C, 28,

9 Boe Com. v. Young, 9 Gray, 5,
and see Com. v, Libbey, 11 Met. 64,
As to ‘“‘ agents,™ see further, tnfrg, §
1043 a. '
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§ 1023.] CRIMES. [BoOE II,

constitute an agency.! But under the English statute, there must
be an employment in a line of agency to constitute an agent.?

Bailees, trustees, and officers are terms to be hereafter discussed.?
In these cases, also, the offence is supplementary to common law
larceny.}

§ 1023. It was necessary to the constitution of the offence, under
wyipne | the English staiiube as originally framed, that the de-
of employ-  fendant should have received the money, by virtue of his
f::tn ?n ey employment,® for the embezzlement of money by a ser-
statutes.  vant not authorized to receive it was not within the
statute ;° although the party paying it to him supposes that he is so
authorized.” Under the more recent statute, in which ¢ virtue of
employment’’ is left out, the goods must be received in the name

CHAP. XV.] EMBEZZLEMENT. [§ 1026,

§ 1024. It is not, however, necessary that the thing embezzled
should have been received by the defendant in conform- xut peces.
ity with the employer’s express directions. While the rea. iﬁ;"&'}‘;‘;

gon of the thing requires that the money embezzled should :gﬂolilelﬁzlcd

have been received by the defendant within the orbit of have been
his employment, yet where he suceeeds in getting money ,‘;‘“;E;";‘ffo;“
on the basis of such employment from third parties, and formiwy
when there is a legal duty resting on him to pay over ggﬁg:m-
such money to his cmployers, then the embezzlement of

such money is within the statute.! It is otherwise, however, when
the thing embczzled was taken out of the orbit of employment, and
without authority.?

§ 1025. Tt has been held that the servant cannot, as is elsewhere

and on account of the master.®

1 Btatoe ». Barter, 58 N. H. fi04.

t R. v. Cosser, 13 Cox C, (. 187.

8 Infra, §§ 1051, 1065—6.

1 Bee infra, § 1049,

§ Seo R. v, Prince, M. & M. 21; R.
v. Batty, 2 Moed. C. C. 357; People
#. Bherman, 10 Wend, 298; People v.
Hennessey, 15 Ibid. 147; Hedley, ex
parte, 31 Cal. 108,

¢ R. w. Thorley, 1 Moed. C. €. 343;
R. ». Arman, Dears, C. C. 575 ; 7 Cox
C. C. 45; R. v. Mellish, B. & B, 80;
Rov.May, L.& C.13; 8 Cox C.C. 421
R. v, Marris, 6 Ibid. 353; Dears. C. C.
344, As to Iowa, seo supra, § 1012.

T R. v, Hawtin, 7 C. & P. 281.

% R. v, Callum, 12 Cox C. C. 469
L.R.2C.C. 28, As gonstruing phrase
by ‘“¥irtue of employment,’® see infra,
§ 1024 ; R. ». Beechey, R. & R. 319;
R, o, 8mith, Ibid. 516; R. . Bﬂrker, 1
D.&R.N.P.1%; R. ». Me,ll]sh R &

R. 80; R. v Nettleton, 1 Moed. C. C.-

25%; R.v. May, L. & C.13; 8 Cox C.
C. 421 ; Ieople ». Dalton, 15 Wend.
581 ; Com. v. Hayes, 14 Gray, 62—a case
which is on another branch of the law,
buat is by analogy applieable to this.

In Grifin v. State, 4 Tex. Ap. 350,
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we have the following from Winkler,
Jo—

*“There are two separate classes of
cazet defined in the Penal Code in
which the ¢rime of embezzlement may
be committed. The first is that class
found in e. 3, titls 8, of the Penal Code,
Y. Dig. art. 1854 (art. 235 of the Code)
et seq., under the head, * Embezslement
or Misapplication of Public Monay.’
To thig class belonged the casa of State
v. Brooks, 42 Tex. 62, where it was
lield that & deputy sheriff is an officer
within the meaning of the law punish-
ing embezzlement of public money,
which see for an indictment held sufi-
cient. The other class is found in e.
10, of title 20, P, Dig. art. 2421 (art.

771 of the Codse), under the head of

{ Embezzlement of Property by Private
Persons,' which was amended by act of
the fiffeenth legislature, Gen. Laws
of 1877, p. 9. It iz to the latter vlass

that the present case belongs. State

». Johuson, 21 Tex. 775, furnishes an
interpretation of the statute under
consideration, and indicates not only
that a trost relation must exist as to
the fund embezzled, but that that rela-

seen,? defend himself on the ground that his employer is

Not mate-

not entitled in law to receive the money embezzied. For rislas to

prosecu-

if, as between the master and servant, the servant hold tops titie
the money for the master, the question whether the mas. 223l

third par-

ter could have claimed the money from & third party is ties.
irrelovant.d  Nor is it any defence that the money was intrusted to
the defendant for an illegal purpose.® But the money or goods
must belong, in some sense, to the master.

§ 1026. As to under payments there has been some vacillation in
the English rulings. Can the reception by a servant of a sum below

tion must exist between the owner of
the subject smbezzled and the party
accused. Wise v, State, 41 Tex, 139,

*We consider Riley v, Btate, 32
Tex. 763, as overrnled, o far as it holds
that an indietment for embezzlement
will support a convietion om proof of
theft,”?

! B, v. Beechey, R. & R. 319; R.v.
Orman, 36 Eng. E. & Eq. 611; Dears.
C.C. 575; 7 Cox . C. 45—which case
goes to overrule E. r, Harris, 25 Eng.
L. & ¥q. 579 ; Dears. . C, 344; 6 Cox
C, C. 363 ; infra, § 1032, so far as the
latter holds that money received by a
servant for hiz master outside of the
servant’s pregeribed line of duty can-
not be the subject of embezzlement,
Bee R. v. Cullom, L. R. 2 0. C. 28; 13

VoL, L.—53

Cox C. C. 469; R. ». Chrigtian, Ibid.;
L.R.2C. C. 94,

In Hedly, ex parte, 31 Cal. 108, it was
held that when the money was obtained
by an agent in a way not authorized
by the principal, it comes within the
statute. BSee, also, Ricard, ex parte, 11
Nev. 287 ; supre, § 1012, infra, § 1053,

2 R. ». Mellish, R. & R. 80; R. v.
Hawtin; 7 C. & P. 281; R. ». May, L,
& C. 13; BCox (. C. 421 ; State». John-
son, 48 lowa, 370. Supra, 1012,

2 Infra, § 1038,

* R. v. Orman, supra; R, v. Beacall, 1
C.& P, 4064 ; Campbell v. State, 35 Ohio
St. 70,

6 Com. ». Cooper, 180 Mass. 285,
Infra, § 1038, .

& fnfra, § 1032.

833



§ 1027.] CRIMES, [BOOK 1L,

that authorized by the master be said to be in obedience te the
master’s instructions? Taking up this question in this
No defence .
that money DArrow shape, Parke, J., held that money received by
Ty ee & Bervant less than that which he was authorized by his
i’fit::t'm employer to take, is not within the statute.! But this
case is now no longer followed ; and though the morey
received by the servant is below the restricted limit, he is now held
properly accountable for it, and liable to prosecution for its embez-
zlement.? ' : : -
§ 1027, If the case is larceny at common law, from the fact that
the money was taken from the prosecutor’s possession,
:l{af:i?_,i?;:t the prosecution for embezzlement fails. It is scarcely
fg:‘f‘:’:; necessary, in support of this position, to repeat the state.
not embez- ment,? that the embezzlement statutes were passed, not
ﬁ,l:.'?:eﬂ{en to touch any cases within the common law range of lar-
goodsate  geny, but to cover new cases outside of that range.
ﬁiﬁ{’éﬁg Hence that which is larceny at common law, from the
fact that the goods were taken from the owner’s posses-
gion, is not embezzlement, We must therefore at this point recar
to the doctrine of constructive possession heretofore discussed.®
Goods which bave reached their destination are constructively in
the owner’s possession, though he may not yet have touched them ;
and hence, after such termination of transit, the servant who con-
verts them is guiléy, not of embezzlement, but of larceny.®
Following out this gemeral principle, the Supreme Court of
Massachusetts has correctly ruled, where the servant of a copart-
nership fraundulently converted money, which one of the firm had
directed him to carry to another, that the goods were constructively
in the possession of the employers, and that counsequently the
offence was not embeszszlement, but larceny.” The same conelusion

1 R. v. Beechey, R. & R. 319. Com. v, King, & Cush. 284; Com. ¢,
¢ R. v Aston, 2 Cox C. C. 234— Berry, 99 Mass. 428 ; Com. ». Doherty,
Patteson, J. 127 Ibid. 26 ; State v. Fann, 65 N. C.
3 SBee suprg, § 1000, 317; Fulton v. State, 8 Eng. (Ark.)

4 R.v. Hayward, 1 C. & K, 518=Tin- 168, See U. 5. v. Clew, 4 Wash. C. {.
dall, C. J. ; R. v, Gioode, C. & M. 582; 700. Supra, § 956; infra, §§ 1049,
R.». Wilson, 8 C. & P. 27; R.». Heath, 1055.

2 Mood. €. C. 33; Temp. & M.342; R. 5 Supra, §§ 044, 961, 1009,

r. Hawking, 4 Cox C. C. 224; R. », 6 R. v. Roed, Doars, C. C, 257; R.v.

Wattg, 2Den, C. C, 14; R, v. Fennings, Watts, 2 Den. C. C. 14, :

Dears, & B, 447; 7 Cox C, C. 397; 7 Com. », Berry, 99 Mass. 498,
834
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was reached by the same court where a swindler absconded with
money given him by the prosecutor to count ;' and where a clerk,
who, though sometimes permitted to scll goods, had no general
powers of sale, appropriated such goods.? o the same effect (i. e.,
that larceny at common law by & servant is not within the embezale-
ment statutes) is the reasoning of Judge Grier and Judge Kane, in
an embezzlement case tried in the United States Circuls Court in
Philadelphia.® - : :

§ 1028. No inconvenience can arige from the maintenance of this
distinction, since it is allowable as well as prudent to ——
Jjoin a count for larceny to that for embezzlement.* But mnentcovers
great inconvenicnee would follow from the acceptance of Sna.rees

which ¢om-
the prineiple that the embezzlement statuies absorb all mon law

cages of larceny by servants., For, if this be the case, 1{';;: o

the old common law indictments for larceny would no fuciude,

longer hold when servants are defendants, for the reason that the
embezzlement statutea would have to be followed, and in indictments
for embezzlement it is necessary that the special fiduciary circum.
stances constituting the offence should be set out. All that would
be requisite, therefore, on an indictment for larceny, to obtain an
acquittal, would be to prove that the defendant was a servant or
clerk. By the same reasoning, whenever it should appear in a trial
for larceny that false pretences were used, it would be necessary,
although the case was clearly larceny at common law, to direct an
acquittal, because the false pretences were not specially averred.
Far bettor is it to treat the embezzlement and false pretence statutes
a3 in no way invading the provinee of Iarceny at common law, but
ag simply covering cagses which larceny at common law does mnot
reach.* Yet while such is the case in principle, it 1s in full
accordance with the modern policy of simplification of pleading
that it should be provided by statute that if the case should turn
out to be one of larceny there should be no acquittal if the evidence

L Com. ». 0'Malley, 9'7 Maga. 584, Healey, 48 Mo. 531; Fualton v, State,
2 Cown. z, Davis, 104 Mags, 548, 8 Eng., 168, and cases cited supro,
3 1], 8. v. Hutchinson, reperted in §§ 885, 907, 1009, Fefra, § 1060,
Whart. Prec. 461. Supra, § 960. See 4 Bee infra, § 1047,
State v. Coombs, 55 Me. 477; State v. % Bee State ». Sias, 17 N. H. 558.
835 :
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show the casc to be embezzlement, and the indictment, or bill of
particulars, give adequafe notice of the offence.?

§ 1029. In divergence from the rule above expressed is a decision
Divers: in New York,? which, as based on a statute since repealed,

rging L, e e

view in 1t 18 ot necessary now to criticize. It is sufficient here
New York: i say that in tho legislation in New York, the law of
embezzlement has been uniformly treated as not supplementary to
but as more or less amendatory of the law of larceny. 'The same
may be said of the legislation in Alabama.® In New York, as has
been already noticed, all distincticns have, at least on paper, been
swept away by the statutery amalgamation in 1882, of larceny, em-
bezzlement, and obtaining goods on false pretences, in one common
offence. This, however, cannot prevent their distinetive features
being presented, if not in indictments at least in bills of particulars,
and their peculiar characters being this way exhibited to courts of
error.* The objects gained by giving the three a common title is
simplicity in pleading, and the avoidance of acquittals on account
of variance beiween indictment and evidence as to averments dis-
tinguishing larceny from embezzlement and false pretences. But
the same difficulties may arise in variances between bill of particu-
lars and evidence.

§ 1080. Since embezslement necessarily involves secrecy and
Fraud Is to gtealth, i.f the defendant, in rendering his account, instead
be Inforred of dcn}rm.g the ap.propna.mtmn of property, admit the

appropriation, alleging a right in himself, no matter how
unfounded, his offence in taking and keeping is no cmbezzlement.
So, if a person, whose duty it is to receive money for his employer,
receive money and render a true account of all the money he has

received, he 1s not guilty of embezzlement, but of larceny, if he

L R. ». Cooper, L. R. 2 C. C. 123.

? Cowen, [., in People ». Dalton, 15
Wend, 581, Bee, also, People v. Hon-
nesgy, Ibid. 147, and eriticism of these
cases by Hoar, J., in Com. v. Berry, 99
Mass. 430. See supra, §§ 956 of seq.

# Lowenfhal v. Btate, 32 Ala, 589,
The Alabama statute leaves out the
phrase ‘‘ without the consent of his
mastcr or empleyer.”” Hemce under
the Alabamag atatute any embezzlement
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by a trastee is incladed-—s phase of
crime which, in other jurisdictions, is
covered by & distinet sfatute, See
infra, §§ 1049, 1052,

* Bee supra, §§ 888, 1009,

¢ R. v. Norman, C. & M. 501 ; R. v.
Creed, 1 €, & K. 63. Bee R. v. Lister,
D. & B. 118. Infra, § 1062 a. Soas
to claim of title generally, supra, §
584,
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CHAP. XV.] EMBEZZLEMENT.

abscond and does not pay over the money ; hut if he had received
the money and rendered an account in which it was omitted, the
necessary proof of concoaled appropriation is supplied.! The
fraudulent appropriation is to be inferred from facts,® among which

is the denial of the reception or the suppression of the fact of such
reception.® And it is usual to require in addition to proof of recep-

tR. v Creed, 1 C. & K. 63; B. 0.
Jackson, 1bid. 384 ; R. v. Wortley, T.
&M. 636; 2 Den. C. C. 339 ; 5Cox C. C.
382 ; R. ». Winnall, 5 Ibid. 326 ; Com.
v. Tuckerman, 10 Gray, 173 ; Com, =
Berry, 39 Mass. 428 ; Btate v, Cazueron,
3 Heisk. 78. :

Acoording to8ir J. F. Stephen (Dig.
C. L. art, 312) :—

“ The infercnce that a prigoner has
emhozzled property, by frandulently
converting it to his own use, may be
drawn from thef fact that he has not
paid the money or delivered the prop-
erty in due courge ie the owner; or

¢t From the fact that he has not ac-
connted for the money or other prop-
erty which he has recsived; or

4 From the fact that ho has falsely
accounted for it; or

“From the fact that he has ab-
geonded ; or

““¥rom the fact that npon the ex-
amination of his accountz there ap-
peared a general deficicney ungecount-
ed for. R. ». Greve, 1 Moocd. C. C.

447 ; 2 Rusa. Cr. 459, 460. The au-

thority of this case, decided by eight
jndges to meven, has been doubied.
Bee R. v. Moah, Deara. 626, 630; see,
too, R. ». Lambert, 2 Cox C. C.508;
R. . Jones, 8 C. & P, 287 ; R.v. Chap-
man, 1 C. &X. 119; R. ».King, 12 Cox
C. 0. 73, ' .

“ But none of these facts constitutes
in iteelf the offence of embezzlemont ;
nor is the fact that the alleged of-
fender rendered a ocorrect aceount of
the money or other property intrasted
to him inconsistent with his having

embezzled it. R. ». Hodgson, 3C. &
P. 422; R. v. Winnall, 6 Cox C. C.
326, Mr. Greaves’s note on this case
disapproves of the summing up of
Erle, J., on what appears to me to be a

‘misconception of s purport. M.

Gregves’s view, that the fraudulent
eonversion constitutes the offence and
that everything else is only evidence
of it, is obviousLly corrcet; but I think
that Erle, J., did not mean to say any-
thing inconsistent with this.”” But the
weight of authority is that mere non-
accounting for balance, withent proof
of apprepriating seme partieunlar sum,
cannot snstain a convistion of embezzic-
ment. K. wv.Jones, 85C. &P.285; R.v.
Wolsteinholme, 11 Cox €, C.310. Infra,
§ 1044, Bui wilful false scconnting is
now in England a subetantive offence,
See 88 & 3% Vict. 0. 24, 8. 2; R. v,
Gtuelder, Bell C. C. 284 ;. R, ». Lister,
D. & B.118. Compare infra, § 1062 a.

2 R. v. Murdock, 2 Den. @. (. 298,
R. », Wortloy, Ibid. 334; R. v Betts,
& Cox C. C. 140; Com. ». Shepard,
1 Allen, 685; Com. v. Twckerman,
10 Gray, 173; Com. ». Berry, 99 Mass,
428, Com. ». Gately, 126 Mass. 52;
Bariow ». People, 78 N. Y, 377; Cal-
king v. Btate, 18 Ohio Bt. 366 ; Kibs ».
T'eople, 81 IIL 599. Infra, § 1062 a.

3 R, ¢ Muordock, 2 Den. C. C. 238;
R. v. Wortley, Ibid. 333; R. v. Jack-
son, 1 C, & K. 384 ; R. v. White, 8 C.
& P. 742.

A conviction was sustained where
the defendant, a clerk, npon heing
oalied upon to produce the money
with which he had charged himseif on
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§ 1031.] CRIMES. [BooK I

tion, some proof of attempted concealment, flight, or other facts
inferring fraud ;' among which facts the falsification of accounts is
to be noticed as peculiarly significant.? 'The guestion i, * Did the
defendant appropriate furtively money coming to his master, but not
as yet received by the latter ¥’ And to prove this satisfactorily,
not only the reception by the defendant must be shown, but the
illicit use.* KFor here two difficulties stand in the prosecutor's way,
if the indictment be simply for embezzlement. 'The first is, that if
the defendant took money actually paid into his employer’s hands,
the offence is larceny, not embezzlement. The second is, that if
the allegasion be that the defendant fraudulently appropriated the
‘money before it reached his employer’s hands, the fraud must be
shown. And to show thig, flight, insolvency, concealment, or eva-
sions, form strong elements of proof As notes of concealment
and evasion, false entries are to be regarded as conspicuous.?
Pledging to a third person, alse, is evidence of embezzling.? And
where there is this proof of evasion or misappropriation, it 18 not
nceessary to prove demand by employer and refusal by servant.’
§ 1081. Nor does it matter that the money was received, not
directly from a customer, but from another servant. The
E‘;ﬂfﬁ::; defendani is regponsible, under the statute, notwithatand.
e i trom 1D there may have been intermediate links between
another himgelf and the customer, provided the masfer was not
i one of these links® If, howover,the goods have reached

Lis books, was unable to produce it, Com., 5 Busk, 530; State r. Leonard,

and threw himsclf at his employer’s
feet, imploring merey. R. v. Grove, 7
C. & P. 635; 1 Mood. C. C. 447; eriti-
cized above. JFnfre, § 1062 a. A con-
fession of misappropriation, however,
is by itself inadeqnate.

! See R. v. Joncs, BC, & P. 285 R.
v. Williams, 7 Ibid. 338 : Com. ».
Berry, ut sup.

R, v Taylor, B. & R. 63; 3 B. &
" P.596; R.v. Hall, R, & It. 463.

1 See Johnson ». Com., 5 Bush, 430,

1 Bee R. v, Jackson, 1 C. & K. 344 ;
B. ». Murdeck, and other cazes rvited in
prior notes to this seetion ; Johnson v,
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6 Cold, (Tenn.) 307 ; Hedley, ex parte,
31 Cal, 108. Jnfra, § 1062 a,

$R. » Hall, R. & R.463; B. v

Welch, 1 Den. C. C. 194,

& Com. v. Batterick, 100 Mass, 1
infra, §§ 1040-1044.
- 7 Ibid.; State v. Hunnicutt, 34 Arlk,

562, where it was held that faiture to

pay without good reason was sufficient,
Whart. Or. Ev. § 632,
But mere non-payment is not sufii-
cient proof, R. v, Smith, R. & R. 267.
¢ R. v, Masters, 1 Den. . C. 832; 2
C. & K. 930.

r

CHAP. XV,] EMBRZZLEMENT, [§ 1083,

their destination, and are virtually in the master’s possession, the
cage, a3 we have seen, is one of larceny.!
§ 1082. If the goods were not received on account Goods

must have

of the master, to whom they belong, the prosecution peen re

fails.®

celved on
account of

§ 1088, Under the English statute, the goods for master
which embezzlement lies must be the goods of the ser- Tre goods

vant’s master ; and hence, where the prosecutor specially

anuet nok
belong to

employs another person’s servant for a single job, the the defen-
indictment does mpot not led It is otherwige in New

York, where it is enough if the goods taken belong to “any other
person” than the taker,and hence need not be the goods of the ser-
vant’s master.* But, as is elsewhere noticed, the goods must not
belong to the defendant, either in whole or in part.® And they must
have been received on account of the prosecutor.®

U Supra, § 1027,

? R, u Glover, L. & C. 486; R. v
Harria, Dears. C. C. 344; 6 Cox C. C.
363; R.'w. Cullum, L. R. 2 C. C. 28;
R. v. Beaunmont, Dears. . C. 270; 6
Cox C. C. 269. But see supra, § 1024,

In R. ». Beanmont, Dears. C. €. 270,
it appeared that one W. had engaged
with a railway company to find horses
and carmen to deliver the company’s
coals, and that he or his carmen shounld
deliver to the company’s manager all
the money received from the ¢nstomers,
The delivery notes were entered hy W.
in hig book, and the receipted invoices
given to the customers. The prisoner
was one of W.’s carmen, whose duty it
was to pay over directly to the mana-
ger the money which he received from
the customers, No account of money
#0 received and paid was kept between
W. and the company. It was held by
a majority of the Court of Criminal Ap-
peal, that the prisoner was the servant
of the company and not of W., and
that the money was reteived by him on
their account and not om ithe aceount
of W., and that conseguently an indict-
ment against the prigoner, as the ser:

dant.

vant of W., for embezzling money re-
ceived in that capacity, could not be
supported. A somewhat similar case
wasg that of R. ». Thorpe, D. & B. C.C.
562, Roscoe’s Cr, Ev. p. 450, BSee
Quarman v, Burnett, 6 M. & W. 499.

¥ R, v. Freeman, 6 C. & P, 534.

4 Bee People v. Dalton, 15 Wend. 581,
Bee Com. v Stearns, 2 Met. 343;
‘Whart. Pree. 462,  Supra, § 1017.

& Bee § 1015 ; State v. Kent, 22 Minn.
41 ;: Parli ». Reed, 30 Ean. 534.

6 In R. v. Gale, L. R. 2Q. B. D. (C.
C.-R.y 141, the defendant was clerk
and scrvant of an insurance company,
and head manager in their chief office
at L. In the ordinary course of busi-
ness he received several cheques pay-
able to his order from the managers of
branch offices, which it was his doty
to indorse and kand over fo the com-
pany’s cashier. Imstead of doing so,
he indorsed the cheques and obiained
money for them from friends of his
own, whe paid the cheques info thelr
own bankg, Hethen took the ameunt
g0 received to the cashier, and handed
it over to hLim, saying he wished it to
go againgt his galary, which was over-
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§ 1034. A middleman, or agent between the chief employer and
R the.servant, may be a prosccutor'. Thus, a person under-
may be taking to deliver goods for a railway company, and pay
prosecutor  over the proceeds to the company, and who in such
capacity employs draymen to do the hauling, may prosecute the
latter for embezzhng money received by them for the company
and in the company’s name.?!

§ 1035, There is no question that under the statutes generally

a eorporation i3 regarded as a person, and as such may
gg;prﬁ’; be prosecutor in & trial for embezzlement? In New
bea prose- York, however, under a statute making it penal for an

cutor, buat . .
not illegal  officer of “ an incorporated company’’ to embezzle, it was

ton ™ held that the term incorporated company” did not in-

clude public bodies whether politic or corporate.? And

this is certainly the case as to illegal societies.! But where a

society is legal, though some of its rules are void as being in

restraint of trade, the servant of the society may be convieted of

embezzlement ;* and so where the action of the corporation in hold-
ing the property is wltra vires.®

$ 1036. It 1s no defence that the defendant fraudulently de-

posited a worthless security in place of moncy embezzled.

nio Jefonce Hence, where a banker’s clerk frandulently taking money

that worth-

less secur-  from the till put in its place the cheque of a customer,
ghvons such cheque being really valueless and fraundulently ob-

“tained by the clerk, this was held embezzlement.”

drawn to a like amount; and he got Com.v. Libbey, 11 Ibid, 64. This view,
back from the cashier I 0. U.%s whick however, is in conflict with the Englizh
he had previously given for the amount. rule. Supra, § 1016. It is clear that
of the overdraft. The prisoner having when the money is received as a special

been convicted of embezzling the pro-  deposit for the owner, it is capable of

CHAP, XV.] EMBEZZLEMENT. 8 1040,

§ 1037. It is no defence that the defendant, a clerk, through the
false manipulation of hig accounts, paid over certain par- Comverston
ticular notes received by him to his master, if he appro- of produee
priated the sum such notes represented.! And the frand- enough.
ulent conversion by an innkeeper of trunks obtained by him on
checks given to him by a guest is embezzlement under the statute?
So the appropriation of the produce of the principal’s bonds is an
embezzlement of the prineipal’s property.® '

§ 1038. It is no defence that the principals have mo right, as
agaiust third parties, to the money which the servant . .. .
embezzles, or that their title was wrongful.t If he 11‘;‘;?; princl-
fraudulently take it on their account and then embezzle no titla to
it, the offence is complete.’ Nor is it any defence that ¢ ™"
the money embezzied was the proceeds of the sale of liquor kept
in violation of law.®

§ 1039. It has been shown” that the mere marking of money in
the master’s msual place of custody, with the intention ., . -
of catching a servant suspected of stealing, does not that a trap
estop the master from proceeding criminally azainst the for the
prisoner. This doctrine has been carried out in prosecu- 9efendant.
tions for embezzlement. Thus, where the prosecutor gave some
marked money to a customer to expend in the prosecutor’s shop, for
the purpose of detecting a suspected servant, and the servant was
convicted of embezzling the marked moncy, it was held that the con-
viction was right.® '

§ 1040. The remarks herctofore made as to continuous takings?
apply with peculiar force to embezzlenients, which (until detected)

I K. v, Hall, 3 Stark. 67; Bowman 1035. See State ». Turney, 81 Ind.
v, Brown, 52 Iowa, 437. See supra, § 659, That the prosecutor’s title was

ceeds of the cheques, it was ruled that
the proceeds of the cheques, though
received not from the baukers but from
third pérsons, were received on aceconnt

of the company, and that the prizoner

was Tightly convicted.

In Massachusetts it has been argued
that if the defendant had a right 1o
throw ecakh received by him in common
stock with his own, then he cannot ba
convicted of embezzling it. It iz not
the * property !’ of another. Supra, §
932. Com. ». Btearns, 2 Met. 343
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being embegzled. Com. v. Foster, 107
Mags. 221,

! R. v Thorpe, Dears. & B. 562 8§
Cox C. C. 20, See supre § 1017,

2 Soe supre, § 1015.

3 Coats v. Poople, 22 N, Y. 245,

t R. ». Hunt, 8 C. & P. 642,

% R. p. Btainer, L. R. 1 C. . 230 ;
Roscoo™s Cr. Xv. p. 445.  JFnfra, § 1038,

% Leonard ». State, 7 Tex. Ap. 417.
Supra, 5§ 932, 1025,

! R. v. Hammon, B, & R. 221;
Leach, 1083,

1018. But see Leonard v, State, 7 Tex,
Ap. 417,

2 People v. Hasband, 36 Mich. 306.

1 Bork ». People, 91 N. Y. b,

t Supra, § 1025, See Comn. v. Cooper,
130 Mass. 285.

§ R. y. Beacall, 1 C. & P. 310; R.».
Wellings, Ibid. 454; R. ». Orman,
Dears. €. C. 675; TCox C. C. 45; R. v,
Btaiuer, L. R. 1 C. C. 230; Leonard v.
State, 7 Tex. Ap. 417, Supre, §§ 1025,

wrongful dees not bar proseeution for
larceny, sce supre, § 852 a, 945.

6 Com. v. BSmith, 129 Mass. 104.
Supra, §§ 8824, 1025,

¥ vupra, §§ 149, 9175 infre, § 1190.

8 R. ». Gill, Dears, C. C. 289; 6 Cox
C. C. 295 ; R. v. Headge, 2 Leach, 1033 ;
k. & R. 180; K. . Whittingham, 2
Leach, 912 ; R. » Aston, 2 Cox C. C.
234' '

9 Hee supra, §§ 288, 928, N
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Defendant, . .

may be may spread over an extended duration of time and ocoupy
tried in several jurisdictions, Th ied i

any place J ons e defendant may be tried in any

glf embez-  COunty where any part of the embezzlement was committed,
ement.  orwhere, upon bemg called upon to account, he disowned
having received the money.!
§ 1041, When an embezzlement is an offence against two sover-
: eigns, each has jurisdiction, and each may prosecute for
Embezzle- the off: : 3 2
menes e offence against himself.? It has, however, been held,
created by  that a federal statute establishing embezslement as an

federal

statutes offence by officers of national banks absorbs the jurisdic-

tried in tion.® And in pursuance of this prineiple it has been
eral ’
courts, ruled in Massachusetts that even an accessary to an

embezzlement from a national bank, by one of its officers,
cannot be punished in Massachusetts, thongh such offence is not
provided for by the federal statutes. The reasoning of the court is,
that jurisdiction over a pm’ﬂm’}ml is a condition precedent fo juris-

diction over an aecegsary.?

§ 1042. Several, articles embezzled mmultaneously may be
gimuttane. included in the same indictment, if these articles have

Qus em- i L]
ous not different owners.

It is proper, however, to say, that

ments may 10 Massachusetts, in prosecutions for embezzlement, it is

be joined.

held that there may be separate indictments for articles

gimultaneously embezzled.® Awud in any view the offence must be

distinctively individuated.?

1 Bee supra, § 288; R. v. Murdock, 2
Den. C. C. 288; 8 Eng. L. & Eq. 597;
R. ». Hobsonm, R. & B. 56 ; R. ». Taylor,
3 B. & P. 596; Larkins ». People, 61
Darbour, 226; Campbell v, Btate, 35
Ohio St. 70 ; but seo Com, v. Butterick,
100 Mass. 1. The mere reception in a
county does not give jurisdiction. Peo-
ple ». Murphy, 51 Cal. 376. Otherwise
if there is no proof of carrying the
money elsewhere. Btate ». Now, 22
Minn. 76. That statntes giving juris-
diction are constitutional, see Mack v.
Paople, 82 N. Y. 235.

¥ Bee supra, §§ 265—6.

2 Com. ». ¥uller, 8 Mete. 313 ; Com. v.
Tenney, 97 Mass. 50; Com. ». Felton,
101 1bid. 204, Stats v. Tuller, 34 Conn.
280; and seo discnssion, supra, § 266.
CF. 1. 8. v. Taintor, infre, § 1051,

4 Com. ». Felton, 101 Mass, 204. See
supra, §§ 2656-6.

5 Supra, § 948,

¥ It iz an avcient and well estab-
lished rule,” szid Foster, J., in the
Supreme Court of Massachusetts, in
1888, *f that the taking of divers arti-
cles at one time may be treated as con-

T State v. Messenger, 58 N. H. 348 H
Goodhue v, People, 54 Ill. 37 ; State v.
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Barter, 58 N. H. 604 ; Mc¢Cann v. U, 8.,
2 Wy. T. 267,

CHAP. XV.] EMPEZZLEMENT. [§ 1044,

§ 1043. The distinguishing features (e. g., the defendant’s fida-

clary character)) which divide embezzlement from larceny

Fidueiary

must be specially detailed;! though when agency 18 relations
averred, the imstructions need not be given? When e
refusal to pay over is the charge, a demand should be

averred.®

The name of the person from whom the money was received necd

not be stated.?

1t is not necessary, however, to aver that the defendant was a

“ professed agens,” under a statute designating ¢ agents.

5

§ 1044, Unless the pleader is relieved from this exactness by

special statute, the goods and ownership must be set out

Goods cm-

and proved with the same completeness as in larceny.® [ 1.5
But it is not necessary to set forth the exact sum taken,? and owner-

ship must

if a sum covered by the indictment is proved to be beacen

rately

embezzled 8 though “ it is not sufficient to prove at the stated.

gtitnting a d&istinet lirceny of each
article -stolen.”’ Com. ». Butterick,
100 Mass. 3. Bat this position, though
right in principle, is not generally sis-
tained. See supra, §§ 931, 948, Whart.
Cr. PL & I'r., §§ 252, 470, .

¥ Com, ». Simpson, 9 Met. 138 ; Com.
. Bmart, 6 Gray, 15; Com. ». Wyman,
§ Met, 247 ; Com. ». Merrificld, 4 Met.
468 ; Com. », Doherty, 127 Mass, 20;
Coats v. People, 4 Parker C. R. 662;
8, C., 22 N. Y. 246 ; People v. Allen, §
Denie, 76 ; Bartow v. People, 78 N. Y.
477 ; People » Tryom, 4 Mich. 6G5;
Btate ». Butler, 26 Minn. 90; Lowen-
thal, . State, 32 Ala. 589; Btale ».
Porter, 26 Mo. 201 ; Fulton v. State, §
¥ng. (Ark.) 168; People v.Cohen, 8
Cal. 42. Under Pennsylvania statute,
see Com. r. Leisenring, 11 Phila. 392,
Under Lonisiana statute, sce Stato »
Palmer, 32 La. An. 565 ; and see State
v, Goss, 69 Me, 23; MeCann ». U. 5., 2
Wy. T. 267. Under Michigan statuie,
gee People v. Rringard, 39 Mich. 22.

2 State », Meyers, 68 Mo, 266.

1 Ztate v. Munch, 22 Minn, 67 ; State
v. Baucroft, 7 Kan. 170.

i State . Lanier, 89 N. C. 519,

6 Com. v. Newcomer, 43 Penn. St. 478.

% R. v. McGregor, 3 B. & P. 106; R.
». Furneanxz, B. & R. 335; Com. v.
Btebbing, 8 Gray, 492 ; Com. ». ’Con-
nell, 12 Allen, 451 ; Com. ». Butterick,
100 Masz. 1; Bullock ». State, 10 (a.
47; State v, Mims, 26 Minn. 191;
Ricord ». State, 15 Nev. 167; Peoplew,
Cohen, 8 Cal. 42; Peopls ». Cox, 40
Csl. 275 ; Reside v, Blate, 10 Tex. Ap.
676, In Cem. v, Gately, 126 Mass. 52,
the question’ of variance was held to
be for the jury. In State v, Thomp-
son, 32 La. An. 796, a precise deserip-
tion of moncy was held unnecessary.
In State ». Lanier, 8% N. C. 547, it
was held not necessary to state from
whom the money was Teceived,
That the ownership must be averred if
known, see 1 Whart, Pree. 470,
and caser cited above. State », Lyon
45 N. J. (16 Vroom) 272. See Wash-
ington ». State, 72 Ala. 272,
"1 R. v.Carson, R. & R. 803; R. v
Grave, 1 Moody, 447 ; Btatew. Ring, 29
Minn, 75, N

8 Supra, § 979 ; Whart. Cr. Ev. §121.
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trial a general deficiency in account. Some specific sum must he
proved to be embezzled, in like manner as inlarceny some particular
article must be proved to have been stolen.””?

Proof of embezzling a cheque will not sustain an indietment for

stealing money,?

It is not necessary, in cases of servants and clerks, to aver from

whom the money was received.?

§ 1045. “ Feloniously” when the offence is a felony, must be
When used,* though it is sufficient if the term qualify the con-
o fdeni-  .cluding averment of “ steal and take.””® But the statu-

ously,*

wnstbe  tory characteristics of the offence must be given.® The

used.

4 felonious intent” must be proved.”

§ 1046. The servant of joint owners or partners may be rightly

Bervant of

deseribed as the servant of either,® orin a joint employ-

joint mas-  ment, as the servant of all the employers.?

tirs may

be averred § 1047. Counts for larceny may be joined with counts

tir be ser-

vant of for embezzlement, framed under various statutes ;° nor,
either. unless the evidence shows cases relating to entirely dis-
Embezzle-  tinct transactions, should the prosecution be called upon

ment may

be jomed t0 elect until its case is elosed.™ Different phases of

with lar-
ceny.

1 Alderson, B.,, inR.». Jones, 8C. &
P. 288. Supra, § 1030, and gee R, =
Tyers, B. & B.402; R. ¢, Chapman, 1 C.
& K. 118, to the effect that the prosecu-
tion must show a delinite sum received
by the defendant from the employer,

Under the New York statute it is not
necessary to aver value unless restitu-
tion be claimed, People ». Bork, 56
N. Y. 188,

“Where the prisoner had 1o account
weekly in gross sums, and he was al-
leged in the indictment to have em-
bezzled three sueh snms, it was held
that such aggregate smms might be
showa to be made np of smaller sums
which he had embezzied, and with the
embezzlement of which he might have

844

the offence cannot be run together, but must be de-

been charged. R. v, Bally, L.R.1C.
C. 328; Rose. Cr. Ev. p. 458,

2 R.v. Eeena, L. R.1C, C. 113; 11
Cox C. C. 123,

3 R. v. Beacall, 1C. & P. 330,

i Whart. Cr. PL. & I’r. § 260,

8 R, p. Crighton, R. & R. 62.

§ Com. v. Pratt, 132 Maas. 246,

7 Beaty v. Stale, 82 Ind, 228,

8 B. » Leach, 3 Stark. 70: R, ».
White, 8 C. &P, 742,

YR. v Bailey, 7 Cox C. €. 179:
Dears. & B, 600,

© R, », Johnson, 3 M. & S. 539; R.
v Murray, 6 C. & P. 145, n, State P
Portor, 26 Mo, 201 ; Mayo 7, State, 30
Ala. 32; Whanxt, Cr. Pl. & Pr. §§ 285=
2934,

U Bee Whart. Cr. P1. & Pr. § 283.

o,

T
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described in separate counts.! In England it seems that the court
may, at its discretion, compel an election at an earlier period.?

§ 1048. A bill of particulars may be required in all cases in
which the indictment is general in its terms, and the bill [, . par-
should at least state from what persons the money alleged tewlars

. should be
tp have been embezzled was received.® required. -

Il. AGAINST TRUSTEES, AGENTS, BATLEES, AND OTHERSE, AFPRO-
PRIATING GOODS RECEIVED BONA FIDE.

§ 1049. It has already been stated* that the object of the embez-
zlement statutes is to provide punishment for frandulent o . .o
appropriations, which the common law definition of larceny covers
does not reach. The first of these offences, which has just trustees or
been discussed, is that of a servant or other agent appro- % qy.
priating bis master’s goods before these goods have lentlyap-

propriating
reached the master, and, consequently, hefore the master goods re-

has acquired such possession in them as will enable him _?;ec%: ?'grm
to maintain larceny at common law. The second offence, principal.

to which a second class of embezzlement statutes is directed, is that
of a trustee or bailee appropriating goods which he received dond
fide. When a trustee or bailee obtains possession of goods frandu-
lently and afterwards fraudulently converts such goods to his own
use, this is larceny at common law,® and, consequently, is not within
the scope of the statutes we are about to scrutinize. The object of -
these statutes is to cover that which is not larceny at common law,

viz., the case of a trustee or bailee receiving dond fide goods from
or in behalf of his principal, and theh fraudulently appropriating
such goods. The terms of the English statutes point out plainly
this distinction. Thus that of 24 & 25 Viet. ¢. 96, 8. 75, directed
particularly to the case of agents and bankers, provides that * who-
goever, having been intrusted, etc., as a banker, merchant, broker,
attorney, or other agent, with any money or security for the pay-
ment of money, with any direction in writing to apply, pay, or de-
liver such money or security, or any part thereof respectively, or

! State v. Parter, 58 N. H. 604, and ». Bootyman, 5 Ibid. 300; State v.
cases cited supra, § 1042, Cushing, 11 R. L. 313. Whart. Cr. PL
% R. v. Holman, 9 Cox C. C. 201; L. & Pr. §§ 157, 702.
& C. 17 t Supra, § 1009, .
3 R, v. Hodgson, 3C. & P. 422; R. & Supra, § 964.845
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the proceeds, or any part of the proceeds of such security, for any
purpose, or to any person specified in such direction, shall, in viola-

tion of good faith, and contrary o the terms of such direction, in-

anywise convert to his own use or benefit, or to the use or benefit
of any person other than the person by whom he shall have been so
intrusted, such money, security, or proceeds, or any part thereof
respectively ;7 and also whosoever, being intrusted, etc., with any
chattel or security, shall sell, negotiate, or pledge the same, * shall
be guilty of a misdemeanor,” etc. Further sections apply to the
cases of factors fraudulently obtaining advances on property of
principals ; and of trustees who, ¢ with intent to defraud, shall con-
vert and appropriate” trust funds, The cases here enumcr&ted are
none of them larceny at common law.!
§ 1050. If the casc is lareeny at common law, from the fact the
possession of the goods wag originally obtained by the
i’}'ﬁ?;‘;iff; bailee fraudulently, andme furandi, the prosecution for
8t common  embezzlement, under these statutes, fails.? Failure of
quzzlcmeut justice hereby is in some jurisdictions prevented by
) statuies aunthorizing in such cases convictions of lareeny ;
while in others, in which statutes overlap, the questian of form ig-at
the election of the prosecufion.®
In New York and Alabama, if not in other Amenca.n Biates,
the question has been complicated by the loose and general terms in
which the embezzlement statiites are couched, so that on their face
they seem to include all fraudulent conversions by agents of all
classes. But, if we look at the general object of the embezzlement
statutes rather than at their mere terms, we must conclude, con-
trary to the decisions of the courts in the States just mentioned,
that the statutes legitimately include only such cases of appropria-

t As to Georgia’s statute see Snell o
Btate, 50 Ga. 210; oyt ». State, 50
Ihid. 313. As fo proof of frand, see
infra, § 1062 a. As to definition of
trustees, see infra, § 1052, As to attor-
ney, see State ». Belden, 35 La. An.
823,

In T. 8. p. Hall, 98 U. 8. 343, it was

Leld that an indictizent lies in the Gir-
cenit Court of the United States against
& guardian for the embezzlement of pen-
sion money of his ward paid to him,
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It was further held that Congresz has
power to declare the embezzlement by
a guardian, of pension money paid to
him, tobe an offence against the United
States (citing T. 8. ». Hudson, 7 Cranch
C. C. 32; U. 8. ». Coolidge, 1 Wheat.
415; 1 Am Cr. L. § 163).

2 R v. Hawking, 1 Den. . C. 584
T. & M. 338. BSee R. v, Murray, 5 C.
& P. 145, n,; 1 Mood. C. C. 276; and
seo supra, §§ 964, 1027 of seq.

3 Supra, §8 27 o, 641 a,
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tions by agents as are not reached by common law prosecutions for
larceny.!

§ 1051. The term “ officer,”” when used alternatively with ¢ cash-

er,” or with any other phrase indicating it to be a nomen Offlcer”
genemlissz’mum, is to have a wide application. In Mas- maybea
sachusetts, for instance, it has been held to embrace the Jrmies
president and the directors of a bank.? .

§ 1052, A trustee is one to whom certain property is given to
hold and use for the benefit of a principal called a cestut .

. . Trustee is
gue trust. The term, therefore, Ja more comprehensive onenolding
than hailee, a bailee being simply the custodian of specific IOPrY
property, and is less comprehensive than that of agent,
an agent being employed to acquire as well as to hold? A trustee
as such is only indictable for a violation of his trust; and if he be
authorized to act venturously, or to mix the trust fund with his own,
he i8 not indictable for so doing.* But whersver there is an ap-
propriation to the trustee’s personal use, of the trust fund, to the
prejudice of the cestui gue trust, there an indictment lies.?

The term *¢ trustee’” has, in England, been held to include the
case of a person who was the secretary, trustee, and treasurer of a
savings bank, and who, by the rules of the bank, was required to
hand over money deposited with him to the treasurer, who was then
required to hand it over, when demanded, to the trustecs, whose
duty it was to invest it in the public funds.®

1 See for reasoning sastaining this, C. C. 189. See Com. ». Tenney, 97
supro, §§ 1027-2; and see, also, Btate Mass, 50,  As to Alzbama statnte, see
v. Coombs, 55 Me. 477 ; People v. Colien, supra, § 1028, As to Mass. Stat. 1859,
8 Cal. 42: Fulten ». State, 18 Eng. e¢. 233, see Com. v. Hays, 14 Gray, 62.
(Ark.) 168; Cobletz v. Btate, 36 Tex. It is embezzlement to frandulently con-

353,

2 Com. v. Wyman, & Met, 247.

3 8ee Intchingon ». Com., 52 Penmn.
Bt. 472.

i People v, Howe, 2 N. Y. Sop. CL.
N. 8, 383. Bee State v, Henry, 1 Lea,
729,

& R. v, Christian, L. R. 2 C. C, 94;
12 Cox C. C. 469 ; R, ». Townshend, 15
Ibid. 486 ; Com. ». Butterick, 100 Masgs.
1; Btate ». Orwig, 24 Iowa, 102,

§ R, v, Fletcher, L. & C, 180; % Cox

vert the proceeds of a promissory note
given to the defendant to sell and pay
over snch proceeds to a third persom.
It is otherwise, in Massachusetts, if a8
broker, he had authority to mix the
proceeds with his ewn funds, Com. .
Foster, 107 Mass. 221 ; Com. ». Libbey,
11 Mut. 64 But see supra, §§ 1016,
1033,

'The Pennsylvania Revised Code, §
114, provides ihat if any person *‘be-
ing a banker, broker, attormey, mer-
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§ 1053, Insolvency, flight, falsification of accounts, or refusal
to pay, are the usual and most effective evidences of

Fraud to .

be inforred conversion,! though these are not the sole facts from
T . =

eircum which embezziement can be inferred.? It has been held
tances.

a fraudulent conversion for a trustee to pay out of his
trust funds £1409 to his private bankers; and then to draw out the
whole with the exception of £28, and to pay out of the fund a
private debt.?

It is sufficient under the Massachusetts statute to prove that the
defendant, having received certain bonds from the maker of a note
indorsed by the defendant, as seeurity to protect the defendant in
his indorsement, then, after payment of the note by the maker,
fraudulently pledged the bonds thus taken aa security in payment
of his own personal indebtedness.t

Merc false entries by an officer of & bank will not constitute

chant, or agent, and being entrusted,
for safe eustody, with the property of
any other person, shall, with intent to
defraud, sell,negotiate, tranvfer, pledge,
or in any manner convert or appropri-
ate to or for hig own use, or the use of
any other person, suck property, or
any part thercof, he shall be guilty of
a misdemeanor.”” This section is taken
from act of 20 and 21 Vict. o. 54, which
has been the subject of several of the
adjudications already given nnder this
particular stainte. It is, therefore,
clear that under it lareeny is not in-
cluded. Com. v, Newcomer, 49 Penn.
at. 478,

In U. 8. ». Taintor, 11 Blatehf. 874,
the defendant was indicted nnder the
55th seetion of the National Banking
Act of June 3, 1864 {13 U. 5. Stat. at
Large, 116), for embezzling, abstract-
ing, and wilfully misapplying the mon-
eys and fonds of a bank of which he
was cashier, with intent fo injore and
defrand the bank. On the trial it was
shown thet he iook moneys and funds
of the bank, and nsed them in stock
speculations earried ot ir his own
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nams, by depositing them with a stock-
broker, as margins. The defendsnt
offured t6 prove that such acts of his
were known to the president and some
of the directors of the bank, and were
sanctiondt by them, and that such
dealings of his with the funds of the
bank were intemded for the account
and benefit of the bank, and were be-
lisved by him to have been sanctioned
by the president and some of the direc-
tors, althongh there was no resolution
of the board of directors anthorizing
or sanctioning them. The evidence
was offered only to disprove the aver-
ments in the indi¢tment, that the acts
were done “‘with intent to injure and
defrand™ the bank. It was held that
the evidenco was properly oxcluded.

! Bee U. 8. v, Taintor, supra; State
v. Leonard, G Cold. (Tenn.) 307 ; Hoyt
v. Btate, 50 Ga. 313 ; State v. Mims, 26
Minn. 183, and fully supra, § 1030;
infra, § 1062 a.

% State ». Tompkins, 32 La. An. 620.

! Wadham r. Rigg, 1 Drew. & Sm.
216.

¢ Com. v. Butterick, 100 Mass, 1,
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such breach of trust, unless conmected with an actual conversion of

goods.d

A mere failure on the part of a borrower of money to properly
account for it does not constitute embezzlement. _
§ 1053 a. The term ‘ agent,” as we have already seen,® includes

all cases where one person in

authorized to represent anmother,® whether such other

¥ Com. ». Shepard, 1 Allen, 575.

W here wheat conld not leave a ware-
house except upom & sghipping order
issued by the defendant, who was in
charge of the wheat, it was beld to be
a frandualent couversion for him to set
afloat in the market * grain-orders,”
and therefor issne ‘fshipping orders,”
and appropriate the proceeds to his
own use. Calkins z. State, 18 Olio
St. 366. .

$# Kribs v. People, 82 IIl. 425.

3 Supra, § 1022,

4 Beo R. v. Gosser, 13 Cox C.C. 187,
R. v. Brownlow, 39 L. T. (N. §;) 479;
R. ». Bredin, 15 Cox C. C. 412. As to
“servant,” see Gravatt ». Btate, 25
COhio Bt. 162. As to “‘clerk,’’ see
Ricord, ez parfe, 11 Neb. 287. That a
priest who appropristes money col-
lected for his parish is an *‘ agent,”
see (Gerdemann ». Com., 1 Phila. 374.

In R. v. Cliristian, L. K. 2 C. C, 74,
wa have the following :—

Blackburn, J.: 'f Before turning to
the words of the statnte, look at the
facts. The prisener, being an agent
within the meaning of the statnte (for
as to that no gquestion g reserved),
congents to act on the terms contained
in hig first letter of the 12th November.
Ile aceordingly receivés instructions to
buy, and various securities are bonght.
1t sgems immaterial to consider whether
any privity of contract was established
butween the proseculriz and the sellers.
There is at any rate no doubt that the
prisoner must have made himself per-

VoL L—54

a distinct capacity is
[1] Age-nts-”

sonally lizble to them, and therefore he
woultd have a right, after paying for
shares, if he did pay, to refase to hand
them over till he was repaid. He
would also have a right o require cash
beforehand, so as to keep him ont of
advances. In this state of things, he
writeg his letier of the 27th November,
and the prosecutrix her answer of the
game date. Now, locking at the facts
and writing down what seems to have
been her meaning as to the cheque, I
have ne donbt as to what it muost be:
‘ Inasmuch as there is & sam of £336
which I have to pay to get the Japanese
Tonds, got the proceeds of the cheqne in
the way most convenient to yoarself
aud pay for the bonds,” I think if the
prisoner had handed over the cheqne
itself, or hanxied over the actual notes
received for it, ke would have been
within hip inmstructions, I think he
wonld have heen so, alwo, if he had
paid it into his own bank bond fide, for
the purpose of meeting a cheque of his
own given to the seller, slthongh a
bundred things might intervene to
prevent the cheqne being actually met.
I think, then, that the prosecutrix’s
lotter was a direction to zpply the
cheque or it proceeds to getting the
bonds‘for her free from any lien dr
claim on the part of the seller.

‘ Turning, then, to the statate, and
applying its words to the facts of the
cage, we find that the prisoner was an
agent, and he received a direction in\
writing to apply the cheque or its pro-
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person be a private individual or a corporation, either public or
private.? ¢ Clerks” and ¢ servants” have been already distinetively

discussed ?

§ 1054. Agency cannot be regarded as coustituted, under the
statute, by the mere relation assumed by one member of a busi-

ceeds fo & certain purpose. And the
jury have found that in vielation of
good faith, and eontrary to that diree-
tion, be applied them to his own use.
I have no doubt, thercfore, that he was
rightfully convicted.”

In Etate ». Foster, 37 Iowa, 146,
Beack, C. J., thus writes: “ The words
indicating the relation that muost exist
between the aceused and another,
which is a necessary ingredient of the
offence, pre * employer,” ¢ master,” “ em-
ployment,” We will, without notice
of the word ‘master,” consider the
term ‘ employer’ and ¢ employment.’
They are not of the technical langnage
of the law, or of any science or pursnit,
and must therefore be construed aceord-
ing to the context and the approved
usage of the langnage. Rev. Stat. §
29, p. 2.

¥ The words are defined as follows;
f Employmeni — The act of employing
or wsing. 2. Oceupation; business.
3. Agency or service for another or for
the public. FEmployer—One who em-
ploys ; one whe engages or keeps in
service.’

“The verb ‘employ’ iz defined as
foliows, when used with a human
being either as ity subject or object:
‘To engage in one's service ; to use as
an agent or substitete in transacting
husiness ; to commission and intrust
with the management of one's affairs.’
‘Webster.

Tt will be seen from the definition
of these words that the statute con-
templates the relation of ageucy, a
econtract for services, whereby the

850

accused iz boond te de or perform
something in connection with the pro-

" perty embezzled, and that by virtue of

such relation he acquired possession
tircreof. It by no means appears that
the idea of bailment or bailee is ex-
cluded from these definitions, bat with-
out following the thomght or relying
upon it, we will inguire whether the
avidence establishes arelation of agency
or service existing between the acetnsed
and Furlong, and whether sach relation
iz contempiated by ihe instroctions
above quoted. We think it is in each.
The watch wag received under an
agreement that the accused was to act

‘for Furlong in making a contract of szle

of the propeety, 4. e., exchanging the
watch for a wagon. Can it be doabted
that any proper contract of sale witl-
in the scope of the accused’s anthority
would have bound Furlong? Cer-
tainly he would have been bound
thereby ; and one of the ingredients
of the travsaction creating it a binding
eontract upon him would bhave Leen
the relation of agency existing Letween
him and the accnsed. We conclude
that the idea of agency is clearly ex-

pressed, both by the langnape of the .

indiectment and instructions, and the
relation is established by the evidence,
or rather that there was evidence

tending to establish it rendering the

instruction relevant and propor, npon
which the jory may well have found
ite existence.’? .

1 State v. Baneroft, 22 Kan, 170,

2 Supra, §§ 1021, 1022,
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ness association to another.! And a partner or person having an

interest in preperty embezzled cannot ordinarily be con-

Copartinersy

victed of embezzling it.2 Bub a mere right to receive aud mem-

buers of

part payment in commissions, to be paid by the employer, common
the employé having no right to deduct the commissions $oeiely uob
from the sum received, does not create such an interest

as precludes conviction.®

“ agents.’?

§ 1055. The term bailee is one to be used, not in its large, but
in ite limited sense, as including simply those bailees
who are anthorized to keep, to transfer, or to deliver, | 770
and who receive the goods first dond fide,® and then inrestricted
frandulently convert.®* Any other construction would
make larceny and embezzlement in part overlap.® Hence it follows
that not only must the evidence show, bat the indictment mussé aver,
the facts distinguishing the case from larceny at common law.
And thus when it does not appear that any fiduciary duty is im-
posed on the defendant to restore the gpecific goods of which the
alleged bailment is composed, a bailment under the statute is not

I R. v, Masgon, D. & B. N. P. C. 22.
Bue supra, § 1022.

2 Supra, §§ 922, 1033 ; State v. Kent,
22 Minm. 41; Carter v, State, 53 Ga.
326 ,
¢ Supra, § 1014 ; Com. v, Smith, 129
Mass. 104, As to indictment against
sgeut, ses Lycan ». People, 107 Ill,
423 ; Washington v. People, 72 Ala,.
272,
~ 4 That a bailee i3 one whe is to return
to the depositor a specific article de-

_posited with him, ses B. ». Clegg, 11
Cox C. C. 212; B. » Aden, 12 Ibid.

512 ; B. ». Richmond, Ibid, 495, That
thiz eovears articles on which the bailee
is to bestow certain worls, see Whart.
on Neg. §§ 435478 ; BR. ». Daynes, 12
Cox C, C, 514, )

8 Krause v. Com., 93 Penn. St. 418,
Bee Watson ». State, 70 Als. 13,

§ R. ». Hunt, 8 Cox . C, 495 ; Peo-
ple ». Cohen, & Cal. 42; Leonard =
Btate, T Tex. Ap. 417, Supra, §§ 1027,
1049, 1050, A recent.English statote

 Bailee™

EQOEE,

provides that * whoever, being a bailee
of any chaitel, money, or valuable
security, shall fraudunlently take or
convert the same {o his own use or the
nse of any other person other than the
owner thereof, althengh he shall not
break balk or otherwine deterinine the
bailment, shall be guilty of larceny,
and may be convicted thereof npou an
indictment for larceny.” 24 & 25 Vic-
toria, c. 96,58, 3. See R. ». Loose, Bull
C.C. 269, 8 Cox C. (. 302; Fisher’s
Digest (Am. ed.), p. 258 ; K. v. Cosser,
13 Cox C. C, 187; R. ». Tatlock, Ebid.
328; L. R. 2. B. B. 157; R. », Tom-
kingon, 14 Cox C. C. 603; 44 L. T. N.
5. 82. Compare Baker v, Btate, 6 Tex,
Ap. 344, DTyfre, § 1057. As to Mis-
souri statute, #ee Btate ». Broderick, 7
Mo, Ap. 16,

? Penple ». Cohen, § Cal. 42: Peo-
plé v, Poterson, % Ihid. 313 ; seo, how-

over, People' v. Poggi, 19 Ibid. 608,

taking a wider view. Bee supra, §%
1009, 1027, 1050.
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constituted,’ though it is otherwise when a specific thing, whether
money, securities, or goods, is received in trust and them appro-
priated.? Unlike embezzlement by servants of goods not yet come
to their magter’s possession,® it is the essence of this form of embes-
zlemens that the offence should be limited to the particular article
bailed or its proceeds; and if the agent have discretionary power
over such article,* then he iz not a bailee under the statute. But,
as will be seen, when a carrier delivers goods and embezzles the
price, although he cannot be indicted for embezzling the goods, he
may be for embezziing the money.® And such is the ¢ase with a
person apyropriating goods given to him to effect a ¢ trade,”’? or to
obtain a loan,” or to hold-as a loan;? and with other modes of
fraudulent conversion by bailee.® This includes a fraudulent con-

e

as overruled.! An infant, not capable of contracting, may certainly
be.liable criminally for criminal non-performance of duty; aund a
Sfortiori is this the case with married women, under the present
phase of legislation. _

§ 1067. It is not essential under the English statute that the
thing embezzled should have been received from the
bailor.? Thus indictments for embezzlement have been ngﬁi‘?: e
sustained where a carrier delivered goods committed to oo . o0
him by the prosecutor, and fraudulently converted their rectly from
price ;> and where the carrier (an “ expressman,” as he proseeton
would be called in the United States) received money from the
prosecutor to buy goods to be returned to the prosecutor in the car-

rier's eart, and obtained the goods in his own name, and on his way

version by an inn-keeper of baggage intrusted to him.!

A person who, after being employed to disconnt negotiable paper,
fraudulently appropriates the proceeds, is guilty of embezzlement ;!
but there must be, to sustain a convietion, proof of both bailment

and conversion.X

§ 1056. It was once thought in England that a married woh:an,

Person not

not being capable of contracting, could not be a bailee ;13

capable of but this was based hurriedly on the impression that a per-

contracting

may be son not capable of contracting eannot be liable for & tort,

ballee,

I R. v. Hazsell,- L. & C. 58 8 Cox C,
C. 491; 9 'W. R. 708; R. v. Garrett, 8
Cox C. C, 368: 2 F. &£ F. 14;: R.r.
O=xenham, 13 Cox C. €. 349 ; Gaddy ».
Btate, 8 Tex. Ap., 127; Webh ». State,
Ibid. 310.

2 R, v. Adem, 12 Cox C. C. 512; R.
». Tomkingon, 44 L. T. N. 5. 822,

$ See mipre, § 1016,

t Sep I. v. Hoare, L F. & V. 647; R.
v. Hunt, 8 Cox C. C. 495,

6§ R.v. Wells, 1 F. & F. 10%: R. n,
Aden, 12 Cox C. C. 512, InB.v. Da
Banks, L. B, 13 Q. B. D. 29; 50 L. T.
(N. 8.3 427; 15 Cox C. €. 450, it was
held {hat a person employed to take
charge of a horse fora few days and then
to soll it, was a bailee of the money.
Ag to other eases, see supra, § 1027,
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which is an error, and the case may now be considered

6 State #. Foater, 37 Towa, 404.

T R. v. Tomkinson, 44 L. T. (N. 8,)
821,

¥ Com. v, Chathams, 50 Penn. St. 181,

¥ llntehison ». Com., 82 Penn. 5t,
472; Cow. v. Maher, 11 Philad. 425.

Bee People v. Murphy, 51 Cal. 378;

Baker v. Btate, 6 Tex. Ap. 344.

10 Paople v. Husband, 36 Mich. 306 ;
and ses Bork ». People, 91 N, Y. 5.

n R. v. Oxcnhaw, 46 L, J. 125 13
Cox C. C. 349.

B R, v. Weekes, 10 Cox C. C. 224 ; R.
v. Cosser, 13 Ibid. 187. Seo comments
in London Law Times, June 10, 18832,
. 9.

8 R. ». Denmour, 8 Cox €. C. 440,
per Martin, B,

to the prosecutor’s abstracted some of them for his own use.*

I Bee R. v. Robson, L. & C. 43; 9
Cox C. C. 2%; 10 W. R. 6L

# Where the prosecutor, being *‘some-
what tipsy 7’ and partly asleep, saw the
defendant take his (the prosecutor’s)
watel out of his pocket, which he took
no steps to prevent, believing that
the defendant was acting solely from
friendly motives, it was held by Crow-
der, J., that this was a sufficient bail-
ment nnder the statutes. R. v, Reeves,
B Jur. (N. 8.) T16.

3 R.v. Wells, 1 F. & F, 109.

4+ R, ¢. Bunkall, L. & C, 371; 9 Cox
C, C.419; 12W. R. 414. Bee State v,
Lillie, 21 Kans. 728, R

In Hatekison v, Com., 82 Penn, 3t.
472, the evidence wae that B. owned &
large number of barrcls of crude petro-
leurn. This oil was in the tanks and
pipes of a ocarrier, intermingled with
and undistinguishable from thousands
of barrelg of other oil in the same tanks
and pipes. B. held orders, accepted
by the carrier, for the quantity of pe-
trolenm mentioned, which he delivered
to the defendants for the purpose of
having them store the petrolenm, tak-
ing back from them a receipt setting
forth that fact. Thé defendanis de-

posited these orders to the credit of
their general aceount with the earrier,
as they did other like orders, and drew
petrolenm from the carrier thereon.
The petrolenm drawn was disposed of
from time to time by them for their
own bencfit, uniil they became insol-
vent. 13, then demandod his petrolenm,
Lut-they were nnable to deliver it, by
reason of having nearly exhausted the
guantity of oil they were eniitled to
draw froni the carrier’s pipes. The
defendants were then indicted for lar-
ceny 26 bailees. The Bupreme Ceurt
held, Mercur, J., dissenting, that (1)
by the rules of the trade there was a
delivery; (2) that there was a bail-
ment ; and (3) that the drawing of the
petrolenm and selling it on their own
account by the defendantz was a con-
version to their own use.

According to Sir J. F. Stephen (Dig.
C. L, art. 345), the 24 & 25 Vict. does
not extend to an agent who disposes of
a chattel, yaluable security, or power
of attorney aceording to mnwritten in-
structions givem to him, and rubse-
quently misapprepriates the procecds
thereof, nnless (possibly) he is proved
{0 have had an intention fo misapro-

853



§ 1061.] CRIMES. [BOOE IL

§ 1058, Subjeet to the qualifications above expressed, it is neces-
Conversion BATY, to sustain a conviction, that there should have been
must be . put in proof-some act of conversion by the bailee, incon-
consigtent  gistent with the terms of the bailment.! As an illustra-

E;:r%hfar- tion of such breach of bailment, way be mentioned an
bailment.  Jonglish convietion sustained on proof that the defendant,
a carrier, employed by the prosecutor to deliver in his (the defend-
ant’s) cart a hoat’s cargo of coals to persons named in a list, and
only to such persons, fraudulently sold some of the coals and ap-
propriated the proceeds.?

Someactof 1059 Some act of conversion or appropriation by
conversion the bailee or carrier must be alleged and proved to have
E:u;t"?:_ taken place within the jurisdiction of the court.

diction. § 1060. In general, the rules laid down with regard
g&;gﬁﬂgt to .em‘bezzlement.s by servants for appropriating goods
form to which have not yet reached their masters, apply (with
statute. the exception of the averment as fo the masters’ non-
reception of the goods) with equal force to embezzlements by trustees
and bailees.* ‘The following poeints, peculiar to the last class of em-
bezzlements, are now to be noticed. '

§ 1061. The special gonditions of particular statutes are to be
Specil expressed in the indictment. As these are what consti-
facts tobe  tute the differentia of the offence, as distinguishing it
averred-  from larceny, they must be set forth in the indictment.®
ITence the indictment must aver not merely the bailment or trust,
but the special circumstances which make the case embezzlement

under the statute.® And so it is necessary to state in the indictment

priate the proceeds at the time when he #. Fullerger, 14 Thid. 350: R. v. New-

disposed of the chaltel, valuable se- man, London Law Times, March 15,

curity, or power of attorney. This, he 1882; 5. C., 46 I.. T. N, 8. 384,

says, seems tobe the effect of R.v. Tat-  # Larkin v. Pueople, 61 Barb. 226

lock, L. R. 2 Q. B. D, 157; and R.» Bessupra, §§ 2482511040, 1058 ; State

Cooper, L. R. 2 C. €. 123, In R, ». ». Baneroft, 22 Kan. 170

Tatloek the judges were mot nuani- L Bee supra, § 1043,

mous. 5 R. » Golde, 2 M, & Rob. 425 ; Com.
1 See R. v, Jackson, 9 Cox C.C, 505; ». Bmart, 6 Gray, 15. See Com. v,

P opeweage - 00 L

Larkin ». People, 61 Barb. 22,

2 R. v. Davies, 14 W, R, 67%; 14 L.
T. N. &, 491 ; Calking v. Btate, 18 Ohio
8t. 366; R. ». Aden, 12 Cox C. C, 512,
Ap to conversion by a solicitor, see R.
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THays, 14 Thid. 62: Com. ». Simpson, 9
Met, 138 ; Larkin ». People, 61 Barb.
226; Pcople . Tryon, 4 Mich. 665;
People ». Balley, 23 Cal. 677.

§ State v. Walton, 62 Me. 106 ; Cor.
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the purpose for which the defendant was intrusted with the prop-
erty ;! and the specific act of fraud with which the defendant is

charged.?

§ 1062. A mere common law indictment for larceny is mot

enough, unless made so specially by statate. In England

At common

at one fime an opinion was ventured at nisi prius to the law indict.

ment for

effect that & common law indictment for farceny would be jsreeny not
good in embezzlements by bailees;® but this case was enough.

exceptional, and not only was disregarded in subsequent adjudica-
tions, but was practically overruled by a series of decisions already
referred 1o, in which it was held that the special nature of the trust

v. Wyman, 8 Met. 247; Wise ». Btate,
41 Tex. 139 State ». Longworth, Ibid.
142. In Massachusetts, the partieu-
lars of embezzlement need not now (by
gtatute) be stated. Com. ». Bennett,
118 Mage. 443.

That valus on gross to a nomber of
articles ik enough, see Btate ». Mook,
40 Ohio 8t. 588.

1 Com. ». Bmart, & Gray, 15 ; I'zople
v. Cohen, 8 Cal. 42.

2 Com. v. Wyman, 5 Met. 247, As
giving a laxer view, see State v. Blim-
son, 4 Zab. 9; State v. Porter, 26 Mo.
201 ; and see Com. ». Newcomer, 49
Penn. Bt. 478.

" An indictment of B. for embezzling
gueurities in money held by him from
H. in ‘“*trust and confidence to be by
B. safely kept for H. until H. shall
call for the same,’” sets forth & trust
on the part of H, with sufficient ex-
actness to warraut a conviction of B.
on proof of his fraudulent couversion

of the trust funds so held. Com. v.

Butterick, 100 Mass. 1.

In Wright ». People, {1 IIL. 382, it
wag Treld that the Jllinois act of March
4, 1568, eutitled an zct for the protec-
tion of comsignors of fruit, grain, flour,
ete., to be sold on commission, which
provides that any warchonseman, stor-
ape, forwarding or commission mer-
chant, who, having converted to his

own nse the proceeds or profits arising
from the sale of any goods, otherwise
than as instructed by the consignor of
the goods, on demand of the econszignor
fails te deliver over the proceeds or
profits of gsuch goods, after deducting
the usnal per cent. on sales as commis-
gionsg, ghall be guilty of a misdemeanor,
ete., being & penal statmnte, must re-
ecive a siriect construction; aund dn
actual demand to be made by the con~
signor upon the commission, merchant
is' an indispensable prerequisite to a
convietion under it. .

In a case under this statute, the
prosecutor testified that, when he went
to the place of the aceused, the latter
said : *I know what you have come
for, but it is impossible for me to pay
you anything now.'” The wiiness
stated that the accmsed knew well
enough what ke had come for, and this
was all the demand he claimed fo have
been made.  [twas held that whilsina
civil cause, where ademand was neces-
sary, such evidence might be sufficient
for a jury to find a waiver, it could not
gustain a criminal prosecution. The
demand for the latter purpese should
be made in such a manner as to fairly
apprise the merchant that he world
be suhbject to the ponalties of the stat-¢
ute if he failed to comply. Ihid.

8 R. v. Haigh, 7 Cox C. C. 403.
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sh.ould‘be oot forth. These were followed by the 24 & 25 of
Victoria, ¢. 96, 5. 3, which provided that in prosecutions of bailees
fraudulently converting the batled gocds, an indictment for larceny

CHAP. XV.] EMBEZZLEMENT. {§ 1063,

III. PUBLIC OFFICERS.

§ 1063. Public officers, under statutes varying in differnt juris-

should be sufficient. Where a statute to this effect is not in opera-
tion, it is essential in all cases of embezzlement as distinguished
from larceny, that the fiduciary character and duties of the bailee
should be set forth in the mode already specified.!

We have already seen that counts for larceny may be joined with

those for embezzlement.?

Evidence

§ 1062 a. The evidence in cases of embezzlement, both

inferential, 48 {o the nature of the trust, the embezzling act, and. the

intent, is inferential.3

1 Supra, § 1043.

2 Supra, § 1047.

3 As to Nature of Trust.—The scting
in an office iz sufficient proof of au-
thority. Whart. Cr. Ev. §§ 834-5.
Thus if a person receive money as
& steward of another, thip is sufficient
evidence ot his being a steward 1o
support an indietment for embezzling
sach money. R. v. Beacall, 1C. & P.
312; R. ». Wellings, Ibid. 454, 457,

The presumption of due appointment
applies alse to the person from whom
goods are embezzled, if he be a trostee.

Where there has been & written
agreement botween master and servant,
in which the nature of the service is
defined, on an indictment for embezzle-
ment against the latter, parol evidence
of the service i3 inadmissible, unless
notice has been given to preduce the
agreement. R. v. Clapton, 3 Cox C. C.
126. '

Where a clerk o a savings bank
was convicted on an indivtment charg-
ing him with embezzlement, the pro-
porty being laid in T.; and in order
to prove that T. was a trastee of the
bank, he was called, ‘and stated that
ginee the commission of the offence he
had been aoting as a trustee, but that
before that date he had attended only
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one meeting, having on that ocoasion
been requested to do so lest there
should be a deficiency of trustees ; bat
he was also a manager of the bank,
and it did not appear that any act was
done by him at that meeting which heo
might not have done as 2 manager ; it
was held that this was insufficient
evidence of acting to support the infer-
ence of the legal appointment of T, as
a trustes, and that the conviction was
wrong, R. ». Esgex, Dears. & B. €.
C.369; 4Jur. N. 8. 15; 7Cox C. C.
384,

An admission by a perzon indicted
ag servant to gunardians of the poor of
a parish, such admission being con-
tained in the condition of his hond for
the performance of his duties as treas-
nrer, coupled.with an act of parlia-
ment gpecifying those duties, is suffi-
cient evidence of the nature of his
appointment, R. v. Welch, 1 Den, C.
C 199; 2C. & K. 256.

That a ducoy Las been used is no
defence. Supra, §§ 149, 1035, Where
B., a brewer, sent hiz drayman, 3., out
with porter, with authority to sell it
at fixed pricez only; and 8. sold some
of it to P. at an under price, but did
not receive the money at the time; B.,
having heard of this, nnkoown to 8.,

e

[
P e

dictions, are made indictable for embeszlement. The

Embezzle-

statutes, however, are so various, abounding in such numer- . 'y
ous distinctions, that it would exceed the limits of the etturory
present work to exhibit them in detail.! Holding office is,

in such cases, proof of official status, it not being necessary to prove

told P. to pay 5. the amount, which’
P. did, and 8., when asked for it by
B,, denied the receipt of the money;
embezzioment was held to be made out.
R. v. Aston, 2 C. & K. 413,

Intent may be infeyred from abscond-
ing. Thus where 8., a gervant of M.,
buing sent to receive rentdme M., re-
ceived it, and immediately went off
with it te Ireland; it was held that
this #as evidence from which the jury
might infer that 8. intended to em-
bezzle the money. R. r. Williams, 7
C. & P. 338. Supre, § 1030.

Other acte of embezzlement may be
introdnced to prove intemt. Whart.
Crim, Ev.§53. Thos wherean indict-
ment eharged the prisonet with having
embezzled turee sums of twenty-one
pounds, the moneys of his employers,
he being a clerk or servant, evidence
having been given of the embezzlement
of these sums, it was then propesed io
give evidence of other gums not charged
in the indictment, but which had also
been embezzled ; and this was admitted,
to show that if it'should be contended
the sums charged in the indictment
were subjects of a mistake in keeping
the accounts, there being many other
gums unaccounted for, admitting evi-
dence of such pums wonld assist the
jury in determining what value was to
be attached to the suggestion. R. o,
Richardson, 8 Cox C. C. 448; 2F. & ¥,
243, .

officers.

Denigl of Receipt necessary.—Tt i3 not
enough to prove that a clerk has re-
ceived a sum of money without enter- .
ing it in his book, unless there is also
evidence that he has denied its receipt.
R. ». Jones, T C. & P. 833. But this
denial may be inferential. See R. ».
Grove, 7C. & P. 635; 1 M. C. C. 47,
Supra, §§ 1030, 1053. _

1 ¥or rulings under such statutes
gee U. 8. 0. Cook, 17 Wall. 168; U. 5.
». Taintor, 11 Biaich. 374; U. 3. =
Bixby, 10 Biss. 238 ; U. 8. », Forsythe,
6 Mel. 584 : U. 8. ». Voorhees, $ Fed.
Rep. 143; U. 8. ». Lee, 12 Ibid, 816;
U. 8. ». Conant, Lowell, J., # Cent.
L. J. 1879, 1290; U, B. ». Bogart,
3 Ben, 257; Btate ». Walton, 62 Me.
106 ; State ». Boody, 53 N, H. 610;
Com. ». Morrisey, 86 Penn. St. 416;
Calkins v, State, 18 Ohio 5i. 366 ; Htate
». Newton, 26 Ibid. 265; People ».
Bringard, 3¢ Mich. 22; Btate v. Hebel,
72 Ind. 361 ; State v. Brandt, 41 Jowa,
593 ; State v.-Munch, 22 Minn. 67;
State ». Baumhager, 28 Minn. 226;
State ». Ring, 29 Minn. 48 ; State ».
Smith, 13 Kans. 274 ; Btate v. Carrick,
18 Nev. 120; Hoyt ». BState, 50 Ga.
313; Jehnson v. Com., i Bush, 430;
Btate v. Leonard, 6 Cold. 307 ; State ».
Bittinger; 55 Mo, 696 ; Btate ». Flint,
62 Ibid. 393; Btater. Hays, 78 Ibid.
600 ; Btate ». Doherty, 25 La. An. 11%;
State », Exnicios, 33 Ibid. 263 ; Gibbs
v, State, 41 Tex. 491.
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institution or teking an official oath! And in any view a de facto
officer is indictable for the embezzlement of public money.?
Embezzlement from post-offices iz hereafter distinctively con.

sidered.®

Under the term public ‘officer, in State statates, are included
town collectors of taxes and selectmen.® Mere retention of public

! Whart, Crim. Ev, §§ 164, 183
Fortenberry ». State, 56 Miss, 286:
State ». Mims, 26 Minn, 183.

2 Ibid. R. ». Barrett, 6 C. & P. 124
Sate v, Goss, 69 Me. 22: State w.
McEntyre, 3 Ired. L. 171; State ».
Mayberry, Ibid.; Diggs v. State, 49
Alu. 311 ; Btate », Spanlding, 24 Kan, 1.

3 Infra, § 1827. '

! In Btate v. Walten, 62 Me, 108, it
was held not to be necessary, in an in-
dictment against a town officer for the
embezzlement or fraudnlent conversion
to his own use of moneys in his posses-
#ion and under his control by virtue of
‘his office, to allege to whom the money
betonged, or that it was the property
of another,

It was further held that under the
statute (R. 5. ¢, 120, § T}, which de-
clares three different classes of offenders
lizble 1o be' deetnud guilty of larceny,
it is not necessary io the validity of an
indietment, under the provisions there
found, ta set out the various facts that
wonld be necessary to constitnte lar-
ceny a8 elsewhoro defined, [t is sufii-
cient to allege the acts and facts which
that section declares shall be deemed
larceny. .

It was further ruled that a town col-
lector of taxes is a public officer within
the meaning of that section, and can-
not suceessfully object to the mainte-
nance of an indictment under that sec-
tion for the frandulent conversion to
his own use of moneys which have
eome into his possession and nuder his
vontrol, by virtue of his office, that he
and his sureties are liable to acconnt

858

to the town for the momey which he
collects for it, according te his boud, and
that the money is not the town’s money
unti it is paid inte the treasary,

In the opinion of the court it was
said by Barrows, J.: ¢ The case of The
People v. Bedell (2 Hill, 196) arose
under a New York statute, which pro-
vides that ‘ where any duty is or shall
be enjoined by law upan any public
officer, or npon any person holding any
public trust or employment, every wil-
ful negleet to perform suchduty . . . .
shall be a misdemeaner punishable as
herein described.’

*The defendant was appeinted col-
lector of the Geneva' Village Corpora-
tion, by the trostees, and gave honds
for the faithful dischargo of his duty,
Warrants and tax-bills were given him
for eollection, He finaliy went off a
defaulter for from three to five hundred
dollars, and was indicted uunder this
statute. It was objected that the char-
ter of the village corporation did not
guthorize the appointment by trustees,
and, if It did, defendant was not a
public officer within the wmeaning’of
the statute. The epllector is not men-
tioned among iho officers to be chosen
for the corporation, but power is given
to the trustees to apppoint one attor-
uey, streel commissioner, fire-wardens,
and certain other officers specially
named, and also ¢ such other officers as
shall be antherized by this act,’ The
eolleclor is not named im any list of
officers in the act; but oue section pro-
vides that ‘the collector shall collect
all moneys which shall be erdered by

' CHAF. XV.]
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funds in their proper deposit, without appropriation or conversion,
ig not embezzlement ;! though it is otherwise where such retention

the corporation to be raised by tax.
Herenpon, in an opinion drawn by
Brouson, J., the conrt held: 1. That
the collector was one of the officers
aathorized by the act, and might be
appointed by the trustecs. I That
he was a public officer ; and that offi-
curs of such & corporation are fnone
the less public officers because their
powers &re conflned in narrow ferrito-
rial limits.” The eourt remarked that

*he was required to take the oath and

to give bail for the faithfal performance
of his duties, ‘and he was not the
less . public officer because the office
is not mentioned iu the statute enu-
meration and classification of public
offigera.’ ¥’

In Btate v. Boody, 53 N. H. 610, it
was held that a selectman id a * publie
officer,”” and may be “a receiver of
public money'” within the intendment
of . 257, % 7, of the Maine Gen, Stats,

In the eonrse of his opinion, Foster,
J.,said : “ Bui the terms of the statute
relativg to embezzlements are not re-
strieted nor defined by the application
and definitions of the provigions of title
xvii, ; and, a3 used iu § 8 of c. 258,
(ten. Stats., the term * publie eorpors-
tion’ may properly be applied to a
town, -

“0Of thizs there can be no doubt,
Every muonisipal eorporation is neces-
sarily a pablic corporation. ' All cor-
porations intended as agengies in the
adininistration of civil government are
public, as distinguished from private,
corporations. Thus, an ineorporated
school district or county, as well as a
city, is a public corporation ; but the
school distriet or eounty, properly
speaking, is not, while the city is, &

municipal corporation. All mmnicipal
corporations are public bodies, created
for civil or political porposes; but all
civil, political, ar public corporations
are not, in the proper use of language,
manicipsl corporations.’ Dillon Mun.
Corp. & 10,

“In this State, public corporations
are understood te include all those
which are created for public purposes,
and whose property is devoted to the
object for which they are created.
Buch, it is said, are counties, towns,
parishes, school distriets, ete. Private
corporations are thiose which are ere-
ated for the immediate advantage of
individuals. Suck, it is said, sre in-
snranee and manufacturing companies,
and such, also, are canals, turnpikes,
toll-bridges, and railroads, although
the uvses of these latier are puoblice.
Dartmonth College #. Woodward, 1 N.
H. 114, 117; Eustis ». Parker, Ibid.
275; Bcehool District ». Blaisdell, 6
Ibid. 19% ; Coneord Railroad ». Greeley,
17 1bid. 47 ; Foster ». Lane, 30 Ibid,
305 Petition of Mt., Washingten Road
Co., 35 Thid. 134.”

In Zschocke ». People, 62 11, 127, a
congtable, kaving an execntion placed
in hkis hands, lovied upon and took
possession of certain goods belonging
1o the judgment debtor, and pat them
in possession of the jndgment creditor.
A short time afterward the comstable
took the goods away, with ilie eonsent
of the judgment creditor, and sold
them at private sale, receiving thera-
for the sum of $54, which he converted
to hiz own use. In a prosecption against
the constable, woder an indictment
charging him with having stolen divers
United States noteg and current bank

t State 9. Hunnicutt, 34 Ark, 862.
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18 accompanied by refusal to pay over on the fraudulent excuge
of non-posgession of the money.! In such case s general refusal to
pay over will sustain the charge.?

IV. RECEIVING EMBEZZLED @0O0D&,

§ 1064. Receiving knowingly embezzled goods is generally held

. a misdemeanor at common law wherever the embeuzle.
Ingictable . . . .
at common ment 13 made penal by statute. But, aside from this
law. view, wherever embezzlement is made larceny by statute,
there receiving embezzled goods stands on the same footing as re-
ceiving stolen goods.®> But where ¢ receiving” is made a statutory
offence, and is exclusively confined to goods stolen, this may pre-
clude the receiving of embezzled goods fram being indictablo at com-
mon law.* It is clearly otherwise where embezzlement is made lar-
ceny by statute.®

bills for the payment of $55, and of
that valoe, of divers isznes and deno-
minations te the grand jury unknown,
the personal goods and property of Ma-
thias Eck, who was the judgment cred-
itor, it was held the prosecution could

not be maintained, under see. 71 of the

Criminal Code of 1ilinois, declaring the
felonious conversion of money, goods,
etc., by a bailee, 1o be larceny, becanse
in 1o sense eould the constable be re-
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garded as the bailee of the jundgment
creditor.

! Supre, § 1053 ; State v. Mims, 26
Minn. 183. Bee Comstock v, Gape, 81
1. 330.

* Biate », Ring, 29 Minn, 78,

3 Suprn, § 996. See, however, Leal
v. State, 12 Tex, Ap. 279,

1 Beo supra, § 994,

¥ R. ». Frampton, D. & B. 535,



