CHAP. x.]

CHAPTER X.

JUDIEDICTION.

IN WHAT COURTS INDICTMENTS ARE COGNIZABLE.

I. Jupiciay POWERR SETTLED BY FED-
ERAL CONSTITOTION.

Summary of federal judicial powers
given by Constilution, § 252.

Prevalent yview is that federal judi-
ciary has no common law erimi-
nal jurisdiction, § 253,

Conflict of early rulings on this
tople, § 254,

Rulings do not shut out common
law as a standard of interpreta-
tion, § 255,

No formal jurisdiction is given of
excluslvely commonlaw offences,
§ 256, i

Btatutory juriadiction of federal
courts, § 257 —

Includes offences against law of
nations, § 258.

Also offences againet federal sover-
eignty, § 250,

Also offences againet individuals
on federal soil or on ghips, § 260,

Also offences againat property of
federal government, § 261.

Also againet public federal justice,
§ 263,

II, I¥ wHAT CoURTS OFFENCES AGATN BT
FEDERAL GOVERNMENT ARE TO
BE TRIED,

Btafe courfs have nof concurrent
jurisdiction unless given by
statute, § 264, :

Counflict of opinion as to Btate
jurisdiction, § 265.

Ag to offences distinctively against

T, 8, the Btates are independent
govereigne, § 260,

IIT. Coxrrier s 1o Hanspas Corrra.

Right of the courts to discharge
from federal arrests, § 267, .,

Federal courts have statutory )

power of kabeas corpus in federal
eaces, § 268.
IV, Conrrict AND CONCURRENCE OF
JURISDIOTICNS.
1. Offences al Sea.

Offences at sea  cognizable
country of flag, § 260,

Federal conrts have jurisdiction of
erimes on high seas out of State
Jurisdietion, § 270,

Bovercign hag jurisdiction of sea
within ecannon shot from shore,
§ 270 a. :

2. Offences by Subjects sbroad.

Subjecta may be responsible to
their- own sovereign for offences
abroad, § 271,

Apportiorment of thiz eovereignty
between Federal and State gove
ernments, § 272. .

Offences in semni-civilized lands,

in

§ 273, .
Also over political offences abroad,
§ o4, -

Political extra-territorial offences
by subjects are punisha'ablc, 5215,

Perjury and forgery before consu-
lar ageots punishable at home,
§ 276,

Homicide by rsubjects abroad
punishable in England, § 277.

3., Liakility of Exire-territorial
Principal.

Extra-territorial prineipal may be
intra-territorially indictable, §
28,

Principal respongible “for cxtra-
territorial acts, § 279.

Doubts in eages where agent I8
independently lable, § 280.
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§ 252.] CRIMES, [BoOK I.
4. Offences by Aliens in Couniry of In continuous offences cach place of
Arrest. overt act has eognizance, § 258,
Aliens indictable in country of Adjastment of punishment in such
arrest by Roman Jaw,. § 281, cases, § 239,
80 in English and American law, Offences in carriages and boats,
§ 282, § 200,
8¢ as to Indians, § 2824, In lurceny, thief liable wherever
Bui not so as to belligerents § goods are brought, § 291,
283, In homicide, place of wound has
8. Offences by Aliens abroad. cogblzanee, and by statute place
Extra-territorial offences against of death, § 282,
our rights may be intra-territo- Law of place of performance deter-
rially indiviable, § 284, mines indictability, § 202 «,
Jurisdiction claimed in cases of Bovereigus may have coneurreut
perjury and forgery before con- ot successive jurisdictious, § 203,
euls, § 285, ¥, Courts Martisl end Hilitary .
Punishment in such cases, § 256. Caurts.
8. Offences commilled part in one Martial law fs law for the army,
Jurisdiction and part in another, military law is law linposed on
Acccessarles and 0 - conapirators a subjugated country, § 204,
fndictabic in place of accessary- Judgments of, may be abar, §295.

" 8hip or conspirscy and of per-
formance, § 287.

I, JUDICTAL POWERS SETTLED BY FEDERAL CONSTITUTION.

§ 252. THE powers given to Congress under this head are :—
Summary To provide for the punishment of counterfeiting the

9fd1;9li3r&l secyrities and current coin of the United States.!
judie

powers To define and punish piracies, felonies committed on
Ben¥  the high seas, and offences against the law of nations.?
tom. - To make rules for the government of the land and

naval forges.?

To provide for organizing, arming, and disciplining the militia,
and for governing such parts of them as may be employed in the
service of the United States.?

To exerciso exclusive legislation in all cases whatsoever over.

such district (not exceeding ten miles square) as may, by cession
of partieular States and the acceptance of Congress, become the
seat of the governmont of the United States; and to cxercise like
authority over all places purchased, by the consent of the legislature
of the State in which the same shall be, for the erection of forts,
magazines, arsenals, dock-yards, and other needful buildings ;* and

1 Art. 1, § 8, el 6. _ 4 Thid. cl. 16.
2 Ibid. el. 10. & Ibid. cl. 16.
# Ihid, <l. 14. )
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to make all laws which shall be necessary and proper, for carrying
into execution the foregoing powers, and all other powers vested by
the Constitution in the government of the [United States.!

To enforce the rights established by the fourteenth and fifteenth
amendments.?

§ 253. Tt is said in a case which will presently be more fully
neticed, and which is assumed to have settled the law on Provalent
this important question, that although it may be that the vewlds
Supreme Court possesses jurisdiction derived immediately eral jugi-
from the Constifution, of which the legislative power Cr¥hasno
cannot deprive it, all other courts created by the general lawpowers.
government possess no jurisdietion but what is given them by the
power that creates them, and can be invested with none but what
the power ceded to the general government authorizes Congress to
confer. Certain implied powers, it is admitted, must necessarily
result to courts of justice from the nature of their institution: as
to fine for contempt, to imprison for contumacy, and fo enforce
obedience to orders ; but jurisdietion of crimes against the federal
governwent, it is held, is not among these powers. Before an
offence can become cognizable by the United States courts, so it
is concluded, Congress must first recognize it as such, affix a punish-
ment to it, and declare the court that shall have jurisdiction,s _

§ 254. The first case which involved the question of the common
law criminal jurisdiction of the federal courts was that
of Henfield, tried for illegally enlisting in a French Sa"r‘ll;fifﬁl?f
privateer ; a caso tried in 1798, but for the first time ilie: lgn'.;m
fully reported in 1850.4 1In this case Chief Justice Jay,

Judge Wilson, and Judge Iredell, of the Supreme Court, and Judge

t Ibid. cl. 18, In this section the
word necessary hay been construed to
mean needful, requisite, essential, and
eonducive to, and gives Congress the
choice of the means best ealeulated to
exorcise the powers they possess ; and
under this construetion it has been
held that Congress has power to in-
flict punishment in cases not specified
by the Comstitution, such power being
implied as necessary and proper to the
sanction of the laws, and the exercise

of the delegated powers. M’Culloch
v. Btate of Maryland, 4 Wheat. 413
U. B. ». Bevans, 3 Wheat. 336 ; Mar-
tin's Lessee v, Hunter, I Wheat. 304 ;
Eyx purte Bollman, 4 Cranch, 73; U, 8,
v. Figher, 2 Cranch, 358, 396. )

* Whart. Com. Am. Law, §§ 591 & seq.

3 U, 8. v. Hudson and Goodwin; 7
Cranch, 32; U. 8. v. Coolidga, 1 Whest.
416, See Duponcesu en Jurisdietion
of U. 8. Conrts,

t Wharton’s State Trials, 49.
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§ 264.] CRIMES, [BOOK L

Peters of the District Court, eoncurred in holding that all viela-
tions of treaties, of the law of nations, and of the common law, g0
far as federal sovereignty is concerned, are indictable in the federal
courts without statute. Almost at the same time before Judge
Iredell, Judge Wilson, and Judge Peters, an American citizen was
convicted, at common law, for sending a threatening letter to the
British Minister.! Then came Isaac Willisms’s case, where the
game law was held by Chief Justice Ellsworth.?

Such was the state of the law when Judge Chase, in Worrall’s
cased (Chief Justice Jay, Judge Wilson, and Judge Iredell being
no longer on the bench, and Chief Justice Ellsworth being abroad),
without waiting to learn what had been dectded by his predecessors,
startled both his colleague and the bar by announcing that he would
entertain no indictment at common law. No reports being then, or
for some time afterwards, published, of the prior rulings to the con-
trary, it is not to be wondered that the judges whe came on the
bench after Judge Chase supposed fhat he stated the practice
correctly. In this view Judge Washingion seems to have held that
there could be no indictment for perjury at common law in the courts
of the United States;* and Chief Justice Marshall, in more than
one case, treats the same point as if settled by consent.® Butin a
case which oceurred in the Circuit Conrt of Massachusetts” in 1813,
on an indictment for an offence committed on the high seas, the ques-
tion arose whether the Ciredit Court had jurisdiction to try offences
againgt the United States which had not been defined, and to which
no punishment had been affixed. Judge Story, admitting that the
courts of the United States were of limited jurisdiction, and ¢ould
exercise no authority not expressly granted %o them, eontended that
when an authority was once lawfully given, the nature and extent
of that authority, and the mode in which it should be cxercised,
mugt be regulated by the rules of the common law. The inference,
he urged, was plain, that the Circuit Courts have cognizance of all
offences against the United States; that what these offences were

1 T. 8. v. Ravara, Wharton’s St. Tr. the conclusion of J udge Washington’s
91; 2 Dallas, 297. opinion,
2 Wharton’s Btate Trials, 651. & U. 8. v, Burr, 4 Cranch, 500,
8 2 Dall. 287 ; Wharton’s 5t. Tr. 189. * € U, &, ». Bevans, 3 Wheat. 336; U.
4 See 1 W. C. G. R. B4, the report of 8. v. Wiltberger, 5 Wheat. 76.
which case appears to be defective in 7 U. B. v. Coolidge, 1 Gall. 488.
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depended upon the common law, applied to the powers confided to
the United States; that the Circuit Courts, having such cognizance,
might punish by fine and imprisonment where no punishment was
specially provided by statute ; that the admiralty was a court of
extensive criminal as well as civil jurisdiction; and that offences of
admiralty were exclusively cognizable by the United Stutes, and
punishable by fine and imprisonment, where no other punishment
was specially preseribed. The district judge dissenting, the caso
came before the Supreme Court of the United States; and it is
evident from the report,! that a strong desire existed in the minds
of the judges to hear the whole question of the extent of jurisdiction
reargued. The sttorney-general, however, declining to do so, heing
unwilling to attempt to shake the United States ». Hudson and
Goodwin,? by the authority of that case the court felt themselves
bound, and so certified to the Cirenit Court.?

§ 255. But even assuming, as wag said on another occasion ? that
it is now finally established that the common law, as a Rulings do
source of jurisdietion, is not recognized in the federal Egi iféglt
courts, this does not exclude the operation of the com. mon law as
mon law, ag a rule for the ewercise of a jurisdiction iﬁfﬁf‘;&_
previously given. That the common law is necessarily tation.
thus appealed to will hereafter appear in the chapters discussing
offences against the United States ; and it will be seen that there is
not one of these offences whose character is not, according to the
construction given by the federal courts, determined by a resort to
the common law.®

1 1 Wheat. 415, Jjurisdiction. Kent’s Comm. vol. i. p,
2 7 Cranch, 32, 338. As following U. 8. ». Coolidge,.

3 Chancelior Kent does not seem to
think that the case of T, 8. v, Coolidge
should be governed by the same prin-
ciple as those of U. 8. ». Hudsou, and
U. 8. v. Worrall—the one a libel and
the other an attempt to bribe a com-
missioner of the revenue—the two lat-
ter being decided on the gronnd that
the Constitation had given to the courts
no jurisdietion in snch cases; whereas
tha case of {oolidge waz one of admi-
ralty, over which the federal courts
seem to have a general and exclusive

aud denying jurisdiction, see U, 8, v,
Maurice, 2 Brock, 95; 1. 8. v. Scott, 4
Bis. 29; U. 8. ». Babeock, 4 McLean,
113; U. 8. », Taylor, 1 Hughes, 514,
To same effect, pee argument of Clifford,
J.; in U. 8. ». Cruikshank, 92 U. 8.
564 ; infra, § 256. But otherwise ss to
offences om high seas and places within
exclusive jurisdiction. TU. 8, », Bhep-
herd, 1 Hughes, 520.

1 Wharton Sf, Fr. 87.

5 See particularly as to piracy, infre,
§ 1850, and zee vindication of position
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§ 258.] CRIMES, [BooE 1,

§ 256, While, therefore, it is settled that the federal courts have
no jurisdiction of offences not declared to be such by
No formal .
jurisdiction federal statute, yet, as these statutes mostly designate
:ii;,fﬂx;lggm_ offences by title, leaving their definition to the common
Eltg;]ili?:’ law, it is the common law that is the final arbiter as to
what such offences are. And even this formal restrie-
tion of federal jurisdiction to statutory offences is in some measure
done away with by a stabute, hereafter to be noticed more fully, by
which conspiracies against the United States are made indictable.?
Other common law offences against the United States are still cogniz-
able in Btate courts, when committed within State limits, and where
State cognizance of them is not prohibited by federal statute.? DBut
when common law offences against the United States are committed
on the high seas, or on exclusively federal territory, they are either
punishable in the federal courts, or they are not punishable at all,
_§ 257. It remains to consider such offences as are brought within
the jurisdiction of the federal courts by act of Congress.
?lfﬁts‘aﬁg:fm The offences thus particularly enumerated by Congress
gg ﬁ&?ml may be collected under five general heads: first, those
against the law of nations; secondly, those against fed.
eral sovereignty ; thirdly, offences against the persons of individu-
_ als ; fourthly, offences against property ; and fifthly, offences against
public justice.
§ 258. (2) Under the first head, namely, offences against the
Includes law of nations, may be classed, the accepting and exer-
offences cising, by a citizen, a commission to serve a foreign State

against law

otmations against a Btate ab peace with the United States ;? fitting
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out and arming, within the limits of the United States, any vessel
for o foreign State to cruise against a State at peace with the
United States ;' increasing or assisting, within the United States,
any force of armed vessels of a foreign State at war with a
State with which the United States are at peace ;? setting on foot,
within the United States, any military expedition against a State
at peace with the United States ;* suing forth or executing any w:rit
or process against any foreign minister, or his servants, thfa writs
being also declared void ;* and violating any passport; or 1n any
other way infracting the law of nations, by violence to an ambas-
sador, or foreign minister, or their domestics.” -

§ 259. (5) Under the second head, namely, offences against fed-
eral sovereignty, may be classed, treason against the ]
Uunited States and misprision of treason;® holding any Also of-
treasonable correspondence with a foreign government ;7 againgy
recruiting soldiers to serve against the United States ;® :r:;;:}
enlisting by a citizen within, or going out of the United ’
States with intent to enlist in the service of any foreign State ;?
fitting out and arming a vessel by a citizen of the United States,
out of the United States, with intent to cruise against citizens of
the United States ;® illegally holding office ;1! false personation in
naturalization ;% offences agaiust the elective franchise ;'3 false per-
sonation of owners of stock or other claim against the United
States ;14 obstructing officers executing warrants under eivil rights
law ;16 conspiring to prevent a person from holding or accepting fed-
eral office ;¢ injuring & person so holding office ;7 offences against
Indians ;* offences on Guano Islands;™ political offences against
the federal government committed by subjects abroad ;® perjury and

in the text in Whart. Com, Am. Law,
§§ 12, 200, 452, Compare, also, Mar-
bury ». Madisoen, 1 Cranch, 137; U.8,
v. Quterbridge, 5 Saw. 620; Com. ».
Kosloff, 5 8. & R, 545. This position is
mainiained in Duponceau on Juris, 3,
and in Whart. 8t. Tr. 89. 4s to practice,
when the question is open, the federal
courts follow the courts of the State in
which they sit. 8ee U. 8. v. Bhepard,
1 Abb, T. 8. 431.

v fufra, §§ 1356 a, 1785,

¢ Jofra, § 266; 10 Wash. Writ. by
Bparks, 535 ; Wharton’s St. Triala, pp.
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87, 88, An instance of common law
jurizdietion being accepted as a matter
of course is found in U. 8. ». Meyer,
cited Whart. Prec, 955, note,  Asillug-
trations of the rejection of common law
Jurisdiction, see U. 8. r. Babeock, 4
McLean, 113 ; Anon. 1 Wash. ¢, C. 84
1. 8. ». Maurice, 2 Brock. 96; U. 8. v
New Bedford Bridge, 1 Woodb. & Minot,
401 ; U, B. v. Lancaster, 2 McLoan, 431 ;
U. 8. v. Barney, 5 Blatch. C. C.284; T,
8, v, Beott, 4 Bis. 29 ; and cited o § 254.

% Rev, Btat. 1878, 6281 ; infra, § 19¢1,

1 Rev.Stat. 1878, 52861 infra, § 1901,

% Rev. Btat. 5385 ; dnfra, § 1905.

3 Rev. Stat. 5286,

4 1bid. 4062; infra, § 1899,

5 Rev, Stat. 4064, .

6 Thid. 5§331-8. As to subsequent
statntes, see infra, §§ 1782 e seq.

? Rev. Stat. 5335 ; ufra, § 1789

B Rev. Stat. 5337; infre, § 1786,

? Rev. Stat, 5287.

1 [pid,

11 Thid. 1787.

18 Thid. 5424 infra, §3 1833 ef seq.
# Rev. Stat. 5425-0, 5508, 5511-19,

5520, 5529, 56632; infra, §§ 1833 et
sef.

W Rev. Stat. U, 8. 5435-8.
16 Thid, 5516.

1’ Thid. 5518,

17 Ihid, 6618,

1 Thid. 2128, 2146, 2150.
1w Thid. 5676,

2 Infra, § 274
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§ 260.1 CRIMES, [BooK 1.

forgery abroad ;! and the various offences defined in the statutes
relating to the post-office ;2 to counterfeiting,? to piracy, revolt, and
the slave-trade.* Under this head may bo noticed conspirncies
against the United States, as hereafter specified.
§ 260. (¢) Under the third head, namely, offences against the
persons of individuals, may be classed, subjecting any
Aleo of- . .
fences person to deprivation of rights under color of law ;* de-
aguinst I priving any person of equal protection of law ;7 murder,
ou federal oy manslaughter, in any fort, dock-yard, or other place
s0il, or on .. R
ebips, or or district of country under the sole and exclusive Jjuris-
ﬂi‘ﬁi?&ﬂﬁh diction of the United States ;? causing death on ship by
ffg‘f},::_l explosive substances ;> murder, manslaughter, or rape,
upon the high seas, or in any river, haven, basin, or sther
like place out of the jurisdiction of the United States, etc. ;* offences
covered by statutes protecting persons on the high seas, or arms of
the sea, or rivers, or bays within the admiraliy jurisdiction of the
United States, and out of the jurisdiction of particular States ;1

and kidnapping persons with intent fo cnslave,?

1 Infra, § 276. 0 Frfra, § 269, BeeRR. 8. of U. 8. §§

t Rev. Btat. U. 5. 5463 e seq.

# Ihid. 545%.

t Bee Rev. Stat. U. 8. 5413-80,

& Infra, § 1i54 g.

& Rov. Stat. U. 8. 5510.

? Ibid, 5519.

8 Ibid. 6389. Thig jurisdietion is
execlusive, unless there is a reservation
to the State in the act of cesaion, U,
S, v. Bevans, 3 Wheat, 336; U, 8 »,
Cornell, 2 Mason, 60; T. 8. ». Darvis,
5 Mason, 356, Bee U. B. v, Barney, §
Blatch. 294 ; Reynelds v. People, 1 Col.
Ter. 179. 'The mere reservation of the
right *¢ to serve Btate processes” in the
ceded place, does not exclude foderal
jurigdiction. U. 8. v. Davis, uf supra,
But the U. 8., by buring lands for
other than the purpose of governing
the same, do not exclude BState juris-
diction. See Wills ». State, 3 Heisk,
141,

9 Rev, HStat, U. B. 5355.
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5339-40.

U Rev. 8t. T. 8. 5346 et seq.; R, 8.
U. 8. 6§ 533%-40. An offence at soa
within cannon shot of the shore is cog-
nizable in the federal courts, TF 8. p.
Grosh, & Mason, 250; U. 8. v. Holmes,
5 Wheat. 412, But a ship lying at
anchor butween Boston and Chelsez,
off Constitution Wharf, at the distance
of ome-fourth or one-third of a mile
from said wharf, in water of the depth
of four or five fathoms at low tide, and
between one-third and half a mile's
distanco from the navy-yard in Charles-
town, iz within the body of the county
of Suffolk ; and an offence so committed
o board a merchant ship so situate,
owned by a citlzen or citizens of ihe
United Btates, is exelusively cogniza-
ble by the courts of the State. Com. v.
Putors, 12 Met. 387,  See infra, §§ 270,
270 .

12 Rev. Stat. U. 8. 5525.
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§ 261. (d) Under the fourth head, namely, offences against
property, may be classed, embezzling or purloining any
arms or other ordnance belonging to the United States, 42"
by any person having the charge or custody thereof, for ;ﬂlﬂf‘w of
purposes of gain, and to impede the service of the United federal gov-
States ;! custom-house frands ;* frauds in stealing imple- .ﬁ?ﬁ“ﬁﬁrgf .
ments used in printing obligations, or papers of import- Eg}lﬁs‘_’r on
ance ;* burning, or aiding to burn, any dwelling-house,
gtore, or other building, within any fort, deck-yard, or other place
under the jurisdiction of the United States;* setting fire to, or

burning, or aiding to set fire to, or burn, any arsenal, armory, ete.,

" of the United States, or any vessel built or building, or any mate-

rials, victuals, or other publie stores ; taking and carrying away,
with intens to steal, the personal goeds of another, from within any
of the places under the sole and exclusive cognizance of the United
States, or being accessary thereto ;% and the various forms of rob-
bery and larceny on the high seas.

§ 262. (&) Under the fifth head, namely, offences against public
justice, may be classed, bribing any United States judge .,
or legislator with intent to obtain any opinion, judgment, ;ﬁalfl?gtfeﬂ.
or vote, in any suit depending before him ;7 receiving eral jastice
such bribo;® extortion of any kind ;* embezzlement by **¢ POV
public officers ;1 other forms of official misconduct ;* obstructing any
officer of the United States in the service of any legal wrié or pro-
cess whatsoever ; demanding and receiving, by reason of his office,
any greater fees than those allowed by law, by a public officer, or
his deputy ;¥ endeavoring to impede, intimidate, or influence any
juror, witness, or officer in any court of the United States in the
discharge of his duties, or by threats or force obstructing or im-
peding, or endeavoring to impede the due administration of justice
therein ;'8 committing perjury, or causing another to do so, in any
suit or controversy depending in any of the courts of the United

! Rev. Stat. U. 5. 5439, 5454. 7 Rev. Btat. U. 8, 5451,
2 Thid. 5441, 8 Thid. 6500-2.
3 Ibid. 5453-4. 9 Tbid. 5481-7.
4 Ibid. 5385, ¥ Ihid. 5486,
5 Thid. 5386, I Thid., 5482 et seq.
¢ And see Com. v. Gaines, 3 Va.Cas, 1% Ihid, 5481 .
172. 5 Thid. 5404-6.
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States, or in any deposition taken in pursuance of the laws of the
United States ;! taking other forms of false oaths forbidden by acts
of Congress;® endeavoring to defeat the course of Justice ;3 cireu-
lating obscene literature through the mail or custom-house.

§ 263. By clauses in several of the acts referred to, it is ex-
pressly declared that nothing therein shall be construed to deprive
the courts of the individual States of jurisdiction under the laws of
the several States, over offences made cognizable by these acts.
Buch is the cagse, as has been noticed, with the erimes of forging,
coming, and counterfeiting.® By the act establishing and regulat-
ing the Postoffice Department, authority is given to the federal

officers to prosecute in the State courta offences against the depart-
ment.$

II, T8 WHAT COURTS OFFENCES COGNIZABLE BY THE UNITED STATES
ARE TO IE TRIED,

Whken the State and the Federal Courts have Coneurrent .

Jurisdietion.

§ 264. Under the Federal Constitution, exclusive jurisdiction is.
State vested in the federal courts of all offences cognizable
esurts have under the authority of the United States, unless where
not coneur- > ’
rent juris- the laws of the United States shali otherwise direct?
diction, un- _In- tl.ne language of Judge Washington, in delivering the
gges oo opinion of the Supr(?m(? C.ou.rt in a leading case, “ Con-

. gress cannot confer jurisdiction upon any eourts but such
as exist under the Constitution and laws of the United States,
a.lthough the State courts may exercise jurisdiction in cases autho-
T'm?d jny. the laws of the State, and not prohibited by the exclusive
_]-ur{sd%ctfon of the federal courts.””® Tlow far the grant of exclusive
Jjurisdiction extends is discussed in another work.?

§ 265: Statutes having been enacted by Congress giving, as to
several lines of offences, concurrent jurisdiction to the State courts,

1 Rev. Btat. 1878, 5392, 7 Houston », Moore, 5 Wheat. 27.

¢ Infra, § 276. E Ibid. See U. 8. ». Ames, Boston
3 Re.v. Stat. 1878, 5407, L. Rep. vol. ix. p. 295. As to coneur-
¢ [hid. 1785. Infra, § 1831. rent jurisdiction, see Whart. Cr. Pl. &
5 See infra, § T48. Pr. § 242,

¢ Rav. Stat. U. 8. 1878, 3833, 5 Whart. Com. Am. Law, § 524.
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it has been held in several of the States, not without the sanc-
tion of repeated intimations of the Supreme Court of
the United States, that although the State couris may E;ﬁ?é‘;fg
exercise jurisdiction in eases authorized by the laws of E;Efg:s}xllu-
the States, and not prohibited by the exclusive jurisdic-
tion of the federal courts, yet it cannot be considered obligatory on
the State tribunals to exercise such jurisdiction.! On the other
hand, as will be seen, we have cases in which State courts of high
authority have accepted this jurisdietion.

§ 266. Of the vexed questions here involved we may venture to
accept the following solufions :—

1. Congress cannot constitutionally confer on a State court juris-
diction over offences exclusively against the federal

. T T As to of-
government. Statutes conferring such jurisdietion do fences dis-
not and eannot bind the State courts as S}l@h. :‘{?gﬁ]&e

9. Offences which are directed against the sover. Tnited
eignty of a State, or which directly affect the State or ?t;tes,are
ndepen-

its population, are punishable in such Btate, notwith- dent sover-
standing the fact that such offences are also directed elgns.
against the sovereignty of the federal government, unless the
Constitution gives the federal government exclusive jurisdiction over
the offence ;% and even where the federal courts have exclusive juris-
diction of one aspect of an offence, this does not prevent a State court
from prosecuting another aspect of the same offence.’ Whether
one sovereign, by prosecuting an offence thus indictable both by
itself and by another sovereign, bars a prosecution by such other
sovereign, is elsewhere discussed.”

3. Offences exclusively againgt the United Btates are exclu-

1 Prigg ». Com., 16 Peters, 539, 630.

£ ¥ A Gtate court of original jurisdic-
tion having the parties before it, may,
congistently with federal legislation,
determine cases at law or im equity
arising under the Constitution or laws
of the United States, or involving rights
dependent on such Constitntion or
laws.'* Harlan,J., in Robb», Connolly,
11 1. B. 624, cited infra, § 267. 5. P,
U. 8. », Wells, 15 Int. Rev. Rec, 56.

3 E. g., where the uttering a forged

treasnry note is prosecuted as an witer-
ing in the federal courts, and as a cheat
in the State courts. Whart. Com. Am._
Law, § 524. JInfra, § 293.

¢ Infra, §§ 273, 293. And- zee pax-
ticularly Whart. Cr. PL. & Pr. § 441.
As to perjury, sos infre, § 1275, As to
{reason, see iafra, §§ 812-18. As 1o
coining, in addition to points above
given, see infra, § 749, As to larceny
and mail robbery, see Btate ». Town-
send, 1 Houst. C. C. 10.
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sively cognizable in the federal courts; and offences exclusively
against the States are exclusively cognizable in the State courts.

t The propositions in the text are
dependent upon primciples of consti-
tutional ¢onstroction, which it is out
of the range of the present treatise to
diseuss. If, however, as is here as-
sumed, each Btate iz sovereign as to
all powers not ceded to the federal
government, the Btate has jurisdiction
of all crimes committed within its
horders unless the exclusive jurisdie-
tion of such crimes is ceded to the
federal government. And if each
Btate i sovereign as to its own fone.
tionaries, these funetionaries eannot
accept any jurisdiction conferred on
them by the federal government, nn-
less the right to impose this jurisdic-
tien ig ceded by the States to the
federal governmenf. Otherwise the
federal legislature could appropriate

" to itself the time, the duty, and the
allegiance of Btate officials, and thereby
pul them under its immediate eontrol.
As to perjury, see infra, § 1275,

Ameng the rolings bearing on this
topic may be eited the following :—

In Massachusetts, it is said that the
enactment of a federal statote direct-
ing the punishment of a crime, as
against the United Btates, excludes
sll Btate jurisdiction, unless the eon-
current jurigdiction of the States be
gaved in the statute. * By the terms
of the Judiciary Act,” said Amies, J.,
in the SBupreme Court of Massachu

- setis, in reference to this point, ¢ tha
courts of the United States are vested
with the exclusive cognizance of all
crimes that are made punishzble by
act of Congress, ercept where the art
of Congress makes ofher provision; and
-it would therefore seem that the crime
of emboezzlement by a eashier of a
national bank located within our ter-
ritory is taken out of the jurisdiction
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of our eourts, This iz at least gtrongly
implied in Com. ¢. Tenncy (97 Mass.
50), and in fact iz conceded by the
learned attornay-general in the argu-
ment of thiscase.” Com. ¢. Felton, 101
Mass., 204; S. P. Com, ». Ketner, 92
Penn. 8t, 372, See Com. v. Fuller, §
Met. 313; State v Tuller, 34 Conn,
280. Infra, § 1041,

Heénce even an sccessary te an em-
bezzlement of the funds of a national
bank by one of its officers cannot be
tried in Massachusctts, even thongh
the offence of an accessary is not pro-
vided for by the federal statutes. Com.
v. Felton, 101 Mass, 204, See Com. »,
Eetner, 92 Penn. St. 372.

On the other band, it has been held
in the same Btate (Com. ». Barry, 116
Masg. 1) that a larceny commitied by
an officer of a national hank of the
property of the bank may be punished
in a Btate court, notwithstanding that
he may also be subject to punishment
for embezzleent under tho Twoited
Htates statute. ¢ The faet,” so it is
argued in the opinion of the court,
“fthat Hine was teller of the bank
subjects him to the punishment im-
posed for his breach of trost in that
capacity, under the statute of the
TUnited States ; it does not relicve him
frem his liability to punishment for
the larceny at common law, or under
statutes of the State. 'There is no
identity in the character of the two
offences, althongh the same evidence
mey be relied upon to sustain the proof
of each. An sacquittal or conviction
of cither would be mo bar te s prose-
cution for the other.” See Com. ».
Carpenter, 100 Mass, 204; Morey v.
Com., 108 Mass. 433. To the same
effect is State ». Toller, 24 Conn. 380,
where it was held that while the State
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The federal courts, therefore, have no jurisdiction of offences ex-

clusively against the States.!

courts cannct exercise jurisdietion of
the offence of embezzlement by an
officer of a natiomal bank of the pro-
perty of a bank, they have jurisdiction
of the larceny or purloining by such
officer of the property of others left
with the bank for safe-keeping. At
the same time, it is admitted in Connect-
icut, that offences against the fedoral
government are exclusively cognizable
in federal courts. State v, Tuller, w
supra; Bly o, Peck, T Conn. 240 ; infra,
§ 1041,

In Com, v, Tenney, 97 Masa. 50, it
was held that a state court has juris-
diction of an indictment against an
officor of a national bank for frandun-
lently converting to his own use the
property of an individual deposited in
the bank, under a 3fate statute making
guch fraudulent conversion *f larceny.’?

Perjury in natoralization proceed-
ings, ne matter what may be the court
in which the false cath is taken, is
held to De an offence against the gen-
eral government, and not punishable
in State courts. People ». Bwectman,
2 Parker C. R. 358; Btate v. Adama,
4 Blackf. 146 ; People v, Eelly, 38 Cal.
145 ; State v. Kirkpatrick, 32 Ark, 117.
See infra, §§ 1041, 1275. By other
courts, Lowever, for the reason that
perjury in such cazes strikes at stata
as well as federal integrity, this view
is denied. Infre, § 1275; State w.
Whittemore, 50 N. H, 245; Romp ».
Com., 30 Penn. 8t. 475, See U. 3. 2.
Bailey, 9 Pet. 238. Yet we may agres
that the State courts have no jurisdies
tion of perjury before federal land of-
ficers (People v. Kelly, 58 Cal. 145;

ses, also, Btate v Pike, 15 N. B. 83;
State v. Adams, 4 Blackf, 146); and

of perjury in federal jndicial investi-
gations. Bridges, er parte, 2 Woods,
428; 8. C., under name of Brown »
U. 5., 14 Am. L. Reg. N. 8. 666 ; Shelly
v. State, 11 Lea, 594 ; though it may
be otherwise ag 1o special aspects of
perjury nnder federal statntes ; infre, §
1275, See,on this topic, Whart. Com.
Am. Law, § 524.

Ia Ohio, on an information for sell-
ing distilled liguors without & license,
contrary to the act of Congress, it was
held by all the judges that the United
States could not prosecute i the Btate
gourts. In a previous case, onh & simi-
lar question, the court had been sgqually
divided, TU. 8. . Campbell, ¢ Hall's
L.J. 113,

In Virginia, it has been decided that
the courts of that State have no juris-
diction of stealing packages from the
mail, that being an offence created by
act of Congress ; Com. ». Feely, 1 Va.
Cases, 321; and the same view was
taken in an action brought to recover
a penalty for a breach of the revenus
laws, notwithstanding such penalty
being expressly made recoverable in
the state courts. Serg. Cons. Law,
280, .

In Eentucky (Haney v, Sharp, 1
Dana, 442), in an action to recover a
penalty under an act of Congress, for
a refnsal to make return to the mar-
shal of a list of the defendant’s family,
it was held that, as no iribonal of the
State had am inherent or concurrent
jurisdiction in such cases, the jurisdie-
tion of the courts of the federal govern-
ment must necessarily be cxclusive,
and that the State courts conld take no
cognizanee.

In Missouri, it has heen even said

1 Dush v. Kentucky, 107 U. 8. 110; U, 8. v. Penn, 4 Hughes, 491.
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IfI. CONFLICT A8 TO HABEAS CORPUS.

§ 267. For many years after the adoption of the Federal Con-
stitution the State courts claimed to have the right to issue writs

that the power to pucish counterfeit-
ing onrrent voin is, notwithstanding
ihe statute, vested exclusively in Con-
gress ; that the Btates have mo con-
enrrent legislation on the subject; and
that a statute of a Btate providing for
the cognizance and punishmeni of
such erimes is void. Mattison v. State,
3 Mo. 421, See State v. Shoemaker, 7
Ibid. 177. As to coining, see generally
infra, § 748.

Of coining and counterfeiting, how-
ever, the State courts, it is generally
agreed, have independent jorisdiction,
80 far as such offences constitute
cheats, either consmmmated or at-
tempted, the offenco being one which,
st least in some of its aspects, is di-
rected against the sovereignty of the
particalar States, and the jurisdietion
originally existing in the State courts,
and not being formally eeded to the
genersl government, Frigg v Com.,
18 Pet. $30; Fox v. Ohio, § How. (0.
8.) 410; State » Randall, 2 Aikens,
8%; Com. v. Fuller, 8 Mot. 313; Man-
ley . People, 3 Seld, 295; 1. 8. o,
Smith, 1 Southard, 33 ; Buckwalter »,
U. 8, 11 8. & R. 183; Rump ». Com.,
30 Penn. St. 475; Sutton . Btate, 8
Oh. 132; Hendrick z, Com., 5 Leigh,
707; Jutt v. Com., 15 Grat. 933 ; State
#. Pilman. 1 Brev. 32; State . An-
tonio, 3 Brev, 562; Waldo ». Wal-
lace, 12 Ind. 569; Chess ». State, 1
Blackf. 153; Snoddy v. Howard, 51
Ind. 411; Harlan ». Peopls, 1 Dongl.
Mich. 207; Btate v. McPherson, 9
Towa, 53; Sizemore v. State, 3 Head,
26; People v. White, 34 Cal. 183:
thongh see Rouge v, State, 4 Ga. 136,
Bea, for a faller discussion, Whart.
Com. Am Law, § 524,
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In Bouthk Carolina, the courts at cne
time went the extreme length of say-
ing that every offence against the
laws of the United States is an offence
against the laws of South Carolina,
and that she has a right to punish all
violstions of her law, unless the ex-
clusive powor to punish has been dele-
gated by the Constitution of the United
States to the judiciary established by
it. State ». Wills, 2 Hill 8. C. 687,
Such, however, seems now no longer
thelaw inthat State. State v. McBride,
Rice, 400,

In Penngylvania it is settled that
while the faderal courts have exclusive
Jjurizdiction of offences of which Penn-
sylvanin has no commen law or statu-
tory coguizance, e. g¢., emhezzlement
by officer of mational bank {Com. e
Ketner, 92 Penn, St. 372); it i3 other-
wise with offences of which Pennsyl-
vania has common law or statutory
jurisdiction, e. g., forgery at common
law. Com. v, Luberg, 94 Penn. St. §5.

In Bletz v, Columbia Bank, 87 Penn.
Bt. 87, wo have the following from
Agnew, C. J.; “ We may now refer to
some of our own decisions and laws.
Thus it was held that onr counrts had
jurisdietion of a forgery of power of
attorney to obtain a pension under an
act of Congress. Commonwealth .
Shaffer, 4 Dallas, App. xxvi. In
White ». Commonwealth, 4 Binney,
418, this court decided that passing a
counterfeit note of the Bank of the
United Btates was indictable nnder
the Act of 22d April, 1794, specially
ineluding the notes of that bank.”

After noticing Buckwalter ». U, 5.,
11 8. & R. 193, and Huber ». Reily, £3
Penn, $t. 118, the opinion thus pro-
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of habeas corpus to examine the validity of commitments under

federal process.! We have had,
federal judges, that they have exclusive jurisdiction on

it is true, rulings by Right of
Btute
courts to

habeas corpus, Whenever the applicant is restrained, ille- discharge

from fed-

gally or otherwise, under authority of the United States, cral ar.

whether by virtue of a formal commitment or other-

Tests,

wise.?  But such claim was not recognized by the State courts, and
cases are not infrequent in which by the latter tribunals persous
held by the military authorities of the United States, under color of

ceeds: ¢ The legislation of our State
bas run in the same directiomn In
1829, Judge King, Thomas f. Wharton,
and Judge Shaler, reported the penal
act of that year, The Aet of 23d
April, 1829, providing for forging and
uttering any gold or silver coin then
or theoreafter passing or in circalation
in this Btate, and for forging, counter-
feiting, or nftoring a counterfeit note
of the Bank of the United States. In
1360 the sdme great criminal lawyer,
Judgo King, with Judge Knox, and
another, was upon a commiszion to
codify the criminal law, and reported
the new scctions of the Act of 3lst
March, 1864, from 156 to 163 inclusive,
pnnishing  offences rolating to the
eoin ; and in the report referred to the
laws of the United Btates, and the case
of Fox ». Ohio, 5 Howard, 410, de-
ciding upon an elaborate argument
that the clanses of the Constitution of
the United States, relating to the
power to coin money and regulate its
value, do not prevent the State from
suacting a law te punish the offence
of passing connterfeit coin of the
United Btatos.  These laws have re-
mained nnquestioned, yet I do not as-
sert that nome of the provisions ap-
plied to the coin of the TUnited States
can be questioned.” DBut any doubt
that might arise on this point would
unot touch the indictability of passing
connterfejt coin as cheats.
VOL. L.—19

Ag will be hereafter seen, an indiet-
meni lies in the U. 8. Cirenit Court,
under the federal statute, against a
guardian for embezzling pension money
paid to him for his ward., U. 8. =
Hall, 58 U. 8. 343, cited infra, § 1049.

! Sea Sergeant’s Const. Law, 236,
287 ; Martin », Hunter, 1 Wheat. 304;
State ». Dimmick, 12 N, H. 184 ; Com,
v, Chandler, 11 Mass. 83; Com. w.
Harrison, 11 Muss. §3 ; Com. ». Downes,
24 Pick, 227 ; Sanborn », Carlton, 15
Gray, 399; McOonologne’s Case, 107
Mass. 154 ; New York R. 8. vol. ii. 563,
§22; 3 Hall’'s L. J. 206; 5 Jlall’a L.
J. 497 ; Lanahan o, Birge, 30 Conn.
438 ; Husted’s Case, 1 Johns. Cag, 136;
Stacy, m re, 10 Johus. 328; U. 5. ».
Wyngall, & Hill, 16 ; Barlow’s Case, 8
West., Law J. 567; Com. v. Camag, 1
5. &R, 87; Com. ». Fox, T Penn. 8t.
326; Com. ». Wright, 3 Grant, 437;
Mason, ex parte, 1 Murphy, 33%6; Di-
singer’s Case, 12 Chio St. 256; Hig-
gina's Case, 16 Wis, 351; though see
Bpangler’s Case, 11 Mich. 298 ; Willis,
in re, 38 Ala. 429. In Whart. Cr. PL
& Pr. §§ 783 a, 980 ef seg. will be found
rulings of the I7, 3. Supreme Court on
the topics in the text.

? Warrand, i re, 1 Abbott TU. 5.
140; MeDonald, sr parte, 9 Am. L.
Reg. 662; 1 Low, 100; Ferrand v,
Fowler, 2 Am. L. J. Rep. 4.
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illegal enlistments, have been discharged.) On the other hand, it
was at one time held in New York that a State court will not, on
habeas corpus, Teview the legality of the arrest of an alleged de-
serter by a provost marshal of the United States ;? though this point
was subsequently reconsidered, and it was held that the court would
issue the writ to direct a provost marshal to preduce an infant,

under cighteen years, whom he claimed to hold as a soldier and

deserter.?

In 1867 a case of collision arose in New York between the
federal and State courts on this issue, under the following eircum-
stances: A commander in the army of the Urited States made
return to a writ of Jabeas corpus issued by the State court, that he
held the petiticner as & recruit in the United States army, and pur-
suant {o laws of the United States regulating enlistments; The
State court examined the validity of the enlistment, determined it
to be invalid, and directed the recruit to be discharged. The officer
refused to dizcharge him, and the State court committed the officer
for contempt. The commander sued out a habeas corpus in the
Distriet Court of the United States, who discharged him, holding
that the State court exceeded its jurisdietion in examining the validity
of the enlistment; and that it had no power to proceed beyond
ascertaining that the officer held the reeruit by eclor of authority
from the United States.* It is, no doubt, clear that a hedeqs corpus
issued by a State judge has no authority within the limits of the
govereignty assigned by the Constitution o the United States ;® but
ab the same time cach court, on application made to it for this writ,
is compelled to determine where the limits of such sovereignty are
to be placed.® It iz conceded on all sides that the State courts
cannot, on habeas corpus, examine whether a particular offence,
charged in an indictment found in a federal court, is or is not an

1 Reynolds, ex parée, § Parker C. R. Ses People v. Ganl, 44 Barb. 98; Mar-
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offence azainst the United States, or go beyond such indictment.
And in 1871 the question was settled, so far as concerns enlist-
ments, by an express ruling of the Supreme Court of the United
States to the effect that State courts have o jurisdiction to discharge
in such cases by habeas corpus, the exclusive jurisdiction being in
the federal courts.? _

It is otherwise, however, in respect to matters of which the
federal governmeut has not exclusive jurisdiction. In such case
the courts of the States ¢ have the right to inquire into the grounds
upon which any person, within their respective territorial limits, is
restrained of his liberty, and to discharge him, if it be ascertained
that such restraint is illegal ; and this, notwithstanding such ille-
gality may arige from a violation of the Constitution or the laws of

276. See, also, lamilton, ex purie, 1
Ben. 455; but see Norris v. Newton,
b McLean, %23 TU. 8, ». Rector, Ihid.
174 ; Veremaitre’s Caze, 13 Am. Law
Rep. 608,

z lHopson, in re, 40 Barb. (N. Y.)
34; 8. P., Anderson. ex parte, 16 lows,
595,

3 Barrott, exr parte, 42 Barb. 47%.
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tin, in re, 45 Barb. 143,

¢ Farrand, i re, 1 Abbott United
Btates, 140,

& Ableman », Booth, 21 Heward,
506 ; Bifford, er parte, 5 Am. L. Reg.
659 ; Eelly, ex parfe, 37 Ala. 474.

¢ Though see Farrand, in re, 1 Ab-
bott U. 8. 140.

the United States.”’3

§ 268. In the Revised Statutes of the United States (edition
1878), compiling the previous statutes on this subject the

following provisions are made as to writa of habeas corpus :—

Fedroral
courts have

(751) “The Supreme Court and -the Cireuit and statutory

powers of

District Courts shall bave power to issue writs of Aabeas Aebeas cor-

corpus.t

"1 Hill, ex parte, 5 Nev, 154,

? Tarble’s Case, 13 Wal. 399, This
quustion is folly comsidercd in Whart.
Cr. PL. & Pr. §3% 978 ef seq.

That the validity of an enlistment
may be inguired inte by a federal
court, see Bchmeid, ex parte, 1 THI,
587 ; MeCall'a €Case, 5 I'hila, 269, 271 ;
McCall ». MeDowell, 1 Abb, U. 8. 212,
In case of the enlistment of minors,
this right is not taken away by the
federal statutes of 1864, though it is
now not within the jurisdiction of State
courts, Neill, ér re, 8 Blateh, 156;
MeDonald, in re, 1 Low., 100; 9 Am. L.
Reg. 662, See llanchett, én re, 18 Fed.
Rep. 26; 16 Rep, 574, '

8 Harlan, J., Robb », Connolly, 111
U. 8. 624-639,

¢ Under this provision are cited the
acts of Bept. 24, 1789 ; April 10, 18693 ;
March 2, 1833 ; Feb, 5, 1867 ; Aug. 29,
1842, and the followiug cases: U, 8. ».

Pus in fed-
eral cuses.

Hamilton, 3 Dall. 17; Er parte Bur-
ford, 3 Cr. 448; Er parte Bollmsn, 4
Cr. T8 : &z parte Wilson, 6 Cr. 32 ; Kr
purte Kearney, 7 Wh. 38 £x parte
Watkins, 3 Pet, 193; [bid. 7 Pet. 568 ;
E% parte Milburn, 9 Pet, 704 ; Holmes
v. Jennison, 14 Pet. 540; Ex parte
Barry, 2 low. 65; £x parte Dorr, 3
How. 103 ; Barry v. Morcein, 5 How.
103 ; Tn re Metzger, 5 llow. 176; In re
Kaine, 14 How. 103; Ex purte Wells,
18 low. 307; Er parte Miligan, 4
Wall. 2; Ez parte MeCardle, 6 Wall,
318; Ibid. T Wall. 506; Ex parte Yer-
ger, 8 Wall. 85; Er parte Lange, 18
Wall, 163 ; I re Ieinrich, & Blateh.
414 ; Ex parte Keeler, Hemps. 306 ; U.
8. ». Williamson, 3 Am. L. Rep. 729
Bennet ». Bennet, 1 Doeady, 209; Ex
parte Evarts, T Am, L. Rep. 7% ; Norris
r. Newton, 5 McLean, 22; U. 8. e
Rector, § MecLean, 174; Veremaitre’a
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(7562) “The several justices and judges of the sald courts,
within their respeetive jurisdictions, shall have power te grant
writs of habeas corpus for the purpose of an inguiry into the cause
of restraint of Liberty.!

(753) *“ The writ of habeas corpus shall in no case extend to a
prisoncr in jail, unless where he s in custody under or by color of
the authority of the United States, or is committed for trial before
some court thereof ; or is in custody for an act done or omitted in
pursuance of a law of the United States, or of an order, process,
or decree of a court or judge theroof ; or is in custody in violation
of the Corstitution or of a law or treaty of the United States; or,
being a subject or citizen of a foreign State, and domiciled therein,
ig in custody for an act done or omitted mnder any alleged right, title,
authority, privilege, protection, or exemption claimed under the
commission, or order, or sanction of any foreign State, or under
color thereof, the validity and effect whereof depend upon the law
of nations; or unless it is npecessary to bring the prisomer into

court to testify.”’?

Case, 13 Am. Law Rep. 608; Ex parte
Sifford, 5 Am. Law Rep. 659 ; Kr parte
McCan, 14 Am, L, Rep. 1568; T. 8. v,
French, 1 Galliz. 1; U. 5. ». Anderson,
Cooke, 143 ; Ex purte Cheeney, 5 Law
Rep. 19; E%x parfe Des Rochers, 1 Me-
Allis. 68; Fx parte Pleasants, 4 Cr. C.
C. 314; Ex parte Turner, 6 Int. Rev.
Rec. 147; Ezr parte Jonking, 2 Wall,
Jr. 821; Er parte Bobinson, § McLean,
35b; Fr parte Smith, 3 McLean, 121,
Meade's Case, 1 Brock. 324; Fisk ».
Un. Pac. R. R., 10 Blatch. 518; Ja re
Joseph Stupp, 11 Blateh, 124; Fo re
MacDonnell, 11 Blatch. 79, 170; Jn re
Thomas, 12 Black, 370 ; In re Giacamo,
12 Blatch, 391 ; Iare Stupp, 12 Blatch.
501 ; In re Bird, 28aw. 33 ; Jnre Bogart,
2 Baw. 386.

1 TInder this provision are eited the
aots of Sept. 24, 1789, April 10, 1869 ;
March 2, 1833 ; Feb. 5, 1867 ; Aug. 29,
1843,

‘2 Under this provision are cited the
acta of Sept. 24, 1789 ; March 2, 1833;

202

Fob. 5 1867; Aug. 29, 1542, and the
following cases : Ex purie Dorr, 3 How.
103 ; Ex parte Barnes, 1 Spragne, 133 ;
Ex parte Bridges, 2 Woods, 428, BSes
Rev. Stat. U, 8, 1878, 763, See Whart.
Cr. PL. & Pr. §§ 978 e seq.

By thua Act of March 27, 1868, the ap-
peal to the Supreme Court of the United
Htatca was restricted,

Under the Act of 1867, a person held
under arrest, by order of & Stata tribu-
nal, in violation of any law of the United
Btates, may be released by a fuderal
conrt. Beymour, ex parfe, 1 Ben. 348,
Bua, also, Robinson, ex parte, & McLean,
355 ; Jenkins, ex parte, 2Wall. Jr. 521;
Des Rochers, ex parte, 1 McAllist. 68.

The Act of March 27, 1868, taking
away an appeal to the Bupreme Court
of the Uniled States, has been held
only to apply to proceedings under the
Act of February b, 1867. Bev Rev.
Btat. U. 3. 1878, 763. The prior ap-
pellate jurisdiction in habeas corpus re-
maing, MoCardle, ex parte, 7 Wall,
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The courts of the United States have, it is ruled, nob merely
jurisdiction to inquire, on habeas corpus, into the legality of ail com-
mitments under federal process, civil or military,! but may issue the
writ to discharge a federal officer arrcsted on State process, for his
conduct in executing a federal writ.? = The delicate questions arising
in the exercise of this branch of jurisdiction are more fully consid-
ered in another volume.?

The writ, however, will be refused when the objeet is to review
commitments under State penal process conflicting with no federal
law.* And the federal courts, on habeas eorpus, will not inquire
into the validity of convictions and sentences of State courts acting
de facto, though not de jure®

IV. CONFLICT AND CONCURRENCE OF JURISDICTIONE.

1. Offences at Sea.

§ 269. As a rule, a ship is viewed as part of the country whose

flag she bears;* and in conformity with this principle, all Offences on

ghiphoard

offences committed on shipboard are regarded as COZNiZ-  eopnizable

able by the sovereign to whom the ship belongs, no mat-

§06. And hence the Supreme Court of
the United States has appellate juris-
diction, on habeas corpus, to relieve
from unlawfol imprisonment one com-
mitted for trial by a military tribunal,
and temanded, after a hearing, by a
distriet court. Yerger, ex parte, 8 Wall,
85,

1 Milligan, ex parte, 4 Wallace, 2;
Mende’s Cafe, 1 Brock. 324; Keeler,
ex parte, Hemp, 306.

¢ Jenkinsg, er parte, 2 Wall. Jr. 521 ;
Robinsen, ex parte, § Mel.. 355 ; Bifford,
ex parie, 5 Am. L. R. 659 Farrand,
in re, 1 Abbott, U. 8. 140. See Whart.
Cr. I'l. & Pr. § 981.

$ Whart. Cr. PL & Pr. §§ 881, 9984,

& Dorr, er parte, 3 Howwd, U. B
103 ; Norris v. Newton, § McLean, 92 ;
[. 8. v, Rector, Ibid. 174.

§ Chase, C. J., giving unanimons
judgment of Supreme Court, U. 5.
Richmond, April, 1869 ; Griffin, in re,

iu country
of flag.

95 Texas (Sup.), 623. See Whart. Cr.
PL. & I'r, 6§ 981, 993, 996, on this topic,
showing (1) that the federal conrts will
discharge on all imprisonments under
a State law conflicting with the federal
constitution ; (2) that on & habeas corpus
the convictions even of a de farfo court
will not be reviewed: and {3) that
State as well as federal courts can
review arrests on extradition proeesa.
See, also, U. 5. v, McClay, Deady, J.,
Cent. L. J. 1878, 255 ; citing U. 5. ez
rel. Robertsv. Jailer of Fayette County,
2 Abb. U, 8. 265; Ex parte Robinsomn,
7. 8, Marshal, 1 Bound, 39; Ex parfe
Jenking «f of., 2 Well. Jr. 521 ; In re
Neill, 8 Blateh, 156; Ez parte Joseph
Smith, 3 McLean, 121; TU. 8. ». Ree-
tor, 5 Ibid. 174. See, 8s to extradi-
tion generally, Whart. Cr. P1. & Pr. §§
34 ol seq. .
& Whart. Con. of L. § 978,
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ter to what nationality belongs the offender.? ‘“In England, it is
tru:e, alt rivers in the country, until they flow past the fu:rthest
point of land next the sea, are held within the jurisdiction of the
courts of common law, and not of the Court of Admiralty ;* and
where the sca flows in between two points of land in the,coun-
try, a straight imaginary line being drawn from one point to the
other, the common law is held to have jurisdiction of all offences
c?mmitted within that line ;2 the Court of Admiralty of all offences
without it.* But of erimes not merely on the high seas, but ou
cr'eeks, harbors, ports, etc., in foreign countries, the Court, of Ad-
miralty is held to have undoubted jurisdiction, and such offences may
consequently be piracies. Thus, where on an indictment for larceny
out of a vessel lying in a river at Wampu, in China, the prosccutor
gave no evidence as to the tide flowing or otherwise where the ves-
sel lay ; the judges held that the admiralty had jurisdiction, it being

a place where great ships go.® As to offences committed on the -

coast,'the admiralty is ruled to have exclusive jurigdiction of offences
committed beyond low-water mark ; and between that and the high-
water mark, the admiralty jurisdiction is asserted over all offences
done upon the water when the tide is in; it being admitted that
courts of common law have jurisdiction over offences committed upon
the strand when the tide is out. All the other parts of the high
sea are indisputably within the jurisdiction of the admiralty ¢ ¢
.Sl-nce the passage of the Merchants’ Shipping Act, in 1854
Bf‘ltlsh Jurisdiction is pushed so far as to embra?e oﬁ'e,ncesl com,
m'Ltted.b'y British seamen abroad, in port as well as on shi -
Since this act, also, it has been held that the central eriminal coul:i‘:

! B. ». Lopez, R. . Battler, Dears.
& B. C. C. 525; 7 Cox C. C. 431.

InR. 2. SBerva, 1 Den. C, C. 104, it was
held, acecording to the su;nmu.ry of Bir
J. F. Stephen, “that the criminal law
of England does not apply to foreignurs
on board a ship unlawfully in the cus-
tody of an English ship of war.”* On
the other land, *the liability,” he
adds, ‘‘ to the English criminal law of
foreigners on hoard English merchant
vassels has been elearly established
even if they are on board without theil"
own consent, and even if a foreigu court
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has eoncurrent jerisdiction over them.
This was decided by three cases—R. .
Lopez (1 D. & B. 525), and R. ». Sat-
tier, decided in 185%, and R. ». Ander-
som (L. R. 1 C. C. R. 161), decided in
188" 2 Steph. Ilist. Cr. L. 3.

?B8es1Co, 175; 3 Tust, 113; 3 T.
R. 113; 1 Hawk. c. 37, s, 11,

* Bee as to the U. 5.1 Kent Com, 30 ;
Com. ». Gaines, 2 Va. Cas. 172.

¢t But see R. v. Bruce, R. & R. 242,

5 R. v, Allen, 1 Mood C. (. 494,

5% harton's Prec., notes to form 1087,

CHAP. X.] JURISDICTION. [§ 269.

has jurisdiction of offences, primarily cognizable in hdmiralty, com-
mitted on DBritish ships in foreign rivers, or at sea, though the

offenders be foreigners.?

1 R. ». Anderson, Law Rep. 1 C. C.

K. 161; 11 Cox C. C. 198, Bee Lewis
on For. Jur. p. 25, In R. v Carr, 47
L. T. (N. 8.) 450, jurisdiction was held
t0 exist in the same court over receivers
{British subjeots) of goods stelen on
board of a DBritish ship in ihe port of
Rotterdam.
" In connecction with the text may be
noticed the much disenssed case of The
Franconia, 36 L. T. (N. 8.) 640 ; a case
also reported in2 L. R. Adm. Div. 163;
46 L. J. Adm. Div. 33; 25 W. R. 796.
In this case the admiralty branch of
Pr. & Adm. Dvivision had refused a mo-
tion to set aside so much of a writ of
summens #r rem as claimed compensa.
tion for the loss sustained by the plain-
tiff in consequence of the death of a
person of whom she was adminigtratrix,
and whe, whilst serving on beard a
British ship, had lost his life through
5 collision between his vessel and a
foreign ship on the high seas, caused
by the negligence of thoge on board the
foreign ship. On appeal, it was leld
by James and Bagallay, L. J3. (approv-
ing the decision of the court below),
thal the judge of the Admiralty Divi-
sion hag jurisdiction to entertain a suit
in rem under Lord Campbell’s Act. It
was, however, ruled by Bramwell and
PBrett, L. JJ. (disapproving the decision
of the court below), that the jarisdic-
tion given by the Admiraliy Court Aet,
1861, &. 7, does not includo claims vn-
der Lord Camphell’s Aet. The appeal
was dismissed.

In R. v. Keyn, L. R, 2 Ex. D. 23;
13 Cox, 403, a ease growing out of the
Franconis disaster, it was ruled in Eng-
land that the Court of Criminal Appeal
has no jurisdiction to try a foreigner,
who, in aforeignship, is chargeable with
a negligent collision, preducing death in

‘the colliding English ship, though the

collision was within three miles of the
Englisk coast, The vote of the court,
however, on this point was seven to
gix : aff. Cockburn, C. J., Kelly, C. B.,
Bramswell, J. A., Lush, J., Pollock, B.,
Field, J., and 3ir R, Phillimore; dise.
Lord Coleridge, C. J., Brett, J., Am-
phlett, J. A., (rove, Denman, and
Lindley, H.

This ease, with the subsequent legis-
lation, is discussed by me in 1 Crim.
Law Mag. 701 et seq.

The points taken by Cockburn, C. I.,
in which a majority of the judges
agreed, were as follows :—

“The extent of the realm of England
i& & question, mot of international but
of English law.

it There is no evidence that the sov-
ereigna of thiz country ever cither
claimed or exorcised any special juris-
diction over a belt of sea adjacent to
the coast, thongh there js evidence that
{he admiral has always claimed juris-
diction over persons on board of British
ships, wherever they might be, and
that he formerly claimed jurisdiction
over all persons and all ships in the
four fiarrow geas. This claim, how-
ever, has long since been given up,
and no other clnim has ever been sub-
stitated for it.

¢« Henee there i3 no evidence that
any British court has jurisdiction over
a crime committed by a foreignmer on -
board a foreign ship on the high sea,
but within three miles of the const.”
2 Steph. Hist, Cr. Law, 31

In Keyn's Cage, according to SivJ. F.
Stephen (2 Hist. Cr. Law, 10} four of the
judges ¢ seem to have been of apinien
that a crime committed by an act which
extends over more jurisdictions than
one in space, is committed in the juris-

295



§ 270 a.] CRIMES, [BoOK 1.

The same general principles are admitted in German and French
jurisprudence.? :
§ 270. Ir the United States, by statute? the federal courts have
Jurisdiction not only of all piracies, revolts, homicides ;
fggﬂf}mm robberies, and malicions injuries to vessels, and of other
.Ll;ﬂ:ﬁi;?;-‘ﬂ (_n-imes_, on .thc high seas, by all persons without regard
on high o nationality, but of offences committed in American
seas and . . . ) .
outof ships in foreign portz; ¢ and the trial of crimes com-
Sate lurit~ mitted on the high seas, or in any place out of the juris-
diction of any particular State, shall be in the district
where the offender is apprehended, or inio which he may be first
brought.”’®  And this act gives concurrent jurisdiction to the place
of arrest, and that in which the defendant is first brought.*
Savereign § 270 4. What is the jurisdiction of a State over the
has uris. ocean ? To thi's questi'on, w?ﬁch is of import_ance in view
sea within  of the distinction noticed in the last section, we may

cunool shot . T
from shore. Teply that @ sovereign has jurisdiction of the sea

diction in which it takes effect, whether by a cable, and communicating with
or not if is also committed in the juris- the shore by beats, and not with any
diction im which it beging to be done. inclosed dock, or at any pier or
In acoordance with this view Baron wharf. U. B. v, Seagrist, 4 Bl. C, C.

CHAP, X.] JURISDICTION. rs 2ml.

bounding his coast to the distance of a canpon shiot from low-
water mark.!

2. Offences by Subjects abroad.

§ 271. Tt is generally conceded that subjects should be held
responsible to the courts of their country for offences
committed in barbarous or unsettled lands? In Kng- E:;gj?:f
land, the right to exercise extra-territorial jurisdiction respovsible

over subjects is assumed to be an esgential attribute of ngﬁﬁwn
sovereignty.® Mr. Wheaton states the principle very for o uces
largely. * This” (the territorial)) ¢ principle is peculiar

to the jurisprudence of Great Britain and the United States; and
even in those two countries it has been frequently disregarded by
the positive Jegislation of each,in the enactment of statutes by
which offences committed by a subject or citizen, within the terri-
torial limits of a foreign State, have been made punishable in the
courts of that couniry to which the party owes allegiance, and
whose laws he is bound to obey.”* Mr. Wheaton does not here
notice the provision of the Federal Constitution, which guarantees
to each accused party a trial in the State and district where the

crime was committed. DBut it iz easy to reconcile his statement ag

Pollock and I lately held that a man
who obtained goods from a merchant
in Prussia by false pretences contained
in a letter sent from Amsterdam, whore
he lived when he wrote the letter, ob-
tained them in Prussia, snd we refused
o habeas corpus to prevent his extradi-
tion aceordingly.”” This iz in aceor-
dance with the ruling in U, &, v. Davis,
2 Spnn, 432,

1 VWhart. Con. of L. § 861.

% Brightly, pp. 207-209; Rev, Stat.
U. 8. 1878, 5372. .

# Whart. Con. of L. § 862, citing Boll-
man, ex perfe, 1 Cranch, 373; U, 8. w
Magill, I Wash, C. C. 483; T. &. ».
Thompsen, 1 Summner, 168. In this
country a vessel lying in an open read-
stead of a foreign country is held to be
on the high seas. TU. 8. ». Pirates, 5
‘Wheat. 184 ; U. 5. v. Gordon, 5 Blatch.
C. C. 18; and so, also, of a vessel 1y-
ing in a harbor, fastened to the shore
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420. 'With us it is not necessary, to
give the federal courts jurisdietion,
that the vessel should have belonged
to vitizens of the United States: it is
enough if she had no nativnal charae-
ter, but was held by pirates, ar per-
sons not lawfally sailing any foreign
flag. And the offence iz oqually cop-
nizable by the United States courts, if
committed on board of a foreign vessel
by a citizen of the United States, or by
& forgigner on board of a United States
vessel ; or by a citizen or foreigner on
board of a piratical vessel. U. B. v
Farlong, 5 Wheat. 183; Kx purte Boll-
man, 1 Cranch, 373; U. 8, v. Kessler,
1 Baldwin, 20. But it iz otherwise
with sots of piracy committed by eiti-
zens of a foreign eountry in foreign
vessels, Ibid.; U. 8. » Palmer, 3
Wheat. 632.
4+ 1. 8. ». Baker, 5 BL. C. C, 6.

above given with this provision, by adopting the view of the Federal

1 Lawrence's Wheat, 321, 715, note,
See Com. v, Peters, 12 Met. 387, cited
supra, § 260 ; Manley v. Poople, 3 Seld.
295.

2 See Whart. Conf, of L. § 71,

But the authorities go beyond this
limit. ** Where an act,” said Judge
Vradenburgh (State ». Carter, 3 Duteh.
501}, in 1859, in the Suprems Court of
New Jersey, ““malum in se, 1 dome in
golitudes, upon land where there has
not yet been formally extended any
supreme hinman power, il may be that
any regalar gevernment may feel, as it
were, a divine commission to try*and
punish, Ii may, as in cases of crime
committed in the solitudes of the ocean,
upon and by vessels belonging to no
government, pre kae vice arrogate to

itgolf the prerogative of omnipotence,
and hang the pirate of the land as well
as of the water.”

5 Lewis on Foreign Jurisdie. ete., p.
14, citing ads of 6 & 7 Vietoria, o.
94. As to bigamy, see infro, §§ 1685-
1698. -

In 1878 the British government went
go far as fo snstain the execution, on
board the ship Beagle, at sea, of a
South Sea Islander, charged with the
muorder on shore of an Englishman,
Sep Sat. Rev. Avg. 10, 1878, 165
And guee this case discussed by me in
4 South. Law Review, 676, and also
infra, § 264, mote. The jurisdiction is
doubted in Rosc, Crim. Iv. pp. 246,
247,

¢ Dana’s Wheaton. § 113.
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§ 273.] CRIMESR, [BooK L.

Supreme Court, that the Constitution has application only to offences
comruitted on the soil of the United States.!

y 272, With regard to the particular States of the American
Union, complicated constitutional questions may here

Appertion. . .

E?:g;‘fu arlse. Is a domiciled citizen of Massachusetts, for in-
elgnty stance, when travelling abroad, responsible, on the
bLetween ’

foderal ana  Zeneral hypothesis of extra-territorial penal power of
fﬁﬁlﬁe‘iﬁi sovereigns over subjects abroad, to the United States,

or to Massachusetts, or to both? The better opinion is
that he is responsible to them penally, when he is abroad, under
the same eonditions and limitations as he was when he was at home.?
For an infringement of the laws of Massachusetts, he is responsible
te Massachusetts ; for an infringement of the laws of the United
States, to the United States.

§ 273. By the Revised Statutes® the ministers and consuls of the
Outted United States, in pursuance of treaties with China,
Ett:ttﬁ:m Japan, Siam, Egypt, and Madagascar, are “ fully em-
give juris. p?wered to arraign and try, in the manner herein pro-
diction aver  vided, all citizens of the United States charged with
g::(’nii-f;iﬂé- offcnces against law, committed in such countries.’’

By a subsequent section the same jurisdiction is ex-
tended to “ consuls' and commereial agents of the United States af
islands or in countries not inhabited by any civilized people, or re-
cognized by any treaty with the United States.”® This, it ’will be
seen, is a positive claim of the United States government to exercise
extra-t_erritoria.] Jjurisdiction over ifs own citizens in uncivilized
countries, independent of any treaty authorization. The jurisdiction
howevt?r, is limited to persons owing allegiance to the United Sta tes.;
' A similar jurisdiction is asserted by both German and French
Jurists over their subjects in barbarous or semi-civilized lands,?

CHAP. X.] JURISDICTION, [§ 275.

and it is now, partly by treaty, partly as a matter of international

law, partly because in semi-civilized lands, the domestic anthoritieg

generally refuse to take cognizance of suits in which foreigners are
concerned, a settled practice for civilized consular jurisdietion, in
matters both criminal and civil, to be exercised not only in Asia
and Africa but in Turkey.!

§ 274. The act of January 80, 1790, provides that if any
s oitizen of the United States, whether he be actually
resident or abiding within the United States, or in any ]ﬂfglg:f'
foreign country, shall without the permission or autho- Ofences
rity of the government of the United States, directly or
indirectly commence or carry on any verbal or writlen correspond-
ence or intercourse with any foreign government, or any officer or
agent thereof, with an intent to influence the measures or conduct
of any foreign govermment,or of any officer or agent thereof, in
relation to any disputes or comtroversies with the United States,”
he shall be guilty of a high misdemeanor, and subjected to a fine
not exceeding five thousand dollars, and imprisonment for not less
than six months or over three years. This act still remains among
the statutes of the United States;? and its continued existence is
the strongest of illustrations that the power of Congress to « define
and punish offences against the law of nations” is mainfained by
the government of the United States to autherize it to punish at
home political offences committed by its citizens abroad.

The Act of February 25, 1863,% making correspondence with
rebels a misdemeanor, declares that « where the offence is com-
mitted in a foreign country, the Distriet Court of the United States
for the district where the offender shali be first arrested shall have
Jjurisdiction thereof.” :

§ 275. By the English law, all offences by subjects against the
government arc cognizable by English courts, no matter where the

! T. 8. v. Dawson, 15 Howard, 467.

2 Com. v. Macloon, 101 Mass. 1;
Com. ». Gaines, 2 Virg. Cas, 172 ; State
. Carter, 3 Dutcher, 501 ; State v. Main,
16 Wis. 308 ; though see, as denying
slate oxtra-territorial jurisdiction, Tyler
v. People, & Mich. 320 ; Stator Knights,
2 Hayw. 109, and as inclining to the
pame view, see Feople ¢, Merrill, 2 Par-
ker C. R. 590 ; Cummins », Btate,12 Tex.

248

Ap. 121, For bigamy, see infra,§§ 1685~
1698,

3 Fd. of 1878, 4084,

* Bee Stubbs ¢n re, 11 Blateh. 124,

# Rov, Stat, 4088,

® Bee 11 Opinions Att'y,-Gen. 474
As to bigamy, see infra, §§ 1685~-1696.

? Whart, Con. of L. § 86¢; Felix,
ii. p. 394, Seo Bar, § 138,

defendant may have been resident at the time of the offence,’ and

¥ See Whart. Com. Am. Law, §§147,
171. In Hart ». Gunmpach, L. R. 4 P.
C. 438, the snit was brought originally
at Shanghai in ¢ 1er Majesty’s Court
for China and Japan.”

¢ Brightly, p. 201; Rev. Btat. 1878,
5335. See President’s Message of Dec.
3, 1798 Mr. Jefferson to Mr. Madison,
Jan. 8, 1799 ; Randall’s Life of Jeffer-
gon, ili. p. 467.

4 Brightly, Ped. Stat. ii. 154.

+ Wendell’s Blackstone, iv. p. 305;
R. v, Azzopardi, 1C. & K. 203; R. o
Anderson, 11 Cox C. C. 188 ; L. R.1C.
C. 161. Infra, §§ 270-284, Bee Bir
Geo Cornwall Lewis’s work on Foreign
Jurisdiction, ete. p. 20. As to bigamy,
see infra, §§ 1685, 1650.
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by the jurists of continental Europe this view is accepted as univer-
Politicst  58lly authoritative.! Nor does it exclude the jurisdiction
oater- of the offended State, that a foreign country, within
feoces by  whose bounds the offence was organized, had concurrent

i‘;;"';‘,?sish_ Jjurisdiction of the offence. Itis a fundamental principle
abie. of international law that each State is primarily authorized
to punish offences against itself. Of course it cannot invade the
territory or the ships of another country in order to arrest the
offender? But the arrest may be made whenever the offender is
found in the territory of the offended sovereign.

§ 276. The Act of Congress of August 18, 18563 authorizes sec-

retaries of legation and consular officers to administer

Perjury

and ftzrﬁ;:ry oaths and perform potarial duties, and makes perjury
fore con. 1 -

sular or subornation of perjury abroad before such officers

agents

abroad, ~ Pumishable ““in any district of the United States, in the
g]mglllﬁehable same manner, in all respects, as if such offence had been
home committed in the United States.” This act iz not con-

courts, . . -
fined to perscns owing allegiance to the United States,

but includes aliens committing the designated offences, The same,

act makes penal the forgery abroad of consular papers. And at
common law it is argued that a State may punish perjury committed
- before ono of its own commissioners to take test.imOny in a foreign
State.t

The same view is taken by German and French jurists.® In
England, in indictments for administering or taking unlawful oaths,
the venue may be laid in any county in the realm, though the
offence was committed abroad.® In indictments for forgery, the
venue may be laid, and the offence charged to have heen com-
mitted, in any county where the offender was apprehended or in
custody.”

§ 277. In England, in -indictments for murder or manslanghter,
or for being accessary before or after the fact to murder or man-

! Bar, p. 530, § 138; Ortolan, No. ¢ See Phillipi v, Bewen, 2 Barr, 20;
880, Com., ». Kunzemann, 41 Penn. 8t. 429.
2 Bee this discussed in the Kozta Infro, § 1264,

Caze, and Trent Case, in Woolsey, § & Infra, § 284. Bes Whart, Conf. of
81; Whart. Com. Am. Law, §§ 139, Laws, § 874,

146, 239. § 37 Geo, ITL. ¢. 123, § 6 ; 52Geo. 11I.
1 Brightly, 180. See Rev. Stat. . ¢. 104, § 7.
8. 1878, 4083-4150. 71 Will. IV. . 66, § 44.
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slanghter, the offence being committed by a Britsh subject on land
out of the United Kingdom, the venue may by statate .

be laid in any county appointed by the Lord Chanceller by ?&;}fﬁm _
in the commission issued for the trial of the offender.! ;iﬁﬁgﬂblc
This provision applies to homicides committed by British I Tng-
subjects within the dominions of a foreign sovereign;?

but, until afterwards amended, not to offences by forcigners, though

committed on Englishmen, and on board English ships.3

8. Liability of Eaxtra-territorial Principal,

§ 278. Cases can easily be conceived in which a person, whose
residence is outside a territory, may make himself, by grirater
conspiring extra-territorially to defeat its laws, intra-ter- 11‘]1;'3]'1“0?;31
ritorially responsible. If a forger, for instance, should maybe
¢stablish on the Mexican side of the boundary between i‘;ﬁ:{?ﬁﬁ‘;
the United States and Mexico a manufactory for the et
forgery of United States securities, for us to hold that when the
mischief iz done he would not be liable to arrest on extradition
process, and that he could afterwards take up with impunity his
residence in the United States, would not merely expose us to
spoliation, but bring our government into contempt.

To reply that in such ease the Mexican government can be relied
upon o punish, is no answer: because, first, in countries of such
imperfect civilization penal justice is uncertain; secondly, because
Mexico may hold that we have jurisdiction, and that, therefore, she
will not exert it ; thirdly, because in cases where, in such countries,
the local community gains greatly by the frand, and suffers by it
no loss, the chances of conviction and punishment would be slight ;
and, fourthly, because all that the offender would have to do to
escape justice in such a case would be to walk over the boundary
line into the United States, where on this hypothesis he would go
free. In political offences there is this consideration to be addcd,
that it is new an accepted doctrine of international law that ne

L% Geo. IV. . 31,6 7. 2 R, ». Depardo, 1 Taunt. 26; Rus.
2 R, v, Sawyer, Rus. & Ry. C. €. & Ry. C. C. 134; R. v. Maitos, ut supra.
994: R. v, Azzopardi, 1 C. & K. 203; See article in London Law Magazine for
R. ». Anderson, 11 Cox C. C. 198, See 1868, p. 124. For subseguent statute
R. ». Mattos, 7 C. & P. 458. see supra, § 269,
301



§ 279.] CRIMES. [BOOK I.

government will punish a refugee for treason against a sovereign ;!
aud hence a government, on the hypothesis here disputed, would
have no redress {or offences dirccted abroad by refngees against its
sovereignty, even though the offenders were its own subjects, and
shonld, after the commission of the offence, return to its soil.

§ 279. A party who in one jurisdiction puts in operation a force
Prineipat which does harm in another jurisdiction, is responsible
responsible it‘l both jurisdictions for the harm.2 That he is respon-
;a{!:r;:.torial sible in the place where he starts the wrong will be here-

after seen.® His responsibility in the place where the
wrong takes cffect is also generally recognized. ‘Thus, it has been
held that the originator of a nuisance to a stream in one country,
which affects such stream in another country, is liable to prosecu-
tion in the latter ecountry ;* that the author of a libel uttered by
him in one country and published by others in another countrw:,
from which he is absent at the time, is triable in the latt:n'
country ;* that such is also the case when a man in ane country
incites an agent in another country to commit perjury;® that he
who on one side of & boundary shoots a person on the other side,
is amenable in the country where the blow is received ;7 that he
who in one State cmploys an innocent agent to obtain goods by
false pretences in another State, is amecnable in the latter State ;®

CILAP. X.] JURISDICTION. [§ 279.

that the forger in one State of a title to land in another State, may

‘be punished in the latter State ;' that.a thief who sends goods by

another person, not an accomyplice in the theft, to a foreign State
for sale, is indictable in the latter State ;? that he who sells through
agents, guilty or innocent, lottery tickets i another State, 13 amen-
able in the State of the sale, though he was abscnt from such State
personally ;# that he who -gives poison in one jurisdiction which
operates 1o another is responsible in the latter Jjurisdietion,’ and
so i3 a person who in one county advises another, by gignals, when
to commit a highway robbery in another county ;* and that though
an accessary before the iact is amenable in the place of accessary-

1 ¥Whart. Conf. of T.. §§ 876, 510,

* Supra, §§ 248, 283, note; infra, §§
287, 1207. Bee Whart. Couf. of L. §§
877-921 ; Whart. Cr, v, § 112; Woo-
ten v, Miller, 7 Bm. & M. 350 ; State 2.
Chapin, 17 Ark. 561; Hanks v. State,
13 Tex. Ap. 289, accepting views ol text,
Bea infra, §§ 287, B8K, as to responsibil-
ity in the place of starting the offence,

In indiana astatute making a forcign
principal punishable for his agent's
criminal acts within the State, Las
been held only to apply to persons who
are principals in the commission of the
offence. Johns v State, 19 Ind, 421,

3 Infre, §§ 287 of seq.

4 Stillman v White Rock Co., 8
Wood. & M. 538, Sce R, o, Burdett, 4
B, & A. 175,176 ; Bulwer’s Case, 7 Co.
2h, 3 b; Com. Dig. Action, N. 3, 11.
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That the place of originating nuisance
has jurisdiction see infra, § 255,

5 R, v, Johnson, 7 East. 83 Com, o,
Blanding, 3 D'ick. 304. That place of
mailing alse has jurisdiction zce infia,
§§ 287, 288,

§ Com. v, 8mith, 11 Allen, 243,

71 Hale P, C. 475; TU. &, z. Davies,
2 Bumn. 482; cited and approved in
State v. Wyckoff, 2 Vroom, N. J. 65,
and the same point taken in Com. r.
Maeloon, 101 Masg. 1. See as to U, B,
v, Davis, infra, § 288,

$ People v, Adams, 3 Denio, 190;
aff. 1 Comstock, 173, and authorities
cited infra, § 280. R, P. held in R.
v. Garrett, 6§ Cox C. C. 260, dnfre,
where Lord Campbell affirmed the
principle, but ruled an acquittal on
other grounds. *'The rule,” =zaid

Chicf Justice Beasley, of New Jersey,

in 1864 (State ». Wyckhoff, 2 Vroom,

§9), “ appears to be firmly catablished,

and upon very satisfactory grounds,
that where the crime is committed by
a person absent from the country in
which the act is done, through the
means of § mercly material agency,

or by a gsentient agent who ig innocent,
in snch eases tho offender is punishable
where the act iz done. The law im-
plies a constructive presence from the
necesaity of the case; otherwise the
anomaly would exizst of'a crime bnt no
responsible criminal.” This view, as
will be seen in a succesding section, i3
sustained inseveral other States, though
dissented from in Connecticut, Com. .
Grady, 34 Conn. 119 infra, § Z30.
Btripping the guestion of the artificial
complications arising from the eommon
law distinetion between felony and mis-
detseanar, the hetter opinion is that the
country of the starting and the country
of the consummation of a erime have
each jurisdiction in cases where there
ig a gubstantive offence in each, Thus,
whete the instruments for the commis-
gion of a howicide are prepared in Eng-
land to be applied in France, England
ag well as TFrance has jnrisdiction of
the conspiracy ; and so the country of
the rending of libels and of noxious
componnds has jurisdiction as well as

the country of receiving. JInfre, 8%
247, 288, 294,

! Lindsay v State, 38 Ohio St. 507,
Ilanks v, State, 13 Tex. Ap. 280. Seo
Carr, ex parte, 28 Kan, L.

2 Com. ». White, 123 Mass, 430.

3 Com. ¢, Gillespie, 7 Serg. & R. 469,

4 The overt act of homicide by ad-
ministering poison within the meaning
of the law, consists not sinply in pre-
seribing or furnishing the poison, but
algo in directing and causing it to be
taken ; so that if the poisen be pre-
seribed and furnished in one eounty to
a person who carried it inte ancther
county, and thers, under the directions
given, takes and becomes poisoned,
and dies of the poison, the adminis-
tering is consummated, and the erime
committed, if coumitted at ali, in the
county where the person is poisened.
Robbins ». State, 5 Olio Bf. 131,

Tt makes no differcnce that the
party implicated mnever was in thae
State where the ofence was coramitted.
Lindsay v. State, 38 Ohio 5t. 507,

5 Gtate ¢, Hamilton, 13 Nev. 386,

In this case it was proved that there
was a conspiracy between the defem-
dants and others to rob the treasure of
Wells, Fargo & Co., on theroad between
Eureka and some point in Nye Coun.
ty, Nevada; that H. was to ascertain
when the treasure left Bureka, and sig.
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ship,! he may become, if directing the execution of the act, amen-
able in the place of consummation.® In a case of obtaining money
by false pretences in England, the offender being at the time in
Russia, this absence was in itself held to be no ground for acquit-
tal ; and Lord Campbell, sustained by Baron Parke, declared, * that
a person may, by the employment as well of a conseious as of an
anconscious agent, render himself amenable to the law of Iingland
when he comes within the jurisdiction of our courts ;” Baron Darke
saying, that ““a person, theugh personally abroad, might commit a
crime in England, and be afterwards punished here; as, for
instance, if he, by a third party, sent poisoned food to one in
England, meaning to kill him, he would be guilty of murder, if
death ensued, although he could not be amenable to justice till he
was personally within the jurisdiction.””® ¢ It was a monstrous
thing,” Sir K. Phillimore is reported as saying at a meeting of the
Law Amendment Socicty, in 1868, ¢ that any technical rule of venne
should prevent justice from being done in this country on a crimi-
nal for an offence which was perpetrated here, but the exceution of
which was concoeted in another country.””  Hence we may hold that
presence at the crime is not an essential condition of indictability.4

§ 280, Bome doubt, however, has been expressed as to whether,
Dowbtstn  When the agent who thus intra-territorially consummates
;;:f;t“l:i:’ the guilty act‘ is personally responsible, the principal
depeudent- 'WhO extra-territorially plans it, is intra-territorially liable
’ " i cases of felony, he being absent from the jurisdiction
at the time of the commission of the offence. That a foreign
instigator iz so fiable is expressly denied by the Supreme Court of
New Jersey,® in a ease in which it was ruled that unless the agent

nal his confederntos by a fire on the top 1 R. p. (tarrett, 6 Cox C. C. 260; S.
of a mountain in Eurcka County, which C., Dears. 232; and see R. v, J ones, 4

CHAP. X.] JURISDICTION. [§ 280,

was innocent, so as to be a mere tool, the party employing him could
not be regarded as a principal ; and that if such employing party
were simply an accessary before the fact, absent from the State at
the prineipal offence, he could not, by the common law, be tried in
New Jersey.. The same view has been maintained as te felonies,
in New Hampshire,! North Carclina,? and Arkansas® though it is
conceded that by statute the acvessary may be made triable in the
place of the overt act.* It is to be noticed, however, that this view,
growing from the distinction between an innocent and a guilty
agent in case of felony, i purely technical, based on an arbitrary
fiction of the old common law relating to felonies alone, and not
touching the question of general jurisdiction. Thus, in treason and
misdemeanors, in which all ¢oncerned are prineipals, and in which,
therefore, the rule that an accessary can only be tried in the place
where he is accessary, if there be such a rule, does not obtain, all
parties concerned are lable to punishment inany country where an
overt act is performed. Thisis expressly ruled as to treason ;* and
in mizsdemeanors the result is demonstrable, as it is in those States
in which all accessaries before the fact are by statute principals.
If, in such cascs, the extra-territorial offender acts through an inmo-
cent agent, he is on all sides regarded as intra-territorially Jiable.
If he acts through o guilty agent, he is indictable for conspiracy,
when jurisdiction vests in any country in which an overt act is per-
formed ;% or, on the same reasoning, he may be so indicted as prio-
cipal in misdecmeanor, or as inciter, when the offence in any of its
aspects is a misdemeanor.” Xven as to felonies, the rule that the
absent accessary before the fact may he indieted in the country of
the commission, where the principal is responsible, has been explicitly
affirmed in Connecticut’ and is good in all those States in whieh

1 State v. Moore, § Foster, 448, ¢ East R. 583; Johns » State, 19

eonld be seen by them in Nye County,
thirty or forty miles distant ; that the
signals were given by him, and lLis
confederates attacked the stage and at-
tempted to rob the treasuve. It was
held that I, was a principal.

1 Tufra, § 287.

® Supra,§ 225; State v, Ayers, §
Baxt. 96.
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Cox C. C. 1%%; 1 Den. C. C, 551,

¢ Com. v. White, 123 Mass, 430; 8.
P., . 2. Manley, 1 Cox C. C, 104; R.
# Ball, 1 Cox . C. 281.

5 State v. Wyckoff, 2 Vroom, 6b
(1864, The game distinetion is taken
in Lindsay r. State, 25 Ohio 5t. b07.

8 State ». Knight, 1 Taylor, 65, Ind.421; State ». Hamilton, 13 Nev.
See Bmith, ez parte, 6 Bost. Law Rep.
57.

8 Btate »v. Chapin, 17 Ark. 561,

¢ fufra, § 287,

5 1bid. .

6 Infra, §§ 287, 1397, 8ee this dis-
tingtion well stated in State w. Chapin,
17 Ark. b6l. See, also, R. ». Johnson,

YOL. 1.—20

386 ; wnfra, § 247,

? Com. . Bmith, 11 Allen, 243, Hee
R. ». Murdosck, 2 Den. C. C, 298,

8 Htate ¢, Grady, 34 Conn. 118. Bee
R. r. Brisac, 4 East, 164; Bennett &
Heard's Lead. Cas. 24 ed. il p. 151 ;
Bishop's C. L. i. § 80. As to Warren
& Costello’s Case; see U. 5. Diplomatie
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accessaries are by statute principals.! But the assertion of such
jurisdiction in $he place of consummation in no way impairs the
jurisdietion of the place of accessaryship over the accessary.?

It is conceded that to secure the trial of a subject in a foreign
land the offended sovereign must obtain possession of the person
of such offender by process of extradition. T'his is elsewhere fully
disenssed.® To arrest such offender in a foreign sovereign’s terri-
tory, either by force or stealth, is a vielation of the law of nations.
Yet though se,it is a violation of which the offended sovereign alone
has a right to complain. The person so arrested cannot plead the
unlawfulness of the arrest in bar.t

4, Offences by Aliens in Country of Arrest.

§ 281. By the modern Roman law, all residents are bound by
Allensip. the territorial law. < Whoever,”’ says Berner, in his
dictable in  authoritative work on the territorial bounds of penal
the conn- R, . . e .
tryof the  jurisdiction,® ‘“enters our territory, juridically binds
Bomen  himself tosubmit to the laws of this territory. This duty
Jaw. 18 the more imperative as the laws which exact obedicace
are the more stringent. It is absurd to suppose that this obedience
diminishes or ceases in respect to those laws on which the very ex-
istence of the comwmunity is staked.”® And it is even held in
Prussia that a foreigner who lingers in a country with which the
sovercign of his allegiance i3 at war, may be tried for treason to
the country of his residence, if he aids in warlike desizns against it.?

§ 282. « Local allegiance,” says Blackstone, ¢ is such as is due

from an alien or stranger born, for so long time as he continues

CHAP. X.] JUGRISDICTION. {3 282,

continues within the king’s dominton and protection; and it ceases
the instant the stranger trausfers himself from the king-

dom to another.”? Indictments for political offences of all Egg‘;f&“‘!'
grades have been based on this form of allegiance.? In ﬁ:&f}ﬂ‘mn
(+uinet’s case, which was a prosecutionin the United States

Circuit Court in Philadelphia in 1795, for fitting out in Philadelphia
a French armed vessel, to eruise against England, the United States
and England being then at peace, the point that the defendant, a
Frenchman by birth, had entered into the service of the French
republic, was made by the defence, but was treated by the court as
without weight, and the defendant was convicted.® In the trial of
the Fenian conspirators in Eugland and Ireland in 1868, several of
the defendants set up alienage and citizenship in the United States
as a defence, but in vain. Mr. Adamsg, speaking of this in a letter
to Mr. Seward, of May 2, 1868,% says: “The only question he,”
one of the defendants, “ raises, is that of citizenship ; but even that
relates rather to the form of trial, as on the merits, even his being
admitted to be an alien would not shield him from the conscquence
of acts dangerous to the peace of the realm.”” The same view was
taken by Mr. Buchanan, when Seerctary of State.® Such, also, is
the tenor of a speech by Lord Lyndharst in the House of Lords, in
March, 18586 Nor can such an alien divest himself of the penal
incidents of his acts against the government which he attacks, as
those incidents are defined by the lex delicti commissi. Of this we
have, in 1870, an English illustration. An alien was indicted for

Correspondence, 1868, pt. i, pp. 51,
129. TYorareport of these cases, and
also for correspondence concerning the
game, see same volnme, ];p. 341-348.

1 See Com. v. Pettes, 114 Mass. 307.
Jurisdiction in place of consummation
supposes, it should be added, posses-
gion of the defendant’s person, and is,
therefore, ancillary to jurisdiction of
place'of concoction, Iufra, § 287.

2 Fafra, § 287.

3 Whart. Crim. Plead. & Prae. §§ 39
ef seq.; Htate v. Bmith, 1 Balley, 283,
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# Krans, ex parte, 1 B. & C. 268
Scott, erparte, 9 B. & C. 446; 4 M. &
E. 361; Brewster v, Btate, 7 Vi. I18;
Dow’s Case, 18 Penn., 5t. 37. BSee,
fally, Whart. on Cr. PL. & Pr. § 27.

5 Derlin, 1853, p. 83,

6 For the United States Alien Act,
authorizing  the removal of alien
envmies, see Brightly, i, p. 33 ; Rev.
Stat. U. 8. 1878, §§ 4067 et seq.

¥ Preussiches, 8t. G. B. § 70.

1 Comm. ii. 377.

2 Bee 27 HowelVs St. Tr. 627;
Fultier’s Case, 25 Ibid, 530; R. v. Rer-
nard, 1 F. & F. 240, cited i/, § 287,
and cases cited infra, §§ 287, 1505.

3 Whart. 8t. Tr. 93; U. 8, ». Wilt-
berger, H Wheaton, 97; Whart. 8t. Tr.
185. The Act of July 31, 1861, panish-.
ing seditious comspiracy, applies to
‘‘ persons within any Btatc or Territory
of the United States,’”” embracing all
residents. Aliens who, being domi-
ciled in the country previous to the
late civil war, gave aid and eomfort to
the enemy during the war, were leld

not exempt from presecution for trea-
son and giving aid and comfort to the
enemy, Carlisle e, U. 8., 16 Wall, 147,
pee U. 8. ». Villato, 2 Dall. 370;
Spragne, J., 23 Law Rep, 705,

1 Piplomatic Cor. U. 8., 1868, pt. i.
p. 192; R. ». MeCafforty, 10 Cox C. C.
603,

& See Cockburn on Nationality, Lon-
don, 1869, p. 82, for other autherities
to this effect.

$ 124 Hansard's Parl. Deb. 1046,
cited Whart. Counf, of L. § 904, and dis-
enssion in Crim: Law Mag. for March,
1885, )
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high treason, in compassing to depose the Queen, and in levying
war against the Queen. The material overt acts of compassing to
deposc the Queen were: (1) Conspiring at Dublin, to raise rebel-
lion and levy war within the realm; and (2) levying war within
the realm at various places. There was evidence that he was a
member of the directing body of a treasonable conspiracy, having
for its object the overthrow of the Queen’s government and the
establishment of a republie in Ireland. There was also evidence
that he had planned an attack upon the castle of Chester, in England,
for the purpose of seizing arms there, and conveying them to Ire-
land, with the view of raising an insurrection there. Kvidence was
also given that the directing body had, in February, 1867, given
orders for a rising in Ireland. On the 23d of February, 1867, he
wag arrested while attempting to land in Dublin. On the 5th of
March, 1867, he being in cunstody, an insurrcctionary movement,
the result of the commands of the directing body of the conspiracy,
broke out in several places in Ireland, and various acts of war were
committed. It was held that these several acts of war were admis-
sible against him on the trial.l
Foreign ambassadors and their retinucs, it should be added, are
not indictable for crimes committed in the country to which they are
officially deputed. The only remedy is to send them home.?
§ 282¢. An Indian, who is not, under the Nederal Constitu-
tion, the member of an independent tribe, relieved as
?Ed?f“f;’ such from Btate jurisdiction, is indictable in a State court
_ for an offence committed in such State, in violation of the
laws of the State, in the same way as would any other foreigner
residing in the State.® The State courts, also, have jurisdiction of
homicides within their limits, even of tribal Indians by white men.*
Power, i has been held, exists in Congress to prescribe punishment
for the homiecide of white men by Indians within Indian reserva-

CHAP. X.] JURISDICTION. I3 288,

tions;' and to regulate the sale of liquor or other commodities among
Indian tribes, whether within or withous State limits.? 'l‘hfa com-
plicated questions arising from conflicts of jurisdiction in his rela-
tion are elsewhere more fully disenssed.? But it may now be
regarded as settled, that Congress, even over Indian re?.erva,tions,
is supreme, subject only to the Constitation ; and that this .suplieme
authority may be excrcised by treaty without specific legislation.t
At the same time, by § 2146 of the Revised Statutes, Congress has
expressly excepted from the jurisdiction of the courts over offences
in Indian country, ¢ crimes committed by one Indian against the
person or property of anather Indian,” and offences committed by
an Tndian who has been punished by the local law-of his tribe.® .
§ 283, Where a person bearing arms commits illegal acts within
our territorial limits, by command of his awn sovereign oo o oo
or pretended sovereign, then our quarrfal is with the w o bel-
sovereign and not with the subject, provided we recog- o
nize such sovereign as a belligerent. In time of war this 18
clear; it being conceded that we them can treat such oﬂ"en@r,
if captured in the illegal act, only as a prisoner of war. In time
of peace, the better opinion is that the same rule prevails. I.f our
laws be in this way infringed, we must seek redress from the invad-
ing sovereign, and not from the subject who acts as the latter’s sub-
altern.t  But this only applies to cases where the subject ig an officer
or functionary of the foreign sovereign, or where the foreign sove-

1 T. 8. v. Martin, B Sawy. 473; 14 was decided by this conrt in the case
Fed. Rep. 8l4; see U. B v. Bridleman, of U. 8, r. Forty-three Gallons of Whis-
7 Sawy. 243, key, 93 U. 8. 188 ; see Holden v Joy. 17

¢ Cherokes Tobacso Case, 11 Wall. Wall. 211; The Cherokea Tobasco Case,
$16; U. 8. ». Shawmux, 2 3awy. 118; 11Wall. 616, Matthews, J.,Crow Dog,
U. §. v. Barll, 16 Cliie. Leg. News (July, inre,108 U.8.567. In this case it was
1883}, 358, Seeon this question Whart. held ihat under federal legislation and

i R. v. McCafferty, 1 Ir, I, C. L. 363 ;
10 Cox C, C. 603,

9 ] Kent. Com. 3%; 1. 8. v. Lafomn-
taine, 4 Cranch C. C. 173; Resp. v. De
Longchamps, 1 Dall. 111,

9 Worcester v, (teorgia, 6 Pet, 518;
7. 8, ». HoNiday, 3 Wall, 407 ; 118, »,
Cisna, 1 MeLean, 254; U. 8, 4, Sa-coo-
da-cut, 1 Abb. U.B. C. C. 877; U, 8. .
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8tahl, 1 Woolworth C, C.192; Btate v,
Daoxtater, 47 Wis, 278; Btate ». Tach-
anatah, 4 N, C, 614 ; State ». Foreman,
8 Yerg. 258 ; Htate v, Tassels, Dudley,
229 Caldwell, » State, 1 St. & P. 327;
Clay v. State, 4 Kans., 49; Reed o
State, 16 Ark. 499; I’eople ». Antonio,
27 Cal. 404.

4 1'ickett ». U, 8., 1 Idaho, N. 8. 523.

Com. Am. Law, §§ 26, 265, 434.

3 See Whart. Conf. of Laws, § T3
Whart. Com. on Am. Law, §§ 26, 265,
434 ; Walker on Indian Quest., Pamp-
1674; N. Am. Rev. Ap. 1873,

+ Crow Dog, in re, 109 T. B. 366,

4 That this (federal) legislation could
constitutionally be extended to em-
brace Indians in the Imdian country,
whorever it operates of itself, withont
the aid of any legislative provision,

treaties the federal couris in Dakota
had ne jurisdiction of offences, in In-
dian reservations, of Indian on Indian.
But sce Sloan, ex ports, 4 Sawy. 330,

& Thid. That the federal couris have
exeiusive jurisdiotion of the homicide of
white men by Indians on Indian reser-
vations, soce U. 5. ». Monte, 2 West
Coast Rep. 265, )

§ The Emuleus, 1 Gall. 563; supra,
§ 94; infra, § 300,
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reign adopts his act.!  On the samo reagoning, when, as in the case
of our late civil war, insurgents are recognized as belligerents, then
such insurgents, if in arms, are not punisha.lble in the civil courts
for acts done when on military duty, but are responsible solely to
wilitary law, according to the rules of war.2

5. Offences by Aliens abroad.

§ 284. As we have already seen,? a principal organizing abroad

Extra-ter-

a crime which is executed within our territory is indict-

o able in our courts for the crime. We will presently see

ﬁg':]u;:ts that by statute aliens

forging our government secarities

our rights ~ abroad, or committing perjury before our consuls, are

v Infra, § 310 ; Whart. Cont. of L. §

911; The Emulous, 1 Gall. 563 ; Com.
#. Blodgett, 12 Met. 56; People ».
McLead, 1 Hill N. Y. 377; 25 Wend.
483, where the prineiple was denied
by the New YVork Snpreme Court, and
asserted by the federal government.
Bee review in 4 Bost, Law Rep. 149;
MeLeod’s Trial, by Gould, pamp. ;
Neilsou's Choate, 215; Globe News.
paper, 1841, App. 422: 1 Am. Taw
Mag. 348, and compare John Quiney
 Adame’s Disry, in loco; 6 Webster's
Works, 244; Lawrence, Com, sur
Wheat. iii. 430; Com. ». DBlodgett, 12
Met. 56; 37 Am. Dee. 363, Vor reviow
of debate in Benate on this case, see
18 Alb, L. J. 508 & seq. Compare
opinion U. 8. Attorney Gfemeral in the
Modoc Case, Jume, 1873, And see
Phillips ». Eyre, L. R. 6 Q. B.1, 24
1 0p. Atty.-Gen. 45, 83 ; Maisonnaire
v. Keating, 2 Gall. 825,

Mr. Webster’s position that in such
case the quarrel is exclusively with the
foreign sovereign, is eontested by Dr,
Lieber. See Lieber’s Life, 149.

Lord Campbell, in his antobiography
(Life, 2d ed. 1881, p. 19}, says: ** The
affair of the Caroline was much more
dificult. Even Lord Grey told me iie
thought we were quite wrong in what
we had done. But assuming the facts

310

that the Carcline had been engaged,
and when seized by us was still engaged
in earrying supplies and military stores
from the American side of the river to
the rebels in Navy Island, part of the

_ Britisk territory, that this was per-

mitted, and conid not be prevented,
by the Amcrican anthorities, I was
clearly of opinion that although she
lay on the American side of the river
when she was ét‘:ized, we had s clear
right to seize and destroy her, just as
we might have taken & battery erected
by ihe rebels on the Ameriean shore,
the guns of which wore fired against
the Queen’s troops in Navy Island, I
wrote a long justificalion of our govern-
ment, and thus supplied the argnments
used by our foreign secretary, tiil the
Ashburton treaty hushed up the dis-
pute.” '

? Suprn, § 84; Whart. Conf. of L. §
909 ; 1 Hale, 433 ; 3 Inst. 50; Coleman
v. State, 97 T, 8. 509 ; Com. r. Hol-
land, 1 Duvall, 182; Clark ». State,
37 Ga. 195; Hammond ». State, 3
Cold. (Tenn.) 129 ; though see U. 8.
2, Greathouse, 2 Abbett U, 8. 364;
infra, §§ 310, 1801,  As to martial law,
see Whart, Cr. PL. & Pr. § 979 ; Whart.
Com. Am, Law, § 217 ; infra, § 294,

* Supra, § 278,
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made indictable in our courts. We may therefore hold maybe

intra-terrd-

that offences against our rights may be indietable though torially in-

extra-territorially designed.t

1 The several theories of criminal
jurisdiction may be clagsified as fol-
lows :— .

¥. Sguiecrive, or those bagsed on the
conditions of the offender.

1. Universality of jurtsdiction, which
assumes that every State has jurisdie-
tion of all crimes against either itself
or othier States by all persons at all
places.  This theory has fow advecates
in England or the United States. It
has, however, the high autherity of
Taney, C. §., who szid in Holmes v.
Jennison, 14 Peters, 540, 568, 563,
that the States of the Union * may, if
they think proper, in erder to deter
offenders from other countries from
coming ameng them, make erimes com-
mritied clsewhere punishable in their
courts, if the guiliy party shall be
found within their jurisdietion.”

2. Personal jurisdiction, which assnmes
that a State has jurisdiction over all
crimes committed by its subjects, ne
matter what may be their residence at
the time of the offence, or ihe sove-
reignty whose rights they invade.
This thenry has little snpport in our
jurisprudonce. Tt is otherwise in Eng-
land. In thecase of Tivnan (Tirnan},
5 B. & 5. 645, 679, Chief Justice Cock-
burn says: ** An offence may be cog-
nizable, triable, and justiciable in two
places-—e. g., a murder by & British
subject in a foreign country. A Brit-
ish subject who commits s murder in
the United States of America may be
tried and punished hero by our muni-

cipal law, which i made to extend to
ity citizens in cvery part of the world.”
Cited by Blatehford, J., Stubbs’s Cate,
12 Blatch. 124.

8. Territorinl jurisdiction, which as-
sumes that each Btate has cognizance

dictable,

of all offences when the offender at
the time of the ofience was on its ter-
ritory ; bnt that it has jurisdiction of
no other offences. This has been the
prevalent English and American theory.

1. Omsecmive, whieh assumes that
each State has jurisdiction of all of-
Fences which agsail its rights, or the
rights of its subjecis, no matter where
tho offender was at the time of the
commission of the offence. This view,
which appears to be the one best cal-
culated to reconcile our adjudieations
on the vexed gquestion before us, [ have

disoussed at some length in the South-
ern Law Review for Decoanber, 1878
(vol. iv, p. 676). TFrom thig article I
condenss the following :—

The real theory of jurisdiction, as
it is called by its advocates, resis, as
has been seeu, on the objective, rather
than on the subjeetive, side of orime.
Jariediction is acqoired, not because
the criminal wag, at the time of tha
orime within the territory of the of
tended sovereign, nor becanse he was
at the time & subject of such sovereign,
but becuuse hiz offence was against
the rights of that sovereign or of hia
gubjects. The real theory is, there-
fore, valnable as an adjunci te the
territorial theory. We punish all who
offend on our own seil beczuse our
dnty is to attach to crime committed
within our borders its retributicn.
But, in addition to this, we must pun-
ish, when wa eobtain control over the
person of the offender, offences com-
mitted abroad, by either sabject or
foreigner, againkt our own Trights.
But the term ‘‘onr own rights,” in
this sensa, is susceptible of a double
meaning. It may mean the sam of all
the possible objects of ecrime found
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§28§. Jurisdiction over aliens abroad is expressly claimed by
the United States in cases of perjury and forgery before its consu-

within onr territory ; or it may mean
the sum of all the possible objects of
crime belonging lo the State or any of is
suljecis. The firat, therefure, conlines
the real theory to attacks upon objects

existing within our territorial bounds, -

The second expands thiz theory so as
to inclnde attacks mpon our citizams
and their property abroad. Or, to
illustrate thiz distinction : by the first
of these thecories—the  territorial-
real,” as it might Dbe called—the execn-
tion of 2 murderer of a subject on a
savage island wounld not be justified ; by
the second—the “f personal-real”’—it
would. A foreigoer, to take another
illustration, who forges abroad Ameri-
can ¢oin, by the first theory, is liable
only in case the falsc coin circulates in
this eountry; while by the second theory
he is liable for the circulation of such
eoin abroad.

Two objections, however, may be
made to the real theory of jurisdiction
just stated :—

The first is that it rendors foreigners
Hable for discbedience to a law with
which they are nnfamiliar. But if thig
objection is valid, it wonld relieve for-
eigners intra-territorially as well as ex-

. tra-territorially. If a foreigner can get
up the defence of ignoranes of onr laws
abroad, he can set ap the defence of
ignorance of our laws on our own
ghores. The foreigner who, when ar-
riving in one of our cities, passes coun-
terfeit United Btates coin, iz not likely
to bo any more familiar with.our stat-
uies than he who executes the forgery
abroad. Butin point of fact no such
ignoranee ean be set up. The foreigner
who forges our gceurities abroad knows
forgery to be a crime ag well az does
the most expert eonnterfeiter who has
never Ieft onr shores. Neither the do-
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mestie nor the foreign counterfeiter is
familiar with the letter of our statutes ;
and if ignoranee of the letter excuses,
it would excuse the most veteran home
malefactor, In other words, the pre-
swraption of knowledge of the anlaw-
fulness of crimes male in se is not lim-
ited by State bpandaries. The unn-
lawfulness of sueh crimes iz assumed
wherever civilization exists.

Another and more serious. objeotion
is that the real theory assails the pre-
rogatives of foreign sovereignties.

To this may be replied that the ob-
jection proves too much, If a foreign
sovereign has exclusive jurisdiction
over his own subjectg, then we canrnot,
under any circumstances, panish the
subjectz of a foreign sovereign. But
this no one, even among the sturdiest
advoeates of the personal theory, pre-
lends. It i3 conceded on all sides that
the moment a foreigher sets foot on our
shores, we hold him liable to our penal
aystem in all its details. Nor is this
all. There is no civilized State that
has not passed statutes making it a
criminal offence, punishable in its
courts, for foreigners, even in their
oWwD country, to forgs its securities, or
to make false and fraudulent oaths
before its consuls. We do not, it is
true, attempt to arrest them in {heir
own land, unless as a preliminary to a
demand for extradition; we are re-
gtrained from making uneonditional
arrests by the countervailing prin-
ciple of the inviolability of the soil
of foreign Btates. But when guch of-

. fenders come voluntarily or involun-

tarily, within our borders, we try
them ag justly subject te our laws, on
the ground that they have criminally
sssailed our rights. Nor is this all
Among the numercus cases of piracy

CHAP. X.]

JURISDICTION. [§ 285,

lar officers ; nor, as has been seen, can there be gerious ful'isdie-
doubt that an alien who, when abroad, plans violations claimed ip

which have been adjndicated in our
conrts, where is the case in which the
defence of foreign allegiance was ever
get up? What counsel would have
the andacity to claim that becanse a
pirate was the subject of a foreign
prince, therefore he eonld not Le tried
for his piracy in the courts of ihe
United Siates ! '

What, however, are our own dis-
tinclive rulings as to the imgportant
question which has been just dis-
cussed ! A the outset, in answering
this question, we are arrested by the
gixth amendmen$ to the Chustitation
of the United States: *“Jn all eriminal
prosecutions the accused shall enjoy the
right to @ speady and public trial, by an
impartial jury of the State and district
wherein the crime shall huve been committed,
which district shall have been previously
aseertained by law, and to be informed
of the pature and cause of the accuss-
tion; to De confronted with the wit-
nesses against him ; and to have the
assistance of counsel for his defence.’”

Does this clause control state prosc-
cutions! Tots it preclude any prose-
cntion of an offender except in the
Btate and district where fe wes when
the offenice was committed ! What does
¢stwhere the offence was committed”
mesn ?

Waiving the first question, as to
whether crimes cognizable by the States
are subject to the limitation just stated,
wa arc obliged to give o decided nega-
tive to the sceond question, and to
maintain that the place where the
crime taukes effect, and not the place
where the offender at the time stood,
is the place of the commisgion of the
erime. The history of the federal gov-
ernment, in ita several deparfments,
abounds with cases in which persons

were put on their trial in distriots in
which they were mot present at the
time of the commission of the offence.
We must, in fact, take the amend-
ment before us in connection with the
gengnd section of ihe third article of
the Constitution, which provides that
criminal trials “shall be held in the
State where the said crimes shall have
been eommitted ; but when not commitied
in any State, the trinl may be ul such place
or places as the Congress may by luw have
directed.”” That the place of the com-
mission of the crime is Dot Becessarily
the place where the offender stood at
the time when the crime was com-
mitted, in the opinion of those com-
cerned in the early construction of the
Constitution, is further illustrated by
the fact that Congress, in exerution of
the power given by the Constitution to
“ deflne and punish piracies and felo-
niez committed on the Ligh seas, and
offunces against the law of nations,”
proceeded, in one of its earliest ses-
gions, to provide for the punishment
on land of offences commitied at aea.
Few questions, in fact, claimed earlier
and more congpicuous aitention from
the ‘executive than those which con-
cerned the arrest and punishment at
home of offemceR against our so0ve-
reignty, or against the law of nations,
abroad. And for the parpose of pro-
viding a specifte place of trial in such
cases, it was prescribed by statute that
¢t the frial of crimes committed on the
kigh seas, or in any place out of the Juris
diction of any pavticular State, shall be in
tha district in which the off ender is appre-
hended, or inte which he wmay be st
brought.”’ That this limitation, how-
ever, refers exclusively to the federal
government and to federal sovereignty,
ig indicated, not merely by the consid-
" 8138
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cases of  of the laws of a foreign State, is amenable to the laws

forgery

and per- of such State, should he be arrested on its soil after the

erations we have already noticed, but
by the exclusive nse of the word ** dis-
triet,”” and the avoidance of the word
‘i Btate,” in the statute,

But it is uot only of cases in which
the cffender was, at the timeo of the
offerice, on the high seas that we have
thus claimed jurisdiction. By an act
of Gongress passed Juno 22, 1860, as
is noticed in the text, we have in-
vested with criminal jurisdiction our
consuls and commercial agents *at
islands or in countrivs not inhabited
by any civilized peopls, or recognized
by any treaty with the United States.”
By the prior Act of August 11, 1848,
consuls in China and Turkey were
charged with power to ¢ areaign and
try,’’ In pursuance of treaty stipuia-
tione, ¢ all citizens of the United States
charged with offences against law,
**which shall be committed in the do-
minions of China?’ * and Turkey.”

A similar jurisdietion was assumod
by us by the Act of January 30, 1799,
making it a misdemeanocr for an Ameri-
can citizen abread to negotiate with
foreign governmonts,

That at eommon law this principla
holds good is fllustrated by the numer-
ous cases whick held that corporeal
Presence at a crime is not necessary to
convict an aceessary before the fact, or
even the principal in the second de-
grea. Nor can we by any ofher made
of construction explain the jurisdiction
already mentioned a3 assumed by us
in cases of offences against our sover-
eignty commitied by false swearing
before our consuls abroad, and forgery
of our securities abroad. The crime
takes effcct in this conntry though the
perpatrator was af the time in another
tand. The same reasoning applies to
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the jurisdiction assumed in most of cur
States over homicide where the death
wzs Within the boundary, though the
offender at the time stood outside of
the boundary., Statutery, if not com-
‘mon law, jurisdiction is in like manner
claitned aver lurcenies and emhbezzle-
ments effected intra-territorially by an
agent at the time extra-territorially
repident. And it is pow settled that
be who organizes abroad an offence
eonsummated within our borders iz
responsible to us though he may never
have trod our soil, Thus, he who
abroad employs an agent to obtain by
false pretences goods in one of our
States is responsible to such Btate for
obtaining the goods by false pretences;
People v. Adams, 3 Denio, 190 (affirmed
1 Comst. 173) ; 8. P., E. v, Garrett, §
Cox C, C. 260; see Stato ». Grady, 34
Conn. 11%; and he who abrosd ineites
an agent to commit perjury in one of
our States i3 liable to indictment in
such State for the perjury. Common-
wealth o, Bmith, 11 Allen, 243, Itis
true that in some cases we have inti-
mations that this jurisdiction is only
to be exercised where the agentis
ignorant of the character of the offence
he is employed to perpetrate, or at
least is innocent of zny guilty purpose
88 to such perpetration. Statew, Wye-
koff, 2 Vroom, 65. But this does not
in any way touch the question before
ug, which is, whether a person who at
the time of tho eonecction and perpe-
tration of an offence was uot present
in the State where it was committed
is penally amenable to such State.
And thiere can be no question that the
rulings before us—whose authority is
undisputed, and which, as we have
seen, have been followed in similar
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comumission of an overt act. Of course, 1t wonld be & de- jury before

consular

fence to him that he committed such acts in obedience to ofcers.
his own sovereign, on'whom the responsibility then shifts.!

cases hereafter arising in ¥ngland and
the United States—establish such
smenability. See supra, § 278.

We have, therefore, in our Constitu-
tien, our statutes, and our judicial
decisions, repeated affirmations of the
principle, that where an offence takes

- effect within our borders, or iz di-

rected against our lawes, then we have
jurisdiction to punish i, irrespective
of the resideuce of the offender at the
time of consummation., The place of
such residence has jurisdiction over
the attempt or conspiracy as the case
may be. The place of consummation
has jurisdiction of the ofence consumn-
mated on its soil. Jafre, §§ 287-288,
To the United States these consider-
ations are peculiarly important. On
our southwest boundary lies Mexico,
with whom, if we have a treaty for
extradition, it iz a treaty of very
recent adoption, and of capricious ap-
plication ; whilethestate of municipal
law in Mexico is such that it is hope-
less to look to Mexican courts to pun-
jsh offences concocted in Mexico for
execution in our own land. Even if
we shounld ask for justice in such cases,
the snswer would he: “Take care of
yoursulveé. The crime was to be done
on your territory; it was, therefore, 2

erime on yoursoil ; how ean we punish

& man for something done in another
State ! Hven should this pretext
fail, corrnption, or national prejudice,
or common interest, would suceced in
rendering abortjve amy prosecution
that might be instituted. In the mean
time, if we announce the prineiple
that Mexico alone has jnrisdiction in
such cases, what would become of us?

The Mexican side of our houndary
would be the undisturbed abode of
hordes of depredators, who would
make our country a desert for many
miles deep. Partics of armed ma-
randers could come down in a swoop,
pillage, ravish, and murder in every
village or farm-house, as far as swift
horses counld travel, and then return
over the line unmolested, znd there,
in their security, laugh insoleutly at
the cries of their victims for ven-
geance. The plea of necessity waa
considered by England sufficient to
jnstify the destroying the . Caroline,
an insurgent steamer, in a port of the
State of New York; and we did noi,
at the time, hesitate to admit that if
the ease had mot been one in which
redresg could have been obtained by
application to our own eonrts, the ne-
cesgity set up would have been a justi-
fication of the act. Rut if so, there
can be no guestion of the application
of the same plea of Decessity to
Mezico, 50 that, ender its protection,
we could cross the Loundary line, ar-
Test the criminals, and try them in the
plage of tle comsummation of their
crime within our bhorders. Bee this
view sustained in Hanks ». State, 13
Tex. Ap. 289,

Another interesting application of
the same principle may be drawn from
our relations to Indian tribeg. With
geveral of these tribes we have exe-
cuted treaties comecding to them
sovereignty over eertain tractz of land.
Within this sovereignty, crimes per-
petrated by Tndians upon Indians are
tried by Indian aunthorities, in con-
formity to Indian laws, Bul ne one

1 Supre, § 283 ; infre, § 310; Whart. Confl. of L. §§ 871-7.
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§ 286. Is the punishment to be assigned to an alien, for political

Tunish-

offences committed abroad, to be the same as would be

ment in inflicted by the offended sovereign for similar offences by
such tuss.  hig own subjects ?  This subject i hereafter disoussed,

bas ever claimed that, even within his
own territory, an Indian ean assail tha
rights of United Stafos citizens without
wmaking himself liable to United States
laws., Supra, 282 a.

I have thus attempied to show the
inadequacy of the personal and of the
territorial thecries as limits of eriminal
jurisdiction., OF course, I do not mean
to say that the State has not a claim te
tho obedience of its suljects, whers-
ever they may be; all that 1 here
argue is that the State can prosecute
others than its subjects when they
asgail its rights. WNor do I dispute the
right of the State to exercise penal
discipline over all abiding within its
borders ; all that [ eclaim is that the
right of the Btate to exercise such dis-
cipline is not limited to those who
were corporeally within its borders at
the time of the commission of any
offence for which it iz inecumbent on it
te exact retribution, What 1 say is
that the right of the State to exact
snch retribution, whenever itz rights
 have been invaded, i2 not limited by
the corporeal presence of the invader
at the time of the invasion. And that
this ig the true view the following sum-
mary may be addueced to show :—

It is the duty of the Btate to protect,
not mercly its territory, but its rights,
These rights are ;:—

1. Its political integrity.

2, The lifs, safoty and property of
its subjects.

When these rights are assailed on
our own s20il by offenders who either
remain at the time of the offence om
foreign goil, or return tosuach #oil when
the offence is committed, we may exer-
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cise our jurisdiction over the crime
in two ways., We may say to the
foreign Btate within whose boundaries
the offunders lurk, ** Execnic justice
for us in- this cagse. Be our agent in
trying, in your own courts, these of-
fenders.”” If smeh an appeal would
be fruitless, then we have one or two
remaining remedies. We wmay resort
to a demand for extradition ; or, in a
case of neeossity, where redross ean
in ne other way be had, we can enter
the Btate where the offenders are har-
bored, destroy their engines of destriae-
tion, and arrest the offenders them-
selves, with a view to their trial in our
own courts.

In Ham », State, 4 Tex. App. 645,
the Buprems Conrt of Texas held that
a statuie of Texas providing that per-
sons forging land titles te lands in that
State shonld be liable to indictment
whether the offence should be com-
mitted in or out of the State, was con-

‘stitutional, and the eonviction of ono

who ecommitted a forgery in Missonri
sustzinable thereunder,

The Massachusetts Bill of Rights
preseribes that in “ criminal prosecu-
tious the verification of facls in the vi-
cinity where they happen is one of the

greatest securities of tha life, liberty, ©

and property of the citizen.” Thig
would seem to favor the oljective
rather than the subjective theory: in
other words, the theory that the venne
is the place of the “mct domne, rather
than the plage where the agent was st
the time of the act. See, as to this
interpretation, Com. ». Tarkey, 2 Pick.
550; and see R. ». Jones, 1 Dden. (.
C. 851; T. & M. 270 ; Com. ». Corlies,
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but it may be here mentioned that it is argued with great jusﬁ.ce,
by Bar, an eminent German jurist, thab the punishment a sovereign
can thus inflict can be only that which he would impose upon oﬂ'enf:es
of the same grade commitied by his own suhjects against a forelgn
sovereignty. For there is a great difference in the degr?e of guilt
between ireason by a subject, and invasion of neutrality by an
attack on the government of a foreign State.! .

§ 287. As has been seen, accessaries, in treason and in misde-

meanors, are prineipals? The common law rule is that
the accessary is to be tried at the place where his guilty audco-con-
act of accessaryship took place ;% though now, by statutes

Accessarics

spirators
liable in

in several of the United States, he may be tried in the place of
place having jurisdiction of the prineipal act,* and by o
more recent statutes, making all accessaries before the fact prinei-
pals, the accessary before the fact, or instigator, is triable in the
place of perpetration. In conspiracies, by the common law, each
conspirator is responsible in any place where any overt act by any
of his co-conspirators is done,® as well as in the place where the

3 Brewst. 575 ; Mooney v. Siate, B Ala.
398 ; State ». Ayers, 5 Baxi. 9§;
¥rancis ». State, 7 Tex. Ap. 501; and
cases eited infre, §§ 288, 1206.

In the Unitad States we have acts of
Congress expressly asserting jurisdie-
tion over offences on the Indian terri-

.tory and on Gmano Islands. Rew.

Stat. U, 8. 1878, 2128, 2150, 5576,

1 Thiz latter point is deeided in con-
fornity with the text by Henke, 1. §
90, and Heffter, § 26." To the same
effect iz the Roman law, L. 4 D. ad.
leg. Jul. Maj. 48, 4, that erimen majes-
tatis could only be committed by a
gubject against his own sovereign.

3 Supra, §§ 225-4.

3 That an acccssary before the fact
may be tried in the place of acoessary-
ghip, see further, State ». Moore, &
Fost. 448 ; People ». Hall, 57 How. Dr.
342 ; State ». Wyckoff, 2 Vroom, 63;
Johns v, State, 19 Ind. 421; State v
Knight, I Taylor (N. C.), 65; Riley v.
State, 9 Hump. 646; State ». Chapin,

overt aet,

17 Ark. 661 ; People v. Hodges, 27 Cal.
240. And so of accessarics after the
fact, Tully ». Com., 13 Bush, 142.

+ See Wendell’'s Blackstone, iv. p.
305 7 Com. ». Pettes, 114 Mass. 307.
Under the 2 & 3 Ed. VI. an accessary
after the fact,it is said, is triable in
the county in which he was accessary,
bot not in that where the principal
offence wag .committed, 1 Hale, P. C.
§23 ; Baron &. People, 1 Parker G, R.
246: Tully » Com., 13 Bush, 242;
though see 1 East P. C, 361, intimating
that the trial may be in the place of
vicinage, or in that of the prineipal
crime. And fo that effect sce Btate v.
Grady, 34 Conn. 118; (f. State ».
Hamilton, 13 Nev. 386, cited supra, §§
209, 213, 214, 219,

5 Supra, §§ 205-248, 270 ; dnfra, §
1397 : R.w. Ferguson, 2 Stark. N. F.
¢, 489 ; Com. ». White, 123 Mass.
430; Rogers, ex parte, 10 Tex. Ap.
655: Rogers v. Btate, 11 Tex. Ap. 288 ;
Whart. Crim. Ev. § 111,
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crime is concocted and started.! It is so, also, according to the
English common law, with treason2 “If” gaid Chief Justice
Marshall, in Burr’s case, % an army should be actually raised for
the avowed purpose of carrying on an open war against the United
States, and subverting their goverument, the point must he weighed
very deliberately, before a judge would venture to decide that an
overt act of levying war had not been committed by a commissary
of purchases who never saw the army, but who, knowing its object,
and leaguing himself with the rebels, supplied that army with pro-
visions ; or by a recruiting officer, holding a commission in the
rebel service, who, though never in camp, executed the particnlar
duty assigned to him.” The same view was taken by the English

! The prevalent view now is, that s
conspiracy in lingland, even by aliens,
to commit a crime abroad is cognizable

" in England. Lord Czmpbell, in his au-
tobiography (Life, 2d od. 1881, p, 357),
says: **I have had s flerce war will
Bir Richard Bethell, Attorney-ienera
of the late goveroment (Lord Palmer-
ston’s, in 1857), wpon the aftempt o
assassinate the Emperor of the French.
T had laid down the law of conspiracy
as it applied ta foreigners residing in
England. The goverhment, by his ad-
vice, having determined on Legisiation,
to make out the mecessity for legizla-
tion, Bethell pretended that * aliens,
by conspiring in England to ecommit
an offence beyond the seas, wounld not
be sobject to English law.’ In the
discharge of my duty, and by the ad-
vice of Lord Lyndhurst, I exposed this
misrepresentation.  All the law lords,
seriatim, agreed with me. Bethell ai-
tacked us all seurrilously in the House
of Commans, and I waz obliged last
night (March 2, 1858) to vindieate my-
gelf in the House of Lords.' The
epiniona of the law lords are given in
148 Hans. Parl. Deb. 1851-4, The
proceedings are noticed by me in detail
in sn article in the Crim. Law Mag.
for March, 1885,

R. v. Bernard, 1 F. & F. 240, which
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was for participation in the Orsini
conspiracy, was under a statute ; but
Lord Campbell, who tried the case,
while holding the statute covered the
offtnee, did not hesitate in the Homse
of Lords to declare that the offence was
indistable at common law, As the de-
fendant was aequitted, the question
did not reesive final judicial revision,
During the civil war in the United
States the British government fre-
quently asserted the jurisdiction of its
ceurts to punish persons engaged on
British soil in conspiracies to eommit
crimes in the United States. This was
held in reference to the * (ireck fire’’
attempts in Canada, and to the al-
leged attempts to send infected cloth-
ing fretn Bermuda to New York. See
North Am, Rev. for June, 1884 (p.
527), and Crim. Law Mag. March, 1885,
The guestion of venue in couspiracy
is forther disenssed énfre, § 1397, In
aceordance with the views of the text,
persons sending from one of our States
dynamite to injure property or life in
England, would bs indiclable in the
Btate from which the dynamite is sent.
See Crim. Law Mag, March, 1885, As
to libel on foreign sovereign see infra,
§ 1612 ¢. As to perjury to take efect
abroad see I'hillipi v. Bowen, 2 Barr, 20.
2 Jafra, § 1793,

§ 288.
CHAP, X.] JURISDIGTION. 8

and Irish courts in dealing with the Fenian priSOHEI-'S m 1{868.l
But whatever may be the technical rule in this respfec_t in p.artclcular
States, it is clear that where the offence can be dnrldc_ed mt(f snlm-
cessive stages, any participant may be prosecated for hl-S partlc_u ar
act in the place of such act.? This, in reference to homicides, is in
several States affirmed by statute.® .

§ 288. Conflicts of jurisdiction also arise when an offence is
begun in one country to take effect in anot%xer.‘. Sup- In coniina-
posing a libellous or forged writing be mailed in one ¢

fences each

place to be published in another, or an explosive package place of

" be expressed in one place to be opened in another, or & pas eognl-

gun shot in one place and the shot takes effect in another,? Eanee.

which is the place of the commission of the offence? Arguing by

analogy from the law which makes the place of performance Fhﬁ
seat of & contract,’ it might be said that the place of consummation
is the peculiar seat of the crime. So, in fa,ct,.un.der the common
law, it has frequently been decided,” though it is gettled that ::
concurrent jurisdiction exists in the place of starting the offence,

¥ 77, 8. Diplom. Cor. 1868, pt. . pp.
81, 193, 342 ; Whart. Conf. of L. § 878.

2 Whurt. Crim. ‘Ev. §§ 111-13. Jfa-
fra, §§ 292, 512

8 Ihid, Jnfre, § 292,

4 The question of confliet of jurisdie-
tion generally is discussed by me in 1
Crim. Law Mag. 680 ; and in the same
Mag. for March, 1885.

B In 11, 8. v. Duvis, 2 Bomner, 482;
homicide by shooting a ball from a
gun in » United States vessel in a
foreign port, killing & purson in. a f:(lr-
eign ship, was held not to be indiet-
aile in a United States court. DBut
this may be sustained on the ground
that the shooting as well as the death
was in the foreign port. See supra, §
279,

& Whart. Conf. of L. § 387. Seein.
#ra, § 1641 ; Whart. Crim. Ev. § 113.

7 1bid. ; supra, § 280 ; infra, § 2924,
R. v. Girdwood, 1 Leach, 169; R. o
Johnson, 7 Bast, 65; Com. ». Bland-
ing, 3 Pick. 304; People v. Grifin,

2 Barb. 427; People ». Rathbum, 21
Wend. 533; Com. ». Gillespie, 7 5. &
E. 469, As to libel, see Dana’s Case,
7 Ben. 1,

In Rogers v. State, 11 Tex. Ap. 608,
it was held thai a party co-operating
ont of Texas in forging a deed to take
effect in Texas, is indictable in Texas,
Bee Rogers, ex parte, 10 Tex. Ap. 655.
But this does not exclude jurisdietion
of the place‘nf forgery.

& Infra, § 162¢; U. 8. ». Worrall, 2
Dall. 38% ; Whart. 8. Tr. 189 ; R. v,
Burdett, 4 8. & A. 95 ; Perkins’s Case, 2
Lewin, 150; 2 Bast P. C. 1720 ; Wend.
Blackst. iv. p. 300, See R. ». Jones,
4 Cox C. C. 198; 1 Den, C. C. 6561
Johms ». State, 19 Ind. 421; Green v.
State, 66 Ala. 40 (cited fnfra, § 202}
State ». Chapin, 17 Ark. §61. Com-
pare Whart. Crim. Ev. § i13. That in
libels sent by mail, the venue may be

aid sither in the place of mai.ling or
in the place'uf' reception see tnfie, &
1620,
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supposing that the offence is indictable in the place of consumma-
tion.! Tho same distinctions apply to obtaining goods by false
pretences by letter.® As has been already seen, attempts to com-
mit crimes are cognizable in the place of the attempt,® and such,
also, i the case with conspiracies and accessaryships.* But there
can be no question that all parties concerned arc also responsible
at the place where the offence 13 consnmmated.> Tho mere fact,
however, that a forged cheque has been drawn on a Kansas bank,
does not give Kansag juriadiction when the cheque was drawn and
paid in Missouri.® - :

Since, however, a crime may be organized in one country, ad-
vanced in a second, and executed in a third, it is necessary to con-
ceive of the crime in gnestion as broken up inio several scctions,
committed in distinet jurisdictions, and severally cognizable in each,
That such is the case is the opiuion of several eminent jurists ;¥ and
guch would, no doubt (e. g., under indiciments for treason or con-
spiracy®, where every overt act would give the local court juriadie-
tion), under similar circumstances, be the practice of the Knglish
common law, And the same reasening applies to all offences which
are carried on in two or more jurisdictions. At the same fime it
must be kept in mind that an attempt to commit in & foreign State
an act lawful in such State, though unlawfnl in the place of the
attempt, may not be punishable in the latter State.?

1 Bee Lavina v. State, 63 Ga. 513; the latter county has jurisdiction of
Rogers, ex parte, 10 Tex. Ap. 655; ir- the offence. R. ». Rogers, 14 Cox C.
Jra, § 292a. GC.22; L. R.3Q. BR.D. 28, 8ee R. .

t Infra, § 1206; R. v. Jones, 1 Den. Treadgold, 14 Cox C. C. 220; 39 L, T.
C.C 661; T. & M. 270, Im R. ». (N.5.) 291,

Helmes, L. B. 12 Q. B, D. 23; 15 Cox, 1 Supra, § 195.

343 49 L. T\ N. B. 540, it was leld * Bee infra, § 1397 ; supra, § 287,
that where A. posted in England a ¥ Suprg, § 280.

letter to France, containing a false 5 Carr, in re, 28 Kan, 1,

pretence, which induced tho receiver 7 Cited Whart. Conf. of L. § 927; P.
of the letter to send momey to A., A, Voet, xi. ¢ i. note 8; Ortolan, No.

was indictable in England for the false
pretence. Bee aupra, § 279; State »,
House, 55 Iowa, 466, As will pre-
sently be more fully sean, where a
letter containing s fraundulent non-
accounting of goods by an agent is re-
ceived by his employers in M. County,
320

#451; Jul. Clarus, Sent. v. § fin, gu.
32, note 9; Piitter, § 98 and see also
reagoning of court in Pearsom ». Me-
Gowran, 3B, & C. 700; 5 D, & 1. 618.
8 Infra, § 1397, :
3 fmfra, § 20%a. SBee Whart. Conf.
of L. §§ 482.489, 925, Teo this effect

CHAP. X.] JURISDICTION, [§ 290,

The jurisdiction in cases of embezzlcment is heveafter specially

noticed.!

When a nuisance is created in one jurisdiction and operates in
another jurisdiction, the courts of both jurisdictions, a¢- continuing

cording to the better opinion, have cognizance of the

nuisaned,

offence,? though in some States it is held that where the injury is
exclusively to real estate, the redress must be sought in the juris-

diction of the real estate.?

Bigamy in this relation is hereafter discussed.*

.4 289. It has heen held that in such cases, in adjusting the sen-
tence, the grade of the consummated offence will be ,4, .
taken into consideration, and a punishment adequate to ment of

punigh-

the whole imposed, allowing for what may have been in- ment i

flicted by other tribunals.® But on thiz point there is

such cases,

some confiict. Foreign jurists have, and pot without reason, held,
that when an illegal transaction has been carried on in several
territories, cach territory can only punish for that segment of the
crime committed within itg own hounds.! Inthe United Btates thig
is a question of growing importance, as will be elsewhere seen.”

§ 290. In England, by statute, wherever a felony or misde-
meanor is begun in one county and completed in another, the venue

are decisions rendercd in 1856 by the
Supreme Court at Berlin, See Bar, §
142, note 3a; and see infra, § 1621;
Whart. Cr. Ev. § 113,

1 Infre, § 1040,

¢ That a diversion of water made
in one State which docs injury in an.
other is cognizable in the former State,
gee Stillman . Man. Co., 3 Wood. &
M. 538; Yort v». Edwards, 3 Blatch.
31¢; Rundle », Canal Co., 14 How. 80
Miss, & Mo, R. R. v Ward, 2 Black.
485 ; Worater v, Lake Co., 5 Fost. 525 ;
Btate ». Lord, 16 N, H. 357 ; Manreli
Co. ». Worcester, (Sap. Ct. Mass.,
1884), 30 Alb. L. J. 409 ; State ». Bab-
cock, 30 N. J. L. (1 Vroom) 29; Com,
v, Lyong, 1 Penn. L. J. Rep. 497 ; 0Oli-
phant ». Smith, 3 Pen. & Watts, 180;
Eldred, in re, 46 Wis. 530; Thayer ».
Brooks, 17 Ohio, 480 ; Pilgrim o« Mil-

VoL, 1,—21

ler, 1 Bradw. 448; Armendiaz », Blill-
man, 54 Tex. 623 (where the water
was diverted in Texas and the injury
done in Mexico). See remarks of
Judge Story in Black ». Walcoit, 3 -
Mazon, ‘508.

% Watts v. Kinney, 23 Wend. 484; 2
Hiil, 82; Fachus », Canal Co., 17 TIL
534 ; Howard v. Ingersoll, 17 Ala. 780.
Sea Wooster v. Man. Co., 37 Me. 246,

¢ Infra, § 1685,

§ Whart. Conf. of L. § 920. Bee par-
ticalarly, as to concurrent jurisdie-
tions, Whart. Pl. & Pr. §§ 441 e seq.

& Ibid., citing Carpzov, Prac. iil. qu.
110, n. 23; Piitter, p. 205: Hollzen-
dorff, 1870, p. 548. As to Massachu-

y3elis, see special statute.

T fafra, § 203 ;. Whart. Crim. Pl &
Pr. §§ 441, 453.
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§ 291.] CRIMES, [BOOK L.

may be laid in either county ; and® offences committed when travel-
ling may be laid in any county through which tho pas-
gﬁ(f;’f's senger, carriage, or vessel passes. Embezzlement or
Hagesand  larceny can, therefore, in England be tried in any county
into which the spoils of the offence are brought? And
similar statutes exist in most of the United States, and have been
held constitutional.? _ .
§ 201. As will be hercafter more fully seen, when goods are
stolen in one country and brought by the thief into an-
fﬂi},ﬂge”” other country, the latter country by the English common
ii?filriver law has no jurisdiction.* In the United States, however,
goodsare it hag been ruled to be within the constitutional province
brought. ..
of each State to pass statutes giving the place of arrest,
into which the goods are g0 hrought, jurisdiction.? And as between
the several United States, this jurisdiction has been ruled in many
States to exist at common law.® In other States, such juris-

CHAP, X.] JURISDICTION. 8 292,

diction is held not to exist without a stdtute ;1 and statutes confer-
ring the jurisdiction have been held to be constitutional.? By seve-
ral courts it has been held that when the goods are stolen in Canada
and brought into a State, the State eourts-have jurisdiction,? bat
this view is rejected in Massachusetts and Ohio,* as well as in those
States which hold that at common law there is no liability for a lar-
ceny in a sister State.” In Connecticut the same rule is applied to
the receivers of stolen goods.®

§ 292. Jurisdiction of place of wound.~—By the early English
common law, the place in which the mortal stroke was
given had jurisdietion in cases of homicide. As there L:hom-

cide place

geemed, however, to be doubts in eases in which the blow :ﬁ;""t‘f}“d
was in one jurisdiction and the death in another, the statute,
statute of 2 & 3 Edward VL. ¢, 24, was passed, the 3&‘;;?:35,
effect of which, though very inartificially drawn,is to Hiveduris-
give the place of death jurizdiction This statute has

been held to be part of the common law in several States in this

V7 Geo. IV., ¢ 64, § 13; 1 Viet. c.
38, § 37.

2 See tnfra, § 1040,

3 Beo People v. Dowling, 84 N, Y.
478 ; Powell ». State, 52 Wis. 17.

4 Batler’s Casze, 13 Co. 55; 3 Inst.
113; R. ». Prowes, 1 Moody C.C. 349 ;
R. v Debraid, 11 Cox C. C. 207, See
infra, § 33¢; and see Whart. Cr. Ev,
§ 111. In an English case decided in
1875, it was the prisoner’s duty es
eountry traveller to collect moneys
‘and remit them at onee to his employ-
ers. On the 18th April ho received
money in connty Y.; on the 1%th and
20ih he wrote to hiz employers from
Y., not mentioning that- he had re-
coived the money; on the 21st April
he wrote to them again from Y., there-
by intending them to believe that he
had not received the momey. The let-
fers wore addressed to and reccived hy
his employers in county M., and writ-
tenn and posted in county Y. It was

held that the priscner might be tried in "

county M. for the offence of embezzling
the money. R.w. Rogers, L. R. 3 Q.
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B.D.28; 14 Cox C, C. 22, See Com,
». Uprichard, 3 Gray, 434.

5 Poople ». Burke, 11 Wend. 129 ;
Hemmaker v. State, 12 Mo. 453 ; State
o. Williams, 35 Mo, 229 ; Commings o,
State, 1 Har. & J. 340 ; McFarland v,
State, 4 Kans. 6%; State v. Levy, 3
Btew. 123; La Vaul ». State, 4% Ala.
44; Btate v, Johnson, 88 Ark. 568;
Hanks ». State, 13 Tex. Ap. 289,

In Comwmins ». State, 12 Tex, Ap.
121, a statute providing that a thief
bringing stolen goods into Texaz frum
another State shall be indictable in
Texas whers the offence was larceny
in such othor Btate, was assumed to be
conatitutional, but it was held that in
such case the law of the latter State
should be proved as a fact.

¢ State ». Underwood, 49 Me. 181 ;
Com. v. Andrews, 2 Mass. 14; Com. v.
Holder, 8 Gray, 7; Commings v. State,
1 Har. & J. 340 ; Worthington . Btate,
58 Md. 402 ; Ferrill v. Com., 1 Duvall,
153 ; Hamilton v. SBtate, 11 Ohio, 435 ;
Btate ». Ellis, 3 Conn. 186 ; State w.
Hill, 19 Bo. Car. 435 ; Watson ». State,

country ; but even where it is in force, it does not, aceording to
the better opinion, divest the jurisdiction of the place where the

blow was struck.’

36 Mins., 533; State ». Williams, 35
Mo. 220 ; Meyers v, I'sople, 26 111 173;
State », Bennet, 14 lowa, 479 ; Graves
v. State, 12 Wis. 501 ; State v. John.
som, 2 Oregon, 115 ; Btate v, Newman,
9 Nev. 48. Bee infra, § 930,

1 People v. Gardner, 2 Jehng, 477;
Peoople v, Schenck, 2 Johns. 479 ; State
. Le Blanche, 2 Vroom, 82: Simmons
v. Com., 5 Bin, 619; Lee ». State, 64
Ga. 203 ; Simpson ». State, 4 Humph.
456 ; State ». Brown, 1 Hayw. I00;
Beal wo. State, 15 Ind. B875; Kiser ».
Woods, 60 Ind. 538; People ». Lough-
ridge, 1 Neh, 11 ; State v. Reonals, 14
La. An, 278. That the property must
be brought inte the Btate of process
with felonions intent, seo State v. John-
som, 38 Ark. 568,

? Sirnmons ». Com., § Bin. 619;
Simpson v, State, 4 Hamph, 461 ; Poo-
ple ». Williams, 24 Mich, 156 ;: Beal »,
State, 16 Ind. 378 ; MoFarland v. State,

4 Kan. 68; State v, Adams, 14 Ala.
486 ; La Vaul v. State, 40 Ala, 44;
State », Butler, 67 Mo, 58. As to New
York statute, see People ». Burke, 11
Wend. 129. :

? Infra, § 930; Staie ». Bartlett, 11
Vt. 650; B. P, Btate v. Underwood, 49
Me. 181; Btate ». Williams, 35 Mo,
229,

¢ Com, ». Uprichard, 3 Gray, 440;
Com. ». White, 123 Mass, 433 ; Stanley
v. State, 24 Ohio St. 166.

5 Bimpaon v, State, 4 Homph. 456 ;
State v, Brown, 1 Hayw. 100; Beal +.
State, 15 Ind. 378; People v. Long-
bridge, 1 Neb. 11.

6 Btate . Ward, 49 Conn, 429, .

T That this jurizdiction is concur-
rent, see 1 Hale P. C, 426; 1 East P.
C. 361; R. v. SBattler, D. & B. 52; 7
Cox C. C. 431.

8 R. ». Hargrave, 5 C. & P. 510,
whore it was held that the blow was
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Jurisdiction of place of death.—Unless by statute, such juris.
diction has been generally held not to exist.!

the offence; U. 8, v, Gnitean, 1 Mac-
key, 498, 537, where the same position
was taken where the blow was in the
District of Colurnbia, and the death in

New Jersey (overruling U. 8. ». Bla-

den, T Craneh C. C, 548 ; U. 8. ». Rolla,
2 Am. L. J. 638); Riley ». State, 9
Humph. 646; Btevenson w». State, 10
Mo, 503 ; Green v. State, 76 Ala. 40,
where it was held that Alabama had
jurisdiction, independently of the stat-
ute, when the blow was given in Ala-
bama and the death was in Georgia;
and see Robbins ». Btate, 8 Ohio 8t. 131;
State v, Gessert, 21 Minn. 369 ; Teople
v. Gill, 6 Cal, 637, to the same effect.

In New Jersey, in 1875, it was held
that when a mortal blow iz given
within the jurisdiction of that Btate,
and the death oecurs in Pennsylvania,
New Jersey has jurisdiction hy statute.
Hunter ». Sfate, 40 N. J. L. 495, in
which ease the court left the common
law question open, resting the decision
on the New Jersey statute.

In Btate ». Kelly, 76 Me. 331, it was
held that where the defendant died in
the State of Maine from a wound in-
fiicted on him in a United Staies fort,
the State of Maine did not have juris-
diction. “‘ The medern aud meore ra-
tional view,” said the court, * js that
the crime is committed where the un-
lawfnl act is done, and that the subse-
guent death, while it may be sufficient
to confer jmrisdiction, canmot chahge
the loeality of the critne. . . . How
then can a State court take jurisdie-
tion # Clearly it cannot, unless when
a mortal blow iz inflicted in 2 fort, and
the person struck or wonnded dies out
of the fort, the crime is regarded as
committed where the person dies ; and
this, 28 we have already stated, is a
doetrine which we cannot sustain.”
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The decision in T. 8, ». Guiteau, it
should be added, has the implied sanc-
tion of $he Buprems Courtof the United
Htates. In that court it has been the
practice to review sentences in them-
gelves erroneous by a writ of Aabeas cor-
pus. Thie writ was applied for after the
sentenee in Guitean’s cuseo, in a petition
to Jpdge Bradley, who, after examining
the briefe on both sides, refuzed the
writ, Jadge Bradley was the only judge
of the Bupreme Court then in Wash-
ington, but others were aceessible, and
there is little doubt that it was under-
stood by the defendant’s counsel that
by no one of them would the writ be
granted.

L1 Nawk. P. C.C. 23,8 13; 31,§ 13;
Starkie's G. I., 2, 3, note, where the
comumon law donbts om this subject,
which led to the statnte of Edward VI,
areexplained on the ground that juries
were, by the old law, required to be
wilnesses of the material facts of the
cagse; which condition was, in some
cases, supposed to be satisfled by bring-
ing the dead body to the county of the
wonnd and having the trial there.
In Englund, the statntes 8 & 9 Geo.
IV., giving jurisdiction to England in
cages of deaths occurring in England
from wonnds inflieted abroad has been
Leld not to apply to tho case of a for-
eigner dying in England from wounds
received on a foreign vessel on the high
seas. R, v Lowis, D.& B, 182; 7 Cox
C. C. 277; see Attorney-General v,
Ewok-a-8ing, L. B. 6 P. C.179; R. ».
Anderson, L. B. 1 C. C. 184 ; elted su-
pre, §§ 269, 275, 277; R. v. Seberg, L.
R.1C, C. 264, As to common law sce
Co. Lit. 745 3 Inst. 48 ; 1 East. P. C.
361; 1 Hale P. C. 426; 2 Ibid, 20,
163.

CHAP, X.] JURIEDICTION. [§ 292a.

In the federal courts it is held thaé the place of death has no
such jurisdiction (without a statute), unless such place is the place
of the wound.! The jurisdiction is now conferrcd by statute.? In
several States, statutes giving jurisdietion to the place of death (the
wound being extra-territorial) have been held constitutional.? In
New Jersey, in 1859, in a case where the constifutional power %o
pass such a statute did not on the reeord arise, it was declared that
there is no common law jurisdiction to this effect, that the New
Jersey statutes did not cover the case of manslsughter, and that an
indietment charging a felonious agsault and battery in New York,
and that the party injurcd came into and died in New Jersey,
charged no crime in New Jersey.t In Massachusetts, in a case in
1869, the defendants, one a citizen of Maine, and the other a British
subject, were convicted in the county of Suffolk of the manslanghter
of a man who died within the county of injuries inflicted by them
on board a British merchant ship on the high seas. The Massachu-
sette statute, under which the defendants were convicted, provided,
that ¢ if a mortal wound be given, or other vielence or injury inflicted,
or poison is administered, on the high seas, or on land either within
or without the limits of the State, by means of which death ensues
in any county thercof, such offence may be prosecuted in the county
where the death happened.” It was held by the Supreme Court that
the statute was constitutional and the conviction right.®

§ 202a. An agreement to do an act in a State where Law of

place of
such an act is not unlawful, is not made unlawful by Eﬁ?ﬁliﬂ}
the fact that the agreemecnt is unlawful in the place getermine

.. . . . indicia-
where it is made.f 1t is otherwise when the lew fori yy.”

I 7. 8. v MeGill, 4 Dall. 427; 1

" Wash. C. €. 463; U. 8. ». Avmstrong,

2 Curt. G C. 4446,

2 17, 8, 8t, 1825, e. 65, 1857, ¢. 116;
swe Rev. Btat. 1042-1047.

In T. 8. v Doig, 4 Fed. Rep. 193, it
was held that in & case of negligent
homicide the place of the negligent
misconduet must have jnrisdiction.

5 Btate », Carter, 27 N. J. L. (3
Duteh.y 489; Com. ». Lintom, 2 Va.
Ca. 205 ; Riggs v. Btate, 26 Miss. 5131 ;
Tarner #. Btate, 28 Miss. 684 ; Tyler .
People, 8 Mich. 326,

¢ State », Carter, 3 Dutcher, 500,

8 Com. v. Macloon, 101 Mass. 1. If,
however, the defendants wers for-
aigners, and the erime was commifled
out of the jurisdiction {as it was by
the rule in Guitean’s Case), it is hard
to see how the statute making the
crime cognizable in Massachusetts can
be held constitutiomal. See Walls o
State, 33 Ark. 365 ; infra, § 1685,

6 Supra, § 288, and cases there cited ;
Whart, Conf. -of L. §§ 398 et seq.;
Richardson v. Rowland, 40 Conu. 553,

325



§ 293.] ' CRIMES, [BOOK I

prononnces the contract illegal! But, as we have seen, the place
of performance has co-ordinate jurisdiction of the offence, no matter
where the offender may have been at the time of such perform-
ance.? _Thus, in addition to illustrations elsewhcre given, it may be
noticed that the place where a forged document is uttered, has
Jurisdiction of the offence of uttering ;3 and when there are indica-
tions coupling the forger with the utterer, has Jurigdiction of the
offence of i'orgigg the uttered document.r It has also been held
that there is jurisdiction in liquor cases in the place where the
liquor is delivered to the vendee or his agent.® And this is in con-
formity with the rule already stated that the place where a erime
takes effect hag concurrent jurisdiction of the crime.®

§ 293, As is elsewhere more fully shown, the same offence
may be in cne aspect eognizable by one sovereign, and in another

I Grell » Levy, 16 C. B. N, &. 79.

? Supra, § 278, See Com v, Eggle-
ston, 128 Mass. 414.

8 Lindsay ». State, 38 Ohio St. 507.

4 Infre, § 757,

b State », Hughes, 22 W, Va. 743;
But sce Pilgreen », State, 71 Ala. 368,

§ See supra, §9 271, 279; Whart. Conf,
of L. §§ 871-921. Beeremarks of Sir J.
F. Btephen, on Keyn’s Caso, supra, § 269,

It has been held in Massachusetts
that a siatute prohibiting the sale of
gama in certain seasons, does not apply
to game killed outside of the State,
Com. ». Hall, 128 Mass. 410. A con-
trary view has been taken of a similar
statute in Illinois ; Magner v. People,
97 Il. 320, citing Whitehcad +,
Smithers, L. R, 2 C. P. D. 553. In
People v, Noelke, 84 N. Y. 137, it
was held that statutes prohibiting the
sale of lotteries organized in other
States arc constitutional. At common
law in presecutions for the illegal sale
of lottery tickets, it iz no defvnce that
the lottery was authorizod by the laws
of amother state. Com, ». Dana, 2
Met. {Mass.) 329, and cases cited infre,
§§ 1481 et seq.  In Btate v, Lovell, 39
N. J. L. 463, it was held that to bet or
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hold stakes on horse races to be run
out of the State is indictable in New
Jersey. A letter written in one State,
inciting N. te eommit perjury in
another Btate, renders the writer in-
dictable in the latter State, although
the contenty of the lotter were commu-
nicated to the person to whow it was
addressed by an agent who participated
in the offerice.  The writer of the letter
is under these circomstances triable in
the Btate to which the letter was sent,
Com. ». Smith, 11 Allen, 243. An in-
formation at eommon law for a con-
gpiracy betweem the captain and
purser of 2 man-of-war, for planning
and fabricating false vouchers to cheat
the crown (which planning and fabri- *
cation were done upon the high seas),
has becn held in England triable in
Middlesex, upon proof there of the
reeeipt by the commissioners of the
navy of the false vouchers transmitted
thither by one of the conspirators
through the medium of the post, and
the application there of a third person,
8 holder of one of such vouchers (a
bill of exchange), for payment, which
he there received. R. v. Brisac, 4 East,
164; see infre, § 1397.

CHAP. X.]

JURISDICTION. [§ 293.

aspect by another sovereign.! On the same prineiple an offence may

in one aspeet be cognizable by the State in its sove-

RBovereign

reignty, and in others by a municipal eorporation.* Where  tirst prose-

cuting the

a particular offence as an entirety is cognizable by tW0 ostence ab-

sovereigns, the first sovereign that takes possession of the

gorbe it.

defendant, and undertakes the prosecution of the offence, absorhs
the case, as & general rule; which action if dond fide and complete,
ia a bar to the action of the other sovereign’ But as to offences

1 Supra, §5 266, 284 ; Whart. Cr. I'.
& Pr. §§ 441, 453 ; U. 8. v, Marigold, 9
How. 560; Coleman v. State, infras
State ». Bergman, 6 Oregon, 341;
State v. Augnstine, 23 La. An, 119,

£ Whart. Cr. Pl. & Pr. § 440.

* Whart. Cr. P1. & Pr. §§ 441443,
453 ; Taintor v, Taylor, 16 Wall. 367;
State v. Horn, 70 Mo. 466, Bee Size-
mere ». Btate, 3 Head, 26. In Coleman
v State, 97 T. 8. 309, it was held
that a prior cenviction by a United
States Military Conrt in Tennessee, in
1865, of a solder in the federal army,
of murder, with a sentence that he
should be hung, which sentenee, how-
ever, was never executed, divested the
State court of jurizdictlon. OFf a suh-
sequent prosegution in the Btatecourt,
Fiold, J., giving the opiuion of the
Supreme Court of the United Btates,
thus speaks: “The judgment and con-
viction in the criminal court should
have been set aside and the indictiment
quashed for want of juriadiction.
Their vffeet wag to defeat an aet done
under the anthority of the United
Btates, by a tribunsal of officers ap-
pointed under the law enacted for the
government and reguiation of the army
in time of war, and whilst that army

was in a hostile and conguered State.
The judgment of that tribunal at fhe
time it was rendered, as weil as the
person of the defendant, wers beyond
the control of the State of Tenmessee.
'he anthority of the Inited States was
then saverelgn, and their jurisdiction

exclusive. Nothing which has since
oecurred has diminished that authority
or impaired the eficacy of that judg-
ment. In thus holding, we do net call
in question the correctness of the
goneral doctrine asserted by the Bu-
preme Court of Tennesses, that the
same act may, in some instances, be
an offence againgt two governments,
and that tho transgressor may he held
liable to punishment by both when the
punishment is of such a character that
it can be twice inflicted, or by either
of the iwo governments if the punish-
ment, from its natare, can be only
once suffered. It may well be that
the satisfaction which the transgressor
makez for the violated law of the
United States is no atonement for the
violated law of Tenncssee. But here
there is no cage presented for the ap-
plication of the doctrine, The laws of
Tennesseo with regard to offences and
their punishment, which were allowed
1o remain in force during its military
occupation, did mot apply to the de-
fendant, as he was at the time a poldier
in the army of the Tnited Btates, and
subject to the articles of war.”” In
Jamnes’s Case, 5 Crim. L. Mag. 216, it
was held by the U. 8. Dist. Ct, for the
‘West. Dist. of Missouri, that a prisoher
in the emstody of his bondsmen on a
State charge, cannot be taken from
such eustody by federal process, or for
other kinds of offcnee against the
federal government.
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partly against one and partly against another sovereign, if the de-
fendant is cenvicted and sentenced under one sovereign, the better
opinion, as we have seen, is, that both have jurisdiction ; and in
such case the punishment inflicted under the first prosecution is to

be taken into account in adjusting the sentence under the second
prosecution.t

7. Courts Martial and Military Courts.

§ 204, The subject of eourts martial and military courts falls

) more properly, so far as it concerns their practical rela-
Martial law 4 H Y

i law for 1008, 11 another volume.2 The pesitions there taken

T yi  may be summed up as follows: (1) Martial law is law

lawis law  imposed on an ing i i
Jow lsluw  imp an army as such, governing it and its antago-

f‘h;lat;?ﬂ::f nists under arms, and is enforced by courts of officers
country. ~ under the authority of the commander-in-chief, It is not
' inconsistent with this principle that spies are tried by
court martial. A spy puts himself more or less completely in the
position of a member of the army within whose lines he is pene-
trating ; and he cannot, thercfore, dispute the jurisdiction of the
court to which he has subjected himself. Military law, on the other
hand, is the law imposed by the commander-in-chief of an army on
a provinge which he has subjugated. While it is in foreo it is
supreme, not ouly in military, but iu civil affairs, so far as concerns
non-belligerents. A military governor, for instance, dees not inter-
fere with the affairs of the army. These are governed by the com.
mander-in-chief through his proper military machinery. The com-
mander-in-chief, on the other hand, does not, after a military
_governor is appeinted, interfere in the affairs of non-belligerents in
the subject province. Courts martial are constructed under fixed

CHAP. X.] JURISDICTION. [§ 285.

principles of selection of officers of suitable rank assisted by a
judge advocate. Military courts are selected in any way the mili-
tary commander of the province may detcrmine, and may consist,
more or less entirely, of civilians learned in the law. Courts
martial are conducted in subordination to martial law, as an inter-
national system. Military courts are conducted in subordination to
such a system of jurisprudence as the policy of the occupying forces
preseribes, incorporating as much of the civil law of the conguered
province as may be most convenient. Martial law excludes police
control of civilians except so far as they interfere in military affairs.
With the police control of civilians, military law is chiefly con-
cerned. Courts martial are permanent, and run in parallel lines
with ¢ivil courts; are not only consistent with, but essential to con-
stitutional and liberal government ; and are subjeet, so far as their
right to imprison and punish is concerned, to the jurisdietion of
the judiciary of the land.! Military law for the time being absorbs
the local ¢ivil law and deposes the local judiciary, except so far as
the military governor may allot to them authority. Martial law is
permanent, cosmopolitan, and administered by courts special to
each case, Military Jaw is special, provineial, limited in duration to
the period of military occupancy, yet usually administered while it
lasts by a permanent court, hearing all cases of litigation that arise.?
Such is the primary meaning of mariial law, as distinguished
from military law. The term wartial law, however, is used in a
secondary sense, to denote the law imposed by the supreme aunthority
of the country for the preservation of order in periods of insurree-
tion, or other great public cmergency.?
§ 295, (2) The judgment of a military court, having de facto
authority in a province under military control, is a bar to further

1 Whart. Cr. P1. & DPr. §§ 441, 442,
453. Supra, § 269; U. 8. v. Amy, 14
Md. 152 . ; U. 8. », Cashiel, 1 Hughes,
552; Com. w. Tenney, 97 Mass, 50;
Jott #, Com., 18 Grat. 953,

“Conviction and punishment of an
accused in one sovereignty is no bar to
Lis eonvietion and punishment in
another, in which the offenece was origi-
nally comumitted.”  MeAllister, J.,
Thillips v People, §5 Iil. 433; citing
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State ». Brown, 1 Hayw. 116; T%. 8. ».
Amy, wf sypra; Com. ». Andrews, 2
Mass. 14; Com. v. freen, 17 Mass.
540-7. Bee Whart. Cr. P). & Pr. ut
supra.  In Marshall ». State, 16 Neh.
121, it was intimated that when the
penalty inflicted was in full satisfac-
tion for the whole offence, the second
progecation might be barred.

. ;Whart. Cr. Pi. & Pr. §§ 439, 579,
7.

1 The King’s Bench has always as-
snmed this position in England {(e.g.,
in Governor Wall’s Case); and in this
country a similar supremacy has been
maintained by the federal courts. 1%
is no answer to this position, that the
action of courts in granting writs of
kubeas corpus in reference to persons
under martial control hag been held
inoperative. This is in subordination

to the law of the land az pronounced
by the Bupreme Court of the TUnited
Stutes, which, in all federal matters,
involving the control of the federal
army, is supreme, See Davison, in re,
21 Fed Rep. 615,

2 Bee Whart. Cr. Pl & Pr. § 978,
note; Whart, Com. Am. Law, §§ 37,
579,

2 Bee Whart. Com Am. Law, §3 37, 38.
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Judgments prosecutions for the same offence in civil tribunals in the

of muy be

2 bar, same country.’ Whether the judgments of courts mar-
tial are & bar depends upen the question whether by
the local applicatory civil law, such courts have jurisdiction.?

1 Bee Coleman ». State, 97 U. 8. 309,
cited supra, § 293; Whart, Cr. PL &
I'r. §§ 435, 430,

On the topic of the text see Benet on
Military Law ; De Hart, Military Law ;
Finlason on Martial Law; Poland’s
Military Dig,

? That belligerents when acting with-
out authority of law, are subjected
io penal diseipline, sce infra, § 283;
that they may defend om ground of ne-

880

cessity, or superior order, see supra,
§9 95, 283 ; infre, § 310; that seiznre
by them of goods is mot larceny, see
infra, § 890, The N. Y. Penal Codeof
1882, does mot by its own exceptions
apply to any power conferred by law
on military authorities to punish of-
enders. That military and naval offi-
cers ars subject to the law of the land
see infra, § 431, Hee cases in Whart.
Cr. PL & Pr. § 439,

BOOK IL

CRIMES,

PART L—OFFENCES AGAINST THE PERSON.

—_——

CIHAPTER I.

HOMICIDE,

1. DEFINITIONS,

Murder i killing with malice
aforethought, § 303,

Voluntary mauslanghter is inten-
‘tional killing in hot blood, § 304.

Involuntary manelanghter is negli-
gent killing, § 205,

Excusable homicide is either non-
neglgent, non-malicious Killing,
or killing ,in self-defence or
necessity, § 308,

Justifiuble homicide is homleide in
diacharze of a duty, § 7.

In verdict there iz no distinction
between excusable and justifia-
ble homicide, § 308,

II. CeERTAIN REQUISITES of HOMICIDE
IN GEXERAL. .

Deceased must bave been living at
mortal blow, § 309.

Death must be imputable to de-
fendant’s act, § 300a,

Accelernting death is homicide, §
B0 5,

The homiclde must not have heen
in legitimate publle war, § 310.
There must he proof of corpus

delicti, § 311

Death muet have been within a
yvear and o day, § 312,

Malice iz to be inferred from cir-
eumstaunces, § 313,

When there I8 deliberate unlawinl
killing, malice is thferred, § 514.

If intent be only to indict a slight
offence, killing iz but man-
slaughter, § 315.

Kiilling when intending to produce
miacarriage is murder, § 316,

When unintended person has been
killed by mistake, it has been
ruled that offence ig the same
as if intended person had been
killed, § 517, ’

Ohjections to this view, § 318,

Malice to a class covera mulice to
zn individusl, § 319. .

By clder writers killing with intent
to commit collateral felony is
murder, § 320,

This conclusion s incompatible
with reason, § 321,

Proper course is fo indict for
attempt and for manslaughter,
§ 822,

Uuvintentional homlecide incidental

to an onlawful act is man-
slnughter, § 823,
8o in respect to assault, § 324
80 in respect to mliscarriages,
§ 345,
Bo as to ribts, § 326,
8o sa to Micit intercourse, § 327.
8o a6 to snicide, § 828,
331
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III. NeerigexT ITom1crne,

Omission in discharge of lawflal
duty is indiciable, § 529,

Omisgion to perform acts of
charity not indictable, § 330.

Otherwise as to lawful duties;
futber and child, § 33,

Husband and wife, § 332,
Keepers, jailers, cte,, § 333,
Ineapacity a defence, § 334.
8o is capacity on part of per-
aom neglected, § 335,
Conseientious opinion a8 to
duty when a defence, § 336,

Engineers and other officers lisble
for omissions, § 337,

8o of persons employed to glve
warning as to dapger, § 355,

No indlelwent, les for faflure in
diseretionary duty, § 339,

Must be cansal counection between
the ngrligence and the injury;
eontributory negligence, § 340,

Muster liahle for servant, § 341

No defence that business was law-
fol, § 342.

Negligent usc of dangerous agen-
cles indictable, § 543,

Fire-arms and powder, § 344,
Polson, § 345,
Intoxicating liquors, § 347,

Officers of railroads  liable for
death ensuing from thoir want
of care, § #48.

When there is duty there is lia-
bility, § 349,

But duty must be specifie, § 550.

Killing by negligently dropping
articles is manslaughter, § 351,

Liahility of stcamhoat officers,
§ Bh, R

Death produeed by careless driving
is manslavghter, § 353,

Rapidity which puls horse out of
control s negligence, § 854,

Care to be that of prudent drivers,

§ 355.

All concerned liable as principals,
§ 856,

Letting loose moxious animals,
§ 357,

Killing of helpless person by negll-
gent act is manslaughter, § 358,
332
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Death of child by parent’s negli-
gent aet is manslaughter, § 359,

8o as to master and apprentice
and master and servant, § 360,

Bo of jailers and other guardians,
§ #61.

Physicians responsible for lack of
ordinery diligence and skill,
§ B62,

Kot responsible if patient werc
divect cause of injury, § 363.
No difference between  licensed
and unlicensed practitioner, §

aud,

Cnlpable ignorance lmposes lia-
bility, § 865,

Carcless or ignorant use of danger-
ous spencics is neplipence, § 366,

Gratuitousness does not affect case,
§ 367, :

Apothecaries and chemists liable
ou same principles, § 368,

By persons running machinery care
must be exercised In proportion
to danger, § 369,

80 when desth is cansed by negli-
gent desertion of post, § 370,

IV. EILLING IN ATHLETIC 3PORTS,

Prize-fighters lisble for wman-
elanghter in cascs of non-mali-
cious killing, § 371,

And so of participants in unlawful
sports, § 373,

But not so o lawful athletie
sports, § 375,

In practical jokes respopsibility
attaches, § 373 ¢,

V. ComrnEcTioN BY PERSONS IN AU-
THORITY .,

Killing by undue correetion ie

manslaughter, § 374,
VI BTATUTORY INSTINCTIONS,

Old English law indifferent to
grades of guilt, § 375,

Analysis of statutes, § 374,

Pennsyivanin and cognate statutes
leave distinetion between murder
and imanslanghter untouched,
making specific intent to take
lifa the general fpature of maor-
der in firat degree, § 377,

“Wilful” means specifically willed,

§ 378

CHAP. L]

VII,

« Deliberate™ to be regarded azs
qualifying * killing” § 379,

tt Premeditated”’ an essential inei-
dent, § 380.

Facts from which premeditation
may be inferred, § 881

Killing B. when intent was to kill
C. is murder in first degree,
§ 583,

Grade of homicide when the indi-
vidual killed is one of a group
generally attacked is determined
by the general intent, § 383.

Killing in perpetration of enume-
rated felonice not necessarily
murder in the first degree, § 384

And go of homicide by poison and
lying in wait, § B85.

Homieide incidental to unenumer-
ated felony is munsiaughier, §
386,

Tnder the statutes °faitempt?’
must be & substantive offencs, §
3871. :

Murder in second degree includes
murder where there wae 10 8pe-
eifle intent to take life, § 388.

Murder in drunkenness is murder
in second degree, § 839,

Killing a woman with intent to pro-
duce abortion may be murder in
the second degree, § 398,

Murder in second degree a com-
promise courts nnwilling to dis-
turb, § 391 ‘

In cases of doubt presumption is
for murder in second degree, §
392,

Comucn law indictment for mur-
der suflleient to sustain either
degres, § 393

Verdict should specifly degree, §
304,

RioTous HoMTOIDES.

In casesof Xilling in war against
government for private purposes
indietment should be for murder,
§ 395.

Co-rioters prineipals 1o riotous
killing, § 806,

But not in eollateral erimes, § 397,

Presence withont ntent to Kill in-
volves manslaughter, § 398,

HOMICIDE.

Killing by lynch-law is murder in
first, degree, § 899,

If there be cooling-time offence
may be murder, § 389 ¢.

Private persons may kill in sup-
pression of riot, § 400.

VIO, HomicinE BY OFFICERS OF JUs-
TICE.

Killing in obedience to warrant
justifiable, § 401,

Aud 8o when necessary to eflect an
arrest, § 402,

Murder for officer intentionally to
kill a person flying from civil
arrest, § 403.

Otherwise in respect to felonics, §
405.

Killing by officer in prevention of
egcapc justifiable, § 406.

8o when unecessary to preserve
peace, § 7.

Lawful arrest unlawfully executed
imposes responsibility, § 408.

T.egal warrant necessary, § 409.

Private persone interfere at their
own risk, § 410,

S0 a8 to military and naval officers,
§ 411,

Officer in danger of life may take
life, § 412.

IX. Homicpy oF OFFICERS OF JUBTICE
AND OTHERS AIDING TIEM.

Intentional killing of officer law-
fully arresting s murder, §
413.

But manelaughter when arrest is
fllegal, § 414,

Constables and policemen have
authority to arrest when public
order is threatened, § 415.

Bailill’s powers limited to arrest,
§ 416.

Officer execuiing process must he
within jurisdiction, § 417.

Notice may be inferred from facts,
§ 418.

If there be mo notice, killing in
gelf-protection i3 mot murder, §
419.

Warrant must be executed by party
named or his assistant, § 420
Warrant eontinues in foree until
execated, § 421,
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CRIMES,

Erroncous or blank warrant inope-
rative, § 423,

Fulsity ot charge no alleviation, §
423

Warrant withont seal s void, §
424,

Buat not so s fo informality not
amounting to illegality, § 425,
‘Warrant need not be shown, § 496,
Arrest on charge of felony unlaw-

ful without warrant, § 427.
Arrest muy be made during offence
without warrant, § 428,
For past offcnees limited to felo-
nies and breaches of the peace,
§ 429,
Killing of officer arresting on pro-
behle felony is murder, § 430.
Military and naval officers subject
to sume rules, § 451.

Persons alding officers entitied to
protection of officers, § 432,

Bo us to private person lawfully ar-
resting independently of ofticer,
§ 433.

Pursuer must show that felony was
committed, cte,, § 454,

Private person may interfere to
prevent erime, § 435,

Indictment found, good cause of
arrest by private person, § 438.

Railway officer may arrest mishe-
baving pussenger, § 437. )

Arrest for breach of peace illegal
without ¢orpus delicti, § 438.

In cases of public disorder officers
may enter houses to arrest, § 439,

Frivate persons interfering to gquell
riots should give notice, § 440.

Muet be reasonable grounds to jue-
tify arreat of vaprants, § 441,

Time of cxeeution of arrest, § 443,

Manslaughter when officers take
oppoaite parts, § 443,

A, aiding B. in resisting s in the
eame position as B., § 444,

When death occurs before child
has independent eirculation, of-
ferce is not hemicide ; otherwise
when the child is bern alive and
dles after birth, § 4445,

Birth a question of fact, § 445,
3384

X1,

XIL

[BoOOK 11,

Negligent exposure of children is
manslaughter, § 447,

Burcive,

Surviving prineipal in sulcide in-
dictable for murder, § 448,

At commoun law mno conviction of
acceasarics before the fact, § 449,

Killing when assisting in produc-
ing abortion, § 450,

Coneent of deceased no bar to pros-
cention, § 451.

Eifting ancther with his consent
to avold grester evil, § 452.

Killing another incidentally to swi-
cide is manslaughter, § 453,

Attempt to commit suicide is
misdemeanor, § 454,

ProvocaTioN AN IToT BLooD,

Loss of selfieontrol essential to de-
fenee, § 455,

Words of reproach no adequate
provocation for an assault with
intent to kill, § 455 a.

When person is tonched with ap-
parent inzolence, then provoca-
tion reduces degree, § 456,

Interchange of blows induced by
.Jinsulting words reduces to man-
alanghter, § 457,

A elighter provocation extenuates
when intent is only to chastise,
§ 458,

Hueband in hot blood killing adul-
terer, guilty of manslunghter, §
459,

Same principle to be extended in
cages of punishment, when in
Lot blood, of attacks on the
chastity of persong under the
rightful protection of defendant,
§ 460.

Eilling to redress 5 public wrong
is murder, § 461,

A bare trespasd on property not an
adequate provocation in cases of
{ntentional killing, § 462.

Exercise of a legal right no just
provoeation, § 463,

8pring-guns illegal when placed
on gpots where innocent tres
passers moy wander, § 464.

For master of house kuowingly to
kill visitor is murder, § 465,

CHAP. I}

XIII. ExCUSE AND JUSTIFICATION.

‘When such kifling is io hot blood
it is manglaughter, § 460,

When such killing is in self-defence
it is cxeusable, § 467,

Manslaughter to kill master of
house expelling defendant with
unnecessary violence, § 448,

Killing a persen baving legal right
1o cuoter room is mmurder, § 469,

A blow is sufficient provecation
when partics are equal, § 470,

In sudden quarrels immaterial who
struck the first blow, § 471,

But the blow must have been ap-
parently intended, and naturally
caleulated to srouse the pas
sions, § 472,

Cool and deliberate use of dis-
parity to kil is murder, § 473.
Malice implied from concealed

weapon, § 474,

‘Where mortal blow was given after
deceased was helpless, offence s
murder, § 475.

And so where attack was sought
by person killing, § 476.

Question of continuance of old
grudge is for jury, § 477,

Mulicious  killing in  another’s
guarrel is murder, but killing in
hot blood is mapslaughter, § 478,

In interference by friends, hot
blood extenuabes in proportion
to the nmearness of the relation-
ship, § 479,

Cooling time dependent upon cir-
cumastances, § 480,

Restraint or coerclon is adeguate
provacafion, § 481, .

Killing in duel s maorder, § 452,

And this extends to the sceonds, §
483,

1. Repulsion of Felonious Assaully §
484,
Foree of defence to be propor-
tioned to foree of attack, § 484,
Conflist provoked by defendant is
no defence, § 485,
But where defendant withdraws
from guch confliet then his right

of self-defonce revives, § 486,

HOMICIDE, .

Retreat is necessary when practica-
ble, § 486 a.

Prior malice by defendant does not
abrogste defence, § 4565,

Attack canpot be anticipated when
theluw can be resorted Lo, § 487,

Otiherwisc when there is no organ-
ized government, § 457 a.

‘Whether the danger is apparent i3
to be determined from the de-
fendant’s standpoint, § 488,

Impracticable to take ideal * rea-
sonable man® as a standard, §
489.:

Avalogy from eascs of Inferfer-
ence in others’ confliets, § 490.
On prineiple, the test is the defend-

ant’s honest bellef, § 491,

But although the defendant be-
lieves he is In danger of life, he
is puilty of mansiaughter if this
belief is imputable.to his negli-
genee, § 492,

Apparent attack, to be an excuse,
must have setually bepun, and
must be violent, § 483,

Right extends to parent and child,
hashand and wife, and master
and servant, § 494,

8. Prevention of Felony, § 495,

Bond fide non-negligent belief that
a felooy i about to ho perpe-
trated exeunses homicide in ite
prevention, § 494,

Right cannot usually be exercised
when there is un opportunity to
secure offender’s arrest, § 496

If feloniowe attempt is absandoned
end offender eseapes, killing him
without warrant in pursuit is
murder, § 497,

No killing is excusable If the crime
- regigted could he prevented by

lese violent action, § 498.

Felonies and riots may be thus pre-

' vented, § 499.

Trespass no excuse for killing tres-
passer, § 500,

Owner may reelet violent removal
of property, or sitack upon his
rights, -but not attack on his
honor, § 501,
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3. Protection of Ireelling-howse, § 503.

A person when attacked in dwell-

Ing-house need retreat no fur-
ther, § 502,

House may be defended by taking
life, § 504.

But right is only of sclf-defence and
prevention, § 504,

Fricnds may unite in such a de-
fence, § 505.

Right does not excuse killing In-
truder in house, § 506,

Killing by spring-guns,{when ne-
ceseary to exclude burglars, ex-
cusahle, § 507,

4, Ereeution of Laws, § 508.

Killing under mandate of law jus-
tiftuble, § H08,

5. Superior Duty, § 509,

Risk of killing snother to be, in
extreme cascs, preferred to cer-
tain death, § 509,

6. Necessity, § 510,

Defence only good when danger is
immediate, gnd when the life of
the defendant can only be saved
by the saerifice of the deceased,
§ 510,

Belf-preservation In shipwreck,
§ 511,

XTV. INDICTMENT.

Venue must aver jurisdiction, §
518,

Deceased must be individuated, §
52 a,

Averment of relationship between
deceased and defendant when
ench is necessary, § K13,

When variance ss to intent to kill
in fatal, § 514,

“1In the peace of God,” ete., is not
a Recessary averment, § 515.

Decensed must have been living at
time of blow, § 516.

‘“Feloniously” and ¢ of malice
aferethought” are necessary at
common law, § 517,

Allegation of assault neeessary in
violent homirides, § 518,

At common law general character
of instrument of death must be
correctly given, § 519,

336

Variance in this respeet is fatal,
§ 520,

When death is alleged to havo
been by compulsion, c¢ircum-
stances must be averred, § 521.

Acts of agent or associate may be
averred as acts of principal,
§ 522,

Yariance in deseription of pofson
not fatal, § 523,

Selenfer requisite in  poisoning,
524,

Unknown instrument need not be
averred, § 535,

When counts are inconsistent, ver.
dict should be taken on good
counte, § 526,

Value of instrument need not be
proved, § 527,

Allegation of hand of defendant
need not bo made, § H28.

Averment of time need not be re-
peated, § 529,

Word ‘*struck® iz essentfal when
there has been a blow, & 530,

But not necessary in cases of poj-
goning, § &1,

Geperal deseription of place of
wound is ruficient, § 582.

Term “wound™ fo be unsed in a
popular sense, § 533.

Exactness no loager neeessary in
description of wound, § 534,

When two mortal wounds are aver-
red, either may be proved, § 535,

Death must be averred, § 536.

Must have been within a year and
a day, § 537,

Place of death must be averred,
§ 588,

Omission  of “‘malice afore-
thought?” and ¢ muorder'’ reduces
offence to manglavghter, § 539,

Varving counts may be joimed,
§ 540,

XV. YerDIOT.

Conviction or acquittal of man.
slaughter sacquits of murder,
§ 541,

Jury may convict of minor degree,
§ 542,

Verdict must specify degree, § 543.

CHAP, L] HOMICIDE.

At common law ean be no convie-
tion of assgult on indietment for
marder, § 544,

In excusable homicide verdict is

(3 308.

May be accessary to murder in
seeond degree, § 546.

When requisite verdict must desig-
pate punishment, § 547,

pot guilty, § 545.

§ 802. IlomIcIDE, ab common law, is divided into the following
heads : —
1. Murder.
II. Manslaughter. .
III. Excusable Homicide.
" IV. Justifiable Homicide,

%I. DEFINITIONH.

§ 308. Murder, as defined at common law, is where a person of
sound memory and discretion unlawfully and feloniously no o0
kills any human being, in the peace of the sovereign, :'Fiiltlﬁnéal'
with malice prepense or aforethought, either express or ice afore-
implied.! 8o far, however, as thiz definition 1s distinctive “oought.
it is inconclusive. Murder is distinguished from other kinds of
killing by the condition of malice aforethought; but malice is a
term which requires, as has been alrcady seen, peculiar exposition
and limitation2 Nor de the words * prepense® or ¢ aforethonght’
relieve the definition from ambignity, What is * prepense’ or
“aforethought’’ ¢ Can the mental processes by which conclusions
are reached be measured by the flow of time? Does not intention
itself logically include prior thought? Under these circumstances
we must hold that the definition just given, authoritative as it is,
does not exhaustively describe the offence of murder.? And we
must reach, also, a second conclusion : if the sagacity of our jurists
working on this important topic for 3o long a series of years has
been unable to construct a terse, satisfactory definition of murder,
this iz because such a definition cannot, from the nature of the thing
to be defined, be constructed. In order, therefore, to understand

" what murder is, we must study the subject in the concrete, When

each particular case is presented to the jury, terms can readily be

13 Inst. 47, 51; 2 Ld. Raymond, Schmidt, 63 Cal. 2R, As to malice, see
1487; 1 Hale, 425; 1 Hawk. ¢ 31, supra, § 106.
s8. 3, 8; Eel. 127; Fost. 256; 4 Blac. 2 Supra, §§ 106 ef seq.
Com. 198 ; Lewis C. L. 394. Sce State 3 As to malice., gee supra, §§ 106 e
v. Thomas, 78 Mo, 327: People ». seq.; infra, §§ 513, 314,
VoL, .—22 387
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found, in aid of the common law or statutory definition, to reach
the merits of such case. DBut a definition which is large enough to
cover all cases in advance must be uecessarily so general that each
of its leading terms will require a new definition to make it cxact.k

§ 804 Manslanghter is defined to be the unlawful and felonious
— killing of another, v.vithout malice aforethought.? Volun-
mat. tary manslaughter is an intentional killing in hot blood,
sloughter i 41d differs from murder in this, that though the act which

willing in -~ occasions the death be unlawful, or likely to be attended

with bedily mischief, yet the malice aforethought, which
is the essence of murder, is presumed to be wanting ; and the act
being imputed to the infirmity of human nature, the punishment is

proprotionately lenient.®

1 Se¢e Whart, on Homicide, § 2, and
nofes; and see Firty v, State, 3 Bax,
358,

According to Sir J, F. Biephen,
‘¢ Malice aforethonght means any one
or more of the following states of winds
preceding or coexisting with the act
or omission By which death is caused,
and it may exist where that act is nn-
premeditated.

“(a)y An intention to canse the
death of, or grievous bodily harm to,
any person, whether such person is
the person actually killed or not.

(M EKnowledge that the act which
canses death will probably cause the

death of, or grievous budily harm to,
" some person, whether such person is
the person actually killed or mot, al-
thongh such knowlédgo is accompanied
by indifference whether death or griev-
ouy bodily harm is cansed or mot, or
by a wizh that it may not be caused.

*(¢) Anintent to commit any fel-
ony whatever.

““{dy An intent 1o oppose by force
any officer of jnstico on his way to, in,
or returning from the execution of the
duty of arresting, keeping in enstody,
or imprisoning any person wham he iz
lawfully entitled to arvest, keep in
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custody, or imprison, or the daty of
keeping the peace or dispersing an
untawful aszembly, provided that the
olfender has notice that the porson
killed is such an officer so employed.

““ The expression ‘officor of justice’
in this clause includes every person
who has a legal right to do any of the
acts mentionsd, whether he i3 an of-
ficer or a private person.” Dig. C. L,
art. 223,

21 Bl Com. 191; 1 Hale, 449: 1
Hawk. e. 30, ss. 2, 3, Bee Bailey r.
State, 70 Ga. 617 ; People v. Jamarillo,
5Y Cal. 111,

9 1East P. C, 232. R. ». Mawpridge,
Kel. 124 ; Lord Cornwallis’s Case, Dorn,
Yroe. 1678; 2 8t. I'r. 730; Parker, 1.,
Belfridge’s Case, 168 ; Ex parte Tayloe,
5 Cowen, 51; Com. ». Bob, 4 Dall,
126 ; Peonn. ». Loevin, Addison, 279 ;
Com. v. Drom, 58 Penn. 5t. 9 ; Erwin
v. Btate, 29 Oh. 8t. 186 ; Stout », State,
50 Ind. 1; Com. ». Mitchell, 1 Va,
Cases, 716 ; State ». Smith, 10 Ricl.
(Law) 341 ; Stokes ». State, 18 Ga. I17;
Yerry v. Btate, 43 Ala. 21; Marphy ».
State, 81 Ind. 511 ; Deople . ¥reel, 40
Cal. 436 ; Williamz ». Btate, 15 Tex.
Ap. B17.

By §189 of the New York Ienal Code

CHAP, 1.] HOMICIDE, [§ 306,

§ 305, Involuntary manslaughter, according to the old writers,
is where death results unintentionally, so far as the de- .
fendant is concerned, from an unlawful act on his part, tary man-
not amounting to felony, or from a lawful act negli- f;i“,%?f_‘“
gently performed.! Ilence it is involuntary manslaugh- .i.!;;t Kill-
ter where the death of another occurs through the de-
fendant’s negligent use of dangerous agencies ;3 and so where death
ineidentally but unintentionally results in the execution of a
trespass.’

-The distinetion, however, between voluntary and involuntary
manslaughter is now obsclete, in most juriadictions, so far as con-
cerns the common law.* Unless it should be required by statute,
the terms *¢ voluntary” and ¢ involuntary” are not now introduced
either in indictment, verdict, or sentence, But where the distine-
tion is made by statute, there can be no conviction of involuntary

manslaughter on an indictment for voluntary manslaughter.®
§ 806. Ercusable homicide is of three kinds: 1st. Where a man

doing a lawful act, withont any intention of hurt, non-

Excnsable

negligently kills another ; as, for instance, where a man homicide is

either non-

is hunting in a park, and unintentionally kills a person negligent,

nou-mali-

concealed. This is called homicide per infortuniam, or -0

of 1882 only two degrees of manslangh-
tor are recognized: lst. llomicides in
commission of misdemeanors or in the
heat of passion, but in a eruel or un-
usal manner; 2d. All other forms of
homicide not murder, or excusable, or
justifiable,

It iz no defence to an indictmment
for manslanghter, that tho homicide
therein alleped appears by the evi-
dence to have been commitied with
malice aforethonght, and was, there-
fore, murder; but the defendant in
such case may, notwithstanding, be
properly convicted of the offence of
manslanghter. Com. ». M’Pike, 3
Cush. 181.

A Infra, §§ 320 ef seg., 371 ef seq.
See Buckner v, Com., 14 Bush, 601.

2 Infra, §§ 329 et seq. R. v, Murray,
& Cox . C, 50%; R. ». Chamberlain,

10 Ibid. 486; R. ». Rigmardon, 1
Lewin, 150 ; R. ». Timmins, 7 C. & P.
499 ; R. ». Dalloway, 2 Cox C, C. 273;
R. ». Bwindall, 2 C. & K. 223; R. ».
Pargeter, 3 Cox C. C. 191; R. v. Lowe,
4 Ivid, 449 ; R. . Smith, 11 [bid. 210;
State ». (FBrien, 3, Vroom, 169 ; Adams
v, State, 65 Ind. 565,

51 Hale, 449; Fost. 270; R. w.
Avcher, 1 F. & F. 351 ; State ». Tur-
ner, Wright, 20; Btate ». Smith, 32
Me. 369 ; State ». Center, 35 Vit. 378,
That there can be no aiders or sbettors
in  involuntary manslaughter, gee
Adams v, State, 65 Ind. 585.

1 Bue, however, contra, Price v, Com., .
33 Grat. 819 : Brown », State, 34 Ark.
232,

5 Com. v. Gable, 7 8. & R. 425;
Walters ». Com., 44 Penn. St. 136;
Bruner ». State, 58 Ind. 159,
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§ 808.] CRIMES, [BOOK 11

g, or . by misadventure.! 2d. Se defendendo, or in sell-de-
in self- fenee, which exists where one is suddenly assaulted, and,
Efjf;’ Teees. 10 the defence of his person, where immediate and great
Ry bodily harm would be the apparent consequence of wait-

ing for the assistance of the law, and there is no other probable
means of escape, he kills the azsailant. By the older text-writers
this species of homicide is sometimes called chance medley or chaud
medley, words of nearly the same import. As will hercafter be
explained more fully, the same right of self-defence is extended to
the relations of master and servant, parent and child, and husband
and wife ; and to those cases where homicide is eommitted in the
defence of important rights ; and where no more force is used and
no other instrument or mode is employed, than is necessary and
proper for such purpose.? 3d. Killing from necessity, which is
elsewhere discussed.?
§ 307. Justifiable homicide is that which is committed, either,
1st. In discharge of a duty, such as by an officer exe-
Justlfiable  euting a eriminal pursuant to the death warrant and in
pomicide  gerict conformity to the law ;¢ 2dly. In prosecution of
charge of  publie justice, as where officers or their assistants kill as
» quy- a necessary incident to an arrest;* or 3dly. For the
prevention of any atrocious erime, attempted to be committed by
force, such as murder, robbery, house-breaking in the night fime,
rape, mayhem, or any violent act of felony against the person.® But
in such cases the attempt must be not mercly suspected but appa-
rent, and the danger must be apparently imminent, and the opposing
force or resistance apparently necessary te avert the danger or
defeat the attempt.?
§ 308. The distinction, in result, between justifiable and exeus-
able homicide is now practically abandoned.® In former times, in

1 fnfra, §§ 329 e seq. % According to 8ir J. F. Steplen,
2 Infra, §§ 454 o seq. ‘*the aneient law was that in cazcs
3 Supra, §§ 95 of seq. ; infra, § 510, where Lomicide was proved to be
¢ Infra, § 401. strictly justifiable, the jury might
§ See infra, 83 401 et sog. aequit, but that in cases of homicide
 T.-8. v. Wiltberger, 3 Wash. C.C. per infortuniom and se defendends, they
515 ; and see Btate w. Rutherford, 1 were to give a speclal verdict, and the
Hawks, 78, 457; State ». Roane, 2 prisoner was to be pardoned as of vourse,
Dev. 68, the reason being that the party for-
7 4 BL. Comm. 182; 1 Russ. on feited his goods at common law.’”” 3
Crimes, 657-660. Infra, § 484, Bteph, Iist. Cr. Law, 76. DBut this
3490
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the latter case, as the law presumed that the slayer was not wholly

free from blame, he was punished, at least by forfciture

In verdiet

of goods. But in this country such a rule is not known there is no

distinetion

- ever to have been recognized ; it having been the prac- peiween
tice here, as it now i8 in England, where the grade does

cxcusable
and justi-

not reach manslaughter, for the jury, under the direc- fiablc homi.
tion of the court, to acquit of the homicide.!

cide.

I1. CERTAIN REQUISITES OF HOMICIDE IN GENERAL.

- § 809, Itis essential in all cases to show that the deceased was

living at the time when tho alleged mortal blow was

Deceaned

struck.? Thus where 1t was doubtful, in a cage where a must have

been living

mother was charged with throwing her child overboard, at mortal

whether it was living or dead at the time, it was held

blow.

that it rested on the government to show it was living at the time,
it appearing that the mother was laboring under puerperal fever,
and the idea of malice being thereby excluded.® The presumption
that a persen proved to have been alive at a particular time is still
8o, holds until it is rebutted by the lapse of time, or other satie-
factory proof.# Henece it follows that in cases of infanticide it must
be shown that the child was born alive.® And for this purpose
proof of an independent circulation on the part of the child is

necessary.$

§ 309.4. As has been already fully illustrated, the Death must

he imputa-

death must be traced to the blow charged to the de- bletode-

fendant.?

fendant’s
act.

§ 3093, It follows from what has been said that acce- 4cccrerat-
lerating a death of a person diseased or wounded, is ingdeathof

homicide.8

gave way early in the last century to
the practice of faking ‘¢ gemeral ver-
diets of acguittal in pla_in cases of death
per infortuniam, and also, it seems, of
s dqurﬁfmdo.” Ibhid.

! Bee infra, § b4h.

T See supra, § 155 ; infra, § 516; and
Eee Whart on Crim. Ev. § 527. As to
assanlts on a dead body supposed to be
alive, see supra, § 128.

3 (], 8 » Hewrom, 7 Boston Law

_ Reporter, 361, per Story, J.

dying is
homicide,

¢ Com. v, Harman, 4 Barr, 269;
Whart. on Crim. Ev. §§ 324, 810,

§ Seo Whart, on Crim. Ev. § 327,

6 State v, Winthrop, 43 Towa, 515
See infra, § 445.

v Supra, §§ 153 ¢ seq., 159 ; and see
infra, § 340. BSee People v. Ah Luck,
62 Cal, 603,

& Supra, § Li5a@. Bee State . Cas-
tello, 62 Iowa, 404.
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§ 310.] CRIMES,

[BOOK II,

The hormi. § 310. The words, “ in the peace of God and the said
olde must  Commonwealth, then and there being,” as used in the

unat have ,

been in indietment, and in the definition of murder, mean merely

legitimate

public war, that 1t is not murder to kill an alien encmy in course of
war ;! at the same time it must be remembered that kill-
ing even an alien enemy, unless such killing oceur in the actual

exercise of war, is murder.?

The plea of an Indian war with the United States cannot avail
as an excuse for murder committed by * friendly” Indians, of
“ Indians at war,” and in a part of the country not involvéd in

hostilities.®

But homicide by any person forming part of a belligerent army,
recognized as such, is not murder when committed in due course of
war.! In such case the rule respondeat superior applies® And

1 Whart. Confl. of Laws, § 911; 3
Ingt. 50; 1 Hale, 433, Suprae, § 271;
infra, § &75.

? 1 Hale, 433; 3 Inst. 50; Btate v
Gut, 13 Minn. 341.

# Jim ». Territory, 1 Wash. Ter, 76 ;
and see yprocecdings in the Modocs’
Case, June, 1873. In Penns, v, Robert-
son, Addis. 246, the defendant, who
wag charged with killing an Indian,
was permitted to set up, as showing
that he hiad apparent ground for self-
defence, that the Indizn belonged to a
hostile tribe. Whether a subject of a
foreign Btate is indictable for hostile
acts directed by his sovereign is else-
where counsidered. Supra, §§ 04, 283,

4 Supre, § 283 ; Buron ». Denman, 2
Ex. 167; Secretary of State », Kama-
chee, 13 Moore P. €, 22; Smith v
Brazelton, 1 Heiskill, 44; Gunter ».
Patton, 2 Heiskill, 261 ; Sequestration
Cases, 30 Texas, 700 ; and other cases
cited in an interesting review of this
topie in Bouthern Law Rev. Ap. 1873,
337.

5 Supra, §§ 84 el seq., 283, This ques-
tion is discussed in 2 Steph. Hist, Cr,
Law, pp. 63 e seq.

The right to kill in war is limited
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to combatants im contending armies.
Kone but a recognized soldier can ex-
ercise it, and only against recognized
soldiers In arms. It is, therefore,
homicide for a soldier to kill 4 citizen
anarmed, or even a disarmed enemy ;
and, on the other hand, it is homicide
for a private citizen to kill 4 soldier
belonging to ahostile army. But when
a nation ia roused to guerilla resistance
to an invader, and when the public
passion i3 in continuous exeitement,
the offence may be but manslaughter,
Whether or no a State can call forth
its citizens as individuals to resist an
invasion or rebellion, so as to justify
sach citizens in killing, otherwise than
in open battle, members of tha hostile
army, i3 3 question that will be de-
cided one way if it comes up before tha
military tribunals of the army thus
assailed, and another way if it comes
up hefore 2 jury of the country that
invokes this private warfare. On gene-
ral prineciples, it has been argued, such
killing is felonious homicide, thongh
asg committed in hot blood, not murder
unless it weve the éover for the wreak-
ing of private revenge. Butthe better
opinion, ag is shown by Holtzendorf,

CHAP, L]

HOMICIDE, [§ 313.

this immunity has been extended to acts doune within the territory
of one sovereign, under command of a foreign sovereign, in time of

peace.l

§ 311, Tho corpus delicti, in all cases of homicide, must be

proved as an essential condition of conviction, To the

There must

corpus delicti, in this sense, as is elsewhere seen, it 18 be proof of

requisite : 1st, that the deceased should be shown to have

corpus de-
Hicti.

died from the effect of a wound; 2dly, that it should
appear that this wound was unlawfully inflicted, and that the defend-

ant was Tmplicated in the crime,
diseussed in another volpme,?

§ 312. By the English common law the death must

The evidence on these points is

The death

have oceurred within a year and a day from the date of must Lave

been within

the injury received;® and, hence, an indictment which 4'year ana
does not aver the death to have occurred within this limit 242y from

is fatally defective.?

the injury.

§ 818. The old distinction between express and implied malice

cannot be.logically maintained.®

‘ 4
There is no case of . . .

malicions homicide in which the malice is not inferred be infer-

red {rom

from the attendant cireumstances; no case in which it is circum-

demonstrated as express. We have no power to ascer-

is, that Liowever a State may violate
the law of nations by ealling all its
snbjects to join in destroying an in-
vader Ty private as well as by public
warfare, yet as the subjoct i3 bound to
oboy his sovereign, and as the home
law overrules, intra-territorially, the
law of natious, such command is an
absolute defence before the home tri-
bunuls, unless personal malice be
shown. oltz. Straf, iii. 423.

U Supra, § 283,

% Whart, on Cr. Ev. §§ 324-25. See,
also, 3 Whart. & 5t. Mod. Jar. §§ 776
et seg. This definition of corpus deficti
has been contested, it being asswmed
that corpus delicti means the dead body
of the deceased. But the troe mean-
ing of the word is not * body of the
deceased,”” but *‘ body of the crime’?
and this involves the essential features
of the erime as bearing on the issuwe.

SLATHILE,.

Any other meaning of the term would
render nugatery the limitatioms that
the burden of the corpus deficfi is on
the prosecution, and that accomplices
are to be corroborated as to the eorpus
deficti.  As adopting the definition of
the text, see State v. Dickson, 78 Mo.
439 ; Lovelady ». State, 14 Tex. Ap.
518 ; State v, Stowell, 60 Iowa, 5356 ;
Whart. Crim. Ev. §§ 324-5, §33.
" 8.3 Ingt. 53. Infra, § 537. .

1 Btate v. Orrell, 1 Dev. 139; State
v, Mayfield, 66 Mo. 125 ; Peaple ». Aro,
6 Cal. 207; People v Kelley, 6 Cal.
210, Bee Whart. on Hom. § 15 for
notes. This limitation is not contained
in the definition of murder in the N.
Y. Pinal Code of 1882,

As to cansal relations see supra, §8
153, 157-58. .

5 Supra, § 113, As 1o what malice
ig, see supra, §§ 106 ef seq.
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§ 315.] CRIMES, [Book 11,

tain the certain condition of a man’s heart. The best we can do is
to infer his intent, more or less satisfactorily, from his acts.?

Malice in this sense may be considered under the following
heads :—

1. Intent to kill.

2. Intent to do boedily harm,

§ 314. Where there is a deliberate intent to kill, unless it be

Whea there ifa 'the diaf:ha.rge of a duty imposed by the public autho-
is delibe.  T1ties, or In self-defence, or in necessity, and killing fol-
ot lows, the offence is murder at common law. And, as
ing, malice wil} hel:eafter.be more fully seen, an intermediate provo-

cation just prior to the offence forms no defence? The
reason of this is obvious. If all that was necessary for a man to
do to relieve himself from the guilt of murder were such provoca-
tion, there would rarely be a case of homicide without such provo-
cation being intentionally provoked.

The mode of proving malice, as is elsewhere more fully shown *is
that of the ordinary inductive syllogism: from certain facts, malice
is to be inferred ; here these facts exist; hence here malice js to be
inferred. The question is one of logie, not of formal law.5 The
inferences to be drawn from the weapons used are also elsewhere
distinetively discussed.® As is noticed in a former section, it 18 not
necessary to prove prior evil purpose in order to constitute malice.”
Hence the term < malice aforethought” does not require proof of
malice for any prior appreciable period.®

§ 815. At common law, the intent to do “ enormous” or “ gevere”
bodily harm, followed up by homicide, constitutes murder ; though,
as will be seen hercafter, such an offence falls, in those States
where this distinction exists, under the head of murder in the second
degree. Homicides of this character are numerous ; and it is easy
to suppose a homicide in a duel that may be so ranked, ¢. g., where

! Supra, § 122. SBeo, for a foll dis- 4 Whart. Cr. Ev, § 734,
enssion of this guestion, Whart., Crim, § Bmall v, Com., 01 Peun. Sf. 304,
Ev. § 734; and a8 to inference to be § Whart. Cr. Ev. §5 765, 768, 774-9,

CHIAP. 1. HOMICIDE, ' [§ 815.

the intention was to maim, not to %kill, The distinction in a case
of this kind is often slight; and where a statutory Iine iz to be fol-
lowed, it has been held that when the damage intended was such
as would probably result in death, it is murder in the first degree,
even though death way have been but incidentsl to the offender’s
purpose.r In all cases of such outrageous hurt as to make the
death a natoral cousequence, we have a right to infer such an
intent ;* but it is otherwise when the hurt was less serious,
and the presumption of an intent to kill less violent.®* Inde-
pendently of the statutes, it has heen said that though A., in
anger, from preconceived malice, intend only to severely eat B.,
and happen o Kill him, it will be no excuse that he .. . .
did not intend all the mischief that followed; for what ?x'f ﬂff,fﬂ to
he did was malum in se, and he must be answerable eligus hurt,
for its consequences. He beat B. with an intention of Payreen
doing him great bodily harm, and is therefore answer. slaughter.
able for-all the harm he did.* So if a large stone be thrown ab
one with a deliberate intent to seriously hurt, though not to kill
him, and it actually kills him, this is murder.® But the nature
of the instrument, and the manner of using it, as caleulated to pro-
duce great bodily harm or not, will vary the offence in such cases.
If the intent be merely to inflict a slight chastisement, and death
arises from some peculiarity in the deceased’s constitution (e. g.,
inflammation from a scrateh), then the offence is but manslaughter ;
and so where the injury is only mischieviously inflicted, with no
intention seriously fo hurt®

I Com v. Green, 1 Ashm. 289 ; Mayes practicable, ag a result of which the
». People. 106 I11. 306. girl died, the killing was held but
2 Sep Wollar v, People, 30 Mich. 16; manslanghter. Btate v Center, 35 Vt.

State v. Ah Lee, 8 Orepon, 214, - 378, This case, supposing the girl was
3 Mayes v. People, 106 I11. 304, old and intelligent enoagh to consent,
¢ Fogt, 259. Beo supra, §§ 108-122, may be sustained on the ground of
£ 1 Hale, 491, Volenti non fit injurin. See supra, § 141,

S Infre, § 323, See, as taking amore Bui.not otherwise. R. r. Cox, R. &R.
stringent view, State v. Smith, 2 Strob. C. €. 363; 1 Leach, 71. For to con-

drawn from other erimes, Whart. Crim.
Ev. § 30; and see Moyers n. Cofn.,
83 Penn. 8t. 131,

2 Infra, § 4746,

3 Mason’s Case, Fost. 132; East P.
C. o 5, 8. 53.

344

T Supra, § 1156.

& 1bid. See U. 8. » Cornell, 2 Ma-
son, 90: People ». Clarke, TN. Y. (3
Belden) 385; Green ». State, 13 Mo.
382; and cases cited supra, §3 116, 117;
infra, § 380,

7. stitute grievous bodily harm, it is not

In Vermont, in a case showing pecu-
liar depravity, where a man, in order
to have unlawfnl sexual intercourse
with a girl, used artificial means, with
her congent, to make such connection

necessary that the injury should be
either permanent or dangerons ; if it i3
such as serionsly to interfere with com-
fort or health, the silegation is sus-
tained, R. v. Ashman, 1 F. & F. 85,
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§ 316, Under this head we may class attempts to produce mis-

carriage, resulting in the death of the mother. Killing

when of this character, when incidental to great bodily harm to
tending to

produce  the mather, or death to the child, has been held murder
misear-

Kj]lin?
-

riage Is at commoen law.! It is otherwise, as will hereafter he

murder-  geen, when there was no intent to do a severe injury, or
where the result is attributable merely to negligence.?
§ 817. Where A. aims at B. with a malicious intent to kill B.,

CHAP. 1,] HOMICIDE. [§ 818.

man, is lawfully endeavoring to arrest A., and A. shoots at the
policeman, and accidentally kills C., this has been held to be murder
in Al The same rule has been applied, as will be hereafter scen,
to cases of killing in riots. A rioter intends to kill an enemy, bus
kills a friend. The killing in such case, according to some authori-
ties, is to be treated as of the same grade as it would have been if
the person killed was the one whom the defendant intended to kill.
Even where the intent was to inflict only serious bodily harm, this

When une  0US DY the same blow, unintentionally strikes and kills C.,
intended  thig has been held by authorities of the highest rank to

person ig

killed by  be murder,® though if A.’s aim at B. was without malice,

migtake,

has been % the offence would have been but manslaughter.t  Thus
ruted that A oives poison to B., intending to poison her, and B.,

offence is

some ns it ignorant of it, gives it to a child, who cats it and dies;

intended

purty has  this is said to be murder in A., but no offence in B.; and
been killed.  hig though A. who was present at the time endeavored
to dissuade B. from giving it to the child.* So where B., a police-

1 8mith ». State, 33 Me. 48 ; Com. ».
Jacksim, 15 Gray, 187; Chauncey, ez
parte, 3 Ashmead, 227 ; State s, Moore,
25 lowa, 128, Bee R. v. Gaylor, D. &
B. C.C.285; 7 Cox C.C. 2583 ; and sce
infra, § 390. In Missonri the indict-
ment in gizch case must, it is said, aver
that the woman was quick with chitd.
Btate v. Emerick, 13 Mo. Ap. 493, But
seo infra, § 692 suprae, §§ 1856,

2 Infra, §§ 325, 390,

? Swpre, §§ 107-111, 121, 128; 1
Hale, 379, 439, 466 ; Dyer, 128; Kel.
111, 112, 117; Pult. de Pace, 1243;
Fost. 261; R. ». Plummer, 12 Mod.
627; R. » Holt, TC. & P. 519: 1
Hawlk. e. 31, 542; Btate ». Gilman, 69
Me. 163 ; Btate ». Cooper, 1 Green N,
1. 381; Com. ». Dongherty, 7 Bmith’s
Laws, Penn. 696, Btate ». Dugan, 1
Houst. C. C. 663; Callahsn ». State,
21 Ohio Bt. 306 ; Warcham v. Btate, 25
(hio St. 601; State v. Benten, 2 Dev.
& Bat. 186 ; State », Fulkerson, 1 Phil.
(N, C.) L. 233 ; Durkam ». State, T0
Ga. 264; Tidwell ». State, 70 Aln, 26;
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Golliher », Com., 2 Duvall, 163; An-
gell v Btate, 36 Tex. 542; State
Raymond, 11 Nav. 98 ; State v, Brown,
7 Oregon, 186 ; State v. Johnsou,
Ibid. 210. Bee Lacefield v State, 31
Ark, 275. In Halbert ». Btate, 3 Tex.
Ap. 656; Tayler v. Btate, Ibid. 387;
McCommell ». Btate, 13 Ihid. 387,
cases of this class are held to be mur-
der in the second doegres. Infre, §
3582.

¢ Suprg, §§ 120, 121, 128; Leveft’s
Case, Cro. Car. 538; Fost. 262; 1
Hawk. ¢. 31, 8. 44; Leach, 151; R. o.
Connor, 7 C. & P. 438; Morris ». Platt,
32 Coun, 75; Com. ». Dougherty, 7
Smith's Laws, Penn. 636; Bratton v,
State, 10 Huraph. 3103 ; Aaron ». Htate,
31 (ta. 167.

51 Hale, 230; B. v. Baunders, 2
Plowden Com. 474; R. v. Jarvis, 2 M.
& R. 40; State ». ¥ulkerson, Phillipa
N, C. 233, Supra, § 120 ; infra, § 346.

In Plummer’s Case, where Plummer
and saven others opposed the king's
officera in the act of seizing wool, one

rule has been enforced.? Under the present usual statutory pro-

degree.?

visions, the offence in the last case would be murder in the second

§ 318. The decisions just given may be too firmly settled to

be shaken; but it iz not o be denied that in principle

Otjections

they are beset by serious difficulties.* The reason given to this

ig that in the killing, C. was substituted for B., and that

yiew.

the killing of C. is to be treated, on the hasis of this substitution, just
as we would ireat the killing of B.°* DBut, as has been argued, we
cannot positively affirm that B. would have been killed had not C,
intervened. It may be, for instance, in a case of shooting of this
class, that the very faltering which led to the miss-shot was cansed
by & want of resolute purpose ; it way be that a great distance was

of the prizoners shot off 2 fusee and
killed one of his own party. The court
held, in giving judgment upon a spe-
cial verdict, that as the prisoner was
upon an unlawful design, if he had in
pursuance thereof discharged the fusee
against any of the king's oflicers that
carue to resist him, in the presecution
of that design, intending to kill such
officer, and by accident had killed one
of his own accomplices, it would have
been wmurder in him; the reason being
that if a man out of malice to A, shoot
at him, but miss him and kill B., it is
no less a murder than if he had killed
the person intended. 12 Mod. 627,
Eulyng, 111; Lord. Ruym. 1581; 9
Bt. Tr. 112. See, also, Higgins’s
Case, Dyer, 128; Pl 60, 474; Crowp.
101; 8 {lo. 81; Agnes Gore’s Case;
Williamas'’s Case, cited in R. v. Maw-

gridge, Kelyng, 131, 132; 9 8t. Tr. 61;
Manier ». State, 6 Baxt. 595. In State
g¢. O'Niel, 1 Houat. C. C. 468, it was
held, that where a police officer with a
warrant fires a pistol at B., a person
attempting te escape arrest on a charge
of misdemeaner, and kills C., the kill-
ing of C. {s muarder in the second de-
gree.  Supra, § 120 infra, § 546,

1 Angell v, State, 36 Tex. 542,

i State . Smith, 3 Strobh. 77. -

8 Beo dnfra, §% 375 ef seq.

4 Sew discussion in 10 Cent, L. J. pp.
57 of seq.

5 Bee this dizcussed wore fully in
Whart, on Homicide, §§ 48-9; and by
Bur, in his treatise on Cansalznsars-
menhange. As fo varianee in respect
to inteut, ses Whart. Crim. Hv. §§
149, 150, :
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taken at which to shoot at B. as the result of an unwillingness to
make a sure shot.! At all events, so it is objected, we have here the
spectacle of an attempt,—an offence which has a milder punishment,—

visited with the severe punishment of the consummated offence, simply

because the defendant has aceidentally committed a distinet offence.

When A. sees C. approaching whom he mistakes for B., and says, -

¢ This is B., whom I will kill,”” and then kills C. thus intervening, A.
is guilty of murder as to C., since it was at C. that he aimed? But
if he did not aim at C., but C. was killed by a glance shot, then the
offence i3 but negligent homicide as to the persen killed, and an at-
tempt as to the other person. To attempts, & milder punishment is
assigned, on the cthical ground that as a usual thing a consummated
crime supposes greater care in preparation, and greater firmness in
execution, and therefore involves a higher degree of eriminality, than
does an unconsummated crime. The question iz not to be con-
founded with that of dolus alternativus, which exists when A.,
intending to shoot either B, or C., shoots C., and which is murder,
for in such case there is at once a killing and an intent to kill the
person killed.?> Nor can we fall back, it is insisted, on a priori
reagoning based on the defendant’s intent, and hold that he-
cause the defendant intended fo kill and a killing followed, there-
fore the intent to do one thing and the doing another are to be
fused into one malicious killing. A., for instance, manufactures
shells to he exported in violation of neutrality statutes, when a
shell cxplodes and kills C. This, on the principle here contested,
1s murder, and there is no way, so it is argued, on this hypo-
thesis, of preventing an attempt to kill from coaleseing with any
collateral accidental homicide which may occur through the instru-
wentality put in motion to earry out the intent. Yet it is not only
possible that in the mean time the defendant may have repented
and abandoned his intent, but the law, until the intent is consum-
mated, always assumes such repentance and abandonment as pos-
sible, and hence assigns a lighter punishment to the attempt.
Supposing the actual homicide to bo a mere accident, to which no
blame is impitable, we thus use this accident, which oceurs to an
object wholly collateral, to change an attempt into a murder. The

1 Sae supra, §§ 107-14-120-128. Holt, 7 C. & P. 518 ; R. v. Lalloment,
? Bee supra, § 120. t Cox C. C. 204.
3 Seo gupra, § 186; anvd see R. o.
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defendant iz convicted of killing C. with malice to C. of which he
was not guilty, and is not prosecuted for that of which he was
guilty, the attempt on B. _

Such are some of the points which are raised in reply to the doc-
trine that in cases of aberration, as they are called, the killing of
one person is to be tacked to the intent to kill another, so as to form
one complete murder. Were the question still open we might hold
it to be the trae view that, so far as concerns B., the person whom
A. intends to kill, but does not actuaily kill, A. is guilty only of an

attempt to kill. What A.’s offence is as to C., who is not secn by

A., but who accidentally interposes, and roceives a fatal wound,
depends upon whether the shooting was of such a character (e. g.,
from the place of firing being one in which persons are accustomed
to pass) ag implies either malice or negligence in A.' If Ialling
C. was within the range of A.’s survey, when he undertook to
effectuate his evil intent, the case is murder ;? if not, but the killing
arose from the negligent use of the instrument by A., the case is
manslaughter.* That the intent to kiil B. and the actual killing of
. cannot be lumped so as to make one offence, when the death of
one does not ensue, as a natural consequence, from the attack on the
cther, is illustrated by the fact that even supposing B. to have heen

" killed, and the shot to have pierced him and then killed C., then the

killing of B. and C. are distinet offences, to be separately tried.! We
may further illustrate the difficulties attending the prevailing doe-
trine by the case of an executioner, who, when intending to kill a
condemned prisoner on the gallows, negligently kills a bystander.
On principle, such killing ought to be wanslaughter. But on the
rulings before us it is justifiable homieide in execution of the law.
A.,to take another case, in aiming, in sclf-defence, a blow at B.,
negligently kills C. According to the prevalent view, A. should be
acquitted,® while on principle he should be convicted of manslaughter.

1 Hes supra, §§ 107, 121, 128, ple ». Warren, 1 Parker C. R. 338;
¢ See Stute v. Lee Vines, 34 La. An. Vadghan v. Com., 2 Va. Ca. 273; State
1079, v. Standifor, 5 Portery 523 ; Manier =

3 Thie view is accepted by Bramwell, State, 6 Baxi. 595. See, also, cases
1., in R. ». Horsey, cited infre, § 320.  cited Whart. on Cr. Ev. § 587 Whart.
¢ R. ». Champneys, 2 M. & R. 26; Cr. PL. & Pr. § 468.
State v. Benbam, 7 Connect. 414; Peo- & Flummier ». St:;t;,_ 4 Tex. Ap. 310,
3
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On the other hand, if A, kills C., whom he mistakes at the time of
the attack for B., this, as we have seen, is murder as to .1
§ 819. When an action unlawful in iiself was done with delibera-
Malice to a. tion_, and with intention of killing, or inflicting grievous
f;}:?fc?:sm bodl_ly harm, though the intention be not directed to any
au fodi- particular person, and death engsues, it will be marder at
common law ;* though if such an original intention does
not appear, which is matter of fact, and to be collected from circura.
stances given in cvidence, and the act was done heedlessly and in-
cautiously, it will be manslaughter, not accidental death ; because
the act upon which death ensued was unlawful® Thus, if a person
breaking in an unruly horse wilfully ride him among a crowd of
persons, the probable danger being great and apparent, and death
ensue from the viciousness of the animal, it is murder at common
law.* 1If, also, a man recklessly and maliciously tkrow from a roof
into a crowded street, where passengers are constantly passing and
repassing, a heavy piece of timber, calcalated to produce death to
such ag it might strike, and death eusue, the offence is murder at
common law.® T is also murder to kill by firing maliciously into a
erowd,’ or by maliciously putting an obstruction on a railwa;' track.”

1 See, to this effect, Barcus ». Hiate,,. Stats ». Edwards, 71 Mo. 312; R, »,
49 Miss. 17 ; supra, §§ 109,120, Fretwell, L. & C. 443; 9 Co;: C.C.

*1 Hawk. ¢. 29, 8 12; R. v Fret- 471. Bupra, § 120 ; infra, §§ 344, 583,
well, L. & C.443; 9 Cox C. C. 471; That malice is to be inferrad in,such
Hopkins ». Com., 50 Penn. St. 9 ; Com. cases, see Bmith ». Corm., 100 Penn. St
v. Dram, 58 Penn. 8t. 9; Jackman ». 324. .
Btate, 71 Ind. 149; Wright », Com., 75 4., for the pnrpose of rescuing a
Va. 914; Herrin v. State, 33 Texzas, prisoner, cxplodes 5 barrel of FUNPOwW-
638; Robinson w. State, 54 Ala. $6. der in a crowded street, and kills a
Beo this question disonssed supra, §§ number of porsons, intending to ex-

GHAP, L] HOMICIDE. [§ 320.

And upon the same principle, if a man, knowing that people are
passing along the street, maliciously throw a stone likely to kill, or
shoot over a house or wall with intent to do serious barm, and one
is thereby slain, it is murder on account of previous malice, though
not directed against any particular individual ; 16 is no excuse that
the party was bent upon mischief generally.!

Where, however, the injury is inflicted negligently, without such
recklossness as implies malice, as in negligently letting a

. . . But when
piece of timher fall from a roof? or in negligently act i neg-
driving in the public streets,® or in negligently driving Dgent, of-
a locomotive engine ;‘. then the offence is but man- Dut ;ﬂ;;—r_
slaughter.

§ 320. So far as the intent to commit a collateral felony con-
cerns the homicide of one person where the intent was By older
to slay another, the subject has been already discussed ; writers
and so far, also, as concerns homicide committed in the “%tﬁ“ite_nt
perpetration of arson, rape, robbery, or burglary, it will to commis
be discussed under the head of statutory homicide.® flony js
Independently of these points, it is declared by the old
English text-writers, as a general rule, that if the act on which
death ensues be malum in se, it will ‘be murder or manslaughter,
according to the circumstances ; if done in prosecution of a felo-
nious intent, but death ensues against or beside the intent of the
party, it will be murder; but, on the other hand, if the Inteut
goes no further than to commit a bare trespass, it will be man-
slaughter. The illustration usually given is that where A. shoots
at the poultry of B., and, by accident, kills. B. himself; if A.’s
intent were to steal the poultry, which must be collected from cir-

111-113; infre, §5 382-83.

3 Infra, § 344; 1 Russ. on C. 539 ;
Foster, 261; Gelliker ». Com., 2 Du-
vall, 163. .

* 1 Hale, 476; 4 Black. Com. 20¢ ;
1 Eagt P. C. 231, Infra, § 353,

5 Com. v, Dou;ihert,y, 7 Bmith’s Laws
(Penu.} 696; Boles v. State, 0 5. & M.
284, infra, § 351,

¥ Golliher v. Com., 2 Duvall, 163;

Plide the barrel of powder in the
crowded streef. A, commiis murder,
although he may have no intention at
all about the people in the street, or
may hope that they will escape in-
jury.’ R. v Desmond, cited by Bir J.
F. Stephen, Dig. Cr. L. art. 223, On
this Sir J, F. Stephen thus comments :
“In this ease Lord Chief Justice Gock-
burn said : ¢ If a man did an act, more

? Presley v. State, 5% Ala. 98 ; see Jackman v.8tate, 71 Ind. 149,
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especially if that were an illegal act, C. 148" This caseis further discussed

although its immediate purpose might
not be to take life, yet if it were
such that life was necessarily endan-
gered by it—if a man did sach an act,
not with the purpose of taking life,
but with the knowledge or belief that
life was likely to be sacrificed by it,’
that was marder. Times' Report, April
28, 1868, 1t is singniar that this case
is noticed in Cox’s Reports ouly for the
sake of a point aboent evidence not the
least worth reporting. See 11 Cox C.

jn the London Taw Times for May 20,
1582,

i ] Ifale, 475 ; 3 Inst. 57; 1 East D.
C.281; Boles v. State 9 Sm, & M. 254

2 B, ». Hull, Kel, 40; R. ». Rigmar-
don, 1 Lewin, 180, JInfra, § 351.

8 R.v. Timming, 7 C. & P.'499; R.
. Grout, 6 C. & P. £29; R. ». Dallo-
way, 2 Cox C. C. 509, Jufra, § 353.

4 Bee nfre, § 348.

& Infra, § 384,

351
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cumstances, it will be murder, by reason of that felonious intent;
but if it were done wantonly and without that intent, it will be
merely manslanghter.! 1t is true that in England the rule is not
infrequently so shaded as to bring it into harmony with the prin-
ciple maintained in these pages. Thus we find that Bramwell, J.,
atter stating in a homicide case the rule as given by the old writers,
goes on to say that the law, however, is that a man is not answer-
able exceps for the natural and probable result of his own act, and
announcing that unless the death was a “ natural and probable
result’” of the felony primarily in view, the defendant could not be
convicted of the murder.® Tt may also be confidently asserted, that, if
2 man should now be tried for a homicide, which though consequent
on killing a tame fowl, was not only unintended by the defendant,
but was in no way a “natural or probable result” of an intended
larceny, there is no English or American judge who would not
sy that the bomicide was not murder but manslaughter. Yet,
nevertheless, the old common law rule continues to be proclaimed
a8 unquestioned law by courts in the Usited States,® incompatible
a8 it is both with logic and with humanity.*

§ 321. Where a legislature creabes a statutory offence, the statu.
Atcom.  tory definition is absolute ; but when there is no statutory
monlaw,  enactment, the doctrine that the intent to commit a

this doc-

trine is un- felony, when collateral to an accidental homicide, consti-
Enstainable
by reason.  tutes murder, must be rejected for the followmg rea-

1 Fost. 258-0; Plummer’s Case, 1
Hale, 475; 3 Inst. 56 ; Kel.117; 6 St.
Tr. 222; 1 Hawk. ¢ 29, s. 11, e, 31,
8. 41, In Darrett’s Cage we have the
rule afirmed by Cockburn, C. J., cited
Btephen's Dig. C. L. art. 223 ; and Sir
J. F. Btephen tells ns that if A,
shoots at a domostic fowl, intending to
steal it, and accidentally kills B.,’” this
is murder. Ibid.

? R. «, Horsey, 3 F. & F. 287. See
supra, § 318,

8 Hee, particularly, Smith ». State,
33 Me. 48 ; State v. McNab, 20 N. H.
160 ; Com. v. Dongherty, T Smith’s
Laws; 496 ; State v. Cooper, 1 Green,
N. J, 381 ; State ». Bmith, 2 Strobh.
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77; Btate v. Shelledy, 8 Iowa, 477;

State v. Moore, 25 Iowa, 128 ; Weller

v, I'eople, 30 Mich. 16.

1 Bee note 10 Whart. on Hom § 56.
That the English rule in this respect
is founded on a mistake of the early
authorities is shown by an articls in
the London Law Times for Augost 24,
1878. See, however, article in same
paper for July 19, 1884, p. 215. The
rule i3 strangely vindicated by Mr.
Greaves, 1 Russ, on Cr. T40.  Asillus-
trating the way in which the rule is
practically evaded, see R. v. Horsej, 3
F. & F. 287. As bearing on the gues-
tion collaterally, see Thompsonm wv.
Dashwood, L, R. 11 Q. B. D. 43.

CHAP, L] HOMICIDE. [§ 322,

sons: A man who does not intend to commit murder is held
guilty of murder, an offence to which a malicious intent to take life
or to do grievous bodily harm is essental. The indictment avers a
malicious intent to kill the deceased, and a conviction is directed,
although the case on both sides shows that there was no such intent,
but that the blow was given with an intent entirely different. The
only excuse to be given for this is that when all felonies were capi-
tal, it made no difference to the defendant what was the felony he
wag charged with committing. DBut thig reason, such as it is, no
longer exists. Larceny and murder have assigned to them distinet
punishments ; and it 1s po longer a matter of indifference to the
defendant for which he is to be tried. Noris it a matter of in-
difference to jurites. A jury must feel itself far more willing to
convict a man of larceny than to conviet him of murder simply
because he intended to steal a tame fowl. Of course this assumes
that the killing of the owner of the fowl was purely accidental,
and that so far from it being intended, it was an act against the
offender’s will. If so, a jury will revolt at convietion; and the
testimony of the judges examined by the English Ilomicide
Amendment Committee shows that rather than permit such a con-
vietion, judges who persist in holding the old rule “ contrive” to
find for the jury some eollateral excuse for acquittal.

§ 822, Wherever -the question is still open, the true course,
when a homicide negligently takes place in the attempt Proper
to commit a felopy,is to indiot the defendant for an pourse I to
attempt to commit the felony, in one indictment, and attempt
for manslaughter in anather indictment. Two-offences Hre
have been committed by him. He must be indicted for shaughter.
them separately. A part of one cannot be broken off and joined
to a part broken off from the other, so as to make a new offence.
No such new offence can be constituted ; for intending to do one
thing and then doing another caunot make up one intentional crime.
Bat the negligent homicide, which i3 manslaughter, may be properly
prosecuted in one indictment, and the attempt to commit the felony
in another. To join these in one indictment is not permissible ; and
@ fortiori it is not permissible to join pieces of the two so as to
make up onc offence.}

1 See on tLis topic supra, §§ 109-11.
VOL. I.—-23 353
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§ 823. Nome of the difficulties which beset the last fopic attend
that which we are now about to notice. Manslaughter

Uninten- A A |
tlonal hom- necessarily excludes the hypothesis of deliberate mali-
dimt toan  ciouS killing, and includes ail cases where killing takes
wolawful — place in execution of an unlawful design, not involving
slaughter.  gych deliberate malicious intent to kill. We may, there.
fore, properly hold that where a homicide is unintentionaily com-
mitted when in the performance of an wnlawful act, the offence is
mansiaughter. Under this head the following cases may be
noticed :—

§ 824. Death unintentionally happening from a mere assault is

. mansiaughter. Thus, where the defendant violently
ESQ:R to  struck A.s horse, which started and killed B., the de-
assaults. fendant was held Hable for the manslaughter of B.1 So
where the defendant, having the right to the possession of a gun,
which gun he knew to be loaded, carelessly atternpted fo anateh it
from the hands of the deceased, and during the process the gun
was discharged and killed the deceased, this was held manslaughter,
and rightfully, for to seize carelessly a dangerous weapon from
another iz an unlawful act.?

§ 825. Supposing a miscarriage be attempted in a way not to

inflict serious injury on the mether, and the mother dies

E}‘]’eﬁ;‘g‘ from negligence in the operation, there being no intent
miscar- to kill, or to inflict serious injury, and no likelihood of
rieee such result, the offence, on the reasoning above given, is
but manslaughter.® It is otherwise when the intent is to seriously
injure the mother, or the act is likely seriously to injur¢ her. In
this case her killing is murder.*

§ 826. Homicide in riots, when there iz no intent to kill, or
Soasto o inflict serious bodily harm, is in like manner man-
riote. slanghter.?

£ Hale, 475 ; 1 Hawk, ¢. 29, 5. 11; setts statute see Com. ». Brown, 121
c. 31, 8. 41. Supra, § 167 ; infra, § 617. Maszs. 69; Com. w. Blair, 123 Mass.

# R. v, Archor, 1 F, & F. 351.° 2425 8, C., 126 Mass. 40.

3 Ynndt u. People, 65 I1l. 372, Ses ¢ SBee supro, § 316; infra, § 450. As
Willey ». State, 48 Ind. 363 ; People to Illinois statute to this effect see
v. Olmstead, 30 Mich, 431; State ». Beasley «. eople, 89 IlL 571
(Hlass, 5 Oreg. 73. As to Masssachu- § See infra, § 805,
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§ 827. The same rule was applied, as has been secn, where a
man, in order to have sexual intercourse with a girl, used g a0 t0

artificial means, with her consent, to make such inter-

illicit sex-
ual inter-

course practicable, in consequence of ‘which she died.!  coursc.
§ 328. It has also been held that whoever, in attempting to
commit suicide, unintentionally kills another, iz guilty goasto

of manslaugther.?

suicide.

III. NEGLIGENT HOMICIDE.

'§ 329. Wec have already scen® that an omission is not the basis

of penal action unless it constitutes a defeet in the dis-

Ornissionin

charge of a responsibility specially imposed. And the diseharge

of a lawiul

converse is true, that when a lawful duty is imposed upon  Guty in.

@ party, then an omission on his part in the discharge of

dictabla,

such duty, when acting injuriously on the party to whom the duty

is owed, is an indictable offence.t

§ 380. As, in conformity with the definition Jjust stated, the re-

sponsibility must be one specially imposed on the defend-

Oimnisgion

ant, the omission to perform acts of mercy, even though to perform

acts of mer-

death to another result from such omission, is net within ey not fo-

the rule.® One man, for instance, may see another starv-

dictable.

ing, and may be able, without the least inconvenienco to himself,
to bring food to the sufferer, and thus save the latter’s life; but

' Btate ». Center, 35 Vt. 378. See
supra, §§ 315-186. .

? Commonwealth ». Mink, 123 Mass.
422,

““Buicide,”” said Gray, C. I, * being ~

unlawful and criminal as mafum in se,
any attempt to commit it is likewise
unlawful and eriminal.  Every one
hag the same right and duty to inter-
pose and save a life from being so nn-
lawfully and criminally taken, that he
would have togdefeat an attempt un-
lawfully to take the life of a third
Person.  Fairfax, J., in 22 E. 4, 45,
Pl. 10 ; Marler v. Ayliff, Cro. Jac. 134;
2 Eol. Ab. 559; 1 Hawk, c. 60, § 23,
And it is not disputed that ALy person
who, in doing or attemptiog to do an
act which is unlawful and criminal,

Eills another, though not intending
his death, is guilty of eriminal homi-
cide, and, at the least, of manslaugh-
ter.”’  Beo dnfre, § 453,

* Supre, § 130,

4 See this discussed in Whart.-on
Hom. § 73, in notes. For negligence
generally see supra, §§ 125, 130,  Cowm-
pare U, S. v. Knowles, 4 Sawyer, 517 ;
Chrystal v. Com., 9 Bush, 669 ; Robing
v State, O Tex. Ap. 666, 671, and
eascs in following sections,

An omission to discharge a duty &g
to drainage may be indictable. R. ».
Wharton, 12 Mod, 510.

8 Supra, § 132, Bee Connzughtry ».
State, 1 Wis. 159 ; Barrell v. State, 18
Tex. 713.
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the omission to do this is not indictable, unless there be a special
responsibility to this effect imposed on the defendant. Thus it has
even been ruled that where the defendant permits an idiot brother,
residing in his house, to die from want of food, the defendant, on
this evidence alone, is not penally responsible, he not having un-
dertaken the special support of the deceased ;! and the same rea-
gsoning has been applied to a mother who neglects to supply the
wants of a lunatic illegitimate ¢hild2 But the law would be other-
wise if it should appear that the defendant, no matter what was his
relation to the deceased, had so secluded the deceased that he could
be relieved by no one else?

Sir J. F. Stephen states the rule as follows: « Every person

under a legal duty, whether by contract or by law, or by the act of
taking charge, wrongfully or otherwise, of anotber persen, to pro-
vide the necessaries of life for such other person, i3 criminally
responsible for the neglect of that duty if the person to whom the
duty is owing is, from age, health, insanity, or any other cause,
unable to withdraw himself from the control of the person from
whom it is due ; but not otherwise.”4

§ 381, By the distinction before us we are able to support the
decisioris making the father or the master penally responsible for

1 R, ». 8mith, 2 C. & P, 449. It iz restraint of A. and unable to withdraw
ctherwise if the control be exclusive, herself from AC’s countrol; otherwise,
R. z. Porter, L. & €. 394; 9 Cox C. C. net. R.wv Smith, L. & C. 607.

449, Supre, §§ 152-169. Eee, also, (2) B., a gir) of eighteen, comes from

State v. Preslar, 3 Jones N, C. 421,

2 R. ». Pelham, 8 . B. 959,

3 R.ow Bmith, L. & C. 607 10 Cox
C. C. B2, Supra, §§ 162-169 ; infre, §§
447, 1583,

4 Dig. C. L. art. 213. -

He gives the following illustra-
tions :—

(1) A. neglects to provide proper
food and lodging for her servant B.
(who is of weak mind, but twenty-
three years old) ; B.’slife is shortened
by such meglect. A. is criminally ve-
sponsible if B. was In #uch an enfee-
bled state of body and mind az o be
heipless and unable to take caro of
herself, or was under the dominion and
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zorvice to the house of her mother A.,
and is there conlined of a bastard child.
A. does not provide a midwife, in con-
quence of which B. dies. A.is not
criminaity responsible for this omis-
sion, R. ». Bhepherd, L. & C. 147,

{3) A.persnades B., an aged and in-
firm woman, to live in his honse, and
canges her death by neglecting to sup-
ply her properly with food and fire, she
being incapable of pro¥iding for her-
self from age and infirmity. A. is
eriminally responsible for his negleet.
L. . Marriott, 8 C. & P, 425. Bee R.
v. Wagstaffe, 10 Cox C. C. 530; R. ».
Downes, L. R. 1 Q. B. D. 25,

CHAP, L]} HOMIGIDE. [§ 332

omission to supply food and clothing to child or apprentice ;' but
holding that the mother, unless she assumes such exelu- o .
sive charge, is not so responsible.? Thus, an unmarried =stolawful
- dutfes, Pa-

woman, cighteen years of age, who usually supported her- rent and
gelf by her own labor, being about to be confined, returned child.
to the house of her stepfather and her mother. She was takenin labor
(the stepfather being abscnt at his work), and in consequence of
the mother’s neglect to use ordinary diligence in procuring the assist-
ance of a midwife, the daughter died in her confinement. There
wag no proof that the mother had any means of paying for the ser-
vices of a midwife. It was held that no legal duty was cast upon
the mother to procure a midwife, and therefore that she could not
be convicted of the manslaughter, of her danghter.®

It should be remembered that when food is wilfully withheld from
a helpless person, under the defendant’s spceial charge, with the
intention to kill, the offence is murder.* And the same rule applies
where a child is unjustifiably exposed to the weather.®

§ 332. A husband is responsible for his wife’s death caused by
her want of necessaries; though to support such an in-
dictment it should appear that the wife was in such a ful:fl,ﬁ;i
lielpless statc as to be unable to appeal elsewhere for aid,
and that the death was the natural and likely consequenco of the
hushand’s withdrawal of ald.® And so a husband is indictable for
homicide, who sees without interfercnee his wife take a poison he
knows to be deadly, the case being one in which his interference
wounld have prevented the wrong.?

1 R, v. Waters, T. & M.57; 1 Den.
C. C. 366; R. v. Kdwards, 8 C, & P.
611; R. ». Middleship, 5 Cox €. C.
275 ; R. v. Bquire, 1 Russ. on Cr, 621 ;
R. v, Lowe, 4 Cox C. G, 449; 3C. & K.
123; R. z. Byland, L. R. 1 C. C. 9%;
10 Cox C. C. 569 ; 1 Ben, & H. Lead.
Cas. 49 ; State ». Hoit, 3 Foster, 305.
As to parents’ dnty to child, see supra,
§ 156 ; infre, §§ 359, 447, 156367,

# R. ». Bannders, 7 C. & P. 277; R.
v. Edwards, § C. & P. 611 ; R. ». Shep-
herd, 9 Cox C. C.123; L. & C. 147,
Infra, 3§ 359 et seq.

% R. v. Shepherd, 9 Cox C, C. 123;
L. & C. 147. fnfra, § 350.

t R. ». Conide, 10 Cox C. C. 547; R. -
v. Bubb, 4 Ihid. 455. [nfra, §§ 359-
156367,

§ Infra, § 1562. As 1o neglect of
child by mother in birth, see infra, §
445,

§ Infra, 4§ 358, 1563; R. v. Plum-
mer, 1 C. & K. 600; State . Presslar,
3 Jones Law (N. C.), 421,

7 R. v. I'aine, infru, § 1583,
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§ 383, The keeper of an asylum or prison, who undertakes, to

the exclusion of others, to take care of a pauper, or

jKafﬁﬁi‘,'sém. lunatic, or prisoner, is penally respousible for the death

of such pauper, lunatie, or prisoner naturally resalting

from the defendant’s reckless neglect.! And a person who accepts

the guardianship of another is bound adequately to discharge such

guardianship? and is indictable for death caused by his reckless
neglect.d .

§ 834. In cases, however, where the party charged is unable to
supply the necessary succor, he ceases to be responsible.t
But this responsibility is not divested, in countries where
poor-houses exist, by poverty: for in such cases the
person owing the duty is bound to report the case to the publie
authorities for their relief.# Andin an indictment against a parent
for negleeiing to provide sufficient food and clothing for a child of
tender years, for whom he is bound by law to provide, it is not
necessary to aver that the parent was, at the time of the alleged
E?fen:e, of sufficient ability to perform the duty so imposed upen

im,

§ 385. A parent is not indictable for the death by starvation of
%o io cane. child competent to assist itself,” unless the parent in
pa- . .. .
city on part 50me way shut the child off from obtaining assistance ;8
g’;é}ﬁft%ﬁ nor a master under like conditions for the death of a

servant.?

Tucapacity
a delenee.

CHAP. L] HOMICIDE. [8 837.°

§ 336. Where from a conscieutious convietion that God would
heal the sick, and not from any intention to avoid the oo ...
performance of their duty, the parents of a sick child ]F(i;uzsﬂ:gin-
refused to call in medical assistance, though well abic to do  duty, when
go,and the child consequently died, this was held at com- a defence.
mon law not culpable homicide,' though otherwise under statute.?
And even under statute the death, in order to convict, must be im-
putable to the neglect.?

§337. When we come to omissions by those in charge of machinery,
ships, and railways, the question arises, Was the defend- g, 5000
ant specially charged with a particular office ?  Did injury =n¢ ovhet
to another ensue as a regular and usual consequence from ble for
his omission? If so, the defendant is to be held penally ™o
responsible.* Henece such responsibility hag been held to attach
where an engineer lcaves a steam-engine in charge of an incompe-
tent person ;¥ where the officers of a vessel omit to keep a proper
lookout ;¢ where a pilot omits to make himself properly ‘understood
by a foreign helmsman ;¥ where the officer in charge omits to ven-
tilate & mine ;* whore a railway tender omits to give the proper
signal ;? where an iron founder, employed to supply a cannon for a
publie celebration, instead of recasting a piece that had burst, fills
up the creviee with lead ;° where a mechanic, employed for the
purpose in a colliery, omits to plank up a shaft ;" where a switch-

1 Infra, §§ 334, 1585. See R. w. $ R. ». Mabbett, 5 Cox C. C. 339; R.

Huggins, 2 Btra. 882; 2 Li. Ray.
1574 ; R, v.Treeve, 2 East P, C. 821 R,
. Barrett, 2 C, & K. 343 ; R. n. FPorter,
L. & C. 394; 9 Cox C. C. 449; R. v,
" Pelham, 8 Q. B. 959 ; 1 Whart. & St.
Med. Jr. § 242,

? Bee R. ». Bubb, 4 Cox C. C. 455;
B. ». Hook, Ibid,

3 R. ». Nichollz, 13 Itid, 75.

* R. v. Hogan, § Eng, L. & . 563: &
Den. C. C. 277; & Cox C. O, 255;
Saunders’s Case, 7C. & P. 277; R. w.
Phillpet, 20 Eng. L. & L. 591 6 Cox
C. C.140: R.v. Vann, 8 Eng. L. & 11,
594 ; 2 Denn. C. C. 325, See infra, §§
359 et seq.
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#. Chandler, Dears. C. €. 453 ; though
see R. v, Bhepherd, Leigh & C, 147 ; 9
Cox C. €. 123, Bee dnfre, §§ 359 ef seq.

fR.w. Byland, L. . 1C. C. 99; 10
Cox . C. 549,

T R. v. Friend, R. & R. 20; R, ».
Shepherd, 9 Cox C. €. 123; L. & C.
147,

¥R, v. Watcrs, T. & M. 57; 1 Den.
C. C. 356; 3 C. & K. 864, Supra, §
156; dinfra, § 459,

3 Anon. 5 Cox C. C, 279 ; R. v Smith,
8 C. & ¥. 153; R. . Bmith, L. & C.
G07; 10 Cox C. C. B3: infra, § 360;
thongh see R. v. Ridley, 2 Camp.
650,

I R. . Wagstaffe, 10 Cox C. C. 530
R. v. Hines, cited Whart. on ITom. §
131, Sce supre, § 156. And see Al-
brechit ». State, § Wis., T4, infre §§
1563 et serq.

2 k. ». Downes, L. R. 1@, B. D, 25,
13 Cox ©C, C. 11L

3R. ». Morby, L. K. & Q. B. D.
571: 15 Cox C. C. 35: 45 L. T. N. 8,
285, Sew report in Central Law Jour.
for June 2, 1882, .

1 Supra, § 133 ; Rs v. Hughes, D. &
B. 0. C. 248; R. ». Haines, 2 C. & K.
368; . », Lowe, Ibid. 123; 4 Cox C.
C. 449, and seo cases cited infra, §%
343, 369, 1556,

5 Sec supra, §§ 152-69 ; R, v. Lowe, 4
Cox C. C. 449; but merely to leave
a machine at rest does not per se confer
responsibility. 1lilton’s Case, 2 Lewin,
214, Butsec fnfra, § 370, for criticism.

6 R, ». Lowe, 4 Cox C. C, 449 ; 3 C.
& K. 123; R. v. Spence, 1 Cox C. C.
352, modifying R. v, Allen, 7 C. & P,
153 ; and R. ». Green, [hid. 156,

7 R. v. Bpenee, I Cox C. C. 352.

8 B. 7. laines, 2 C. & K. 368. Infra,
§ 360,

% R. ». Pargeter, 3 Cox C. C. 191,

W R, g Carr, § C. & P. 163, cited
supra, § 154, Fafra, § 369.

1 R p. Hughes, 7 Cox C. C. 301
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tender omits properly to turn a switeh ;' and where a conductor of
a sfreet car, whose duty it is to ook out and to stop the car if it is
likely to do damage, negleets to keep a proper lookout? And the
game liahility attaches to the omission of the captain of a vessel to
stop or lower boats so as to save the life of a seaman falling from a
ship.® But, as has been seen, the duty of the defendant which he
thus fails to discharge must be one to whiek he is specifically sub-
Ject.d A stranger who sees that uniess a railway switch is turned
or the car stopped an accident may ensue, iz not indietable for not
turning the switch or stopping the car®

§ 338, The test as to giving warning of danger is, is sueh notice
Soof per-  Part of an express duty with which the defendant is
e o spe.mﬁt?ally charged ? If o, he is responsih?e for'in“jury
give notice  which is the regular and natural result of his omission;
of danger: bt if not so bound he is not so responsible.® A man,
for instance, working with snow or shingles on a roof, may throw
such snow or shingles on a street, if he give proper notice to the
passers-by, and he is indictable for injury aceruing from failurc to
give notice.” The reason is that, from the very nature of the work
in which he is engaged, such warning can only be accurately given
by himself. A stranger, on the other hand, who secs the snow or
timber aboui to fall, is not so indictable, because on him rests no
speeial responsibility. By the same process may we solve other

! Btate v O°Brien, 3 Vroom, 189. A. has means, apart from B.’s report,
See R. v, Pardenton, § Cox C. C. 247, of knowing whether such air headings
Infra, § 369, are required or not. A, omits to put

2 Com. v. Metr. R. ., 107 Mass. 236. up an air heading. B. omits to give

See, also, as to negligence of railroad
subalterns, R, ». Ledger, 2F, & F. 857 ;
R.». Trainer, 4 F, & T, 105 R. v, 8mith,
11 Cox C. (. 210; R. ». Birchall, 4 F.
& F. 1087; R.v. Gray, 4F. & ¥. 1098,

3 11, 8 ». Xnowles, 4 Sawyer, 517.

i R.v. Gray,4 F. & F. 1098; E. ».
Barrett, 2 C. & K. 343,

& See Whart. on Hom. § 80.

B R. #. Bmith, 11 Cox C. C. 218, It
is the duty of A. to put up air headings
in a colliery where they are required.
Itis the duoty of B. to give A. notice
where an air beading is required. But
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A notice that one is wanted. An ex-
plosion follows, and C. is killed. Both
A, and B. have killed C. R.v. Haines,
2 C. & K. 368, as cited Steph. Dig. art.
220,

? Archbeld’s C. P. 9th ed. 9; 3 Inst.
70 ; Foster, 263. Bo, also, the case in
Pauli Rec. Sent. v. 23. § 12, “ &
puiator er arbore, cum rumum dejiceret,
non proclamaverit, wt vifnretur, atyue tn
procteriens ejusdem ictu homo pererit, etsi
in legem mon incurrit, in metallum dam-
natur,”

CHAP, 1.] : HOMICIDE, [§ 340.

questions which not unfrequently arise. A railway subaltern
neglects to give the proper signal, and a collision results ; and here,
if the subaltern in question was specially charged with the duty of
signalling, he is eriminally responsible ; otherwise not.! A light-
house keeper permits his light to go out and a vesscl is consequently
wreeked. Is he penally responsible ? Certainly so, if he is spe-
cially charged with the office of lighthouse keeper at that poim?,
and. if this is the kind of light on which seamen depend for guidance.
But supposing & number of persons residing on the shore, are in the
habit of keeping lights in their windows, the omission of one of these
persons to light his windows, from which serious mischief ensues,
would not be indictable. The same distinction may be applied to
parties employed to give fire-alarms? In such cases, also, the
party employed to give notice is not indictable for the omission
when he had no knowledge of the danger, such want of knowledge
not being imputable to his negligence.*

§ 330, If the duty is one merely diseretionary, no indictment
lies for its non-performance. Honce, trustees having i ai0.
power to repair roads are not criminally responsible for ment lies

. CN . for Mailure
the death of a person resulting from an cmission on their F disere-
. l(l]l}ll'y
part to repair.? duty.

§ 340. The distinetion in this respect between a con myere must

. i s bea causal
dition and a cause has been alr(.aady discussed.® A Dbeo catss
condition is a prior act without which a subsequent act Dbetween

. . . the vegli-
cannot exist. A. sells to B. an cxplosive oil, which after- geuce and
wards, from omission on B.s part to take due care, the fujury.
explodes. The sale from A. to B. is a condition of the subsequent
explosion, but A. is not the cause of the explosion, if it be shown
that the oil when sold was in the condition im which oils of the
game class are regularly brought to market. On the other hand,
if the oil was not in such condition, but was of such a character

that it would explode unless precautions unusual and unnecessary

in regular business were taken by the purchaser, then A. by his

1 R, ». Pargeter, 3 Cox C. C.191;
R. v. Spence, 1 Ibhid. 352; R. v. Benge,
4F. & F. 504, Infra, §% 348-9, 1585,

2 See Whart. on Hom. § 81.

# Com. v. Hartwell, 128 Masz. 415,

4 R. ¢, Poeock, 17 Q. B. 34; b Cox

C. C. 172. See supra, § 154, for Sir J.
¥. Stephen’s summary of this case.
And see distinetion taken, supra, § 130,
5 See supra, §§ 130, 153 ef seq.; and
sea, also, R. v. Pelham, 8 @. B. 959,
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misconduct in selling the oil in such a state is the eause of the
explosion, and is penally responsible for its results. So the city of
B. distributes unwholesome water which it obtains from C. under a
coniract made with the latter. C. is the eondition of the distribu-
bution, but he is not the cause, unless the water which he supplied
the city was unwholesome at the time of the supply.!

A husband and a wife, to take another illustration, disagree, and
she subsequenily, when he has left her, wanders from she honse
and perishes in the woods. Here the disagreement may be the
condition of the wife’s death, but not its cause, if she loaves the
houge of her free will and not paralyzed by terror produced by his
viclence.3

A physician acts negligently in the treatment of a wound.
The person wounding is responsible for the death, if the physician’s
negligence was such as is ordinarily incidental to medical practice.?
The physician’s negligence was a condition of the death; the
wound its eqnse,t

Even if an injury be given by A., which puts B. in a position in
which he receives a fatal wound, this is not homicide in A., unless
the wound was the natural and probable result of his act.

§ 341, In all that relates to the management of the master’s
Mastor business the servant is to be regarded as the master’s
lisble for  instrument; and as the master is responsible for the de-
STVADk fective or mischievous action of his machine, so is he
responsible for the defective or mischievous action of his servant.®
When, however, the servant leaves the orbit prescribed by his
master and undertakes excursions on his own account, then the
master’s responsibility ceases. We here fall back on the principle
elsewhere invoked, that there must be a direct eausal connection
between the defendant’s malfeasance or nonfeagsance and the injury.

. GHAP. L] HOMICIDE. 5 844,

The interpositicﬁ of a human will acting independently of the de-
fendant and in an eccentric orbit, or the interposition of sotme
extraordinary natural phenomenon, breaks this casual connection.!
Hence where A., through his servants, makes fireworks in his
house, contrary to statube, the master is not responsible for an injury
causcd by an independent culpable mismanagement of the fireworks
by one of the servants.? _

§ 842. To an indictment for negligence it is no defence that the
defendant’s business was lawful. If bhe acts negli- No defonce
gently, and from his negligenee, as a natural, usual, and thut busi-
likely result, death follows, it is undoubtedly man- i ne®
slaughter.? Such also is the law with regard to manu-
facturers and workmen ;' to persons having charge of children or
dependents,® and to officers of steam and other vessels.

§ 343. Whoever possesses a dangerons agency must take such care
of it as good business men, under such circumstances, are Negligent
accustomed to apply ; and if from his neg]e_ctm‘g to ex; ;:ﬁn‘:lisdm-
ercise such care death ensue to anether, he is liable for ?nggirég&e
manstaughter.” Illustrations of this principle will be '
given in the following sections. o

§ 344. Wantonly, theugh without malice, and without congldering
the probable.consequences, to discharge firearms, _the shot Negligent
from which will pass a place where persons are likely 10 uscof fire-

- 4Tine 1I0-
be, is negligence, whose results are impufable to the [yee,
person offending® A fortiori is it manslaughter in the

1 Supra, § 246. Dev., & Bat. 385, As to the use of
t Bennett’s Case, Bell C. C. 1. spring-guns and man-traps see infre, §
8 Supra, §§ 152-169. 507,

¢ Infra, § 359, See R. ». Bennett, & Burton’s Case, 1 Stra. 138 ; People
Bell C. €. 1; 8 Cox C. C. 74, v. Fuller, 2 Parker €. R. 16; Bparks
& Infra, §§ 351, 1563 ef seq. r. Com., 3 Bush, 111 ; State v. Roanes,

1 Btein v. Btate, 37 Ala. 123, Supra,
8§ 153 ef seq.

? State r. Preslar, 3 Jones N. (., 421,
Supre, § 354 and see as to causal re-
lation sapra, §§ 152-69,

Y Supra, § 164

4 Az to coniributery negligonce, see
supra, § 163,

& Supre, § 169,

©® Bee supra, §§ 135, 247; infre, §§
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1422, 1503 ; Com. v. Metrop. T, L., 107
Mass. 236; Com. ». Boston R. T., 126
Mass. 61,—cascs under a spevial statute
making corporations indictabls for neg-
ligence of servants. Swpra, §§ 91 et
seg.  And see R. v Medley, 6 C. & P,
292; R. », Dlxon, 3 Manle & 8. 11;
Tubervillo v, 8tampe, 1 Ld. Ray. 264
Com. v. Nichols, 13 Met. 259 ; Com. »,
Morgan, 107 Mags. 199.

§ Injra, § 302 et seq.

T See supra, §% 133, 154, 161, 1688,
infri, § 369, and see R. . Sullivanm, 7
C. & P. 641 : R. ». Carr, 8 C. & P. 163
E. ». Hutchinson, 9 Cox €, C. §55;
R. ©v. Weston, 14 Ibid. 346; 11 E.
tv. Warner, 4 McLean, 463; U. 8. ».
Freeman, 4 Mason, 505 ; People v. Me-
lius, 1 N, Y. Cr. 289 ; Stats v. F Brien,
3 Vroom, 169; State v, Hoover, 4

2 Dev. 58; Studstill ». State, 7 Ga. 2;
Collier v. State, 3% (a. 31; Bizzell o
Bocker, 16 Ark. 308; State v. Vance,
17 lows, 138 : State ». Hardie, 47 Iowa,
647 ; Btate v. Emery, 68 Mo. T7. Bee
supra, §§ 161, 166. In State v Hardie,
47 lows, (47, a revolver was fired
playfully for the object of frighten-
ing a lady. The revolver was loaded,
and she was killed. This was held
363
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common law if one mnegligently discharge a gun in, or towards a
public place or strect, and kill one whom he does not see.? Where
the shooting is malicious the offence is murder.? Of course if the
discharge was in performance of any legal duty the law is other-
wisc.® Nor 1s it manslaughter when the person using the weapon
(there being no neglizence) is not aware that it was loaded.

manslanghter, For other illustrations

of practical jokes, sec SBtats v, Roane,.

2 Dev. 58; Collier ». Btate, 39 Gfa. 31,
Infra, § 373 a.  And see Errington’s
Caze, 2 Lew. 217; R. ¢ Conner, 7 C.
& P, 438 ; Adams ». Btate, 65 Ind. 565,
Eobertson v. State, 2 Lea, 235,

U Supra, § 161; R. ». Campbell, 11
Cox C. C. 323; R. v. Jones, 12 Ibid.
628 ; Feuple . Fuller, 2 Parker C. R.
(N. Y.) 16; Sparks » Com. 3 Bush,
111; Btate ». Vance, 17 lowa, 158.
See R. ». Hutchinson, 9 Cox C, C, 555 ;
R. #. Archer, 1 ¥. & F. 3i1—a case of
unlawful snatching of a loaded gun,
when it aceldentally went off; K. o
Balwon, L. R. 6 Q. B.D. 79, 14 Cox C.
., 494, where the defendant was firing
a rifle at atarget, and killed a boy in a
garden 393 yards distant, the boy being
out of sight, and where the conviction
was affirmed by the court of Crown
Cases Resorved. See Comments in Lon-
don Law Times, Dee, 11, 1880, p. 95 ;
Whart. on Neg. §§ 92, 36, 853. See
Haack v. Fearing, 5 Robertson, 528,

2 Hee supra, § 519 ; Golliher v. Com.
2 Duvall{(Ky.), 163. In R. », Noon, 6
Cox C. C. 137, the defendant fired a
pistol at C. on horseback and killed D.
This was held murder, though it was
szid that if the object had been by
‘‘appropriate’’ means (e.g., firing in
the air) to frighten C.'s horse, the
offence wonld have been manslaughter.
Bee infra, § 373 a.

3 R. v. Hutchinson, supra.

Whero deer had entered a cornfield,
and were beating down the corn, the
owner went with his servant to watch
at night with & gun, and charged him
to fire when he heard anything tush
into the standing corn ; and npon the
owner rushing into the corn in another
part of the field, the servant fired and
killed him. In -the first passage
wherein Lord Hals mentions this case,
hLe seems to think that it amounted to
manslanghter, for want of due diligence
andeare in the servant in shooting upon
such & token as might befall a man as
well as a deer; however, he says, it
was a queslion of great diffieulty. But
in a subsequent part of his work, as is
noticed by Mr. East, the learned author
relating tha same cage, which Lad been
determined by himself at Feterborongh,
§ays, that he had roled it only to be
misadventure; for the servant was
misguided by his master’s own diree-
tion, and was ignorant that it was any-
thing else but the deer. But it seemed
to him that if the master had not given
such direction, which was the aceasion
of the mistake, it wonld huve been
manslaughter ; because of the want of
due caation in the servant to shoot
before Le discovered his mark. Boin
the case above cited, where a gentle-
man on alighting from a chaise fired
his pistols in the street, which, by acei-
dent, killed a woman, it was ruled
manslanghter; for the aet was likely

4 Nelson v, State, § Baxt, 595,
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§ 345. Whoever negligently exposes pOiSOI.l in _such a way that
as an ordinary consequence it produces death is guilty t:]f Negligent
manslaughter ;* though as has been already seen, his exposure
penal responsibility ceases if the poison was taken.thrcnugh Tndhetabne.
the negligence of the deceased, orof that of en indepen-
dent responsible third person.? ' .

§ 346. It is also settled that he who administers poison mnegli-
gently to another, causing death, is gui]ty_oi‘ WAL e
slaughter ; and it is sufficient to establish negligence in ﬂﬁﬁ'&fﬁ'
this respect that he ought to have known the pernicious sion of
character of the drug he administered. Cui facile est PO
scire, e detrimento esse debet ignorantia sua.® ) Thig principle has
been frequently recognized in our criminal jurisprudence.d _Thus,
it is manslaughter in a nurse to produce the c.ficath of'a ch_llti by
negligently administering to it laudanum with the intention ?f
quieting it ;* ‘and for an apothecary negligently fo label ¢ 1auda1_1um
as * paregoric >’ thereby causing death.® To lpake a person liable,
however, for the conscquences of communicating poison, or other
deleterions matter, he must either be cognizant of its dangerous
properties, or be in a position in which he ought to be so cognizant.”

§ 347. When an overdose of intoxicating liguors is negligenfly

to breed danger, and manifestly im-
proper. -1 Hale, 475; Burton's Uase,
1 Str, 481

Ehooting at deer in another’s park,
without leave, is an nolawfal act,
though done in sport, and without any
fulonious intent; and, therefore, if a
hystander be killed by the shot, such
k‘illiug will e manslaughter, Fost.
203,

it Las, however, been held that a
person who nnlawfully keeps powder
in his housoe is not responsible for mis-
chief caused by negligent meddling
with it by his servants. R.». Bennett,
Bell C. C.1; 8 Cox C. C. T4

! See supre, §§ 183, 16}, 166; 1
Hale, 431 ; R. ». Chamberlain, 10 Cox
C. C. 486. When a man lays pelsen

1o kil rate, and another man takes it
and it kills him, if the poison waslaid
in snch a manuver and place as to be
mistaken for {ood, it is manslaughter;
if otherwise, misadventure ouly. 1
llale, 431, Bee R. ». Michael, 3 C.
& P.356: 2 M. C. C.120, where it
is held murder_to wmaliciously admin-
ister poison through an unconkeions
agent.

? See supra, §§ 152-169.

3 Ses Whart., on Neg. §§, 01, 440,
441, 853, und supra, §§ 107, 111, 128,
317 wfra, § 269,

4 Tessymond’s Case, 1 Lew. 169.

E Ann v. State, 11 Humph. 15%.

6 Tessymond’s Case, 1 Lew. 169.
See supra, §§ 107, 111, 128, 317.

7 Infra, § 524.
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foox?gai?ng- adm?n’istered, producing death in the recipient, the person
liguors, administering is guilty of mansiaughter.!

: §' 848. Those condueting or driving a locomotive
lf_)afl'ﬂl‘llf’oezg of engine are bound to show in their calling the diligence
E?Eﬂﬁ 53;11‘ that good and pmdt?nt officers in such departments gre
ing from  ccustomed to exercise, If, from lack 8f such diligence,
el wunb  death eusues cither to a passenger in the train or a

traveller on the road, the officer guilty of the neglect is
liable for manslaughter? In carrying out this principle, where tho
switch-fender of a railroad was indicted in New J ersey for man-
slaughter in neglecting properly to move a switch wherehy loss of
life ensued, it was held pot nceessary to prove that the neglect wag
wilful or reckless; and that the question whether due :;are wag
shown was for the jury.s
§ 849. When a collision occurs on a railroad, and death is caused,

Where the person respousible, by the English rule, is the man
there s actnally in charge of the engine, and whose negligence
fs“l";&;lfﬁf{; f:aused the accident at the time of the collision ;4 and he

13 respousible if he leave the engine in charge of an in-
competent person.® But it has been ruled in England, that unless

the I_aw imposes a duty on the owners of a railroad to watch a

crossing, they are not responsible for injuries which might have

be.en avolded by having a gnard at the crossing. Thus wiere the
private servant of the owner of a tramway, erossing a public road

was Infrusted to watch it, while he was absent from his duty 31:

accnc?ent happened, and a person was killed. The charter did,not

require the owner to watch the tramway. It was held that there
was no duty between the owner and the public, and there

' fore his
servant was not guilty of negligence,

80 a8 to make him guilty of

! R.v. Martin, 8 C. & P. 211; R, ».
Packard, 1 C. & M. 236, See, fully,
Whart, on Hom. § $3.

? Bee iopic discussed at larga in
Whart. on Neg. §§ 645, 795, As to
statntory penaliies on corporations,
ses supra, § 91,

Clelland, a telegraph operator, wasg
eonvicted of negligence in giving 3
wrong signal to the conductor of an
approaching train, in consenence of
which 2 collision and death ensued.
Bee N. Y. Times, Jan, 13, 1875.

. * R. ». Birchall, 4 F. & F. 1087.
3 Btate ¢, O’Brien, 3 Vroom, 169. When thera i3 malice, it 3 murder.

In the Hudson County (New Jerseyy See Golliher =, Com., 2 Duvall (Ky.)
Court of Quarter Sessions, on Tues- 164, ,

day, Javuary 12, 1875, John 8. Me- % R. ». Lowe, 4 Cox C. C. 449
366 '
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manslaughter) But it is otherwise when a railway tender or wateh-
man undertaking to act as such, to the exclusion of others, neglects

to give the proper signal.?
§ 350. In such cases a specific

Thus, where the prisoner was the driver and the deceased

personal duty must be proved.

But must

was the fireman of a steam-engine on a railway, and bespecific

the death of the latter was caused by the engine coming

duty.

into collision with a train standing on the same line of rails, owing
to a neglect on the part of the person in charge of the engine to

1 R, »» Bmith, 11 Cox C. C. 210.

2 Supra, §§ 125, 130 of seq., 133, 328,

On an indictment in England against
an engine driver, and a fireman of a
railway train, for the manslavghter of
persons killed while travelling in a
preceding train, by the prisoner’s train
running iato it, it appeared that on the
day in guestion special instractions
had been issued to them, which in
some respects differed from the general
rules and regnlations, and altered the
signal for danger, so as to make it
mean not “ stop,’’ but * proceed with
cantion ;’’ that the trains were started
by the superior officers of the company
irregularly, at intervals of aboat five
minutes ; that the preceding train had
stopped for three minutes, withoutany
notice to the priscmers except the sig-
nal for caution; and that their train
was being driven at an exceszive rate
of speed ; and that then they did not
glackon immediately on perceiving the
signal, but ahnost immediately, and
that as soon 2s they saw the preceding
irain, they did their best to stop, but
withont effect. It was held, first, thai
the special roles, so far a5 not consis-
tent with the general rules, superseded
them ; secondly, that if the prisoners
honestly believed they were observing
them, and they were not ohviously ille-
gal, they were net eriminally respon-
sible ; and, thirdly, that the fireman
being bound to obey the directions of

the engine driver, and, so far as ap-
peared, having done so, there was no
case against him. R.v. Frainer, 4 F.
& F. 105. Bee 28 to engineer, Com. v.
Kuhn, 1 Crumrine (Pittsburg), 13.
Jnfra, § 1586. Az to causal relation,
geo supra, §8 152-169, 338,

Where a fatal railway accident had
been cansed by one trdin running off
the line, at 2 spot where rails had been
taken up, witheut allowing sufficient
time to replace them, and also with-
ont giving sufficient, or, at all vvents,
effective warning to the engine driver:
and it was the duty of the foreman of
the plate-layers to direct when the
work should be done, and also to direct
effective sighals to be given; it was
held, that though he was under the
goneral control of an inspector of the
diatrict, the inspector was not liable,
but that the foreman wus, even al-
though there had alse been negligence
on the part of the engine driver in not
keeping a sufficient lookout. R. w.
Bengo, 4 F. & F. 504. And clearly
wherce an officer charged with the dnty
neglects to give the proper signs, where-
by a collision accurs, causing death,
such officer iz guilty of manslaughter. .
R. v. Pargeter, supra, §§ 337, 338; in-
fra, § 1586. DBut the indictment must
aver the omission to give dne signals,
to make evidence to this peint admis-
sible. Com. v. Fitchburg R. R., 126
Mass. 472.
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keep a sufficient loockout, and there was evidence that it was the
duty of the prisoner or of the deceased to keep a lookout, but
there was no evidence as to which of the two was charged with the
duty at the time of the collision; it was held that as there was no
specific duty proved on the defendant, he was entitled to an
acquittal.! Nor where a statute imposes penal liability for injury
“to passengers, is a railway corporation indictable for an injury
sustained by a person who, the train having overshot a station, hag
left the train when in motion, and is struck by another train while
making his way to the station.?

§ 351. It is manslaughter negligently to drop articles on a
Killing by t}fomughfare l?y whi(.}h & person I_Jass.ing.is strack and
negligently killed. Of this a pointed illustration is given in a case
amitiea®  tried in the Old Bailey, in 1664. The defendant was
:;:Eg;htcr. employed upon a bu_ilding, thirty feet from the highway,

and threw down a piece of timber, having first cried ous
to stand clear. The timber fell upon a person who happened to Z0
out of the way to pass underneath, and killed him. It was held
misadventure only, though it was said that if the house had been
on a constant thoroughfare, it would have heen manslaughter, sup-
posing the warning given to have been imperfeet.?

On the other hand, a merchant, who was raising a cask of wine
to a third story, over a crowded street, and who let the cask slip,
whereby two women were killed, was held guilty of manslaughter,
ag, under the circumstances, the method taken of raising the cask
was not sufficiently guarded and no due notice was given.!

§ 852. By the Act of Congress of July 7, 1838, § 12, it was

N provided that “ every captain, engineer, pilot, or other
gfp“;’[g{fgaff person employed on board of any steamhoat or vessel
ﬂ;‘ﬁ'grzggg propelled in whole or in part by steam, by whose mis-

conduet, negligence, or inattention to his or their re-
spective duties the life or lives of any person or persons on hoard
such vessel may he destroyed, shall be deemed guilty of man-
slaughter, and upon conviction thereof before any Circuit Court of
the United States, shall be sentenced to confinement at hard labor

1 R. v Gray, 4 F. & F. 1008. % R. ». Hull, Ecl. 40,
¢ Com, v. Boston & Me. R. R., 129 4 E. v, Rigmardon, 1 Lewin, 180,
Mass, 500. Bee, however, as to con-
tributory negligence, supra, §§ 163-4.
368
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for a period not more than ten years.” Tinder this act it has been
held that there must be a causal connection between the negligence
and the injury, and that the former must appear to be the prezimate
cause of the latter.! JInfemt, in accordance with the principles
already stated, does not enter into the issue ; it is enough if the de-
fendant, being an officer charged with the particular duty, neglected
such duty.? A part owner, assuming the duty of an officer, is re-
sponsibie under the act; but one officer is not liable for another’s
negligence, unless participating in or prgmoting such negligence.*
Casus, or incvitable accident, is, of course, a good defence.® If the
death is imputable to the imprudence of the deceased, the defendant
is not liable unless such imprudence was a natural result of the de-
fendaut’s negligence.$ '

The responsibility of steamboat officers for collisions is gauged
by the same tests as that of other persons wielding dangerous
agencies.? *

§ 853. Independently of the principles just announced which bear
with as equal force upon land as upon water collisions,
it must be remembered that there are cases in which the .’3;‘?53 ﬁ;o'
driving of an unsafe horse, like the navigating of an g‘]“l’fﬁ;“m
unsafe ship, makes the offending party guilty of man- ot
slaughter if death ensue. Thus if a person, breaking )
an unruly horse, ride him amongst a crowd of people, and death
ensue from the viciousness of the animal, though this appear to

1 1. 8, v, Collyer, Appendix Whart. ? T. 8. v. Warner, 4 MoLean, 463;
on llom. ; and see, also, 1. 8. . War- T. 8. », Keller, 15 Fed. Rep. 633. Bee
ner, 4 McLean, 463; U. 8. v Taylor, Stcamboat New World v. Eiug, 16 How.
5 Ibid. 242; 8. P., R. v, Creen, 8 C. U, 8. 460. In T. 8. v Duig, 4 PFed.
& P. 156. * By negligence or inatten- Rep. 103, it was held that the place of

tion in the maunagement of steamboats
is undoubtedly meant the omission or
commission of any act which may nat-
urally lead to the consequepees made
c¢riminal; and it is no matter what
may be the degree of misconduct, whe-
ther it is slight or serious, if the proof
satisfy thati the getfing fira to the hoat
was the neeessary or mozt probable
cause of it.””  Ingersoll, J., in U, &, ¢
Collyer, citing charge in U, 8. ». Farn-
ham, 2 Blateh. 528.

voL, 1,—24

misconduet has in such cazses jurisdie-
tion,  Supra, § 202,

3 7. 8. v Collyer, wt supra.

4 Ibid.; 8, P., B.v. Allen, 7C. & P.
153; K. v. Gregory, 2F. & F. 153; 1.
o Birchall, 4 Ibid. 1087.

5 T1. B. », Warner, 4 McLaan, 463.

¢ Whart. on Hom. § 105; U. 8. v
Warner, 4 McLean, 463.

* R. v Taylor, 3 C. & P. 672; B. =
Allen, 7 Thid. 153; R. v. Green, Ibid.
154. ’
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have been done hecdlessly and incautiously, and not with an intent
to do mischief, the crime will be manslaughter;' while it would
be murder if the rider intended to diver{ himself with the fright
of the crowd,® or to have serionsly injured any one whom he might

CHAP. L] HOMICIDE. [§ 356.

danger. To drive rapidly on an open country highway, where the
danger of collision is slight, is not negligence. On the other hand,
rapid driving in a thronged sircet invokes a peculiar degree of
caution.!

strike.’

§ 354, Certain particular conditions, however, must be main-

tained in driving, which it is well to keep in mind. Any

Rapidity Lo ! . .

which puts - degree of rapidity on a thoroughfare, inconsistent with
¢ nors . -

out of the degree of gheck with which the horses may be held,

b ke the ow ible ; and this rule appli

imposes 2y make the owner responsible ; and this rule applies

Hability.  though it appear that prior eaution by the person struck
might have kept him out of danger, unless such want of caution was
the immediate cause of the disaster.?

§ 855. The care to be exercised 1s that which eareful drivers are

accustomed to use.®
Cure tobhe

Hence, a driver who fails to exer

that usual  Clse such care and thereby injures another is penally

to prudent
drivers,

11 East P. C. 231.

® 1 Hawk. P. C. ¢. 31, #. 68.

5 1 1lale, 475 ; Foster, 263; Lee ».
Btate, 1 Cold. (Tenn.) 62. Supra, §3
111, 113, 319,

¢ Whart. on Neg. §§ 306, 323, 388;
R. v. Walker, 1 C. & P. 320; R. v
Mastin, 6 Ibid. 396; R. r. Timmins,
7 Ibid. 499 ; R, ». Swindall, 2 Carr, &
Kir, 229 ; 2 CoxdC. C. 273. Supre, §§
147, 163.

5 Whart., on Neg, §§ 3146, Com-
pare B, v. Haggins, 2 Stra. 852 2 Ld.
Ray. 1574 ; 1 Hazale P. C. 486,

€ R. v. Murray, § Cox C. C. 50%; R.
», Gromt, 6 C. & P. 629 ; Pitts v, Gaines,
I 8ir. 635; 2 Ld. Ray. 1402; Hall «.
Pickard, 3 Camp, 1584 ; Barnes v. Hurd,
11 Mass. 57. Supra, §§ 133 of seq. A
foot-passenger in England i= mot ex-
clnded from the use of the earriage-
way thongh there be a fuot-path, and
hence the killing of him by a carriage
is manslanghter in the owner if rea-
sonable care was not used. Thus, a
tradesman was walking on s road,
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responsible.® As a rule, care is to be proportioned to

about two feet from the foot-path, after
dark, but there were lamps at eertain
distances along the line of road, when
the prisoner drove in a cart drawn by
one horse, at the rate of from eight to
ten miles an hour, according to some
witnesses, and from six to seven miles
an honr, aceording to other witnesses ;
the prisoner sat on some sacks, laid on
the bottem of the cart, and he was
near-sighted. Other persons, who were
walking along the same road, had with
considergble difficulty got out of the
way of the prisoner's cart. Bolland,
B., 10ld the jury that the question was
whether the prisoner, having the care
of the cart, and being a ncar-sighted
man, condncted himself in soch & way
as not to put in jeopardy the limbs and
lives of hi= majesty’s saljects. 1f they
though he had conducted himself pro-
perly, they wonld say he was mnot
gnilty; but if they thought that he
acted carelessly and megligently, they
would prononnge him guilty of man-
slanghter. R. ». Grout, 6 C. & P. 629,

§ 856. When two drivers were negligently racing with their
respective earts on a public road, and one of the carts

killed a traveller on tho road, both drivers were held

responsible for manslaughter.?

good in respect to all cases where an injyy is produced |

' R. v Swindall, ut supra; Comp. v.
Metrop R. R. 107 Mass. 236; Whart.

on Homicide, § 111, where the authori--

ties are given at large.

A, was driving & cart with four horses
in the highway -at Whitechapel, and
he being in the cart, and the Lorses
upon a trot, they threw down a woman,
who was going the same way, with a
burden upon her head, and killed her,
Holt, . J., Tracy, J., Baron Bury, and
the Recorder, Lovel, held this to be only
wisadveniure. Bunt by Holt, C. 1., if it
had been in a street where people usu-
ally pass, it had been manslanghter.
1 Xast P, €. 263. DBut upon this case
Mr. Kast remarked @ “° It must be taken
for pranted, from this note of the case,
that the accident happened in a high-
way, where people did not wewally pass;
for otherwise the circomstance of the
driver’s being in the eart, and going so
much faster than js usnal for carriages
of that construction, savored much of
negligence and impropriety ; for it was
exiremely difficult, if not impossible,
to stop the ecourse of the horses snd-
denly, in order to avoid any person
who could not get out of the way in
time. And, indeed, such conduect, in a
driver of such heavy carriages wight,
under most circumstances, he thought
to betoken a want of due care, i any,
though but few, persons might pro-
bably pass by the same road. The

All parties
concerned

And this role holds lableas

principals.

greatest possible care is mot to be ex-
pected, nor i it required ; but whoever
secks to excuse himself for having un-
fortunately occasioned, by any act of
kis own, the death of another, cught st
least to show that be took that care fo
aveid it which persons in similar situa-
tione are accustomed to do.’” 1 EastP.
C. 263,

Carter must stand at lorve’s head.—
A carter, if he does not have the
means of controlling his horse when
standing in the cart, is bound to keep
gt his horse’s head or side, and if in
cobsequence of his neglect in this re-
spect death follows, he is gnilty of
manslaughter. Upon an indictment
for manslaughter, the evidence was
that the prisoner, being ecmployed to
drive a eart, =at in the inside instcad
of attending at-the horse’s bead, and
while he was sitting there the cart
went over a ¢hild, who was gathering
upflowers onthe road. Bayley, B., held
that the prisoner, by being in the cart
instead of at the horse's head or by its
side, was guilty of negligence; and
deuth having been eavzed by such neg-
ligence, he was gnilty of manslanghter.
Knight’s Case, 1 Lew, 168. Y. Rep-
sher ¢v. Watson, } Phila. 24; 7 Penn.
8t. 365,

t R. v. Swindali, 2 C. & K. 229; 2
Cox C. €. 141.  Supra, § 558.
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to an innocent third person by a colligion between two parties who

are both negligent.!

§ 857. He who lets loose a dangerous animal is responsible for

Letting death caused by such animal, provided he either knew of
loos ne  the animal’s dangerous tendencies? or was in such a
animals,  position that he should have known of such tendencies.?

If the mischief was undesigned by the defendant, the offence is
manslanghter ; if designed, murder.*

§ 358, The deing an act, or the imperfeet performance of a duty
Killingof towards a person who is helpless, which naturally and

helpless

person by  ordinarily leads to the death of such persen, is murder,
negliget  if Jeath or griovous bodily harm is intended ; and man-

act 1x man-

slaughter.  glaughter, if the cause is negligence.®
§ 359. So far as concerns the neglect of a mother to properly
attend to a bastard child after birth, statutes’ exist in
chiid by which the common law offence is absorbed. Independ-
parent’s  antly of these statutes, it may be generally stated that

Death of

neglect is

man- for a parent, having special charge of an infant child, to

slaughter.

! Qolegrove ». N. Y. and N, H. R. R,
20 N. Y. 492; aff. 8. C. 6 Duer, 382;
Lockhardt v. Lichtenthaler, 46 Penn.
8t, 151; Barrett ». The Third Ave. R,
R. Co., 45 N.¥. 628; Thoronghgood ».
Bryan, 8 C. B. 115; Catlin ». Hills,
Ihid. 123; R. », Haines, 2 €, & K. 368.
For farther distinctions see Whart. on
Neg. (2d ed.) § 395; Ammstrong +. R.
R., L. R. 10 Exch. 477,

2 R. ». Dant, L. & C. 587; 10 Cox C,
C. 102, _

3 Supra, § 207; Whart. on Neg. §
o04, :

4 See fully Whart. on Hom. § 125,

6 I v. Walters, C. & M, 164; R. v,
Smith, L. & C. 607; 10 Cox C: C. 82
Hee supra, § 156; U. 8. ». Knowles, 4
Sawycr, 517. 8ir J, F. Stephen (Dig.
C. L. art. 223) thus states the point in
Walters's case : A, recently delivered
of a child, lays it naked by the side of
the road, and wholly conceals its birth,
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so culpably neglect it that death ensues as a consequence

It dies of cold. This is murder or
manslaughter, according as A. had or
hiad not reasomable ground for believ-
ing that the child would be preserved.
On this he eomments as follows :—

#This easo appears to me to illus-
trate the true doctrine on the subject
better than the old and often quoted
case of the woman who left her child in
a place where it was struck by a kite
and killed. The peint of that case I
taks to be, that the striking by a kite
was an oceurrence sufiiciently likely to
impose upon the mother the duoty of
guarding againstit. Eites having been
almost exterminated in England, their
habits are forgotten. DBut to Iay a child
on the ground in Calcutta wonld be to
expose it to almost certain and speedy
death from kites and other birds of
prey. I have myself been astruck by a
kite which had just struck at ome of
my children.™

CHAP, L] HOMICIDE, {§ 359.

of such neglect, is manslaughter if death or grievous bodily barm
were not intended ; and murder if there was an intent to inflict death
or grievous bodily harm.! To constitute murder there must be
means to relieve, and wilfulness in withholding relicf.2 1If the parent
has not the means for the child’s nurture, his daty is to apply to.
the public authorities for relief; and failure to do se is itself cul-
pable neglect, wherever there are public authorities capable of afford-
ing such relicf? Hence, as we have seen, it is not necessary to
aver in the indictment possession of means by the parent.*

When a child grows to sufficient age to be capable of applying
for aid himself, and is at full liberty so to do, then the parent’s
negleet to supply his wants is not the subject of indictment.* Nor
can the parent’s conscienticus errors of judgment in matters of
medical treatment be at common law punished.t

Much doubt exists as to the legal obligation of a father to sup-
port an illegitimate child, though as to the fact of the moral duty
there can be no question.” Pafendorf teils us® that * maintenance
is due not only to legitimate children, but even to incestuous issue.”

~ But be this as it may, it is clear that when a party assumes the

guardianship of a child, whether as putative or step-parent, he be-
comes responsible for mismanagement or neglect.?

A married woman, however, cannot be convicted of the murder
of her illegitimate child, three ycars old, by withholding from it
proper food, unless it be shown that her husband supplied her with
food to give the ehild, and that she wilfully withheld it."

To place a helpless infant child in such a position that it cannot

1 Supra, §§ 156, 331, 874; infre, §§ § Supra, § 336.
1563-8; R. v. Chandler, Dears. C. C. ? Nichole ». Allen, 8 C. & P. 35,
433 ; R. v. Mabbett, 5 Cox C. C. 339 ; § Book 4, ¢. 11, 3. 6.
RE. ». Bubb, 4 Ibid. 455; R. ». Conde, g Btone v, Carr, 3 HEsp. 1; Cooper v.

10 ibid. 547; R. ». Ryland, L. R. 1 C.
. 99; 10 Cox C. C. 569, See, how-
ever, R. v. Knights, 2 F. & F. 46.

? R, ». Saunders, 7C. & P. 277,

3 Supra, § 385; R. v Mabbett, 5
Cox C. C. 33% ¢+ R. v. Bubb, 4 Ibid, 455,

4 R. v Ryland, L, R. 1 C. C. 99;
10 Cox C. C. 569,

5 Supra, § 335 dnfra, § 1585; R. o
Shepherd, & Cox €. C. 123; L. & C.
147.

Martin, 4 East, 77; Williams v. Huteh-
inson, 3 Comst. 312; Bharp ». Crop-
sey, 11 Barb. 224; Murdeck ». Mur-
dock, 7 Cal. 511; Gillett ». Camp, 27
Ma. 541 ; Hussey ». Roundtree, Bus-
bee Law (. C.), 110; Lantz ». Frey,
14 T'¢nn. 8t. 201 ; Davis v Goodenow,
27 Vt. 715 Brush v». Blanchard, 18
iil. 46; Behouler Dom. Rel. 378.
1 R, v Saanders, 7 C. & P. 277.
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live is murder if the intent be to kill ; and manslanghter if the de-
sertion be negligent.t

§ 360. The same general principles are applicable to prosecutions
against masters for neglect of their servants and appren-

f,fa;fmt.'o?nd tices, resulting in death.?

apprentice — § 361. W"hc-mv?r assumes the special charge of a help-
i:gtser- less person is indictable for manslaughter if he cause the
. f I death of such person by withtolding the necessaries of
ersand  life®  This rule undoubtedly applies to jailers and alms-
ather gaar.

house keepers, and persons undertaking the voluntary
chargt of lunatics.* It has been correctly extended in
England to a person who undertakes the special nursing and care
of another, whe is sick or otherwise helpless.s .

But it s necessary that the guardianship should be special.® And,
as has already been. seen,” a brother, omitting to supply his idiot
brother with food, is not, in defaunlt of proof of such obligation, in-
dietable for the omission.! It is otherwise if the control be exclu-
sive and absolute.?

dians,

CHAP, 1.] HOMICIDE. [% 364,

his patient dies in consequence of his neglect, then he is chargeable
with manslaughter.t )

The burden is on the prosecation to prove negligence.?

§ 363. If the patient, by refusing to adopt the remedies of the
physician, frustrates the latter’s endeavors, or if he aggra- Not
vates the case by his misconduct, he cannot charge fo the ﬂﬁleri?‘-‘?,?.',l'
physician the consequences due distinetively to himself.3 ffntWes
The question of assent on the part of the patient is fo ;‘g:l‘llfr;ﬂf
be determined by all the circumstances in the case.*
. § 364. It was at one time held in England that persons not gradu-
ated and licensed as physicians are to be held to a se- No dilfer.
verer accountability than persens who are so graduated ence ve-
and licensed. But the law now is, that the want of a fveeni-
dcgree- (unless there be a special statute on the subject) Bﬁéﬁﬁgide:
adds nothing to the grade of the offence where there is
no deceit, if there be a bona fide and honest attempt by the defend-
ant to do his best, and if he possess skill and knowledge requisite

for the position he claims.® On the other band, whoever undertakes

§ 362, One who professes to be a physician, and is called in as

Physician

such, is bound to apply to his patient the eare and skill

Tiable for ~ Which good physicians of his particular sehool are accus-

lack of
ordinary

tomed to apply under similar circumstances.® If he does

diligence  not possess the skill or apply the care usual among good
practitioners of his school under the circumstances, and

and skill.

' R. o. Walters, C. & M. 184; I, o.
Ridley, 2 Camp. 640, 653; R. ».
Waters, T. & M. 57; 1 Den. C. C.
368; 2 C. & K. 864; R. ». Philpott,
Dears. C. C, 179; 6 Cox C. C. 140,
Supra, §3 156, 331, 335, 358,

2 Belf's Case, 1 Fast P, C. 226; 1
Leach C. €. 137 ; R. v, Squire, 1 Ruoss.
on Cr. 491; R. v. Ridley, 2 Camp. 650
Anon., 5 Cox C, C. 278 ; Sellan ». Nox-
man, 4 C. & P. 8¢; R. v. Smith, 8
Ibid. 153; R. #. Smith, L. & C. 607;
16 Cox C. C. 82; R. ». Porter, L. & C.
394; R. v. Davies, 1 Russ. on Cr. 491 ;
R. v. Crampton, 1 C. & M. 657, See
thege cases detailed in Whart. on [Inm.
8% 137-8, Comp. supra, § 335; infre,
§ 1585.
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¥ Supra, § 333; infra, § 1585,

4 R. o, Torter, L. & C. 3%4; 9 Cox

C. C. 44%; R, ». Treeve, 2 East P. C.
821; B.s. Warren, R, & R. C. C. 481n.;
R. . Booth, Ibid. 47 n., and other cases
cited supra, § 333,

5 R. v. Marriott, 8 C. & P. 425,

5 R, v. Pelbam, § (. B. 959.

T Supra, § 331 ; infra, §§ 1563 of seq.

¥ R. p. Smith, 2 C. & P. 449,

¥ R. ». Porter, L. & C. 394 ; § Cox C.
C.44%; R, v. Edwards, 3 C. & P, 611.
Supra, §§ 330-1.

0 Whart. on Neg. § T30. See as to
question of causal relation, supre, §
157. This subject is discussed at large
in 3 Whart. & St, Med, Jur, §§ 765 ef say,
Bee Bost. Med, Jour,, Dec. 4, 1884, 544,

1 R, ». 8piller, 5 Car. & . 333; R.
v, Senior, 1 Moo. C. C. 348 ; R. ». Wil-
Linmson, 3 C. & P. 635; Webb’s Case.
1M. & B.405: R, » Long, 4 C. & P.
398 ; R. v. Whitehead; 3 C. & K. 202.
See R. ». Chamberlain, 10 Cox C.
C. 446 ; R. v. Spencer, 10 Ibid. 525
R. v. Markuss, 4 F. & F. 306; R. »
Macleod, 12 Cox C. C. 534; Matthe-
son’s Case, 1 Bwinten, 5935 ; State v.
Hildreth, 9 Ired. 440 ; State », Hardis-
ter, 38 Ark. 605: 3 Whart, & 5t. Med.
Jur. § 765, For cases at large see
Whart. on Hom, §§ 1434, See, also,
Com. ». Green, 80 Ky. 175.

gR. v Bull, 2F & F. 201; R.»
Spencer, 10 Cox C. C. 525 ; Btate v,
Behulz, 55 Jowa, 628, discussed in 3
Whart., & 8t. Med. Jur. § 765. See
Brown . 8tate, 38 Tex. 482, that rea-
sonable doubt must acquit.

8 Supre, §§ 157, 162-3 ; McCandless
z. McWha, 22 Penn, 8t, 261; 8. C., 25
Ibid. 95. Boe the qualifications im

Hibbard v. Thompson, 109 Mass. 286 ;
Brown v. Btate, 38 Tex. 482..

4 Supra, § 144,

5 4 Black. Com. 197; 1 Hale, 429,
Brit. e. 5; 4 Inst, 351 ; R, ». Simpsen,
Willeock's L. Med, Prof, Append. 227,

6 I}, #. Van Buatchell, 3 C. & P. 629,
R. ». Williamson, Ibid. 635; R. w.
Spiller, 5 Ibid. 333, coram Bolland,
B., and Bozsanquet,J. Bee, also, Lam-
phier v, Philpot, 8 Ibid. 473, where
Tindal, C. J., said : ¢ Every person who
enters into a learned profession nnder-
takes to bring to the exercize of it 4 rea-
sonable degree of care and skill. He
does not nndertake, if ha is an attor-
ney, that all events you shall gain your
cause; nor does a sargeon undertake
that he will perform a cure, nor does
hLe underiake to vse the highest possi-
ble degree of skill. There may be per-
gong who have higher eduncation and
greater advantages than he has; but
he undertakes to bring a fair, reason=
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to deal with a dangerous remedy ought to acquaint himself with its
properties ; and if, from ignorance of what he ought to know and
professeg to know, the death of the patient ensues, he is indictable
for manslaughtor? It is true that a more lenient view has been
taken hy high authorities in this country ; it being held that it is
a defence in such cases that the defendant’s ignorance was honest.
But this only holds good where such ignorance is excusable. A
layman, for instance, advising a quack medicine on the faith of its
general reputation, would not be responsible for the bad conse-
quences. It would be otherwise with respect to ignorance of a
matter with which it is the party’s duty to be acquainted 8 A spe-
cialist, therefore, who ignorantly applies dangerous remedies which
prove fatal, but with whose character he ought to have been ac-
quainted, is indictable for manslaughter.?

§ 365. Hence, whatever may have been the views expressed in
Culpaple  Some of the earlier cases,® a person practising medicine
]igna?:}azfigw or surgery is bound to know the nature of the remedies
imposes he preseribes, and the treatment he adopts; and he is
linbility. responsible criminally for any injuries resalting from his
ignorance in this relation.® A fortior:, where he is pursuing g
plan of bold imposture, he is liable for injuries produced by his
ignorance, and this whether he be with or without a degree.?
Careless or § 366, Proof of the use or admimistration of danger-
ﬁingf‘a‘;n ous agencies by an incompetent person is evidence from
gerous which culpable negligence can be inferred.®

us
zﬁz?lggm. § 367. It matters not whether the medical man is deal-

CHAP. L] HOMICIDE, ' [§ 869.

ing with a pa,tacnt as a feed physician or as a volunteer friend. Thus in
a ecase tried before Depman, J., in 1874, the defendant,
Gratnitous-

a physician, was charged with negligently killing his wife % does
by au overdose of muriate of morphine. Judge Denman 20¢aflet
correctly charged the jury “that it made no difference
whether a medical man was dealing with a patient, or, as & volun-
teer, dealing with a friend, or with his wife.” . . . . “If the drug
was administered without want of skill and intending to do for the
best—doing nothing, in fact, that a skilful man might not do—then
if the jury merely thought it was some ervor of judgment which any-
body might have committed, the prisoner should be aequitted.’”?

§ 368, An apothecary’s apprentice who is guilty of neghgence
in delivering medicine, when death ensucs in conse-

. . Apothe-
quence, is guilty of manslaughter? But if the mistake curics and
he made under such circumstances as Would' perplex an ghemists
ordinarily prudent man, there should be, it geems, an i*ilgllgsprin-
acquittal 3

§ 369. It has been already stated that in the use of dangerous
instraments care must be .apphed in proportion to dan- By porsons
ger.d This principle applies both to manufacturers, by ruouivg

. e . - . e ; machinery
whom defective material is used or defective workman- .0

midwife, the care and charge of B, K., wholly ignorant of the proper steps io
and to do everything necdful for her be faken; no evidence is stated in
during and after the time of her deliv- Lewin. BSee 1 Russ. on Cr. 503, 504;
ery, and that after B. K. was delivered and see, also, R. ». Webb, .1 _M. & R.
he neglested to take proper careof and 405 ; 2 Lew. 18§; R. ». Bpilling, 2 M.
to ronder her proper assistamce, by & Rob. 107.

able, and competent degree of skill.”
See R. v. Bimpson, 1 Lew. C. €, 172;
R. ». Fergnson, Ibid. 181; Com. .
Thompzon, 6 Mazs, 134.

1 See 3 Whart. & St. Med. Jur. § 765.

2 Rice w». State, 8 Mo. 561 ; State ».
Schulz, 55 lows, 628,

8 Whart, on Neg. §§ 415 ef seq.

4 Comt. », Pierce, Bup. Ot. Mass. 1884,
18 Rep. 757,

5 Com. ». Thowmpson, ¢ Mass, 134.

§ See supra, §§ 343, 345,

T Supra, § 3625 R. v, Long, 4 C. &
P. 3%8; R. v. Long, 4 Ibid. 423; R.
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v. Macleod, 12 Cox €. C. 534; see
Ann v State, 11 Humph. 153 ; Par-
sons . State, 21 Ala, 434 ; Holmes ».
State, 23 Ibid. 17; Btate ». Hardister,
38 Ark. 604 ; See Com. #. Stratton, 114
Mass. 303,

8 B. v. Crick, 1 F. & F. 519; R, ».
Crook, Ihid, 521 ; R. ». Markus, 4 Ibid.
356 ; K. r. Chamberlain, 10 Gox C. €.
4816.

Where the prisoner, a person igno-
rant and ragh, was charged with man-
glanghier upon an indictment which
alleged that he undertook, a8 a man

means whereof she died; Tindal, C.
J., said to the jury: ** You are tosay
whether, in the execution of that duty
which the prisoner had undertaken to
perform, L is proved to have shown
such a gross want of care, or such &
gross und culpable want of skill, as
any person undertaking such a charge
ought not 1o be guilty of; and that the
death of the person named in the in-
dictment was cansed thereby.” Fer-
guson’s Case, 1 Lew. 181, If this be
the case stated in Long's Casue, the
priconer was a blacksmith, drunk, and

I R.», Macleod, 12 Cox C. C. 534. The
guestion how 'fa.r_ the physiclan’s liabil-
ity is affected by the patient's miscon-
duct, or by concurrent diseases, is dis-
cussed supre, §§ 153-160,

% Tessymond’'s Case, 1 Lew, 165.
Supra, § 346, For an indictment
azainst a druggist for manslaughier,
throngh negligently compounding a
preseription, see State v. Bmith, 66
Mo. 92.

3 R. v. Noakes, 4 T, & F. 920, Su-
pra, § M6,

¢ Supra, § 337.

377
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be exeér- ship applied, and to workman whe are guilty of negli-

cised in

proportion  gence in their application of such powers to practical

to danger. use.l

The jury should be directed, however, to acquit, if the care usual
with good workmen under similar eircamstances was shown.2
§ 870. For a person charged specially with dangcrous machinery

to desert without notice, and leave an incompetent sub-

80 when

desth o stitate in his place, makes him lable for dcath caused
Ei};ffgeuf by the incompetency of such substitute.* But a person
g?sgggf“ not leaving machinery in the public path is not liable for

'R. v Carr, 8C. & P. 163, vited
supra, §§ 154, 337,

2 Rigmardon’s Case, 1 Lew. 180;
Fenton's Case, Ibid, 1575

An indictment charged that thera
was a scaffolding in a certain coal
mine, and that the prisoners, hy throw-
ing large stones down the mine, broke
" the scaffolding; and that in conse-
quence of the seaffolding being so
breken, a corf, in which the deceased
was descending the mine, struck
against a beam, on which the scaffold-
ing had been supported, and by such
‘striking the corf was overturmed, and
the deceased precipitated into the mine
and killed. It was proved that scaf-
folding was usually found in the mines
in the meighborhood, for the purpose
of supporting the corves, and enabling
the workmen to get out aud work the
mines ; that the stones wers of a size
and weight suflcient to knock away the
scaffolding, and that if the beam only
was leff, the probable cousequence
would be that the corf striking against
it would upset, and occasion death or
injury. Tindal, C. J., said: <If
death ensuos as the conseguence of a
wrongful act, an act which the party
who commits it ean neither justify nor
excnse, it i3 not aeccidental death; but
manslaughter. If the wrongful act
was done under circumstances which
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ghow an intent to kill, or Ao smy
serions injury in the particular ease,
or any general malice, the offence be-
comes that of murder. In the presont
instanee the act was one of mere wan-
tonness and sport, but still the act was
wrongful, it was a trespass. The only
question therefore is, whether the
death of the party is to be fairly and
reasonably considered as a consequence
of such wrongful act; if it followed
from such wrongful act, as an effcet
froni & cause, the offence is man-
slanghter; if # is altogether uncon-
nected with it, it iz accidental death.””
Fenton's Cage, 1 Lew. 179,

The deceased was with others em-
ployed in walling the inside of s shaft.
The defendant was engaged to put a
stage over the month of the shalt, but
from Lis omisgion to perform this duty
the deceased was killed. The defend-
ant was held on this evidonce to ba
rightfully eonvicted of manslanghter.
R. v. Hnghes, D, & B. C. C. 248; 7
Cox C. C. 301. See supra, §§ 131 g,
337,

Homicide from negligent omission to
ventilate a mine is in like manner
manslaughter, R. o Haines, 2 C. &
K. 368,

2 R.v. Lowe, 3 C. & K. 123; 4 Cox
C. C. 449. Bes supra, § 130,

CHAP. 1.] HOMICIDE. [ ava,

injuries caused by the inferposition of an independent responsible
agent.!

IV. EILLING IN ATHLETIC SPORTS.

§ 871, On the same principle that parties engaged ?n a duel are
guilty of murder if death ensue, persons engaged in Prize.
prize-fighting with the same result are guilty of.man- i&;im::rs
slaughter. The difference between the cases is Simply tor pun.
that of 2ntent. In the first instance, there is an intent fiaﬁlibh;
to take life; in the second, am intent merely to do an non-mali-

unlawful act not amounting to felony. DBut if, in prize- %‘,‘?;2%‘}:,‘1_
fighting, a party goes out with an original intent to'. do tamouist.
grievous bodily harm to his antagonist, and slays him, the offence
is murder st common law, or murder in the second degree under
the American statutes. And so if he goes with the intenfion to
kill, no matter what may have been the motive, the offct?ce is
murder. If, however, the guilty intent arises in hot blood, in the
excitement of the struggle, and without the intervention of c-ooling
timo, the offence is but manslaughter; and undel- suc¥1 circom-
stances, all participants encouraging a prize-fight in which death
ensues are also guilty of manslaughter.?

§ 872. When death occurs as an incidental conscquence of an
unlawful sport, it is manslaughter in all concerned in And 50 of
promoting the act which immediately caused the death. g::g:;—n
This principle has been applied in England to all present g;\é:.gful
encouraging not only boxing matches, but other sports
of & similar kind, which are exhibited for lucre, on the ground that
they tend to encourage idleness by drawing together a p}lmber of
disorderly people, and hence involve a eriminal responsibility.® In

I R, . Hilton, 2 Lewin C. €. 214. opinion of Littledale, J., in R. z Mnr-
This case can only be sustained on the phy, goes to affirm t1‘1at all ]?reisunt at
ground that the steam engine was not  a prize-fight are indufta,hlte, it is ovf‘r-
in the public path. The same distinc- ruled by R.v. Coney, cited ;rg)fm,.§I§ 31’24,
tion may be faken as to elevators in  636; supra, § 2}2. Az to liability in
private honses, the proprietors of which such cases, soe infra, § 636.
are not responsible for the interference 3 Fost. 261, See supra, § 211 a. in
of meddlers. R. v. Young, 10 Cox (. C. 371, it was

* R.v. Murphy, 6 C. & P, 103 ; R. ». held by Bramwell, B., at t}‘le Ce1:]i:ral
Young, 8 Ibid. #44; and sce §§ 232, Criminal Court, that th.uere ie n.o;' l‘l'lg
451, as to limitations. Bo far as the unlawfol in a sparring exhibition
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§ 872 CRIMES. {BoOK 11,

such cases the intention of the parties is not innocent in itself, each
being careless of what hurt may be given, provided the promised
reward or applause be obtaited; and mectings of this kind have
also a strong tendency in their nature to s breach of the peace.l
Nor does provocation operate to aequit. Thus in a ease of old date,
where the prisoner had killed his opponent in a boxing match, it
was held that he was guilty of manslaughter ; though he had been
challenged to fight by his adversary in publie trial of skill in hoxing,
and was also urged to engage by taunts, and the occasion was
sudden? Hence the English custom of cock-throwing, at Shrove.
tide, hias been considered unlawful and dangerous ; and accordingly,
where a person throwing at a cock, missed his aim, and killed a
child who was looking on, Mr. J. Foster ruled it to be manslaughter ;
and, speaking of the custom, he says: It is a barbaroue, unmanly
custom, frequently productive of great disorders, dangerous to the
bystanders, and ought to he discouraged.”” So throwing stones at
another wantonly in play, being a dangerous sport, without the
least appearance of any good intent, or doing any other such idle
action ag cannot but endanger the bodily hurt of some one or other,
and by such means killing a person, will be manslaughter,*

unless the men fight on until they are and severely punished each other.

80 weak that a dangerong fall is likely
to be the resalt of the continuance of
the game. Thercfore, except in the
latter case, death caused by an injnry
received during a sparring matel does
not amount to manslanghter, On the
other hand, even in an innecent game,
killing consequent on an attempt to
sericnsly hurt, or on negligence in ase
of excessive strength, is manslaughter.
R. v. Bradshaw, 14 Cox C, C. 63, Bee
tnfra, § 636 ; supra, § 142,

In R. z. Orten, 39 L, T, (N. 8.) 203,
14 Cox C. G. 226, the evidence was
that a number of person assembled in
a room, entrance money being paid, to
witness & fight between two persons.
The combatanis fonght in a ring with
gloves, each being attended by a second,
who acted in the same way as at prize-
fights. The combatants fought for
about forty minutes with great ferocity,
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The police interfered and arrested the
defendants, who were among the
speciators. It was leld that if this
was & rcre exhibition of skill in spar.
ring, it was not illegal ; but if the par-
ties met intending to fight till one gave
in from exhanstion or injury received,
it was a breach of the law and a prize-
fight, whether the combatants fought
in gloves or not, It was subseguontly
held, however, that mere voluntary
presence at guch a fight does not make
the party so preseut guilty of aiding
and abetting, B. v, Coney,L.R.8 Q. B.
D.534; 15 Cox €. C.46; 46 L. T. (N. 8.)

. 807 ; supre, § 211,  See comments in

Law Times, Dee. 17,1881, p. 111.

U1 East P, C, ¢ 5, s. 42, p. 270,

2 Ward's Case, T East P. C. 270.

3 [oat, 261.

41 Hawk, P. C. e. 29, 5. 5. Bee
infra, § 636.

CHAP. 1] HOMICIDE, [§8 378 ¢a

§ 373. Persons who take part in lawful athletic games, and
fairly follow the rules belonging to such games, are not Bt mot 26
responsible for deaths accidentally resulting therefrom.! 1,% é{n:ifu_l
Bat in such cases, if the weapons used are of a dangerous [ ;.
and unsuitable character, and are employed with reck-

Tessnoss which leads to death, the offender, in case of death, is guilty
of manslaughter. Thus, in an early English case, the evidence was -
that Sir John Chichester made a pass at his servant with a sword in
the seabbard, and the servant parried it with a bed-staff, but in 8o
doing struck off the chape of the scabbard, whereby the end of the
sword came out of the scabbard ; and the thrust not being eﬁ‘ectuall.y
broken, the servant was killed by the point of the. sworld.’ This
was adjudged manslaughter; and Mr. J. Foiter thinks, in confor-
mity with Lord Ilale, thatit was rightly so ad‘]udged,'on the 'ground
that there was evidently a want of common caution in making use

* of a deadly weapon in so violent an exercise, Where it was highly

probable that the chape might be beaten off, which would neces-
sarily expose the servant to great bedily harm.? .But, notwith-
standing these high amthoritics, it may now be questioned whether,
in this case, the application of the prineciple is as cor-rcct as l:.-he
principle itsclf. If the practising of this kind in fencmg——-whlch
was the sport in which Sir John Chichester was engaged—s lawful,
it would scem that the bursting of the sword through the chape of
the scabbard was mere misadventure. The design of the scabbard
ig to render the sword harmless, and a man who carries his sword
about his person assuredly gives the best evidence in his power of
hig confidence in the sufficiency of the gnard. If it is lawful to
carry such a weapon, it assuredly is lawful to use it when properly
guarded from mischief. The whole question, t-h.ercfm.'e, turns on
the point, whether the particular exercise in which Sir John Chi-
chester was engaged was one likely to disengage the sword from
the scabbard. o

§ 373 a. But where the death occurs not as incident to a game
whose risks all the participants know in advance, but as the result

"1 See Penn . Lewig, Addison, 270; 636: Fenion’s Case, 1 Lew, 179, In-
and see fully argument in Whart. on jra, § 638,
Hom. § 163; as to assanlts, infre, § ¢ 1 Hale, 472.
3 Ibid. 473 ; Fost. 260.
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of & practical joke which was a surprise on the deceased, then
In practi- tl.loug‘n there was no malice, the defendant is res;ponz
cal dgE;B sxhle-for mansl-aughter, when the death is imputable to
bty at phymca'l agencies put in-motion hy himself.! In accord-
‘ ance -with this view it has been held manslaughter to
causc death by ducking another;? by building a fire round a
drunken man in order to frighten him, he afterwards rolling into
the fire, which was not placed so near as to endanger him if he had
faid still ;* by shooting with a gun, though for the mere purpose of
a-larming ;* by throwing stones into a coal pit in sport ;% by upset-
tfn'g a cart as a joke ;* by administering, as a joke, excessive quan-
.tltles of intoxicating liquor.” But when & piece of turf was thrown
i sport by one of a party digging it at another, and death ensued
an acquittal was directed.? ,

V. CORRECTION BY PERSONS IN AUTHORITY.

§ 374. When death ensues, in consequence of correction by
Killing parents, masters, and others having lawful authority,
by undue I i 1
by und gndthsuc‘llll (i:)rrectlon 18 considered only reasonable, the
tion, mana eath wi e freated i 2
slangbter. g . as accidental.® Where, however,

_ e correction exceeds the bounds of due moderation,
either in the measure of it, or in the instrument made use of for

the purpose, it will be either murder or manslaughter, aceording to

1 R. v Powell, 7 C. & P. 641; Btate not with intent to do the man any
v: Hardie, 47 Jowa, 647. Secarticle in  harm, as he had scen it doné several
22 Alb. L. J. 184; and see cases cited timnes before by others; and in conge-

su;;rcls, ]g 5:‘1‘; . quence of the trapstick having been
. h asE - C. 236, taken out, the cart tilted up, and the
. # Errington, 2 Lew, 217. deceased was thrown out on his lack

4 State v, Roaus, 2 Dev. 58, Suprg, on the stones, and the potatoes were
§ 344, And so when the pistol waz shot out of the sacks, and fell on and
ghot only as a frolic. Smith ». Com., covered him over, and he died in con-
100 Peim. Bt. 324; State ». Hardiv, 47 sequence of the injuries then received.
Iowa, 647. It was held that as the intent was te

E Fenton’s Case, 1 Lewin, 179. fa- commit 5 mere trespass, the boy was
fra, § 831; supra, § 259, Soe Hill ». guilty of manslaughter.‘
State, 63 Ga. 5‘78. 7 R. . Martin, 3C. & P. 211; R. »,

¢ R. v, Buollivan, 7C. & . 641, In Packard, 1 C. & M. 246. Supra, § 347,
this case a carman was in the front 8 R. ¢, Conrahy, 2 Cr. & D,ix. 86.
part of a cart, loading it with sacks of See R. ». Waters, 6 C. & P. 328; supra
potatocs, and a boy pulled the trap- § 125, B ,
stick out of the front of the car, but 9 1 East P. C. 261. Supra, § 259.
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the circumstances.! If done with a cudgel, or other thing not likely
to kill, though improper for the purpose of correction, it will be
manslaughter 2 if with a dangerous weapon, likely to kill or maim,
and with eruelty, it will be murder; due regard being had in both
instances to the age and strength of the party.® - So, as was said
in a case already cited, if a seaman is in a state of great debility
and exhaustion, so that he cannot go aloft without danger of death
or enormous bodily injury, and the facts are known to the master,
who notwithstanding compels the seaman, by moral or physical force,
to go aloft, persisting with brutal malignity in such course, and the
seaman falls from the mast and is drowned thereby, and his death
is occasioned by such misconduct in the master; under such cir-
cumstances it is murder in the master. If there be mo malice in
the master, the crime is reduced to manslavghter.t So if a father,
without malice, beats his son for theft so severely with a rope that
he dies, it is only manslaughter; if with malice, it is murder ;* and
8o for & person in loco parentis to cruelly overwork or maltreat a
child, producing its death.®

A schoolmaster who, on a boy’s return to school, wrote to his
parents, proposing to beat him severely, in order to subdue his
alleged obstinacy, and on receiving his father’s reply, assenting
thereto, beat the boy for twe hours and a half secretly in the night,
and with a thick stick, until he died, was held guilty only of man-
slaughter, no malice being proved.”

VI. STATUTORY DISTINCTIONE.

§ 875. According to the older common law authorities, not only
was it murder to kill another, though the intent was merely to

1 R. p. Grifin, 11 Cox C. C. 402, tisement by ono in loeo parentis. For
where death from s blow giveu by a other cases see infra, §§ 631-4.
father to & child twe and a half years 4 [J. 8. ». Freeman, 4 Mason C. C.
old, was held manslaughter ; and see 505, Seo U. 8. v. Enowles, 4 Sawyer,
R. v. Conner, 7 C. & P. 438. 517, cited supre, § 337.

2 Anon., 1 East P, €. 261, 6 Anon., 1 East P.C. 261, Jnfra, §631.

8 ¥ost, 262; Kel. 28, 133; 1 HMale, 6 R. v. Cheeseman, 7 C. & P. 455.
454, 457, 473, 474; 1 Hawk. ¢, 29, s. Bee 2 Twiss’s Lord Elden, 36 ; State ».
5; 1 Leach, 378 ; R. v. Conmer, 7 C. Harris, 63 N, C. 1. Supra, § 360.
& P. 438; R. v. Cheeseman, 7 Car. & 7 R. o Hopley, 2¥. & F. 202, Infre,
I'. 455; State », Harris, 63 W, C. 1, 2 §§ 630-2, See Corn. ». Randall, 4 Gray
case of death by extremely cruel ¢chas- 36. And as to schoolmaster’s right to

chastise, see infra, § 632
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severely hurt, but it was considered murder if homicide were nnin-
tentionally committed by a person when engaged in a

0ld Eng-

lish 1;5 collateral felony. It is true, that so long as all killing
:‘c"d;l‘:;g‘_‘“ incidental to a felonjous purpose was punishable with
ESH? of death, there was ne practical call for a classification of

such killings. DBut when under humaner auspices it was
felt that death should only be assigned as a punishment to homicides
specifically and maliciously intended, it was found necessary to dis-
tingnish between this class of murders and murders in which there
was no such intent. It was for this purpose that legislative action
was invoked. The statute, however, in which the distinction first
found formal cxpression was not a law imposed by the legislature
on the people, but a law which had grown into practical acceptance
with the people, and had then been put inte technical shape by
the legislature. Juries for generations had refused to convict of
murder unless a specific intent to take life had been shown ; or, if
they did conviet, when there was no such proof, it was with a

recommendation to merey, whichk withdrew from the sentence at
least the incident of punishment by death.t

1 This process of evolotion iz thus
stated : ‘‘Tennsylvania may he taken
a5 & comspicumoung illnstration of the
pogition that, at least in the earlier
stages of a commnnity, laws, moulded
by the conditions of a people, are in-
gpired by its eomscience and necds, and
not dietated by a sovereign., Pennsyl-
vania was in part settled by Buglish
eolonists, who, it has been repeatedly
declared, brought with them the Eng-
lish common law. In Pennsylvania,
down to the Revolution, the British
Parliament was as absolute as in Eng-
land. Yel not only did the jndges of
the Bupreme Court, in answer to a re-
quest from the legislature, announce
that numerour of the oldest British
statutes had never been in foree in the
State, but they doclared, as a rule,
that British statutoes, made even before
the settlement of the province, were
not in foree in it unless *convenient
snd adapted to the circumstances of
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the country.” The judges do not say,
‘we decide that these statutes are not
to be regarded 2s hercafter in force.’
‘What they virtnally say is: ¢ These
statutes never were in foree Dbere?
But why ! They had been enacted by
the British Parliament, many of them
before Pennsylvania had been settled ;
and a series of other statntes were de-
clared to be In force Lecause enacted
by the British Parliament ; this being
beld to be the case with the statute of
limitations, 32 Tlen. VIIL ; the statute
of additions, 1 Hen. V,; the statute of
escapes, 13 Edw, L. ; and, what iz still
more remarkable, the statotes of mort-
main., Whart. Com. Am. Law. § 23.
It was in this way that capital punish-
1ent fell into gradual disuse in Penn.
gsylvania in all bot murder casez ; and
even in murder, the distinetion of de-
grees, as now exisling, was adopted in
practice before it was formulated in
lagislation.

CHAP, L}

§ 876. By the following analysis the distinetive feca-

HOMICIDE.

[§ 876.

General

tures of the statutes of several States can be seen at a analysis of
glance :—

Maine . .

New Hampshire

Masaachusetts .

Xew York .

Pennsylvanic

Connectiont .

New Jersey
Mickigan .
Miggouri .

Virginia .

Tennessee .

! This includes a!l ¢rimes on which
such punishment may be inflicted.
Com. ». 'emberton, 118 Mass, 36.

statutes.

MURDER IN THE FIRST DEGREE.

ENUMERATED INBTANOQEES,

Murder “iv perpeirating or attewmpting to
perpeirate any erime panishable with death, or
imprisonmeant in the State prlson for life, or for
an unlimited term of years,'

@ Murder by “polsor, starviug, terture,™ or
‘"in the perpetration or attemptat tha perpetra—
tion of avson, rape, robbory, or barglary.”

Muarder *in the vommission of or in an at-
tempt to commit any erime punishable with
imprigomnent fur 1ife,! or committed with ex-
treme atrovicy or cruelfy,™'®

Murder ‘“when perpetraled without any de-
aign to effeet death by & person engaged in the
commlssion of any felony.”d By § 183 of the
Yenal Coda of 1882, thie s eXtended =0 83 to
inelude aitempi at felonies,

Murder ‘‘ by means of poizon, or by lying in
walt,”* or *'in the perpeiration or atiempt to
perpectrate any arson, rape, robbery, or bur-

Murder & by means of poiwon, or by lylng in
wailt,” or **in the perpeiration or attempt to
perpetrate any ATSQD, Tape, robhary, burglary,
or any other felony.'”

Murder by ‘poiscn, by lying In wait, im-
prironment, starving, or by wilinl, delibezata,
and premeditated killivg, or other crual troat-
mant or lortars,” or in ‘“the commizaion of or
attempt to commit suy arson, rspe, robbery, or
Turglary.”

Murder commltted *“by mesns of poison, or
Ly lyieg in wait,’! or 'in the perpetration or
attempt to perpeuale Juy arson, rape, robbery,
Larglary, or larceay.”?

2 Ag to what constitutes *‘extreme Seld. 120,

atrocity or cruelty,’’ see Com. v. Des-
martean, 16 Gray, 1; Com. v. Devlin,
126 Maas. 253.

5§ 280, 384,

¢ Sea fafra,
voL. I.—25

Y. 117

GENERAL DEFIFITIDN,
Muarder with *“exXprcss

‘malics aforsthonght.”

Murder by ¢ deliberale
and premeditated killing.”

BMarder “eommitied with
deliborately premeditaied
mulise aforethought,”

Murder * firat, when per-
petrated from » deliberate
and premeditaied desigo to
eflect the death of the per-
son killed, or of any Lhuman
being. Second, when per-
potrated by an set immi-
nently dangerons bo others
and evincing B depmvcn‘f
mind regardless of human
life, 4 althoegl withont any
preameditated design to el
foct the death of any parti-
¢nlar individeal.”” "+ Boeh
killing, unloss it be murder
in the Aret degree, or man.
atgoghter, or excnaakle or
Justiflable homicide, shall
be murder in the second
degrae when perpeivated
inteztionally, bnt withost
dellberallon and premedita-
tion '8

Murder perpetrated b
any other kind of wilfal,
dellberate, and premeditat
ed killing,”

“1bid.

Ihkid.

I1a.

Ibid.

Ibid,

Murder perpeirated “ b
poy (other) kind of wilfni,
dellberate, malleiona, and
premeditated killing.””

¢ A desth unintentionally caused by
eruel beating is not within this clango.
Darry v People, 2 Parker C. I. 604; €

B Act of May 29, 1873. As to this
statute ses Leighton », People, 88 N.

385
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The earliest of these statfuteg was that of Pennsylvania, and was
drafted by the first Mr. William Rawle and Mr. William Bradford,
jurists as distinguished for théir humanity as for their legal capa-
city. As the Pennsylvanis statute has been reproduced in a
majority of the States in the Union, it forms the basis of most of
the adjudications which have been given under this head.

" § 877. The general definition of the Pennsylvania and cognate

statutes docs not affect the common law distinetion be-
nia and tween murder and manslaughter;! it simply divides
coenate  purder into two elasses ; murder with a specifie, delib-

Penneylva-

statutes

leavedls-  prate intent to take life being murder in the first de-

tinetion

between  gree ; murder without such an intent to take life being

wurder

and man- murder in the sccond degree. The statutes, it has been
slaughter  — hold, in requiring murder in the first degree to be delib-

nntouched,

making erate, do not change the common law doctrine in that

specific

intent o respect with regard to murder ; the existence of deliber-

take life
the peculiar

ation being necessary to both degrees. The distinetive

feature of  pacyliarity attached by the statutes to murder in the

murder in

the lirst  first degree, however, is that it must pecessarily be

degree.

accompanied with a premeditated intention to take life.

The ¢ killing” must be ¢ premeditated.”” Wherever, then, in
cases of deliberate homicide, there is a specific intention to take
life, the offence, if consummated, is murder in the first degree ; if
there is not a specific intention to take life, it is wurder in the
second degree. Between murder (embracing under the terms both
degrees) and manslaughter, the distinction remains as at common

law.?

1 Infra, 388.

®? Resp. v. Bob, 4 Dallas, 14G; Penn.
», Honeyman, Addison, 148 ; Fenn. ».
Lewis, IDid. 283; Com. ». Green,
1 Ashmead, 289; Com. . Murray,
2 Ibid. 41l; Com w». Paley, App.
Whar. Hom.; Cow. v, Hare, I[hid.;
Cow. v. Gable, 7 Scrp. & R. 428;
Kelly v, Com., 1 Grant, 484 ; Com. v.
Drurm, 58 Penn, St. &; Com. ». Dongh-
erty, 1 Browne, App. p. 18; Com. r.
Crause, 4 Clark (Phil.), 500; Btate ».
Spencer, 1 Zabriskie, 196; State ».
Jones, 1 Houst.Cr. 21; Bennett ». Com.,
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A Leigh, 745; Blaughter #» Com.,
11 Ibid. 618; Com. ¢ King, 2
Va. Cas. 78, in mote; Whiteford ».
Com., 6 Randolph, 721; Burgess's
Case, 2 Va, Cuas. 483 ; Com, ». Jones,
1 Leigh, 610 ; Dale i State, 10 Yerger,
551; Mitchell v. State, § Ibid. 340;
State ». Anderson, 2 Tenm, R. &;
Dains v, State, 2 Humph. 439; An-
thony »v. Btate, 1 Meign, 265; Swan
v. Hitate, 4 Homph. 136; Clark .
State, 8 Ibid. 671; Riley v. State,
% Ibid. 646; Dration w». Btate, 10
Ibid. 108; Warren ». State, 4Cold.

CHAP. 1.]

HOMICIDE. [ 878.

§ 878. The doubt which arises from the term ¢ wilful” has
already been noticed. Can an untntended act be said to be wilful,

130 ; Peity ». State, § Baxt, 610 ; State
v Shoultz, 25 Miss. 128B; Peoplo w».
Potter; 5 Mich, 1; State v. Curtis, 79
Mo. 594 ; State v. Stoeckli, 71 Ibid. 559 ;
Nye v. People, 36 Mich. 16; Baker ».
FPeople, 40 Ibid, 411; People ». Barry,
31 Cal, 357 ; Peopla v, Josephs, T Ibid.
129 ; People ». Haun, 44 1bid. 96;
People v, Doyell, 48 ILid. 85; Milton ».
State, 6 Neb. 136; State v. Raymond,
11 Nev. 98; Savage ». State, 18 Fla.
509 ; Territory ¢. Romaine, 2 New Mex,
114; Palmore v. Btate, 20 Ark, 248,

See, particularly, remarks of King,
P. J., in Com. v. Daley, Whart. on
Hom. App., afterwards adopled by
Rogers, J., in the Supreme Court, in
Com. v. Sherry, Ihid., Appendix.

A eriticism on the conclnsion in the
text may be found in Atkinson v. State,
200 Tex. 522, where, under a similar
statute, it was held that to constitute
murder in the first degree, some de-
gree of prior deliberation must be
shown., Thissubject has been already
discussed In its general bearings. Su-
pre, §5 106-123 ; dnfra, §§ 380 et seq.

Ag to Alabama, see Fields v, State,
02 Ala. 348 ; Simpson ». State, 59 Ihid.
1. The distinction between the
Alabaroa and the Penngylvania stat-
utes is given in Mitchell v, State, 60
Ibid. 25. )

In DPelaware the statute, while pre-
perving the common law distinetion
between murder and manslaughter,
makes murder with express malice
aforethought murder in the first degree,
while murder in the second degree in-
cludes all other cases of common law
murder. This is held to ex¢lude from
murder in the first degree murder inci-
dental to felonies. State v, Jones, 1
Houst. Or. 21; State ». Buchanan,

Ibid. 79; State ». Green, Ibid. 217;
Btate r. Boice, Ibid. 355.

In Texas the distinetion is also that
of malice express, and of malice implied,
thongh the grade is made todepend on
the nature of the instrument used.
Primns ». State, 2 Tex. Ap. 369;
Jones v. State, 3ihid.150; Tooney ».
State, § Ibid, 163 ; Gardenhire v. State,
6 Ibid, 147 ; Lanham v, State, 7 Ibid,
126 ; Ryewv. Btate, 8 Ibid. 163 ; Robins
v. State, 9 Ibid. 666 ; Banes ». Btate,
10 Ibid. 421 ; Hill », State, 11 Ibid.
456. But see supra, § 113; infra, § 392,

Under the Toxas statute, homicide
with intent to do serious bodily harm
which will probably cend in death,
may be murder in the first degree,
Cox », Biate, 5 Ihid. 493,

In Missouri, which follows in the
main the Pennsylvania precedents,
the rule given in the fext is gualified
by the insertion, after * arsom, rape,
robbery, or burglary,” in the statute,
of the words, ““or any other felony.”
Theinfliction of grest bodily harm on
anocther, though such injury dees not
amouni to mayhem, being regarded a
felony in Missouri, it was at first held
that a murder commitled incidentally
to the infliction of such injury is
murder in the first degree, though in
Ponnsylvania, from the Iack of a spe-
cific intent to take life, it would be
murder in the second degree. Thus
in Btate v. Jennings, 18 Mo. 438, the
court below charged the jury thst if
they * believed from the evidence that
it was not the intention of those con-
cerned in lynching Willard to kill
him, but that they did intend todo him

-great bodily harm, and that in so do-

ing death ensued, snch killing is mur-
der in the first degree, by the statuie
a87
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and if so, can the homicide of one party when another was in.

tended be such? It has been seen that on this point

6y » . . . : . . .
mﬁ’;ﬁj“l there exists some conflict of authority. Keeping in view
specifically the severity which the construction of a penal statute

of this Btate.” The Supreme Court
on this point say : *f Thesixth ingtruc-
tion is correct under the statute of
this State. lomicide’ (** murder’ iz
the statutory term), * committed in
the attempt {o perpetrate any arson,
rape, robbery, burglary, or other fel.
ony, shall be deemed murder in the
first degree. The thirty-eighth see-
tion makes the person by whose act
or procurement great bodily harm has
been received by another guilty of
what is by our law called a felony.””
To the same effect in State v. Nueslin,
25 Mo, 111. Bee State w». Joeckel, 44
Ibid, 234,

In Btate v, Green, 66 Ibid. 631, it was
held that under the statute the intent
te inflict great bodily harm apon the
defendant, such act, if conswmmated,
being a felony in Missonri, makes homi-
cide murder in the firast degree,
aithengh such homicide was not * wil-
ful, deliberate, or premeditated.’’

In State v. Wieners, 66 Ibid. 13 ; aff.
in Btate v, Green, Ibid. 647, it is said
that * guch a killing,” 4. e, one in the
attempt to perpetrate any folony, “*was
murder, althongh mnot gpecifically
intended, for the law attaches the in-
tent to commit the other felony to the
homicide.”

These rolings have been reviewed
in & series of thoughtful articles in the
Central Law Journal for 1878, If the
Missouri Bupreme Coutt, as the words
guoted in State ». Jennings may indi-
eate, hold that a homicide in perpetrs-
tion of & felony, or by poisoning or
rape, would he murder nnder the stat-
ute, when it would not be murder at
ecomumon law, this position cannot be
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veconciled with the words of the stat-
ute, or the ruolings of other eourts.
Infra, §§ 382-84. If, on the other
hand, what is meant is that a murder a2
comnon lmw, perpetrated incidentally 1o
another felony, need not, ander the
statute, be wilful or premeditated or
deliberate in order to be murder in the
first degree, the gquestion is open to
doubt. See dnfra, § 384, Souther ».
Com., 7 Grat. 673, The question de-
pends on the statute, *¢ Other kind of
wilful, deliberate, and premeditated
Killing' may seem to indicate that
all killing, under the statate, in order
to be murder in the first degree, must
be ““wilful, deliberate, and premedi-
tated.”” Bui the statute, if clogely
read, does not sustain this view. The
words are, ¢ Every murder which shall
be committed by means of poison, or by
lying in wait, or by any other kind
of wilful, deliberate, or premeditated
killing ; or which shall be committed
in the perpetration or attempt to per-
petrate any arson, rape, rebbery, bar-
glary, or other felony, shall be murder
in the first degres.'’ The terms *¢ wil-
ful,”’ ete., donot qualify the enumerated,
caseg with wlhich the section closes.

In Bhock v. State, 68 Mo. 352, it was
said by the court: “ We are of the
opinion that the words ‘other felony?
uzed in the first section refer to some
collateral felony, and not to those acts
of persenal violence to the deceased
which are necessary and constituent
elements of the homicide itself, and
are, therefore, merged in it, and which
do mot, when consummated, constitate
an offence distinet from homicide.
Whart. on Hom. §§ 55, 56 e seg.”

CHAP. L] HOMICIDE. ' [3 380.

requires, and recollecting that the term ag used. in this case was
meant to be restrictive, the better view seems to be, that in order
to bring 2 homicide within the act, it must have been fspeciﬁcal_ly
willed by the perpetrator. It is difficult to see how, if an unin-
tended homicide be within the terms of the act, any other kind of
homieide with a collateral felonious intent can be excluded.!

§ 879. That species of homicide, which is the result of justly
provoked passion, falls at common law under th:a head of “ Detiber-
manslaughter, and of course is out of the question here. ﬂrtg;mtlﬂe e
But there are many cases of murder at common law gllkaiiili;iign-%,
which are sndeliberate. Putting aside homicides per-
petrated in pursmance of a collateral felonious intent, w-rhich hatte
already been ‘considered, we have those cases where the intellect is
so confused by drink or stimulants, or by ul_ldue and yet not homi-
cidal passion, as to be incapable of deliberation.” These cases are
all murder at common law, but it is plain that they want the essen-
tial features of deliberation to make them murder under the stat
utes before us. Under these statutes the deliberate intent must
be ¢ to take life.” ' )

§ 880. To establish the predicate of premeditated,” which,
under most of the statutes, is an essential incident of mur- romed.
der in the first degree,® it has been said that a positit.re ttat t," an
previous intent to take life must be shown;® but this oient.
opinion has since been recalled by the court tha.t'de-
livered it% and is opposed to the weight of authority elsewhere.
And it has also been said that when the fact of death alone is
proved, the presumption is that it is murder in tho gecond deg?ee,
it being incumbent on the prosecution to rebut this by something,
however slight, from which premeditation can be inferred.” But

1 Soo Felton v, U. 8. §6 T. 8. 609, & Mitchell ». State, & Yerger, 340,

¢ Infra, § 388, As to meaning of de-  § Btate » Andrews, 2 Tenn, &; Dale
liberation, see supra, § 117; State v. v. State, 10 Yerg. hol. Supra, §% 116-17.
Sharp, 71 Mo. 218; Btate ». Cooper, 7 Hill v Com., 2 Grat. 594 ; State_u.
ilid. 436, and cases in next note. Tarner, Wright, 30; State v». Curtis,

3 Stata ¢, Mitchell, 64 Ibid, 191 ; State
v. Melton, 67 Tbid. 594 ; Nye v. I'eople,
35 Mich. 16, As to K.Y, statute see
People v. Batting, 49 How. Pr. 382

4 See State v. Curtis, 70 Mo. 594 ;
Htate ». Lopez, 10 Nev. 407,

70 Mo. 594. See fmfra, § 392; supra,
§§ 116-17.

gir I. I, Stephen {Dig. art. 218) says:
A man who wantonly, or on a slight
ecause, intantionally and viclently kills
another, shows by that act, not indeed
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be this as it may—and when analyzed the position varies very little
from that of the crown writers on murder, who draw the presump-
tion of malice aforethought, not from the fact of death, but from
the nature of the wound, instrument, ete.—there ig a substantial
concurrence of authority on the general meaning of premeditation.
It nvolves a prior inteution to do the act in question. Iliis not
necessary, however, that thig intention should have been conecived
for any particular period of time.? It iy as much premeditation,
if it entered into the mind of the guilty agent a moment before

the existence of hatred of long stand-
ing, but the existence of deadly ha-
tred instantly conccived and executed,
which is at least as bad, if not worse.
This, in the strict sense of the words,
is maliee aforethought. As Hobbes
well observes: ‘It iz malice fore-
thought, though mnot long fore-
thonght.” Dialogne of the Commen
Laws, Works, vi. 85, And it isnot by
law necessary that it should be loug.
It a slight provecation does not reduce
murder to mauslaughter, e fortiori thoe
total absence of all provocation, and
the mere rapidity with which the ex-
ecation of a erucl and wicked design
follows on its conception, cannot have
that effect.” To this it way be added
that we can be on the gunard against
malice which exhibits itself in prior
overt gels, but not against that which
is concealed.

1 State v. Wieners, 66 Mo. 13; State
t. Williams, 65 Ihid. 110; Binns =
State, 66 Ind. 428 ; Schlencker v, State,
9 Neb, 300,

¢ Supra, § 137 ; infra, § 388: U. S, &,
Neverson, T Mack. (T. 8.} 152; Kee-
nan ». Com., 44 Penn, St. 55; War-
ren v. Com., 36 Ibid. 45; Kilpal-
rick o Com., 31 Ibid. 198; Green
v. Com., 83 Ibid. 75%; Donnelly w.
State, 2 Duteh. (N. J.) 463; Shoe-
maker v. State, 12 Ohio, 43; State +.
Clifford, 58 Wis. 477; Whiteford .
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Com., § Rand. Va. 721; Hill », Com,,
2 Grat. 594; Bailey », State, 70 Ga.
617; Miller ». State, 54 Ala. 155;
Gueen v, State, 1 Lea, 285; Swan o
Btate, 4 Homph. 136 ; Clark v. State,
§ Ibid. 671; McKenzie ». State, 26
Ark. 334; State ¢, Dunn, 18 Mo, 419 ;
State », Jeunings, Ihid. 435 ; State ».
llayes, 28 Ibid. 287; Rtate v. Holmes,
64 1bid. 153 ; State », Mitchell, 64 Ihid.
131 ; State v, Hill, 69 Ibid. 451; State
v. Kilgore, 70 Ibid. 391 ; State v. Curtis,
70 Ibid. 594 ; State v. Sharp, T1 Ihid.
218; People v. Cotta, 49 Cal. 166
Milton ., Htate, 6§ Neb. 136 ; Schlencker
v. State, 9 Ibid. 300; States. Ah Mook,
12 Nev. 144, In Indiana, the statute
13 construed to requirs that an inten-
tion shionld bhe proved or be inferred to
have been formed by the defendant
prior to the act; Fahnestock v. State,
23 Ind. 231; but this does not differ
from the view of the text. BSee Binns
@, State, 66 Ind, 428, In Toxas, the
view of the text is vigorously com-
bated. Atkinson =, State, 31 Tex,
440; Ake v, SBiate, 30 Ibid. 466; 5. C.,
31 Ibid. 418. 1ut see Duebbe v. State,
1 Tex, Ap. 156%; Craft =, Sate, 3 Ean-
sas, 450. Bee, also, Bivens v, Btafe,
6 Eng. 455, In Alabama, under the
code, the killing must be ¢ wilful, de-
liberate, malicious, and premeditated’
which invelves prior thought. Bmith
v, State, 68 Ala. 424,

CHAP. L] HOMICIDE. [§ 380,

the act, as if it entered ten years before.t And the reason of thisis
obvious. In the first place, if in order to make murder in the first
degree it be necessary that the idea should be proved to have been
conceived a week or a day ahead, there will be no murder in the
first degree at all, for the guilty party will take care that the con-
ception bo conecaled until the limitation is passed. Inthe sceond
place, all psychological investigation shows that the process of
mental condeption lies beyond the scrutiny of exact observation.?
Hence judges have generally united in holding that while thére

‘must be some sort of premeditation,—. e., the blow must not be the

incident of mania or a sudden paroxysm of passion, such as suspends
the intellectual powers,—whether there has been such premed:-
tation is for the jury ; and they are to be governed, in their defer-
mination of this guestion, under the instructions of the court, by a
logical examination of all the facts in the case. The question, in
other words, is one of fact, not of arbitrary techrical law.®* Bat

1 People ». Clark, 3 Selden, 383,
Com. w. Daley, 4 Penn. L. J. 150;
Wright ». Com., 33 Grat. B8BD;
McDanicl #. Com., 77 Va. 281; Dains

. v, State, 2 Humph. 439,

2 ¢ [q this case we have to deal only
with that kind of murder in the first
depree degeribed as wilful, deliberate,
and premeditated., Many cascs have
been decided under this clause, in all
of which it has been bheld that the
intention io kill iz the cssence of the
¢ffence. Therefore, if an intention to
kill exists, I is wilfnl, Tf this inten-
tion be accompanied by snch eireum-
gtances #8 evidence a mind fully con-
grions of its own purpese and design,
it iz deliberate; and if sufficient time
Ve afforded to enable the mind fully to
frame the design io kill, and to select
the instroment, or to frame the plan to
carry this design into execation, it is
promeditated.” Agnew, €. J., Com.
v. Drum, 58 Penn, 8i. 9. See, also,
McCue v Com,, 78 Ibid. 185; Btate ».
Holme, 54 Mo, 182; McQuecnw. State,
1 Lea, 594 ; Gray ». State, 4 Bax. 332,

* Regp, v. Mulatto Bob, 4 Dallas,
145 ; Green v, Com., 83 Penn. Bt. 75;
Quigley ». Com., 84 Ibid. 18; Col-
lier v. State, 69 Ala. 247; Btate v.
White, 30 La. An. 364; Eing v. State,
4 Tex. Ap. 256; Jones v. State, [bid.
436; Irwin v. State, 19 TFla. 872,
‘Whart. Crim. Ev, §§ 734 et seg. Supra,
§6 118, 117.

Under the New York statute it has
been held that the ¢ deliberate and
premeditated design’” must precede
the killing for an appreciable period of
time, no matter how brief, which may
guffice for reflectiom and consideration,
and the formation of a definite purpose.
T'cople ». Majone, 91 N. Y. 211; 8. C,,
12 Abb. N. C. 187. Bnt it is not
necessary to show motive or prior ill
fecling. People # Cornetti, 92 N. Y.
85, Bee supra, § 117, for other cases.
To the same general effect sce Simmer-
man v. State, 14 Neb, h68.

In Missouri it lias been held that a
chargs defining premeditation as
st thonght for any length of time, how-
ever short,’” is defective In omitting
¢ heforehand.” State ». Harris, 76

391
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when premeditation is shown, an intermediate proveeation, not
involving bodily danger, does not reduce the degree.!

§ 381. There are, however, certain facts which, when proved,
Facts from JUSHLY, 10 cases where courts are at Jiberty to charge on
E]:(if#ﬂ pre- matters of fact, instructions to the jury that from them,
may be in- 88 & matter of logic, s deliberate intent to take Iife may
ferred. be inferred.” Where a man intelligently and maliciously
makes use of a weapon likely to take life, the party assailed being
unarmed ;3 where he declares his intentions to be deadly ; where
he makes preparations for the concealing of the body ; where, be-
fore the death, he lays a train of circumstances which may be eal-
culated to break the sarprise, or baffle the curiosity which would

“probably be occasioned by it; where, in any way, evidence arises
which shows a harbored design against the life of another ;* where
the act is part of a conspiracy to destroy persons of a partieular
class ;* where the facts indicate peculiar cruclty ;¢ such evidence,
when standing by itself, entitles ns to hold, as a presumption of fact,
that the intention to take life was deliberate.” The same view was
taken where the defendant loaded a pistol, took aim at, and shot the
deceased ;* where he deliberately procured 2 butcher’s knife and
sharpened it for the avowed purpose of killing the deceased ; where
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he conccaled a dirk in his breast, stating, shortly before the at-
tack, that he knew where the seat of life was ;1 where he thrust a
handspike deeply into the forehead of the deceased.? But it 18
not necessary, to warrant & conviction of murder in the first degree,
that the instrument should be such as would necessarily produce
death.? Thus where the weapon of death was a club not so thick
ag an axc-handle, the jury, under the charge of the court, rendered
o verdict of murder in the first degree, it appearing that the blow
was induced by a deliberate intention to take life,* though it was
otherwise when the weapon was a crowbar, suddenly caught up.®
The same inference of premeditation is drawn with still greater
strength from the declared purpose of the defendant,® as where the
defendant said he intended “to lay for the deceased, if he froze,
the next Saturday night,” and where the homicide took place that
night ;7 where he said: ¢ am determined to kill the man who in-
ju:ed me ;"¢ where he declared, the day beforc the murder, that he .
ceriainly would shoot the deccased;® where, in another case, the
language was: ¢ I will split down any fellow that is samey ;* and

Com. » Burgess, 3 Va. Cases 484; 1 Bennett’s Case, 8 Leigh, 749. _
Whart. Crim. Ev. §§ 734784, f Swan v, Slate, 4 Honph. 139 ; and
“ Withont adopting all the tangnage see generally Whart. Crim. Fv. §§ 764

Mo. 361, Hee State v. McGinnis, Ihid.
326.

The definition of premeditation as
“thonght beforehand, for any length
of time, however short, has too often
and too long Lad the sanction of thiz
court to be repudiated now.”” Henry,
J., Btate v. Snell, 78 Ibid, 243.

! Biate v. Clifford, 58 Wiz, 477.

* Beo Whart.on Cr. Ev, §§ 734 & seg.;
and see supra, £§ 313, 314; Green w.
Com. 83 Penn. 8t. 75; Lanahan . Com.,
84 Ibid. 80 ; Nevling v. Com., 98 Ibid,

" 823; Beltram v, State, 9 Tex. Ap. 2680 ;
Gaitan v. Btato, 11 Yhid, 544,

% Kilpatrick v. Com., 31 Penn.8t, 198;
MeGinnis . Cem., 102 Ibid. 66; Aber-
nethy ». Biate, 101 Ihid. 322 ; Howell’s
Caze, 26 Grat. 995; Mitchell ». Com.,
33 Ibid. 872,
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¢ Campbell v. Com,, 84 Penn, Si. 187,

5 Ibid.; Carrolls., Com., 84 lbid,
107; Kehoe ». Com,, 85 Ibid. 127,
Smith v. Btate, 7 Tex. Ap. 414; Pharr
w. Btate, Ibid. 472; Graves v. State, 14
Ibid. 113; Duran ». State, Ibid. 195;
Stanley v, State, Ibid. 315; State v.
Clifford, 58 Wis. 477 State v. Kearley,
28 Kan, 77; State ». Anderson, 10
Creg. 448 ; State ». Burke, 71 Ala. 377,

5 Ztate ¢, Mahly, 68 Mo. 315.

7 Resp, v. Mnlatto Bob, 4 Dal, 144 ;
Com, ». Williams, 2 Ashmead, (9. See
State ». Spencer, 1 Zuh, 196.

¥ Com. v. Bmith, 7 Bmith’'s Laws,
694.

% Com, ». O'Hara, 7 Smith’s Laws
App. 694, Bee Green v, Com., 83 Penn.
B8t. 75; Lanahan v. Com., 84 Ibid. 80;

of Chicf Justice McEean in that case
(Com, v. (VHara), I may uge that of
Judge Strong in Catheart ». The Com-
monwealth, 1 Wright 112, *If the
killing was not accidental, then malice
and s design to kill were to he pre-
sumed from the use of a deadly wea-
pon ; for the law adopts the common,
rational belief that a man ivtends the
usual, immediate, and natural conse-
quences of his voluntary act. Ifnman
roason will not tolerate the denial that
a man who intentionally, not accident-
ally, fires a masket ball throngh the
body of Lis wife, and thus inflicts a
mortal wound, has a heart fatally bent
on mischief, and intends to kill:" ! Ag-
new, C. J., McCue ». Com., 78 Penn.
St. 185; 8. I, Qnigley » Com., 54
Ibid, 18, PRut zee Whart. Cr. Ev. §§
T44~-T64.

et sog.; U, 8. ». Cornell, 2 Mason, 9¢;
Com. ». Whiteford, 6 Randolph, 721;
Woodside @, State, 2 Howard (Miss.),
656 ; Btate ». Toohy, 2 Rice’s Digest,
104 ; Casatw. State, 41 Atk. 511 ; Moore
», Btato, 15 Tex. Ap. 2; Bhort v. State,
Ibid, 381 ; Gomez v, State, Ibid. 327.

¥ Seo McDaniel v, Com., 77 Va. 281,

4 Com. v. Murray, 2 Ashmead, 57.

5 Kelly . Com., 1 Grant, 484,

8 Stewart ». Btate, 1 Ohio Bt. 66;
‘Whart. Cr. Ev. §§ 756 et seq. See
Nevling v Com., 98 Penn, Bt. 323; State
r. Dicksen, 78 Mo, 439,

7 Jim », State, 5 Humph. 145.

¥ Com. ». Burgess, 2 Va. Cases, 484;
Whatt, Crim. Ev. §§ 736 ef seq.

9 Com. v.. Smith, 7 Smith's Laws,
696.

0 Resp. v, Mulatte Bob, 4 Dallas,
145,
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where a grave had been prepared a short time before the bomicide,
though the deceased was not ultimately placed in it, the whole plan
of action being changed,® DBut inferences of this class are matters
of reusoning, not of formal jurisprudence; and when the statute
leaves the matter to the jury, a court is not justified in absolutely
directing the jury to find for a partieular degree.?

§ 882, Where A., with intent to kill B., shoots at B. and kills

Kilmg B. O+ Without particular intent to kill C., the offence has

when the  been held murder at ¢ommon law.? Is it murder in the
intent was

tokill C. is first degree under our statates ? Supposing the ease to
e .. be one in which we can legitimately infer deliberation
gree. and intent, the answer, at the first view, would be in the
affirmative. It is objected, however, that in such case there is no
exclusive intent to take the life taken. But is this essential to mur-
der in the first degrec ? If it be necessary to a conviction of mur-
der in the first degree that such an intent should he exactly proved,
could thers be ever such a convietion ? A., for instance, thinks
that he is injured by B., and A., therefore, shoots B. under the im.
pression that he shoots one by whom he has been injured. But is
this impression ever coincident with the truth? Can we recall any
cage of malice in which the defendant’s passions did not, more or less,
create an ideal object of enmity? Would it be any defence to the
shooting of B. that A. supposed B. to be a different character from
what he really was, and that therefore his shooting B. was a mistake ¢
If we negative these questions, we can only do s0 by assuming the
position that the grade of a malicions homicide is not reduced by
the fact that the defendant mistook his relations to the person
whom he killed. And there are several collateral Feasons, suppos-

! Com. ». Zeplhon, MS., Phil. 1844. han ». Btate, 21 Ohio St. 306 ; State ».

cHAP. L} IEOMICIDE. [§ 383.

ing that the pérson killed was the one whom the qefenda.nt. almed
at, why we should net limit this prineiple by ex.cludl.ng from it cases
where A. kills C. by mistaking him for B. First,insuch a !ﬂllmg
we have the constituents necessary to the guilt f)f_ murder in the
first degree—deliberation, intent, maliec, and ]fﬂhng. Secondly,
the policy of society eminently requires that life .shOuld be pl;;)-
tected by the application of this principle; for while I may elude
the attack of one with whom I know myself to be at enu}xty; no
prudence on my part ean ward off from me an attack which mis-

takes me for another, and to prevent such attack I must rely exclu-

sively on the protection of the law. ) Tf‘:irdly, the question of
particular intent is one as to which it is difficult to apply a,n_exact
gauge ; and if it is necessary to prove in fea.ch case an exa§t -mtent
to kill the particular person, just prosecutions n'aust Oft()lil fail, be-
cause in most cases, from the inherent imperfection of evidence, no

" such proof can be supplied. At the same time we must remember,

as we have already observed,! that were the questio_n still open,
the true course, in cases where the intent was to kill B.3 and C.
was negligently killed by the blow meant for B.,‘C. not having been
aimed at by A., is to indict for an attempt fo kill B., and for the
eorli manslaughter of C.2
nczh‘f;;.t ‘Where 3& maliciously aims at a body of men, intend-
ing to kill any one of them, and kills B., the offence is )
murder in the first degree; if he intends only to hurt Gradeof
seriovsly, it is murder in the sccond degree.® - The first when the
of these propositions is settled by the reasoning 'of the kilée(?fi:
lagt section.® If A., intending maliciously. to kill B., g,mup gen-

kills C. instead of B.,is guilty of murder in tho first frallyat

d @ fortiori is this the case where A., when killing termined
cgree, ) by the gen-
C., kilis one of a group of persons, some one of whom he ¢ ingent.

® Hopt ». T, 8., 110 . 8. 574; Peo-
Ple v. Raten, 63 Cal, 421, 433 ; Whart.
Gr. Pl. and Pr. § 813. “The jury
must not be imperatively required to
render a verdiet for a particular degree
of homicide.”” Adams ». Btate, 29 Chio
8t. 415 ; affirm. Diesbach ». State, 38
Ibid. 368, To same effect see Aber-
nethy v. State, 101 Penn. St. 322,

® Beo supra, §§ 110-120, 317, Calla-
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Raymond, 11 Nev. 98, To the same
effect, fee Cowm, v, Dougherty, 7 Smitl’s
Laws, 698 ; Com. 2. Flavel, Phil. 1846,
MaS.,

As differing from the above, see Brat-
ton v Btate, 10 Humph. 103. In
McConnell v, State, 13 Tex. Ap. 399,
the grade in such cases is held to be
murder in the second degree.

intended to kill. On the other hand, if his intent was
only to do serious bodily harm, his offence, though murder at com-
mon law, is only murder in the second degree under the Pennsyl-

L Supra, §§ 120, 319 ; and see Pliem-
ling ». State, 46 Wis. L16.

2 Suprae, §§ 109-111, 120, 319,

$ Soe supra, § 319 ; State v. Edwards,
71 Mo, 312; Aiken v. State, 10 Tex.
Ap. 810,

¢ 8o supra, §5 119, 319. In Ala-
bama this is preseribed by statute,
which, however, is only declaratory of
the common law ; Presley ». State, 59
Ala. 9%; Washington v. State, 60
ibid. 10,
395



§ 384.] CRIMES. [Book 1L,

vania and cognate statutes, it not containing the necessary constitu-

ent of an intent to kill !

§ 384. It has sometimes been said that a homicide in the per-

Killing in

petration of, or attempt to perpetrate any arson, rape,

perpetra-  Yobbery, or burglary, is, under the Pennsylvania and

tiot, or at-

temptea  cognate statutes, marder in the first degree. But it must
perpetrs-  he remembered that the statutes under criticism do not

tion, of ur-

son, tape,  8ay that ¢ Homicide,” when so committed, shall be mur-

robbery,

burglary ~ der in the first degree, but that « Murder,” when so

{or other

offences, committed, shall be murder in the first degree. Nothing,
specifled in - therefore, that is not murder at common law can be mu?-

this con-

nectionin ~ der either in tho first or second degree; and we have

statute),

no neces- 10786 0 Inquire, in determining the grade of any particu-

garily mur-

or 1n toar- lar homicide under the statutes, whether it is murder at
first de- common law. If it is not, then such homicide cannot be

gree.

murder either in the first or the second degree under the

statutes, alifhough i.t i.s a homicide committed in perpetration of one
of the specified felonies.* On the other hand, if the offence would

- 1 Under the Alabama code the offence
would be murder in the first degree,
Waehington . State, 60 Ala. 10,

* Btate . Dowd, 18 Conn, 38% ; Com.
v. Hanlon, 3 Brewst. 461; 8. C., 8 Phil.
R. 401; Chauncy, ez porte, 2 Ashm,
237; State v. Earnest, Y0 Mo. 520;
Pharr ». State, 7 Tex. Ap. 472. Sew
Com. v, Jones, 1 Leigh, 610, and com-
ments in Whart, on Hom. § 184, In
Rew York this view does not seem to be
accepted. People v. Van Steenburgh,
1 Park C. R. 39, though see Buel v,
People, 18 Hun, 48%; B. C,, 78 N, Y.
492. InBuelv. People, the defendant,
while attempting to ravish a girl,
passed a sirap around her meck, by
which she was strangled. This was
lield murder in the first degree; a de-
cision mot ineonsistent with the text,
&5 the offence wonld have been murder
at ccmmon law. Bee to same effect,
Cox v, People, 19 Hun, 430; 50 N, ¥.
500, where the murder was incidental
to burglary. Bee State v. Brown, 7
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Oreg. 186. As to Missouri, ses Shock
. Btate, 68 Mo. 352; supra, § 377,

In People v. Vasquez, 49 Czl. 580,
it was held that where soveral are en-
gaged in the commission of & robbery,
and ome of the associates does not in-
tend to fake life, and dissuades tho
others from taking life, yet he is puilty
of murder in the first degree if one of
them take life in fortherance of the
Plae to rob. Bee, also, Singleton .
Btate, 1 Tex. Ap. 501,

As to what is extreme atrocity and
craelty, under Massachusetts statute,
see Com. v. Davlin, 126 Mass. 253.

In Virginia, where * wilful and ex-
cessive whipping” is among the enn-
merated instances, a verdict of mur-
der in the first degree was sustained
against a master for whipping a slave
to death, though it was maintained
that the intent was to do ooly bedily
bharm. W shonld be observed, how-
ever, that in the Virginia act the
term ¢ other’® iz omitted before the

cHAP, L} HOMICIDE, [§ 885,

have been murder at common law, then, although there was no in-
tent to take life, the case, if the homicide were committed in the
perpetration or attewpt at perpetration of an enumerated felony, is
murder in the first degree under the statutes.’

§ 885. The same observation applies to the agency of poison.
A homicide by poison is not necessarily murder at common law.?
If it js not, it is not murder in the first degree.® At the same

phrase * kind of wilful, efc., killing,”
so that to some degree the bearing of

" the latter definition on the ennmerated

instances is weakened. Bouther v,
State, 7 Grat. 678.

That * other felony”’ in the Missouri
statute must be some felony not neces-
sarily incident to the assault, see Btate
v, Shock, 6% Mo. 352 ; supra, § 37T

A homicide, to bo murder in tho first
degree nnder this clause, must be ona
emanating from the jfelony; not ome to
which the felony was collateral.
Pliemling ». State, 46 Wis. 516.

1 [bid. Com. ». Femberton, 118
Mass, 36; Buel v. People, 78 M. Y.
492; Com. v, Hare, Whart, Hom. Ap. ;
Com. ». Daley, 4 Penn. L. J. 857:
Howell v. Com., 26 Grat. 995 ; Moyni-
ban ». State, 70 Ind. 126 ; Riley v. Btate,
9 Hamph. 46 ; Tooney v. State, b Tox.
Ap. 163; Pharr ». State, 7 Ibid. 472.

2 Supra, § B46. Bee Diesbech o
Htate, 38 Ohio St. 365.

$ State ». Dowd, 1% Comn. 388;

Chauncy, er parfe, 3 Ashmead, 227,
301. See Rhodes ». Com., 15 Pemn.
Bt. 386; Lane ». Com., 53 Ibid.
371; Com. v, Jomes, 1 Leigh, 610;
Souther ». Com., 7 Grat. 678, When
poison is administered in order to ex-
cite sexnal passion, and death ensues,
this is mot death through intended
poisoning so as 1o be murder in the
first degree. Jaffa, § 610; Bechtel-
hoimer ». State, 54 Ind. 128. As to
distinetion in Texas, see Tooney v,
Btate, 5 Tex. Ap. 163,

Tn Siate r. Wells, 61 Towa, 633, the
evidence was that ihe defendant, a
convict in the State’s prison, adminis-
tered to one of the gnards, in order to
effect an escape, chloroform in such
quantities as to produce death, This
was held to be murder in the first de-
gres under a statute which provides
that ** all murder which is perpetrated
by means of poison, of lying in wait,
or by any kind of wilful, deliberate,
and premeditated killing . . . is
murder in the first degree.”” In the
opinion of the court there are some ex-
presgions to the effect that the clanse
above cited covers all cases of intes-
tional poisoning. But the proper view
is that only cases of murder at common
law are, when offected by peison, an-
der this ¢lanse, murder in the first de-
gree. That this particolar case was
murder at common law may be main-
tained. en. two grounds: (1) that the
chloroform, was administered in such &
way asto be a deadly poison; (Z) that
this offence was collateral to an indiet-
abla felony.

In Btate v. Dowd, above cited, the
court gaid: *If any case can be gup-
posed where murder may be committed
by means of peison, and not be the re-
sult of such an act (deliberate), then
a conviction of murder in the second
degree may be legal.”

In State v. Wagner, 78 Mo. 644, the
poizon was lamdanum administered to
the deceased for the purpose of frand-
ulently inducing him to part with hia
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time, where the evidence shows that the death was cffected by
intentional and malicious poisoning, the court, where this
cﬂoﬁnulﬁggd 15 not precluded by statute, may tell the jury that the

by means  offence is murder in the first degree.!
of poison

or lying 1 Bo alse as to lying in wait. A man may lio in wait
L"é‘éz;,hfl‘;?ly for another merely to commit a trespass ; and if so, in
murderin - cage of an accidental killing, the offence being only man-
degree, slaughter at common law, is only manslaughter under our
statutes. But if an intentional homicide by lying in wait
be proved, then such homicide is ordinarily murder in the first
degree.?
§ 386, Where A,, intending to commit a felony, the exeeution
of which is not enumerated in the statutes as contribut-
Homiclde - e .
incidental  IRZ to the definition of murder in the first degree, unin-
tn?e];ft{ﬁ;l tenti-onally kills B., the offence is manslaughter, A.,
fﬁl&‘éﬁ;‘f{’gh. for }nstance, shoots. a tame fowl, and in so deing unin-
ter. tentionally and accidentally kills B, Is A. guilty in this
of murder in the sccond degree under our statutes? No
doubt we have several obiter dicta of our judges answering this
question in the affirmative, thongh no case exists in which the point
has been directly affirmed. Bus if we are to hold, as we may justly
do, that such an offence is only manslavghter at common law, then
it is only manslaughter under our statutes.®
§ 387. An “ attempt” to commit one of the enumerated felonies,
Under the under the statutes, must consist of a substantive indict-
?‘tg:‘;ltl(ffﬁf)t’ able offence. The word “ attempt,” as thus used in the
must he  Statutes, must be construed strietly, as describing such
as:gg‘?:[fge- an attempt as is indictable. Hence it is not sufficient,
in order to bring the case under the statatcs, that the
homicide should have heen committed while in preparing to commit

the felony in question ;* nor is it enough that the offence consists in

property. This, being murder at com- 1 Shaffner ». Com., 72 ?enn. 5t 60
mol law, was held murder in the first Peopic ». Ilall, 48 Mich. 482. See
degree under the Missouri statute ; the supra, § 392,

court at the same time saying, “a £ Bee People v, Miles, 55 Cal. 207.
homicide by poison iz not necessarily 2 See this point examined supra, §§
murder at common law, Whart, on 320 el seq.

Hom. § 82,” recognizing, therefore, the 4 Boe supra, § 180,

distinetion in the text.
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mere solicitation; or in purpose without distinctive overt act.!
“ An attempt to commit a rape, in which killing occurs, is neces-
sarily an overt act, indicating the intent and purpose of the assault,
of which clear proof, sufficient to place the case beyond reasonable
doubt should be given. A mere intention fo commit the offence is
nothing, unless accompanied by acts directed towards its accomplish-
ment. The killing, to constitute the erime of murder, without the
gpeeific intent to take life, must be already shown by the prosecu-
tion to have occurred in the performance of such acts as should
establish the independent subsfantive crime.”?
~ § 888. Murder in the second degree includes all cases of common
law murder3 where the intention was not to take life, of 4y, 7.
which murder, when the intent was only to do great g:-;ffﬂﬁd
bodily hurt, may be taken as a leading illustration.! cludesan
There may, also, be cases where death ensues du.ring B low mure
riotous affray, under circumstances which would consti- dr%In.
tute murder at common law, but which, in consequence intention is
. . . . . oot to take
of the want of a specific intent to take life being shown, Iife, inelna-
amount but to murder in the second degree.® And this T8 e

is the case generally wherever the mind, from any form mindis o

N . . such u state
of disturbance, is incapable of framing a specific par- as to be in-
. capable o
pose.® It has been also held that where the offence is spfciﬁc
murder, but there is no proof of intent, the grade is the %"
t Supra, § 179, 86 ; Hill v. State, 11 Tex. Ap. 456. As

2 Thompson, C. J., Kelly v. Com., to Delaware statute, seeState v. Jones,

1 Grant, 456,

3 That “*malice aforethonght’® ises-
sential, see Daly ». People,39 Hun, 182;
State . Curtis, 70 Meo. 594; Biate =
Stoeckli, 71 Ibid. 559 ; Drooksv. Btate,
90 Iud, 428; People v, Grigshy, 62
Cal. 482; Bohannon v. State, 16 Neb.
209.

t Com. ». Dougherty, 7 Bmith’s
Laws, 698; Whiteford ». Com. 6
Rand. {Va.) 7214 Btate v. Robinsom,
73 Mo, 306 ; Statev. Erb, 74 ITbhid. 199 ;
Allsnp ». SBtate, § Lea, 362; Btate ».
Decklotts, 19 Iowa, 447. See Wash-
ington wv. Btate, 53 Ala. 20; Btate n.
Hill, 69 Mo. 453 ; Harris v. State, 36
Ark. 127; Caldwell v. State, 41 Tex.

1 Houst. C. C, 21; State ». Ilamilton,
ihid. 101; State ». Gardner, Ibid.
1464 State v, Green, Ibid. 217; State
r. Till, Ibid. 233; State v. Bolce, Ihid.
353; State v. Rhodes, Ibid. 476.

5 Com. #, Hare, 4 Penn. Law Jonr.
257; and see Com. », Bherry, Apps
Whart. on Hom.; Com. ». Neills, 2
Brewst. 533. Supra, §§ 47, 118, Itis
said in Missonri, that mental excite-
ment and disturbance produced by in-
sults consisting only of words, may
reduce the offenee {o murder in the
second degree. State v. Ellis, 74 Mo.
207 ; State r. Eotowsky, Ibid. 247.

5 Supra, § 47,
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second degree.! Dub premeditation is essential, as in other cases
of murder.?

§ 889. When the defendant iy in such a state of
Murder in

drunken.  drunkenness as to be incapable of forming a specific

',;fﬁ?.égr i intent to take lifc, then the offence, if murder at common

the second  Jaw, is muarder in the second degree under the statutes.3
degree, @ . . .

Implied malice is sufficient at common law to make the
offence murder, and under our statute to make it murder in the
second degree; but to constitute murder in the first degree,
actual malice must be proved. Upon this question the state of the
prisener’s mind is material. In behalf of the defence, insanity, in-
toxication, or any other fact which tends to prove that the prisoner
was incapable of deliberation, was competent evidence for the Jury
to weigh. Intoxication is admissible in such cases, not as an exeuse
for erime, but as tending to show that the less and not the greater
offence was in fact committed.’” When, however, the defendant
voluntarily made himself drunk in anticipation of the crime, the
offence is murder in the first degree.® '

§ 390. As has been already noticed, if a pregnant woman be
Killing s  Killed in an attempt to produce abortion in her, and it
womanin  appears that the design of the operator was not to take

an attempt

t% pr:;?duce the life of the mother, the offence has been held murder
abortion,

murderin 10 the second degree.® And on the principles already

td]::Bg meeond  expressed, this may be defended in all cases where the

1 Harris v. ftate, 8 Tex. Ap. 90; degres. When this ingredient is abe
Donglass ». State, Ibid. 520; Hubby sent: where the mind, from intoxica-
v. State, Ihid. 597. cation or any otlier canse, is deprived

? Btate ». Lewis, 74 Mo, 222, of its power to form a design, with Ge-

8 Sec eases cited supra, §§ 47, 48, 51, liberation and premeditation, the of-
52; Willia v. Com., 32 Grat. 929 ; State fence is stripped of the malignant feat-
v. Trivas, 32 La. An, 1086. ares required by the statute to place

¢ Carpenter, J., Btate . Johnson, 40 it on the list of capital erimes; and
Conn. 136 ; see Com. v. Jones, 1 Leigh, neither courts nor juries ean lawiully
610; Com. ». Haggarty, Lewis C. L. dispense with what the act of assembl y
403 ; Pirtle v. State, 9 Homph. 664. requires,”’ Lewis C. L.405. And see

“Exzcept in the case of mupder, llaile v State, 11 Humph, 154,
which happens in consequence of actnal € Supra, § 49; Nevling ». Com., 98
or attempted arson, rape, robbery, or Penn. St. 323 ; Btate ». Robingon, 20
burglary,’” says Judge Lewis, of the W, Va. 713.

Supreme Court of Pennsylvania, ‘a6 Supra, §§ 3186, 325; infra, § 450 ; Com,
deliberate intention to kill is the es- v Jackson, 15 Gray, 187; Chauncy,
sential featnre 0I416161rder in the first ez parte, 2 Ashm. 227; State v. Moore,

CHAP, 1.] HOMICIDE, {§ 892

intent was to do the mother serious bodily harm, Where there is
no such intent, the proper course is to indict separately for thf: man-
slaughter of the mother, and for the perpetration of the abortion.

§ 391. Aside from murder in the commission of cr‘mmeratcd felo-
nies, the rule is that where the delitherate intention 1s to orter i
take life, and death ensues, it is murder in the first de- .0 5'q.
gree ; where it is to do serious bodily harm, and death ﬂi’fﬂ’?;g’m'
ensues, it iz mwurder in the second degree; while the ;{r}lL‘l:;fﬁla;lI:
common Yaw definition of manslaughter remains unaltered. 15 gisturb.
Thiz distinetion, however, cannot always be preserved.

In those jurisdictions where the juries are entitled to take control
of the law, it of course gives way to other tests more agreeable to
the prejudices of the particular case. And even where the cm'n*t
assumes its proper prevince, and where it lays down the Iaﬁ:r with
precision and falness, a jury is apt to seize.upcm murder in the
gecond degree as a compromise, when they think murder has been
committed, but are unwilling, in consequence of circ:-umatances of
mitigation, to expose the defendant to its full penalties. ) In such
cases courts are not disposed to disturb verdicts, but permit them to
stand, though technically incorrect.! ' _

§ 892. The character of the presumption to be drawn in cases
of malicious killing is elsewhere independently discussed. Lo cusen of
It iz scareely necessary here to repeat that such a pre- doutt pre.
sumption is an inference of fact to be drawn from all the Tor i o
circumstances of the particular case. WI{erevr.:r the g;;:;gﬂﬂ
killing is with & deadly weapon, and there is 0?’1.(18[10&
aliunde showing that this was intentionally, de‘hberabely,‘ and un-
justifiably used, then the inference, as we have J-ust seen, is that of
an intent to take life, and the case is murder in the ﬁ'rst degrf.ze.
Tho burden, however, of proving this is on the prosecution.® Btrip-

ping the case of these incidents, however, and supposing that simply

25 Towa, 128 ; Yundi ». People, 65 Il1. See, howaver, Clem ». State, %2 End.
372, ' 420 Pliemling v. State, 46 Wis. 518;

1 Whart. on Hom. § 193; Slanghter State v. Mahly, 68 Mo. 315.
v. Com., 11 Leigh, 682; State v, Og- 3 See Whart. Crim. Ev. §§ 784, :;?16;1
trander, 30 Mo. 18; State v. Hudson, 3 Murray ¢. Com., '.79 Penn. Bt. H
59 Ibid, 135 ; State ». Cooper, 71 Ibid. Kehoe v. Conw., &5 Ibid. 127.
436 ; State ». Mewherter, 46 Towa, 88,

vor, 1.—26 401
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a malicious killing be proved, then the inference is of murder in the
pecond degree.!

§ 393. Under the statutes a common law indictment for murder

is sufficicnt to sustain a verdiet of guilty of murder either

Common — in the first or the second degree. It being held, as has

law fodict-

mf-’ﬂfl for  already been seen fully, that the line separating murder
murdcr

sustaing  {rom manslaughter is in no way changed by our statutes;
Elfgl‘,:& and it being further seen that murder in the second

degree is simply murder at common law Wwith certain
agoravating features discharged, it follows that on 2 common law
indictment for murder a verdiet of murder cither in the first or in
the second degree can be sustained. Bo, indeed, have our courts,

in many instances, ruled.? The same principlc has been recognized

i Supra, §118; Whart. on Cr, Ev.
&5 33, 721; Com. #. Drum, 58 Penn.
St. 9; ’Mara ». Com., 75 Ibid. 424;
Brown o, Com., 76 Ibid. 319 ; Laros ».
Com., &4 ILid. 230; Btate v. Walters,
45 Iowa, 380; Hill » Com., 2 Urat.
584 ; MeDaniel o Com., 77 Va. Ap.
281 ; Mitehell ». State, § Yerg, 840;
Witt ¢. State, 6 Cold, 5 ; Davis 2. State,
10 s, 101 ; Green ». State, 64 Ala. 63
State #. Holme, 4 Bo. 153; Bfate .
Evans, 65 Ibid. 574; State v. Gaszert,
Ibid. 352; Btate v, Winge, 86 Ibid,
181 ; Btate z. Testerman, 68 Ibid. 408 ;
Btate ». Haton, 75 1bid. 586; State
Plelps, 76 Thid, 318 ; Hamby ». Btate,
36 Tex. 523; Preuit v. People, b Nev.
377 ; Milton v, Btate, § Neh. 134.

In a Texas case it is suid: * When
a homicide hag been proven, that fact
alone authorizes the presumption of
malice, and unexplained wonld war-
rant averdict for murder in the sccond
degree. But express and premedilated
malice can never be presumed ; it is
evidenoed by former grudges, previous
threats, lying in wait, or some con-
certed echeme to kill, or do some bodily
harm, as polsoning, starving, fortur-
ing, or the attempled perpetration of
rape, robbery, or burglary, and these
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evidences of express malice, or 2ome
one of them, must be proven as dircctly
as the homicide, before the jury are
authorized in finding a verdiet for mnr-
der in the first degree.

“The distinetion between murder in
the first and second degrees has been
o often disensszed by this court that we
deem it necesgary here only to refer
to a fow cases deciding this question ;
MeCay ». The State, 25 Texaz, 33 ; Ma-
ria z, The Btate, 25 Ibid. 698; Ake =,
The State, 30 Thid. 473 ; Lindsay .
The Btate, and Williams #. The Btate,
decided at this term.”’ Ogden, J., Ham-
by #. Etate, 36 Ibid. H23; supra, § 377,

1 Btate o Verril, 54 Me. 408; State
v, Pike, 4% N. H. 39%; Green ». Com,,
12 Allen, 155 ; ¥itzgerald ». People, 37
N.¥. 413 ; Ecnnedy = Pueople, 3% Ihid.
245 ; Cox v, People, 80 Ibid. 500 ; Com.
. White, 6 Binn, 183 ; Comn. v. ¥lanna-
gan, T Watts & B, 415 ; McCue ». Conn,
T8 Penn. St. 185; Graves », State, 45
N. J. L. 347; Com. z. Miller, 1 Va.
Caz. 310; Com. v, {zibzen, 2 Ibid. 70;
Com, ». Wicks, Ibid, 387 ; Livingsten’s
Case, 14 Grat. 592; Cargen v. People,
39 Mich. 540; State ». Lessing, 16
Minn. 756; Iines ». State, 8 Humph.
507 ; Mitchell ». State, & Yerger, 340 ;

CHAP, L] HOMICIDE, [§ 898,

in cases where murder is committed in the attempt to commit arson,
rape, robbery, etc., in which cases the specific intent need not be
alleged.! These rulings were first made in Pennsylvania, a State
which was the earliest to legislate on this subject; and it needs but
a glance at the statubes and their history to see that the interpreta-

- tion then given to them by the courts ig correct. The object of the

statutes in Pennsylvania, and in the States that adopted the same
legislation, was to provide that when a defendant’s mind is not
capable of a specific design to take life, then he is not to be eapi-
tally punished.? In subsequent Pennsylvania statutes, it was pro-
vided that when the defendant’s mind is disturbed to the further
extent of being sctually insane, then the jury is to acquit of the
felony, but find the insanity, upon which the defendant is to be im-
prisoned as a dangerous lunatic. Analogous stafutes have been
adopted throughout the United States. Now it is no more reason-

Poola ». State, 2 Baxter, 288 ; Taylor ».
State, 11 Lea, 708 ; Peopls ». Lloyd, &
Cal. 54; People v. Bonilla, 38 1bid.
699 ; State », Millain, 3 New. 4409;
State ». Thompson, 12 Ibid, 140 ; State
v. Hing, 16 Ibid. 307; Peopls v. Ah
Choy, 1 Idaho N, H. 317; Gehrke v.
State, 13 Tex. 568 ; White ». Biate, 16
Ibid. 206; Wall ». State, 18 Ibid, 682,
Henrie », State, 41 Ibid. 573 ; Hvans v,
fitate, & Tex. Ap. 513; Bohannman ».
State, 14 Ibid. 380; McAdams v. State,
25 Ark. 405 ; Lezchi ». Terr., 1 Wash.
Ter, 23 ; Brannigan o. Terr., 3 Ttah,
133. BSee State ». Cleveland, 58 Me.
564 ; Hogae ». State, 30 Wis. 437;
Davis ». Btate, 39 Md. 355.

As to Florida, ses Bird v. Stafe, 18
Fla. 493,

In Missouri, however, it i3 held ne-
cessary to specify the murder to have
Ieen wilful and deliberate, and to
state the ¢ireumatances makiog it such.
Boewer », State, & Mo, 364; Btate »n.
Jumes, 20 Ikid. 55. Bunt see State v.
Kilgore, infra.

As to California, see People v, Wal-
lace, 9 Cal. 30 ; People ». Lloyd, Ibid.
54; Poople v. Stevenson, Ibid. 273;

Paople ». Dolan, Ibid. 576; People
v. Murray, 10 Ibid. 309; People w.
Chotsier, [bid. 310; People ». Urias,
12 Ibid. 325. .

In Conmnecticut, under the Revized
Statutes, providing that the “*degree
of the crime shall be alleged,” it is
sufficient, after stating the crime in the
usnal common law form, to add that the
defendant did thereby commit murder
in the first degree. Smith v, State, 50
Conn, 193, Awd see, also, State ».
Hamlin, 47 Conn. 85 ; State v. Smith,
38 I'bid. 397. °

As to Iowa, rejecting the views of the
text, see State v. McCormick, 27 Fowa
R. 402; State ». Watkins, Ibid. 415.

In Indizgna, murder in first degree
must he averred to have been done
“purposely.”’ Bonyder », Siate, 59 Ind.
105.

Ay to Montana, see Territory ».
MeAndrews, 3 Mont. 158,

As to Kansas, sec State v. Fooks, 29
Kan. 425 ; State r. Brown, infra.

1 Com. ». Flannagan, 7 Watts & Serg.
415,

® See supra, § 376 ; and particularly 1
Whart. & Bt. Med. Jur. §§ 181, 214, 227.
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sonable to require a ¢ specific intention to take lifc”’ to be specially

averred to meet the first class of statutes, than it is to require
“pganity” to be specially averred to meet the second class of stat-
utes.! The legal scope of murder, as a generic term, is unchanged
by either of the statutes. All that the statutes say is that when
the jury find that the murder was committed in certain conditions
of mind, then the punishment shall not be death, but imprisonment.
We cannot reject this reasoning without holding that in all cases
where a jury are, hy statute or otherwise, authorized to find a
diminished responsibility, the indictment must specially negative the
facts implying such diminished responsibility. But this is ahsurd ;
and we must, therefore, fall hack on the position established above,
that an indictment for murder at common law is sufficient in cases
of murder in the first degree. Ilence, also, under an indictment in
the common law form the prosecution may put in evidenge killing
by poison, or killing with the intent to commit arson, rape, robbery,

CHAP. L] HOMICIDE. [ 895,

§ 394. Under an indictment for murder at common law, there
may be, as has just been incidentally noticed, a convic- )
tion of either murder in the first or of murder in the Yerdict
second degree, as well as a conviction of manslaughter. Sﬂl’ef;rl:g
Henee, under such an indictment, if there be a conviction
for manslanghter, or of murder in the second degree, the more cor-
rect course is to find “not gailty of murder, but guilty of man-
slaughter,’” or ¢ of murder in the second dogree.”? In Maryland
this has been held essential® But such a degree of particularity is
inconsistent with the practice which has been generally sustained.?
And, in any view, an acquiftal or conviction of the minor degree on
an indictment good for the major is an acquittal of the major. But
the verdict must specify the degree.® And defendants, whether joint
principals, or principals and accessarics, may be convicted of differ-
ent degrees.’

VII. RICTOUS HOMICIDES,

or burglary,® or killing by lying in wait.?

By the same reasoning, it has been held in Pennsylvania not
necessary to aver ¢ against the statute’™ in the conclusion, the offence
being at common law, and only the punishment statutory.*

1 This has heen even held when the
gtatute makes 2 ¥ gound mind” a con-
stituent of murder. Fahnestock w.
State, 23 Ind. 231, Sec Dumas . State,
63 Ga. 600,

# Roach ». S8tate, 8 Tex. Ap. 478.
Bee, as to indictment in New York, Cox
v, People, 80 N. Y, 500,

3 Btate v, Kilgore, 70 Mo, 546.

¢ Com. », White, § Bin. 183. In
Maine, under the Act of 1865, . 388,
it is necessary only to charge that the
defendant ¢ feloniously, wilfully, and
of Lis malice aforethonght,” did kill
the deceased. Btate r. Verrill, 54 Me.
408. As to New Hampshire, sec Stats
». Pike, 49 N. H. 399 (Smitl,, J. 1869).

In sumining up the adjndieations on
this point, we may say that in Massa-
chusetts, Kew York, Virginia, Indiana,
Wisconsin, Arkansas, Texas, Nevada,
Minnesota, California, and Washington
Territory, as well as in Penusylvania,
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Maine, and New Hampshire, which
have been specially cited above, an in-
dictment for murder at common law
will sustain & verdiet of murder in the
first degree.

In fows, it has been held by the Bu-
preme Court error to put the defendant
ont trial for wnurder in the first degres,
on an indictment charging murder in
the second degree, though the convie-
tion was only for murder in the second
degree. See State ». McNally, 32 [owa,
h8l; State . MeCormick, 27 Ibid. 402,
As to Missonri, see State v, Phillips, 24
Mo. 475,

In Kansasg, the indictment to consti-
tute murder in the first dogres must
charge that the assanlt and the killing
were with the deliberate and premedi-
tated intention of killing the deceased.
State v. Brown, 21 Eanz. 38.

In Connecticnt, ag we have seen, a
statute was passed in 1870 declaring

§ 395. When an unlawful assemblage takes place for the

redress of a supposed public wrong, and particularly

Wien war

where its ohject is the overturn of government, or the islevied

against

registance of executive, legislative, or judicial autho- govern.

rity as such, participation in it, to the extent of levying

ment for
private

war against the government for these public purposes, purposcs,

end killing

becomes treason. Where, however, the intention s t0 follows, in-

dictment

redress a private or social gricvance, and to incidentally gong be
resist process merely so far as may be necessary to effect for boml-
the private or social end, the offence amounts not to the

that in all indictments of murder the
degres shall be charged. Stater. lam-
lin, 47 Coun. 95, cited supra. This,
however, does not touch indictments
found prior to its passage, in which it
is not necessary to allege the degree.
State v. Smith, 38 Conn. 387.

| RBes Com. z. Herty, 109 Mass, 345 ;
Keefe v, People, 40 N, Y. 345 ; Davis ».
Btate, 39 Md. 2355; State ». Grant, 7
Oregon, 414,

¢ Seo infra, § 541,

8 State v. Flannigan, 6 Md. 166, See
infra, § 541; Weighuorst v, State, 7 Md.
445,

cide.

¢ Whart. Cr. P1. & Dr. §§ 736 ef seq.

& See authorities given more fully,
infra, § 541; Whart, Cr. PL & T'r. 8%
465, T42.

A verdict of guilty of murder in the
second degree “‘is equivalent to an
express acquittal of the defendant for
murder in the first degrue, and the de-
fendant conld successfully plead the
procecdings in this cage in bar of any
subsequent prosecution against him for
the same offence.’’ Mcbillan, C. J.,
State v. Lessing, 16 Minn, 80, 187,

§ Tnfra, § 543.

T Supra, § 236,

4
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dignity of treason, and if during its commission life is lost, the
offender may be tried for homicide. Two observations, however,
may properly be made in this conncetion: (1) Kven supposing
treason exists, the felony of murder or manslaughter does not
merge in it.  Merger only exists where a misdemeanor and a felony
form a constituent part of the same act, as where an attempt to
commit a larceny and the larceny itself unite. In such cases it is
the felony alone that can be prosecuted. But two felonies ecannot
thus coalesce, for being each of equal grade neither sinks into the
other. (2) The domains of trcason have become restricted within
limits which exclude the great mass of those cases of general riot,
which were formerly included within the term. It has already been
noticed that during the necessities of civil war in England, each
government for the time in power, acting on the principle that self-
preservation is the duty of all governments, followed its predeces.
sors in pushing the law of treason to its extremest verge, both as
regards principle and temper. Buf in more recent days, when the
crown no longer feels it to be a contest for life between it and the
state prisoner at the bar, the oId policy has been relaxed, and
*levying war,” in the definition of treason, is shorn of the con-
structive clement, and restricted, as the term suggests, to the actual
making of war against the State. The same amelioration of judi.
cial construction has taken place, also, in our own country, In the
earlier treason cases in Pennsylvania, those of Roberts and Carlisle,
which were tried in revolutionary times, the carly English prece-
dents were cited with approbation and applied with rigor. In
Friess trial, which took placc during the administration of John
Adams, when the government was scarcely settled, the same general
views were expressed which obtained in England during the eivil
wars, and a local opposition to the execution of the window tax was
construed to be a “levying war’ against the government of the
United States. But in Hanway’s Case, the Circuit Court of the
United States, sitting in Philadelphia in 1851, after noticing the
fact that the better opinion in England now is that the term ¢ levy-
ing war’’ should be confined to insurrections and rebellions for the
purpose of ‘““overturning the government by force and arms,” went
on to say that a combination on the part of ccrtain citizens, in a
particular neighborhood, to aid fugitive slaves in resisting their
406

)

CHAP. 1.} HOMICIDE, [§ 897,

capture, cven though such resistance results in murder and robbery,
is not treason.! '

§ 896. Individuals who, though not specifically parties to the
killing, are present and consenting to the assemblage l?y Coiotors
whom it is perpetrated, are principals when killing is in pﬁ';ipala
pursuance of common design. ¢ When divers persons,” o o
says llawking, “ resolve generally to resist all opposers o
in the commission of a breach of the peace, and to execute 16 1n
such a manner as naturally tends to raise tumults and affrays, and
in so doing happen to kill a man, they arc all guilty of murder, for
ﬁhey must at their peril abide the event of their actions wh(f unlaw-
fully engage in such bold disturbanees of the public peace, m oppo-

. gition to, and defianco of, the justice of the nation.” And the

principle applies to cases of unlawful assembly not a:-mount.ing t(_) riot.®

§ 397. It should be observed, however, that while the parties are
responsible for consequent acts growing out of tt'le general St 20t 50
design, they are not for independent acts growing out of collateral
the particular malice of individuals. Thus if one of the . ’
party, on his own hook, turn aside to commi't a felofzy ff)rmg_ﬂ to the
original design, his companions do not participate in his gul}t.‘ It .
must be remembered that to make out the eorpus delicti in such
cages it is essential to show that the party charged struck, either
actually or coustructively, the fatal blow, and con;ented to the com-
mon design. Thus it has been correctly held in England that when
two or more, one of whom hag received a provocation (as a blow)
which would reduce homicide to manslaughter, are all charged with
murder, and it cannot be proved which of them inﬁirfbed the fatal
blow, neither of them can be convicted of murder, without a proof
of a common design to inflict the homicidal act; nor of m'anslaught,er,
without proof of a common design to inflict unlawful violence.®

1 U. 8. v. llanway, 2 Wall, Jr. 139.

# Supra, § 213; 1 Hawk. P, C. e. 31,
s. 51 ; Staundf. 17; 1 Hale, 439 et seg.;
4 Black. Com. 200 ; 1 East P. C. c. 55,
6. 33, p. 267; R. v. Archer, 1F. & F.
3561 R. ». MoNaughton, 14 Cox C. C.
576; T. B. v. Rouss, 1 Callis. 624;
Ruloff v. People, 45 N. Y. 213 ; Huling
v, State, 17 Oh. 8t. 533 ; Washington
v, State, 86 Ga. 222 ; Brennan ». Peo-
ple, 15 111, 511; Laml ». People, 8

Ibid, 73; Stater. Bimmons, § Jones
(Law) N. C. 21; Peaple » Brown, 5%
Cal. 345,

3 R, ». McNanghton, 14 Cox C. C. 576.

1 Supra, §§ 214-220; R. v. Bkeet, 4
F.&F. 931; I, ». Hawk, 3 C. & P.
394; B. v Collison, 4 Ibid. 565; B.
». Warner, 5 Ibid. 525; R. ». Price,
& Cox C. C. 96; R. ». Manuing, 2 C.
& K. 887; U. 8. v. Gibert, 2 Sunn. 19,

& B. v. Toroer, 4 ¥. & F. 334.
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§ 398. Where a sudden popular movement is got up for the pur-
Presenca P05 of redressing some supposed grievance, the temper
without in-  of those concerned is aroused by the outrage they be.
el Tieve themselves to have suffered, and in this view a
elaughter. homicide committed by one of the parties so affected

would be but manslaughter. We must, however, remem-
ber that the common law treats at least as manslanghter atl killing
when in performance of an unlawful act, and the ““unlawful act”
in this case is the riotous assemblage, in which all voluntary parti-
cipants, passive or active, are responsible It should be added
that a rioter is not responsible for an aceidental howicide cansed by
an officer engaged in suppressing the riot ; * nor for a death caused
by & stranger independently interfering for his own ends,® .

§ 898. When the object is to inflict capital punishment by what
Killing by is galled lynch-law, all who consent to the design are re-
lyueb-luw gponsible for the overt act.® Under the statute above
in ;E:eﬁrat analyx_aed,- this is murder in the first degree when not

' execuied in hot blood. Of all species of homicide it is
among those that mest strikingly combine the two distinctive fea-
tureg of that type—namely, deliberation and a specific intent to take
life. : S

§ 899 a. Hven though the original assailants in 4 riotons homicide
1f there he BI¢ guilty of murder, a person who, in hot blood, rushes
cacling in to aid them, is responsible only for manslaughter for a
‘fence may  killing which takes place after he joins them.® Whether
vemurder- 4 particalar party in such a homicide is guilty of murder,
supposing hot blood to have been proved, depends upon whether
there has been cooling time.! A person who is secure from further
personal aggression has no right to return armed to the scene of
conflict, and voluntarily engage in a new conflict with the aggressor.

1 Bee supre, §% 213 of seg.; R. v, * R, r. Murphy, 6 C. & P. 108, Beo
Murphy, § C. & P. 103; RB.v.Collison, supra, §§ Zid, 220.
4 Ibid. 585; K. v Jackson,T Cox €. ¢ Statc ». Wilson, 38 Conn, 126, In-
€. 367 R, w. Skeet, 4 ¥. & P, 931; fra, §5 461, 487,
Patten ». People, 18 Mich. 314; Peo- 5§ Supra, 8§ 115, 387, Thompson w.
plo v. Enapp, 26 Ihid. 112; Sloan », State, 25 Ala. 41; Frank v, State, 27
Btate, 9 Ind. §65; Brennan z. People, Ala., 38. ) ’
15 I1l. 611; Btate v. Jenkins, 14 Rich. § See infru, §5 455 ef seq., where this
8. C. 213, point is discussed in ita general rela-

® Com. v. Campbell, 7 Allen, 541, tions,

403

CHAP. 1.] HOMICIDE, [§ 400,

If he do, and slay his assailant, the offence will be murder or man-
slaughter, accordicy to the particular circumstances.! Where the
whole proceeding is infected with a continuous public excitement,
and where the return to the conflict is so immediate and so associ-
ated in sentiment as to form part of the same transaction with the
original assault, the law upplies the original provecation to the fatal
blow. What interval of time is necessary to exclude the hypotnesis
of continuousness is, of course, dependent upon the circumstances
of the case and the temperament of the individwals. Dut a good
test is the interposition of other subject matters in the mind, and
its intermediate voluntary adoption of other topics. Thus it has
been ruled that if, between tho provocation received and the mortal
blow given, the prisoner fall into other discourse or diversion, giving
him a reasonable time for cooling ; or if he-take up and pursue any
other business or design not connected with the immediate object of
his passion, nor subservieni thereto, so that it may he reasonably
supposed that his attention was called off from the subject of the
provocation, any subsequent killing of his adversary, especially
where a deadly weapon is used, is murder.® It is obvicus, there-
fore, that no measurcment of time can be adopted in this respect.
In periods of great public excitement, when men’s minds bave been
sn absorbed with a particular topic as to be incapable of considering
anything elsc, s much greater period is required to cool affer a
supposed provocation than under ordinary circumstances. Care,
however, should be taken in this as well aa in all similar cases, lest
the public excitement be used as a cloak for private cupidity or
revenge.’ :

§ 400. The law, as we will hereafter observe,® is that private
citizens, may of their own authority, lawfully endeavor
to suppress a riot, and for that purpose may even arm persons

. may kill in

themselves, and that whatever i honestly done by them .yppres.
in the execution of that object will be supported and Sionofriot
justified by the common law.?

V Infra, §§ 478482 and see supra, 4 Tafra, §§ 404408,
§ 114, § infra, § 404; Btate ». Reane, 2
2 Cow, . Green, 1 Ashm. 289. Dev. 8. Infra, §§ 404, 405.
3 Bew.infra, §§ 476478,
409
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VIII. HOMICIDE BY GFFICERS OF JUSTICE,

§ 401, Homicide committed by the sheriff in execution of a
warrant to that effect is of course justifiable, entitling

g him to an acquittal.’ Tt is important to observe, how-
lo warraut  gyer, that the judgment and sentence must be strictly
Justifiable. followed, since if death is inflicted otherwise than directed

the officer will be guilty of manslaughter, at least, if not of murder.? -

If the judgment be hanging, and the officer behead the party,
this iz said to be murder;? and if there be no jurisdiction in the
court by whom the warrant i3 issued, tho offence is murder, even
though the officers charged honestly belicved in the validity of the
warrant, though it is otherwise when the warrant is irregular from
some mercly formal defect. A subaltern cannot defend himself by

a warrant from an unauthorized superior.t
§ 402. With the exceptions hereafter stated, officers of the law,
when their authority to arrest or imprison is resisted, will be justified

I Infra, § 508,

% 1 Hale, 501; 2 Ibid. 411; 3 Inst.
52, 211; 4 El. Com. 179. 8ee supra,
§% 94, 307 ; infra, § 5OS.

31 Ilale, 433, 454, 466, 501: 2
Ibid. 411 ; 4 Black, Com. 179

4 Bir J. F. Btephen (Dig. C. L, art.
187) gives the following illustrations
of the ruls in the toxt ;—

‘(1) A.sits under a commission of
jail delivery. The officer forgets to
adjourn the court at the end of the first
day’s sitting. This detormines the
commmission.  On the following day A.
gi{z again, sentences & felon to death,
whe iz duly executed by 13. Neithor
A, mor B, is guilty of murder or man-
slaughter, though the proceedings are
irregular. Per Lord Hale, 1llals, P.
C. 499,

“(2) A., alientenant or other hav-
ing commission of martial suthority
in time of peace, causes B. to be
hanged by C., by color of martial law.
This is murder in both A, and ¢. Goke,
dd Inst. §2; 1 Hale I'. C. 499, 500,
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The whele subject of martial law
underwent full discussion in connec-
tion with the execution of Mr. Gordon
by a court martial in Jamaicain 1865,
An elaborate history of the case hag
been published by Mr. Finlason, and
the charge to the grand jury, delivered
at the Central Criminal Court by the
Lord Chicf Justico of England, has
been published in a separate form, I
know mnot whether the charge to the
grand jury of Middlesex, delivered by
Lord {then Mr. Justice) Blackburn,
has been published or not. Much in-
formation on the gobject will be found
in Forsyth’s Cases and Opinions on
Constitutional Law, pp. 484-563, Mr.
Forsyth prints, inter aliv, an opinion
given by the late Mr. Rdward James,
Q. C., and myself, in 1866; sce pp.
551-563; and sce Phillips o. Eyre, L.
R. 6 Q. B.11.” Iufra, §411. TFor C.
J. Ceckburn’s charge, see supra, § 8.

5 Supre, §¢ 94, 310; T. 8. ». Carr,
1 ¥oods, 480,

CHAP. 1.} _ HOMICIDE. (5 408.

in opposing force to foroe even if death should be the consequence -
yet they ought not to come to extremities upon every Andso
slight interruption, without a reasonabie neces?.lty_ It ‘;a!; ne
they should kill where no resistance is made, it mll_ be effcct an
murder; and the same rale will exist if they should kilt a

party after the resistance is over and the necessity has ceased, pro-
vided that sufficient time has elapsed for the blood to have cooled.?

The cases under this head may be elassed as follows:—

1. Civil.

2. Criminal.

1. Ciwil,

§ 408. In civil suits, if the party against whom. the process has
issucd fly from the officer endeavoring to arrest him, or N
if he fly after an arrest actually made, or out of custedy tentionaliy
in execution for debt, and the officer, not being able to killinga

person fy-
overtake him, make use of any deadly weapon, and by ing from

. « . givil arrest
so doing, or by other means, intentionally kill him in ch_gﬂg:;a;,rl?
the pursuit, it has been said that this will amount to mur- T -
der* But this is an extreme case, for the same auntho-.
rities inform us that if the officer, in the heat of the pursuit, and
merely in order to overtake the party, should trip up his heels, or .
give him a stroke with an ordinary cudgel, or other weapon not
Iikely to kill, and death should unhapplly ensue, this will not amount
to more than manslaughtcr, if, in some cases, even to that offence ;°
and if there be resistance, and an affray ensue, during which the
party sought to be arrested is slain, the offence will also be but
manslaughter.S Butif a party liable to a civ il arrest put in jeopardy

the lives of those seeking lawfully to arrest him, his homicide wiil
be excusable.?

! Cowmpare infra, § 411; R. v, Dad- 2 1 Fast P. C. 207,
gon, 2 Den, C. C. 35; T. 8. Rice, 1 3 1 Hale, 481 ; Fost. 291.
Uughes, 560; Woltf », State, 18 Ohlo 4 1 Hale, 481; Fost. 291, JInfra, §
St. 205 ; State ». Garrett, Winston N. 416
C. 144 ; Statev. Anderson, T Hill 8. C. 5 R, », Tranter, 1 Stra. 499,
327 ; Clements =. State, 50 Ala. 117. ¢ TFost. 253, 204, )
Sse on this point § 204 of N. Y. Penal 7 State v. Anderson, 1 Hill 8. C. 327.
Code of 16882,
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2. Criminal.

§ 404. Unless it be in cases of riots, it is not lawful for an officer
_ to kill a party accused of misdemeanor if he fly from
And so in :
pursuit of  the arrest, though he capmot otherwise be overtaken.
(‘;;";:;31 Under such circumstances (the deceased only being
with wis-  charged with 4 misdemeanor) Lilling him intentionally is
demeanor .
mnrder ;' but the offence will amount only to manslanghter
if it appear that death was not intended.?

Where resistance is made, yet if the officer kill the party aftcr
the vesistance is over, and the necessity has ceased, the crime will
at least be manslaughter.? And it is manslaughter for an officer to
kill a prisoner in prevention of an escape when the escape could be
prevented by less violent means.t

§ 405. An honest and non-negligent belief that a felony is ahout
Othermise to be perpetrated will extenuate, so it has been declared,
inrespect & homicide committed in prevention of it, though the
fofelonies  erson interposing be but a private citizen,® but not a
homicide committed in pursuit, unless special authority he given, or
the pursuit be conducted according to law.® So far as concerns
officers armed with & warrant, where a felony has been committed,
or a dangerous wound given, and the party flies from justice, he

. may be killed in the pursuit if he cannot otherwise be overtaken.
But the slayer in such cases, especially if he be a mere pursuer,
must not only show that he had adequato grounds to belicve that a
felony was actually committed, but that he avowed his object, and
that the felon refused to submit, and that the killing was Necessary.
to make the arrest.” Such is the old law ; but in States where the
distinction between felonies and misdemeanors is done away with,

1 Beo Btate ». O’Neil, 1 Houst. C. C. State, 25 Ikid. 15; 1 Last P. . 259.
468, cited supra, § 317, Seo Whart. Cr. P1. & Pr. § 8.

CHAP. L] HOMICIDE. [§ 407.

the cases resting on this distinction are no longer aunthoritative.
The reasonable rule is that where a man flies from arrest, the charge
being a mere trespass or an offence equivalent to a trespass, to k1.11
him in prevention of an escape is at least ma.nslaughter: It is
otherwise, supposing the arrest be duly authorized anc} notice dul_y
given, where the offence is of high grade, agsailing life or public
safety. .

§ 408, When a felony, or offence of high grade in States where
the distinction as to felonies is abolished, has been com- Eilting by
mitted and the offender is in duress, the officer is bound ?il;"lgl()ij}l].lﬁ-
to make every exertion to prevent an escape; and if n p}.eve;ti?
the pursuit the felon be killed, where he cannot !Je othe?- ol
wise overtaken, the homicido is justifiable.! This rale is
not confined to those who are present, 8o as to have ocular proof of
the fact, or to those who first come to the knowledge of it; for if, in
these cases, fresh pursuit be made, and a fortiori if hue. and ery be
levied, all who join in aid of those who began the pursuit are under
the same protection of the law. 'The same rule holda.lf a felon,
after arrest, break away as he is carried to jail, and his pursuers
cannot retake without killing him. But if he may be taken, in any
case, without such severity, it is at least manslaughter in him who
kills him; and the jury ought to inquire whether it were done of
necessity or not.?

§ 407. As has been already observed, if officers of the law, when
engaged in the preservation of the peace, find it neces- Killing jus-
sary to take life, such homicide is justifiable. The rule tifable
is not confined to the instant the officer is .on the spot, sary to pre-
and at the scene of action, engaged in the business which =r¥ePeaet:
brought him thither, for he is under the same. protection goin.g to,
remaining at, or returning from the same; and, there-fore, if 1}&
come to do his office, and meeting great opposition, retire, and in

23 East I. C. 302; R. ». Bmith, 4
Black. Com. 201, note. Seo State ».
Oliver, 2 Houst. (Del.) 585. fufra, §
429,

% 1 East P. C. 620, Bee Clementz v,
State, b0 Ala. 117.

¢ Remeau v. State, 2 Lea, 238,

E Infra, §§ 426-425, 440, 488, 497,
537; Dond ». People, 8 Mich. 350
Oliver ». Btate, 17 Ala. 487; Dill o,
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§ State v. Rutherflord, 3 Hawks, 457 ;
Belfridge’s Trial, 150; R. ». Uaworth,
1 Mood. C. C. 207; R. ». Williams,
Ibid, 387; R. v. Longden, R, & R. 228,

7 B, v ITagan, 8C. & P, 167; U. 8.
v. Travers, 2 Wheel. C. C. 510; 1
Brunf. (T. 8.) 467; State ». Roane, 3
Dev. 58 ; People ». Burt, 51 Mich. 199 ; .
Benean ». State, 2 Lon, 720; Whart.
Cr. PL. & Pr. §% 8, 9, 13.

the retreat is killed, this will amount to murder, Ile wentin obe-

1 Fost. 321. See R. v. HNugging, 2
Stra. %8%; 2 Ld, Ray. 1574; R. o
Treeve, 2 Fast P. C. §21; R. v Bar-
yott, 2 C. & K. 343; R. v. Porter, L. &
C. 394; 9 Cox. C. C. 449 R. ». Pel-
ham, 8 Q. B, 958, See Whart. Cr. Fl.
& DPr. §§ 1-17.

2 Thid.; B. ». Allen, 7 C. & P. 1533
R. v. Green, Ibid. 156; T. 8. ». Jailer,
9 Abb. U, 8, 280; Wright v. State,
44 Tex. 645. As to escape see infra,
§ 1672; supra, § 361.
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dience to the law, and in the execution of hig office, and his retreat
was necessary to avoid the danger which threatened him. And
upon the same principle, if he meet with oppesition by the way,
and is killed before ke come to the place, such opposition being in.
tended to prevent his doing his duty, which is a fact to be collected
from the circumstances appearing in evidence, this will amount to
murder. He was strietly in the execution of his office, going to
discharge the duty the law required of him. It follews from this
that if such an officer successfully resists those who seek to obstruct
and hinder him from proceeding to the lawful execution of his duty
in such respect, he is justified, even should the lives of the assail-
ants, their aiders and abettors, be taken, from the necessary extont
of the resistance so made.!

§ 408. An arrest, not unlawful in itself, may be performed ina
- manner 8o criminal and improper, or by an authority so

Lawful ar- .

ir:ear;‘tvl;lnla:v- defective, as to make the party who, while performing
11 2 : 1 - -

cuted im.  ib» 0 the prosecution of his purpose causcs the death of

D eity. anotht?r person, guilty of murder? though if the officer

act without malice, and the irregularity be trivial, the
offence may be only manslaughter. In all cases, the officer should
proceed with due caution ; and although it js not necessary that the
officer should retreat at all, yet he ought not to come to extremities
upon every slight interruption, nor unless upon a rcasonable neces-
sity, in order to execute his duty.?

§ 409. An officer who makes an arrest out of his proper district,
Legal war. or without any warran? or authority, and purposely kills
rant neces-  the party for not submitting to such illegal arrest, will,
sary. generally speaking, be guilty of murder in all cases
where an indifferent person, acting in the like manner, without any
such pretence, would be guilty to that extent.* The offence is man-
slaughter if the arrest is bond fide and without malice.s

! Infra, § 1853 ; King, P. J.—4 Penn, State ». Hull, 34 Conn. 132, Supra, §
Law Jomr. 20. BSee Whart. Cr, I'l. & 139, ’
Pr. § 16. * 1 EBast P. C, 312. Jufra, § 432;

¥ See supra, § 159, Whart. Cr. PL. & Pr. §§ 1-17.

* 1 Bagt P. C. 207 ; 1 Hale, 481, 488, § B. », Cavey, 14 Cox . C. 214, See
494 ; 2 Ibid. 84; Caffe’s case, 1 Ventr. 0°Conner w. Btate, 64 Ga. 125 ; Georgia
216; State v. Koberts, 52 N. H. 492; p, 0'Grady, 3 Woods, 496 ; State v, Port,
3 Fed. Rep. 124.
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§ 410. Private persons who, without warrant, undertake to bring
felons to justice, are indictable for manslaughter if they ..
unnecessarily take life to prevent an escape;! and if they porsons fn-
act even under apparent necessity, they are indictable actat thetr
for manstaughter if their belief that a felony was com- riske
mitted was in any way negligent.? And if the object is to prevent
the commission of a felony, the person so interfering is indictable

for manslaughter, unless his action in killing was necessary to pre-

vent enormous wrong.?

§ 411, The distinctions just announced apply to military and
naval officers killing without authority. Unless there be g a0 t0

such authority, killing by a military or naval officer s at

military
and naval

Jeast manslaughter.# And a subaltern cannot defend fcers.
himself, if he act maliciously, by his superior’s commands.®
§ 412. Although an officer must not kill for an eseape - Officer

when in

where the party is in custody for a misdemeanor, yet if aanger of

life may

the party assault the officer with such vielence that he 1o U0V
has reasonable ground for believing his life to be in peril, churged

he may justify killing the pargy.

of homicide in gelf-defence.

. with mis-

The c¢ase 15 then one demeanor
_attempting

1o eseape.

1%, HOMICIDE OF OFFICERS OF JUSTICE AND OTHIERS AIDING TITEM.

§ 413. When » party who having authority to arrest or imprison
uses the proper means on a proper occa.sim} for such_a Intentional
purpose, and in so deing is assaulted and killed, it will killing of

arresting

be murder in all congerned if the .intent be to kill or officeris

inflict grievous bodily hurt.? And it has been decidod

L Fufra, § 497, supre, § 408,

g Infra, § 432

1 Fost. 318. Infre, § 497.

4 fufra, § 431; Clode’s Military Law,
167. See R. ». Vaughan, 8 B, & B.
229 Rescoe’s Cr, Bv., Tth ed., 767;
Warder ». Bailey, 4 Taunt. 77; R. o
Thomas, 1 Russ. on Cr. 614. Bee, as
te the killing of Midshipman Spencer
for mntiny, letters by Mr, .Bumner in
the second volume of Bumner’s Life,
and notiees in Thurlow Weed’s Life,
As to Eyre’s Cage, see supra, § 401, note.

5 Ihid. Bee U. 8, v. Jones, 3 Wash.

murder.

€. C. 209; Com. v. Blodgett, 12 Met,
57, Supra, §§ 401 et seq.

& State v. Anderson, 1 Hill 8. C. 327.
Infra, § 454 ; and see Forster’s Case, 1
Low. 187 ; cited Whart. on Hom. § 220.

7 Whart. on Hom. § 225; Fost, 270-
271; 1 Hale, 494; 2 Thid. 117-8; 0.
8. v. Travers, 2 Whesler’s C. €. 495;
1 Brani. (T. 8.}, 467; Phillips v. State,
66 Ga. 755 ; Fleatwood ». Com., 80 Ky.
1; Btate v. Green, 66 Mo. 631; Angell
v. State, 36 Tox. 542. See Com. ».
Drew, 4 Masa., 391; State = Under-
wood, 75 Mo, 230. Supra, § 407.
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that if in any quarrel, sudden or premeditated, a justice of the
peace, constable, or watchman, or even a private person, be slain
in endeavoring to keep the peace and suppress the affray, he who

kills him will be guilty of murder.! But to sustain a charge of -

murder it must appear that the perzon slain had given notice of the
purpose for which he came, by officially commanding the parties to
keep the peace, or by otherwise showing that it was not his inten-
tion to take part in the quarrcl, but to appease it ;? unless, indeed,
he were an officer within hiz proper district, and known, or gener-
ally acknowledged, to bear the officc he had assumed.® Thus if A.,
B., aud C. be in a tumult together, and D., the eonstable, come to
appease the affray, and A., knowing him to be the constable, kill
him, and B. and C., not knowing him to be the constable, come in,
and finding A. and D. struggling, assist and abet A. in killing the
constable, this is murder in A., but manslaughter in B. and C.4

§ 414, If an innocent person be indicted for a felony, and an
But man.  Attempt be made fo arrest him for it, without warrant,
claughter f].nd he resist and kill the party attempting to arrest him ;
rest is if the party attempting the arrest were a constable who
HHegal. has authority in such cases to arrest, and such anthority
is announced, the killing hag been held to be murder ;* but if the
arresting party is a private person, manslaughter ;® the reason given
being that the constable has authority, by law, to arrest in such
case, but a private person has not.? The same rule is applied in
all the cases where a person is arrested, or attempted to he srrested,
upon a reasonable suspicion of felony.® Bat if an arrest, under
color of legal authority, be illegally attempted or enforced, the
better opinion now is that the killing of the person arresting, not in
malice, buf in resisting the arrest, is but manslaughter.® And

1 1Hawk. P. C. 0. 31, 65, 48, 54. 6 See 2 Hale, 83, 92,

? Fost. 272, Infra, § 418 Mockabeo T Bee, as to arrest, Whart. Cr. PLL &
v, Com,, 78 Ky. 380. ) Pr. §§ 1-17.

3 1 Hawk. P. €. ¢. 31, ss. 49, 50. 8 See Samuel v, Payne, 1 Doug.

41 Hale, 438. Bee Ibid. 446: 1 359,
Russ. on Cr. 635,  Swpra, §§ 219, 236. ? Tooley’s Case, 2 Ld. Raym. 1296
® 1 lawk. c. 25, 5. 12; 2 Hale, 84, R. v. Phelps, 1 C. & M. 180; 8. C., 2
87, 91; and see R. », Porter, 12Cox C. Mood. . (. 240; R. . Patience, 7 C.
C. 444; R. v Ford, R. & R. 329; &P. 95 R. v. Davis, Ibid. 785; R,
Drenuvan ». People, 10 Mich. 169 ; Peo- ». Thompson, 1 Moody C. C. 80; R.
ple », Tool, 27 Cal. 572, #. Carey, 14 Cox C. C. 214; Com. v
416
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where A. unlawfally attempts to arrest B., B. is justified in resist-
ing; and if A. so presses B. as to make it neccssary for him to
choose between submission and killing A., then the killing A. 13
not even maunslaughtert So if A.’s assault on B. has mixed in it a
felonious intent, then B., if necessary to avert the danger, may take
As life.! In other cases, where the intent of B. was not to kill
or inflict serious bodily harm, then the offence is but manslaughter,
though the arrest was legal,® while under a statate such case may
be murder.t Bui & malicious and deliberate killing of an officer is
raurder, to which it is no defence that the officer was at the time
endeavoring to arrest, on defective or void procedure, the defendant

or his friends.?

Caray, 12 Cush. 246; Com. ». Drew,
4 Mags. 391 ; Tackett ». State, 4 Yerg.
392; Galvin ». Btate, 6 Cold, 201;
Poteete v. Btate, 9 Baxt. 261; Noles .
State, 26 Ala. 31; Roberts ». State, 14
Mo, 146; Jones w». Btate, Ibid. 409;
State ». Oliver, 2 Houst. 585 ; Rafferty
v. People, 69 T11. 111; 8. C., 72 Ibid. 37;
People ». Burt, 51 Mich. 199 ; State v.
Beolk, 76 N. C. 10. Bee Tiner v. Btate,
44 Tex. 128 ; Ross v. State, 10 Tex. Ap.
455. 1n Btate ». Lizt, 1 Homst. C. C,,
133, it was held manslaughter when an
officer after being fired at by A., pur-
sued, armed with a pistel, A. into A.’s
house, and there was killed by A.

1 Iufra, §§ 466~8; State ». Oliver, 2
Houston, 585; Drake v. State (Neb.
1883) 18 Rep. 790 ; State ». Anderson,
1 Hilt 8. €. 327; Btate ». Tiner, 44
Tex. 128; Alford ». Btate, 8 Tex. Ap.
545. See Whart. Or. PL. & Pr. §§ §
& seq.; infra, § 417,

¢ Supra, § 412.

# R. v DPorter, 12 Cox C. C. 444;
1 dreen’s C. R. 165,

4 State . Green, 66 Mo. 631.

& Rafferty v». People, T21I11. J3; Rob-
orts v. Btate, 14 Mo. 138,

We have an elaborate diseussion of
the topic in the text in the argument
of counzel and the opinion of Black-

voL, L.—27

burn and Mellor, JJ., in R. v, Allen,
reported in the appendix to Steph.
Dig. C. L. From the opinion of Black~
burn, J., which is conenrred in by
Mellor, J., and as to which he con-
sulted the other judges, we take the
following :—

‘“When a constable, or other person
properly authorized, acts in the axcen-
tion of his duty, the law casts a
peculiar protection around him, and
consequently if he is killed in the ex-
ecution of his duty, it is, in general,
murder, even though there be such
circumstances of hot bleod and want
of premeditation as would, in an ordi-
nary case, reduce the crime to man-
slanghter. DBut where the warrant,
under which the officer in acting, is not
sufficient to justify him in arresting or
detaining prisoners, or there iz mno
warrant ai all, he iz not entitled to
this peculiar protection, and, conse-
gquently, the crime may be reduced ta
manslaughter when the offence is com-
mitted on the sudden, and is attended
by circumstances according reasomable
provocation.” If, however, the erime
was committed malicionsly, during de-
liberate attempt to rescwe, the irreg-
ularity of the warrant does not consti-
tute any defence.
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§ 415, As has already been incidentally noticed, constables,
policemen, and other peace officers, as stated by Sir W.

533” ;T,?%Ee_ Russell, while in the execution of their offices, are un-
man bave  Jer the peculiar protection of the law,—a protection

authority K i . . b
warrest  founded in wisdom and equity, and in every principle of

E?ﬁ?dg? is political policy; for without it the public tranquillity
threatened.  oonnot possibly be maintained, or private property
secured ; nor in the ordinary course of things will offenders of any
kind be amenable to justice. For these reasons the killing of offi-
cers go employed has been deemed murder of malice prepense, as
being an outrage wilfully committed in defiance of public justice.!
This protection, as has been already observed, is not confined to the
period when the peace officer is at the scene of action ; for he is
under the game protection of the law eundo, morando, et redeundo.?
If known to be a peace officer, about to repair to a seene of public
disorder in the exercise of his duties, it is murder to kill him in
order to prevent him from discharging his duties; and it is also
murder to kill him after he leaves the spot in retreat or otherwise ;3
if kis authority is not known, the killing in hot blood is man-
slaughter.

A policeman or other officer appointed by the municipal authority
for-the preservation of order and the prevention of crime is entitled
to the same protection which we have just stated to belong to a
constable.

§ 416. As a general rule, in civil cases, though an officer may

B repel forece by force, where his authority to arrest or
g::"jf: imprison is resisted, and may do this to the last extremity
Hmited o in cases of reasonable necessity; yet, if the party

against whom the process has issued fly from the officer
endeavoring to arrest him, or if he fly after an arrest actually
made, or out of custody in exccution for debs, the officer has no

CHAP. 1) HOMICIDE. [§ 419,

authority to kill him, though he cannot overtake or secure him by
any other means.! ' _

§417. As is stated by Sir William Russell? the party taking
upon himself to execute process, whether by writ 0T oer oxe
warrant, must be a legal officer for that purpese, or h¥s ccuting
agsistant ; and if an officer make an arrest out of his Ems,fb?
proper district, or have no warrant or authority at all,or ¥ithiz.ju-
if he execute process out of the jurisdiction of the court
from whence it issues, he will not be considered as a legal officer
entitled to the special protection of the law; and thercfore if a
struggle ensue with the party injured, and such officer be killed,
this will be only manslanghter.? _ . o

§ 418. Where o party is apprehended in the commission of &
felony, or on fresh pursuit, votice of the crime is n{ft Notice may
necessary, because he must know the reason why he is be infg:;:d
apprehended.?  So far as concerns riots and affrays, it is rom fucts.
ordinarily considered enough for an officer of justice who is present
at a riot or affray within his distriet, in order to keep the peace, to
produce his staff of office, or any other known ensign of authority,
in the daytime, when it can be seen; and if resistance be made
after this notification, and ke or any of his assistants be killed, this
has been held to be murder in every one who joined in such resist-
ance® : : _ . ] )

§ 419, If the defendant, being placed in & position In which his
life is imperilled, slay an officer of whose official cha?- £ there be
acter he has no notice, this is homicide in self-defence, if 5, noti?e,

illi :

the killing was apparently necessary to save the defen- ]S‘;“!_‘;g loe.
dant’s life ; nor docs it matter that the officer was legally tion is not

. murder,
seeking to arrest the defendant, the defendant having

11 Hale, 481; Fost. 279; State v, » Payne, 1 M. C. C. R, 378, Bee
Moore, 39 Conm, 244.  Supra, § 402, R. v. Fraser, R. & M. C. C. E. 419; R.

! Ross. on Cr. B35 et seq.; R. v,
Gardner, I Meod. C.C. 390; B. ». Hagsn,
8C. & P.167. On the general ques-
tion may be consulted State v. Fer-
gusen, 2 Hill, 8. C. 619 ; People v. Pool,
27 Cal. 572,

2 R. ». Thompson, 1 Maod. C. C. 78,
Supra, § 407; infre, § 430.

% Ibid, As will hereafter be seen,
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illegal action of officers may be forcibly
resisted. Jnfra, §§ 646 et seq.

¢ Fleetwood v. Com., 80 Ky. 1. Ses
State v. Johnson, 76 Mo. 121.

# R.» Hems, 7 C. & P. 312—Wil-
liams, J.; R. v. Hagan, § Ibid. 167
—Bolland, B., and Coltman, J. Ses
R. ». Porter, 12 Cox G. C. 444,

# 1 Russ. on Cr. 532-592; 1 Hale,
457-9; 1 Yast P. C. ¢ 5, a. 80, pp.
312, 314,

5 1Russ. on Cr,, 4th od,, 14; R. ».
Chapman, 12 Cox C. C. 4; R. v. Lock-

v. Davis, 7 C. & P. 785—Parke, B.; K.
v. Taylor, Ibid. 266 —Vanghan, J.;
R. » Howarth, 1 M. C. C.R. 207; 1
Russ. on Or. 603 ; R. . Woolmer, 1 M.
. C. R. 334; 1 Russ. on Cr. 598;

ley, 4 F. & ¥. 155; B. v. Mead, 2 Wolf » State, 19 Ohio 5t. 248. See

Stark. 205; Rafferty », People, 69 111
111; 8. C,, 72 Ihid, 73. See Whart. PL.
& Pr. §§ 5 et seq.; infra, § 648,

4 Whart. Cr. PL. & Pr. & &; R.

People v. Brown, 59 Cal. 345,
5 Fost. 311; I Hale, 315, 583. In-
Sra, § 1555 ; Whart. Cr. PL& Pr.§

14.
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no notice of the fact.! Nor should it be supposed that this exemp-
tion from distinctive liability, in cases where the officer’s official
character i3 not known, is founded on technical reasoming. Not
only is it essential to the rights of the citizen that he shall be
required to submit to arrest only when the official character of the
demand is made known to him, but it is essential to the dignity of
the State that its servants should be sheltered by these official pre-
rogatives only when they are acting legally, and give notice that
they so act. Awud it has been held, as we have scen, ouly man-
slaughter when a person arresting for a breach of the peace, having
authority so to arrest, but not giving notice of such authority, is killed
in hot blood by the person arrested.? Onthe other hand, if the kill-
ing be malicious, and not in self-defence, the offence iz murder.?
It should, however, be remembered that if the defendant knows
the person apprehending to be an officer, he cannot set up as a de-
fence his erroneous belicf that the proceedings are irregular.*
Warrant § 420. The English rule is, that the warrant must be
ecuted by executed by the party named or described iu it, or by
arndor Bome one assisting such party, either actually or con-
;ﬁfﬁﬁiﬂb struetively.
Wareat § 421. There is no time at common law at which an
continues  UNexecuted warrant ceases to have effect; even after a
In force  party is brought before a magistrate, it is of force until

cuted. Jjudgment.®
-§ 422. If a constable, having a warrant to apprehend A. B,,
Warrant in arrest C. B. under the warrant, such arrest is illegal,
wrong although C. B. were the person against whom the magis-
with ne trate intended to issue the warrant, and although the
3353:5%1“’ person who made the charge before the magistrate pointed
" out C. B. as the man against whom the warrant was issued.?

! R. v. Rickeits, 3 Camp. 68; Yates 2 Fleetwood v. Com., 80 Ey. 1.
v. Peopls, 32 N. Y. 508; Logne v. 2 Supra, § 414.
Com., 38 Penn. Bi. 285: Btate o. t R. ». Peutley, 4 Cox ., C, 408,
Underwood, T Mo, 250 ; State v. John- 6 R. v. Whalley, 7C. & P. 245, '795;
son, 76 Ibid. 121. See Com. v. Kirby, 2 Whart.Cr.PLL&r. § 1; R.». Patience,
Cugh. 577; Com. v. Cooley, 6 Gray, 7C. & P. 775.
350 ; People ». Mnldoom, 2 Parker (. & Dickenson ». Brown, Peake N. P.
E. 13 ; Johnson v. State, 26 Tex. 117. 307; R. ». ‘Williams, R. & M, 3857.
Compare supra, § 87. Az to right to 7 Hoye v. Bush, 1 Man. & Gr. 175 ;
resist illegal acts of officers, see gener- sn, also, Com., ». Crotty, 10 Allen, 403,
ally infra, §§ 646—20 where & warant specifying the defen-
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It has also been held that a warrant omitting to state an offence

is illegal.?

§ 423. As has already been noticed, the falsity of the charge

contained in such process will afford no matter of allevia-

Falsity of

tion for killing the officer, for every man is bound to chargeno

submit himself to the regular course of justice * and

alleviation.

therefore, in the case of an escape warrant, the person executing it
was held to be under the special protection of the law, though the
warrant had been obtained by gross imposition on the magistrate,
and by false information as to the matters suggested in it.®

§ 424. At common law, if a warrant commanding the arrest of an

individual in the name of the State have no seal, it is void,

‘Warrant

If an officer attempt to arrest the party named upon such withont

authority, he proceeds at his peril, and is a wrong-doer ;

seal void.

and if he be killed in the attempt by the party, the slayer is guilty
of manslanghter and not of wurder.*

§ 425, Where, however, a warrant is merely informal, but not
illegal or insensible, its informality will be ne pallia- mmformal-
tion for the killing of the officer intrusted with its oxecu- ¥ 2o

tion.?

daut’s name as John Doe or Richard
Roe whose other name is to complain-
am unknown, is held void. See Wharl,
Cr. Pl, & Pr. § 5. R. v Hood, 1 Mood.
C. C. 281.

! Money ». Leach, 1 W. Bl. 5563 ; Nis-
Dett, ex parte, 8 Jurist, 1071; Caudle ».
Seymour, 1 Q. B. 889.

2 1 East P. C. ¢. 5, 5. 8, p. 310,

8 Curtis’s Case, Fost. 135 ; and see
Ibid. 312.

¢ Htockley’s Case, 1 Bast P, C. e. §, 5.
n8. BSee Housin v. Barrow, 6 T. R, 122,
and cases there cited; BSievenson’s
Case, 19 St. Tr. 846; R. » Harris, 1
Russ. on Cr. 621,

5 R.v. Ford, R. & R. 329 ; R.v. Allen,

“17 L. T. N. 8 222, And see SBandford

». Nichols, 13 Mass. 210 ; Com. ». Mar-
tin, 98 Mass. 4 ; Boyd ». State, 17 Ga.
194. Tnder English statute, see R.
». [loberts, 4 Cox €. C, 145. Omission

amecunting

to illegality

to state in assanlt that an assault had
been commitied fs fatal. Caudle w
Seymour, 1 Q. B, 889, Bee, as to other
informalities, Jones v. Johneon, b Exch.
BR2; 8, C., 7 Ibid. 452; R. ». Downey,
7 Q. B. 281; S8tate w. Oliver, 2 Houst.
585. In R. ». Allen, w¢ supra, Lord
Blackburn wrote the following letter
in reply to an application of counsel for
the granting of a reserved case :—

“* When a comstable, or other person
properly authorized, acts in the execu-
tion of his duty, the law cansts s pecu-
liar protection. around him, and conse-
quently, if he ig killed in the execution
of his duty, it is in general murder,
even though there be such ecircmm-
gtances of hot blood and want of pre-
meditation ag would in an ordinary
casa reduce the erime to manslanghter.
But when the warrant under which
the officer is acting is not sufficient to
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§ 428.] CRIMES, [BooK 1I.

§. 426, It is not necessary that a warrant be shown to the party
warrant 0 De arrested, provided its substance be mentioned.'
need not be  Indeed, as is eleewhere stated,? if reading the warrant to
shown. the defendantis a prerequisite to an arreat, the defendant
might never be arrested, for he might decline to wait to hear the
warrant read.?

§ 427. As is elsewhere seen,® not only officers of justice but

private persons are empowered to make arrests in cases

3{;‘:;22,‘} where felonies can in no other way be prevented. In-
felon; . T . .
Tl dependently of this principle, which is not now under

without discussion, an officer, though without & warrant, has a
" right to arrest on charge of felony; and if the fact of
his being an officer be known to the party attempted to be arrested,
killing by the latter of the formor will be murder, though no felony
was in fact committed.?
§ 428, A class of statutes exist both in England and in this
country which give authority not only to constables but
porest ™ also to private persons to apprehend parties found coni-
Quring of-  mitting certain offences specified in such statates. In
outwar-  these cases if is requisite that the authority to apprehend
rant, . .
should be strictly pursued, and the party supposed to be
guilty must be apprehended either committing the offence or upon
immediate and fresh pursuit.® Independently of such statutes, it is
beld that an officer can arrost for all offences committed in his

justify in arresting or detaining the
prizoner, or there is mo warrant at all,
he is not entitled to this peculiar pro-
tection, anmd, consequently, the erimo
may be reduced to manslanghter when
the offence iz committed on the sudden,
and is attended by circumstances afford-
ing reasonsble provocation.” (Lond.
Law Times, May 20, 1882.)

t 2 Hawk, P. G. ¢. 13, 5. 28 ; though
see Btate », Garrett, 1 Wins. N, C, 144;
Gen Btat. Mazz. c. 158, § 1,

2 Whart. Cr. PL & Pr. § 7.

% Beo R. v. Allen, 17 L. T, N, 5. 222;
Com. ». Cooley, 6 Gray, 350; Arnold v.
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Steeves, 10 Wend. 514 ; State », Town-
send, b Harring. 4571 Wolf v, Btate, 18
Ohio 8t. 248; Drennan ». People, 10
Mich, 168, Bee, however, under Eng-
lish statute, R. », Davis, L. & C. 64.

i Whart, Cr. Pl, & Pr. §3 8-14,
Supra, § 405 ; infra, § 495.

§ R. ». Woolmer, ¥ Mond. C, C. 334;
Boyd ». State, 17 Ga. 194,

¢ R. v. Curran, 3 C. & P. 397; Han-
way v. Boultbee, 1 Moo, & Rob. 14;
R. v, ¥razor, R. & M, C. C. 419; R.
v. Phelps, C. & M. 180; 1 Russ. on Cr.
605 ; Wolf v. Btate, 19 Oh. St. 248, Bea
People v, Bart, 51 Mich. 199,

CHAP. L] T HOMICIDE. [§ 431,

presence ;! though it is said in New York that this right is limited
to felonies and breaches of the peace?

§ 429. But however it may be with offences committed in the
presence of the officer, it is clear that in other cases the g nast
officer’s right to arrest without warrant is limited to felo- ?gﬁtm] )
nies which the defendant is reasonably suspected to have ited to fel.
committed, and to breaches of the peace of which a re- onice &
newal may be expected.? But where a serious assault the peace.
is threatened, and there is a probability of its execution, then the
officer may arrest without warrant.*

§ 430, Where there is a reasonable suspicion that a felony has
been committed, and a charge has becn made against a Killine of
particular defendant conneeting him with it, killing in oflicer ave
cool blood the officer who arrests the defendant will be eing on
murder, though he has no warrant, and though the nuspicion is
charge does not in terms expross all the particulars
necessary to constitute the felony.’

Whatever would amount to probable cause in an action for mali-
cious prosecution is reasonable suspicion to Jjustify an arre.st.“

§ 431. Military and naval officets, when acting without autho-
rity, are to be treated as private citizens, and are re- —
sponsible as such.” Hence, where an officer of a Brit- ;43 naval
ish ship of war, in the year 1769, attempted without a gﬂ‘frﬁ ”
special warrant to impress several seamen in a Massa- by the
chusetis merchant vessel, and was killed in the-attempt,

it was held but manslaughter, the deceased acting wishout authority.?

1 Supra, §§ 391-2; Derecourt v Cor-
bishley, 5 E. & B. 188 ; K. v, Mabel, 9
C. & P. 474; Com. ». Deacon, 8 8. &
R. 48 State v. Brown, § Narring. 505,
Hee R. v, Light, 7 Cox €. €. 389; D. &

. B. 332.

£ Butolph ». Blust, 5 Lans. 84;
Boylston ». Kerr, 2 Daly, 220,

3 Supra, §§ 404-5; Whart. Cr. PL &
Pr. §§ 1-10.; Galliard ». Laxtom, 2 B.
& 5. 365. Sce R. ». Walker, Doars, C,
C. 358. Roscoe’s Cr. Ev. (ed. of 15874)
declares this the *° better opinion.”
See to same effect B. v. Marsden, L. R.

1¢. ¢ R.131; R. ». Chapman, 12 Cox
C. C. 4; State ». Oliver, 2 Houst. 585 ;
Tiner v, Btate, 44 Tox. 128.

4 k. v. Light, D. & B. C. C. 33%;
Baynes v. Brewster, 11 L. J. M. C. .

5 Supra, § 427; R. ». Ford, R. & R,
329 : R. v. Thompson, 1 Mood. C. C. 80.

8 Supra, § 411. See Whart. Cr. FL
& Pr. §§ 1-10; R. v. Dadson, T. & M.
389 ; 2 Den. C. C. 35,

7 Supra, § 411,

% Case of the Crew of the Pitt
Packet, 4 Bost, Law Rep. 369, See su-
pra, § 411, as to Bpencer’s Case.
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§ 4333 CRIMES, [BOOK II

§ 432. As has already been generally observed, every one com-
Percons ing_ to the aid of the officers of justice, and Iending bhis
alding ofii- dssistance for the -keeping of the peace, or attending for
o ig“li;m_ that purpose, whether commanded or not, is under the
Lectionas  game protection as the officer himself.! Oue aiding a

policcman in conveying a person suspected of felony to
the station-house is entitled to the same protection eundo, morando,
et redeundo a8 the policeman, The deceased having been required
by a policeman to aid him in taking a man, whom he had appre-
hended on suspicion of stealing potatoes, to the station-house, did
80 for some fime, and then was going away, when he was attacked
and beaten to death, and it was objected that he was not at the
time aiding the policeman ; Coltman, J., said, % He is entitled to
protection eundo, morando, et redeundo.’’?

§ 433. The same sanction is, with certain restrictions hereinafter
So 45 0 sta,t.ed, extended to the cascs of private persons intor
private posing to prevent mischief from an affray, or using their
}’:‘ﬁﬁiy endeavors to apprehend felons, or those who have given
f;‘l‘crli*;)tégg a d_angerou_s wound, and to bring them to justice ; such
dently of  persons being likewise in the discharge of a duty re-

) quired of them by the law. The law is their warrant,
and they may not improperly be considered as persons engaged in
the public service, and for the advancement of Justice, though with-
out any special appointment; and being so considered, they are
under the same protection as the ordinary ministers of justice.®
And it is murder for the defendant to kill one whom he knows to

be pursuing him for a felony of which he is the perpetrator.*

11 Hale, 462, 463: TFost. 309 ; Porter, 12 Cox {I. €. 444; State v, ON.
Brooke v. Com., 61 Pa., St. 35%; Gal- ver, 2 Houst, 583.

CHAP. L] o HOMICIDE. _ s 4.36.

§ 434. But while it is clear that a private person is not only jus-
tified but obliged to do his best to bring felons to justice,
as well as to prevent felony,! a party interfering on this El‘:f:f:}fow
principle should be clear, first, that a felony has already that felony

. ¥ Was com-
been committed, or that an apparent attempt to commit mitted and

a felony is being made by the party arrested.? In the ;h:;:otfﬁly
former case it must appear that the felony was appa- ig“lﬁlg’f”
rently committed by the person intended to be pursued
or arrested ; for, supposing a felony to have been actually com-
mitted, but not by the person arrested or pursued upon suspicion,
this suspicion, unless apparently well founded, will not bring the per-
son endeavoring to arrest or imprison within the protection of the
law, so far as to excuse him from the guilt of manslaughter if he
should kill; or, on the other hand, to make the killing of him amount
to murder. It seems that, in either case, it would only be man-
slaughter: the one not having used due diligence to be apprised of
the trath of the fact; the other not having submitted and ren-
dered himself to justice.®
§ 435. Where a felony is in the process of commission, a private
person is authorized to interfere and arrest without a p.0 0 o0
warrant.t But such felony must,in order to authorize son may
a11s . . . interfere to
the killing of the felon, be one of violence, involving prevent
serious consequences ;* and a stranger, who interferes in %
a fight not in itself likely to be fatal, and kills one of the combat-
ants, is chargeable at least with manslaughter.®
§ 486. An indictment found is a good cause of arrest by private
persons, if it may be made without the death of the felon;
- - . . oa e - Indictment
but it ig sald that if he be killed, their justification must foundgood

{

t Fr parte Kraus, 1 B. & C. 261; 1 "Hawley » Butler, 54 Barb. 490. BSee

vie ». Siste, § Cold. {Tenn.) 233. In ® Fost. 308 ; Jacksom’s Cuse, 1 Kast

such caso the private persons so assist-
ing are nnder the officer’s commanda.
R. v, Patienee, 7 C. & P. 775; People
». Moore, 2 Donglags (Mich.) 1. And
the officer may have special private
assistants. Coyles wv. FHurten, 10
Johng, 85, Bee State v, Alford, 80 N.
C. 445; Whart. Cr. PL & Pr. §§ 8, 10
et seg.  Supra, § 410,
2 R. v. Phelps, 1 C. & M. 480 R, ».
424

I'. C. 208; Brooks v. Com., 61 Penn.
3t 852, Bee, bowever, supre, §§ 419,
432 dnfrd, §§ 435, 497.

4 Ihid. ; Iolly ». Mix, 3 Wend. 350 ;
Renck v. McGregor, 3 Vroom (N. J.y,
70; Com. v. Deacon, § 8! & R. 48;
Btate v. Roane, 2 Dev, 58. See Galvin
z. HBtate, ¢ Cold. (Tenn.} 283 ; People
v. Raten, 63 Cal, 421.

Rusy, on Cr, 535. Bee more fally Com.
», Daily, Com, ». Hare, Appendix
Whart. Hom. ; Dill w. State, 25 Ala. 15.
Infra, §§ 1542-1554,

- % 21Inst. 52, 172; Fost. 318; Samueln.
Payne, Dougl. 359 ; and in Coxe v. Wi-
nan, Cre, Jae, 150, it was holden that,
without a fact, ruspicion is mo cause of
arrest; and 8 Ed, IV. 3, 5 Hen, VIL b,
7 Hen, IV. 35, are cited. To same effect
see Burns » Erben, 40 N. Y. 463;

supra, § 410; infra, § 497; Whart.
Crim. Plead. & Prac. § 13.

3 ] Ilale, 490 ; Fost. 218. See State
#. Rutherford, 1 Hawks, 457.

t Infra,§ 495; R. ». Hunt, R. & M.
93; R. v, Price, 8 C. & P. 282,

5 fnfra, § 495.

§ Com. v, Johnston, § Grat. 660. Bee
infra, § 495 e seq.; R. v. Canniff, 4 C.
& P. 359; R. » Catom, 12 Cox C. C.
624 ; supra, § 220.
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§ 4389.] CRIMES, . [BoOK 11,

:?ﬂ‘ft%; depend upon the fact of the party’s guilt, which it will
private be incumbent on them to make out; otherwise they will
POTSORS- he guilty of manslaughter.!

§ 437. A railway officer bas a right to put out of the cars,in a
Ratiway carei:ul way, 80 not unnecessarily to hurt, a person
officersmuy Who is disorderly in the cars, or who refuses to obey the
2;;‘;:@ 8 rules of the company.? But if the railway officer exact
guilty of conditimfls-which are unjust or illegal, then he is liable

for any injury he or his assistants may inflict. And so
if his mode of arrest or detention be unnecessarily severe.? The
Arrost for | P22 Principles govern the rights of the assailed party in
bresch of  resisting the assault.
g:_f“"‘?iill}g;“ § 438. To sustain an arrest for a breach of the peace
corpus di- g actual breach of the peace at the time of the arrest
must be proved.t

§ 439. Questions not unfrequently arise, says Sir William Rus-
o ease of sel!,“ as to the- authority o? constables and other officers
public dis. 10 interfere with persons in inns or beer-houses. Tt is

rder offi- :
ger:fn‘l’ay no part of a policeman’s duty to turn a person out of an

enter ~  inm, although he may be conducting himself improperly
houses to .
arrest. there, unless his conduct tends to a breach of the peace.®

Neither is it the duty of a peliceman to prevent a person
from going into & room in a public house, unless a breach of the
peace was likely to be committed by such person in that room.?
But if a person make such a noise and disturbance in a public house
as would create alarm and disquiet the neighborhood, this would be

such a breach of the peace as would justify a policeman in taking.

the party into custody, provided it took place in the presence of the
policeman, or the policcman was attracted by the uproar in the

t Dalt. ¢. 170,8.5; 1 East P.C. . 5, dstain the party suspested until in-
8. 68, p, 301, quiry ean be made by the proper an-

* There is this distinetion between a  thorities.” Beckworth v, Philby, 6 B.
private individual and a constable ; in & €. 633,

order to justify the former in causing
the imprisonment of 2 person, he must
not only make out a reasonable ground
of suspicion, but he mnst prove that a
felony hag actuslly been committed ;
whereags a constable, having resson-
abla ground te suspect that a felony
hss been committed, is suthorized to

426

2 Infra, § 623. Bea Whart. on Neg.
§ 646, and cascs there cifed.

¢ R. v. Mann, ¢ Cox C, C, 461,

1 R. e Bright, 4 C. & P. 387.

5 1 Russ. on Cr, 602,

% YWhooler v. Whiting, 9 C. & P. 252,

T R. v. Mabel, Ibid. 474—Parke, B.

CHAP. 1.] . HOMICIDE. [§ 440.

housc, or was called in by the landlord.! And unless the peace of
the neighborhood be disturbed, or there be danger of the perpetra-
tion of a felony, the officer interferes at his own risk.?

An officer may also interfere in cases of flagrant breaches of the

peace and attempted felonies in private houses, in which cases, if

the danger be apparently urgent and extreme, he may enter, notify-
ing his office, without a warrant;®* and when he is armed with a
warrant he may break open the doors to arrest, if he previously
notify his business and. be refused admittance.* He may also, after
demand, break into a house, without warrant, to re-arrest an escaped
prisoner.® But, as to civil suits, the defendant in his own house is

privileged from arrest.t

§ 440. Private persons interfering in riots for the furtherance

of public justice, should expressly avow their intention,

rivate

or their killing will be but manslaughter” If there persons to-

be a malicions intention to kili,

murder.®

1 Howell v. Jackson, § Ibid. 723—
Parke, B,

2 R, v, Preble, 1 F. & F. 325

3 Whart. Cr. FL. & Pr. §§ 15 et seq.;
2 Hawk. P, C. ¢ 14, 8. 7; Bhaw o
Charitie, 3 C. & K. 21.

¢ Loat. 320; 1 Russ. on Cr. 627;
Elsee ». Smith, 1 D. & R.97; and see,
also, the excellent motes of Messzs.
Hare & Wallace to Bemayne’s Cage, 1
8mith’s Leading Cases, 164,

Compare Lannock », Brown, 2 B. &
A. 952; State ». Hooker, 17 Vt. 659 ;
Hooker . Smith, 19 Ibid. 659 ; Glover
». Whittenhall, 6§ Hill (N. ¥.), 597,
599 ; Curtiz ». Hubbard, 1 Ibid. 337;
People ». Hubbard, 24 Wend. 369;
Eneas ¢, Fitler, 2 8. & R. 263 ; Staie v,
Oliver, 2 Houst. 585,

Bpecifications of notice, howaver, may
De waived by the house-owner not ask-
ing for them. Com. », Reynolds, 120
Mass. 180,

5 Oghill ». Peopls, 106 II1. 621. It
i8 held that in sueh cases the officer,
even withont notice, may brezk the
outer door, if the pursuit be immedi-

-, terfering to
however, the case 18 gy riots

ghould give

ate, and the defendant’s eonduct such
ag to imply a waiver of notive. Allen
», Martin, 10 Wend. 303; Com. wv.
McGahey, 11 Gray, 194.

Where a felony has becn commit-
ted, or a dangerous wound given, the
party’s house is no sanctuary for him ;
and the dcors may be forced after
the notification, demand, and refusal,
which have been montioned, Fost.
320; 1 Hale, 459. And see 2 Hawk.
P. C. 0. 14, 5. T, where it is said that
doors may be broken opem, where one
known to have committed a treason
or felony, or to have given another a
dangerous wound, is pursued, either
with or withont a warrant, by a con-
stable or private person. And see De
Gondouin v. Lewis, 10 A. & E. 120.

& ‘Sen infra, § 503.

1 Fost. 310, 311 ; U. 8. v. Travers, 3
Wheeler’s C. C. 510; 1 Bronf. (T. 8.}
467: 1 East P. C. ¢. 5, 8. 68, p. 510,
Heo supra, 53 418 of seq.; wyfra, § 494

8 Btate v. Fergusorn, 2 Hill 8. C. R.
619. See R. v. Bourns, 5 C. & P. 120
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§ 443.) CRIMES, [BooE 11,
notice of § 441. To justify the arrest of street-walkers and
their pur- L.

pose. vagrants, there must be reasonable ground of suspicion.

Mustbe  Lhe present and more humane opinion in this respect is,

g*ﬁl?;ﬂg that the taking up of a person in the night, as a night-
Justity walker and disorderly person, though by a lawful officer,
B

vagrants.  would be illegal if the person so arrested were innocent,
and there were no reasonable grounds of suspicion to
mistead the officer.?

§ 442. The cfficer must also be careful nof to make an arrest on
mmeor & Sunday, except in cases of treason, felony, or breach
cxccution  of the peace; as, in all other eases, an arrest on that
ofarrest  day will be the same as if done without any authority.
But process may be executed in the night-time as well as by day.?

§ 443. Where officers accidentally, and without malice, take op-

posite parts in an affray, and one of them is kiljed, this,
t‘s\;[::éhter says Lord Ilale, seems but manslaughter, and not mur-
zg}g‘}ﬁ;;f‘ _ der, inagmuch as the officers and their assistants were
opposite  engaged one against the other, and each had s much
parts. . . ..

authority as the other;3 but upon this it has been re-
marked, that perhaps it had been better expressed to have said, that
inasmuch a8 they acted not so much with a view to keep the peace
as in the nature of partisans to the different parties, they acted
altogether out of the scope of their characters as peace officers, and

1 Tooley’s Case, 2 Lord Raym. 1296, Maxcy, 1 McMul. 503. But this pre-

CHAP. 1.] _ HOMICIDE, [§ 445.

without any authority whatever.! If the sheriff, says the same

authority, have a writ of possession agaiust the house and lands of
A., and A., pretending it to be a riot upon him, gain the constable
of the vill to assist him, and to smppress the sheriff or his bailiffs,:
and in the conflict the constable be killed, thig is not so much as
wanslaughter; but if any of the sheriff’s officers were killed, it
would be murder, because the constable had no autherity to en-
counter the sheriff’s proceeding when acting by virtue of the king’s
writ.2

§ 444. Whoever joins with a defendant in resisting process is in
the same position, if he have notice, as the defendant A. aiding
himself® But malice In such case iz imputable only to an;;e:t]i{é“is
those who knew the officer was acting in an official I Hho same
capacity.* as B.

Persons interfering to release priscners cannot take advantage of
the informality of the warrant.®

X. INFANTICIDE,

§ 445. To kill a child in its mother’s womb is no murder; but if
the child be born alive, and die after birth through the e
potion or bruises received in the womb, it is murder jn death oc-

curs hefore

the person who administered or gave them.® Where, child bas
. . . . - . - ndepen-
also, a blow is wmaliciously given to a child while in the dont ciroue

i : lation, of-
act of being born, as, for instance, upon the head as soon o roy

as the head appeors, and before the child hag breathed, homicide;

It iz said that watchmen and boadles
have authority, at commeon law, to ar-
rest and detain in prison for examina-
tion, persons walking in the streets at
night, whom there is ground to suspect
of felony, although there is no proof of
felony having been committed. Law-
rence v. Hedger, 3 Taunt. 14. And it
has been said by Hawkins and others
that every private person may, by the
common law, arrest any suspicious
nvight-walker, and detain him till he
give a good account of himself. 2
Hawk., P. C. ¢, 18,8, 6; c. 12, 5. 20,
And it has been held that a person may
Be indicted for being a common night-
walker, as for a misdemcanor. Ibid.
e 12, s, 20; Poph. 208; State wv.
428

rogative is liable to great abuse, and
ghould bu kept within strict bounds.
Bee article in 20 Alb. L. J. p. 215;
Roberts ». Btate, 14 Mo, 138; Whart.
Cr. PL. & Pr. § 80. That statutes au-
thorizing summary arrcet of vagrants
are constifutional, see People z. Forbes,
4 Park., C. R. 611; State v. Maxcy, 1
MeMul. 501; Roberts ». State, 14 Mo.
138, and cases cited in Whart. Cr. Pl.
& Pr, § 80. As to vagrants, ses more
fully Whart, Cr. PL & Pr. § 50. As
to night-walkers, see infro, § 1446.

29 Co. 66a;: 1 Hala, 457 ; ‘1 Hawk.
I. €, ¢ 381, s. 62. See Whart. on
Hom, § 281.

1 1 Hale, 460,

otherwise,

it will be murder if the child is afterwards born alive, when the

11 Esst P. C. e 5, 5. 71, p. 304,

2 1 Hale, 460; Anon. Execter Sum.
Ass. 1793; 1 East P.C.c 5,8 71, p.
305; 1 Buss. on Cr. 627.

# Hugget’s Case, Kel, 59. Ses 1 Hale,
456; Cro. Car. 378; Fost. 312 et seq.;
R.v. Warner, R. & M, C. C. R. 385.
Boe remarks of Polloek, C. B., in R. ».
Davis, L. & C. 64. And see, also, R, v.
Hunt, 1 Mood. €. C. 93; R. v. Corran,
3 C. & P. 397: R. v. Price, 8 Ihid.
282; R, v, Wier, I B. & C. Z61; KEel.
87; R. ». Whithorne, 3 €. & P. 3%4;
Jackson’s Case, 1 Hale, 464, 465; 1
Hawk. c. 31; 4 Co. 40 b.; R. v. Luck,

child is

3 F. & F. 483 ; R, ». Dadgon, 2 Den, C,
C. 35; State v. Murray, 15 Me. 100;
Wolf », State, 19 Oh. 8t. 248 State ».
Garrett, Winsten N. C. 144; Boyd e.
State, 17 Ga. 194; State v, Hilion, 26
Mo. 199, Supra, § 418,

i Btate v. Zeibart, 40 lowa, 169.

& R. v. Allen, 17 L. T. N. 8. 222,
Boe infra, §§ 1672 ef seq.

6 3 Inst. 50; 1 Hawk. 81, § 16; R.
. Semior, 1 Mood. C. G. 346 ; R. v.West,
2 Cox C. C. 500; 2 C. & K. 754; R.w.
Poulton, 5 C. & P. 329; R. ». Wright,
9 Ibid. 754 ; Evans ». People, 49 N. Y.
86. See discussion of this guestion in
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§ 445.] CRIMES, [BOOK 11,

pomative  &nd dies thereof.! If the child has been killed by the
and dies mother wilfully and of malice aforethought while it i3
afler birth . . R . .

from inju-  alive, and has an independent circulation of its own, this

:ni:.e?:illrlt:l]f_r is murder, although the child be still attached to its

mother by the umbilical cord,? supposing it does not de-
rive its power of existence from its connection with its mother.3
Bat it must be proved that the child has actually been born into the
world in a living state;* and the fact of its having breathed, so
it has been decided, is not a conclusive proof thereof.® It has
also been held that if a person intending to procure abortion does
an act which causes a child to be born so much earlier than fhe
natural timo that it is born in a state mueh less eapable of living,
and afterwards dies in consequence of its exposure to the external
air, the person who, by this misconduct, so brings the child into
the world, and puts it thereby in a situation in which it cannot live,
is guilty of murder if the misconduet was meant to kill; and the
mere existence of a posgsibility that something might have been done

to prevent the death would not render it the less murder® If ¢he

Dietrich ». Northampton (Mass. 1884),
30 Alb. L, J. 383,

1 R. ». Benlor, 1 Mood. . C. 345; 3
Inst. 50; 1 Hawk, P. C. ¢. 31, 5. 16;
4 Bl, Com. 198; supre, § 331; 1 East
P. C. ¢. 5,8, 14, p. 228; contre, 1 Hale,
432 ; aud Staundf. 21. But the reason
on which the opiniocus of the last two
writers seem to be feanded, namely,
the difficulty of ascertaining the fact,
cannot be considered as satisfactory,
unless it be assumed that suel fact
never can be clearly established.

2R, ». Trilloe, 1 C. & M, 650; 2
Mood. C. C. 260 ; Evans v. People, 49
N. Y. 86; Com. ». Donahue, 8 Phila.
R. 623, See infra, § 446.

1 B, ». Handley, 13 Cox C. C. 79.

* Wallace v. Btate, 7 Tex. Ap. 570;
10 Ihid, 255 ; supre, § 809,

6 R. ». Sellis, 1 Meod, €. C. 850; 8.
C.,7 C. & P. 850. Infre, § 446. Bee
cases eited supra, § 309,

It iz raled, however, if & child be
actually wholly produeed alive, it is
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not neeccssary that it should have
breathed to make it the subject of
murder. TUpen an indictment for the
murder of a child, where it appeared
that the dead bedy of the child was
found in a river, and it was proved
by two surgeons that it had mever
breathed, Park, J. A, J., =aid: *A
child must be actually wholly in the
world in g living state to be thoe sub.
jeet of a charge of murder; but if it
has been wholly born, and is alive, it
is not cssential that it should have
breathed at the time it waz killed, as
many children ars born alive, and yet
do not breathe for some time after
their birth.” R. v Brain, 6 C. & P.
349. Bes, also, R. v, West, 2 C. & K,
784, Compare R. v Crutchley, 7 C.
& P. 814; R ». Reeves, § Ibid. 25; R.
v. Bnoch, 5 Ibid. 539; R.», Wright,
O Tbid. 754; R. v. Poulton, & Ihid.
328, cited at large in Whart. on Hom,
§ 446,
& R. v, West, 2C. & K. 784,

CHAP. 1.] . HOMICIDE, [8 448.

misconduet was merely reckless, without an intent to kill, the offence
is manslaughter.!

§ 446. Whether the child was born alive is a question of fact to
be determined by all the circumstances of the cage. 5 .. .
Thus where the evidence went to prove that the child g?ﬁtégn
was dropped from the mother when she was at a privy,
and was smothered in the soil, it was held a guestion to be deter-
mined in the first place by the jury whether the child was alive at
the birth.2  The question of kLilling is in like manner to be deter-
mined by inference from all the facts.?

§ 447. A principle of much importance bearing on this question,
and one that has been more fully discussed in a previous Kiling of
chapter in its general relations, is, that if a person do or child fy
omit any act towards another who is helpless, which act 22%&?’::‘;
or omissipn in wsual natural sequence leads to the death S;:;EEBL
of that other, the ¢rime amounts to murder if the act or .
omission be intentional ; but if the ecircumstances are such that the
person would notor could not have been aware that the result wonld
be death, this would reduce the crime to manslaughter, provided
the death was occasioned by an unlawful act, but not such an act as

showed a malicious mind.*

XI. BUICIDE.

§ 448. Whoever 13 present, actually or constructively, encourag.
ing the violent and iilegal death of another,is responsible Sarvivin
for such death, even though it was voluntarily submitted prim‘ip_alg
to by the deceased.® Thus, if two persons. encourage |hIici%e
each other to commit suicide jointly, and one succeeds formur-
and the other fails in the attempt upen himself, he i3 a
prineipal in the murder of tho other.® Nor is it necessary to prove

that the deceazed would not have killed himself without the defen-

t R, ». Handley, 13 Cox C. C. 79. 275. Bee, fully, swpre, §§ 56, 331,
t R, », Middleship, 5 Cozx C. C. 359; infra, §§ 1563 et seq.
275 ; State v, Winthrop, 43 fowa, 519; 5 R. v. Sawyer, 1 Russ. Cr. & M.

supre, § 509, 670; R. v, Dyson, R. & R. C. C. 628,
8 Poters v. State, 67 Ga. 20; supra, & Supra, § 216; R. v. Dyson, R. & R.
§ 309. C. C. R. 528 ; R. ». Allison, 8 C. & P.

4 R. ». Walters, . &M. 164; 2Lew. 410; B. r. Sawyer, 1 Russ. Cr. & M,
220; R. v. Middleship, § Cox C. C. €70; Blackburn ». State, 23 Oh. 5t.

165,
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§ 451.) CRIMES, [BooK 11.

dant’s codperation; nor does it make any difference that the
deceased was at the time under sentence of death.?

§ 449. As at common law the principal must be convicted before
At com. a conviction of the accessary, there can be at common
menlaw |y ng gonviction of an acceszary before the fact to sui-

there can

Lo Do con- 1 10l 1
be no con-  gide, because the suicide is beyond the process of the
sccossarics  courts.?  But by statutes in England and several of the
hefors the . - . - -~ .
facs to sui.- United States, the advising another to commit suicide is

cide. made a substantive indictable offence.?
§ 450. A woman desires to miscarry of a ehild with which sheis

Killing preguant, and assents to an operation for this purpose;
way be and dies from the operation, Whether, in such case,

wheninei-  the offence I3 murder or manslaughter, depends largely
3;3$§§ P2 on the infent as appearing on the whole ease.* If the
abortion. intent were to kill or grievously injure her, the offence is
murder ; it is manslaughter if the intent were only to produce the
miscarriage, the ageney not being one from which death or great
injury would be likely fo result.® But suppose the operation be one
which is essential to the preservation of the mother’s life? In this

case the fact of such necessity is, as will be presently shown in

fuller detail, a defence, should the operation terminate fatally.s
§ 451. That consent in such cases is no bar iz an axiom ae-
knowledged by all schools of jurisprudence, and rests
Uonsent of * on the maxim, Jus publicum privatorum voluntate mu-

deceased oo

barto pro-  Zart meguit.” Of this we may recur to an illustration

eecution for

bomicide.  given in Pennsylvania in 1826, in which it was held

1 Com. ». Bowen, 13 Mass. 359 : 2
Wheol. C. C. 321; Pamph. Tr. 1816.
See comments in Com. v Dennis, 105
Mass. 162; Com. v, Mink, 123 Mass.
422 : and see supra, §8 216, 326,

By statute in Missouri the offence is
mansiaughter, State ». Lndwig, 70 Mo.
412,

2 R, v. Leddington, 9C, & P. 79; R.
v. Rossell, 1 M. C. C. 356 ; R. v, Fret-
well, 1 Mood. C. C. 356,

2 Soe supre, § 142; dinfra, § 451, As
to Ohio, see Blackburn v. Btate, 23 Oh.
Bi. 165.

By § 175 of the N. Y. Penal Code
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of 1882, whoever ‘¢ wilfully in any
manner encouraged, adviscs, assists,
or abets another person in attempting
to take the latter’s life,”” iz guilty of a
feleny,

4 Bea supra, §§ 326, 390, ]

§ R. ». Gaylor, . & B. C. C. 288; 7
Cox C. C. 288, Supre, §§ 325, 390.

 Ses an to Tlinoig statnte making it
murder tokill incidental to an abortion
unless the abortion was necessary,
Beaslay u., People, 88 Il 671. Infre,
§ 591, ’

T Bee supra, §§ 143, 372

CHAP. L] : HOMICIDE, [§ 452,

that an agreement not to bring a writ of error in a criminal
case of high degree does not preclude the defendant from bringing
such writ. ¢ What consideration,” said Chief Justice Tilghman, in
words that may be here repeated as touching the immediate point
before us, ¢ can a man have received, adequate to imprisonment at
hard labor for life ? It is going but one step further to make an
agrecment o be hanged, I presume no one would be hardy enough
to ask the court to enforce such an agreement, yet the principle is,
in both cases, the same,”!

§ 452. Tt has just been seen that the consent of the deceased is
no defence to an indictment for murder; for no one can Killing
by consent validate the taking of his own life. Buf sup- another
pose A. i3 assailed by a fatal discase from which the ::,tf;el,fin
only escape is a dangerous surgical operation; and that J70e ©
this operation is skilfully performed by B. at A.s re. greater

quest, but that A. dies under the knife ¥  On this point, el

Lord Macaulay, in his Report on the Indian Penal Code, says:
¢ Tt is often the wisest thing a man can do to expose hig life to great
hazard. It is often the greatest service that can be rendered to
him to do what may very probably cause his death. He may labor
under a cruel and wasting malady which is certain to shorten his
Jife, and which renders his life, while it lasts, useless to others and
a torment to himself. Snuppose that under these circumstances he,
undeceived, gives his free and intelligent consent to take the risk
of an operation which in a Jarge proportion of eases has proved
fatal, but which is the only method by which his disease can possi-
bly be cured, and which, if it succeeds, will restore him to health
and vigor. We do not conceive that it would be expedient to
punish the surgeon who should perform the operation, though by
performing it he might cause death, not intending to cause death,
but knowing himself likely to cause it. Again, if a person attacked
by a wild beast should call out to his friends to fire, thongh with
imminent hazard to himself, and they were to ohey the call, we do

‘not conceive that it would be expedient to punish them, though they

might by firing cause his death, and though when they fired they

1 Smith ». Com. 14 8. & R. 69.  propositions, but [ apprehend they re-
% Sir J, I¥. Stephen, Or. L. art. 203, qmire none. The cxistence of surgery
takes the view given in the text, say- assumes their fruth.”
ing, I know of no authority for these

VoL, 1,—28 433



§ 455 a.] CRIMES, [BooK 11,

knew themselves to be likely to cause his death,” The same rule
applies, as has been argued by Bar, an able German jurist, in cases
where consent, on account of mental incapacity, cannot be given.
Suppose a dangerous operation is required as the last hope of re-
suscitating an unconscious person. If the operation is performed
with the skill usual to surgeons under such circumstances, this is a
good defence if death ensue.!
Man. § 453. Killing another, unintentionally and negli-
is:lt:a:ughter, gently, such other being desirous of committing suicide,
: is manslaughter.?
;\ttc?emptsa § 454, At common law, as we have already scen, an
attempt to commit suicide has been held to be a mis-
demeanor,? '

XII. PROVOCATION AND HOT BLOOD.*

§ 455. To sustain provocation as a defence it must he shown
Lots of that the defendant, at the time of the fatal blow, was
E;é{;;g%rg “. depri\'red of the power of self-control by tho provoea-
thin de- tion which he had received ; and, in deciding the ques-

: tion whether this was or was not the case, regard must
be had to the nature of the act by which the offender eauses death,
to the time which. elapsed between the provoeation and the act
which caused death, to the offender’s conduct during that intervai,
and to all other circumstances tending to show the state of his
mind.”’

§ 450 a. Where the evidence shows an intent on the part of the

defendant to kill, no words of reproach, no matter how

Eg;ﬁ;c;‘ grievous, are provocation sufficient to free the party
;3;20;”““ killing from the guilt of murder; nor are indecent pro-
ocation. voking actions or gestures expressive of contempt or

reproach without an assault upon the person.®

1 Bee infra, §§ 500, 510, 1 Ag to burden of proof as to provoe-

CHAP, 1.] ROMICIDE, [& 456,

At the pame time it must be remembered that an assault, too
stight in itself to be a sufficient provocation, may become such by
being coupled with and explained by insulting words.!

By statute in some jurisdictions ¢ insulting words and conduct to
a female relative” are regarded as sufficient provocation to reduce
homicide under their immediate influence to manslaughter.?

§ 456. The moment, however, the person of the defendant is
touched with apparent insolence, then the provecation is , .
one which, ordinarily speaking, reduces the offence to person is
manslanghter.? Thaus it bas been held that if A. be :ggﬁh;f&'m
passing along the street, and B. meeting him (there Shoor -
being a convenient distance between A. and the wall) 2ree.
take the wall of him, and thereupon A. kill B., this is murder ;?
but if B. had jostled A., this jostling, if made with suck apparent

insolence as to provoke a quarrel, and if hastily resented by A.,in

® Bee Com. v. Mink, 123 Mass, 422,
cited supra, § 328. And see infra, § 428,

8 R. v. Twoody, 8 Cox C. C. 463 : R.
v. Rnrgess, L. & C. 258; % Cox C. O,
247, eited with approval in Com. wv.
Mink, supra. Comp. supra, § 175. By
§ 178 of the N. Y. Penal Code of 1842,
an attempt to commit snicide is made

a telony. 431

catien, seo Whart, Cr. Ev. § 334,

5 Bteph. Dig. €. L. art. 225. Bee
Patterson ». Btate, 66 Ind. 428 ; Silver
¢. People, 107 Ill. 5663; Thomas ».
T'cople, 61 Miss. 60.

§ 1 Hale I*. C. 456 : Foster, 200; U,
8, v. Wiltberger, 3 Wash. C. C. R. §15;
U. & w» Travers, per BStory, J., 2
Wheeler’s C. C. {04 ; 1 Brunf. (U. 8.)

hot blood, reduces the grade to manslaughter.’

467; Com, ». York, 9 Metealf, 93;
Yates ©. People, 32 N. Y. H09; Green
v. Cotn., 83 Penn. 8t. 75 ; Abernethy o,
State, 101 Ebid. 322; State w. (’Neal,
1 Houst. C. C. 58; State ». Draper, 1
Ibid, 631 ; State v. Tackett, 1 Hawks,
210; State ». Merrill, 2 Dev, 269;
State v. Carry, Jones, N, C, 280 ; State
v, Carter, TG N. {. 20; Ray ». Btate,
15 Ga. 223 ; Jackson » State. 45 Ibid.
195 Malone v State, 49 Ibid. 210
Bird ». Btate, 55 Ibid. 17; Ross w».
State, 5% Ibid. 248 ; Handy v». State,
68 Ihid. 612; Wortham v. Btate, T0
Ibid. 336; Taylor ¢. State, 48 Ala.
180; Judge e State, 58 Ibid. 406
Brown, ex parie, 65 Thid. 448 ; Roberts
v. State, 68 [bid. 515 ; Rapp ». State, 14
B. Mon. 614; State ». Starr, 38 Mo.
270; State ». Evans, 65 Ihid. 574,

“State v. King, 78 Ibid. 555 ; Proston ».

Btate, 25 Miss. 383 ; Evats v. State, 44
Ibid. 762; Edwarda ». State, 47 Ibid.
581 ; Willlams v, State, 3 Heisk. 376 ;
Feople v. Freelaud, ¢ Cal, 96 ; People
v Butler, 8 Ibid. 435 ; People v. Tur-
ley, 50 Ibid. 469 ; State ». Bhippey, 10

Minn. 223; Martin ». State, 30 Wia.
216 ; Johnson v State, 27 Tex. 755 ;
Dawson ». State, 33 Ibid. 491 ; Myers
v. State, 33 Ibid, 525; Jepnings ».
State, T Tex. Ap. 350 ; State v. Ander-
son, 4 Nev. 265 ; Btate v. Crozier, 12
Ibid. 300. See qualifications stated
in R. ». Rothwell, 12 Cox. . C. 145,

t B. v. Bherwood, 1 C, & K. 556; R.
». Rothwell, ut supre; R. ». Smith, 4
F. & F. 1065 ; Hurd ». People, 25 Mich.

*405 ; Nye ». People, 35 Ihid, 16; Wil-
liams v, State, 3 Helsk. 376 ; Mitchell
». State, 41 Ga. 527, State v. Keene, 50
Mo. 357 ; and seé cascs cited infra, §§
468 of sey.

¢ Williams ». Stato, 3 Heisk. 376;
Paople ». Turley, 50 Cal. 469 ; Hill ».
Btate, b Tex. Ap. 2; Hudson v. Btate,
6 Ibid. 556 ; Richardson v, State, 5 Ibid.
612 ; ¥anes v. State, 10 Ihid. 421.

# Bee Erwin v. State, 29 Oh. Bt. 186;
State ». Burt, 51 Mich. 260.

¢ Bee State v. Smith, 77 N, C. 488.

8 1 Hale, 455. Infra, § 472; Felix
v. State, 18 Als, 720. :
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§ 458.3 CRIMES. [BOOK II

A fortiori, where an assault is made with viclence or circum-
stances of indignity upon a mac’s person, as by pulling him by the
nose, and the party so assaulted kills the aggressor, the crime will
be reduced to manslaughter, in ease it appears that the assault was
resented immediately, and the aggressor killed in the heat of blood,
the furor brevis, occasioned by the provocation. And so it was
considered that where A. was riding on the road and B, whipped
the horse of A. out of the track, and then A. alizhted and killed
B., it was only mansiaughter.!

§ 457. Though words of slighting, disdain, or contumely will not

of themselves make snch a provocation as to lessen the
iﬁzﬁfge crime to manslanghter ; yet if A, use insulting language
of Jlows  to B., and B. thereupon strike A., but not mortally, and
0 man- then A, strike B. back, and then B. kili A., this is but
sluughter. manslaughter, The stroke by A. is deemed a new pro-
vocation, snd the conflict a sudden falling out ; and the killing is
therefore considered only manslaughter.? And in a sudden fight
thus arising it is immaterial who struck the first blow.®

§ 458. A large class of cases occur in practice where slight pro-
Adlighter  YOCAtiONS, 28 has been already incidentally noticed, have
provoca-  heen considered as extenuating the guilt of homicide,
tion exten-
uates when upon the ground that the conduct of the party killing
LILT,? tici,s upon such provocations might fairly be atiributed to an
chastist.  jniention to chastise, rather than to a ernel and impla.
cable malice. But, in cases of this kind, it must appear that the
punishment was not urged with bratal violence, nor greatly dispro-
portionate to tho offence ; and the instrument must not be such as,
from its nature, was likely to endanger life.* Thus where it ap-
peared that the prisoner, having employed her step-daughter, a
child ten years old, to reel some yarn, and finding some of the

! ¥eol. 135 ; 1 Hale, 453, Dall. 125; State ». Massage, 65 N. C.

% Tbid.; R. v. Ayes, R. & B. 186; U. 480.
8. v. Minge, 2 Curtis C. €. 1; Com. ». 1 Fost. 201; 4 Black., Com. 200 ;
Biron, 4 Dall. 125; Btate ». Davis, 1 Com. v. Greep, 1 Ashmead, 289 ; Biate
Houst- C. C. 13 ; Btate ». Massage, 65 v. Tackett, 1 Hawks, 210; State ».
. C. 480 ; State v, Abarr, 35 Iowa, 185; Roberts, Ibid. 349 ; Thompson ». State,
Petty ». State, 6 Bax. 610. Fufra, § 55 Ga. 87: R. v. Froeman, 1 Russ, on
471, Cr. 518; L. ». Howlett, 7 C. & P, 274 ;

8 R, v. Bnew, 1EBast P. C. 214} R. vr. Wigg’s Case, 1 Leach, 375.
Rankin, K. & R. 43; Com. #. Biren, 4
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skeins knotted, threw at the child a four-legged stool, which struck
her on the right side of the head on the temple, and caused her
death soon after the blow so given; ‘and it was also shown that the
stool was of sufficient size and weight to give a mortal blow, but
that the prisoner did not intond, at the time she threw the stool, to
kill the child ; the matter was considered of great difficulty, and no

opinion was ever delivered by the judges. The doubt appears to
have been principally upon the question whether the instrument was
such as would probably, at the given distance, have occasioned death

or great bodily harm.!

1 Razol’s Case, Ibid, 368 ; 1 East P.
C. 238.

Where a man, who was sitting
drinking in an alehonse, being called
by & woman ‘“a gon of a whore,’”’ took
up & hroomstaff and threw it at her
from s distance, and killed her, after
convietion of murder a pardon was ad-
viged ; and the donbt appears to have
arisen upon the ground, that the in-
stromeut was not such ay could prob-
ably, at the given distance, have ocea-
sioued death or great bedily harm. 1
Hzalo, 455, 458, Bee Felix v, Btato, 18
Ala. 720.

A master having struck his servant,
who wag a lad, with one of his elogs,
becanse he had not cleancd them, it
wag hicld to be only manslaughter, ho-
canse the master could not, from the
size of the instrument he had made
uze of, have had any intention to take
away the hoy's life. Turner's Case,
Comb, 407; 1 Ld. Raym. 143; 2 5id.
1498,

The keeper of a park, finding a boy
stealing wood in his master’s ground,

 tied him to a horse’s tail and beat Lim,

upon which the lhorse romning away,
the boy was killed, It was said thai
if the chastizement Liad been more mod-
erate, it had been but manslanghter;
Halloway’s Case, Cro, Car. 131 ; 1 lale,
434; 1 Mast P. C, ¢. 5. 8. 22, p. 230
but, on the evidence, the offence was

murder, since death, through a process.
so cruel and dangerour, was ground
from which malice eould be inferred.
Bee infra, § 477.

Where A., finding a trespasser on
his land, in the first transport of his
passion beat him, and nnluckily hap-
pened to kill him, it was Leld to be
manslaughter; but it must be nnder-
stood that he beat him, not with a mis-
chievous intention, but merely to chas-
tise for the trespazs, and to deter him
from committing it again., Fost.281;1
Hale, 473, )

The prisoner’s sopn having fought
with another hoy and been heaten, Tan
homoe to his father all bloody, and the
father presently took a cudgel, ran
three-quarters of a mile, and struck
the other boy upon the head, upon
which he died. The case was held o
be manslaughter, on the ostensible
ground of hot blood ; but the anthority
is only sapportable on the gronnd that
the accident happemed by a single
stroke given in heat of bleod, with
a eudgel, not likely te destroy, and
that death did ot itnmediately ensne.
Rowley’s Case, Ibhid., 453; Fost. 204,
28%. Yet such & palliation wounld not
bo allowed if the punishment was de-
liberately cruel. Fafre, § 470, And
hience in Virginia, where a man who
had whipped a boy very severely was
the next day killed by the boy's father,
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§ 459.] CRIMES, [Book 11,

§ 459. Whether a homicide committed by a man smarting under
a sense of dishonor is murder or manslaughter depends

Husband . .

i)[io?agtkill- upon the qlucstltfn whether the killing was in the first
ing adul-  5ransport of passion or not. Where there has been time
;E:.lrhz} o for c_o?ling, which is to be determined by the temper and
ﬁgﬁénwt conditions of the defendant,! the offence is murder ; if

otherwise manslaughter. Thus, where a man finds another
in the act of adultery with his wife, and kills him or her® in the first
transport of passion, he is only guilty of manslaughter, and that of
a nature entitled to the lowest degree of punishment,® for the provo-
cation is grievous, such ag the law reasonably ecoucludes cannot be
borne in the first transport of passion. Bat, ag has been already
shown, the killing of an adulterer deliberately, and upon revenge, is
murder. And evidence of the adaltery is only admissible when
the time of the husband’s discovery of it is brought so near to the
homicide as not to allow space for cooling.? The same reason makes
it murder for a man deliberately, after time for cooling, to kill his

wife whom he has found in adultery, if the intent to take life he
shown.® The same distinctions are applicable to the killing by a
father of one aitempting indecent liberties with his son.?

who fell on him and beat him vinlently,
eruelty, and continuously with his fists,
the killing was held mucder. Cowm. 2.
McWhirt, 3 Grat., 594,

1 Infra, § 480.

2 Tearson’s Case, 2 Lew, 214,

! Manning’s Case, 1 Ventr. 312,
Raym. 212; R. » Kelly, 2 C. & K. 514
People ». Horton, 4 Mich. §3; Com. ».
Whitler, 2 Brewst. 38§; Malier v. Peg-
ple, 10 Mich. 212 ; Briggs v. State, 35
Ind. 492; Btate ». John, 8 Ired. 330,
Btate ». Bamuel, 3 Jones (V. C.) Law,
74 ; Statev. Neville, 6 Ibid. 433 ; Btato
v. Holme, 54 Mo. 153. See People v.
Cole, Cent. Law J. July 30, 1874, Asto
cooling time, see infra, §§ 450, 1493,

t 1 Russell on Crimes, 525 State o,

T In R. v Fishor, 8 C. & P. 182, the
verdiet was manslaughter, thongh the
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Pratt, 1 Houst. C. (. 249; State ».
Samuel, 3 Jones {N.C.) Law, 74 ; State
v Avery, (4 N. C. 608 ; State v, Neville,
6 Jones (N. C.), 433 ; State . Harman,
78 N, C. 515 ; Sawyer ». Btate, 35 Ind.’
50 ; State v. Nolme, 54 Mo. 163 ; Btato
v. France, 76 Mo. £81; Poople », Hur-
tado, 63 Cal. 288. See Turner . State,
70 Ga. T67.

& Bee Biggs v, Stato, 20 Ga. 723,
Comp. infia, § 496.

8 Bhufllen r. J*eople, 62 N, Y. 229,

It was therefore rightly held by the
Supreme Court of Indianz, in 1871,
that it is incotapetent for the defendant
io prove that for a long time he had
been cognizant of the adulterons inter-
course of his wife with the decoased,

conrt charpod that, it there was delib-
eration, the offeuce was wurder.

GHAP, L] HOMICIDE, [§ 460.

§ 460. A man cannot, indeed, thus avenge the adultery of his

paramour,! for the conncetion is not mercly unaunthorized
But where there is a ciple to be

by law but in defiance of law.

Same prin-

extended

legal right and natural duty to protect, there an assault ¢ cages of

on the chastity of a ward (using this term in its largest

Ppunish-
ment,

sense) will be a sufficiont provoeation to make hot blood when in

Lot blood,

thus caused an element which will reduce the grade to of autacks

on the

manslaughter, That this is the law when a father is in- gageity of

Bawyer v. Btate, 35 Ind. 80 (1871).
“If,"* paid tho court, **he had been
thus for a long iime apprised of her
guilt in that respect, there had heen
a1 abundance of time for the ebullition
of passion which might be supposed to
arise on being first apprised of the fact,
to subside , . . . It is sufficient to say
that if the facts offered to be proven
wera established, they would in no way
oexouse or mitigate the offence.’’. See,
also, State v. Samuel, 3 Jones (N. C.),
74 : State v. Johm, 8 Ired. 330, It is,
rowever, admissible for the defendant
to prove a conspifa,c_v of late date to
carry off his wife, which had only coine
to defendant’s notico immediately be-
fore the homicide, the deceased being
in the conspiracy. Cheek ». Btate, 35
Ied, 492, See R. v Kelly, 2 Car. & E.
814 ; McWhirt’s Case, 3 Grat. 594;
State ». Holme, 54 Mo, 153,

In a famons case tried in Philadel-
plia, in 1816, the facts were that the
deceased, after being married for some
years, left tho country; and A.. Lis
wife, not hearing’ from bim for two
years, married the defendant, acting
under 5 Pennsylvania statute, which
provided that persons se marrying

" should not be indictable for adultery,

althomgh as it was afterwards held,
the second marriage was not in other
respects valid. The deceased returned,
after a lapse of a year {rom the second
marriage, and found A. lising with
the defendant, upon whick & guarrel

arose, which was partially composed,
but which ended in the defendant de-
liberately shooting the deceased at the
house of A. Thizs was held murder
in the first degree. Com. v. Bmith, 7
Smith’s Law, App.; 2 Wheeler C. C.
80.

But the propriety of this ruling has
sinece been gravely guestioned, on ihe
gronnd that Judge Rush, who presided,
charged that no prior intention to kill
was necessary to murder in the first
degree. See comments of Chiet J. Ag-
new, in Jones ». Com., 75 Penn. St.
403.  Another ground for exception
Is, that as the defendant acted umnder
logal advice {(mistaken though it were)
that his marriage was valid, and that
a8 he therefore, according to his own
view, way at the timne of the conflict
maintaining his own rights in his own
house, the malice mecessary to consti
tute murder in the first degree was oot
imputable {0 him,

A husband suspecting his wife of an
adulterous intercourse with A., em-
ployed B. to watch them. While =0
employed B, killed A. Tt was held,
that testimony that A. had committed
adultery with the wife was not relevant
in the trial of B. for the murder of 4.,
whatever might have been the law if
the husband had killed him. People
v. Horton, 4 Mich. 67.

That cooling time is & guestion of
temperament, sea infra, §§ 480, 436.

1 Parker », State, 31 Tex. 132.
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§ 461.] CRIMES, [Boox 11.

gg“a‘l‘g un- genged at an unnatural offence attempted on his son, and

rightful acts in hot blood, we have already incidentally seen.!
protection | . o

of the de- Lhere i3 no sound reason why a similar allowance should
fendant.
a sexual outrage attempted on a daughter or a sister, o impose
a severer rule would be a departure from the analogies of the law,
and would bring the court in conflict, not only with the jury, who
under such circumstances never would conviet of murder, but with
the common sense of the community. Supposing the injury to

fernale chastity to be avenged in hot blood by a brother, » father,

or other person having a right to protect the persen injured, the -

offence is but manslaughter. Bat a brother eannot, after his sister
has been apprehended in adultery, set up the provecation ag a
defence to an indictment against him for killing her paramour.?

§ 461, Persons laboring under a sense of wrong, public or pri-
Killivgto Yale,real or imaginary, must apply to the law for redress.
;?lf}}l‘l‘;gs 2 If there is opporfunity 1o apply for such redress, he who
wroug s supposes himself aggrieved is guilty of a criminal of-
e fonce if he undertake to inflict violent punishment ; and
he is guilty of murder if he deliberately and coolly kill the person
by whom he supposes himself aggrieved.? In the highest of all
injuries, that of adultery, this, as we have Just scen, is the law;
and @ fortiori must this rule be applied in cases of injuries less

crushing. That such grievances cxist, constitutes a defence that .

will not, as a bar to the indictment, be received by the court.
Thus on an indictment against a convict for the homicide of his
keeper, evidence was properly held, by the Supreme Court of Con-
necticut, in 1870, to be inadmissible for the purpose of showing
that the food supplied by the deceased to the defendant was tainted
and unwholesome,*

Bo a supposed public grievance will not excuse a riot undertaken
for ity removal ;* though, as has been seen, the excitement and
tumult produced by a movement of this class may be put in evi-
dence for the purpose of showing such a confusion of mind as pre-

! R.» Fisher, 8C. & P. 182, Supre, ¢ State v, Wilson, 38 Comn. 125,
§ 459. Bee, also, Territory v. Drennman, 1

2 Lynch ». Com., 77 Penn. 8t. 205, Montanas, 41.

# Soe supre, § 359. 5 Supra, 5§ 397-399.
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not be made for a father’s or a brother’s indignation at

CHAP. L] HOMICIDE. [§ 463.

vented the participants from entertaining a deliberate design to
take life.?
§ 462. A bare trespass on the land or other property of another,

not his dwelling-house, is not a suflicient provocation to

: : CE A bare
warrant the owner in using a deadly weapon in its defence, ;. ooc .0

i ith it ki it wi ropert
and if he do, and with it kill the trespasser, it will be preperty
murder, unless kiiling were actually necessary to pre- quale prov-

vent the trespass, and unless the frespass was a serious ﬁﬁ?j;"(?f‘?n.
mvagion of the owner’s rights.? On the other hand, if f:lﬁ?r‘l’;“l
the abject of the violence be to drive off the trespasser,

or even to chastise him, and no blows likely to produce grievous
bodily harm be inflicted, the offence, if death ensuc, is but ma-
slanghter.® So far as concerns trespasses on personal property it
has been undoubtedly held that such trespass does not lower the
degree of homicide in case the trespasser is killed by the owner
in an attempt by the latter to recover possession of the property.
But this cannot be the law when the owner, his right to reclaim
his goods being resisted, kills in kLot bloed, or in honest belief that
this is necessary to defend bis rights. In such casc the offence can-
net, on principle, be more than manslaughter.* And he is justified
in using all necessary force to prevent valuables, either his own or

under his charge, from being taken from him by robbery.®
§ 463. It should be remembered that the mere exer- Exercise

. . of u legal
cise of a legal right, no matter how offensive, is no such ;—lrfgslfatpﬁ(;v .
provoeation as lowers the grade of homicide.’ S tion.

I Ree supra, § 388,

2 R. p, Scully,1C. & P. 319 ; Lang-
gtaffe's Case, 1 Lew. 162; Com. w
Drew, 4 Masz. 391 ; State v. Buchanan,
1 Houst. C. €. 19 ; Btate», Woodward,
1bid. 455 ; Davison ». Peopls, 80 11L
221 ; State v, Morgan, 3 Iredell, 186;
MeDanicl ». Staie, 8 8. & M. 401;
Hayes », Btate, 58 Ga. 35 ; Oliver =
State, 17 Ala. 588 ; Bimpson v. SBtale,
59 Ala. 1; State ». Bhippey, 10 Minn.
223, Supra, § 98; infre, §5 473, 500,

3 Fogt. 201 ; 1 Hale, 473 ; Ilawk. c.
31, 5. 34; Kel. 132: Halloway's Case,
Cro. Car. 181; 1 Hawk. e. 31, s 42,
See I Hawk. P. C. by Curw. §§ 35-6;
Com. v. Drew, 4 Mass. 391,

The defendant, having been greatly
annoyed by persong trespassing npon
his farm, repeatedly gave notice that
he would shoot any one who did so,
and at length discharged a pistol at
a person who was trespassing, and
wonnded him in the thigh, which led
to erysipelas, and the man died ; being
indicted for muorder, the defendani
was found guilty and executed. R, o.
Price, 7 C. & P. 178,

4 Supra,§§ 98 ot seq. Tnfra, §§ 500,501,

5 Infra, §§ 500-501. Sce R.v.Wesley, 1
F.& 1".528; Statev. Burwell, 63 N.C.661,

& Seo Btate ». Craton, 6 Ired. 164;
State v. Lawry, 4 Nev.161; R.». Long-
den, R. & R. C. C. 228,
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§ 466.] ORIMES, [BOOK 1I.

§ 464, A land-owner has mo right to plant spring-guns by
Spring. which ordinary trespassers may be wounded, and if he
gunsie-  docs so, and death ensues, he is responsible for the
E,"‘;J,;’ - consequenees.)  If such weapons be ereeted inconside-
spotswhere yately, the killing of 2 mere heedless trespasser on an
trespassers  open country is manslanghter ; if the weapons be erected
may wan- - - . .
der. maliciously, the offenco is murder2 But if the Weapons

be erected at the door of a place where valuables are
kept, and to which in the ordinary course of things none bat a bur-
glar would penetrate, then the killing is excusable.® The distinc.
tion is this: the agency is one which a house-owner is eutitled to
use in such a way ag to keep off burglars and other felons. But
the fact that he is so entitled does not protect him from an indict-
ment for nuisance in case the right be abused by placing the trap
wherc travellers or even trespasscrs would be expesed to injury,
nor from an indictment for homicide in case any such traveller or
trespasser he killed.

§ 465. The law as to defence of dwelling-house is discusged in
future sectiona,* In the present connection we may state the fol-
lowing propositions :—

1. For the master of a house to kill, in eool blood, a person
For master seeking _entrance intf) the house, is murder, unless the
ofhonse  person Killing, according to his own lights, houestly, and
nominely  without negligence, believes that the person entering the
porismur- house is attempting to perpetrate a felony, and that kill-

ing is the only way to prevent the felony ; in which case
there should be an acquittal.

§ 466. 2. For the master of a house to kill, in hot blood, a per-
gson forcing his way into the house, is manslaughter, unless the

OHAP. L] HOMICIDE, [§ 470.

person killing, according to his own lights, honestly, and without
negligence, helieves that the person entering the Pouse When such
is seeking to perpetrate a felony, and that killing is the hl‘}élzﬁ) isIn
only way to prevent the felony; in which case there ;tl Jig -
should be an acquittal.! _

§ 467. 8. When a person in danger of his life takes refuge in his
own house, then, the attack being unlawful, he i3 excused When such
for taking his assailant’s lifo ; and he may assemble his Iifiling is
friends for the same purpose, who stand, as to this de- 5 i exeu.
fence, In the game position as himself.? sable.

§ 468. Asa man has a right to 01:(181’ another to leav.e af;?éhr,er
his house, but has no right to put him out by force until 1o 1l mas-
gentler means fail, if he attempt to use violence at the out- ;2;2{]?1?;“
set and is slain, it will be manglanghter in the slayer, if defndans
there be no previous malice.? If the owner of the house mecessary
in expelling kill in hot blood without necessity an in-
truder, thig i3 mansiaughter.*

§ 469, If A. stands with a weapon in the doorway of a room,
wrongfully to prevent B. from leaving it and others from
entering, and C., who has a right to tho room, struggles SHing=
with A. to get bis weapon from him, upon which D., a }Lﬁ;jr%ight
comrade of A., stabs C., this is murder in D. if C. dies.’ to'the use

§ 470. Any assault, in general, made with violence or of a rogm
circumstances of indignity upon a man’s person, by one Lo
not greatly his inferior in strength, if it be resented im- gg;t;fs:re
mediately by the death of the aggressor, and it appear piow is suf-
that the party acted in the heat of blood upon that pro- fckens pro-

vocation,
vocation, will reduce the crime to manslaughter.®

1 Infra, § 507; State ». Moore, 31
Conn. 479 Barues ». Ward, 9 C. B.
392, 420 ; In re Williams . Groneott, 4
B. & 8. 149, 157 ; Binks v. Bonth York-
shire . C., 3 B. & &, 244 ; Hounsoll »,
Smyth, 7 C. B. N. 5. 731; Hardcastle
». South Yorkshire R. ., 4 1I. & N.
67; Cray v. Coombs, 7 J. J. Marsh.
474 ; Simpson », State, 58 Ala, 1. With
Barnes v. Ward, supra, compare Stone
v. Jackson, 16 C. B. 199; Helmes »,
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North Eastern R. C., L, R. 4 Ex. 234;
Indermanr ». Dames, L. B. I . P, 274 ;
R. R. w. Stont, 17 Wall. 657; Bird «.
Holbrock, 4 Bing. 628, cited 1 Q. B,
37; Wooton v, Dawkins, 2 C. B, N. 8.
412, Beo, also, Judgm., Mayor of Col-

2 Simpson v. State, 59 Ala. 1.
2 See infra, § 507,
¢ Bee infre, §§ 508, 507,

1 fafra, § 500,

2 As authority for these points, see
infra, §§ 506-7, and Levett’s Case, Cro.
Car. 438 : 1 Hale P. C. 43, 474, cited
supra, § 38, State », Patterson, 45 Vt.
308 ; Com. ». Clarke, 2 Met, 23 ; Stute
v. Ross, 2 Datcher, 226 ; People ». Ca-
ryl, 3 Parker C. R. 326 ; Harrington v,
People, 45 Barb, 262 ; Greschia ». Peo-
pie, 53111, 295 ; Pond v». People, 8§ Mich,
150 ; I'atten #. I’cople, 18 Ibid. 514;
Btate ». Martin, 30 Wis, 216 ; Btate ».
Lazarng, 1 Const. C. R. 34; Lyon v

Btate, 22 (Ga. 397; Carrell ». State, 23
Ala. 28 MeCoy w. State, 3 Eng. (Ark.)
451 : Hinton o, State, 24 Tox. 454;
Terr. ¥. Drennan, 1 Mont. 81, See,
also, an ariicle in Albany Law J. for
October 14, 1574,

8 MoCoy ». Btate, 3 Eng. (Ark.} 451;
Hinton e. State, 24 Tex. 454 ; Lyon
State, 22 Ga. 399.

4 State v. Murpley, 61 Me. 56 : infra,
& H00.

& It. ». Longden, R. & B. €. C. 228,

6 I, ¢. Thomas, 7 C. & I'. 817; R.w
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§ 473.] CRIMES, [Book 1L

§ 471. In a sudden and egual quarrel, when both parties strike
o sudion in the. heat of blood, it is immaterial by whom the first
quarrels, blow is struck.! Thus, if A. uses provoking langnage
mmaterial - or behavior towards B., and B, strikes him, upon which
it;)lig‘frst a combat ensues, in which A. is killed, this is held to be
) manslaughter ; for it was a sudden affray, and they fought
upon equal terms; and in such eombats, upon sudden quarrels, it
matters not who gave the first blow.?

§ 472. An unintentional and trivial assault is no palliation.?

But the Thus in a case in South Carolina, where it was argued
’;‘fi&;‘;lﬁaw by the defendant’s counsel that the passions of the de-

bee caleu- fer.lda,nt Were.excited by an unintended jostle of the
wrouse the  Prisoner or hiy wife by the deceased, the position was
passiols- sald to be equally unsupported by proof, and unavailing
if true. “In a city like Charleston, where many persons are con-
stantly passing until a late hour of the night, the accidental im-
pinging of one upon another in the dark would not authorize such
a murderons attack npon him, Such an act of itself would be a
sure indication of a depraved and wicked heart void of all social
duty, and fatally bent on mischief.’’* The assault must be of a
character from which hot blood might be expected to ensue.?

§ 473. Though an assault made with violence or circumstances
Delfberate of indignity upon a man’s persen, and resented immedi-
and cruet  ately by the latter acting in the heat of blood upon that
st of provoeation, he killing the aggressor, will reduce the

EE:{;%:%E; crime to manslaughter, yet it must by no means he un-
malice, derstood that the crime will he so extenuated by any
_ trivial provecation which in point of law may amount to
an assault; nor in all cascs even by a blow.® Violent acts of re-
sentment, bearing no proportion to the provocation or iesult, par-
ticularly where there is a decided preponderance of strength on the
part of the party killing, and where the punishment is deliberate
and cruel, constitute murder, if death cosue from the attack.’

Taylor, 2 Lew. C. C. 217; R. ». 8now, 2 Fost. 295; 1 Hale, 456; R. ».
1 Leach €. C. 151 ; R. ». Rankin, B. & Ayes, R. & R. 166.
R.C.C. 43; Allen ». State, 5 Yerger, 3 Ihid.
483; Hill ». State, 8 Tex. Ap. 143, ¢ State + Tooky, 2 Rice Dig. 104.
Supra, § 455, and cases hereaftor cited. 8 Nigholg ». Com., 11 Bush, 575.
1 Supra, § 457. ¢ R. v. Lynch, & C. & P, 324.
444 7 Keates’s Case, Comb. 408; I. o
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§ 474. If, after an interchange of blows on equal terms, one of

the parties, on a sedden, and without any such intention

Malice im-

at the commencement of the affray, snatch up a deadly plied from

weapon and kill the other party with it, such killing

eoncealed
weapon.

will be only manslaughter.! But if a party, under color

Snow, 1 Leach,151; 2Lord Raym. 1498 ;
Royley’s Case, 12 Rep. B7; 8. ., 1
Hale, 453 ; R. v. Lynch, 5 C. & P. 324;
R. v. Shaw, 6 Ibid. 372 ; R, v. Thomas,
7 Ilid. 817, See also Fost. 294; Cro.
Jac. 298 ; Godb. 182; R. ». Willoughby,
1 East, P. C. 288; McWhirt’'s Case, 3
Grat, 594 ; MeDermott 2. State, 80 Ind.
87; State ». Craton, § Ired. 164; Btate
v, Hildreth, % Ibid. 429 ; State ». Bar-
gett, 65 N. C. 66%; Btate v, Chavis, 80
Ibid. 333 State z. Boon, B2 Ibid. 637;
Nettles, ex parte, 5% Ala, 268 ; State v.
Clhristian, 66 Mo. 138 ; Holland », Btate,
12 ¥la. 117; People ». Perdue, 49 Cal.
425 ; Smith v. State, 7 Tex. Ap. 414;
Guffee ». State, 8 Ibid. 187, and aun-
thorities hereafter cited.

This distinetion applies to the case
already cited, where the keeper of a
park, finding a boy stealing wood in
his master’'s ground, tied him to a
horse’s tail and beat him, upon which
the horse running away, the boy was
killed ; the case being held murder.
Supra, § 462,

There being an affray in the street,
ona Stedman, a foot selder, ran hastily
towards the cembatants. A womanm
seeing him ran in that manner, eried
out, “*You will not murder the man,
will you ?"? Stedman replied, * What
ig that to you, you bitch?" The
woman thereupon gave him a box on
the ear, and Stedman struck her on the
breast with the pommael of his sword.
The woman then fled ; and Stedman,
puraning her, stabbed lher in the back.
It seemed to Holt, C. J., that this was
murder, a single bex on the ear from a

woman not being a sufficient provocation to
kil in such @ monner, after Btedman had
given her a blow in return for the box
on the ear; and it was proposed fo
have the matter found speciaily ; bot
it afterwards appearing, in tha pro-
gress of the trisl, that the woman
struck the soldier in the face with an
iron patten, and drew a great deal of
bleod, it was Tuled clearly to be no
more than manslaughter. The smart
of the man’s wound, and the eflusion
of bloed, might possibly have kept his
indigoation boiling fe the moment of
the attack. Stedman’s Case, Fost, 202,

But even on this evidence, as it thos
stands, the case has been very much
doubted. Thus,in Pennsylvania, GHb-
son, C. 4., said: “If & man shonld
kill a woman or a child for a slight
blow, the provocation would be no jus-
tificution ; and I very much question
whether any blow inflieted by a wife on
ahusband wonld bring the Lilling of her
below murder.  Under this view of the
law I have always doubted Stedman’s
Caze.””  Com. v, Mosler, 4 Earr, 268,

That an assault with a cane may be
a provocation which may lower the
degree, see R. v. Tranter, 1 Stra. 449;
suprn, § 403,

Cf. defivition iz § 203 of N, Y. Penal
Code of 1882,

1 R. v. Anderzen, ¥ Russ. Cr. 731;
R.n. Kessal, 1 C. & I', 437 Davis w.
People, 88 I1l. 350 ; State v. Ramsay,
5 Jones N. . 195; Jndge ». State, 58
Ala. 408 ; Preston v. State, 26 Miss.
383; Btate », Christian, 66 Mo. 138;
State v, Alexander, Ibid, 148,
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8§ 476.] CRIMES. froor 11,

of fighting upon equal terms, use from the beginning of the contest
a deadly weapon without the knowledge of the other party, and
kill the other party with such weapon ; or if at the beginning of the
contest he prepare a deadly weapon, so s to have the power of
using it in some part of the contest, and use it accordingly in the
course of the combat, and kill the other party with the weapon ;
the killing in both these cases will be murder.!

§ 475. Where a party, afterhe has got the better of the other,
Whers the ho_lds him prostrate and defenceless, tho reception of a
mortal prior blow will not reduce the grade to manslaughter,
ﬂ‘g‘;’:&‘t‘iﬂg"' This proposition, in fact, iz a corollary of that which
given after  makes a blow no mitigating provocation when there is a

EE%:?E;? manifest disparity of strength between the parties. For
offence s €ven where no such disparity at first exists, the principle
murder: holds good when by the resultof the conflict one party is
disarmed, or becomes otherwise helpless.?

§ 476. The plea of provocation will not avail where it appears

Case is that the provocation was sought for and induced by the
e the  act of the party in order to afford him a pretence for

:&Mﬁiﬁy wreaking his malice ; and even where there may have
SO . .
the party  Deen previous struggling or blews, such defence will mot

Killing. be sustained where thero is evidence of prior malice.?

t R. v Anderson, 1 Russ. on Cr. Vaidonp. Com., 12 Grat. 717 ; Eristow
781; RB. w. Taylor, § Burr. 2783; R. w». Com., 15 Grat, 634 ; Dock v. Com.,
. Bmith, 8 C. & I'. 160; Macklin’s 21 Ibid. 909 ; State v, Nocley, 20 Towa,
Case, 2 Lew. 225, 108 ; State . Clifford, 58 Misa. 477 ;

That this is not the case with the
sudden use of a pen-knife, ses Gatlin
v. State, § Tex. Ap. 531,  As to infer-
ences from weapon see Whart, Cr.
Ev. §§ 734, 764 ef seq.

2 R.v.8haw, 6 C. & P. 372. Asto
torden of proof, see Whart. Cr. Hv.
§ 334,

8 1Vent. 168 ; 1 Hale, 452 ; Onehy’s
Cage, 2 Ld. Raym, 1490 ; R, ». Swith,
8C,& P. 160; R. ». Mason, 1 Eaat P,
C. 232; 1 Russ. on Cr. 521, 585;
Btewart v. State, 1 Ohio St. 08
Biate v, Btoffee, 15 Ikid. 47;
Slaughter ». Com., 11 Leigh, §81;
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States. Johnston, 1 Ired. 354; Siate
v Lane, 4 Ibid. 113; State v. Tacha-
natah, 64 N. C. 614; State ». Mat~
thews, 8¢ Ibid. 417; State ». Fergnsan,
2 1ill 8, C. 618; Lyon v, State, 22 Ga.
399 ; Btate ». Green, 37 Mo, 466 ; State
». Linney, 52 Tbid, 40 ; State ». Under-
wood, 57 Ibid. 40 ; State . Christian,
(6 Ibid, 138; Atkins v State, 16 Ark,
568 ; Btate ». Rogers, 18 Kans. 78;
People ». Stoneeifer, & Cal. 405:
McCoy v. Btate, 25 Tex. 33 ; Murray ».
Btate, 36 Ibid. 642; King v State, I3
Tex. Ap. 277, As to burden of proof,
see Whart. Cr. Ev, § 334.

CHAP. L] HOMICIDE. [8 477,

And where a combatant enters into a contest dangerously armed
and fights under an undue advantage, though mutual blows pass, it
is not manslaughter, but murder, if he slay his adversary pursuant
to a previously formed design, either general or special, to use his
weapon in an emergency.! A party has in this way no right, even
on the ples of self-defence, to execute private vengeance.?

§ 477. It has been said that when the existence of deliberate
malice in the slayer is once ascertained, its continuance, g estion of
down to the perpetration of the meditated act, must be contink-
presumed, unless there is evidence to repel it; and that grdge one
there must be some evidence to show that the wicked pur- of fact.
pose had been abandoved.® If by this we are to understand that
the defendant iz in such case to prove by witnesses that he had
abandoned his old grudge, the position cannot be sustained. It is
otherwise, however, if we understand the conclusion to be that the
presumption (which is exclusively one of fact) of the continuance
of the old grudge may be met and overcome by the presumption of
its abandonment, which may be drawn from the lapse of time, from
the circumatances of the encounter, and from the character of the
parties.* Thus it bas been properly held that if a person, upon
meeting unexpectedly bis adversary, who had intercepted him upon
his lawful road and in his lawful pursuit, accept the fight where
he might bave avoided it by passing on,.the provocation being sud-
den and unexpected. the jury may presume that the killing was not
upon the old grudge, but that it was upon the insulf given by stop-
ping him on the way.®? - And after a reconciliation, the motive will

be presumed to he the recent provocation, not the old grudge.®

¥ B, ¢, Thomas, 7C. &P, 817; Btate
v. Craton, 6 lred. 164; Nettles, ex
parte, 58 Ala. 288; Steph, Dig. C. L.
art, 224 & seq.

? Thid. Fufre, §§ 485, 498. For a
laxer view, see Wray, ex parte, 30
Miss, 673; Moore v. Btate, 36 Ibid.
137.

3 Supre, §5 114, 309 ; Bfate v. John-
son, 1 Ired. 354 ; State », Tilly, 3 [Lid.
424,

¢ Supra, § 114d. See Whart. Cr.
Ev. & 735; Murray ¢ Com., 79 Penn.

8t. 311 ; Btate ». Savage, T8 N. €. 520;
State v. Barnwell, 56 Ihid. 466 ; Fitz-
patrick v. State, 37 Ark. 238; Free-
man v, State, 70 Ga. T36.

& Copeland ». State, 7 Humph. 479.
See State v. Tachanatah, 64 N, C. 614 ;
Cannon v, State, b7 Miss, 147 ; Pickens
v. State, 61 Ibid. 52. As to old grudge,
see Whart. Cr. Ev. § 784 ; Weller v
People, 30 Mich. 16. As to coniinu-
ance of malice, see supre, § 114

¢ State v. Barnwell, 80 N. C. 466.
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§ 478.] ORIMES. _ [(BOOK II,

On the other hand, if one seek another, and enter into a fight
with him, with the purpose, under the pretence of fighting, to stab
him ; if 2 homicide ensue it will be murder in the assailant, no
matter what provocation was apparently then given, or how high the
assailant’s passion rose during the combat.! Thus, if A. from pre-
vious angry feelings, on meeting with B., strike him with a whip,
with the view of indecing B. to draw a pistol, or, believing he
will do so in resentment of the insult, determining if B, do so
to sheot B. as soon as he draws, and B. draw, and A. immedi-
ately shoot aud kill B., this is murder.? But if there had been a
quarrel between A. and B. and 3 reconciliation between them, and
afterwards, upen & new and sndden falling out, A. Lill B., this is
not murder; though if it appear that the reconciliation were but
pretended or counterfeit, and that the hurt done were upon the score
of tho old malice, a convietion of murder will be sustained.?

~ § 478. When one person interferes in the quarrel of others, and
Malicious  Kill# one of the participants from malice, and not from
Pz negligence or passion, the party killing is guilty of mur-

uartelis  der  Thus, if a master maliciously intending to kili
murder;

but in another take his servants with him, without acquainting
joibaod  them with his purpose, and meet his adversary and fight

slanghfer.  with him, and the servants, seeing their master engaged,
Lill the other, they would be guilty of manslaughter only, but the
master of murder. If they take part coolly and knowingly in the
killing, it would be murder in all.*
§ 479. A distinction may be taken between the interference of
servants and friends, and that of a mere stranger, and
Hot blood . . . .
exteuuates there may be cascs in which a jury would properly infer

1 R. v. Smith, 8 C. & P. 160; 1Hale, immediate provocation, but of a pre-
451 ; State v, lane, 4 Ired. 113; State existiug malice, to prove that a year
v. Fergusom, 2 Hill 8, C. 619; State ». before the prisener declared his inten-
Harris, 59 Mo. 550. See Mitchell v. tion to kill two or three men, it being
Com., 33 Grat. 872, admiited that the deccased was not

? State v. Marton, 2 [red, 101, one of the men referred to. State ».

CHAP. 1.} © HOMICIDE. [§480.

hot blood in the interference of a friend or gervant, when o killing in
there could be no such inference as to the interference of 1o e
& stranger. A stranger may interfere from pity or sense ffo'f'[,ﬁ'f:]a,
of fairness ; a friend or servant, in addition to sueh mo- gf‘;;‘fﬂ;‘f
tives, from affection or duty. At the same time, it has intertering.
been properly observed that the nearer or more remote ccnneetion
of the partics with each other seems to be morc a matter of obser-
vation for the jury as to the probable force of the provocation, and
the motive which induced the interference, than as furnishing any
precise rule of law grounded on such a distinetion.?

Iiot blood is naturally to be expected in the case of a friend
taking the side of a friend who is apparently maltreated ; and hence
if a third person should take up the cause of a friend who has heen
worsted in a fight, and should kill that friend’s antagonist, the kill-
ing would, it seems, be manslaughter, and this though the party
assisted might have been guilty of murder if the killing had heen
by him;? and 1t is, at the most, manslaughter, for & brother who
sees the slaying of his brother to kill in kot blood the slayer.?

§ 480. Whether there has been cooling time is eminently a ques-
tion of faet, varying with the particular case and with C'oﬂh.ng
the condition of the party.? There are some provoca. time de-
tions which, with persons of even tempcrament, lose their gr?:?]?f o
power in a few moments; while there are others which S®0¢%
rankle in the breast for days and even weeks, producing temporary
insanity, Men’s temperaments, also, vary greatly as to the dura-
tion of hot blood; and it must be remembered that we must de-
termine the question of malice in each case, not by the standard of
an ideal “ reasonable man,” but by that of the party to whom the
malice is imputed. A man may be chargeable with negligence in

not duly weighing circumstances which would have checked hia

V Supra, § 460 ; infre, §5 490, 434; 1 v, Turley, 50 Cul. 469 ; Eanes ». State,
Russ. on Or. 592 Irby v. Btate, 32 Ga. 10 Tex, Ap. 421, Supre, § 455,
436. See lBranch v. Btate, 15 Tex. Ap. ? Supra, § 215; State ». Roberts, 1
56 ; Sterling », Btate, Ihid, 248, Hawks, 351 ; R. v. Harrington, 1¢ Cox

8 Supra, § 114 ; 1 ilale, 451 ; Mason’s
Case, 1 Fost. 132,

Where a suflleient provocation at
the time to extenuate the homicide is
proved, it is nol competent for the
prosecution, in order to show that the
act of killing was not by reason of the
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Barfield, 7 Ired. 299,

* 1 Hawk, P. C. ¢ 31, 8. 55: State
v. Roberts, 1 Hawks, 341 ; Thompson
t. State, 26 Ala. 41 ; Frank ». State, 27
Ala. 38. Bes 1 Russ. on Cr. 590, 592,
And sec 12 Rep. 89. As to crimes col-
lateral to a conspiracy, see supra, § 214.

LUnder statnte, a2 has already been
seen, ingulting words, addregsed to s
female relative, may be a provocation
which, if acted ou jn hot blood, may
reduce & homichle to manslaughter.
Williams v. Btate, 3 Heisk. 376 ; People

VOL. L.—29

G. C. 3%0; Branch v. State, 156 Tex.
Ap. 96,
# Goffea v, State, 8 Tex. Ap. 187,
4 Bee, as to presumptions, supre, §
114. Anpd see Bmall », Com., 91 Penn.
8t. 304,
449



§ 481.] CRIMES, [Boox 1r,

passion, or which, when his passion was aroused, would have caused
it more speedily to subside. But he is not chargeable with malice,
when he was acting wildly and in hot bloed, Hence, whether there
has been cooling time, 50 ag to impute to the defendant malice, is to
be decided, not by an absolute rule, but by the conditions of each
case.!

§ 481, It has been already shown that an illegal attempt to -

Restraint  TeStrain a man’s liberty, even under color of legal pro-
?;;3:;(32123 cess, 18 such provocation as to reduce the offence fo
provoca-  manslaughter. This helds where a man iy injuriously
Hon. restrained of his liberty, as where a credifor stood at
the door of his debtor with a drawn sword, to prevent him from
- eseaping while he sent for a bailiff to arrest him; or where a
sergeant put a common soldier under arrest, who thereupon killed
the sergeant with a sword, and upon the trial the articles of war
were not produced, nor any evidence given of the usage of the

CHAP, 1.] HOMICIDE. [§ 482,

§ 482. Cool and deliberate homicide in a duel is murder in the
guilty party, and this, though the latter had received Killise 1
the provocation of a blow,! or had been threatened with duel s
dishonor.? It is the deliberation which constitutes the ™"T*¢"
grade of guilt. Thus if A. and B. meet deliberately to fight, and
A. strike B., and pursue B. 80 closely that B., to protect his own
life, kills A., this is murder in B.; because their meeting was a
compact, and an act of decliberation, in pursuance of which all that
follows is presumed to be done.3

If the agrcement to fight be cool and deliberate, no subsequent
hot DLlood will be a defence. Thus where B, challenged A., and
A. refused to meet him, but in order to cvade the law, A. told B.
that he should go the next day to a certain town about his business,
and accordingly B. met him in the road to the same town, and
assaulted him, whereupen they fought, and A.. killed B., it was held
that A. was gnilty of murder; but the same conclusion would not

army, and so no authority in the sergeant appeared.? The same
distinctions apply to all cases of illegal restraint.?

1 Supra, §§ 114-5 ; Whart. on Hom,
§§ 451 et seq.; 1 Hawk. G- 31, ss. 23,
29 ; 4 Black, Com. 181; 3 Inst. 51; 1
Bulst. 86 ; Ld. Morley’s Case, 7 St. Tr.
421 ; Kel. 66; Cromp. 23; 1 Sid. 287 ;
Oneby's Case, 2 Stra. 786 ; 2 Ld. Ray.
1485, See R. ». Taylor, 3 Burr. 2783 ;
R.v.Kessal, 1 C, & I'. 437 ; R. v. Lynch,
6 Ihid. 324; R. v. Hayward, 6 Ibid.
157; R. ». Beeson, 7 Tbid. 142; R. .
Fisher, 8 Ihid. 182; T, z. Bagle, 2 F.
& T, 827; R. ». Selten, 11 Cox . C.
674; McCann », People, § Parker C,
R. 62%; People v, Sullivan, 3 Selden,
394 ; Com. v. Greenm, 1 Ashm. 289;
Com. v. Lenox, 3 Browst. 24%; Kilpat-
rick ». Com., 31 Penn. 8t. 198; 3. C.,
3 Phil. R. 237; McWhirt’s Case, 3
(Girat. 594; Creek ». State, 24 Ind. 151;
Moore, ex parte, 30 Thid. 197; Murphy
p. State, 31 Ibid. 511 ; People ». Morti-
mer, 48 Mich. 37 ; State ». Decklotts,
19 Iowa, 447 Biate z. Spaungler, 40
Ibid. 363 ; Siate », Jones, 20 Minu, 58;
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Gavin v. State, 30 Ga. 67 ; State », Me-
Cants, 1 Bpeers, 384 ; Statev. Fackson,
3 Jomes N. C. 266 ; State ¢, Hill, 4 Dev,
& B. 491; SBtate v. Moore, 69 N. C. 267 ;
Cates v, State, 50 Ala. 166; Fleld =,
Btate, 52 Ibid. 405 ; Judge ». Btate, 58
Ibid. 405; Preston ». Ptate, 25 Miss.
383 ; (ladden » Btate, 12 Fla. 562;
Tnderwood v, Btate, 20 Tex. Suppl.
748 ; Johnson ». State 30 Tex. 74%;
Mackey v State, 13 Tex. Ap. 360. See,
ag dilfering from text, Htate v. Size-
more, 7 Jones N. . 206; State v. Moore,
69 Ibid. 267. As to burden of proof,
see Whart, Cr. Ev. § 334, For an in-
teresting eollection of cases on this
puint,see Mr, Townsend’s Modern State
Trials, 1. 15 f seq. As to cooling time
in riots, see supra, § 399 a.

¢ Buckner's Case, Styl. 467; With-
er's Caze, 1 Last P. C. 233; R. ». Cnr-
wan, 1 Moody C. C, 132; R. ». Wil-
loughby, 1 Nast P. C, 288.

1 Goodman v. State, 4 Tex. Ap. 349.

follow if it should appear by the whole circumstances thab he gave

B. such information accidentally,

I R. ». Young, 8 C. & P. 644 ; Smith
v, State, 1 Yerger, 228 R. ». Cuddy,
1 Car. & Kir. 210; R. v. Belten, 11 Cox
., C. (74 ; Btate v. Underwood, 57 Mo.
40. Supre, § 215, As to duelling as a
substantive offence sea infra, §§ 1767
et seq.

2 1 Hale, 452, Supra, § 101 ; Thomas
v. State, 61 Misa. 60,

3 1 ale, 452, 480, who says : *‘Thus
iz Mr. Dalton, cap. 23, p. 241 (new
ed. ¢, 145, p. 471}, to be understood.”
 Prt a qu. is added in 1 Hale, 452,
whether, if B. had really and troly
declined the fight, ran away as far as
he could, and offered to yield, and yet
A. refusing to decline it had attempted
his death, and B, after this had killed
A. in his own defence, it would excase
him from the guilt of murder: admit-
ting cléarly that if the roooing away
were only a pretence to save his own
life, and was really desigoed fo draw
ont A. to kKill him, it would be ranrder,

and not with a design to give him

This quere of Lord Hale's iz discussed
in 1 East P. C, ¢ 5, 5. 54, pp. 284 o
seq., and It is observed that Mr. J,
Blackstone (4 Biack. Com. 183) ex-
pressly puts the same case of a docl as
Lord Hale, but without subjoining the
same doubt; and that it was cousid-
ered as settled law by the chief justice
in Queby’s Case. Lord Raym. 1489,
Mr. Fast, after reagening in favor of
the extennation of the duellist go de-
clining {o fight, proceeds thus: ** Yet
gtill it may be doubtfnl whether, ad-
mitting the full foree of this reasoning,
the offence can be less than manszlaugh-
ter, or whether in such case the party
can altogether excuse himself npon the
foot of mecessity in self-defence, be-
canse the necessity wiich was induced
from his own faunlty and illegal act,
namely, the agreement to fight, was in
the first instance deliberately foreseen
and resoived upon in dcfiance of the
law.” 1 East P, C. c. §, & 54, p. 285,
451



§ 483.] CRIMES. [BOOK IL

an opportunity of fighting.! On the other hand, where upon a
sudden quarrel the parties fight upon the spot, or they presently
fetch their weapons and go into a field and fight, and one of them
is killed, it will be but manslaughter, because it may be inferred
that the blood never cooled? It is to be supposed, with regard to
sudden cnconnters, that when they are begun, the blood, previously

too much heated, kindles afresh at every pass or blow ; and jn the

tumult of the passions, in which the instinct of self-preservation has
no inconsiderable share, the voice of reason is not heard ; therefore
the law, in condescension to the infirmities of flesh and blood, has

CHAP. 1.} HOMICIDE. [§ 484,

aging and forwarding the unlawful confliet, although tl&e}i do nob
say or do anything, yet if they are present, and assisting and
encouraging at the moment when the pistol is fired, they are
guilty of murder.

XIII. EXCUSE AND JUSTIFICATION.2

1. Repulsion of Felonious Assault.
§ 484. Vim v repellere licet is a cardinal doctrive of the
Roman law; and by the English common law, as ac-
cepted throughout the United States, this principle has fence muy

Force of de~ -

extenuated the offence.®

§ 483. Not only the principals, but the seconds, in a deliberate
Seconds duel, are gnilty of homicide. And with regard to other

alzn re-

Epongitie pcr-sons.who are pre_sent, the questu_)n is, did they give
formur-  their aid and assistance by their countenance and

der.
encouragement of the

prineipals in the contest? Mere

presence is not sufficient; but if they sustain the principals by
their advice or presence, or if they go for the purpose of encour-

1 1 Hawk, P. C. 0. 31, 8. 22; 1 Hale,
453 ; R. v. Byron, 11 8t. Tr. 1177; R.
v. Walters, 12 Ibid. 113, Reference
may also be made to Bromwich’s Case,
1 Lew, 180; 1 8id. 277; 7 St Tr. 42
Bromwich was indicted for aiding and
abetting Lord Merley in the murder of
Hastings.

For & valuable collection of cases on
this point see Mr. Townsend’s Modern
Btate Trials, i. 151 et seg. The Eng-
Lish judges, though generally laying
down the law with becoming precision,
sometimes po beyond our American
anthorities in mawkizh sympathy with
the accused. Thus on the trial of
Purefoy, for killing Colonel Roper in a
duel, at Maidstone, in 1794, Baron
Hotham thus charged the jury: * The
oath by which 1 am bound obliges me
to say that homicide, atter due interval
of consideration, amounts to murder.
The laws of England, in their ntmost
lenity and allowance for human frailty,
extend their compassion only to sud-
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den and momentary frays; and then,
if the blood has not had time to cool,
or the reason to return, the result is
termed manslanghter. Such 15 the
law of the land, which undoubtedly
the onfortnnate gentleman at tho bar
has violated, though he has aeted in
conformity to the laws of homor. Uis
whole demeanor in the duel, according
to the witness whom you are most to
believe, Colonel Btanwid, was that of
perfect honor and perfect Lhumanity,
Buch is the law, and such are the
facts. If you cannot reconcile the
latter to your conscience, you must re-
furn a verdict of guilty. But if the
contrary, though the acqoitial may
trench on the rigid rules of law, yet
the verdict will be lovely in the sight
both of (God and man.’* 1 Townsend’s
Maodern 8t. Trials, 154,

2 1 Hale, 453; 1 Hawk. P, C, ¢. 31,
8. 20 3 Inst. 51. See State v, Under-
wood, 57 Ma. 40,

3 Foat, 138, 296.

he propor-

been asserted with equal emphasis. Thave a right to tioncd o

foree of

resist the application of force to myself or to those under g’
my immediate charge, by foree proportioned to the

attack.? Tt is sometimes said, it is true, that only when the
assailant threatened life can a defence involving the taking his life
be sustained. But this is not true. A violent personmal outrage
may be repelled by any suitable means, no matter what the injury
done to the assailant may be.r But the offence threatened must be

1 R. ». Young, 8 C. & P. 644, Bee
R, v. Cuddy, 1 C. & K. 209.

In R. v. Young, 8 C. & P. 644, the
prigoners were indicted for the murder
of Charles Flower Mirfin; who was killed
iu a duel by a Mr. Elliott. Neither of
the prisoners acted as a second on the
oceasion, but there was evidence to
show that they and two other persons
went to the ground in company with
Mr. Flliott, and that they were pre-
somt when the fatal shot was fired.
Vanghan, B., told the jury, *“When
upon a previous arrangement, and after
there has been time for the bleod to
cool, two persens meet With deadly
weapons, and one of them is killed,
the party who occasions the death is
guitty of murder; snd the -sceonds
also are equally guilty. Tle guestion
then is, did the prisoners give their
aid and assistanee by their couwnte-
nance and cncouragement of the prin-
cipals in this contest 7" After ohserv-
jng that neither prisoner had acted as

asecond, the learned judge continued ¢
¢ If, however, either of them sustained
the principal by his advice or pros-
ence; or if you think he went down
for tho purpose of encouraging and
forwarding the unlawful econflict,
althongh he did not pay or do any-
thing, yet if he was present and was
assisting and encouraging at the
moment when the pistol was fired, he
will be guilty of the offence impnted
by this indictment.”” The prisomers
were found guilty. . x. Young, 8 C.
& P. éd4; Roscoe's Cr. Ev. p. 754,

As to rezponsibility of surgeons nesist-
ing at dacls, see Cullen ». Com., 21
Girat. 624.

As fovenue, see § 185 of N. Y. Penal
Coda, of 1882, .

% Ag to barden of proof, see Whart.
Crim. Ev. § 335,

3 Supra, §§ 98-100, 140.

4 Ibid. That this right exisis to re-
pel a felony iz well established. 1
East P. C. 259, 271; R. v, Hewlett, 1
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a erime. * Felony” has in our law, been used to cxpress the dis-
tinction ; but this is not sufficiently exact, beeause a private per-
gon is authorized to take life to step a riot, and a riot, though
likely to involve felonies in its development, is technically but a
mizdemeanor.! A mere assault, however, not directed as lifo or
chastity, or other high right, cannot excuse homicide.? Hence if a

deadly weapon be not used by the assailant, or other circumstances -

do not exist to indicate a felonious attempt, for the assailed to take
~ life is at least manslaughter.® ¢ The intent,” as is said by Judge
Washington,* « must be to commit a felony.  IF ¢t be only to com-
mit @ trespass, as to beat the party, @t will not justify the killing of
the aggressor.”’® If, however, such intended beating is of a char-
acter to imperil life, or to maim, or to deprive the assailed of some
essential right, then the assailed is excused in taking life when
necessary to rcpel the assault.® On the other hand, the killing of
an assailant whose apparent design was to beat and not to commit a

F. & F. 91; U. B. ». Wiltberger, 3
Wash. C. C. 515 ; People ». Shorter, 4
Barb. 460 ; Shorter ». People, 2 Const.
193 ; Stewart ». Btate, 1 Ohio 5t. 66
Dili w. State, 25 Ala. 15; Oliver wu.
Btate, 17 Ibid, 15 ; Mattison . Btate, 55
Ibid. 224; Bmith » Btate, 68 Ibid.
424 ; Kingen v. State, 45 Ind. 5I8;
Pond v. People, 8 Mich. 150; People
v. Doe, 1 Ibid. 451 : State ». Barke, 30
Towz, 331; Murphy ». People, 37 I1l.
447, State v. Bavage, 78 N. C. 520;
McPherson w». Btate, 22 (fa. 478;
Green v, Btate, 28 Miss, 887 ; Staten »,
Btate, 30 Ibid. 619 ; State v. Swift, 14
La. An. 827; Levells v, State, 32 Ark.
585 ; People ». Campbell, 30 Cal, 312 ;
People ». Flanapan, 60 Ibid. 2; Peo-
ple ¢. Simons, Ibid. 72. And see cases
otted infra, §8 485 e seq.

1 8wo Pond ». People, 8 Mich, 150;
Com. v. Daley, 4 Penn. L. J. 150, quoted
Wh. Hom. App.; 4 Bla. Com. 179,

2 Iafra, § B01; Comi. v. Daley, Penn,
L.J. 164 ; Com. ». Drom, 58 Peun, %t.
9; Claxton ¢, State, 2 Humph. 181;
State v. Benham, 23 lowa, 154.
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3 That there may be circnmstances
in which a deadly weapon may be nsed
in self-defence by a party who iz only
struck by the hand, see Davis ». Peo-
ple, 88 Iil. 350; Judge ». State, 58
Ala. 405 ; and see supre, § 441,

4+ U. 8. v. Wiltberger, 3 Wash. C. C.
515, '

8 Bep, to same effect infre, § 500
Piarson ». State, 12 Ala, 14%; Eiland
v. Btate, 52 Ihid. 322; Field v. Btate,
Ibid. 348; Judge v, State, 58 Ibid. 405 ;
McPherson v. Btate, 22 (fa. 475 ; ¥Floyd
». State, 30 Ibid. 91; Chase ». State,
44 Miss. 683 ; Stewart ». State, 1 Ohio
St. 66; Kingen v, State, 45 Ind. 518;
Buarden ». Penple, 26 Mich. 162,

5 Supra, § 98; infra, § 501 State r.
Rhedes, 1 Houst. €. C. 476; State .
Benham, 23 Iows, 154 ; State ». Burke,
30 Thid. 331 ; Com. ». Drum, 58 Penn.
8t. 1; Kingen v, State, 45 Ind. 518;
Young v. State, 11 Humph. 200; Wil-
liams w». State, 44 Ala. 41; Ayres o,
Bfate, 60 Miss, 702, State v. St. Geme,
31 %a. An. 30, Asto Texas statute, sec
Qilly ». State, 15 Tex. Ayp. 287.

CIAP. 1.] HOMICIDE. [§ 485.

felony, or other violent injury, is not murder, and at the highest is
manslaughter.! DBut the right is limited to the emergency, and
does not continue when the assailed retreats to a place of safety,
arms himself, and renews the conflict.?

As we have already scen, the defence must not be dispropor-
tionate §o the attack ; and the assailed becomes himself responsibie
if he wantonly use excessive force in repelling the assault.’

§ 485. If the defendant in any way challenged the fight, and
went to it armed, he cannot afterwards’ maintain that in A confiict
taking his assailant’s life he acted in self-defence.* “ A provoked
man has not,*” as is properly said by Breese, C. .7 “ the by the de-
right to provoke a quarrel and take advantage of it, and ﬁiﬂ?g};
then justify the homicide.”® Self-defence may be re- iim us &
sorted to in order to repel foree, but not to inflict ven-
geace. * Nonm ad sumendam vindictam, sed ad propulsandam inju-
riam.”? * There ig certainly no law to justify the propesition that
a man may be the assailant and bring on an atfack, and then claim
exemption from the consequence of killing his adversary on the
ground of self-defence. While a man may act gafely on appear-
ances, and is not bound to wait until a blow s received® yob .he
cannot be the aggressor and then shield himself on the assumption

¥ Copeland v. State, 7 Humph. 473,

2 Whart. on Hom. § 481,

8 Supra, § 102 ; infra, § 498,

4 Supra, § 476 infra, § 496 Fost.
277; R. v. Knoek, 14 Cox C. C. 1;
Com. v. Drom, 5% Penn. 5t. 9 ; Dock
v, Com., 21 Grat. 912; Vaiden », Com.,
19 Ipid. T17; State ». Brittain, 89 N.
C. 481; State » Kinney, 108 Tl
519 ; State ». Clifford, 58 Wis. 477;
Rouch ». State, 34 Ga. 78; Btate v
Rogers, 18 Kans. 78. Beo State v,
Stoffer, 15 Oh. St. 47; Hayden w.
State, 4 Blackf. 547; Eiland v. Blate,
52 Ala. 322; Baiv v State, 70 Thid. 4;
Storey ». Staie, T1 Ibid. 331; Wills w
State, 73 Ibid. 963; Bvans ». State,
44 Miss. 7562; State ». Starr, 3% Mo,
270; State v. Linney, 52 lhid. 40;°

State » Hays, 23 Thid. 287 ; State ».
Hudson, 59 Thid. 135 ; White ». Maxey,
64 1bid. 552; Dawsonp. Stute, 33 Tex.
491 ; People ». Btonecifer, G Cal. 407 ;
People . Westlake, 62 Ihid. 303 ; Peo-
ple ». Tamkin, Ibid. 468; see Holt .
State, 9 Tex. Ap. 571 ; Smiih v. Btate,
15 Ibid. 338,

5 Adams ». People, AT Il1. 208,

& Stewart ». State, 1 Ohio Btf. 66.
See, also, Btate v. Neely, 20 Iowa, 208;
Roach ». State, 34 Ga. T8; Btate v
(resn, 37 Mo. 466, Bee other cases
cited, supra, § 476,

T See supra, §§ 96, 97.

8 Selfridge’s Cage, Whart. Hom.
App.; Myers v. Btate, 62 Ala. 509 ; De
Arman v. Btate, 71 Ibid. 351 ; Sylves-
ter v. State, 72 Ibid. 201,
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that he was defending himself.”! And an adulterer caught in the
act by the husband is guilty at least of manslanghter, if, in repel-
ling & murderous attack by the husband, he kil the hushand.? But
where the defendant, without au intent to take the deceased’s life,
provoked the quarrel, this, while it destroys the cxzcuse of self-
defence, does not, if the deceased’s attack put the defendant’s Iife in
danger, militate against reducing the offence to manzlaughter.?

§ 486. But though the defendant may have thns provoked the
e, conflict, yet if he v_vithdraws from it in goed faith, and
fence exists  ¢1early announces his desire for pesce, then if he be pur-
aenthe  sued his rights of self-defence revive, OF course there
Eggffim must' be a real .fzfcd bond fide surrender and withdrawal
;i'l;iri‘ixagsi’br on his part, for if there be not, then he will still continue
peact to be regarded as the aggressor.! But if A. really and

evidently withdraws from the contest, and resorts to a
place of sceurity, and B., his antagonist, knowing that he is no

longer in danger from A., nevertheless attacks A., then A’s rights

AP, 1] NIOMICIDE. [§ 486 a.

a retreat to the limits of personal safety. TFirst, the word ¢ wall”
is sometimes used interchangeably with ¢ ditch;” showing that
what iz meant is that when the assailed cannot further recede with-
out cxposing himself to great peril (e. g., as in crossing a ditch),
then he may at that spot assume the aggressive. Secondly, * walls”
and ¢ ditches’” are not always accessible; and to make them pre.

requisites to the initiation of those offensive acts which are essential

to self-defence would be to declare that there should be no self-
defence where there are no ¢ ditches” or ¢ walls,”” The true view
is, that a “wall” or “ditch’ is to be presumed whenever retreat
cannot be further continued without probable death, and when the
only apparent means of escape is to attack the pursucr. And retreat
need not be attempted when the attack is so fierce that the assailed,
by retreating, will apparently expose himself to death! Nor is

t Supre, § 100; Fost. 273; 1 Hawk. with safsty to himgelf.” To this he
e 29, 8. 14; R. ¢. Smith, 8 C. & P. appends as a note the following :—

in self-defence revive.’

§ 486 a. In cases of personal conflict, it must appear, in order to

Retreat js

establish excusable homicide in self-dcfence, that the

necessary Doty killing had retreated, cither as far he could, by
when prac- - regson of some wall, ditch, or other impediment, or as far

as the fierceness of the assanlt would permit him.® The
lagt qualification is worthy of particular consideration. ¢ Retreated
to the wall’” is sometimos given by the old text-writers as the excln-
sive test; but even if we accept this test exclusively, we must
remember that it is to be taken in a figurative sense, as indicating

ticable.

¥ Wagner, J., State », Linney, 52 Mo.
40; B. P., Williams ». State, 3 Heisk.
376 ; and see R. ». Knock, 14 Cox C.
C. 1; Cartwright ». Btate, 14 Tex, Ap.
485,

® Read v. Btate, 9 Tex. Ap. 317T.

3 Kinney v, People, 108 I11. 519.

4 Hee Hodges ». Biate, 15 Ga. 117;
State ». Hill, 4 Dev. & B. 491 ; Hiate
v. Howell, § Ired. 485; State v. Smith,
10 Nev.106; People v. Woug Ah Teak,
63 Cal. 488, See supra, §§ 95-102.

B Btoffer v. Btate, 15 Oh. 8t. 47 ; Vai-
don », Com., 13 Grat. T17: Hittnor o.
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Gtate, 19 Ind. 48 ; Evans o, State, 83
Ga. 4; Tidwell v, State, 70 Ala. 33;
Evans ¢. State, 44 Miss, 762 State v.
Linney, 52 Mo. 40 ; People v, Bloneci-
for, 6 Cal. 407; State v Conally, 3
Oregon, 69,

5 1 Ilala, 481, 483 ; Stoffer », State,
15 Ohio St. 47 ; Judgs v, State, 58 Ala.
406 ; Ingram ». Btate, 67 Ibid. 67;
Green . State, 9 Ibid. 6; Bain ».
State, 70 1bid. 4; State ». Johnson, 76
Mo. 121 ; Parrish ». State, 14 Neb, 60
Gilieland ». State, 44 Tex. 356.

160 ; 4 Black. Com. 185; Runyan ».
State, 57 Ind. 80; Btate v Tweedy, 5
Iowa, 433; Btate . Thompson, 9 [bid.
188 ; SBtate ». Hill, 4 Dev. & Bat. 491;
Oliver ». State, 17 Ala. 587 ; Btorey v,
State, 71 Ibid. 331; Dolan v. State, 41
Ark. 454,

That the assailed must retreat as far.

as the sasault will permit, ses Dock ».
Com., 21 Grat, 909 ; Evans v. Btate, 33
Ga. 4; McPherson ». State, 22 Ibid.
478, 8ce remarks of Thurman, J., in
Stewart v, State, 1 Olio St. 68.

In Kentucky the right of self-defence
has been pushed still further.  Phillips
. Com., 2 Duvall, 328 ; Carico v. Com,,
7 PBunsh, 124; Bohannon v, Com., 8
Ibid. 481 ; Luby . Com., 12 Ibid. 1;
and sce, to same effect, State v Kene
nedy, 7 New. 374, These cages arc
criticized in Whart. oo Hom. § 459,

Bir J. F. Btephen states the law to
be that when the assailant assails with
a deadly weapon, it iz the duty of the
assailed f to abstain from the intentional
infliction of death or gricvous bodily harm
until he has retreated as far as he can

“If this were mot the law it would
follow that any ruflian, whoe chose to
assault a quiet person in the street,
might imposo npon him the legal duty
of running away, even if he were the
gtronger man of the two. The passage
of Hale appears to me to be applicable
only to cases where deadly weapons
are produced by way of bravado or in-
timidation—a case which, no doubi,
often occurred when people habitually
carried arms, and nsed them on very
slight provodation. In such a case it
might reasonably be regarded as the
duty of the person assaulted to retreat
rather than draw his own sword ; but
I cannot think that Hale meant to say
that a man who, in such a case clesed
with his assailant and toek his sword
from him would be acting illegally, or
that if, in doing so, the assailant were
thrown down and accidentally killed
by the fall, the person causing his
deatlh wonld be gniity of felony. The
minnteness of tho law contained in the
authorities, on which this article is
founded, is a cnrious relic of a time
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refreat required from a party

who at the time is standing on

rights which can only be vindicated by maintenance even to the
assailant’s death.! DBut if, when the dcfendant is out of danger
by retreat, he return and renew the attack, he can no longer sct up
self-.defence ;* mor is a mere illusive retreat any defence.?

§ 486 5. As has heen already seen, a party is not precluded

Prior

from setting up the plea of self-defence by the proof of

walice of  prior malice ou his part to bis assailant. A. has no right

defeudunt 4o Li]] B, because B.

does not

bears old malice to A., and the

sbrogate  faet of such malice does mot in any way diwinish B.’s

right to defend himself against A.* But if B. bearing

such malice, attack A. with deadly weapons, and B. is driven to
the wall by A. and then kills A., B. cannot set up self-defence.?

§ 4¥7. It has been sometimes said that if A.’s life be made

Attack wretched by the reckless and desperate enmity of B.,and

cannotbe i there be good reason to believe that B. is intending to

defenes,

anticipated . .
when there aSsassinate A., A. is

wlen police was lax and brawls fre-
quent, and when every gentleman wore
arms, and was supposged to bo familiar
with the use of them.”’ BSteph. Dig.
C. L. art, 200,

Ha proceeds fo say in the toxt that
" any person nnlawfully assaulted may
defend himself on the spot by any force
ghort of the iutentional infliction of
death or grievous bodily harm.” Su-
pra, § 100,

U Supre, § 99; tfre, § H02: Plomer
v. State, 4 Parker C. R. 558; Dock v,
Cem., 21 Grat. 909 ; Btate ». Thomp-
son, ¥ fowa, 188; State v. Maloy, 44
Ebid, 104 ; State =, Mason, §3 N, C.
876 ; Aarom ». State, 31 Ga. 167 ; De
Arman ¥, Btate, 71 Ala. 351 ; Sylvester
v. State, T2 Ibid. 201; People v. Ye
Park, 62 Cal. 204 ; Williams ». State,
14 Tex. Ap. 102, That a person in
his dwelling-house need not retreat,
soe infra, § 602,

The distinetion between this kind of
homivide and manslaughter is, that
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not obliged, forsaking his usual

herg the slayer could not otherwise
escaps although he would; in man-
slaughter, he would not ezcape if he
conld. Thusif A. assuults B, so fiercely
that geing back would endanger his
Iife, in such case it is agreed that the
party thus attacked need not retreat
in order to bring hig case within the
rule of necossity in self-defence ; or if,
in the assault, B, fall to the ground,
whereby ha could not fly, in such case
if B. Eill A. it is in self-lefence npon
chence-medley, 1 Uawk. c. 29, 5, 14;

.4 Black. Com, 185; 3 Inst. 56 ; State

v. Digon, 75 N. C. 275; Holloway w.
Com., 11 Bush, 344,

2 Btate ». Rhodes, 1 Houst. C. C.
476.

3 Tbid. ; Hodges . State, 15 Ga. 117,
and cases cited supra, § 486,

4 Supra, §477 ; Pickens ». State, 61
Mise. 53.

& Ibid, State v. Lill, 4 Dev. & B.
491,

cHAP. L] HOMICIDE. g 487,

employments, to hide from B., but may arm himself, a'nd i]io??ug?t.-y
on mecting B. shoot B. down without waiting to receive ]Igvli:s‘:l:ain
B shot! No doubt, supposing & community to be

ithiout an authoritative police government, and supposing B.to bea
ruffian actually seeking A.’s life, whom no other process can be u_sed
to check, then A. is excused in taking this violent but only possjtbl‘e
way of saving his own life, by sacrificing that of B. But 1t is
otherwise where there i3 opportunity to invoke the interposition of
the law.? A man who believes his life is indanger, but whose rights
are not as yet attacked, ought, if he have access to a tribunal
clothed with the ordinary powers of a justice of the peace, to apply
to such tribunal to interpose. If he have ground enough to excuse
him in killing the person from whom he believes himself in danger,
he has ground enough to have that person bound over to'keep the
peace, or committed in default of bail. And.whercvex: this process
can be applied, the endangered party is not excu.sed in taking t.}-le
law into his own hands and proceeding to attack bis expected assail-
ant.3 He cannot himself seize on his antagonisi in advance of the
attack he fears; and if he wishes thus to anticipate the attack, he
must regort to the law. Where the conflict can be avoided, the law
must be relied on for redress.*  When, however, a right is actually
attacked, the person possessing the right is not bound to yield in
order to appeal to the law. Tl is entitled to repel force by force.®
Nor is he precluded from repelling an attack actually ma.c_ie by the
fact that he had such prior notice of the attack that he might hav'e
called upon the public authoritics to int.erve'ne. Wkhen the attack is
actually made on him, he is entitled to repel it, no matter for how long

1 §pe Bohannon w. Com., 8 Bush, @ State, 31 Miss. 504 ; and seo supre,

481,

2 State ». Martin, 30 Wis. 216 ; State
#. Shippey, 10 Minn. 223 ; Dyson w.
State, 26 Miss. B62; Hdwards ». Btate,
47 1bid. 581, Compare distinetions
talen supra, § 97 a.

3 R. z. Howarih, 1 M. C.C. 207; R.
». Williams, Ibid, 387 ; R.v. Langdon,
K. & R.. 228 Staie v. Rutherford, 1
Hawks, 457 ; Com. v, Dram, §8 Penn.
8t. 1: Dock ». Btate, 21 Grat. 809 ;
Stewart vs State, 1 Ohjo St. R. 66
Balkum ». State, 40 Ala. 671; Cotton

5§ 399, 441,

That a person about to be assaulted
with a deadly weapon can anticipate
thablow, see Fortenberry v. State, 50
Miss. 403 ; State ». McDonald, 67 Mo-
13, Selfridge’s case, suprd.

¢ People v. Bullivan, 3 Selden, 336;
State ». Downham, ¥ Homst. C. C. 45;
Shippey v. Btate, 10 Minn. 223. "And
see Com. v. Drum, 68 Penn, St. 1.

¢ Supra, § 97; Bang v Siate, 60
Miss. 571 ; King r. State, 13 Tex. Ap.
271.
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a time he may have anticipated it. If selfdefence could only be
rfasorted t0 in eases in which the attack is entirely uucxpected, the
right would cease to exist in the eases in which it is most important
to society that it should be preserved. If Ichoose to become a sheep,
80 runs a pregnant German proverb, I will be devoured by the wolf.2
The social wolf is the production of the social sheep,

§ 487 4. OF course the rule just stated, that an attack cannot
Othersise be anticipated by a private person who could have re-
where - course to the {aw for this purpose, presupposes that the
organized law gives machinery by which, if my life is threatened, I
govera- can canse the arrest of my expected assailant. Suppose,

however, the law gives no such machinery? Am I to
be shot down without the means of prevention, by an assassin who
will fire at me on sight? Am I to wait to rcceive the shot, in
order to comply with the technical requisite that before I can ;ire
an attempt must be made on my life? In a state of nature
where there is no law to which I can appeal to have such a ruﬁiar:
.restrained, I am entitled, in order to save my life, to take the law
1ni.;o my own hands ; though I do this at my own risk, On this
principle may bo explained a remarkable case in California, where
a party of persons were on an island belonging to the United States
engaged in gathering wild hirds’ eggs, and where another pa,rty’
attempicd to land for the same purpose. It was held that if the
ﬁr.st party resisted the landing by force, the second was justified in
using force, and that if’ one of the occupants were killed in the en-
counter, this was exeusable homicide.? But if there be any tribunal
to which a party believing his life to bo in danger may resort for
prot(.actitfn, he must claim this protection ; and for him to take tho
Jaw in his own hands, and to kill a supposed assailant, unless under
the honest belief of an actual attack, is murder.

§ 488. It is conceded on all sides that it is enough if the danger
which the defendant seeks to avert is apparently imwminent, irre-
mediable, and actual.® Bug apparently as to whom ? Here, three

1 Wersich zom Sehaaf macht, den Hom § 49
; . 0; and
frisst der Wolf. Bee, fully, supra, § 271. gen, alio, supra, §

97, 3 i
Bee Dravidson v. People, 90 111, 231 ¢
4 Pe‘uple ». Batohelder, 27 Cal. 69. )woples. Ye Park, 62 Cal. 204 ; People
See thia doctrine illustrated in the Vir- », Westlake, Ebid. 303 ’
gining Case, ag detailed in Whart. on ’
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theories meet us: 'The first is, that the stand-poiot is that of the
jury.! No doubt, iv a primary sense, this is correct.

The jury must judge whether the danger was apparent, fﬁl"ﬂf;er
but it is absurd to say that it is necessary that the I5apburent

is to be de-
danger must havo been such s to be apparent to them- termined

selves ag they dcliberate finally on the case. If this ﬁﬁ{ﬁ,&iﬁt’s
were trae, an unloaded pistol would cease to be an appa. Sne”
rent danger; for the jury, when they come to deeide the

case, know that the pistol was not loaded, and know that there was
no rcal danger. Hence, what the jury have to decide, is not
whether the danger is apparent to themselves, but whether it is
apparent by some other standard. What, then, is the standard
which the jury are thus te apply ?

The answer given by several of our courts to this question is,
that if a * reasonable man” would have held that the danger was
apparent, then the danger will be treated as apparent* In other
cases it is varied ; it being said that when the danger is ¢*reasonably
apparcent,” then it is to be treated as apparent. We are, therefore,
to infer that if a man of ordinary reason would consider an apparent

I To the effect that *‘apparent’’ jm-
minent danger is enough if there be a
“ reasonable ”' and honest belicf in its
existence, sea U. 5, v. Wiltherger, 3
Wash, ¢, C. 515; People », Austin, 1
Parker C. B. 154 ; Murray v. Com., 79
Penn. St. 8311; Pistorins ». Com., 84
Ibid. 15%; Abernethy v, State, 141
Ibid. 322; Darling ¢, Williams, 35
Ohio Bt. 58; Stomeman v, Com., 25
Girat. 887+ State v. Abbott, 8 W. Va.
741 ; Stiles ¢, State, 57 Ga. 188 ; Heard
». Btate, 70 Thid. 598 ; Wesley v. State,
37 Miss. 327; State w. Brown, 64 Mo.
367 Sehnier v, People, 23 N 17 ; Ca-
hill », State, 106 Ibid. 488 ; Roach .
People, 77 Ibid, 25; Creek ». Htate, 24
Ind. 151 ; West v. Btate, 5% 1bid. 113;
Holloway ». Com., 11 Bush, 544; Oder
», Com., 80 Ky. 32; Williams ». Com.,
Ibid, 813 ; Lightfoot v, Com., Ibid. 516;
Ta,ylaf . State, 48 Ala. 180 ; Eiland v
State, 52 Thid. 322; Wills v. State, 73
1bid. 363; Yortenberry v. Htate, 55
Miss. 403; Kendrick ». State, Ibid.

436; People v. Williams, 32 Cal, 280 ;
Peopte ». Anderson, 44 1bid. 65 ; State
r. Bohan, 1% Kans, 28, Bee Hicks ».
State, 51 Ind. 407; Teal ». State, 22
Ga. 75; Long ». State, 52 Miss. 23;
Bang ». State, 60 Ibid. 571; State v.
Q'Connor, 31 Mo, 389 ; Btate ¢, Eaton,
75 Tbid. 586; State v. Johnson, 35 La.
An, 96%; Pharr v. State, 7 Tex. Ap.
472; May v». Btate, 6 1bid, 191; Wil-
liams ». State, 14 Ibid. 102; Moore v.
State, 15 Ibid. 2 ; Branch v. Btate, Thid.
96; Smith ». State, Ibid. 338, Ae to
Durden of proof, see Whart. Cr. Lv. §
335, Ag to question in relation fo in-
sanity, sce supra, § 38.

? See Odor ». Com., 50 Ky. 32; Teo-
plé v, Moriue, 61 Cal. 364.

That aiming an unloaded gun may
justify self-defence, when the defend-
ant believes the gun to be loaded, sea
People ». Anderson, 44 Cal. 65; Dode
v. State, 6 Tex. Ap. 424; and see B. o,
‘Weston, 14 Cox C, C. 346.
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though unrcal danger to be imwinent and real, then this is a good
defence ; but that to constitnte a good defence it is necessary that
Phe fianger should have been such as to have been considered ag
mminent and real by a man of ordinary reason.

§ 48Y. But who i3 the *reasonable man” who is thus invoked
f-L“&iE“ff‘ a8 the standard by which the *apparent danger” is te
takean Do tested ?. What degree of “reason” is he to be sup-

ideal *rea- 7 1
Weal “rea- posed to have? If he be a man of peculiar eoolness and

mao’” 2 shrewdness, then he has capacities which we rarely dis-

staudard,
cover among persons fluttered by dn attack in which life

is assailed ; and we are applying, therefore, a test about as inappli-
cable as would be that of the jury who deliberate on events after
Fhey have been interpreted by their results, O, if we .reject the
idea of a man of peculiar reasoning and perceptive powers, the
selection is one of pure caprice, the idca) reasonable man bein,g an
undefinable myth, leaving the particular case angoverned by any
fixed rule. And that this ideal rcasonable man is an inadequate
standard, is shown by a conclusive test. Buppose the ideal reason-
aT)lc man would at the time of the conflict have believed that a gun
aimed by the deceased was loaded, whereas in point of fact the de-
fendant knew the gun was not loaded ; wounld the defendant be justi-
fied in shooting down an assailant approaching with a gun the
defendant knows to be unloaded, simply because the ideal reasona-
blo man would suppose the gun to be loaded? No doubt that in
such case no honest belief of the idcal reasonable man would be a
defence to the defendant who knew that the belief was false, and
that.he wag not really in danger of his life. And if the beli::f of
the ideal reasonable man be not admissible to acquit, a fortiord, it
is inadmissible to conviet? - ,

1 A illustrating this view see State And as to admissibility of evidence of

v Bryson, 1 V.Vinst. Law, pt. ii. 86. deccased’s bad character, see Whart,
See, also, Davis v. People, 88 111 350 Cr. Hv. § 69; and mee Adm’n‘; v, Pan 1e.
Bteinmeyer v. People, 95 Ihid, 383 47 Tl 208 ; Schnier v. Peop’le -23 'Illjid’
Eennedy v. Com., 14 Bush, 340 ; Draper 17; State », Middleham, 62 ](:wa 1’10:
v. Btate, 4 Baxt. 246; Parker v. Blate, State v. Swift, 14 La A,n 827 ,(-}l.ad,
55 Miss. 414 ; Kendrick », Btate, Ibid. den v. State 12 Fla .562 "R » "-}mith‘
436 ; Biate v. McKenna, 61 Ihid. 589; 8(. & P. lé(): R. v' For;te; i‘LeWiri
People v. Flahave, 68 Cal. 249. See . . 187, 4sto admiasi.hi]i’ty of .e\-i—
W:H;‘rt. on .Hﬂm- _§ 493. dence of threats of deceased sea Whart.
‘or a discussion of the authoritics Cr. Ev. § 757,
on thiz point see Whart. on Hom. § 495,
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CHAP. 1.} HOMICIDE. (5 420.

§ 490. As showing that it is the defendant’s stand-point that is
the test, we may appeal to a class of cases already noticed, where

ard outside of the defendant is ap-
parently set up, but in which the view
actnally taken is that the standard is
to be the defendant’s own consclous-
ness ; but thai, as is elsewhers shown,
if hiz error of fact is attributable to
Tis own negligence, and if his appre-
hension of danger springs from this
error in fact, then he is guilty of neg-
ligent homicids, that is, of manslanght-
erd That this is correet, see infia, §
482,

In Jordan w. Elliott, Supreme Ct.
Ponn. 15882, 12 Weekly Notes, 56, it was
held that when duaress was set up by
a person of weak Tnerves, it wonld be
made out, although the threats were not
such as a perzon of strong character
wonld have yielded to. It was also
held that evidence might be reccived
to show that the person subjected to
the duress had heard that the person
threatening was violent and desperate.
See Whart. on Cout. § 147,

The penal codes of many of the
States leave the question open. The
s fegr,” it is declared In language
gnbstantially the same, though with
incidental variations, must be the
¢ fogr of a Teasonable person,’? or must
be a ¢ reasonable fear,” and the kill-
ing must have been * under the influ-
enca of these fears,” and ‘“uot in re-
venge.” So it is presented by statute,
though in language exhibiting much
diversity, in New York,? California,®

1 Morrie ». Platt, 82 Conn. 756; Ehorier .
Paopla, 2 Comsat, 19%; People @, Austin, }
Parker ©. B. 154 : Creek «. State, 24 Ind. 151,
and eagrs elfcd in Whart. on Hom. § 500,

% 2 R. B. 460, § 3, sub. 2, deelated by Brobn-
som, J., Shorter v People, 2 Comat. 198, to be
only declaratory of the common law. .

$ Paopla v Morley, 8 Cal. 390; People ».
Willlame, 32 Ibid. 280.

Arkansas, Illinois, Georgia, Kansas,t!
Mississippi,® and Minnesota.S Bnt in
no statute do we find a determination
of the guestion whether this “ reason-
ableness? is to be tested by the de-
fundant’s lights, or those of an ideal
reasonable man, TUndoabledly, courts
have read the statutes so as to incinde
the Jatter view.? But this iz not a
necessary implication of the statutes,
which leave it open to determine in
what way the term ** reasonable’ is to
be defined.

The leading mazim on this point is
one which Mr, Breom, in his Legul
Maxims, tells us Lord Erskine relied
on g of controlling importance, and
which iz adopted in a well known
opinion of Baron Parke:®* ‘“The rule
of law founded in justiee and resson
is, that Actus non focit reww, nfsi mens
sit rea s the guilt of the accused must
depend upon the circumstances as they
appear to him.'”” To the same effect
may be cited the following cxpressions
of Garrow, J., in a much carlier case ¥
¢ Herg the life of the prisomer was
threatened, and if he considered his
life in actnal danger, he wag justificd
1 ghooting ‘the deceased as he had
done; but if, not congidering his own
life in damger, he rashly slot this
man, who was only a trespasser, he
would be guilty of manslaughter.’

This test has been maintained, with
only slight occasional and probably

§ (fen. Btat. 1968, p. 919,

& Dryson o, tete, 20 Miss, 362,

6 Btai. 1867, p. 598, I am indebted for thase
cltations to Bor. & Thomp. Caa. p. 268,

T Hap casss eited to § 458

& K. 9. Thurborn, 1 Den, Q. C. 368-5.

% R. ¢ Heully, G- & P51k
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Analogy A, interferes to protect B., whom A. conceives to be

frum cases

of interfor- UDJustly and unfairly attacked by C. Now it does not
tneeIn the  matter whether A.’s impressions were Tight or wrong,

conflicis of

others. If they were honest, and not negligently adopted, then

inadvertent departures, by the Penn-
sylvania courts. It was uniformly ap-
plied in all homicide cases by Judge
King, a great master of criminal law.}
Following Jndge King's lead, we find
Judge Brewster, afterwards presiding
in the same court, declaring? that
# The attack must have been such as
in the belief of the prisoner rendered it
necessary te defend himself, even to
the taking of the life of the deceased.”
To the same effect may be cited an
opinion of the late Chief Justice Thomp-
son, of Pennsylvania, speaking for the
whole snpreme beneh of that State.?
In Massachusetts, if we are to judge
from eases in which evidence of the
deceased’s ferocity and brutality was
at one time rejected, the view here
defended was at that time dizapproved ;
yet we must not forget that in Self-
ridge’s ease, which las always been
held law in Massachusctts, evidenes
was received of the defendant’s debil-
ity and of his cxpectation of being at-
tacked by ““ some bully;” and Judge
Parker expressly told the jury that
these were among the chief points for
thern to consider in determining wheth-
er the danger to the defendant was
apparent, And the present tendency
of the Massachusetts Supreme Court
is to return, though with the reserva-
tion that the impression muost be rea-
sonable, to the subjective tosts estab-

! This view runs {hrongh the chargee of
this great jurlst in the homicide cases grow-
ing out of the riola of 18445, au given in
prior pagee. It was accepted by him, as a
matter of nnguestioned law, ln Flavel's Case,
quoted in Whart, Crim. Law, Tth ed. § 1097,

2 Com. ¢, Carey, 2 Brewster, 401,

? Logne v. Jow., 38 Penn. St. 265. Bwee,also,
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lished in Belfridge’s ease. Thus under
the statutes authorizing the defendant
to be examined in his own behalf,when
the defendant has introduced cvidence
tending to show that, at the time he
strack the blow, he had reasonable
cause to apprehend an attack upon
and gerions bedily harm to himself
from the man he killed, ho is now al-
lowed to testify that at that time he
did in fact apprehend sueh an attack.t
And by a still more recent decigion the
cases excluding evidence of the de-
ecased’s character for ferocity have
been overruled,thercin virtually adopt-
ing the subjective test.s

Judge Thurman, in a capital case in
Ohio, in 1853 (Stewart ». State, 1 Oh,
Bt. 66), says: ** Whether a person as-
sanlted is or is not bound to guit the
combat, If he can safely do so, bafore
taking life, it will not bhe denied that
in order to justify the homicide, he
must, at least, have reasonably appre-
hended the loss of his own life, or
great bodily harm, to prevent which,
and under 5 real, or at least supposed
necessity, the fatal blow mmust be
given.” Tut ‘“‘reasonably ”’ by what
standard, and ** snpposcd *? by whom ?
That the defendant was the persen
thns taken as a standard appears from
a suceeeding passage, in which Jndge
Thurman, when inquiring whether
thero was such a bond fide supposition

Com. v Seibert, quoted at large in Whatt. on
Hom, § 507,

t Com. 9. Woodward, 102 Mass, 155 For
the tule in Michigan, sce Pond w State, B
Mich, 150.

& Com, v. Barnacle, 134 Maes, 216; supra,
§ 30,
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A.’s offcnce is not higher than wanslaughter.! And a similar
analogy may be found in the rulings that in cheats by false pre-

by the defendant, soys: “* We find no
evidence tending to prove that Stewart
(the defendant), when he saw Dotey
(the deceased), was in danger of loss
of 1ife or limb, or of great bodily harm,
ot that he apprehended such danger.”
It is clear, therefore, that * reasona-
bly " is used by Judge Thurman in
antithesis to * negligently.” If the
defendant ¢ reasonably,” 4. e, in due
exercise of his reason, believed him-
self in danger, this is a defence.

In New York, the opinion of Jndge
Bronson in Bhoerter’s case, as already
cited, has been frequently referred to,
in Suécuading trials, as properly e=-
pounding the law. At the sane time,
in Lamb’s case, in 1866, the judge
trying the case charged the jury as
follows ; “*A man is not beonnd, if his
lifiz is in imminent peril or danger, to
wait until ke reeeives a fatal wound,
or has some great bodiy injury in-
flicted on him. Jf ke think kis life is in
tmminent pertl, e has a right to aet
upon that thought and take life; but
if he does it, it is at the risk of a jury
saying, when all the facts are devel-
oped before them, whether he wos justi-
fied in forming thot opinion or not, 1If
you arc satisfied from the evidence
ihat the circumstances did not war-
rant the conclusion that he arrived at,
and that he took life, it is no justifioa-
tion, and you have a right to convict.
It is not his impressions alone, but the
question is, whether those impressions
at the time he formed them were cor-
rect. If they were correct, it is & pro-
tection ; if they were incorrect, then it
aftords him no immunity or protee-
tion.”* This is certainly very loosely

put; and we can only recomcile the
lust statemment with the first three by
supposing that *f correct,” In the last
senseg, is to be understood as ‘¢ correct
according to the defendant’s own op-
portunities of judging.! But however
thig way be, we learn, on examining
tho opinions of the appellate judges,
that the charge was, in the opinion of
Davies, C. 1., 8mith, J., and Morgan,
J., mot erroneous, when laken as a
whele; and that Smith, J., and Mor-
gan, J., wers of opinion that there
were no faets proved to which a charge
on the law of sclf-defonce was appli-
cable, and hemnce that it was not, if
erroneous, calculated to prejudice the
defendant. People v, Lamb, 2 Abb,
Pr. N. 8. 148; 2 Eeyes, 360; 8. C,, 54
Barb. 342. Bee Temple », People, 4
Lans. 118,

As cases adopting the subjective fest
see State ». Cain, 20 W. Va. 679;
Urainger v. State, b Yerger, 459 ; State
v. Rippy, 2 Head. 217; State ». Wil-
lisms, 3 Heisk. 376 ; Teal ». Btate, 22
Ga. 75; Green . State, 69 Ala. 6
Btata o. Sloan, 47 Mo, 604; BState ».
Bryant, 55 Ibid. 70; Oliver ». State,
17 Ala. 587; Carroll ». Btate, 23 Ibid.
28; Noles ». State, 26 Ibid. 31 ; Wes-
ley v, State, 37 Miss. 327 ; aff. in Evans
v. State, 44 Ibid. 762; Gladden v.
State, 12 Fla. 582; Btate v. Necley, 20
Iowa, 108; Collins ». State, 32 Ibid.
36; Morphy v. Bfate, 33 Ibid. 270¢;
State ». Fotter, 13 Kuns. 414; People
v. Los Angeles, 61 Cal. 188; Bode ».
State, & Tex. Ap. 424, Bims v. State,
% Ibid. 086, And 'see Stoneman w
Com., 2b Grat. 887. In divergence
from the text, it was held in State v,

t Fost. 262; I Hawk. . 31, § 44 ; and see suyra, §§ 395 of seq., 479 ; infro,

§ 494,
Vok. 1.—30
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tences, the standard of credulity is to be determined by the pro-
secutor’s own capacity and experience, not by those of an ideal
regsonable man.!

§ 491. Viewing the law in this respeet on prineciple, we are

compelled to held that the question of spparcnt neces-

g’;ﬁgﬁ;a sity can only be determined from the defendant’s stand-
T e o, boint.? 'Take the question, first, in its simpler relations,
honest A. is assaunlted by B. with what appears to be a loaded
' pistol in his hand. A. kills B., believing the pisto! to

be loaded, when it is not. This, it is agreed, may constitute a good
case of self-defence. When we come to analyze A.’s belief, how-
ever, we find that it is an ordinary conclusion of inductive reason-
ing; a conclugion which is erroneous, because its minor premise ig
false. Putting this process in syllogistic form, it stands as follows ;-—

Whoever assaults me with a loaded pistol endangers my life.

B. assaults me with a loaded pistol, ete.

Buppesing, however, we substitute for the subject of the major
premise the term * Garroter,” —slightly varying the predicate, the
process may be then thus stated :— )

A garroter taking me by the throat is likely to do me great
bodily harm. :

B. is a garroter taking me by the throat, etc.

Now, in the first case, it is enough if I honestly, though erro-
neously, believe that B.’s pistol is loaded ; and in the second case
it is enough if I honestly, though erronecusly, believe that B. is
a garroter. In both cases the error of the conclusion is one of the
apprehensive powers, I err in my apprehension; I do not see
aright; or I have been misinformed ; or I have not heard aright.

Shonltz, 25 Mo. 128, that evidenee of It ghould be remembered that if the
defendant’s peculiar nervonsness was assailed acts, in the confusion of a
inadmissible. This, however, iz over- sudden and unexpected attack, wildly
ruled in State v. Keene, 50 Thid. 257, and desperately, the blame is in a large
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But in each case the error for which I am to be put on trial is my
error, not somebody else’s error. It is no exduse to me, if I resort
to self-defence, that some * reasonable’” looker-on belicves the pistol
to be loaded, when I know that it is unloaded. So it is no excuse
to me, if’ I shoot down & person suddenly hustling me, that sowme
* reasonable” looker-on believes the supposed assailant to be a gar-
roter, when I know him not to be a garroter. Se if I, according
to my own lights, conclude the pistol to be loaded, or the assailant
to be a garroter, then I am to be acquitted of malice if T act upon
this belief, though I cannot be acquitted of manslaughter if I arrive
at this belief negligently, In other words, I cannot be convicted of
murder, which invelves a malictous intent, unless I have such a
malicious intent; though 1 may be convicted of manslaughter if I
have killed another by aiming at him a dangerous weapon without
due cousideration. Nor does it make any difference that my con-
clusion as to the imminency of the danger is not that which a cool
observer of ordinary capacity would bave reached, In the first
place, we must remember that whoever puts me in a position of
danger which so disturbs or flutters me that 1 act precipitately and
convulsively, is liable for the conscquences of such precipitate and
convulsive action. In the second place, even supposing my intellect
is so disordered as to be incapable of right reasoning, it is by this
disordered and illogical intellect, and not by the intellects of saner
and more logical observers, that I am to be judged.! To this effect
may be cited the observations of one of the most vigorous of con-
temporaneous English commentators, ¢ Partial insanity,” says Sir
J. ¥. Stephen, “may be evidence to disprove the presence of the
kind of malice required by the law to constitute the particular ¢crime
of whieh the prisoner is accused. A man is tried for wounding with
intent to murder, It is proved that he inflicted the wound under a
delasion that he was breaking a jar. The intent to murder is dis-
proved, and the prisoner must he acquitted ; but if he would have no
right to break the supposed jar, he might be eonvicted of an unlaw-

As rejecting the distinetion taken in
the toxt, see State v MeGreer, 13 8, C.
464; Wesley ». State, 37 Misa. 327.
See this question disenssed in its rela-
tion to inganity, supra, § 38,

1 Infre, § 1192,

2 Bee Btate ». Peacock, 40 Ohio St.
333; Bode ». State, 6 Tex. Ap. 424.
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measure imputable to the assailant.
The assailant acts with deliberation
and with the weapons he has chesen
for the purpose ; the agsailed aects with-
out deliberation and with any weapons
he can pick up. Bee further comments
in note to supra, § 102,

ful and malicious wourding.””? 8o Berner, an authoritative Grerman

1 Hee supra, 8§ 37, 488 & seq. 'That
the defendant may testify to hiz belief,
see State v. Harrington, 12 Nev. 126;
¥Whart. Cr. Ev. § 431,

2 Criminal Law of England, London,

1863, p. 92. The better conclnsion
would be, that as he (the defendant)
used & dangerous weapon negligently,
he would be liable as for negligent
wounding. Jrfra, § 492.
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jurist, tells us, that ¢ whether the defendant actually transcended the
limits of seclf-defence can never be determined without reference to
his individual character. An abstract and universal standard is here
impracticable. The defendant should be held gniltless (of malicious
homicide) if he only defended himself to the extent to which, accord-
ing to his honest convictions as affected by his particular individuality,
defence under the circumstances appeared to be necessary.”

1 Lehrbuch d. Straf. 1871, p. 147.

2 As illpstrations of this important
principle the following cases may be
here cited: To larceny a {elonious
intent is necessary ; a person who
takes another's goods honestly, though
erroneously believing them to be hiy
own, is not guilty of larceny. Hee R,
v. Reed, 1 C, & M., 308 ; Merry v. Groen,
7M. & W. 623; Com. v. Weld, Thacher's
C. C. 157, Fnfra, § 885.

A specific punishment iz assigned
to assaulting an officer : A., an officer,
iz assaulted by B., who i3’ honestly
and innecently ignorant that A, is ap
officer ; B. iz not liable for assaulting
an officer, thongh chargeable with as-
saulting a private person. Com. v.
Logue, 38 Penmn. Bt. 285; Yates w.
Pegple, 32 N, Y. 509, Bee U, 8. 2,
Ortega, 4 Wash. C. C, 631; U, 8, »,
Liddle, 2 Ibid. 205. Bee supra, §§ 87,
419 ; infra, § 649 ; and see, also, Spicer
v. People, 11 TI. App. 204,

A cruisger, nnder the innocent and
honest belief that a merchant veasel is
a pirate, eaptares the merchant vessel;
this is not piracy in the erniser, The
Mariana Flora, 11 Wheat. 11.  Supra,
§ 87. See Clow v. Wright, Brayt. 118.

- Bo i3 it in cases of drunkenness,
Dronkenness is itself megligenco, and
if a drunken man withont prior malice
kills another, it is manglaughter. But
unless there be such prior malice, such
killing is not murder, because the
drunken man, sapposing his mind to
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" be stupafied by drink, is incapable of

a gpecific intent to take lifs. Keenan
v, Com., 44 Penn. Bt. 55 ; State », Gar-
vey, 11 Minn. 154 ; Jones v, Btate, 29
Ga. 593 ; Bhannahan ». Cont., 8 Bush,
463 ; and ether cases cited supra, § 51.

In the same line may be noticed
cazes in which, under the influence
of public excitement, the mind be-
comes so disturbed as to be incapable
of a specific intent. During the Phila-
delphia riots of 1844 several cazes of

this charscter were brought before the -
courts. 1In such a whirlwind of terror -

and fanaticism as then swept over the
Irish residents of Philadelphia, divid-
ing them inte two hoatile camps, it was
not strange that men of weak mindg
should lese their balance, and, while
the conflict raged, with their powers of
discrimination paralyzed or frenzied,
should use wildly and mischicvonsty
any dangerous instruments they might
peize. Were such men to be held
guilty, under the old common Iaw
rule, of murder, if it appearsd that
by them, or by those with whom they
acted, others were killed ¥ Neither
Judge Eing, who tried the cases on
their first presentation, nor Judge
Rogers, of the HSapreme Court, to
which body one of the cases was sub-
sequently removed, sothought, These
clear-headed judges held that the de-
fendant eould not be convicted of muar-
der in the first degree, nnless a specific
intent to kill could be proved; and

CHAP, 1.]
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§ 492. A man who deals with deadly weapons is bound to act

considerately ; and if he kill another person by his neg-

Eut though

ligent use of such weapons, such killing, as is elsewhere aefendant

fully shown, i3 manslaughter.!

that this intent eould not be snpposed
to have been harbored by men who
were 50 overcome by exciternent as io
be incapable of knowing what they
were abouf. Hence the econvictions
were for murder in the second degree
or manslanghtar.

The mere fact that the defendant did
oot at the time of the killing beliave
such killing was necessary does not
divest him of the right to set up self-
defence if the kifling was not {ntended
by him, but was incidental to his excus-
able defence of himself when assaulted.
McDermott ». State, 89 Ind. 185,

Whether threats nttered before a
fatal collision, pot communicated to
the defendant, are admissible, is dis-
enssed in another volume. Whart.
Crim. Ev. § 757. Tt is clear, however,
that the very conrts which hold the
defendants, on the guestion of intent,
to the strictest acconntability, have
been the most reluctant to admit evi-
dence of the deceased baving threatened
the defendant, unless it could be proved
that those threats were known to the
defendant. But why should proof of
threats when known to the defendant
be received ! Simply because when
known to the defendant they go to
explzin his motive when the question
of self-defence comes up. They are
therefore admitted ; and when admitted
are deemed of peculiar weight, because
they tend to show that danger was
imminent {o ihe defendant’s apprefension.

Another iHustration may be drawn
from the rulings with regard to the
character of the deccased.  As is else-
where seen, the better opinion is that
it iz competent for the defendant in

believes he
. iein danger
cases of self-defence, to show that the
deceased was a person of great physical
strength, and of brutal and lawless
character. No donbf this is admissible
on general grounds, for the purpose of
showing the deceased’s attitude. Dut
it is eminently proper, for the purpose
of proving that tho defendant, accord-
ing to his lights, had reason to helieve
that the attack on him endangered his
life. Hee Whart, Crim. Ev. § 757,
For a discussion of this topic in iis
general relations soe supra, § 102,

I Bee supra, § 543. Thiz view ig
approached in Kinney v, State, 108 111,
519, whers it i held that the defend-
ant’s belief in danger.munst he ¢ well
grounded ;*’ which is tantamonnt te
saying that if the defendant’s reasoning
be defective, he cannot set up his belief
as afull defonee. If this defectiveness
be imputable to negligence, the distine.
tion Is the same asIn the toxt.

In Peoplo v. Dann, 8. C. Mich,
1884 (18 Rep. 529}, 8herwood, C. J.,
giving the opinion of the court, said :
“In snch cases (of self-defence) courts
cannot and will not undertake to pass
upon the surroundings with very great
nicety in determining just when, and
at what particular stage of the affray,
the defendant may be justified in using
a deadly weapon in defending his per-
son. Hvery case must be governed by
its own particular cirenmstances, and
they \éary o such an extent, and de-
pend &0 much upon appearances and
incidents ccenrring at the moment of
greatest danger, that he who eneounters
it must, to a very great extent, be left
to determine for himgelf the mesns
necessary to be used for his own pro-
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of life, hgf That this view underlies the English common law on this

man- point a scrutiny of the preceding cases will demonstrate,
elaugh . . - .
SaEer  Tn Levett’s case, for instance, which iz the crucial case
belief is

fmpataple 10 this bgranch of the law, we find a man, who, suddenly
to hisneghl- aroused from sleep, under information wholly false, killed
genoe. another whom he supposes to be a burglar, acquitted on
the ground that under the circumstances he acted unter an innoeent
error of fact. But Foster! tells us that “possibly it” (the case in
question) *“ might have better been ruled manslaughter at common
law, due circumspection not having been used.”” Judge Bronson,
in commenting on this passage? says, *He (Foster) « calls it
nothing more than a case of manslaughter, when, if a man may not
act upon appearances, it was a plain case of murder.”” In other
words, when a man kills another in an honest error of fact, murder
is out of the question. The only issue is, was this error negligent
or non-negligent? If negligent, the killing is manslaughter. If
non-negligent, excusable homicide.

The same distinction is taken by Judge Bronson in the opinion
last cited ; and on this distinetion rests the whole of Judge Bron-
son’s argument,—an argument which, as we have seen, has been
subsequently adopted by several American courte. With peculiar
clearness is this brought out by Judge Campbell, of Michigan, in
his opinion in Pond’s ease:% “The law,” so he correctly states,
¢ while it will not generally excuse mistakes of law (because every
man is bound to know that), does not hold men responsible for a
knowledge of facts, unless their ignorance arises from Jault or
negligence.”

§ 498. ¢The belief that a person designs to kill me,” says Ruffin,
Apparent - 95" “ will not prevent my killing him from being mur-
atiack, to  der, unless he is making some attempt to execute his

be an ex- . P . .
cuse, must  design, or at least is in apparent situation so to do, and

tection, and, in reviewing the disere- 2 Shorter's Case, 2 Comst. 193.
tion mzed by him, no great amount of 2 Sow supre, § 489, and gee Darling
speculation and relinement as to pro- . Willisms, 35 Oh. 8t. 58,
bahilities can safely bs indulged in by ¢ See, also, other cases cited supra, §
the court.” 343 et seq.

A Crown Law, p. 239, See this case & Btate v. Scott, 4 Ired. 409.
discussed supra, § 38. Tosame effect, sea
Guice v. Siate, 60 Miss, 714,
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thereby induces me to think that he intends to do it gﬁ;eb';f;ﬁ:;
immediately.””* ¢ The situation spoken of,” however, and must
as is well observed by Chilton, C. J., when citing the “° violeu.
above passage? ““is not that he (the deceased) has the means at
hand of effecting a deadly purpose, but that by some act or demon-
stration he indicates, at the time of the Killing, a present intention
to carry out such purpose, thereby inducing a reasonable belief, on
the part of the slayer, that it is necessary to deprive him of life in
order to save his own.” It is true that a person who insanely be-
lieves himself to be attacked, and strikes down the supposed assailant,
is not responsible for murder. But if a man be sane, he iz not justi-
fied in repelling by force an attack which is not at least apparently
imminent.? And this is for two reasons. In the first place, if the
attack he not apparently imminent, his duty is, as has been seen, to
appeal to the law to arrest the supposed offender and to held him to
keep the peace.* In the second place, a person who undertakes to
use a dangerous weapon, to repel an attack which is not at least
apparently imminent, eannot relieve himself of the imputation of
negligence. For he has used a dangerous weapoun without due cir-
cumspection, and thus makes himself responsible for the conse-
quences. As one negligently killing another, he is guilty of man-
slaughter.* A violent and perilous defence, also, can orly be
employed in cases where there is an appareatly violent and perilous
attack.® To sustain such a defence, however, the actual striking of a

1§ P.in R. ». Thurstor, 1 Den. C.
. 387; U. 8. v. Outerbridge, 5 Saw. C.
C. 620 ; People v, Shorter, 2 Comst. 193 ;
People v, McLeod, 1 Hill, N. Y. 420;
Yeopla », Lamb, 54 Barb, 342; Patter-
son . People, 46 Ibid. 625; Com. .
Drum, 58 Penn. 8St. 9; Stenemsn o,
Com., 25 Grat. 887; Pond v. People, 8
Mich. 150 ; State r. Morgan, 3 Ired. 186;
Btiles ». Btate, 57 Ga. 183; Lewis ».
Btate, i1 Ala. 1; Rogers ». Staie, 62
Ihid. 170 ; De Arman ». State, 71 Ibid.
851 ; Sylvestor ». State, 72 Ibid. 201;
Evana ». State, 44 Miss. 762; Colton ».
Btate, 51 Ibid. 504; Scott v. State, 56
ibid. 287 ; State ». Hayes, 23 Mo. 287;
Creck v. Stats, 24 Ind. 151 ; Farris ».

Com., 14 Bush, 362; State ». Williame,
3 Hoisk. 376; State v. Horne, 9 Kan.
119 ; Lander ». State, 12 Tex. 462;
Gonzales v. State, 31 Ibid, 495 ; Hinton
v. Btate, 24 Ibid. 454; Munden v. State,
37 Ibid, 343 ; Marnach ». Btate, 7 Tex.
Ap. 269; Richardson w». Btate, Ihid.
486: People ». Campbell, 30 Cal. 212;

"People v. Horbert, 61 Thid. 544 ; People

v, Raten, 63 Ibid. 421.

2 Harrison », State, 24 Ala. 67,

* State ». Newcomb, 1 Houst, C. C.
G66; State », Vines, Ibid. 424.

¢ Seo supre, §§ 99, 487. .

% Judge w. State, 58 Ala. 406; King
». Btate, 13 Tex. Ap. 277.

¢ Supra, § 102; infra, §496; R.v.
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blow is not necessary,! nor is it even requisite that the assailant be
within striking distance,? if the attack be apparently imminent. But
mere preparations of an expected assailant, not implying an immi-
nent attack, will be no defence.?

§ 494, The right of self-defence, by the linglish common law, is
Right ox. extended to the relationships of parent and child, of hus-
tends to band and wife, and of master and servant. * Under this
Shild, tand  excuse of self.defence the principal eivil and domestic
i ane. Telations are comprehended; therefore, master and ser-
Stel_,i":'l:llﬂ vant, parcnt and child, husband and wife, killing an

assailant in the necessary defence of cach, respectively,
are cxcused, the act of the relation being construed the same as the
act of the party himself.”* This defence, however, cannot be set up
by a son assisting ' father in a wanton assault.* Nor can it be ex-
tended so as to cxonerate collateral relatives who undertake to
punish assailants of such relatives.® It is important, also, to dis-
tinguish this right from that of the duty of interference to prevent
a felony, to be hereafter considered. The duty of interfering to
prevent a felony is, as we will see, not limited by the relationship
of the party interfering to the party attacked, but depends on the
fierceness of the attack and the probability that by such interven-
tion alone could the felony be prevented.” The right to defend
husband or wife, parent or child, master or servant (for to these
relationships is the right limited), is conditioned, not by the ex-
tremity to which the person assisted is reduced, but by the resent-
ment naturally felt at an attack on one whom the party intervening
is bound by natural or social law to defend. The two defences
may be sometimes blended. A parent, or wife, or master way be

Ball, 9 C. & P. 22; Com. ». Drew, 4 Slater r. State, 3¢ Misz. 19 (husband

Mass. 391; People . Shorter, 2 Comst. and wife). As {o attacks on those at-

183 ; Biate v. Zallers, 2 Halst. 220. tempting chastity of wife or child, see
' Btate ». MeDenald, 67 Mo. 13, supra, §§ 458, 460,
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defended from an attack which would be in itself felenious. But
when such relationships do not exist, there must be an apparent
imminent fatal assault to justify the intervener in taking the as-
gailant’s life ; whereas, when these relationships do exist, the inter-
vener has the same right as would the person aided, as well as the
palliation of hot blood to the same extent as has such person aided.

Whether the same right extends to the relationship of brother to
brother may be questioned. That it does has been assertcd by a
learned judge of West Virginia. * What one may lawfully do in de-
fence of himself when threatencd with death or great bodily harm,”
s0 it was said, “ be may do in behalf of a brother ; but if the brother
was in fault in provoking the assault, that brother must retreat as far
as he safely can, before his brother would be justified in taking the
life of his assailant in his defence of the brother. But if the brother
wad g0 drunk as not to be mentally able to know his duty to retreat,
or was physically unable to retreat, a brother is not bound to stand
by and sec him killed or suffer great bodily harm, hecause he docs
not under such circumstances retreat.””?

Where from any cause the brother interfering was charged with
the duty of protecting the brother assailed, then the interference of
the former may be sustained. But unless there were such duty,
the reasoning which sustains a brother’s intcrference would sustain
the interference of -a cousin or a fricnd. A line must be somewhere
drawn, unless society is to be resolved into an association for mutual
assistance in fights; and the only line that is intelligible, and is
consistent with the gemeral analogies of the law, is that which
makes the test that of duty to assist.® No undue burden is cast by
the adoption of this distinction upon those who expose themselves
in the effort to prevent a felony from being committed. Persons so
intervening, as will be seen in the next scction, are protected as far
as is required by reason and justice. But this right is distinguish-
able from the right of self.-defence. The right of self-defence justi-

1 Fortenberry w. State, 55 Miss. 403.

§ Cartwright ». State, 14 Tex. Ayp.
458,

4 4 Bl. Com. 186; 1 Hale P. . 484,
Supra, §§ 460, 478. Handeock v, Baler,
2 B. & ¥. 260; R. ». Harrington, 10
Cox C. C. 370 (parent and child) ; Pat-
ton 2. People, 18 Mich. 314 { parcnt and
child) ; State ». Brittain, 8% N. C. 482;

472

5 Bharp », State, 19 Ohio Bt. 387;
Bristow’s Case, 15 Grat. 624, Supra,
§ 474,

§ Dyson v, State, 14 Tex. Ap. 454.

T Infra, §§ 495, 505. Com. = Daley,
4 Penn, L. J. 153; State ». Westfall,
49 Iowa, 328 ; Irvy ». State, 32 Ga. 496,
As to interfering to protect houses, sce
infra, § 505,

1 See supra, §§ 467, 484, 403 infra,
§& 501, 502, 535, Cooper’s Case, Cro.
Car, 544 ; Semayne’s Case, 5 Co. 952;
1. 8. v. Wiltberger, 3 Wash. C. C. 515;
Com. ». Riley, Thach, C. C. 471; Curtis
v. Hobbard, 1 Hill (N.Y.), 336; 8. C.,
4 Ibid. 437 ; De Forest ». State, 21 [nd.
23; Btate v. Johmoson, 75 N. C. 174;

Cheek ». State, 35 Ind. 482; Way-
bright ». Btate, 56 Ibid. 123 ; Feople ».
Lilly, 38 Mich. 270; Connaught w.
State, 1 Wis. 165. Bee Branchv. State,
15 Tex. App. 96,

¢ Johnsen, J., State v. Greer, 22 Va.
819 ; see Diysan v. Stale, w sup.

5 See infra, § 1563,
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fies the anticipating a probable attack by eounter-preparations ; the
right of prevention of felonies does not justify such counter-prepara-
tions. To confound the two, would be to authorize every man to go
armed to prevent wrongs being done by any hody else.!

2. Prevention of Felony.

§ 495. A bond fide belief by the defendant that a violent felony
Bonagze 2D the process of commission, which can only be ar-

und on- rested by the death of the supposed felon, makes the
g 11:

velierthat Killing excusable homicide, though if such belief be
a violent

Fotony it negligently adopted by the defendant, then the killing

in progress i3 manslaughter.®  Levett’s case, which has been already

will excuse . - .
ﬁflﬁécﬁe discussed, rests on this principle.® Levett, under the
sistance.  ©rroneous but homest belief that A. was attempting a
burglary, killed A. Tt was adjudged exeusable homicide
in Levett, though if it had appeared that Levett had been negligent
in arriving at this conclusion it might have heen manstaughter.! No
doubt we frequently meet with expressions to the effect that to ex-
cuse homicide in such cases it must be shown that a felony was in
fact about to be committed.® But such expressions are not to be
strained t0 mean more than that a felony is apparently ahout to be
committed. In what case can more be shown? Even supposing we
see a known pickpocket seizing a purse, isit not possible that in
such cage, cven at the last moment, the thief may hesitate? Can

CHAP, L] HOMICIDE. [§ 496.

committing & violent felony which can only be arrested by B.'s
death, A. is excused in killing B.!

§ 496. We must repeat, however, that thig principle cannot be
extended so as to justify anticipating the attack in cases Right can.
where there is an opportunity to secure the prevention of not usually
the offence in due course of law.? It is on this ground 2&:&“’;&,3“
that we must refuse assent to a Gieorgia case, in which [here et
it was ruled excusable in A. to shoot in the morning B., DIty o
who on the previous night had attempted to have carnal offender’s
intercourse with A.'s wife.3 No doubt had B."s conduct” *™*"
in the morning amounted to a renewal of the attempt, showing that
force was intended, then A. would have been excused. Bui as the
evidence showed that B.’s offence in the morning consisted simply
in taking his scat at the same breakfast table, at a public house,
with the wife, there was no such evidence of the jmminency of the
danger as justified A, in having recourse to arms.* It is otherwise,
however, when A. discovers B. entering the bedchamber of A.’s
wife with the apparent intention of ravishing the latter.® And
it is also otherwise when the appeal to the law would be ineffect-
ive.s Of course, hot blood could continue to exist, even after a
day’s delay, but this, which would sustain a conviction of man.
slaughter, is very different from a defence of excusable homicide,
ending in an acquittal, And the question of duration of hot blood

we, 48 to a future event, reach to anything more than a high proba-
bility ? If so, we may correctly accept, in this as wel! as in the
analogous cage of self-defence, the position that if A., honestly and
without negligence on his part, beliove that B. is in the process of

1 East P.C. ¢, 5, a. 58, p. 290;
Johnson’s Case, 5 East, 660.

2 As to burden of proof, see Whart,
Crim. Ev. § 335. This has been some-
times explained by the fact that all
felonies are eapital at common law.
But the rule siill exists, though capi-
tal punishment is now abolished in all
cases exeopt those of murder and trea-
son. The irue reason iz, that to pre-
vent an afrocious wremg from being
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committed, bystanders are entitled to
use all necessary foree,

3 Bee supra, §§ 38, 405, 427, 467.

4 Supre, § 492.

# East I'.C. p. 300; Adams z. Moore,
2 Belw. N, P. 834; Burns v. Erben, 40
N. Y. 463 ; Hawley v. Butler, 54 Barb.
490 ; Brooks ». Com., 61 Penn. 8t. 352 ;
Mitchell », Btate, 22 Ga. 211; State v,
Morgan, 3 Ired. 186 ; State ». Roane, 2
Deov, 58 ; Staten », Statc, 30 Miss, 619;
Parker v. Btate, 31 Tex. 132,

 Bee Ruloff v, People, 45 N. Y. 213;
Peopla v. Payne, 8 Cal, 341 ; Payme w.
Cuom., 1 Mete. (Ky.) 370; MePherson
v, Btate, 22 Ga. 478. In Blorey o
State, 71 Ala. 339, the court adopted
the fellowing from Whart, on Hom. §
539 : ““The rule (above stated) docs
not anthorize the killing of persons at-
templing secret folonies not accompa-
nied by foree ;" and see supre, § 435.

2 Supre, §§ 97 e, 487.

3 Biggs ». Btate, 29 Ga. 723, The
Roman law ig clear on this poir'lt: L.
5. pr. D. ad L. Aquil. (9. 2.) . .
sin autem, quum posset apprehendere
{furem), malnit cecidere, magis est,
ut iniuria fecisse videatur, ergo et

Cornelia tenebitnr. C. 18, de homi-
eid. ¢(5.12.) . . . . guamvig vim vi
repellere omnes leges el omnia iara
permittant : quia tamen id debet fieri
cuta moderarnine inenlpatae imtelae,
pon ad sumendam vindictam, sed ad
ininriam propulsandom, non videtur
idem sacerdos a peena homicidii peni-
tns excusari . . .

+ State v. Samme?, 3 Jones L. (N. C.)
74 ; Btate ». Neville, 6 lbid. 432. Bee
Purker v, State, 31 Texas, 132,

& Staten », State, 30 Miss. 619; and
seo State », Craton, § Ired. 164. Infra,
§ 4599,

8 Supra, §§ 97 a, 487 4.
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is to be determined by the temperament of the party aggricved.
The sense of outrage may unseat reason for weeks; and, as long as
such a condition lasts, the cool deliberation necessary to constitute
murder in the first degree cannot be assumed.!

§ 497. If the felonious attempt be abandomed and the offender
Buttnia  ©8cape, the killing of the offender without warrant, on a
does not  pursuit organized after such escape, is murder. In such

£XCUES
parsuit case the supposed offender is guilty only of an attempt

i‘}f@ﬁ‘&‘;ﬁg at felony—an attempt qualified and reduced by the fact
gor1s over- of abandonment more or less voluntary.? The right of
parsuit, heretofore touched upon, does not, therefore, apply to such
case; and even if it did, it will not avail to defend a pursuer who
has the opportunity of rccourse to the law.® “ A well-grounded
belief,” says Henderson, J., in a North Carolina case,* * that a
known felony was about to be committed, will extenuate a homicide
commifted in prevention of the supposed erime—and this upon a
principle of necessity ;° but when that necessity ceases and the sup-
posed felon flies, and thereby abandons his supposed design, a
killing in pursuit, however well grounded the belief may be that
he had intended to commit a felony, will not extenuato the offence
of the prisoner.” B0 in a subsequent case,® it wag justly said by
the same learned judge, that  the law autherizes the killing of one
who 18 in the act of committing & forcible felony, and even one who
appears to be in the act of doing so, for the purpose of prevention,
not by way of punishment.” This is of course consistent with the
position that a person detected in an attempt to commit a felony
way be arrested at once, for the purpose of being earried before a
magistrate ; and if arrested in the night time may be lawfully de-
tained without a warrant until access to a magistratc may be had.?

But after a larceny i3 completed, it is manslaughter for a third
person, acting withont warrant, to kill the felon in order to prevent
his escape.’

1 Supra, § 480. 8 State v. Roane, 2 Dev. 58,
2 See supra, § 454 7 R. v, Hunt, 1 Mosdy C. C. 96. See
3 See supra, §§ 410, 432, 434, supres, §§ 461, 487,

4 Btate v. Rutlierford, 1 Hawks, 457, 8 Supra, § 410 ; Lacy . State, 7 Tex.
5 See to this point Rulefl ». People, Ap. 403,
45 N. Y. 213. Beo supre, § 102,
476
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§ 498. Nor is killing excusable if the crime resisted could be
apparently prevented by less violent action! Thus, ifa w0 o
party attempting a felony be not armed (either actuaily Efﬁf.;my
or apparenily) with a deadly weapon, or does not possess
(either actually or apparently) such superior strength and deter-
mination as to enable him to effect his purpose unless he be killed,
then killing him by a deadly weapon is not excusable.?

§ 499. It has already been scen that a person when assailed is
excused if, nnder the honest and non-negligent belief _
that an assailant is about to kill him or inflict on him :'ﬁﬂlﬁf
some grievous bodily hurt, he kill such assailant as the g:ffs‘ﬁa v
only way of preventing the immediate commission of the he thus re-
offence. Tt has been seen, also, that this same excuse
applics to the prevention of any other forcible and atrocious attack
on the rights of the assailed.® It cerfainly applies to atiempts to
commit a violent felony on a third person ;! and although generally
the right is limited to the prevention of such felonies, yet as riots
are often produetive of the most serious crimes, and as it is the
duty of a private citizen to interfere for the suppression of riots, so
if a riot can only be apparently suppressed by the taking of life,
taking of life, even by a private citizen, will under such eircum-
stances be excusablef It would seem, however, that the right

) That this docs not justify vindie- is an alterapt at felony excnsing B. in
tive excessive counter-blows, see R. v. Kkilling A, OStaten ». State, 3¢ Miss.
Blow, 14 Cox C. C. 1. Supra, § 484. 619, BSee supre, § 460, 494. In re-

2 R, v, Seully, 1 C. & ¥.319; B. v. spect to rape, the Roman law ig clear
Howarth, 1 M. C. C. 207; R, ». Wil- to this point. “ D. Hadrianus reserip-
liams, Tbid. 387; R. ». Longden, R. & sit, eum, qui stropram sibi vel sais
R. 228; McDaniel v. State, 8 8m. & per vim inferentem oceidit, dimitten-
M. 401; State ». Roane, 2 Dev, 58; dom.” L. L §4, ad leg. Corn. de sie.
State v. Rutherford;, 1 Hawks, 457. D.48.4. DBat there must be an actual
Sco R.w Bull, 9 C. & P. 22; and see assault. The belief that the deceased
supra, §§ 102, 493, was attempting to seduce by adminis-

8 Bes supra, § 495; Minten ». Com.,
79 Ky. 461 ; King v. State, 13 Tex. Ap.
357,

4 Supra, § 495 ; Dill v, State, 25 Ala.
5. Thus the entrance by A. into the
bed-rovm of B.'s wife with the appa-
rent intention of ravishing the latter,

tering drngs i3 no justification. People
v. Cook, 39 Mich, 236,

5 Res. ». Montgomery, 1 Yeatos, 421.
Supra, 3§ 407, 428; infra, § 1855;
Whart. Cr. PL. & Pr. § 36; Phillips ».
Trull, 11 Johns. 486; Pond v. People,
& Mich. 150,
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does not authorize the killing of persons attempting secret felonies,
not accompanied with force,?
§ 500. We have already seen® how far trespass is a palliation.
We may here repeat that it is murder for A. to delibe-
Egefgfﬁio rately kill B. for merely trespassing on A.’s property,
{?é,ﬁﬁié‘:? A. at the {ime knowing that only & mere trespass wag
intended.® The same rule applies, mutatis mutand?s, to
the vindication of the right to personal property.* If the killing of
the trespasser in either case take place in the passion and heat of
biood, the killing is manslaughter, but unless it be in resisting
robbery, it iz not justifiable.® The reason is, that in the given
cases of trespasses, the killing was unnecessary, the party killing
knowing that ouly a trespass, or at the most a trivial larceny, was
intended.®
§ 601. On the other hand, when the defendant was not himself

the agoressor, but was defending hi
Owner may ggressor, was d ending his own property frm.:n
resist o an assailant, be hasa right to use as much force as is
th vi . sy .
ii';"t_ re . mecessary to prevent its forcible illegal removal, or his

movalof  exelusion from its use.” It is true that when the wrong

CHAP, 1] HOMICIDE. 8 502,

is slicht i rt;
is slight, or ean be otherwise prevented or redressed, a cool property,

and deliberate killing of a trespasser is murder.! But ?1‘;?1?3’311 .
the question is mainly, is an essential right of the party wct atfuck
foreibly assailed ? If so, he is entitled, in absence of ade- ©*honor
quate legal remedy, to use asuch force as iz necessary to repel the
attack.? But he is not cntitled to use such force for the defence of

honor.?

8. Protection of Dwelling-house.

§ 502. When a person is attacked in his own house he need re-
treat no farther. Ilere he stands at bay, and may tern .
on and kill his assailant if this be apparently neccssary tacked ;rt
to save his own life ; nor is he bound to escape from his house need
houge, in order to avoid his assailant. In this gense,and PO retreat-
in this scnse alone, are we to understand the maxim that ** Every
man’s house is his castle.” An assailed person, so we may para-
phrase the maxim, is not bound to retreat out of his house, to avoi.d
violence, even though a retreat may be safely made* But he is
not entitled, either in the one case or the other, to kill his assailant

unless he honestly and non-negligently believe that he is in danger

1 8ee BR. ». Murphy, 2 C. & P. 20;
State v. Vance, 17 Iowa, 144 ; Priester
# Amugley, § Rich. (Law) 44: Fost.
274; 1 Hale P. C. 488; and see Pond
v. People, 8 Mich. 150,

t Supra, § 462. That killing a per-
son dressed up az a ghost is murder
when the iunirnzion was = mere tres-
pass, zee R. v. Bmith, 1 Russ. on Cr.
546.

¥ R. v. Archer, 1 F. & F. 351; Com.
z. Drew, 4 Mass. 391 ; People », Cole,
4 Parker C. R. 35; Davison ¢. People,
90 1. 221 ; People ». Horton, 4 Mich.
67 States. Vance, 17 Ivwa, 138 ; State
v, Kenmedy, 20 Tbid, 560: State .
Bhippey, 10 Minn, 223 ; State ». Lam-
beth, 23 Miss. 322; Btate », Morgan, 3
Ired. 186; State v. McDonald, 4 Jones
{N. C.), 19; Btate », Brandon, §
Jones {N. G.), 463 ; Oliver . State, 17
Ala. 588; Carroll v. Btate, 23 Ibid. 28 ;
Noleg v. Btate, 26 Ibid. 31; Harrison
. Btate, 24 Ibid. 67; Keener v, State,
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18 Ga. 184; Monroe v. State, 5 Ibid.
95.

* R. v. Archer, 1 ¥. & F. 351.

5 Supra, § 462; and see Claxton .
State, 2 Humyph. 181,

5 Com. v. Drew, 4 Mass. 391 ; Btate
v. Zellers, 2 Halst. 220; Davison o.
Teople, 90 1. 221,

T See Com. v. Kennard, 8 Pick. 123;
Com. v. Power, 7 Met. (Mags.) 596;
Johmson », Patterson, 14 Conn. 1;
People v. Hubbard, 24 Wend. 369;
Curtis ». Hubbard, 1 Hill, 336 ; 8. C.,
4 Tbid. 434 ; State », Hill, 69 Mo, 451 ;
People v. Payne, 8 Cal. 341, Tt'is true
that we have cases intimating that only
a dwelling-house can be defended by
taking the assailant’s life. State o.
Zellers, 2 Halat. 220 ; Kunkle v, State,
52 Ind. 220; Carroll v, State, 23 Ala.
28; Roberts ». State, 14 Mo. 138 : Ken-
dall v. Stute, § Tox. Ap. 569. Bnt this
is true only so far as concerns the old
common law right of making honses

‘¢ gastles™ or fortifications. A dwelling-
honse has prerogatives of this class be-
longing to no other property. Bat this
must not be so construed as to abridge
the right to defend all other valuable
rights to the utrmost. See supra, § 100;
Morgan ¢. Durfee, 6¢ Mo, 465.

A bank messenger, for instance,
having a package of bondg in his cus-
tody, has a right to take lifs to repel a
robber, no matter where the attack on
him is made. Bee supra, § 454 et seq.

In People ». Pann, Sup. Ct. Mich.
1284, 18 Rep. 529, the attempt was to
seize wheat in the defendant’s custody.
The defendant, said ibe court, *“had
aright to defend this property, .
and use so much force as was Deces-
sary for the purpose.”

141, 8, ». Williama, 2 Cranch C. C.
439 ; Com. v. Prew, 4 Mags. 391 ; State

v, M¢Donald, 4 Jones L. (N. C.), 19;
State v. Morgan, 3 Ired. 18G; Priester
v. Augley, § Rich. (L.} 44; Bfate v,
Vanes, 17 Iowa, 144,

2 See Pond ». People, 8 Mich. 150;
Roach ». People, 77 Il 25. .Szpre, §§
BE-100, 484, .

& Supra, § 101,

4 Supra, § 98; 1 Hale P. C. 486; 3
Gresnl. Ev. § 117; Btate v. Patterson,
48 Vt. 308; Com. ». Drew, 4 Mass.
391; State v». Zellers, 2 Halst. 220,
State ». Liorzkin, 1 Houst. C. C. 116 ;
State ». Dugan, Ibid. 563; Pond w.
People, 8 Mich. 150 ; State v, Taylor,
82 N. C. 554; State v. Martin, 30 Wis.
21§; Carroll v. State, 23 Ala. 28;
Haynes v. State, 17 Ga. 483 ; see Com.
v. Bmith, as discussed in Jones ». Com.,
75 Penn. Bt. 403,
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of his life from the assanlt.! If ho act under heat of passion, there
being no sufficient cause, the offence is manslaughter,?

§ 503. An attack on a house or its inmates wmay be resisted by
Attack on  taKing life.  This may_be when burglars threat(?n an en-
boose may - trance,? or when there is apparent ground to belicve that
by taking & felonious assault is to he made on any of the inmates
tife. of the house, or when an attemps is made violently to
enter the house in defiance of the owner’s rights. (1) There can
be 1o question that a person who, according to his lights, long Jfide
believes that a burglar is breaking into the house, can take the life
of such burglar, if this be apparently the only way of preventing
the offence ; and the dond fide belief is a defence, if not negligently
adopted, even though an innocent person be killed. (2) The same
e applies to a proposed felonious attack on any of the inmates of
the house.t And where orly so much force is used as is reguisite
to repel the attack on the residcnee of the assailed, he is not respon-
sible if, from any undesigned circumstances, the attack prove fatal.’
(3) Aside from these two grounds, which may be also regarded as
included in the right of prevention of felonies, the occupant of a
house has a right to resist, even to the death, the entrance of persons
attempting to force themselves into it against his will, when no action
lesg than killing is sufficient to defend the house from entraneo ; and
even the killing of an officer of the law, known to be such, endeavor-
ing thus to intrude, is not murder, but mwanslaughter.® A man’s
house, however humble, i3 his castle ;' and his castle he is entitled to
protect against invasion. The rule is to be traced to old times when
the peace of the body pelitic, as well as of individuals, depended upon
the maintenance of the inviolability of houses as castles. And the
rule continues to exist when there is an equal reasen for the main-
tenance of the inviolability of honses as homes.”

§ 504. But this right is only one of prevention. It cannot be
extended so as to excuse the killing of persons not actually break-

J Btate », Middlebham, 62 Iowa, 150, & 1 Hala P. C. 455,

? State ». Murphey, 61 Me. 56. 7 Bee §§ 502, 504, and cases thern

% Hee supra, § 495, cited ; R. v. Ballivan, ¢. & M. 209,

4 People wv. Lilly, 38 Mich. 270; Corey v. Peaople, 45 Barb. 262 ; Stato z.
Brownell ¢. People, Thid. 732. Bee sw.  Zellers, 2 Halst, 220; State ». Taylor,
pra, 88 489 et seq. 82 N. C. 554 ; Haynes v. Btate, 17 Ga.

8 Morgan v. Durfee, 68 Mo. 459. 465, Agto officers, see supra, § 439, .
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ing into or violently threatening a house.! Nor is kill- But this

ing justifiable for the prevention of a trespass or non-

does not,
EXURA

felonious entrance where there is no attempt to force Liflingof

mere treg-

& way in against the owner’s prohibition.? Insuchcase pussers.

the offence iz manslaughter.?

1 Patten ¢. People, 18 Mich. 814 ; see
R. r. Meade, 1 Lew. 184,

% Ibid.; R. » Bull, 9 C. & P, 23;
Patien ». People, 18 Mich. 314 ; People
v. Walsh, 43 Cal. 447 ; Carroll ». State,
23 Ala. 28. Beu comments in Whart.
on Hom. §§ 543-4.

In Patten v. People, 18 Mich, 314, a
riotons approach was made towards
the defendant’s house, whers bhis
mother was living in bad lealth. It
wag riled that if, from the defendant’s
knvwledge of his mother’s peculiar
physical eondition, he had reasen to
believe that her life was endangered
by the riotous proceedings, and if the
rioters were informed of her condition,
or if all reasonable or practicable ef-
forts had heen made to notify them of
the fact, it was sufficient to excuse his
conduct toward them to the same ex-
tent as though the danger to her life
had resulted from an actual attack
apon her person, or as though he was
in the like dauger from an attack apon
himself; and he was justified in
using the same means of protection in
the'one casc as in the other. See
Whart. on Llom. § 545 ; and sec supra,
§ 93,

£till more indulgently, so far as con-
cerns the right of a person apparently
defending his own house, was the law
interpreted by the Supreme Court of
New York in 1638, The evidence was

that the deceased and two compan-
ions sought te gain admittance inte
a house of ill-fame by violence, and
against the will of the kecper thereof,
who ran out and struck the deceased
with a door bar, from which death en-
gned; and this being proved, it was
held by Nelsen, C. J., and Cowen, J.
(Bronsen, J., dissenting), that testi-
mony that threats had been made 3
week before by a party of rioters, who
had broken into the house and almsed
the iumates, that they would retarn
some other night and break in again,
might be received and submitted to
the consideration of the jury under
the instruction of the court; although
it was intimated that for the rejection
of such evidence, where it was not
shown that the deceazed was one of
the party who made the threats, a
new trial would not be granted. Peo-
ple v. Reotor, 1% Wend. 569, Meadcy
case was eited by Cowen, J., who
said, ‘f there’ (in Meade’s case) ** the
death was occasioned by firing aloaded
pistol. The case at bar presents the
same circumstance of alarn one step
more remote, the assailant not being
identified with the previous rivters.
That, per se; however, wonld not so
absolutely remove apprehension that
the killing could not be referred to it,
The jury might have lazid no stress
upen the ciremnstance ; but I think it

9 State v. List, 1 Houst. C. C. 133.
That resistance to an officer forelng
an entrance to serve eivil process is
not indictuble, sce Btate ». Hooker, 17
Vt. 638. Supra, §§ 416 e seq.
VOL. L.—31

In Lee » Gansel, Cowp. 1, Lord
Manslield said that ** the privilege of a
mangion house . , . , is annexed toths
house and door for the protection of a
wmun and his_fumily.” -
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§ 505. When there is resistance to g felonious attempt (e. g.,
Friends burglary or arson, or felonious assault on the person),
may unite  the gquestion of the ownership of the building does not
in defence.  grise.  If such a felony be apparently attempted, and
if it eannot.be apparently prevented except by taking the life of the
assailant, then any person interested is justified in faking sueh Iife.?
Hence, not only the owner of the house, but his friends, neighbors,
and ¢ fortior: his servants and guests, may arm themselves for this
purpose.? '

"We must remember that there are three distinct relations in which
the question now immediately before us comes up, The first is that
of defence of property, which has been already noticed. The
second is that of self-defence ; and it would seem to be clear that
not only is an attacked person excused from further retreat whenhe
iz in his own house,? but that he bhas the same excuse when he is
pursued into any building out of which he cannot eseape without
cxposing himself to serious bodily harm when escaping. The dif-
ference between the two cases is this: that when in his own house
he is not hound to escape, even theugh he eould do se convenienily ;
but that if in the house of another it is his duty, if ke can eonven-
iently and safely eseape, to do so, and he is not excused, if he can

'CHAP. 1,] HOMICIDE. [§ 506.

dwelling house, or mansion, as such, and to which, as we have seen,
peculiar sanctity is assigned by the law.!

§ 506. But when an intruder is in the house, the owner cannot
kill him simply for refusing to leave. A man has a _
right to order another to leave his house, but has no f.;%h::g:?;e:e
right even when such order is given to put him out by Xillingin-
force till gentler means fail ; and if the owner attempt to henin
use violence in the outset and is slain, it will not be
murder in the slayer if there be no previous malice.?2 So it will be
at least manslaughter if the owner of the house kil a visitor whe
has come in peaceably, though forbidden, and who refuscs to leave
when ordered out, and whose expulsion is not necessary for the
prevention of felony.? DBuat if an intruder refuse to leave, when
a request to leave is either given or is implied from resistance to

make sach escape, in taking his assailant’s life. DBut wherever his
property is situate, he is entitled to use violent means to repel from
it a violent attack.® The third relation iz that of the defence of the

should have been received, because we
cannot say they would not. Thelight-
ness of & relevant eircumstance is no
argument for withholding it from the
jury.”

In Vermont, in 1873, the doctrine
of Meade’s case was affirmed, it being
expressly declared {hat the use of
deadly weapons is pertnissible to avert
an impending apparent felomious as-
sanlt on the defendant or his house-
lLold. State ». Patterson, 45 Vi. 308 ;
1 Green C. R. 490. Bee supra, §
98.

But in California, in People v.Walsh,
43 Cal. 447, it was rightly held that the
mere act of attempting from outside to
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open a window would not justify a per.
son inside in shooting without giving
warning.

U Supra, § 494,

2 Cooper’s Case, Cro, Car. 544 ; Se-
mayne’s Case, 5 Co. 92; L « Tooley,
11 Mod. 242 ; Com. v Drew, 4 Mass.
391; Curtiz ». Hubbard, 4 Hill, N. Y.
437; Temple ». People, 4 Lansing,
119 ; McPherson v, State, 22 Ga. 478 ;
Pond v, People, 8 Mich. 150; e Yor-
rest v State, 21 Ind. 23; People v
Walsh, 43 Csl, 447,

? See supra, § 502,

3 Com, # Daley, 4 Penn. L. J. 145.

Inan English case, where the pris-
oner was a lodger at 5 house to which

there was a backway, of which the
prisoner was ignorant, it being the first
night he had lodged at the house, and
gome persons split open the door of
the house in order to get the prisoner
out and ill-treat him; RBayley, J., is
reported {o hava said: “If the pris-
oner had known of the backway, it
would have been his duty to have gone
out baekwards, in order to avoid the
conflict.” R. ». Dakin, 1 Lew. 1066.
But the trne view is, that the protee-
tion of the house extends to cach and
every individual dwelling init; and
it has heen held that a lodzer might

- justify killing a person endeavoring

to break into the house where he
lodged, with intent to commit a fel-
ony in it. R, ». Cooper, Cro, C. 544,
Bee I East P. C.c. 5,8 57, p. 289
Fost. 274 ; and Ford’s Case, Kel. 51.
Az parts of the dwelling-house are
to be considered such out-houses ag
are kept for the wuse of the family.
Thue in a Michigan case, elsewhere
fully cited, it was ruled that a build-
ing thirty-six feet distant from a man’s
house, used for preserving the nots
employed in the owner’s ordinary oc-
cupation of a fisherman, and also as a

permanent dormitory for his servants,
is in law a part of his dweiling, though
not included with the house by a fonce,
A fonce, it was propurly said, is not
neeessary to include buildings within
the curtilage, if within a space no
larger than that usually occupied for
the purposes of the dwelling and cus-
tomary eutbuildings. Pond 2. People,
8 Mich. 150. Bce §§ 485, 499,

v Supra, § 503 ; wfra, § 624. Bee as
to right of inn-keepers and of railroad
officers, infrz, §§ 622-627. As io the
Tight of officers to enter inns, see
supra, § 439, -

£ (regory ». Hill, 8 T. R. 299 ; R. ».
Roxborough, 12 Cox C. C. 8; Greschia
v. People, 53 I1L. 295 ; McCoy v. Stats,
3 Eng. (Ark.) 451; Btate p, Sloan,
47 Mo. 604. See supra, §§ 465-6. In-
Jro, 85 624 et seq.

3 R. ». Bullivan, C. & M. 209; State
». Bmith, 3 Dev. & Bat, 117; McCoy o
Btate, 3 Eng, (Ark.) 451, Hee, supra,
§§ 465-6; 2 Addis. on Torts, 793;
Meade's Case, 1 Lew. 187; Howell w.
Jacksom, 6 C. & P. 723. Aa to the
right of expulsion, see infre, §% 624
et seg.
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§ 507.] GRIMES, [Book IT.

his entrance, he may be ejected by the employment of as much.

force as is requisite for the purpose,! though the use of excossive
force makes the party using it responsible in case of death for
manslanghter.? '

§ 507. The use of spring-guns has been already incidentally
Kiling by Doticed.® We may here repeat the general prineiple,

;Il-‘ligg that a wan is not justified in using instruments of de-

;E;n Deces- struction (e. g., spring-guns) for the defence of his pro-
clude burg- PeTty in any case in which he would not be justified in
s taking life if his house was actually assailed by a per-
;lil;ﬁ:axlﬁh gon with felonious intent. Such guns may be used in a
sctbond  house to protect valuables there stored ;* but when they
{ff;’ligﬂzt_ are negligently planted in a place where they may be rea-

by, i s sonably expected to injure ordinary trespassers accustomed

iﬁgﬁlﬁ@;; and likely to frequent such place, the killing of such a
liciously, ~ trespasser iz manslaughter.® And where the intent is to

murder. Lifl any person entering, and no due notice is given, the

I Penns. v. Robertzon, Addison, 246 ;

State ». Dugan, I Houst, C. C. 563 ;
Reins v. People, 30 I11. 356. See Gres-
chia ». Peopls, 53 Ibid. 205 ; Lyon v,
State, 22 Ga, 39%; MoCoy v. Btate, 3
Eng. (Ark.) 451; Hinton v, State, 24
Tex, 464,
- % Bee infra, § 624; supre, §§ 465-6;
infra, 89 621 et seq. ; Wild’a Case, 2 Lew.
214; Btate ». Murphy, 61 Me. 56;
State ». Lazarns, 1 Mill, 33, See State
v. Harman, 78 N. C. §15, where it
was held that a malicious and wanton
homicide of a visitor who though for-
bidden had entered peaceably was mur-
der. Supra, § 459,

# Sew supra, § 4564,

A Btatew. Mocre, 31 Conu, 479 ; Gray
v, Combes, 7 J. J. Marsh, 4%8,

§ Bird ». Holbrook, 4 Bing, 628 ; T,
8. ». Gilliam, 11 Wash. L. Rep. 119;
Cent. Law J., Bopt. Y7, 1883, 183;
Johnson w». Patterson, 14 Conm, 1;
State ». Moore, 31 Ibid. 479. See
Whart. on Neg. § 347; Townsend w».
Wathon, 1 East, 277. -And ses a
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striking article by Sydney Bmith, in
the Edinburgh Review, 1821, reprinted
in his essays, Am. ed. p. 227,

In England it was originally held
that the plaintiff, if he had notice of
the spring-guns, could not recover for
injury reccived by him, Tlott .
Wilkes, 3 B. & A. 304 ; Deanew, Clay-
ton, 7 Taunt. 518. Statutes followed
making culpable injury by spring-guns
or man-traps a eriminal oflence. See,
a3 io construction of statutes, Wootton
». Dawkins, 2 C. B. (N. B.) 412

In Jordin ». Crump, 5 M. & W, 782,
the rule I3 laid down that a person,
passing with his dog through a wood,
inwhich bhe knew dog spears aro set,
has no right of aetion against the
owner of the wood for the death or
injury to his dog, who, by reason of his
own natnral instinet, and against the
will of his master, Tuns off the path
against one of the dog-spears, and is
killed or injured ; becanse the setting
of dog-gpears was not in itself an ille-
gal sct, nor was it renderad so by the

CHAP. 1.} HOMICIDE. [§ 508.

offence is murder.! The fact that the party setting the gun was
absen$ at the explosion i3 no defence.?

4. Execution of the Laws.

- § 508. The execution of malefactors, by the person whose office
obliges him, in the performance of public justice, to put
those to death who have forfeited their lives by the laws Filling un-
and verdict of their country, is an act of necessity, fl;’-;fl oF uw
where the law requires it.*> DBut the act must be under
the immediate precept of the law, or else it is not justifiable ; and
therefore, wantonly to kill the greatest of malefactors without spe-
cific warrant would be murder. And a subaltern can only justify
killing another on the ground of orders from his superior in cascs
where the orders were lawfil.* As we have seen, a warrant that is
without authority is no defence ; though it is otherwise when the

defects are merely formal.®

5. Superior Duty.

§ 509. It has already been observed that there are cases in
which a surgeon, when called upon to determine whether 4,4
a critical operation is to be performed, may under'take :ﬂ:;\’ulég}“
such operation, though the prospects of success are slight, superior
if the alternative be a certain miserable death, in the duty.
natural progress of the disease.® The same view may be acoepted
when the alternative is the sacrifice in childbed of the life of =
mother or that of a child, and the life of the child is taken.” Once
more, supposing that the safety of a city require that a house
should be destroyed by ganpowder, and supposing there be no time
to rescue all the inmates of the house, the killing of one of such
inmates, under the circumstances, would be excusable.®

7 & 8 Geo. IV. ¢. 18. Tha cases areYe- ¥ Supra, §§ 94, 307, 401.
viewed in able opinions by Bherman, + U, 8, ». Carr, 1 Woods, 4580,
F., in Johnston ». Patterson, 14 Conn, § Supra, § 401,
1; and by Doe, J., in Aldrich » 8 Supra, §§ 95—, 139, 144,
Wright, 53 N. L. 398. T Ibid. '

1 Simpson v. Btate, 59 Ala. 1. & See supra, §§ 95-6, 139,

? Swpra, § 218,
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§ 011.] CRIMES, [BOOK 1T,

6. Necessity.

§ 510. The canon law, which lies at the basis of our jurispru-
Sacrifice of 4€0CE in this respect, exeuses the sacrifice of the life of
B others . On€ person, when actually necessary for the preservation

};ﬁ::;’;} of the life of another, and when the two are reduced to

10 save such extremities that one or the other must die,!
one’s OWn. ’

- quoniam necessitas legem non habet? Si quis proptér
necegsitatem famis, anb nuditatis furatus fuerit ciberia, vestem, vel
pecus ; poeniteat hebdomadas tres, et, si reddiderit, non cogatur
lelunare.® Quod non est licitum in lege, necessitas facit lic?tum.
So an eminent French jurist:* En un mot, acte ne peut-éire ex-
c.usahle que lorsque Pagent cdde & Pinstinet de sa propre conserva-
tion, lorsqu’il se trouve en présence d’un péril imminent, lorsqu’il
'agit de la vie. In the same view leading German jurists unite.?
But it should be remembered that necessity of this class mus
be strictly limited. Hence it has been held by the canon jurists
tPat the right can only be excrcised in extremity, and in subording-
tion to those general rules of duty to which even such a necessity as
that before us must be subordinate. Ilence when the question is
between an unborn infant’s life and a mother’s, the mother is to
be preferred; and hetween a sailor and a passenger, supposing
there are more than enough sailors for the purpeses t'o‘f navigationb
the passenger, as will presently be seen, ought to be pref’erred.’
- But no assent by the party sacrificed can be by itself a defence.S
How far culpability precludes this defence has been already dis-
cussed.” |
§ 511, Upon the great authority of Lord Bacon it has been Leld
Eﬁ,f(];“iie"' tl]mt where two shipwrecked persons get on the same
e, P ank, and one of them finding it not able to save them
- both, thrusts the other from it, whereby he is drowned
1t 18 excusable homicide.® Lord IHale, however, doubts this, on thf:

1 Can. 11. Ddst. i. de eongeerat toresti i i
. esting compendivm H
2 Cap. 3. x. de furt. (5, 18.) ii. 180, ¢ ¥ i Holtsendort

3 Cap. 4. x. de reg. Iur. (5. 41.)

+ Rossi, Traité ii. p. 212.

& Berner, De impunitate propter
suwmman  necessitatem, ete. (1861);
Geib, Lehrbuch, ii. 225; and an in-
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& But ses Holmes’s case, infre, § 511.

T Suprs, § 96.

® 4 Black. Com. 186; Ruth. Inst. e
16, pp. 187-190; Pafendor(’s Law of
Nature, 204; Herbert’s Legal Max-
ims, 7.

CHAP. 1.] HOMICIDE. {8 511,

ground that a man cannot ever excuse the killing of another who is
innocent, under a threat, however urgent, of losing his own life if
he do not comply ; and that if one man should assault another so
fiercely as to cndanger his life, in order to compel him to kill & third
person, this would give no legal exeuse for his compliance.! On
this Mr. Hast remarks, that if the commission of treason may be
extenuated by the fear of present death, and while the party is
under actual compulsion ? there seems to be no reason why homicide
may not also be mitigaied upon the like consideration of human
infirmity ; though, in case the party might have recourse to other
apparent means for his protection in his apparent necessity, his fears

furnigh no excuse for killing 3

11 Hale, e. 28, 5. 26.

2 1 East P. C. c. 2, 5. 15,

3 Thid. c. 5, 8- 61.

In thig country this topic has ander-
gone the test of a judicial investigation,
in a court and under circumstances
peculiarly favorable to its careful con-
sideration. In Mareh, 1842, Alexander
William Holmesz was indicted, in the
TUnited Btates Circuit Conri for the
Lastern Distriet of Pennsylvania, be-
fore Baldwin, J., for manslaughter.
¥rom the cvidence it appeared that the
ghip William Brown left Liverpool on
the 13th day of Mareh, 1841, having on
bhoard sixty-five passengers and a crew
composed of geventeen seamen, the
whole number smounting to cighty-
two, most of the passengers being Irish
and Seotcl emigrants. The voyage
was very favorable notil the evening
of the 19th of April, at which time,
while all wero in their beds except ihe
watch, consisting of seven persens,
among whom was Alexander William
Holmes, the prisoner, a Bwede by birth,
the vessel struck an iceherg, and im-
mediately commenced leaking. The
sails were shortened, and resort was
had to the pumps. Upon examination
it was found that the injury the vessel
had reeeived rendered her loss inevi-
tabls, and that the erew could only be

gaved, if saved at all, by taking refuge
to the boats at once. The boats wore
jmmediately Jaunched ; in thelong-boat
were crowded thirty-iwo passengers,
besides a portion of the erew, in all
forty-two persons; in the jolly-boat
were placed nine persona. The two
hoats pushed away from the ship, and
tho ropes hy which they were atiached
to her wers out jnst before the ghip
weni down. They remained together
until the next morning, when they
separated. During the first day the
weafher was moderate and the sea
calm. From the moment the long-
beat reached the water it was necessary
to hail; she was leaky, and the plug
wag insecure ahd insufficient for the
puarpose. She was so loaded that the
gunwale was but a few inches from the
water. Towards evening the sea became
rough, and at times washed over the
gides of the boat. On the second night,
ot moch more than twenty-four honrs
after the abandonment of the ship, the
sea becoming more and more tempestn-
oug, and the danger of destruction imi-
nent, the defendant, together with ihe
remaining sailers, proceed to throw
overboard those passengers whose re-
moval seemed necessary for the com-
mon safety. Relief shortly afterwards
came, but great conflict of evidence ex-
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§ 511 CRIMES, [Book 11,

XIV. INDICTMENT.

Under this head it is practicable to notice only such points of
pleading as are peculiar to homicide. Other points of pleading are

elsewhere discussed.?

isted as to whether the boat could have
held out in its original crowded state
even doring that short pericd. The
question, therefore, whether, with ne
progpect of aid, acting nunder the cir-
cumstances which surrounded the de-
féndant at the time the act was com-
mitted, such necessity existed as would
Jjustify the homicide, was one of great
doubt. But a new test was proposed
by Judge Baldwir. Helding that in
such an emergency there was no mari-
iime skill reguired which would make
the presence of a sailor of more value
than that of a passenger, he main-
tained, with great power of argn-
ment, that in such ecase, it being the
gtipulated danty of {he sszilor to pre-
gerve the passenger's life at all haz-
ards, if a8 mecessity arose in which the
life of one or the other must go, the life
of the passenger mnsi be preferred,
If, on the other hand, the crew was
necessary, in its foll force, for the
manggement of the vessel, the first ro-
dnotion to be made ought to take place’
from the ranks of the passengers. But
under any circumstances he insisted
that the proper method of determining
who was to be the first victin out of the
particular class was by lot. The defen-
dant, under the charge of the conrt, was
convicled, but was sentenced 1o an im-
prisonment of light duration, T. 8 ».
Holmes, 1 Wall, Jr. 1,

On this case Sir J. F. Stephen (Dig.
C. L. art. 32) thus comments ; 1 dogbt
whether an English conrt would take

this view. It would be odd to say that
the two men en the raft were bomnd
to toss up as to which should go.?
To this it may be added, that an agree-
ment by all parties on board to abide
by the lot would be no defence to an
indietruent for homicide, since A.'s
consent that B. gshould kil him, even
on a contingeney, is no defence to such
killing, (Supre, § 144.) Nor ean it
be understood why the indictment was
for wanslanghier. If tho defenco of
necessity was made ont, the case waa
one for an acquittal. If it was not made
out, the case was common law muarder,
#s there was a deliberate taking of
life, Bews criticism in London Quar-
terly Law Rev, Jaun. 1885, p, 7. In his
opinion in the Mignonette case, Lord
Coleridge concurs in this conclusion,
and says that referring the matter to
lot ““can hardly be an authority satis-
factory to a court of this country,*’
InE. ». Dudley and Stephens (Mi gno-
nettc ease, London, 1884), where the de-
fendants were indicted for killing and
eating a boy named Parker, who, with
them, was in a state of starvation
in a boat at sea, Baron Huddiesten
charged the grand jury as follows:
‘It is impossible to say that the act
of Dudley and Stephens was an act of
self-defence. Parker, at the bottomn of
the boat, was not endangering their
lives by any act of his; the boat conld
hold them all, and the motive for kill-
ing him was not for the parpose of
lightening the boat, but for the pur-

1 Bee Whart, Cr. PL & Pr, §§ 90 et sen.

104 et seg., tit. * Homicing.”*
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For precedents, ses Whart. Prec.

CHAP. I.] HOMICIDE. (8 b12.

§ 512, The venue must aver jurisdiction in conformity wit}}_ t%ne
statute law of the particular jurisdietion.! The conflict ag to juris-

poze of eating him, which they conld
de when dead, but Dot while living.
What really imperiled their lives was
not the presence of Parker, but the
absenge of food and drink. 1t conld
not be doubted for a moment that if
Parker was possessed of a weapon of
defence —aay & revelver—he would
have been perfoctly justified in taking
the lifo of the captain, whe was on the
peint of killing him, which shows
clearly that the act of the captain was
unjustifiable. It may be said that the
selection of the boy—as indeed Dudley
seerns to have said—was better, be-
cause hig stake in society, having ne

" ¢hildren at all, was less than theirs;

but if such reasoning is to be allowed
for a moment, Clcero’s test I8 that
under such circumetances of emor-
gency the man who iz io be saorificed
is to be the man who would he the
least likely to do benefit to the re-
public, in which case Parker, a.s' a
young man, might. he likely to live
longer, and be of more fervice to the
republic than the others, Buch rofi~
goning muost be always more ingenious
than trme. Nor can it be urged for a
moment that the state of Parker’s
health, which is alleged to have been
failing in conseguence of his drinking
the salt water, would justify it. No per-
son is permitted, according to the law
of this country, to accelerate the death
of anoiher. Besides, if onee this doo-
trina of Tecessity is to bo admitted,
why was Parker sclected Tather than
any of the ofher three? Omne would
have imagined that his state of health
and the misery in which he was at the
time wounld have obtained for him more
consideration at their hands. How-
ever, it iz idle to lose one’s self in
gpeculations of this description. I am
bound to tell you that if you are satis-

fied that the boy’s death was cansed
or accelerated by the act of Dudley, or
Dudley and Stephens, this is a ease of
deliberate homicide, neither justifiable
nor excusable, and the crime is mur-
der, and you, therefore, ought to find
a true bill for murder against one or
both of the prizoners.’’

There was no drawing of lots in this
gage; this having been proposed but
rejected. This, howerer, was held by
the court to make no difference in the
case.

The jury found a special verdict of
murder, subject to the opinion of the
court in bane, by which the verdict
was sustained ; Lord Coleridge, giving
the opinion of all the judges, saying :
1t is admitted that the deliberate
killing of this unoffending and unre-
sisting boy was ciearly murder, nunless
the killing can be justified by sotne
well-recognized excnse admitted by the
law. It is further admitted that there
was in thiz ease no guch excuse, unless
the killing was justified by what hag
been called necessity ; but the tempia-
tion to the act which existed here
was not what the law has ever called
necessity.”? 31 Alb. L. J. 38

The prisonerz wers sentenced to ba
Imng, but the punishment was com-
muted by thoe crown to imprisonment
for six months. London Law Times,
Nov. 15, 1884,

1 Hawk. b. 2,¢.25; 1 Ch. C. L. 1783
3 Ibid. 732; 1 Stark. C. P. 5, 6; Com.
v. Linton, 2 Va, Cas. 203; Btafe w
Orrell, 1 Dev. 139 ; State v, Haney, 67
N. C 467 ; State v. Toomer, 1 Chev.
(8, C.) 106; Stonghton & Sta.ta,‘13
Sm. & M. 255 ; Riggs ». State, 26 Miss,
51; Riley ». State, § Humph. 646 ;
Nash ». State, 2 Greene, lowa, 286;
People v, Avo, § Cal. 207
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Venue 1efl 1 1
yemme diction in casesd where the mortal blow was struck in

jurisdic-  one State and the death occured in another has been al-
tion. :
ready discussed.! _

§ 512a. The deceased must be specified by name when known,
Decessed thc.)ugh it iz not neeessary to aver kim to be a * human
gﬁgub;égz being.””® In what way names are to be pleaded is else-

where examined.®

§ 513, If_ a cor'lstablc, watehman, or other minister of justice be
Afmlmept killed -in the execution of his office, the special matter
minbe "~ meed mot be stated, but the offendor may be indicted
tween de-  generally for murder.* But where the case rests upon

ceased and

Gefendant & neglect to provide sufficient food for the deceased, it
is neces-  MUSt show that it was the duty of the prisoncr to pro-

e videits
Varlance § 514. Where A. shoots into a crowd, intending to

& to intent hurt or kill any one whom he may hit, and B. is killed,

partieulus Fhe{l A. may be indicted for the murder of B., and the
Killed. indictment may aver such intent.® And where A., ma-

liciously intending to kill B., shoots at and kills C., mis-
taking him for B., then A. may be indicted for the intentional
murder of C. For if A. intend to kill C., under a false impression
who C. is, then malice to C. (however mistaken it may be) is made
oub, supposing that the intent is malicious.” But if A. shoot at
B. under circumstances in which it would have been excusable
homicide to have killed B., then it is excusable homicide in A. by
this act to kill (without negligence) C., supposing C. to be B2
Whether when A., intending to shoot B., shoots C. by a glance

CHAP. L.} HOMICIDE. [§ 517.

§ 515. It is not necessary to allege that the party killed was
¢in the peace of God and of the said State” (or common- .
wealth), etc., though such words are commonly in- pesce of

- . God," ote.
serted? The omission of the words is no ground for .ota neees-
3 3 3 Eary Aver
arrest of judgment. oty

§ 516. As has been already seen,? it is essential inall
coses to show that the deceased was living at the time nust have
when the alleged mortal blow was struck. Bub an aver- Dyomin off
ment that the defendant was living at the time, or that biow.
he was a reasonable creature, is not necessary.*

§ 517. It is necessary to state that the act by which the death
was occasioned was dene feloniously, and especially that
it was done of malice aforethought® which, as we have ously” and
already seen, is the great characteristic of the crime of gtice
murder; snd it must also be stated that the prisoner fonght’
murdered the deceased. If the averment respecting at comuion
malice aforethought be omitted, and the indictment only
allege that the stroke was given feloniously, or that the prisoner

murdered, ett., or killed or slew the deceased, the convietion can
only be for mansiaughter.$

shot, without seeing him, A. is indictable for shooting (., i3 else-

where considered.?

1 Supra, § 202.

2 Merrick v, State, 63 Ind. 327; Bo-
hannon v. Btate, dnfre, § 516,

¥ Whart. Crim. PL & Pr. §§ 96 &t
seg.; Whart. Crim, Ev. §§ 04 ¢ seq.;
see Edmonds v, State, 34 Ark. 720;
Edwards », State, 70 Mo. 480,

* R. ». Mackally, & Co. Rep. 68; 1
Hale, 460; 12 Rep. 17; Doyd v Biate,
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17 Ga. 294; Wright ». State, 18 Ibid.
383.

# Seo R. v, Waters, 2 €, & K. 862;
R. v, Goodwin, 1 Rusz. C. & M. 563.

§ Supra, § 319; R. v. Fretwell, L. &
C. 443; 9 Cox C. C. 471.

? Beo supra, § 317, and, alse, R. ».
Holt, 7 C. & I'. 519.

& Supra, §% 317-20,

¥ Supra, §§ 107-111, 817.

1 2 Hawk, P. C. e. 25, &, 73 ; 2 Hale,
186 ; 1 Ibid. 433, Supra, § 810.

2 Com. ». Marphy, 11 Cush. 472;
Dutaas v. State, 63 Ga. 600. See R.w.
Sawyer, R. & R. 204.

3 Suprae, § 309.

1 Bohannon w». State 14 Tex., Ap.
271, Supre, § 812a. .

5 2 Hale 186, 187 ; Bradley ». Banks,
Yely. 206 ; Com. v. Gibson, 2 Va. Cas.
70 ; Sarah v, State, 28 Miss. 268;
Edwards ». State, 25 Ark. 444; Wiit
. Btate, 6 Cold. (Tenn.) 5; McElroy ».
State, 14 Tex. Ap. 233; DPeople =
Schmidt, 63 Cal. 28. In Massachusetts
the terms may he omitted as to the
assanlt, if given afterwards as to the
killing. Com. v». Chapman, 11 Gush.
422, Hee also R. ». Nicholgon, 1 East
P. C. 346 ; Maile », Com., 3 Leigh, 661,
In lowsa, the indictment, nnder the

statnte, must aver both assamit and
killing to be wilful, deliberate, and
premeditated. ' State ». Enouse, 3%
Iowa, 118, In Wisconsin, under sta-
tute, ¢ malice aforethought’’ need not
be here nsed. State v. Duvall, 26 Wis.
415. In Lounisiana, ** wilfally” and
# felonionsly’” are neccgsary to murder.
State ». Thomas, 29 La. An. 601. Bee
State v. larris, 27 Ibid. 572. In Texas,
“alice asforethonght” iz enough.
Henrie v, Btate, 41 Tex, 573 ; Bohannon
», State, 14 Tex. Ap. 271. It i8, how-
ever, essential. McElroy v. State, Ibid.
235. See Whart. Cr, PL. & Pr. § 269,
As to “wilful,”’ see Sate v. Eaton,
75 Mo. 5886,

& Infra, § 539; Whart. Prec. 7, 8;
thongh see Anderson v. Btate, & Pika,
444; State ». Bradford, 33 La. An.
991, As o * strike’? see § 530.
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§ 518. Where the killing is alleged to have been caused by a

Allegation

battery, it is necessary to allege an assault.! In indict-

of “us ments for neglect, however, where no violence is alleged,

sanlt’”

necessary  the  assault’” may be omitted.2  But the term “ agsault”

in viclent

homicides, 00¢8 DOt vitiate the indictment, though it should appear

done.?

that the deceased consented to the injurious act being

§ 919. The common law rule, in pleading the instrument of

At common

death, is, that where the instrument laid and the instru

law gencral ment proved are of the same nature and character, there

character

of instrz. 18 1O variance ; where they are of opposite nature and

ment of.

o clj.a.racter, the contrary.* Thus -evidence of a dagger
be correetly  will support the averment of a knife, though evidence of

Eiven,

a knife will not support the averment of a pistol. But

where the specics of death would be different, as if the indictment

t Lester v, State, 9 Mo, 666 ; Reed v,
Btate, 8 Ind. 200.

R. v. Plummer, 1 ¢. & K. G003
R. v Crumpton, ¢, & M. bo7: B, ».
Hughes, 7 lox C. C. 501; D. & B. 248;
R. v, Friend, R. & B, 20.

* E. v. Eilis, 2 C. & K. 470,

R, v Martin, 5C. & P. 128: R. &
Warwan, 1 Den, €. C. 183; State ».
Smith, 32 Me. 36%; State v. Fox, 1
Dutch. 566; Peaple ». Colt, 3 Hill N.
Y. 432; Dukes ». State, 11 Ind. 557;
West o, Btate, 48 Ibid. 48%; State ».
8mith, Phil. (N. C.) L. 340, Wikt »,
Btate, 6§ Cold. 5; Btate v, Hoffman, 78
Mo. 256 ; Miller . State, 25 Wis, 384,

Statutory procisions.—In many States
the instrument of dcath need not be
gpecified.

As to Pennsylvania, seo Tev. Act,
1860, Pamph. p. 435. Goerson ». Com.,,
49 Penn, St. 388. Andso in Louisiana,
Btate », Bartlay, 34 La. An. 147 ; and
in Texas, Dwyer v. State, 12 Tex, Ap.
535 ; and in California, People v Houg

. AL Duek, 63 Cal. 387, Ag to New
Yorle statute to same effect, see People
». Colt, 3 Hill, 432,

Under the Massachunsetts statute, an
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indictment which alleges that the death
was cansed by a wounding, an expo-
fure, and a starving, is not bad for
duplicity, ner for failure to allege that
the wounding, exposure, and starving
were mortzl, or of a mortal nature ;
and may be sustained by proof of death
by any of tho specified means. Com.
v. Macloon, 101 Mass, 1.

In Ohio a similar provision exists as
to indictments for manslaughter. Act
of May 6, 1869, § 7; Warren’s Ohic
Cr. L. p. 180,

That in Maine, the particular means
heed not be sct out. See State v. Mor.
rissey, 70 Me, 403,

In some jurisdictions, neither weapon
nor wound need be deseribed. Con-
uers v. State, 45 N. J, L. 340 ; Graves
». Btate, Ibid, 347; Alexander v, State,
3 Heisk. 475; State ». McLane, 15
Nov. 345; Btate ». Bomis, 51 Mich.
422,

As to cumulation of instrumenis, sea
Whart, Cr. P1. & Pr. § 158. As to
pleading killing by burning produced
by throwing 2 lighted lamp, sce Mayes
v. People, 106 I1L. 306.

CHAP. L.} HOMICIDE, (& 519,

allege a stabbing or sheoting, and the evidence prove a misoning
or starving, the variance is fatal ;! and the same if the indictment
state a poisoning, and the evidence prove a starving. Thus, where
an indictment stated that the defendant assaulted the deceased, and
struck and beat him upon the head, and thereby gave him divers
mortal blows and bruises of which he died, and it appeared in evi-
dence that the death was by the deceased falling on the ground i_n
consequence of a blow on the head received from the defendant; it
was ruled that the cause of the death was not properly s’c:«,u:e(.i.2
But if it be proved that the deceased wags killed by any other in-
strument, as with a dagger, aword, staff, bill, or the Lke, ca-pa:h]e of
producing the same kind of death as the instrument stated in t]:{e
indictment, the variance will not be material.* "The same view is
taken where one kind of shot is averred and another proved.* But
where on an indictment for shooting with a pistol loaded with
gunpowder and a bullet it appeared that there was no bullet in
the room where the act was done, and no bullet in the wound ; and
it was proved that the wound might have been occasioned by the

wadding of the pistol ; Bolland, B., Park and Parke, JJ., held the

indictment not proved.®> The same principle was applied whero an it
dictment charged that the defendant strack the deceased with a
brick, and it appeared that he knocked the deceased down with hig

1 R. ». Briggs, 1 Momi. C. C. 318; R. Ark. 263, That proof of striking with a
v, Martin, 5 C. & P. 128, Where an 7pistol will not sustain an averment of
. , . .

indietment deseribes the instrument
which cansed the death by twoe names,
it is sufficient if it be proved’ to be
either. The prisoner was indicted for
mausianghter, in causing the death of
a female by negligently slinging a cask,
which was described in the indictment
as *“a cask and puncheon ;" and the
indictment wag objected to on the
ground that it was so described ; but
Parke, J., held, that if it was cither it
was sufficient. Rigmardon’s Case, 1
Lew. 1580, See Whart. on Cr. Ev. § 91,
An averment that the killing was “*with
a gan loaded with gunpowder and
leaden balls, and held in the hand”’
of defendant, does not sufficiently de-
clare the killing. Haney v. Hiate, 84

cutting with a knife, see Phiilips »,
Btate, 68 Ala. 469,

An indictment charging the death to
have been oceasioned by two co-operat-
ing causes, if the evidence fail to sop- -
port one of the éanses, is insuflicient.
R. ¢ Banderg, 7 C. & P. 277.

2 R. » Thompsen, 1 Méod. C. C.
139, )

3 R. ». Mackally, 9 Co. 87 a; Gilb,
Bv. 251; R. ». Briggs, 1 Mood. C. C.
318. Ses R. ». Culkin, 5 €. & P. 121;
R. v Grounegell, 7 Ibid. 788 ; R.» Tye,
R. & B. 345 ; R. v. Edwards, 6 C. & F.
401 : R. v. Waters, 7 Ibid. 250,

¢ (Goodwin z. State, 4 8. &M. 520.

% See R. ». Hughes, 5 C. & P. 126.
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§ 521.] CRIMES, [BOOK 1I.

fist, and that the deceased fell wpon a brick whick caused his
death.?

At common law, proof of striking with a gun will not sustain an
averment of shooting?

§ 520. As we have already seen, the evidence must show that the
death was caused by the particular blow described and

Variance . : . .

fn this proved.® Thus in & case remarkable for the conflict of
speat gy : 5

Nl opinion among the assembled judges on other points, as

well as for the public interest excited by the trial, all the
Jjudges concurred in the opinion, that where certain assaults were
- put in evidence, and relied on by the prosecution as being the cause
of death, but where the clear surgical testimony was that the death
wag cansed by a blow on the head, of which there was no evidence
whatever, the defendants were entitled to an acquittal 4
§ 521. When the deceased died by fright produced by an impend-
When ing blow by an unknown weapon, this, under statute, may
Sﬁ‘é‘i&sw be charged as a death from assault by s weapon un-

haveen-  known® When death is alleged to have been produced
sued from

compal. DY the deceased being led by fright to self-injury, then

g}%}? the indictment must specify the apprehension of immedi-
. ) - o . . .
circum. ate violence, arising from the circumstances by which the
slances

mustbe  deceased was surrounded ; and it need not appear that
averred-  there was o other way of escape ; but it must be alleged
that the step was taken to avoid the threatened danger. Dut if the
charge be that the prisoner  did compel and force” another person
to do an act which caused the death of a third party, this allegation
will require the evidence of personal efficient force applied to the

CHAP. 1.] HOMICIDE. [§ 622

person in question. Thus where it was stated in the indictment that
the prisoner ¢ did compel and foree” A, and B. to leave working at
the wirdlass of a coal mine, by means of which the bucket fell on the
head of the deceased, who was at the bhottom of the mine, and kiiled
him; and the evidence was that A. and B. were working at one
handle of the windlass and the prisoner at the other, all their united
strength being requisite to raise the loaded bucket, and that the
prisoner let go his handle and went away, whereupon the others,
being unable to hold the windlass alone,let go their hold, and so
the bucket fell and killed the deceased ; it was held that this evi-
dence was not sufficient to support the indictment.!

§ 522, In accordance with the reasoning already given? poison
administered by an agent, or injuries done by an agent, , . .
under the defendant’s direction, may be laid, under :g:;l‘ut]:t;
recent statutes, as administered by the defendant himself? may be

Where several are charged as principals, one as prin- frored £
cipal in the first degree and the others as present, aiding principul.
and abetting, it i3 not material which of them be charged as prin-
cipal in the first degree, as having given the mortal blow, for the
mortal injury done by any one of those present is, in legal consider-
ation, the injury of each and every one of them.* It is otherwise
when there is a local statute assigning distinct penaltics to the
degrees.® But an avermeni that the defendant was principal cannot,
at common law, be supported by proof that he was accessary before
the fact.® An accessary before the fact, under the statutes making
such principals, may be indicted as prineipal.”

! R. v. Eelly, 1 Mood. C. C. 113. Ses
R. v. Wrigley, 1 Lewin C. C. 127; R.
v. Martin, 5 C. & P. 128; People ».
Tannan, 4 Parker C. R. 514; Gibson
v, Com., 2 Va, Cas. 111, 8Bee Edwards
v, State, 25 Ark, 444, That itis not
necessary to aver that the wound was
not inflieted in a surgical operation,
sea Merrick v. State, 63 Ind. 327,

2 Guedel v, People, 43 111, 226. Sce
tnfre, § 530.

3 See supra, §§ 153 et seg. ; White v,
Com., % Bush, 178; State ». Townsend,
1 Heust. C. C. 337.
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¢ R, . Bird, T. & M. 437; 1 Den. C.
C.04; 5 Cox C, C. 11; 15 Jur. 193,
As to variance in this respect, see
Whart. Cr. Ev. § 91,

5 Cox v. People, 80 N, Y. 500, Sed
guaere.

8 Supre, § 164: R. », Pitts, 1 . &
M.284; K. v. ¥vans, I Russ. C. & M,
489 ; R. v Waters, § C. & P. 328.

When the death was immediately
from fright produeced by the defen-
dant’s viclence, the defendant is
responsible.  Ibid.

L R. v Lloyd, 1 C, &P. 301,

2 Supra, § 161,

2 R. v. Michael, 2 M. C. . 120; 9C.
& P. 350 ; R. v, Bpiller, & Ibid. 333.
See supra. § 218, where the cases are
given at large; and see Whart. Cr.
Ev, § 102,

4 Supre, § 221; Foster, 551 ; 1 Fast
P. ¢, 350 R.v. Culkin, 5C. & P.121;
R. ©. O"l3rien, X Den, €, C. 9; 2 C,
& E. 115; Com, ». Chapman, 11
Cush. {(Mass.) 422; State v. Mairs, 1
Coxe, 433 ; State ». Fley, 2 Brev, 335;
State v. Jenkins, 14 Rich. (8. C.) L.
215 ; Drister v. State, 26 Ala. 107 ;

People », Cotta, 40 Cal, 166; Whart.
Cr. Ev. §102,

& Supra, § 221, .

% R. v. Soareg, RB. & . 25; R. ».
Fallon, 9 Cox C. C. 242; Btate v.
Wyckoff, 2 Vroom, 65; Hughes wv.
State, 12 Ala. 458 ; Joscphine ». State,
39 Mizs. 613. Bee supra, § 208,

7 Catheart v, Com., 37 Penm. St.
108; Camphell v. Com., 84 Ibid, 187;
Baxter v. People, 3 @ilman, 368;
Dempsey v, People, 47 11l. 323 ; Yoe .
1. People, 49 Ibid. 410; State v. Zei-
bart, 40 Iowa, 169 ; Jordan v. Siate, 66
Ga. 92. Bee supra, § 238.
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Varlance § 523. It may be generally stated that when one kind

1?0202?;;%1_ of poison is averred and another proved, the variance is
Sonrot not fatal.l
) - § 524, A special scienter in cases of poisoning is
Seienter - . .
requisite in  Usual,? though in Pennsylvania, at a time when grang-
polsoning ing an allocatur for review was at the discretion of the
court, the omission of the scienter (the indictment containing the
averment “ knowingly”’) was held, after conviction, not ground for
an aflocatur® In Massachusetts it is not necessary to aver in
poisoning & specific intent to kill when there are other allega-
tions from which the seienter is inferable.4
§ 525. If the instrument by which the homicide was committed
be not known, it is enough for the indictment to aver
imown, such fact; and under the circumstances the want of
noed uet be specification will be excused on the same prineiples as
allow the non-setting out of a stolen or forged paper,
when such paper is lost or in the prisoner’s possession.® There
will be no variance if the indictment in this respect conforms to the

CHAP. 1] HOMICIDE. [§ 529,

information before the grand jury.! But the instrument must be
either specifically defined, or the want of such specification must be
excused by the averment that the instrument was unknown.®

§ 526. In one count of an indictment for murder, the death was
stated to be by a blow of a stick, and in another, by the ,
throwing of a stone. The jury found the prisoners sounts are
guilty of manslaughter generally, on both Ccounts, and tent, ver.
the judges held the conviction right, and that judgment oo iypmn
could be given upen it; and it was said that these are ggui"tgfl
not incousistent statements of the modes of death, but
that, if they had been so, no judgment could have been given on
the verdict.> In this country, the practice is to take a verdict of
guilty if elther count is sustained by the evidence, no matter how
inconsistently the instrument may be stated in other counts.* The
proper course, no doubt, is to take the verdiet on the count sus-
tained by the evidence. Yet, in most jurisdictions,” after a general
verdict of guilty, the counts containing the misdescription may be

removed by nolle prosequi, and judgment entered on the good count.

t2Hale P. C.485; R. v. Tye, R. &
R. 345; B. ». Culkin, 5 C. & P. 121 ;
R. v. Waters, 7 Ibid. 250; R. v. Groun-
sell, Ibid, 7¢8; R. ». Martin, 5 Ihid,
128. And see R. v. Hickman, 1 Mood,
C.C. 34; R. v. 'Brien, 2C. & K. 115 ;
R. ». Warman, Ibid., 185; Carter ».
State, 2 Carter, Ind, 617; State v.
Vawter, 7 Bladkf, 592. As to ambigu-
ous deseription of poison see R, w,
Clark, 2 B. & B. 473.

# Btate ». Yarborough, 77 N, (. 524.
Contra, Btate », Slagle, 83 Ibid. &30.
Bee forms in Whart, Trec, 125 of seq.

3 Com. ». Karle, 1 Whart. R. 525,

¢ Com. ». Hersey, 2 Allen, 173.

In Fairlee ». People, 11 1. 1, it was

-held that to snstailn an indictment
against A. for designedly comamunicat-
ing an infecticus dizease to B. through
C., it must be shown that the defend-
ant was aware of the infectiousness of
the disease and communicated it inten-
tionally.
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& Whart. Cr. Ev. § 93; Whart, Cr.
Pl & Pr. § 156 ; State ». Wood, 53 N.
H. 484 ; Com. ». Webster, 5 Cush. 285 ;
State ». Williams, 7 Jones L. (N. C.)
448 ; People ». Cronim, 34 Cal. 191 ; aff,
in People = Martin, 47 Ibid. 96:
Walker », State, 14 Tex. Ap. 609,

in Staie ». Durke, 54 N. H, 92, it
was hald sufficicnt fo aver that the
defendant, ' in some way and manner,
and by some means, instrument, and
weapon, tothe jurors unknown, ” killed
and wmurdered the deceased. 8. I,
Com. v. Martin, 125 Mass, 394, where
it was held that where an indictmoent
charges ihe defendant in ome count
with killing by a certain weapon, and
in another count with killing by means
and instrnments to the graud jurors
unknown : and &t the trial the killing
by the defendant is proved beyond a
reasonable doubt, sand there is no evi-
dence of the particular means of death,
the jury may convici on the latter count.

§ 527. The allegation of value of instrument is now immaterial,

and need not be proved.® In England, where deodands

Value need

are still recognized, it may be necessary to introduce it; wuot Le

though as this provision does not exist in this country

the reason fails.?

proved.

§ 528. Though the hand in which the instrumens was held is set

out in the old forms, it is now not necessary either to

make or to prove the allegation.®

Allegation
of hand of
defendant

§ 529. The time need not be formally repeated : *“then need not

and there’” carries the averment back to the original

1 Cox v, People, 80 N. Y, 500, cited
supra, §§ 167, 521; Edmonds ». State,
34 Ark. T20. Bee Olive ». State, 11
Neb. 1.

2 Dry ». Btate, 14 Tex. Ap. 185,

* R, v, O'Brien, 2 C. & K. 115; 1
Den, C. C. 9.

4 Infra, § 540; Lanergan v. Peopls,
29 N. Y. 39; SBtate ». Baker, 63 K. C.
278. Bee People v. Davis, 56 N, Y. 94,
And as to varying the agency of de-
fondant, R. v. O'Brien, ut supra ; Peo-

VoL, I1.—32

be made.

ple v. Valencia, 43 Cal. 552, Infra, §
640, .

§ Whart. Cr. P1. & Pr. § 907.

% 1 East P. C. 5. 108, p. 341.

T Ilale’s Plcas of the Crown, by
Mesars. Stokes & Ingersoll, §. 434,

? 2 Hawk. c. 23, s, 76-84; 1 Fast
P.C. 341; 1 Btark. Crim. Plead. (2d
ed.y 92: 1 Ruzs. on Crimes (3d ed.)
558 ; Archb. Crim. Plead. (10th ed.)
407 : Com. v. Costley, 118 Mass. 1;
Coates v. State, 72 I1L. 303. ‘
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syerment  date.! Even if the “then and there” be omitted, it
need not be  would scem that the court will still give judgment on the
Tepeated. indicttent, if' the grammatical construetion be such as to
apply the time at the outset to the subsequent allegations. But
where two distinet periods have been averred, the statement ¢ then
and there” is not enough ; one particular time ghould be averred,?

§ 530. Wherever dcath is caused by a blow, it is essential to

the indictment that it should allege that the defendant

Ward

“struck”  giruck the deceased;® and this must also be proved;
essential . S ee e .
where though in Virginia it has been ruled that where the in-
fhere35  strument was a dagger, ¢ stab, stick, and thrust” would
blow. be held equivalent to strike; and such is no doubt the

general rule.* It is not necessary, however, as has beén seen, to
prove that the defendant struck the deceased with the particular

instrument mentioned in the indictment; and therefore, although -

the indictment allege that the defendant did strike and thrust, proof
of a striking which produced contused wounds only will maintain
the indictment.®

“ Firing™ is not a sufficiently exact mode of averring “ghooting ;"'
nor is  striking **?

§ 531. Where the nature of the injury does not admit of the
wgeriker  averment of a stroke, it i3 enough if the special instru-
nujym‘-cesf _ments themselves are correcily cnumerated.® ¢ Strangu-
poisonor  latien” and ¢ choking'” have been held sufficient to indi-

oremof  cate the mode of killing.?

1 Whart. Cr. PL. & Pr. §§ 120 ef seq.,

134,
© ¥ Fee for authorities, Whart. Cr. Pl
& Pr. §% 131-2.

An indictment against two which
charges an injury done by one of them
on ene day, and another injury done
by the other on another day, and that
the death arese from both, is bad, when
there i8 ne averment that the one was
present when the act was done by the
other. R.w. Deveit, 8 C. & P. 639,

% Sge § Co. 122a; 2 Hale, 184; 2
Hawk. c. 23, 8. 82: and see Haney v.
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State, 34 Ark. 263; Edmondson v.
State, 41 Tex. 496.

4 Giibson v. Com., 2 Va. Cas. 111.

5 Arch. C. P. 10th ed. 486, RSee
supra, § 520. As to averment of
throwing stones see K. v. Dale, L R. &
M. C. €. 5; and see White ». Com., 6
Bin. 179, 183; Turns ». Com,, § Met.
(Masgs.) 224,

& Shepherd », Btate, 54 Ind. 25.

7 Guedel v, People, 43 I11. 226.

g R. . Webb, 2 Lew. 106; 8. C,, 1
M. & Rob. 40533 R. r. Tye, R. & R. 345,

9 Redd ». State, 69 Ala. 265.

CHAP, L] HOMICIDE, [§ 583.

§ 532. In the old practice it was held that the indict iﬁiﬁ‘%ﬂ'{gﬂ
ment must show in what part of the body the wound was wounds,
inflicted, though it was said that if the wound be stated ™ **
to be on the right side, and be proven to be on the left, Senersl
the variance ig not fatal.) It ia now, however, generally of place of
conceded that “upon the body” is a sufficient averment Eﬁ‘e‘ﬁf sut-
of location,*though if the description be inconsistent, this
may be bad on demurrer.®  Nor is 4 variance which does not preju-
dice the defendant material.?

§ 533. The term * wound” has had two distinct interpretations
given to it: the first, under the ordinary common law indictments
for homicide ; the second, under the English and American statutes
making * wounding’’ specifically indictable.

‘When the term ¢ wound” is used in an mndictment for homicide
(4. e., in the clause, giving unto the deceased one mortal 1.,
wound, etc.), the term is used in a popular sense, and is :)‘E;u;g;
understood to include bruises,® ete. in a popu-

Where, however, the indictment is under a statute 20U
making ¢ wounding’’ specifically indictable, the construetion varies
with the terms of the statute. Under 7 Will. IV. and 1. Viet., which
makes it indictable to «“stab, cut, or wound,” ete., it was held by
Lord Denman, C. J., and Park, J., in 1837, that 2 blow given with
a hammer on the face, whereby the skin was broken internally but
not externally, was a “ wounding.””® But in 1838, Coleridge, J.,
Bosanquet, J., and Coltman, J., held that a blow with a stone bot-
tle, which did not break the skin, was not a wounding ; and the

court said, “ to constitute a wound, that the skin shouid be broken,

1 2 Hale, 186; Archb. C. P. 384;
Dias v. Btate, 7 Blackf. 20; Nelson v.
Btate, T Tex. Ap. 41. BSee as to vari-
ance Bryon ». State, 19 Fla. §64.

? Hanchez v, People, 8 E. P. Smith,
22 N. Y. 147 ; Real ». People, 42 N. Y.
270 ; Whelehell ¢, Btate, 23 Ind. 8%;
Jones v, State, 35 Ibid. 122; Thomp-
son . State, 36 Tex. 326; Btate »,
Sanders, 76 Mo, 35 ; State ». Yordi, 40
Kan. 221. Bee People ». Davis, 56 N.
Y. 95; State ». Draper, 66 Me. 338.

Even when a part of the body is
described, this iz to be taken in a
popular and not scientific senze. R.
v, Edwards, 6 C. & P. 401.

3 Dias ». State, 7 Blackf. 20.

1 Bryan v. State, 19 Fla. 864,

ER. v. Warman, 2C, & K. 195; 1
Pen, C, C, 185; State v. Lecnard, 22
Mo. 449.

B R. v. Bmitk, 8 C. & P. 173. Seeto
aame effect, R. v. Waltham, 3 Cox C.
C. 442. -
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§ 884.] CRIMES, [BOOK 1L

it must be the whole skin, and it is not sufficient to show a separa-
tion of the cuticle only.’” _

But under the statutes the injury must be inflicted by *“some
instrument, and not by the hands or teeth;” and hence biting off
the joint of a finger, and biting off the end of the nose, have been
held not “ wounding” within the statutes.? And so of injuries in-
flicted by throwing oil of vitriol on the face.* But it is otherwise
with an injury inflicted by a kick from a shoe.® A scratch, when
there is no breaking of the skin, is no wound.®* Nor is an internal
dislocation.®

§ 534. It was formerly held to be necessary to insert a full
degeription of the wound.” The present rule, however,

Exactness | .

EECIGL:;EE; is to require no such partienlarity.® _

in descrip- Where the death was occasioned by a bruise, a de-
10T,

scription of its dimensions is not necessary.?

CHaAP, 1.] HOMICIDE. [§ 536.

§ 535. Where an indictment for murder charged the defendant
with having shot the deceased in the head, breast, and wyen two
side, giving to him one mortal wound, of which mortal :’v‘;':f:; are
wound he then and there instantly died, it was held, that ecither may
if either of the wounds described proved mortal, the in- be provet.
dictment would thereby be sustained ;! and this results {rom the
principle that proof of either mortal wound is sufficient. Thus, on
the trial of an indictment for murder, charging the killing to bave
been effected by shooting the deceased in the head, it being proved
that there were two bullet wounds, one in the head and the other
in the body, either of which would produce death, the refusal of the
court to charge, that «if the proof fails to show which wound it
was that actually killed, the case is not made out according to
the indictment,”” is not error.®

§ 586. The wound must be alleged to have been .p ...

Even of an incised wound, the dimensions need no longer be set

forth.10

1 R, ». Mclonghlin, 8 C. & P. 635;
8. P., R, ». Wood, 1 Mood. C. (.. 275
4 C. & . 381. Bee R, v. Jones, 3
Cox C. C. 442; Moriarty v. Brooks, 6
C. & P. 684.

2 Jennings's Case, 2 Lewin C. C,
130; B. ». Harrig, 7 C. & P. 446; R.
v, Btevens, Ibid.

8 R, v Murrow, 1 M. C. C. 458;
Henshall’s Case, 2 Lew. C. C. 135.

€ R. v. Briggs, 1 M. C. C. 518,

$ R. v. Buckett, 1 M. & Rob. 6526 ;
Moriarty ». Brooks, 6 C.& P. 684; 2
Whart. & St. Med.. Jur. § 1137.

6 Anon. cifed Ewell on Malp, 316.

? 2 Hale, 185, 186; 2 Hawk. P. C. c.
23, 88, 80, 81 ; Trem. Iint.10; Staundf.
78 5,79 a; 4Co, 40, 41; b5 Co, 120,
121 b, 122; Cro, Jac. 95; Stark, Cr.
L. 375, 380.

& R, ». Tomlinson, 6 C, & P. 379;
Torner’s Case, 1T Lewin, 177; R. w».
Mosley, 1 M. C. C. 27; Com. v. Wood-
ward, 102 Mass. 155; West »v. Stato,
48 Ind. 483 ; State v. Rohertson, 30 La,
An. Pi. L 414; Btate v, Bnell; 78 Mo,
240.
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9 State v. Owen, 1 Murph. 452, See
State v, Moscs, 2 Dev. 452, contra, after-
wards corrected by statute.

Where an indictment merely alleged
the giving of *‘one mortal Druise,”
and it was urged that the dimsnosions
of the brnize ought to have been de-
seribed, Mr. J, Parkesaid : ““ 1 am dis-
posed te go further than the judges in
Mosley’s case, and to say that it is net
necessary to describe the bruise at all,
such rule being, in my judgment,
most eonsistent with eommon sense,”
Tarner’s Case, I Lew. 177.

W State v, Conley, 39 Me. 78; Com.
v Chapman, 11 Cush, 422; Com ».
Woodward, 102 Maszs. 155: Dillon ».
State, 9 Ind. 408; Jones v. State, 35
Ibid. 122; Stone ». People, 2 Seam.
326 ; Lazier », Com., 10 Grat. 708 :
Bmith v, State, 43 Tex. 643.

An indictment which states the
death to have been caused by means
of ravishing an infant, but omits to
aver that a mortal wound or bruise
was. given, i3 defective. R. v». Lad, 1
Leach, 38; 8. C., 1 C. & M, 345,

¢“mortal,’¢ and death therefrom must be distinctly mustbe

averred.*

averred.,

The averment of ¢languishing” is a matier of surplusage, and

may be stricken out as such.®

! Hamby ». State, 36 Texas, 523.
Sec supra, § 519 ; Whart. Cr. Ev. § 134

2 Real v. People, 42 N. Y. (3 Hand)
270, -

3 State ». Moxgan, 85 N. C. 681,

4 R. » Lad, 1 Leach, 96; State v.
Conley, 39 Me. 78 ; Shepherd v. State,
57 Ind. 25 ; State v. Blau, 6% Mo. 317.
See Wood ». State, 92 Ind. 92,

5 Penn v Bell, Addison, 171, 175;

" Btate ». Conley, 39 Me. 78, See Whart.

Crim, Hy, &0 138 & seg.

The causal relation between wound
and death must bestated. Waybright
v. State, 56 Ind. 122. An indictment
which charges that the prisoner did
administer the poison to the deceased,
who took and swallowed it, by means
of which taking and swallowing the
deceased became mortally sick, and
“of the said mortal sickness died,”
is good, without also stating that the
deceased died of the poisoning. R. w.
Bandys, 1 C. & M. 345; 2 Moo. C. C.

237, It i enough to allege that the
deceased died of the wound. It is not
necessary to aver that he died of the
stroke. Btate ». Conley, 39 Mo. V8.
Whers an indictment charged &
prisoner with baving inflicted upon
the deccased a mortal wonnd, of which
mertal wound he did languish, and
Ianguishing did live, * on which said
20th day of June, in the year afore-
said, the said Richard (/'Leary, in the
county aforesaid, died,” it was held,
that it sufficiently charged that the
deceased then died of the mortal
wound inflicted by the prisoner. Lutz
». Com., 29 Penn, St. 441, But death
after the ¢ langnlshing’” must be
averred. State v. Sides, 64 Mo. 383,

An indictment stated that the mor-
tal wound was inflicted on the Tth No-
vember, 1845, and that the deceaged
languislied on until the 8th November
in the year aforesaid, and then paid
“On which 8th day of May, in the
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§ 538.]

CRIMES.

[Book 11

§ 587. The death must appear to have becn within a year and

a day of the wound,!

The date of the death, therefore,

Must have v 12h1
been within 48 well as that of the stroke, must distinctly appear,?
i “d  and for this purpose ¢ immediately’’ is insufficient.? Va-

riance as to either, however, with the qualification Just
announced, is not fatal! The averment that the defendant * killed”
the deceased on a certain day implies that the latter died on such
day,® and when such date is distinctly averred, it is then encugh to
say that the deceased * then and there” died.® It has been held,
however, that this averment is insufficient when it appears that the
blow and the death were at different places.”
¢ Instantly died”” does not sufficiently aver time of death,? thouch
1t i8 otherwise when “ then and there” are added.®
The general effect of the averment “ then and there” is considered

in another work.

Place mnst

§ 538. The indictment at common law should also aver,

be averreq, 101 accordance with the facts, the place of the death of

the deceased.l

year aforesaid, the deceased djed.”
To this jindictment 1tha prisoner
Pleaded not guifty. It was held, that
the insertion of May for November wag
a mistake, apparent on the face of the
indictmont, and would not exelude
_proof of the death subscquent to the
Tth Neveraber, or bo cause for arresting
the judgment. Com. o, Ailstock, 3
Grat. 650. ¥or a similar error see
Btate . Faton, 75 Mo. 588,

The killing of deceased by defendant
must distinetly appear. Stato v, Ed-
wards, 70 Mo, 480,

An indictment against two defend-
antz, which states the death to be the
result of two different injuries in-
ficted by each of the defendants sepa-
rately, on differeni days, is bad. R,
v, Devitt, 8 ¢, & P. 639,

1 Bee supra, § 312; State o, Orrell,
1 Dev. 13%: People ». Are, § Cal. 207
People 2. Kelley, Ihid. 210 ; Edmonson
v. Btate, 41 Tex. 496 ; Harding r. State,
4 Tex. Ap. 355.
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? Btate », Conley, 39 Me. 78 ; State
v. Huff, 11 Nev, 17; Lester r. State, 9
Mo. 638 ; Btate ». Mayfield, 86 Ibid.
135, and cases cited to § 536, Bee
Whart. Cr. PL & Pr. § 131, See, how-
aver, State », Uobbs, 33 La. An. 226.

i Whart. Cr. Pl. & Tr. § 132; State
v. Testerman, 68 Mo. 408,

4 Whart. Cr. PL. & Pr, § 139 ; State
v, laney, 67 N. Car. 467,

& State v. Ryan, 13 Minn, 371,

¢ Btate . llaney, 67 N. Car. 457.

? Chapman v, People, 59 Mick. 357.

% K. v. Brownlow, 11 A, & E. 119;
State », Lakey, 65 Mo. 217.

9 Btate ». Steeley, 65 Mo. 218, See
Com. ». Afistock, 3 Grat. 630 1 Btate ¢
Ward, 9 Mo, Ap, 587; 8. C., 74 Mo. 253,

¥ Whart. Cr. Pl & Pr. § 132, Supra,
& 529,

It 2 Hawk. b. 2, e, 25, 8. 36; 1 Ch.
C.L.178; 3 Ibid. 732; Com. . Linten,
2 Va. Cases, 205; State v, Orrell, 1
Dev. 139, Btute ». Colewan, 17 8. C.
473, Bee this point discussed, supra,

CHAP. 1.] HOMICIDE, [§ 540.

Where the stroke was at one time and place, and the death at’
another time and place, the facts should be speciaily averred,.spem-
fying the day on which the party died, as well as that on which he
was stricken ; for until he died it was no marder.?

§ 539. Where the bill of indictment iz found by the grand
jury a true bill for manslaughter, and ignrframus as to o on
murder, it is stated to have been the English course to or serms
strike out, in the presence of the grand jury, the words afore-
+ maliciously” and ¢ of malice aforethought,” and  mur- thought'

1 der’” re-
der,” and to leave only so much as makes the bill to be der’ re-

one for manslaughter ;2 and this appears to be the practice case 10
at the present-time upon some of the circuits; bub the iuop..
usual course in this country is, unless the emergency of .
the case prevents it, to present a mew bill o the grand jury for
manslaughter. And in England a learned judg(.a went so far as to
aay that this should be done where the grt?.nd jury have rct_v.rned
manstaughter upon a bill for murder, saying, be thought it the
better course to prefer a new bill, although the usual course on the
circuit had been to alter the bill for murder, on the finding ?f the
grand jury.® The omission of the terms * malice afore thought” and
« murder” makes the indictment incapable at common law of sus-
taining a convietion of murder.t If the.re are proper averments of
killing, however, there can be a conviction of manslaughter under
such an indietment. o

§ 540. The joinder of counts, being common to_md:ctments gone-
rally, is discussed at large in another fvorkﬁ It is sufli- 3 00
cient here to repeat that counts varying the statements (1}'31;?;53 ay
of the mode of death are constantly sustained ;* and that

§ 282 ; People ». Cox, 9 Cal. 32; Rigga after the fact t6 2 murder, he may he

v, State, 26 Miss, 81,

11 East P. C.c 5, 8 117, p. 347.
Bee supra, § 202,

¢ 2 Hale, 162.

3 1 Turner's Case, 1 Lew, 176.

s B. p. Nicholzon, 1 East P, C. 346
Com. ». Chapman, 11 Cush, 422; Com.
v Gibzon, 2 Va. Cas. 7¢; Maile . Com.,
9 Teigh, 661. 8ee, for other cases,
supra, § 517, Under Wisconsin statuto,
see Chase v, State, B¢ Wis, 510,

If a person be indicted as accessary

convicted aa acecssary after the fact
to ma.nslaugﬁter, if the offence of the
principal turns ont to be mansiaugh-
ter. R. v. Greenacre, 8 €. & P. 35,
Fither assisting the party to conceal
the death, or in any way enabling him
to evade the pursuit of justice, will
render a party, who knows the offence
to have been committed, an accessary
atter tho fact, Ibid.

& Whart. Cr. PL. & Pr, § 207,

6 Supra, § 525; Com. v Webster. &
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§ 642.] CRIMES. [B0OE 11,

-an indictment for murder charging in one count A. as principal and
B. as accessary before the fact, and in another count B. as prineipal
and A. as accessary before the fact, charges but one offence, and

CHAP. L] HOMICIDE. [§ 543.

N TONT i involuntary dJury may
some jurisdictions, of the misdemeanor of At Fry A

manslaughier.) And on an indictment for murder in mior de-
gree.

such counts are not repugnant.!

XV. VERDICT.

§ 541. Where the jury convicts of manslaughter (or of murder

Convietion

in the second degree), the verdict, in order to be techni-

or acquit-  cally correet, should be, “Not guilty of murder, but

ial of man-

elaughter  SWlEy of manslaughter (or of murder in the second de-
acquits of  gree).”” In Maryland this exactness is held to be essen-

tial® Buf in most jurisdictions such nicety is not re-
quired.® And where the indictment includes murder, and is itself
valid, either a convietion or acquittal of manslaughter, as has been

murder,

gecn, is an acquittal of murder,

The same effcet attends s convie-

tion or acquittal of murder in the second degree, on an indictment

for murder at common law.*

§ 542. On an indictment for murder the jury may find a verdict
of manslanghter or of murder in the second degreeS bui not in

Cush. 295; Hunter ». State, 40 N. I,
L. 495 ;: State ». Baker, 63 N. C. 276,
Dill ». Btate, 1 Tex, App. 278, That
_ this right iz net aflecied by the divi-
sion of murder into degrees, see Cox
v, People, 19 Humn, 430 ; 8¢ N. Y. 500.

1 'Whart. Cr. PL. & Pr. §§ 290-97:
State ». Hamlin, 47 Gonn. 95 ; Hawley
v. Com., 756 Va, 847; ¥People v. Va-
lencia, 43 Cal. 552.

8 Btate », TFlannigan, § Md. 166;
Weighurst v. State, 7 Ibid, 445.

3 See Whart. Cr. Pl. & Pr. §§ 465,
757 et seq. )

4 See fully cases cited in Whart. Cr.
PL & Pr. §§ 465, 742; Com. o. llerty,
108 Mass. 348; People v. Enapp, 26
Mich. 112 ; State v. Lessing, 16 Minn.
80, 187; DeArman ». Btate, 71 Ala.
351 ; Bylvester v. Btafe, T2 Ihid. 201 ;
but see State v. McCord, 8 Eans. 232;
Green v, State, 38 Ark. 221. In Mis-
souri a statnte has been passed modi-
fying thig rule; bat this statute is un-
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congtitutional as to all offences com-
mitted before its passage. Kring v.
Missouri, 107 U. 8. 221, cited supra, §
30,

5 2 Hale, 246 ; Fost. 329; State .
Dearborn, 54 Me, 442; State ». Burt,
25 Vt. 373; MeNevins z. Peopls, 61
Barb. 807 ; Eeefe ». Peopls, 40 N. Y,
348 ; State ». Flannigan, 6 Md. 187 ;
Davis v, State, 39 Thid. 355; Com. v.
Livingston, 14 Grat. 592: Wroe v.
Btate, 20 Ohio St. 460 ; Barnett v, Peo-
ple, 54 IIL 325; Gordon v. State, 3
Towa, 410; Btate v. Lossing, 16 Minn.
80; State ». Martin, 30 Wis. 216;
Jordan v. State, 22 Ga. 545; Bell ».
State, 48 Ala. 685; Hurt v. State, 25
Miss. 378; Watson v, State, 5 Mo. 497;
Htate v Sloan, 47 Ibid. 604; State v
MeCord, 8 Eans. 232; People ». Gil-
more, 4 Cal. 376 ; and see ather cases
cited Whart. Cr. Ev, § 145. As sus-
taining murder in the second degree,
see State v. Dowd, 19 Conn. 388 ; John-

the second degree there can be a conviction of man-

slaughter.?

Joint defendants may be convicted of different degrees.®
§ 543, In New York, on an indictment for murder at common

law, a verdict of guilty, without specifying the degree, is

Verdiet

a verdict of guilty of murder in the first degree.! Bub must speci-

as a general rule, established in many States by statute

fy degree.

(e. g., Maine, Massachusetts, Pennsylvania, Ohie,and California}, in
others as a common law principle, the degree must be designated.®

son ». State, 17 Ala. 618; State ».
Smith, 3 Mo. 139; McPherson v.
State, 29 Ark. 225. Bee other cases
cited Whart. Cr, Ev, § 144,

1 Com. ». (hable, 7 8. & R. 423 ; Wal-
ters v. Com., 44 Peon. 5t 135; but
sec Whart, Cr. PL. & Pr. § 261; and
Hunter ». Com., 79 Peun. 8t. 503;
Bruner v. State, 58 Ind. 159. In Een-
tucky and Lonisiana there can be such
a econviction, Buckner v. Com., 14
Bush, 60; State v. Griffney, 34 La.
An. 37.

Under murder, in Eentucky, de-
fendant cannot be convicied of wilfully
striking. Conner ». Com., 13 Bush,
714,

2 State y. Smith, 53 Mo. 139.

3 Whart. Cr. P1. & Pr. § 755 ; Mick-
ey r. Com., & Bush, 593. Supra, § 236.

4 Kennedy v, People, 39 N. Y. 245;
8. P. Territory ». Romine, 2 New Mex-
ieo, 114; Territory ». Yarberry, 1bid.
391, ) .
§ State ». Verrill, 54 Me. 408 ; State
r. Cleveland, 58 Me. 544; Williams ».
State, 75 [bid. 402; Com. v. Herty, 109
Mass. 348; State », Dowd, 19 Conn.
38%; Ford v. State, 12 Md. 514: State
v. Oliver, 2 Houston, 585; State v.
Town, Wright, 756; Dick ». Biate, 3
Olio 8t. 88 ; Parks v. Btate, Ibid. 101
{(in Obio, however, the indistment
must be special under statute, as there

are no common law crimes) ; Fouts ».

State, 8 Ibid. 98; Hagan v. State, 10

Ibid. 4459 ; State ». Moran, 7 Clarke

{Towa), 236 ; Btate ». Redman, 17 Ibid.

320 (see, however, Btate ». Wease, 53

Ikid, 92); Tully ». People, 6 Mich.

275: Hogan v, State, 30 Wip. 437;

State ». Reddick, 7 Kane. 143 ; Btate v.

Huber, 8 Inid. 447 (by statute); Mo-

Pherson ». State,  Yerg. 279; John-

gon v. State, 17 Ala. 618; Hall w,

State, 40 Ibid. 698 ; Robertson », Btate,

42 Ibid, 509 (by statute) ; Levison w.

State, 54 Ibid. 520 (a case of poison-
ing) ; Storey v. Btate, T1 Ibid. 831;

Eendall v State, 65 Ibid. 492; McGee
v. State, § Mo. 495; Siate v, Upton, 20
Ibid. 387 People v. Camphell, 40 Cal,
129 ; Isbell » State, 31 Tex. 138; Du-
bose ¢, State, 13 Tex. Ap. 4183 Slate
. Rover; 10 Nev. 358.  As to Georgia,
see McGufie v. State, 17 Ga. 497; Wash-
ington v. State, 38 Ibid. 222.

In Massachmsetts, in a celebrated
case which has been the subject of
much discussion, in 1865-6, it was held
that a plea of * guilty of murder in
the first degree,’’ to the ordinary in-
dictment for murder, is good without
ppecifying the facts which make murder
in the first degree, and that on this
a capital sentence could be imposed.
(ireen v. Com., 12 Allen, 155.

In Missouri only the minor degrees

505



§ 544.] CRIMES. [BooK 1T,

In Missouri it is only necessary, by statute, to specify the degree
when a minor offence is found.? In Georgia, a verdict of < guilty of
manslaughter”” 1s regarded as a verdiet of guilty of voluntary man-
slaughter, the highest grade of that offence by statute.?

In some States, where the indictment is specifically for murder in
the first degree, then a verdict of guilty *in manner and form as

indicted,’” is for the first degree.?

As we have seen,! a common law indictment for murder will sus-
tain a verdict of murder in the first degree.

§ 544. At common law—for the reason that in such case the de.

fendant would be convicted of a misdemeanor on a trial

for assaule. 10 Which he, from the form of the indictment, would be

doprived of privileges to which on indictments for mere

No verdict

need be specially found, State ». Bran-
non, 46 Mo, 320.

8ee, further, as to verdicts, Kannen
v. State, 10 Lea, 386 ; Stato ». Potter,
16 Kans. 30 ; State », Rowen, Ibid. 475;
Ford v. State, 34 Ark. 649 ; Wooldridge
v. Btate, 13 Tex. Ap. 443; Walker v.
State, Ibid. 618.

In Pennsylvania, on an indictment
for murder by poisoning, a verdict of
guilty in manner and form ag indicted
is a verdict of guilty of murder in the
firgl degree. Com. ». Barle, 1 Whart.
£25. But if the indietment is one
which fity egually to murder in ihe
second degree, then a general verdiet
of guilty earries only the second de-
gree. Johmson », Com., 24 Penn St
386. But now the verdict, by statute,
must state the degres, Lane ». Com.,
59 Ihid, 371.

In Indiana, where there are no com-
mon law crimes, it iz held that the
indictment must specially desigdatc
the grade nnder the statute; and hence
a general verdict of guilty under an
indictment for the first degree con-
victs of the flrel degree. Kennedy v.
State, 6 Ind. 485. Soe Fahnestock ».
State, 23 Ibid. 231; Snyder ». State,
89 Ibid. 105,
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In State ». Buzzell, 58 N. H, 257,
which was an indictment against an
allegud accessary before the fact to a
murdcr, the jury returned a verdict of
guilty, withont finding whether the
defendant was accessary to mnrder in
tho first or second degree. The prin-
eipal had been convicted of murder in
the first degree, which appeared by
the record, It was raled that the ver-
diet was equivalent to guilty of being
gecessary fomurder in the first degree.

In Garvey ». People, 6 Col. 559, it
was held that a plea of guiliy goes to
the lowest depree.

In some States not only the degres
but the punighment must be specified.
Infra, § 547,

L State v. Brannon, 45 Mo, 329. That
in a verdict for ‘‘ manslanghter in the
second  degree,’” the italicized words
ean be discharged as surplusage, see
Traub v. Biate, 56 Miss. 153.

2 Walch o, State, 50 Ga. 128.

¥ Btate v. Hooker, 17 Vi. 658; Com.
». Earl, 1 Whart, 531 ; White ». Com.,
6 Binn. 17%; State v. Weise, 53 Iowa,
92 ; State ». Jennings, 24 Kan, 642,

4 Supra, § 393.

CHAP, L] HOMICIDE, [§ 647,

misdemeanors he is entitled, there can he no conviction for an
assault under an inpdictment for murder.! In what reapect this rule
has been varied by statute or otherwise, has been discussed else-

where®

§ 545. Where the jury find the homicide is excusable,

Ezcueable

the practice in this country is not to find so specially, but homicide

to acquit.?

acquits.

Accessary

§ 546. A person may be legally convicted as accessary i, cceond
before the fact of murder in the second degree.! degree.

§ 547. In several States, it is incumbent on the jury to designate
the punishment to be inflicted. In such case the statute pesena.

must be followed in the verdiet.®

t 8os Whart. Cr. PL. & Pr. 8th ed.
§ 249,

2 Whart. Cr. P1. & Pr. § 742 ; Whart.
Crim. Ev. § 132.

That such convictions can now behad
both in England and this country, see
R. ». Birch, 7 Den. C. C. 185; Com, v.
Drum, 19 Pick. 479 ; People ». McDen-
nell, 92 N. Y. 657; Seott v, State, 60
Miss. 268; State ». ("Kane, 23 Kan.
244 ; Patergon v. State, 12 Tex. Ap.
8§50, The distinetioms are more fully

tion of pun-
ishment.

given in Whart. Cr. PL. & Pr. 9th ed.
§ 249,

3 Bes supra, § 308,

4 Jones v. Btate, 13 Tex. 168, As to
accessary to manslaughier see supra,
§ 232

5 Walston ». Btate, 54 Ga. § 242;
Green ¢, Btate, 55 Miss. 454, Bee
Whart., Cr. PL. & Pr. §§ 736 e seq.

See, as to specifieation of punish-
ment, Buster v. State, 42 Tex. 3156
People ». Welch, 4% Cal. 67.
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§ 550.] CRIMES. [BooE II

CHAPTER II.

RATE.

DEFIRITION.
Tutent io use force necersary, § 550
I. DEFENDANT’A CAPACITY TO OOMMIT
OFFENCE.
TUnder fourteen, boy presumed to
be incapable of offence, § 551,
Tmpotency a defence, § 552.
Husband may be indieted as ac-
cepsary, § A53.
ATl aiders may be prineipals in
second degree, § 553 .
II. In wHAT OCARNAL ENOWLEDGE
CONSISTE,
Penetration must be proved, but
not emission, § 554,
I, In wuAT WANT OF WILL CONHEIBTE,
# Against her will” is equivalent
to * without her consent,” § 538.
Acquiescenee through fear is not
consent, § 557,
Nor ie acquiescenco of infant, §
558,
Question of acguiescence through
frand, § 559.
And of acquicscence through men-
tal digorder, § 560.
Acquiescence of married woman
under mistake, § 561,
Acqulescence obtained by artificial
stapefaction, § 562,
Acquicseence sfter the act, § 562 a,
How far fraud is equivalent to
foree, § 563,
Prior unchastity of prosecatrix no
defence, § H64,

IV, PARTY AGGRIEVED 45 &4 WITNESS.

Testimony of prosecutrix shounld
be corrchorated, § 565,

She may be corroborated by her
own prior statements, § 506,

Buch evidence to be confined to
eorrcboration, § 567

Prosecutrix may be impeached by
proof of bad chargcter for chas-
tity, and in some Btates by proof
of prior immoral acts, § 568.

V. PLEaniNG.

Two defendanfe may be joined as
prineipals, § 5649.

Rape may be joined with assault,
§ &70. :

Allegation of assault Is unneces-
eary, & 571,

Age peed not be averred, § 472,

¢ Ravigh,” and ‘¢ foreibly and
againet her will,” are essentialy
§ 673,

Zex need not be averred, § 574,

Defendant may be convicted of
minor offence, § 575,

VI. AssAULT WITH INTENT To RAvIsH.

Azgault may be sustained when
rape i8 not consnmmated, § 570,

Foree to be inferred frotu eircum-
stanees, § 676 a.

Assent hars prosecution if know-
ingly given by pereon eapable of
assenting, § 577,

VIL Canval KEXOWLEDGE oF INFANTSE

This indictable by slatute, § 578,

DErixITION.

§ 550. RATE s the act of a man having unlawful earnal knowledge
of a woman without her conscious and voluntary permission.! How

I 8ee Steph. Dig. Cr. L. ¢. xxix.
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; Whitaker ». Stats, 30 Wis, 518.

CHAP, IL] RAPE. [§ 551

far, if such permission be given, the fact that it was obtained by
fraud or through the woman’s ignorance affects the

cage, i3 hereafter discussed.! ¢ Forcibly,” is frequently use foree

introduced as essential to the offence;? but it is not " oo
(except so far as force is an ordinary incident of the act of coition)
requisite in those cases in which acquiencesce is caused by fraud
or stupefaction® DBut ¢foreibly’’ must be alleged in the indict
ment ; though in the cases just referred to the allegation is satisfied
by mere proof of penetration.® 'The intent to use foree, however,
in case fraud or stupefaction should fail, is essential to the offence.’

I. DEFENDANT’S CAPACITY TO COMMIT OFFENCE,

§ 551. At common law a boy under fourteen is irrebuttably pre-
sumed to be incapable of committing a rape,® theugh in
several States in this country this presumption is held to  fourteen,
be rebuttable.” Whether a boy under fourteen is in- DO¥ Pre-

Tnder

sumed to

dictable at common law for an assaclt with intent to gﬂ incapa-

le of

ravish, has heen disputed. The affirmative has been offence,

v Infra, § 559.

2 ] Kast P. C. 434; 4 Bl. Com. 219;
1 Russ. on Crimes, 676-7; Bradley v,
Htate, 32 Ark. 704,

3 See infra, § 563 ; Pomeroy v. State,
94 Tud, 96.

* Iafra, § 573. Bee Com. v. Fogerty,
8 Gray, 48%; Btate ». Johmson 69 W.
C. 55 ; Jones ». State, 10 Tex. Ap. 552,

§ Inifra, § 563; K. » Lloyd, 7 C. &
P. 318; R. v. Stanton, 1 C. & K. 415;
R. v. Case, 1 Den. C. C. 580; 4 Cox C.
C. 220; R.» Wright, 4 F. & F. 967;
Com, #, Merrill, 14 Gray, 415 ; Smith
». State, 12 Ohio Bt. 466; Btate v,
Hagerman, 47 Iowa, 151; BState w».
Erickson, 45 Wis. 88 ; Taylor v, State,
50 Ga. 79; MéNair » State, 53 Ala.
453 ; Dawson w». Stafe, 23 Ark. 116;
Bradley ». State, 32 [bid. 704; Iall ».
State, 22 Wis. 580, For other eases

see infra, § 663,

8 1 Hale, 631 ; Lewis C. L. bi8; R.
v, Eldershaw, 3 C. & P. 396; L. ».
Groombridge, 7 1bid, 682 ; R. v. Philips,
8 Ibid. 736 ; R. ». Jordan, 9 Ibid. 115;

R. ». Brimilow, Ibid. 366; State r.
Sam, Winston (N. C.). 300; State ».
Puagh, 7 Jones (N. C.), 61; Stephen ».
State, 11 Ga. 225, See supra, § 69,

7 People ». Randolph, 2 Parker C.
R. 174; People v. Croucher, 2 Wheeler,
. C. 42 ; Williams ». Btate, 14 Ohio R,
222 . Sinith v Btate, 12 Ohio Bt. 466;
Hiltabiddle v, State, 35 Ibid. 52 ; Wago-
ner v, State, b Lea, 352,

The scction in the Code of Criminal
Procedure (74 O, L. 349, § 81), dis-
pensing with proof of emission, has no
relation to capacity ; and hence it dees
not ¢ enlargs the meaning of the stat-
utory provizion in relation to rape (74
0. L. 245, § 9) as to include persons
not theratofore amenable to that provi-
gion.* If it appear, on the trial of one
charged with rape, that he is a hoy
under fourteen years of age, the bur-
den is on the State to prove eapacity io
commit the crime. Hiltabiddlev. Btate,
35 Qhio 5t. 52. See criticism in 10
Weekly Bulletin, 2232,
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§ 6543 CRIMES. [BooK IL

maintained in Massachusetts ;' and in other States it has been held
that while there is a presumption of incapacity, this presumption
may be overcome by counter proof. But the prevalens opinion is
that in such cases the presumption of incapacity is irrebuttable.3

But whatever may be the limits of the defendant’s capacity as a
direct agent, it is clear that when concerned with others he may,
when otherwise penally responsible, be convicted as principal in the
second degree ;! or of a simple assault, even on evidence of rape.’

§ 552. Impotency is a sufficient defence to an indictwent for the
Tmpotency consummated offence, though not for an assault with 1n-
Js a de- tent.® The suhject of impotency is fully considered in
£nee.

another work.”

§ 553, Though a hushand cannot be convicted of the offence ® he
Husbend  May be tried as the accessary of another therein, and
may el the wife iy o competent witness against both te prove the
accessary.  violence.?

§ 553 a. All concerned as assistants may he convicted as princi-
pals in the second degree ; though only the actual perpe-

All asslst- N .
auls are trafor can be charged as principal in the firat degree.®
principals A woman assisting may be charged as principal in the

degree. gecond degree,l

II. IN WHAT CARNAL KNOWLEDGE CONSISTS.

§ 554. ¢ A very considerable doubt,” remarks Mr. East, ¢ hav-
ing arisen as to what shall be considered sufficient evidence of the

CHAP. 1I.} BAPE. § 5565,

actual commisison of this offence, it is necessary to enter into
an inquiry which would otherwise be offensive to de- . .
gency, Considering the nature of the crime, that it is a Lt);rrg‘tﬁi
bratal and violent attack upon the honor and chastity of butuot
the weaker sex, it seems more natural and consonant to “TCC
those sentiments of laudable indignation which induced our ancient
lawgivers to rank this offence among felonies, if all further inquiry
were unnecessary after satisfactory proof of the viclence having
been perpetrated by actual penetration of the unkappy sufferer’s
body. The quick sense of honor, the pride of virtue, which nature,
to render the sex amiable, hath implanted in the female heart, as
Mr. Justice Foster has expressed himself, is already violated past
redemption, and the injurious consequences to society are in cvery
respect complete. Upon what principle and for what rational pur-
pose any further investigation came to be supposed necessary, the
books which record the dicta to that effeet do not furnish a trace.”
The doubts, however, that existed in England have been put to rest
by the 9 Geo. IV. c. 81, making the least penetration enough. In
this country the proof of emission seems rarely to have been re-
quired ; and, aside from statute, the prevalent opinien here is that
as the essence of the crime is the violence done to the person and
feelings of the woman, which is completed by penetration without
emisgsion, it will be safficient to prove penetration no matter how
slight.! In Ohio proof of emission was once but is no lenger re-
quired.? In New York, by statute, penetration alone is made suffi-
cient to support conviction, without emission,

1 Com. ¢. Green, 2 Pick, 380,

¢ People ». Randolph, 2 Park. C. R.
174.

* BR. ». Lldershaw, 3 C. & P. 3%6;
R. v, Groombridge, 7 Ibid. 58%2; R.
v. Philips, 8 Ibid. 736 ; . ». Jordan,
9 Ibid. 11%; R. v. Brimilow, Ibid.
366; BState ». Bam, Winston N. C.
300; Siate v. Pugh, 7 Jones N. C. 61;
State v. Handy, 4 Harring, 566; and
ses supra, § 6%, Whether absolute
legal incapacity bars an indictment for
an attempt 8 considered elsewhore,
Supra, §§ 183-4.

t R. v Phillips, 8 C. & P. 736; 1
Russ, Cr. 676 e seq.
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& R. v. Eldershaw, supre; State o.
Trugh, supra.

 See supre, § 184; Nuopent v, State,
18 Ala. bZ1.

7 3 Whart. & 8t. Med. Jur. §8 202 e
seq., B15.

# Bee on this point remarks of Bir JI.
Hannen, in 8. A., 89 L. T. (N. 8.)
128,

% 1 Hale, §29; Lord Audley’s Case,
12 Mod. 340, 454 ; 1 St. Trials, 387; 1
Bira. 633. .

W Fnfra, § 569: EKessler ». Com., 12
Bush, 18, Bee SBtate ». Comstock, 46
Iowa, 265,

H Btate v. Jones, 83 N. C. 605.

§ 555. But while the slightest penetration is sufficient, there
must be proof beyond resonable doubt of some,® though the proof

I Bee Btate ». Shields, 45 Conn. 2566 ;
Powers v. Sullivan, Addis. 143; Com-
stock v, Btate, 14 Neb, 205, Bee Btate
v. Le Blane, 1 Treadw. 354; 2 DBrev.
338,

¥ William v, State, 14 Ohio, 222;
Blackbarn ». State, 23 Obio §t. 102, in
which latter case the court guestioned
the former ruling. Sce State », Har-
grave, 65 N. C. 466, holding this to
be necossary, whick proof is now dis-
pensed with both in Ohio and North
Carolina by statute. Supre, § 551.

When, on an indictment for fornica-
tion and bastardy, the witness testified,
‘e forced me; he worked himself
under e, and in that way forced me;
I did not give my comsent;’’ upon &
demyerer to this evidence, it was held
that if was not such as would mdrge the
offence charged in the crime of rape,
but that the defendant might be legally
convicted of fornieation. Com. v, Parr,
5 W. & 8. 345, -

3 R. ». Russen, 1 East P. C. 438;
R. v. Allen, 9 C. & P. 31; R.r. Jordan,
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§ 555.] CERIMES, {Boox 1I,

of this may be inferred from circumstances aside from the statement
of the party injured.! It must be shown, to adopt the phraseology
of Tindal, C. J., and afterwards of Williams, J., that the private
parts of the male entered at least to some extent in those of the
female.? At one fime it was even thought that there must be proof
that the hymen was ruptured,® though this is no longer considered
necessary.? The law may now indeed be considered as settled that
while the rupturing of the hymen is not indispensable to a convie-
tion, there must be proof of some degree of entrance of the male
organ ¢ within the labia of the pudendum ;3 and the practice
seems to be, to judge from the cases just cited, not to permit a con-
viction in those cases in which it iz alleged violence was done,
without medical proof of the fact, whenever such proof is attainable.

CHAP, I1.] . RAPE, [(§ 656,

It secms but right, both in order to rectify mistakes and to supply
the information necessary to convict, that the prosecutrix should
be advised of this at once, 50 that she can take necessary steps to
secure such an examination in due time. If this test be generally
insisted upon, there is no danger of any conviction failing becanse
of non-compliance with it; and on the other hand many mistaken
prosecutions will be stopped at the outset!

ITT. IN WHAT WANT OF WILL CONSISTS.

§ 556. The term ¢ against her will’” was used in the old statutes
convertibly with “ without her consent;” and it may _ Aalnst
now be received as settled law that rape is proved when her will” is

Thid. 118; Penn, v, Bullivan, Add.

Ses R. v. Reardon, 4F, & F. 76 ; People

143 ; Stont ». Com., 11 8, & R.177; w. Tyler, 36 Cal, 522,

Com. ». Thomas, 1 Va. Cas. 307 ; State
v. Leblans, 3 Brev. 339 ;1 Treadw. 354 ;
‘Waller ». State, 40 Ala. 325; Davis n
Btate, 43 Tex. 189 ; Thompson v, Biate,
Ibid. 583; Ward ». State, 12 Tex.
Ap. 174. Hee 3 Whart. & 5t. Med. Jur.
5§ 593 et seq.

1 See R. ». Lines, ¥ C. & K, 393;
State ». Hedges, Phill, (N. C.) L, 231
{everruling State ». Gray, 8 Jones,
170) ; Brauner v, State, 25 Wis. 413;
State o, Tarr, 28 Iowa, 337, Very ques-
tionable is the ruling on this point in
the remarkable ease of Com. ». Beale,
Phila. 4- 8. Nov. 1854, reported more
fully in & Whart. & 8t. Med. Jur.
§6 245, 596, 612, and also in the 8th
edition of the present work, § 535, -

Mero proof by the prosecutriz of
registance and then of unconscigusness
on the part of the prosecutrix (there
being no other evidence) is not enough
to sustain a conviction. Wesley w.
State, 65 Gs. 731,

In Connecticut a conviction has been
gustained on the uncorroborated testi-
mony a8 to penetration of a young
child,. State v, Lattin, 29 Cenn, 389.
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It was formerly thought that if the
female conceived, this was evidence of
congent which negatived rape. This
notion, however, haz long since been
exploded. 1 Hale, 631 ; 1 Hawkins, c.
41, s. 8; Btate . Enapp, 45 N. H. 148,
Omn the cther hand, in this countiry, it
has beer expressly held that an intro-
duction of an averment that the prose-
cutrix was goiten with child does not
vitiate the indietment. U. 8. ». Dick-
ingon, Hempst. C. C. 1. This case was
tried before the territorial conrt of
Arkangay, in 1820,  An extraordinary
fuature of the case is, that the defen-
dant wa3 gentenced to be castrated. He
was pardoned, however, and {lhc sen-
tence consequently was never executed.

2 R, v Allen, 8 C, & P. 31; K. ».
Jordan, Ibhid. 118.

¥ R, v, Gammon, & C. & P, 321, Bee
3 Whart, & 2t. Med. Jur. &5 249, 583,

4 . ». Hughes, 9 C. & P. 752, Bee
R. v, MgRue, 8 Ibid. 641.

5 R. v, Lines, 1 C. & K. 393; R. =
Jordan, 9 €. & P. 118. Eee 3 Whart. &
St. Med, Jur. §§ 249, 593 ¢f seq.; Ste-
phenr w, Btate, 11 Ga. 225,

equivalent

carnal intercourse is effected with a woman without her fo« s
consent, although no positive resistance of the will can ©utber
be shown.® Such being the law, the cases will be now

considered specifically.

1 Bee 3 Whart. & St. Med. Jur. §§ 233
et seq., BI3 ot seq.» Infra, § 585,

2 That the jury must be satisfied
beyond reasonable doubt that there
was no eonsent, see Com. » McDonald,
110 Mass. 405; Brown v. TPeople, 36
Mich. 203 ; State », Burgdorf, 53 Mo.
65 ; People v. Brown, 47 Cal. 447.

3 RR. ». Tletcher, Bell C.C.63; 8 Cox
C. C. 131 R. v, Camplin, infra, § 563;
Btate v, Shields, 45 Conn. 256, and sea
an able exposition of the law to this ef-
foct by Judge Gray in Com. ». Burke,
105 Masy. 376, and cases cited infra, §
855. See, also, R, ». Jomes, 4L.T. N, 8,
154; as io robbery, § 855; 1 Hawk,
c. 41; and on the general questien of
consent, supra, §8 141 of seg. Thatl the
woman subsequently agreed to receive
compensation for the injury is no'de-
fence. State v. Hammond, 77 Mo. 157.

Eelly, C. B., in 1873, on a crown
case roserved, said: I think that

when a child sobmits to an act of

this kind in ignorance, the offence is
YOL. I.—33

consent,””

gimilar to that perpetrated by a man
who has connection with s woman
while asleep, If that were not an as-
sault, our law would be very defec-
tive. [n such a case, consent is out of
the guestion, for o womun whilst asleep is
iR such o slale that she eannot consent, and
the act of eonnection with her under the cir-
cumstances is quite sufficient e constitule an
assoult. Thera are muny cuses which show
that having connection with a woman whilst
asleep, or by @ power which induces the
woman to suppose that it is her Jusband,
amounts to an assuult.”  R. v, Lock, 27
L. T. N. 5 66l. According to another
report (L. R. 2C. C. R. 10}, the lan-
gunage of the Chief Baron was: It is
much like the case of an act done 1o a
persen while asleep. And althongh I
do not gay that connection with a
woman in that stats wonld be rape, it
would be an assaunit.’”’ Apd see particu-
larly fafre, § 677; § 278 of the N. Y.
Penal Code of 1882, includes osses of
this class.
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§ 557.] CRIMES. [Boox 1L

§ 557. Consent, however reluctant, if free, negatives rape ;* but
where the woman 18 insensible throngh fright, or where
Acquies-  ghe ceases resistance under fear of death or other great
cnes . : .
through harm (such fear being gauged by her own capacity) the
fer 12206 consummated act is rape. Thus where a father by his
ferocity establishes “a reign of terror” in his family,
and under this power his daughter remains passive while he has
carnal intercourse with her, this intercourse, effected by terror, and
without consent, is rape.® Nor ig it necessary that there should be
force ecnough to crcate * reasorable apprehension of death.””* Rut
it is necessary to prove in such case that the defendant intended to
complete his purpose in defiance of all resistance.®
It is admissible for the prosecution under this head to give evidence
of the defendant’s bodily strength, and of the prosecutriz’s hodily
weakness,® but not that the prosecutrix knew of the defendant’s bad
character,?

CHAP. II.] RAPE. [§ 559,

While the degree of resistance is an incident by which consent
can be determined, it iz not in law necessary to show that the
woman opposed all the resistance in her power, if her resistance
was honest, and was the utmost, according to her lights, that she
could offer.?

§ 558. The consent of a female of such tender years as to be un-
conseioug of the nature of the act, or even her aiding the Nor i a0.
prisoner in the attempt, is no defence;? and in a case quiescence
before the Court of Criminal Appeal, it was held rape by ©fnfnt
Lord Campbeli, C. J., and all the judges, where a man had carnal
knowledge of a girl of thirteen, of imbecile mind, and the jury
found that it was by force, and without her consent, she being in-
capable of giving consent, but it was mnot found to be against her
will3 In Virginia and Louisiana the rule is applied to girls under
twelvet and in New Jersey to girls under ten years.® The statu-

‘tory offence of sexnal knowledge of children is hereafter discussed.®

t Fnfra, § 077; Peopla v. Dohring,
59 N. Y. 374; State ». Burgdorf, 53
Mo. 65. Bee People v». Morrison, 1
Parker C. R. 626 ; Anderson v. Siate,
41 Wis. 430 ; Btate ». Murphy, 6 Ala.
7655 Oleson ». State, 11 Neb., 276;
Charles o Btate, 6 Eng. (Ark.) 589;
Anshicks v. Btate, 6 Tex. Ap. 524,

? Boe supra, §§ 41 et seq.; Dalt. c.
105, 607 ; 1 Hawk, P, C. ¢, 41; 3 Whart.
& St. Med, Jur. § G06; R. ». Rud-
land, 4 F. & F. 967 ; Biato ». Ruth, 21
Kans. 138 ; Pleasant ». Btate, § Eng.
(3 Ark.) 360; Wyatt v. State, 2 Bwan
(Tenn.), 394 ; Lewis v. State, 3¢ Ala.
44 ; Bharp v. Biate, 15 Tex. Ap. 173.
Whether resistance ceased because it
wag useless and dangerous, or becanse
the prosecutrix uliimaiely consented,
is for the jury to decide; and in the
last case to acquit of the rape. R. o
Ilallett, 9 C. & P 743; Turner ». Peo-

ple, 33 Mich. 363; Wright v. State, 4

Humph. 184, Bee supra, §§ 140 et seq. ;
infra, § 5T6. _

a R.ov.Jones, . R.2C. C. 10; 4 L.
T. N. & 154, See, also, B. v. Wood-
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hurst, 12 Cox €. C. 443; Sharp ».
Btate, ut sup.

4 Walter ., State, 40 Ala, 325, But
sea Terr. v. Potter, 1 Ariz. 421,

5 Supre, § 550; R. v. Wright, 4 P.
& F. 967; Btrang v People, 24
Mich. 1.

‘It i3 submitted that the true rule
must be, that where the man is led
from the conduct of the woman to be-
lieve that ke i3z not committing a erime
kunown 1o the law, the act of connec-
tion cannmot under such circumsiances
amount to a rape. In order to conati-
tute rape there must, it would appear,
be an intent to have connection with
the woman netwithstanding her resiz-
tance. In aecasoof R. » Urry, tried at
Lineoln Spring Assizes, 1873, the above
passage was approved of by Denman,
J. See, also, case cited where Parke,
B., says that the guilt of the accnsed
must depend npon the circumstances as
they appear to him.”” Roscoe's Cr.
Ev, ed. of 1878, p. 648.

€ State v. Knapp, 45 N. H. K8,

? State v, Porter, 57 lowa, 691.

§ 559. As to how far acquiescence produced by surprise or frand -

will be a defence has been the subject of some fluctuation

Omestion of

of opinion in the English courts. At one time it was »pequles-

CELCE

ruled that it wag not an assault with an intent to commit through

a rape for a medical man, under the pretence of adminis-

tering an injection, to induce a woman to kneel down with her face
on the bed, and then to attempt sexual connection with her by sur-

' R. v. Rudland, 4F. & F. 495 ; Com.
v. MeDdonald, 11¢ Mass, 405; Crockett
v. Btate, 49 Ga, 185, BSec Jfenkins o
Btate, 1 Tex. Ap. 346 ; that rape im-

“plies fores in the man and resistanee in

the woman, see Mills », State, 52 Ind.
187; Cf. People v, Dohring, 59 N. Y.
374,

2 R, ». Martin, 9 C. & P. 213, 2
Moody, 123; RE. v. Johnson, L. & C.
632; 10 Cox C. C. 114; see on the
same topic, R. r. Read, I Den. C. C.
377; 2 C. & X. 957 ; CF. Hays v. People,
1 11! N. Y. 351; Smith » State, 12
Ohio 8t. 468 ; 0"Meara ». State, 17 Ibid.

" 515 Moore v. State, Thid. 521 ; State s,

Handy, 4 Harring. 566 : Davenport o,
Com., 1 Leigh, 5588 ; Lawrence v, Com.,

30 Grat. 345 ; State v. Daney, 83 N. C,
§08 1 State ». Cross, 12 lowa, 66; Peo-
ple », MeDonald, ¥ Mich. 15¢; Btephen
v. Btate, 11 Ga. 225 ; Dawson ». State,
23 Ark. 116. As to carpal knowledge
of childrem, see fnfra, § 576.

8 R, v. Fletcher, 8 Cox €. C.131. So
also State v, Tarr, 28 lowa, 3907; 5. 1.,
Btephen v. Bfate, 11 Ga. 225.

¢ Lawrcnee v, Com., 30 Grat. 845 ;
Btate v, Tilman, 30 La. An, pt. ii. 249.
Ignor.;mce by defendant that a girl had
not reached the statutory age is, on
rlatntory prosecutions for abusing 'a
femali child, no defence. Supra, § 88.

& Cliver v. State, 45 N.J. L., 46. Ben
Terr. ». Potter, 1 Ariz. 421,

& fnfra, § 578,
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§ 560.7 CRIMES, [BOOK IL

prise, there being nothing to show ar intent to wse force; but it
was said that it would have been rape had the defendant intended
1o have connection with the prosecutrix by force, and had succeeded.!
It was afterwards held that, when conneetion with a girl is obtained
by inducing her to believe she is at the time submitting to medical
treatment, such consent is no defence to an indictment for an
assault ;? nor to an indictment for a rape.® But it must be a clear
case of ignorance and innocence in the prosecutrix to justify a con.
viction of rape when connection was obtained by the defendant by
such process with her acquiescence,* and a conviction of rape cannot
be sustained where there is proof of consent given by a weak-minded
woman after & mock marriage.® The test is, did the woman velun-
tarily consent, not to something else (e. g., medical treatment), but

CHAP, 11.] RAPE. ' [§ 5690.

consent, is rape.! But the question as to whether the mental dis-
ease is such as to incapacitate the patient from asseuting, is onc fo
be examined with great care. ‘There are many persons laboring
under mitigated insanity who are capable of making contracts, but
who, in a modified degree, are responsible for e¢rime.? For a man
knowingly to have criminal intercouse with a woman of intellect
thus impaired is no doubt peculiarly wrongful ; yet if she be capable -
of consenting, and does consent, it is not rape, And a fortioré is

to sexual intercourse. If she did, this is a defence, no matter how
much she was imposed upon.® The effect of artificial stupefaction
will be considered under another head. That an unconscious sub-
misgion during sleep is rape i3 now settled.?

§ 560. In respect, also, to unconsciousness _through mental dis-
Andae.  ©€38€, must again be invoked the position, that in cases
guiescence  of rape, ¢ without her consent’’ is to be treated as con-

throngh

mental dis- vertible with ¢ against her will.”’® Irom this it follows

order.

that carnal intercourse with & woman ineapable, from

mental disease (whether that disoase be idiocy or mania), of giving

PR, ». Stanton, 1 C. & K. 415.
See to zame effcot R. v, Plattery, 13
Cox C. C. 388; Duon Moran v. People,
25 Mich. 356; Pomuroy ». People, 94
Ind. 96. Bee cazes cited infre, § 563,

2 R, v Case, 4 Cox C. . 220; 1 Den.
C. C. 58C; 1 Eng. L. & Eq. H44,

3 B, ». Flaitery, 13 Cox C. . 388;
36 L. T. (N,8.) 32; L.R.2Q. B.D.
410.

In R. v. Flattery, the defendant kept
a stall in a public warket, and profeszed
to give medical and surgical advice.
He cobtained possession of a girl’s per-
son by pretending that he was going to
perform & surgical operation to cure
her of her illness, She was nineteen
years old, and made afeeble resistance,
and only acquiesced under the belief
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that the prisoner was treating her medi-
cally, and performing a surgical opera-
tipn. The eourt held that there was
no consent to the act of sexunal inter-
course, and that tho prisoner was guilty
of the erite of rape. )

4 Walter », People, 50 Barb. 144.

$ Bloadworth ». State, § Baxt. 614.

& Thid.; State ». Riggs, 1 Honst. C.
C. 120 ; State v, Burgdorff, 53 Mo. 65;
Nuir ». State, 53 Ala. 453 ; Clark r.
State, 30 Tex, 448,

7 B. ». Mayers, 12 Cox €. €. 311; 3
Whart. & 5t. Med. Jurx. §§ 242, 593
seg.  See infra, § 562, Bee § 278 of N.
Y. Penal Code of 1882, which includes

cases of submission through stupor er

weakness of mind.
& Supra, § 556.

1 As to idiocy see this affirmed in
R. v. Pressy, 10 Cox C. C. 635; R. »
Fletcher, 8 Ihid. 134 ; R. v, Barrett, 12
Ibid. 4958 ; L. R. 2 C. C. 81; Stephen
v. State, 11 Ga. 225 ; State ». Tarr, 28
Tows, 397 ; Btate v, Crow, 10 West L.
J. 501 ; 3 Whart. & St. Med, Jur. §f
500 ef seq.; as to mania, R. v. Charles,
13 Shaw's J. P. 746: as io stupefac-
tion, dnfra, § 562: R. ». Ryan, 2 Cox
G. C. 115,

In R. v. Barreit, 12 Cox C.C. 314; L.
R. 2C. C. 81, Kelly, C. B., said: “I am
of opinion that the prisomer, in point
of law, wus guilty of the crime of rape
in this case. I enlirely concur in the
definition of the crime of rape, as given
by Willes, J., in his direction to the
jury, ‘thas if the jury were satisfed
that the girl was in such a statp of
idioey as 1o be incapable of expressing
either consent or dissent, and that the
prisoner had connection with her with-
gut her consent, it was their duty to
find him guilty.” Io this ease the poor
ereature was not capable of giving her
consent. As to the cases of Reg. v,
Fletcher, I cannot see the distinction
betweon them in principle.”

Blackburn, J.: 1 am of the same
opinion. I agree with the decision in
the first case of Reg. » Fletcher, and
think that the correct rule was laid
down in that case. I do net think

* that the court, in the second case of

Reg. v, Fletcher, intended to differ
from the decision in the first case. of
Reg. ». Fleicher. In all these cases

the question iz whether the. prosecn-
trix is an Imbecile to such an extent
as to render her incapable of giviug
congent or exercising any judgment
upon the matter, or, in other words, is
there snfficient evidence of such an
extent of idicey or want of capacity.
In the first cage of Beg. ¢. Fletcher (8
Cox (. C. 134}, and also in the present
case, there was evidence of such an
extent of idiocy in the girl as to lead
the jury to believe that she was incapa-
ble of giving assent, and that therefors
tho connection was without her con-
gsent. In the second case of Reg. v,
Fletcher ¢(L. R. 1 C. C. 39), the evi-
dence of that was much less strong,
and the point reserved for the court
was whether the case cught to have
been left to the jury at all, there being
no evidence except the fact of connce-
tion and the imbecilo state of the girl;
and all that the court said was, that
some evidence of its being against her
will and without her consent ought te
be given in these cases, and that there
was not in that case the sort of testi-
mony on which a judge wounld be jus-
tified in leaving it to a jury to find a
verdict, TUpon the authority of the
decision in the former case of Reg. v.
Floteher, it is enough to say in thig
case that the evidence here was that
the connection was withont the girl’s
consent,”’

® See 1 Whart. & 5t. Med. Jur. §§
50, 122, 242,
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this the case when the man has no knowledge that the woman’s

intellect is disturbed. Ilence, in such cases, if there be consent, a
prosecution for rape cannot be sustained.!

§ 661. In England, having carnal knowledge of a woman under

_ circumstances which induce her to suppose it is her hus-

CAP‘;‘:L?';;‘ band has been held by a majority of the judges not to

3’3;:;;1 amount to & rape ; bat several of the majority intimated
mistaking  that, sh ] i i ir
mistaking  that, s ould the pc:mt again occur, they would direct the
for her jury to find a special verdict.2 In two sabsequent cascs,
husband {s

1o defence, Where the defendants were indicted for rapes under
similar circumstances, Gumey and Alderson, BB.,
directed an acquittal for the rape, but held that the defendants
might be convicted of the assault, under the stat. 7 Wm. IV. & 1
Viet. ¢. 85, 5. 11; and the judges afterwards held, that upon such
conviction hard labor might be added to the sentence of imprisonment.3
In 1854, in a case where the finding was that the defendant got
into bed with a marricd woman and bad eriminal connection, she
being awake and believing him to be her husband, but where at the
same time it was found the intention on his part was not to consum-
mate the act by force in case of discovery, but if detected to desist,
it was held by Jorvis, C. J., Coleridge, J., Alderson, J., Martin, B.,
and Crowder, J., in a case reserved, that this was not rape.*

In 1878, a conviction was sustained by the English Court of
Criminal Appeal in a case where the act was partially completed
with & married woman, she at the time being aslcep, and not con-
senting, or giving the defendant any reason to belicve she consented,
and the connection being found by the jury to be against her will.?

! Crosswell v. People, 13 Mich, 426; DP., R. ». Bweenie, 8 Ibid. 223; R. ».
Baldwin ». State, 16 Tex, Ap. 276; s Barrow, L. B. 1 C. C. 156; 11 Cox (.
case where the disease set up was ocea- C. 191.
sional epileptic fits which had not pro- & R. v. Young, 38 L. T. (N. §.) 540;
Quced intermediate imsanity. See R. 8, C., 14 Cox G. C. 114, Lord Cole-
v, Flotcher, L. R. 1 C. C. 39 ; Btate ». ridge, C. J., Mecllor and Lush, JJ.,
Atherton, 60 Towa, 189 ; Bloodworth v. Clesasby, B., and Lopes, J., assenling.
Btate, 6 Baxi. 614; Btate v. Crow, 10 In this case, Huddieston, B., reported
West. L. J. 501, ) as follows ; *‘ The evidence proved that

2 R. v. Jackson, R. & R. 487, the proseentriz, a8 mairied woman,

3 R. v. Baunders, 8 €. & P. 205, and being partially under the inflaence of
R. ». Williams, Thid. 286. drink on the 2d Felb. 1878, went to bed

4 R. v. Clark, 20 Eng. L. & Eq. 542; {u her lodgiugs in the Seven Dials with
Dears. C. G. 307; € Cox C. C. 412; S, her youngest child about nine o’clock ;
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In 1858, in the High Court of Justiciary in Scotland, it was
held (two judges dissenting) not to be rape, when the carnal inter-
course was effected by the same fraud, there being nothing in the
fact to show whether or no the defendant intended to use force.!

In Virginia, in a case where the evidence was that the defendant,
not intending to have carnal knowledge of a white woman by force,
but intending to have such knowledge of her while she was asleep,
got into bed with her, and pulled up her night garment, which
waked her, using no other force, it was held that this was not an
attempt to ravish within the meaning of the statute.? In New York
it was determined that when the offence was consummated before
the prosecutrix, a married woman, found out that the defendant was
not her hasband, the rape was complete® And so itis said to have

her husband with another child came
home abount midnight.

i About fonr o'clock in the morning,
when all four were asleep, the prisoner
entered the room, the door not having
been locked, got inte bed, in which
were the prosecutrix, her husband, and
the two children, and proceeded fo
have connection with the prosecuirix,
¢ ghe being at the time aslesp. When
ghe awoke, at firast the prosecmirix
thought that it was her husband, but
on hearing the prisoner speak she
looked round, and seeing her husband
by her side, she immediately flung the
prisoner off her, and called out to her
husband.

¢t The prisoner ran away, but hefore
he ecould make his cscape he was se-
cured by a policc-constable. None
of the parties had ever seen the pris-
oner before,

¢ In qnuwer fo gquestions put by me the
jury found that the prosecutriz did nol
eonsent before, afler, or at the time of the
prisoner’s having connection with her, that
# was against her will, and ihat the comduct
of the prosecutriz did not lead the prisoner
to the beliey that she did eonsent.

i1 put the last guestion to the jury
in conseguence of what fell from Den-

man, J., in R. v. Flattery, 2 Q. B. Div.
410-414 ; 18 Cox C. C. 388,

*Upon these findings I directed a
vordict of guilty, but reserved the
question as to whether the cenviction
was right, the Court of Criminal Ap-
peal in R. v, Flattery having expressed
a desire that the ezse of R. v. Barrow
(L. Rep. 1C. C. R, 156; 28 L. J. M. C.
20 11 Cox C. C. 191) should be recon-
sidered.” .

Lord Coleridge, C. J., said : % We are
all of opinion that the addition made
by the learned baron tc the statement
of this case puts an end to any doubt
as to the case,.under the cirecnmstancesy,
being clearly one of rape.”’

The rest of the conrt coneurred.

It may he, however, that this case
may be distinguished from R. ». Bar-
row, by the fact that in R. ». Young
the connection was at least partially
had when the woman was srleep, and
when ghe could not have given assent.
See R, v. Mayers, 12 Cox €. €. 311,

I R. v. Bweenie, 3 Cox C. (. 223.

# Com. ». Fields, 4 Leigh, 648. It
wounld be otherwise if the intent was to
use force. Carter v, State, 35 Ga. 263,

2 People v, Metealf, I Wheel. G G.
378. Sec Walter v. People, 50 Barb. 144.

519



§ 661.] CRIMES, [Book II.

been determined in an anonymous case before Thompson, C. J., in
Albany, at a court of oyer and terminer.! So in an early case, it
seemed to be assumed in Connecticut that a stealthy connection
with a woman, under the impression on her part that it was her
husband, was rape.? A contrary view, however, is taken by the
Supreme Courts of Tennessee,® Alabama,* and North Carolina.?

In Ireland, in 1884, in a crown case reserved before all the
Jjudges, it was held to be rape where the woman assented to the act
under the impression that the defendant was her husband.® And it

secms most consistent with rulings as to consent in other cases, to

hold that consent is not a defence when it was to something essen-
tially different from the act proposed.” We have already seen that
consent is no defence when what the woman agreed to was a medical
operation and not sexual intercourse;® and the same reasoning
obtains when what the woman agreed to was legitimate sexual inter-
course with her husband, and not adulterous sexual intercourse with
a stranger.?  But to make out the offence of rape, the defendant must
have intended to ravish, by force, or by inducing consent under the
belief that he was her husband.

CHAP, IL] RAPR. [§ 662,

§ 562. In England, in a crown case reserved, it was proved thak
the prisoner made the proseentrix drunk, and that when o ot
ghe was in a state of insensibility tock advantage of i, acquics.
and violated her. The jury convicted the prisoner, and tained vy
found that the prisoner gave her the liquor for the pur- N potas-
pose of exciting her, and then having sexual intercourse tion.
with her, and not with the intention of rendering her insensible.
The judges beld that the prisoner was properly convicted of rape.!

A conviction was sustained in Massachusetts, in 1870, in a case
in which the evidence went simply to the fact that the prosecutrix
was at the time of the act unconscious through intoxication, though
there was no allegation that she was made so by the defendant.?
On the other hand, in New York, where such intoxication was
proved, but where there was no evidence that the original intent
was to use force, it was held that rape was not made out under the
particular statate.® To rape, it is_ essential, we ghould remember,

that the act shonld be intended to be done with force and withont

1 Anon., 1 Wheel. C. C. 381,

2 SBtate ». Bhephard, 7 Conn. 54,

3 Wyatt v. Btate, 2 Swan, 394.

4 Lewin v. State, 30 Ala. 54.

B Biate ». Brooks, 76 N, €. 1, resting
in part on the overrnled case of R. o.
Barrow, L- R. 1 (. C. 156.

& R. ». Dee, reported in 31 AL, L. J.
43; Lond. L. T. Jan. 24, 1885,

T Supra, § 150,

& Supra, § 559,

¥ This is put by Paine, C. B., in R.
v. Dee, as follows : * What the woman
consented to was not adultery, but
marital intereourse. The act was not
acrime in law. It would not subjeot
ber toa divorce. Were adultery ¢rimi-
nslly punishable by ourlaw, she wounld
not be guilty. It is lardly necessary
to point out (but to avoid any misap-
prehension I desire te do so) that what
took place was not a consent in fact,
voidable by reasen of his frand, but
something which never was a consent
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ad hoc,’* Lawson, J., said: * The
question is, what must be the nature
of the consent? To my opinion it
must bo consent to the prisoner having
connection with lher, and if either of
these cloments be wanting, it is not
consent. Thus in Flattery’s case,
where she consented to the perform-
ance of & surgical operation, and under
Pretence of performing it the prisoner
had connection with her, it was held
cloarly that she never consented to the
sexnal conmection ; the case was one of
rape. 5o if she consents to her hus-
band having connection with her, and
the act is done, not by her husband
but hy another man personating the
Lusband, there is mo comsent to the
prizoner having connection with her,
and it iz rape. The general principles
of the law ag to the consent apply to this
caze. Toconstitutle consent there must
be the free exercise of the will of &
conscions agent, and therefore if the

connection be with an idist incapable
of giving consent, or with & woman in
a state of unconscicusness, it is rape.
In like manmer, if the consent be ex-
torted by duress or threats of vielencs,
it is mot consent.” )

t Supra, § B5%; R. w. Camplin, 1
C. & K. 746; 8. C,, 1 Den. C. C. 9.
In a leiter to Mr. Denison, by Mr.
Baron Parke (1 Den. C. C. Add. p. 1},
that learned judge, in commenting on
Camplin’s cage, says: **Of the judges
whoe wers in favor of the convietion
severa} thought that the crime of rape
js committed by violating a woman
when she is in a state of ingensibility,
and has ne power over her will, whether
that state is cansed by the man or not
—the aconsed knowing at that time she
was in that state.’” And Tindal, C.
J., and Parke, B., remarked, that in
Btat. West. 2, e. 94, the offence of rape
i deseribed to be ravishing a woman
* when she did not consent, and not
ravishing ageinst her will.” But all
the ten judges agreed that in this case,

where the prosecutrix was made insen-
sible by the act of the prisoner, and
that by an unlawinl act, and where
also the prisoner must have known
that the act was against Der consent at
the last moment she was capable of
excreising her will, because he had
attempted to procure her consent, and
failed, the offence of rape was com-
mitted. Ses, also, comments on this
case in R. v. Page, 2 Cox €. . 133.

2 Com. v, Burke, 1056 Mags. 375, See
State ». Stoyell, 54 Me. 24 In Com.
v. Bakeman, 131-Masa, 577, on ovidenca
of this character ihe defendani was
convicted of aduliery.

8 People v. Quin, 50 Barb. 128. In
this case, althengh Judge Johnson,who
gave the apinion of the Supreme Court,
threw .out doubts as to the spund- .
ness of the ruling in R. ». Camplin,
the deecision was put on the single
gronnd that the legislature having
made carnal knowledge of an intesi-
cated woman ‘an independent offence,
it must be so treated by the conria.
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the woman’a consent.! In all cases of alleged unconseiousness, how-
ever, we should keep in mind the old cantion: Non omnes dormiunt
qui clausos et conniventes habent oculos, It is at the same time
clear, as we have seen, that connection secured when a woman is
bond fide asleep, and known to be such by the defendant, is rape.?
Force is inetdent to the physical character of the act; against the
will (or without consent) wust ho inferred from all the eircum-

stances of the case, to sccure a convietion.?
Acquies- § 562 a. Acquiescence after penetration is held to be

cence after

o o . A -
st no e, Do defence ;* nor, a fortiori, is acquiescence after the act

fence. is consurnmated.®

§ 663. It bas been ruled, in cases where acquiescence was ob-

tained by frand, that the offence, though an assault, is

Now far . . .
fraud is not rape, if the consent was to illegal sexual intercourse ;8
gauivalent  though it is otherwise when the consent was to some-

thing else.” But when the consent was to something

t Supra, § 5560, For cases of convie-
tion for rape committed on a woman
under tle influence of ether, see State
v, Green, 3 Whart. & 5t. Med. Jour.,
4th ed., § 597; Com.». Beale, Ibid. §§
245 et seq., 596, 612,

¥ R. o. Mayers, 12 Cox. C. C. 511;
R. v. Young, supra, § 561,

8 Carter v. State, 30 (a. 263, cited

"dnfra, § 676. See R. v. Cockburn, 3
Cox C. €. 543 ; Com, ». McDonald, 110
Mass. 455; People v. Branshy, 32 N,
Y. 525; and casex cited supra, § 550.

In an interesting pampllet by Dr.,
Stephen Rogers on chloroform (N. Y.
Harper & Bros. 1877}, it is argued with
mach force that for the purposcs of at-
tack chloroform eannot bu effectively
used. See 3 Whart. & St. Med. Jur.
§ 694.

In Gom. v Bezle, ut supra, the right-
ness of the verdict was mucl doubted
at the time, and shorily afterwards,
after & careful rebxamination, and on
the axpresé ground of the doubts en-
tertained, a parden was granied by
Governor Pollock,
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¢ Bee infra, § 577 ; supra, §§ 557, 561 ;
and see Whittaker ». State, 50 Wis.
518, where ' submission’ is distin-
guished from ¢ consent.”

§ Sew supra, §§ 146 ef seq.; Brown
v. Peaplo, 36 Mich. 203 ; Whittaker .
State, B0 Wis, 518,

¢ Supra, § 550, 559; R. v, Case, 4
Cox C. C. 220; 1 Den. €. C. 580; R. ».
Lock, 27 L. T. (N. 8.) 661; 8. C., L.
E. 2 C. C. R. 12; R. ». Williams, 8 C.
& P, 286; R. ». Jackson, R. & R. 487 ;
R. ». Barrow, L. R. 1 C. €. R, 156;
Walter ». People, 50 Barb, 144; Don
Moran . Peopls, 23 Mich. 356 ; Pome-
roy ». People, %4 Ind. 96; Com. ».
Figlds, 4 Leigh, 648; Stephen v, $tate,
11 Ga. 225; Pleasant v, State, 3 Ark.
360; Clark v. State, 30 Tex. 448; and
other cases cited supra, §§ 146, 550, 568,

Queere whether in Eogland this quali-
fleation is now to ba ingisted on. R. v.
Flattery, w supra; R. v. Young, w
SUPTE.

T Supra, § 559,

. husband.* If the witness be of good character; if she

CHAP, IL] RAPE. [§ 565.

else, . g., to medical treatment from a physician, then such con-
senk 15 not a defence.!

§ 564. The fact of the woman being & common strumpet, or the
mistress of the defendant, is no bar, though such fact o
undoubtedly would prejudice her testimony, and is rele- ch:;’;_i?;;‘f
vant for the defence as one of the circumstances from Pprosecutrx
which assent may be inferred.?

To what extent evidence impeaching the prosecutrix’s character
may be recetved will be presently considered. )

§ 565. The party aggrieved is always compe_tent a8 & witness
for the prosecution? and in a case of an iﬂdl?tmcnt. Testimony
against B., a husband, for assisting another man in rav- of prosecu

trix should

ishing B.’s wife, she was admitted as a witness against the ke corrabo-

no defence.

presently discovered the offence, and made sea.rcl} for the oﬂ'endt'er;
if the party accused fled for it, these and the like are concurring
cireumstances, which give greater probability to her evidence.
But, on the other side, if she be of evil fame, and Stafld' unsup-
ported by the testimony of others; if she c?ncealed the injury for.
any considerable time after she had opportunity to c?mplam; if the
place where the fact was alleged to have been committed were such
that it was possible she might have been heard, and she made no
outery, these and the like circumstances justify strong, but no'r: con-
clusive, inferences that her testimony is false.f Un.der ordinary
circumstances it is the duty of the woman injured in this way, or of
her friends, to obtain prompt medical advice; and the omission to

* do 80, in cases of alleged rape, is a fact which subjects the prose-

cution to discredit.” The corpus delicti includes violence done to the
woman ; and if this could be shown by proof aside from ber testimony,
and such proof be not produced, a conviction ought not to be per-

4 . 4 Lord Audley’s Case, Hutt. 116; 1

B i“;:::' §§ 2298, 1 Hale, 62%; Arch. State Tr. 387; 1 Stra. §33; 1 Hale,
by Jerv. 453 ; R. v. Batker, 3 C. & P. 629; 12 Mod. 340, 354, -
589 : Miggios .v. People, 1 Ilun, 307; 5 See Chambers ». People, 4 .
Prail ». State, 19 Oh. Bt. 277, Bee 430; Egler ». State, 71 Ind. 4%, o
Pleasant ». State, 8 Eng. (3 Ark.), & 4 Black. Com. 213 ; 3 Whart. & Bt.

380; Pleusant ». State, 15 Ark. 6243
Wright ». State, 4 Humph. 154, and
cases ¢ited nfra, § H6B.

& Whart. Cr. Bv, §§ 393, 304,

Med, Jur, §§ 593 of seq.

7 People ¢, Hulse, 3 Hilt {N. Y.
309 ; State v. Hagerman, 47 lows, 131;
supra, § 655,
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mitted to stand. Such is the gencral rule at common law.! Tt is

true that convictions have been sustained when resting exclusively

on the testimony of a young child? and of a woman who, at the time
of the alleged act, was under the influence of ether ;% but these are
dangerous precedents; and when corroborative testimony can be
procured, its non-production should tell seriousty against the prose-

cution.$

_-§ 566.' In prosecations for rape, when the party injured is a
fn-tness, 1t is admissible to prove that she made complaint of the
ijury while it was recent;® but the particulars of her complaint

' 1 Hale, 628, 631; 1 Hawk. c. 41,

8. 2; K. v. Gammon, 5C. & P. 321,
Thus where the prosecutriz did not
diselose the offence till interrogated,
&nd continued her intercourse with de-
fendant after the act, this was held
to precinde conviction. Whitney .
Btate, 35 Ind. 503 ; zee 4 Black. Com.
213 ; Cro. Car. 485,
- In Iowa thers can by statute be
no convietion on the sole testimony of
the prosecutrix. State v, McLaughlin,
44 Jowa, 82. And in California the
SBupreme Court has held that no rape
cago shonld ever go to the jury on the
sole testimony of the prosecutriz, un-
sustained by facts and cirenmstances,
without the court warning them of the
danger of conviction on such testi-
mony. People ». Benson, § Cal. 321;
People ». Hamilton, 46 Ibid. 540;
Peaple v. Ardaga, 51 Ibid. 371. But
credibility in snch cases is for a jury,
Boddie ». Btate, 52 Ala, 395.

¥ State ». Lattin, 29 Conn. 389, See
1 Buss. on Cr. by Greaves, 695.

? Com. v. Beale, supra, § 555: 3
Whart, & St. Med. Jur. §§ 245, 596 ;
State ». Green, Ibid. § 597,

t Supra, § 5565; and see Barney o
Peoplo, 22 11l 160,

Berner (fth ed. p. 430) remarks,
that although rape involves a brutal
oblivion of hmnan rights, and a fear-
ful destiny fe the injured woman,
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there are sometimes palliating circam-
stances to be kept in mind. Tbe of-
fence is usnally committed under the
influence of stimulants; temptation
and erime are coincident; znd the re-
ports of prisen inspectors tell us that
with men convicted of rape the crimi-
nal intent is far leas persistent and ob-
durate than it is with fashionable
sedneers, whose profession it is to be-
tray female inmocence, whose desires
ure focalized to this objeet, which they
continuously pursue. Wo are not, so
we must conclude, to punizh rape the
less, but seduction the more,

% Whart. Cr. Ev. § 273; R. ¢, Bra-
zier, 1 East P. C, 444 : R. ». Clarke, 2
Siark. 241;: R. =, Guttridge, 9 €. & P.
471; R. v, Megson, & Ibid. 420; R. .
Walker, 2 M. & Rob. 21Z; ER. ».
Osborne, C. & M. 622; R. . Mercer, 6
Turist, 243; K. =, Wood, 14 Cox C. C.
46 ; Btate ». Niles, 47 Vt. 52; People
. Croucher, 2 Wheel. C. C, 42 ; People
t. Meoltee, 1 Itenio, 19: Baccio w».
People, 41 N. Y. 26%5: Johnson =
State, 17 Ohio, 593 ; Langhlin ». State,
18 Ibid. 99; Burt v. State, 23 Okio St.
304; Stephon ». State, 11 Ga, 225;
MceMath v, State, 55 Ga. 303 ; Hogan
v. Btate, 46 Miss. 274 ; Lacy ». State,
45 Ala. 80¢; Nugent ». State, 18 Ibid.
521; Btate v. Jones, 61 Mo. 232; Ole-
son v, Htate, 11 Neb. 276. ‘That the
witnese proving the ecomplaint may be

CHAP, IL] RAPE, § 566.

have heen held not to be evidence,! except to corroborate her testi-

mony when attacked? And in any view, such statements

May he

cannot be received as independent evidence to show who corrobor-

ated by her

committed the offence. They are admitted simply 88 own

part of the proof of the corpus delicti,? and in this view

azked whethar the prosecniriz named
the eoffender, but mot what name she
gave, pes R. v. Osborne, C. & M, 622;
R. v. Alexander, 2 Craw." & Dix, 126 ;
R. r. MeLean, Ibid. 350; People =,
MeGeo, 1 Denio, 1%. See Whart,
Cr. Ev. § 452,

L Ibid, ; State ». Enapp, 45 N. IL
148 : State v. Ivins, 36 N. J. L. 233;
State ». Jomes, 61 Mo. 232; Pefferling
v. State, 40 Texas, 486 ; Btate v. Gruso,
28 La, An, 952.

& Pleasant ». State, 13 Ark. 624;
contri, Phillips v. Btate, § Humph, 248,
where greater latitude is allowed.
In State ». De Wolf, § Cenn. 83, afier
an attempt to diseredit her story on
crosg-cxamination, it was held ad-
missible, as part of the evidence in
chicf, to corroborate her by proving
ghe teld the story in the same way,
sfter the event; 5. P., State v. Laxton,
78 N. (. 564 ; and see Conkey v, Peo-
ple, 5 Farker C. R. 31, where the rule
was extended, under peculiar cirewmin-

* stances, to the Ausbard’s declarations.

in State ». Kinney, 44 Conn. 153,
State ». De Wolf was affirmed. See,
also, State ». Byrne, 47 Conn. 465. In
Ohio and Michigan the prosecution is
permitted to give the details of what
the proseentrix said immediately after
the event. McCombs ». State, 8 0h.
St. 644 Johneon v. Biate, 17 Ibid.
6593 : Burt » State, 23 Thid. 334,
Brown v. People, 36 Mich, 203. In R.
v Walker, 2 M. & R. 212, Parke, B.,
aaid :—

statements,

* The gense of the thing certainly
is that the juryshould, in the firstin-
stance, know the nature of ths com-
plaint made by the prosecutrix, and
all that she said; but for reasons
which I never could understand, the
usage has obtained that the prosecu-
{rix’s counsel should only inguire gen-
erally whether a complaint was made
by the prosecutriz of the prisoner’s
conduct to her, leaving the connsel of
the latter to bring before the jury the
particnlars of the complaint by cross-
examination.”? .

In Roscoe’s Cr. Ev. p. 26, the follow-
iné distinetion is made :—

1t thus appears that these cases
are unanimous, that where the person
who makes the complaint is called as
a witness, and is competent, the fact
that the eomplaint was made, and the
bare natnra of it, may be given in evi-
denee. Where the person who makes
the complaint is not called as a wit-
ness, eor, on being called, iz found fo
be incompetent, the decisions ars some-
what conflioting. On the one hand,
it has been sought in this caseto in-
trodnce the whole statement ; on the
other, attempts have been made to ex-
clude, under these circumstances, all
evidence about the statement what-
ever. Both contentions have some
countenance of anthority, but it is con-
ceived that neither is ptrictly acourate ;
the true rule being, as is snbmitted, to
admit evidence of the jfact of com-
plaint in all cases, and in nocase to

3 R, v. Megson, 9 C. & P. 420,
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the reply, as well as the statement, when the two cannot be severed,

i8 received.!

Delay, when accounted for, does not exclude such statomeunts,?
though when unaccounted for it throws suspicion on the case of the
prosecution.® The prosecutrix may be cross-examined as to whether
she had made any statements after the alleged assault.*

admit anything more. The evidence,
when restricted fo this extent, is not
hearsay, but, in the sirictest sense,
original evidence; when, however,
these limits are exceeded, it becomes
hearsay In a very objectionable form.
There is every reason, therefore, why
it should be admitted to the extent
indicated, and none why it should be
admitted any further.” See Paople v,
Graham, 21 Cal. 261 ; and see Whart.
Cr. Ev. § 492,

In R.z. Wood, 14 Cox C. C. 48,
the particulars of the complaint were
received,

! K. v. Eyre, 2F. &. F. 579.

t State v. Enapp, 45 N. H. 149;
State v, Niles, 47 Vt. £2. See Stato v.
Marshall, Phill, (N. C.) 49; Btate v.
Peter, 8 Jones N, C, 19,

In several Ameriean jurisdictions it
has been said that *f the substance of
what the prosecuirlx gaid,”” or the
*declarations’ made by her immedi-
ately after the offence was cormnitted,
may bo given in evidence, in the first
instanee, to corroborate hor testimouy.
State v. De Wolf, & Conn. 93 ; McCombs
v. Blate, 8 Ohio 8t. 643 ; Laughlin 2.
State, 18 Ohio, 99 ; State », Poter, 14
La. An. 521; Thillips =, State, 9
‘Homph. 246.

Where the prosecutriz, a servant,
stated that she made almost immediate
complaint to her mistress, and that on

the next day a washerwoman washed
her clothes, on whicl was blood ; but
neither the mistress nor the washer-
woman was ander recognizances to
give evidence, nor were their names
on the back of the indictment, but
they were at the assizes attending as
witnesses for the prisoner; the judge
directed that both the mistress and the
washerwoman should be ealled by ihe
connsel for the prosecution, but said
that he shonld allow the counmsel for
the prosecntion every latitnde in their
examination. R. ». Strener, 1 C. & K.
850,

Where, on an indictment for rape,
the judge trying the case admitted cvi-
dence of the declarations of the injured
party immediately after the event,
theugh she herself had not been
brought as a witness, being at the
time incapable of testifying, such ad-
mission was held error by the Supreme
Court of New York. People z. McGee,
I Denio, 19 {see Com. v. Gallagher, 4
Penn. L. J. 511} ; and soch is the gen-
eral rule. R. v, Nicholas, 2 C. & K.
246; 2 Cox C. C.139; R. ». Guttridge,
9 G. & P. 471; People v. Graham, 21
Cal. 261. See State ». Emigh, 18 lowa,
122. Henee when the prosecutriz is
incapable of testifying on aceonnt of
her immature age, her statements made
in the defendant’s absence, in answer
to guestions put to her by her parents,

8 Higgins ». Puople, 58 N. Y. 377
Etate v. Peter, 8 Jones N.C. 19; Topo-
lanck o, State, 40 Tex. 160,
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4 Maillet ». I'eople, 42 Mich. 262,

CHAP. II.] RAPE, [§ 568.

§ 567. Since such evidenco is admissible merely as corroboration,
it cannot be used to patch out the case of the prosecu- o . .op
tion by supplying new facts,! Thus ona trial for rape, devce I8 Ea
which came before the Virginia Court of Appea;ls, the to corrobo-
main question was as to the identity of the prisoner. -

The female was examined, and although she swore positively that
the prisoner was the person who committed the outrage upon her, she
declined to give a description of him as at the time of the outrage.
The Commonwealth-then introduced a witness to prove the particu-
lars of the description of the person who commit.ted the outrage,
given hy the prosecutrix to the witness on the morning after the rape
was committed. This, for the reason just given, was properly held

inadmissible.? )
§ 568. Whether in a prosecution for rape, the prosecutrix can

be compelled to answer as o prior sexual relation's with Proscon.
other persons than the defendant bas been the subjeet of {37707 e

. . 3 impeached
conflicting rulings. In England, and in geveral of our byp;mof a

1 1 i 10n8 bad charac-
own courts, the conclusion is that while such question bad clarac

may be asked, answers to them will not be compelled,? come
3 k= L
and -in Massachusetts it has been held that in such- prznfofy

i i i . immoral
cases proof of the prosecutrix having had prior con- immoral -

nection with others than the defendant is inadmissible.! ‘

On the other hand, in New York and other States the prose.
cutrix will be compelled to answer questions as to such acts of
illicit intercourse with others than the defendant.® As to whether,

immediately after the alleged act, are State ». Knapp, 45 N. H. 148; Com. ».
not admissible as independent evidence Reagan, 105 Mass. 593 McCombs =
of the crime. Weldon v, State, 32 Ind. State, 8 Ohie St. 643 : MeDermott v.
81. State, 13 Ibid. 332 : Wilson v, Btate, 18
1 Soott v. State, 48 Ala, 420; State . Ind, 392 ; Btate ». White, 35 Mo. 500;
Shettloworth, 18 Minn. 208, Pleasant v. State, 15 Ark. 624 ; Dorsey
2 Brogy v. Com., 10 Grat. 722, v, Btate, 1 Tex. Ap. 33; Peeple v..Ben-—
The admissibility of such declara- son, 6 Cal. 221; Teople o Hamilton,
tions is not affected by the fact that on 46 Ibid. 540. Bee Com. . Ke':?dall, 13
a prior occasion a rape had been com- Masa. 210, and see Whart. Crim. Ev. §
mitted by the defendant on the prose- 473. ) .
cutrix, Btrang ». People, 24 Mich. 1. 4+ Com. v. Harris, 131 Mass, 338,

% R, v. Clarke, 2 Stark. R. 241; I,
v. Hodson, R. & R. 211; aff, in R. v
Yelmes, 12 Cox C. C. 137; L. R.,1C.
C. 334; R, ». Clay, 5 Cox C. C. 146;

& State v, Johnsen, 28 Vi. 512; Slate
r. Reed, 39 Ibid. 417; People ». Ab-
bott, 19 Wend. 192 {though gee People
. Jackson, 3 Parker C. R. 391, and see
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§ 568.] '  CRIMES, [BOOK 1I1.

upon denying such intercourse, she can be contradicted, there is
also a difference of opinion.? The real question in such cases
is, is it material to the issue whether the prosecutrix had pre.
viously such illicit intercourse. That it is no defence to an indict-
ment for rape that the prosecutrix was a woman of loose character
there can be no question; and if the fact of a forcible conncction
against the prosecutrix’s will be established, her prior looseness
would have nothing to do with the issue. On the other hand, when
the issue is consent on part of the prosecutrix, her prior history
as to chastity is logically material, and if so sho should be compelled
to answer such questions, and he exposed to contradiction should
she answer the questions in the negative.? In any view, evidence
may be received as to the woman’s prior connection with the de-
fendant, which is regarded as material to the question of consent,?
and she may be compelled to answer questions as to such connec-

tion* And aside from the woman’s testimony, the defendant has a
right to prove assent by any circumstances from which assent can
be inferred; and among these circumstances is the fact that the
prosecutrix was a woman of loose character, in the habit of receiving
the embraces of men promiscuously.® It has also been held that to
show her loose character, her reputation for chastity may be at-

-question left open in Woode v. People,

56 N. Y. 515); Breonan », People,
7 Hun {14 N. Y. Bupr. Ct.), 171 ; Btste
». Marray, 63 K. C. 31; averrnling
Btate v. Jefferson, 6 Ired. 305; Rogers
2. People, 34 Mich. 345,

In Shirwin ». People, 6% I, 55, it
was held admissible for the defendant
to prove that the prosecutrix, prior 1o
the alleged rape, had earnal inter-
course with other men, the case rest.
ing mainly on the testimony of her
medical attendant that her person
showed marks of recent sexual inter-
courde, she swearing that she was un-
conseious at the time of the alleged
rape.

1 As holding her answers to be final,
see R. ». Cockeroft, 11 Cox €, C. 410;
R. ». Holmes, 12 I1id. 137; L. R.,1 C.
C. 334 ; overruling R. ». Robins, 2 M.
& R, 512; People ». Jackson, 3 Parker
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C. B. 391, As permitting such contra-
dietion, ses Brennan ». People, 7 Hun,
171; Strang v. TPeople, 24 Mich, 1;
Peopls ». 'Benson, 6 Cal. 221 ; and see
R. ». Robins, 2 M, & R. 512, overruled
by R. v. Holmes, supra.

? Seesupra, § 484, That prior friendly
relations belween the parties may be
proved, see lall v. People, 47 Mich,
636.

3 R. v, Martin, 6 C. & P. 562, adopted
by Kelly, C. B., in R. z. Holmes, supra;
R. v. Clarke, 4 Starkie N. P. 241,

1 Ibid. ; People v, Abbott, 19 Wend.
192 ; Btate v. Forshner, 43 N. H. 89;
State v, Knapp, 45 Ibid. 148 ; State ».
Jefferson, 6 Ired. 305; Pleasant v.
State, 15 Ark. 624; People ». Benson,
6 Cal. 221,

5 R. ». Martin, 6 C. & P. 562; Hall
8. People, 47 Mich, 636 ; but see Richie
v. Btate, 58 Ind. 355.

| CHAP, IL.] RAPE. [§ 569.

tacked,! though this reputation must have been acquired defore the
act on trial.?2 I¢ is therefore relevant to prove that the prosecutrix
was a woman of drunken, dissipated habits,® and that she was in
the habit of receiving men at her dwelling-house for the purpose of
promiscuous intercourse.*

¥. PLEADING.?

§ 569. Two defendants may be joined as principals in rape ;°
and an indictment has been sustained, which in one count . g0.
charges Gr: a8 prineipsl in .the first (_!egree, and W. as ﬁ:ﬁf
present, aiding and abettmg, and in another count jﬂi_ﬂi'_i p:iﬁ

il | N
charges W. as principal in the first degree, and G.as ¥

aiding and abetting.?

I R.». Barker, 3 C. & P. 589; R.v. prosecutrix’s character for chastity.

Hodgszon, R. & R. 211; Btate ». Forsh-
ner, 43 N. H. 8% ; State ». Knapp, 45
Ibid. 148 ; Com. v¢. Kendsll, 113 Mass,
210 ; People ». Abbot, 19 Wend. 192;
Woods ». People, 55 N.Y. 515 (but see
People v. Jackson, 3 Parker C. R- 391) ;
McCombe ». State, § Ohio 8t. 643 Mo
Dermott v Btate, 13 Ihid. 3832; Pratt
v, State, 19 Ibid. 277 ; Btate », Jeffor-
gon, 6 lred. 305; State ». Henry, b
Jones (N. C.), 65; Btate ». Daniel, 87
N. C. 507; Camp ». State, 3 Kelly, 417;
Bherwin ». People, 6% I11. 56 ; Pleasant
v. Btate, 15 Ark. 624, This conrse was
taken in R. ». St. Leonards, Londen
(London Law Times, May 24, 31, 1844},
where thiz defence was unsuccessfully,
a8 a matter of fact, set up by Lozd 5t.
Leonarda to an indictment for assaalt
with an intent to commit a rape.

2 Btate v. Forshner, supra.

% Brennan ». Peopls, T Hun, 171.

4 Woods v. People, ut supra.

That for the purpose of identification
prior sexual assanlts by defendant may
Be put in evidence for the prosecution,
see Btate v. Walters, 45 Iowa, 380;
and see Whart. Cr. Ev. §47.

The prosceution may of course intro-
duce rebutting evidence to sustain the

voL. 1.—34

Teople v, Tyler, 36 Cal. 523; McCain
v, Stute, 57 Ga. 390; and ses Turney
v. Btate, 8 8. & M. 104, where this was
permitted ag evidence in chief,

That the progecutrix’s husband’s
declarations are inadmissible to im-
peach her, ses McCombs w. State, 8
Ohio 8t. 643 ; and go as to evidence of
the bad character of her parents, Btate
v, Anderson, 19 Mo. 241,

As has been already seen, the infer-
ence arising from a long silence on
the part of the proseentrixz iz a pre-
smnption not of law, but of fact, to be
passed on by.the jary. Supre, § 566;
Whart. Cr. Ev, 5§ 376-384.

It has been ruled that the prosecu-
trix may be aiked whether the ge-
cused, prior to the act, had not made
improper propositions to her. People
v, Manahan, 32 Cal. 68; K. v. Reardon,
4F. & F, T8,

8 See Whart. Prec. 186 e seq., 203
et seq., for Forms. -

& R. ». Burgess, 1 Russ. on Cr. 687 ;
Strang v. People, 24 Mich. 1. Bee R.
r. Crisham, 1 C. & M. 187 ; Kesslor v.
Com., 12 Bush, 18,

? R. w. Gray, 7 C. & P. 164. Bee
Folke's Case, 1 Mood, C. C. 354
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§ 672} | CRIMES, - [moox 1,

§ 6570. Iiis the practice to join a count for an assault with an

intent to commit the rape with a count for rape itself.t

Rape mzy . . . .

ve joined  and a general verdict of guilty carries the greater of-

with  fence.? But the allegation of an assault is usually made
in the count for rape. :

§ 5T1. The allegation of * assault” is said to be unnecessary 3

Allegation bub without it there cannot be a conviction for the as-
I *oaa- - - -

o e ey Saulb. Whe.n it 1s 1ns_eri';ed, there may be, undgr the
necessary.  present practice, a conviction of the assault.!

§ 572. Age need not be averred, either in respect to the woman,®
Agenced  LOT 10 the man, so a8 to extflude impuberty,’ unless,_ in
not be the former case, the proceeding be on a statute relative
averred, . o

to abuse of female children under a specified age.” Hence,

as will be seen, in the statutory offence of abusing infant children,

age i3 an essential averment® though it is not necessary in an in-

dictment. for rape, under such a statute, to aver age. When improp-
erly used, the limitation may be rejected as surplusage.”” Nor, when
there is a statate fixing a specific penalty on the abuse of a woman
under a certain age, is it necessary, in an indictment for rape, to

CHAP. 1L - RAPE, [§ 574.

§ 573, The words, *ravish,” and ¢ forcibly and against the
will,””? have been held necessary in the indictment; «Rayish”
though in Pennsylvania it was held that the. omission of 403,"orel
tho latter words was not fatal when it was charged that cesential
the defendant < feloniously did ravish and carnally know her;”’® and
it would seem that * ravish™ implies force.* Unlawfully may be
dispensed with.®

§ 574. Sex need not be specifically averred.® Thus, in a case
where an indietment for a rape charged that the defend-

. Sex necd
ant, “ with foree and arms, ete., the said Mary Ann not be
Taylor, etc. ete., then and there violently and against averred.
her will, feloniously did ravish and carnalty knew,” the court will
infer that Mary Ann Taylor was a female.”

An indictment for rape need not allege that the female was not
the wife of the defendant.® Without such averment, however, there
¢an be no conviction under the count for adultery or fornication.?

aver that the woman was above that age.™!

1*Whart. PL. & Pr. §§ 2856-90; Har-
msn v. Com., 12 B. & R. 69; Burk e,
Btate, 3 llar. & John. 426 ; Sate v,
Coleman, 5 Porter, 32 ; State v, Mon-
tague, 2 Mc¢Cord, 237 ; Btate v, Gaffney,
Rice, 431 ; SBteph. v State, 11 Ga. 225;
People v. Taylor, 36 Cal. 253.

A count charging that the prisoner,
a slave, ** with force and arms, in the
connty aforesaid, in and upon one A,
(then and there being a free white
woman} feloniously did make an as-
sanlt, and her, the said A., then and
there feloniously did attempt to ravizh
and carnally know, by force and
against her will, and in said attempt
did forcibly cheke and throw down
the said A.,”" ig not bad for duplicity
or uncertainty. Gresn o, State, 23
Miss. 509, Whart. Cr. PL. & Pr. §
907.
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T Cook v. Biate, 4 Zabr. (N. J.)
8456,

B R, v. Allen, 2 Moody, 179; 9C. &
P. 521; O'Connell ». State, ¢ Minn,
279.

t fafra, § 575.

B Whart. Prec. 186 ; State v. Storkey,
63 N. C. 7; State ». Jackson, 76 Ibid.
209 ; Btate v. Staton, 88 Ibid. 654.

6 Com. v. Seannal, 11 Cush. 547;
Com. ». Bugland, 4 Gray, 7; People v,
Ah Yek, 29 Cal. 575; Wood v. State,
12 Tex. Ap.174; Cornelius v. State, 13
Ibid. 349 ; Whart. Prec. 186.

7 Btate v, Erickson, 46 Wis. 86,

& Whart. Prec. 187, 190. fnfre, § 678,

9 Com, ». Bugland, 4 Gray, 7.

W Iufra, § 595; Mobley v. Btate, 46
Miss. 501,

I Btate v. Gaul, 50 Conn. 579. Bee
Com, v, Sugland, supra.

t (jougleman v. People, 3 Parker C.
R. 15 ; Christian v. Com., 23 Grat. 954;
Davis o. State, 42 Tex. 226, Bec, how-

ever, under Missouri statute, State v,

Meinhart, 73 Mo. 562.

2 Whart. Cr. PL. & Pr. § 263 ; State
7. Jim, 1 Dev. 142, Beo Ilschlep v.
State, 11 Tex. Ap. 301; Corneling v.
State, 13 Ibid. 349. TUnder the laws of
Maine, the act necessary to constiiute
the crime of rape must be done *‘ by
force,’’ and thege words, or something
egually significant, cannot be dis-
pensed with in an indictment. The
word “ violently’? doesg not fullil the
demands of the statute. State ».
Blake, 3% Me. (4 Hezth), 322. Other-
wise as to earnal knowledge of child.
State ». Black, t3 Me. 210, For Geor-
gia practice, ses McMath r. State, 55
Gia. 303. As to Texas, see Williams v.
Btate, 1 Tex. Ap. 90; Gutierrez v
State, 44 Teox. 587. In State ». Wil-
liams, 33 La. An. 334, it was held that
““ yiolently’’ could be substituted for
¢ forcibly.”” ¢ Did rape’’ is not equiv-
alent to *‘ravish,’”” Hewitt v, Btate,
15 Tex. Ap. 80,

% Harman ». Com., 12 8. & R. 6%.

See Com. v. Bennett, 2 Va., Ca. 235;
Whart. Cr. PL. & Pr. § 261. . '

4 Com. . Fogerty, £ Gray, 489; 8.
P., State v. Johnson, §7 N. C. bi.

§ Weinzorpfiin v, State, 7 Blackf.
186. See Whart. Cr. PL. & Pr. § 269,

6 See Com, », Bullivan, 8 Gray,
477 ; State ». Hammond, 77 Mo, 157;
(Greer v, Btate, 50 Ind. 267 ; Anderson
v. State, 34 Ark. 257 ; Tillson v, State,
29 Kan. 4562.

7 Staie », Farmer, 4 Iredell, 224 ; 8.
P., Btaie v. Hussey, 7 Iowa, 409. See
Taylor ¢, Com., 20 Grat. 825.

% Com. ». Seannal, 11 Cansh. 547;
Com. ». Fogerty, 8 Gray, 480; People
v. Esirada, 53 Cal. 600. Under the
Ohiostatute, which prescribes a sevorer
peuslty for rape on danghter or sister
than for other cases of rape, it is held
to be necessary, in an indictment for
rape of the sccond class, to aver that
the woman was not the daughier or
gister of the accused. Howard ». Stats,
11 Ohio §t. 328; sec infra, § 1749,

9 Com. ». Murphy, 2 Allen, 163.
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May be 3§ 575. IIow.far the defendant may be convieted of
of minor ~ minor offences in & count for rape, is elsewhere consid-
offtnce.  gidered.! At common law, in consequence of the dif-
ferences between felonies and misdemeanors as to both procedure
and punishment, there could be no conviction of assault on an
indictment for rape;® but this rule is no longer sustainable on
principle in jurisdictions in which the distinction between felonies
and misdemeanors has ceased to exist, and in many jurisdictions is
abolished by statutc.? And the general practice now is to sustain

CHAP. I1:] RAPE. [} 576 a.

ravish by foree, then it has been held that a conviction for assault
with intent to ravish cannot be sustained.! In such case, however,
if the indictment contain the allegation, there can be a convietion
for an assault with intent to have an improper connection;? or ia
any view, there may be a conviction for assault.? The form of the
indictment is elsewhere considered.?

§ 576 a. Toucking is not necessary to sustain such an indict-
ment.* The intent to use force, however, may be inferred 5 . 10 be
from the circumstances.® Thus, in a case where, when inferred

a verdict for assault on such an indictment.t

VI. ABBAULT WITH INTENT TO RaAVISILS

§ 576. A conviction on an indictment for assanlt with intent to
ravish will be sustained when there was an assault with

Assamlt | .
may be intent o ravish, but the offence was not consummated s
;ﬁﬁfﬁif:ge though at common law, if it should appear that the offence

is uot con-  wag rape, the defendant is entitled to be acquitted of the
assaunlt.” If there be an assault without an intent to

sumimabed.

! Whart. Cr. PL & Ir. § 249. Iufra,

§ 641 a; R. v. Dawson, 3 Stark 63;°

Com. v. Fischbiatt, 4 Met. 355 ; State
v, Perking, 82 N, C. 681, TUnder the
Michigan and Iows statutes there can
be convictionz of assault State ».
Pennell, 56 Iowa, 29 ; Stato v Jay, 57
Ibid. 164; Hall ». People, 47 Mich.
636. That in Massachusetts a defend-
ant may be convicted of incest on an
indictment for rape, see Com. v. Good-
hue, 2 Met. 98.  Such, however, is not
the view generally acecepted. Iufra, §
1751, See Btate v. Thomas, 53 Jowas,
214, But there ean be no conviction,
under the Wisconsin statate, of forni-
cation on an indictment for rape, State
v, Bhear, 51 Wis. 460; and so in
Georgia, Speer v, Btate, 60 Ga, 381,

2 Com. v. Roby, 12 T'ick. 484 ; Brad-
dee r. Com., 6 Watts, 530.

8 Comn. ». Drum, 19 Pick, 479:
Com. ». Dean, 109 Mass, 349 ; Btewart
v. Btate, § Ohio, 241; Rickie v. State,
b8 Ind. 3855; Richardson ». State, 54

532

Ala. 158. Bee People v, Jackson, 3
Hill, 82; State ». Johnson, 1 Vroom,
185, Swpre, § 27.

* Ibid.; R. ». Allen, 9 C. & . 521,
R. v, Guthrie, L. R.1 C. C. 241.  Iufra,
§ 255.

% As to joinder of econnts see Whart.
Cr. PL & Pr. §§ 245, 287, 283, As to
conviction of minor offence, zee Ibid.
§ 742,

¢ R. v, Stanton, 1 C. & K. 415; R,

v. Case, I Den. C. C, 580; 4 Cox €. C,
220 ; Uays v, People, 1 Hill, 351. See
ifra, § 612; and sce Com. ». Thomp-
son, 116 Mass. 346; Biate v. Vadnais,
2} Minn. 382,

7 Bee Com. », Parr. 5 W. & 8. 345 ;
State . Darham, 62 Ga. 558: contra,
Btate ». Bhepard, 7 Conn. 54. The rea-
sons given are (1) merger, a doetrine
which cannot be maintained in juris-
dictions in which there is no longer
any distinetion between felonies and
misdemeanors ; and (2) varianece, the
offences being so utterly different that

the prosecutrix awoke, she found

with her, holding her by the wrist, and he escaped when

the defendant in bed cjreum-
stances.

she called on the family for help, it was held that he might be con-
victed of an assault with intené to commit a rape.” But unless it

there can be no conviction of one on an
indictment for the other, nnless where
the former iz contained in the latter.
Hence, while there may be a convic-
tion of the minor on an indictment for
the major, there can be no eonvietion
on proof establishing the major on an
indietment for the minor. The answer
to the last point is that while the pros-
ecution cannot try for one oftence on
indietment charging another, it can
olect to prosecute for a minor offence,
hy discharging aggravating inecidents.
Bee infra, §§ 641 o, 1344; supra, § 2T;
Whart. Cr. PL. & Pr. § 464, And see
DeGroat ». People, 3% Mich. 124. As
to merger of carnal knowledge of in-
fant in rape, see State v. Woolaver, 77
Mo, 103 ; Btate ». Ellis, 74 Ibid. 385.

t R, ». Stanton, 1 C. & K. 415; R.
v. Case, ut supra; R. v, Lloyd, ¥ C. &_.
P. 31%; Com. v. Merrill, 14 Gray, 415;
Smith ». State, 12 Ohio 5t. 466; Hull
v. State, 22 Wis. 580 ; Garrison z. Peo-
ple, § Neb, 274; State ». Priestly, 74
Mo. 24. See Preisker ». People, 47 I11,
382, and cages c¢ited infre, § 376 e

2 Whart. Cr. P1. & Pr. § 247; R. v.
Stanton, 1 ¢, & K. 415 ; R, v. Saunders,
8 C. & P. 265; R. v. Williams, Ibid.
286; R. v. Case, 1 Den. C. C, 580; 4

Cox €. C. 220; 1 Eng. Law & Eq. 544;
Newell ». Whitcher, 53 Vt, 588, Infra,
4 603.

3 Bee R, r, Dungey, 4 F. & F. 99,
Infra, § 64l a.

* Infra, § 644. B8ee Peoplev. Gitr, 53
Cal. 629.

& Iays v. People, 1 Hill, 351.

6 Bee State ». Mitohell, 89 N. C, 531 ;
Ware v. State, 67 Ga. 348; Walker ».
Btate, 68 Ibid, 832; House », Btate, 8
Tex., Ap- 53; Poterson ». State, 14
ibid. 1&62.

T Carter ». State, 35 Ga. 263, See
State », Neely, T4 N, C, 425, where it
was held that an intent to nae foree
might be inforred from an apparently
violent pursuit, which, however, was
overruled in State v. Massey, 86 Ibid.
658. As sustaining State ». Massey,
see Saddler ». Btate, 12 Tex. Ap. 194 ;
Sauford v. Btate, Ibid, 196. Beo Whart.
Cr. Ev. 9th od. § 734.

A prigener may be ecnvicted of an
assauit with intent te commii a rape, *
without the testimony of the party in-
jured. People ». Bates, 1 [Parker C.
R. 27. Supra, § 555.

An indictment charging an assault
and an * attempt to ravish,” ete,, has
been held insufficient to support a
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§ 671.] CRIMES, [EOOK IL.

appear that the intent was to ravish by force, the defendant must be
acquitted of the aggravated offence.! It has been said that there
can be no convietien of assault in such ease if the object was to
obtain the woman’s consent.? But an attack does not cease to be an
agsault because ifs object i3 to obtain consent to something after
the assault.?

Administering drugs with intent to inflame the passions has been
held in this country to be an assault,* though in England otherwise
at common law.?

The complaints of the party injured, made after the assault, are
inadmissible, unless part of the res gestae.®

© § 577, The question of consent of the party injured as a defence
Assenthars D28 been already discussed in its general bearings,” and
prosceu- it will be pufficient now to state the conclusions alrcady
knowingly reached, blended with the decisions of the courts on the
%g:l;nby particular issue now before us. Volentt non fit in.
m:ﬂi?]gof Jurta i3 the maxim generally applicable ; but in this
relation with qualifications which will now be detailed,

(@) In rape itself, of which an essential element is the want of

consent of the woman, proof of consent necessarily, as has been

seen, destroys one of the conditions of the offence. Hence, there

S

CHAP. 1L] BAPE. [§ bTT.

can be no assault, with intent to commit a rape in cases where con-
seut, by a person capable of consenting, is given.'

(3) In the statutory crime of sexual abuse of a child under ten
years, non-consent is not an essential element, and hence consent is
no defence to an indictment for this offence.? And at common law,
to an indictment for rape of a child of such tender years as to be
incapable of consenting, consent, or even assistance, is no defence.’
But a child of over seven years is not to be arbitrarily roled to be
incapable of consent.*

(¢) An indictment for assault with intent to ravish may be sus-
tained, when the object of the assaunlt was incapable of assent.
And this applies fo cases where such incapacity arises from extreme
infancy,? or from idiocy or mania.® or from intoxication, whether by
aleoholic liquor or by opiates.” With young girls it is for the jury
to consider whether the supposed assent was not the resuit of fear,
or, in cases of assault, of confusion.? :

(d) Tt secms, also, that consent is no defence to assault if the
act is perpetrated with unnecessary violence,® or if the woman does
not know that what is proposed to her is the sexual act ;° as in the
case of the patient who supposed that the act was one simply of

charge of an assanli with intent to
commit rape. Siate ». Ross, 25 Mo,
(4 Joncs) 426. Bee People ». O'Neil,
48 Cal. 287. As to indictment, see
farther Green ». State, 50 Ind. 267;
Joice ». Btate, 53 Ga. 50.

That an attempt to ravish is indict-
able though the attempt was aban.
doned on resistance, see supra, § 187 ;
Lewis v, Btate, 35 Ala, 380.

t R, v. Stanton, 1 C. & K. 415 ; R. ».
Lloyd, 7 C. & I 318 ; Com. v, Merrill,
14 Gray, 415 ; Smith ¢, State, 12 Ohio
§t. 466 ; State v. Priestly, 74 Mo. 24 ;
Hull ». State, 22 Wis. 580; Garrison
#. People, 6 Neb. 274 ; States. Massey,
88 N. C. 658; Sfate v. Donovan, 61
Iowa, 3691 House v. State, 8 Tex. Ap.
53, 567 ; Irving v. State, Ibid. 66,

¢ R. v. Cockburn, 3 Cox C. C. 543.
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8 Infra, § 877,

Jn Com. ». Shaw, 134 Mass, 221, it
was held that it was no defonce to an
indigtment for an assault with intent
to ravish a child, that thoe child was
put iz & position in which arape was
impossible, Bee supra, § 185.

t Com. ». Btratton, 114 Mass. 303.
Sea Peopls v. Carmichizel, 5 Mich. 10.

6 Bec infre, § 610. ’

& Veal v. State, § Tex, Ap. 474,
supra, § 566 ; and in Hornbeck ». Slate,
35 Oh. 8t. 277, where the woman was
&h imbecile, and could not be examined
a8 a witness, but made certain declara-
tions shortly after the commission of
the offchee, it was held that gnch de-
clarations conld mnot by themselves
prove the commission of the offence.

T Supra, § 146.

1 R, ». Martin, 9 C., & P. 215; Z
Moody, C. C.123; R.w. Johnston, L.
& C. 832; 10 Cox C. €. 114; R. v.
Wollaston, 12 Ibid. 180; People v,
Brapsby, 32 N. Y. 528; Btale v
Picket, 11 Nev. 255; Richardson #
Htate, 54 Ala. 158, Supre, § 188,

2 R. . Beale, 10 Cox C. C, 157; L.
R.1C.C.10; R. v Connelly, 26 Up.
Can. Q. B. 323; Cliver ». State, 45 N.
J. Lz 46,  Supra, §§ 146-188, 562, lg-
norance by the defendant that the
prosecntrix was under the statutory
age is uo defence. Supra, § 88. Under
Stat. 33 & 34 Vict. consent of a person
under thirteen to an indecent assault
is no defence. Supra, § H78.

3 Hays v People, 1 Hill (N. ¥.) 351 ;
O'Meara v, Btate, 17 Ohio 8t. 5§16
Btephen v, State, 11 Ga. 225 ; State ».
Johnston, 76 N. . 209; buat see, as
qualifying this, R. ». Kead, 1 Der. C.
C. 377; 3 Cox C. C. 266; R. v

Cockburn, 3 Ibid. 543; People w».
McDenald, 9 Mich. 150; and R. ».
Martin, R. ». Johuston, supra, as to chil-
dren not positively incapable of assent.

4 R. v. Itead, ut supra; R. v. Roadley,
14 Cox C. C. 463; 456 L. T. (N. &)
615,
© B Supre, § '562; snd sce, particu-
larly, R. = Lock, L. R. 2 C. C.10;
Stater. Johnston, 76 N. C. 209 ; though
see State v, Pickett, 11 Nev. 255.

§ Supra, § 560. Bee R. ». Conmelly,
26 Up. Can. Q. B. 323, where [lagarty,
J., argues that mere animal cousent fn
such cage defeats proseention.

7 Supra, §§ 1560, 582,

8 R. v Day, % G. & P. 722; R.w.”
McGavaran, § Cox C. C. 64; RB. »
Fick, 16 Up. Cen. C. P. 379.

8 Infra, § 636.

0 Supra, §§ 559, 561. See Btate v.
Braoks, 76 N. €. 1, where it was held
that an attempt to induce a woman to
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medical {reatment.! In such cases there can be a-conviction for the
assault ; but there can be no conviction of the assault with intent
to ravish, if there were intelligent submission, unless the jury
believe that the intent was to use foree if persuasion failed.2

(¢) If the defendant intended to use force to the end, and the
woman, who for a time resisted, ultimately assented, the defendant
may be convicted of an assault with intent to commit a rape, or of
an attempt.®

(f) And so, also, where the defendant, before consummating
his purpose, was driven or frightened off.¢

VIE. CARNAL ENOWLEDGE OF CHILDREN.

CHAP, IL.] RAPE. [§ 578.

In many jurisdictions the question of consent is settled by the
adoption of statutes providing that carnally knowing & female under
the age of (ten), or carnally knowing a woman over that age
against her will, shall be, etc. As has been already seen,f whelje
a severer penalty is assigned in cases where the person ravished is
under & cerfain age, the indictment, in order to sustain the severer
penalty, must specify the age.? Without such specification, how-
ever, the convietion can be for the offence of rape,® and, as has been
seen, the limitations as to age may be rejected as surplusage,? and
so may terms which, though descriptive of rape (e.g., “force,”
¢ pgainst the will,” ete.), are not necessary ingredients of the

§ 578. By statutes in England and this country, the carnal

This a

knowledge, even with consent, of children, is made, with

statutory  varying limits, a statutory offence. At common law the

offence,

following positions may be laid down :—

(1) When the child is incapable of consenting, or when the consent
is to something else than sexual intercourse, the offence is rape.b

(2) When the child intelligently consents, this.is a misdemeanor
at common law, when not so by statute ; while by statute in some

jurisdictions it is a felony.*

consont to sexual intercourse, nnder
the belief that the defendant was her
husband, was not an assanlt with in-
tent to commit & rape  But see supra,
§ 561.

¥ R. v. Case, 4 Cox C. C. 220 1 Den.
C. C. 580, R. ». Flattery, 13 Cox C. C.
388; R, v. Stanton, 1 C. & K. 415.
Supra, § 55%. .

? Ibid.  Swupre, § H50; Walter ».
People, 50 Barh. 144; Com. v, Fields,
4 Leigh, 648; Pleasant ». State, 8
Eng. (3 Ark.) 360; Clark v. State, 30
Teox. 448. As to fraud, see R, v. Bon-
nett, 4 F. & F. 1105.

3 Supra, §§ 141, 181, 188 ; State ».
Hartigan, 32 Vi. 07; People r.
Bransby, 82 N. Y. 525 ; State ». Cross,
12 lowa, 66 ; Joice v. State, 53 Ga. 50;
Btate v. Montgomery, 63 Mo, 296 ; sec R.

536

#. Hallett, 9 C. & P. 748, and cases
cited supra, § 187,

¢ See supra, §§ 141, 181, I88; State
v. Llick, 7 Jones N, C. (8; Lewis v.
State, 36 Ala. 380, Bee R, v. Wright,
4 F. & F. 967.

& Supra, § 558,

¢ Com. v. Bennett, 2 ¥a. Ca. 235 ;
Lawrence ». Com. 30 Grat. 845 (where
it was also held that under the Vir-
ginia statute, making consent no de-
fence with girls under twelve, mistake
as to the girl’s age was no defence; supra,
§ 88) ; State r. Filman, 20 La. An. Pt.
ii. 1249 ; Btephen . State, 11 Ga. 225
(bholding that mot only infancy, but
feeble mindedness makes consent inop-
erative} ; Cliver ». Btats, 45 N, J. L.
46, where the 1imit is ten years; Ter-
ritory ». Potter, 1 Ariz. 421, See a8
to consent of infants, supra, § 558,

statutory offence.®

“ (Carnal knowledge,” under the statute is to be construed in the
same sense as the same words are construed in reference to rape.
The male organ must be introduced fo some extent within the lips
of the female, though the slightest degree of penetration will be

sufficient.t

1 Supra, § 572,

2 State ». Worden, 46 Conn. 349, and
eages cited in next note.

% R, . Wedge, 6 C. & P. 298; R. ».
Martin, ¢ Ibid, 215; K. =. Nichels, 10
Cox C. C. 476; R. ». Dicken, 14 Ibid,
8; Com. v. Bugland, 4 Gray, 7: State
v. Gaul, 50 Conn. 579 : O’Meara », State,
17 Ghio St. 515; Btate v. Storkey, 63
N. C. '7; State ». Jackson, 76 Ibid.
209: State », Btaton, 88 Ibid. 654;
Vasser v. State, 55 Ala. 264,

¢ Supra, § 572; Mobley v, Blate, 46
Miss. 501.

6 State ». Black, 63 Me. 210; McCo-
mas v, Btate, 11 Mo, 116; Btate ».
Jaeger, 66 Ibid. 173, That it is
engngh to aver “did have carnal
knowledge of,’' etc., see People w.
Mills, 1T Cal. 276.

8 R. v. Lines, 1 C. & K. 323 ; Braner
v. State, 25 Wis, 413, and other cases
cited supre, § 555, That mistake as
to the girl’s age is no defence has been
already seen,, supra, § 88. The stata-
tory limitations as to age of consent,
have also been previously mnoticed

supra, § 558,
537



§ 580.] CRIMES, [BooK II.

CHAPTER IIT,

S0TIOMY.

In socdomy proof of penetration is re-
quired, § 579,

Consent is no defence ; but accomplice
alone not eufllicient to conviet, § H80,

§ 579. SoboMy consists in sexual connmection with any brute

In sodomy

anital, or in sexual connection, per anum, by a man,

proof of with any man or woman. Penctration of the body is

penctration
required,

esgential to the offence,! and so, according to a pre-

ponderance of authority is emission? The aet com-

mitted in a child’s mouth is not cnough.® The term ** sodomy” has

been held to be a sufficiens description of the offence,* and so of the
¢ infamous crime against nature.”’

§ 580. Consent is no defence ;% hut the evidence of a party con-

Consent no

senting to the act is not sufficient to procure a conviction

defevee;  without confirmation; it being held that such party is

hut accom-

plice alone an accomplice, upon whese wunsupported testimony a

not auffi-

elent to conviction would not be sustained.” In any view, con-
convict.  gont cannot be regarded as given by a ehild who, by
reason of infancy, is inecapable of understanding the nature * the

act.®

F Bteph. Dig. C. L. art, 168; 2 Russ.
on Crimes, 638 ; R. ». Jacobs, R. & R.
331, 8ee BR. v. Jellyman, 8 C, & 1.
604. In Iowa, it has been ruled not to
be indictable at common law. Esies v,
Carter, 10 Towa, 400. It is now in-
dictable in Texas by statute, Ber-
gen, ex purte, 14 Tex, Ap. 52. As fo
prior law, see Frazicr », Btate, 39 Tex.
390.

# Stafford’s Case, 12 Co. Rep. 37;
see, however, 3 Inst. 59, 1 Hale P. (.
62%; and see contra, Com, wv. Thomas,
1 Va. Ca. 307..

3 Ibid. Bee generally 1 Hale, §69;
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2 Inst. 58, 59; 1 Hawk. P. (. 4; Com.
v. Thomas, 1 Va. Ca. 307.

¢ State v. Williams, 34 La. An. 87 ;
Bergen, ex parte, ut sup.

5 People ». Williams, 59 Cal. 397;
State v. Williams, 34 La. An.. 87; see
supre, § 16 a.

¢ R, v Jellyman, 8 C. & . 604; R.
w, Allen, 1 Den, C. C, 364; 2 C. & K.
8655 3 Cox C. C. 270,

? 2 Russ. on Crimnes, 6th Am. ed.
698, As 1o corroboration, gee Com. v,
Boow, 111 Mass. 4i1.

5 Bco R. v. Lok, supre, §§ 556, 577.

Whers an adult and a boy of twelve
yoars of age commit an unnatural

CHAP, I11,] SODOMY. [§ 580.

Attempts to commit the offence, and assaults with intent,! are

indictable at common law.?

offence, the adnlt, being the pathie,

may be convicted. K. v. Allen,1Den.’

¢ C 364; T.&M. 55; 20. & K. 869;
3 Cox C. C. 270,

The =aliegation ““had a vemereal
affair,’’is not essential. Lambertson v,
People, 5 Parker C. R. 200,

1t is said in Texas not te be enowgh
to charge the offence in.general terms.
The acts congtituting the offence should
be charged. State v, Campbell, 20
Texas, 44.

An indietment wag held bad in

England for uncertainty which charged
that the two defendants being persons
of wicked and unnatural dispesitions,
did in an open and & public place un-
tawfally meet together, with the intent
of committing with each other, openly,

lewdly, and indecently in that public
place, divers nasty, wicked, filthy,
lewd, beastly, nnnatural, and sodomi-
tical practices, and then and there un-
lawfully, wickedly, openly, lewdly,
and indecently did eommit with the
other, i the sight and view of divers
of the liege subjeets, in the said public
place there passing, divers such prac-
tices ag aforesaid. R. v Rowed, 2 G.
& D. 518; 3 Q. B. 180; & Jur. 3%6.
See Davis ». State, 3 H. & J. 154,

t Bee R. #. Lock, L. R. 2 C. C.12;
12 Cox . C. 244; R. v. Baton, 8C. &
P. 417 ; R. v. Hickman, 1 Mcod. C. C.
34; R. v. Rowed, ¢ supra; People v
Williams, 59 Csl. 397.

3 Bee supra, 8§ 173 af seq.
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CHAPTER 1V.

MAYHEM.E

Mayhem is inflicting wound diminishing | Offence is felony, § 583,

capacity for self-defence, § 551. May be conviction of 1
» esser offenee .
Intent to be inferred from facts, § 582. S8

§ 5681. MaYHEM, at common law, says Mr. East, is such a bodily
Maghem 1s hurt as renders a man less able in fighting to defend him-
;;'g:]‘;t:l"gi_ gel{ or annoy l}ls adversary ; but if the injury be such
minishing a8 disfigures him only, without diminishing his corporal

?&fﬁﬁﬂ;yde. abilities, it does not fall within the crime of mayhem.?
feuce. Upon this distinction, the cutting off, disabling, or
weakening the man’s hand, or finger, or striking out an eye, or
fore-tooth, or castrating him, or, as Lord Coke adds, breaking his
skuil, are said to be maims; but the cutting off his ear or nose are
not such at common law. By statutes, however, in England and
in some of the United States, the offence has been extended, so

ag to cover all malicious disabling injuries to the person.?

1 For indictmeniz in mayhem, see Tully ». People, 67 N. Y. 15. By $
W’hirt. Trec. 192 ¢t seq. 209 of the N. Y. Penal Code of 1882,
Easgt P, C. 393. Bee R. . Hagan, the offence includes all kinds of muti-

8 0. & P. 167 tation, and § 207 prohibits self mutila-
21 ERast P. C. 393; Co. Litt. 126, tion.

288; 3 Inst. 62, 118 Staundf. 33 b; To constitute a mayhem, under the

OHAP, IV.] MAYHEM. [§ 583.

§ 582. Where maiming is proved to have been done, the infer-
ence from facts indicating design is that the act wasdove _
on purpose, and with an intent to maim ;' and wo sudden e inferred
rencontre shall be deemed sufficient to exouse the party O™ Bt
maiming, unless it be done in necessary self-defence against some
great bodily harm attempted by the person maimed, and where
there are no other means of preventing it;? which facts must be
shown by the defence. And under the statutes, while a specific

intent to inflict the particular injury must be shown, the duratien of

this intent is not material, if such antecedent specific intent be
proved.t Consent of the party injured is no defence to an indict-
ment for mayhem.®

§ 583. All mayhems in England are felony, because anciently
the offender had judgment of the loss of the same mem- oOfence is
ber which he had occasioned to the sufferer; but mow oY
the only judgment which remains at common law is of fine and
imprisonment ; from whence the offence secms to have been con-
gidered more in the nature of an aggravated trespass. Lord Coke

an indictment under the same statute, attention is directed to it, is not may-
s intent to disfgure is prima fucle to hem under the statute of Alabama.
be inferred from an sct which does in  State z. Abram, 10 Ala, 928; and so
fact disfigure, unless that presumption substantially in Louisiana. State ».
be repelled by evideuvs on the part of Harrison, 30 La. An. Pt. IL. 1329,

the acensed of & different intent, or al 1 State v Simmong, 3 Ala. 437 ; State
least of the absence of the intent men- w». Girkin, 1 Ired. 121,

tioned in the statute. Btate v. Girkin, 2 State ». Danforth, 3 Conn, 112Z;
1 Ibid. 121. It is not necessary im State v. Evans, 1 Hayw. 281; Btate ».
such case to prove malice aforethonght, Crawford, 2 Dev. 425, Im New York,
or a preconceived intention o commit however, lying in wait, or somo ether
the mayhem, Ibid. act showing premeditation, mnst be

1 Hawk. e. 44, 33. 1, 2; 2 llawk, o. North Curolina statute, by biting of

23, 8. 16; 3 Black. Com. 121 ; 4 Ibid,
205 ; State v. Danforth, 3 Conn. 112;
Foster ». People, 50 N. Y. 598 God-
fray . People, 63 Ibid. 207; Scott v.
Com., & 5. & R. 224 ; Riflcmaker w»,
State, 20 Oh. St. 395 ; Com. ». Haw-
kins, 11 Bush. 603 : State 1. Vowels,
4 Oreg. 324; Bohanoon . State, 21
Mo. 490; Btate ». Brown, §0 Ibid.
141; Eskridge ». State, 25 Ala. 30.
The distinction between the English
and the New York statate iz given in
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an ear, it i3 mnot mecessary that the
whole ear should be bitten off. It is
sufficient if a part only is taken off,
provided encugh 3s taken off to alter
and impair the natural persenal ap-
pearance, and, to ordinary observa-
tion, to render the person less comely.
State v. Girkin, 1 Tredell, 121. In an
indictment for cutting off an ear in
that State, it need not be alleged
whother it was the right or the left
ear, Btate v. Green, 7 Ibid. 3%, In

The putting out an eye is a mayhem
at common law. Click ». BState, 7
Humph. 161; Cem. ». Reed, 3 Amer.
Law Jonr. 140. And an jodictment
under the H5th seetion of the Tennes-
gee Penal Code, for putting outan oye,
mmnst aver that the party was thereby
‘¢ maimed,’” Chick v. State, 7 Humph.
161.

Tie biting off a small portion of the
ear, whicl: does not disfigure the per-
son, and conld only be discovered om
close inspection or examination, when

proved. Godfrey v, People, 63 N. Y, 207.

3 State ». Skidmore, 87 N, C. 509,

4 Seo Foster ». People, 50 N. Y. b9&;
Godfrey v, People, 63 Ibid, 207; 3. C,,
5 Hun, 36%; Burke v, People, 4 Ibid.
48] ; Molette v. State, 49 Ala. 18; Blat-
tery v. State, 41 Tex. §19. .

In indictments for attempt, the par-
ticular part of the body aimed at need
not be spesified. Ridenour ». Btate,
a8 Ohio St. 202, See supra, § 192;
Clark’s Case, 6 Grat. 675,

b Supra, § 142,
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accordingly classes it as an offence ¢ under felonies deserving death,
and above all other inferior offences.”

May be § 584. On an indictment for mayhem’ there may he a

conviction

of Tesacr conviction of any lesser offence (e. g., assault and bat-
offence, tery), which the indictment ineludes.?

' Co, Titt. 127; 1 Hawk. c¢. 44, 8. 3
-2 Hawk. c. 23, 8. 18 ; 4 Blac. Com. 205,
208,

That mayhem is punishable under
the federal erimes act, see U. B. »
Serogging, Hempt. 478.

The technieal offence of maylhem
has never, in Massachusetis, been con-
sidered a folony, either by statute or
at common law. Com. . Newell, 7
Masz, 244, The words *felonions as-
sanlter,”” in the statute, do not make
it felony. Ibid.; State v. Danforth, 3
Conn. 112.

In Georgia, mayhem ig said not to
be felony at common law, except when
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by castration, Adams v Barratt, 5
Georgia, 404.

In Peunsylvania, the practiee is to
charge it as a felony. Com. ». Reed,
3 Amer. Law Jour. 140 ; Whart. Prec.
162, Bee Scott z, Com., 65. & R. 224;
and see Whart, Cr, P & Pr. § 260,

To same effect see Canada ». Com.,
22 Grat, 899; Btate ». Thompson, 30
Mo. 470 ; Btate ». Brown, 60 Ihid, 141.

Az to New York practice see Foster
z. Peopla, 60 N, Y. 508, The indict-
ment in New York must aver premedi-
tated design. Tully », People. 67T K.
Y. 15,

2 Com. v Blaney, 133 Mass. 571.
Infra, § 640,

CHAP. V.] ABDUCTION AND EIDNAPPING. [§ 586,

CHAPTER V.

ABDUCTION AND KIDNATPING.

Tndietment must conform to statutory j Original actors are all principals, § 509,
conditions, § 536. Eidnapping and “inveiglement” speei-

Woman in such case may be a witness, ficully indictable, § 590,

§ b87. False imprisonment necessarily involved,
Indictrent must be in county of offence, § 591,

§ 588,

§ 586. AT common law the abduction of a woman, either by force
or fraud, for the purpoge of defilement has been held not to ¢4 pment
be indictable as an abduetion ;! but when involving force, ,]32,331' gon-
it is indictable as an assault, and in any view it may be statntory
indictable as an atteropt to ravish or to have illicit eon- conditions.
hection. Under the statute of 8 Ilen, VIL cap. 8 from which
several of the American statutes of abduction are taken, and which

in ‘some States is said to be part of the common law, the indictment

! State ». Sullivan, 85 N. C. 506,
where it is said that the statement in
9 Archfold C. P. 301, that abduction is

g0 indictable i nnsustained by 1 East:

P. (. 458; 1 Rusa. on Cr. 569, which
are the antherities cited.

? That whereas women, a8 well
maidens as widowe and wives, having
snbstances, some in goods movable,
and gome in lands and tenements, and
gome Déing heirs apparent unto their
ancestors, for the lucre of such sub-
gtances, have been oftentimes taken
by misdoers contrary to their will, and
afterwards married to such misdoers,
or to others by their consent, or de-
filed :** **That whatsoever persell 0T
persons shall take any woman go
against her will, nnlawfully, that is to
say maid, widow, or wife, such taking
and the procuring and abetting 1o the

same, and also receiving wittingly the
game womsn, so takem againat her
will, shall be felony; and that such
misdoers, takers, and procurers to the
same, and receivers knowing the said
offence in form aforesaid, shall be re-
puted and judged as principal felons;
and upon conviction thereof shall be
gentenced to undergo a confinement in
the penitentiary not less than two nor
more than ten years ; provided always
that this act shall not extend to any
person taking any woman, only claim-~
ing her as his ward or bond-woman. '
3 H. 7, cap. 2; 1 Hale, 660. As to se-
duction, see infra, § 1756.

That under the English statuie {here
may he a conviction of detention, on
proof of Den-return of & ohild, coupled
with evasive nnswers, see R. v. John-
son, 50 L. T, N. 8. 759,
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must allege that the taking was for lucre, in order to show which,
it must be proved that tho woman hkad substance, either real or
personal, or was heir apparent; and it must be further alleged
and proved that she was taken against her will, and afterwards
married to the misdoer, or to some other by his assent, or that she
wag defiled, that is, carnally known; because no other ecase s
within the preamblo of the statute, to which the enacting clause
clearly refers, for it does not say that ¢ whatsoever person or per-
sons shall take any woman against her will,”” but, * whatsoever per-
son or persons shall take any woman se againss her will.””?  If the
“ defiling” were by force it iz no defence that the abduction was
by fraud.?

The statute of 4 & 5 Phil. & M. c. 8, makes it indictable * to
take and convey away,” etc., any maid or woman child unmar-
ried, being under the age of sixteen years, out or from the posses-
sion, custody, and governance, and against the will of the father of
such maid or woman child,” ete. 'This was reénacted and modified
by stat. 24 & 25 Viet. ¢. 1003 It has been held that it is abdue-
tion, under the English statutes, for A. to persuade B. to permit
C. to go away by falsely pretending that he (A-) had a place for
G4 1t is no defence that the elopement took place at the girl’s re-
quest, she having been seduced by the defendant® A temporary
enticement of the girl from the father’s house for the purpose of
illicit intercourse ig within the statute.8 But when two girls run
away togethor, neither abducts the other.?

1 Davis’s Criminal Law, 137; 1 Hale,
660.

It need nof be alleged or shown that
the taking was with an intention to
marry or defile her, for the words of
the statute do not require such an in-
tent, nor does the want of it in any
way lessen the injury. 1 Hawk. c, 18,
53, 4, 5, 6; 1 East P, . 453, As 1o
Indiara ktatute, see Lyons v. State, 52
Ind. 426 ; Osborn v. State, 52 Ibid, 526.

# Beyer ». People, 86 N, Y. 369;
Schnicker v, People, 88 Ihid. 192,

3 See infra, § 1756, for examination
in detail. .

1 R. v. Hopkins, C. & M. 254. Infra,

§ 1756,
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& R. », Biswell, 2 Cox (. C. 259,

¢ B. ». Titamins, Bell, 276, Aliter,
when the girl paid the man a visit of
only a few hoors, he not knowing
whether she had a home or parents.
R. v. Hibbert, L. R. 1C, C. 144. But
see R. v, RBaillie, 8 Cox Q. . 233, As
te who has charge of the girl under
the lowa statute, see State ». Ruhl, 8
Towa, 447, cited infra, §§ 1756, 1761,
That bond fide ignorance as tothe girl’s
age iz no dofence, see R. ». Prince, L.
R.20C. C. 154, Supra, § 8.

7 R. v. Meadows, T C, & K. 399; ox-
plained in R. ». Kipps, 4 Cox €. C.
168,

CHAP, V,] ABDUCTION AND EIDNAPPING. [§ 589.

The statutory offences of seduction and of * enticing” for purpose
of prostitution will be hereafter further considered.!

§ 587. A woman thus taken against her will and married may
be a witness against the offender, if the force were con- Woman in
titued upon her till the marriage ; because then he is 10 snch cuse
husband de jure, or of right, and she may herself prove ¥ b¢a
such continuing force. It has been doubted whether, in
cages in which the actual marriage is good by the consent of ‘the
inveigled woman, obtained after her foreible abduetion, her evidence
should be allowed. Bug the opinion appears to have prevailed, that
it should even then be admitted ; because otherwise the offender
would be permitted to take advantage of his own wrong ; and the
very act of marriage, which is a prineipal ingredient of his crime,
would, by a forced construction of the law, ho made use of to stop
the mouth of the most material withess against him.? There can
be no doubt of her competency, where the marriage was against her
will at the time, notwithstanding her subsequent asgent. For if she
were a competent witness at any time after the crime committed,
no subsequent assent can incapacitate her, much less can any mere
lapse of time ; though these circumstances may affect the credit of
her testimony.® '

§ 588. If a woman be forcibly taken in one county, and after-
wards go voluntarily inte another county, and be therc Indictmeat
married or defiled with her own consest, it has been n],]u;fﬁfi?l
argued that the captor is not indictable in either; for ounty of
the offence, which consists in the forcible taking and :
subsequent marriage or defilement, is not complete in either. But
if the force is continued upen her at all in the county into which
she was so taken, the offender, so it is said, may be indicted there,
although the actual marriage or defilement afterwards took place
with her own consent..t

§ 589. Though not enly the misdoers themselves, but the pro-
curers and any who wittingly receive the woman so taken Origtoal
against her will, are made principals by this statute, yet actors are

. he who ouly receives the offender himself is but an ac- ;E{me‘
v Infra, § 17586, 11 Hawk. c. 16,8, 11; 1 Bast P. C.
2 4 Bl Com. 209; East P. . 454. 453; 1 Rass, on Cr. 718. But ses
Bee Whart, Cr. Ev. § 394. supra, § 288.
3 Kast P, C. 454. Infra, § 1710,
voL. T —85 545
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cessary after the fact. And those who are only privy to the mar-
riage, and not to the forcible taking, she consenting thereto (which
must be inferred where the woman is under no constraint at the time
of the marriage), are not within the statute.! Tt is no excuse that
the man who marries her was not the suthor of the original force.?
§ 590. Kidnapping, which is seizure and removal for the purpose
) of transportation, enslavement, or involuntary scrvice,
Ef;iﬂd has been held to be an offence at common law,? and i3
:liﬂj‘;?fgég'e_ punished by fine and imprisonment.* As kidnapping is
cifically o be considered the procuring the intoxication of a sailor
indictable. . . B

and his surreptitions removal to a ship, even though the

destiny of the ship be not to another State or eountry.®
+ Consent is no defence to the indictment when not given volunta-
rily and intelligently by a person of sufficient age to exercise an

intelligent and free choice.® And under the New York statute .

congent will be no defence when frandulently ohtained.”
Statutes exist in several jurisdictions making the abduetion of
children indictable. TUndsr these statutes it has been held that

L 1 Mawk. o. 16, 88, 9,10: 1 East P. Allen, 518; Hamilton ». Com., 3 Pen.

CHAP. V.] ABDUCTION AND KIDKAPPIKG. [§ 591,

ncither transportation to a foreign country, nor actual violence and
force* need be proved. When by a decree of divorce a child is
given to the mother’s custody, it is abduetion under the statute for
the father to carry the child away from such custody.?

Uunder a federal statute the ¢ inveiglement’” of children for the
purpose of involuntary service in the United States is made spe-
cifieally indictable,* nor is consent by such ehild a defence.®

Inveiglement as an element of seduction will be hereafter con-
gidered.®

§ 591. False imprisonment, which iz an unlawful physical re-
striction of corporal liberty, and which will be hereafter
discussed in its relations to assault, is to be viewed, also, g}‘f‘i{i“gnﬂ;nt
in its relations to ghduction. There can be no abdue- necessarily
. . . . . . . involved.
tion without false imprisonment, under which term is
included all corporal detention by foree.® The force, however, need
not be tactual. It is enough if, by fear of a greater evil, the party
coerced submit to the detention.? It is false imprisonment, also,
to unlawfully prevent a traveller from procceding on his errand on
a public road, even though he i3 not precluded from going back.®
Excessive discipline, also, may be a false imprisonment, as where a

. 452-53.

? Hawk. ¢. 16, 38. 7, §; 1 East P. C.
454.  Infra, § 1710

3 State ». Rolling, 8 N. H. 550 ; Peo-
ple ». Ebnor, 23 Cal. 158; 1 East D
C. 430. Bee Com. v, Westerveli, 11
Phila. 561.

4 4 Bl. Com. 218,

Whore a person having in his cns-
tody & mulaito boy, six years of age,
whe had been placed with him by the
overseers of the poor of a town, sold
him to a persen residing in another
State, with tho intention that he should
be earried into that State, and lield in
gervitnde mniil he arrived at the age
of twenty-one years, and he carried the
boy into another town and delivered
him there, it was held that he was
guilty of kidnapping. Moody v Peo-
ple, 20 T1l. 315.  See Btate v. Whaley,
2 Harring. 538; and for statutory
cazes geo Com. v. Blodgett, 12 Mete, 56
(supra, § 411); Com. v. Nickergon, 5
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& W. (Penn.) 14%; Thomas v. Com.,
2 Leigh, 741.

The requisites im an indictment
would seem to be, an averment of an
assault, and the carrying away, or
transporting the party injunred, from
his own country into another, unlaw-
fully and against his will. Click .
State, 3 Texras, 284. It is not suficient
to charge the defendant with kidnap-
ping generally ; the indictment should
state specifically the facts and circnze-
stances which constitute the offence.
Ibid.

& Hadden v. Peopls, 25 N, Y. 372;
People ». Chu Quong, 15 Cal. 332.

By the New York Pensl Code of 1882,
kidnapping, in § 211, inclodes wilful
confining of ancther against his will
without authority of law.

6 Supre, §§ 146, 150. Hadden v.
People, ut supra. Com. ». Davenport,
1 Leigh, 588.

7 Schnicker v. People, 88 N. Y. 182,

father confined a sou in a damp, dark cellar.®  Arrest and deten-
tion, also, by an officer, real or pretended, acting without anthority,
constitute false imprisonment.? An unlawful imprisonment in itself

involves an assault.'?

1 State v, Rolling, § N. H. 550; Peo-

ple v. Chu Quong, 15 Cal. 352,

2 Com. v. Nickerzon, 5 Allen, 518;
Moody ». People, 20 Ill. 315; Redficld
v, State, 24 Tex. 133.

3 State ». Farrar, 41 N. H. 53.

¢ 11, B, v. Aucarela, 17 Blatch. C. C.
423

& Tbid, Supra, § 146.

& Infra, § 1765,

7 Infra, § GO9.

# R.v. Webb, 1 W. Bl 19; State v.
Lollins, 8 N. H. 550 ; Jones v. Com., 1
Rob. Va. T48; Swmith » State, 7
Humph. 43 ; State » Lunsford, 81 N.
C. 628 ; State ». Dineen, 10 Minn, 407 ;
Btate ». Edge. 1 Btrob. 91; State ».
Guest, 6 Ala. 778 ; Barber v. State, 13
¥la. 675 ; Harkins v. Btate, § Tex. Ap.

453, See infra, § 613. That the place
of detention has jurisdiction, see La-
vina . State, 63 Gu. 513. '

# Ibid. That an arrest need not be
by tactual force, see Whart. Cr. P1. &
Pr. § 8; Johnson ». Tompkins, Bald,
601 ; llerring ¢. State, 3 Tex. Ap. 108.

That wnavoidable delay in taking
bail is not false imprisonment, see Car-
2ill ». Btate, B Ibid. 431.

¥ Bloomer ». Btate, 3 Sneed, 66;
Smith »,5tate, 7 linmph. 43 ; Harkins
v, Btate, 6 Tex. Ap. 452.

U Fletcher v, People, 52 I11. 395,

W Francisco v. State, 24 N. J. L. (4
Zah.) 30; Vanderpool v. State, 34 Ark.
174.

B Infra, § 609.
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CHAPTER VI.

ABORTION,

CHAP. VL] ABORTION, [§ 592,

to stay waste That the destruction of an infant before quickening
is a misdemeanor at common law, has been held in Pennsylvania
and North Carolina.? A contrary view, at common law, has beea
expressed in Massachusetts,® in New Jersey,! in Iowa,® in Ken-
tucky,® and in Missouri.” The questions that arise when the child,
wounded before birth, dies after birth, have been already distine-
tively considered.® The common law offence, it should be added, is
in several jurisdictions absorbed in or modified by statute.’

Producing an zbortion iz an offence ab
common law, § 592. )

‘Woman a witness for the prosecution, §
503,

Consent no defence, § 594.

Otherwise as to necessity, § 595.

Non-pregnancy oo defenee to indietment
for attempt, wor incflectiveness of
meane, § S,

Tndictment mwust be special, § 597,

Evidence inferegtial, § 508.

All parties coucerned indictable, § 599,

§ 592. AT common law the destruction of an infant unborn is a
o misdemeanor, supposing the child to have been born
Abortion  goqqd 3 though if the child die subsequently to birth from

an offence

at common wounds received in the womb, it is homicide? even
though the child is still aftached to the mother by the

law.

umbilical cord.® Destruction of the infant after quickening is agreed
on all sides to be an offence at common law ; though whether it is
so before the infant has quickened has been doubted at eommon
law.* In determining this question we must remember that the
civil rights of an infant in ventre sa mere are equally respected ab
every period of gestation; and it is clear that, no matter at how

early a stage, he may be appointed executor ;® is capable of taking

ag legatee,S or under a marriage settlement ;7 may take specifically
under a geuneral devige asa “child ;”’® and may obtain an injunetion

t 1Russ. on Cr. 671; 1 Vesey, 86,3
Coke’s Inst. 50 ; 1 Hawlk. ¢. 13, 8. 16 ;
1 Hale, 434 ; 1 East P. C. 90 3 Chitty
C. L. 798. See 3 Whart. & S, Med.
Jur. 84-107; and Elwell’s Mod. Jur.
§ 243, ete.

2 B. v. Benior, 1 Mood. C. C. 346; 3
Inst. 50. See supra, § 443,

1 R. ». Trilloe, 3 Meod. C. C. 260;
1 C. & M. 650.

t Com. ». Bangs, % Mazs. 387 ; Com.
», Jackson, 15 Gray, 187; 3 Whart. &

b48

8t. Med. Jur. §§ B4 et seq., §§ 861 ef seq. ;
Guy’s Med. Juris. tit. ApoRrioN; 1
Beck, 172, 192; Lewis C, L. 10. See
1 Russ. on Cr. 6681; 1 Vesey, 86; 3
Coke’s Inst. 50; 1 Hawk. ¢. 13, 8. 1§;
Bracton, 1. 3, . 21,

5 Rac. Ab. tit. Infants.

§ 2 Vernon, 710,

? Swift ¢. Dufield, 5 5. &R.38; Doe
». Clark, 2 H. BL. 399 ; 2 Ves. Jr. 673;
Thellussen . Woodford, 4 1bid. 340.

8 Fearne, 429.

t 2 Vernon, T10.

% Com., ». Demain, ete., § Penn. Law
Jour. 29 ; Brightly, 441 ; Mills », Com.,
13 Penn. Bt. 631; Lewis €, L, 13;
State v. Slagle, 83 N. C. 630,

The weight of medical authority is
that quickening is & mera ciroumsiance
in the physiological history of the foo-
tus, which indicateg neither the com-
mencement of a new etage of uxistence,
nor an advance from one siage to an-
other ; that it is nheorfain in its pe-
riods, sometimes coming at three
months, sometimes at five, sometimes
not at all; and that it is dependent so
entirely npon foreign influences as even
to makae it & very incorrect index, and
cne on which no practitisner can de-
pend, of the progress of pregnaney.
Seu B. v. Wycherly, 8 C. & P. 265,

It is remsarkable that both in Massa-
chugetts and New Jersey a leading
English case on this point was not re-
ferred to, where, in an investigation
before a jury of matrens, Garney, B.,
said, after taking medical coanset,
# Quick with c¢hild, iz having con-
ceived ; with guick child is when the
child is quickened,” R.w. Wycherly,
8C. & P. 265. This view modiliez the
common law authorities against the
indictabilty of the offence.

That * gquickness'' means activity
perceplible to the mother, see R, v. Phil-
iips, 3 Camp. 73, 76; Com. v. Reid, 8
Phila. 385, Paxson, J.

% Com. v. Bangs, % Mass. 367 ; Com.
v. Parker, 9 Met. 263. Otherwise by
statute, see Com. ». Weod, 11 Gray,
85 ; Com. ». Jackson, 15 Ibid. 187.

1 Btate ». Cooper, 2 Zab. 57,

¢ Aprams ». Foshee, 3 Clarke, 274;
and see Hatfield ». Gano, 15 Iowa, 177;
Evans v. People. 49 N. Y. 386, Fora
disenssion of the term *‘ miscarriage®
geo Bmith v, State, 33 Me, 48. For a
notice of medical anthorities see Tth
edition of thiz work, §§ 1223 et seq.

§ Mitchell v, Com., 78 Ky. 704,

7 Btate v. Emerick, 13 Mo. Ap. 493.

8 Supra, § 445,

% For statniory cases, see Com. w.
Wood, 11 Gray, 86; Com. ». Brown,
14 Gray, 419; Com. ». Jackson, 1b
Gray, 187 ; People ». Lohman, 2 Bar-
bour, 216 ; 8. C., 1 Comst. 378 ; People
v. Stockham, 1 Parker C. R. 424; Puo-
ple v, Davis, §6 N. Y. 95; Moody 'v.
State, 22 Ohic 5t. 110; Harrington ».
Btate, 35 Chio Bt. 78; Robinson o
Btate, 8 Ibid. 132,

In New York, where one stainte
makes it a misdemeanor tn administer
drugs, ete., to a pregnant female, with
intent to produce a miscarriuge; and
another statute declares it manslangh-
ter to use the same means with intent
to destroy the ¢hild, in case the death
of such child shonld be thereby pro-
dneed ; an indictment charging all
the faets necessary to constitute man-
glaughter under the latter statuts, ex-
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The woman on whom the abortion has heen performed is
a competent withess against the defendant, even though
witnesss for  She be regarded as an accoinplice.!

But in cases of foree

or undue influence the law regards her rather as a victim

than an accomplice,? though if she encourage the attempt

cept the intent to destroy the child, and
alleging only an intent to produce mis-
carriage, is fatally defective as an in-
dictment for manslanghter, but is good
as an indictment for a misdemeanor.
Lohman #. People, 1 Comst. 379 ; Peo-
Ple v. Lohman, 2 Rarb. 216, See Peo-
ple v. Btockham, 1 Parker (. B. 424.
A conviction for a misdemeanor, for
administering drugs to a preguant
woman with intent to produce miscar-
riage, would, it seems, be a bar to &
subsequent indictment for manslaugh-
ter for administering the same druogs
to the same female, with intent to de-
stroy the child, by which means the
death of the child was produced. Ibid.

If the motber dies in consequence of
the eperation, the offence is murder or
manslanghtor.  If the intent was to
kill oz to do grievens bodily harm, the
offeice i8 murder. If otherwise, it is
manslanghter.  Bee supra, § 325.

By the Pennsylvania Revised Stat-
utes, § 134, the attempt to produce
abortion by drugs or ivstruments is ju-
dictable, thonghk mo abortion ensues,
and the woman survives. 1 Bright.
Puard. 341.

Under 1 Vict. e, 85, it is immaterial
whether or not the womnan was preg-
nant at the time. R. ». Goodhall, 1
Den. C. C, 187.

For forms of indietwents in abortion
gee Whart. Pree. tit. Abortion.

In Com. v. Leigh, 15 Phila. 376, it
was held that the salo of instroments
to prevent eonception iz not indictable
at commen law ; but this may be ques-
tioned.

560

' Causing,’ under the statate, s sat-
isfiedt if the noxiows injurious drug was
supplied knowingly by the prisoner,
thoogh he was not present st the time
it was taken. R. . Wilson, 37 Hng.
Law and Eq. 605; Dears. & B. C. C.
127; 7 Cox C. C. 14%0; R. = Farrow,
Dears & B. C. €. 164; 40 Eng. Law &
Eg. 550, See Davis ». People, 56 N, Y.
85 7 Weed v. People, 1bid. 628.

It i necessary to prove that the thing
supplied is *“ noxious.” Thesupplying
‘“an innoxzions” drug, whatever may
be the intent of the persons supplying
it, i3 not an offence against the statute,
R, v. Jsaaes, L. & C. 220; 9 €ox C. C.
228. RBut ses infro, 3§ 596, 1831,
Noxiousness may be inferred from the
effects. R. v, Hollis, 12 Cox C. C. 4G3.

It is not necessary that the intention
of employing a noxious drog should
exist in the mind of any other person
than the person supplying it. R. ».
Hillman, L. & €. 343; 9 Cox €. (. 386,

Pregnancy ceases after the child has
comne forth from the womb of the mother,
thougl still attached by the uinbilical
cord. Com. ». Brown, 14 Gray, 419,

The instrument or drug when an-
known need not be described. State v.
Wood, 53 N. H. 484 ; State v, Vawter,
7 Blacki. 592. See Whart. Cr. PL, &
Pr. § 158,

1 Whart. Cr. Ev. § 440 : Com. ». Wood.
11 Gray, 86. See Btate ». Briggs, 9 R.
I. 361; Peeple #. Josselyn, 39 Cal. 393.

? Com. v, Boynton, 116 Mass. 3435 :
Dunn v Penple, 29 N, Y..523; State »,
Hyer, 39 N. J. L. 598 ; Rafferty ». Peo-
ple, 72 111 37,

o
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this may tend to weaken the moral effect of her evidence.! .Ii.; i_s
not admissible to cross-examine her, when a witness, as to iliicit

intercourse with third parties.?

A wife, on this charge, may be

examined against her husband.® TUnless made in anticip:i.tion of
death, subsequently occurring, the woman's dying declarations are

inadmissible.*

§ 594. Consent of the woman, to apply a rule already Conseat no

fully illustrated,® is no defence.®

defence.

§ 595. It is a defence that the destruction of the Necessity a
child’s life was necessary to save that of the mother.?

§ 596. Whether if the child were dead at the time of the atterpt
at the abortion, the offence is indictable, depends in part

on the construction of the statutes.

defence.

on-preg-
We have already Emf'cﬁ A

seen that it is no defence to an indictment for an attempt defence to

indictinent

that the object in view did not exist, if such object were for at-

tempt, nor

apparently within reach. This position applies peculiarly i ineffec-

tivencss of

to attempts to produce miscarriage, since in such cases tii™
we have, in addition to the intended injury to the sup-

posed child, the real injury to the mother.

Henee 1t has been held

that an attempt to produce miscarriage is indictable, though the

woman was not pregnant at the time.®

Nor is it essential that the

agency used should be shown to have been likely to be efficient in
the produetion of the illegal resuls.®

1 Watson ». State, & Tex. Ap. 237.
See Fraser v. People, 54 Barb. 306;
People v, Josselyn, 39 Cal. 393 ; Whart.
Cr. Tiv. § 441,

¢ Com. . Wood, 11 Gray, 86.

2 State v, Dyer, 59 Mo. 303,

4 Whart. Cr. Ev. § 288,

5 Supre, §§ 142-3-4.

8 Crichton v». People, 6 Parker C, R.
363, see Smith ». Btate, 33 Me. 48,

1 Heo supra, §§ 95, 510, As to in-
dictment averring exception in such
oage, see fnfra, § 697,

8 R. ». (toodhall, 2 Cox C, C. 403 1
Den. C. C. 187 ; 8. C. under name of
1. v, Goodchild, 2 C. & K. 203 ; State
v. Iloward, 32 Vt. 380. Bee Com, ».
Vood, 11 Gray, 86; Com. ». Taylor,

132 Mags, 261 ; Wilson ». Btate, 2 Ohio
Bt. 319 Btate v Fitzgerald, 49 Iowa,
260. See Btate v. Slagle, 82 N, C. 653 ;
supra, §§ 185-6. _

? Supra, § 182; infra, § 1831, See
People v, Van Deleer, 53 Cal. 147, As
to the meaning of * noxious thing" in
English statutes see R, ». Isaacs, L. & C.
220; 9 Cox C. C, 228: R. ». Perry, 2
Ibid. 223 ; R, v Cramp, L. R.5 Q. B. D.
309; 14Cox C. C. 401, where it was held
that though an innoxious drug was not
within the statute, yet it was mot ne-
cessary that the drog shonld be noxions
if taken in small quantities. See R. .
Titley, [bid. 500. Under the New Jer-
fey statute a drug wmost be noxions,
Lut its effectiveness to produce miscar-
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§ 597. The indictment must conform to the statute

It iz enough if the offence is de-

scribed with substantial accuracy.?

§ 598. The evidence of the offence is usually drawn from the
circumstances of the case;® and emiuently so when the

Evidence
intercotial,

person on whom the offence was perpetrated was an

accomplice, or i dead.* Tt has consequently been held

riage meed not be shown.! BState v.
Gedicke, 43 N, J. L. 86. See supra, §§
182, 592; Com. v. W., 3 Pitts. 452,

L 7. 8. v, May, 2 McArthur, 512;
Coma. ». 8now, 116 Mass, 47; Com. ».
Brown, 121 Ibid. 69 ; Beasley ». People,
89 Il 571; State v. Owens, 22 Miun,
238 ; Btate v. McIntyre, 1% Ibid. 93;
Willey z. Btave, 52 Ind. 246 ; State ».
Sherwood, 75 Ibid. 15; Davis ». State,
4 Tex. Ap. 237; Dougherty ». People,
1 Col. 514. Under New York siatnte
see Davis v, People, 2 Th. & C. 212;
Mongeon ». People, 54 N, Y. 613, and
other cases cited § 592, note. Under
‘Wisconsin sfatute ee Btate ». Dick-
ingon, 41 Wis. 209. That indictment
need not negative exceptions of statute
see State » Rupe, 41 Tex. 33. See
contra as to necessity, State v. Blokes,
54 Vi, 179 ; Btate v. Meek, 70 Mo, 355 ;
Basgott v, State, 41 Ind. 303; see Wil-
ley v. Btate, 52 Ind. 246; Beasley v.
People, ut supra; State ». Hollenbeck,
36 Iowa, 112. That it need not specify
whatthe ““drug’ was, see Com. v. Mor-
rison, 16 Gray, 224 ; Watson v. State, §
Tex. Ap. 237 ; State v. Vawter, T Blackf.
592 ; State v. Van Houten, 37 Mo. 357.

An indictment under the Gen. Sts.
¢ 165, § 8, which alleged that A. B,,
at a time and place named, ¢ with
forco and arms, did unlawfully use a
certain instrument, a more partienlar
description of which is to said jurors
unknown, by then and there forcing
and thrusting said instrument inte the
body and womb of one C. D., being
then and there pregmant with child,
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with the intent of him, gaid A. B.,
thereby then and there to procure the
miscarriage of the said C, D.,”’ was
snetained in Com. ¢. Brown, 121 Mass.
81.

In Eckhardt ». People, 83 N. Y. 462;
§. C., 22 Hun, b25, under a statute
mezking it indictable to administer med-
icine to a ** pregnant woman,” with
intent to preduce miscarriage, an in-
dictment averring the offence to have
besn committed, on a * woman with
child,”” was held sufficient.

When the statutory words are  canse
and precure,” the indictment must
couple both. State r. Drake, 30 N. J.
L. (1 Vroom) 422. Several instrumen-
talities (i. e., drag and instrument}
may ba averred in one connt. Com. v,
Brown, 14 Gray, 419 ; People v, Davis,
66 N. Y, 95; or in separate counts
which are not repugnant ; Tabler ».
State, 34 Ohio 8. 127.

When the statute doez not include
‘‘gnickness,” it need not-be averred or
proved. Wilzon ». State, 2 Ohio 8t.
318 ; supre, § 592, Nor is it any de-
fence that the child was at the time
dead. Btate r. Howard, tited supre, §
596,

2 Baker v. People, 105 IlI. 452; see
Com. v, Corkin, 136 Mass, 429,

3 Com. ». Blair, 126 Mass. 40; Com.
vy Adams, 127 Ibid. 15; sec State ».
Howard, 32 V. 380 ; Bradford ¢. Peo-
ple, 20 Hun, 30%; Earll v, People, 99
1, 123,

4 Com. v. Brown, 12} Mass. 81: see
R. v. Hollis, 12 Cox C. C. 463.

st

R
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admissible to prove that the defendant had in his possession instru.
ments which he admitted were suitable for the purpose, and that
the body of the woman operated on showed the ¢ffects of such in-
struments.! There must be a causal relation established between
the act charged and the miscarriage* The character of the house
where the offence was committed may be shown in order to throw
light on the intent,? and so may the defendant’s solicitation or pro-
fession of this kind of husiness.! .

On an indictment under a statute for administering medicine to
procure abortion, it is admissible to prove that ergot, a drug shown
to have been administered to the deceased, was popularly supposed
to produce abortion, the object being to prove intent.® .

§ 599. All parties concerned in the offence are responsible,
whatever may be the part they take, subject fo the dis- ,
tinetion heretofore laid down in respect to principals. All parties
Hence a person who receives a woman into his house for :ﬁéﬂdiﬂ'
the purpose of having an abortion performed on her, .and
who procures a physician for the operation, is indictable for the
offence as principal, if it be s misdemeanor; or, if it be a felony,
and the common law distinctions obtain, as accessary before the fact,
supposing he rendered no immediate aid in'th operation.®

t R. v. Hollis, 4t sup. ; Com- v. Brown, 4 Com. v. Holmes, 103 Mass. 440;
ut sup. ; Com. v. Blair. 123 Mass. 242; Weed r. People, 56 N. Y. 628.
8. C. 126 Ibid. 40 ; gee Com, ». Corkin, 5 Carter v. State, 2 Ind. 617,
136 Ihid. 429, § Com. v. Adams, 127 Mass. 15 ; see
¢ Blattery v. Paople, T6I1L. 217. R. v. Hollis, 12 Cox C. C. 463,
3 Hays v. State, 40 Md. 633.
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§ 600.] OBLMES, [Book 11,

-CHAPTER VII.

CONCEALING DEATH OF BASTARD CHILD.

Concenlment to he inferentially shown, | Indictment must conform 4o statute,

§ 600,

§ 601,
Persons aiding may be principals, § 602.

§ 600. UspEr English and American statutes, imposing severe
penaliies on concealing the death of a bastard child, the

ment to bo  duestion of concealment is one of fact, to be determined
infercntial- by the jury, under the guidance of the court, from all the
circumstances of the case.! Communication under pro-

mise of secrecy to one person does not negative concealment.? But

Conceal-

ly shown,

the endeavor to conceal must be
herself must be a particeps.t

a3 a rule secret, and the woman

The corpus delicti, in such case, which involves the intent and
endeavor to conceal the death of the child, ifs bastardy, and the
mother’s guilty agency, must be substantively proved by the prose.
cution.” It must appear that the child was born alive, and that
its death was concealed ;8 but the age of the fetus is immaterial, if

¥ R.v. Cornwall, R. & R. 336: R. ».
Coxhead, 1 C. & K. 623; R. ». Hig-
ley, 4 C. & . 366; R. v. Opie, § Cox
C. C. 332; R. v Berriman, 6 Tbid. 388 ;
R. v, Steep, 8 Tbid. 559. The statute
of 21 Jac. L. ¢. 27, which made the
eoncealinent absolute proof of murder,
was modified by 43 Geo. IIL o. 58, by
which the sarne rules of evidence were
held to ebtain in this as in other erimi-
nal cases. It was provided that in
such prosecutions the defendant might
be convicted of the wisdemeancr of
coneealing. In New York by § 296 of
the Penal Code of 1832, the offenco i
made a misdemeanor and includes all
persons concerned.

2 State v. Hill, 58 N. H, 475,
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2 R.». May, 10 Cox C. C. 448; L. .
Goorge, 11 Ibid. 41; R, ». Brown, L.
R.1 C. C. 244; Boyd ». Bird, 27 Ind.
429,

4 R. ». Bate, 11 Cox C. C. 686. See
R. ». Higley, 4 C. & P. 366,

& R. ». Douglas, 1 Mood. (. €. 480;
R. ». Williams, 11 Cox C, C. §84: B. v,
Turner, 8 C. & I'. 755 ; R. v. Clarke, 4
F. & F. 1040; R. v. Morris, 2 Cox C. C.
489 ; Douglass ». Cowm., 8 Watts, 535.

¢ Btate », Kirby, 57 Ma. 30; State ».
Conover (N, J.), 4 Crim. Law Mag. 233;
Btate v. McKes, Add. 1; Com. v Clark,
2 Ashm. 305 ; State ». Joiner, 4 Hawks.
350; State v. Love, 1 Bay, 167. But
aliter under earlier English statute ; R.
v. Cornwell, R. & R. 356. SeeR. v. Ber-

CHAP. V11.] CONCEALING DEATH OF BASTARD CHILD. {§ 602,

it were capable of being born alive.! Concealment, as has been
seen, means general, but not absolute, secrec;t.’

§ 601. The indictment need not state the time of death, though
the death must appear.* It is sufficient if it conform to Eodictment
the statute. But it must be special as to the facts,” Lt con:
and must aver the concealing or secreting, as the statute form to
may require. But the mode of concealing need not be
specified.® Exceptions in the body of the statute must be nega-
tived, but this is not required when they are matter of defence and

are not part of the enacting clause.

§ 602. When the statute is so framed as to make the

Perzone

mother necessarily, in case of concealment, principal in Liging may

be prinel-

the first degree, those actually aiding her in the con- P in
cealment may be charged as principals in the second second

degree.?

riman, § Cox €. C. 388; R. v, Hewitt,
4 F. & F. 1101,

VR, v Bleep,  Cox C. C. 559. In
R. v, Colmer, Ibid. 506, it was held by
Martin, B., that an embrye without ihe
capacity of life was under the statute;
but this cannot be sustained.

® State », Hill, 58 N, H. 475.

Where a statute, such as that of 9
Geo. IV., specifles * secret burying or
otherwise disposing of the dead body,™
hiding by the woman under her bolster
has been held a sufficient concealing.
R. ». Perry, 6 Cox C. C. 531 (C.C. P.).
Bee R, v, Farnham, 1 [bid. 349, Patte-
son, J.

3 R. », Coxhead, 1 C. & K. 623.

4 Ibid.; Perkin’s Case, 1 Lew. 41.

degrec,
¥

% Tbid. See Boyles ». Com., 2 8. &
E. 40.

6 Foster v. Com., 12 Bush, 373.

7 Douglassg v, Com., B Watts, 535.
In Foster v. Com., 12 Bush, 373, it was
held that *¢secrcte’ was not enough,
being a mere conclusion of law.

‘8 Boyles v. Com., 2 5. & R. 40.

B Whart. Cr, PL & Pr. § 238; State
v, Rupe, 41 Tex. 33, cited supra, § 587,

A special verdiet must aver the faot
of bastardy. * Concealment’” is not
enough. Boyles ». Com., 2 8. & R.
40, Tilghman, €. J. .

1 R. v. Dougldss, 7 C. & P. 644;
State v. Sprague, 4 R. I. 257, cited
supra, § 211 a.
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