Coaprer X
FRANCE, FROM THE 1503 TO THE REVOLUTION?

§ 59¢. General TFeatures; Lack['§59. Crimes: Goeneral Notions
_of a Criminal Code. and Classification.
§ 59b. Diserotionary Character ; § 594. Penalties in Use.
of the Penal SBystem. § 59%. The Several Crimes and
their Punishments.

§ 59a. General Features; Lack of a Criminal Code. — The
1500 s find France virtually at the end of the internal struggle for
domination between the royal power and the feudal estates. By
the 1500 s the estates are organically united under the kingdom.
By the 1600 s, under Louis XITI and Richelieu, the feudal system
is completely absorbed in the sovercign royal power. In the
1700 s, under Louis XIV and his successors, roval absolutism
reaches its height. And though the seigniorial jurisdictions still
survive, and the royal jurisdiction is divided into the two classes
of ordinary and extraordinary jurisdiction, yet the law both of
ctimes and of criminal procedure was substantially the same in
all the courts of this period.?

Amidst this progress of political centralization, its accompany-
ing activity in general legislation and legal science, and its thor-
oughgoing changes in private and public law, the notable fact is
that the criminal law of France underwent no radical change. It
may he asserted without exaggeration that the law of the 1200s
15 that of the 1700 s.

! [This Chapter iz taken from L. voN SteIN’s ‘'(eschichte des fran-
zdsischen Strafrechts und des Prozesscs™, 2d od. 1875, pp. 586-620; the
translator is Mr. MiLuar. For this author and work, and the translator,
soe the Editorial Preface.

§ H9a represents a condensation of the author’s text; ‘EE 59b-¢ are a
translation; slight liberties were taken with the text to adapt il to the

urpose. — Ep.]
# [For the history of eriminal procedure in France, see Esxmein's *‘ [Tis-
tory of Clontinental Criminal Proecedure,’” translalod by Simpson, being
Vol. ¥ of the present Series. — Ep.]
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§ Ha] THE RENASCENCE AND THE REFORMATION [Part I, TiTLe 111

The royal legislation, exhibiting the activity of the new royal
power, fills the first half of the 1500 s, and includes the Ordinance
of 1493 and Louis XII’s Ordinance of Blois of 1498, dealing with
courts and procedure. It culminates, for that century, with the
Ordinance of Villers-Cotterets, in 1539, which became the founda-
tion-stone of the judicial system for the whole ensuing period. A
second great group of legislative achievements begins under Louis
X1V, with the Civil Ordinance of 1667, regulating civil procedure ; *
followed by the Criminal Ordinance of 1670, regulating criminal
procedure. In 1673 came the Ordinance of Commerce, and in
1681 the Ordindnce of Marine, — two great monuments to the
initiative genius of Colbert the statesman! But amidst these

varied legislative products, no code of criminal law was enacted. -

The Old Régime in Franece never had a Criminal Code.

The reason for this notable fact lay perhaps chiefly in the
peculiar history of French criminal procedure. The great inven-
tion of France in this field was the public prosecutor.” This
official, as a part of his function, was accustomed to make a mo-
- tion (“ conclusion ””) specifying the penalty which he demanded
to be imposed on the accused. In these ** conclusions”, therefore,
there was a wider range of variation than there would have been
under the strict letter of a criminal code; and the power and
authority of the official prosecutor was correspondingly enhanced.
The infliction of some punishment, apart from the details of the
specific penalty, was enough to satisfy the interests of the State.
And thus the eriminal law was content to be embodied in these
“ conclusions ”, while at the same time it preserved the wide dis-
cretionary range which was regarded as essential. — This may
explain the lack of any legislation during this period comparable
to Charles V's German code. '

Roman Principles in France. — The study of the Roman law in
France culminates in the middle of the 1500s. Alciat, the Hu-
manist, Cujas, Baudouin, Doneau, Douaren, IHotman, — these
were the notable names of the world in that epoch.® But the

il [The subject of French civil procedure is treated in Engelmann’s
I'Ilstor{ of Continental Civil Procedure,” translated by Millar, being
Vol. VII -of the present Sories. — En.]
W * [The work of Colbert is described in Vol. IT of the present Series,
Gre[gl‘t Jlg:st-ﬁ of the ngVoll;ld." — Eb.]
s [For the history of the public prosecutor, see Esmein’s *History of
%onltlnental'Crlmlnal Procetf)u:e," being Vol. V of the present Series. —
D.
8[These jurists, and their work in making France the center of Roman
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effects of this scientific activity were widely different in the fields
of private law and of criminal law. '

During the 1500 5 the numerous bodies of local customary law
were reduced to codes, pursuant to a system prescribed by royal
ordinance. These customary codes, forming a native French
common law, came into competition with the Roman legal science
of the jurists. The task of the next two centuries was to recon-
cile these two bodies of legal principles. Gradually an amalgama-
tion took place. The private law became a composite one, with
the Germanic and the Roman elements varying in different regions.

But in the criminal law no such situation was presented. The
codes of local customs contained nothing of criminal procedure,
and little of criminal law. Hence no such contrast and competi-
tion here arose between the local native principles of customary
law and the jurists’ principles of Roman law. The Roman law
movement of the times thus obtained sole and unobstructed domi-
nation. The private customary law, when codified, had become
the subject of university study. But for the study of -criminal
law, there was little but Roman materials, including the works
of the then modern Italian criminal jurists.”

Moreover, the tendency, above mentioned, to merge criminal
law and procedure, and to regard the former solely from the latter
standpoint, was thereby emphasized. Both were developed in
the hands of royal judges, trained in the Roman law, who had no
native criminal law principles to master. The judge’s rooted .
tendency to merge substantive law in procedure was a feature
which French criminal law never afterwards lost. A natural
consequence was the subsidence of any systematic study of the
substantive law. The “ conclusions” of the public prosecutor
contained all that was needed; and the procedure hecame and
remained the principal object of attention. And thus it came
about that, in the legal development of France, the lack of a
science of criminal law was as notable as the lack of a criminal
code. ) .

Of the few and fruitless attempts of jurists to place the sub-
stantive criminal law on an independent footing, only the following

-law study, are described in Vol. I of the present Series, * A General Sur-

vey of Events, Sourecs, Persons, and Movements in Continontal Legal
History.” Alciat and Cujas are the subjects of speeial studies in Vol. IT
of the Beries, ** Great Jurists of the World.”” — Ep.] :

7 [For the rise of criminal lewal science in Italy, see Calisse’s ‘“ History
of Italian Law,” being Vol VIfI of the present Series. — En.]
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need be noted : Jean Duret’s © Traicté des peines et des amendes ”,
of 1453, which shows the main outlines as they persisted until
the 1800s; Ayrauit’s “L’ordre, formalité et instruction judi-
ciaire 7, of 1576; Soulatges’ “ Traité des crimes”, of 1762;
Jousse’s “ Traité de la justice criminelle ”, of 1771, which is the
standard source of information for the 1700s; and Muyart de
Vouglans’ “ Institutes au droit criminel 7, 1747, “ Lois criminelles
de la France dans leur ordre naturel ”, 1780 (in which the author
sought to do for criminal law what Domat had done for the Pan-
dects of civil law). :

§ 59h. Discretionary Character of the Penal System.— The

criminal law of this whole period stands in a closc and peculiar

relation to procedure. While the latter, even as to matters of
detail, came to be treated with the utmost clearness and precision,
it was far otherwise with the former. Neither legislation nor legal
science discloses anything like a systematic and well-defined body
of criminal law. DTositive enactments concerning crimes and
punishments did not produce, as they did in Germany, a recog-
nized subject-matter to which the functioning of procedure is

restricted ; in the field of repression, proeedure holds absolute

sway.

It was this situation, more than anything else, which, in the
preceding period, had brought about the ascendancy of the royal
judicial officers, — which had enabled them to make themsclves
both respected and feared, throughout the kingdom, as the re-
lentless pursuers of crime and criminals, irrespective of kind or
degree. The supplanting of eatlier forms of criminal procedure
by that of public prosecution,! which became an accomplished
fact in the 1400 s, had placed what was left of the seigniorial power

completely in their hands. Moreover, it seems to be true that -

crime, in its essence, consists in the idea of an injury sustained by
the general personality through the injury to the individual.
Now, when this general personality attains to supremacy, it is
quick to feel injury, and encounters on every hand what it regards
as occasions of offense. Thus oceurs the phenomenon, of which
we here meet an example, namely, that the punmishing power
increases in strength as the ruling organism advances toward
absolute dominion. The magistrates of the King looked upon

themselves as the State; it was therefore but natural that they

1 [1.e. the form of procedure that came in with the publie proseeutor.
See ante, § 59a, note 5. — TRANSL.]
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should undertake to determine what acts constituted crime,
as well as to settle the punishment of these acts. This tendency
of bureaucratic officials to force slight offenses into the category
of serious ones and to heighten the severity of punishment, is
something that the State can effectively counteract only by a
system of penal legislation. For the latter has a twofold signifi-
catice in the present regard. Not ouly does it create a definite
sphere for the activities of procedure, but, at the same time, it
marks out certain limits which the State, in its relation to the
free action of the individual (and also, consequently, of the agents
of the State), may in nowise transcend. By a step of this sort,
the State voluntarily fixes the boundaries of its own jurisdiction
in the domain of private freedom, and recognizes the liberty of
the individual, as opposed to its own absolutism.

Such a system of legislation the French kingdom had never
had, principally because, as we may well suppose, the monarchy
had never been inclined to concede this much to the rights of
its subjects. In any event, the result was that, down to the time
of the Revolution, the official judge and the official prosecutor
alone had the power to declare what was crime, and to say what
penal consequences should follow the act so declared to be crime.
In the absence of a general penal law, every criminal judgment
came to be a law for its own case. 'This is the most notable char-
acteristic of the repressive function during the period before us.

When some act had come to light which either the judge or the
public prosecutor regarded as calling for punishment, the judicial
investigation was set on foot. On its termination, the prose-
cutor formulated his complaint, specifying therein some particular
punishment- which he sought to have inflicted. That done, the
court, after consideration of the complaint, decided the matter
according to its individual discretion. And it was this individual
discretion, and this alone, which determined the manner and
measure of punishment. If a Regional Custom or an Ordinance
had already prescribed a penalty for an act of the same description, .
it could not, of course, be ignored. But provisions of the-sort
were seldom closely observed; instead of the law controlling the
judge, the judge controlled the law. - The condition thus existing
could not fail to give rise to abuse of power on the one hand, and
insecurity of life and property on the other. And enduring as
it did, almost without opposition, from the 15005 on, it power-
fully contributed to exasperate the people against their rulers, and
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to emphasize the need for a system of penal legislation resting
upon entirely different principles.

Writing in the middle of the 1500 s, Imbert says: “In this
kingdom, all punishments are discretionary.”? And, in a note
to the same passage, Automne concedes that “ where a punish-
ment is discretionary, and is left to be determined ‘ officio judicis,’
the judge has power to sentence the offender to death 7, as, indeed,
had been recognized by a Decree ? of 1545.  Only new punishments
the judge is not allowed to invent or apply: he is restricted
to those already in use. This fearful power is still unabated in
the 1700 3. We find Jousse * using the identical words of Imbert :
“In this kingdom, all punishments are discretionary.” Criminal

law is really nothing else than the unfettered will of the judges. =

Nowhere than in this field is more manifest the final and decisive
triumph of the royal magistracy over the old law: here these
agents of the monarchy reach the zenith of their dominion over
public and private right. -

Moreover, this state of things moulds all legal thought in penal
matters. DBecause of the legislative authority of the judges and
prosecutors, the writers, as early as the 1500 s, are compelled to
devote their attention to cases, instead of to principles. They
deal solely with individual crimes, and, even with these, in a
fragmentary way. Although fuller and more orderly, Jousse's
treatment is essentially but little different from that of Duret.
Any science of criminal law that the present period possesses is
in reality scarcely more than a guide to procedure. Positive
enactments, at best, furnish mere examples for practical applica-
tion. The whole penal law centers in the ““ conclusion ™ of the
prosecutor and the judgment of the court. No doubt the legal
profession thereby acquired an influence and standing unknown in
countries having a real system of penal legislation; but, on the
other hand, the same causes degraded the criminal law and made
it the mere tool of police administration.

So much for the general character of the criminal law. Our
task now divides into two branches. The first is to ascertain

? ** Practique judieiaire tant civile que eriminelle,” Bk. ITT, e. XX, § 7
{1548). [This book first appeared in Latin under the titte of ‘‘Institu-
&1‘01103 f(irenses", soon after the Ordinanee of 1539. Siein, p. 605. —

RANSL.] - )

¢ {For the nomenclature of French royal legislation, see Vol. I of the
resent series, “A Ceneral Survey of Events, Sources, Persons, and
ov‘emen_ts in Continental Legal History,” p. 249. — TransL.]

4 “Traité de 1a justice criminelle de Franece,” Pt. I, Tit. I, p. 4.
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what, in the main, were the limits of the prevailing notions of
crime and punishment ; the second, briefly to survey the several
crimes in so far as they came within the purview of definite legis-
lation. From a practical standpoint, the first is the more impor-
tant; and in dealing with it, we are not to lose sight of the fact that
the courts were the principal instrument, not only in designating
the manner and measure of punishment, but also in the develop-
ment of the notions into which we are inquiring.

§ 59c. Crime; General Notions and Classification. — Under
conditions such as those above outlined, the conception of crime
must needs be far from scientific. In the older days, before the
Criminal Ordinance of 1670, there had been no attempt what-
ever to attain any definiteness in this respect; the matter in all
likelihood having been lcft entirely to the interpretation of the
courts. Even in the 1700 s, the notion is still vague and sterile.!
There was no less uncertainty as to the old distinction between
“crime” and “déit.” “Délit” and * crime’” soon became
convertible terms. Soon, too, and especially in practice, mere
police offenses became classed as ““ délits.” 2 Any clear-cut notion
of crime was consequently out of the question. Crime was any-
thing that could be made the subject of punishment; and any-
thing could be made the subject of punishment that the judge
regarded as punishable. This feature appears to have been most
pronounced in the 1500 s — a time when the disturbed condition
of the public peace both necessitated and excused resolute en-
croachments on the part of the judiciary. Thus Duret classes
as punishable offenses such matters as the giving of “ false direc-
tions as to the way 7} the attempt to exact excessive dowries and
marriage portions.(““ dots et douaires ”)* failing in * submission
or reverence to the great of the land ”, 3 and drunkenness (com-
plaining that “ over-indulgence in wine is not punished according
to the equitable law of the Ocrenses whereby the drunkard is

" inexorably put to death”).® Here too, he includes idleness,

mendicancy, and vagabondage. Idleness and mendicancy, it is

1 Jousse, ‘ Justice eriminelle”, Pt. L. . C ]

Crime signifies any unjust act tending to injure soclety and disturb
the public peace, which is forbidden by law and deserves to be punished
with more or less severity. Lange, ‘*Nouvelle pratique”, Bk. L e I, pp.

2, 3. i '
2 ¢ A acording to the usage of the bar”, “ délits” are ** the lesser ‘cnmes,:
and those which require a merely civil reparation or a pecunlary penalty.’™
Jousze, loc, eil. ) ;
3 “Prajcté des peines et amendes™, pp. 47, 48,
t Jiid., pp. 56-58. 5 Fhid., pp. 124, 12b.
: 265
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to be noted, were punished under Henry 11, by consignment to the
galleys. For vagabondage the penalty was ordinarily corporal
chastiscment, but, in case of repeated offenses, the offender was
to be put to death (Ordinance of 21 October, 1561),” and every
judge had jurisdiction to inflict the death penalty.

"The first step out of this confusion was the Criminal Ordinance

of 1670. By introducing a definite order and scale of punishments,
it came to supply the division of crimes according to their penal
consequences, and thus to pave the way for systematization of
the criminal Jaw, with the attendant limitation of the arbitrary
powers of the courts. After its enactment, we begin to see at-
tempts at classification. These, however, are wholly destitute
of scientific value, being in part purely arbitrary, in part merely -
practical. Jousse has ** eight ways of considering crime.” # Of
his arrangement we need only mention two features. One is the
division of offenscs into public and private, atrocious, aggra-
vated (“ qualifiés "), minor (* légers ), capital, and non-capi-
tal? The other is the distribution of offenses committed by
ecclesiastical persons, under the three heads of common offenses

(“ délits communs "), privileged offenses (or cases), and purely

ecclesiastical offenses. Common offenses were those over which
the secular courts had exclusive jurisdiction; privileged offenses
(or cases) thosc over which the secular and ecclesiastical tribunals
excreised jurisdiction in common for purposes of investigation,
but whose punishment rested solely with the secular courts. The
third class, purely ecclesiastical offenses, concerned only the
ecclesiastical courts. But classifications of this deseription could
lead to no system of criminal law. They represented no more
than abstract standpoints from which individual crimes were
regarded. : '
Equally unsatisfactory is the further treatment of crime in
general.: In dealing with this part of his subject, Jousse does not
once touch upon the notions of plurality of offenses,'® moral

T Durel, op. cit., pp- 125, 126.
5 Loe. etf. _ .

. 9 “How then”, asks Lange (op. ¢it., p. 3) can we supporb the distinetion
between capital and non—ea.pit erimes, when “‘all punishments are dis-
cretionary in this kingdom?”* * To be sure”, he continues, ** there is not
a_certain determinate punishment for every species of crime”’, but the
distinetion has nevertheless this advantage, that it prevents the judges
*from turning minor offenses and those which are punished with least
severity into offenses of a graver deseription.” This pa gives us
somse idea of the fears with which men were gtill beset in the year 1755.

3 [« Coneurrenz ”” in the original = * concursus delictorum ” {Fr. “ con~
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responsibility, criminal attempt, eriminal intent, or the constitu-
ent ele.ments of erime. The only thing taken into consideration
is thf impulse (“ mouvement ”), and it is this which determines
the “ quantum " of punishment. How Roman law conceptions
h.ad invaded this field is apparent from Duret. In his introdue
tion," he tells us that “ there is ordinarily a presumption of mali:

| cious intent (“dol et frande”) in the case of crimes”, and that

punlshment. is to be increased or lessened according to the eriminal
mpulse (* impétuosité *), the manner of the harm (““ coustume
de.mal "), and the circumstances in general. ‘The judge will
weigh the criminal facts (“ qualitez ”) on every hand, and there-
upon decr_ee ‘f a more grievous penalty,” 2 — or else « the judge
after copmdenng the cause, may limit, or altogether dispense with,
tl_lr.-: l?umshmcnt, aceording to the personal eondition of the oﬂ'ender,
hfs ignorance, or unforeseen error.” ® QOut of these disjointefi
dlcta_m, Jousse constructs a kind of system in his chapter: “ Con-
cerming the Aggravation or Mitigation of Punishment » \f\;hat
we ﬁ{ld here is in truth much the same as what Beaum;a,noir had
said in the'120(}s: there is but little advance. Crimes are more
or .Icss serious according to the impulse * which brings about
their commission ”, or according to “ their attendant circum-
stances.” 1‘f On the other hand, the subject of accomplices has
a.wl}ole Title to itself, and is dealt with at considerable length,!s
Slgmﬁcant of the absence of scientific treatment is the fact th;Lt
ne.lther the name nor idea of Principal anywhere a}ﬁpears. And
t}us, we take it, simply because, to Jousse’s mind, the real ques-
tion is th'at of the punishment of the participants, and, in the case
of the principal, that question answered itself. Tt is se’ttled by the
rule now. a:dopted'from the Italians, Julius Clarus and Farinacius :
all Wl_lo jomn in the offense are to be punished alike, whether thf;
case 1s that of conspiracy, joint principalship, aid by remaining
on watch extended by oue to the other, employment of one by the
other to commit the crime, or Instigation of one by the other to
the same end. Where the offense is very serioﬁs, ‘even guilty -
knowledge encounters punishment of an identical description

cours de plusieurs délits”) which exists where * i
r : e “a plurali -
punished offenges comes before a -court as the subf'agt-mitgr%ff Z‘iﬁ’n‘,:g?e

ud *r = -
il} mgr}}m Tgﬁ:gnjn son Hottzgndorj”s * Rechtslexikon *, s.». “ Kon-
;: }‘ Traicté des peines ot amendes 7, p. 6b.
nIbid. p. 8. » Ibid., p. 9 a.
4 Justice eriminelle ”, pp. 9-17. 1 Ibid., Tit. IL.
267 ' '
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with that inflicted on the actual doer of the criminal act. In this
regard, especially, Farinacius dominated the views of jurists in
the 1700s. But in case of a remote participation, where the
accomplice is not the proximate cause of the crime, his punish-
ment is always moderated according to circumstances. The
same is true of assistance rendered after the fact — receiving
stolen goods, concealing the offender, extending him mere advice
and comfort. More exact determination Is left for the individual
case. .

§ 59d. Penalties in Use. — In France, the history of punish-
ment, as the means whereby the State bends to its own the will of
the individual, reflects, even more faithfully than does that of
crime, the several stages in the nation’s political development.
At first (according to the greater consensus of historical opinion),
the infliction of punishments is a purely local matter and their
form varies with locality; next, the system is thrown into con-
fusion through the Intrusion of Rorhan law and the usurpations
of the royal magistrates; finally, in the period before us, there
arises a general consciousness that, as all France is under the sway
of one body of roval officials, so also it is due to have one system
of punishments which shall prevail throughout the land.

At the outset, a certain element of uniformity was attained
in this, that the magistrates, of their own accord, everywhere
imposed the same sort of penalties. The underlying cause was
the adhcrence to the old methods of punishment brought in from
Germanic sources: the judges, as we have seen, were forbidden
to invent new forms.! But the application of punitive measures
was completely discretionary: even the provisions of positive

enactments affecting the case seem to have been rather a guide
than a rule. So far as legislation is concerned, there was no such -

thing as a system of punishments, and even the legal writers
treat these in a cursory and merely illustrative fashion.?

The resulting absence of safeguards for life and property brought
about the Criminal Ordinance (1670). In Title XXV, Article
13, this enactment specified certain punishments as forming a
second class following the death penalty ; and thus laid the founda-
tion for a penal classification. Meagre as was the provision in

! Ses Imbert, ut sup., and also Jousse, ** Justice eriminelle”, I, or, p. 41.

¢ Although Duret follows his preface with the outlines of a scheme of
Punishment, he does not furnish any desecription of the punishments
themselves. Imbert (Book 111, e. XXI) speaks of some punishments, but
without any intention of treating the subject exhaustively.
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question,? the Ordinance was received with much satisfaction ;
for men felt that here was a return to the old order of things and
the starting point of a complete penal system. Not before the
1700 s, however, does the latter become fixed. The best and most
comprehensive exposition of it is that given by Jousse.* As this

‘system had incorporated all the earlier punishments, a brief out-

line of it will be sufficient for our purpose.

Capital punishments * form the first class. These are:

(A) The death penally (natural death): burning at the stake;
breaking on the wheel ; quartering; hanging; or beheading.’

(B) And further:

(¢) Consignment to the galleys for life. The punishment of
the galleys must have come into use in France at the beginning
of the 1500 s, but definite historical proof as to itsorigin is lacking.”
The earliest Ordinance which refers to the punishment is that of
15 March, 1548,2 but Guyot ? cites two Decrecs of 1532 and 1535,
respectively, in which mention of it is made. Before commencing
his service the prisoner is branded; and, according to a Declara-
tion of 1677, whoever maims himself to escape the punishment is

3 The Article runs thus: ‘‘ After the punishment of natural death, the
most Tigorous are those of torture with reservation of the proofs in their
cntirety (“ question avee la réserve des preuves en leur entier’), con-
signment 1o the galleys for life, banishment for life, torture without reser-
vation of thec proofs (“sans réserve des preuves”), comsignment to ihe
galleys for a term of years, flogeing, ‘amende honorable’, and banish-
ment for & term of years.”' [The distinciion between torture with and
withoul reservation of the proofs was this: in the former ease the prisoner
was not released if he successfully withstood the torture: the proofs in
hand eould still be used against him and might result in his convietion
{although not in a sentence of death); while, in the ease of torture with-
ont Teservation of the proofs, abilily to withstand the forture resulted in
the prisoner’s acquittn? : the proofs in hand were said to be ‘:‘pu;ged
and went for nanght: Stein, pp. 687, 688; and see also Esmein, ** History
of Continental Criminal Procedure’, transl, Simpsen, being Vol. V of the
present Sevies, — TrRaNSL.] . ,

4 ¢ Tustice eriminelle”, Pi. I, Tit. ITT, with which the same author's
notes on the Criminal Qrdinance may be profitably compared.

B Op. cit., p. 42 ef seq. .

s Tge headman’s bloek took the place of the gallows in the ease of
persons of noble birth. .

7 [A popular account ascribes the first employment of eonvict rowers
in Trance to the 1400 s, when Jacques Coeur, the rich merchant of Bourges,
put into service four galleys thus manned. Challey labor as an offie
institution is =aid to date from the scizure of these four vessels hy Charles
VI, Alkoy, * Les bagnes™, pp. 2, 3 (Paris, 1845) ; Quanter, “Dreutsches
Zuchthaus und Gefiingniswesen”, p. 150 (Leipzig). — TrANSL.]

¥ “Recueil général des anciennes lois frangaises”, XIIL p. 70. It
speaks only inecidentally of eonviets (*‘forcals’) and galleys. :

» “Réperioire de Jurisprudence”’, s.». “Galéres.” This aeccount does
not refer Lo the Ordinance of 1548.
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put to death. In the case of offenders not physically fit for labor
in the galleys, the sentence is generally changed to that of banish-
ment for life. Of earlier date is the rule by which convicts re-
leased from the galleys are forbidden to return to Paris under pain
015 renewed galley-service. For women, life-imprisonment, or whip-
ping follow‘?d by banishment for life, takes the place of the,gaﬂeys 10
. {(b) Banishkment for life. — This punishment {as also barﬁshmeﬁt
in genera.l during the present period) is derived from the old law
The banishment may be either from a designated.part of t}l(:,
country (““hors du ressort ”), or else from the kingdom at large
It was much disputed whether there could be a banishment from'
t.he klngdon? for a term of years,® and whether banishment for
life from a given locality could be classed as a ca;_)ita,l punishment,!?
' (e} In the case of extremely serious offenses, criminal proceet.l-
ings may be bl:ought against the dead.® Two punishments here
come in question, namely : dragging the corpse on a hurdle
(“sur la claie ), and judicial condemnation of the decedent’s
r?emory.“ These are important on account of their consequences
Ef;rerg (,:apital punishment brings with it confiscation : of the:
gi\::: dc;aih;.)roperty, pronounced against the living, it brings also
Confiseation (as it passed from the old law into the regional
C-ust[)ms, and thence into the newer criminal law} is in principle
srmply. the reversion of the estate to the feudal superior, whose
grant is regarded as revoked by the sentence of capital ,punjsh-
ment. It therefore requires no special judgment, but follows

10 Both Imbert and Duret are silent o ]
0 r t n the subject
Their first mention appears in Note q to the seeomiecBogf{ ‘(;}}%eIﬁxa}ii{?é

work, Jousse tells us nothing of their earlier history. (See op. eii., p. 47,
. ¢it., p. 47,

el zeq.)
1 Lamoignon decides in the negati i
Gu%;ot, “Répertoire”, s.o. “B&n_n.ifsl]l]r:ﬁt%g do most of the other writers.
” {'1911:?88“‘ ‘;g}]fitme criminelle”, p. 50 ef seq
[This “striking peeuliarity of the Roman law of treason”
g%sg I:n Seottish legal history. *‘Severul trials for treason aft:.'::-:l th:pclljg::ﬁ
ofd ;igﬁ&ln]:}]; s?a??ko p]aeetlp thziIa,nd during the reign of Jamos VI
> pi 11 2 strie erence 1o the classical standa ",
i?)?{?mﬂg’c I??E;%h ‘}‘lgtflrdelgueptly salected the"worst ‘models for imit::,lt?ijtz)ﬁrl.(if
185;&%)[.6'1‘331\13’1, 1 es in Roman Law", pp. 410, 411 (Edinburgh,
*Condamnation de” mémoire”: the *damnati i
3cla € e’ tio. ”
tng;nsgﬁ Ez}"lmma,l 1;_1.\.\:., ‘Damhatio memoriss’” ensuedrrilflmeg;rslg 0? fhfgt?
thomeon hlp;eydue]ho ) and, according to Mommsen, rested on the notion
of than th instanece the punishment took effect, not from the moment
e aéa iIELS t:artlﬁg, é);;alh fl;)ﬁ]];ntah(? momeng o{ the erime, and that the proceed-
3 ¢ T Wad & “Ttomi
recht”™, p. 987 (Leipzig, 1800), — Tuff::fjmry one. " Rmischos Straf-
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automatically upon the judgment of conviction. That it must
have redounded to the decided benefit of the feudal lords and the
judges goes without saying. The situation is clearly expressed
by the maxim which forms Article 183 of the Custom of Paris:
«He who confiscates the body confiscates the estate.” 15 Tt is
this close connection with the feudal relation (and consequently
with the history of the transformation of the old allodial holdings
into fiefs, which, in itself, assumed such manifold forms) that
enables us to perceive how the right of confiscation eame to exist.
But confiscation was in nowise a general consequence of every
capital punishment throughout France. For one thiang, it was by
many of the custumals confined to the single case of ““lese-ma-

" jesté.” Then, again, a variety of rules prevailed as to the kind

of property subject to confiscation. And, finally, in the regions
of written law, the right did not obtain at all. Soon, however,
attempts to make it general began to appear. These were fos-
tered by two things: the lack of definitencss as to what consti-
tuted “ldse majestd, and the uniformity of procedure. The
magistrates invented the rule that, in regions where confiscation
was not recognized, the heirs were to be assessed a suitable fine.
As early as 1588, we find the Parliament compelled to enact, by
special Decree, that the fine in question “ must not eat up the
greater part of the convicted man’s property.” By the Ordi-
nance of July, 1685,1% it was fixed at onefourth of the estate.’?
As might be expected from the nature of the right, the confiscated
property went to the local lord of the High Justice.® Naturally,
too, these confiscations produced an important tevenue. Like
other matters of the sort, they were the subject of farming, and it
was chiefly the existence of this practice which stood in the way
of their abolition. _

Closely akin to confiscation, is the other consequence of capital

15 “Qui eonfisque le corps, il confisque le bien.,” -- .

18 Clonfiseation in cases of this character was first directed by the Ordi-
nanee of 1539, which provides for and regulates its application (Art. 1,
11). By Art. 13 of the Ordinance of 1679, the duel is put on the same
footing as lise majesté.

17 See Jousse, op. cil.,, n. 100

15 Art. 45, .

1 Jousse, ¢p. cil.,, p. 100. . ’

20 |“Spigneur [laut-Justicier du lisux.” For the high, the low, and
the middle justice, see Brissaud, “History of French Public Law", transl.
Garner, being Vol. 1X of the present Series, — Traws.] The rule stated
in the text gave rise to a host of questions as to the persons t.hereb‘i' en—
titled. These questions are discussed by Jousse, loe. cit., but need not.
be here entered into.
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punishments, namely civic death. It is derived, in part, from the
rules of the feudal law regarding the loss of respons en cour ', 2
in part, from the Roman law notions of ** infamia ” and ““ dam-
natio in metallum.” 2 Civie death means the absolute loss of all
civil rights; “it sunders completely every bond between society
and the man who has incurred it; he has ceased to be a citizen,
hut cannot be looked upon as an alien, for he is without a country;
he does not exist save as a human being, and this, by a sort of
commiseration which has ne source in the law.” 2 Such a notion
of eivic death appears to have been too dreadful even for the legal
writers of the period. Thus Jousse lays it down that civic death
destroys only the civil rights, — the right to sue, to testify in a
court of justice, to make a will or take under a will, to transfer
or take by gift, —leaving intact such rights as appertain to the “ jus
gentium ” — the capacity to contract, and even to enter into the
marriage relation. But marriage, under these circumstances,
is without civil consequences : the children are incapable of inherit-
ing from either father or mother. The effect of civie death dates
from the publication of final judgment: from that mstant, the
man is as dead, and administration of his estate takes place.
Nevertheless, the obligation to pay a life-rent remains unaffected ;
and he is equally liable for an unpaid marriage portion due to his
wife, inasmuch as the matrimonial relation is still regarded as
possible,? _

No mention of this penal consequence is required in the judg-
ment; it follows as a matter of course, and is cffective (without
exception) throughout the kingdom. In regions where the law
permitted, civil death was accompanied by confiscation: clse-
where, by a fine assessed against the heirs. When confiseation
first took its place as a specific and independerit consequence of

¥ [One was said to have lost the “respons en cour”, “when he has
lost the right to tostify in a court of justico or is no longer entitled to act
as suroty.” Ragueau and Lauriére, “*Glossaire du droit francois’, s.p.
*Respons” (Niort, 1882), — TrawsL.]

2 [Otherwize “metalli cocreitio” or “damnatio ad metalla’™: con-
demnation to hard laber in the mines (** Digesto Italiane ', XVII1; I, p.
1442}, This under the Empire “was regarded as the heaviest punish-
ment after that of death, and, as in the case of the latter, was preceded
‘by seourging. It carried with it the loss of liberty and necessarily of
property and other rights.” (Mommsen, *Rémisches Strafrocht ™, pp.
949, 950.) *‘Damnatio ad opus metalli” was a distinet punishment of a
somewhat milder character. ¢Ibdd., . 951.) — TRANBL.]

® Guyot, * Répertoire”, s.v. “Mott civile.”

» Jousse, “* Justice criminelle””, pp. 85 ef seq. ’

™ Numerous controversies, tending in effect to a mitigation of thes
rules, are here mentionod by Jousse,
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capital punishment does not clearly appear. -The earliest Qrdi—
nance, in which it is mentioned, couples it with transportation.?
All persons seatenced to banishment from the kingdom and to
civil death are to be transported to Corsica,? and there held in

confinement. - .
To punishments of the second and third classes the term * afflie-

tive”®¥ iz applied. The second class comprises punishments

which are at once afflictive and corporal. It i.nch_ldes :

(a) Maiming punizhmends - slitting or piercing the .tongue;
cutting off the lips; cutting off the nose; cutting or burning * off
the hand. o

(b) Non-maiming corporal Imnisha?wnts : .brandmg (.scarcely
ever imposed except in connection with flogging or consignment
to the galleys); flogging (generally employed whtere the oﬁet{(ler
belonged to the lower classes and as an accompaniment of banish-
ment for a term of years) ; the “ carcan 7 3 and the pillory (these

1% inanee of December, 1556, * Rocueil des anctennes lois frangatses™,
XIII();fhtilﬁa’Z. Confiseation is not referred to by either Imbert orfDi;l;gg-

27 :I‘ransporta,tion later waa lto ].::rench. Gu’l'a;n‘g X T?rgl_n;‘;fe o ,
¢ ueil général des anciennes lois frangaises o XXIT, p. 304. .

Rﬁc[ln 't%éc period under diseussion the term ‘' afflictive™ as apJphedet;csn
punishment appears to be without any very fixed moaanE. . t?tl(lsssin-
use of it differs widcly from that of Muyart de Vonglans. / he (a.)r t [L‘ll-_l in-
e e o punishmen{},s slgec%(}iqd lllrlliT}it' tXeXIa‘;’s A\I;thlé% l?e ';;rgats 1undisn' :
Ordinance {(see ante, p. 9 note 3) in 5 firs s 2 T
i t ral Punishments. ‘We shall eall by this name,
i%es];;aé&ﬂil?fthgs?%?mishments which tend to destroy the body or to
afflict it in some manner, whether by mulilation of its membe_r]-f, or on
aceount of the physical suffering which they impose. 'Fli.'ﬂ‘ the sa.mig
reason, they are called * afflictive’ punishments, although this g.ttc: ]:Il;erm
ordinarily employed to designate such as tend m?,rely to dcpf)lvq ?7??.;1
of his liberty” (“Institutes au droit criminel”, p. 398, aﬁmj,‘ .evii
By what a distingnished French author of our own day (39‘ s ha.n Vil
heritage from the old 'law”,fpur;iishm&nts un@fgﬂh&gag;isﬁgz X ,1391;(13'8 gﬁ?her
apurt from the ease of police offenses, 1ventio

g;%lii?at(ivg&;nd infamons (*afllictives et n:!{amant-es' ,) or ngfiamm'ltse rs,lg?veg
or else correctional (*‘eorrectionnelle’). ['f, then,’’ says this Vl‘lmset racen
soek a definition of ‘afflietive’ punishments’ — a def_imtlotll who aoos
we have lost for want of historical data, and which is no 01_1?:;.'&1[" cag) ble
of exact formulation, — “ we can only say that afflictive pup}? 1 i%l‘._l iin o
those which arc imposed on the offender with the purpose of “a wf ho%e
him, of making him suffer; while eorrectional pums?_:mentrls‘hlqre_ fhow
applied to the eriminal with the object of reforming hllmﬂ' )s l‘srec ow
we come to term ‘detention’ (imprisonment for polltlpa, offenses ,d e u-
sion’ {penitentiary imprisonment) as afflictive pur_us}11:[19:11'.‘.?};l amh o
prisonnement” (ordinary imprisonment} as correclional, : li{l}}gfb oh
and all are merely pumshments which deprive the man o ; o E%lé—
often, indeed, undergone in the samc cstablishment.” Orfolun,
ments du droit pénal”, Vol. II, § 1610 (Paris, 1875). — TrANBL.]| 66 in

1 Burning, however, was resorted to only in cases of lése maje .
theafﬁ%ggg%n" eonsisted of an iron collar which was elasped around
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also being frequently recognized as proper in connection with
other punishments).

In the third class (according to Jousse), that of nom-corporal
afffictive punishments, are comprised :

Consignment to the galleys for a term of years; imprisonment
(*“ reclusion *’) for a term of years; exile (“exil ’); servile labor
(degrading labor performed in public) ; and ‘ amende honorahle.”

Erile 15 almost always pronounced by *lettres de cachet
and is to be distinguished from banishment (* bannisgement ™}
in that it entails no infamy. Sersile labor is mentioned in an
Edict of 10 November, 1542, and is unquestionably taken from
the Roman law. Allied punishments sometimes imposed are
condemnation to the military service, and degradation from
nobiliary rank, the latter occurring only as a complement of other
punishments.’

The punishment of ““ amende honorable "’ deserves special notice.
It dates from the 1100 s: the “ Etablissements de Normandie®
mention it in connection with parricide and infanticide ; it lasis
until the Revolution. As treated by Imbert, it is of but one sort,
and is pronounced “in case of an offensc against the honor and
authority of God, of the King, of -the public weal ( chose pub-
lique "), or of a private person.” 32 Subsequently,® it is imposed
in cases of ‘ public scandal , and appears in two forms: simple
or dry (“ simple ou séche ”) and *in figuris.” Simple ©“ amende
honorable ” requires the offender’s presence “in the Chamber
of Council, where, kneeling and with bared head, he craves
pardon, but only of the persons Injured by his act.” This,
therefore, is the most drastic form of persenal apology that can
be exacted. The *“ amende honorable tn figuris” is the true

“ amende honorable ** of an older period. It takes place in public, .

‘and is, in essence, an apology of the culprit before God and man
for the offense which he has committed. Clad only in a shirt,
with a torch or taper in his hand, and frequently with a halter
about his neck, he appears before the door of the court house, or
the church (sometimes before both), and there on bended knees,

the offcnder’s neek and, by means of an attached chain, served to secure
him to a wall or post. — TraxsL.]

# [ Degradation de noblesse.” This is deseribed by Muyart de
Vouglans as a species of civic death, differing from civie death proper (see
supra) in but one respect, namely, that it is not. attended with confisea—
tion of property. ‘‘Institutes au droit eriminel”, p. 414, — TrawsL.]

8 I'mbert, " Practigque judiciaire”, LITT, ¢. XXI.

# Jousse, “*Justice criminelle™, II,.p. 64.
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" he declares that * falsely and in despite of truth, he has said or

done such and such 2 thing, and that he craves pardon of God,
of the King, of the officers of the law, and of the offended person.”
At a later day, the expressions to be used are specified in the judg-
ment.** The “ amende honorable in figuris *” was seldom imposed
as an independent penalty; it was generally combined with a
capital punishment, and took place before the execution of the
latter. Women as well as men were subject to it, and it could
even be pronounced in the case of an offending eorporation.

With the single exception of exile, all these punishments entail

.the infamy of the offender, —a feature which they share with

the fourth class, where infamy is really the punishment itself.
In this fourth class — the infamous (* infamantes ") punishments
—- are included :

Compelling the offender to wear. a sort of foolscap,®® and con-
veying him in this ignominious headdress through the streets;3’
public exposition on a scaffold or ladder; public reproof or repri-
mand (“ blame ) (in suffering which the offender is bareheaded
and kneels) ; deprivation of publie offices or privileges; the public
burning of seditious writings; and fines (** amendes ),

The burning of scditious writings takes place, without any
preliminary judicial investigation, upon the simple requisition
(““requéte ’) of the public prosecutor. It is accompanied by
prohibition of printing or sale, and the command to all and sundry
to deliver up any copies of the objectionable writing that may bhe
in thelr possession.

In the highest degree characteristic of the tendencies of the
criminal law is the position to which the fine becomes relegated
in this period. The fine rests upon the notion that reparation of
the injury inflicted is an essential part of the punishment for every
crime. Henece, as the State comes to regard the sheer criminal
impulse as the chief element of crime, the fine, as a punishment,
disappears, and true punishments take its place. While, in the
period before this, the fine had been restricted to the case of mere

# Tmbert, loc. cif.

® Jousse, op. cil,, p. 66.

® ** Tstre mitré”, aceording to Imbert.
. ¥ ["Slow relates that, in the seventh of Edward TV, eertain eommon
Jurors must (for their partial conduet) ride in paper mitres from Newgate
to the Pillory in Cornhill, and there do penance for their fault. Again,
in the first of Henry VIII {1509), Smith and Simpson, ringleaders of false
Inquests, rode the City (also in paper mitres) with their faces (o tho
horso’s tail ; and they wore set on the pillory in Cornhill.” Francis Wall,
*Tho Law's Lumber Room™, 2d Series, p. 52 { London, 1898), — TraNSL.]
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police offenses, a wide field had yet been left to its exclusive domi-
nance. In the present period, however, the time of the absolute
monarchy, it has wholly ceased to exist as a true punishment.
Even the influence of such of the Custumals as still recognize it as
such, has been unable to preserve for it the old significance; and
it becomes nothing more than a mere appendage of the punishing
power proper. IHow this evolution has been brought about best
appears from an examination of the result — namely, the law of
fines in the 1700s. Here we find a distinction made between
criininal fines, police fines {** amendes de contravention "), and
civil fines. A civil fine is the judgment for damages awarded in
. favor of the civil party. Police fines (“ amendes de contraven-
tion ”) are applicable in an extensive and well-defined category
of offenses: injury to vert, felling timber, stealing wood, poaching
(““ amendes de chasse”, ‘ amendes de péche ”’). They also include
procedural fines® (“amendes de consignation et condamnation )
and fines for violations of the regulations concerning the administra-
tion of tax-farming grants *® (““ droits des fermes *),* which last-
mentioned class had its origin in the criminal law of the custumals.

Criminal fines, in short, represent merely the form under
which the penal fines of the old law linger in this period. Ounly
in the most exceptional way are they independent punishments :
“The fine is scarcely ever imposed by itsclf: it is almost
always combined with some other punishment,” # In all cases
where this occurs, its amount is discretionary, but must be at
least equal to the costs of prosecution. In payment, it is post-
poned to the judgment in favor of the civil party, but takes pre-
cedence of all other pecuniary penal exactions, even that of con-
fiscation, and can be enforced by execution against the body of

the defendant, 7., the latter can be imprisoned until he pays.

How this result had been worked out, it is difficult to say. Tt is
not unlikely, however, that the fine-maxims of the old custumals
had been the original basis for determining the amount. In any
event, these fines formed the mainstay of the magisterial power

:‘; [For procedural fines, see ante § 39 f, Glasson. — Transt.] i

? {Under the monarchy, all revenues arising from indirect. taxation
eame to be farmod, at first, by local eontract, but later (in the 1600s) by
& general eoniract eovering the whole of Wrance, made with a single
group, the fa.rmers—gene_ral. See Brissaud, “‘History of French Publie
Iaﬁ ., tra.ns!: Gﬂmer,_bemg Vol. IX of the presont Series. — TransL.]

Guyot, *'Répertoire”, s.v. “Amende.”” Here the subject of police

finer undergoes closs examination.

41 Jousse, *“Justice eriminelle ', pp. 69-72.
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in its dealings with the lower classes of society, and could not be
other than a grievous burden to the suflering masses, )

Infamy, as has been said, was an essential feature of the fore-
going punishments. The notion of infamy is plainly taken from
the Roman law, and we find it here quite as loose as it was there.
A distinction is made between infamy in law and infamy in fact.
What their respective consequences were, does not distinetly
appear: even Jousse is not entirely clear.® Infamy disqualifies
one from taking office; the official who incurs it is compelled to
relinquish his place; the infamous man cannot testify, or else his
testimony is regarded as untrustworthy. An important question
in this connection concerns the imposition of an unconditional
fine. If this is not to be -followed by infamy, the judgment must
expressly so declare, by adding the words “ without that the said
fine carries any note of infamy.”

The fifth class consists of the merely civil punishments (*“ peines
non infamantes *’}, which are:

Admonition or warning (sometimes coupled with a fine); the
“aumdne ”’,* {a pecuniary mulct distinguishes from the “ amende ”
in being non-infamous) ; the “ peena dupli, tripli,” ete. (applicable
only in the casc of embezzlement of public moneys and complicity
in criminal bankruptey}; and some others of lesser moment.#

There remains to be mentioned the matter of imprisonment.
Imprisonment is distinetive in its nature, in thaf, with its
adoption as a punitive measurc, there begins to arise the notion
of an end in punishing, other than mere chastisement and intimida-
tion. Where the necessity of attaining this end has not impressed
itself upon the State, imprisonment, as a means of true punish-
ment, i3 bound to fail, Hence, in France down to the Revolu-
tion, imprisonment was in theory a mere means of securing the
execution of the sentence, — although, to be sure, it found at
times practical employment as a real punishment. In this view,
there was uniform reliance on the text of the Digest: * carcer
ad continendos homines, non ad puniendos haberi debet.” %
The prisons are therefore to be used “for the safe-keeping of
criminals during the judicial investigation of their causes”, and

2 ¢ Justice eriminells”, pp. 113-115. S

2 [So called from the fact that it was devoted as an qlms to pious and
charitable purposes. The particular objects are specified in Muyari de
Vouglans, * Institutes au droit eriminel”’, pp. 416, 417. — TransL.]

# Bop Jousse, "' Justice criminelle”™, Pp- 7784, .

% Lib., XLVIII, Tit. 19, ** De poonis.”
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cannot be treated as a means of ““ punishment to be inflicted by
the judges.” Only individual exceptions appear: the most
important are the commutation of the punishment of death
or that of the galleys into that of imprisonment for life, and
the recognition of imprisonment (““ reclusion ) in a penitentiary
establishment (“ maison de force ™) in the case of women and
minors. These, too, are the only instances in which imprisonment
has infamy as a consequence. But a true system of punishment,
based upon deprivation of liberty, did not exist.! .

From among the punishments above enumerated the public
prosecutor made his selection in the individual instance, when
no penalty had been expressly appointed by Ordinance. Yet,
even if it had been specified, the judge had the power to increase
or diminish “ the legal punishment according to circumstances.” %/
To the system existing by virtue of such legislative provisious it
now becomes necessary fo turn. '

§ 59¢. The Several Crimes and their Punishments. — In this
field the specific principles found application. Definitions, the
constituent elements of crime, extenuating and aggravating cir-
cumstances, — these are all topics of discussion by the jurists
of the period. The treatment often has a certain amount of his-
torical background; with Ayrault and Duret, however, this is
chicfly a matter of reference to the Roman law, feudal law being
completely neglected. The authorities invoked were, first, the
various Ordinances and the decrees of the courts, in particular
those of the different Parliaments; secondly, the Roman law and
the writings of the Italian practical jurists, Julius Clarus and
_Farinacius. The borrowing from the last is in part direct (this
13 especlally the case with Jousse), and in part indirect, that is to
say, from the commentators on the regional Customs, and through
these from the French criminalists proper. Responsible as was
the ir_nﬂuence of Clarus and Farinacius for a great enhancement of
severity in punitive measures, the French law nevertheless remains
mdel.)ted to them in many particulars for perspicuity and compre-
hem:,weness. Indeed, the learning devoted to this part of the
subject attained a volume and precision which cannot even approxi-
mately be here reproduced.! All that we can do is to lay before

. @ Jousse, ‘' Justico eriminelle”, p. 79; Guyot, * Répertoire”, s.o. “Mort
civile” and “ Prison.”
¥ Jousse, “ Justice eriminelle ”’, Vol. IT, p. 593.
! In Jousse’s work the subject of the several erimos and their punish-
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the reader a hbrief characterization of the several crimes, —
requiring him to bear in mind that a systematic classification
does not appear before the end of the 1700s (when, indeed, it
still falls short of being a general one), so that even Jousse fol-
lows the old plan of Duret and enumerates the different crimes
alphabetically.

The first group, that of offenses against religion and the church,
by Imbert, and even at a later day, termed “ spiritual treason ”
(*“ lese majesté divine”), consists of the several.crimes now to be
mentioned :

Sacrilege is * any profanation of sacred things.” It thus em-
braces all offenses (whether by way of theft or not) against prop-
erty dedicated to the service of God, and all crimes committed
in “holy places.” According to Jousse, the punishment is dis-
cretionary, yet under the Declaration of 1682 it is ordinarily
death; all accomplices are to receive the same sentence.?

Heresy comprises a whole group of offenses which find separate
treatment. Among these are the assembling for sectarian wor-
ships; the practice of baptismal rites by persons other than priests ;
every adoption or acceptance of the ““ pretended reformed ” reli-
gion; every relapse to that religion; the lending of aid or coun-
tenance to Protestants in their beliefs; as well as failure to con-
form to the marriage observances of the Catholic Church. So,
too, it was heresy for Protestants to emigrate from the Kingdom.
By the Edicts of 31 May, 1685, and 13 September, 1699, such
emigrants, together with all who aided in their attempt to escape,
are to be sentenced to the galleys for life. Other instances of
heresy are the rcfusal to receive spiritual succor, while in a state
of illness; apostasy; adherence to any schism; and, finally,
atheism. At first, the punishment was burning at the stake;
later, it was varied “ according to the character of the heresy and
the accompanying circumstances,” although for this there was
a series® of legislative enactments *,

Under magic and =ortilege, four classes of offenses are recog-
nized : witchcraft and sorcery ; pretended foretelling of the future ;
ments extends from Vol. III, p. 212 to Vol. TV, p. 322, 'Our references
will ba chiefly to this writer, inasmuch gs he is the best known.

2 Jousse, “‘Justice eriminelle”’, pp. 95-106. -

* These are assembled in “*Code pénal, pp. 13 et seq. [The hook thus
entitled is a collection of the prineipal Ordinances, Edicts, and Declara-
tions touching crimes and punishments. It was eompiled by Laverdy,

and appeared in 1752. Stein, p. 604. — TrRANSL.]
3 Jousse, *Justice eriminelle”, IV, pp. 46
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addiction to superstitious practices; and the combination of any
of these with impiety and sacrilege. Inthe 1500s and early 1600s,
belief in witcheraft and in “ intercourse and communion with
evil spirits ” still found acceptance, as appears from the text of
Duret.” But the Ordinance of July, 1682, openly declaring all
such matters to be * illusions ”, legal opinion accordingly adopted
the more reasonable view that, although there were no * real
sorcerers or soothsayers ”’, the practices of such persons are never-
theless the subject of punishment, “ either because of their impjety
or because of the harm that they work to others.” ¢ The punish-
ment for this crime varied from burning at the stake to flogging.?

Simony is the buying or sclling of *“ things spiritual.” Grouped
with this offense is * confidence 7, which exists where one enters
upen the enjoyment of a spiritual or ecclesiastical right and the
performance of the duties thercto appurtenant, with intent to
make over this right to another at a later day.® The punishment
of such offenses is loss of all bencfices vested in the wrong-doer.?
Here belongs, also, the taking possession of an ecclesiastical living
by high-handed means, — which likewise brings about the for-
feiture of all benefices.!

Next come blasphemy and profanity. Blasphemy may be
committed cither by writing or word of mouth. It occurs when
a man ascribes false attributes to the Divinity, or denies the Th-
vintty’s true attributes, or whenever there is insult offered to God,
the Virgin, or the Saints. The penalties prescribed by the Ordi-
nances are of many different sorts. The upshot, however, is that
simple blasphemy and profanity are punished with & discretionary
fine, which is to be doubled in case of a second offense. By the
Declaration of 30 July, 1666, the punishment is increased to such

¥ ““Traictd des peines et amendes™, p. 154 a, b.

*(Cf. the remark of Selden, quoted in Professor Thayer’s **'Trial by
:'E of Things Supernatural” (*‘Legal Essays”, p. 329, Boston, 1908):

The law :ﬁmnﬂt witches does not prove there be any, but it punishas

the malice of those people who use such means to take away men's lives.”
— TRrawsL.]

T Jousse, **Justice eriminelle”, Vol. ITI, pp. 752-767.

® [Specifically “‘a ‘confidence’ is a contraet by which an esclesiastic
roceives a benefice on condition of paying the emoluments, or a part of
them, to a third person; or covenants to resign the preferment at a
slleelﬁed time. The person holding a benefice on such terms is called
a ‘vonfidentiaire.””” W. H. P.Jervis, “* A History of the Church of France™
ete., Vol. 1, p. 212, note (London, 1872), citing Héricourt, **Lois_ecclés. de
France”, F. c. XX, 28, 29; “Mémoires du clergé de Franee™, Vol. VIII,
P. 8. — TransL.}

9 Jousse, “‘Justice eriminelle™, IV, pp. 110-118.

1 Laverdy, * Code pénal”’, pp. 14, 15.

280

Cruarter X]| FRANCE, FROM THE 1500 & TO THE REVOLUTION [§ 5%¢

an extent that for the eighth repetition the offender suffers the loss
of his tongue.! '

Disorderly behavior during divine service receives discretionary
punishment. At such a time, too, all taverns and shops must
be kept closed, or the keeper will feel the hand of the law.12

A second principal group is formed by the crimes of temporal
treason {*l&se majesté humaine ”’}.  The evolution of this
notion of ‘‘lése majesté ”, better than almost anything else,
enables us to recognize the development which had been going
on in the idea of the State. Since the 1500 s, it had become clear
to legal science that, although the Prince represents the State,
the State iz in no sense merged in the Prince. Thus arose the new
coneeption of temporal “lése majesté ” —a conception which,
throughout this whole period, preserved the same character and
became clearcr only in respect of the systematization that it under-
went. Duret placed under this head all evil-intentioned deeds
which are directed against the Prince, his councillors, or his gendar-
merie, or which create public disturbances, injure the State, betray
it, or set on foot conspiracies.® The efforts of later writers bring
order out of this notional chaos. A distinetion is taken between
temporal ““lése majesté ” in the first and in the second degrees,
— which is substantially that between- ““ lése majesté *’ proper
and high treason. Temporal “12se majesté ™ in the first degree
embraces every attempt, upon the person of the Prince, his chil-
dren, or those in the line of succession to his throne, and every
attack upon the State whether by overt act or by secret *“ leagues
or associations.” This offense is “ one of the most atrocious that
can be committed,” because Sovereigns are “ the images of God,
representing in the governanee of their several States that authority
which is exercised by God in the governance of the Universe.” 1
“ Lése majesté ” in the second degree (or, as Jousse has it, in the
lesser degrees) comprises all offenses “ which cause prejudice or
damage to the public weal”, or * the King’s authority ¥, “ inter-
fere with the due exccution of public justice”, or injure the sover-
eign rights of the Kingdom, and all offenses directed against
“ the persons or the functions of magistrates or other persons who
represent the Sovereign ”, such as foreign ambassadors. Thus,

1t Jougse, ‘‘Justice eriminelle”, IIT, J)p. 260-272,
2 Laverdy, ** Code pénal”, pp. 12-14.

11 “Traicté des peines ot amendes”, pp. 106 ! seq.
14 Jousse, ‘* Justice criminelle™, III, p. 681.
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all officialdem is included in the notion of the State, and all erimes
committed within this circle or against any member of it share
the same commeon character. Specifically these erimes are:

“ Lése majostd ” proper; that is to say, attempt upon the life
of the Prince, or of any member of the princely house. Extraordi-
nary punishment is provided for this crime by the Ordinance of
1539. The offender is to be plucked with red-hot pincers and,
after boiling lead has been poured into his wounds, is to be torn
asunder by horses ;5 his house is to be razed to the ground and
his estate confiscated. Under the Criminal Ordinance of 1670,
there is even a criminal proceeding against his eorpse.””  All other
species of ““1ése majesté " in the first degree are followed by con-
fiscation, the razing of the offender’s dwelling, and death; even
guilty knowledge is visited with the like punishment.”®* On a par
with the offense in question, according to the view of Jousse, i3
every species of rebellion, but here the death penalty is inflicted
in a less aggravated form.

High treason; which includes every resistance to the royal
command, every insult to the King, every appeal from the King
to the Emperor,” or to the Pope, the assembling with weapons or
followers in derogation of the royal authority, the fortifying of
castles, and a large number of kindred acts. In serious cases
the punishment usually is *“ confiscation of the body and estatc ”;
in other instances its extent depends upon the circumstances of
the particular offense.?®

TUnder this head of high treason, also fall, for the reason assigned,
certain specific crimes of a different description, namely :

Counterfeiting of money. — Two principal species are recog-
nized : counterfeiting of money, proper, and “ billonage.” The

former consists of unauthorized coining, coining with false weight -

and standard, imitation or counterfeiting of inscriptions, clipping
coin, or uttering false money, * Billonage ” is the melting down
of good coin or in any other manner converting it into bullion or,
exporting coined money from the realm.2 TFor any sort of coun-

' [This was the manner of death inflicted, in 1610, upon Ravaillae,
who assassinated Henry IV, and, as late as 1757, upon Damiens for
attempting the life of Louis XV, — TraNsL.]

10 Tig, XXTI, Art. 1. :

1 For examples, see Jousse, *‘ Justice criminelle™, p. 683.

13 fousse, op. cit., IIT, pp. 674_705.

1 Decree (2) of 1417, in Papon’s collection, LXII, Vol. 1.

® Jousse, op. cil., pp. 689 el seq., pp. 454-456.

1722:3 Declaration of 24 Qetober, ﬁll; Edicts of May 1718 and February,
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terfeiting of money, even for the act of uttering false coin, the
penalty is death.? :

Counterfeiting of the royal letters or seal.®

Poculation : that Is to say, the embezzlement of royal or public
moneys, or the use of such moneys for one’s own benefit *“ through
an infinity of evil artifices contrived by the financiers to enrich
themselves at the expense of the King and the publie.” The
punishment is consignment to the galleys for life, but, in the course
of time, this has come to be seldom applied, and the court uses a
discretionary power in fixing the penalty.*

Extortion and malversation in office. — In this case, likewise,
the practice is to modify the punishment according to circum-
stances. By the Ordinances of Moulins 2 and of Blois,?® extortion
by officials was punishable with ““ confiseation of body and estate,”
vet the death penalty is scarcely ever inflicted, — giving way to
banishment coupled with one of the infamous punishments.*

Duress of imprisonment (* chartre privée ) which exists where
a private person, with strong hand, deprives another of liberty.
Tt is numbered among attacks upon the sovereign rights of the
State, under “ lése majesté.” The principal doctrinal source is
the Roman Code.?® The punishment i3 a ‘matter of judicial dis-
cretion, but based on Farinacius.?

Obstruction of public justice (““rebellion & justice ”): This
oceurs through any resistance to the exercise of the judicial power,
or concealment of eriminals. An associated offense is that of
prison breaking. In spite of the provisions of the Criminal Ordi-
nance, ¥ escape from prison is seldom punished except when accom-
panied by the use of violence or the commission of some other
crime, The turnkey who affords a prisoner the means of escape
incurs consignment to the galleys. In other cases there is a fine
and, at times, heavier punishment.*

Duelling. — By the opening of the 1500s, the duel had com-
pletely fallen into disuse as a procedural feature. In the period
with which we are dealing, it is not only discountenanced, but for-

= Jousse, op. cit., 11, pp. 452454,

® Ibid., I11, pp. 373, 374.

# Ibid. 1V, pp. 21-38.

% Art. 23.

35 Art. 280, ]

2T Jousse, 0p. cit., L1L, pp. 767-810.

2 Iib. IX, Tit. 5, “ De privatis carceribus.”

22 Omestio 27, n. 35: Jousse, op. cit., 111, pp. 283-286.

8 Tit. XVII, Art. 25.
8 Jousse, op. cit., IV, p. 95.
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bidden under rigorous penalties. Indeed, the hatred which the
French kings displayed toward this one-time institution is quite
remarkable. ‘The last instance of a formally sanctioned duel
was that between the Lords de Chataigneraie and de Jarnac, in
the presence of Francis 1.2 In the combat, de Jarnac, a favorite
of the then Dauphin (afterwards Henry II) lost his life ; his death
so affected the Dauphin that when the latter came to the throne
he vowed that never again would a duel be permitted in his King-
dom. At a later day, Louis XIV swore by his kingly honor, and
publicly declared in the two Edicts of 1651 ® and 1679, that the
offensc of duelling was beyond the hope of pardon — a declara-
tion repeated by Louis XV in the Edict of February, 1723, The
attitude thus adopted by the monarchs had necessarily a great
influence upon legal opinion. Jousse says that duelling is “ more
criminal than homicide ’, and the Ordinance of 1679 classed it as
a species of “18ze majesté.” For these reasons the details of the
offense arc a matter of elose study. Distinction is made between
challenge without combat and the consummated duel. Sending
a challenge is punishable with two years’ imprisonment, a heavy
fine (to be paid to the nearest hospice), and suspension from all
offices for a period of three years, — subject to-increase according
to circumstances. The same consequences attend acceptance of
a challenge. In the case of a consummated duel, the punish-
ment of both parties is death  without remission ", and this
regardless of their wounds. Nar does death in the combat stay
the action of the penal law. Ilere there is judicial condemnation
of the decedent’s memory, and confiscation of his estate, or, where

that is not possible under the local rule, two-thirds of the estate is -

taken, by way of fine, for pious uses. All who participate are
visited with severe punishment. He who delivers the challenge
incurs flogging and branding, and, upon a second offense, consign-~
ment to the galleys for life; the mere looker-on loses all his offices
and dignities, or else the fourth part of his property. One good
effect of this unreasonable severity was that it occasioned the
establishment of Courts of Honor. By the Edict of August,
1679,% as judges of honor were appointed the Marshals of France,

2 [In his eonsummate study of the duel in France, Alezander Coulin

makes it clear that the royally authorized duel of the 1400s and early -

1500 s, such as the one here mentioned, was quite other than the old triat
by ba.ttlt}. “Verfa.]_.l des offiziellen und Enistehung des privaten Zwei-
kampfes in Frankreich”, p. 138 (Gierke's “Untersucﬁungen zur deutschen
Staats- und Rechtsgeschichte™, 99 Heft). — TRANSL.] '
= Art. 24 “ Art. 36. W ATE. 2.
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the Governors-General and their Lieutenants. These, again,
were authorized to appoint a certain number of nobles, in every
province, as arbitrators, with jurisdiction to determine questions
of personal honor and, incidentally, to cite before them the con-
tending parties. From the decisions of such local tribunals, an
appeal lay to the Marshals.3

The unlawful carrying of arma and the wearing of masks were
forbidden by the Ordinance of 1487 — a prohibition which is often
repeated. The Ordinance of 9 May, 1539, allowed the populace
to overpower and kill (** courir sus ) the offender, but by that
of 5 August, 1560, imprisonment and the loss of weapons
were prescribed. Later, both cases are treated as mere police
offenses.? :

Crimes against the person constitute the third main class,

Homicide in general (““ homicide **} is grouped under four heads:
(z) justifiable homicide (* homicide par nécessité ”); (b) acci-
dental homicide; (¢) homicide by negligence, and (d) murder
(*“ homicide volontaire ”, *“ meurtre ”, ‘“ assassinat ). The kill-
ing of an adulterer is not punishable. Where there h-as.been a
wounding, the case is one of homicide if death ensues within fqrty
days. Attempt to kill, in general, is not punished as severely as
the consummated offense. It is only the proximate attempt,
conspiracy to kill (* machination de tuer '}, the hiring of an assas-
sin, and instigation of another to commit homicide, which are
visited with the death penalty. . Self-defense is discussed quite
fully. But the learning of homicide is without anything flis—
tinctive : on principle, it is based upon Farinacius. The punish-
ment for murder is breaking on the wheel; more exact determina-
tion is left to the courts.®®

Polsoning (“ crime de poison ") is dealt with as a separate
offcnse; and is more serious than ordinary murder. Its punish-
ment is death in an aggravated form, varying with the circum-
stances of the case® : )

Parricide is murder committed upon the person of a relative, —
even upon that of a natural ascendant or descendant, or-o_f 2
relative by marriage. In a wider sense, it includes infanticide,
concealment of pregnancy, and exposure of children, as also
the murder of the master of the house by his servant. The
notions here involved arc the common ones of th_e 1700 s, —

2 Ibid., 1V, pp. 56-67.

6 it , PP- 328,
Jousse, op. eif., 111, pp. 320~ s Tbid., IV, pp. 4145,

3¢ Inid., 111, pp. 480-565.
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based upon the Italian practical jurists, — and hence need not
further detain us.*

Buicide is still a crime. The estate is to be confiscated and a
criminal proceeding had against the corpse. These rules, how-
ever, become greatly modified in practice.

Crimes against marriage, z.e. adultery and bigamy, likewise pre-
sent & situation where the punishment is governed by a general
practice. The chief doctrinal sources, as to adultery, are the
134th Novel, e. 10 and the Authentica *“ Sed hodie £ Codicis ad
legem Juliam de adulteriis.” The woman who offends is * au~
t!wnticated "% v.e. is immured in a cloister, and loses her property
rights. The man is punished in different ways, — sometimes by
d.eath, .but latterly at the discretion of the judge# Similar con-
:f;derir,:lons apply to bigamy and polygamy, in default of special
aws,

For the several forms of the crime against nature the punish-
ment is burning at the stake.t® .

“Of the offenses grouped under the designation of carnality
(_ luxu're ”’), rape is punished with death, as is also carnal connec-
tion with a female child. In other cases, resort is had to some
severe penalty of a different description, although death is usually
specified in the prosecutor’s demand.#

_Pandering is attended with banishment, loss of the ears, whip-
ping, and the like. Later, banishment comes into general use.t

_Incest comprises cvery case of sexual intercourse between
kindred, as far as the degree of aunt and nephew. It docs not,
however, cover commerce between persons who are akin only by

1 Jousse, op. cit., ITL, pp. 248-254 - —
:;{Ibs’ri.}; IV pp. 130-149, 3 TVopp. 126,
n the first nine bouks of the Clode, the (Glossators inserted **

: Jode, 5 ed tracts
fromt_the.Novcls which complated or modified a considcrable nug"}fbg;‘fg?
gions; litutions, These extracts were ealled ‘Authenties’, in contradis-
i netion t? tho colleetion of Novels in nine collations called ‘ Authenti-
dl;OI[ilt f_?r ’0'01;1’)113 suthenticorum.””  Pardif, “Histoire des sources du
Jrol a:?k\méeﬁ é)ralI%}]r(VPa,rlsé ]13890); and see also Vol. T of the present
x B L&) by 2
o %t})lntlAnen]f::la.l Histg r)?”, I}ie]fg% Hources, Iersony, and Movements

e Anthentica ““Sed hodie” is so'oalled irom the opening word
- ik N 3 > o Of
Eﬁﬁ _ﬁr;i;:%t{l;t&: : » (;S‘ed_ hodie adultera verberata in monlfsterigum mitta~
P 1 nnium viro recipere licel,” Corp. Jur. Can., ed.
Bei;‘;, ‘pKde. Lib. IX,”Tlt: 9, XXX (Loipzig, 1831). r'%mu:r];r..] an., e
ment[of. E:Il::hi‘a‘!i{muée i mgnlf ying that there is applied to her the punish-
hent of e A llt;hel.:l.:t\lc&. Dupin and Laboulaye, * Qlossaire de I'ancien
oit neais”, s.e. *' Authentigue”™ (Paris, 1846). — TranNsL.]
Jausse, op. cit., IT1, pp. 212-248. '
4 Jhid., IV, pp. 51-56.
4 Tbid., I11, pp. 705-752.

1 Ibid., IV, pp. 118-125.
% Ibid., 111, pp. 810-817..
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virtue of the sponsorship relation, as in the case of godfather
and god-daughter. There is no cxpress legislative provision as to
the punishment ; this is graduated to the closeness of the rela- .
tionship, and is either death or one of the infamous punishments.*

_Among crimes against property, we encounter, first of all, that
of arson (**incendie ””). Its punishment is arbitrary, and varies
with the circumstances. Burning at the stake is the penalty where
Toss of life has been occasioned. Lesser punishments are employed
where only property had been destroyed.*

Next follows theft {** vol ™*), which is  every fraudulent abstrac-
tion and carrying away of the goods of another, with intent to
convert them to the taker’s use.” Differentiation as to kind is
solely by reference to the © circumstances which render the theft
more or less grave.” These are () the character of the offender
(e.g. theft by a domestic); (b) the place of commission (highway
robbery; theft in a public place or during a conflagration); (¢}
the time of commission (theft in the night-time); (d) the manner
of commission (theft by breaking and entering, by the display of
weapons, or by violence); (&) the nature of the thing stolen
(property dedicated to sacred uses, horses, cattle, and other graz-
ing animals, wagons, etc.); (f) its quantity or amount (grand and
petty larceny, the definition of which is diffcrent by different
regional customs); and (g) repetition of theft. As to the last, it
is to be observed that the rule making the third theft by the same
individual a distinctive species has been naturalized from the
Charles V’s German * Constitutio Carolina ” and from Farinacius. . *
The punishment of theft is of many sorts. This is due to the lack
of general legislation, and also to the fact that a number of the
regional customs had their own provisions on the subject, which
have become elaborated by the judicial law. With his practical
bent, Jousse has thrown light upon almost all the possible cases.”

Quite as extensive a field is covered by talsification (* faux )
— a term used to designate both forgery and crimes of fraud.
Falsification embraces “ every act calculated to destroy, impair,
or obscure the truth, to the prejudice of another and with intent
to deceive him.” A first class consists of falsification in the exer-
cise of a public function, for which the punishment may be any-
thing from the death penalty down, in the discretion of the court.

4% Jousse, op. cit., 11T, pp. 561-573.
s Fhid., IT1, pp. 658-606.
- & fbid., IV, pp. 166-267,
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Private falsification includes the forgery of documents and fal-
sification generally by word or act (wherein is embraced the giving
of false weight or false measure). Its punisliment is, in part,
according to the customary law, in part, discretionary ; and con-
sists of fine,; banishment, or corporal chastisement.

Perjury (falsc witness) is the subject of especial punishment.
According to the Ordinance of 1531, the death penalty is to be
applied. In practice, however, a modification of this rule had
come about, and the punishment was in the discretion of the court.
False witness against the accused in a criminal proceeding called
for a severer penalty, and was visited with the pynishment to
which the person falsely accused had become liable.®

Fraudulent bankruptcy is treated by Jousse as a species of
theft. By the Ordinance of 10 October, 1536, bankruptcy, when
accompanied by fraud and wrong-doing (‘ fraudes et abus ), was
made punishable by *“ amende honorable ”’, corporal chastisement,
the “ carcan ”, and the like, according to the nature of the offense.
Severer measures were prescribed by the Ordinance of Orleans *
and Blois; ® and an Edict of 1609 appointed the death penalty.
Although this last provision was repeated in the Ordinance of
Commeree * (1673) and in a Declaration of 1716, it was not
observed in practice; the provisions of the Ordinance of 1536,
however, remained in force. Accomplices incurred a fine, in
certain cases a corporal chastisement.””

Usury, d.e. “any illicit gain derived from money in virtue
of a prior agreement,” still remained a crime. Nevertheless, a
distinetion was made between usury and interest. The exac-
tion of a lawful rate of interest was permitted ; this, under the
Ordinance of February, 1770, being fixed at 5 per cent. (*au
denier vingt ”).*® The various questions are dealt with by
Jousse in considerable detail. By the Ordinance of Orleans, the

 For the particular eases, see Jousse, op. ¢it., 1T, pp, 341-416, where
they are exhaustively considercd.

# Jousse, op. cit., 111, pp. 411-442. 5 Art, 142,

5 Art, 245, B Tit. XI, Art. 12,

¥ Jousse, op. cit., 111, pp. 254-260. .

b 1t is interesting to note the steady decline of this legal rate. By
the Ordinanee of 1254, it was fixed at 4 sols on the livre (20 per eent.);
by that of July, 1315, at 15 per egent. It later hecame 10 per cent. (*au
donier 107), and so remained until 1507. Tts subsequent course was as
follows: 6} per cent. (‘‘au denier 16”) by the Edict of July, 1601 ; H§
per cont (“au denier 18”) by the Ediet of March, 1634; 5 per cent. (*‘au
denier 207) by the Ediet of December, 1665; and 4 per cent. (“au denier
23°7) by the Edict of June, 1766. See Jousse, op. cil., p. 260,
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punishment of usury was corporal chastisement and confiscation
of property — a provision frequently reénacted, but mitigated in
practice.®® : :

The last division (and one of a subsidiary character) is that
of msults. Here was included every species of insulting language
or conduct, in general, and, in particular, ““ every offense which
a man oceasions to his neighbor through a contumelious motive
(“ motif de mépris 7). The latter is of three sorts: insult by
word of mouth, insult by writing, and insult by conduct. In the
case of oral insults, a retraction is required, and the offender is
often compelled formally and publicly to vindicate the honor of
the insulted person, either by lodging a document in the judicial
record-office, or by appearing in open court, with uneovered head,
and there making oral acknowledgment of his wrong-doing. If
the insult is offered by a person of low degrec to one of higher,.
then, in addition, the culprit is condemned to imprisonment or
such other punishment as the judge shall determine. In other
instances, there is a fine in the nature of a judgment for civil
damages in favor of the injured person; in others again, a penal
fine; and, in very serious cases, even infamous punishments, such
as ““ amende honorable ” and banishment. As to insults by writ-
ing, the law is the same, except that the defamatory libel is sup-
pressed, or is torn up in public. For every sort of insult by con-
duct (*“ real 7 insults) the penalty depends upon the circumstances,
the extent of the injury, the person injured, the place, or the nature
of the act, and varies from mere public censure (““ blame ”) to
“ afflictive ” and infamous punishments. There is, besides, an
award of damages to thc jured person. The different cases
arc gone into quite fully by Jousse.® Tt is to be noted that he
includes arson and “ violatio sepulchri * under the present head.
Especial mention is deserved for defamatory lbels and the enact-
ments relating to offenses of the press. Printing, publication, or
sale of matter amounting to a defamatory libel was forbidden by
the Ordinance of 17 January, 1651, and many subsequent enact-
ments, under penalty of whipping and, in case of repetition, death.
For falsely stating the place of publication, as well as for printing

- in foreign countries, the Ordinance of 10 September, 1572, pre-

scribed confiseation of the book and a fine to be fixed at the court’s

58 Jousse, op. cit., IV, pp. 267-284.
& Op. cil., fII. pp. 573-671.
6 Art. H).
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discretion. The Ordinance of Moulins ® prohibited the publica-
tion of any book without permission of the Crown {“sans privi-
lége du Roi ), punishing infractions with confiscation of property
and corporal chastisement; and, by the Ordinance of 11 Decem-
ber, 1547, no book dealing with religious matters could be printed
or sold unless first examined and authorized by the doctors of
theology, the punishment in this case being confiscation of ““ body
and estate.” The Press Law proper is the Edict of August, 1686,
which consolidated all the preceding enactments. Later enact-
ments merely carry out the plan there laid down. Thus, the Regu-
lation of 28 February, 1723, provided that any one guilty of cir-
culating writings against religion, the King’s service, the good of
the State, the purity of manners, or the honor and reputation of
families or individuals should (in addition to the punishments
prescribed by existing law) incur the forfeiture of all privileges,
rights, and offices. So, too, the Declaration of 10 May, 1728,
punished the same offense with the pillory, banishment, and
severer punishments. Likewise, by a Declaration of 17 April,
1757, it was enacted that the author of any writing “ tending to
give offense to religion, to agitate the minds of the people, to
assail the authority of the King, or to disturb the peace of the
State will be punished with death ”; ® further, that all who take
part in its printing, publishing, or dissemination arc to undergo
the like punishment ;% and, finally, that failure to observe the
formalities indicated in the Ordinances shall entail a punishment
which may extend to consignment to the galleys for life.* And
Jousse does not hesitate to add that all who have authorized or
counselled the publication must be punished in the self-same
.manner.%

This concludes the list of crimes in the true sense of the word.
There were many other offenses of a special nature such' as those
relating to the forests, to hunting, and to fishing, as well as an
entire group of marine offenses which are dealt with in the Ordi-
nance of the Marine. Examination of these, however, would
throw but little light on the general features of the criminal law
of this period, and, consequently, does not require us to prolong
this survey. ‘

e Art, 78. ® Art. 1. # Art. 2. % Art. 3.
® Op. cit., 111, pp. 651, ef seq.
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CuapteEr XI
OTHER COUNTRIES IN THE 1500517008
(SCANDINAVIA, SWITZERLAND, NETHERLANDS)

A. SCANDINAVIA

§ 59f. Seandinavia in the period 1600 5; Capital Of-
150051700 5.  Private fenses ; Extonsion of Pub-
Revenge Prohibited ; lie Jurisdiction; Moral
Ontlawry ; Peonalties; Conditions, '

Legislation during the

$ 59f. Secandinavia during the period 1600817008 — The
1500 3. The legislation of the first half of the 1500 s exhibits an
increasing progress in penal law to the conception that the end to
be sought was not the securing of private redress and damages
so much as the maintenance of public order and safety. The
gystem, however, was not essentially changed. More severe
penalties were prescribed for divers offenses with a view of enfore-
ing more cffectively the duty resting upon the public authorities.
The reason set forth for these drastic enactinents was the lawless
conditions prevailing during the internal strifes and wars; and
the crimes especially dealt with were murder and gross personal
violence, which frequently passed unpunished,

Private Vengeance Prohibited. — It is apparent, however, that
the basic principles of the earlier provincial Laws remain. The
system of fines, which had grown out of the ancient custom of tak-
ing the law into one’s own hands, was preserved. Personal feud

and vengeance, while not allowed, still served to distinguish such

an act from one committed on an offenseless man, and subjected
the doer to outlawry or forfeiture of life in exceptional cases only.

1[The first four headings of this Section continue Srenmann’s “ History,”
%tff alread mfed in note 1 to § 39a; for this author, see the Bditorial
efage. — Ep.
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The Laws of Christian IT penalized with death all cases of de-
liberate homicide ; if the defendant escaped, he and his companions
in the act were outlawed ; any one of them, if apprehended, was to
be executed by the royal official ; but any one could slay him with
impunity; to harbor him was cause for outlawry. For the
taking of life by accident or in self-defense, peace must be bought by
fines to the kin and the king ; the amounts were to be determined

by the *“ Land-judge ** and were exacted from the defendant him-

self, his kindred not being bound to contribute; attacks upon the
latter by the kinsfolk of the deccased were prohibited.

These general rules were followed by succeeding kings. No
new penal principle developed; the chief aim being more effec-
tually to enforce the rules of the earlier codes. This is seen in the
Ordinance of Frederick I for Fyen, of May 18, 1523, and the Decree
of Christian III for Kopenhagen, of 1537, which attribute the
frequent cases of murder to the practice of private vengeance, as
well as to the custom for the slayer to obtain release by paying
fines to the kin of the deceased (to which his relations contributed)
without the cause reaching the law’s tribunal. The chicf purpose
of thesc enactments, as well as those of 1547, 1551, and 1558, was,
therefore, the abolition of the “ Haevn ” (or feud) the coercion of
a resort to court proceedings,

These laws also preseribe death for homicide (except where done
by accident or in self-defense), whether the offender was caught
in the act or declared outlawed and later apprehended; his per-
sonal estate was forfeited, half to the king and the other half to
the heirs of the deceased; the offender’s relations being declared
cxempt from contribution or vengeance. Where the fugitive
made good his escape, or purchase of peace by money was offered

him by the king and kin, his relatives were to produce two thirds

of the legal *“ man-fine ” to the victim's heirs, as provided in earlier
legislation, Vengeance on kin was prohibited in all cases, and an
old rule was revived prohibiting reconciliation without legal pro-
cedure. But these provisions were limited to manslaughter com-
mitted by yeomen (* Bonde ") or burghers (““ Kj¢pstadmand ™)
and not applicable to the nobility. The latter preserved the right
of private vindication; and charges involving the life or honor of
any of its members came only under the jurisdiction of the king
and the high court of the realm (an exception being noted in the
Kallundborg Decree of 1576, ch. 13, providing the death penalty
for a nobleman who should deliberately kill his brothers).
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Outlawry still ensued for unmulctable offenses, or on failure to
produce legal or promised fines. The provision in the Ordinance of
Erik Glipping of 1284, was reénacted in the Decrees of 1547 and
1558, outlawing any one who should fail to pay a forty-mark or
other important fine or secure a bondsman therefor within six
weeks after sentence. Outlawry, however, was put into practice
chiefly for erimes subject (under the revised laws) to capital punish-
ment where the felon was not caught in the act and escaped
during the period of time allowed after sentence. This period,
which had varied from a day and a month to threc days
and three nights, was now fixed at a day and a night; if
caught thereafter, the death penalty was exacted. The second

~ FEcclesiastical Law of Christian IT authorized any one to kill a

fugitive murderer; and while there is a decision of thc House of
the Lords, of 1537, acquitting the defendant from punishment
for such an act, the Decrees are silent on the subject, and it is doubt-
ful if outlawry operated fo this extent any longer. By the Act
of 1537, it behooved the royal bailiff to * mete out justice on his
neek ” where the murderer had not been seized in the act but was
sworn to be outlawed, and he was later charged with the duty of
pursuing and apprehending the fugitive. While these Decrees
do not expressly authorize every person to scize the outlaw, there
is recorded a judgment of the Viborg Land-Thing of 1570, accord-
ing to which all present at a “ Thing " where a murder was com-
mitted were in duty bound to seize the criminal ; and this rule was
later made general.

Where reconciliation was made and fines paid, the offended party
delivered a “ letter of release of feud " {like the earlier “ Tryg-
deed,” ante, § 39a) whereupon the royal official proclaimed “ the
peace of the king upon him.” Where in particular cases there was
a doubt as to the manner of punishment, or aggravating or extenu-
ating circumstances appeared, the defendant was referred to the
“ king’s favor or disfavor ” and his case was decided directly by
the ruler,

Penalties. — The ecclesiastical jurisdiction had been transferred,
at the time of the Reformation, to the State; and this led to some

- changes in penalties. - Thus, the Decree of 1537 prescribed death

for a spouse guilty of adultery, and also for the paramour, this
penalty being later limited by the statute of 1539 to a third offense,
and later laws not mentioning the third party. For seduction,

fines were imposed, payable to the offended party and the king
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{(as theretofore to the bishop), and repeated offenses later involved
jchc death penalty. In the Ordinances of Frederick 11, of 1582,
incest and bigamy are referred to in connection with adultery,
but no special section covers these crimes, while the penalties were;
made the same as for adultery under Christian IV, viz., forfeiture
of estate, exile, and in case of failure to depart, death. False
swearers were deprived, under Christian I, of the two fingers raised
fm: the oath; the later Act of 1537 termed this a mode of warding
olf the wrath of Deity; this punishment was reserved by later acts
for repeated perjuries deliberately made. Witcheraft would scem
in the leclesiastical Law of Christian II, to have alrcady invol\reci
T,he death penalty, if actual injury had been inflicted upon some one :
it :?lso punished with whipping a consultation with witchc.s.,
Whilc the Decrees generally do not expressly deal with this offensc
t%l{) stake was In use, as is shown by divers judgments under Chris:
tian IV (1617); necromancy and superstitious practices were
punished with forfeiture of goods and exile. -

By sundr_y other amendments to the penal laws, public punish-
ments were mposed for offenses which had previously been subject
to fines only, as well as for misdemeanors which were not viola-
tions of any individual right but involved the moral and public
order. There was a more general extension of public prosecution ;
and express declaration is made of the general duty of the pﬁbli(;
officials to watch over the enforcement of law.

Legislation in the 1600 s.” — The internal disorders which devas-
tated Denmark after the death of King Frederick I led to the en-
aﬂct.r-ner_lt of severer statutes for the punishment of critnes. With
_(,hnstlan IIl’s ascent to the throne the government acquired
increased authority and undertook to extend to the entire kingdom
th_e operation of the penal laws in force in market towns. The
crime of murder, hitherto relegated largely to the sphere of private
vengeance, was now made subject to public prosecution. The
chl'ef obstacle was the insistence of the nobility on the preservation
of its pl:ivilege to settle its feuds with the armed hand. A measure
of corfsuierable progress aimed against this privilege was the Proc-
lamation of May 1, 1618, inhibiting generally duels with fire-
arms. The privileged class, however, continued to exercise its

2 I'T'hi
il BEragranh sy up, 58 463100 of . 1, & Koupmaue Roomye

1860), together with the notes thereon b in hig *
oo, 1 eon: by J.‘E. Larsen in his “‘Hore-
_S:E:l;l:]ger over den danske Retshistorie”, §§ 163165 (Copenhagen, 1861).
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powerful influence in the government, as is evidenced by its issu-
ance of “ letters of release of feud ”, binding the kin of the person
killed, without the cognizance of public authority, during the reign
of Christian IV, -

A notable feature in the criminal legislation of this period, is that,
as a motive for ordaining punishment for crime, in addition to se-
curing the order of the State and preventing crime, it professes to
aim at diverting the wrath of God, and his punishment of the
people.

Offenses penalized by capital punishment were: (1} deliberate
murder, committed by those not of the nobility; (2) rapc; and
(3) adultery. Offenses against the administration of justice were
heavily penalized — unrighteous judges, clerks forging the records
of the “Thing”, and perjurers. While accidental acts were no
longer generally held criminal, there was nevertheless retained in
the Manor Act of Frederick II the provision of the Law of Erik
of Pomerania, prescribing a barbarous penalty for negligently
causing a conflagration (“if damage result through the neglect
of any one from fire and light, then he shall immediately be seized
and thrown into the same fire, if he be caught in the act ”). Im-
prisonment at hard labor at Bremerholm -or in the House of Cor-
rection became frequent punishments under Christian IV.

The jurisdiction of the State authorities now embraced that of
the former ecclesiastical courts, and was extended to include
many acts not involving wrongs to individuals. Among the
offenses now recognized were witcheraft, vagrancy and beggary,

incest, concealment of child-birth, and relapse into the Catholic
creed. Moral conditions during the 1500 s had been at a low ebb;
the priesthood, monks, and nuns being especially depraved. At
the Council of Constance it is recorded that over seven hundred
_“ pleasure-maids ” were present at the gathering. Even the
Reformation effected little change, and improvement came only
with the spread of knowledge. Gluttony, drunkenness, libertin-
ism, and gross living were common. Private feuds and self-redress
were frequent. A large number of persons were executed for witch-
craft, towards the close of the 1600s; and among these victims
of superstitious creeds are found noble ladies, one of whom, Chris-
tence Kruckow, was charged with having instituted at the tniver-
sity a “ Stipendium decollata virginis.”

The dominant principles. in the Swedish-Finnish penal codes -
during this period were the following :
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(1) The “lex talionis " is the highest justice according to the
Law of God, ¢.e., the Mosaic Law; (2) The legislator shall en-
deavor to intimidate miscreants from criminal actions by the most
severe penalties; (3) The legislator shall seek to soften the wrath
of Deity and save the realm from his vengeance by the most severe
punishments. '

Regarding the first proposition, the Church rules were not only
viewed as the sources of the national religion, but also, especially
the principles of the Old Testament, were deemed positive legis-
lation of Divine origin, binding on all nations in all ages.

The adherence to the second rule is amply evidenced in penal
history, notable in the Manor Laws, the military law, and special
ordinances. Thus, Gustavus Adolphus prescribed death for the
killing of a stag or a swan.

The doctrine contained in the third principle was followed in
many enactinents, such as the patent regarding felonies of May 1,
1653, the royal statute regarding fines and breaches of the Sabbath
(October 2, 1665), and the law of infanticide (March 1, 1681 and
November 15, 1684). Likewise, it appears in the prosecutions for
witcheraft during the close of the 1600 s, wherein the  law of God ”
was enforced without mercy and the witches burned, in order to
secure immunity from “ the rage of Satan and his cohorts ” and to
divert the wrath of the Lord from the realm. Nor was this idea
confined to offenses against morals and religion; it is notable in
the act regarding duels (August 22, 1682). '

In course of time, however, the general conscience came to dis-
approve of thesc harsh punishments, and while the provisions
still lingered in the books, milder penalties were employed in ac-
tual practice. The Penal Code of Queen Cristina introduced a

system more in accord with this commeon sense of justice and actual

practice. A thorough reform is visible in the Code of 1734 — the
labor of a century. Neverthcless, the dominant principles Te-
mained unchanged, although the principle was now recognized that
the penalty should aim to be only a just retribution. Draconic
punishments still remained; capital punishment heing prescribed
in sixty-eight cases. ' '
Marking an epoch in the development of penal law, is the act of
the Swedish Parliament, January 20, 1779, expressing that new
humane tendency which became dominant during the latter half
of the 1700s.  Gustavus ITI was well versed in the “enlightened ”
philosophy of the 1700 s; and it had been his genuine desire to in-
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troduce an even more thorough reform than that which was em-
bodied in the statute of 1779.

B. SwITZERLAND !

59g. Switzerland in the 1500s|§59% The 1700s; the *Aul-
§ 5% and the 1600s; the Hef- klaruog™ Period.
ormation Period.

§ 59g. The 15008 and the 16003; The Reformation Period. —
Whether the Carolina ever had force in Switzerland, either formally
or substantially, opinions have differed widely. Most of its pro-
visions dealt with procedure, and therefore would not be appli-
cable. No doubt it was more or less used by magistrates for their
guidance. In matters directly involving the peace-lm.v, the Caro-
lina in Germany displaced the former rules; but in Switzerland the
peace-law was little affected by it.  For example, the law of self-de-
fense and sclf-redress was restricted by the Carolina to cases of life
and limb, but in Switzerland preserved its larger scope. Agai-n, the
attempt as an independent offense was broadly recognized in the
Carolina, but was not recognized in Switzerland.

The Reformation, of course, affected the criminal law in Swit-
zerland much as it did in Germany, even in the cantons which re-
mained Catholic. This period of law shows a stern and even harsh
spirit of repression, and is in many respects a retrogression. Heli-
gion, morality, and authority are its marked ele}'ﬂents. Offenses
against religion and creed become numerous, as in Ge}'many, and
are harshly punished. DBlasphemy, adultery, mc?ni_:menc.e, rf,nd
sinful - acts generally, become prominent in eriminal . justice.
Church and State mutually assist in the zealous task.

There were, to be sure, differences observable due to local COI'ldi-
tions and personalitics. Calvin at Geneva, Zwing]i. at Ziirich,
Luther in Germany, had dominant influence, each in his own way.
Calvin introduced a terrorist ecclesiastical administration, em-
phatic in its puritanism. Zwingli’s nature was liberal and demo-
cratic; his heart was with the common people, and he led a st.ruggle
against the privileged aristoeratic families. Luther was in .the
confidence of the German territorial princes, and their ambitions
were closely related with the success of the Protestant faith. In

1[Th two sections are by the Editor, using Dr. PPENNINGER'S
treat[isé iezsea.ut.hority; for this author and work, see the Editorial Pref-

ace, — Ep.} o
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Germany, but not in Switzerland, the Roman law was introduced
bodily (partly by legislation, partly through the professionally
educated judiciary). With it came the doctrine of the ruler’s
authority as the all-sufficient basis of law. This culminated in the
exaltation of judicial discretior as the measure of crimes and pen-
alties, and of governmental absolutism as representing divine

authority in the repression of crime and sin. From the cxcesses

of these doctrines the Swiss cantons were relatively exempt.

Nevertheless, Swiss criminal law exhibited the general features
of the times, — a harshness and cruelty in the penalties, — an em-
phasis cn the sinfulness of erime, the wrath of God for & people’s
offenses, and the God-commanded duty of obedicnce to authority.
In Geneva, Calvin’s censorial laws, Draconian in their strictness
and arbitrariness, were so harshly enforced that at last the town
rose and expelled him. But his spirit still dominated. Not until
the all-European reaction of Roussean’s time did that community
tear itself free from its intellectual slavery and recover its old Swiss
spirit of freedom. In his “ Lettres de la Montagne,” Tousseau
describes the abnormal authority of the Geneva Council in crimi-
nal matters: “ Its power is absolute in every respect. It is prose-
cutor and judge. It scntences and it executes. It SUIMMmons,
arrests, imprisons, tries, judges, and punishes, — itself alone does
all.”

And yet this stern and intolerant system had its due place in the
1E]isﬂ:ory of progress. It led in a great movement of regeneration
in morals and the building up of State authority in criminal law.
After the political anarchy and the riotous pleasure-loving excesses
of the Middle Ages, it signalized a natural reaction towards orderly
government and beneficent asceticism and self-castigation. One
of the historians of Bern’s laws thus sums up the period: “1It
was not a mere matter of new religious dogmas, but of the renova-
tion of the moral life, personal and national.”

§ 50k, The 1700s; the “ Aufidirung” Period — To recon-
struct a picture of the criminal law of the 1700 ¢ is not easy. The
sources were multifarious; Roman law, Canon law, and the Caro-
lina; practice-books, judiciary aets, local custumals, — all these
were found more or less in every canton. Much of the medieval
law persisted, in name at least. The Territorial Law-Book of
Glarus, as late as the issues of 1807 and 1835, still preserved parts
of the peace-law dating back to the 1400s. In Schwyz as late as
1700 was found the custom of delivering over the homicide’s body
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to the victim’s family. In Glarus the last wager of battle and the
last witch-trial took place only in 1707. _

But the cruelest of the old penaltics had fallen into disuse. In
Ziirich, empaling and immuring had not been inflicted since the
1400 s, nor drowning since 1615; and by the 1700 s beheading had
become the usual mode of execution. The figures of executions in
Zirich and Schwyz show plainly the diminishing harshness: in the
1500 s, 572 exceutions ; in the 1600 s, 336 ; in the 1700 s, 149. The
maodes of execution are equally significant : in the 1500 s, by fire 61,
by gallows 55, by drowning 53 ; in the 1600 s, by fire 14, by gallows
10, by drowning 9; in the 1700 s, by fire 2, by gallows 16, by the
whecl 1, by the sword (beheading) 106.

Most of the changes towards progress came about by judicial
practice; express legislation is found for only the extremest de-
fects; in the Bern Law-Book revisions from 1753 to 1793 is almost
nothing of importance. But though legislation was not active,
public opinion, as reflected in the literature of the period, was fully
responsive to the new thought of the times. The “ Aufklirung ”
period, here as in Germany — that movement of the leaders of
educated thought to banish popular error and superstition and
to introduce liberal thinking and “ enlightenment ” — showed
its’ influence in criminal justice. The all-European agitation
against torture received a welcome here and showed early re-
sults. Montesquieu’s influence was widely felt. The beneficent
possibilities of education found some of their leading apostles in
Switzerland. : '

And as the new period of the 1800 s arrived, ushered in hy the
French Revolution, what were some of the principal features in
which the survival of the traditional ideas of Swiss criminal law
might still be seen?

1. The old peace-law still preserved its rules for the citizen’s
duty to intervene by parting the combatants and giving informa-
tion to the court. The principle of honor in word and act was still
a living one. Stealing and fraud were still more heavily penalized
than wounding or even manslaughter; in Schwyz two men were
hung for stealing and fraud as late as 1822. The absconding
debtor was regarded as a thief. Gambling, the squandering of
family property, shirking of labor, and the like, were strictly repre-
hended. The modern point of view, which condones or admires
smart dealing, tricky business methods, and clever evasion of
obligations, so long as one keeps out of jail, was as yet nowhere
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accepted in Switzerland. The primitive notions still prevailed
that one’s word should be as good as gold, —“ honor with the word
and with the sword.” The Territorial Law-Book of Glarus de-
clared that he who fails to pay his debts shall no longer be trusted
in his word ; the bankrupt was * honer-less *’; and in this canton,
it is recorded, so firm was the sense of honor that ordinarily neither
note nor receipt was given when money passed.
2. In some of the cantons a mildness of penalties, remarkable
for this period, is observable. In Uri, the death penalty was re-
stricted to murder and arson. The wrongdoer is often described

in the judgments as only a misguided man; the intercession of -

his family Is given weight ; the sentence is modified * in view of the
circumstances of the case.” No doubt this lenity may be attrib-
uted to the (nowadays often criticized) tendency of lay judges to
undue weakness in imposing extreme penalties; and in these primi-

tive cantons the tribunals were composed sometimes of as many-

as 200 or more citizens. DBut there is 4 general atmosphere of primi-
tive patriarchalism, — benevolent, and yet crude in its methods.
Flogging remained long in use as a judicial penalty; a notoricus
case of excess, In Url, as late as 1865, aroused national resentment,
and evoked even foreign comments on “ the barbarous justice of
Swiss democracy.” Other penalties also serve to illustrate the
simplicity of a primitive community, — confession, church-pen-
ance, listening to an appointed sermon, pilgrimage. And equally
suggestive were the sentences to be imprisoned by one’s father,
to be watched over by one’s friends, or to abstain from wine or
social company. :

3. Nevertheless, the path was already prepared in many ways for
accepting the new ideas of Napoleon’s and Feuerbach’s criminal
codes in the next century. The old classical Swiss principle of
individual manhood as its own defense, “ honor and the sword,”
had in many cantons gradually become an anachronism. Habit-
ual weapon-bearing, as a general custom, had long disappeared.
The traditional right of self-defense and self-redress was strictly
limited. The individual had become overshadowed by official
authority. The peace-law system was antiquated and inefficient ;
and with it would disappear the kernel of the old law. A killing

‘while under a special peace might still be legally murder; but the

community was ready to accept a new point of view as soon as the

law should formally sweep away the relics of the old system. For

‘most of its details were plainly relics of the past. Chiefly in form
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only was the criminal law in contrast with the coming ideas; the
community was substantially ready for them.

C. NETHERLANDS!
§ 594, Sources of Criminal Law in § 5Ok, Ger(l?r'al’ Features of the

herlands before | . riminal Law from Later
:.lhl.g 1%883? ancs Medieval Times to the
§ 597. The Roman Law and the 1700 5.
Carolina.

§ 59;. Sources of Criminal Law in the Netherlands before the
1600 5. — After the fall of the Carolingian monarchy, there suc-.
ceeded an epoch about which little is known. In all probability,
the common law together with the King's law, in altered and
perfected form, still prevailed in every-day usage, and beca.me pre-
dominant as active law through its administration by the justices
courts. With the exception of the written sources of law, in which
the common law found sanction, the most important sources of the
common law in the 1500 s were the collected customs and usages.

The written law began developing in some sections of Netherland
in the 1000 s, in others later, in the shape of charters, p.rivileges,
liberties, patents granted by the counts or other territorial lords,
as well as municipal and rural laws, decisions, ordina.nc?s, court
regulations, market privileges, etc. In the field of criminal law,
thesc written sources originally included, as a rule, the assessments
of fines; furthermore, they corroborated the common law as re-
garded the ordinary crimes, or they fixed penalties for newly _de-
fined offenses, e.g., the clipping of money, begging, cattle-steahpg,
etc. Some of these rural and municipal laws for that period
even contain fairly complete codifications of cri.minal la\v:r. Fo_r
information regarding the law in earlier or later times, the investi-

- gator should not overlook the law books, explanations, or compila-

tions such as the invaluable  Law-book of Briel ” by Jan l}i’[at-
thyssen, of about 1400, and the “Rural Law of Overyssel "’ by
Melchior Wynhoff in 15659. L _
The Canon criminal law, although it did not prevail directly in
the civil courts, became powerful in more ways than.one- 1(1‘; in-
fluenced the people to regard crime as a sin (along with -the de-
licta ecclesiastica ’; the * delicta civilia” and espe(_:la]ly the
1 {The ensuing ‘three sections are translated (with a few omissions)

L ¥ - 1
from 3-11 of Professor G. A, VaN HaMer's* Netheriands: Criming
Ls.w.”§§F0r this author and work, see the Editorial Preface. — Ep.] = .
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“mixta "), against which the Church threatened her penalties
(““ peenitentiz ', “ peene medicinales ”, “ peence vindicative ).
It colored the views of the law-givers, and especially of the writers
of standing, who frequently cited ecclesiastical decisions; while
Jjudgments of courts were influenced, partly by the Canon law in a
narrow sense, partly by the authority of Christianity, in general, —
based upon biblical passages, particularly the Mosaic law. Mecan-
while, however, with the coming of the Reformation, the Canon
law proper gradually ceased to be of importance in the development
of the law of crimes in these sections of the country,

§ 59/. The Roman Law and the Carolins. — The great event
in the history of the law, known as the Reception of Roman Law,
exercised in the Netherlands as elsewhere its powerful influence in
the field of criminal law. An acquaintance with the Roman law
undoubtedly beganasearly as the 1100 s and 1200 s, when the young
men of the Netherlands began to visit the Italian law schools.
The Roman law became further known through the develop-
ment of legal procedure under the influence of those learned
jurists who had already begun to exercise control over the gov-
ernment in the cities, but whose direct authority in the matter
of the administration of justice assumed a decisive character
during the rule of the Burgundian princes. The courts were
then being composed of professionally trained jurists, and the
Great Council had just been created {1473-1482) and perma-
nently established at Mechelen in 1503,

Roman law had acquired, in the meantime, a positive legal status.
The Instruction of Charles the Bold to the Council (1462) is the
oldest known authority in which it is ordered to * proceed after
the contents and the form of written laws ”: while in Friesland,
which first acknowledged the authority of the Roman law, the
“imperial laws” were definitcly adopted by the confirmation
letter of Charles V, in 1524. Whether the Roman law carried
cqual weight in all the provinces depended very naturally upon
whether the written criminal law was equally complete in all
localities.

That division of classic Roman practice relating to criminal law
was, without a doubt, very slow in developing as compared with
private law, for no systematic treatment of the law of crimes is to
be found in the Roman law-sources. Because of the imper-
fections and deficiencies of the national criminal law, and the

growing need of a system of public law, the Roman criminal law
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found a fertile soil prepared for its growth and development. Th.c
criminal law of which we are speaking is that of the Corpus ?ul}-;q
(mostly contained in “Libri terribiles XLVII and XLVIII Of the
Digest, and Liber IX of the Codex). Tt had developed, (q) rcﬁn
the old law of the “ delicta privs!.tz.m ”, (b’), fr;(‘)m_tlEe oontuil.ua ly
expanding “ leges publicorum. judiciorum (* crimina I;ub 1cab .
“peenee legitime , * ordinariz ), (¢} from 'E,he penalizing by
means of “ Acta” and “ Constitutiones ™ of Various acts (more s;;:—
rious forms of the “delicta privata”, or actls whlch”cuuld not he
classified under any “lex publicorum jwhcwruj-n )., to w-h'lc b
as * crimina extraordinaria”, with the “ f_:xtrz?,or;(,hna:'(la co.gmt}o )
of the imperial judges, a “ peena extraqrdma.na or arblflrantah
was applied. An especially wide choice of pelmltles- urll er "he
public law was given in this latter Roman !aw, e.g., capita puglbe(i
ments of every description; corporal punishments which mlal;:]n |
the victim, and those which did not; Fonﬁnf?ment at hard cla 0;‘,
confiscation of property, etc. The various crimes were .not e?r y
defined and distinguished, and there was no systematic .deve op-
ment of general principles in the early sources. For 11:13-tanceci
the definition of the several crimes was not sharply mac.ie_, an
though “ dolus” was expressly requu‘ed,J attempt or partlcg)ail{on
was also included in the general idea of each'crlme. But the Ro-
man law, including criminal law, as accepted in the 1500 s, was n-ott
the pure law of the classic sources. "The Roman source 1:1:;' ;1 1ts
original form had been worked over b}.f the Glossators am :f; -
glossators ; and the criminal law in particular had been to a cIer lzjun
degrec systcmatized and scientifically treated by.suchAta 1lan
criminalists of the Middle Ages as Albertus.Gandmus, Angelus
Aretinus, and others.” This legal system acquired an ever—m(tlzreajlls-
ing influence, as later writers, i1.1 ltheI course of time, gradually
i nd applied its principles. ]
“011‘:( :lllf‘g]js be SeI:en that there existed n the thllerla}nds_pl:ovi
inces, since approximately the 1500 s, a system of publ'lc mmma1
law which continued in practice until the epo?h of the first generaf
codification of the 1800 s, and which, _at?cordmg to the writers o
this epoch, was derived from the ff)llowmg.s()l.lrces: tile ol()mm(lri
law, written law in general (imperial, provincial, and local enac
i i Dutch provinces: W.
o e Bscotion of i Ramas Loy 1 e RRGARTees, o
Vries Az, < Historia introdueti in provineias, quas deineeps resp

Belgii uniti comprehendit, juris Romani™ {1839) ;. and other writings
quoted by Modderman. 203
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ments}), Roman law, ecclesiastical law (partly canonical and Mosaic
in character), and lastly, authoritative writers.

The Constitutio’ Criminalis Carolina, and the Criminal Ordi-
nances. — T'wo general ordinances regarding the criminal law
must be noted, the Constitution Criminalis Carolina (C.C.C)
of 1532, and the Criminal Ordinances of Philip 1I of 1570. It has
been rightly remarked that *“ in judging of the authority of these
ordinances in the several provinces, two questions in particular
must be considered, i.e., to what extent the legislative power of
the one who gave the ordinances had developed in each province,
am] whether the formalities required to make the ordinances bind-
ing have everywhere been complied with 7 (Fockema Andrez).

The Carolina (“ Keyser Karls des fiinfften und des heyligen
Rémischen Reichs peinlich Gerichtsordnung ) is one of the most
remarkable of all the relics of historic German eriminal law, on ac-
count of its origin, contents, and authority. Instituted in 1530

and 1532 by the German diets of Augsberg and Regenshurg, it . -

was the outcome of the necessity for combating the many abuses
in administration of justice and the lack of knowledge of the pre-
vailing law on the part of the unlearned judges of that period.
The German Empire was already fortunate in the possession of the
Bambergensis (1507, “ mater Caroling ), an excellcat model
containing a systematic collection of Germanie and Roman-Canon
criminal law, which had become established under the authority
of the Italian criminalists. It was ¢ompiled, in part, by Johannes
Fretherr of Schwartzenberg and Hohenlandsberg (1528), who also
participated in the writing of the Carolina. .
The Carolina is an ordinance of 219 Articles, providing for the-
administration of justice, and largely made up of rules of proced-.
ure. Certain provisions of the substantive law of crimes are in-
cluded in Arts. 104-180, in which may be found not only defini-
tions of various crimes and of a great variety of penalties, but also
an elaboration of certain general doctrines, e.g., self-defense, com-
plicity, attempt, and extent of responsibility. While it creates
little new law, it sets forth the existing law in intelligible language.
It continually advises in doubtful cases the invoking of the
“ counsel of the jurisconsults ", thus leaving every opportunity
for the continuing development of the practice. Though the
ordinance (through the “ Clausula salvatoria ” of the Preface)
contains a concession to particularism, and though it did not for-
mally carry the weight of absolutely binding general law, yet, be-
304 .

Cuarter XJ] OTHER COUNTRIES IN THE 1500517008  (§ 59§

cause of its own worth and the additional value which it acquired
through use by authoritative writers, it remained the -foundation
of the gencral law of crimes in Germany. In certain Gl::l‘lf{:lall
States it continued to prevail until 1871, when the code of criminal
law for the North German Union was introduced. -

Tt was a debatable question, even in the latter part of the 1700 s,
whether this ordinance, intended for and prevailing in the Em-
peror’s German States, had any effect in the Netherlands, particu-
larly in the province of Holland. It is pretty generally under-.
stood, however, that not only was it never formally 'Lntroduced,' but
that no attempt was made to do so:  Nevertheless, it had CODSldl?l‘-
able influence, — partly because some courts af:knowledge(r:l' its
authority, and partly because some of the criminalists {?f tl}e 1700 s
(particularly J. S. F. Bochmer, author of the.“ I\.i[edltff,tlones ad
C. C. C.”, 1770), who took it as the basis of their views, influenced
the administration of justice in this country. 5

A similar controversy had been waged over the binding au-
thority of the Criminal Ordinances of Philip II, of the 5th and 9th
of July, 1570, the former treating of the measure, the latter of the
method, of Criminal Justice, and both extensively oommcnf;ed on
by the Dutch writer Wigele Van Aytta. The basis of the d.lspl_.lte,
however, was not the same in the two cases. For these ordinances
were instituted by the king as lord of the Nethcrlands,. while they
were also proclaimed in some provinces, particularly in Holland
and Gelderland. By the Pacification of Ghent (Art. 5) , ?hey were
““ suspended ”’, entirely, according to certain apiihorltles, wl.ule
according to others, only In regard to the provision concerning
heresy: and the Union of Utrecht did not recede from this resolu-
ton. Moreover, as the ordinances came from Philip and fch.e
Duke of Alva, and were considered to be contrary to the old privi-
leges and customs, their introduction met with contirfuous opposi-
‘tion on all sides; but they were nevertheless followed in very many
provisions, particularly by the law courts of .Hollz-md. f‘ During
the period of the Republie, the ordinances retained a certain formal
value, but they had no binding authority” (R. Fruin). Mca?,n-
while., it should be noted that but few provisions of substantive
criminal law are contained in these Ordinances, and these are
found almost exclusively in the first-named Ordinance; among
themi being provisions in regard to crimes affecting the adminis-
tration of justice, the prohibiting of private composition 'for of-
fenses, principles regarding uniform rules of punishment, with cer-
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tain discretionary penalties specified, and a provision that a person
should be condemned only according to written laws, ete.?

Nothing came of the attempts of Charles V and Philip to collect
the customs of the several parts of the country, and consolidate
and unify the law; for the Revolution broke out, and the
course then taken by political events frustrated this design.
Consequently, the various inequalities and uncertainties of the
law continued a part of the system until the codification of 1809.
Aslate as the end of the 1700 s the question was officially mooted,
in a case of murder, whether justice should be administered accord-
ing to the Roman law, the Mosaic law, the Carolina, or an old
charter of 1342,

§ 594. General Features of the Criminal Law from Later
Modieval Times to the 1700 s. — Amidst so much uncertainty in
the law, with so many situations on which the laws werc silent,
it was not surprising that resort was had to the decisions and writ-
ings of famous jurists. The quotations found in the works of the
different Dutch writers of both an earlier and a later period serve
as proof of this condition of affairs. To be sure, the customs, some
written laws, proclamations, -ordinances, statutes, ete., sclections
from the Roman law sources, and from the Bible, are also quoted,
but the principal reference is to the army of authorities, beginning
with the Glossators, down to the immediate predecessors or con-
temporaries of the author. The Dutch writers of the different
periods arc therefore of great importance. '

Asrepresentative of the 1500 s must be named Jodocus Damhouder
of Bruges (1507-1581), a Fleming, whosc ““ Praxis rerum crimina-
liurn * went through various editions in Latin, Dutch, and French,
and became an authority in other countries also.! In the 1600 s

? As to the autherity of the Caroling in the Netherlands, sec J. M.
Kemper, “ Introduction to the Criminal Law™, p. 160, and J. 4. Fruin,
“Vaderl. Letteroef.”, 1867, p. 340.

As to the authority of Philip’s Ordinances, sec Kemper, ib. p. 168;
Fruin, ib. p. 432; 4. Oudeman, “Criminal Procedure and Criminal
%‘E‘Z—’g 1873, p. 3; B. Veorda, “The Criminal Ordinances™, 1792, Introd.

! Damhouder’s irentisc was published in throe langusges, first in Latin,
then in Dutch, and finally in French; the Latin edition being the most
ample. The first edition appeared in 1555, then numerous others in the
1500 s and the 1600 s; a German one appexared in 1565, Tt wus after-
wards diseovered that Damhoudor had plagiarized his hook almost

entirely from the '*Criminal Practice” (“Practyeke Crimineclo™) of

Philips Wielant (1439-1519), 3 Ghent lawyer. The only known manu-
seript. of Wielant’s work, accidentally diseovered, was edited in 1872
(Ghent) by August Oris, who writes: “Damhounder of Bruges adorned
himself with the feathers of the peacock: the European fame enjoyed by
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came Antonius Matthseus (1601-1654), professor at Hardewyk
and Utrecht, who in his work * De Criminibus ”’ (which also in-
cludes a treatisec on the Utrecht municipal law) went back to the
sources of the Roman law, as distinet from Germanic and Canon law
acquiring, for this reason, a wide influence abroad in the field of
scientific law. Belonging also in this century were Hugo Grotius,
who wrote the “ Introduction to Dutch Law ”; S. van Groene-
wegen; Joh, Voet (1719), author of “ Commentarii ad Pandec-
tas ”; F. Zypacus; Pieter Bort, counsel for the courts of Holland
and West Friesland, author of a “ Treatise on Criminal Matters ”’;
and Simon van Leeuwen, whose writings in the field of criminal
law are indispensable guides to the administration of justice and
the conceptions of law of this period. In the 1700 s, the principal
writers were E. van Zurck, on the law of Holland, J. Schrassert,
on the law of Gelderland, J. Moorman, and J. J. van Hasselt, J. L.
Kersteman, and Prof. B. Voorda; and (during the latter part of
the 1700 s and the early 1800 s) J. van der Lindcn, and others.
The writers outside the Netherlands, who were quoted as au-
thoritative, include first, the great masters among the Glossators
and Post-glossators who dealt with Roman law in general, particu-
larly Bartolus (1357) and his pupil Baldus (1400); second, the
writers on Italian criminal practice of the 1300 s and 1400 s (devel-
oped from Roman principles) such as Albertus Gandinus; Jacobus
de Belvisio (died 1335) ; and Angelus Aretinus. The Italian crimi-
nalists of the 1500 s cxerted still a strong influence: Hippolytus
de Marsiliis (Bologna, died 1529}, Aegidius Bossius (died 1546) ;
and most important of all, Julius Clarus (member of the Supreme
Court at Milan; died 1607), and Prosper Farinacius {(Attorney-
general at Rome; dicd 1618). Jurists of other countries werc also
cited, among them being the Frenchman Antonius Faber (died
1624); the Spaniard Antonio de Gomez, professor at Sa.laman(_:a
{1st half of the 1500s); such German writers as Andreas Gail,

- “ the German Papinian >’ {(Chancellor of the Elector of Cologne;

died 1587), and particularly the Saxons, Matthias Berlichius (pro-
fessor at Leipzig; died 1638), and his still more famous and

* influential successor, the learned Benedictus Carpzovius (member

of the Supreme Court and professor at Leipzig; died 1666). The
most important work of Carpzovius was the “ Practica nova II{]-
perialis Saxonica rerum eriminalium *; a Dutch transls_mtlon of it,

him was fraudulently obtained, — stolen from its lawful owner, Wielant
of Gthent.” . .
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made with some abridgments by Dr. Didarik van Hogendorf,

‘a judge of Rotterdam, remained authoritative in the Netherlands

even longer than in Germany, because of its intrinsic worth and the
method of its presentation, which was both systematic and adapted
to the needs of the practice. Finally, toward the end of the 1700 s,
arc to be noted as no less authoritative the “ Meditationes ad
Constitutionem Criminalem Carolinam * alrcady mentioned, by
J. 5. F. Boehmer (1704-1772) ; the notes on the work of Carpzo-
vius, by the same writer; the manuals of Boehmer and Meisler,
recommended by van der Linden for university studies; and the
work of Quistorp, and others, quoted by Meister, and after him
referred to as authority in preference to his own work.

It must not be forgotten, with regard to this enumeration, that,
with the growth of less drastic principles, and more reasonable
scientific conceptions, many of the older writers were ahandoned

as authorities, and there arose representatives of the new order, -

who will be later mentioned.

Character of Criminal Law of this Period. — The character of the
substantive criminal law (which, as derived from the various above-
mentioned sources, prevailed until the first general codification)
naturally resembled in many particulars the criminal law of other
countries. _ _ _

Viewed from the standpoint of form, the variety of sources and
the independence of the numerous courts resulted in numerous
striking inequalities in the law, which could be obviated only by a
general-codification. A phenomenon of much greater significance,
and one which tended to become even more widespread, is the fact
that, owing partly to the instability, incompleteness, and confusion
of the sources, therc was an cver-increasing arbitrariness in the
administration of the criminal law, by virtue of which many de-
cisive questions could be decided “ at the discretion of the judge.”
This power of the court was exercised in changing and alleviating
the ordinary fixed penalties of the common law, or written law,
whenever there appeared “ great and notable reasons.” In some
cases the judge might alter the method of capital punishment and
increase its severity; in others, the written law or practice left
the judge the choice of an exceptional penalty, i.e., fine, imprison-
ment, lighter corporal punishment, or exile, in cases where the of-
fense was not serious or “ full proof ” of the offense was lacking,
In some instances, even the determination of an act’s criminality
was lodged in the court, when the act done was one for which no
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penalty had been provided in the written law. Now and then,
contrary to the old but well-acknowledged rule, the infliction of
capital punishment for acts never before expressly so penalized by
any law, was left to the discretion of the judge. And besides this
domination of the judge’s discretion, another abuse of authority
was.not uncommon, in that parties accused of certain crimes either
less serious in nature or difficult of proof (for instance, adultery)
often compromised with the bailiffs and justices, by buying off the
prosecution.

The main feature of the substantive criminal Iaw of this period
was its almost exclusive domination by the passion to deter from
crime by severity and cruelty. Capital punishment was em-
ployed on a large scale and for all kinds of crime; and this penalty
was inflicted in various cruel ways, — hanging, beheading, break-
ing on the wheel, drowning, burning, even quartcring, — sometimes
prescribed by written law, sometimes left to the judge’s discretion.,
Corporal punishment — sometimes in the form simply of torture,
though frequently carricd to the extent of maiming members of
the body or destroying the organs of senses — was frequently em-
ployed, either by way of increasing the severity of capital punish~
ment or of accompanying the penalty of exile or of infamy. The
complete or partial confiscation of property was also a frequent
penalty. Confinement in prisons played a minor part; the rule
ran that ““ the dungeon exists for detention, and not for punish-
ment ”’; but one who-suffered detention in the dungeons was often
exposed to everything from which even a cruel man would protect
his beasts {Dr. Schorer). In addition to all these penalties were.the
exquisite cruelties of the rack, 7.e., “ the more thorough examina-
tion ", the practice of questioning prisoners (in the so-called “ ex-
traordinary ”’ procedure) for the purpose of inducing their confe?.—
sion. Through a misunderstanding {due to a printer’s error in
one of Philip’s Ordinances), the rack was employed for this pur-

" pose, not only in cases of overwhelming evidence, but also (con-

trary to the original rule) in cases where the evidence was altogether

. insufficient, — Prosecutions for witchcraft, and the burning and

banishing of witches, were another feature of the times — a terrible
demonstration of the effect of superstition. And this entire sys-
‘tem of cruelty and ignorance was upheld in subtle essays, sup-
ported by the most learned authorities, and administered by the
most venerable and conseientious men.
Yet it must never be forgotten that in comparison with other
' 309 . .
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countries the Netherlands led in the hope for better things. The
first authoritative voice raised against prosecutions for witch-
craft was that of the physician, Johannes Wier (1563) of Arnhem.
The medical faculty of Leyden also took its stand against the
practice. Although witches were burned in German towns until
the middle of the 1700 s, the last one executed in the Netherlands
was in 1597, the last one exiled in 1610. Shortly afterwards S.
van Leeuwen publicly denounced prosecutions for witcheraft as a
mark of superstition. The rack, it is true, was not formally
abolished until 1798, and the authorities contrived to maintain it
even later; in 1798, it was defended by one Voorda, as indispen-

sable, ““ unless the common welfare was to be sacrified to roguesand -

viﬂains ”; but by that time the institution was already thoroughly
discountenanced. Confiscation of property was abolished in

Holland in 1732, in Zealand in 1735, and in Gelderland. As early .

as t.]:.te end of the 1500 s and the early part of the 1600 s punishment
by imprisonment was introduced; these “ rasp-houses” and
houses of correction, originally designed for youthful criminals,
were later on used for adults also ; and “ steady labor > was made a
part of the penalty, “as a means of bettering their lives.” In
genceral, however, the Netherlands during this period made a
very poor showing in the field of criminal law. ' .
The Reform Movement of the Later 1700 s. — In the second half
of the 1700 s, a strong movement for reform developed throughout
Europe. Before long, it led to the diminution of the worst abuses,
and, toward the end of the century, destroyed them altogether.
But- its effect on criminal law and procedure was not completed
until wo.z:ll on in the 1800s. This reform movement started from
belc_uw, in a suddenly-awakened popular opinion, and was directed
against the unfair methods and the subtle learning of the authori-
ties in the administration of criminal justice. It soon gained a
fo?t.hold in all circles of thought and among all nationalities. Its
origin may bhe ascribed primarily to two events, which made an
over‘:vhelming impresston on public opinion. The first was the
:zonvlction and execution of Jean Calas, in the criminal court of
Toulouse ; falsely accused of the murder of his son, he was con-
demned to death and broken on the wheel; Voltaire, in 1752, ex-
posed this case to the world in all its injustice.? The second event.

* For the celebrated case of Calas, Cogquerel, *“.J. amille’”
(1858); Hertz, “Voltaire und der franzésische sfffﬁgeaﬂﬁpﬁez g
Jahrhundert™ (1887), p. 157. In consequence of Voltaire’s offorts, the
judgment against Calas was afterwards (1765) set aside.
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was the publication of Beccaria’s treatise, “ Dei delitti e delle pene,”
which protested against the death penalty, corporal punishments,
the rack; and, other iniquities of the old system of criminal justice.
"This work, though scientifically not well thought out, won a hear-
ing by the fervor of its style. It demands were immediately
echoed on all sides. It was “a cry of distress uttered from the

. conscience of mankind ”, and it was read in almost every Euro-

pean language.

This reform movement, however, was merely one of the phe-
nomena of the so-called era of ““ Enlightenment ” (““ Aufklirung ™),
when the contest between freedom of thought, on the one hand,
and tradition on the other, was being waged along so many differ-
ent lines. The protest against cruelty of the eriminal law found
support in the spirit of the times. The reform movement was
largely instituted and guided by the representatives of the phil-
osophical school, then becoming active in the entire field of natural
law. Chr. Thomasius (1665-1728), in particular, by his doctrine
of discrimination between law and morality, and his dissertations
against the practices of witchcraft, the rack, and degrading punish-
ments, may be considered the direct forerunner of this entire period.
In the second half of the 1700 s its leaders were Rousseau, Mon-
tesquien, Voltaire, and their sympathizers, the encyclopzedists
and the humanists, in France, Wieland and the school of Wolff
(Engelhard, 1750) in Germany, Filangieri in Ttely. They arraigned
the antiquated criminal law at the bar of Reason. Voltaire took
personal interest in obtaining freedom for numerous innocent
victims of the law, and his example was imitated. Criminal
justice became a prominent topic of discussion in scientific and
litcrary circles. A society of economists at Bern offered & prize
for the best essay on the great subject (1783) ; the essay by Globig

_and Huster was the successful one among forty-four competitors.

Enlightened princes, advised by wise statesmen, sought to embody -
the new ideas in laws and ordinances, — Catherine II of Russia,
in her Instruction to the Commission on a Draft Penal Code
(1768) ; Leopold IT of Tuscany, in s Penal Code abolishing the
death penalty (1786) ; Frederick Il of Prussia, in several ordinances
reforming criminal procedure (1780); Maria Theresa of Austria,
whose efforts (advised by Sonnenfels) resulted, however, only in
a new code {the Theresiana, 1768) imbued with the old spirit, and
her son Joseph IT, in a Penal Code (1787) which became the basis
for future advances. But much of all this effort was only transi-
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tory and inadequate in Its effects. Not until the tremendous
political shock of the French Revolution was felt did the old crimi-
nal system begin really to erumble away.

The new thought penetrated but slowly in the Netherlands. It
had its supporters (such as Schorer) and its prudent but sympa-
thetic advocates (such as Calhoen). Tt had also its opponents (such
as Barels and Voorda), warning all against “ the errors of the new-

fashioned philanthropy.” But the spirit of the times had rendered

the philosophy of the law attractive. DParticularly after the rise
of new scientific methods in law in Germany, criminal authorities
of a very different quality from those of former times had become
available. AsJ. M. Kemper expresses it, “ the appeal to philosoph-
ical German and French writers was already being voiced before
the courts almost as often as one had heard exclusively, in former
years, the names of Damhouder, Mattheus, and Carpzovius.”
At first, the manuals by Quisdorp, Boehmer, and others, before
mentioned, were cited. Later, the works of Klein, Kleinschrod,
Grolman, and Feuerbach, the founders of the new German science
of criminal law, replaced the former philosophers. But legisla-
tion and unity of legislation were chiefly necessary for the admin-
istration of justice and the advancement of legal science. These
were made possible by the Dutch revolution of 1795.
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- CHAPTER XII
THE. FRENCH REVOLUTIONARY REFORMS!

§ 60c. Reform Movements on the | §605 The Code of 1791, and the
Eve of the Revolution. Code of Brumaire,

. § 60a. Reform Movements on the Eve of the Revolution. —
Tt does indeed seem, when we study our criminal law of the Old
Régime, and compare it with that of the last centuries of the
Roman Empire and the first centuries of the Middle Ages, that
civilization had made no progress on the subject of penal law, —
had in fact remained stationary. Throughout it % marked by
the same defects, in each of these epochs. Punishments are
unequal ; they vary according to the status or rank of the offenders
rather than the nature of the crime. Punishments are also cruel
and barbarous in their method — the base of the system is the
death penalty, and a prodigal use of bodily mutilations. * Further-
more, punishments are variable in discretion; crimes are loosely
defined; and the individual has no security against excess of
severity in the State’s repression of crime. Finally, ignorance,
prejudice, and emotional violence breed imaginary crimes; and
the scope of penal law extends beyond the regulation of social
relations and trespasses even upon the domain of conscience.

Tt is well to recall these shortcomings, so that we may better
“understand the progress which has taken place and the benefits
for which we are here indebted to the French Revolution. Tn fact,
though it is not incorrect to say that the whole of the old French
civil law persisted (with some modifications) in the present eivil
Code,? it can be affirmed, nevertheless, that the modern penal law
1[8§ 60a, 60b — §§ 67, 6974, pp. 118, 122-131, of Vol. I of Professor

R. Gargaup’s © Traité théorique et pratique dn droit pénal frangais™
{2° ed., 1898). For this author and work, see the Editorial Preface. These

sections replace § 60 of Professor von Bar's text. — En.] . i
2 f. Valetle, * Do la persistance de ensemble du droit eivil frangais

pendant et aprds la Révolution de 1789 " (Mélanges, Vol. IL, p. 250) ; Paul
Viollet, ** Préeis de I'histoire du droit frangais,” p. 206.
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has completely broken with the old penal law, and that a compari-
son between the two consists mainly in contrasts. This idea the
eminent Boitard emphasized in his first chapter:® “Our new laws
are not, as are our civil laws, the reproduction, more or less faith-
ful, more or less exact, of principles accepted in former times.
In the penal law, almost everything is new; almost everything has
Jelt keeenly the influence of the times, the customs, and the revolutions.”” *

To he convinced of this, it would suffice to glance at the passage of"

Pothier * in which the learned author sums up the criminal law of
the late 1700 s.

'In_ the 1600 s public opinion had not shewn itself hostile to the
crlrplnal system of the times. Its cruelty, its inequality, its
arbitrariness, are all deemed, by the best minds, to be necessary
harshness.® In the 1700 s, the point of view begins to change.
The Revolution, with its alleviations of the penal law, was only
eifecfcing reforms aiready ripe, because they were demanded by
public opinion. How is this change of attitude to be explained ?
It was due in part to the philosophic movement which marked the

* [Boitard, *“Lecons sur los codes pénals g i imi "
Ist ed., Paris, 1836-9; 13th ed., 18961.)—1131393‘; Finstrootion criminelle,

‘T am well aware that the eminent eriminalist Faustin-Hélie, in . his

notable preface to Boitard’s ** Legons sur les Codes pénals et d'i i
eriminelle” has vigorously disputed this judgment gfé the pro%;;siin#ﬁfm?
work he was editing. Nonetheless, it is substantially correct. Tho penal
gystem of our modern law bears no resemblance to the penal system of the
anciont law. As for the method of prosecution, it is only the irreducible
mininrum which has ecome down through the centuries. But the dross of
the old system, the erimes against religion, ete., have been left out of the
{I)l::{olrz:w% etl[-‘i}rzc?i eoinmangfl of Fmigﬂl?_ﬂéﬁe are correct only in their applj-
nal procedure, which ix i
m—da‘y with _the spirit of past times. indeod too groatly saturated aven
:%V'Eril]tl% tde la prﬁdm%e erimine]lhe;; ! geetion V, § 6.
remember, of course, that the repressi
days corresponded to conditions of crimjnalitypaltflgveghr;etd%gdeiegi %g?]?
ln:;u.l's. Btudies of the history of eriminality have made little headway ;
I:htit wo have here a rich field for the historian and the moralist, From
'nfs standpoint, three faets at least seam to stand out, in the light of the
11 5{())0rma.t10n which we possess on the condition of France in the 1400s
W0 s, and 1600s: 1st, Predominance of violent eriminality over cunn.ing:'
eriminality ; 2d, Less criminal individualism than to-day: offenses are
ﬁtlorp often committed in a hand or a group; 3d, As far as we can estimate
&1mportance of the eriminality of those times, tn the absence of statistics
¥e may affirm that the number of crimes was greater at that. epoch than
in our days (Berriat Saint-Priz, Rev. etrang.”, 1845, p. 461). On the
atate gf ancient eriminality: Tarde, *L’archéologie criminelle en Ps-
rigord”, in ““Etudes pénales ef sociales™, p. 193; Marty, * Recherches
ggtl' )l.aiehéologle eriminelle dans I'Yonne™ (**Arch. d'anthr.”, 1895, p.
(Amﬁ l.sgzrre and P. Aubry, ““Doeuments de eriminologie retrospective’’
Ty , PP 1“81, 312, 684). Cf. Cloment, “ La police sous Louis XIV",
1856  Fléchier, ‘‘Mémoire sur les prands jours d’Auversne®: Tasne
Origines de la Franee contemporaine, L’ancien régime”, Vol. I, 'pasa-im. -
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second half of the 1700 s, and rested on two new ideas: reason and
humanity. As early as 1721, Montesquieu, in the * Lettres
persanes”’, had discoursed on the nature and the eflicacy of pun-
ishments; then, in book 6, chap. 12, of the ““ Esprit des lois ', he

‘expounded the true principles of a penal law.  But it was reserved

for Beccaria, a disciple of Montesquieu, to give to Italy the glory
of taking the initiative in the movement of reform. In all epochs
Ttaly has been the classical land of criminal law. Of the works
which contributed to make her fame in this period, none has influ-
enced the ideas and usages of Europe to an extent comparable with
Beccearfa’s “ Treatise on Crimes and DPenalties”, which appeared in
1766.7 Beccaria was the first to formulate precisely the criticisms
of the old system and to propose a plan of reform. He drew up, as
it were, a declaration of humanity’s claims against the eriminal law.

Beccarfa’s doctrines were immediately commented upon and
developed in France. Rousseau, to be sure, busy mainly with
questions of morals and of politics, gave little attention to criminal
law : he devoted to it, in passing, a word or two in his “ Contrat
social ”; but even this much was destined to have a great influ-
ence on penal legislation. Villemain has pointed out, as a
characteristic trait of the years just preceding the Revolution,
“ philosophy’s invasion of business, of government, of law, —
speculative innovation transformed into active and real innova-
tion.” At the head of this movement we find Voltaire; he writes
“ that he is doing nothing but read trials ”;® and he published a
commentary on the “Traité des délits et des peines.” The learned

7 Reccaria, ‘' Det delitti o delic pene’’, Munich, 1766, in octavo. No
treatise on criminal law has been reprinted so often. A French edition
of this work was published under the title: “‘Des délits et des peincs’’,
new edition, with an introduction and a commentary by Faustin-Hélie,
1856. See “Beecaria et lo droit pénal, Essai”, by Cesare Canid, trans-
lated, annotated, and preceded by a preface and an introduction by
Jules Lucointn and €. Delpech (1886, Paris, Firmin-Didot). This treatise
on erimes snd punishments touches or diseusscs the most important ques-
tions of eriminal law, but more particularly it opposes the death penalty
and the use of torture. It secures proper limitations for tho repressive
system by the prineipls of reduecing punishments to the severity neces-
sary for maintaining public safety. Tt may be said that the classient
school of eriminal law in the 18003 was the produet of this marvellous
Littlo book of Beccaria. Has this school finished its historieal cyele, as
some now maintain?. It is surely true, at all evonts, that ponal law is
being transformed, and that the ideas of Becearia are being abandoned
on many points to-day. - )

% Seo what is said by Esmein, “History of Continental Criminal Pro-
codure”, p. 362 [Vol. Vyof this Series] on the ideas and works of the three.
men who did most among the philosophars for the reform of criminal law,
Montesquieu, Beecarfa, and Voltaire.
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Academies interested themselves in the subject ; they assigned for
prize-essay competitions “ this important subject ”, as Boucher
d’Argts called it;® among the prize-winners in these competitions
were men who later played an important réle in the Revolution,
— and we note among these names, not without some surprise,
Robespierre and Marat.'® The movement spread to the bench
and the bar. Attorney-General Servan reproduced the ideas of
Becearia in his address of 1766 on the “ Administration de la jus-
tice criminelle ”, which caused such a great stir The penal
institutions of the time found defenders only among s few jurists
who were behind the times.1?

® “Observations sur les lois eriminclles, Avant-propos”, p. 8.

10 Fobespterre, advocate at Arras, was the anuthor of a “Mémoire sur lo
préjugé qui dtend & la Fumille du coupable 1a honte des peines infamantes”’
an essay awarded a prize by tho Acmi)f?my of Mctzin 1784. Marat was t.hr;
author of & “Plan de législation eriminelle™ (st ed., 1780; 2d ed., 1790)
. 1 This address i’g to be found in Veolume IV, p. 332, of the first series of

Barreau frangais™, published by Clair and Clapier. One eloquent and
GOUTageous passage in that beautiful address has become elassical : ** Lift
your eyes”, gaid he to his colleagues, “‘and see above your heads the
image of our Lord, hlmge]f once an inmocent man on trial. Yoo are men,
—be human. You are judges, —be just. Youaro Christians, — be merei-
ful. Men, Jgdges, Christians, whoever you he, show consideration to thie
unfortunate.” €Y. in Vol. I1I, p. 77, of the same work a “Mémoire pour
trois hommes condamnés & la roue”, published by Chief Justice Dupaly
in which the author critieises vigorously the inguisitorial proecdure and
the system of logal proofs; this memoir was, however, suppressod by a
decres of tha Paris Parliament, of August 11, 1786, on motion of the then
%ﬁrnﬁg-ﬁﬁnm&lz Louis Séguier.d L{‘?smein, op. cil.,, p. 374, gives a sum-

Aty 8 curious argument, deliverced on th : Y -
m% By i oo éegﬁl oJfﬁciz:{. ¢ very evo of the Revolu
ousse an uyart de Vouglans, the two leading eriminalists of
epoch, L‘)‘prposgsd the proposed reforms.  The latler evﬂi wrote a refutatiidgg
?‘f the “Traité des délits et des peines” of Becoaria, under tho title:

Lettre contenant la véfutation de quelques prineipes hasardés dans le
traitd des délits et des peines”, Geneva, 1767. To the psychologist this
work reveals s strange stato of mind in the most distinguished criminalist
of his timo. Mu art de Vougluns obviously doos not undorstand Bec-
cariz. He regards him as a hmatie (p. 22). What astonishes Muyart
most is to find a work on eriminal legislation which is not primarily a
_}JEGhI_JJBaI boek devoted to positive law (p. 25).  As for the proposals which
ho discovers.in the treatisc of Becearia and which he points out with in-

tation to public opinion as so many social heresies (pp. 6 to 17), they

2,(1'1?1 ;]ﬁ(tayvcggrf ggtgﬁew}uch were 10 beeome the axioms of eriminal justiee :

) aw, oxem ] s

oat‘];, and The a],;bolition w Lorturg.mm of the accused from compulsory

ousse, in the preface of his “Traité de la justice eriminelle”, p. 64
ex‘?r{;ﬁsed himself thus: *““Theo ‘Traité des déli%:s at des peines’ t:snpds to
esabl Bi]é a system of the most dangorous kind. 1t reveals novel ideas
theml , I}:h_ey were to be adopted, would do nothing less than overthrow
the a,wsl_lgtherto aceepted hy the most civilized nations; they would
su}clﬂ.et-om 1gmr];, morals, and the sacred maxims of the government.” In
ek g‘]:g;, L (;J]:;?&rer, Il’lf?][; dha,vc g.;‘]waysdd%fcnded existing institutions,

€ C ered amental,

Bee on this point ; Esmein, op. cil., p. 38";'%. ought the roform. of thom.
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But none of these defenses found favor in public opinion. The
legal system, even before the end of the 01('1 Régime,_itself had
begun to feel the necd of reform. In Russia, Ca,thef'me I1 .had
shown encouragement to the philosophers, and gave instructions
for drafting a criminal code. In Germany, Frederick 11 z-md Joseph
11, influenced by the ideas of the encyclopedists, had introduced
some radical reforms in the cruel system then prevailing; the
former had begun his reign by the abolition of torture; the !atter
promulgated a penal Code in which the death penalty was omitted,
save for military crimes. In Tuscany, also, the Grand Duke
Leopold suppressed the death penalty. In Fral}ce itself, Emdcr
the same influence, partial and gradual mitigations were intro-
duced into the criminal law. A royal declaration of August 24,
1780, abolished the preliminary torture. On the eve of the Revo-
lution (May 8, 1788) an edict was issued, announcing a gene'ral
reform in criminal procedure, and, in the meantime, repealing
« coveral abuses ” which pressed for a remedy: ' 1st, the use of
the culprit’s kneeling-stool was ferbidden; 2d, jud.gfnents of
conviction must state the reasons therefor; 3d, the abolition of the
preliminary torture was confirmed, and torture fxfter judgment was
abolished ; 4th, sentences involving capital punishment were to he
executed, as a rule, only a month after confirmation; 5th, persons
acquitted were given the right to reparation for injury to repute.
This edict indeed was not carried into effect **; but it showed thz.tt
the reforms were ripening, and that it remained only for the fvﬂl
of the nation to achicve them. Public opinion revealed a unanim-
ity of this sort on no others of the many questions agi?ated at this
period. In the reports made from the various provinces to t:hc
States-General, we find already a demand for the reforms Wh}ch
the Constitutional Assembly was to realize,— reforms er.nbodym.g
the ideas of the philosophers of the 1700s: Ist, equahty,. indi-
viduality, and mitigation of the penal system; 2(13 suppression of
discretionary powers of the judge, both in the definition of (?rl.mmal
acts and of the determination of punishments; 3d, abolition of
crimes against religion and morals; 4th, publicity of procedure;
5th, assistance of counsel; 6th, abolition of the accused’s com-
pulsory oath; 7th, duty to state the grounds for ju(.igment, and
to declare them publicly; 8th, the institution of the jury. Such,

1 The text will be found in Fsambert, *“ Ancionnes loia”, Vol. XXVIII,
p- H27. ] ’ . ]
14 Sep on this point, Bsmein, op. cil., p. 397.
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in their main outlines, were the ideas which were to serve as a basis
for the new criminal law.”

§ 60b. The Code of 1791, and the Code of Brumaire. — The
work done by the Constitutional Assembly in the domain of penal
law was of 2 double sort. In the first place, it determined to place
on record the new principles formulated for the penal system by
the philosophy of the 1700s. In the next place, it set about real-
1zing these principles in the administration of justice, and codify-
ing the law.

The principles were contained in the Declaration of the Rights
of Man, of August 26, 1789, and in a few other enactments, espe-
cially the decrees of January 21, 1790, and of August 16 to 24,
1790. According to the terms of Art. 2 of the Declaration of

Rights, the aim of every political society is * the preservation of

the natural and inalienable rights of man.” This was a principle
borrowed from the theories of the * contrat social 7 ; its corollary
was that the State power ought and can concern itself only in
maintaining “ good order " in the relations of men among them-
selves. Hence, the two following consequences: 1st, As to crimes :
“The law has the right to prohibit only actions harmful to so-

clety.” Moreover, no person is to be interfered with on account

of his opinions, even on the subject of religion, provided their
expression does not in any way disturb public order. With the
recognition of this sacred principle of liberty of conscience there
disappeared all the prosecutions which our early lawyers called
“erimes of 18se majesté against God 7, such as blasphemy,
heresy, sorcery, etc. 2d, As to penalties: “ The law shall inflict
only such punishments as are strictly and clearly necessary.”’
To harmonize the penal system with these principles, the Con-
stitutional Assembly strove to remove all the inconsistent festures
of our old criminal system. Punishments had been determined
according to the judge’s discretion; so the Assembly laid down,
in Art. 8 of the Declaration, that “no person shall be punished
except by virtue of a law enacted and promulgated previous io the
crime and applicable according to s terms.” Penalties had been
unequal; so the Assembly decreed, in Art. 1 of the law of J anuary
21, 1790, “that offenses of the same nature shall be punished by
the same kind of penalties, whatever be the rank and the station of

* Cf. A. Desjordins, ““Les cahiers des Etats généraux en 1789 et Ia
lég;%lgtlon criminelle” (Paris, 1883). See alzo: Esmein, op. cit., pp. 397

to
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the offender ”; and Title 1 of the Constitution of September 3,
1790, gave to this principle the status of a constitutional law.
Punishments had not always been personal (i.e. confined to the
offender himself) ; so the law of January 21, 1790, declared that
“ netther the death penally nor any infamous punishment whatever
shall carry with it an imputation upon the offender’s family », since
“ the honor of those who belong to his family is in no wise tarnished 7,
and by the same Article, the relatives of the offender * shall con-
tinue fo be eligible fo oll kinds of professions, employments, and
aoffices.” The penalty of general confiscation of property was
abolished. Punishment was not to outlive the offender’s death;
not only were there to be no more proceedings against offenders
dying before trial, but the corpse of an execyted man was to be
given back to his family on request. The record of his death was
in no wise to mention the mode of death. '

Having thus proclaimed the basic principles of penal law, it -
remained to give effect to them. The ensuing legislation for the
system of prosecution and detection was divided into three parts,
general (or, municipal}, correctional, and detectiwi: ; correspond-
ing to the three classes of offenses, general (or, municipal) offenses,
correctional offenses, and offenses against publie security. To
mark outwardly this distinction, the Constitutional Assembly
enacted two separate Codes, one for crimes in general, the other
for misdemeanors; the Penal Code of October 6, 1791, was for
crimes; the law of July 22, 1791, for misdemeanors. This system
has some disadvantages, to which we shall return, :

The Code of October 6, 1791, is exclusively a penal code! It
is in two parts, each subdivided into titles and sections. The
first part, entitled “ Sentences ”, includes the general penal law,
and is divided into seven titles. These titles deal with: 1st,
criminal punishments (tit. 1), which are death, labor in chains,
reclusion (in a penitentiary), confinement (shutting up the offender

- in a lighted place without chains or bonds), detention, transporta-

tion, civic degradation and the ““ carcan ”; 2d, aggravation of pen-

 alties, applicable to second offenders (tit. 2) (the recidivist first

suffers the ordinary punishment inflicted for the new crime whi:th

he has committed, and is then transferrec. for the rest of his life

to a place appointed for the transportation of criminals) ; 3d, the

manner of enforcing sentences against those who fail to appear

for trial (tit. 3); 4th, the legal consequences of sentences (tit. 4);

1 Sueh is, moreover, the name under which it has always been known.
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5th, age of the offender, as affecting the nature and duration of the
punishment (tit. 5); 6th, periods of limitation for crimes (tit.
6); T7th, the rehabilitation of convicted offenders (tit. 7). The
second part of this Code, entitled: “ Crimes and their punish-
ment ”, embraces the definitions of specific erimes, and is sub-
divided into two titles; the first deals with crimes and attempts
against public interests, the second, with crimes against individuals.
Crimes against public interests include: 1st, crimes against the
external safety of the State (section 1}; 2d, crimes against the
internal safety (section 2); 3d, crimes and attempts against
the constitution (section 3); 4th, offenses of individuals against
the respect and obedience due to the law and to the authority of
officers of the law {section 4} ; 5th, crimes of public officers in the
exercise of powers cntrusted to them (seetion 5); 6th, crimes
against public property. Crimes against individuals are sub-
divided into: lst, crimes and attempts against persons (section
1); 2d, crimes and misdemeanors against property (section 2).
This second part of the Code ends with a third Title (which could
better have been placed in the first part) dealing with the rules
for accomplices, joint offenders, ete.

The law of July 17 and 22, 1791, deals with jurisdiction and
p.rosecution, but also defines and classifies municipal and correc-
tional misdemeanors and the punishments applicable to them.
Tor thesc offenses it is both a code of procedure and a penal code.

In the penal part, municipal misdemeanors arc enumerated,

with the punishments applicable. Correctional misdemeanors
are grouped under five great divisions. “ Misdemeanors punish-
ab]e__by the correctional courts ”, it provides (tit. IT, Art. 7), * shall
be: 1st, misdemeanors against good morals; 2d, public disturb-
ances of the exercise of any religious cult; 3d, insults and serious
violence to the person; 4th, disturbances of the social welfare and
of the public peace, by begging, riots, mobs, or other misdemeanors ;
5th, the attempts against the property of individuals, by damage,
larceny or ordinary theft, swindling, and the opening of gambling
houses where the public is admitted.”

To these two laws there was added, four years later, the ““ Code
of misdemeanors and punishments *’, of the 3d Brumaire, year
IV (October 25, 1795). It was drafted by Merlin? and, after

2 A eommission of eleven members had been appoi
) ; ppointod under a decree
%f g5t.]1 Fructidor, year I, to present a draft for a police and safety
ﬁ._o s. Although Merlin did not officially belong to this commission, he
a8, however, entrusted by it with the preparation of this draft. He
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two sittings only, the Convention accepted it, with little question.
This Code, which is the first to contain a system of Articles in ‘an
uninterrupted series (1 to 646), was primarily a code of criminal
procedure; penal substantive law occupies only a limited place.
Book II, entitled ““ Administration of justice ”, contains several
provisions for offcnses of disrespect to constituted authority
{Arts. 555 to 559). In Book III, entitled *“ Punishments ”, the
only topics are: 1st, a more precise classification of the various
kinds of punishments into ordinary police, correctional, afflictive,
and infamous punishments (Arts. 599 to 604); 2d, an enumera-
tion of the offenses liable to ordinary police punishments (Arts.
605 to 608); 2d, definition of certain crimes against the internal
safety of the State and against the constitution (Arts. 612 to
646). It ends with a confirmation of the law of July 19, 1791, .
and of the Penal Code of September 25, 1791 (Arts. 609 and 610).

The general system of penal law resulting from this body of
legislation had substantial defects, notably in these three respects:

1st, The executive power of pardon and of commutation of
sentence were abolished for all offenses tried by juries (I. C. of
1701, tit. VI, Art. 13).2 This measure was due to the spint of
reaction against the abuses of Letters of pardon, so frequent under
the Old Régime. None the less, it was a mistake; for the power
of pardon must have a place in any rational system as the necessary
complement of social justice.

2d, This first blunder resulted in a second, still more Serious :
the abolition of penalties involving perpetual loss of liberty.
Labor in chains, which was the next highest after the death penalty,
was not to exceed a term of twenty-four years. Indeed, in a penal
system which does not recognize the power of pardon, therc 1s no
place for life penalties, for we take away all hope from the conviet ;
and the most powerful motive for repentance disappears if he is
not allowed to feel the possibility of liberation.

" presenied it to the Convention ; and it was adopted npon his mere read-

ing of it, interrupted only by the proposal of some amendments. In his
“Notiee historique sur la vie et les travaux de Merlin”’, M. Mignel says,

- of this Code of Brumaire: ““A gensral expression of the most advanced

social philokophy, this Code, written with elegant clearness, whose every
provision earried, so to speak, its reason within itsclf, was vated in two
sittings by the Convention, which adopted it in reliance upon his sponsor-
ship. Thus the ideas of Merlin remained for nearly fiftcen years the
legislation of France.” .

t This text runs thus: “The issuance of any document lending lo
hinder or suspend the exercise of criminal justics or of any Letter of pardon,
of discharge, of abrogabion, of amuesty, or of commutation of sentence
is abolished for all crimes tried by juries.” -
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3d, Finally (and this is the chief defect of this legislation),

in" the case of offenses punishable with afflictive or infamous

punishments, the punishment for each offense was fixed specifi- "

cally and unalterably, without naming a maximum or minimum
between which the judge might have at least some slight choice,
“The Constitutional Assembly,” says Treilhard, in the commen—'
tary of the Commission accompanying the penal Code of 1810,

I3 . . : '
was convinced that it could not enclose within too narrow boun-

da-l.ries the p(')we}'s- given to the magistracy : it regulated, therefore,
with great precision the duration of the punishment to be applied
to each individual case; its aim was that, after the verdict of the

jury, the judge’s function should be limited to the mechanical

appli(:'ation of the text of the law.” Thus, through hatred of
the discretionary. powers which the judges under the old system
had 80 abused, the Assembly went to the other extreme: they
abolls.hed_the power of pardon, and took from the judge the, power
of a:(!]IlStIDg the punishment to the personal and variable cul-
pability of the offender. The result was that the penalty was
frequentl;\,{ di.sproportioned to the deed which it aimed to re})reSS'
and that juries, making a compromise with their consciences pre:
ferr(?d to acquit the offender rather than to bring upon h’jm a
punishment which they regarded as exaggerated.

) The Code of 1791 held sway over France until it was replaced
in 1810, by the Penal Code still in force to-day. ’
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THE GERMAN REFORMS OF THE FRENCH REVOLUTIONARY
FERIOD

§61. The New Direction to Ger- | § 62. ~Feuerbach as Legislator Tor
man Criminal Theory in Bavaria. The Bavarian
the Late 1700s. rol- Draft of 1802; and the
man and Feuerbach. The Code of 1813.

Movement for Prison Re-
form. Howard.

§ 61. The New Direction to German Criminal Theory in the
Late 1700 5. — While the principle of deterrence was adopted by
the French Code as a practical measure, it was in the meantime
coming to prevail in German legal science on grounds of principle
and in an improved form. The substantial and cogent reasons for
this were, indeed, not merely the inberent consistency of the theory
itself (the inadequacies of which it is comparatively easy to expose),

" as the fact that this theory, in the form given it by its champions,

was best caleulated to eliminate judicial arbitrariness and to
demonstrate the necessity of a controlling statute law. '
This theory was led up to by a controversy of profound and
extensive significance among German jurists over the nature
of criminal responsibility. TPufendorf’ had been the first writer
since Aristotle to concern himself with this subject in an independ-
ent and scientific manner, Pufendorf’s basic theory posited moral
responsibility, but was not adequate, starting from that stand-

~ point, to work out a doctrine of legal responsibility. The theory of

moral freedom (as we have already remarked) offered one of the
best supports for the view that the criminal statute was subject
to be overridden by the judge’s individual opinion — a view which
would undermine the statute. The natural attempt, then, for
those who repudiated this view was to find for the criminal statute

t “ g jure naturse et gentinm”, I, e. O “Dp officio hominis*, I, e. 1.
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a foundation that was completely independent of the assumption
of human freedom.?
Grolmann and Feuerbach. — For this postulate of freedom of *

the will, Grolmann substituted the proposition that a human
being who has once acted in contravention to the law will again
do so in the future in the same or a similar manner. Feuerbach,?
although himself a noble nature, approached the problem as a
cynic; he regarded the buman will as g conglomerate or product
of purely sensual motives, and believed that in order to reach such
motives the law must be as rigid and definite as possible. Both
theories were false; but both demanded what snited the progress
of the times. At the same time, they were practical theories,
in the sense of seeking to make the law as effective as possible.
Consequently they were adiirably calculated to emphasize the
possibilities of constructive legislation and to portray it as capable
of rational trcatment. Both authors went about their task with
such a novel respect for positive law that in their hands it acquired
a repute in marked contrast to that which it had suffered at the
hands of its disparagers. It so happened (or perhaps was inhe-
rent in the very nature of things) that Grolmann and Feuerbach
(especially the latter) were men of keen logic and gifted with the
highly important talent of exact statement and brilliant exposi-
tion. TFeuerbach, moreover, was a master of the anatomical dis-
section of the motives underlying human actions {as is revealed
in his ** Revision of Criminal Law ” and especially in his later and
classical work “ Notahle Criminal Trials narrated from the Rec-
ords *") :

Thus the appearance of Grolmann’s “ Lehrbuch * was an
Important turning-point in the science of German criminal Jaw.%
Its proud motto, borrowing the words of Ulrich Zasius: “ Com-
munibus wti opinionibus, si vel textus juris vel ratio manifesta
repugnat, hoc nos certam veritatis pestem dectmus et contesta-

t Cf. Henke, pp. 334 of seq. )

* Concerning the life of this geunial man (born Nov. 14, 1775} who
perhaps is the greatest of German writers on eriminal law, cf. Glaser,
“Qes. kleinere Schriften iber Strafrecht, Civil- und Straf] rocess”, T
{1868), pp. 19-62; Geyer, * Festrede zu Paul Joh. Anselm v. Fenoerbach’s
hundertjahrigem Geburtstag” ; Binding, in * Allgemeine {Augsburger)
Zeitung ¥ of Nov. 14th, 1875.{No. 318). )

* [“Actenmissige Darsteliung merkwiirdiger Criminalrechtsfille” ;
translated into English by Lady Duff-Gordon, under the title ‘‘Notable
German Criminal Trials.” — Ep.]

5 “ Grundsitzo der Criminalrechtswissenschaft nebst einer systematischen
Darstellung des Getstes der deutschen Criminalgesetze™ (Glessen, 1708).
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mur ', forecast the destruction of the rubbish which at. that time
served -as authority and the remascence of a constructive system
of law. And the turning-point in legal science was fur:;her marked
by Feuerbach’s ** Revision of the Crimiua.l Law 7 (1799), by the
vigorous attack of Grolmann and especially of Feuerbach on
Klein ¢ and others; and ultimately by the learned controversy
between these two friendly antagonists themse.lve:s, Grolmann and
TFeucrbach. Onece more the distinction was insisted on between
general philosophic ideas and a practical system of law. The Xialule
of a constructive system of legislation again came to l?e realized,
and with it the possibilities of the judicial administration of s_uc-h
a law. Criminal law and criminal procedure were now culti-
vated in journals devoted to that field. In 179-7, l.f}rolmann,
Feucrbach, and von Almendingen began the publication of t,}iu:
“ Bibliothek fiir peinliche Rechtswissenschaft und Gesetzk‘l‘mde. _
Klein and Kleinschrod {of Wiirzburg) in 1798 founded the “ Archiv
des Criminalrechts ”, which was for many years the .central pub-
lication of German ecriminal law. Th.e false rel:jttlox} l)etweefn
criminal justice and the police authority (embodied in the 70 t
controverted * punishment on suspicion.”) 3_ was completely- oxjeri
thrown by Feuerbach, and the distinction between crimina
justice and police measures was clearly demonstratn-ad. _

The Movement towards Prison Reform. — During this iame
period the movement started by the En_ghsl'lma.n Howard, i‘:or:
the improvement of prisons and criminal _mstltutmns,_showed its
effects in Germany.l® The conditions in many of the great

? in the * Archiv

6 in’ , “Ueber Natur und Zweck der Strafe” in A
des grlierqﬁ?:ale::ghyts", %’ol. 2 (1800%i from the lg;waﬁtsc:l K‘l'le(i:l:;llég ](?} rf)aif

Feuerbach’s ** Revision.,” Cf. K ]
m’asegﬁhtﬁbﬁig’ ifl the “Arvchiv des Criminalrechts”, Vol. 1, Portion
4, pp. 128, ete. . 4

¥ i to the 3d volume (Giessen, 1804). ]

8 (A)g]}cgntﬁgdtrgatment at that time of thgse whose gu(]jlt' was 111;):8%12:2-
lutely proven, cf. especially Eisenhart, in the ““ Archiv deIs{ ¢ g'lm;r}gigd o "
3d ser. (1801), I, pp. 57 et slggr. ;7 H,lpl? 1 et seq.; also Klein, . PP.

) . 8., Zacharid , Pp- 1 i seq. . .

* SS%’aﬁdlg)wird a“The ‘State of the Prisons in England aﬁﬁgﬁ“;:leﬁ
(1777): translaed in part into German, with notes and ons, by
Ké;;ge;;f( I;(;lgezé'igz;.]l? %ﬁ;gnﬂz, “ Higtorische Ngch:i'eﬁfgnduggbgte?&rgnﬁ;[:
i irdigsten Zuchthiiuser in Deutschiand I -
b S e svolomisiae Bniing do Geigui o

" 1s., Halle, 1791, 1792). tha
denotod"n et torm o imprisonment, e vorst il
wore for the most part sent to the so-c fuse Al i o

i hwieg, no one who had committed a erime dep
E‘fh:iiizg;iglgt.sB ?f;,lsn::nt t-ogthe *Zuchthaus.” Cf. Wagnitz, 11, p. 25.
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criminal institutions in Germany were indeed not so revolting as
in most of the English prisons. In many principalities, as a result,
of reformatories and careful supervision by the local authorities,
prison administration observed (at least towards those prisoners
not serving the severest sentences) ! methods of treatment which
were based on humanity and even on principles of education. Yet
there was no well thought out and systematic scheme of prison-
penalties, and even the institutions ® then regarded as the best
were used also as asylums for the insane, the poor, and even the
orphans. Ideas of progress, which even yet have not reached their

full fruition, were at that time struggling against opinions and

conditions ** which to us to-day are inconceivable.*
§ 62. Feuerbach as Legislator for Bavaria. — It was natural that
a State like Bavaria, which as a result of external circumstances

had {for the t:ime) attained such a prominent position and which °
at the same time inclined so much to follow France, should enter -

upon a thoroughgoing reform in the province of criminal law as
well as in the other branches of governmental activity., This
was furthered by the fact that in Maximilian Joseph it possessed
an enlightened and liberal-minded ruler. The task of preparing
a draft for a penal code was assigned to Kieinschrod, professor at

Wiirzburg. His draft, published in 1802, was in many portions

exceedingly ambiguous in beth its composition and its underlying
purposes. Its general spirit was that of the criminal portion of

the “ General Prussian Landrecht.” It met with an able eriti- -

cism at the hands of Feuerbach, who was himself a master of
style; and the prineiples he invoked were absolutely correct.
Tmperfection in a code, he observed, may well consist in the irery
fact of its excessive detail.! “ Not only must a code deal with all

subjects within its sphere, but it must also govern these subjects -

by precise exhaustive definitions and by broad rules of universal

1 Cf. the observation of Wagnitz (L, pp. 67 ef seq.) econcerning the

“Zﬁe}ltha.us” in Colle.
n many institations of this character f{e.g. in Leipzig, Frankfurs
gl.lM" Augsbur_g, ef. Wagnilz, 1, pp. 267 el seq.; 1T, pp. 90, 9%; 11, p. 11}
e state of things was bad onough. Brutal treatment — e.g. froquent
EfSE;; ]?jl; ?rrﬁ;r?dcg whttps — Ehea,dened all fsense of honor. An illustration
th ial treatment was the custom of flogri igsi
pn??% the so-(ga]led “welecome.'” 088 upon admission to the
ven sueh a man as Justus Maser (‘‘Patriotische Phantasien”. IV
p. 157) eould approve the sale of eriminals for forai ili rvice
(c.f-hlgagécéiial. O, Bess r Toreign military service
I Stettin, e.g. those who were confined in the £ i
to procure their clothing by begging. K ﬂsc%lnw,ep?gis??ses were obliged
1 “Bibl. fiir peinlicke Rechtswissenschaft”, Vol 2, Part 3, p. 10.
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application. No code can comprise all cases and examples. . . .
If legislation thinks that detail in dealing with the several possible

-cases and multiplicity of special provisions can make amends for

the lack of general definitions and principles, it will be defective
and imperfect by the very reason of its prolixity.” * The (wise)
legislator * does not speak in syllogisms, and does not use philo-
sophie and technical words of expression. He displays his philo-
sophie spirit in the depth and breadth of his conceptions and not
in the figments of philosophy. He speaks the language of the
people with the clear and lofty spirit of wisdom. His simplicity
is in harmony with the correctness and precision of his ideas.
Capable of being understood by all, his principles furnish the
thoughtful with a rich fund of ideas.” Feuerbach also justly
insisted upon system in a code? “To be sure, a code is not a
compendium; it can never aspire to the scholastically artificial
and precisely articulated form of & system. But its principles
should cotrdinate in a plain, simple arrangement determined
by their association and relationship, Morcover, there are cer-
tain negative principles of a system which the legislator should
follow. Nothing should be in the wrong place. Laws dealing
with extraneous subjects should not be introduced into other
laws to the confusion and destruction of their coherence; and
laws should not be exposed to mistakes and confusion because of
their position or the heading under which they arc included or the
connection in which . . . they are used. While the work of the
legistator is not scientific jurisprudence, yet it is for science and
from it science should ensue.” All this, to be sure, is but little
in harmony with that set conception which many, in their desire
to banish all arbitrariness and diseretion from the courts, form
of the relation of legislation and jurisprudence, Quistorp, for
example, in his ““ Draft of a Code for Penal and Criminal Cases * ¢
had proposed to forbid comments on the criminal law by jurists
in printed publications.?

The result of this criticism ¢ of the Bavarian draft was that

2 Preceding reference, p. 20. 3 Pp. 29, 30.

t Part I, Chap. 1, § 5. - .

5 To the contrary, ¢f. Feuerbach, ‘‘Biblioth.”", Vol. II, Part 3, Div. 2,
PP. 20 et seq.

¢ Feuerbach at the time aspired to the introduction of a new system
of eriminal procedure, bt he did not aeecomplish it. The portion of the
Bavarian Code of that time had become merely an adaptation (with
meritorious features however) of the inquisitorial form of procedure.

[On this subjeet, ¢f. Vol. VI of the present Series, Esmein's *“ History of
Continental Criminal Procedure’, transl, Simpson. — TraNsL.)
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Feuerbach himself reccived a commission to prepare a new draft
of a code for Bavaria. In 1805 he was appointed Minister of
Justice of Bavaria (of which he was a subject), a State which at
that time occupied a position of considerable power and was quite
disposcd towards thoroughgoing reforms in all branches of law.
The Bavarian Code of 1813. — The Bavarian Criminal Code of

May 16, 1813, though by no means entirely in accord with Feuer-

bach’s views,” was based substantially upon his draft, and was
emphatically an epoch-making work in German ecriminal legis-
lation. It is remarkable for its clearness of expression, worthy
in every respect of a legislator, for a completencss in its General
Portion ® and a precision in its definitions thitherto unknown in
German law. Naturally, in & work by Feuerbach, nothing is
to be found of the doctrine of unlimited judicial discretion: but
(as with the French Code Pénal and most of the subsequent leg-
islation) the Code gives the judge the right of fixing the pun-
ishmcnt within a certain maximum and minimum. A decided
mprovement lay in the fact that the rules for aggravation and
mitigation of punishment were sharply distinguished from the
judicial right to fix the penalty within the customary field for dis-
cretion.’ Like the lirench Code, the Bavarian Code assumed itself
to be complete ; and, according to Article I, the resort to analogy,
for the purpose of thereby imputing criminality to an act, is for-
bidden. “ For it is upon this principle 7, says the official Annota-

tion to the Code,” “ that the security of the State and of every °

individual depends.” It follows the French Code in adopting
the triple classification of * Crimes 7, Misdemeanors », and
“ Transgressions.” ' The last mentioned are entrusted to a
speeial Code for Offenses against Police Supervision, and * crimes ”
are allotted to the “ eriminal ” courts, while “* misdemeanors *
are allotted to the jurisdiction of the “ civic penal ” courts, and

transgressions ” are left to the jurisdiction of the police officials.12
The provisions of the General Portion, however, apply both to

¥ Feuerbach did not aceomplish his purpose of abolishing floggi
opging.
Cf. sG‘e‘:yer, ». 15. However, torture yielded in 1806 to Feumbacnlf’s at%gcnkﬁ.
i E[pqn the soundness and complateness of these the fate of all special
oriminal provisions depends™ (*‘Official Annotations”, I, p. 49). '
:n IO\ﬂicéa%l Annotations”, pp. 232 ef seq.
» P )

i; i.& “3Vérbreehen”, “Vergehen' and ‘‘Uebertrotungen,”

1 Under ““crimes” are comprehended all punishable actions which
I on
aﬁeount of their nature and t]llje extent of their evil are threatened with
the death penalty, wearing of chains, imprisonment in a penitentiary,
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* misdemeanors ”’ and to “ crimes.” ¥ A well-calculated system
of punishment should adjust itself to the character of the indi-
vidual eriminal act, and as stated in the * Annotations ” it is the
quality and not the quantity of the punishment which should be
determined by the character of the act.

Defects. — In contrast to these meritorious features of the
Bavarian Code, there were some considerable defects, which
for a long time continued to exercise no slight detrimental influ-
ence on the legislation of the other German States. IFeuerbach
certainly was conscious of the distinction between the task of the
legislator and that of the scientific jurist. But, as a dialectician,,
he relied too much upon his own discernment and believed that
the fundamental problems of science could receive final solution
in definite formulas. For this reason the General Portion of his
work contains a long list of perversely unsuitable provisions and
definitions. Article 65 and those following, dealing with negli-
gence, are out of place in a code; and the provisions relative to
unlawful intent are in farge part completely erroneous, and reach
their climax in his famous or rather notorious “ presumption of
malicious intent,” ¥ 'This Code of his also originated those
unfortunate and subtle provisions as to conspiracy {“ Com-
plott ),’ which infected like disease-germs most of the later
German Codes, and were but slowly climinated. Moreover, as
the theory of deterrence, which he sought to follow, required that.
the greatest possible restrictions be placed upon the exercise of
judicial discretion,!” the Code’s dctails as to penalties lost them-
selves in trivial distinctions which in many cases were inev-
itably either incorrect -or open to doubt. Another defect, due
to the deterrence theory,”® was the harsh penalties for second

workhouse, or fortress, with forfeiture or declaration of incapacity for
all honors or offices under the State or such as are deemed honorable.

1 “Offieial Annotations”, I, p. 30. . .

15 f. Ara. 41, 43. “Annotations”, I, p. 143. As to negligenee, ¢f.
Arts. 65 el seq. Art. 69, while it declares generally that negligence is:
punishable, includos therein quite a number of new offenses.

16 Arts, 56 ef seq. Art 40, Abs. 2, even recognizes unintentional in-.

- stigation of erime.

17 Qenerally speaking, the range between the maximum and minimum
of punishment was too narrow. Cf. Arneld, in *'Archiv d. Criminalr.””
(1844), p. 196. )

13 The artificial character of the theory of deterrence, at variance-
with real life, led ¢.g. t0 giving quite unreasonable consequences to the-
offensos of theft and defiance of the authorities. The taking of a turnip
from a field or of a plum from g trec according to Arts. 218, 220 entailed a.
penalty of three ' imprisonment in a workhouse (¢f. Arnold, p. 395),
and the Annotations of the Code would not forbid punishment for defianco-
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offenses ;¥ and since the deterrent theory assumes that a penalty
which has been announced by way of threat is always justifiable, *
the Code authorized infliction of severe punishments for acts which
only presumably, or even possibly constituted a crime.® More-
over, since Feuerbach aimed to separate absolutely law and moral-
ity, the Code would in no case regard as crimes grave breaches of
morality which did not violate subjective rights.® Adultery, for -
example, is treated, very superficially, merely as the intentional
failure to perform a contract 2 and is dealt with in the same-divi-
sion as violation of powers of attorney. It is also peculiar that
Article 106 permits of certain species of “ punishment on suspi-

cion ” (“ Verdachtstrafe ”’), although this is not recognized by TITLE V. MODERN TIMES
the Annotations.

Corporal chastisement appears in the Code only as aggravating —_ N ,
the punishment of imprisonment;® the legislator however for- ' _ CHAPTER XIV. THE FRENCH CODE OF 1810, AND
bade its infliction at the end of the period of punishment. Con- - i FRANCE IN THE 1800s.
fiscation of property was abolished by the Bavarian constitution . ' .
of 1808, andpthri):was confirmed by Art. 33 of the Code. But in CHAPTER XV. GERMANY SINCE 1813.

accordance with Art. 7, the artificial and unnatura] institution of CHAPTER XVL OTHER COUNTRIES:
civic death continued in Bavaria until the statute of Nov. 19, 1849. '
The only aggravation of the death penalty recognized by the Code ' i A. AUSTRIA.

was preliminary exposure on a pillory. : B. NETHERLANDS AND BELGIUM.
- Soon after the publication of the Code were promulgated the .

official ““ Annotatious to the Code of the Kingdom ofg Bavaria : ) C. SCANDINAVIA.
according to the Decrees of the Royal Privy Council.” #* But - D. SWITZERLAND.
it is worthy of note that the royal patent for its publication % . '
forbade the publication of further commentarics on the Code
(although it could itself very properly be designated as a work of
scientific jurisprudence) ; and even the lecturers in the Universi-
ties cited cxclusively to the text of the law and these official
“ Annotations ", although the latter were often at variance with
the clear text of the law 1

of ‘the authorities in cases where the authorities lack jurisdietion or their
order is improper {(Annotations, 111, p. 52). Even more than the Code,
the Bavarian statute of Aug. 9, 1306 eoneerning the punishment of poach-
ing adheres to the theory of deterrence. Arnald {ente, p. 402) gives a
good deseription of the effect of this ‘“deterrence” in aetual practice.

1% Arts. 113 ef seq. . 1 Annotations, 11, p. 59.

20 Cf. Arts. 149, 160. = Art. 401.  Cf. Ann. I, p. 59.

? Ag to the somewhat disproportionate punishment of adultery, of.
Arnold, pp. 379 et segq.

# Y Anmerkungen zum Strafgesetzbuche fiirr das Kanigreich Bayern
nach den Protokollen des konigl. geheimen Raths® (3 vols. Miinchen,
1813). % Nov. 13, 1813.
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CHAPTER X1V
THE FRENCH CODE OF 1810, AND FRANCE IN THE 1800 s

§ 624. The Penal Code of 1810. § 62b. I’riréﬁipal Changes during
el 8.

.. § 62a. The Penal Code of 1810. — French criminal law includes
(1) the general law, i.e. the Penal Code, the Code of Criminal
Procedure, and their appurtenant and amending statutes, and
(2) the special law, i.e. special laws covering special offenses and
special procedures.

The general criminal law has been several times codified, re-
formed, and revised since the Revolution of 1789. In fact, we
may distinguish, in what concerns criminal and civil law alike,
three different legislative processes: codification, which builds
on a new plan the whole of a legislation; reform, which maxli-
fies the Codes and gives them new life; and revision, which
perfects them without altering the fundamental regulations. The
provisions of the general criminal law are to-day embraced in two
Codes : the Penal Code and the Code of Criminal Procedure, which
replace the laws of the intermediary epoch. The history of the
original enactment and later changes of these two Codes is as
Tollows : -

A commission, appointed under the Consulate (by a decree of
27th Germinal, year IX), and composed of MM. Vieillard, Target,
QOudard, Treilhard, and Blondel, had been charged with the draft-
ing of a single Code, to cover both general principles and details.
This draft, submitted hy this commission and composed of 1169
Articles, was prefaced by some general comments ; those prepared
by Target dealt with punishments; those of Oudard, with organic
provisions and with procedure. This work was immediately

1[48 620, 625, = §§ 76-82, pp. 132-142, of Vol. T of Professor R. Gar-

rAUD's ““Traité théorique et pratique du droit pénal francais” (2d cd.,
1808). For this author and work, see the Editorial Preface. — En.]
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printed,? and sent to the Court of Cassation, the cpiminal courts,
and the courts of appeal, to obtain their opinions. These opinions
(not very favorable, on the whole, to the legislation of the Constitu-
tional Assembly and the Convention) showed a tendency toward a
return fo the old criminal law.® On 2d Prairial, year XII, the
Emperor ordered the drafting of a series of fundamental questions,
to serve as basis for debate in the Council of State.t These ques-
tions, fourteen in number, were submitted to this rumerous body
at the meeting of 16th Prairial, year XII. The debate which en-
sued on these topics was before long postponed, in order first, to
reach a settlement upon the question of reorganization of the ju-
diciary. Thedelaydue to this and other reasons® suspended action
for three years on the code-drafts. When the debate was resumed,
in January, 1808, the Council separated the  laws of form ” from
the substantive law. The former were presented to the Legisla-
tive Body © as a draft Code of Criminal Procedure, the latter as a
draft Penal Code. The former Code was enacted at the end of
1808, the latter at the beginning of 1810. Before promulgating
the two Codes, the government waited yntil the magistracy, reor-
ganized by the law of April 20, 1810, should be regularly in office.
Both Codes, therefore, took effect from the 1st of January, 1811.

*In an octavo volume, entitled: “Projet de Code eriminel avee los
observations des rédacteurs, celles du Tribunal de eassation et le compte
rendu par le grand juge”’, Paris, year XTIT, pub. Garnery.

# “Obeervations des tribunaux d'appel sur le projet de Code eriminel
4 vol. in 4to, year XTTL. .

* Among these questions, the following were those which concerned
more partienlarly penal law: Question TX: Shall capital punishment be
continued ? — Question X: Shall there be punishments Sor life? — Ques-
tion X1: Skall confiscation be permitied in certain cases ? — Question XII:
Shall judges have a ceriain freedom in the application of punishments?
Shau t_here be a mazimum and o minimum which will give them the power of
tmposing punishment for o longer or shorfer period according to circum-
siances ¥ — Question XII1: Shall surveillance be introduced for a particular
class of eriminals, after the expiration of their punishment, and shall bail be
demaonded in cerlain cases for future good. conduct I — Question X1V : Shall
r;h_(:gmtaﬁon be accorded lo convicts whose conduet will have made them worlhy
ar 14

# M. Cruppi, attorney-general to the Court; of Cassation, in an opening
address delivered in 1896, under the title, “Napoléon et 1o jury', has
shown that the principal cause of the delays in criminal legislation was
the question of the jury. *““Napoleon could not endure & tribunal which,
1u spite of skilful precautions in its administrative recruiting, would be
In constany likelthood of escaping his power: he made repeated attempts
to destroy it, but met with sturdy resistance. The jury found energetic
defenders among the best jurists of the country.” :

¢ {For an explanation of the composition of these various legislative
hodies under the Ewmpire, see M. Planiol's chapter in ‘‘General Survey of
Continental Legal Histo »”” Vol. T of this Series, p. 281. — Ep.}
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The Penal Code of 1810 was at once reactionary a‘{ld reconstruc-
tive. 1t took as its basis the principles of the utilitarian school.
In essence, it aimed to secure the defense of society, by means of
intimidation.” The philosophy of penal justice does not seem to
have concerned the mind of the legislators any further .tha.n a
certain attention to the judge’s apportionment of the punishment
to the offense. The Penal Code was divided under three heads: —
crimes, punjshments, and jurisdietion. In #ts definitions of crime
it is notablé mainly for its excessive severity; it also went too far
in many points, as in making criminal a failure to reveal a plot
and in classing the attempt with the consummated crime, .and of
the accomplice with the principal.® In its system of. penglties, the
Penal Code concerned itself exclusively Wlth_ pumshme.nt; t!le
idea of rcforming the offender through the law was foreign to it.
We find the death penalty and life punishments freely apph(-.:d, :
excessive chastisements, barbarouws mutilations, and. Ifenaltles
unjust in their effects, such as general confiscation a.}ld civil death.
It inflicted upon the parricide the mutilation of his hand be:fore
putting him to death; it employed the brand (for certain conv1fcts)
and the “ carcan.” Its system of imprisonments was 0n.1y a fiction,
for there were no peniténtiary establishments appropriate for. the
various punishments. Such were the chiel defects of this leglslfl,-
tion. But from other points of view the Penal Code of 1810 did
institute or preserve some important advances. First, as a work
of codification, it is drawn with much simplicity, clearness, and or-

- » - = K] = a N t‘he
4 hil: hic principles which inspired t’l‘w framers of
Penatf%oor(liefh;e%mf ?:‘}:::g fo]ltlJ)Wingli)n the * Observations’ of Target, place(%
at the beginning of the draft: “‘Plainly punishment is not_v?lngﬁmnce,
this wretched satisfaction, the mark of a low and eruel mind, ashn?;
place in the theory of the law. The necessity of punishment is a.lon& wda.
makes it lawful. ~ It is not the prime aim of the law that the offen eﬁr
should suffer; the thing of chief importance is that erimes be pre;;ent .
I#, when a most detestabls erime had been committed, we cmfﬂdhie Elml)
that mo further crime wore to be feared, the punishment o tt 8 naﬁ
offender would ba useless barbarity; some would not hgmta.t%a 0 a,szeli-s
that it would cxceed the power of the law. The grzywtyho 131'1mei
measured, therefore, not so much by the perversity which they revea ass
by the ds;ngers which they entaﬂ‘:.' ’f}]}ne feﬂcacﬁi g}g Ii)':u;l;;gil}eé;t”ls Elaec?-é-
: i rshness than e fear. wi X ’
UVIc:?ld Ilif_.)S(SDbg pl?s&h aThe:: Srema.rks !gxpress with the greatest c[earﬁesls] the
doetrincs of Bentham ; and his dootrines u.ndoubtedl;: formed the ?53
of the provisions of the Penal Code of 1810. Bentham’s tgea{aggg _%n cD .
and penal legislation had been translated am}y&)ul_nhshed in v ¥ u;
monl. Tho influcnee of Kant had not yet made itself felt in Franee, a

& 1 1 h . i

kasﬂtlltg g;%ﬁé?:; ?)Ii‘ g:i?iinality, defeetive though it may be, does not, how=- .

1t i de upon its
or, deserve the eriticisms which have properly been ma
g)‘;stl:-em eo?‘epl;miatzlnvruants_ Cf. Chauveau and Hélie, Vol. I, no. 11.
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der; crimes and offenses of the same nature, although of different
gravity, are no longer separated ; these were grouped in Book ITI,
while Book IV was devoted to police misdemeanors. Secondly,
the pardoning power, which had already been restored to the Ex-
ecutive by a “ senatus—consultum ” of 16th Thermidor, year X,
and the life punishments, are reéstablished. Thirdly, punishments
for a term were no longer absolutely fixed, and the important
innovation of a maximum and a minimum was introduced ; there

was also an embryonic recognition of the principle of extenuating -

circumstances, the benefit of which was limited to misdemeanors
causing damage not exceeding twenty-five francs.

But this Code of 1810 is no longer in force in all its original de-
tatls ; many laws promulgated since 1810 have enlarged or modified
its provisions. Throughout these later laws it is easy to recognize
the traces of the different régimes which have succeeded one
another in our country. In fact, every political revolution neces-
sarily influences criminal law, which is only a branch of the public
law of a people.

§ 62b. Principal Changes during the 1800s. — The various
mcasures {suffixed to each of the Articles which they complete
or modify) are of two kinds, in respect to legislative method.
(1) Some have been incorporated into the text itself of the Code,
without alteration of its system. Thus, a general revision of the
Penal Code was made by the law of April 28, 1832;! and, at that
time, a new edition was officially issued. Since then, several very
important laws, notably that of May 13, 1863, that of January
23, 1874, and that of November 15, 1892, have again recast a cer-
tain number of its provisions. (2) Other statutes so related to the
Penal Code as to complete or modify it, have remained outside of
the fabric of codifieation: such are, for example, the law of June
8, 1850, on transportation; that of August 5, 1850, on the educa-
tion and protection of juvenile offenders; that of May 30, 1854,
on the method of punishment by hard labor; that of May 27,
1885, on the banishment of recidivists; and, in part, both that of
August 14, 1885, on the means of preventing relapse, and that of
March 26, 1891, on the extenuation and aggravation of punishments.

! This revision affected 162 Articles of the Penal Code, as also parts
of the Coode of Criminal Procedure. See A. Chguvean, *“Code pénal pro-
gressif ; Commentaire sur 1a loi modifieative du Code pénal’ (Paris, 1832).

* This rovision, less extended than that of 1832, affects 45 Articles of
the Penal Code.  On this atatute, see G. Dutrue, ** Lo Code pénal modifié
par la loi du 13 mai, 1863 (Paris, 18363},
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The chief feforms, which our penal law has upd(?rgone sin_cge 1%10
may be grouped under the following g-ent'aral prineiples : _maligation
of penalty; the development of the _mmpk of extenuating cirewm-
stances; the exiension of the application of the Pe.nal. Code; t%le
reform of the offender through puni.shment; the principle of social
defense, as involving the distinction between first offenders and

‘recidivists, :

(@) The mitigation of the penal system inspired three kinds of
reforms. (1) A certain number of pwnshment‘:% .have befen sup-
pﬁassed or lightened. Among other legal provisions l.mvmg this
aim and effect may be cited: Art. 66 of the (;onstltutmn of 1814,
abolishing general confiscation ; the act of April 28, 183.2., sSppress-
ing branding and amputation of the hand, for a parricide, l?ef?re
his execution: the Constitution of November 4, 1848, abolishing
the death penalty for political offenses, and the act of June 8, }850, :
substituting for it transportation to a fortress; the act of April 12, .
1848, suppressing public exhibition; the act o.f May 31, 1851)4,
abolishing civic death; the numerous acts modifymg the regula-
tions for surveillance by the State police, and tl'_le act of May 23,
1885, replacing that method by domicilial:y I'eS'tl'lCtIOTI. (2) Some
classes of erimes, for which punishment is unjust or useless have
been abolished, especially the offense of non-disclosure of plots
made or crimes planned against the safety of' the St_ate, and of non-
disclosure of crimes of counterfeiting, abolished in 1834. (3.) A
certain number of acts have been taken from th(? cate.gory of crimes
and classed as misderneanors. This legal reclan;lﬁcatlon began Wl.f.h
the act of June 25, 1824, which brought down into the class of mis-
demeanors thefts committed either in 3:11 nn or in a hoste]ry,o:;y

ers than the inn-kecper, the landlord, or a manager, or com-

chil;ted in the fields or at sales, — thefts which Arts. 386 and 388
punished by imprisonment; the transfer was comp.letec! by the
act of April 28, 1832, and that of May 13, 1863. But in this chang-
ing of crimes into misdemeanors, the act of 1863 showed more

iberality than that of 1832. o
1 {h) T{w extension of the doctrine of extenuating mrcuwwtsmtf,
begun cautiously by the act of June 253, 1824, and completed Cy p e
act of April 28, 1832, changed the entire system of the Penal Code.
This radical reform gave to the trial tribunal the power to deter-

mine, with some discretion, the legal morality of the offense under

investigation, and thus to cast a more exact balance between the

punishment and the gravity of the particular offense. This power
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of the judge is almost unlimited for misdemeanors or police of-
fenses, but is limited in the matter of erimes.

(¢) Penal law has become more and more extensive; it has tried
to foresee, by new provisions, all anti-social acts, and thus to fill up
the gaps which judicial experience had pointed out in the arsenal

of social defense. The gencral scope of the Penal Code, especially

of its provisions as to swindling, breach of trust, and theft have been
gradually developed since 1810.  From this point of view, the act of
May 13, 1863 gave to the text of the Penal Code a general and care-
ful revision. For example, the offense of extortion of hush-money
(Art. 406, § 2) was then foreseen and penalized. Before that, the
law of April 28, 1832, had defined as crimes or misdemeanors - in
Arts. 317 and 318, the act of administering substances injurious to
health; in Art. 184, § 2, a violation of the domicile by a private
individual; in Art. 400, the embezzlement or destruction of confis-
cated objects; in Art. 408, the conversion of personal property by a
gratuitous bailee who was to bestow work upon it. Apart from the

Penal Cede, important acts have extended the domain of criminal -
law to public drunkenness (July 26, 1873), and to professional -

gambling and pandering in the public street (May 27, 1885, Art. 17).

(d) The reformation of the prisoner through punishment, to
which the Code of 1810 gave no thought, has since then become
one of the chief objects of penal law. To this end, the legislator
has employed two methods: 1st, the method of transportation to
penal colonies, regulated by the acts of June 8, 1850 {un deporta-

tion), and of May 30, 1854 (on hard labor) ; 2d, the penitentiary
- method, of which some interesting applications are found in the
acts of Angust 5, 1850, on the education and the protection of
juvenile offenders, in the act of June 5, 1875, of the reform of de-
partmental prisons, and in the act of August 14, 1885, on the means
of preventing recidivism.

{¢) The increasing number of recidivists proved, in spite of these
efforts, the inadequacy of the penal and penitentiary régime ; and
it was concluded that the problem of criminality eould be solved
only by distinguishing radically between first offenders and recidi-
vists. To avoid prison sentences for the former, and to remove
the latter from a social environment where they cannot, live without
relapsing into their criminal activities, — such seems to have been _
the attempted program of the act of March 26, 1891, which intro-
duced the suspension of sentence, and of the act of May 27, 1885,
on the relegation of recidivists.
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To sum up: In appraising the evolution of penal law in France
since 1810, it may be said that our legislation has procee.ded spon-~
taneously — unconsciously, indeed — towards a realization of the
threefold aim above assigned to its efforts : namely to remove from
incorrigible offenders the means of doing harm, to .impr(:we those
who are capable of returning to rectitude, and to intimidate the
occasional offender.
As our modern penal law makes its appearance on the stage, the
third of these is its feature, viz. intimidation. In the Code of
1810, the penalties seem to have no other purpose. To check 1.:he
offender, it was thought sufficient to counteract the occasion
that tempted him with the threat of the punishment that must fall
upon him. Both the prohibitions and the penaltics are mar}(ed,
on the whole, by an excessive severity. DBut it was soon pe_rc?n-red
that this system defeated its own end. The numbers of recidivists
showed that the places of detention became hot-beds of mutual
corruption. So the second aim, that of improving the offender
through punishment (an aim theretofore forcign_to the DPenal
Code) began to attract attention. This idea had its strong par-
tisans, — some of them even fanatics. The law then stal:ted tl'm-
idly on the penitentiary path. We can observe it experimenting
and groping for results; we notice first, the favor and then the
disfavor accorded to the cellular system. Next, the law passed
to the first theory above noted ; in the face of the rising wave ?f
recidivism, it resolved to eliminate the incorrigibles by energetic
methods. The permanent seclusion of recidivists seemed to be
the last goal of this evolution. _ :
But the recidivist (it was perceived) is a direct product of all
punishment by imprisonment, as practised in Frgnce. So the plan
evolved was to avoid sending to prison those who had never yet
entered it. Then a distinction took shape and developed, — the
attempt to provide a system for first offenders different from that |
for recidivists. Al this, however, was not well reasoned out;
no general plan of reform was conceived and executed. From hand
to mouth, under the sway of the needs and the ideas of the momfant,
sundry laws have been drafted and voted. The modern legisla-
tor has never squarely faced this problem, the only al}d. the real
problem of modern penal law, namely: Given the various classes
of eriminals, to systematize the punishments adapted to each of t?xe:m.
After all, can he solve it? Unquestionably. The true aim
should be to provide repressive measures for the occasional of-
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fender, seclusionary measures for incorrigibles, and penitentiary
measures for those susceptible to improvement. In spite of the
improvements introduced into the Penal Code, it is, incontestably,
no longer in harmony with the social environment. Though the
enumeration and definition of offenses has been made broader and

more flexible, by the Supreme Court’s interpretation — an ad-

mirable body of judicial law, sagacious and cautiously progressive,
which has succeeded in continually rejuvenating our hoary old
Code, — yet the penal system has remained very inadequate and
very defective, in spite of the successive (and inconsistent) amend-
ments which it has undergone. In some respects, the gradation of
punishments has been oddly reversed. Detention in jail is more
deterrent than a sentence to hard labor. Deportation, as applied
to political offenders, means nothing. Banishment (an inheritance
from the former Codes) can no longer be employed as prescribed.
Imprisonment, with the promiscuity which now characterizes it,
does not intimidate, does not reform, and merely swells the budget.

A general recasting of the system of penalties, and especially of -

the penitentiary system, becomes imperative, therefore, in France.

But after the task of the law comes that of the judge; and for
us the latter is the crucial point. The law must leave to the
courts the liberty to adapt to the different temperaments of indj-
vidual offenders the three methods — exclusive, repressive, and
penitentiary — the general principles which the law was entitled
to lay down. The individualization of punishment, therefore, is
the imperative need in the scientific Codes of the future. And
the general principles of extenuating circumstances, of the suspen-
sion of sentence, and of conditional liberation, are only stages in
the ‘path along which reforms must be directed 3

%A commission, eharged with preparing a general reform of all our
pemﬂ“ legislation, was appointed, in 1887, by the Ministry of Justiee.
The *Journal officiel” of March 27, 1887 published a roport on this sub-
jeet, addressed to the President of the Republie, by the Keeper of the
Great Seal. As a result of this report, a decree was issued, dated March
26, 1887, providing for this commission and appointing its members. The
commisgion was reorganized June 30, 1892, and divided into four see-
tions: crimes and misdemeanors against the public weal, agninst persons,
against property, and special laws. The first commission published a
draft in 1889, containing 112 Articlos, and entitled : “Book I, of offenses
in’ general, and of penalties.” The text is given in: ‘‘Bulletin de la
sociéte géndrale des prisons’, 1893, p. 757; Molinier & Vidal, *“Traité
théorique et pratique de droit pénal”’, 11, }-27. For a critique, see Cham
communal, * Examen eritique et comparé du projet du Code pénal”, 1
(*Journal des parquets’’, 1895, 1896); A. Gautier, in ‘*Revne pénale
suisse”’, 18M, p.
received only moderats favor.
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As a whole, the draft iz of medioere value, and

CHAPTER XV

GERMANY SINCE. 1813

§63. The Criminal Codes of the The 1869 Draft of a
First Half of the 1800s;]. Criminal Code for North
Influenee of the Bavarian Grermany.

Code; Effect of the Politi- | § 67. The National Code of 1870;
cal Agitation of 1848, Its Character; Criticism

§ 64. The Prussian Code of 1851. of the Code; Its Adoption
$ 65. Influence of tho Prussian as the Code of the Empire.
Code; The Bavarian Code | § 68. The Criminal Law Amend- -
of 1861, ment Act of 1876, Other
§ 66. Progress towards Greater Criminal Laws

Legal Unity in Germany.| § 69. The Draft Code of 1909.

§ 63.! The Criminal Codes of the First Half of the 1800 5. — The
conflict of the various theories of eriminal law, arcused by Feuer-
bach and Grolmann, did not subside throughout the century; but
it came to exercise a considerable influence upon the development
of even the positive law itself. Alongside this philosophical tend-
ency, there came into play also an historical tendency, originating
(in one of its phases) in the researches into Roman law, led by ITugo
and Savigny, and (in another) in the researches into Germanic law
inspired by Kichhorn and Grimm. In this period, also, the scicnee
of criminal law came to be the common field of study for all civil-
ized nations. Tor in spite of certain national peculiarities, which
may be easily accounted for, it is founded upon human and psy-
chological conditions common to all. Comparative criminal law,

" and also the science of penology (which owes much of its stimulus

to the so-called “theory of reformation ™), received & lasting
service from the numberless essays and minor writings of the in-
defatigable Mittermaier, an ever-constant and intrepid champion
of the cause of freedom and humanity. : :
Influence of Feuerbach’s Bavarian Code. — Feuerbach’s ad-
vanced Bavarian Code immediately served as a -model and as a

L {The first paragraph of this seeﬁbn i trahsferred from I.§ 69, which
formed the closing section of Part I in the treatize of Von Bar.— Eb.] .
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foundation for that series of criminal legislation  which was under-

taken in most of the German States after the passing of French -

supremacy. The Oldenburg Criminal Code of September 10,
1814, imitated almost exactly that of Bavaria. The Hanoverian
Code of August 8, 18402 although a long time was spent in pre-

~ liminary drafts and investigation, used the Bavarian Code as its
foundation.

The legislation of this period, and the special statutes dealing
with eriminal procedure * which in part preceded it, eliminated a
condition of uncertainty and anarchy in the criminal law which
to us now seems intolerable, and also abolished a large number of

anachronisms ® which still maintained at least a technical legal-

existence. In thesc ways they conferred a genuine benefit upon the
people and the courts. As compared with the Bavarian Code many
improvements were introduced in particular details, and there was
. more and more of a tendency to depart from the biased attitude
of Feuerbach. A greater field was conceded to judicial discretion ;
and there was a simplification of definitions and distinctions in
the “ General ” as well as the “ Special ”” portions. FEven at the
present time one can utilize as a not unprefitable souree of instruc-
tion the often quite thoroughgoing debates of the legislative as-
semblies of the various States, as they are preserved in the better
commentaries upon the several Codes. Little by little, grcater
attention came to be given to political offenses (which had thercto-
fore been neglected by jurists), and especially to the question of
possible excuses for resistance to the executive power of the State.

2 Cf. Stenglein, *'Sammlung dor deutsehen Strafgesetzbiicher™ (3 vols.
Miinchen, 1858). A systematic and comparative presentation is given
in Haberlin, * Grundsiitze des Criminalrechts nach den neuesten deutschen
Strafgesetzbiichern™ (4 vols. 1845-1849), :

? Leonhardt, * Commentar {iber das Criminalgesetzhuch fiir das Kanigr.
Hannover™ (2 vols, 1846, 1851). “Magazin fiir hannoversches Recht”
(1850). ‘““Neues Magazin" (1860 ef seq.; now discontinued).

o 242 In Hannover e.g. torture was not abolished legally until March 25,

® For example, according to the law obtaining in the Kingdom of
Baxony, for every theft of a value of more than 121 Thaler and for avery
theft of a value of more than 50 Thaler there must be inflicted a sentence
of eight and ten years’ penal servitude respectivoly. For every starting
of a fire, by even the slightest negligence, the sentence of death hy burn—
Ing was imposed (this aceording to a ‘‘Mandat’ of 1741), Concerning
these and other anachronisms-in the Kingdom of Saxony, ¢f. ven Wachler,

“Das kinigl, sichsische und thiiringische Strafrecht” (1857), pp. 22, 23;

he says: “These penalties had always been employed by the Saxon
oourts, even in modern times, until the publication of the Criminal Code,
.and in such cases it was only by the exereise of pardon that the law could
be reconciled with justice.”
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'On the other hand, however, there is a marked absence of that
bold legislative spirit by which the end of the 1700 s and even th-e
beginning of the 1800 s were distinguished. There is often mani-
fested a certain timidity, and this is by no means limited to the
governing bodies. The punishment of flogging found energetic
and effective adherents ; and for a long time we encounter examples
of useless torment attached in graver cases to the punishment of
imprisonment {chains and wooden hobbles on the legs).5 This

. phase of development is especially exemplified in the Criminal

Code of the Kingdom of Saxony 7 of March 30, 1838,% and in the
Wiirtemberg Criminal Code ® of March 1, 1839.1° The latter was
a more original work than the former and even more dominated
by the deterrent theory. With only a few changes the Saxon
Code went into effect also in Saxe-Altenberg, in Saxc-Meiningen,
and in Schwarzburg-Sondershausen.® A quite original and meri-
torious code of this period in the Criminal Code of Brunswick
of 1840,2 which is remarkable for its comparative brevity and
for its preservation of greater freedom of judicial discretion.’®
No provision is made for corporal punishments as part of a
judicial sentence; and § 13 contains the following important
prineiples : .

“ All convicts are to be placed at such work as will be fitted as
nearly as possible to their physical capacity and thffir previous
civie position. As far as compatible with this principle, harder
labor is to be assigned to those sentenced to severe punishment. . . .

“ No one sentenced to imprisonment can be employed against
his will either in public work or in work the performance of which

s Of. *“Konigl. sichs. Criminalgesetzbuch”, Art. 8, 22. “Commen-
t.are”fby Weissg@ Paris, 2d ed. 1848) and Held and Sisbdrat (1848). Cf.
von Wachier (previous note), pp. 35, 36,. )

7 ¢ Konigl, sichs. Cummal%setzbuph , Art. 7. . L.

8 Cf. also Herrmann, " Zur eurthﬁﬂu_ug El}ggs‘;g])ntwm'fs eines Criminal-
resetzbuches fiir das Kénigreich Sachsen’ 36). . .
8% As to this Code, ¢f. M a‘éiwrmaier, “‘ Archiv des Criminalrechts” (1838),
"pp. 319 et seq. In this Code (which for that period was a relatively mild
one) there was eapital punishment for most eases of robbery, for extor-
tion, incendiarism, and for one ease of perjury. Penal servitude for life
was used frequently.

10 Volumjgous "YCommentarc" by Hepp (2 wvols. 1839, 1842) and
Hufnagel (3 vols. 1840-1844),

1841, 1844, 1845.. .

2 “‘Criminalgesetzbuch fiir das Herzogthum PBraunschweig nebst
Motiven® (1840) by Breymann. . . . o

13 § 62 confers upon the courts an apparently extensive right of leniency
where there is a coincidence of several mitigating cirenmstances. How- -
ever, ¢f. the restrictions upon this right of leniency in respect to high
treason and most cases of murder, in §§ 81, 145.
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would by virtue of his civic status entail fof ‘hith -an-aggravation
of the sentence, S S -

“ Convicts . . . who themselves defray the cost of the execution
of the penalty may choose for themselves work compatible with the
prison system and may retain the profit.” 14

The Criminal Code of the Grandduchy of Hesse 15 was prepared
with greater originality as to individual details. It is upon the
whole an excellent work, similar in character to the Brunswick
Code, although rather prolix, and, especially in its * General Por-
tion 7, allowing little range for judicial practice and legal science,
This code recognizes three varieties of imprisonment, the peniten-
tiary, the reformatory, and ‘the jail.* Imprisonment in a for-
tress 17 is preseribed for the offense of duelling and also as an alter-
native to the reformatory. .

A marked resemblance  to this latter code is shown by the Code
of Baden of March 6,1845. This was similar inlength, quite prolix,
somewhat minute in all directions and often much given to de-

tall.” The so—called Thiiringian Code which by agreement went -

into effect in 1850 in Saxe-Weimar, Saxe-Meiningen, Coburg-
Gotha, Schwarzburg-Rudolstadt, and Anhalt-Dessau, may he re-
garded as a development of the Saxon Criminal Code, although
with variations for the respective States. It laid claim to progress
in that it abolished the death penalty ; ® but in other respects it
was below the standard of the Hessian Code.

The introduction of railroads and telegraphs led also to the
enactment at this time of special statutes for the protection of these
* important institutions against injury and danger. In the later

codes the offenses in question were included under the classifica-
tion: offenses dangerous to the public in general 2 :

1 The Brunswick Clode almost without change was published for Li
Detmold on July 18, 1843, B ppe-

18 Breidenbach, ** Commentar iiber das Grosharzoglich Hessische Straf-
ge?ef;zbueh-”, lst vol., 2d seetion, 1842, 1844 {including the general portion
only),

'8 I e, **Zuchthaus”, “Correetionshaus”, and “Geffingniss.'

ITArt. 11.  ““The eourt may, sfter a careful investigation of the private
position and education of the offender assign the carrying out of the
punishment of the reformatory to a foriress or some simnilar institution.’*
Cf. similar provisions in the Code of Baden, §§ 52, 51.

'* The Code of Nassau of April 14, 1849, ‘was merely a modification of
that of Hesse. ’ i

¥ As to the Code of Baden, ¢f. the commentaries of Thilo, Brauer,

Puchelt, and Jagetnann. Berner, *‘Strafgesetzgebung”, p. 207.
- 20 Meiningen and Reuss however rotained the death penalty. €F. Fon
Wichter, **Sachsisch-thiiring. Strafrecht™, p. 182,

* Cf. the Prussian Ordinance of Nov. , 1840, concerning injury to
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Influence of the Political Agitation of 1848. — As a result of the
political evenits of the year 1848, and partly in consequence of the
“ Fundamental Rights of the German People 7,2 published De-
cember 27, 1848, corporal punishment and the death penalty were
abolished in 2 number of the German States. But many States
later reintroduced the death penalty.® After the agitation of the
spring of 1848 many States mitigated their laws relating to poach-
ing.?* The abolition of the office of censor led to the enactmnent of
special statutes relative to the press; concerning this a decree of
the Confederation % on July 6, 1854, established a general st-andard
of a reactionary character. The Criminal Code of th.e-ngdom
of Saxony of 1855, may also be regarded as a revision .of an
earlier Code (of 1838), although a revision more extensive in
character. In spite of many excellent features, it is not of merit,
and in many respects exhibits the climax of the reactionary
period of 1850 to 1860, e.g. in increasing the severity of the punish-
ment of imprisonment by leg irons and wooden hobbles, ar.ld even
by corporal punishment * (the so-called * Willkomen ” z.e. wel-
come )%
railroads and the Prussian Ordilrllanci) of Jgne 15, 1849, conccrning the
i lif inst the telegraph. .
pur;;%l}apﬂdzgghg}’s‘ezaég?a EEE3111((31&31)1'. as provided by martial law and the
law of the sed in cases of mutiny, :ﬁw deq,t}lll peng,l,t,;y is abolished, as is also
i ing, and oral punishment.” . .
thczf‘pllllozgé Eﬁ.’ﬁiﬁ uafnSa;glr‘Jl;, in aceordance with the ‘*Cirundrechte”,
corporal punishment was abolished by an ordinanee of April 20, 184‘.?,
and in the npper Saxon Chamber the sovereign deelared that death pena4—
ties not theretofore executed would be remitted. Cf. ». Wdchier, pp. 3 s
178. 1In Wiirtembery, capital punishment was abolished by a statu.tero
Aug". 13, 1849, Art. I, and again intreduced by a statute of June 17, 1853.
B (,‘f., ¢.g. the Bavarian slatute of July 25, 1850, “dealing with injury
to the chage™ ; also the Hanoverian statute of Aug. 25, 1848 (modifying
i 1840). ' _
B S&e'(i}g}ssizzﬁsegfpr%mzdgation as law in t.heﬁsevera.l States and eonse-
i t herc actually go into effect.
quegjg%}: :rho:lz ]%gdc?!:ee:,ysp. 189 ef seq. Cf. also, for exa‘m:mple, the group of
uufortunate provisions contained in Cap. V of the “ General Portlion

Javing to do with acecomplices, or the juristically indefensible Art. 247

i i 3 hat
ning sclf-rodress, and Art. 338, which are lypical of a State
gggfgi;ns g geddlesome polieo gontrol and are models of bad wording.,
* He who through intentional dissemination of false reporis co]_ncermnﬁ
the property or porsonal relations of another or he who by repe:témg sUe
reports as facts canses disadvantage to another or hinders his duxlrangaﬁ
is upon complaint punishable with imprisonment not exceeding fo
months.”’ : ) ) Komicrreich
7 Krug, * Commentar zu dem Strafgesetzbuche fir das Kénigr
Sachsen'" (Lst od, 1833, 4 divisions), (2d ed. 1861, 3 ivisions).  Also
Siebdral, * Deutsches Strafgesetzbuch fiir, d‘s‘as Konigreich LR llsteill)ﬂ m i
Commentar " (1862). Of importanece, also, is ZBltSGh.l:l‘fta fu,l'8 ec s) afgd
und Verwaltung zunachst fiir dom Konigreich SBachsen ™ (183 eil seq.),
Schwarze, ** Allgemeine Gerichtszeitung fiir dem Konigreich Sachsen.
7 -
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§ 64. Legistation in Prussia. — There was 3 peculiar course of
development in Prussia, which at the end of the 1700s began
to be the center of reactionary principles in matters of criminal
law. Offenses against property, which at that time were in-
creasing in frequency (a thing readily explainable by the disturbed
condition of the times), occasioned the Circularverordnung **
of February 26, 1799, dealing with theft and other crimes against
the security of property. This was so ambiguously expressed !
that there was room to doubt whether it really represented s more
vigorous repression of the offenses in question, or whether (as
viewed by some courts) it introduced milder punishments. Since
the Irussian penal institutions ? were for a large part in a state of
utter neglect,’ the remedy * was for a time sought in the expedient
of flogging, which was specially recommended and employed
{especially for suspects, who were in this way brought to a confes-

: ‘:';ion). At the same time, that fear of demagogues and revolution-
ists 50 long entertained in Prossia began to bear fruit in provisions
against students, secret societies, and acts tending to public dis-
orders. Together with the law of 1799, above mentioned, & num-
ber.of new ordinances (some of them most extraordinary) directed
against libels and insults (in which the legislator met much diffi-

culty in handling the distinction between civil and military persons) |

80 incre:ased the general confusion that as early as 1805 a project
to publish a new code was even proposed by the legislative power

1Cf. eq. § 2: “He who for the first time is convieted of an i
) > ordinar;
I‘:het'_t shalg undergo corporal chastisement, or, if such punishment is no{
easible (7) or should be deemed insufficient, shall be senteneed to im-
pnso!rlllrla%nt Ina reforzyatory institution, to solitary eonfinement, or to
I}ena labor. § 7. “More severe (7) chastisement shall be inflicted
I, ete.” (The amount of ordinary chastisement was not fizxed.) § 18
ordered imprisonment until pardon, for repeated thefts aceompanied with

violence, § 12 in addition to life imprisonment also provided branding -

and public flogging for repetition of the erime of robber
o 3 Aﬁz to the herrible building conditions of many ins{itutions, in which
eanliness was absolutely impossible and the prisoners were consumed by
Xeﬁ'mm, cf. the work of the Prussian Minister of Justice Von Arnim
ruchstiieke liber Verbrechen und Strafen” (2 vols. 1803), in which
gl: hﬁrm_ful condition of the Prussian system of eriminal just\ic,e Was por-~
s ¥ed with great candor.  Cf. especially 11, pp. 189 ¢f seq. Concerning
eé ;illtlful treatment of sick prisoners, ¢f. IT, p. 78. But ¢f. also I, p. 235"
an = p&_&Q a8 to the agreeable life in other pensl institutions. ’
ord ? ilemma as to what to do with prisoners led even to a eabinet
er of Dee. 28, 1801, which under certain conditions contemplated de-
portation to Siberia. This was actually done. Cf. Wagniiz, ** Ideen und

P]a«n et o i 1
I D; 21;1% ,Vg-beaserung der Polizei- und Criminalanstalten” (Halle, 1801),

1 As to the repulsive effects of this flogging in a famous {or rather .

notorious) trial, ¢f. Von Arnim, I, pp. 38 el seq.
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jtself.®> Nevertheless, nothing came of this other than a number of
separate ordinances against secret societies, disobedience of the
censor, crimes ‘against the State, and similar regulations arising
from the fear of demagogues. )

It was not until 1826 that the preparation of & criminal code was
undertaken under the Minister of Justice, Count Dankelmann.
Marked progress was shown by the *“ General Portion ”* in the draft
of 1830, which was substantially the work of the Supreme Court
Counsellor, Bode. However, Von Kamptz (who in 1830 succeeded
Count Dankelmann as Minister of Justice} sought to warp the leg-
islation towards the standpoint of the police regulation of the
“ Landrecht,” and revised it in an ultra-reactionary spirit. The
provisions of the draft appearing in 1836 are almost “inered-
ible.f Aggravated forms of the death penalty, as well as corporal
chastisement (to be administered publicly!), again make their
appearandce. ’ .

It is impossible here to undertake to follow out in detail the com-
plicated history of the long preliminary work for the Prussian

"Criminal Code. One may attribute the merit of the preliminary

draft of 18437 to its subjection to public criticism. But it is as-
tonishing to find in the draft of 1847 (which in other respects shows
more of the influence of the law of France and the Rhine countries)
provisions by which, in certain graver crimes, the death penalty is
aggravated by public exposure of the head of the executed crim-
inal and also by cutting off the guilty right hand after death,
and also provisions by which imprisonment in penitentiaries was
aggravated by corporal punishment and imprisonment in jails
by curtailment of foed and by uncomfortable places of Tepose.
There was also imposed confiscation of all the property of those
gnilty of high and ordinary treason and of evading military

service.
The Code of 1851. — The year 1848 marked the end of these

" vacillations, and the Prussian Criminal Code of April 14, 185612

exhibited in a number of important provisions (although not in all

& ¢f. the publication permit for the “Criminalordnung fiir die preus-
sischen Staaten” of Dec. 11, 18305. i

§ Rerner, pp. 224 el seq., gives a selection of examples. For example,
the dissemination of principles and opinions whichk might ineite or en-
courage freasonable plots or scntiments was punished by from two to six
years in the penitentiary. : :

7 Cf. especially Berner, DD- 226 el seq. . L.

& The draft appearing in 1349, based upon tho decrees of a commission’
of the Department of Justice, contained substantially the provisions of tho
later code. .
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respects) a most important progress in German legal development.®
It revealed a step in advance, to which (apart from the Carolina, in
its day) perhaps only that made by the Bavarian Code of 1813 may
be compared.’® All this was substantially due to the far-reaching
influence of the French Code, which until 1851 had been in effect
in the Prussian Rhine Provinces. Like the French Code, the Prus-
sian is remarkable for a brevity of composition, avoiding super-
fluity and the rejection of all pedantic vagaries, and therefore
by the greater freedom which it allows for the scientific regulation
of the provisions of the ““ General Portion.” It also resembles
the French Code in that {(more perhaps than any other of the carlier
German Codes) it is adaptable to use under the jury system. It
bears a further similarity to the French Code in being free from
moralizing and theological tendencies, and generally (hut not
entirely) ! free from that meddlesomeness which we encounter
in so many provisions of the earlier focal legislation. It adopts
the triple classification of punishable acts as “ Verbrechen ”,
“ Vergehen ”, and “ Uebertretungen ”* and in its Spectal Por-
tion " completely separated the last class of offenses from the two
other. In an appendix it deals with only some of the offenses

against police regulation. On the other hand, while it places limits -

upon punishment for “ Uebertretungen ”, it extends to them a
number of the most important provisions of the “ General Portion.”

The Code possesses considerable advantages over the French
Code. The * General Portion ” was conceived in a comprehen-
stve spirit, under the influence of German jurists. The various

. Y. Golidammer, “Materialien zum Strafgesetzbucho fiir die preuss-
ischen Staaten” (1851, 1852) ;  Beseler, * Commentar™ (1851); Oppen-
koff, ** Das Strafgesetzbuch fir die preusslichen Staaten, erliutert ans den
Magterialien, der Rechtslebre und den Entscheidungen des Obertribunals’
(6th od. 1869); Temme, “ Lohrbuch des proussl. Strafrechts’” (1853);
Hdilschner, **System” (2 Parts, 1855, 1808, not completed; Part I eon-
tains tho “CGeneral Portion )i Oupenhoff, “Die ilechtsprechung dos
kénigl. Ohertribunals in Strafsachen (1861 ef seq.), “Archiv fiir
Preussisches Strafrecht”, established by Goltdammer in 1853, in 1871
changod to “ Arehiv fir deutsches und preussisches Strafrecht’’, and still
appearing, ed. Kohler, a volume annually,
. ' Cf. Miliermaier, ** Archiv fiir preussischas Strafrecht™ (1851), pp. 14
el seq. i

' This recalls the well-known “Hatred and Coutempt® paragraph
(§ 101): “Anyone whe through public assertion or dissomination of false
or distorted statements of fact, or through public abuse or derision, exposes
the institutions of the State or the regulations of the authorities to hate
and ¢ontempt shall be punished by a fine not exceeding 200 Thalor or by
imprisonment not exceeding two months.”” (€. also § 101) & 151 of
Part IT, Tit. 20 of the *General ‘ Landrecht.’”

* I.¢. approximately crimes”, *misdemeanors”’, and violations of law
not amounting to a misdemennor. ’
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offenses are more carefully and precisely defined and the Code is
uniformly milder than the “ Code Pénal » as it appeared originally
in 1810, No mention is made of corporal punishment, and im-
prisonment is simply divided into two kinds: imPrisonment ina
penitentiary and in a jail.* There is also, for certain offenses, con-
finement in a fortress, which, while very mild in character, might
possibly be of long duration. Apart from murder and high treason,
the death penalty is provided for grave cases of manslaug}}tel: and
for crimes endangering the general public; but it is to be inflicted
within the prison walls. .

In many respects and especially in regard to its theories of par-
ticipation and attempt, this Code too closely followed the French.
Those provisions copied from the IFrench law (m many respects
commendable), which permitted the consideration of m{tlgatmg
circumstances in many cases (but by no means in all), merited cen-
sure for this very inconsistency, and subjected the “necessary
severity and logic of the law to the sentiment -of the 1nd1v1dual
jury. Many of the separate provisions are quite severe, and a
punctilious interpretation of the courts, following too ]Ill}(,'h the
letter of the law, has rendered certain features the more intoler-
able.® It may be added that the provisions concer.ning the mode
of carrying out imprisonment are inadequate, and in actual prac-
tice, apart from the fact that enforced labor of those con.ﬁ-ned for
“ Uebertretungen  fell into disuse, the treatment of convicts de-
pended upon the unfettered discretion of the prison aut}fnr-ltu-as, —
even to the infliction of solitary confinement.*® The dlf;mphnary
treatment of prisoners was covered neither by the Code ltse.lf, nor
by any supplementary statutes; and as to a legal protection of,
for example, persons of the educated class condemned not for
dishonorable offenses but merely for offenses against the press laws

1z f g ¢ hthausstrafc' and * Qefaingnissstrafe.” ,
u %ﬁis gﬁgdod also into two classes, for *‘ Vergehen™ and for “Usber-
»n
'mEE;'li‘glfllllé, for example, § 89 dealing with insubordination was ffredqu%rtl;l){
sa interpreted that opposition to acts of an oflicial which were ?al oubtfu
legality, provided there was no malies ok the part of tho oﬂigd . ?ﬁ: rﬁ;
garded as punishable. Certain supplomentary statutes made
it WY 8] SCVare. .. R

mr??Tri?;‘gin](:ﬁal to the “Landtag” by the Minister of Interior (l\'ﬁarch
26, 1861) makes this assertion. On the eontrary, see Von Hg@tzcn or{,:':
“(esetz oder Verwaltungsmaximo, rechtlichc Bedenken gegen 1{;)preu_s
ische Denlsehrift hotr. Einzelhaft™ (1861). . The view of _thePr russian
government was defended by Béhklaw, ‘‘Die Einzelhaft in F e}igzgnof .
(1861). Conecerning certain tendoneies of Prussian prison &uﬁ 01'1H-1 s of
this period, of. also Von Holtzendorff, ' Der Bl:udemrden des rauhen Hause
und sein Wirken in den Strafanstalten™ (1862).
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or offenses of a purely political nature, against a treatment in the
prisons which in the circumstances in question was absolutely
improper, none can be found in this Code. '

§ 65. Influence of the Prussian Code. — The practical useful-
ness of the Prussian Criminal Code caused a number of smaller
States to take it as a foundation for their own criminal legislation.

With minor changes, it was enacted as law in Waldeck and Pyr- -

mont (1855).! The Criminal Code of Liibeck, except for a few
really significant changes, corresponds almost verbatim with that
of Prussia.® The Oldenburg Code of January 31, 1858, however,
differed from the Prussian in not retaining the death penalty and
in substituting imprisonment for life; in a few other cases, the
amount of punishment was changed; except in cases of life im-
prisonment, loss of rights as a citizen was only temporary 3

The Bavarian Code of 1861. — The Bavarian Criminal Code of
November 10, 1861, which like the Prusstan Code was g result of
long years of preparation and was the last of the more important
local codes, was in many respeects similar to the Prussian Code.
It resembled the Prussian Code in respect to punishments af-
fecting honor, and in many cases retained the death penslty (al-
though not always the same as in the Prussian Code.) It was

defective, however, in having a confused and indefinite system of

punishment by imprisonment ; and it is difficult to mark the dis-
tinction between its jail and prison punishments. In Article 19,
it accepts the system of parallel punishments (instead of imprison-
ment in jail or prison) under certain conditions for persons of the
educated classes. In its treatment of attempts and participation,
the code assumes a middle position between the French and Ger-
man law. Tt differs from the Prussian Code in its * General Por-
tion ”, especially in its rejection of a system of extenuating cir-
cumstances. However, Article 68 recognized limited mental ca-
pacity as an extenuating circumstance; and Article 74 sanctioned
voluntary reparation as an extenuating circumstance ¢ in certain

. !Thus, alse, in Anhalt (by the statue of Feb. 5, 1852). Here however
It was supplanted in 1864 by the Thuringian Code. CYf. Berner, p. 257.
., *Thus the Code of Litheek did not recognize permanent loss of priv-
ileges dependent upon honor, but enly a temporary interdiction of these
privileges. An attempt was always given a milder punishment than the
consummated act. As fo details, see Berner, p- 257.

? A comparison of the Oldenburg and Prussian Code has been made by -

Miltermader, in ** Archiv fiir preuss. Strafrecht™ (1859), pp. 14 e seq.

* Limitation of the period within which punishment may be inflicted
for erime was treated in quite a different manner, In this respect, how-
ever, the code is distinctly inferior to that of Prussia.
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offenses against property; this latter, however, rested in the dis-
cretion of the judge. Upon the whole, the Code is appreciably
milder than that of Prussia.® '

Other States. — It was not until the year 1866 that general codes
were enacted in Mecklenburg {two grand duchies), Electoral
Hesse,® Schleswig-Holstein, Lauenburg, Schaumburg-Lippe, Bre-
men, and Hamburg, Theoretically the Carolina had still obtained
in thiese countries; but in reality the criminal law had been shaped
by the usage of the courts (following the jurists) and by & number
of more or less comprehensive special statutes.”

§ 66. Progress towards Greater Legal Unity in Germany. — The
political events of the year 1866 necessarily gave a new and now
more effectual incentive to endeavors to establish a gencral law for
Germany. Since the year 1860 this had been specially advocated
by the German Bar Association.! As a matter of fact, the Prus-
sian government apparently was not planning for the immediate
formation of a common North German Code; instead, its first
measure was (by Ordinance of June 25th, 1876) to introduce the
Prussian Code? into its newly acquired territories of Hanover,
Electoral Hesse, Schleswig-Holstein, Nassau, Hesse-Homburg, and
Frankfurt-on-Main, as well as in the ceded districts of Bavaria

¢ For literature, see Berner, pp. 341 ef seg. Special mention may be made
of the commentaries by Hocheder (1862, not finished, only the first volume) ;
Stenglein (2vols. 1861,1862) ; Weis (2vols. 1863, 1865) ; Dollmann, (1862, not
finished) ; **Sitzungsherichte der bayer. Sirafgerichto™ (5 vols. 1850-53) ;
later ** Zeitschrift fir Gesetagebung und Rochtspflege in Bayern™ (1854 et
seq.}; Stenglein, * Zeitschrift fiir Gerichtspraxis und Rechtswissenschaft in
Bayern’ (1862 ; after 1872 appearing as ‘‘ Zeitschrift f. deutsche Gorichts-
praxis und Rochtswissensehaft™ ; diseontinucd im 1880).

¢ Published in Electoral Hesse with only a few changes {the so-called
*Philippina.”) As to Electoral Hesse, of. H. Kersting, *‘ Das Strafrecht in
Kurhessen.” . . )

"For the two Grand duchies of Mecklonburg the following were es-
poeially important: a comprehensive ordinance eoncerning theft of 1839,
an ordinance of 1843 concerning offenses against public order, and an
ordinance of 1854 as to ineendiarism.  As to the condition of the law in
the above-mentioned eounitries, ¢f. ‘*“Motive zu dem Entwurfe eines Straf-
gesetzbuchs fiir den norddeutschen Bund ™, pp. 6 ef seq. "

L ¢f. *Verhandlungen des 1. deutschen Juristemtags™, p. 58; ibid.,
essay by Ven Gress and Von Krdwel dealing with the introduction of uni-

. form German legislation. See also essay by Wahiberg, p. 63. As early

as 1857, Krug had published his ““Ideen zu ciner gemeinsamon Sfral-

-gosetzgebung fir Deutschland.’”” [And now see Banke, ““ Der erste Entwurf

[1849] eines Doutsehen Einhcitsstrafrechts ” (Berlin, 1912). -— Ep.]

2 As to the condition of the law in Hanover, Sehleswig-Holstein, Elee-
toral Hesse, Nassau, Hessen-Homburg, Frankfurt-on-Main, at the time of
the annexation, ¢f. Golidammer's *“ Arehiv f. prouss. Strafresht” (13686),
pp. G57-816. .

? Tn Lautenburg, which was not really ahsorbed by the Prussian State
until 1876, the common law in the meantime continued in foree.
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But the Constitution of the North German Confederation of
June 26th placed criminal law and criminal procedure* among

those subjects over which the scope of the legislative power of the -

North German Confederation should extend. And, in pursuance
of a decree of the Reichstag, there was published by the Prussian
Minister of Justice ® towards the end of July, 1869, at the request

of the Chancellor of the Confederation, a draft of a Criminal Code

for the North German Confederation.®

The Draft of 1869 of a Criminal Code for North Germany. —
This draft was substantially the work of Friedberg, who at
that time was Supreme Counsellor of Justice, and later Prussian
Minister of Justice. As declared in its accompanying Report, and
as the conditions of the times indeed demanded, it took the Prus-
sian Code as its foundation. It was, however, considerably less
severe; e.g. it limited capital punishment to a very few cases, and
reduced the maximum duration of imprisonment to fifteen years.
In numerous respects it had endeavored to comply with the de-

mands of legal science; particularly in its paragraphs dealing with-

attempts and the criminal capacity of children, it sought to bring
itself more into accord with the principles.of the German common
law instead of the French principles-adopted by the Prussian Code,
It retained, however, the system of extenuating circumstances, and
at the same time considerably expanded its scope. Its important
change was : the release on parole of prisoners after they had under-
gone part of their sentence, — a measure which (following the Eng-
lish model) has been made use of since 1862 in the kingdom of
Saxony, by the pardoning of the ruler (but practised in accordance
with certain generally received principles}). An endeavor was
also made to establish a rational rule for the effect of punishable
acts upon capacity for holding offices of honor or trust, — a rule
looking to the concrete case and having regard not so much to the
kind of punishment as to the character of the individual crime.

4 The anthority of the several States to enact eriminal laws was ob-

viously not thereby revoked ; and so in the Kingdom of S8axony, on Oeto-
ber 1st, 1868, a revision of the eriminal code was published and Hamburg
even published a new eriminal code in 1869. :
.. %A very scrviceable private draft was prepared by John (*‘Entwurf
linégs l)VIotiven zZu einem Strafgesctzbuche fiir den nor(ﬁieutschen RBund®,
f1n addition to the Report there accompanied this draft commen-

taries on the death gena.lty and the maximum duraiion of punishment

by imprisonment, and alse discussions of problems of eriminal law in the
provinee of medical jurisprudeneo and a comparative collection of eriminal
provisions from Glerman and foreign legislation.
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The draft adopted the only correct and practical attitude in
treating in matters of criminal law the entire territory of the Con-
federation as & single territory,” notwithstanding the fact that the
Confederation did not constitute a homogeneous State, For as
a matter of fact criminal statutes are chiefly influenced by the de-
gree of the civilization of the people and in part by their greater
or lesser amount of political freedom, and are but comparatively
little influenced by the differences of the civil law, It was recog-
nized, however, that it was possible that both treason and high

_ treason could be committed against the individual States of the

Confederation as well as against the Confederation itself, — even
where this crime was committed with a view of helping some other
one of the confederated States. Obviously, a code complete in the
sense that the application of all other criminal statutes was to be
precluded was not even to be contemplated. . None of the codes
of even the larger States were complete in this sense. It was nec-
essary that a certain field of legislation be left to the individual
States. Care was to be taken only that the unity of the law should
not thereby be destroyed, that the individual States adopt lofty
principles of punishment, and that no penalty should be imposed
for acts which would be deemed unpunishable under the sense and
spirit of the Code of the Confederation by virtue of its silence or
the limitations of its definitions,

The draft was quite deficient in respect to imprisonment. There
were only a few gencral provisions which enlarged or restricted the
field of local legislation, or (where this was insufficient) of the regu-
lative discretion (especially in Prussia} of administrative boards.
However, a uniform and thorough-going regulation was not prac-
ticable without providing for numerous incidental details, and
particularly for the undertaking of costly and permanent buildings ;
and this would have meant the pastponement of the entire statute.

§ 67. The Code of the North German Confederation. — There
is perhaps no other cxample of a code of the importance of the
“ Norddeutsches Strafgesetzbuch ” being prepared in a large State
in so short a time, The preliminary draft entrusted to & commis-

~ sion appointed by the Bundesrath on October 1st, 1869, was on the

? The ideas and objéetions hrought forward by Heinze (*Staats- und
strafrechtliche Brortungen zu dem amtlichen Entwurfe eines Strafgesetz-
buehs fir den norddeutschen Bund”, 1870) have proved to be without

foundation. In contrast to Heinze, ¢f. Bar in ‘‘Archiv f. preussischen -

Strafrecht” (1870), pp. 33 e seq., and Ruderff, “*Strafgcsetzbuch fiir

, d. deutsche Reich” (2d ed. p. 19).
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31st day of December, 1869, submitted to the Chancellor. This
commission was under the chairmanship of Leonhardt, who at
that time was the Prussian Minister of Justice, and among its more
prominent members the above-mentioned Friedberg, and Schwarze,

the Attorney-General of Saxony. The Bundesrath also promptly

gave its approval, and on February 14th, 1870, there was presented
to the Reischstag a draft of the law with a draft of its enacting
statute (“ Einfiihrungsgesetz 7).

Its Character. — It is not to be expected that, where so great
haste was shown, a careful consideration of principles and their
application could even be contemplated. The leading political
party was dominated by one thought, viz., to produce something, —
to show that the newly formed Confederation was in & position
to produce a new legislative work of general application, and to
cement guickly the national unity by means of the criminal law.
However, there were numerous and important changes from the

first draft, both in matter and form. Thus the provisions of the
“ General Portion ”’, recommended by the committee of the -

Bundesrath to be applicable to minor offenses (‘‘ Uebertre-
tungen "'}, were made applicable ! generally. Offenses (personal)
against the princes of the Confederation or members of their fami-

lies were treated in a different manner, according as there was in-

volved the ruler of the offender’s nationality or the ruler of the
territory where the act was committed. § 47 of the *“ General
Portion 7, placing limitations upon capacity for responsibility,
was given wider application; and the requirement that a complaint
lodged by the injured party precede a prosecution was extended to
a larger number of cases. A new treatment was accorded to sen-
tences to prison (* Zuchthaus ™) “ ipso facto ” affecting the right
to hold positions of trust and honor, in that by § 28 a sentence of
this character had as its immediate consequence loss of capacity
to serve in the army or navy of the Confederation and permanent
loss of capacity for holding public office. This provision of the
Code, although chiefly due to the influence of the military element
in the Bundesrath, was more in accord with popular opinion than
the too idealistic treatment of this subject found in the first draft.
Opposition in the Reichstag. — In the Reichstag the draft was
also dealt with in an extremely summary manner., A motion to

.} Consequently offenses (“Ucbertretungen™) were no longer dealt
?‘nth in a_third part but were treated in a single (the last) chapter of the
Special Portion" (second) of the Code.
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debate the principal questions separately was rejected. The
 General Portion 7, and the first seven chapters of the * Special
Portion ” dealing chiefly with political offenses, were given imme-
diate discussion in open session. Chapters 9-23 were referred to a
committee of twenty-one members. The question of capital pun-
ishment nearly brought about the failure of the entire work. At
the second debate in open session, on March 1st, 1870, the Reichs-
tag, by a majority of 118 votes to 81, voted for the abolition of the
death penalty. (It had in the meantime been abolished in the
Kingdom of Saxony.) The Bundesrath, however, by an over-
whelming majority, voted to retain the death penalty for murder
and for heinous cases of high treason.?  On the third reading, after
the Chancellor, Count von Bismarck, had cast the weight of his
authority in favor of the retention of the death penalty, the Reichs-
tag, both in this matter and in a matter touching the procedure
for certain political offenscs, aceeded to the view of the Bundesrath.
The Bundesrath was thus enabled, at its session of March 25th,
1870, to give the Code its unanimous approval; and the Code,
together with its enacting law, received, on May 31st, the assent
of the head of the Confederation, and on June 8th, 1870, was pub-
lished in Number 16 of the “ Bundesgesetzblatt.”

Changes made by the Reichatag. — The draft, however, under-
went 2 considerable number of changes as a result of the votes in
the Reichstag. Thus, there was abolished all absolutely fixed
penalties, with the exception of the two cases of capital punish-
ment. In those cases where life imprisonment had originally been
fixed as a penalty, the judge was empowered to inflict imprisonment
for a period limited by & fixed maximum. The penalties in a num-
ber of cases were reduced. The reduction of sentence for extenu-
ating circumstances was extended to a greater number of offenses.
The number of cases in which a prosecution eould ensue only upon
private initiative was also extended. The changes dealing with
‘political offenses were of marked importance. In this last respect
mention should be made of §§ 11 and 12, which extended to mem-
bers of the legislative assemblics of the separate States and to
their proceedings that freedom of speech and immunity from pun-
ishment for true assertions which had been sanctioned by the
Constitution of the Confederation inrespect to the Reichstag. Men-

® {.e., attempts against the life of the sovereign, against the life of
one's own prince, or the prinee of the territory where the aet is com-
mitted. _
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tion should also be made of the supplement to § 113 % of the Crimi
nal Code, which in fact should be regarded as a guarantee of the
frcedorfn of the citizens of the States, and by which punishment
for resistance to the acts of an official is limited to cases where the
official is acting within his lawful authority

Criticism of the Code.— The “ Norddeutsche Strafgesctz-
buch ’ was not a far reaching code in the matter of reforms.  Its
CSSE‘.I’.itlEl-] merit, and one which must not be too lightly esteerned
consists in laying the foundation for uniformity of criminal legis-,-
]atlon' in the region included within the Confederation. More-
over, it must be admitted that for a majority of the confederated
b‘tates., notably e.g. for Prussia and Saxony, it cntailed a very
material step in advance. It must be conceded further that in
all ot: the confederated States, while it uniformly gave better ex-
presston to the prior law, in many important respects it pr(}duc;:d
better results in practice:

That the Code had faults and defects is a circumstance which

it shares with cvery other statute. Much could have been given -

more .careful deliberation, and after such deliberation could have
been mproved. But apart from these faults, the reproach that
the Cod.e can be justly criticized for being too mild, or that juristic
tbcor?r 13 responsible for its shortcomings, has nothing to substan-
tiate it, — a charge made by many who have seanty acquaintance
with -the Code or the history of criminal law. There was not
sufﬁf:'ient t.ime for the jurists to make a thorough-geing and compre-
hensive criticism of the draft of the Code; and mere theorists, in
th.e narrow sense of the word, had no share in the drafts.5 'I,‘he
criticism from outside, morcover,® was very limited in scope, and
ho time was given for careful discussion of more than a few,indi-
vidual features,

The Code of the North German Confederation as the Code of
the Empire. — Even before the Code went into effect (January 1st
1871) as that of the North German Confederation, the treaty con:
cluded in 1870 with the Grandduchies of Hesse and Baden and the

¥ Cf. also the supplement to § 110 whereby the punishment incidental

0 summons for eontempt is limited to th £as0 is legall
valid or the action is within the jurisdictign of t‘ge]: e:)r%;l;el order is | v

1 For the hi i : .
Ridorf, “(%omm;yt;f‘}ts origin, ¢f. the brief but excellent exposition in

¢ Ag to the course of events, cf. particularly Von Wachter, ““Beitrag zur

Greschich iti x !
deutseﬁelge]?g.lnrg:l ’I’{,nlggoder Entwiirfe eines Strafgesetzbuch fiir den nord-

¢ For list of works and articles deali ith itici
see Von Wachter, p. 18; Von Hakzmda?_g',THa;}é?azgﬁl’?:sf?;;.F{lv'.’?lt-iéa:fo;’
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Kingdoms of Bavaria and Wiirtemberg made it certain that it
would become the code of the new German Confederation. In
Hesse south of the Main the Code went into effect on January 1st,
1871, and in Bavaria, Wiirtemberg, and Baden it was. to.go into
effect on January 1st, 1872. In the meantime, however, as a re-
sult of the North German statute of April 16th, 1871, dealing with
the constitution of the German Empire, the Code was proclaimed
as a statute of the Empire; at the same time it was provided that
the laws of the North German Confedcration then enacted or yet
to be enacted should prevail as the law of the Empire in territory
that was added. Thus the Code obtained as the law of the Empire
in Hesse gouth of the Main from the 1st day of January, 1871, and
in Bavaria, Wiirtemberg, and Baden from the 1st day of January,
1872, and in Alsace-Lorraine by virtue of i special Statute of
August. 30th, 1871, from October 1st, 1871, The substitution of
terms appropriate for the new Empire for terms appropriate for the
North. German Confederation seemed to render it imperative to
prepare a new edition of the Code. The changes incident to this
revision were cffected for the Code (but not for its enacting law) 7
by the Statutc of May 15th, 1871, dealing with the revision of the
Criminal Code of the North German Confederation as the Crimi-

" nal Code of the German Empire.

§ 68. The Criminal Law Amendment Act of 1876. — A defect
of the Code, which in some of its aspects has been previously criti-
cized and which even at the present time often leads to decisions
contrary to the sense of justice, lay in the treatment of extenuating
circumstances, for which the only criterion is the attitude of the
individual judge. Another obvious defect was in the status which
the charge at times might assume, the rule of the so-called “* An-
tragsdelicte ” (i.e. offenses whose prosecution is based only upon
private initiative). The unfortunate features of the last-men-
tioned principle and the urgent need of their remedy soon became
apparent both to the courts and the public. On the one hand,

the requirement that a complaint be lodged by the injured person’

- was extended to too large 2 number of offenses. On the other hand,
the right to withdraw the criminal complaint and thereby effect

* A new revision of the enacting law was not considered necessary.
Here the profession relied upon § 2, Abs. 2 of the Statute of April 16th,
1871: “The . . . laws referfed to are laws of the Empire. Where in
the same there is mention of the North German Confederation, its con-
stitution, territory, members, or states, rights of natives, institutions of
government, officers, officials, flag, ete., the same shall be construed as the
Gorman Empire and its corresponding attributes.”
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a “nolle prosequi ”’ at the arbitrary discretion of the party in-
jured (or his legal representative, as the case might be), had been
given too wide a range in criminal procedure (extending even to the
time of the final judgment or sentence).!

The bill for a statute amending the Criminal Code (i.e. « Straf-

gesetznovelle ) which the Bundesrath, in' November, 1875.% sub-
mitted to the Reichstag, went far beyond the elimination of this
defect. A case arising in Belgium,? involving a frequently uttered
threat against the life of Prince Bismarck? led to the proposal
that an ineffectual incitement to crime in its widest sense should

be subjected to punishment. A special penal provision was also -

proposed in order to ensure the obedience and fidelity of officials
of the Foreign Office. There were also proposed a number of more
subordinate special provisions, in part suitable to their purpose
and later accepted by the Reichstag. Tn addition to all this there
was proposed a complete alteration of fundamental provisions of

the “ General Portion ” (punishment of offenses committed in -

foreign countries, punishment of the so-called * completed at-
tempts ”). It was furthermorc sought by means of broader
phrasings and severer penalties to bring about a stricter sup-

pression of the public utterance and circulation of doetrines that

seemed dangerous politically.®

By the Criminal Law Amendment Aect of February 26th, 1875, .

enacted after a warm debate, 2 part only of these proposals were
enacted. The so-called “ineffectual incitement to crime” 7
i § 49a (the Duchesne case) was made liable to punishment only
under certain special conditions, and § 353a (the Arnim case)
corresponded to the original proposal in part only. The proposed,
changes in the method of dealing with attempts, and in the funda-
mentally different treatment of offenses commitied abroad, were

L CJ. the official “Motive zur Strafgesetznovelle von 1876." .

* This wes less than four years after the Code want into effest as the
law of the Emt];:im and less than five yoars after it went into effect in the
territories of tho North German Confederation and in Hesse,

3 C7. the Belgian Statute of.Ji uly 9th, 1875.

* The ease of Duchesne. o
. "The ease of Count Harry von Arnim. Coneerning this, see the
opinions given by wen Holtzendorff (1875), “ Vertheidunesreden in der
Untersuchungssache wider den Grafen Harry v. Arnim, gehalten von den
Rechtsanwiilten Dockhorn und Munckeal”, Barlin (1875).

¢ Another unfortunate fpropos;a.l of the draft had to do with the intro-
duction for certain eases of the so—called *Friedenshiirgschaft ™ (i.e. honda
to keep the peace). Cf. in regard to this, Schierlinger, **Die Friedens-
biirgschaft’” pp. 76 ef seq.

7 I.e. “erfolglose Anstiftung.”
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totally rejected, as were also these for the extension of certain
political offenses. On the other hand, the treatment of the so-
called “ Antragsdelicte ” was subjected to a radical change. In
a number of offenses the requirement of a complaint by the party
injured was completely eliminated ; and the rule was adopted that
a complaint once lodged could not be withdrawn. This rule,
however, was subject to numerous exceptions {so as virtually, in
some cases, to amount to a privilege of relationship between the
mjured party and the offender); and the excessive time limit
within which the complaint may be withdrawn was not changed.
Other Criminal Laws. — Previously, by virtue of the statute
of December 10th, 1871, and as a result of the controversy with
the Church of IRome, the Code had received an additional para-
graph (§ 130a) which was directed against inflammatory
speeches by the Clergy. The Criminal Law Amendment Act
extended this § 130a so as to cover written utterances of the
Clergy in the exercise of their vocation or in conneetion with the
exercise of their vocation. Code § 287 had already been supplanted
by § 14 of the Statute of November 30th, 1874, for the protection
of trademarks ; and § 337 had been supplanted by § 67 of the Stat-
ute of February 6th, 1875, for the verification of legal status and
marriage. With the taking effect of the comprehensive Imperial
Justice Act (October 1st, 1879) §§ 281-283 of the Criminal Code,
dealing with eriminal bankruptey, were supplanted by §§ 209214

- of the Insolvency Regulations of February 10th, 1877.

-

That the new institutions of the German Empire and the needs
of business rendered necessary a considerable number of special
penal provisions in the nature of police regulations is quite ob-
vious. It is also apparent that laws of this character are subject .

‘to frequent change. Of a more fundamental and permancnt sig-

nificance (and difficult, moreover, to square with the theory
of criminal law) are the statute of May 7th, 1874, dealing with the
Press, the statute of May 14th, 1879, dealing with traffic in food
supplies, etc., and the statute of May 24th, 1880, dealing with
usury. The last-mentioned law gave to the judge (subject however
to numerous precautions) a very extensive discretion in respect
to the determination of the elements of the offense. And this
may become a starting point for further indefinite statutes accord-
ing to the judge a large amount of discretion in respect to morals;
-which would harmonize, however, with a socialistic tendency of _
the State., -
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§ 69. The Dratt Code of 1909.! — The history of Germany's
legislation since 1880 is the reflex of legal science in (Germany and
its various proposals of reform, and belongs rather in the field of
contemporary legal theory. The chief leader, both in science and
in proposals for Code revision, has long been Franz von Liszt,

professor in the University of Berlin? Among those who en-.

tered the arena to support or to oppose his views were notably

Birkmeyer,> Van Calker,* Scuffert, Wach,® Kohler,” Sichart,®.

Mayer.? By 1902 the movement had so far advanced that a so-
called ““ Scientific Commission ” was appointed by the government
to preparc a draft; it comprised forty-nine members, representing
every shade of thought. A first task of this Commission was to
prepare and publish the materials for a comparative study of the
world’s eriminal law. This superb undertaking, the “ Compara-
tive Exposition of German and Foreign Criminal Law ” '° is a
mine of information on the criminal laws of all countries.

In November, 1909, appeared the Commission’s Preliminary
Draft, with commentary.® The preface to the Commission’s
commentary pointed out that this preliminary draft had no official
status as a government measure, and was not to be laid before

Parliament. It was meant as a basis for constructive criticism

from all quarters.
From the time of its appearance, the Preliminary Draft has been

1 [This section was preparad by the Editor, from material furnished
by Dr. L. von Tadr. The original § 69 of Von Bar’s text is in part omitted
and in part transferred to § 63, anie. — En.]

% Some of his proposals are set forth in the following places: “XXVI
Pg%%tschen Juristentag, Verhandlungen” and ** Festschrift ™, Berlin,

¢ “Miinchener Juristenverein, Verhandlungen”, Munich, 1901.

* “Vergeltungsidee und Zwoeckgedanke”, Heidalberg, 1899,

d g “1%? Bewegung im Strafrechig wihrend der letzten 30 Jahre”, Dres-
on, .

8 *Zukunft des deutschen Strafrechts™, Leipzig, 1502.

7 “* Reformfragen des Strafrechts™, Munich, 1903.

8 “ Beitrag zur Revision des Strafgesetzbuchs fiir das Deutsche Reich.”

? “Deutsche Juristen-Zeitung ”, Vol. VII.

1““Ver§19whende Darstellung des Deutschen und auslindischen Straf-
rechis; Vorarbeiten zur Deutsechen Strafrechtsreform”, edited for the
Imperial Department of Justice by Liszl, Birkmeyer, Calker, Frank, Hippel,
Kahl, Lilienthal, and Wech; Berlin, 15 vols., 1906-08. ) :

& “Vorentwurf zu einem Deutschen Strafgesetzbuch, bearbeitet von
der hierzu bestellten Verstdandigen-Kommission”, Berlin, J. Guitentag,

1909; with a commentary, *Begrindung, Allgemeiner Theil”” (pp. -

419} and “ Besonderer Theil” (pp. 419-8860). .
A “gounter-draft,” proposed by jurists not satisfied with the official
draft, has also been published: ““egenentwurf zum Vorentwurf eines

Deutschen Strafgesetzbuchs nebst Begriindung’’, by Kahl, Liszt, Lilien-

ihal, and Goldschmidt (Berlin, 1910).
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the central object of criminalistic discussion in Germany.” Its
revision has been entrusted to a second Commission, with Lucas at
the head. Representing the composite result of extremely oppo-
site views, it has not entirely satisfied any school of thought. Un-
doubtedly it represents an advance, and & radical advance, in
many respects. Its encouraging featurc is that it is based on a
comprehensive attempt to embody into law the best that criminal
science can proposc; and its shortcomings are due to the still im-
perfect agreement among criminal scientists as to the best practical
methods for applying a body of scicntific principles which as yet
is itself in a state of conscious growth.

1 Qut of the library of literature atready aceumulated may be noted the
following critigues: Aschrott and ILiszf, ‘‘Kritische Besprechung des
Vorentwurfs ete.”, 1910; Mauyer, in “ Deutsche Juristenzeitung”, XIV,
No. 21, pp. 1281-1300; Lucas, in “ Deutsehe Juristenzettung”’, XVI, pp.
721, 895, 1022, 1353, 1517, XVII, pp. 209, 423, 653, 825, 1162, 1369;
Lilienthal, Liszt, and Colker, in * Zeitschrift fir dic gesamte Strafrechts-
wisscnsehaft”’, XXX, pp. 224-289: Lgnger, in * Zeitschrifi” above cited,
XXX, 2; Gleispach, in ‘* Oestorreichische Zeitsehrift, fiir Btrafrecht”, 4,
200; Michaclis, 1n *‘ Blatter fiir Gefiingniskunde’”; K. Meyer, ** Die Pos-
tulate der Intcrnationalen Kriminalistischen Vereinigung und die Be-

schliisse zweier Strafrochtskommission ™, in ** Mitteilungen der I. K, V.",
XXI, p- 224 (1914).
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AUSTRIA, NETHERLANDS AND BrLeruM, ScANDINAVIA, SWITZERLAND

A, AusTRIA !
§ 69¢. Austrian Legislation since 1848.

§ 69a. Austrian Legislation since 1848. — Von Schmerling, Min-
ister of Justice in 1851, planned for a new criminal code. But
his plan did not mature. The Criminal Code promulgated May
27, 1852, was merely a revision of the Code of 1803. The system
of penalties was improved; but the Code could still not be
termed in any respect a mild one? Like most of the other newer
Codes, it substituted for ‘“serious police-misdemeanors” the
term “ offense ”” (“ Vergehen ”); so that the triple classification
became: Crimes (“ Verbrechen )}, offenses (* Vergehen ), mis-
demeanors (“ Uebertretungen ).

The efforts to obtain a really reformed code continued mean-
while; and in 1861-63 a draft was prepared by Hye von Glunek; *
but it was never enacted. In November, 1867, a supplementary

1 [Th.ls, section — except the first paragraph, which is from § 63 of
Vo Bar's freatise —is compiled by Dr. L. vox TrOT for this volume;
for this anthor, seo the Editorial Preface. — Ebn.]

* There wore two grades of imprisonment, — ordinary, and severe.
The former signified close confinement, without chains; no econversation
with a visitor exeept in the presence of a prison officer. The lutter signified
solitary confinement, with iron shackles; visitors allowed only on ex-
{raordinary occagions, and relitives never. Special features for increas-
E}g the severity of treatment were: limited food, hard hed, dark eell,

gring,

[Tn Sitvio Pellica’s ** Le Mis Prigioni’ will be found a realistic aecount of
tha s;avere kind of imprisonment, as practised in Austria in the 1820s.
¢ A liberal leader, one of Austria’s most celebrated eriminalists, then
about 55 years of age and professor in the University ; afterwards Minister

of Justice, member of the -H i i
of 00 mem .o ¢ "House of Lords, and Justice of the Tmperial
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law amending some of the penalty provisions did pass. In 1868,
another draft was presented, but soon withdrawn. Glaser, now
Austria’s most distinguished criminalist, was Minister of Justice ;4
and in 1874 he offered a new draft. This in turn failed. And so
the story continued through the century; in 1881, the draft of
Dr. Prazalk’s Ministry, and in 1891, that of Count Schonborn’s
Ministry, equally failed to find acceptance. Thus the Code of
1803-1852 rounded out more than a hundred years of existence.’

B. NETHERLANDS AND BELGITUM !
§ 695, Netherlands. | § 69¢. Belgium.

§ 695, Netherlands. — The Revolution saw two early but
fruitless attempts to reform and codify the criminal law; the work
of the Commissions both of 1795 and of 1798 did not obtain legis-
lative sanction. A new Commission ~— Beuvens, Elout, and Van
Musschenbrouk — appointed in 1807, produced a draft which

was enacted and went into force February 1, 180%. King Louis

L1}

Bonaparte’s ordinance styled it a ‘‘ masterpiece of humanity ’;
its system was, indeed, relatively mild ; it gave wide discretion to
the judge in applying penaltics; and it emphasized the mitiga-
tion of sentences for good behavior.

But this Code did not remain long in operation. One of the
radical changes resulting from the French annexation of the Neth-
erlands was that by ordinance of December 11, 1813, the French
Code went into effect in the Netherlands, — although * pro-
visionally > only. The Code was published in French; there was
also a translation in Dutch, but this was not an exact translation,
and a royal ordinance provided that in case of doubt the French
text should be the guide. Moreover, the reception of the French

4 (Mascr began his professional eareer in 1849, with an essay on ‘‘ Ting-
lish-Svoteh Criminal Procedure.” e became a professor at the Uni-
versity in 1856, and a member of Parliamient, and took » zealous and
lending part for the reform of criminal law and procedure. His writings
on the subjeet are profuse. .

T 1912 a new draft was again prepared: ‘‘Regierungs-Entwurf
eines Qesterreichischen Strafgesetzbuchs.” The text and eommentary
are officially published as a Supplement to the Proceedings of the House
of Peers, in 1912, No. 58, black letter No. 90; the House Commission’s
Report on the bills, in 1913, as Supplement Nos. 58-63, black letter No.
167, The text and commentary have also been published by Guttentag,
Berlin, as Supplement No. 29 to Vol. XX of the “Mittheilungen der
Internationalen Kriminalistischen Vereinignng.” ) .

1 [These sections were prepared by Dr. L. vox TroOT; for this author, -
sen the Iditorial Preface. — En.}
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Criminal Code was not effected without some changes. Thus,
‘the penalties of general confiscation of property, police oversight,
compulsory hard labor, and death upon the scaffold were abolished.
The death penalty was inflicted by strangulation or by the sword.

A royal ordinance of April 18, 1814, again appointed a com-
misston to prepare a reformed legislation. This commission was
ready on January 17, 1815, with a revision of the Code, and its
draft was again revised by a sub-committee, Kemper and Thil-
lipse; but it failed of enactment. In 1827, the government again
laid a revision before the Senate, this draft corresponded in its
general part with the Criminal Code of 1809, but in its special part
(specific crimes) with the French Code. But as it was still based
upon the old-fashioned deterrent theory, and its peénalties were
excecdingly severe, the government was obliged to withdraw it.

The next revision was not proposed until October, 1839 ; mean-
while ecnsued a long controversy among the jurists in regard to the
abolition of capital punishment and the system of punishments
generally. This draft, covering the first or general part of the
Code, became a law on June 10, 1840. Successive drafts of the
second part in 1842 and 1843, in 1846, in 1847, and in 1859, failed
of enactment. Nevertheless, the “ provisional ”’ domination of
the now antiquated French Code had made various modifications
indispensable; and these were accomplished by the statute of
June 29, 1864; this law abolished death upon the scaffold and
marking with the branding-iron, extended the penalty of solitary
confinement, and modified the provisions as to recidivists, and
revised the definition of attempts and of specific crimes. Later
modifications were effected by the statutes of April 10, 1869, and
July 14, 1871.

A royal ordinance of September 28, 1870, again appointed a
commission to revise the Code; the members were De Wal, L.
Francois, J. Loke, A. De Pinto, M. 5. Pols, A, J. Modderman, and
Th. Beelaerts Van Blokland. The commission submitted their
draft on May 13, 1874; but it was not enacted. In 1878 (under
Minister of Justice Smidt) and again in 1880 (under Minister of
Justice Moddermann) new drafts were submitted to Parlinment;
this last draft was enacted on March 3, 1881, to go into effect
on Dec. 1, 1886; and, with various subsequent amendments,
remains the Code in force. '

This Code, the fruit- of independent labor of Dutch jurists,

has distinctively a national character. Its notable festures are
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its division of criminal acts into two parts; the simplicity of its
penal system ; the abolition of humiliating penalties; the impor-
tant part played by solitary confinement; the careful definition of
the acts liable to punishment in respect to their subjective ele-
ments : and the abolition of special rules of mitigation?

§ 69c. Belgium became a separate kingdom in 1830-33. The
history of Belgian criminal legislation, until the time of its inde-
pendence and its scparation from the Netherlands, is identical
with that of the Netherlands. After that date, until 1867, the
¥rench Code Pénal was put in force in Belgium., Preparations
for a reform of the Criminal law began as early as 1834, when
a commission was appeinted for the revision of the Code Pénal.
In 1848, a new commission was appointed, which gubmitted the
result of their labors to the Parliament .in 1855, and this became a
law in 1867. This Code is in substance a remodelling of the
French Criminal Code. With various amendments, it remains
the Code in force.

C. ScaNDINAvVIAL

69¢. Denmark. § 69f. Sweden.
§§693. Norway. § 69¢. Finland.

§ 69d. Denmark. — Danish codification of eriminal law in the
1800 s was at first only partial in its scope. The statute of October
4, 1833, punished crimes against corporal security and liberty.
The statute of April 11, 1840, punished theft, fraud, forgery, ete.
The statutes of April 15, 1840, and March 26, 1841, dealt re-
spectively with perjury and arson. In the year 1850, a commis-
sion was assigned the work of preparing a draft of a complete
criminal Code. This draft served as a foundation for the work
of a new commission appointed in 1859. With this last draft
as a basis was prepared the criminal Code in force at the present
‘time, which went into effect on Feb. 10, 1866. The most impor-

2 Drafts of a new Criminal Code have sinee becn prepared, but without
enactment, by the Ministries of Cort van der Linden, in 190 (])l;l,b.
Belinfante, enlitled “Herziening van het Wetboek van Strafrecht ™),
and of Locff, in 1904 (* Handlingen der Staaten-Gencral”’, 190405, Band
8]0). The subsequentministries of Nelissen and Regout, in 1911 and 1912,
have abandoned the plan of 8 complete revision, and have sought to re-
vise the Code piecemeal, by separate bills from time to time.

1 [These seclions were propared by Dr. L. von Taor (for this author,
soe the Rditorial Proface) ; exeept § 69¢, on Finland, which was prepared
by the translator, Mr. . Walgren, from Professor Forsmann’s treatise, -
cited in the Editorial Preface. — Ep.]
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tant later modifying statutes are: the statute of May 11, 1897,
dealing with the punishment of acts of violence committed against
innocent persons, and the statute of April 1, 1894, dealing with
explosives.!

§ 69¢. Norway.—In Norway the first movement toward
modern criminal codification is found in the criminal statute of
1814, which specified, in its 96th Article, in accordance with the
act of the French Declaration of the Rights of Man, that “ no one
should be convicted or punished except by virtue of a criminal
statute.” This notable law (Art. 96} further prescribed the iinme-
diai:,e preparation of a criminal code, to take the place of the
antiquated Code of the King Christian V. A provisional ordi-
nance of 1815 abolished the barbarous methods of punishment
in the Code of Christian; and State Councilor Chr. Krogh was
intrusted with the preparation of the draft for a new code. On
his death in 1828, a new commission was appointed {(under J. H.
Vogt as president); their draft and commentary appeared in
1832-1835. The Storthing (i.e. Parliament) accepted the draft
in 1839, and the King approved the statute on August 20, 1842,

This first systematic codification of Norway's criminal law was
based upon the revised Hanoverian Code, although influenced by
the French Code Pénal. |

In January, 1885, a general revision was once more undertaken ;
t%le State Council, with Bernhard Getz at its head, was commis-
sioned to prepare a draft. This draft, first, published in 1887,
b_ccar{:le a law and went into effect on January 1, 1905. Tts dis-
tinguished author unfortunately did not live to see the fruition
of his _labors; he died in 1901. The new Code was a notable
embodiment in legislation of the most advanced ideas of reform.
It cqntains no death penalty, nor short periods of imprisonment,
and it provides for indeterminate sentences of dangerous offenders
likely to relapsc into crime.

. § 69f. Sweden. —In 1809, Parliament appointed a commis-
sion, under the presidency of Professor Holmhernsson, to prepare

! Parliamont now has before it a draft of a new Crimi

P . 1 : minal Code. .
metli l\IJJd]gast,:ﬂl almindelig borgerlig Straffalov for Kongeriget Norge,

2 otiver’’, Knstmyl_a. 1896 : “TUdkast til Lov om Faengselvaesenet
%rlrll forbrydelse of Frihedsitraffe, med Motiver”, Kristiania, 1896,
ment No. 30 o tho - Mitthellangon dee Iniormatiorslon Beoein it

: No. D en k oy B I
Veroiniging (Gatontan, Berling). er Internationalen nalistischen

. Numserous eriti - thi :
journals of eriminacll_ulgfv.c,f this advanced Code have appeared in the
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a system of complete codification, both private and criminal. The
majority of the commission concluded that an entirely new draft
of the criminal code should be worked out, on the foundation of
science and of forcign legislation ; in consequence of this, Professor
Rabenius {to whom the criminal codé had been assigned), and
also certain of his colleagues, quit the commission. Of the remain-
ing members, Staaff, Richert, and Afzelius prepared the draft
of 1815, and laid it before Parliament. The commission busied
itself, for the next ten years, exclusively with the codification of
private law, and did not return to the preparation of the criminal
code until 1826. At that time the commission was working in
codperation with the Norwegian commission. The revision of
the criminal code was ready in 1832, and was based upon the
Bavarian, Hanoverian, and Austrian codes, and their respective
revisions. After comsiderable criticism by numerous jurists
(Boethius, Rabenius, Grubbe, Atterbom, Holmbergsson, Ceder-
schiold), a new commission published in 1839 a revised draft.
In the year 1844 the commission (now enlarged by adding Schlyter,
Bergfalk and Richert) published its draft and commentary. This
revision took the advanced step of recognizing only one kind of
punishment, namely, simple imprisonment in seven grades, and
was not accepted by Parliament,

For twenty years more, reform took the shape of special separate
statutes, — abolition of the death penalty; abolition of whip-
ping and church penance (for theft, pilfering and robbery) ; pun-
ishment of forgery and fraud; punishment of murder, man-
slaughter, and personal injuries; method of solitary confinement.
In 1862 the government presented a new draft code, which was
accepted with few changes and went into effect on February 16,
1864.1 :

§ 60g. Pinland. — After the union of Finland with Russia,
in 1809, penal legislation there was at a standstill for fifty years.
The subject was resumed in 1863, and a bill was introduced in
the *“ Stands” or Estates, declaring the principles on which a
new Code should be prepared; the desire being to obtain their
assent to the dominant principles before proceeding with the great
task. TInasmuch as the Code of 1734 contained penal provisions
in conflict with the spirit of the age, and did not prescribe suffi-
ciently severe punishment for many offenses, partial reforms
were made in the interim. A provisional code was also prepared, -

1 A new draft eriminal code is again before Parliament.
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to operate until the new Code should be completed; but it failed
to receive the sanction of the government, because it abolished
capital punishment. Another provisional law was thereupon
cnacted in 1867, but its promulgation was postponed because of
the defective conditions of the prisons, and by the time this had
been remedied, the new Code was almost ready for enactment
and hence the law of 1867 was never put in force.

A committee had been appointed in 1865 to draft a code in

accord with the principles ratified by the Estates in the Assembly -

of‘ 1-8('553. This: draft was introduced in 1875, was subjected to the
criticisms of ]lf{lges and jurists, and was then recommitted to
another commission in 1881. After various vicissitudes, this

{liggit became a law and was finally promulgated on April 14,

. SwrTzERLAND 1

§69%. First Period: to 1830. j i iod: si
§69:. Second Period : 1830 o 1848. $6%.  Third Period: since 1845.

§ 69%. First Period: To 1830. — With the new epoch in Swit-
zerland came great legislative activity. Numerous codes and
drafts of codes were produced, in one Canton after another. But
on the whole they exhibited in their tenor a cautious conserva-
tism. The legislators realized that neither the French Code of
18.10 nor Feuerbach’s Bavarian Code of 1813, would be éxa,ct]y
&iu.iFed in their original form to the genius and traditions of the
Swiss people.

.In the first place, Switzerland had never possessed a single
common law of crimes; nor had it a professionally educated judi-
ciary capable of administering a new and borrowed code. In the
s&_:cond place, the philosophic construction, the abstract prin-
ciples ar.ld. generalizations, of the new-style Codes were alien to
the tl:adltmns of Swiss legislation, — concreteness and simplicity.
And‘ in the third place, the rigorous, unbending, and elaborate.
precision of penaltics in these new scientific Codes, and their
p]el.lteo.us use of the prison-penalty, were two features that barred
th?]l‘ direct adoption in Switzerland, where there were not many
prisons, and the judge’s liberal discretion in penalties was a car-

' .
[These three sections are by the Editor ; their anthority is the treatise

of Dr. L., ; i
o _r_ %DF]’FENNINGEB, for this writer and work, see the Editorial Prof-
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dinal tradition of c¢riminal justice. — And, indeed, in the earliest
of the Swiss Codes now framed could be seen emerging these same
traditional traits of its people, — a repudiation of philosophic and
doctrinal formalism; a refusal to attempt to solve all cases in
the Code without leaving wide discretion to the judge; and an
avoidance of elaborate definition and systematization.

The first but short-lived effort for a national code was the
Criminal Code of the Helvetian Republic (May 4, 1799), founded
on the French Code of 1791.  But in 1803 the Helvetian Republic
came to an end; each Canton became once more independent in
its legislation, and only five preserved the Helvetian Code. Never-
theless its influence had been important and useful. Its provi-
sions tepresented a fusion of German and French ideas, and were
much better adapted to Swiss needs than either the French or the
German Code itself.

In the other Cantons, the materials serving as authorities in
eriminal law were now varied enough, —the old customary law ; the
old statutes; the Carolina; Feuerbach’s treatise; the Helvetian
Code; and the French and the German Codes of 1810 and 1813.
Gradually this complex of authorities was superseded by codi-
fication. Between 1805 and 1830 five more Cantens adopted
Codes (in St. Gall, indeed, twice over, 1807 and 1819}. During
the same period and until 1838, in Germany, only one Code —
Teuerbach’s, for Bavaria —was enacted; though numerous
drafts were worked upon.

This long interval of legislative uncertainty and inactivity was
due partly to political conditions, partly to the tedious methods
of preparation. Tn Hanover twenty-five years elapsed between
the resolution calling for a code and the final Act of its adoption.
The struggle between governmental absolutism and popular
demands made it almost impossible to construct a criminal code
which would satisfy both ministry and representative assembly.
In Switzerland, the methods of legislation were not thus hampered,
and the result was a large progress towards needed clarification of
the law.

Tt is frequent to speak of the Swiss Codes of this period as mere
imitations of either the French or the Austrian or the Bavarian
Code. But they should rather be regarded as the natural product
of the indigenous law, revised to suit the times. In one importent
feature they notably showed their native trait, by avoiding the -
faults which Mittermaler never ccased to criticize in the German
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codes; namely, over-generalization, over-systematization, and
the passion for fixing into law the logical consequences of abstract
principles in all their details, regardless of practical needs or his-
toric traditions.

§ 691. Becond Period: 1830-1848, — In this period ten Can-
tons adopted criminal codes. Most of them were enacted before
1838, when the long-delayed legislation came to pass in the Ger-

man States (seven codes within a few years). The July Revolu-

tion of 1830 at Paris had found a quick response in Switzerland ;
within six years of that Furopean event sixteen Cantons had
adopted new constitutions. The new spirit showed itself, how-
ever, most notably in the field of procedure rather than of sub-
stantive law; for Mittermaier and his school of jurists were now
emphasizing measures of reform of criminal procedure throughout
Europe.

Basel’s Code was based on its own earlier one; it was the sim-
plest and clearest of all; giving wide discretion to the judge, it
still preserved its local tradition of severity. Ziirich’s Code was
its first, and followed German models, but was marked by lenity
of rule and by simplicity and brevity of expression. Vaud’s
Code combined German and French features, while avoiding
the severity of the former; it was mildest of all in its spirit, and
broadest in the discretion given to the judge. Luzern followed
German models, but without accepting their severity. Thurgau
kept closest of all to the German type.

Common characteristics of all the Swiss Codes, in relative con-
trast to the other European legislation, were simplicity, lenity,
and judicial discretion. The topics of criminal intent, negligence,
attempt, accomplices, conspiracy, ete., notably exhibit this.
Offenses against public law were not so emphasized as in the Ger-
man codes. Treason received the death penalty in Ziirich and
Th}n-gau only; the whole subject was a minor one in the Swiss
legislation, while in Germany it received elaborate attention.

§69:;?. Third Period: since 1848. — From 1848 to 1870 there
were sixteen codes (new or revised) enacted in the Swiss Cantons;
and since that time a dozen more. Some still looked to France
as a model; some looked to Germany; a few sought indepen-
dently to adapt their own traditions to their own needs.

As in other countries, the political events of Europe in 1848
showefd their influence- here. Political offenses were handed.
~ over In part to the Federal Government in 1853. Another no-
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table feature was the shandonment of minimum penalties, as well
of numerous petty distinctions fixed in the text of the law, ..
by enlargement of the judicial discretion. Freiburg stands out
as one of the most progressive Cantons; it was the first to abolish
the death penalty and imprisonment in chains. In the Swiss
Codes, as in the German ones of the same period, is seen & more
or less groping uncertainty in the use of penalties. Imprisonment
with hard labor was applied with the greatest diversity of terms,
varying from a few months to a life-time; ordinary imprison-
ment was used with equal variety; imprisonment in chains was
abolished in all but three codes; the death penalty was retained
in all but three; flogging found a place in almost all of the codes,
— though after 1865 it was never used; honor-penalties — loss
of all civic rights, or of specific ones — were widely employed.
The doctrines of intent, attempt, accomplices, and the like, show
(as in the earlier codes) a marked simplicity and liberality in
contrast with the German legislation. The traditional duty of
the citizen to give information of a known crime, 7.¢. the crime of
failing to do so or failing to hinder the offender —an offense
universally preserved in the German legislation, and punished
e.g. in Saxony’s Code by four years’ imprisonment — was almost
ignored in the Swiss codes. '

Political crimes showed the most notable contrast. A totally
different spirit from that of Germany was visible in the Swiss
pages. In the first place, the death-penalty for treason, freely
used in the four great German codes, was abandoned in all those
of Switzerland, and in many of them not even a minimum penalty
was prescribed by law. Again, the kinds of acts defined as polit--
ical offenses were relatively few; the very chapters on this sub-
ject were (in the phrase of a German jurist) “idyllic in their
simplicity ”; their brief provisions took no more than from four
to twenty-four sections, while the German chapters extended into
sixty and seventy sections. The contrast was visible in the elabo-
rate definitions of the various criminal acts of assistance, connivance,
and preparation, by which the German legislators sought to draw
into the shadow of political crime all possible conduct. The .
truth was (as Mittermaier pointed out), the German Govern-
ments lived under the obsession that political unrest was to be
ascribed to the mildness of the deterrent criminal law; and thus,
in spite of the jurists’ protests, the spirit of official terrorism gained -
ground more and more. The most innocent and well-disposed
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citizen might now come into the grasp of the law for acts and utter-
ances which a suspicious government and a facile judiciary chose
to interpret as offenses under the new definitions. As late as
1866, Professor HoltzendorfP’s *“Journal of Criminal Law ”
reported the case of Zachariae, an eminent professor, who came in
danger of criminal proceedings for contempt, because of a critical
comment on a Supreme Court decision. — In this field the Swiss
Codes showed a thoroughly different attitude.

And, lastly, the traditional simplicity of the Swiss legislation

is again in this period notable, in contrast with the German elabo-
rate particularity. The length alone of the codes suffices to show;
for the four chief German Codes ranged between threc hundred and
fifty and five hundred and thirty sections, while the Swiss Codes
ranged between one hundred and fifteen and two hundred and
ninety sections, except for three which reached three hundred
and fifty.

Meanwhile, unification of law was becoming a principal problem.
The German political unification of 1870, and the consequent
movement there towards unification and centralization of law,
gave an impetus to & similar movement in Switzerland, as well as
a tendency to imitate the German imperial legislation in cantonal

law. Ten new or revised cantonal codes were enacted between

1870 and 1880. A general feature was the elaboration of the
definitions of offenses and the lenity of the penalties. The Fed-
eral Constitution of 1874 abolished the death-penalty and flog-
ging; and though the Amendment of 1879 restored liberty of
cantonal action, only a few Cantons took advantage of it, and
capital punishment has never since been inflicted. Imprison-
ment and fines became the principal penalties. Reformation as
the avowed objective led to many changes in the method of apply-
ing penalties. In form, the newer Codes (in spite of German
influence) preserved the traditional Swiss traits of simplicity,
concreteness, and avoidance of theorizing,

The tendency towards unification gradually matured. Since
the early intercantonal treaty of 1291 (which concerned murder,
- arson, robbery, and wrongful distress) there had been no efforts

of the kind until the short-lived Helvetic Criminal Code of 1797.

Then the question slumbered again, while the new ideas were
being assimilated in cantonal experiments, until 1865. In that

vear a notorious case of the flogging penalty moved national
feeling to shame. From then onwards the subject was steadily
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hefore the public. The draft Constitution of 1872 contained an
Article granting to the Federal Government legislative power over
criminal law and procedure; but this Constitution was rejected
at the polls, and the new draft, accepted by the people in 1874,
lacked that Article. In 1887, the Swiss National Bar Associa-
tion declared in favor of exclusive Federal jurisdiction and uni-
fication. The Federal Council authorized the preparation of an
cxhaustive report on the cantonal criminal law; this report, by
Carl Stooss, professor at Bern, took the form of his well-known
treatise on Swiss Criminal Law.! In 1888, with other leaders,
he founded the “Swiss Journal of Criminal Law ”, which has
since been the useful organ for the historical and critical discus-
sion of the subject. Since that time, three drafts have been pre-
pared by Professor Stooss; but thus far, none has had the fortune
to be enacted.? ' '

1 ¢ Grundziige des sechweizerischen Atrafrechts ” {2 vols., 1892:93).

2 v Sohweizerisches Strafgesetzbueh, Protokoll der zweiten Experten-
kommission ”’ (Luzern, Vols. 14, 1912-13) ; *Vorentwurf 2t einem S(_:hyvelz::
erischen Strafgesetzbuch nach den Beschliiissen der Expertenkommission .,
(Berlin, J. Guttentag, 1908, Beilage zu M.I K. V.).
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CHAPTER [
AN_'CIENT GREECE AND ROME?!

§ 70. Practical Tmportanee of|§73. Aristotle.
Theories of Criminal Law. | § 74. Influence of Aristotle. The

§71. The Beginnings of Specula- Stoies. The Epicureans,
tion. The Sophists. Seepticism., Roman
§ 72. Socrates. Plato. Philosophy. Hierocles.

§ 70. Practical Importance of Theories of Criminal Law. —
Indubitably from time immemorial, the criminal law has been
found an absolute necessity for the public order and for human
society in general.? Among the multitude of questions concerning

! Concerning the matter contained in this Part the following writers
may be consulted: Henke, “Handbuech des Criminalrechts und der
Criminalpolitik’, I (1823), pp. 52-129; Bauer, “Die Warnurgstheorie
nebst einer Darstellung und Beurtheilung simmtlicher Strafrechts-
theorien™ (1830); Hepp, *‘‘Ueber die Gerechtigkeits~ und Nutzungs-
theorien des Auslandes und den Werth einer Philosophie des Strafrechts™
(1834} ; Hepp,* ‘' Darstellung und Beurtheilung der dentschen Strafrechts-
systeme ™, g(f Part (2d ed. 1843, 1844}); A. Freytag, “Die Concessional-
gerechtighoitstheorie des Strafrechts, nebst ciner kurzon Darstellung
und Beurtheilung der iibrigen neueren Theorien des Strafrechts (1846);
Kostlin, ‘‘Neue Revision der Grundbegriffe des Criminalrechts™ (1845),
pp. 764-850; A, Franck, “‘Philosoplie du droit pénal®, (1864} Réder,
“Die herrschenden Grundlehren von Varbrechen und Strafen in ihren
inneren Widerspriichen” (1867); Heinze,* in Von Holizendorff's *Hand-
buch des deuischen Strafrechts”, I (1871}, pp. 239-344; Laistner,
**“Das Recht in der Strafe” (1872); Wharton, **Philosophy of Criminal
Law” in the eighth edition of his **Criminal Law of the United States™
{Philadelphia), pp. 1-29. — The works marked with an asterisk [*
contain tﬁe most eomplete presentation of the subject as a whole. Hepp
pays the most attention to the jurists and Laistner deals more with the
philesophers. Cf. also P. Janet, ‘‘Histoire de Ia philosophie morale et
politigue ™ (2 vols., Paris, 1868).

*'The theories of eriminal law are usually classified as “ Absolute™
and ““Relative.”” By the former it is mainiained that pumnishment is
something inherent in the very nature of the erime, -— & necessary comse- -
quence of the erime. The latter seek to justify punishment by showing
that it has an effect whick is in harmony with some purpose whose attain-
ment is, on other grounds, desirable. Since this purpose can be found
only in the eonditions imposed by the social life of human beings, these
relative theories regard punishment as eoming into existenee only with -
the State which governs theso conditions. The absolute theories, how-
ever, regard punishment as possible without the State, and as having
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the right to inflict punishment, there is one which constantly
arises : How 1s it possible that the public power enforcing morality
(and as such must criminal law after all be regarded) may require
an injury of the wrongdoer, while in private morals, rules such as:
“ Love your enemies’”, Do good to them which hate you”,
“ Pray for them which despitefully use you” find (not always
practically, but at least theoretically) absclute acceptance? Even
the purely practical individual, who is not affected by doubts of
this character, will at times be confronted with the question
whether the State, when it punishes one act and not another, or
remodels its legislation in accordance with this or that tendency,
Is pursuing the proper course. He will have occasion to consider
whether the axe and guillotine should be regarded as relics of
former barbarism and persistent error, or as exemplifications of
the supreme and ultimate law of human or even divine justice.
Now these questions are of immediatc practical importance,
at least for the legislator, and their determination will also be
indirectly reflected in the practice of the courts. For example,

heen adopted by the State for the sake of aceomplishing certain purposes.
The so-called “mixed” theories {"‘Coalitionstheorien’) seek to reconcile
the various theories of eriminal law, and especially the absolute and the
relative theories of the foundation of punishment. A reconciliation of
the kind last mentioned is coneceivable in various ways. Thus, for ex-
ample, one may give punishment an absolute foundation but modify or
limit its exercise in aceordance with purposes of expediency in attaining
certain resulis. It may also be undertaken to prove that the absolute
foundation of eriminal law is not prohibitive of a regard for atiaining
certain purposes (¢.e. beneficial purposes), but rather that it eontemplates
such. Those classifications are of a more superficial character which
make a distinetion between theories of right and theories of utility (in—
terest), according as the theories taken up assume a special legal right on
the part of the punishing State (e.g. acceptance of a contractual sub-
miszion of the erime to punishment, outlawry of the eriminal as a result
of the erime), or are simply satisfied with reasons of utility or the empirical
indispensability of things. The same can be said of the ‘ Contractual”
theories (‘' Vertragstheorien™), the *‘Compensation”™ theories (*‘Vergiit-
ungstheorien ), and the ** Restitution’™ theories (‘‘ Erstattungstheorien’)
which found punishment upon a requisite restoration or removal ¢f the
social ;n(i]ury caused by the erime, etc. Hejnze (p. 243) would i an
intermedi

“‘Relative”, i.e. those absolute theories which, without regarding punish-
ment-as of absolute necessity, yet find the legal justification of punishment
solely in the crime that has been committed, and which treat punishment
a5 an absolute right and not as an absolute duty of the State, and alzo as
a privilege of which use may possibly not be made. However, it is diffi-
cult to definitely fix the limits of this intermediate division, and Laistner
{p. 180) has therefore declared himself opposed to it. More detailed
and minutely elassified surveys may be found in Beuer, “ Abhandlungen
ans dem Strafrechie und Strafprocesse’™, 1 (1840), pp. 28 et seq.; Hepp,

I, pp. xiv ef seg. They have the fault however of presenting the theories:

only in part or strained to suit their methods of classifieation.
' : 380
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the courts will have occasion to consider whether or not at cer-
tain times they have the right, although keeping within the stat-
utory limitations upon punishment, to make a public example of
some individual. Questions arise such as : 1. What acts are to
be punished by the State? 2. What methods of punishment shali
the State employ? 3. What are the considerations which should
influence the State in varying the degree of punishment? Apart
from adherence to habit and a blind following of tradition, these
questions are not to be answered until the fundamental prin-
ciples underlying criminal law itself are first established. For it
1s by these principles that the scope and form of criminal law are
to be determined.

§ 71. The Beginnings of BSpeculation. — Just as to-day the
purely practical instinct of many individuals finds nothing objec-
tionable in the numerous and (to say the least) but thinly veiled
inconsistencies of the criminal law, so was it, at the beginning of
the historical development of criminal law, with those who first
contemplated the nature and effect of punishment. Their thought
simply reflected (i.¢. gave back like a mirror) the effect of punish-
ment from one or the other viewpovint or perhaps a varicty of
viewpoints. Retaliation ! tending to restore the universul har-
mony ; purification of the land from the effects of the evil deed
and from the presence of the offender; the appeasing of the wrath
of the gods? (z.e. the idea of divine justice); reformation of the
offender; and deterrence of others, — all these appear upon the
screen in variegated succession. The early peoples seem all
unconscicus of the warring consequences of such contradictory
principles. - '

The Sophists. — As a matter of fact, the first thoroughgoing
investigation deserving the name of scientific attempt began
with the Sophists. Protagoras? definitely abandons the idea of
retaliation. * He who desires to inflict punishment in a rational
manncr,” says he, according to Plato,? “ chastises not on account
of the wrong that has been committed — for that which is done

! The Pythagoreans advanced as the principle of criminal law, the
“ayriwemorfs ve xui foov ' Cf. Laisiner, p. 8: “Loidot er, was er gethan.
s0_ist cs der geradeste Rechtsweg®, ““vo ‘Padaudrfvos dixawe.” Aristotle,
“ Eth, Nicom.”, V, 5, 8. Cf. Hermann, p. 6.

? f. the passages from the Greek authors in C. F. Hermann, ‘' Ueher
Grundsitze und Anwendung des Strafrechts im griechisehen Alterthume ',
1855, pp. 10, 27, 28. :

3 Taught about 430 B.C.

1 Cf. Plalo’s * Protagoras’, 324,
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cannot be undone — but rather, having in mind the future, that
neither the party punished shall again commit a crime nor he who
witnesscs the punishment.” Improvement of the criminal and
deterrcnce of others are the ends of punishment. The justifi-
cation, when we inflict the penalty of death on an individual who
has lost the sense of right or wrong, is the same as if he were a

diseasc (diseased limb) of the State (“vdoos mohews”). In

every infliction of punishment, one has to consider only whether

or not the offender can be improved. Law and order, however,

for whose maintenance the State Is a means, must be preserved,

since without them human society is impossible. To be sure, a
superficial connection is still maintained with the old reiigioqs
beliefs of the people; in so far as the sense of right and wrong is
acknowledged as an instinet given by Zeus, and the law, in accord-
ance with which the unhealthy member of the State is condemned
to death, is regarded as ordained by Zeus. These connecting
threads were severed by the later Sophists. As a result of the
fundamental maxim of the Sophists: * The measurc of all things
is man ” ® (and not man with a nature assumed to be unchange-
able, but rather man with his changing aspects and needs) the
laws appear as artificial rules of convenience and calculated, as
Kritias maintained, to protect the weak against the strong and
opulent. While the criminal law was allowed to receive such
additional effectiveness as it might from the belief in all-powerful
and omniscient deities, so that sccret as well as known offenses
would he prevented, yet {as in modern times by Feuerbach) the
emphasis was laid upon the threat of punishment rather than its
fulfilment.

§ 72. Socrates. — The philosophy of Socrates had this in
common with the Sophists, viz., that both founded ethics upon
utility. Socrates, however, had a predilection for the principle
that ultimately the virtuous man attains the greatest benefit from
his virtue itself. But in doubtful cases he sought to ascertain
what course of action was productive of the greatest possible degree
of bencfit. Morcover, this reference to the acquisition of benefit
-served merely as an “ a posteriori "’ demonstration of an assumed
divine regulation of things..

Plato. — In Plato’s philosophy this ideal of a divine regulation
of things is definitely assumed as actual and existing, and the
empirical manifestation” of individual objects is regarded as its

5 Of. Zeller, **Geschichte der griechischen Philosophie”, I, p. 921.
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imperfect reflection. This ideal of a divine regulation thus
becomes of prime importance. To this divine regulation, ;there
were forthwith attributed, as some of its individual features,
those institutions which by philosophy were customarily regarded
as necessary and by the world at large as sacred. Such was the
case with the institution of punishment. It was contemplated
as being, in an ideal and perfect manner, in unison with the divine
regulation of things. In this conception it was not something
which disturbed the harmony of the universe, but rather some-
thing by which this harmony, which had becen disturbed by the
crime, was restored, .. internally for the criminal himself, as
well as externally. The criminal, in undergoing the punishment,
renders to the order of the universe that which is called the
“olkn” (i.e. the just, customary, proper, or due) and at the
same time receives it himself.! He receives a benefit, since jus-
tice itself is something of a benefit. He is restored to a right
condition, Thus the judge is likened to the physician, to whose
knives and cauterizing irons one submits and endures the pain.
The criminal who fears punishment is likened to the foolish boy
who out of fear of the knives and irons would remain ill.

As a matter of fact Plato does not enter into a discussion of
those individual details which are so important in practical lifc.

He goes no farther than to show the divine background of things, - -

or, speaking more correctly, to paint it with artistic ]ighﬁi./ He

meets the argument drawn from actual life, in the case of a cruel
cxecution, with the brief words: “ You paint a terrifying picture,
but you refute rothing.” 2 The questions concerning the death
penalty are never carefully discussed. Capital punishment is
merely mentioned incidentally along with the other punishments.
It is taken up in such a way as to lcad one to infer that the philos-
opher felt that it also had to do with the restoration of the uni-
versal harmony of things, that it could be deserved, and that it
was a great evil if anyone, especially great wrongdoers such as
kings and tyrants, escaped the punishment deserved in this life,
z.e., avoided the restoration of harmony in this life.

As a matter of fact (as Laistuer, differing from others, very .
correctly infers), this is an absolute foundation for punishment, —
derived from that universal harmony of things which with irre-
sistible power renders itself complete in this or the future life.
The foundation of punishment is not, though this in certain pas-

L “Gorgias", 472¢. 2 “Forgias”, 473¢c. Maller, 1, p. 431.
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sages appears to be of prime importance, its curing and beneficial
effect upon the individual. It is even conceived as possible that
the individual may be permanently sacrificed for the sake of this
harmony. While the effect of punishment in reaching out to and
deterring others is not ignored, yet this deterrence is not a prin-
ciple from which a human legislator may derive conclusions. It
is merely an incident of punishment, and while it may, in accord-
ance with the laws of harmony, come about spontaneously, it is
not an object for human caleulation.? '

Plato’s “ Politics ” and “ Republic ” take us from the realm of
the general harmony of the universe into that of the harmony of
the State. As against this latter no more than the former is the
individual ascribed an independent position. If he disturbs this
harmony of the State, he can be eliminated and destroyed, and
the State may be purified by the death or banishment of those who
do not conform to its requirements. While upon the whole the
idea of paternalism prevails, yet the individual can make no com-
plaint; for suffering, as such, even if it is not deserved, is regarded
as having in it for every one something of a curative nature.
Here again there is certainly reference to a transcendental divine
background which should be a solace to the individual in casc he
falls a victim to the State. In the uncertain outlines in which
punishment here appears as an extreme and artificial agency not
used in the ideal State? the philosopher loses sight of that con-
tradiction which upon a more careful treatment is bound to appear
between the employment of punishment for mere purposes of
expediency (and often such as are merely tendporary) and the
idea of harmony, as well as the idea of retaliation which shim-
mers through from the background. .

In the “Laws” this concession, made by Plato in his old age to
the imperfect visible world, recedes into the background, and the
viewpoints of security and deterrence assume importance. The
“ Laws " take human imperfection as a basis for calculation. With
deep insight Platorealized that that form of legislation is best which,

through' the punishment,’ also tends to arouse in the criminal -

2 “Gorgias”, 525a, b. + “Republic”, ITT, 405b.
¢ In addition there are other means mentioned {e.g. by giving of
privileges). “Whether the end is o be attained by word or actiom,

with pleasure or pain, by giving or taking away of privileges, by means -

of penalties or gifts, or in whalsoever way the law shall make a man hate
injustice and love or not hate the nature of the just, this is the nobleat
work of law” (“Laws”, IX, 862), [Jowett’s rendering substituted for
German rendering. — TRANSL.]
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himself inclinations in harmony with the law.  Consequently
the effect of imprisonment in a reformatory (“ cadpovioThpior’)s
is first tried upon those who cherish and disseminate principles
destructive of belief in the gods. But if other punishments prove
to be of no avail, the “ Laws ”, in pursuance of the purposes of

* seeurity and deterrence, justify the infliction of the death penalty.

They make the comment {which later was frequently rcpeated

- by others) that it is better for the incorrigible himself to die than

to live.” This practical attitude of the State, which may not
arrogate to administer divine justice, explains his abandonment of
the principle of retaliation. It constantly recurred in the ideal
State of the “ Republic , and in the “ world harmony ” of the
“ Gorgias 7 it made the punishment appear as a good decd,
whereby the effect of the wrong, reversing itself, falls upon the
wrong itself ¥ and its author. But it is expressly repudiated in
the “ Laws.”? The practical State has no right to retaliation, but
merely the right to strive to attain rational results in the future,
That which is done cannot be undone.

Thus Plato’s philosophy of criminal law ends in obvious con-
tradictions. While, in the earlier works, the reader believes
that an absolute foundation must be found for punishment, yet
the dialogue of the ““ Laws ™ leaves no doubt that this attitude
has been abandoned. And yet this contradiction is more apparent
than real. The State, contemplated in the “ Laws 7, is merely
the State contemplated by the modern jurist, and one in which a
well-considered law should erect a barrier against wrong and suf-
fering. The State of the “ Republic ” was an ideal one having
no practical existence.. Here, not as in a real State, Plato might
maintain a kind of retaliatory justice in the place of the divine
justice, and, in thc universal ““world harmony ”, regard every
punishment as either a benefit or a retaliation.

The dualism, uwpon which Plato’s philosophy is ultimately

DL Py 862. “But if the logisl

ws”, . 862. “But if the legislator scos any one who is incur-
able, for him he will make a law and fix a penalty. e knows quite well
that to suech men thomselves there is no profit in the continuanee of their
lives, and that they would do a double good to the rest of mankind if -
they would take their departure, inasmuch as they would be an example
E?Oc‘):.hfg]men not o offend, and they would relieve the city of bad citizens.””

eLL. -

_ % The pagsage in the “Laws”, V, 728, which designates association
with the wicked as the greatest of penalties does not, as Laistner (p. 27) -
has it, refer, to punishment inflicted by the State.

*“Laws”, IX, 934: “ ol vap 7d yeyords dyévjror Eorat word.”
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based, is also manifest in his conception of punishment. It is
often difficult to ascertain whether the discussion has to do with
real and existing conditions, or whether it has as its basis an ideal
that is never to be attained. Plato offered absolutely no solu-
tion to the question concerning relation of the ideal and the actual.
Consequently a reconciliation by him of the relative and absolute
foundations of punishment is not to he expected.

§ 73. Aristotle. — Aristotle’s theory of criminal law is unique;
it stands quite by itself in ancient times. All other ancient
philosophy vouchsafed no independent rights to the individual as
against the State, and rather, when necessary, allowed the indi-
vidual to be absolutely sacrificed to the harmony of the whole
without further thought or justification. But Aristotle regarded
criminal law not only from the viewpoint of the State inflicting
the punishment, but also from the viewpoint of the criminal who
has to suffer the punishment. He does not arbitrarily adopt the
position (of which Plato availed himself in his discussion of ideals)
that punishment is a benefit to the criminal.

Aristotle makes a distinetion betwceen justification in punishing
and obligation to punish. He bases the former upon a contract
entered into by the offender. The offender has encroached too
far, since justice consists in no onc having too much and no one
having too little. The offender, by the commission of the crime,
makes an involuntary contract whereby bis undue proportion
shall be reduced by the judge.! This undue proportion, however,
which he has taken, does not consist in the advantage which he
has obtained, but rather in the encroachment which he has made
upon justice; and so the punishment must often be greater than
the (external) injury caused by the crime. Accordingly, Aristotle
derives punishment not from a justice equalizing matters in accord-
ance with a geometric proporiion, but rather from a justice cqualiz-
ing matters in accordance with an arithmetic proportion. In
other words, eriminal justice is merely a lateral branch of civil
justice and has to do with the reparation of injury. But as the
cxample used by Aristotle — an insult to a magistrate * — shows,
it is an ideal injury which is contemplated. While the question,
whence the State receives the right of criminally punishing, is

not directly answered by Aristotle, yet from his treatment of

suicide, we perceive that hc regarded the injury suffered by the

1 “Eth. Nieom.”, V, 5 and 7.
2 Ibid., 5, § 1.
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individual as also suffered by the State, and from this must
have been inclined to derive the right of the State to inflict
punishment.

The relation between justification in punishing and obligation
to punish is not clearly marked by Aristotle. When he considers
punishment from the latter viewpoint, it has for him an entirely
different significance. Here in Aristotle, as in Plato, punishment
signifies a healing of the offender So sharply marked is this mean-
ing that, in his opinion, vengeance is regarded as the best method
of punishment,* because of the special satisfaction of the party
exercising vengeance. However, this idea is later not uniformly
adhered to. It becomes associated with the idea of deterrence.
Punishment counteracts the prevalent desire of the masses for
profit at the expense of others,® and opposes the prospect of pleas-
ure with one of unhappiness and sorrow.® It is not clear whether
the mere deterrence of the party punished is contemplated, —
a thing reconcilable with the idea of his reformation, — or whether
the detcrrence of others is meant — a thing which, at least in its
intended results, is not reconcilable with the idea of the offender’s
reformation. The banishment of incorrigibles as a last resort
is merely advanced as a viewpoint favored by others, and Aristotle
himself does not express an opinion.”

§ 74. Influence of Aristotle. — Aristotle had certainly obtained
a decper comprehension of the problems of ¢riminal faw than any
of the other philosophers of antiquity. For the theory of responsi-
bility, which even to-day is considered meritorious, we are indebted
to his opinion {found in the Nicomachean Ethics ') that the right
to punish is derived from the will of the party punished. This
view, however, is imperfectly set forth in the theory of an invol-
untary contract. In this respect, Aristotle attained no following
in ancient times, and the manner in which he sought to solve the
problem strikes us as being artificial and unsatisfactory. An open
mind will regard punishment (in its ordinary scnse} and reward
as correlative, and both are derived from a distributive justice, and
not from an equalizing justice governing the field of private
rights. :

An important factor was that, with Greece’s decline, Grecian '
philosophy gave less and less attention to the regulation of the

3 ““Eth. Nicom.”, 11, 3, § 1. ¢ Y Eth, Nicom.”, X,'9, §§3,8,9. -
f ““Rhet.”, 1, 10, 7 Ibid., 9, § &
§ Le. “alifgees,”” 1 fbid., V, 8.
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State, and found the principle of ethics in the individual and his
self-sufficiency, — either (as with the Epicureans} in an unbroken
rest and checrfulness of spirit, or (as with the Stolcs) in the lonely
and rugged virtue of the wise. |

The Stoics. — To the Stoic philosophy punishment and eriminal
law could be nothing more than matters of secondary importance,
the ascertainment of whose basis was not worth the necessary
trouble. The wicked were simply left to be dealt with by the
world, in whatever way it might happen. The legislator, in
inflicting punishment (of whatever sort he pleased) upon the
wicked, did them no injustice. As a matter of fact he always
treated them too gently and never * wapa T akiav.’ Pity for
the wrongdoer is only weakness. This in fact was based upon
the idea of the non-reality of all evil, 4.e., the fact that evil merited
destruction. The author of evil was directly identified with evil
itgelf, insofar as the evil and the good were regarded as diametri-
cally opposite. The power of punishment as a means of better
training (illustrated by Protagoras by the gradual bending straight.
of crooked sticks) was discarded, with the remark that between
the good and the evil there is no middle ground, and consequently
no transition from ene to the other?

The Epicureans. — While the Stoic abandened crimes and pun-
ishment to the course of events, since his firm and positive attitude
agsumed the worthlessness of the offender without further thought,
the Epicurean relegated the entire matter of the regulation of
States and arrangement of laws to maxims of convenience and
cxpediency. If the Epicurean conceded the cxistence of guilt,
it was not so much the critne he regarded as an evil but rather
the being punished ¢ and the fear of the conscquences of the crime.
Accordingly it was self-evident that punishment could be mercly
an instrument in the hands of the lawgiver for the discipline or

deterrence or perhaps the reformation of the individual, in order.

to make him serve the purposes of the lawgiver. According to this
conception there is no need of a basis for punishment which shall
justify it from the viewpoint of the party punished. To undergo
punishment is merely a specics of misfortune. And the most
that can be said against him whose actions entail punishment is

2 Cf. the collection of passages from the writings of the Stoies in Laisiner,
PD. 34 el seq.

Bird vdp aadfar odfd adrd & "Exicovpss dmwopalve xaxby, dAAd v Zamesiv’,
Epictetus, ' Diss.”, TIT, 7, 12.  Cf. Hildenbrand, “Geschichie und System
der Rechts- und Staatsphilosophie”, I (1860}, p. 516.
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that he, in his attitude and inclinations, did not happen to be in

~ harmony with the law, or that he was not clever enough to avoid

the evil resulting from his act.

Scepticizm. — The Sceptic philosophy (the school of Pyrrho),
while it renounces all explanation, substitutes authority and that
which exists positively for the conventional ideals. It regarded
theoretic certainty as impossible, but since there must be some
compass by which to guide practical existence, it acknowledged
as such simply tradition and that which exists. '

Roman Philesophy. — The Roman philosophy, while it did not
attain to a system of its own, rested essentially upon the founda-
tion of Stoicism. But (as was in keeping with its tendency to
Edlecticism and a characteristically practical bent) it softened
the harsher conclusions of Stoicism through broad humanitarian
ideas, which were then paving the way for Christianity. Thus
Cicero * is solicitous that punishment shall not exceed its proper
degree. He would have punishment fall upon only a few, but
fear hold all in check.® Seneca ® repeats with approval the words
of Plato concerning the healing power of punishment, and even
with rhetorical pathos justifies capital punishment as a benefit
which, in extreme cases, must he conferred upon the criminal.
While, by the Roman jurists, the purposes of deterrence, of sccurity
against the individual offender, and sometimes also of retalia-
tion with no ulterior motives, were introduced merely for the
justification of individual practical observations and decisions,
there is an almost Christian sound to their words. According to
Epictetus, the wise man should regard even the greatest eriminal
as one unfortunate and confused, and should not be angry with

4 De O, T, 25 (8D).

3 “Pro Cluentio”, e. 46 (128): ‘‘Statuerunt enim majores nostri. . .
ut metus videlieet ad omnes, pwona ad pauces perventret.” Cf. also
*De Of.7, 1, 11 (33}: ““Atque haud seio an satis sit, eum qui lacessierit,
injurise sum peenitere, ut of ipse ne quid tale posthae (factat), et ceteri
sint ad injuriam tardiores.” ]

5 “De Clement.”, T, 21, “De Ira”, ‘I', 5, 14-16; II, 31. Cf. Ulpian

in L. 6 §1 D. “De penis”, 48, 19: *...ut exemplo deterriti minus
delinguant.” L. 16 § 10 (Saturpinus): ‘‘Nonnumquam evenit, ut
aliquorum maleficiorum supplicia exacerbentur, quoties nimium multis
personis grassantibus exemplo opus est.” L. 20, D, “De poenis™: “*Si

pena alicui irrogatur, receptum est commenticio jure, ne ad heredes -
transeat. Cujus rei illa ratio videtur, quod poona constituitur in omenda-~
{lonem hominum qus mortuo eo, in quem constitui videtur, desinit.”
Cf. also, L. 6 § i. f. “ De vustod. reor.”, 48, 3; L. 9 § 3 D. * De off. proe.”’,
L,16; L.1§1D“DeJ et J.”; L. 131 D, “De V. 8.": *, .. Pena est
noxs vindieta.” Cf. also, e.q. L. 55 C. “De epise.”, 1, 3; Nov. 12, ¢. 1.
Heinze in Von Hollzendorfl’s “Handbueh ™, 1, pp. 247, 248, and especially
Abegg, **Die verschiedenen Strafrechistheorien®, pp. 78 e seq.
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him: furthermore, he enjoins every one to work for the improve-
ment of others. I we may draw conclusions from other utter-
ances of that estimable philosopher and pupil of Epictetus, Marcus
Aurelius, who sat upon the imperial throne, he may have regarded
the cardinal idea of punishment as merely the refermation of the
individual, since he considered it a mandate of morals 7 to love
and assist those who have fallen and who do wrong.

Hierocles. — In spite of numerous artificial expressions, Stoicism
really devoted to the province of ethics only a supcerficial atten-
tion. There was, however, In ancient times, an adherent of the
Neoplatonic philosophy, who had a deeper comprchension of
the problem of criminal law than was shown in these last out-
croppings of Stoicism. Neoplatonism sought to bring the sub-
jective tendency of Stoicism into alliance with the objective gen-
eral ideas of the universe of Plato; as a result, it reproduced in
part Plato’s views regarding punishment. Hierocles’ ® explana-
tion of punishment was to the effect that the law, which did not
want evil to be done, maintained itself by means of punishment.
The good could not be indifferent to a breach of the law, and respect
for the law must be restored in the offender himself. In accord-
ance with this opinion, punishment was aimed at the act. The
person of the offender was unimportant, for, as observed by Hier-
ocles, the object was to save the Deity from the reproach that it
was Inflicting punishment upon the individual, and, on the other
hand, to preserve the idea of human freedom, without resorting
to a fictitious contract made by the criminal in respect to his own
punishment. But how, then, does the punishment come to attach
itself to the person of the wrongdoer and impose upon him an evil?
This, sald Hicrocles, might appear to human notions as being a
merely coincidental result. But, in truth, the offender thus
satisfies the conditions of the law, and the purpose of the Deity
can be nothing other than to improve the offender through suffer-
ing, which in its true nature is not suffering but something which

ultimately shows itself as a good, since its origin is in God. Hier-

ocles, like Plato, believed that it was better to be punished than
to remain unpunished, and that the offender, by having undergone
punishment, attains a kind .of restoration. After having under-
gone punishment he should be regarded as having aga.m attained
a certain average of worthiness and virtue.

7 CF. Zeﬂer ITI, 1, p. 683.
2 Cloncerning Hierocles ¢f. especially Laistner, pp. 45 el seq.
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Since Hierocles believed that the only purpose that could be
ascribed to the Deity was that of reformation, and appears to
reject those ideas of retaliation allied with the prominence given
to the freedom of the will in Neoplatonism, it can be said that his
theory failed to demonstrate the justice of punishment from the
human viewpoint. Mankind, since it must live and act in accord-
ance with divine will, thus has the right to repudiate the deed as
a thing not to be condoned ; but (we ask) how does it come about
that it can lay hands on its cuthor? 'The appeal here made by
Hicrocles to divine law ? is merely a confession that the philosopher
has failed to find the truth which to us seems so evident. There
is a very mystical sound (which reminds one of the modern “ Soi-
rées de St. Petersbourg ” of Count J. de Demaistre) in Iicrocles’
observation that the peculiar benefit (the ultimate purpose) of
the law was to bring together the criminal and the judge inflicting
the penalty. As Laistner properly points out, it sounds almost
as if the crime were a thing to be desired, in order to display the
majesty of the law in offering up the offender as a victim. In
reality, like Plato, he avoids the entire problem. Since the philos-
opher proceeds upon the basis that punishment, in accordance
with its very nature, cannot be an evil, and it is only the wicked-
ness within the individual that is an evil, there yet remains the
problem how the civil community can be justified in inflicting an
evil, in the form of punishment, upon any one. In other words,
it amounts to nothing other than the fallacy already committed
by Plato, — a confusing of an absolute, divine, and mystical view-
point with that human viewpoint which is the only one of Whlch
we can conceive and which alone Is practical.

All these theoretical dissertations had no effect in ancient
times upon the practical shaping of the eriminal law. The most
influence it could have had was when a philosopher such as Marcus
Aurelius was emperor and judge. To be sure, it did render less
harsh a number of criminal sentences. Yet the stress and the
confusion of the times were too great to have been influenced by
mere contemplative study. As has already been pointed out in
Part I of this work (the history of criminal law), a remarkable
influence was exercised by Christianity. It still remains for us
to ascertain how Christianity theoretically adjusted itself to
criminal law. '

9 va{'ye:: obv § vhpos dis efpyrar Tods weguxbras xplvew wal Tods weguxbras xaxi-
redfae 87 apporépwr T oixeior dwepyalbperos dyaddv . . ' Mullach, p. 75.
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CoartER 11

THE PHILOSOPHY OF CRIMINAL LAW IN THE MIDDLE
AGES

§ 75. Attitude of the Karly Chris-[§ 76. Views of Medieval Philosophy
tians towards the Law as Exemplified by Thomas
Changed Position of Chris- Aquinas. Lack of Interest
tianity as a State Religion. of the Medieval Philoso-

phers in Criminal Law.

§ 75. Astitude of the Early Christians towards the Law. — In
the beginning, the Christians were merely a sect, at best only
tolerated and often persecuted. In their doctrine such institu-
tions as the State and the legal system found no part. Christianity
at first recognized only a Christian system of morality and knew
nothing of a Christian system of law. Law was regarded as super-
fluous, — brotherly love alone was sufficient.? If all obey the
precepts of Christian love, no one would fear injury from another,
nor would any compel ancther to give redress. Since too high a
degree of self-denial will seldom be found, Christian morality
could afford to lay down the precept:  Whosoever shall smite
thee on thy right cheek, turn to him the other also.”2? The
heathen might have his State and its legal system; but between
Christians brotherly love was all in all.

The Christian doctrine, the doctrine of a sect at first oppressed,

concerned itself with the State only in so far as it enjoined its
own followers not to come into conflict with the laws of the State.
“ Render therefore unto Casar the things which are Cesar’s ”
are the words of Christ himself. With this end in view, and for
no other purpose, and certainly not in the sense of giving divine

sanction to institutions at the time existing, Christ also said:

* Put up again thy sword into his place: for all they that take the

sword shall perisk with the sword.”® In a doctrine based upon

LY. P. Janet, “I—Ilst-on'e de la philosophie morale et politique’” (2 vols.,
Paris, 1868), I, p. 216

1 Matthew, v, 89.. 3 Iid., xxvi, 52,
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the principle: “ My kingdom is not of this world,” these sayings
could have no other meaning. The aid of & more exact transla-
tion was not required (although it was thereby verified), in order
to ascertain that this did not contaln a sanetion of the death
penalty.* Moreover, the well-known words of the Apostle Paul *
did not mean that the civil authority, as it then existed, satisfied
the requirements of the Christian doctrine; but only that the
Christian should perceive in this civil autherity merely a mani-
festation of a divine providence. It was not the part of Christian
duty to oppose it, even though it was not at that time a Christian
institution.

Changed Position of Christianity as a State Religion.— When
Christianity was raised from its position of an insignificant sect
to that of a Sfate religion, its earlier conception of law and the
State necessarily underwent a change. This was furthered by the
fact that the Church at first permitted, and indeed later required,
an active persecution of unbelievers. Moreover, when the State
came under the influence of the Christian ideal of morality, it
became necessary to find & way to bring into harmony with this
trleal the barbarous system of criminal law which then prevailed
in the State, and also to justify the cruel persecutions of heresy.
This end was easily attained by ascribing the State and its system
of law to a divine origin, thereby apparently withdrawing them
from human direction and interference.

Responsibility for all the atrocities committed in the name of
justice was thus lifted from the shoulders of humanity ; it was no
longer encumbent upon the human mind to find a way to har
monize the State and law as human creations with the Christian
system of morality. The problem to be solved was rather this:
to find a way to bring the presence of war, pestilence, and other
destructive phenomena of nature into harmony with the eternal
goodness of God.

§ 76. Views of Medieval Philosophy as Exemplified by Thomas
Aquinas. — Thomas Aquinas,! whom it is proper to regard as the

4 Cf Hetzel, ““ Die Todesstrafe in ihrer culturgeschichtlichen Entwiek-
lung ™ (1870), pp. 49 et seq. :

% The passage referred to is: Romans, xiii, 1-6. *‘Let evory soul be
subject to the higher powers. For there 1s no power but of God; the
powers that be are ordained of God. Ete”

IB. 1125~ (?) d. 1274. The best modern edition of his works is that
prepared at the expense of Leo XIIT (Rome, 1882-1903). Most of the
passages referred to i this chapter can be found in Eng].lsh translation in
Rickaby, * Aquinas Ethicus” (London, 1806).
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central figure in the philosophy of the Middle Ages, did not dis-
guise from himself the fact that the penalties inflicted by human
agencies went far beyond the * medicina ”’ (as required by Chris-
tian morality} of the offender. But he satisfied himself with the
reflection that the same eould be said of the eternal damnation
ordained by God. 'Thus there appeared to be divine authority
for the maxim: ° Pestilente flagellato stultus sapientior fit,” 2
especially if the “ vindicatio *’ (as distinguished from the *‘ medi-
cina »’) was justified on the ground that it was directed towards a
“ eoercitio malorum *  {deterrence). He, however, was not of
the opinion that, since deterrence is the purpose of punishment,
the basis of punishment is the wickedness of those whose deter-
rence is mtended, rather than the wickedness of the offender.
Moreover, he was far from believing that such a principle, lawd
down in so positive 2 manner, was in harmony with the principles
of divine justice. On the contrary, he clearly announced, as
Augustine had done before him,? that temporal justice should be
merely an imitation of divine justice.

However, this brilliant and exact philosopher did not overlook a
distinction which Plato had allowed to pass unanoticed. The
“lex humana ” -—the human reason —is parcel of the divine
reason, and has the mission of searching out the * lex @terna,”
1.¢. that ultimate destiny of all being, ordained of God* It has
the duty of deducing from the “ lex swterna ” definite conclusions,
but it eannot punish each and every sin in accordance with divine
justice, — ““ quia dum aufferre vellet omnia mala, scquerctur
quod etiam multa bona tollerentur et impedirentur.” ® This was
the first attempt, founded on a correct basis, to distinguish be-
tween law and morality, — since it assumed that the entire province
of morality was comprehended by the term * divine justice.” As
a result of this idea his entire discussion is based upon considera-
tion of utility; and it comes to appear as if the principle of retalia-
tion, which together with “ medicina ” and “ coercitio malorum ™

? “Summa Theologie™, 2, 1, qu. 87, n. 3, 4. Old Testament, Proverbs,
xix, 25 (“Smite a seorner, and the snn.plo "will beware.’ ")

B¢ Summa Theologis”, II, 2, qu. 108, art. 3, n. 5: “Dicendum guod
siout Angustinus dieit Judmmm hamanum debet imitari divinum judieium
in manifestis Dei judiciis, ]gulbus homines spiritualiter damnat pro proprio
peccato. Occulta. vere Dei judisia quibus temporaliter aliquos punit

absque eul é)a (e.g. the children for the sins of the father) non potest hu- -

manum judicium m:ut.am quia homo non potest comprendere horum Jl.ldl-
morum ratlon?ln]:
Aguinas, like Anst.ot.le, treats of man aceording to his *‘r
“‘ . theol.””, I1, 1, qu. 90, 91, 95 a, 1. ]
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(deterrence) was regarded as an imitation of divine justice, is
completely abandoned.

It must not be forgotten, however, that it is characteristic of
the philosophy of the Middle Ages, with all its freedom of dis-
cussion, to adhere to the belief in euthoriy, and it is in accord
herewith that Thomas Aquinas-suggested that the “ lex humana *
needs to be suppleniented by divine (i.e. revealed} law.® Conse-
quently, it came about that since the Mosaic law was also re-
garded as revealed law, the prineiple of retaliation in its widest
sense was justified, — even if one should overlook the fact that
the maxim horrowed from Aristotle: “ Per poenam reparatur
equalitas,” which Thomas Aquinas advances in another passage,
is also an invocation of this same principle.” But, with a more
searching view than many of the modern writers, this philosopher
of the Middle Ages saw that, although he made a distinetion
between law and morality, he was regarding law as merely a modi-
fied and limited form of morality ; thus e.g. he saw that the rule:
 Thou shalt not kill ” is merely a single consequence of the general
principle: * Do harm to no one.” ¥ Are there not many much-
argued modern questions in which we discuss whether a criminal
law (or perhaps a police regulation) concerns a violation of this or
that principle, — whether it involves an independent or subordi-
nate, a compound or simple principle — that savor more of scholas-
ticism than this simple but comprehensive observation of the
great scholastic of the Middle Ages?

The Lack of Interest of the Medieval Philosophers in Criminal
Law. —Since the greatest of the medieval philosophers devotes
only a meager and cursory discussion to the question of the tem-
poral power of punishment, in which he merely suggests a well-
founded doubt as to the justice of punishment inflicted by human

B agencies, Is it to be wondered that the rest of the philosophy of

the Middle Ages (apart from the real controversy as to the rela-
tion of the spiritual and the temporal powers) passes over, as it
were with closed eyes, social conditions of the most evil character?
One need not be surprised to find that it loses itself in a vain dis-
play of definitions, or in mysticism touching upon the relation of
man and God. It has no sense of those vagaries of criminal

justice which are the shame of the later Middle Ages; and it

¢ L. c., ar
711, 2qu 108 art, 4
L. e qu 91, art. 2, qu 95, art. 2.
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received from them no inspiration to investigate the doctrinal
problems of criminal law.

Tt was certainly possible to have made progress, if there had
been & development of the line of thought suggested by the *“ Doc-
tor Universalis >’ as to the bearing of the “ lex humana ” upon the
criminal law. But nothing of this sort was done. Those sup-
porting the worldly power of the Pope had no greater interest
than the champions of the independence of the temporal power, in
discussing or criticizing criminal justice as it then existed. The
former were satisfied with the eriminal law, since it granted (at
least in theory) the greatest possible protection to the Church,
and treated those of another faith as criminals. The latter also,

since they argued that the independence of the temporal power .

was ordained of God, were obliged to uphold the divine origin of
criminal law in its existing condition.® At any rate, they had no
special motive to subject it to criticism and examination. Casual
observations as to the application of punishment can interest us
little, when they consist solely of repetitions of passages from the
- Bible, from Aristotle, and from the Corpus Juris.

The question naturally suggests itself : Whether, if the power
of the Papacy had been undisputed and the prosecution of heresy
had not been necessary, the philosophy of the Middle Ages might
not have attained to a critical examination of the fundamental
elements of criminal law? The origin of the theory of the Law
of Nature is to be sought in the darkness of the Middle Ages.
This, together with the theory of the sovereignty of the people,”
which based the power of the ruler upon the consent of the gov-
erned and was not unknown to medieval Europe, constituted a
sufficient foundation upon which the fundamentals of criminal
law could be developed through the operations of the human will
seeking to attain rational purposes. Immediately after the Refor-
mation, the Catholic philosophers, in their discussion of the State
and the legal system, exercised the utmost freedom. This is
especially true of Molina and Suaréz.* But at this point we en-
counter the narrowing and retrogressive influence of the Reforma-

4

® This is especially noticeable in, e.g. Dante, “ De Monarchia®’ [English
translation by A. Henry, Houghton, Mifflin and Co,, 1904}, where in a
peculiar manner it is argned that the temporal power is given divine sane-
tion through the faet that Christ underwent punishment for all the sins of
humanity by means of the temporal power. i

10 Cf. Janet, 1, p. 403. Gierke, ** Johannes Althusius und die Entwick-
lung der naturrechtlichen Staatstheorien” (Breslau, 1880), pp. 63, 64.

1 Of. Gierke, p. 65.
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tion. There could not be further open-minded discussion_(except
the cynical utilitarianism of Maecchiavelli) * until it was perceived
that the modern legal system was independent of the orthodoxy
of either the Catholic or the Protestant. It was only by slow
degrees that the mass of the people could attain this attitude.
The Reformers were apparently far removed from the opinion
that it is possible for people to live in proximity to one amnother
in a legal and moral manner, without a definite and fixed confes-
sion of faith. This truth first became apparent in the practice
of those States which, although Catholic or Protestant, were
located near one another and obliged to have mutual intercourse.

Consequently, it was not entirely an accident that the writer
who is regarded as the founder of modern international law was
also the propounder of the first modern theory of criminal juris-
prudence, — Hugo Grotius.

1t f, especially the seventeenth chapter of “The Prince.”
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g ;g Iqllt;{l))tlj)l(l;g- §81. Other Writers. Locke ;
§79. Spinoza. Leibnitz; Coeceji; Tho-
§80. Pufendorf. masius; Wolff; Rousseau.

§77. _ Grotius. — Hugo Grotius (while not felicitous in his
conception of the right of war as the right of the offended or
injured State to punish) undertakes, in the 20th chapter of the
second. volume of his famous work “De Jure Belli et Pacis ”, a
co_mp]ete discussion of the principle, scope, and enforcement ’of
f:rlmlnal law. In that comprehensive and profound spirit, which
is characteristic of his work, he takes up the problem i,n such
breadth and thoroughness, that his theory (which in certain
aspects even attempts to portray the historical development of
tl.u: subject) remained for a long time essentially undisturbed by
his successors, although they may have surpassed him in their
treatment of some particulars.

It is still the idea of retribution which forms the foundation of
Grotius’ theory, and this idea is left without further support
tI‘he most 1.:here is to say for it is that it does not conflict with thai;
1deal of fairness (“‘ sequitas ) which was to Grotius the essential
e'lement of the positive law. In other words, this idea of retribu-
tion does not conflict with those conditions which, for the affairs
9f man, are to be inferred from his nature and his inherent social
instinet (“ appetitus socialis ), Punishment is something which

results directly from the nature of crime: “ Crimen grave non -

?otest non esse pl.lnibﬂe.” 1 The assertion of this retribution was
orced upon Grotius by his empirical (to say the least) definition

of punishment: “Malum passionis quod infligitur ob malum

actionis ”, 2 — a definition often repeated b ' i
* - ? N t
to his time than now. 1 more appropriste

tIT, 20, §2, n. 3. 211,20, 81
308 T

Caarter II1] THEORIES ¥ROM GROTIUS TO ROUSBSEAU [§ 77

But retribution was by Grotius conceived in a sense different
from that previously prevailing. The question whether punish-
ment must necessarily consist in some evil for the party punished
had not vet been raised. In the Middle Ages and in ancient times,
retribution was deemed both a dufy and a right; to Grotius it was
a privilege. Just as every right as Grotius asserted ? Is to be exer-
cised only in pursuance of some rational purpose, so it was with
criminal law.? Therefore, says Grotius, even vengeance is not
to be repudiated, provided it has a rational purpose, e.g., the pur-
pose of preventing, in the future, injuries similar to those received.
Grotius, indeed; correctly recognized vengeance as the historic
root of criminal law. He posited the right to take vengeance®
as originally belonging to every one; it was only for reasons of
expediency, notably because vengeance is so apt to transgress
the limits imposed by reason, that the criminal law was placed
in the hands of the judge (the State).®

Range of Punishable Acts. — The question as to what crimes
should be punished was left as completely untouched by Grotius
as were the questions concerning the amount of punishment. In
this regard, since he considers law and morality to be in their
very essence identical, he proceeds upon the principle that sin

“ peceatum ) and punishable acts (in their essence and apart
from the requirements of a concrete system of law) are likewise
identical. Thus, it was e.g., with the ancient Greeks, who recog-

- nized no principal distinetion in this respect and regarded extrav-

agance and arrogance (“ 7Bpis”) as acts and attitudes possibly
amenable to criminal punishment. The principle that punish-
ment is merely a right and not a duty made it possible for him to
reach the correct conclusion that the range of punishable acts is
narrower than that of immoral acts. No punishment should be
inflicted for acts which necither dircctly nor indirectly touch
human society (acts the injurious effects of which do not extend
to0 others). Since the State is not bound to punish but is merely

* entitled to punish, there also, according to Grotius, exists the

possibility of foregoing punishment by pardon, and as reasons for

% Thus also e.g. the right of property (1T, 20, § 5). .

+ 11, 20, § 22, n. 1: ‘*Naturalitur qui deliquit, in eo statu est, ut puniri
Hicite possit; sed ideo non sequitur eum dehere puniri.” —

5 Hence, under extraordinary cireumstanees, the right of individuals
to punish ¢an even now find a place. Cf. 11,20, §9,n. 2. ,

¢ [T, 20, § 8, n. 4. €f. also 1T, 20, § 40, n. 1. The * Summa potestas’
in the State does not by virtue of its nature posscss the exclusive right to
punish: ‘‘Subjectio aliis id jus abstulit.”
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t!lis pardon, considerations of utility are acknowledged as suffi-
clent.

Amount of Punishment. — In respect to the amount of punish-
ment, we indeed find In Grotius considerable uncertainty and
meonsistency. On one hand, he has recourse to the Aristotelian
argument which ascribes punishment * not to a “ Justitia assigna-
trix” but rather to a Justitia expletrix.” Accordingly, he
regards punishment as an adjustment of the injury (altﬁc;ugh

surpassing the exact amount ).# Yet, in another passage, in the

discussion of self-defense, he reaches the correct ideas that (fogi-
cally spe_akiug) there is no such thing as commensurability of guilt
a{r.:nd p}xnlshment, and that it is merely a conscientious (;bligation-
{ carltas.”) * on the part of legislation to exercise moderation in
the Waf'dmg off of wrong. In connection herewith it is well if
the legislator be given a free hand in fixing the putishment in
a,cco_rdance with reasons of utility, although there must be no
punishment “ ultra meritum ”’;1° but how define “ meritum ' ?
Justification of Punighment from the Standpoint of the Griminal..
— T'he punishment was also justified from the standpoint of the
criminal by a reference to his own will, to a voluntary acquies-
cence ;- “qui deliquit sua voluntate se videtur obligasse poense
quia crimen grave non potest esse non punibile, ut qui directe vuJ';..
peccare per consequentiam et peenam mereri voluerit.” How-
ever, this standpoint of voluntary acquiescence does not lead him
to give to the statute law such preéminent importance as later
Is found in Feuerbach. It does not appear in Grotius as a founda-
tion but rather a limitation of the eriminal power. This is appar-

ent in the sense that he considered it ill-advised not to give full

f:nforoement to any statute that has once been enacted," since,
in any case, an act Whlc}I.L is in violation of & special criminal
statute E‘hrough this alone is dangerous and deserving of punish-
ment: “Lex prohibens omnia peccata geminat; non enim sim-

T1I, 20, §§ 2 ef seq., and in d t i in,
g'gfzh ?%HPMItﬁﬁplge des Hugo rotiug”tﬁs"‘g%’mn’ nDc?:rsIt{%!ﬁ; '
Dp-sfz‘?.gf gsl}e]lseo- ‘ t der Wissenschaften, histor-philosoph. Klasse™ (1850),

ee enim gquum est, Ut par sit perieulym nocentis et i ig”

g&ffg," §(?§',mn. . Of. in regard to this Laistner, “D.a,e:= I;;};ll?ﬁitlgel"
Stra ), p. 64. On these grounds Grotius under some cireum-

I tﬁs alspgri)geﬁ a{so IoIfIt]ie modified death penalties.

1;'%11,,250.§2,8.. ; + 1, §4, n. 2 o

ujl, 20, §2, n. 3. — i i s in mi
2 nan e 20 $ stl-.latgt.e. §24, n. 1-3. Hore indeed Grotius has in mind
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plex est peceatum, sed etiam vetitum committere ”, as Augustine
had previously stated.”

Defects and Merita of Grotius. — The weakness of this“famous
legal philosopher’s theory of criminal law consisted chiefly in
his having, from the outset, regarded punishment as an evil.
Punishment as reaction against immorality and relatively as re-
action against wrong permits of an ethical and logical foundation;
but as an evil it can only be founded empirically. Thus the idea
of retribution has to be invoked as an aid, and presumed without
proof. But the idea of retribution necessarily implies that its
exercise is not primarily a right but is essentially a duty and only
incidentally a right- It has also the consequence that, what-
ever treatment is required by retribution, nothing can be deducted
from it for considerations of utility and humanity. Yet Grotius
with accurate insight perceived that in the hands of the State
punishment in every case is not an unconditional duty.

But, apart from all this, the criminal theory of Hugo Grotius
is remarkably superior to the attempts which, for almost two
hundred years thereafter, were made by others towards solving
the problem. The possibility that historic development may be
justified, & point which is indisputable in the view of Grotius, but
which is utterly repellent to dull and narrow minds, prevented
its gencral acceptance. It often happens that one-sided theories
have the greater following, if the consequences imported in the
theories serve definite temporary needs or are capable of easier
comprehension. The successors of Hugo Grotius are especially
illustrative of this phenomenon.

§ 78. Hobbes. — While Grotius derived the legal system and
the State from a compact of individuals, yet the impulse which

" Ted to this compact was a moral one based upon the general arrange-

ment of the universe. He regarded (not always consistently,
however) the State as bound by this general moral arrangement,
just as the individual. - The adherents of the doctrine of the Law
of Nature little by little allowed the element of arbitrary or dis--
cretional power to appear in this compact. Influenced by the
turmoil and confusion of the English Revolution, Thomas Hobbes

12 The passage 1I, 20, § 35, is not correetly construed by Laistner,
p. 66 Anm. 4. Here Grotius does not say that the judge should not
apply a severe criminal statute if there iz a general custom of committing
the offense in guestion. e says merely that such a custom may be for
the judge a mitigating circumstanse, while the legislator may find herein
a ground for inereasing the penalty.
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founded the State and the legal system upon a pessimistic view
of human nature. The evil natural attributes of individuals
should be held in check by the State and the law. Unlimited
selfishness, or to speak more accurately, desire to injure others,
appears to him to be the fundamental characteristic of human
nature. The State, accordingly, is merely an institution for
coercion calculated to put an end to “ war of all on all ” arising
from such selfishness and to the general insecurity therewith
connected. Before everything else in law, punishment is neces-
sary. A mere contract would soon be broken by passion, ““ut
apertc majus sit periculum fecisse quam non fecisse. Omnes
enim homines necessitate nature id eligunt quod sibimet ipsis
apparentur bonum est.” ! Punishment has no purpose other than
that of deterrence by the threat contained in the statute.

Since Hobbes was not capable of any deep historical compre-
hension he failed to discover the relation? between revenge and
punishment, and he considered that punishment did not originate
ot become possible until the existence of the State. He thus
stands primarily upon a purcly relative theory to which the later
theory of Peucrbach exhibits a marked kinship, — although
Feuerbach, as is well known, wrote in opposition to Ilobbes?
The relation between a punishable wrong and a civil wrong on
one hand, and on the other the relation between criminal law and
morality, is almost completely abandoned? To Hobbes, torts
and the payment of damages have nothing in commeon with crime
and punishment, While he also rccognizes that, for cxample,
theft, adultery, and manslaughter are forbidden by the “Lex
naturalis 7, and that the power of the State can not be at variance
with the “ Lex naturalis , vet in Hobbes this observation of the
*“ Lex naturalis” is explained away by the statement that the
power of the State is obliged to ereate the regulation and to main-
tain a regulation that has once been prepared, but the kind and
the manner of the form of this regulation should depend entirely
upon the pleasure of the holder of the sovereign power: * Furtum
homicidium adulterium atque injurizz omnes legibus nature

1“De Cive”, e. 6, § 4. ¢f. ulso * Loviathan™, ¢. 28: “Pama malum
ost transgressori legis aucloritate publicu inflieta co fine, ut terrore ejus
voluniates civium ad obedientiam conformentur.” “De Cive” was first
published in 1646.

2 ** Leviathan”, l.e.

(173;')z\nt-i-1:[0bbes, oder iiber die Crenzen der biirgerlichen Gewalt®

Y De Cive™, ¢. 3, § 4.
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prohibentur, esterum quid in cive furtum, quid homicidium,
quid adulterium, quid denique injurize appellandum sit, id non
naturali, sed civili lege determinandum est.”

From which it follows further, that the amount of punishment
absolutely depends upon the discretion of the ““ summa potestas
in the State, acting in pursuance of the ““ utilitas publica.” The
reference of the punishment to something that is past is expressly
repudiated as absurd.® A penalty fixed by statute must not be
exceeded, although it is not at all necessary that there be a special
threat of punishment, a mere prohibition being sufficient for the
punishment of its transgressor. For that would be nothing other
than to allow another to make amends for a fault committed by
the legislator.”

Justification of Punishment from Standpoint of Criminal. —
The justification of punishment from the standpoint of the party
punished is not entirely -disregarded by Ilobbes, — but his argu-
ment is almost inconceivably weak. ITobbcs, to be sure, realized
the inadequacy of the fiction that the offcnder in the commission
of the crime voluntarily acquiesced in the punishment. As the
later more detailed arguments of Pufendorf have shown, this recog-
nition is not entircly unimportant in the appraisement of acts based
upen the natural impulse of self-preservation, and is also in con-
trast with the cxtreme consequenccs of the inquisitorial prin-
ciple in criminal procedure. Hobbes, however, believed that he
had done enough in this respect, sincc as part of the contents of
the contract {upon which according to his theory the State was
based) he had adopted the principle that no onc should render
assistance to those whom the holder of the ““ summa potestas”
deemed it well to punish.®? But the right to punish, he believed,
did not need to be specially transferred to the highest power in
the State. It was originally possessed by ““all against all.”
Hereby Iobbes (unconscious of the contradiction) eomes back to
an absolute basis for criminal law. It is not a basis resting upon
an ethical idea, but merely upon a reference to that general posi-
tion: of warfare which is allowed to cach against every one else.

It is thus a founding of ¢riminal law upon a power not controlled _

¢ “De Cive”, 6, § 16. Here moreover Hobbes confuses the eivil law
question as to how ownership, ete., arises with the eriminal law question
as to what violations of once cxisting property constitutes theft, efe.
o Thid., 3, § 11.
7 Itid., 13, § 16. .
- 2 ibid., 6, § 5; “Leviathan”, c. 28, init.
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by an ethical regulation. In the case of those crimes whose essence
consists in an attack upon the authority of the State as such, and
so in crimes of ““lése majesté ”’, Hobbes believed this pure condi-
tion of warfare to exist. This principle justified such abnormal
rules as the extension of certain punishments to the descendants
of those guilty of high treason. Yet, as a principle, it is illumi-
nated by one correct idea, viz., that (as later maintained by Fichte)
the criminal law and penal statutes may to a certain extent be
coneeived as limrtations upon vengeance and the right of war,

§ 79. Spinoza. — It is a peculiar phenomenon, to which Ahrens !
has properly called attention, that opinions, such as those emanat-
ing from Hobbes — the unrestrainable power of the individual
uncurbed by ethical motives —and Pantheism — ascribing no
independence to personality and rather regarding it merely as a
transitory manifestation of the whole — are in accord in many of
their results. This is especially the case, we may add, in respect
to criminal law. Thus we find in the famous “ Tractatus theo-
logico-politicus 2 of Spinoza, the founder of modern Pantheism,
almost the same foundation of criminal law as in Hobbes. Accord-
ing to Spinoza, law in its origin and essential nature is nothing
other than force, — and naturally so, since ethical ideals presup-
pose freedom. But if the activities of the individual being are
of necessity determiued by the universal being, then these activi-
ties are incapable of any valuation in pursuance of an idea which
presupposes a “ should " and not an absolute *“ must.” The large
fish have the right to swallow the small fish; and in the condition
of nature every one has the right to take and do that to which his
desire prompts him? He acts in accordance with his nature, in
accordance with the law of the universe in him obtaining, With
Spinoza, as with Hobbes, it is only the consequent general inse-
curity which leads to the compact of the State and therewith
to criminal law (Z.e. that criminal law imposed by the State).
This latter, properly speaking, did not come into existence until
the State. In nature, évery one has ail that his power is sufficient
to obtain; in the State, the power of the State acts only because
individuals have irrevocably acquiesced therein. The aim of the
punishing power and of the criminal law is to secure obedience,
ag disobedience constitutes the essence of crime. Therefore, the

t “Naturrecht ”, Bd. I, p. 100 (6th ed.).
3 First ubhshed in 1670.

2 Tra,ct. e 16: “Jus 1ta.que naturale unius cuqusque horninis non sana
ratione, sad oupldlta.te et potentia determinatar.”
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direct purpose of the criminal statute is fear, which should be felt
by the masses, who are inclined to act in pursuance of their baser
sensual desires and contrary to the true laws of nature: “ terret
vulgus nisi metuat.” In other words, criminal law is based on
deterrence and determinism. It is left undecided whether the
effect is to be attributed to the statute or to the execution of the
punishment.! But in one respect, Spinoza, the more profound
thinker, differs very materially from Hobbes, He gives to the
“ lex naturalis”, from which the State may not completely sepa-
rate itself, a far more definitc meaning than had been given by
Hobbes. His philosophy of law betrays a democratic tendency
in the remark (reminding one of Aristotle) that a great body of
people who, united, cxercise the ¢riminal power will not readily
do anything that is absolutely perverse; and so he suggests the
conditions of lasting sovereignty to be the satisfaction of the true
needs of the people: not a formal contract but rather rational
agreement binds the subjects.® From this there arises a far wider
limitation of the power of the State in respect to ‘what acts may
possibly be punished (a matter, however, argued by Spinoza merely
in regard to freedom of thought and religious belief).

Influences of Spinoza's Life upon his Work. — Upon the whole,
Spinoza’s philosophy of the State and of law reflect in clear out-
lines the peculiar circumstances of the philosopher’s life. Spinoza
belonged to the Jewish race, which was at that time almost uni-
versally persccuted. This circumstance excluded him from active
participation in public life; and he therefore found in quiet medi-
tation and investigation of the relations of things the highest
pleasure and calling of humanity. For this reason he does not
expect much from the power of the State; but he does demand
at least a certain guarantee of quiet and the enjoyment of the
natural essentials of life and above everything else freedom of
investigation. With the possible exception of the province of
freedom of thought and religious faith, there was hardly an oppor-
tunity for such a sensitive and retiring disposition to have any
conflict with the criminal law, — a conflict experienced by even
noble natures who come into real participation and active share
in public life. He regarded criminal law as essentially intended
only for the rabble, and therefore views it from its baser side as a

* The evil entailed by the punishment must be greater than the ad-
vantage obtained by the erime.
s *“Ex quibus concludimus, pactum nullam vim habere.”
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means of deterrence intended to hold in check evil passions and
thus he overlooks its general and higher ethical significance.
This is in history a constantly recurring conception and attitude,
Especially is this the case among the ranks of the fairly comfort-
ably situated and blasé middle class, who, to be sure, pay taxes
but in other respects are inclined to follow their own special
interests, until some unexpected case reminds them that it is not
always the common people who come into contact with the crimi-
nal law and that the correct limitation of the eriminal power
of the State is an ideal and at the same time g substantial benefit
to all.

§ 80. Pufendorf. -— Samuel von Pufendorf! in that part of
his work which deals with criminal law, was fully in accord with
the point of view accepted by Hobbes® and he often expressly
appealed thereto.? Like Hobbes, he denied the originally ethical
character of the relationship between man and man; and, like
Hobbes, he considered a man in the natural state as entitled to
all which his individual power enables him to attain. He derived
the eriminal law, belonging exclusively to the State, from a simple
waiver of the right originally belonging to each individual, in
pursuance of his own interest, to cause harm to any cne who in
his view, opposed this interest or stood in his way.,! Punishment,
in the true sense, according to I'ufendorf, exists only in the State,
and is inflicted “ al imperante.” Of retribution as a principle of
punishment, he would have nothing, — “ non est homo propter

5 In accordance with this conception little atteniion can be paid to
the eriminal. Spinoza entcrtains no doubt as to the expediency and legal
propriety of the death penalty. Where he deals specially with punish-
ment, he almosi always speaks of the seaffold as *‘formido malorum.”
Cf. Laistner, “‘Das Recht in der Strafe™ (1872), p. 78.

L Cf. especially the third chapter of the eighth volume of his compre-
hensive work, “*De jure naturse et gentium”, first published in 1672.
The chapter referred to Is entitled: “De potestate summi imperantis
in vitam aze bona eivinm in eausa delieti.”

21 am unable to concur in the statement of Heinze (‘‘Staats- und
strafrechtliche Erdrterungen”}, p. 254, that Pufendorf holds essentially
the same conception as Grotius.

* Cf. particularly, Lc., § 5, where in opposition to Grotius, it is argued
that criminal justice belongs to *‘justitia expletrix.”

4 Pufendorf, like Hobbes, contemplates the right of punishing as
ultimately merely a question of might. No attention is given to founding
punishment from the viewpoint of the party punished. The idea of
voluntary subjection 1o punishment is very correctly and effectively
eriticized : “qil_mm nemo delictum admittat quin simul speret, =ese-
Iatendo aut alia ratione penam declinaturum.” However, in § 23,
it is stated that no one ean complain about the severity of a punish-
ment which has been made publie previous to the commission of the
offense. :
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peenam, sed peena propter hominem,” * and consequently the
principle of the “lex talionis ” in criminal law, according to his
view, is both practically and theoretically impossible. The true
character of punishment exists rather in a security against future
injuries, — i.e. deterrence of others, or reformation (or relatively
a “ making harmless ) of the criminal himself. In consequence
of this (and in accord with a fallacy of Pufendorf and of many
others), as applied to intentional homicide, the death penalty
under certain eircumstances appears justified.

Comparison with his Predecessors. — Pufendorf, as perhaps no
other, spread abroad through Germany those fundamental maxims
of the absolute power of the State, which eliminated the State
of the Middle Ages and its social system. Yet his theory of the
absolute power of the State does not have the one-sided, harsh,
yet essentially logical character, which distinguishes the theory
of the State and law propounded by Thomas Hobbes. As with
Spinoza, the “lex nature” and the “lex divina” had with
Pufendorf a definite meaning, and the * publica utilitas ”, the
“galus reipublicze ”’, is the foundation and at the same time a
limitation of the absclute power of the State. Nevertheless, the
dangerous point of this principle, which otherwise would so readily
lead io the theory of the sovereignty of the pecple, was blunted
by Pufendorf, in that he set forth a presumption, by virtue of
which the acts of the power of the State correspond to the “ salus
reipublice.” _

"I'his is his point of resemblance to Hugo Grotius. But unlike
Grotius, instead of having the State and law proceed from the
inner and cthical nature of man, Pufendorf laid its foundation
merely upon the aspiration and nced for external advantage and
security, or at any rate for a ccrtain improvement. Thus he
substantially divested law of its cthical character. On the other
hand, he considered man, in the condition of nature, merely from

_the moral standpoint; and so it came about, that while, to the

law, as it was to obtain in the State, an ethical character was
denied, the law which existed before the State, or was contempo-
raneous therewith, was regarded as prevailing from the moral
point of view.* Thus the result obtained from regarding law as a
moral duty was partially carried over to the State and to the law

s VIII, 3, § 17. . . N .
5 Cf. e.g. the investigation *De defensione sui™ (Lib. II, c. 5) and
* De jure necessitatis” (II, e. 6). :
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in the State. So law and morality, in spite of the fact that Pufen-
dorf seemed to deny their common source and original unity, are
confused. It was a mistaken attitude on the part of Hobbes and
Spinoza to conceive the criminal law as a means of chastisement
{discipline), and not primarily as a protection, or (as it were) an
outer covering of the otherwise existing right, turned toward an
aggressor. This aided the omnipotence of the State, but departed
farther and farther from the original starting point of Ger-
manic law, which alone was able to give stability to the criminal
law.

Value of hiz Work. — Nevertheless, that Pufendorf was of
eminent service for the advancement of law, and especially of
criminal law, cannot be denied. Although he was referred to by
Leibnitz as *“ homo parum jure consultus et minime philosophus ”
and although his didactic and dialéctic manner 7 at times proved
quite barren, yet, on the other hand, he knew the law applicable
in particular cases, and had an interest in practical questions, —
both of which elements are often lacking in a philosopher. His
discussions of responsibility,® self-defense, necessity and measure
of punishment,® must have brought new life to a judicial practlce
that was ossified and clinging steadfastly to authority. And in
one important respect, as contrasted with Grotius, one can ohserve
the progress of the times. DPufendorf rarely regarded it as neces-
sary, in his Investigations of criminal law, to have recourse to
theology or biblical history; while the extensive investigations
of Grotius as to whether his conclusions harmonize with the prac-
tice of Moses and the Hebrew judges and kings, make a strange
impression to-day.

For & long time after Grotius, Hobbes, and Pufendorf, eriminal
theories made no remarkable progress, and, in the 1700s there
were even attempts to revert from the emancipation from theology,
which thése men had accomplished. Yet, during this period, there
were certain of the more important authors whose opinions and
points of view seem worthy of mention.

? Perhaps it may be of interest to the adherents of the ‘“‘Normen~-
theorie” (*rule theory’), which i3 now so popular, to learn that this
theory is suggested in Pufendorf, VIII, ¢, 3, §§2, 4. He also says that
the penal clause of the statute is intended for the magistrate, not for the
eriminal. Cf. also Hobbes, “De cive”, XIV, §7, §23, who is almost
more exphelt However it arises only mcldenta.lly

: vf » ec, 4 and 5.
III e. 3, §§ 18 ef seq. Little attention is given to the varieties of
punishment,
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§ 81. Other Writers. Locke. — Locke,! like Hobbes, proceeded
upon the theory of a right belonging originally to the individual
to revenge real or fancied wrongs according to his discretion, —
a right which, through relinquishment, passed over to the State,
Fundamentally regarded, criminal law and the right of self-preser-
vation appear to him to be identical; therefore the purpose of
punishment is security, through the reformation of the criminal,
if it can be so obtained, — if it cannot, then through the death
penalty. To inflict the latter is in no way different from the
killing of lions and tigers, whom every one has a right to hunt.
The criminal (and this reminds one of the later theory of Fichte)
has no reason to complain of the punishment. Ile has declared,
through his crime, that with law and equity he is not concerned,
and also that every restriction is removed which protected him
from violence and injustice? TFor this reason, the amount of
punishment Is determined merely by the conscience of the party
inflicting the same. However, there is no absolute obligation to
punish ; a penalty can, if it seems expedient, be remitted.

The ideas, from which an actual advance of criminal law could
arise, lay in the different utilitarian purposes of punishment, which,
however, portray in proper order and in a correct rclationship,
the absolute principle of justice rcgarded, as it were, from the
other side. The absolute theory (which does not include relative
theorics) stands essentially for continuity of purposc, —at any
rate it opcrates as a warning to change, in case criminal law and
its theories start upon a false path or are led astray in following out
a relative theory,

Leibnitz. — Historically speaking, little influence has been exer-
cised by the ideas of Leibnitz, which appear scattered throughout
his “ Théodicée.” Leibnitz,* in his fundamental idea, reminds
one of Plato. To Leibnitz, as to Plato, reward and punishment
seem to be part of a principle of harmony governing the entire
world, and, as externally, so internally in the criminal himself,
the punishment restores the obscured predominance of ideas

L “0On Government’ (London, 1690), II especially § 87. CJ. Lawmer.
pp 72 et seq. 8.
? “Nouveaux essais de théodiee”, T e 2 {ed. Erdmnn, L p 215 B),
I, 70, 71, 73, 74 (Werke, od. Erdmana, I, pp. 521 ot seq.). I, 73 says as to
umshment ‘un rapport de convemance gui eontente non seulement
‘offensd, mais encore les Sages qui la voient comme une be].le mumque on
bien une bonne architecture contente les esprit bien faits.” 74: *.
Dieu & établi dans I'Univers une oonnexmn entre la peine ou la récompense )
et entre la mauvaise ou la bonne action,” .
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divinely implanted. Naturally this leads to theé purpose of refor-
mation. But Leibnitz does not entirely abandon the principle of
deterrence. He says, however, that it must be harmonized with
the purpose of reformation. As with Plato, however, everything
is subjected to an absolute theory. Satisfaction (*Genug-
thuung ), which is dependent for its meaning upon the accept-
ance of freedom of the will, is the primary element ;* and justice,

according to Leibnitz, does not rest upon the possibly changing

needs and opinions of mankind. A deeper insight is shown by
that passage in which Leibnitz points out, as one of the most effec-
tive means of punishment, the general scorn of the community
towards the criminal, and he compares this especially with excom-
munication among the early Christians.® This is not far removed
from the principle that punishment may conceivably be something
other than an external evil.

Coceeji. — Samuel von Coceeji’s * Theory of Indemnity ” ¢
(which likewise exercised little influence), based upon the opinion
that a wrong, in addition to a material injury, also created an
ideal injury, and that this must be rectified by the penalty,’
was founded wpon a divine dispensation of things. Yet it is
quite peculiar in this, viz. : that punishment is regarded as neces-
sary for the preservation of the right ordained for the individual
and the authorities of the State (including the right to obedi-
ence), and that the absolute theory was practically debased into
the old and oft-repeated consideration of expediency.® Simple in-
demnity, in case of an offense, does not suffice, since, in that case
no one would suffer from having committed an offense, and there
would thus be incitement towards the commission of wrongful acts.

The ““lex talionis ™ appeared to Cocceji essentially the correct
form of punishment,® and the cxistence of a wrong presupposcs
the violation of a right. But the jurist felt obliged to modify the
idea of the *“ lex talionis >’ into the idea of an evil of equal impor-

1 ¢f. Le., 1. 74.

§ ““Nouveaux essais sur entendement humain”, II, . 28.

, ®“Introdustio ad Henriei de Cocceji Grotium fllustratum™ (17513,
diss. XTI. :

" L.c., § 555.
8 This was conformed to by Coocesji from the vory beginning.
® § 554: “Sano talio non intelligi potest do retribuendo ojusdem generis

modo. . . . Sed tantundem illud mstimationem reeipit, vi cujus aliguid )

pensamus cum aliis rebus vel factis gum sunt vel ejusdom quantitatis vel
qualitatis.” CF. § 561, n. 8; The death penalty is also juslified (aceord-
ing to the principlo of the *“‘talio”): ‘‘st tants est malitia ut spes eum
melioremy fieri posse nulla supersit.” “Arbitrio judicantis definitio
talionis reservata est,” : '
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tance.l® Thus it becomes as pliant as wax and as elastic as rubber;
and by the maxim that every act that is contrary to a statute or
the command of a superior is also a violation of a right (namely,
the right to obedicnce™), everything can be justified. The dis-
tinction between law and morality is often confused, since the
violation of a right is presumed, unless the law expressly gives
1o a person the privilege of acting in the manner in question.

Thomasius and Wolff. — The legal philosophers and jurists who
preceded Becearia, and sought to found eriminal law uponarelative
theory, contributed just as little to the advancement of the cause.’?

Thomasius reproduced, in the short remarks which appear in
his “ Fundamentes juris naturz et gentium 7, the theories of -
Pufendorf. Expiation, insofar as it is undertaken by men, he
designates as “‘ crudelitas.” * Assecuratio” and “ emendatio ”
appear to him to be the goal of punishment; but he chicfly em-
phasizes the latter, and compares punishment especially with
medicine, which must be differently applied according to the time
and circumstances, Nevertheless, and in spite of the fact that
Thomasius had striven 50 often against the theologians, he has
Tecourse, In some passages, to the ban of theology, since he 1s of
the opinion that, for certain offenses, .the punishment is fixed
through “ jus divinum.” '

Christopher Wolff proceeded consistently.® He believed that
no act deserves punishment as a consequence of its own nature,
The only purpose of punishment should be the warding off of
injury from the individual and from the legal community (** Salus
reipublicee suprema lex esto!”). It is worthy of mention that,
in Wolfl, there is clearly apparent the relation of punishment to
the protection afforded by law. There should be no punishment
on account of an act that is only meditated (“ actus internus.”) ;
punishment may be based only upon an injury (““lesio ). 'The

1 § 521, Thus, especially, the punishment of suicide was justified,
ginee no one had a right over himself, exeept for his own maintenance.
Cf. also X1, § 27 : “‘Principium juris naturalis est voluntas Creatoris . . .
Omnis autem illa voluntas hae generali propositione eontinetur, ut ereaturs
ratione pradite ¢ Jus suum cuigue’ tribuat.”

L Cf. § 613, c. 4,

1z The enumeration in Leyser, *Medit. 8p.” 649, n. 1, of the six differ-
ent purposcs of punishment sounds almost eomieal: **1. satisfactio
liesi, 2. pensatio mali cum male, 3. cmendatio malifiei, 4. detractio virium
nocendi, 5. terror aliorum, 6. incrementum rei publicse, aut alia rei
publice utilitas . . . perfectissima . . . poena est, per quam omnes iste
fines simul obtinentur.”

# “Institutiones juris naturs et gontium ™ (1754), §§ 93, 157, 410, 758,
809, 1043 et seq. :
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justification of punishment as toward the criminal is thus based
upon the violated right, and, from the point of view of the State,
is based upon the “ Salus reipublicee.”

Rousseau. — One cannot call what little is found in Roussean #
a real theory of the basis of criminal law. Rousseau merely
endeavored to reconcile that punishment which, whether good or
evil, he was obliged to regard as practically indispensable, with
his theory of the absolute freedom of the individual, — a freedom
upon which not even the State might infringe. He accomplished
it in this way, namely, that he considered the crime as a breach

of a contract which gave to the State the right of war and defense -

against the individual. Yet there was connected herewith another
fundamental principle which bases punishment upon the will of
the criminal ; and it is in connection with this second fundamental
principle that Rousseau, under certain circumstances, would
require that the individual be sacrificed for the State. According
to Rousseau’s view, every one assumes the risk that the State
may say to him, that it is necessary that he die for the sake of the
State. It is certainly true, that Rousseau abandoned the purpose
of deterrence in punishment ; — also that he observed something
of worth even in the basest individual, — yet the maxim that one
has the right to kill any cne who cannot be allowed to live with-
out danger, entirely releases the conception of punishment from
its historical and ethical bases, and makes it expansive as rubber.
It has been seen how the fairest theories of humanity and nobility
- werc able to justify themselves in the French Revolution under

t%le plea of necessity. Necessity, measured solely by concrete
circumstances, gave rise to the theory of extraordinary legisla-
tion and despotism.’® Apd yet it is still more questionable, if
one proceeds (as Rousseau certainly did not do with any degree
of precision) upon the basis that crime consists not so much in
the violation of a right as in disobedience. In the case of viola-
tions of a right, one is traditionally rather accustomed to fixed

degrees of punishment, — yet a fervid imagination is able to’
deduce, from every act of intentional or actual dizobedience, the _

overthrow of the State, and therewith the need for repression
*“ 4 outrance ” by means of the criminal law.

¥ “Confrat social” (1762), II, ch. 5. '

1% Along with this there are cecasionally profound and correet observations.
Thus, in the *Diseours sur Uorigine de’inégalits” S‘l‘ (Buvres”, ed. Musset-
Pathay, Paris, 1823, I, p. 281), he states that in_ the initial stages of legal
development every violation of a right was eoneeived as a personal injury.
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CoaprEr IV
CRIMINAL THEORIES FROM BECCARIA TO FEUERBACH

§ 82. Boecaria. Defects and | § 85. " Kant,

Merits of Becearia’s Work. | § 86. Fichte.

Later Writers. Filangieri. | § 87. Grolmann. . The Special
§ 83. Globig and Huster. Prevention Theory.
§ 84, Servin. Wieland. § 88. Feuerbach.

§ 82, Beccaria. — The famous book of Cesare Beccaria * Dei
delittl e delle pene ! in its day so influential, is in these times
often rather unfavorably criticized.? And if one applies to its theo-
retic basis the criterion of absolute consistency and exactitude,
many objections can be raised, — even if one ignores the lack of
historical attitude, and also that superficial and perverted opinion
{yet shared by so many in the past century) that criminal Iaw could
and must be without a sclentific interpretation. The theory of
Beccaria founded the State and law upon a contract. It reminds
one of Hobbes in that it assumes the establishment of sccurity ds
the motive for the making of the contract. His position, however,
differs from that of Hobbes in this, — that while Hobbes offered
the entire freedom of the individual as a sacrifice to the sovereign
power, Beccaria proceeded upon the principle that there was but
a small portion of the individual freedom which needed to be paid
as a price for the sceurity offered by the law. In addition to this,
according to Becearig, in order that the individual, yielding to his
selfishness, may not enjoy both his own freedom and encroach upon
that of others, a larger part of his freedom is, as it were, placed in
pledge, — to be confiscated by the State, if an attack is made upon

1 First published in 1764. . i
* Cf. Janet, T, p. 412. Laistner, pp. 92 e seq. Foaustin Hélie in his
(fanlty) French translation of the writings of Becearia (2d ed., Paris,
1870, with introduction and notes), overestimates the services of Beo-
caria. Becearia’s ideas are almost enfirely not original. A ecorrect
appraisoment is given by Glaser in the preface to his exeellent German
translation (2d 05.‘. 1876). :
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that portion of freedom guaranteed to others. This pledge lays
the basis for punishment, — the purpose of which is security ob-
tained by deterrence, since a crime either violates or endangers
the rights of others. In other words, it is the fiction of the consent
of the criminal on one side and on the other the principle of the ne-
cessity or inevitableness of punishment, to which Beccaria has re-
course. But the lack of truth in the fiction that the individual has
agreed to have himself offered up as a victim for the purpose of
dcterring others is to-day apparent, — and the more so, since,
both in Beccaria (as well as later in Feuerbach), the deterring ele-
ment rests not so much in the threat contained in the statute, as in
the carrying into effect of the punishment.

Defects and Merits of Beccaria’s Work. — The weakness of the
argument * is egpecially apparent in its theoretical objections to the
death penalty? (Becearia, however, availed himself of other and
more correct bases, learned from experience}. Beccaria was of the
opinion that the individual could not have conceded to the com-
munity the right to put him to death, — since this right was not
his to concede. This argument obtains cqually against all punish-
ment, except possibly mere confiseations of property by virtue of a
fine, — and the terrible punishments by way of imprisonment,
which he would substitute for the death penalty, and which pres-
ently found practical expression in the Austrian Code of Joseph 11,
were In rcality worse than death.

Nevertheless, his theoretical foundation was well suited to es-
tablish a truth upon which the reform of criminal procedure, st
that time, must turn, — and this cxplains the extraordinary con-
sequences of the book and its opinions. The method of dealing
out criminal justice In the middle of the 1700 5 was naturally open
to the reproach that it exhibited a revolting prodigality in its
punishments, —in other words, in its dispensation of human misery,
— and that these penalties by no means achieved adequate results.
What Beccaria did was not so much to lay a foundation of eriminal

3 Cf. laser, pp. 10, 11.

. 1C. 16. He would, however, under cxeeptional conditions, not en-
tircly reject the death penalty as an extreme means for attaining safety.
Haer}'egarded the death penalty as a kind of relapse into the coadition of
warfare,

5 OF. (Flasger, p]il. 69, 70. Beccaria, however, believed that imprisonment
of long duration had more effect upon the one ohserving it than upon the
eonvict himself (?). Thus there are in him tracos of the idea of an
appeerance of punishment, The idea that Imprisonment should be
made as terrifying as possible in external aspects (e.g. through the ap-
Ppearance of prisons) recurs in others.
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law as to emphasize its limitations. According to his argument,
only those acts should be punished which were dangerous to the
State and relatively to others. Only so much punishment should
be inflicted as was absolutely indispensable for deterrence.® The
State has the duty to prevent crimes * by means other than punish-
ment, and has to consider whether or not some other means would
serve this end better, and, accordingly, whether or not it would be
better in many cases if punishment were given up. These princi-
ples are undoubtedly correct; and Beccarfa used them to assail
a countless number of grave abuses in the criminal law and the
criminal procedure, — abuses such as torture, the disgraceful con-
ditions of the prisons in which suspects were detained, the long
duration of the trials, the lavish infliction of the death penalty,
the cruel punishments tending to harden the sensibilities, the in-
fliction of severc penalties for offenses entailing little danger,
confiscation, etc. In this consisted his indisputable and never to
be forgotten service, —as all concede. He also recommended
the greatest possible celerity of punishment.

It is self-evident that such a theory was opposed to the concep-
tion of punishment inflicted by the State as a pouring out of divine
justice, and to the conception of crime as sin.® In this respect, to
be sure, his writings contributed nothing new, But the subject
had never been so popularly presented. Although Beccarfa made
no attempt to harmonize his relative theory with an ahsolute basis
of criminal law, yet the noble enthusiasm of its author and the mas-
terly language in which the book was written, permits the reader
to assume, as it were, that an absolute principle could be found,
behind his principle of the gencral utility, of the greatest possible
happiness of the many.®

Later Writers. Filangieri. — As a result of Beccaria’s Writing_s,
there arose the view that punishment by the State and divine
justice are not identical, and this apparently became the generai
view of the educated classes, of legislators, and of prominent ju-

6 The punishment must, however, exceed in value the benefit which
the criminal anticipates from the erime {c. 15). . .

T This prineiple to be sure is rather erudely expressed in e. 13. But
Becearla does not openly accept it in the sonse so sharply eriticized hy
Laistner, p. 98, that the State may punish only if it has E_-ewous_dy ex-
hausted all means to anticipate the erime, — a prineiple which, seientifi-
cally considered, would necessarily load to the suppression of eriminal
Jusgl%{eﬁwever, in e. 25, Beccaria would maintain the connection between
eriminal law and morality in the determination of punishable aets. -~ -

2. 1.
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rists.® The theory of retribution was virtually abandoned, until
it was again habilitated by Kant. The Austrian jurist, Von
Sonnenfels, " a jurist of great merit, speaks as follows:  Through
a kind of tradition, an explanation of punishment has intruded into
jurisprudence, which is more ingenious than correct: an injury
to the feelings because of the wickedness of the act.” He also 2
rejects the definition of Hugo Grotius. :

Filangieri ® considers it no longer necessary to refute the basis .

of criminal justice as resting upon divine or human retribution.™*
T'o him, punishment is reparation for the breach of contract implied
by the erime,'® and this reparation can only consist in security from
the individual offender and g destruction of the influence which
the bad example can have upon others, Thus Filangieri’s theory
consists of an uncertain and vague commingling of the so-called
“ special prevention ” theory and the theory of “ deterrence ”
(deterrence by the infliction of the punishment).'® There is no
mention of a justification of criminal law from the viewpomt of
the criminal. The extravagant results of deterrence are rejected
only by appeal to the necessary observance of humanity. It de-
serves mention, however, that Filangieri has more of the historical
sense than e.g. Beccaria and others,'” and that he by no means repre-
sents the unlimited omnipotence of the State. His arguments
concerning the range of punishable acts have even to-day a claim
to recognition. He is asfar removed from confusing law and moral-
ity, as he is from denying that they have any relation, and in this

1 The theory of divine and relatively moral retribution was yet main-
fained, e.g. in 1744 by the Professor of theology and philosophy, Crusius
in his ** Anweisung verniinftig zu leben” {3d ed., 1768), and by the philos-
opher Baumgarten (‘‘Metaphysik”, Tlalle, 1757). As to this of. Hepp,
I, pp. 15-21.

1t Grundsitze der Polizei-, Handlungs- und Finanzwissenschaft”,

Part I (3d ed., 1777}, p. 335.
2 Von Bonnenfels’ own ideas as to the basis of eriminal law are unim-

portant. He reprosents an inconsistent and vague theory of deterrence _

and at the same time the idea of humanity in criminal law. .

B In his famous work **Beienza della legislazions™, first published in
Naples, 1780-1785. ' :

. " Cf. “Introduzione za Libro III*" (Vol. I, p. 86 of the Florentine edi-

tion of 1320), and III, cc. 25 et seq.

16 ** 1} delitto non & altro che la violazione d’un patto.” :

' How far should the prineiple of seeurity and how far should th
priticiple of making an example extend? There arc many eases in which
the former principle would be satisfied when the latter would require
something additional, and viee versa. ’

17 Filangieri had e.g. apparently correct concepiions of the historie

otigin of criminal law. According to his view, it was only after the lapse
of some time that eriminal law was transferred to the State. To this
extent his theory can not be designated a relative one.
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respect he agsumes a higher and more correct attitude than Feuer-
bach. '

§ 83. Globig and Huster. — Of far more superficial and (from
to-day’s viewpoint) almost intolerable character is that abortive
treatment which the views of Beccaria received In the treatise of
Globig and Huster, ““ Uber die Criminalgesetzgebung ” (1783), — '
a treatise famed in its time and awarded a prize for merit. The
book deserves mention, however, because its authors for the first
time worked out a theory of criminal law as a preliminary to legis-
lative action, While both authors evinced their hostility towards
“ visionary appeals to & divine law ” for justification, yet they
themselves grouped together a number of theories for pinishment
{compensation, retribution, deterrence, reformation) without any
attempt whatsoever to determine which should be given prece-
dence.  They were, however, chiefly influenced by the ideal of
deterrence (although at times this was obscurely combined with the
ideal of retribution).! And they even went so far in this as to
recommend, in spite of the Improving practice of the times, steps
manifestly contrary to progress. Thus, for example, they recom-
mended insulting treatment of the offender’s dead body, if he could
not be caught alive, and even mutilation by the cutting off of the
tongue,? although only in exceptional circumstances. Naturally
nothing is said of a foundation of criminal law from the view-
point of the offender. The book, indeed, expounds many correct
views; it asserted that a punishment that is necessary is also justi-
fiable; that the legislator should not confuse offenses that are
criminal and those which are merely violations of police regulations;
that punishment is not to be founded upon a contract with the
criminal {and that for this reason the propriety of capital punish-
ment cannot be contested). But it also contains pernicious

_ juristic blunders. Thus, for example, there is a complete con-

fusion of the conception of ““ dolus ” and “ culpa ” (i.e. malicious

. intent and negligence). There are also principles which only the

most shallow understanding could admit,® and throughout there is
an absolutely unrestrained and arbitrary application of the maxim :
* Salus reipublicse suprems lex esto.” * One would be inclined to

1 Cf. e.q. Pp. 73, 85. i Cf. p. 73,

% E.g. should the notion of honor he merely subjective? p. 124.

* Thus the severest penalties wers recommended for persons who
preached new religions in the State (p. 254). The authors also expressed
themselves in favor of punishments by imprisonment that were truly
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wonder at the influence cxercised by this writing, if there had not
been such frequent repetitions of such things in scientific writings.
Acknowledgment should be made, however, of the suggestion as
to the need of making the criminal law more definite and more
suited to the times.”

§ 84. Servin. — Beccarfa’s ideas as to the necessity of punish-
ment were transformed, in the treatise of Servin, into a formal
theory of self-defense. This treatise ! was originally written, in
competition with that of Globig and Huster, for the prize offered
by the Society of Economics at Berne. Servin regarded criminal
law merely as the individual’s natural right of self-defense trans-
ferred to the State. Just as the individual, in the state of nature,
can render himself secure against a repetition of an attack by slay-
ing his aggressor, so, later, the State may do the same thing by means
of punishment. According to this, by virtue of the presumption
(incorrect, however) that the criminal would repeat the crime he
had perpetrated, one would necessarily expect security against the
individual criminal to be the purpose of punishment. But, regard-
less of the fact that self-defense can have reference only to the
aggressor and not to third parties, the author gives especial promi-
nence to the deterrence of others. ‘The logical deduction from the
theory of deterrence, viz., that the degree of the punishment should
depend, not upon the importance of the punishable act but rather

upon the strength of the inducement to commit the act, which

is often stronger in minor offenses (e.g. thefts when opportunity
presents itself), is avoided (as later by Feuerbach) by a second
infringement of logic; for, while quite openly recognizing this
deduction,? hc says it is not in accord with expericnce. There

is absolutely nothing to be said in defense of the logic of this once-

renowned commentator. While, for cxample, like Beccaria,
hc approves the greatest possible restriction of punishment and
makes the pathetic appeal, “ Spare the liberty -of the citizen 73

he has not the slightest scruple against asserting an extensive duty

to inform on others, and advocating punishment of the party in- -

& The principle of deterrence in accordance with the maxim: “Salus
reipublice suprema lex esto” appears in z morc moderale manner in
f%%ﬁn' “Grundsitze der Gesetzgobung iiber Verbrechen und Strafen™,

: 14Ty la législation eriminclle, mémoire fini en 1778, envoyé i la
société Eeonomique de Berne 1778 et rétiré dn coneours 1782. Avee
des considérations . . . par Iselin, S6crétaire d'Etat de la république de
Basle” (Bagel, 1782).

* Cf. pp. 27, 28. 2 ¢f. 1, 4 and p. 265.
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jured by the crime, in case of his failure to lodge complaint of the
crime,? and urging the punishment of emigration.* While he re-
jects the death penalty (but primarily for the reason that it does not
sufficiently deter), he favors the widest range of corporal punish-
ment, and even those punishments by mutilation which the prac-
tice of his time had abandoned. The application made by Servin

. of the distinction between * droit naturel ¥ and “ droit conven-

1

tionnel 7 is also remarkable; Infringements of the former he
regards as ““crimes " {i.e. offenscs of a graver character), while
infringements of the latter are merely ‘‘ délits ”’ (i.e. offcnses of
less grave character). - - '

Here, for the first time,® we meet this classification of punish-
able acts, which later became so important, — but. he is unfortu-
nate in the application of his classification, Life, health, and free-
dom belong to natural law; the “ droit conventionnel * consists
of that which results from the “ contrat social 7, and herein ig also
included property, since the State apportions property(!);7 con-
sequently theft is never a “ crime ”, but only a “ délit.” ®  As to
punishment, he derived from the conception of the “ droit conven-
tionnel ” the principle that a death penalty or a sentence to life
imprisonment should never be inflicted for a “ délit ”, since no one
can enter into a contract extending to another the right of slaying
him or depriving him, for life, of his freedom.® Together with thesc
useful, although mistaken, attempts to distinguish the various kinds
of punishable acts, there appears a considerable confusion of law
and morality. Servin quite correctly recognized that grave crimes
are always also violations of the laws of morality.)® But he com-
mitted the error of deducing legal maxims directly from the moral
law. And as a result of the interchanging of law and morality,
he characterized “dolus” as “intent to injure” (“envie de
nuire ”’), — a conception which later became scriously harmful, -
in many respects, for French administration of justice.

Wieland. — The extent to which the maxim ““ Salus reipublics
suprema lex esto ”’ can lead to a disregard of the experiences of

+ 24 of. p. 367.

5 P. 275,

& The words “erime” and *délit” were used interchangeably prior lo
the legislation of the period of the French Revolution. Cf. Schdffner,
**Geschichte der Rechtsverfassung Frankreichs™, IIT, p. 440.

" However, this argument was used primarily for the purpose of 011)-
g:s;ng the death ponalties which then were so often inflicted for simp

ol
8 P, 298, *P. 179, 1P 91,

419



§ 84] HISTORY OF THE THEORIES OF CRIMINAL LAW [Parr II

history, is remarkably well llustrated in the work of the Leipzig
professor of philosophy, E. C. Wieland, “ Geist der peinlichen
Gesetze.” Even to-day it is of interest. Although its author
was not a jurist, he was not without knowledge of juristic writings,
and {perhaps as none other) he reflects the spirit of the enlightened
judicial practice of his time, though as a matter of fact his work
often gives us the impression of being a caricature.

Proceeding from natural laws (which he identifies unquestion-
ingly with the mandates of morality),” Wieland, like Servin, re-
gards criminal statutes as a means to compel the observance of
natural laws, and of those laws the only purpose of which is to pro-
mote the welfare of the individual citizen. Nevertheless, the erim-

inal law is based upon the natural right of protection* which .

is transferred from the individual to the State; and from this
principle of safety against the individual criminal, most of his
deductions for the treatment of crimes and offenses are derived.
A refutation of the theory of Wieland on this point need not be made
here, since the so-called * special prevention ” ¥ theory, advanced
in a more complete form by Grolmann, succumbed under the
attacks of Feuerbach.

It is worthy of notice that Wieland had completely failed to
comprehend that the nature of the right requires complete freedom
of action within the right to be conferred upon those acting justly ;
and that, in viclation of this fundamental maxim, he directly
limited the range of the positive right in accordance with the ulti-
mate purpose of the progress of the human race; and that, on
this basis, a general intermixture of law and morality is a char-
acteristic of hiz work.}* ‘This intermixture of law and morality took
especially the following course. The essence of crime, according
to Wieland, is its *“ wickedness ” ( Bisheit ), 1.e. an intent of the
criminal which is diametrically opposite to the laws of nature.
Where the criminal appears to have followed a certain natural
impulse, he has not acted with complete * wickedness ”’ and the
highest penalties of the law ean not be inflicted upon him. In
other words, the principle of moral freedom is maintained as a con-
dition precedent to regular punishment.!®* Where any plausible

1T pp. 5 et seq.; p. 102. 171, p. 383,
1 Je. it Specialpraventionstheorie.” P

14 This is especially prominent in the discussion of self-defense (I,

E. 136) and also in the discussion of suicide and neglect of one’s own
eailstlll (I, p. 335). o

] . PP. 275, 276. ‘‘He only can make himself guilty of a erime, who

has knowledge not only of the violated statute, but also is eonscious of
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reason can be found which induced the criminal to commit the
crime, there the regular punishment can not be applied, and the
criminal must be treated more leniently. So it is, for example,
with a robber who murders his victim because he fears discovery.
Also, as a further illustration, a false witness who by his false testi-
mony merely desires to obtain an advantage for another or even

'for himself is not actually a criminal. Consequently the State

and the judge (in pursuance of most unsafe presumptions and of
fundamental principles which in their practical application conflict
with each other every moment) are obliged to fix (arbitrarily) the
punishment, i.c. to mitigate it. But the State and the judge, if
they are sufficiently convinced of the * wickedness ”* ' of the crimi-
nal, may also punish very severely. The author who, in the be-
ginning, seems so much concerned that the State should not punish
where no useful purpose would be served, and who, in the be-
ginning, argues that only a violation of the so-called natural right
should be & crime, is ready later to designate as an actual crime
* wicked disobedience” to any law of the State whatsoever; for,'”
of course, such disobedience towards the State will ultimately be
availed of to violate natural rights.

This is the argument of despotism, —an argument, indeed, which
is not scorned by a certain stupid liberalism of to-day (one has only
to substitute the word “ principiell ”, which here has but little
different meaning, in the place of the word *“ wicked ", which is no
longer in favor). Since every act whatever can be wicked
and every act can be dangerous, mere persuasion leading to discon-
tent in the State can also be a crime; and since the perfecting of
the individual is an unconditional duty of the State, so the indi-
vidual may be coerced by means of punishment.®® Thus we find
preached the greatest conceivable interference of the police {with
privilege of punishing) in the affairs of the individual and of the

~ family; and with such omnipotence in the power of the State, is
- inherently associated the doctrine of the limited intelligence of the

the fundamental motives which are connected with its observanee, and
in the moment of transgression hag sufficient strength to suppress cvery
motive and by means of this suppression to fix for himself an entirely
opposite application of his powers.”  Cf. also I, p. 336, where it is argued
that violent passion may preclude the action of the real self.

146 *The deliberate cholce of detrimental acts is wickedness and every
wicked violation of a statute is a erime.” I, p. 275; II, p. 109 and other
places..

17 1, p. 306. . o

87, 177 ot seq.; 1, pp- 250 ef seq. At times even prizes and rewards

- for goocP gt'ahavior are recommended. 1, p. 165.
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subjeets.!® Once is forcibly reminded of the methods of the General
Code of Prussia, promulgated a few years after the appearance
of Wieland’s work, That his views were those of many of his time
is also apparent from a comparison with the “ Draft of the Ba-
varian Criminal Code” by Kleinschrod, which was so ably eriti-
cized by Feuerbach®

§ 85. Kant. — When such errors were prevalent, it became a
matter of practical importance, on one hand, to mark the distine-
tion between law and morality, and on the other hand to save the
law from being completely reduced into mere considerations of
expediency in the individual casc. A theory which could under-
take this successfully must necessarily create a remarkable impres-
sion upon contcmporary thought, however striking may be its
defects in other respects. This primarily explains the remarkable
influence of Kant’s theory of criminal law.

Kant absolutely denied to man the possibility of knowledge of
“ things in themsclves ™ (truth in the objective sense); but (as
1s well known) by a rather daring mental leap he saved the possi-
bility of an ethics based upon the free will of the individual. This
he did by the acceptance of a standard for practical action which
presupposed freedom, God, and immeortality, and was capable of
being directly known, and was inviolable. This “ categorical
imperative ”’ meant for him, in criminal law, retribution. Uncon-
ditional retribution must come upon the criminal. In this retri-

11, p. 147. ““The citizens are usually too lght-minded and unin-
teltigent.”” * Thers must be arousod in them a realizalion of these restric~
tions (d.e. of natural freedom) in order to make of them good citizens.”

t Comparo the aceount of his Code, anfe, Part 1, § 58, Wieland
{1, p. 406) says: **Mon who are so steeped in wickedress that they can—
not live without either actually undertaking injurious acts or with rest-
less vigilance await the first favorable moment for the execution of an
already planned injurious act, are beneath all reformation and nothing
hut death is able to effectively put a check to their erime.” The Bavarian
draft (§ 129) says: ‘‘Capital punishment shall be inflicted only upon
those guilty of high treason, murder, manslaughter, rebellion and in-
ecndiarism, since eriminals of this character ean not be go guarded in

prisons and jails that immediate danger is avoided : thay might regain
their liberty and again commit such crimes.”” § 130. “Cascs of this

character are deemed to exist, if such eriminals have so atrong a fol- -

lowing that there is remson to fear that their adherents may set them
free from the place of punishment to which they are brought or if the
number of such eriminals is very large ar especially if an offender is of
such a character that any other punishment does not suffice to render the
state and our other true subjects seeure against him.” As to this, of.
Feuerbach, “ Bibliothek fir peinl. Reechtswissenschaft” {1804), wol; TII,
part 3, (})p. 166 ¢f seq. The death penalty is also incidentally justified by
Wieland (I, p. 419) because it made it no longer necessary to feed in-
corrigible men (among whom the murderer is not always included).

! ¥ Metaphysische Anfangsgriinde der Rechtslehre™, 1797, pp. 195-206.
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bution commanded by justice, no place is left for additions
or for modifications on grounds of expediency. Upon it de-
pended the dignity and value of all human institutior.ls. “If
justice ceases, then no longer is it worth while for man to live upon
the earth.” * Evenif civil society should dissolve with the consent
of its members . . . the last murderer found in prison must first
have been executed, so that each may receive what his deeds are
worth.” 2 From this standpoint the justice and necessity of the
death penalty are especially asserted. A :
Criticism of Kant's Theory. — It is casy to refute Kant. If
one will be self-respecting and not permit himself to be dazzled- by
a famous name, Kant’s theory hardly deserves the status of a scien-
tific attempt. It is nothing other than an appeal to purc sentiment,
— a sentiment which, even in Kant’s time, varies greatly with the
individual. It would be very difficult to-day for a man of scient-iﬁc
training to maintain that there is a uniform categori.cal ianeratwe,
in the way that Kant accepted it. Ethics has its }llStOl‘"l'(:a] phases
of development ; and this fact, as well as legal his_._tory in general,
relentlessly militates against the acceptance of capital punishment
for murder as a principle valid from the very beginning. _Kant
was correct merely in this, that the fate of the individual eriminal
should not (as in his time was so often maintained) be made to
depend upen indefinite considerations of exped.i'enc?r. For. thl’t:
purpose, his cmotional appeal to the “ categorical imperative
superior to time and space was admirably adapted. )
Since, however, it is impossible to carry out a theory of retribu-
tion, so Kant (although it was not his task really to carry out any
theory) was actually obliged to give up his theory,. which did not
proceed further than aphoristic statements; for, in many cases,
he substituted for the real retribution of like with like a retribution
according to effect or fecling? However, his “ categorical impt-ara—
tive ” involved him in some serious entanglements. ~I.g. an.ﬂle-
gitimate child, being a child contrary .to _1aw, should, strictly
é.peaking, not exist, and consequently it is difficult to declare the
murder of such a child as punishable. The demands of honor -
appear as  categorical imperative ” (is there anything thzﬂ: may
not at some time and under some eircumstances appear as _ cate-
gorical imperative ) ;4 as a result, on the question of duelling, he

: P, 199, 'P.198
+ The guillotine and radical action by the State had also in their time
been moral duties.
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finds no proper avenue of escipe. Here the “ categorical impera-
tives ’ contend with each other and, although they should stake
their life on the issue, they form here an exception.

However Kant’s theory very properly criticized and refuted that
sophistry that the eriminal himself wills the punishment as a con-
sequence, and that it is for this reason justified.* The same ex-
posure, indeed, in a sornewhat more decisive manner, had already
been made by Hobbes and Rousseau. That it so soon afterwards
could have been set up by Feuerbach, is indeed proof of the vitality
of such legerdemain of logic, with which, the solving of the weigh-
tiest problems is so lightly attempted, and ever anew.

§ 86. Fichte. — Like Kant, Fichte made a complete separation |

of law and morality,' and based law upon the correct, although
in itself meaningless, conception of freedom.?

As Fichte based the right of property upon an arbitrarily con-
ceived contract of abandonment by non-owners to the owners, and
as he bases the State merely upon contract, so he regards crime
simply as a breach of contract, 7.e. of the rights guaranteed by
contract. This breach on the part of the criminal, strictly re-
garded, results in & severance of all legal relations between the
State and the criminal, 7.e. the loss of rights on the part of the
criminal. He who is without rights is an outlaw.3 Still the State

$P.203: “If then I enact & criminal law against myself ag a criminal,
it is in me the pure Reason, legislatively giving a right (homo NOUMEnon)
which subjeets myself to the criminal law as a person capablo of erime,
i.¢. a8 another person (homo phsnomenon), together with al! others in
the compact of the citizens. In nther words, not the people (each in-
dividual among them) but rather the court (the public justice), i.e. some
one other than the criminal, establishes the capital punishment, and
certainly the gocial contract does not contain the promise to allow one-
sclf to be punished and thus $o dispose of one’s self and one’s life.’”

! This was characteristic of the peried, which s,ga.'m is elosely related

to Hobbes. Abichi, **Uebar Belchnung und Strafe™ (2 Parts, Erlangen,

1796), would also completely separate moral retribution {divine retriba-
tion) from eivie retribution (eriminal justice). (As to this, see He P,
I, pp. 61-64.) Carl Chr. Brhard Schmid, * Versuch einer Moeoralphilos-
ophie” (Jena, 1790}, distingunished (ef. especially § 397) : coercive evil —
this can be applied by any injured individual znd by the State in his
name, chastisement —- this is an affair of the edueator, making an example

— the authorities are entitled to do this by virtue of the social eontract..

Schmid believes that only the Infinite can punish, i.e. fix a lesser degreo
of happiness in accordance with deserts of character. Kant even had
previously in his ““Kritik der praktischen Vernunft' portrayed punish-
ment simply as moral retribution. As to this see H. epp, L, pp. 24, 25.

_ ? “Grundlage des Naturrecht nach den Principien der Wissenschafts-
lehre” (Jena and Leipzig, 1796), 2 parts., Nothing relative to eriminal
law was offered by Fichte’s later and mystical * Stantelehre, oder iiber das
Verhiiltniss des Urstaates zum Vernunftreiche.”

s II, pp. 113-130.
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does not take complete advantage of these harsh results. [t
can, as a general rule, satisfy itself with a guarantee that, in the
future, the criminal will better cobserve the contract; and it
finds this guarantee in the so-called ““Abbiissungsvertrag” (i.e.
contract of expiation), from which the criminal derives * the
important right ” that he is not declared absolutely without
rights but is to be punished! Thereupon, by virtue of this
“ Abbiissungsvertrag”’, the criminal is subjected to a reformatory
punishment. :

But, as above stated, the “Abbiissungsvertrag * merely consti-
tutes the general rule. There are crimes of such a character that
the criminal does not appear to be able to give a satisfactory guar-
antee of his future observance of the contract. In these cases
“ Abbiissung ” {*“ atonement ”, i.e. punishment in its proper sense)
does not take place; there still continues the total deprivation of
rights, As a result of this deprivation of rights, the State is justi-
fied, for its own security (and, if need be, for the security of the
rest of the citizens), in taking the criminal’s life. But, as Fichte
éxpressly emphasizes, this is not punishment, but rather a police
measure. A purely judicial sentence of death is, according to
Fichte, an impossibility.? And since, if the “ Abbiissungsvertrag ”
did not exist, any action would be permissible against the criminal,
who, in the abstract, has absolutely no rights, he believes that it
is not only right but also expedient for the law, which necessarily
regards the ““ Abbiissungsvertrag ” 2s a benefit to the criminal ®
to also assume the purpose of deterrence.”

Fichte, indeed, had but little conception of the specific conse-
quences upon the individual criminal of the theory of deterrence
and the theory of security. The controversy between Grolmann
and Feuerbach soon enough revealed that these theories did not
harmonize. Fichte made absolutely no attempt to specify what
acts are punishable (deserving of punishment). The most he

¢ 11, pp. 97, 93. | .

511, p. 124, Upon the whole Fichie is opposed to the death penalty.
He justified it only as Cato, according to Sallust’s account, justified the
throttling of the followers of Catiline. ~ Cf. 11, pp. 124, 125. 'The strange
presumption that a murderer is incorrigible is merely an attempt to
harmonize the advanced theory with a prineiple of the positive law which
is eonsidered indispensable. . ' )

* In Fichte, the prineiple of deterrence at times assumesz the coloring
of the principle of the “talic.” Cf. I, p. 100. ‘‘Every one must neces-
sarily stake as much of his own rights and freedom as equals the rights of
others . . . which he seeks to injure (the punishment of equal disadvan~

TII, pp. 99 et seq. o
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proposes, by way of allotting the objective amount (degree) of
punishment, is indemnification in the form of a certain punish-
ment, obscurely defined, by imprisonment in a workhouse.?
According to Fichte, the law in general, and obviously eriminal
law also (as Stahl ® has very correctly demonstrated}, is nothing
other than an external arrangement for coercion, bereft of all
moral ideas, with but one exception — the maintenance of a certain
abstract freedom. Fichte's ideal 1 is that of an “ arrangement
working with mechanical necessity, whereby, from every illegal act,
there results the opposite of its purpose.” ' Consequently a con-
ception such as this, in which the sentiment of the members of the
State amounts to nething, amounts to nothing other than holding
that the ultimate security for the maintenance of the legal system
is found in unlimited police supervision and red tape (with permits
and passports). This is remarkable enough in a philosopher who
had so ardently defended the German uationality against the
French. 1t is nevertheless instructive to that pedantic and false
liberalism which seeks primarily for security against wrongdoeing
and in no manner irusts to natural scntiments. Fichte is also
absolutely lacking in a true historical sense.  Otherwise he certainly
would have realized that that basis for the outlawry of the criminal
which he everywhere ascribes to eriminal law is merely in conform-
ance with the first stages of legal development. _
However, some things may be learned from Fichte. In the first
place, there is involved in this assumption of the outlawry of the
criminal a relative truth well worthy of consideration; it leads

to a valuation of eriminal statutes which is much more correct than

e.g. in the later theory of Feuerbach.* In the second place, the
philosopher has a better perception than many of the jurists soon
to be mentioned, in that he souglhit a basis for criminal law from the
viewpoint of the criminal also. '

811, p. 112. -
:0“ID1e {’é:;losophie des Rechtes™, I (3d ed.}), pp. 230 ef seq.
» P *

it The purpose of reformation is in inextricable contradiction to this
mechanical manner of eoneeption; for according to Fichte thé law has
nothing to do with the understanding. But how there can be reformation
without a change of the understanding, it is difficult to conceive — since
even mere habit cerfainly changes the understanding. Fichte here (II,
p. 114, of. pp. 118, 119), just as is done later by Grolmann, avails himself
of the statement that it is political (?) reformation that is aimed at rather
than moral reformation.

12 The ariminal statute {(if it would rest upon historical necessity and
not upon despotism) should be the limitation rather than the basis of the
punizshment.
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§ 87. Grolmann. The “ Special Prevention '’ Theory. — Grol-
mann’s theory (that of special prevention), ! like that of Fichte,
found the basis of punishment, as against the criminal, in this,
viz. : that, against him who opposes government by law, there may
be a right of coercion, which may go even so far as to include his
destruction. In his search for a moderation of this cocrcion,*
he finds it in the use of a means whereby the one threatening dan-
ger (i.e. the criminal) can, for the future, no longer be regarded as
such. This means is punishment.® :

The eriticism of Grolmann, made by Fcuerbach especially and
by others, that he would make the mere possibility (apparently the
evil intent) of an act rather than its actual commission the reason
for punishment, is, upon closer investigation, not well-founded.
Grolmann, indeed, would prevent future wrongful acts of the crim-
inal, but the punishment is to be directed in reality against the
character of the criminal as revealed by the act he has committed,
from which the commission of future c¢rimes seems indicated as
likely. An evidence of this* (although Grolmann himself does not,
bring it out in his definition of punishment) is the fact that he takes
the unlawful disposition,® ¢.e. the permanent character of the crim-

_inal, as the determining factor in the fixing of the punishment to

be applied, and advances the rule ® that the greater the wrongful
tendency of the criminal, and thus the more dangerous he is for the
future, the greater must be his punishment. The extent of the
wrongful tendency, he sees reflected in the nature of the right
violated by the illegal act.”

Herein the untenability of his entire theory becomes openly
manifest. Criminal law and morals, according to Grolmann’s
conception, have nothing to do with each other. He formally
protests against the assumption that a man should be improved
morally by his punishment.®* Punishment should be directed not
against the wrongful tendency of the heart, but rather against the

. “QGrundsitze der Criminalrechtswissenschaft nebst einer systemat- -
isechen Darstellung des Geistos der doutschen Criminalgesetze” (Giessen,
1798); *'Ueher die Begriindung des Strafrechts und der Strafgesetzge-
bung” (Giessen, 1799). i
.. Cf. *Begriindung”, p. 157. The State would itself become degraded
if without further reason it killed the banished criminal.

3P, 32 $ (f. especially pp. 120 ef geq.

1P, 54. . i sP 121, .

¥ “The more irreparable and important the violated right, then the
more urgently does the interest. of humanity demand the ‘not doing’ of
the act, and the greater the wrongful tendency.”

8P 125. :
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will. But how shall one distingnish them? There can be no doubt
that under Grolmann’s theory attention must be chiefly given to
the individuality of the criminal in the fixing of his punishment.
The answer to the question whether or not he who has once com-
mitted a crime will presumably repeat it or later commit some other
crime, depends more than anything else upon the individuality
of the criminal and the special circumstances of the case. While
Feuerbach often avails himself of sophistry in his attacks upon
Grolmann, yet he is quite correct in maintaining that a code which
can only decide as to men and their erimes in pursuance with broad
lines and general principles adapted to the majority of cases,
presupposes the impossibility of determining punishability in ac-
cordance with the character of the offender. The fixing of punish-
ment in accordance with the importance of the right violated by the
crime is a radical departure from the original principle. The
theory of reformation acts more logically, since it absolutely aban-
dons all fixed punishments, and makes the amount of the punish-
ment dependent upon the reformation of the criminal, which can
not be determined until later.

Grolmann’s “* special prevention ” theory necessarily suecumbed
to Feuerbach’s method of attack. It could not serve as the foun-
dation for real progress in criminal Jaw. The most it could have
done would be to introduce a more lenient ensctment and adminis-
tration of the criminal law in cases where the criminal, punishable
in accordance with a presumed divine justice, might be regarded
as harmless for the future. During the time when the life of the
State is in the process of development, the consideration given to
making the individual criminal harmless is very subordinate, and
one to which the judge who comes into contact with the individual

criminal can even with a wide discretion as to punishment scarcely -

do justice. And so even Grolmann himself realized that he was

being driven into a corner by the attacks of his friend and opponent -
Feuerbach. In his later work dealing with the foundation of .

criminal law, he is considerably influenced by Feuerbach’s ideas
of deterrence. _

~ § 88. Feuerbach. — In contrast with the foregoing theories,
Feuerbach’s theory ! was calculated to serve as a foundation for

1 “Ravision der Grundsitze und Grundbegriffe des positiven peinlichen '

Reehts".(l'?QQ}, 2 parts; also the artiele in the *‘Bibliothek der peinl.
Rechtswissenschaft” (1798), part I, division 2, No. 2; also the work

“Teber die Strafe als Siehenmgsmittel” (1800}; and “Lehrbuch des
o .

gemeinen in Deutschland geltenden peinlichen Rechts™ (1801).
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that positive legislation of which there was at that period urgent
need. :

His efforts are directed primarily towards freeing the criminal
law from the prevailing theories, which regarded the positive
criminal law merely as an imperfect attempt to give expression
to an ultimate criminal Iaw corresponding to the nature of things.
These theories declared a judge to be justified in setting aside a
rule of positive law where it did not seem to be in harmony with
that law derived from general principles. The speculation upon
and the discussion of the purposes of criminal law, and the theory
connected therewith that moral freedom was a prerequisite to the
complete amenability of the criminal to the law, were especially
well suited to justify the above-mentioned method of procedure,
and st the same time to give the judge the necessary appearance
of being bound by the statute. This resulted in that arbitrary
discretion of the judges which has been described in Part I. This
arbitrary judicial power even extended to an increasing of the
penalties; since it was considered that, as the judge in some cases
dispensed with the statutory penalties, so in other cases he was en-
titled to increase the penalties in pursuance of general principles.

As opposed to all this, the issue now was how to strengthen the
authority of the positive law of the statute, and also (since the Caro-
lina, the codification of the common law, had in many respects be-
come impractical) to show how much might be accomplished by a
precise and up to date code. Feuerbach indeed, primarily, had only
the first purpose in view. But the second was a logical and natural
result; consequently it was not merely an accident that Feuerbach
was soon entrusted with the composition of an important code.

His Theory. — Feuerbach’s theory (he also vigorously opposed
the intermixture of theology and criminal law) ? is in substance as
follows: It is a function of the Siate to prevent wrongs. Not
being sufficiently able to attain this object by direct physical

‘compulsion, it is therefore entitled to- use psychological compul-

sion by threatening an evil to those who would commit a wrong {a
crime). This threatening, in itself, is permissible; it violates
the right of no one. But without fulfilment the threat would be-
come ineffectual. Therefore the fulfilment of the threat is jus-
tified. This is so even from the standpoint of the party punished.
Since he had knowledge of the threat of punishment prescribed for
2 Cf. also the criticism of Grolmann's ‘*Criminalrechtswissenschaft”
in the “Bibliothek fiir peinl. Rechtswissenschaft’”, Vol. 2, 8t. 1, p. 366.
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the wrong, which he, even apart from this, was bound to avoid, he
has voluntarily subjected himself to the fulfilment of the threat-
ened punishment.

Feuerbach’s theory accordingly is called the “ theory of psy-

chological coercion ” or the ““ theory of deterrence through threat

of law,” and it is proper so to designate it. But perhaps it would

be more correct to call it the “ theory of the positive law.” The .

punishment is justified by the positive law. - It extends so far
and only so far as can be expected from the operations of a positive
statute, .. a published statute, made known to everyone. This is
the true essence of his theory; deterrence played a more subordi-
nate part.

As may easily be seen, this theory was not entirely original.
In its fundamentals it frequently reminds one of Pufendorf. Butin
its thorough treatment of details it is new and original. Origi-

nality is also a fit word with which to describe Feuerbach’s polemic

against the theory of moral freedom, and his ability to formu-
late laws. In certainrespects Fenerbach and Kant form a parallel.
Both seek a permanent support for criminal law. Kant, however,

in his idealistic fashion, derives our knowledge of criminal law, as .

it were, from Heaven, by means .of apodeictic maxims of eternal
justice, which are without proof or further foundation, -— axiomatic
facts, as he believes. Feuerbach bases criminal law upon the power
of an earthly legislator over the baser impulses of human nature.
Herein there lies a great, although limited, truth. The power of an
earthly legislator and the baser impulses of human nature permit
of a certain calculation, and consequently Feuerbach’s theory ac-
complished a greater step in advance than the grandiloquent
emotionalism of the philosopher of Kénigsberg.

Above everything else, Feuerbach denies that punishment, as =

inflicted by the State, is moral (retributive) punishment based
upon a pretended and, to us incomprehensible, moral freedom ; the
assumption of this moral freedom entailing for criminal law the
most absolute contradictions, as Feuerbach ably demecnstrated.
" Punishment is ciric punishment (i.. temporal, inflicted for pur-

poses of State as distinguished from morality). It is based upon

t¥1c clear pronouncements of the statute, which finds its justifica-
tion, .from the viewpoint of the eriminal, in the latter’s voluntary
submission, brought about by means of the threat of punishment,

and fl‘OI?.ﬂ the viewpoint of the State, in the possibility of deterring .
from crime and thus preventing crime by means of the threat, -
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This threat of punishment has, essentially, nothing to do with the
individnal. With him, only ‘the fulfilment of the threat is con-
cerned ; and this, according to Feuerbach, is somewhat of a second-

. ary matter, and is requisite only that the threat may be effective

in the future.
In this way, Feuerbach was able to increase the authority of the

statute law, and also to effectively demonstrate the subordinance

of the judge to the statute law.® Tor now the issue no longer rests
upon the nature of the individual, which is so difficult to ascertain,
but upon whether or not there is included in the act those char-
acteristic elemments which the legislator has established for every
casc; since it is only these that can be the criterion, in the ab-
stract threat contained in the statute. That which lies in the
heart of the criminal and that which is external, coming from at-
tendant circumstances, are equally unimportant. There must be
but one exception, and that is where the threat of punishment
could not be effective in advance, — where an intelligent decision
of the author of the act in accordance with the baser impulses
against which the legislator has interposed the threat (itself a4 men-
tal impulse) was not possible.

Thus Feuerbach acquired a firm position for answering the ques-
tion as to criminal capacity.! Moreover, since he found the ulti-
mate purpose of the threat of punishment to be security from
violations of tight, i.c. the subjective right of the State and of
individuals, he, at the same time, acquired a criterion ° for deter-
mining the punishability of a crime in relation to its objective or
subjective dangerous character. Objectively, its dangerous char-
acter is appraised according to the importance of the jeopardized
or injured right, and subjectively according to the dangerous na-
ture and intensity of the baser impulse. '

It is apparent that all these principles are easily grasped and
are adaptable to legislative enactment. In their presence, lu-

" mined by Feuerbach’s poiemie, the doetrines of moral freedom and

of indeterminism vanished into thin air. Against all the other
relative theories with their special purposes of punishment (se-
eurity against the individual offender, reformation, ete.), Feuer-

3 ¢f. cspoeially the chicf prineiples in the “ Revision” (I, p. 147} con-
eerning the importance of the eriminal law.

+ ** Reviston”, T, pp. 131 el seq.

5 Herein Feuerbach is t%o:rerruad by the conception of crfiminal law at
that time prevailing, viz. t the only purpose of law was the protection
of cxternal freedom.
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bach invoked that undeniable truth which alone corresponds to
the dignity of criminal law, yet properly restricts it, viz. that crimi-
nal law has its effect not so much through its execution in the
individual case but rather by applying itself to the generality of
affairs, and by establishing certain fundamental principles of con-
duct as inviolable,® —and for these reasons, proceceding dispassion-
a.tcly and in accordance with broad considerations. No restric-
tions, on the other hand, are recognized by the theories of deterrence
by punishment, or of security against the individual offender, or
even of that of reformation. ,
Criticism of his Theory. — Feuerbach was far removed from
that which the great majority usually conceive as the theory of
det.errence, and especially from that brutal theory of punishment
which, in moments of social unrest or danger, would inflict a se-

verer punishment upon a man because others as well as himself have

committed crime. Ilis gradation of punishment is primarily based
upon the importance of the violated right, and only gives second-
ary regard to the impression it will make upon the minds of the
pl}blic at large. Therefore Feuerbach's meaning is completely
misunderstood if we assert (as Hepp does, II, pp. 260 ef seq.)
that according to Feuerbach the statute law is superfluous. As a
pure matter of logic it is certainly correct that according to Feuer-
pach the legal basis of punishment on the part of the State lies
in the fact that the State regards the punishment as necessary,
and that accordingly the propriety of the threat of punishmem;
rests upon the propriety of the fulfilment of the threat (but not
the latter upon the former), It is also true that Feuerbach himself
!ater had to abandon the view of the acquiescence of the criminal
in the punishment which he had earlier adopted.” In this latter 8

¢ There is absolutely no merit in the eritisis
m often made of Feuerh
2gattthe threat of the statuto (more properly of the eriminal law) ehl;msagg
e eg_ upol:l the eriminal, sinee the criminafis governed by his hope of
e\;a ér;egg;;re i};u{}gl:‘;r_[gags a,né{ thlllgﬁgf the statute being ineffective. (Y-
g , i Y ssaal ™, , p- 15) He wh t i

a irlme may indeed cherish this hope, But)how m&ﬂ; gsﬁﬁ:l 'fc? IVI;EES
I;;) Egm%lt the crirae, if they were assured of immunity from punish-
la,?vna.é theeléilibacn}:ehas ggten stated that he did not regard the eriminal
* - an i i
md}sg}nsa{tjle rﬁeans. s prevent crime, although he regardgd it as an

7 ¢f. ““Ueber die Strafe als Sicherungsmittel” 92 ef ;o -
buch”, § 17, IL, § 16, IL, and as to this Hepp, 1L, p. 222 0 Lehr

® This especially weak point was capably controverted by Grolmann,

“Begriindung’*, pp. 10 et se

! s bp- 10, g. Ho who sieals bread, does not enter into

?ﬁlmlet;rtéo hl;;urchas?viilt;. A private individual cannof assum[:: that hﬁ

of oy room pay him ten thaler if he fixes this as the condition
. 432

CuaPTER IV] THEORIES FROM BECCARfA TO FEUERBACH [§ 88

alteration of Feuerbach’s theory, it is apparent that, abandoning
a justification of punishment from the standpoint of the criminal,
it used the criminal chiefly as a means for other ends, — as did
the theory of deterrence by the infliction of punishment, which
TFeuerbach had opposed, and the * special prevention ” theory. It
is also clear that it did not escape many of the vagaries of these
last-mentioned theories, and that it dealt with the criminal, not
according to his individuality but according to a certain arerage
of humanity — since the law does not know anything about the in-
dividuals.

It Feuerbach had arrived at a full comprehension of this, he
would necessarily have discovered that there was not as much op-
position between moral judgment and the criminal judgment of the
State as he believed. (Nevertheless he was obliged to. confess
that everywhere in the criminal law,* moral conceptions and judg-
ments “ intrude.””) He would also have come to realize that these
two kinds of judgments differ merely in this, that the judgment
of the criminal judge tests the morality of the act only to a point
that is certain and easy to establish, and also that eriminal law
presents in broad and general lines the morality of the community. -
TIn that case he would not have been led, as he was, to separate the
law from the popular conscience, nor te justify punishment merely
upon the ground of an alleged utility in threatening punishment or
upon the dangerous character of the act. Nor would he have been
led to base crimingl law exclusively upon the violation of rights
in the subjective sense. He would not have needed ¥ to resort
to his discredited presumption of “ dolus ™ (malicious intention),
in order to avoid the result that a person ignorant of the criminal
statute and its penalties or mistaken in thinking his act did not
come under the statute, conld not be punished on account of
“ dolus ”* (malicious intention) — since deterrence is possible. only
where there is knowledge of the penalties. And, finally, he
would not have been obliged to regard man as committing crime
only for baser motives, nor the legislator as operating solely upon
thesc motives. '

The short work of Thibaut: * Beitriige zur Kritik der Feuer-
bachischen Theorie iiber die Grundbegriffe des peinlichen Rechts "

% “Revision™, I, p- 161. -
1 Offenses against morality which do not at the same time violate &
subjective right, are, aceording to Feuerbach, only offenses subjeet to

polz?elg?)%ulation. Cf. **Kritik des Kleinsehrod’schen Entwurfs”, T, p. 16.
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{which in many respects is excellent, although it seeks to establish
dcterrence as the correct theory in criminal law) 2 lays down the
following sound principle : No eriminal legislation is more success-
ful in attaining its ultimate purpose than that which takes as its
criterion the ordinary conceptions of moral retribution, while the
principle of deterrence, in its consequences (since that evil must
always be threatened which is fitted to deter, and thus as far as
possible to overcome the impulse to crime) necessarily leads con-
stantly to more terrifying punishments and therewith to impover-
ishment and animosity.” Thibaut herewith openly repudiated the
logical results of the principle of deterrence; Feuerbach had al-
ready unconsciously done so, since he desired primarily to appraise
punishability in accordance with the importance of the jeopardized
or injured right* The importance of the injured or jeopardized
right can be fixed only in accordance with the moral valuation of

the public conscience. Deterrence on the contrary is obliged to

take into consideration primarily the greatness of the impulse
to the commission of the crime, and this is often very strong in the
minor offenses.  The practical weakness of Feuerbach’s theory lies
in this, viz. that it leads the legislator at certain times and under
certain circumstances to confuse the former standard with the latter,
and also convinces him that if only the punishment has been threat-
ened by the statute, he himself can not be blamed for its injustice,

Feuerbach’s theory also leads to a frequent confusion of legislation
and right.

12 P, 58,
5P, 98, pp. 82 el seq. '
" This had already been correctly brought out by Schulze, ** Leitfaden

der Entwicklung der philosophischen Principien des biirgerlichen und
peinlichen Rechts” (1813), p. 326.

)',}
Coaprrer V

CRIMINAL THEORIES FROM BENTHAM TO HERBART

§89. Bentham. Romagnosi’s| § 93. The Restitution or Com-

h -of Necossary Self- pensation Theory. Hepp.
%e?gge.o Oe‘i'csted. §94, Changes in_ the Absolute
§$90. Baner. The Admonition Principle of Criminal Law,

The Fastion Czaﬁpﬁa' of the-Absolute
1. The Reaction against Feuer-| § 95. ombinalion of the Absolu
§9 bach’s Theory of Deter- aﬁnd _ Relative TPurposes.
nee. - Schulze, Steltzer. ossl. - o
§92, ngélr? 0(13’ . Z];e{fformation § 96, Herburt's Retribution Theory
founded wpon Delermin- of Hsthetic Judgment.
ismm. Groos, Krause. Geyer. .
Ahrens. Rader.

§ 89. Bentham. — An intercsting parallel and, in many respects,
a valuable completion of Feuerbach’s theory is to be found in the
theory of the famous Englishman, Jeremy Be_m‘.!lam.1 Bentharq
completely abandons any attempt to justify crn-mnal law from the
viewpoint of the eriminal. He simply declares it as an axiom that
crimes must be prevented by punishments; and that since the law
is founded simply upon general utility, it seems :e.uﬂiczent to de-
scribe the punishment as advantageous for the maintenance of the
general legal system, this being obvious. Therefore the o.nly'en-
deavor of the legislator should be, on one hand not to punish acts
whose punishment would not serve a useful purpose, or would
in fact be harmful, and also not to apply those kinds of punishment.

1 As to Bentham, cf. especially Mohl, *“Gleschichte und Literatur der
Staatswissonschaften ’{ Vol. 3 §1858), pp. 595 et seq. Conceimng ]];l’s
‘theories of punishment, ¢f. Hepp, '* Gerechtighkeits- nnd Nutzungst, eoneltlh ,
p. 50. - The matters considered in the text can be found, apart fl'li[ll le
original editions of Bentham’s collected writings, Ecadahly and elever! yt
collected in tho **Traité de législalion ecivile et pénale, ouvrage egsl
des manuserits du M. Jérémie Bentham, par Hi. Qumnt {Pans,ll tha.)t’:
3 vols. Feuerbach himself declared (*'Lehrbuch”, § 18, No%?l ll) 4
Bentham’s theory substantially corresponded with his own. [The {?3111_9
authot’s asoount of Bentham’s theories, here given, does not do justice
cither to the seientific importanes of his gqagtlon or to its actual in huenﬁe
on the Continent. See more fully the ntu}ue_of Bentham by Jo RE ]
Zane, in Vol. II of the present Serics, ¢ Great Jurists of the World.”” —Xp.]
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which would attain such a result, and on the other hand to threaten
harmful acts with sufficient and effective punishments. Accord-
ingly Bentham, in masterly fashion, analyzes to their extreme rami-
fications the actual or presumed evil which arises or could arise
from acts actually or possibly coming into consideration as offenses.
He also investigates the effects of the punishments which might
possibly be applied. The question of the degree of punishment
herein assumes a snbordinate position, Thus, less than in Feuer-
bach, is there to be noticed the contradiction which lies in attrib-

uting more or less of a punishable character to aects in accordance

with the greater or less importance of the injured or jeopardized
relation of life, and in the theory of the subduing of mpulses to
crime by threat of evil. But, as everywhere in Bentham, one is
obliged to accept much that is erroneous and distorted along with
his numerous ideas that are truly profitable.

Romagnosi’s Theory of Necessary Defense. — Romagnosi’s

theory in many of its aspects agrees with that of Feuerbach, but
in others it is quite different. This is the theory of ‘ necessary
defense "’  and was first advanced in 1791, though it did not ac-
quire influence in Germany until later.?

? “*Genesi del diritto penale.” Translated into German by Luden,
* Bomagnosi, Genesis des Strafrechts’ (2 vols, 1833).

- 1 Among the adherents of this theory are: Martin, “ Lehrbuch des
deutschen gemeinen Criminalrechts” (first published in 1812); Carmi-
gnani, ‘‘Teoria delle legei della sicurezza sociale” (3d%ed. 1532, Pisa),
Pp. 47 ef seq.; furthermore, 4. Franck, **Philosophie du droit pénal”,
cf. especially pp. 115 ef seq. Necessary defense of the community, since
it need not be completely analogous to that of the individual, is reducible
to & coercion o repair an intended moral injury. In reality, Franck's
theory of necessary defense is identical with the ‘*restitution theory’ of
Welcker. But in addition thero is present in Franck (p. 120) the founda-~
tion laid by Fichte. Carrara, * Programma del diritto eriminale’ (ed. 5,
Lucea, 1877, II, §§ 608 el seq.) may also be called an adherent of the
theory of necessary defense. However, he deduces criminal law not as a
right of the State but rather as a right founded upon “‘Necessita della
umana natura’ (§ 608). The State has the right to punish merely so
far as it aceomplishes that legal protection (*‘Tutela giuridiea™) which
1s entrusted to it. Carrara stands upon the basis of the old law of nature
and the logical consequeneccs of hiz view would accord therewith, to the
extent that eriminal law (which it is stated in § 612 is to maintain human
froedom) may not be applied merely to promote the welfare of the State.
The diffieulties inherent to this theory of “difesa’" or of * tutela giuridiea™
are too easily dismissed by this famous and wseful writer, whose theory,
since it fixes as the goal of punishraent the attainment of peace (of the
party wronged and of the citizens), is completoly reversed in the * restitu-
tion theory™ of Welcker., From defense ealeulated to operate in the
future, there does not necessarily follow (as Carrara, p. 614, postulates) the
Justifieation of any admeasurement of punishment whatsoever. We would
gladly express-our approval of the several excellent statements of Carrara,
but a separate volume would be requisite for this purpose.
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Romagnosi separates himself from Feuerbach by very properly
refusing to give recognition to the doctrine of a voluntary sub-
mission by the criminal to. the punishmént. Such agreements he
characterises as. figments of the imagination. In his conception,
punishment is simply defense against future injuries, which might
be committed either by the criminal himself or by others. The

- right of defense, as he undertakes to explain it, is merely one ele-

ment of the right to life and all other rights. When man was in
his natural solitary condition, the right of self-defense, indeed,
would cease at the same moment as the attack. But when human
society came to exist, there arose from the impunity of the' indi-
vidual making the attack a new danger both for the party attacked
and for all others,t — a danger for which, as the natural conse-
quence of his attack,® the criminal is liable. In other words,
there arose the right of punishment, which of course has no purpose
other than that of deterrence.® This last-mentioned line of
thought brings Romagnosi to the same conclusions as those reached
by the theory of Feuerbach. Moreover, like Feuerbach, .Roma.-
gnosi falls into the error of assuming that it is inaccord. with the
principle of deterrence to establish more severe penalties -wh_ere
rights of greater importance 7 are attacked ; whereas the principle
of necessary defense, as a matter of fact, would require t.he same
penalty for each and every aggression, if it could not. in some
other way be prevented. This last deduction is recognized even
by Romagnosi himself, since, according to his conception, there
really arises only one right, which appears in its sundry phases
along with the various other so-called rights. .
Difference between Romagnosi and Feuerbach. — Romagnosi’s
conception, however, is to be distinguished from that ‘ff .Feu-er—
bach by the fact that while he, like Feuerbach, makes a distinction
between law and morality,® he does not regard them as absolu.tely
separate. Yet, on the other hand, for this very reason he fell into
a fatal error which Feuerbach was able quite easily to avoid, and
against which, as we have seen, he very emphatically and effectively
undertook to warn his contemporaries. Romagnosi regarded the

1 §§ 221, 251 et seq. The eonception of punishment as atonement is
expressly repudiated. 45. _

® §§ 46, 47:&11 § 305

& (f. especi . : B

T hesep:tta,eyl;s should show a stronger criminal tendency. § 1367.
Romagmnosi, just as Feuerbach, takes the average human being as the
basis of caloulation for his punishments. § 1386.

6 8§ 922, 1385, _
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so-called moral freedom of the criminal as a prerequisite for his lia-
hility to the full penalty of the law. His ““ malvagita ”’ ? is nothing
«other than this moral freedom; and closely connected with it is
his error of ascribing the basis of the crime, not to the self-love of

‘the eriminal, but rather to unnatural impulses. Here Roma-

gnosi’s theory goes absolutcly astray.

Defects of the Theory of Necessary Defense. — There are other
Tespects also in which the theory of necessary defense is not sat-
isfactory. Tts falsity does not lie so much in the fact that the
necessary defensc ends as soon as the attack does; since this, if one
consider 1t closely, holds good only under conditions where the
administration of justice is very certain, and where this is not
the case, the party attacked can so extend his defense that the
aggressor will be rendered harmless in the future. The falsity of
the theory lies rather in the fact ° that the criminal in reality is not
always punished because of his own baseness but because of that of
others. If these others were morzlly perfect, they would not allow
the baseness of the criminal to lcad themastray. Thus the criminal
must suffer for theothers ; thus the theory of necessary defense is no
more just than that of deterrence. Moreover, it has the evil of
gravitating towards the theory of security against the individual
criminal, — a theory which in its strong personal tendency necessa-
rily leads to despotism. Proof of this is given by Romagnosi’s arbi-
‘trary and false provisions relative to the degree of punishment.®
__ Oersted. — There came ahout necessarily a reaction against
Feuerbach’s theory, and especially against his absolute separation
of law and morality (which Romagnosi had already repudiated).
To every unbiased ohserver the relation between criminal law and
morality is too manifest. The adherents of Feuerbach’s theory

were in this respect obliged to make some revisions. Thus the

Danish jurist Ocrsted, at the very beginning of his valuable and
famous work “ Ueber die Grundregeln der Strafgesetzgebung ',

® Cf. especially § 473.
’lr Thus particularly Hepp, 11, pp. 716 et zeq. )
The founding of punishment upon the disadvantageous resulis of

&bﬁence of punishment is, as a matter of fact, a “petitio principii.” It
is as if one designated the absence of 8 dam as the ecause of a flood, and
therehy hy‘pothecated that there should have been a dam at the pla‘ce in
que\gt}?lnhom quod erat dgmoﬁstrandum.”
. magnosi’s work, which is a maze of dialeetieal argument, and
:)sf (ggf:l :nu;:;li t:ﬁous, %horeBma.y also be found many exesllent priz::eiples
. e, ¥ = 1 1 1] 11t
Ponala ek, YoLe —E?}) oretiini’s critique of Romagnosi in “ Rivista

% Translated from the Danish (Kopenhagen, 1818).
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declares that, according to his view, criminal laws are rooted in
the moral laws.® He thus casts overboard the erroneous view of
Feuerbach which regarded a criminal sfatute as a necessary pre-

‘requisite for a punishment,' and also Feuerbach’s doctrine of a

voluntary submission of the criminal to the punishment. ‘But,

" ag already remarked, the abandonmént of this last-mentioned

doctrine destroyed the scientific unity of TFeuerbach’s system, and
the defense undertaken by Oersted against the reproach of having
the characteristics of a Draco which was cast upon the system
of Feuerbach as being its ultimate result,!® is just as little effective
as that by which Feuerbach himself sought to avoid this same re-
ault. - Where Oersted breaks away from the logical deductions of
the theory and accepts milder punishments because popular senti-
ment does not desire the harsh penalties required by pure deter-
rencc, he is saying nothing other than that popular sentiment
repudiates the results of the theory of deterrence, and thereby
repudiates the theory itself.”” :

§ 90. Bauer. The “ Admonition” Theory. — The * admoni-
tion ” theory of Bauer is also regarded as a modification of Feuer-
bach’s theory of deterrence.! Yet Bauer, by proceeding on the
course on which he began, might have accomplished more than
2 mere attenuation of Feuerbach’s principles, as his theory is des-
ignated. It was the severity and the erroneous conclusions of
Feuerbach’s theory which led Bauer to his attempt to modify it.
Bauer, like Feuerbach, made a distinction between the purpose
of the criminal statute and the purpose of the infliction of the pun-
jshment; and, like Feuerbach, he justified the latter not upon
some relation already existing between the individual and the
State, hut rather solely upon the existence of the criminal statute
or the positive legal rule?  Still, the difference between Bauer and.
Feuerbach is one deeper and more far-reaching than even Bauer
himself perceived. The “ admonition ” of Bauer ? is not an effect

1 Of, espocially p. 5.

15 Especially p. 109,

16 Pp, 149 et zeq. . . v

17 Qorsted’s attempt to -unite the *“special prevention theory’” with
Teunerbach’s ‘theory of deterremce™ is a complete failure. Cf. Hepp,
IE, pp. 590 ef seq. .

1 ¢f, “Tde Warnungstheoric nebst einer Darstellung und Beurtheilung
simmtlicher Strafrechtstheorien” (1830). Also an article pub}}shecl b
Bauer in 1827, in the ** Archiv des Criminalrechts”, pp- 420472 (“ Versue
einer Berichtigung der Theoric des psyechologischen. wangzed’ ).

T “Warnungstheorie”, p. 44.

3 ““Moneat lex priusquam feriat” p. 130.
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upon the baser impulses (or, more correctly, a paralysis of the
same) produced by the threat of the punishment. For (as Bauer
very correctly remarks) by no means all crimes have their origin
in the baser impulses. Crimes can also arise from political or
religious fanaticism, Z.e. from an erromeous comprehension of
moral duties.* The “admonition ” in the conception of Bauer
affects the moral as well as the baser nature of man,’ and is rather
the reflected image of the value of the legal system. The legisla-
tor holds up before the citizens a picture of the liability to punish-
ment of the crimingl acts; and the measure of the puhishableness
he derives from the importance of the individual legal institution or
legal interests which are jeopardized or attacked by the act of the
criminal $ '

.li‘mm this point of view, Baucr, unlikc Feuerbach, concedes the
criminal punishment of acts which violate no subjective rights

but which indirectly undermine the legal system.” Yet, although

Bauer (as above mentioned) repeatedly maintained that the © ad-
monition ” of the criminal statute also affected the moral element
of man, he was unable to discover a relationship between law and
morality.? Since he repudiated Feuerbach’s view of the voluntary
§ubmissi0n of the eriminal to the punishment,? his theory ended
in a renunciation of a philosophical justification of punishment, and
thl{s in a justification merely by reference to the positive law (i.c.
ultllmately again shifting towards the viewpoint of Feuerbach),
which is at least open to question.!® Tn striet analysis, the legis-
lator can threaten eny evil by way of punishment, and if the
threatened evil is inflicted, the criminal upon whom it is inflicted
may not complain as to its injustice. This freedom of the legis~
lator, according to Bauer’s prescutation, is not limited by regar(i

for historical tradition, and is, jndeed, limited only by the con- °

sid_eration that possibly too severe penalties are less effective. This.
reliance upon the positive law is something totally different from
th(.: “ a.dmoniti.on 7, the operation of which is to be seen only in the
voice of conscience. In spite of its fair promise to find a better
principle, the conclusion of the admonition theory is merely a re-
production in paler colors of the theory of Feuerbach, or, as Heinze:
puts it,! a rechristened theory of deterrence. '

4
I3y B o
¢ Pp, 128 ef seq. 'P. 83,

10 CY. pp. 226 el seq.; p. 233,
U In Von Holtzendorffs “Handbueh”, I, p. 268.
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§ 01. The Reaction against Feuerbach’s Theory of Deterrence.
Schulze. — Of those writings which were published in oppositicn
to Feuerbach and Grolmann and sought to establish again the
relation between law and morals, the most impertant and the most
valuable in criticism of principles, is that of the philosopher, G.
Ernst Schulze: “Leitfaden der Entwickelung der philosophischen
Principien des biirgerlichen und peinlichen Rechts ”, published in
1813. Schulze’s combination of his ideas with the formal theory
of necessary defense has unfortunately led fo his theory being
regarded as merely a slight modification of the other, and for this
reason it has not received the attention it deserves. :

Schulze regarded morals as the principal eriterion in determining
the range of punishable actions. Consequently, he does not make
a specific distinction between juristic guilt and moral guilt; he
regards the punishable character of an act as exjsting indepen-
dently of the statute law.! Without any special predilection for
dealing with definite varieties of punishment, he cxhibits as the
chief purpose of punishment,? not the evil which may be inflicted
upon the criminal, but rather the express designation of the erime
as an act prejudicial to the progress of humanity.? But instead
of proceeding from this basis to determine how the morality exer-
cised generally by the State, and which must coerce the individual,
is to be distinguished from the morality of the individual, and thus
founding the specific character of law as opposed to-morals in the
ordinary sense, Schulze suddenly substitutes the principle of neces-
sary defense (or protection of the legal system). The criminal is
punished because punishment is a means to restrain both him and
others from doing further damage. 'This opened the door to criti-
cal objections. That punishment is not necessary defense in the
ordinary sense is, as already remarked, easy to demonstrate. For
this reason Schulze’s other and more thoroughgoing ideas were
overlooked, and consequently his book actually had little effect.

Steltzer. — In the meantime, in Steltzer’s *“ Kritik 7’ of Freiherr
v. Egger’s draft of a penal code for the Grandduchies of Schleswig
and Holstein,* the Fichte-Grolmann doctrine is found, with a fun-
damental change, viz. punishment was to be regarded as a means of
reformation. According to Steltzer, punishment did away with the
t Pp. 378 ¢t seq.

2 P, 52; p. 353 note. i
# Sehulze also gives an excellent oriticism of the theories of deterrence,

reformation, and retribution. :
11811, 2 Parts.
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otherwise existing necessity of excluding the criminal from the legal
community; since by reformation of the offender it secured im-
munity from him for the future,* But a presumption of reforma-
tion should be determinative in the fixing of the amount of punish-
ment. Since the uncertainty of a moral reform ¢ by means of the
State and its agencies is self-evident, Steltzer speaks of effecting
a juristically reformed attitude 7 on the part of the party punished ;
he seems not to have realized that this is an impossible conception.
Punishment, according to Steltzer, is essentially a continuing

suffering by deprivation of liberty.® Steltzer did not attempt to

designate precisely the acts which are punishable in accordance
with his principle; but generally speaking, he regarded all acts
as punishable which imperiled the rights of others.®

Apart from the objections to be noticed later, which could he
urged against any punishment having as its principal and primary

purpose the reformation of the individual, Steltzer’s theory of ref-
ormation lacks a foundation, in so far as he was unable to establish -

punishment against the criminal as a right.  He conceived it rather
as a rule imposed upon the State by necessity. There is no nced
of such a basis if the punishment is contemplated not as an evil
‘but rather as a means of education.

§92. Theory of Reformation Founded upon Determinism.
Groos. — The theory of reformation was taken up also from the
standpoint of medicine and natural science by Groos, and from a
gencral philosophic standpoint by Krause and the adherents of
Krause’s philosophy, notably Ahrens and Réder.

Groos ! regarded the criminal as a grown-up man in need of
further training. A crime he regards as a piece of roguish mis-
chief (* Bubenstiick ”)2 His investigation of guilt was, on the
one hand, influenced by an understanding, due to his experience
as a physician of the insane, that crime and insanity border upon
each other and are at titres hard to distinguish. Also (in accord
with the Greek philosophy) he sought for guilt not so much in the
will as in & defective understanding of the good. Thus, his theory
rested upon a clearly defined determinism. Man acts necessarily
and only according to motives, although these motives are often

Pp. 8 "P. 129, 7P. 37.

. 8, 13. o
:P. 11. The death penalty is justified as an extreme method of

obtaining securiiy.
9
L “Der Bkepticismus in der Freiheitslehre™ 1830.
2 0f. p. 140,

442

CHarrER V] THEORIES FROM BENTHAM TQ HERBART {§ 92

quite obscure. But these motives are not moral® Man's deci-
sions are based on his intellectual conceptions. He desires the
good and can desire nothing else. Qnly he has often a false con-
ception of the good, as when he deems it good to purchase his own
advantage with another’s disadvantage. . He makes a false calcu-
lation. Consequently the question is simply, through education,
to bring about in the criminal a different conception, or, as we may
say, a different standard for his course of action.

To be sure, there thus disappear, as Groos himself points out,!
the conceptions of merit and guilt. * But since the former owes its
origin to our pride, and the latter to our desire for vengecance,
their disappearance is not to be regretted. Nevertheless, accord-
ing to Groos, criminal law and morality in no way lose their funda-
mental principles. On the contrary, in accordance with the
deterministic doctrine these principles are more sure in their opera-
tion, while the usual doctrine of freedom of will openly admits
the possibility of even the trained and educated man continning
to revolt against law and morals. Groos’ conception allowed de-
terminism to exercise a very effective influence over criminal law.
The extent.of the offender’s capacity for ideas, as exhibited in his
mental operations, should be studied and taken account of by the
legislator and jurists, in order that, through chastisements and
deprivations, the offender may perhaps be transformed.

There is, however, no foundation for the charge that Groos
confuses crime and insanity. Ile exprossly says that the respon-
sible transgressor of the law is amenabl- to the influences of im-
provement of his understanding and of deterrence, while for the
lunatic such influences are unavailable and he must be subjected
to medical cure. But the fallacy and error of his doctrine consist in
its absolute exclusion of the idea of merit and guilt, without which
practical life and the law (which represents one side of life) cannot

# Pp. 53, 77, 78, 90, 128. (roog desighates his doterminism (p. 53)
in contrast to the mechanical baser determinism as a higher and religious
determinism which, by him as the original source of good, is derived from
a divine intelligent impulse born in man. According to Groos every
human being of necessity sirives for the good. Related with the idea of
Groos and the ““Phrenology ™ of Gall, but far more crude than the former
is the foundation of eriminal law in Penkwardt, * Psychologie und Criminal-
reeht” (1863). Dankwardt proceeds from the acceptance of an absolute
lack of freedoma in human beings and eonecives eriminal law as a means,
(1) to satisfy the undeniable natural impulse of the injured party for
vengeance; {2} to climinate danger for the-community. He explains the
mitigation of punishment in advaneing eulture as a softeming of the
natursl impulse to revengo (destroy). : :

1 P. 25, )
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exist. Even conceding that there generally dwells within man an
impulse towards the good and rational (a point contested by
Theology), there still arises the question whether this is not, per-

haps, for the reason that the individual’s belief in his own respon-

sibility cam mever be entirely extingumished, The weakening of
this thought * will undoubtedly lead to the spread of cvil.- More-
over, let no one think that, from highly developed determinism a
humane criminal law will readily arise. From the remark made by
Groos that, under some circumstances, even capital punishment.

_ is justifiable, it is evident that.a different method of estimating the -

cfficacy of the means of educating. the offender might lead to
harsh penalties and the frequent application of the death penalty.
But Groos had never made an attempt to define the limits of crimi-
nal actions and to demonstrate the possibility of a sufficiently
definite criminal law based upon his theory, Here his theory
was subject to all the charges which Feuerbach had justly made
against the theory of Grolmann.®

Krause. — Krause,” who in other respects was not an adherent '

of determinism, regarded punishment as 2 means of education (z.e.
not in its nature and purpose as an evil). He who was undergoing
puaishment, was under guardianship like the immature., The
State has the right to interest itself in the development of the im-
mature, in the reformation of the morally depraved will. Accord-
ing to Krause,® there can be no such thing as a legal authority to
infliet evil, as such, and thereby cause Suffering. These theories
have their deeper foundation, on the one hand, in that absolute
value placed upon the individual by the philesophy of Krause,
which forbids an employment of the individual solely as an instru-

5 Cf. also Jarcke’s polemie in Hilzig's “ Zeitschrift fiir die Criminal-
rechtspflege in den preuss. Staaten” (1829, Vols. 21-23).

¢ 11 will not be necessary to take up carefully those erroneous doetrines
which are indispensable as a basis for exaet observation in the sense of
natural science, — doetrines which regard orime as a consequence of a
mental prefiguration of the eriminal (George Combe). Conecerning this,
and especially in opposition to the results of the mental doetrines of Gall,
of. Mittermaier, in “Neues Archiv des Criminalrechts™ (1820}, pp. 412
et seq.; Hepp, II, pp. 646 e seq.; Franck, ‘' Philosophie du droit pénal®,
pp. 64 et seq. A new attempt at a founding of eriminal law upon the
foundations laid by Clroos is that of Karel J. Rohan, “*Ein Versuch ilber
die Entstehung und Strafbarkeit der menschlichen Handlungen' (Wien,

1881). But here determinism ie made use of in the zense of Fenerbach’s

“theory of deterrence.” o
[See § 102, post, for thiz group of theories. — Ep.]
T Cf. eapecially Karl Christ. Friedr. Krause, “ Das System der Rechis~
philosephie’’, ed. Rider (1874). )
* Pp. 457, 532.
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ment '(_)f the civil community; and, on the other hand, in that
solidarity of interests of members of the community, which Krause

- so frequently emphasizes, and in accordance with which the com-

munity must interest itself in the training and culture of its individ-
ual members. E _ '

Ahrens. — Ahrens ? gives to this theory a coloring which touches
even its absolute foundation; for he regards the purpose of the
punishment as the restoration of the violated legal order of things.
But he found this restoration of the legal order. only in the per-
sonality of the criminal and not in an effect upon others. Con-
sequently, rejecting all absolute theories (which he regards as
amounting more or less to retribution}, he designates his theory
as the theory of reformation, and effectively defends himself
against numerous obvious objections. '

The first of these objections consists in the criticism made
against theories of reformation in gencral, viz. that they confuse
the standpoints of legality and morality. Attention to reforma-
tion involves solely the latter, — reformation has no place in a
legal decision. In opposition to this, Ahrens justly observes that
a decision as to guilt presupposes a certain moral consideration.

The second objection is that, under the theory of reformation,
crimes committed in a rebellion must remain unpunished, since
it is certain that their author will never again commit them. To
this Ahrens in & sense answers with justice: “ Where a man’s
proper power of will has shown itself so weak that, through emo-
tion or passion, it gives way to a crime, e.g. homicide, can certainty
exist that he will not again, through his passions or emotions, yield
to further or similar crimes? This must be answered in the
negative, and for his reformation a full period of time will cer-
tainly be nceessary.”

Tlowever, the theory of rcformation can never defend itself
against the objection that the execution of penalties, even when

" done in the most humane and advanced manner, must necessarily

differ specifically from the training of the immature. The teacher
must deal with the pupil solely with the viewpoint of advancing
him. If this were done by the State in respect to the criminal,
then, for those classes among which crime especially arises, the
punishment would be something to be welcomed. The State
would improve the individual, but would encourage the masses

* . “Naturrecht oder Rechtsphilosophie’’ (6th ed., 1871), II, pp. 448
el zeq.
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to the commission of crime. This is impossible to contemplate.
Punishment can never be completely relieved of its character of
disgrace, which (however leniently yet positively) must manifest
itself in the treatment of persons given a significant sentence of
imprisonment, There is no substantial merit in the reply that we
are yet far enough removed from such an enticing arrangement of
our penal institutions, and that there is for financial reasons little
to be feared in this respect. According to the theory of reforma-
tion, such hindrances to a better treatment of convicts must, as
far as possible, be eliminated; even these efforts, for that matter,
if carried through regardlessly, would, little by little, remove from
popular usage the idea of guilt, and substitute the notion of ** de-
fective training ” for which the offender is not to blame.

1f the theory of reformation is carried to its logical results, as,
in fact, was done by Ahrens, this elimination of the conception
of guilt involves further that the decision of the judge must al-

most entirely lose its significance; for the duration of the punish- .

ment (and even its kind) would be fixed not by the statute and the
judge, but rather by the observation and discretion of the prison
officials. Such a system of punishment would undoubtedly result
in hypocrisy and arbitrary action, and would necessarily seem odious
to a people who still cherished freedom in its ideal sense. It would
deprive the people of the satisfaction of seeing a base, contempt-
ible act sufficiently branded as such by the State. The consistent.
theory of reformation is merely the theory of advanced despotism ;
can any one deny that such a theory can be excessively cruel?
Moreover, it is not apparent why punishment should be limited
essentially to wrongs. Perhaps, from the moral standpoint,
everyomne is susceptible of improvement, and since pusishment is

no evil but rather a benefit, then better punish too much than too -

little.

Roder. — Rider 1 sought to give greater definiteness to the
theory of reformation by his statement that the purpose of punish-
ment lies in the elimination of the actually proven immoral will;
wherefore, everyone may be placed under supervision (z.e. criminal
supervision) exactly to the extent that be has manifested a will

10 Cf. Rider, *“Zur Rechtsbegriindung der Besserungsstrafo’ (1846);

“Grundziige des Natturreeht” (2d ed. 1860-1863), T1, pp. 163 et seq.; -

“Dor Strafvollzug im Geiste des Rechtes” (1863); ‘‘Besserungsstrafe
und Besserungsanstalien als Rechtsforderung™ (1864); ‘'Die herr-
schenden Grundlehren”, Ep. 97 et seq.; ‘' Krtische Vierteljahrssehrift
fiir Gesetzgebung und Rechtswisscnschaft’® (1869), pp. 375 ef seq.
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inclined to wrongdoing.! But there is no identity between the
extent of the wrong and the duration of the unlawful or immoral
will, and they in no way run parallel. A reformatory punishment,
to be consistent, can and must be pursued only so far as an improve-
ment (presumptive at least) is obtained ; it can never, at least only
occasionally, be generally and certainly fixed by statute or judicial
decree. The above-stated principle is, thercfore, only a sophistry
with which Roder (whe is really of value in the problem of prison
systems) deceived himself ; the possibility of shortening a sentence
that has been pronounced because of the subsequent improvement
of the convict can never have more than a relative justification.
‘While Rider, in order to maintain the character of actusl punish-
ment for his educative penalties, speaks of the “ untaught simple-
tons ”’ ¥ who are to be thus educated, he thus conceals the further
obnoxious logic of the theory of reformation, viz. that the desir-

-able things in life must be conferred upon the delinquents, if we

can manage to raise the needed funds, whenever these good things
would help to reform the said delinquents, and although the great
mass of honest people in the world have to get along without them.
The theory of reformation ¥ can never free itself from the reproach
of raising an exclusive cult of the individual ™

§ 93. The ‘* Restitution ” or ** Compensation ’ Theory. — The
so-called ‘‘ restitution theory * or * ecompensation theory ”’ which
has heen worked out in an interesting manuer especially by
Welcker,! is in reality merely a collection of the various relative

" theories, especially of the theories of reformation and of deter-

rence. However, the theary of deterrence appears in such a mild
shape and form that it is similar to those theories which would
merely designate, by means of punishment, certain limits which a
man’s course of action must not violate. In order to justify the

u ¢y espeei?;]g';‘(}rundlehren”, p- 99 2P, 107,

% Carrara, del diritto eriminale”, II, 619 very aptly

-states that the uncertain duration of ithe punishment resulting from the

princ{ple of roformation completety destroys its moral effect “forza
morale,”

14 Tneidentally the reformatory punishment ean also he pushed in the
contrary direetion, if one argiies that the conviel must not be sct free unfil
he has rcformed and there is no danger from him for human soelety.
The legal system in the State does not nced te secure absolute safety from
violations of law and injuries, and it is not able to do so.  That dangerous
men must he set free is no reproach against the other eriminal theories.

1 “THe letzen Grinde vom Hecht, Staat und Strafe™ (1813). Cf.
also Welcker, ““Die Universal- und die juristisch-politische Encyclopiidis
und Methodologie” (1829), pp. 573 et seq. The citations refer to the
former work.
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punishment from the standpoint of the criminal, he joins to this
theory the contract theory of Fichte, although in a more moderate
form and not designated as such. The violation of a right con-
tained in the crime creates an obligation to make indemnification.
The criminal docs not (as Fichte would have it) become completely
without rights, but only to the extent that the community possesses
an absolute right over him, since it can hold him to compensation.?
The damage occasioned by the crime may be either material or
ideal (or both at the same timc). The material damage was the

object of the civil law, while the ideal damage was the object of the

criminal law, and its indemnification is the punishment. This

latter is accomplished in the individual? Through the commis-

sion of the crime the criminal exhibits: (1) an evident absencc of
lawful intent and of its principle, a lack of consideration of moral
values and of the statute law, a lack of that predominance of

reason necessary for legal relations (the legal system); (2) espe- -
cially, a superabundance or too great strength of baser impulses - -

and an absence of harmony between these impulses and the re-
quirements of justice. In the other citizens the crime produced
(without any fault of theirs): (1} a lack of respect and confidence
in the criminal, who through the crime has become disqualified
as a member of the civil community; (2) a violation and destruc-
tion of their lawful will. The non-observance of the statute en-
courages the baser impulses of the others to the like commission
of wrongs. Especially is harm done to the mental attitude of re-
spect for the law on the part of the party wronged, who fecls that
the crime is a disgrace in so far as it is not avenged or expiated.
Accordingly there are seven proper purposes of criminal punish-
ment:* (1) Moral, (2) Political improvement of the criminal,
(3) Restoration of the respect and confidence of his fellow-citizens

towards the criminal, (4) Restoration of the proper mental attitude

of regard for the law on the part of the citizens, of their moral and
political respect for the law, (5) Restoration of the honor and es-
teem of the party injured, (6) Restoration of his mental attitude of

P, 249, “If a member of the social union . . . in eontradiction to

himself and his deliborate avowal” {Weleker bases the State and lawupon -

a contractual declaration of individuals) ‘ violates the legal relation and
inflicts injury upon it, then it is the first eondition of his legal existence,
his foremost legal duty . . . to make the greatest possible reparation.”’

* Cf. p. 262. ““Tn so far as the criminal for his part has econtributed to’

the lessening of respect for the law and to the incitement of base impulses,
a punishment for arousing abhorrence of the crime and deterring from its
mr:lr}r{lsgl(%n ia legally permissible and necessary.”
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regard for the law, (7) Purification of the State from the com-

- pletely pernicious member.

There is no merit in the objection raised against this theory
that ideal injury can not always be shown, and does not invariably
exist, and that, for this reason, 1t is improper for Welcker to place
this ideal damage on an equality with civil law damage, which is
invariably only indemnified when it is proven in the individual
case.® The law can, aud to a certain extent must be, satisfied with
that which holds good in the majority of cases; a further search
as to whether the result in question holds good in each individual
case would be too difficult, and indeed would often fail in its purpose.
Moreover, purely civil law methods of reckoning damage are de-
rived from fundamental principles of custom and expediency;
it is certainly not to be denied that unpunished commission of of-
fenses (as well pointed out by Welcker) would gradually result in
the dissolution of law, morality, and the State. The civil law tol-
erates inexact calculation of damage only because it is an evil which
is difficult to avoid. In criminal law, however, justice would go
completely astray as a result of a too exact discussion of the con-
sequences of the individual crime.

But, despite this answer, Welcker’s doctrine contains a fallacy.
For, although he maintained a moral basis for the law, and (though
perhaps not with sufficient clearness) designated the law as morality
practiced by the community and enforced upon the individual, yet

he conceives punishment not as a necessary reaction of morality

against the immoral act, but rather as based upon the effect upon
the eriminal himself, upon the injured parties, and upon others.
Now this unfortunate effect of crime upon others and upon the
injured partics does not come about, as Welcker believes, without
their own fault. It is rather the sign of a merally imperfect con-
dition, of a condition not yet relatively well advanced, if the commis-
sion of a crime or the wrong donc by the crime constitutes an incite-

‘ment to the commission of a crime. The ideal damage can not in

every case be charged exclusively to the account of the criminal, and
consequently, according to Welcker, the criminal is really punished
to make an impression upon others. The attempt made by
Welcker to base the punishment directly upon the wrong is also

§ Thus particularly Heinze, pp. 279, 280. If the statement in answer
to this objection, given in the text, is correct, then Weleker is relieved
from the deductions made by Heinze, viz. that according to Weleker's
theory the criminal statute may not eontain definite penalties but rather-
the aseertainment of the harm must be left to the judge.
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unfortunate. Reformatory punishment, even less than deterrent
punishment, is not to be derived from a violation of a right (as

Welcker would in part derive his punishment). How the State, .
if it may not directly enforce morality upon the individual,® ac-

quires by the wrong of the criminal the right of reformation, of
compulsorily restoring confidence in the criminal, is not clear.
Moreover, the results of the principle of reformation necessarily
come inte conflict with the principle of producing the nccessary
effect upon others. And finally, the indemnification of the so-
called ideal damage furnishes a perverted eriterion of the punish-

able character of an act. As Heinze correctly points out: “ The -

disgust of the citizens at the act, the gencral disapproval of the
crime, if it cxisted also for the punishment (which in the worst
crimes will scldom be the casc), would bring about not an increase
but rather a lessening of the punishment.”

Neverthcless, only a slight modification was necessary, in order to
attain a simple and true path for the foundation of criminal law. -

Welcker himself (p. 262) says: “ At the most ™ (this is the chief
point) ““ through general disapprobation directed towards the

crime 7 and contempt of the criminal there must be arouscd and re- -

stored . . . thesenseof the inviolability and sacrednessof thelaw ™ ;
and it is also quite proper to recognize the punishment and com-
pulsory payment of damages as functions of the power of civiliza-
tion, which can supplement and defend itself, It is quite proper
to call attention to the fact that, in public punishment, there is
always contained a remnant of satisfaction for the party injured,
and therefore punishment and pardoning are not entirely un-

connected with the party injured. But the inclusion of punish-

ment under the conception of indemnity is not clear. One gen-

erally thinks of indemnity in a case where the party bound to -

indemnify has an advantage or hag enjoyed an advantage; and
here, at any rate, is involved the simple idea that the law can not
tolerate an illegal condition, in order that it may compel the crimi-
nal to make restitution or to give an equivalent. On the contrary,
the foundation of a duty to indemnify, in many cases in which the
party bound to indemnify has not derived the slightest benefit
from the guilty act, and never even intended to derive any benefit,
¢ P 31.

T One may merely say “‘of the eriminal” and not “of i,he erime.” In
on()smon to the statement of Weleker are well founded the objections
of

Hepp, 11, p: 766, that the infamy and disgrace of the criminal are litile

in harmony with the idea of his reformation.
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is just as difficult as the foundation of a punishment. For, in
concrete cases, the rendering of indemnification can actually
constitute a very mortifying punishment, and it is very possible
that in such cases one law is satisfied with the indemnity, while
another inflicts punishment. Here, at least, the chief considera-
tions for excluding punishment do not govern.

Hepp. — Hepp's * Theory of Civil Justice ”® (* Theorie der
biirgerlichen Gerechtigkeit ’} is, in principle, only a repetition of
Welcker’s theory under another name. The offender has to re-
pair the moral damage arising from certain actions: But it is not
clear how it comes about that this compensation consists of the
evil inflicted as punishment, which must be undergone by the of-
fender. It must therefore be that the strength of the evil example
{which in any case is not to be denied,” and which in reality rests
upen the defective moral sense of those who are, as it were, led

_ astray) is regarded as a reason for this. This influence of the ex-

ample is indeed broken by evil undergone by the offender as a
punishment. In individual matters, many correct statements of
Hepp deserve appreciation, particularly those concerning the dis-
tinction of a wrong criminally punishable from a mere breach of
morality and a tort. ‘

§ 94. Changes in the Absolute Principle of Criminal Law. ©. 8.
Zacharia. — We may now revert to a corisideration of the evolution
of the absolute principle for the basis of punishment.

The mistaken attempt of C. S. Zacharid,! to give to the abso-
lute theory of retribution an interpretation more in harmony with
the sentiment of his time, deserves little attention. Ile regards
the crime as an encroachment upon the freedom of others, and ac-
cordingly would have the retribution consist of punishment by
deprivation of freedom.? This deduction rests upon a simple
confusion of conceptions: in the crime, the encroachment upon
freedom is conceived as & wrong; in the punishment, freedom is

“regarded as the opposite of imprisonment. With such manifest

faults there is no profit in taking up the unsatisfactory and arti-
ficial provisions relating te the amount of punishment and, in part,
1o the kind of punishment, which Zacharii believed must be de-
duced from this fallacy.

8 Hepp, II, pp. 770-852. : °Cf. p. 779, .

1 Carl Solomon Zacharid, “*Anfangsgriinde des philosephischen Crim-
inalrechts” (1805): *‘Strafgesetzbuchsentwurf” (1826). Cf. espeumll}_r
“t Anfangsgriinde’’, § 42. .

2 But from the law of necessity of the State other punishments are allowed.
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Henke. — The meodification given to the theory of retribution
by Henke,? according to which it appears practically as a theory
of reformation, is more attractive. Punishment is to him the nec-

essary reaction against every attempt of the individual to tear
himself away from the unity of the community and to avoid the

law wherchby the community orders its life. 'There exists no further
proof of the necessity of this reaction; it proclaims itself in con-
vincing tomes to every one in whom there is developed the in-
stincts of humanity. The punishment is based upon a moral
impulse, and the eriminal must sooner or later bring it upon him-~

self. It represents the cure of the State, which again attains .

its health through the civil or physical death of its diseased member
(i.e. the criminal), or through his undergoing some other punish-
ment. It also frees the criminal from internal discord, since it
improves him by a retribution which corresponds to the inner

guilt and is in its effects not entirely external. This reminds us -

of Plato. Henke is also in accord with Plato’s course of ideas in
requiring the punishment to bring about an actual moral improve-
ment of the criminal. And he abandons (justly) the idea of 2 mere
so-called political reformation as an empty abstraction. But
Henke was no more able than Plato to bring into actual harmony
the retribution, in the sense of a restoration of the “ majesty of
the State ” (the law), and the reformation of the criminal. Tt is
an undeniable truth that the evil is eliminated in the most com-
plete sense if the offender, because of a change of heart, recognizes
the supremacy of the good (and of law). But, while the general
ideas of retribution and reformation seem to dwell in such peace
and harmony, their logical results are in violent discord. Punish-
ment meted out up to the time of reformation is not retribution
if even a severe offense is quickly followed by the reformation of
the criminal, and it is more than retribution if the stubbornness of
the eriminal, cven in a minor transgression, causes the reformation
to be long delayed. '

§ 95. Combination of the Absolute and Relstive Purposes. —
More approval has been given to the combinations of the theory of

k3 [13 2 s 1Y
il B s e S e itnn 1)
politik”, 1 (1823), especially pp. 9, 10, 146 et seq. In his * Goschichte

des poinlichen Rechts in Deutschland ', 11 pp. © :
e ] C . IT, pp. 362 el seq., Henke had
originally declared himself against every absolute theory, and in the

work “Ueber den gegenwirtigen Zustand der Criminalrechtswissenschaft
in Deutschland” (1810), he substantially embraced the theory of Fichte

(pp. 15 et seq.).
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retribution with a theory that is relative. This combination takes
place in the view that punishment is given its legal basis i nec-
essary retribution; while the consequent justification for penalties
may be used only in so far as it serves to attain rational future pur-
poses, or, if the attainment of the single purpose is not allowed to
prevail exclusively, only in so far as it is necessary for the main-
tenance of the legal system. This coalition of the theory of retri-
bution with a certain indefinite theory of necessary defense has
found favor, especially in France and among those commentators
who are strongly influenced by the ¥rench spirit. It has also
been, in truth, equally the predominating influence in legislative
commissions and legislative assemblies. The judicial practice
of Germany, however, dominated by trained jurists, has almost
universally condemned such a coalition. There is good reason
for both positions. While the form in which it is advanced 1s
theoretically untenable, this coalition in practice furnishes the
most correct results; results which actually harmonize with those
of a theory which professes to find its practical, direct, and evi-
dent conclusions only as the reverse side of a principle absolute in
itself.

Rossi. — The first and ablest of the supporters of this coalition
was Rossi.! Ie regarded the retribution of evil with evil as an un-
qualified and firmly established mandate of justice? But since
the duty of the civil community consisted merely in maintaining
the legal system, it was not incumbent upon it to give complete
and absolute effect to this mandate. It gave effect to it only in so
far as seemed necessary for the maintenance of the legal system.
Thus the consideration of utility restricted the exercise of justice,
but it was not its basis? And so, quite correctly, the propriety
or impropriety of the punishment for acts contrary to morality was
discussed with a view to the fact that while human justice claims
the right to punish such acts, it has to reckon with the possibility

- of error and the difficulty of certainty:*

1 Rossi, “Traité du droit pénal” (Paris et Gendve, 1829), T, pp. 125-289.

% This statement is axiomatic: ‘‘elle est, paree qu’elle est’ ' B 289.

* “Lo but de la justice humaine est extérieur ot horné. C’est encore
1a justice absolue, mais la justice absolue appliqué seulement aux viola-
tions de nos devoirs envers les tiers, en tant que ces ‘w‘fmlatlons troublent
d’une manidre sengible I'ordre social.” }1) 200: “‘La répression ’des
délits par la peine n’est done légitime qu’a la condition que la peine s’ap-

liguera aux coupables, et aux coupables seulement . . . Dés qu'on
gépa.sse d’un atome le mal mérits, il n’y a plus justice: on retombe dans
le systdme de l'intérés.””

4+ Cf. 1, pp. 297, 308.
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.Ha.us,‘s Ortolan,® and Gabba’ merely adopted this theory in
different language. The same holds true of Von Preuschen ®
Mohl,’ Mittermaier,'® and Henrici.® But these writers made th,c
theory less clear, since they placed primary stress upon the utility
of 1§he punishment and secondary stress upon justice, which they
desire to be the preliminary condition of punishment. Mittcrmaier

had perhaps specially in view the numerous punishments for of-'

fen_ses against the police measures and other coercive penalties,
which are practically indispensable but which are not readily usti:
fiable from the standpoint of absolute and eternal justice; hence
he s.hm\«'s traces of the thought that, under some circumst;,nces a
pums-hl.llent can be justified by the fact of having been threatene;d

Ht':nrfm '* assumes at the outset an independent position for t.he;
prmc'iple of the right of punishment, since he begins with the
refative theory of defense or maintcnance of the legal order, and as

opposed to this principle he regards absolute justice as a restricting

principle.  As u matter of fact, it all amounts to one and the same

thing, —if one goes only so far as the two principles are in harmony,

one may consider an individual question either by principle A or
by principie B. |

In the_case of Rossi, as will be conceded, there is the danger of
transterring punishment primarily and perhaps too much to the
realm 'of pure morality ; in the case of Mittermaier and Ilenriei
thez:c 15 especially the danger that punishment as a measure of ex:
pediency will be extended to many things which in fact do not
deserve punishment, and that it will be diffcult for justice to

® “Prineipes généraux du droit "

Pri ] it pSnal Belge™ (1869), .2 -
E&:zli' . Labgeme ost un mal qui est rendu pour un m)al?pelleﬁrgéoﬁ%é
méﬁtoulj;.lp;u&rgigée ((1{11:' il a,lepf}fel.gtéla loi, ot parce que eetto infraction
o rarg y Sonran Pourun L fait éprouver. Le pouvoir social a-i-il

P quil ait ce droit, il fast que la poi i
mt_)gren propre & réaliser Ic but qui i est assigné. 1(1;l faut eﬂgﬁgem:;lt’elﬁlt;
801 b %ntnzoyer}‘ %ﬁ protection nécessaire.’” 4

rielan, lements du droit pénal”, I, pp. 176 et ing -
tq?l g:-;g(:anlfgﬁcs;enlgg gﬁys tql ti};(}ip];edwhom itpl?unishese a;fiq.whAocf;ﬁlsni
e e evi icted upon him: *Tu le méritos”, and
as to the further questio i cern, i Gt answers
“It’ l‘l?isl e dgd“f}'th %n ¢ I[lla?nt}é?lg.(n ‘:\2:1;? con 5 the society, it answers:
pro ed Ul contro nella questione della pona di " (18
sy e il A q pena di morte (1866), p. 52.
pp.937Uet];5eq. iiber die Begriindung des Sirafrechis™ (1835), especially
-‘:‘ eber den Zweek der Strafe’ (1837), especiall 36
ma;_:r ilge;;llf: ﬁfﬁw d}i{;s Cri_mjnalrechts,” ilS??ﬁ), p§ ‘11)11})3 et :;q?gq}lﬁtter—
iader edition of Feuerbach’s Lehrbuc " preps_u'ed by him,
Ueber die Unzulinglichkeit sines einfachen Strafrechisprineips ™

1 &
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cause the legislator to desist from using such measures of expedi-
ency. But there is little importance in this distinction. However,
the matter is completely confused by Henrici’s observation that
justice (4.e. absolute justice)  must also guard the legislator against
doing too little and against giving way to unseasonable pity im

respect to crimes deserving the death penalty. . Here, according

to Henrici's conception, absolute justice is alse advanced simply
as a constitutive principle, without being limited by ideals of
utility and humanity. If this is permissible, then the choice be-
tween the punishments of absolute justice (sentiment) and punish-

‘ments hased on considerations of utility or relative necessity be-

comes merely a matter of sentiment. .

This eriticism is manifestly applicable to the views of von Wieck,"
who substitutes for the general purpose of maintenance of the legal
system, the special purposes of deterrcnce and reformation, and,
indeed, would give attention to these only in so far as they do not
do injury to the chief purpose of the punishment: retribution
through the infliction of suffering. It should be noticed that
von Wieck, who uniformly adopts a positive Christian attitude,
scems to have a sense of the irreconcilability of the infliction of
suffering and Christian ethics. The uncertain assertion that the
State in its existing condition, where evil is not overdone, may
cxercise mercy and charity only in so far as it may be done without
material prejudice to punishment, confirms rather than abolishes
this contradiction.

§ 96. Herbart’s Retribution Theory of Esthetic Judgment. —
Herbart ! sought to give to the absolute theory of retribution a
modification which was really new although certainly not fortunate.
In many respects he reminds one of Plato and Leibnitz. Retri-
bution is contemplated and demanded as an ssthetic judgment.
As law is only the means to eliminate the ®sthetically offensive
conflict of numerous individual wills, so punishment rests on the
axiom: an act for which there has been no retribution is offensive.
In Plato the punishment, merely as an ideal, assists in completing
the harmony of the universe, and therefore, apart from a few ex-
treme casecs, i¢ also regarded as a benefit for the party punished,
who thereby is reinstated in the universal harmony, thus becoming

13 P, 85, .

1 “TTeher Strafe und Besserung” (1853},

1 ¢f. his “Werke", ed. by Harienstein, 8, p. 313, 9, pp. 387 ef seq.
€. also Geger, *“Geschichte und System der Rechisphilosophie” (1863),

pp. 127 ef seq.
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better. But in the wsthetic judgment of Herbart, we find our-

selves immediately upon the real and practical ground of the pres-

ent criminal law, and hence it is especially noteworthy that Herbart
has but little knowledge or interest in the reformation of the
criminal®  And Herbart’s idea of punishment (which may quite
properly include death and life-long imprisonment) is opposed,
even from his wsthetic standpoint, to that lofty idea which does
not desire the death of the sinner, but rather the suppression of
evil by means of good. It is at least a petitio principii 7 to
maintain that the former is sesthetically more agreeable than the
latter, '

Herbart was himself sensible of this. He concedes that the ret—- '

ribution of evil with an evil merely for its own sake falls within
the sphere of malevolence (* Uebelwollen ”’) and therefore punish-~
ment requires a motive? Such motive is furnished it by the

ethical ideas of perfection, benevolence, and justice, and especially .

the ideas of the improvement, advancement, and security of the.
entire people. Thus ultimately Herbart’s theory becomes merely
a reproduction, only under another name, of Rossi’s “ coalition
theory ”; 4. e. as against the criminal, punishment is based upon
the idea of retribution, but the community may make use of this
retribution only in sc far as its purposes require it, or (speaking
rather in the sense of Herbart) in so far as its purposes make it
seem desirable. For a strong legal system with as free development
of the individual as possible was not, the object of Herbart’s State.
An administrative system, 2 system of rewards and a systém of
mutual benevolence, could necessarily make a far more extensive
coercion of the individual than the legal system would require.
“1It is possible to exercise discipline wherever it advances welfare,

and wherever the general recognition that the punishment produces .
no strife can be presumed ”’; and “ the legislator may discipline.

where the judge may not.”” * In other words, where general senti-
ment would not be injured by the punishment, there may punish-
ment be inflicted, and at all events, in this case where the positive
law so desires. :
Ultimately this leads to pure positivism. It is in accordance
with the sesthetic feeling that the laws be obeyed, and therefore, in
* “Aphorismen zur praktischen Philogsophie™, “Werke™”, 9. p. 418:
“ reformation of the party punished? No! Rather, sinee unfor-
tunately this is often impossibla : egal reformation of the community.”

* “ Praktische Philosophie” (I » ““Werke™, B, pp. 44, 45.
¢ “Werke™, 8, p. 87. M PP
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accordance with them, if they so desire, punishment be }nﬂlct_ed.*‘
This is the standpoint of the most al?soh-lte modern llberahsn},
which is no longer able to distinguish justice a_nd law. ‘There is
no doubt that Herbart was far removed from this adoration of the

law as such. A law may have just come into being, upon the vote

of a bare majority, but afterwards we tend to regard it as an idol™ -

" secure from criticism. DBut the outcome of the theory very clearly

revealed the impracticability of the wsthetic judg;nent__as a meanls
of reaching sure ground for criminal law. Ese;,entlally (;nrre_sp}clm(.-
ing with the categorical impera’givc, Herbart’s s'o-calle_d :St .e:".lc
judgment exceeds it in indefiniteness. _A?cordlng to_ft e cate-
gorical imperative, punishment can be 1nﬂ.lct.ed only if our ]:0151—
seience unconditionally demands it.; ac?ordlng to t.he aes.t etlz
judgment, punishment may be inflicted if our conscience 18 no
ly opposed to it. : ) ] o
ex}i’:eizsifnpgspsible here to take up the aphorisms concerning (l;l'lm’l-
nal law ¢ which are more or less closely oonnec’gcd with Her artlsl
fundamental conceptions. But though they include son;e v:;:l
thought out statements, as a th)le, they demor{strate t! ath. fl
philosopher knew little about criminal law, the subject upon whic
ilosophizing.” ,
he(;iiiglilioﬁgbart’i philosophy of eriminal law has found ]fjev:
followers. It is best and most skillflf]ly defended by Geyer. ud
even this defense, remarkable as it is for its many excellent an

i ’s prin-
_ apt statements,? shows that an effective defense of Herbart’s p

ciple is not. possible for any one who does not possess a complete

knowledge of the subject. In Geyer, the maxim : * “ The actfor

which no retribution is made is oﬁ:ensi.ve ¥ again f:hangfal()l Evcr
completely to the idea of simple retrlbutlor}. But this retri 1}1 102;
although it is fundamentally _con’trz:ry to 1.ts'na.ture, af:o()f; ng‘en_
Geyer admits of the limitation: “ The giving of pain i

i i i harp distinetion
i m up, the foregoing gives rise to a sl netion
it okt of by puici wnd the pusibli o purhig
hould be punished 18 o lo :
gl.?[ﬁ: ;ggeg]ﬁlfnz f(t}'om W]lilt;h (tlhe pumshm:;t ;m}.iltsiggu% ]:];Iz]:t?her - lfgglgﬁltégg
> ish depends upon 4 m N e
?sngrg::n;a;lrgggve, th]:i:. the punishment be merely & means and not a

end.” _
a v " * 415_418‘ T 13 M (11 '!!
T TEJ?]:% ’t}i‘z gl?roneous statements concerning dolu%_ %nd N :;Jigain
8 Cf. csﬁeu'zi'a,l]y the arliclé: ““Ueber _1'1|3r1"]?-_(=,g1'ﬂif1 des ;rqtrggtswissen-
Haimerl's " Oesterreich. Viertoljahrsschrift fiiz Jeohts- und Staatewissen-
schaft” (Vol. 9, I862), pp. 215253, and Geyer in Von
‘' Rechtsencyelopidie”, Vol. 1.
* Cf. the article above cited, p. 219
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sive.”’ 1 Therefore the State must punish, as such, all inten-

tional giving of pain, and even, as Geycr later sets forth, every
giving of pain caused by negligence. However, the sesthetic
judgment is a categorical imperative which permits of treatment.:

Consequently the maxim ““Minima non curat pretor” takes root;
a too extensive criminal power results In numerous evil condi-
tions; accordingly the spirit of the people and the foree of existing
circnmstances must be recognized.! Undcr some circumstances
the obligation to indemnify can arise in the place of punishment.??
Since indemnification under some circumstances is also required

of those to whom there is attached no guilt, this is indeed & .

complete rejection of the idea of retribution, of wsthetic judg-
ment. It is impossible for it to be otherwise. As soon as one
comes to the consideration of individual details, it is only by a
rejection of the ideas of retribution that Kant’s absurdities may

be avoided. -

- According to Herbart’s and Geyer’s conception, the evil act is
a discord. Would one be less sensitive to one discord, by having
a second one result from it?  Punishment, however, should furnish

evil or pain to the criminal. If one schoolboy whom another has

struck cries, this ery does not become a pleasant sound because the
second hoy whom the schoolmaster has chastised for his offense
also eries.  Of course, for one who takes an interest in pedagogical
discipline, it may be a pleasant sensation to know that discipline
was applied in this case. This is exactly the case with punishment.
If we conceive punishment chiefly as an infliction of pain, ag an
evil, then this evil can lose its repulsive character only if it becomes
a means of attaining some benefit. And if it must be retribution,
would it not be the best retribution, and also one to be recognized

as such by the State, if the criminal in the commission of the act .

brought down upon himself a mortifying pain or damage, without
obtaining an advantage 1* at all? Geyer * meets this objection

10 Cf. pp. 225 ef seq., especially p. 228.

u P, 231.

*# Binding's arguments (“Die Normen und ihre Uebertrotung”, I,
Pp. 207 el seq.) concerning the diametrieal opposition of indemnification
and punishment arc properly opposed to_a theory which would found
punishment. upon retribution or unconditional sesthetie approval. But

1t is different if the punishment is not founded upon retribution, or il

the matter is not viewed from the standpoint of the positive law but rather
historieally and politieally.

13 Common opinion will always regard this as retribution in its eminent

sense.
¥ P 223
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with the statement that the evil must come about as “ retribution.”

. But is it not, in accord with the essential idea of retribution, that it

is more perfect the less it requires artificial preparation? Every
well-canstructed tragedy gives evidence of the correctness of this
refutation of Geyer. Carcful consideration certainly shows that
these conceptions of retribution and punishment are not satisfac-
tory.
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CRIMINAL THEORIES IN GERMANY FROM HEGEL TO
BINDING

§ 97. Theory of the Negation of | § 100, Combination of the The-
~ Wrong. Hegel. ories of Hegel and ¥Fichte.

§98. Modere Theological Ten- Heinze.
dencies.  Stahl.  Schleier- | § 101, Von Kirchmann., Schopen-~

macher. Daub. haver. Diihring. E. von

§99. Later Devclopments  of | Hartmann. Von Liszt.

Hegel's Theory. Tren-| § 102, Binding’s Theory of the.

delenburg. Abegg. Heff- Eifect of Disobedience to
ter. Kaostlin. Markel. & Bule. Laistner.
Hilsehner. Berner. Kitz.'

§ 07. Theory of the Negation of Wrong. Hegel. — In contrast
to the foregoing theories, the theory of Hegel reveals a distinct
step in advance.! To Ilegel, punishment is simply a negation of
wrong, and wrong is the negation of right. Of course, wrong as
opposed to right (i.e. as opposed to the gencral system of right,
which abstractly regarded, cannot be harmed) is In itself a nullity ;
but punishment has to bring about this non-reality of wrong in
the individual will of the criminal and also te restore therein the
right. This gives rise to a distinction of reactions corresponding

to the various kinds of wrong, — simple wrong (i.6. ““ unbefangene

Unrecht ™), fraud and crime, The first of these (i.e. * unbe-
fangene Unrecht ) is not that which exists in the will of those
who oppose the right, — it refers rather to cases in which the right,

in abstract, is desired, but in the concrete case is confused with

the wrong. T'his is the case in civil wrongs. In fraud (*“ Betrug ™)
the appearance of right is maintained, but under this appearance
the wreng is desired. In crime, the right is both objectively
and subjectively repudisted by the offender. Here it is also neces-
sary to exhibit externally the non-reality of the wrong by means

! “Grundlinien der Philosophie des Rechts”, ed. by Gans (3d ed.,

1854), §§ 82 ef seq.
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of punishment. Therefore punishment from its very naturc can
not be termed an evil. As Hegel expressly states, the infliction
of one evil merely because another exists is irrational. ““The
undoing of crime is retaliation to the extent that it is conceived as
an injury, and, conformably to its being, crime has a definite

" quantitative and qualitative extent, and the same thing also

holds true of its negation. But this contemplated identity is not
parity in the specific character of the injury, but rather in its -
abstract character; it is samencss in accordance to value.”” “In
crime, when the infinity of the deed is the fundamental issue, the
mere specific external elements tend to vanish, and'the parity
remains merely the fundamental rule for the essential, i.. for
what the criminal deserves, but not for the specific external form
of this which is deserved. - It is only according to their specific
form that theft, robbery, fines, imprisonment, etc., are absolutely
unlike, but, according to their value, to their general capacity
to be simply injuries they are capable of comparison.” In other
words, the essence of crime is rebellion against the general prin-
ciple of right; and therefore the question by what external means,
conformably to quality and quantity, should this rebellion become
cxpressed as a non-reslity is not decided by the principle. First
the “ idea as to value ” fixes the ratio of comparison between the
act and the means of its elimination.. Accordingly (as is not
developed however by Hegel) the dimension and the form of the

~ punishment depend upon the idea as io value ”, i.c. upon the
valuation in a certain State and at a certain time. These ele-

ments of dimension and form would not be governed by the prin-
ciple Furthermore, it is quite conccivable that the declaration
of the non-reality of the wrong may not be an affair-of the State.
It can take place in the form of the vengeance of the party injured.
This, however, is imperfect and easily becomes pernicious, sinec
the negation of wrong easily becomes coufused with wrong or can

‘degenerate into wrong, when in the form of vengeance.*

2 (f. the statement in § 63 concerning the comneeption of “value.”
Supplement to § 96: ‘“Tlow any crime may be punished is not to he
determined by these ideas (i.e. as to value), but positive provisions arc
neeessary.” Only in the case of murder, secording to § 104, a dilferent
condilion exists. ¢ Since the entire range of existence Js comprehended
in life, therefore punishment-cannot consist in a valnation which cannot
cxist, but ean consist only in doprivation of life.”” Here is seen an effcet
of the traditional view, and the “retribution” view, the idea of which
hass n§ot entirely disappeared.

1
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This theory which, becanse of its frequently abstruse method

of expression,' is not sufficiently appreciated by many, has, at
any rate, one merit. As appears from the deduction given above,

it can be reconciled to history. It is able to recognize in revenge

the preliminary step towards punishment inflicted by the State. -

It is able to regard the numerous forms of pesitive definite punish-
ment as phenomena in which its principle manifests itself without
becoming inconsistent. But its most important service is that it
does not conceive punishment as an evil, .. as something which
has, as its chief purpoese, the creation of an evil for the criminal.

Here, for the first time, from the standpoint of the absolute theo- .

ries, there is actually eliminated the contradiction between moral-
ity (especially Christian morality) and punishment inflicted by
the State (not merely pedagogical discipline).

The attempt is also made not merely to justify punishment as

a necessary standard for people as a whole, for the communtty,
but also to show that punishment is also required by the indi--

vidual characteristics of the offender himself. Punishment is
even & right of the criminal. In him there exists that universal
reason which controls the punishment. Thus in the punishment
““ the criminal is respected as a rational being.” ®

This last statement, indeed, sounds almost like mockery, and
scems calculated to bring Hegel’s theory into ridicule. As ad-
vanced, it is, moreover, incorrect. The criminal does not recog-
nize that universal reason which obtains in right and in positive
law. At least this is the case with that hardened class of eriminals
who, as it were, engage in war with the rest of humanity. But
the principle approaches the truth. Even with hardened crimi-
nals an enlightened criminal law proceeds differently than with

a beast which threatens our life or property, or with the animal .
which we sacrifice, perhaps in a painful manner, for purposes of

humanity, Compared with these last-mentioned methods of
procedure, punishment always honors the reason in the criminal.
it ought not to be said that the reason in the criminal demands

the punishment. It must be said that, strictly taken, the criminal -

scvers himsclf from lawful society. Therefore he can be dealt
with without consideration, and so it was done in the initial steps
of legal development, The criminal lost all rights. The moderate

¢ In the foregoing presentation this hag in part been translated into

ordinary language so as to be more easily understood.
s P. 136, -
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punishment of later times is thus a benefit to him. The b_onfl of
legal society is still regarded as existing in respect to the crum_na.l,
and thus, as a matter of fact, he is respected as a rational being.
Here again we have Fichte’s ideas, viz., that to be punished an(; not
to be treated as one absolutely without rights is an important right.

Hegel's distinction between civil wrong and punishable wrong
also approaches the truth. In the first place, however, the inter-
mediate grade of wrong, Hegel’s fraud (* Betrug ”), must be re-
jected. This is apparently the result on one hand of his well-

known dialectical division into threes, and the result on the other

hand of the observation that in social intercourse ‘the maxim
“Invicem sese circumscribere licet” can apply and therefore
cunning fraud be immune from punishment. This latter, how-
ever, is so only to a limited extent and not generally. In the
second place, it can only be conceded that punishment ge@mlly
limits itself to intentional wrong. But by no means every inten-
tional wrongis punished. . There arc also cases of civil wrong where
malicious intention is present and cases of punishable wrong where
it is not present. There can, however, be no pum'sha'ble- WTrong
without there being some will (although perhaps only !udJrect_ly)
responsible therefor. The starting point for the question, which
is still, in our times, so much discussed as to the distmctlo_n betwee_n
wrong that is punishable and wrong that is not punishable, 1s
contained in Hegel’s remarks. .

The dialectical transformation of right in punishmenf, is more
unsatisfactory. Right is not an active principle. A ngh‘g does
not say: you must do this; it says merely: you may do this. If
the injured party (or the State) has the rigl}t to pu'ms-h, yet ht? is
not obliged to punish. The duty to punish, vEr]:uch,_ ac?ordmg
to Hegel, apparently must be reccived along with .the right to
punish (at least where the State is concerned), requires a special
demonstration. It does not follow from the necessity of scli-

- preservation of the law. From this the mere deduction may be

made that, if one entitled thereto desires, a cfo_ndition actually
contradictory to law shall yield to a lawful condition. Tt necessa-
rily entails nothing more than a compulsory restoration deper.lderft
upon the pleasure of the one entitled — as far as such a thing Is
possible. A duty can be derived only by seel-ﬂng out a mo.ra.l
basts in the right. “A right in itself is not active, but morality
under some circumstances must become active or cease to be
morality. Thus there is & flaw in Hegel’s deduction, which also
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involves an uncertainty. Punishment is not a purely logical out-
come of the conception of wrong. If this were s0, as Hegel indeed
believed, it would not be permissible for the State to refrain from
punishment, There could not exist that pardoning power ®
permitted by Hegel; for a result conformable to the principle is
inevitable. '

§ 98. Modern Theological Tendencies. Stahl. —The effects
of Hegel’s philosophy of c¢riminal law have been far-reaching.
Many of the most eminent students of the subject have been
and still remain under its influence. As the modifications of
Hegel’s theory are represented chiefly by theorists who are now
living, it is appropriate to turn our attention first to that theologi-
cal character which this theory assumed at the hands of F. J.

Stahl! Among the students of the subject this has found com-

paratively few followers.

Here the idea of retributive divine justice as a basis for the -
criminal law of the State is again entertained. The latter is

nothing other than a limited divine justice, or (as Stahl alse por-
trays it), a moral punishment, with the peculiar characteristic of
being applied only to external manifestations and therefore cffec

tive only upon external manifestations. Thus,from that dialectical

or logical effect which, according to Ilegel, the law, through the
punishment, shonld have upon the wrong, therc arises an act of
authority emanating from divine omnipotence. But at the same
time Stahl keeps one foot upon the relative theory. Perhaps, on
onc hand, this is indicative of the feeling that it is little in har-
mony with enlightened opinion, and particularly Christian opin-
ion, to attribute to the Deity an unlimited desire for vengeance
and retribution; while, on the other hand, it shows that this able

and experienced statesman and jurist has been unable to deny .

8§ 282

t “Die Philosophie des Rechts” (3d ed. 1856), Vol. II, pt. 1, pp. 160
ef seq.; pt. 2, pp. 681 el seq. The fundamental outlines of this theory are
also 1o be found in Jarcke, “Handbuch dey gem. deutschen Strafrechts ™,
I (1827), pp. 240 et seq., and in the otherwisc unimportant work of Linek’s,
**Ucber das Naturrceht unserer Zeit als Grundlage der Strafrechtstheo-
Tien™ (1829). It should be noted that Jarcke (pp. 244, 245) perceives the
advantage of a philosophy of eriminal law only in the faet that *‘therchy
the course of practice is closed to false and one-sided theories, and to
that Iaxness which at times even intentionally allows guiliy offenders to
eseape.”” Philosophy should have no influenco upon the detail of griminal
law, which is purely a matter of historical development, nor should it
ever be allowed to specify punishments as irrational. The purely retro-
grade tendency of the absolute theory, in so far a4 it regardedp
as a harm or suffering of the offender, is here very well illustrated.
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that punishment is also obliged to adjust itself to purposes other
than that of retribution.

Tt is not the legislative statute (Stahl says) which should be
maintained by the punishment, but rather its majesty {or suprem-
acy). “Every (criminal) act involves an assertion of authority;
there is contained in it a permanent actual power, an absolute
effect.” 'This authority (rebellion) of the individual will should
be suppressed by the punishment, should be eliminated.* In
other words: “ By means of the punishment-. . . the State is pre-
served and secured against the danger to it which is contained in
the crime; and if the State does not perform its moral duties of
administering justice and of punishing, it must externally and
automatically fall to pieces (sclf-preservation). The pynishment
does not merely render permanently or temporarily incapable of
doing harm that worst portion of the people who through actual
crime make a test of the punishment (prevention). But, what is
far more jmportant, it also restrains the entire people from crime
(dcterrence) by fear of punishment. With the predominance of
evil in our present earthly condition, nothing but fear is able to
preserve order and security for the individual and for all. — In the
same way, morality is aided by punishment and the dealing out
of justice. First, the morality of the criminal {reformation) ;
since the external suffering which deservedly falls upon him must
bring him to his senses and to reform, unless he resists through
stubbornness. Secondly, the morality of the people; since the

| punishment not only psychologically deters from crime through

fear of the contemplated evils of the punishment, but also morally
supplements both the consciousness of the- utter perdition of
crime and the abhorrence of baser motives which lead to crime.”®
This attribution of the origin of the State and of punishment to a
divine will may indeed be accepted. Every one, who will at all
recognize a higher relation of things, is also obliged to recognize

it in respect to the State and to punishment; and through the

reference of punishment to a law higher than thatof human despot-
ism or of caleulated utility, there may perhaps be secured for
criminal justice a certain wise moderation.

Stahl’s criticism of Hegel’s purely dialectical derivation of pun-
ishment is also appropriate. The question, how the injury of
the criminal in person may constitute an elimination or even a
logical negation of his preéxisting criminal influence and deed is

3111 1, p. 166. * L. 2, p. 684,
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not answered, nor is it at all explained how a repentant criminal

in whom the crime no longer has cxistence must or merely may -

be punished.”* But Stahl, according as it suits him and hig
tendencies, picks out certain maxims of the Bible as legal maxims ;

and, in spite of his protest,® he succumbs to the danger of confusing -

the divine sanction of the Institution in general with the divine
sanction of a ccrtain development of the institution, and relatively,
of the institution in certain of its operations.® Furthermore, the
derivation of punishment directly from divine justice (although
from modified divine justice exercised by a rcpresentative) is not to
be reconciled with the founding of punishment upon the necessity
of maintaining the law and the State. As an illustration, from
the latter there can be deduced the necessity of some punishment
which the former does not require. Such a punishment is not;
as Stahl 7 believes, excused as a law of necessity. It is simply

without any justification; since divine justice admits no more of -

being supplemented than of being curtailed. Also, the concep-
tion of punishment as a manifestation of divine justice, and of the
State as an cxternal representation of the Kingdom of God, must
ultimately lead to the tendency to make the punishments of the

State coincide as nearly as possible with divine punishments,

and also as far as possible to identify sins (immorality) and crimes.
The suggestion, often made by Stahl, that the State is only an
external kingdom places but a feeble restriction upon this tendency.
For, according to such a conception,® the very fact of * external-
ity 7 must appear merely as an imperfection ? to be overcome as
completely as possible.1?

111 1, p. 174, 8 J1. 2, p. 683.

¢ {f. cspecially T1, 2, pp. 701, 702, the discussion of the death penalty.
“* Authority does not earry the sword in vain.™

711, 2, p. 702.

s ¢f. 11, p. 691, Aecording to this, sin and lack of piety should also

be punished, although only by the police jurisdiction, for the promoticn
of morality and reprobation of offensiveness. The gualification of the

punishment as being one proper for police regulation, could not actually

be changed. That no one may be beheaded or imprisoncd for life for
lack of piety or for sin is obvious. :

® This tendeney is manifest especially in E. J. Bekker, ‘' Theotie des
heutigen doutschen Sirafrechis™, T {1857), pp. 28 ef seq., who for this
reason designated as the ideal standpoint the abolition of all fixed rwles
of law so that the judge eould punish all deserving punishmont. Bekker
regarded erime as rebellion against the (Christian) will of State. Waller,
*Natturrecht und Politik im Lichte der Gogenwart™ (1863), § 409
simply adopts Stakl’s theory. :

1 At the beginning of the 1800s the principle of retribution was ad-

vanced in a peeuliarly mystical way by that representative of the Legili- .

mists and the Papacy, Count Joseph de Maistre. This theory, however,
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Séh;leiermachar.—As a matter of fact, the alliance between
Christian theology and the criminal law of the State, with its
indispensable attribute, the headsman’s' axe, is neither original

"in Stahl nor is it given a new foundation. It is simply a repetition
" of the viewpoint of the leaders of the Reformation. More pro-

found and interesting is that adjustment of the differences between
Christianity and the punishment of the State which was attempted
by the famous theologian Schleiermacher.! The passages of the
Bible which make it a Christian duty not to appeal to the civil
authorities are quite correctly explained by Schleiermacher as
heing a result of the conditions existing at a time in which there
were no Christian authorities. Consequently, since without
the function exercised by the eriminal courts the power of evil
would be invincible, he finds no cbstacle to assuming that the
Christian can support the authorities in the exercise of criminal
jurisdiction, and can himself even occupy a post of authority.”
The death penalty, however, appears to him as being absolutely
contrary to the spirit of Christianity, and he assails it in vigorous
terms as a relic of ancient barbarity. Nor will he countenance
the idea of retribution ; he feels that the suffering entailed by pun-
ishment, where it docs not prompt the eriminal to repentance,
is at variance with the highest Christian sentiment. Conse-
quently, he would acquiesce in a threat of punishment, preferably
where the threat without the fulfilment would not be ineffective;

while not dealt with in detail, will serve as an illustration of the results
that may ultimatcly be obtained from the theory of divine retribution,
or even from retribution generally — sinec the idea of retribution always
leads ultimately to a deification of cxisting institutions. According to
de Muistre, hunan vietims arc required becaunse of -universal sin. They
£511 in numbers in war and singly under the axe of the executioner, and
there is mo reason for eomcern in their inereased or diminished number.
The executioncr is the mysterious correlate of earthly authority, without
which carthly majesty, the representative of God, cannot cxist. The
executioner inspires horror and aversion, and one eannot perceive how
any onc can be found for this fearful office. But beeause of & mysterious
dispensation of Providence there is no lack of cxecutioners, and as a matler
of fact the exccutioner does hothing different from the soldier (!) who is
seized by rage and the enthusiasm of the baltle and desire for vielims.
There is no need to be disturbed if perhaps seme innoeent party is exe-
cuted. There are far more grivvous evils, and every one merits it because -
of his sins. — And yot all this exposition is not as absurd as it seems. In
realify, the idea ufv retribution in eriminal law is always a confusion of
the human and practical standpoint with the divine but {for us) un-
attsinable and impractical standpoint. (*'Soirées de St. Petershourg”,
T, pp.)14 el seq., pp. 34 ef weq.; II, p. 4, p. 23; 1, pp. 182 ef seq., pp- 214
el zeq.). .
0 Of. Schleiermacher, * Die christliche Sitte, herausgegeben von Jonas”,
pp. 241 &f seq. )
12 Pp, 247 et seq.
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indeed, it almost seems to be his idea that no punishment should

be inflicted upon the sinner who is really repentant; although,. )

if punishment is inflicted upon the repentant Christian, he should
submit to it with obedience.’®

Thus Schleiermacher, while correctly expressing the thought

that if all — or, as we would state more exactly, if the vast ma-

jority — were truc Christians, punishment would have to be

discarded,* i3 forced into Feuerbach’s theory of psychological
coercion, Ile even lays down the principle that, where the threat
is preéxisting and known to the criminal, it is not essentially the
authority who inflicts the evil, but rather it is the criminal who
brings the evil upon himself.'* He avails himself of this prin-
ciple to exonerate completely those Christians who take part in

the complaint, the prosecution, and the punishment; herein .

failing to realize that responsibility for the necessity of the pun-

ishment must be atirtbuted not enly to the eriminal but also toa -
ceTtain extent to every one else, even to those imperfect Chris—

tians of whom he is speaking.

But, in all this, Schlelermacher does not appear to have at-
tained complete satisfaction of mind. He even resuscitates the
ancient principle that the punishment is also something of a
benefit,’” and in connection with this idea he repudiates those
-pumishments bearing the characteristic of pure vindictiveness.

Consequently he wavers between the conception of punishment -

as a “ peena vindicativa ” and as a ‘‘ peena medicinalis 7, — just
as had previously been done hy the Church, before the time when
orthodoxy had completely established the direct justification of

the punishments of the State upon divine precepts. Schleier-

macher reveals his status as a theologian in regarding the crime

not (with Feuerbach) as a violation of a right, but as disobedience -

13 This, however, is not perfectly clear, since the passages in guestion
speak only of self-accusation and of the right or duty to pall in the authori-

ties. Cf. pp. 254, 257 note. In the first passage it says: ‘“‘The moral -

law doss not require thal one give himsclf up as a transgressor of the
law. . . . If any one . . . has actually eome to recognize his sin, then
llga 1s13 even upon the path that should lead to a revocation of the punish-
ent.
1 P, 260,
1% He is not certain however as to its resulls.
15 P 248,

v P, 351 nole. Tn connection with this idea there is found ailso that

false principle, reminding one of the contract theory of the law of nature,
that the death penalty is allowable, since the Christian can be satisfied in

that it inflicts no greater evil upon the offender than each may bring upon’

himszelf,
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of the orders of the State,8 and also in not being able to conceive
that vengeance is not always positively immoral. Thus, the
State again appears, after all, not as the work and creation of man,
but rather as “ Deus ex machina 7, which confers upon man the
favor of inflicting cvil (punishment) upon the wicked, so that the
Christian in his innocence may wash clean his hands.™

Daub. — The Protestant theologian Daub 2 allies the Ilatonie
conception of punishment with Hegel’s conception of punishment
as a negation of wrong. He portrays the blotting out of the wrong
in the will of the criminal by means of the punishment as some-
thing necessary, but at the same time he denies that punishment
bears the character of evil. Since the source of law is “love ”,
punishment is a kindness, a benefit. Mere sins which concern
only the individual and his God may be biotted out by remorse
and penitence, but crimes which also affect others can be done
away with only by the punishment of the offender. Thus, even
the death penalty appears as a benefit. 'The blood-guilt of the
murderer can be removed from him only with his own blood.
However, if one consider it closely, this is so only if the criminal
can be brought to pronounce his own sentence, so that he be con-
vinced that justice is being done him. If this be not the case, the
criminal merely succumbs to the unavoidable and the execution
assumes somewhat the character of murder.®

A special criticism of this view is not necessary. The eriticism
of Plato’s views and those of Hegel also contain a ecriticism of this
combination of both. Tt is, however, interesting to observe that
Daub vigorously assails the idea of retribution, which is at vari-
ance with Christianity (retribution, not through God, but through
men 1), and protests against the misuse of the offender for arbi-
trary purposes of deterrence or of reformation according to the
dictates 2 of a class privileged to impose reform.?

13 >, 258,

13 (ecasionally, however, this elear thinker has not failed to recognize
that a different, econdition exists. Thus on p. 251, he says: ‘‘The eriminal
law can be nothing other than an cxpression of the generat will inspired
by the Christinn spirit”, and on p. 252 (note) : “‘The Christian authorities
cannot justify themselves by saying that they found the law (i.e. of eapital
punishment) already in cxistence, beeause cvery law. can be changed.”

0 “Zustam dor theologischen Moral”, II, 1, cepeecially pp. 347 et seq.

% P, 2R5. 2 1, pp. 342 e seq., nole. )

% The statements econeerring punishment and criminal jurisdietion of
Eothe, *Theologische Ethik”, IIL, pp. 874 el seq. (1sb ed.), have no
original significance, They amount substantially to an uncertain repcti-

tion of Hegel and Stahl, except that the negation of wrong is taken rather -
in the sense of Kant's retribution. (Cf. e.g. pp. 877, 886: ‘*The justi-
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§ 99. Later Developments of Hegel's Theory. Trendelenburg.
— The purest conception of Hegel’s theory was held by Trendelen-

burg,! who at the same time rewrote it in very plastic style. A. -

crime is to him essentially a wrong done intentionally, and right

is restored by the punishment —'in an ideal way at least (since .

a wrong that is done can not be undone). “ In its innermost pur-

pose, punishment is the force of law over the criminal, — the force -

of law for the party who has been injured, and the force of law in
the community.”? While attention is called to the fact that

historical devclopment and higher conceptions have caused the -

satisfaction ® of the injured party to be merged in the idea of gen-
eral restoration; punishment, as the force of law over the criminal
and as force in the society of men, is the subject of special ampli-
fication. Punishment, the reaction against wrong, is aimed to

cnable the offender who has maliciously violated the law to per- -
ceive that the punishment is a necessary consequence of his guilt

and that it is desersed, and to enable him, in so far as his rebellion
against the law is broken by the power of the law, to feel that the
punishment is atonement for his wrong, and, as regards the divine
government of affairs, expiation. In this relation, punishment
is the tight of the offender. It is a rccognition rather than a
violation of his individuality.

To be sure, this aspeet of punishment depends upon the con-

ception of the criminal as something that is free and can not be -

fication of punishment eonsists in its actually being retribution.”) They

also contain other manifestly retrograde ideas. Differing from Hegel, .

Rothe believes it is possible upon the whele to fix gradafions in punish-
ment by retribution and thal the death penalty is justified by the usual
references to eertain passages of the Bible (which passages historieally
considered have another meaning), p. 887, On pages 876 and 877, re-
forring to Nitzsch, he says: *‘And indeed as a Christian State, the State

must punish; for even upon a basis of & complete conciliation of the .

confliet botween the interests of holiness and those of grace arising from
-the redemption (Would that this coneiliation were already accomplished 1),

Christian love can not stay the arm of eriminal justice, but rather it -

must in ité own intercsts cxpressly urge il to aetivity *(!). For the

judge indecd, the two-soul theory which he advances is correct; —but -

kow the state may be Christian love and yel — not from love for or
interest in its innocent subjects — hecanse of blind retribution assign
the criminal to the executioncr, is not readily eomprehensible, The

criminal law of the 1500s and 16005 which arose from these opinions '
furnishes a criticism of such theories. It is natural that the fact is over-.

Ioaked that eriminal law historically had its origin in vengeance, which

is cverywhere condemned (cf. p. 877, nele). In all these matters SBehleier- .

macher has shown greater depth of thought.

1 Naturrecht auf dom Grunde der Ethik” (2d ed., 1868), §§ 50, 56-62. -

? “Natturrechi, ete.”, § 58,
3 Apart from external indemnification.
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moulded at will; but if punishment were the abolition of one
wrong by the infliction of another, this punishment would be
impossible. Only that punishment will appear just to the criminal
which, on one hand, necessarily springs from the nature of his
own act, and on the other, from the provisions of the law he has
violated. Tirst, the wrong is plucked at its root in the mind of
the criminal. His reformation is the victory of the law over the
hostile will; hence, that it may the more readily be perceived by
the criminal, the purpose of reformation is included in the punish-
ment. TFurthermore:* *° Successful erime incites greed and the
cvil will of others for secret enjoyment. The evil example loses
its power of incitement only when, destroyed by the punishment,
it leads to the opposite of incitement, or when, in the psychological
process of the usual association of ideas, the iNusion of pleasure
associated with the example is counterbalanced by the influence
of fear and unhappiness. Intentional wrong scldom arises of its
own accord and without association with something else. Rather
it has its conditions in the various social notions favorable to its
production; there is in every man a germ of malicious wrong in
all its forms.” Upon this necessary effect of civil punishment
upon the community, there also rests, as Trendelenburg further
remarks, its distinction from pedagogical punishment.
Trendelenburg’s conception has but slight resemblance to the
old view which regards punishment specifically as suffering, as
evil for the criminal. The idea is not quite so clearly present as
in Hegel that crime and punishment are not commensurable, and
that it can only be established historically and not in principle .
that a definite punishment is merited. :
Abeggz. — Hegel’s dialectic reaction against wromg assumes,
on the other hand, more and more of the character of retribution In
certain jurists who in principle stand or secm to stand on the
same ground as Hegel. If, on one hand, one can not free himself

“from the old remnant of the maxim: “ Malum passionis ob malum

actionis ”, and, hence, is involved in new difficulties, so, on the
other hand, a proper effort is made to show that the purposes of the
punishment recognizable as meeting temporary requirements
are directly the reverse of the absolute principle, and to portray
punishment as having a Janus head, — one face, turned towards
the past, permits the absolute principle of punishment to be recog~
nized, and another face, turned towards the future, reveals the

1§61
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relative purposes of punishment. And at the same time, an at-

tempt is made, as must be the case in a correct theory, to adjust

the theory to historical development.
This last-mentioned attempt is made by Ahegg.® He portrays

how the elimination of wrong passed from the form of vengeance -

to that of composition, and from this changed to punishment

inflicted by the State with relative purposes (deterrence of others,

safety from the criminal, reformation), and ultimately finds its

completion in the principle of justice, which, however, adopts ,

these relative purposes but in proper measure and relation. He-
gel’s method of dialectical eontrast — the direct expression - of
feeling in vengeance, accepted purposes of punishment, and the
treatment of the criminal in accordance therewith, and ultimately

remission and expiation in the higher sense —is here followed, -

but quite foreign clements are injected into his opinions. Hegel’s

reaction against wrong & is, as it were, meaningless in itself; it is
only in the sphere of finiteness (i.e. in history) that it assumes the.

coloring of a definite evil inflicted upon the criminal, in accordance,
also, with the prevailing tendencies of thought. In Abegg there
again prevails the illusion that, in accordance with an cternal
and immutable rule of justice, the kind and degree of the punish-
ment {or more correctly and in Abegg’s sense, the evil contained

in the punishment) can be definitely fixed.” TUnder this concep-

tion, the alliance of the purposes of deterrence, security from the
offcnder, and reformation, with the absolute principle, is only
an appearance. Such an alliance is impossible, — for thosc very

reasons which of necessity prevail against Rossi’s theory. If

absolute justice and a relative purpose of punishment are two

_ #“Die verschiedenen Strafrechtstheorien in ihrem Verhiltniss zu
einander”™ (1835), pp. 8 el seq.

¢ In Abegg's ‘‘Lehrbuch dor Strafwissenschaft’, § 48, pun.ishme_nt is

eonecived as the bowing of the eriminal to the will of the law.
T (f. especizlly page 28: *‘Punishment is allowed only to serve the

ends of justice, and this ferrnishes the rule for its application, and its.
conditions, its kind and amount.” However, in § 49 of hjs ** Lehrbueh™, .

montion is again made of a relation between guill and punishment de-
tertnined by eonsiderations of the nation and morality, and the resulting
retribution. But in the “*Archiv des Criminalrechts™ (1845), p. 262,
Abege formally defends himself against Hepp's criticism that he, Abegg,

hiad said in the sense of Hegel that punishment is not an evil. Abegg =

would merely say that pumishment which is primarily and directly an

evil for the eriminal, could and should (?) be also a benefit for him. Here

may be observed that “‘eould and should” which are so easily gaid in the
same breath. But what if these premises do not apply? There is no
doubt about the “could ™, but the “should” gives punishment an entirely

different meaning, and, when logically thought out, nunder some cireum-

stances a quite different form.
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different. aspects of the same thing, then both are consistent. The
acceptance of them as consistent is Ilossi’s theory. But in Abegg’s

.theory, also, there is no possibility of these two conceptions being

reconciled, as is revealed by a contemplation of the results. He
who takes the trouble to follow up ¢losely the results of the various
theories (as was done by Feuerbach) thus pragmatically united,
will necessarily agree with Feuerbach’s eriticism, that the two

" garments arc 50 badly torn that it is impossible to patch up a decent

covering for the State.
‘ Hefiter. — The defect of such a combination of theorics ® is es-
pecially manifest in the clear and concise expression given it by
Tleffter, one of its supporters, in § 109 of his valuable treatise.
“ Punishment,” says Heffter, “in its ahsolute character, as an
elimination of the guilt in the offender, is in and of itself not de-
pendent upon the attainment of any specific purposes. It is
rather a purpose in itself, and in accordance with its nature has
the effect of curing. In the sphere of the State and its rights, as
in finite affairs gencrally, punishment assumes certain peculiar
relations. While here it may be inflicted solely in the gencral
legal interest (‘ for the general utility *), it becomes asatisfaction
which the State requires and takes from those guilty of a viola-
tion of the general legal system, for the purpose of the restoration
and maintenance of the same.” It is, indeed, not apparent how
in the sphere of finite affairs the absolute purpose of eliminating
guilt can change itself into the purposcs of deterrence, reformation,
ete., and at the same time remain true to itself. Nor is itapparent
how. it is just that the criminal must submit to these purposes.
The solution of the problem is presumed, but it is not given, The
contradiction is mercly concealed by distinguishing between the
sphere of principle (idea) and the sphere of finite affairs.

Kostlin, Merkel. — Kostlin ® and Merkel, in spite of the many
excellent statements concerning individual points of eriminal phi-

& Preytag’s attempt (“Die Concessionalgerechtighkeitstheorie™, of. cs-
pecially p. 46} is particularly an alliance of the absolute thaory {funda-
mentally the theory of Hegel) with the eontract theory, the theory of
voluntary submission. He regards the principle of criminal law as a
right aequired by agreement or concession to realize the idea of law in
all thosc cases in which an act is done contrary to the laws represcnting
it. This realizalion is attained by means of an evil infliected as & punish-
ment upon the doer of the act. According to Freytag, every onc respon-
sible for his acts, by living in the State proelaims his submission to its
criminal law. A criticism of this view is not necessary. i

2 ““Noue Revision der Grundbegriffe des Criminalreehts” (13845), pp.

1-53, pp. 764-850; “System des deutschen Strafrechts' (1855), §§ 1-8,
114124, .
473



§ 99] HISTORY OF THE THEORIES OF CRIMINAL LAW [Papt I1
losophy for which we are indebted to them, do not carry their ideas
substantially farther than the foregoing. K&stlin, in part adhering
more closely than Ileffter to Hegel, merely adds an examination
into the possible kinds of wrong. 1le classifies unconscions wrong
as the object of civil justice, possible wrong as the object of the
police system, and known antagonism of the will of the individual

towards the general law as crime. Ile designates punishment as

coercion brought to bear on the will of the criminal. According
to Késtlin, punishment may not consist of a general reaction
against the personality of the eriminal, but it may be such oaly to
that degree to which the eriminal himself has thwarted the general
will. Consequently, as Késtlin himself says, he regards punish-
ment externally as retribution and as an evil:

The theory of retribution here again becomes very prominent;
and the statement that this is the case only “ externally ” does

not suppress the truth. It merely coneeals the difficulty of prov- -

ing that the punishment should also inwardly be a benefit to the
criminal, — a thing which in empirical conditions is by no means
uniformly the ecase. If, without giving that nccessary attention
to an injury to the public, one could, in the case of many a repent-
ant criminal, forcgo the punishment, he would certainly thereupon
reform. And if we consider how defective the means of punish-
ment have becn and still remain (how difficult, for example, 1s the
erection of a penal institution corresponding to all requirements),
we shall, as it appears, perceive that here a single phrase has bridged
over the chasm between good and evil. Moreover, Kdostlin’s

classification of the three kinds of wrong is not satisfactory, —

the distinction between civil wrong and criminal wrong for the
reasonsg previously dealt with. As to the intermediate classifica-
tion favored by the dialectical method of Iegel, the penalties
inflicted by the police power are, as a rule, not juristically preven-
tive, but rather, as it were, remedial ; the action contravening a

police regulation is not merely a possible wrong but an actual -

wrong, although it is not necessary that it directly violate a sub-
jective right or work a real external injury. This is cxactly the
case with quite a number of criminal offenses; and the fact is
merely that police regulations concern themselves chiefly with
acts which are not aimed at a violation of a right but .which
nevertheless place a right in jeopardy. — The justification of
punishment as a right of the criminal is only incidentally

treated by Késtlin. He believes that punishment reaches the -
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criminal only in accordance with laws which the latter himself
has established.

Merkel involves himself in a peculiar difficulty.”” He capably
demonstrated that the distinetion favored by Ilegel between the
circumstances of punishable and non-punishable wrong acts is
not tenable. But this demonstration carried with it the assump-
tion that no distinction exists at all between eriminal wrongs and
civil wrongs, and that civil and ériminal sanction are identical in
nature. Both do away with wrong, — criminal sanction in the
ideal inner sphere and civil sanction in the external sphere. This
is fundamentally connected with Merkel’s assumption that wrong
is conceivable only as blameworthy, and that law consists mercly
of commands (rules) and prohibitions addressed to persons who
are responsible for their acts. However plausible ! this assump-
tion may be made through the observation that the contrary view
would logically compel us to regard an unreasoning character as a
possible author of a legal injury, yet fundamentally it rests upon
the long-since repudiated foundation of law by contract. I have
a right only because a rule of law forbids other responsible beings
to take the object from me. That is, I have a right merely by
virtue of a forbearance on the part of others which is either volun-
tary or compelled by the legal system. I do not have it by virtue
of a reason inhcrent in the naturc of things. Not because my
family and I have possessed and cultivated a field for one hundred
years ig it my property; but the legal system can give effective
orders to others that they leave it alone. 1f Merkel's assumption
were correct, the State would have no right to protect itself and
its subjects against predatory attacks of barbaric hordes and na-
tions. ‘It would only protect a “ factum.” Yet the spontaneous
feeling of every one leads to a different conception, viz., that there
exists a right to protect peaceable possession and culture against
harbarie destruction, whether the invader bhad the capacity to
understand this or not. Not for a moment can we concede that
humanity at large has no right to protect itsclf against wild beasts

10 Criminalistiseie Abhandlungen®, T (“*Zur Lehre von den Grund- °

eintheilungen des Rechts und der Rechtsfolgen’™), 1867, p. 41, pp. 104
et seq. CF also Merkel, “Zum Reform der Strafgeseize, ein Vorirvag”
{Prag, 1869), and morc recently in the * Zeitschrift fiar die gesammte
Strafrechtswissenschaft’ (1881}, pp. 553 of seq.

1 For tho coutrary viety, and cspecially. conecrning the controversy
as to the possibilily of wrong without guilt, ¢f. the numerous diseussions
by Thon, * Rechtsnorm und subjeclives Reeht™ (1879}, pp. 71 &f seq.
However, for an adherent of the “ Norm ™ theory this matter has its speeial
dilliculties. :
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and unreasoning nature. It has this right. It merely uses it
and avails itself of it in a different form than as man against man ;
wild heasts and lifeless objects are not possessors of rights.

The logic of Merkel’s view would also compel the judge of the

civil court, before ordering a debtor to pay or a detainer to deliver,
to ascertain whether these parties had realized their wrong; for
without this preliminary condition no legal obligation exists, and
the judgment is not intended to create legal obligations but merely
to declare those already existing. From this standpoint, also,
it becomes impossible to construe the differences between the civil
sanction (z.e., payment of damages) and punishment which exist
in the positive law and are uniformly recognized as reasonable.
If the civil sancticn pursues exactly the same object as the criminal
sanction, why is punishment in its positive development governed
by laws quite different from those of the civil sanction? Why,

e.g., does not the punishment pass, as docs generally the obliga-

tion to indemnify, to the heirs of the party originally obligated ? 2
In this complete disintegration of the conception of punishment
it is no longer, as a matter of fact, possible to arrive at the concep-
tion of retribution which Merkel on the other hand finds realized
in criminal justice. Private law and civil justice have cssentially
nothing to do with the conception of retribution, but nevertheless
punishment according to its nature should not be different from
the criminal sanction. ' :

The postulate ™ of a comprehensive foundation of criminal law
is contained in the following principles:® “To each and every
living being there is conceded the right to maintain and preserve
himself and the conditions upon which depend his being and his
existence. To the struggle for the latter belongs the reaction which
in social life responds to the crime, whether individuals or the
community take part in the same. TFor the crime which is 1ot
followed by retribution jeopardizes all of those conditions.” Pun-~

1 TIn respeet to this, ¢f. Binding, * Die Normen und ihre Ushertretung.”
In spite of whieh, the principle so excellently developed by Merkel is
sound, viz., that to a certain extent and wunder certain  conditions
the civil sanction may represent punishment and take its place and that
thé State should infliet punishment for an aet only in so far as the eivil
sanction docs not suffice. €Y. Merkel also in the ** Zeitschrift fiir die
gesammte Strafrechtswissensehaft” (1881), pp. 582, 583. :

13 Criminaliséische Abhandlungen™, I, pp. 113, 114, .

14§ do not believe that Merkel, if he would maintain the prineiples
quoted, ean avoid having Hegel as the basis for his fundamental views
of criminal law, as he euriously enough appears (?) to desire. Cf. **Zeil-
schrift, ete.”, p. 555.
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ishment is, indeed, the reaction against acts hostile to the condi-
tions upon which the life of society depends, — a reaction which
necessarily takes place where society as a whole would still express
itself as being moral. Moreover, the way and manner in which
Merkel rejects a retribution which should sever itself from secial
intevests and which at the same time would not be in a position
to adopt the relative theories of punishment, must command our
entire accord. But one cannot perceive the bridges which on one

" hand connect these interests with that retribution, and on the

other lead from that retribution to that vague residue of simple
coercion (sanction) into which punishment is reduced.

Hiillschner. — [Tilschner '# also uscs Hegel’s ideas as his founda-
tion. But he is not satisfied with the mere dialectic necessity of
punishment, and consequently (more even in his latest works than
in his earlier) he is under the influence of the idea, which sees in
the law merely rules for the will of those who, in the concrete
case, are without rights. Thus, the right is merely the vacuum
which is left to those entitled to something when it is appropriated
by those not entitled. This is & view which we have already seen
in Merkel, but which has since found its clearest expression in the
“ Norm theory ” of Binding. Hélschner 1 quite properly asserts
that the legal rule should be a moral one; and he is also quite cor-
rect in maintaining that law should not be merely the compass, or
at any rate, a skilled adviser of power, but rather that law and
morality be in themselves a power. But, peculiarly enough, he
is unable to assert for law in itself either activity or coercive power
(sanction). ‘This activity and coercive power, apart from cases of
self-defense, first arise through the State “ in which the organism
of law acquires its finite existence 7' and in which “ every exer-
cise of vengeance is designated as not merely formal, on account
of the danger of its getting beyond control, but also as material,

“as unlawful, because morally unlawful, and improper.” ® Pun-

ishment is that coercion which is used against an active opposition
of the will to the law, or against a force done to the law, or against
a power which has intruded into those spheres over which the
State alonc predominates, and which is therefore designed to repel

18 0f. “System des proussischen Strafreehts”, I (1858), pp. 11-17,
Pp. 435443, “*Die Lehre vom Unreeht und seinen Formen”, in *‘ Ge-
richtesaal” (1869), pp. 11-36 and pp. 81-114 (also published scparately},
alsq “'Cerichtssaal”™ (1876), pp. 401-440. But espeeially sce *‘Das
gemeine deutsehe Strafrecht ™, Vol. I (1881), pp. 3-36, pp. 668574 The
eitations following are from the work last mentioned.
18 Pp. 13, id. P, 12, 18 Pp. 26, 27, 30.
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the despotic encroachment of the individual will upon the legal
power of the State. Its purpose is: * to administer justice by
the elimination of wrong, hy the restoration of the legal condition

and the undiminished power of the State. In this sense and not
for the sake of a limited utilitarian purpose, to punish is a tmoral
necessity.” 1* However, the sanction should not be unrestrained,
nor should the criminal be seized by the power of the State “ as

something absolutely without a right.” Justice should be satis-
fied by a punishment which completely corresponds in kind and
amount to the guilt in respect to all elements under consideration.?
And yet the various possible purposes of punishment (security,
etc.) should be attained. A conflict of these various purposes,
Hilschner feels, is possible only when exclusive predominance is
given to some one of these purposes, or if there is assigned to pun
ishment some purpose foreign to its ideal nature (7). :

We have already frequently pointed out that a combination of

the relative criminal theories, cither singly or collectively, with
a theory which believes that an absolute standard of justice must
he established for punishment, is impossible. The so-called inmer
agreement of such an absolute theory and a relative theory is
and remains simply a pious wish, which will not bear up under
cxamination in the individual cases. For example, suppose, in
the light of that theory, we try to answer the simple question
whether or not the legislative power in a case of special temporary
danger, e.g., In & time of special excitement, has the right to mate-
rially inercase the scverity of the punishment for certain offenses,—

as it were, to make an example. But apart from this, the dectrine =,

cannot free itself from numerous inconsistencies. It is asserted
that coercion is in no way an element of law, and yet it is immedi-
ately stated that coercion is, on other grounds, not only morally
possible but even necessary for the law2 But if a thing is neces-
sary for law, then it is also included in the nature of law. The
point of view which lics at ‘the basis of this is incorrect. It is
assumed that law can be completely separated from the other
rclations of human life. As such it requires no coercion. But as
soon as law is considered and asserted as existing among these
relations of life and dealing with them, then cocrcion becomes neces-
sary. But this last-mentioned point of view is alone permissible.
A law which floats in the air, withdrawn from all relations of life,
is a will-o’-the-wisp.
1P, 32 2 P, 565. ap, il
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As to Hilschner’s comment that the rules of law applicable to
monarchs do not cease to be legal rules because no coercion sanc-

‘tion can be applied to monarchs, he overlooks the fact that coer-

cion may exist without a civil or a criminal procedure. A very

- cffective coercion may exist by virtue of the pressure of the united

conditions of things, without there being an especially organized
machinery for giving effect to the same. The coercion might
very well e.g., consist in this, viz., that the monarch, by the disa-
vowal of such a legal duty, might encounter opposition to legal
rules otherwise intended by him, and in glaring cases could not
avoid a breach of the constitution which would be prejudicial to
his position. The coercion exercised by the law can alse very well
consist in this, viz., that the law deny to him who violates its pro-
visions any assistance, or that it recognize the right of self-defense
on the part of those offering opposition, ete.Z Coercion is abso-
lutely necessary, because the law must be valid generally; and
the law, as opposcd to the individual will, must, because of this
very generality, not yield but must compel. Consequently it is
not apparent wherein vengeance specifically differs from punish-
ment. Ilistorically, as Hilschner admits, it is the root from
which the criminal law sprang. Therefore theory requires identity
with it in its fundamental essence; and has not the State often
given its assent to the exercise of vengeance? Moreover, in the
initial stages it is certainly not necessarily immoral, and the less

~ s0 sinee it can then hardly be distinguished from sclf-defense. If

in those times a bold aggressor had merely encountered opposi-
tion as limited as is our modern sclf-defense, and never had to
fear anything further, then certainly (e.g., as with the early Ger-
mans) there would never have: cxisted a sure legal protection.
And tbe same thing can be asscrted if the range of self-defense
had been limited merely to the protection of one’s own rights.
Tt is not so limited even to-day. In the initial stages of devel-

‘opment, when there is no strong governmental power, such

egoism would destroy all further development of the law and
of the Statc; yet, in times of danger, when another’s right is
boldly attacked, we recognize thc correctness of the principle:
“ Tua res agitur.” And it is not apparent how punishment should

= There are also rules which make up a border provinee between law
and morality, rnles which may equally be regarded as moral or as legal
(aceompanied by legal prosccution) or in which it is doubtfal whother
legal prosecution can be considered.
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be a necessary comsequence of wrong deserving punishment, if

it did not exist prior to the State.

All this is but a result of our knowledge of the ideas which

Uerbart first promulgated (cleverly but incorrectly): that the

sanction for the law did not originate with the law. Thus the -
sanction must first have been introduced from without the law, .
and the same would hold true of punishment, which should be a .

sanction. But since punishment should also be distinguished
from that which we customarily term as sanction in the adminis-
tration of private law, Hilschner does this by denying that the
administration of private law contains a sanction (although this
is contrary to the simple and natural way of viewing the matter),
and ascribes the private law duty to indemnify to the injured
person’s power over the property of the one deing the damage.®
Finally, it is not an improvement upon Hegel's classification of

civil wrong and criminal wrong, to conceive the latter as a wrong-
in which the criminal essentially places himself in opposition to .

the general legal system. We shall revert to this point later.
Berner. — In spite of many excellent comments for which we
are indebted to Hilschner’s discussions, his involved theory does

not leave a satisfying impression and is in many respects a very -

difficult one for precise examination. Much morc satisfactory is
the simple theory of Berner.* Following mainly the speculative
system of ethics of 4. U. Wirth,® he clearly and definitely changes
HegePs idea of elimination of the wrong to one of retribution (meas-
ured according to the intention 2 as evidenced by the external

injury). ‘Morcover — and this is a special feature of Berner's

view, whercin, in our judgment, he is quite correct — he main-
tains that retributive justice leaves a certain province for free

discretion as to the quantum of-the punishment (which however =

is again conceived as suffering inflicted through the scnses).”

= P, 21. The private law duty of compensation in torts is hereby

basod upon quasi-vontract, as it was also by Binding (*Normen”, I,
pp. 222,°223). It is a species of *‘negotiorum gestio.” In opposition to
Hilsehnor, ¢f. especially Merkel in the **Zeitschrift fiir die gesammie
Strafrechtawissensehaft’ (1881), pp. 580 ef seq.

2 “ Tohrbuch des deutschen Strafrochts®, §§ 2832,

. 2 Coneerning lhis, sce Laisiner, “Das Recht in der Strafe” (1872),

pp. 153 ef seq. 2 “‘Lehrbuch ™, § 31,

27 “Tg agecrtain that which is deserved herein is the province of em- :

piticism rather than of formal caleulation. In this attention iz to be

given especially to the existing conditions of society and also to national

morals and opiniony conditioned as they are by relations of time and

spave. In the place of comparison in kind (‘talio’) we retain merely -

the ides of proportion and the critorion of experience.”” § 28 (cf. ante).
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Within_ this province the purposes of deterrence and reformation
can and should excreise an influence upon the amount of the pun-
ishment. * Here are the limits within which justice allows the
realization of these purposes.” And within these limits (as had
already been demonstrated by Abegg and Wirth}) both these
purposes are simultaneously achieved with the retributory
punishments. Thus, according to Berner, the relative theories of
criminal law ultimately acquire an extensive influence upon de-
termining the amount of the punishment, '

Kitz. — Hegel’s theory receives from Kitz a new tendency
which is descrving of notice?® It deals, we may say, more with
inner and subjective matters, thus practically veering around
towards the theory of reformation. The immoral act is declared
not so much to become “ nil ” as to be undone, rescinded (*‘ Re-
scission theory ). The intention which has not yet become an
act, which has not manifested itself to the extcrnal world, may
be rescinded by being given up, by simply being withdrawn.?®
But where the intention has become an act, its rescission requires
a positive contrary act, an opposite treatment of the will; and
since the offender has acted in order to furnish gratification to his
baser nature and desires, it requires his receiving pain inflicted
through the senses, recciving punishment.  As it had already been
stated in the Decretum of Gratian:* “ Qui peccator est, et quem
remordet propria conscientia, cilicio aceingatur et plangat . . . pro-
pria delicta . . . et cubat et dormiat in sacco, ut prateritas deli-

" cias, per quas offenderat Deum, vite austeritate compenset.” 3

Kitz has very correctly combated certain objections which could
be raised against this theory. Thus, there is the objection that
in actual life an equalization of the pleasure of the crime and the
suffering of the punishment cannot be established. A principle,
however, is unot valueless, because in its application to concrete
life a certain province for the exercise of discretion cannot be
avoided. Morcover, it cannot be asserted that, according to
Kitz's theory, an action that had no effect must remain unpunished,
since the essence of the intention as manifested does not lie In its
consequences ; an absolute rascal, in whom a slight sensual entice-
ment furnished a motive for the commission of a graxe offense,

% “Das Princip der Strafe in seinem Ursprunge aus der Sittlichkeit®’
{Oldenburg, 1874).

2 (f, p. 25: “In my heart, my doed was not my own.”

3% Causa 33 qu. 3, 1, ** De powenitentia.’
2 Thus p. 35.
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does not for this reason get off with a slight punishment. That

desire for sensual gratification, existing prior to the act and become
habitual, is to be considered as the motive, and thus the punish-
ment rather increased. 'The distinction between punishable crime

and mere immorality is marked by the fact that the function of
the State is limited to counteracting encroachments upon moral -
freedom, and that within this province the State fixes and controls.

the suffering afflicting the senses which scems necessary for the
rescission of the immoral intention. 1t is perfectly manifest that
herein the State has to aim at the conversion of the intention of
the criminal (and also his reformation). For this reason, Imprison-

ment seems an especially commendable form of punishment, while -

the death penalty, on the contrary, is objectionable.

However, as the reference to the penance of the Canon law
shows, the character of temporal punishment (z.e., inflicted by
the State) is not preserved in Kitz’s rescission theory. This
temporal punishment attains greater perfection, the more it is-
caleulated to bring about the inner reformation of the criminal ;
but first and foremost, it has in view as its object not. the criminal
but the purposes of the community. The logical outcome of
Kitz's rescission theory is a theory of reformation, on one hand

limited by a considcration that means of reférmation may never -

be a pleasure for the condemned, but rather suffering, and on the

other hand materially restricted because the means of reformation-

must be suffering. According to Kitz, the State has no further
right to punish, if the offender has already voluntarily undergone
the evil which (according to the view of the State and also accord-
ing to the statutc) must be inflicted upon him. This would be
the perfcct punishment. In this the official character of the pun-

ishment vanishes. And finally, it is a fiction that a deed which.

has been done can be undone by the contrary desire of its author;
for this, as the ancicnts said, could not even be accomplished by

the gods. Even an evil intention and desire cherished and nour-

ished in the inner recesses of the soul leaves its trace. The reality
of criminal law eannot be founded upon a fiction.

§ 100. Combination of the Theories of Hegel and Fichte. —

Heinze. — The theory of Heinze,! which in part at least stands

upon the basis of Hegel, is complicated and perbaps difficult to
comprehend in the sense in which it was intended. One cannot

1 In Ven HolizendorfP's **Handbuch des deutschen Strafrechts”, T,
pp- 321-344. _ .
482

Crarrer VIj CRIMINAL THEOQRIES IN GERMANY [§ 100

deny its searching glance into the naturc of wrong, of law, and of
punishment; but on the other hand (as Laistner’s criticism
has revealed and manifested) it cxhibits a certain wavering back
and forth between various principles and a certain obscurity.
Ieinze very correctly perceives that a proper theory of criminal
law must also be adapted ® to historical development and to the
various, and perhaps also imperfect, manifestations of punish-
ment. He also perceives that a correct theory of criminal law has
to consider principally, although not exclusively, punishment
inflicted by the State.  From this point of view, Ileinze very
correctly observes that punishment does not need to be an “ evil ”
or a * suffering.” Tt is regarded as the specific substance of civie
punishment that it be something done by the criminal, which should
be the guiding principle in the fixing of imprisonment, along with
which the punishment of banishment (complete or partial banish-
ment from the legal community) is recognized. Both of these
punishments are diminutions (“ Minderung ™) of rights (i.e., of
the criminal}, The undergoing of the punishment by performance
of something and the fulfilment of an obligation frees from the
diminution of right in the future, yet it directly asserts the diminu-
tion of right in the most direct and actual manner;* and it follows
from this conception, as Heinze argues, that it is an error to assume
that punishment cannot attain realization until the beginning of
physical atonement. No one can deny that a criminal sentence,

~ in itself, fulfils a part of the function of punishment;® a portion

of its activity takes place, even though it was certain from the
beginining that the punishment would not be inflicted. Even
before the commission of the crime, the punishment has an inde-
pendent existence. In the criminal statute or in the rule of crimi-
nal law founded upon custom two aspects may be distinguished ;
the ideal one lies in the judgment that the punishment is the legal
equivalent of the crime; the practical one, in the order that this
punishment shall be inflicted upon the author of the crime. The
punishment is also a manifestation of the criminal’s unworthiness.

These two ways of conceiving punishment, as they are advanced,
cannot be reconciled. It is possible, if onc regard the manifesta-
tion of the unworthincss of the criminal as the_cardinal element,

2 Pp. 169-178. S + D, 320, ¢ P. 327.

w ‘5 The author of this book had already expressed these. thoughts in

Grundlagen des Strafrechis”, pp. 3, 84: There can be no punishment

without public disapproval of the aet, but the punishment ma ibl
consist merely in publie disapproval. P . ¥ possibly
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to proceed from this to an accompanying diminution of right or
performance of punishment, and also even to banishment. But
the reverse cannot be accomplished. The community has no
further interest in him who is expelled,® and there is no special

need to proclaim the unworthiness of him who has paid what he -
owes.” It is also clear that if there can still be an effect to punish- -
ment when a real diminution of rights in individual cases is im--

practical, real diminution of rights cannot be the essence of
punishment.! Moreover, if banishment, according to Heinze's
conception, is the prototype of public punishment and is little by
little mitigated by public punishment, then would not the criminal
have the right to choose banishment from the society of the State
instead of undergoing - public punishment? Heinze is able to
avoid this result, which would be quite acceptable to our modern
criminal world, only by appealing to the civilizing mission of the

State. Suddenly the State appears as the one formally injured.”
“ The crime ‘within the State is the violation of that law of life
operative in civil society and in the State and indispensable to its.

progress. . . . Through the crime the criminal formally becones,
in respect to the State, a wanton violator and despiser of the legal

system of the State and materially a renegade of that civilization

which furnishes the basis for rights.” For this reason * there

cannot be ascribed to the individual criminal the right of choosing
a voluntary withdrawal ® from the State and the association of

civilized mankind in preference to undergoing the punishment
which will rehabilitate him in the State. This would be directly

to allow him that which constitutes the essence of the worst crime, .

viz., a complete lapse from civilization expressed and accomplished
by a withdrawal of onc’s self from the State and from civilized

humanity.,” According to this, any one, who, as a hermit, be- -

tock himself to a desert island would thereby commit the worst

s Considering it practically, what would be thought if a society first., "
expelled one of its members and afterwards punished bim under itsby-laws? .

But the reverse is quite eonceivable.
* And yet a cortain effect of grave erimes that have been atoned for,

an offect which would apply to Donor, although perhaps no longer to be -
fixed by law can never be eliminated. Such a thing is alse not to be

desired. :
3 There is hercby manifested the correctness of the. course of thought

pursued by me in a reverse fashion in the * Grundlagen des Strafrechts”, '

which Heinze however has searcely noticed.

? The individual State does not, however, eompleteljr represent this .

general union, particularly sinee every State is not equally eivilized. For

the contrary view, see Laistner, p. 173 and Heinze's own statements in-

opposition to Stahl, Heinze, p. 300.
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erime conceivable. The doctrine involves the following simple
fallacy : One may regard grave crimes as being also a lapse from
civilization, but not every withdrawal from civilization is a grave
crime. If the punishment rehabilitates, then it is a right and not
a duty of the criminal. * Beneficia non obtruduntur.” If one
desires to insist strongly on the philosophic attitude, a moral
duty does not always give rise to a right,’® and the civilizing duty
of the State does not carry with it the right to punish. Otherwise
there could be inferred from the civilizing duty of the State the
right to improve (all) individuals through punishment as far as it
might seem desirable to the State. '

As a matter of fact, Heinze’s theory, as supported later by
Laistner, reveals two distinct circles of thought. To the system
of Hegel I belongs the idea of the declaration of nullity or base-
ness of the crime; to Fichte belongs the thought that crime breaks
the legal union betwecen the criminal and the State, and that this
is reunited by punishment.® “If we inquire after the embodi-
ment of the penal power, on both sides we are told it is the State;
the one State as the defender of rights, the other State as the party
injured, which relies not upon its criminal law but rather upon its
missionary duty.” However, we do not subscribe to that severe
judgment which Laistner * later passes upon Hegel’s theory, after
he had in the beginning praised that “ Janus head ” which Heinze
in a somewhat mysterious manner had set up as the only correct
starting-point. We are rather of the opinion that the ideas of
Hegel and Fichte may quite well be joined in a certain unity;

and we can express to Heinze the appreciation of science for his

suggestion in this respect. But the way in which it is sought to
bring about this unity is in our epinion misleading. _
_ And misleading also is the way in which the relative purposcs

10 From the moral duty e.g. to feed children, there does not arise the
right to do so at another’s expense, — indeed there arizes no definite right
against others, L . .

U (Y. e.g. p. 327 ““Punishment is the right inherent in the crime.”’

12 ““Not, punishment, but erime and punishment together must be re-
garded us the Janus head, — the face with the features of wrong is the
crime and the face with the features of justice is the punishment.” Heinze,
p. 327. Such a figure can be made use of at the end of a deduetion in
ordor to make it more clear and impressive; but at the beginning of the
deduction it leads to the error of confusing the fizure and the deduection
and thereby even itself to become uncertain.

15 P. 175. “And the web is so looscly woven that the warp and woof
can be digtinguished without effort. We also have here before us one of
the socalled mixed theories to which the critieism of its own author as
to such mixtures may be applied.”

485

.



§ 101] HISTORY OF THE THEQRIES OF CRIMINAL LAW [Pagrt II

are finally inserted in Heinze’s theory. They are designated

simply as ““ accidental purposes of punishment.” But in a theory
there can be nothing accidental. One can not thus accidentally ad-
here to an absolute principle, nor cherish the pious thought that

these relative purposes are so peaceably reconciled to each other ..
or to the principle of rehabilitation or of banishment or to the |

principle of pronouncing the unworthiness of the criminal or his
crime. Heinze refers here to the operation of the statute. The

statute may indeed reassurc the judge but not the legisiator or

the theories and their philosophers. And since (on p. 333) the
justice of mere police penalties, which may be felt as keenly as
criminal punishment, is founded simply upon the fact ** that the
State has the right for the sake of the public welfare to gain its
end by means of threatening with punishment, what need was
there, for expounding together crime, wrong, and punishment, of
“the right inherent in the crime” and the “ Janus-head ™?
Would not the theories of Bentham and Feuerbach have been more.
simple and logical ? '
Since it seems to be a natural right of authors to place their

own theories at the end of their investigations, although chrono-

logically regarded this may have preceded some other theory, so,
with Heinze’s “ combination theory ”, we will take leave of the
description of the evolution of Hegel’s principle and turn to the
other most recent theories, Upon the whole, either they amount
to a renunciaticn of any philosophic explanation (except in so far
as they are content in the belief that the description of a phenom-

enon or its process constitutes its explanation) or else they con-
tain simple reproductions of former theories. A special position

can perhaps be assigned to Binding’s theory, which will be men-
tioned at the close.

§ 101, Von Kirchmann. — The doctrine of Von Ki:chmann" .
in reality entails a renunciation of cvery theory of criminal law.

This renunciation, in a peculiar manner, reminds one of Kant.

But closer consideration reveals that here we have to deal merely -

with the shell of Kant’s philosophy, and not with its true kernel.

According to Kant, morality copsists in an unquestioning obedi-

ence to the categorical imperative, in this direct fact of our per-

ception. Kant understands by this the unconditional submission " .

14 As fo the relation of criminal punishments and these of the police,

see infra.

1 “Die Grundbegriffe des Rechts und der Moral™ (2d ed., 1873).
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to the transcendental principle, existing in God of development or
being. But Von Kirchmann derives from this an unquestioning
obedience towards any authority whatsoever, i.e., obedience to
cvery authority which appears absolute to the individual.? For
this power (of God, but also of the ruler, of the nation as a whole,
and of the father over the child of tender ycars) there is no morality,
since it considers itself sovereign and actually exercises sovereign
prerogatives? Nowlawin the subjective sense, in its very nature,
consists of physical power, which, on one hand, is strengthened
and protected by means of the authoritics, and on the other by
means of a coercion called by the authoritics to their assistance,
and especially by means of threatening with evil for any case of
injury done to this power.!

Criminal law is thus degraded into a mere means of deterrence.
We do not need worry our heads to ascertain. whether or not such
a conception violates the sense of justice and morality or stands
in contradiction with other known facts. For the settlement of
the controversy between absolute and relative theorics, Von Kirch-
mann has, as a result of the foregoing, a ready and simple expedi-
ent. * Both utility and morality are the foundations of pun-
ishment; the former for the authorities, the latter for their
subjects.” ® In other words, the individual must accept all that
the authority ordains, but the authority may do what it pleases.
There is justice only within the sphere of the statute, but to the

_statute itself the standard of justice cannot be applied.®

Schopenhauer. — Schopenhauer’s conception of law and of
criminal law is an almost perfect reproduction of Feucrbach’s
theory on a metaphysical (Spinoza) basis, but without Feuer-
bach’s exact presentation in detail. In accordance with his gen-
eral philosophic doetrines, Schopenhauer does not require a special
justification for punishment, in the sense that no injustice be done
to the party punished. For, according to Schopenhauer, the
existence of the individual being is only an appearance; since the

: ‘I‘)Gﬂlgdbegriﬁe”, pp. 62 ef seq., and especially p. 65.

# “Grundhegriffe”, pp. 107 et seq., p. 111,

5 “(Grundbegriffe”, pp. 165 ef seq. ~

¢ A broader theory of the law of might and morality can scarcely be
conceived. Also ¢f. especially p. 178. “It has already been shown
that the substance of morality is based upon the accidental, disconnected,
and often doubtful commands of varicus authorities. Von Kirchmann
also in 1848 published a pamphlet which was intended to demonstrate
the worthlessness of all judicial practice.” (*‘Die Werthlosigkeit der
Jurisprudenz, ein Vortrag'.)}
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veil of the “ Maja” does not permit the individual to see the

entire truth, the individual belicves himself distinct from the rest.

Also, if the individual being inflicts suffering upon another, this
in reality brings harm to himself, and as a result every evil act
carries in itself its own retribution; a further retribution, such as
vengeance, is absolutcly senseless and without purpose.” Law,
the State, and criminal law are consequently merely external
mecans whereby, in the world of appearance, there may be reduced
to the narrowest possible limits, with a certain sacrifice, the doing
of harm, which is the result of the irrepressible “ egoism ” with
which every living being is imbued. TLaw and the State therefore
have nothing to do with true morality, which is only in the common
feeling, in the recognition that onc is mercly part of a whole,
although law has its origin in morality to the extent that it marks
the point to which the will of the individual can go, in its own
assertion, without denying the existence of another will, which. is
in any case a violation of morality. "The State is based upon well-
calculated “ egoism ” because no one desires to suffer wrong.
Morality, on the contrary, desires no one to do wrong. Up to a
certain point the result of both can be the same. “ A Wolf with a
muzzle is as harmless as a lamb.” The criminal statute, 7.¢., the
threat contained in the eriminal statute, is nothing other than the
. muzzle ” for the egoism.® If this  muzzle ” required victims
in the enforcement of the punishment, then, in Schopenhauer’s

sense, one could simply find consclation; to meet the criticism.

- that the criminal must have been sacrificed for others, one could
say that in reality the punishment was not inflicted upon one but
upon all. And also, for other reasons, it would be permissible to
behead as many as one might choose, since the beheaded would
all be dispatched to that happy land of indefinite nothing or every-
thing, the *“Nirvana.” :

However, Schopenhauer seems to have an indefinite feeling that

.

7 (. particularly : *“Welt als Wille und Vorstellung” (2d ed. of com-.-

plete works by Frauenstddt, Vol. I1, 1877), 1, p. 418. Moreoverit deserves

. notice that the theory of deterrence has been gaining adherents, recently.
Doubtless this has heen furthered by the exaggerations and extravaganees
of the theory of reformation, and also by the apparent simplicity of the
theory of deterrence, the defects and contradietions of which are not
vizible to the purely philosophical view of those who are not jurists, This
also holds true in respect to the indefinite *‘Fear and Disecipline Theory, “
of Ulrici (*“Gott und der Mensch™, II, 1, esp. pp. 411 ¢ =

eq.), Who m
opposition to Schopenhauer proceeds from the freedom of tge will (gf.

pp. 12 &f zeq.).
~ % Beo citation above; p. 408.
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since all are as one and hence all are equal, it will not do to leave
the world of appearance to its own brutality.® He accordingly
remarked — herein reminding one of Rousseau — that, for the

_ security of his life, the individual has pledged his life, his freedom,

éte.; but at the same time he acknowledges, since a pledge ™ has
meaning only if it possesses value, that a certain value is as a
matter of fact attached to the individual.

And so Schopenhauer’s philosophy varfes back and forth be-
tween the world as it actually is (the * thing or things in them-
selves ) and the world of appearance. Schopenhauer embarked
upon a voyage into the world of “ things in themselves ”, which
Kant had declared to be impossible and of which he believed only
a fragment could be acknowledged in the “ practical reason”
under the domain of ethics. In a subjective mood (and so fre-
quently that the reader finds difficulty in observing it) he ghifts
the scenery between the world of appearance and the world in
abstract. Principles which according to Schopenhauer can have
application only in the world in abstract are suddenly applied to
the world of appearance. Practically regarded, it is the philosophy
of the “blasé.” If things become disagreeable, the sensitive
philosopher retires to the world in abstract; then suddenly the
world of appearance has no further meaning. Strictly examined,
the State and law have only those meanings which protect the
comfortably located philosopher from unpleasant disturbances.
In criminal law particularly he can be little interested. He him-
self will not commit a crime. For character is unchanging and he
acts or fails to act as necessity dictates, and the philosopher knows
his character. So, criminal law is, in reality, only for the brutal
masses, or, at any rate, for those who have charge of their dis-
cipline and prisons. It is merely sympathy that connects the
philosopher with the criminal.

This sympathy, however, does indeed lead to a noble sugges-
tion, which can be turned to good account in the criminal law:
We are made of the same material as the criminal whom we con-
demn; we all share his guilt with him; therefore we may not
use him solely as a means for accomplishing other purposes. There

¢ II, p. 687: “A eriminal code should be nothing other t¥hn a list of
motives in opposition to eriminal acts.”
_ 1" The theory of pledge, under whieh the theory of retribution erept in,
is introduced by Schopenhauer (11, p. 686) in commendation of the death
penalty for murder. But why is it not also in ecommendation of the death
penalty for manstaughter caused by negligence?
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are many evidences of deep insight on Schopenhaner’s part which

one must admire. And even if one regard his fundamental prin- -
ciples as absolutely wrong, one can only agree with him in his "

considering the criminal dispassionately and in a ccrtain sensc as

a product of nature, and in his application of the punishment.

(like Hierokles) primarily to the act rather than to its author.?
His specific statements concerning law and criminal law, where
they are not limited by his philosophic principle, will always main-
tain their value. In conclusion, he rises above Feucrbach in that
he does not explain ctime merely by sensual motives, and that he
does not make so complete & separation between law and morality
as Feuerbach would have done.” ' ’
Diibring, E. von Hartmann, von Liszt. — The theory of criminal
law in Dithring,® E. von Hartmann * and von Liszt ** amounts
to a mere description of the origin of eriminial law, with, however,
a repudiation of the negative tendency of ideas of retribution.
According to these writers, criminal law developed from the nat-
ural impulse for revenge, the active return of an injury recetved.
"This impulse towards retaliation, according (especially) to E. von
Hartmann, while directly related to the impulse of self-preserva-
tion and of necessary defense, unconsciously serves the end of
creating and supporting the legal system. Later, however, it

becomes more moderate, and, sinee it comes to be exercised by the -

State and no longer by individuals, it consciously assumes various
purposcs, — the purpose of giving security to the community
and the purpose of bringing about a reformation of the criminal.

u . “Welt als Wille und Vorstellung”, I, p. 685: ‘““According to
my view, there lies at the basis of criminal law the prineiple that not
particularly the man but rather the act is punished, from which it docs
not follow that the criminal is merely the material substanee in which
the act is punished.” i

2 A philosophy such as that of Schopenhauer, which eompletely denies
the freedom of any one and which nevertheless maintains the unity of all,
neccssarily wanders back and forih between refined sentiment and gross
‘brutslity. In this respeet compare the diseussion in “Dic beiden Grund-

probleme der Ethik” (pp. 238 ef se ), eoncerning the torture of beasts' -

and the statements in ** Welt als Wille”, 11, p. 687: “The damage to be
avoided gives the proper standard for the punishment to be thréatened,
but it does not give the moral value (lack of value) of the forbidden aet-
. "Therefore the law can justly eause penal servitude {0 be inflicted for allow-
ing a flower-pot to fall from a window, or can imposs labor with a wheel-

barrow for smoking tobaceo in o forest in the summer, although this be

allowed in the winter."
i# “Kursus der Philosophie” (1875), pp. 219-243.
i < Phinomenologie die sittlichen Bewusstseins’’ (1879), pp- 196-212,
15 #Dag deutsche Reichssirafrecht systematisch dargestellt’” (1881),
£§ 2-6, pp. 224, ]
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Abegg had previously suggested that this transformation of the
natural impulse was the last step, but was not the realization of
the purpose aiming solely at human welfare. He designated it
as the realization of justice. Von Liszt '® positively rejects this
last step : everywhere progress lies in making this natural impulse,
as a power of nature, serviceable to the purpose to he attained.
Definiteness of aim and choice of mcans suited to its purposc are
the criteria of all progress. E. von Hartmann '7 expressly asserts:
“ Every concession to the demand for the ‘ talio ” (i.e., retribution
in kind) for its own suke wc must regard as immoral. We cer-
tainly no longer inflict punishment because sin has been committed,
but rather that sin may not be committed.” This view docs not
need to consider justification of punishment as being justice in
respect to the individual criminal. The natural impulse is there
and as such has its justification.

However, E. von Hartmann’s remarks concerning the possi-
bility of making wrong cease to he harmful, not by means of pun-
ishment but by means of forgiveness, show that here a certain rem-
nant of contradiction still prevails (even that which is natural is
regarded as justified “ per sc ') and that the views of the writers
mentioned do not contain a theory but merely a description. It
is quite evident that we may derive from them neither the slightest
information as to the function of legislation nor a criterion for the
criticism of the historical and positive. .

Von Liszt, however, desires, by emphasis upon the purpose of
punishment, to introduce new progress, and so long as his theory
keeps time with a certain indefinite “ music of the future ”, it pros-
pers exceedingly.® Thus he says:  Punishment in its substance
and range must be one thing if it would prevent, another if it
would reform, and still another if it would furnish security. How-
ever, it is only seldom and for the most part unconsciously that
modern legislation cherishes this thought. Tt deals in the same
manner with both the incorrigible habitual thief and the criminal
of opportunity who is crushed with repentance. But the sharp
emphasis upon the element of purpose, both in law gencrally and
especially in punishment, is constantly finding countless and more
important adherents. And it is to be hoped that in the not too

% Of. ihid., p. 24 (§6). . 1 p. 210.

¥ TVon Liszt, * Das dentsche Reichsstrafrech ». p.4. [Sinece the learned
critic wrote the above text, von Liszt's views have enlargeds he now
stands as the leader of a modern school of thought in Germany. Compare
§ 1020, post. — Ep.] .
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distant future the time will have passed by when the demand that

the State’s power shall not without aim or purpose destroy the’

legal rights of members of the State, can be dismissed merely as’
a picce of ratiopalistic determinism.” DBut as soon as he begins to
proceed from such generalitics to practical details, it becomes mani-
fest that the various purposcs of expediency which apparently are
reclining so harmoniously together commence a hard conflict
with each other!® Such are the results of neglecting that prin-

ciple of justice inherent in the historical aspect of the snbject. -

Ultimately this entire tendency, rejecting every absolute prin-
ciple (as even von Liszt 2 cannot deny) rests and is even expressly

placed upon the doctrine that law is only a product of the State:

will. The controversy between these relative theorics and an
absolute principle of criminal law is thus a coutinuance of the old
controversy concerning the Slcatov vdup and the Sixatov Ploe,

§ 102. Binding’s Theory of the Effect of Discbedience to a
Rule. — And here, too, is the point of connection with the theory
of Binding, who regards the right to punish “as a related right to
obedience on the part of offenders.” 1 Binding regards the entire
law as merely the sum total of rules, commands, and prohibitions,
and the State enacts and makes use of these rules? For disobedi-
ence to a rule it demands satisfaction in the punishment? Yet
this corporal satisfaction should be neither revenge nor retaliation.?
It is somewhat like payment of damages in private law, merely, a
right of the State, not a duty. Whether or not there arises this

- duty, which the State claims for itself in its criminal legislation,
is determined by the consideration whether the evil of not punish-
ing is greater for the State than the evil of punishing, — since the

13 Von Hartmann e.g. (p. 210) says: “Since society as a whole is more

jmportant than the individual eriminal, so the protection of society is

more important than the moral discipline of the criminal. Therefore the
latter can be followed only as a subsidiary purpose when allowed by the

chief purpose, the protectton of socicty.”
0

L Cf. ““Dag Problem der Strafe in der heutigen Wissenschafi” in-
Grinhut's * Zeitsehrift fir das Privat- und &ffentl. Reecht” (1877),. pp-

417-437. Especially ¢f. “Grundriss sor Vorlesung iiber gemeines
doutsches Strafrecht” (1879), § 70, pp. 108-115.

2 “(Grundriss, ete.”’, p. 104. L

$ In so far as the State is considered as acting ahsolutely withoub
restraint, it is not clear. Maoreover, in the very t prineciples of the
‘“Grandriss” right and law are eonfused with each other. “Punishme
is the Ioss of legal Tights which the State imposes . . . for satisfaction
for an {of the offender} (hig) irreparable breach of right, in order to main-
-iain the authority of the violated law.” :

+ “Grundriss”, p. 110.
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punishment is also an cvil, and certainly not only for those upon
whom it is inflicted.

Von Lisat, himself an adherent of Binding’s * norm ” theory
(“ Normentheorie ’}, * without which a deeper understanding of
the eriminal law . . . is scarcely possible 7, is certainly not hos-
tile in his criticism. We may therefore, while we ourselves abstain
from criticism, give here as our own the criticism of Liszt,’ to which,
perhaps, something could be added: “ Binding’s view is not a
solution ; it is rather a shifting of the problem. Whence the State
obtains the right to establish rules and to require obedicnce, and
why the State’s right to obedience is transformed into punishment,
we are not told.” _

Laistner. — If we correctly comprehend the meaning of the
above, Laistner’s work has exercised some influence upon Bind-
ing’s theory. Laistner aims especially to distinguish sharply
the right of the State to punish and the duty to punish; so that,
while the right is based upon justicc, the duty can be fixed and
especially can be limited in accordance with considerations of
expediency. We are not of the opinion that law and duty are
traceable to actually different origins for the Stafe (as is herein-
after shown). Laistner’s own attempt to establish a theory of
criminal law is indeed quite extraordinary. It reminds one of
Schopenhauer’s theory of right and wrong, although not of
Schopenhauer’s theory of criminal law. “The criminal, while
intruding upon another’s sphere of will and right, is in his own view
the master thereof; the injured party, however, accepts only the
single fact that each one belongs in the realm of his own will and
regards the intruder as being placed at his disposal. The true
punishment, as a direct consequence of the crime, does not consist
in the execution (i.e., of the punishment), but rather in detention
under the will of the party injured . . . The ahove described
condition being inevitable, it is equally truc that the necessity
for the exeeution does not arise from the formal character of the
act, as is maintained by the absolute theories; what we find is
not a right, it is a privilege. Whether and how far and in what
manner use is to be made of this right, — these are no longer

legal questions, but are rather practical questions, questions of
morality.” 7

s *“Das deutsche Reichsstrafrecht systematisch dargestellt”, p. 6.
s “‘Das deutsche Reichsatrafrecht™, p. 23.
7 Loistner, *Das Recht in dor Strafe™, pp. 196, 197.
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This theory can be illustrated in the following manner: The
(subjective) right is a spider’s web; the violator of this right con-
ducts himself as a fly in the net; apparently master therein, he
merely falls into the power of the spider, the owner, lurking in the
background. The spider does not need to suck the blood from the
fly, but he has the power so to do. Whether or not he docs so
depends upon considerations of cxpediency, i.e., his hunger, cte.
Now if Laistner does not limit the “ right 7 so exclusively to the

subjective right of the individual, and if Laistner e.g. does and -

must conceive, as also violations of right, grave violations of gen-
cral morality or even the violation of such of the commands and
prohibitions of the State as he may choose, then what does the
entire theory mean other than that one may legally do anything
he pleases with the criminal, the transgressor of a rule? The
only restrictions imposed are those of expediency and morality.
In other words, law is that which the omnipotent State desires.
The limitations which it herein imposes upon itself concern neither -
the law nor relatively the philosophy of law. Or, expressed in
another way, there is no philosophy of law. And indeed there can
be no philosophy of law at all, if it is true, as Binding maintains,® .
that the science of law is obliged to build only upon the squared
cornerstones of the legal maxims of the State, instead of upon the

waves of moral opinion which constantly advance and recede in

the State and also in the individual. Docs not philosophy signify
the contemplation of things and of science in their relations, one
with the other? _

§ 102¢. Modern Theories of Criminality outside of Germany. —
[At this point the learned author’s historical outline of criminal
theory comes to an end. But at the very time of his writing (1882)
a movement in another country was giving new directions on a
grand scale to eriminal theory; and in the succeeding generation
entirely novél vistas were broadly opened and the older general
‘theories took on a new content and new applications.

Von Bar's history ends in Germany with 1880 and in other ~

other countries with 1850. But the story of the rest of the cen-
tury has been fully told by another author, in a treatise which
(with slight overlapping) begins where Von Bar left off, and
traces the progress of criminal theory in chapters which exactly.
complement Von Bar’s work and render unnecessary any sup-
plement here. C. Bernaldo de Quirés’ “ Modern Theorics of
8 “Die Normen und ihre Uebertretung™, L, p. 184.
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Criminality ” ! serves the purpose as if it had been composed

therefor.,

De Quirés divides his account under two heads, Criminology,
and Criminal Law and Penal Science.

I. Criminology. Under this head, he groups the various
theories as follows, in chronclogical order :

(I1). Origins. (1) Occult Scicnces (Physiognomy, Phrenology) :
Lavergne, Carns, Casper. (2) Psychiatry: Morel, Despine,
Maudsley. (3) Statistics: Quételet. .

(IT). The Three Innovators: Lombroso, Ferri, Garofalo.

(IIT). Development: A. Anthropological theories: ‘(@) Atavis-
tic theories: from Bordier to Ferrero; (&) Theories of degenera-
tion: from Magnan to Dallemagne; (¢) Pathologic theorics:
Roncoroni, Ottolenghi, Perrone, Capano, Lewis, Benedikt, Inge-
gnieros. B. Sociologic theories: (a) Anthropo-sociologic theo-
rics: Laceassagne, Aubry, Dubuisson; (b) Social theories: Vac-
caro, Aubert, Nordau, Salillas; (¢) Socialistic theories: Turatl,
Loria, Colajanni.

I1. Criminal Law and Penal Science. :

(I). Origins: Beccaria, Howard, the International Prison

Congresses. .
- (II). Tendencies: (1) Traditional: Makarewicz. (2) Reform-
ers: Liszt, Prins, Van Hamel, Stoos,. Zucker, Lucchini, Ferri,
Alimena, Carnevale, Manzini, Pozzolini, Berner. (3) Radicals:
Vargha, Dorado, Tolstoy, Solovieff.

(IID). Applications: Garraud, Tarde, Poletti, Gross, ete.

This imperfect outline of the progress of theory described in
De Quirés’ chapters indicates their service as complementing Von

‘Bar’s history for the 18005 and completing the account to the

present day. — Eb.]

1 Modern Criminal Science Series, Vol. I (Boston, Little, Brown, & Co.,
1911; published under the auspices of the American Institute of Criminal

Law and Criminoclogy).
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1 [This Chapter forms the final Chapter (D) of the author's Part IL.

But as it is not historical in treatment, but

eritical, it is here placed as an
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§ 103. Defects of the Absolute and Relative Theories. — Con-

sideration of all the theorics of criminal law heretofore advanced -
teveals that none of either the absolute or the relative theories has

been satisfactory. The absolute theories lack purpose and also pre-
clude the possibility of the eriminal law being sufficiently used
to serve the well-being of the public at large. The relative

theories are in overwhelming majority,’ but these are unable to

satisfy the conscience of the people, because (as they are ex-
pounded) they renounce the principle of justice. An impartial
mind will always require that it be the crime, and not some pur-
pose disconnected with the crime, which brings down the punish-
ment upon the offender.

The combinations of these two theories must also be charac-
terized as erroneous; for an absolute foundation of criminal law,
taken unrestrictedly, admits of no compromise with relative
theories. That in this respect such combinations, and the so-
called ‘‘ pragmatic coalition,” suffer the same fault of inconsist-
ency, we have previously undertaken to demonstrate.

Merit of Hegel's Theory. — Of the previous absolute theories,
there is only one which, if logically carried out and freed from
erroneous additions so as to be properly understood, is reconcilable

both with utilitarian purposes and the course of history. This -

is the theory of Hegel® It is, in addition, entitled to a certain
presumption of correctness, because of the fact that it has been
adopted with more or less modifications by a considerable number

of the most eminent criminalists in Germany. There remains, .

however, in Hegel a remnant of the old theory of retribution,
and punishment cannot be deduced from the conception of right

as he has attempted it. The chasm between wrong and punish-
ment cannot be bridged over by defining the latter as a negation

of wrong and consequently an assertion of right. It is conceivable

that wrong could be removed from the world by some means other -

than by that which we call punishment, e.g9. by the forgiveness of

the wrong or the doing of kindnesses to the offender. E. von -

Appendix. Ii belongs more naturally in the ‘““Modern Criminal Beiance
Series,” already eited.

Von Bar's own theory is on the whole the most complete, correct, and

well-balanced of any contributions to the subject. — K

D.
-2 Cf. also Sontag, in Doechow's and Von Liszt's “Zegtschrif;t fiir die

gesammte Rechiswrssenschaft’ (I881), pp. 456 et seg.

% In this respect, Halschner, *“ Das gemeine deutsche Strafrecht”, p. 4,
carried his point as against Merkel, ** Zoitschrift fiir die ges. Rechtswis-
senschaft™ (1881), p. 555. ’
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Hartmann? makes the apt statement that forgiveness corresponds
to the former moral balance, i.e. that existing before the wrong,
but that the payment of an evil with an cvil presses down further
one end of the scales. Moreover, as we have previously stated,
there is nothing in the conception of right which requires an active
prosecution of the criminal.® : '

'Morality as the Basis of Law. — On the other hand, morality
is an active principle — at least to a certain cxtent.  The law can
give to one the right-to kill another, e.g. can give the master the
right to kill the slave. That which determines whether or not
we exercise this right is not the law, but rathcer a morality, cor-
rectly or incorrectly understood, in accordance with which (whether
we will it or not)} we measure all our acts of which we are clearly
conscious. Now it is not the meaning of an absolute principle
that a right is given to any one to punish or not punish the criminal,
and certainly not & right to be exercised at pleasure. It is rather
the meaning that the right is also essentially (although there are
conceivable exceptions}) a duty. Consequently the absolute
principle of eriminal law can be found only if we discover a moral
basis in the law. The proof that law is nothing other than the
morality of the commaunity which is conclusive in respect to the
individual is not to be expected here.! There are, however, a
great number of legal rules which have no direct relation with
morality, but rather rest upon histortcal tradition or upen purposes
of expediency. These also are of service to morality, since they
preserve to the individual a sure province for the exercise of choice
and thus of ethical action.” Regulation, therefore, whether it

+ “*Phiinomenologic des sittlichen Bewusstseins™, p. 208. .

5 The objection that Hegel gives to conceplions a reality which they
do not possess (Ver Lisat, ** Reichsstrafrecht™, § 6, p. 22) is based upon a
misconception. Tlogel does not think that the conception can shut the
ariminal in jail or bring him to his death, but he thinks that the power of
the econception over men can have this effeet, N

¢ Schopenhauer even says (“*Die heiden Grundprobleme der Ethik™,
p. 218) thaf legal doetrine is a part of morality which establishes what
are the acts which one may not commit if he would not harm others.
Tn “ Der Welt als Wille und Vorstellung” (I, p. 407), legal science is called
“transformed morality.” (Y. the meritorious hut little-known work
of Peliz Eberty, ‘*Versuche auf dem (Gebiete des Natlurrochts™, 1852, and
the able work of Jellinek, * Die socialistische Bedentung von Recht, Staat
und Strafe” (Wein, 1878), especially p. 42: “The law is the ethical
minimum."’ ) : .

7 Therefore to a cerfain extent law even protcets unethieal conduet,
e.g. the unethical use of a right for vne's own advantage and the dis-
advantage of amother. If all morality were included within the law,
freedom would be destroyed amd with it ethical eonduet.
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take one Torm or another, may mercly as such lay claim to ethical
value. It follows therefore that an act which violates the legal -

system is, as such, more or less immoral, either directly or in-
directly.

§ 104. Ethical Judgment, Especially Ethical Disapprobation,’
as a Necessary Element of Morality. — Now the nature of ethics is

such that from the ethical or unethical character of each act.it -

forms or seeks to form an opinion of others. In the language of
Herbart, it could be said that one involuntarily seeks to determine
whether the act furnishes a basis for approval or disapproval.,

However, & thinking man, who has learned that the motives lead-

ing to human action are often very complicated and that the cir-
cumstances under which these acts are done are often very diffi-

cult to comprehend, will frequently be reticent about forming this ~ .

opinion. The familiar * Judge not that ye be not judged ” of
Christian morality stands opposed to that spiteful condemnation

of the faults of others in which the individual egoism loves to- |

exhibit itself as a shining contrast to the supposed shortcomings of
others. But in itself there is nothing immoral in the forming of

opinions as to the actions of others; it may even be considered -

an essential for the development of moral character. From the
acts of others and their consequences one acquires his own morality

and the lesson for his own life. Where the actions of another dis- -

play an aspect either strikingly in harmony or at variance with
morality, moral judgment takes place uncontrollably, with the

power of a natural impulse. The discovery of some especially

grave crime, e.g. an attempt to take the life of a highly revered

ruler, causes this judgment to come into being with the irresistible -

force of a natural instinct; no hairsplitting distinctions ! are able

1 Binding, ** Die Normen und ihre Uebertretung*?, I, p. 184, says that
wo may not derive law from moralily and as proof of this he argues, first,

that in the previnee of morality an unconditionally binding rule eannot ©

exist — ““ungquestioning obedicnee to the so-called moral views of publie

opinion represents a very low degree of moral value” — since the ethical
character of an acit consists in its harmony with the conscience of its -

author ; and, secondly, that the rules of morality are too changeable. To
which the answer may be made thal no inteiligent man can eonfound
_public opinion, i.e. in Binding’s scnse, “‘the faghionable opinion of the
great majority” with establishcd morality, e.g- Christian morality as it 18
generally recognized, Such a ghifting of the expression and the idea has
1o place in seientific invostigation, and is a questionable method of polemie. y
Taldng up the last dpoint, it is no% true that moral opinions change so
rapidly, **go up and i i
trary, they are far morc stable tham ptineiples of law. 'The taking of
excessive advantage of another’s neeessity, for example, has becn long
considered as morally reprehensible, while as is we}il known the law
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to limit or deprive the individual or the public at large of this moral
judgment. Diihring and Von Hartmann recognize this in their
theory of resentment, or moral antipathy, but they pay too much
attention to the egoistic aspect of the question. In natural man
this moral judgment is most strongly manifested if he himself

. be the party suffering from the immoral act. But this testriction

of the idea to onc’s own injury is not necessary. On the contrary,
where man 1s changed from his natural state (i.e. of isolation) into
that of membership in a certain association, where he becomes a
Z&ov moTixdy, this judgment, although with less spontaneity, is
likewise provoked and occasioned by the malicious injury of others.

Disapproval of an Act Entails Disapproval of its Author. — This
diapproving judgment prevails primarily against the act. But
of necessity it extends also to its author; for an act cannot be con-
templated independently of its author. If the author is not known
individually, there appears always in the act, although in hazy
and indistinet outlines, & mental picture of the author. Whether
we may start from the acceptance of extensive freedom in human
action, or from the assumption of complete determinism (the
‘“ operari sequitur esse”’ of the Scholastics and Schopenhauer),
the deed appears as the product of the nature or character of its
author. In our disapprobation of the act we also always express
our disapproval of the personality of its author?

The Possible and Proper Methods of Expressing this Disapproval.
— But this disapprobation in the abstract % does not reveal the

relative to usury has undergone many changes. Binding even confuses
the moral rule with the comprehension by the sams of the individual case.
This inclusion of the act with those coming vnder the rule is frequenbly
more difficult and is subject to more changes in ““fashionable opinion™
than in principles of law. Why this is so, va,lspca,rs later. )

But as far as the sovereignty of the individual eonscience is coneerned,
a thing disputed by Binding, this reproduction of Fichte's theory of
morality is untenable aceording to the modern researches, The conscience
of the individual is a product of history and of the morality of the entire
nation. €Y. Hegel, “Philosophie des Reehts” (3d Ed.}, pp. 192 e seq.;
Lotze, *Mikrokosmos” (3d Ed.), 71, pp. 308 e seq.; Alauz, ““Ueber die
Wandlungen des Moral im Menschengeschlechte' (‘‘Vortrag”, Basel,
1879); Bawmann, *Handbuch der Moral und Abriss der Rechtsphiloso-
phic™ (1879); Ven Ikering in Schmoller’s '*Jahrbuch fiir Gesetzgebung ™,
ete. (N. 8. Vol. 6, 1832), pp.'1 ¢ seq.; and especially in euntradiclion to
Binding, see Jellinek, p. 123. )

. % 'This answers_the objection made by Hugo Mecyer to the reproba-
tion theory that dJsapEmbs,tion of the person of the author of the act yet
remains. On the other hand, that punishment is primarily applied
against the act and not against its anthor has heen maintained ever since
anliquity by many of the most profound thinkers. .

3 Seber, “Griinde und Zwecke der Strafe” (1876), p. 11, regards the
prineiple of disapprobation as not sufficiént. Although 1t can be conceded
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mananer of its concrete expression. It could possibly confine itself
to the mere mental processes of the one disapproving; or on the:
other hand it could manifest itself in a destruction of the author,
which except for this would be without purpose. For the de-
struction of an object without ulterior purpose is of necessity the
strongest expression that there is nothing for which it should
exist, — that it is of no moment, and is thus the strongest expres-
sion of absolute disapproval. Reserving the various methods for

the expression of this disapproval, we will seek first to establish .

the extent of the justification of this possibility of expression.?

The more doubt involved in the moral judgment of an act;

the more reserved and the less manifest must be its disapproval.
But, vice versa, in the case of obviously grave violations of morality,
wherever there exists a moral community this judgment neces- .
sarily becomes a public one.  For (as even Kant believes), morality

- is not a thing prepared for all times and exclusive of everything -

else; it is a product of the history of humanity and thus a prod--
uct of the community. The moral judgment of the individual
is founded upon tradition, upon the moral judgment of others,
This necessarily presupposes a certain communication of the moral
judgment, without which tradition would be impossible — in’
other words, it presupposes a certain publicity of the moral judg-

ment. Here again logic is in accord with the actual facts. 1Inthe :

- case of grave violations of morality, in the case of serious crimes,’
public disapproval, as already remarked, manifests itself irre-
sistibly. Public disapproval therefore, in a manner more or less’
formal or informal, is within certain limits and in certain cases

that the inviolability of certain fundamental maxims of morality must be- .
continually emphasized, he believes proof was yet needed that thisem-

phasis ean be made only by punishment. However, this proof is lacking -

in Beber's own arguments, which (p. 19) amount %o a paraphrase of m
own, yot {(¢f. especially p. 29} with the elements of uncertainty that wi

the fundamental principle of eriminal law — emphagis of certain funda- ~
mental moral principles — there are codrdinated the principles of deter-

rence and reformation. The result is that in vcality the asserted prin-
eiple loses its true meaning and can with dificulty be distinguished from .

a moderate principle of deterrence. The proof desired by Sebor is already
furnished, if it is proven that in general punishment is requisite. There

is no need ic show thal punishment is ahsolutely necessary in each in-

_ dividual case, since the law must as a rule ignore the special features of the
individual case. And this is certain, that if eriminal justice should at the
présent time suspend ite funetions, morality would thereby receive its
deathblow. : %

* According to our view, that which we are aceustomed to call punish-
ment (e.g. deprivation of freedom or property) is only the amount o_f
punishment. €. the derivation and earlier meaning of the word “Strafe” -
(*‘punishment’’). )
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the necessary attribute of morality ; and since without morality
(as will be at once conceded), a human community could not
exist and the progress of humanity would be altogether impossible,
the public disapproval of certain acts contrary to morality is an
unconditional right.

Every disapprobation of an act, or (what amounts to the same
thing) of its author, has for the latter at least the consequence that
he is lowered in the moral estimation of those who disapprove.
One cannot treat him entirely as if he had not given reason for
disapprobation. I it were desired to do this, then the disappro-
bation should be removed by some “ factum contrarium.” If
disapproval of an evil act did not find some real expression (this
may consist merely in the withdrawal of the confidence previously
reposed in its author), complete forgiveness applied universally
would abolish morality; for this would render necessary the as-
sumption that an act contrary to morality was not prejudicial

_to the moral standing of its author. If the precepts of the Founder

of Christianity commend something different, it must be re-
membered that in part they are expressed in the cxcessively em-
phatic manner characteristic of oral statements. When directed
towards an individual case, this stronger method of statement
can seem justifiable; and these precepts were primarily intended
to govern the private intercourse of a small circle who called them-
selves the * Children of God.” The application of the moral
principles of Christianity to the Christian State was left to the
future. But even in case of the most complete forgiveness (for-
giveness in the sense that not the slightest intentional evil accrue
to the wrongdoer as the result of his act), yet there always remains
a certain shadow as a result of the evil deed, which entails for him &
disadvantage if he lay claim to full fellowship with ws. This is
something we cannot avoid, even if we so desire.

Now if the violation of morality is a very grave'ane, so that the
wrongdoer assumes the rdle of an antagonist to that moral system
which deals out Tules of conduet to individuals as conditions of .
their existence and further development, it comes to pass that the !
moral commuuity regards the wrongdoer as no longer a part of -
itself. - Every association has the right of expulsion as against the
individual who does not observe the rules which it regards as the
conditions of its existence. Christ himself said in such a case:
“ et him be unto thee as a heathen and a publican.” *- Since -

5 N. F., Mutthew, xviii, 17.
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in the early periods of the human race, law and morality are the
same, it is quite logical that a serious violation of faw, of morality, .

brings upon the wrongdoer exclusion from the legal association,
i.e. outlawry. For this reason (as Fichte has correctly cbserved),
everywhere the original punishment was outlawry. This outlawry,
as was naturally the case in the rather loose association of the old

German * Edelhfe  and “ Freihofe,” might affeet only the party

injured, who thereby obtained an unlimited right of revenge.

Tt might, as was the case in the city of Rome with its closely
crowded population, entail an immediate outlawry in respect tp

all (as ““ sacer 7).

Accordingly every expression of disapproval, even where it m- '_
volves complete destruction of the offender, or any other conceiv- .

able injury to him as an expression of this disapproval,® is justice_
in respect to the offender: “Jus lesi infinitum.” The latter:
cannot complain, since he it was who first severed the bonds of
morality and law. This is the true and correct meaning of the’
principle (which Hegel indeed did not fully comprehend) thaf
the method and measure of punishment belong to the realm of
chance. Hegel herein overlooked the fact that history also gives
prominence to a certain principle of justice, A remmnant of
the original conception always continued to exist. Even the
strongest adherent of the principle of justice in its ordinary sense;
which would measure the justice of punishment in accordance with
its method and amount, cannot to-day fail to perceive that to &

certain extent the criminal and his sphere of rights are placed at.the

disposition of society. Otherwise it would be impossible to-in

any way account for the purpose of reforming the criminal, ete;.
Any recognition of a relative purpose in. punishment necessaril;g;

carries with it the principle that the criminal may to a certain;

extent be placed at the discretionary dispositioni of society.

Disapproval is Not Retribution. — The history of _criminal

law exemplifies the foregoing idea in ifs course of gradual

8 (f. aleo €. L. Von Haller, * Restauration der Staa.tswissensdhaften'f,

IL, c. 34. On this point I modify my earlier view. I had found a justl-
fication for the violation of the sphere of rights of the individual in this,
viz. - that in other eases (e.g. in war) the individual may be sacrificed for
the sake of the community (*Grundlagen des Strafrechts”, p. 76). Byt
such eases are different. The individual and his property may be sad-
rificed only in go far as voluntm%' acquiesecnoe would be of sersice. Pu
ment is essentially eoercion. This applies especially ainst, the attempt
at a justifieation of punishment in Ed. Hertz, #Tigs Unrecht und séine
Formen” (1880), p. 48. _ :
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advancement.” In the beginning, vengeance knew of no restraint.
Retaliation in kind (*lex talionis”) furnished something akin to a
fixing of the amount for certain cases (but by no means for all). Tt
was a very imperfect measure, but nevertheless a measure which is

* characterized by a certain ideal symmetry. But, as history shows,

this is not a fundamental prineiple, but rather a principle limiting
the application of the dominant principle of destruction. A readily
conceivable change has been able to raise.the idea of retaliation to
an independent prineciple. It is absolutely impossible for any one
who has given close consideration to the history of eriminal law even
to speak still of the possibility of & principle of retaliation. There
is sense in saying that evil things and persons must be destroyed.
It is possible only for one who considers himself an administrator
of divine justice to say: “I do an injury, — because evil must’
be requited with evil” Thisidea is of later origin, and was
TIong ago proven to be inapplicable for the criminal law of the
State. : .

It is only if one ceasc to regard retaliation as the causing of evil -
or sorrow, and regard it merely as tending to lessen progress and
hinder development, that it has a rational meaning, and further-
more a meaning in harmony with the idea of disapprobation. If
to live and act morally is in accordance with the general rule of
existence, then the opposite must impede and hinder the author
of the immoral act,® just as he who lives contrary to the laws of
health suffers injury for so doing. The moral system abandons
the evil doer or, what amounts to the same thing, it turns against
him; but to find its principle in causing pain to the evil doer, is

logically impossible and is the opposite of morality.

The more firmly the moral system is established, the less vigorous
need be its expression of diapproval — for in many respects this is
supplanted by the natural reaction of the moral system. It

T Ulrici, “Gott und der Mensch”, II, 1 (1873), p. 393, although he
acknowledgos that the one element eommon to all pupishmenis is dis-
approval, rejecls my argument because pure disa proval, historically
speaking, did not arise until relatively later and public punishment was
chiefly introduced for the suppression of private vengeance. The first
point, however, merely corresponds to the law of development; and as
far as the second point is concerned, it may well he asked whether ven-
geance also does not contain the element of disapprobation. Ulriet
would regard vengeance merely as retribution and ahsolutely repudiates
both. Then punishment inflicted by the State would he a eompletely
?:]:e prineiple not in harmony with history, a thing which ‘iz historically

& This opinion iy expressed by M erkel. Soe ante, § 99.
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the thief has difficulty in finding some one to receive the stolen -
goods, because general honesty subjeets the title of a vendor to a
serupulous test, theft hereby comes to be something which in
most cases does not profit the thief but is only to his detriment, 1f
to the cheat, the swindler and the conscienceless speculator, the
doors of the homes of honorable people {who forin by far the great
majority) are closed, then in many cases the expression of formal
disapproval is perhaps superfluous, Consequently punishments
become milder as civilization increases,® 2.e. a civilization which
signifies an advance not only in knowledge and refinement of
enjoyment but also in morality. It is possible that in an ideal
state of society the individual criminal might be left simply to
the consequences of his own crime; or there might be applied the
principle: Overcome evil not with evil but with good. Thus
punishment, regarded as disapprobation, may be reconciled with
Christianity, but regarded as retribution through human agencies,
it is fundamentally thc oppositc of Christianity. TFor (as even. -
Kant has fairly and candidly shown) the principle of retribution
never permits forgiveness.
Various Phsses of Disapprobation as Punishment. — In order -
that the disapproval of an act (and consequently of its author) -
may have that ideal effect of confirming the morality of those dis--
approving, it is necessary that the determination of the act and -
of its author be as exact as possible. Therefore a punishment. .
inflicted upon a man innocent {or gencrally believed to be innocent). -
does not have the moral effect of punishment. Fear can be spread
through the venting of rage against innocent people. But where
a people is not completely enervated the ultimate effect of this
fear will be directed against its author. A just punishment,
however, strengthens the position of the legal system. :
Moreover, it is in harmony with the character of punishment as
disapprobation that in countries where there is a high degree of
culture and refinement of feeling the trial and condemnation of’
the criminal constitute a part, and often a very important part,

¢ There is even recognized in the Clerman Criminal Code a punish~
ment (frequently used in England) which consists entirely in Eubhc dis’
approval, — reprimand. Hugo Meyer, § 5, mainfains that the essence .’
of reprimand is not disapproval of the act but rather of its author (i.e. ?
thus a mild form of suffering). However, this assertion is in itself’ a7
“petitio prineipii”, and if reprimand is not a * humilintion of the offender” . -
only secondarily, then why arc all the special forms of humiliation therein -
climir;a.ted? ‘Why is the pillory not to-day a desirable form of punish=
meni,? "
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of the punishment.’® If punishment were necessarily an external
evil, there would be no explanation of the fact that in concrete
cases the punishment may consist merely of a money fine or a
few weeks’ mnprisonment.

The character of punishment, regarded primarily as disapproba-

-tion of the eriminal act (and only secondarily as disapprobation

of its author), makes it necessary that the expression of disappro-
bation be directly attached to the act itself as portrayed by the
trial, —in other words, makes it necessary that the judicial
sentence, which is nothing other than the fixing of the act in the
minds of the publie, substantially specify the punishment. It is
contrary to the nature of criminal law to-attempt in general to
determine the punishment later, after observation of the character
of the convict. We would say nothing here of the hypocrisy of
prisoners, their unmanly actions, and their deceit of the prison
officials. These are unfortunate conditions to which rise is given'
by the foolish modern movement (so totally at variance with
history} to eliminate from the judicial sentence the fixing of the
amount of the punishment, and to allow the duration of the punish-
ment to be fixed later, after observation in the prison, or to remain
for a time undetermined. As previously stated, the sentence of
ihe criminal court could contain an abstract significance, without
having an actual result of a penal nature; but in this case the
actual result of the evil act should be affixed publicly and be of
general application,—at least it should be fixed independently of
anything else. The judicial sentence loses its influence upon the
mass of the people when the actual result of the actis connected
with something else, 7.e. when It depends upon the discretion of
prison officials which is not manifest to the public and which can-
not be publicly verified. The individual criminal may be reformed,
to the heart’s desire, but among the masses of the people rrime will
continue to flourish. However, if the punishment were actually
retribution of evil, 7.e. of the wickedness of the eriminal, then no
ohjection could be raised to first making a long obscrvation of this
wickedness, since the deed of the criminal does not afford an ade-
quate criterion for its accurate measurement.

Furthermore, the punishment of disapprobation can never be
supplanted by suffering which comes upon the criminal as a matter
of chance, even if this is a result of the ¢rime and reveals (as they

1» This opinien expressed by mo in the **Grundlage des Strafrechts”
p. 4, had been advanced by Heinze, p. 326, as staled above.
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say) the “ hand of God.” If a thief breaking into a house falls
from a ladder and as a result of the fall becomes a cripple for life, -
we would not for this reason spare him from punishment any more -
than we would the highwayman who lost an arm or his sight as a
result of the vigorous defense of his opponent. If temporal
punishment were merely the representative of divine punishment,
then in such cases it would be presumptuous to desire further
punishment. If it were the retribution of evil with evil, then in
such cases, to punish would be senseless.

The True Purposes of Punishment. — The cssential matter is
active disapproval rather than the pain of the criminal. Therefore, -
whether or not the criminal in the individual case finds the punish-
ment an evil makes no difference. He may cven regard it as a -
benefit, — as e.g. perhaps in these times a eriminal, who is not com- -
pletely pernicious, regards with favor the prison which keeps him
from further wrongdoing and furnishes him instruction. We ..
should not for this reason change the punishment, so as to cause ™
him suffering. According to Plato’s ideal conception, the offender - -
should always regard the punishment as a benefit.  If pain were
the essential element, why should we to-day be so violently op-.»
posed to torment and torture of convicts?  This would be nothing
other than a mistaken feeling of humanity, and there would still
arise the question whether a short punishment entailing severe’
physical suffering or even mutilation, where this does not affect -
the capacity to earn a living (e.g. cutting off the ears) is not pref- -
erable to imprisonment lasting for ycars. The fact that we find
nothing repulsive in the physical destruction of the criminal
in capital punishment, but are offended with torture and suffering:
commanded for any other purposes, has as a matter of fact its;
decp reason, which none of the previous criminal theories has i
explained. .

However, the treatment of the offender must always be expres+
sive of disapproval; and so far, but only so far, it is proper th
the punishment should contain a disadvantage for the condemned,
Criminals should not constitute a favored and pampered - cla
(this is a consideration which obviously opposes the extreme
deductions of the theory of reformation), although other praise-
worthy purposes might be better attained through such good
treatment. The distinction must always remain, that as &:->
general -thing it is preferable not # be punished. A penal”.
institution must never assume the character of an institu="
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tion for instruction. However great may be the attention given
to purposes of reformation, and consequently to the individual
criminal, this attention is only a secondary one. The primary
element is attention to the necessity of public disapproval (or if
one prefers so to term it, repression). Thus Krohne ™ states,
in regard to the last international Congress for the Improvement of
Prisons and the tendencies there observed: * With all the com-
passion which is aroused by every human failure, be it moral,
mental or physical, the men who to-day are concerned in prison
reform are primarily governed by the opinion that the vital ques-
tion is the defense of sociely.” :

As Hilschner and others have correctly stated, punishment is
primarily to be conceived as a suffering of the criminal, — as
coercion brought to bear upon him, to the extent that the criminal
is involuntarily subjected thereto, but not in the sense that he
should be tortured. In disapprobation there is an active manifes-
tation of the one disapproving. Punishment cannot, as Heinze
would have it,2 be conceived chiefly as a payment by the criminal
to the community. If this were so, then voluntary acceptance of
the external method of punishment fixed by the State for the case
in question would be the most perfect penal atonement. The sui-
cide of a person condemned to death, instead of being prevented as
is now done, would necessarily be encouraged. Only when the
criminal regards himself as a means for furthering the purposes of

“humanity, and only when he has learned to regard the punishment

as rational, can the punishment be conceived as a payment. It is
only in this sense that I have previously expressed the opinion
that the criminal must undergo retribution. It iswith this just as
with reformation; the ideal punishment will reform in fact the
offender, but nevertheless the chief purpose of punishment is not
reformation.® _

§ 105, Private Vengeance as an Expression of Disapprobation. —
We have already remarked that the earliest punishment consisted
of a dissolution of the legal tie existing between the injured party
{or as the case may be, the community) and the criminal. Accord-

1 RKyrohne, “ Der gegenwartige Sland der Gefingnisswissensehaft’ in
Dochow's and Lisaf's ** Zeitschrift™ ([), 1881, p. 58.

12 Heinze, pp. 322 of seq. : : .
. ¥or the reasons mentioned, voluntary submission to a punishment
inflicted by the State is not sufficient. Public disapproval eannci arrive
at expression without a judgmeni. Therefore, only a very subordinate
importance can be assumed by waiver in eriminal proeedure.

509



§ 105] ' APPENDIX

ingly, if every punishment substituted for this dissolution were a

benefit, or as a matter of history the earliest right afforded the
criminal, then the statement of Fichte in regard to the citizen’s
important right to be punished would not be so paradoxical as 1t
seems. The development of punishment by compositions, which
we are able to tracc in Germanic law, confirms this absolutely.
There is an apparent contradiction in the fact that later, and es-
pecially to-day, the criminal may not escape punishment by going
into exile. But exile later and also to~day has no longer the sig-
nificance of the old * Rechtlosigkeit ”’ (deprivation of all rights,
outlawry) or (to use the language of the old Norse or Germanie

law) “ Friedlosigkeit ” (being without the ““ peace ™). This was

an entirely different matter.

Disapprobation as a punishment, when inflicted by the indi-
vidual, lacks not only (as is obvious) a definite objective amount,
but it also lacks a general recognition that the occasion of its in-

fliction is & just one. Such a punishment is often very hard to

distinguish from a mere unlawful attack; and it is very easy for
the criminal, in order to avail himself of the assistance of others .

in his own defense, to set up the pretext that the attack upon him

is unlawful. Thus private vengeance becomes a standing feud

between various families, and the community or the king finds it - -

well to intervene, and out of this intervention there later arises

the taking over of this private vengeance by the State. This is

" furthered by the increasing realization that the legal security or - )

insecurity of one individual involves that of thc others. Ven-

geance becomes punishment. From disapproval subjectively

manifested there arises one of more gencral recognition. It

becomes liberated from its egoistic character, — a liberation that ..
is not mercly accidental but which is in accord with the laws of de-- =

velopment.!

Punishment a Right of Sccisty Rather than of the State.—
Upon this transfer of the criminal law to the State, there arises,
from the right to punish, a duty. That which the individual -
has heretofore possessed as a right is taken over by the State, as -
it were, with trustworthy hands — for careful administration and .
not for arbitrary cxercise or neglect. In the hands of the State,

this right becomes a duty — a duty not only of the State but alse

1 This process of transfer is excellently described and explained by
. L. T(f'on Haller, “ Restauration des Staatswissenschaften”, 11, pp. 241
et seq. (0. 34). . :
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of society. Tt necessarily follows that the State cannot forego
punishment at its discretion, as can the individual? As far as
it is able, the State must prosccute actively. It is in the same
position as the individual whom custom will not allow to permit
the murderer of his kinsman to escape if he hag him in his power or
to leave to chance or a third party the work of vengeance. Exile
is not a right,* but a mere *“ de facto *’ possibility for the individual.
With the passing from memory of that original condition in which
criminal law was a right of the individualor possibly of all, the
State becomes less able to consider or assume that the mere privi-
lege of harming the criminal entails for the latter a real conse-
quence, even apart from the fact that this involves a possibility
of degenerating into the old barbarcus custom of vengeance.
Desirability of Prosecutions Initiated by Private Parties. — There
always remains, however, a certain recollection of the fact that
criminal justice was merely ransferred ¢ to the State, and did not

- belong to it originally. In a case in which popular opinion regards

a private person as primarily concerned in the punishment and the
public right of the State as only secondarily concerned, a pardon
or dismissal of the case is considered a wrong; e.g. in case of an
insult, if some satisfaction has not been privately rendered the
injured party or his forgiveness or his consent to the pardon has
not been obtained. It is also well for the State authorities to
bear in mind that the criminal law, although in a rather erude form,
is older than the State itself, and that it must not be used to further
temporary purposes, £.g. that it must not be used or misused per-
haps to punish those having one tendency and to spare those having
another. If criminal law were in all respects an original atiribute
of the Statc, such a course would not be so injurious and demoraliz-
ing. The preservation to the public or to the injured party of a
possibility of & supplementary prosecution, even against the will
of the sovereign or the State, 13 2 very wholcsome_ corrective to
that opinion (which may casily arise) that the excellence of the

2 The individual is often also under the not less actual coereion of
morality. = .

# Thad for & long time a different condition obtained among the Romans
has been stated above; but this is not evidence against the argument in
the toxt, since it was not uniid later that this right of exile arose, when the
pride of the Roman citizen no longer allowed an active exercise of the
criminal power. _ .

1 E. Von Hartmann, **Phinomenclogie™, p. 202, justly calls attention
to the fact that this process of transfer hus by no means completely ended.

It is in part upon this that there depends the continued existence of ducl-
ling in spite of the eriminal laws. )
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party in power can offset minor breaches of the criminal law
which become intolerable when repeated. As the eminent French
jurist, Faustin Hélie,® has stated: criminal prosecution rests
partly with the community and not exclusively with the State.
The supplementary complaint instituted by a private citizen
is (if guarded with sufficient precautions) a proposition justifiable
from the viewpoints both of history and of logic. _

In the case of grave violations of the duty to punish crime, -
the idea that this despotic power of the criminal authorities injures
society manifests itself in an elementary way in lynch law and
acts of violence. This also has a bearing upon the fact that legis-
lation in criminal matters must not depart too far from popular--
sentiment, and that in criminal legislation there may be seen a
direct reflection of the civilization of the people.

The objection can always be raised —and in fact has been -
raised — that disapprobation contains nothing that makes its:
practical application necessary — at least not in the form of crim- 3
inal procedure, and even less in the actual infliction of the punish-
ment. If only disapprobation were involved, one might in legis~
lation go no farther than to set up general principles which would
disapprove of one act or another. However, in this objection it
has been overlooked that there would be no recognizable inclusion
of the act under these general conceptions or principles. It I8
the vengeance of the injured party, the punishment inflicted by:
.the State, which first declares that this concrefe act deserves disy
approval and is absolutely reprehensible. This immediatelyy:-
becomes clear if one considers that there may be various grounds
of extenuation for acts which possess the external elements of::
crime. A concrete act does not actually become a crime until
this character is, as it were, stamped upon it by judicial deciston
The reason why one at the present time is able to conceive that a3
judicial decree is not necessary in order for certain acts (e.g. ag-
gravated cases of murder, etc.) to be regarded as crimes by the.:
public at large, is that one forgets the long tradition of judieial -~
decrees which obtains as a decision for the individual case in ad-:~
vance of the actual decision. It would soon become otherwise if
the giving of judicial decisions concerning individual criminal .
cases should be generally discontinued. To become conyinced of i

& “Traité de Uinstruction eriminells™, IT, n. 473, Th_é Fronch Court
of Cassation has also stated : *‘L’action publique &Fp&l‘tlent”ﬁ la société
et non au fonetionnaire public chargé par 1a loi de I'exercer.” .
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this, it is only necessary to consider how falsely in the absence of
established rules and regulations, the general public would decide
as to the questions of responsibility and the special circumstances
of extenuation (coercion, error, necessity, ete.).

§ 106. Summary. — Summing up the foregoing statements,

“the purpose of criminal law is as follows: * Certain fundamental

principles of morality should be publicly and notoriously character-
ized by the civil community as inviolable by attaching to actions

- which are contrary to these principles an impressive mark of

disapprobation. This mark also necessarily affects the author of
the action, since a deed and its author cannot bhe contemplated
separately. This is simply a result of the fact that the civil com-
munity is obliged to give practical recognition to the fundamental
maxims of morality.” .

The Idea of Disapprobation Expressed by Other Writers. — The
foregoing is not very different from the recent statement of my -
honored friend, Hugo Meyer. He, however, is unable to free him-
sell completely from the traditional view that the scope of criminal
law and the amount of the punishment should also be derived to
a certain extent from absolute justice. For this reason he often
speaks of retribution and conceives punishment in the sense of
Hugo Grotius as “ malum passionis ob malum actionis.” ! His
words are as follows:  The legal basis of punishment consists
simply in this: It results from the very nature of the State that

" in cases of necessity it give expression to the inadmissibility of

actions prejudicial to the civil community by the infliction of
punishment.” The statement of Montesquieu? also amounts
to the idea of disapprobation, where he says that in the Statc
which corresponds te his ideal, “ILa plus grande peine d™une
mauvaise action sera d’en &tre convaincu.” The statement of
the great Leibnitz (given above) also expresses the idea that ex-
clusion from the community, a thing resulting from disapproba-

~ tion, is the ideal essence of punishment.?

1 #“Tehrbueh des deutschen Strafreehts” (3d Ed., 1881), § 2, p. 9.

2 “HEsprit des lois™, VI. Ch.9. CF. also ch. 21: **. . . lcs formalités
des jugements y sont des punitions.”” That dizapprobation and ah arti-
ficial ‘“infamie” arc something different, scarcely needs to be asserted.

3 The profound and eminently practical Francis Lieber (Franz Lieber)
also says (in his article *“On ‘Penal Law”, printed in his ** Miscellaneous
Writings” (Philadelphia, 1881}, LI, pp. 464494, esp. p. 478): '* A society
in which every sort of wrong might he permitted with impuanity would

necessarily lose its ethieal character. . . .. The expression of public disap-
proval would be missing.” Cf. also the very recent system of ““Rochts-
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As soon as the purpose of punishment is no longer directed
towards the person of the criminal, but rather socicty or the
community is regarded as that which is aided or protected by the
punishment, and the criminal is regarded merely as something
incidental — which he ccrtainly is, as contrasted to the community
— this theory necessarily gains favor. The theory of reformation
{reats the criminal as the chief goal towards which the purpose of
punishment is aimed. It is the same with the theory of retribu-
tion. According to the latter, the eriminal should receive the
desert of his acts in the punishment. )

The deterrence theory is the only one which harmonizes \_a;!it.h
our view in regarding society, and not the criminal, as the chief

jssue. But, on one hand, it takes too mechanical and base a view
of the relation between the eriminal and society, and on the other
hand it pays too little attention to history. 1t is quite proper,
" however, (as Hugo Meyer also maintains) to ascribe the first
place among the relative theorics to the purpose of “deterrcuce
(or, as we prefer to say, of turning away) the public from crime.
Criminal legislation which, in respect to its means of punishment,
is based upon the deterrent theory, is at any rate, as history
shows, capable of existing; but legislation which is based ex-
clusively and consistently upon the theory of reformation would
soon render itself impossible.

Moreover, credence may not be given (as is done by the theory of
deterrence in its too base conception of the purpose of criminal
law) to the belief that the criminal law has its chief effect upon
the criminal world or those who are irresistibly disposed to crime
beeause of evil training, degeneracy, ete. ; or that passion which has
become strong and overwhelming can be held in check through
the existence and operation of a criminal statute. In this respect
the objections to the deterrent theory are rather well taken.
Fear of an indefinite although severe future evil can but seldom

counteract the impulse to crime. Therefore, it is a great mistake,
jn times when grave crimes are prevalent, to expect any very im--

portant result from liberal use of capital punishment, flogging,
- ete. The history of the 1700 s illustrates the resilt of a harsh

philosophie™ by Lasson, 1881 {cspecially p. 533, § 46), where punishment
is designated as the vietory of reason over its opposite. Yet in Lasson,
punishment rather uncertainly shifts to retribution, since apparently the
amount of punishment is to be derived from. absolute justice. . Lasson,
moreover, ag iz usual with most philosophers, treats the subject at long

distance and with only a bird’s-eye view.
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criminal system destructive of sentiment. The truth is rather
as correctly pointed out by Schopenhauer, with that clearness
of vision which he displays in so .many particulars. He says
that perhaps the chief effect of criminal legislation is that, upon
the whole, it preserves the morality of the better elements of the
people; that true criminal punishment is that which brings
about “ exclusion from the great freemasonry of honorable

~ people,” * and that public opinion judges a single misstep with

great and perhaps too relentless severity.®

Kinds and Methods of Punishment. —— For these rcasons, as the
criminal statistics of various countries show, it makes no very
considerable difference, in respect to the more heinous crimes,
whether, within certain limits, the penalties arc administered in
one manner or in another. '

But on the other hand, in respect to the less heinous cases,
blunders of legislation are far more important. If here the
proper distinction between honorable actions and dishonorable
actions is not drawn, and if e.g. persons who are generally respected
but who have failed to comply with some mere regulation of the
State, — perhaps even from considerations of conscience — are
treated as common criminals, one cannot help wondering if in such
a case an axe is not laid at the root of morality and the legal system,
and if the echo of its stroke is interpreted in the criminal world as
showing that no very essential differcnce exists between Konorable
people and itself.? Therefore, legislation in dealing with offenses
against mere police regulations should be more sparing with those
penalties of imprisonment with which it is now so liberal, at least
as alternative punishments (at the discretion of the judge).’
As quite correctly stated by Von Ihering, “ It is not disobedience -
but rather attack upon the conditions of the life of society which
constitutes the essence of crime. Therefore, where the question

& Puniskment for violation of police regulation is takep up later.

§ “Grundprobleme der Ethik™ (2 Ed., pp. 190, 187). 'eI‘;)er (p. 479)
says that insecurity is noi the worst evil resulling from frequent non-
punishment of grave erimes, or as we would add, actions deserving punish-
ment, but rather the general lowering of the moral standard, For this
rcason, although not for this reason cxclusively, the eertainty of pumish-
ment is more important than its amount. The fact that a thing will be

‘punished is more important than how it will be punished. Naturally ihis

prineiple must be taken “eum granc salis.”

* For this reason that system of tutelage which is now so popular and
Whlc]?‘req_u.l.res cogreion, i.¢. Toquires punishment, is ultimaiely demoralizing.
fadT ?er %w:e]_s ll{rin Re(ahtc”iﬁll (187;?1), P 48131'1'1 Cf. also Schulze, * Leit-

en der Entwickiung der philosop ischen Prineipien des biirgerlich
und peinlichen Rechts™ (1813), p. 259. P goriehen
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is mercly to overcome disobedience, only those punishments
should be employed which, to the greatest degree, render impossible
the confusion of such a case with cases of punishment for crime.”
Licber 8 directly opposes this conception of disobedicnce. “One
should avoid any appearance of punishing as if for the reason that
the transgression or offender has ventured to be disobedient.
In other words, punishment is inflicted because the authorities
represent the purpose of the common good, and therefore dis-
obedience to the authorities is an offense, 7.e. is immoral.”
According to the foregoing argument, anything which entails
a disadvantage for the party to be punished is “in abstracto

applicable as a means of punishment. For every disadvantage -

done to the author of an act, on accouni of -the aet, expresses a
disapprobation of the same, and that which is taken or diminished is
merely something which is generally regarded as a gift of the legal
system, — since the right, in case of extremity, extends even' to
destruction of the criminal. However, the most perfect kind of
punishment is that by which the criminal himself is brought to
disapprove of the act that has been done, inwardly renounces it,
and is reformed. Here the objective disapprobation of the act
becomes a subjective one. But it always remains as the essential
element,? on account of the primarily ohjective character of dis-
approbation, that public opinion should regard the action usually
taken as a sufficient disapprobation, and that not too much consid-

cration be paid to the personality of the individual criminal. By’
the last mentioned consideration, justice incurs the danger of losing

its supremacy, certainty and dignity, and of degenerating into &

system of physical suffering and breaking of the will, which serves
as a basis for numerous blunders. Punishments involving physical -
suffering which bear the stamp of a sceking after individual ven-

geance are at variance with quiet and deliberate disapprobation
through the public authorities. The same is the case with punish-

ments which are usually applied to animals, since disapprobation.

has meaning only as against the acts of rational beings and it is

necessary that the expression of such disapprobation be retained.

The same objections may be raised to punishments which are so

8 Lieber (Note 27, ante), p. 493. . -
s Therefore it is no objection to a method of punishment that eertain
individuals of a type still existing do not ard 1t as a punishmnent, a3 a
murderer must be sentenced to death, if the law preseribes capital _punlsh-
ment for murder, although he committed the murder trom weariness of
life =0 as to die on the scaffold. The State in punishing may not a.cco:'mv

modate itself too mueh to the criminal.
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excessive as to immediately arouse pity, because pity dispels
disapprobation. This also applies to punishments which are ap-
propriate only under quite:exceptional circumstances. This last
ohjection, together with others, may be raised to punishment by
flogging which is now so popular. On the other hand punish-
ment by deprivation of property is not-ohjectionable mercly be-
cause. one individual feels 1t but little or because, in the case of

- gthers who have no means of paying, it must be changed into some

other penalty. TFor both reasons, however, it cannot represent
the higher and sharper degree of disapprobation. That capital

" punishment is not absohutely improper follows directly from the

original right of destruction. But whether itJs relatively improper,
i.. Improper for a given period of time and a certain stage of
culture, is quite a different question, for it is by no means an ab-
solute requirement of ethics. The means of punishment is, as we
have already remarked, a part of the question of the amount of
the punishment, and that this is dependent upon time and cir-
cumstances 1s obviously manifest. .

§ 107. The Degree of Punishment. — But if, as according to
our view, the criminal is placed at the absolute disposal of the
community, so far-as concerns the expression of its disapproba-
tion, what becomes of that justice which we feel is requisite in
the fixing of the degree or amount of the punishment ?

The answer to this question is simple. This justice appears
only by considering the historical element in criminal law, It

.has nothing to do with the basis of criminal law. Punishment and

crime (i.e. immoral acts detrimental to the conditions upon which
depend the life of society and therewith the life of the State) are
not commensurable. If they were commensurable, then the theory
of retribution would be tenable, at-any rate theoretically, if not
practically; For example, how can one balance the larcenous
taking of a purse with a year’s imprisonment? And even in the
death penalty — the favorite example to adduce — the balance
is very imperfect, at least in many cases. If aswmurderer lies in
wait for hig victim and by a single well-directed blow strikes him
dead, is such a death physically equal to the death on the scaffold
with the mental tortures of a long period of expectation? We

‘must cease to speak of the justice of punishments, unless we either

cease to punish many cases now punished or unconsciously measure
out the punishment in accordance with historical tradition.
Criminal law is no more able to estimate crimes than the govern-
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mental authorities are able to place an absolute value on property
and industry. But there is always a justuness in treating like
matters in a similar manner or in like matters producing a like
result. And so in criminal punishments it is tradition which
furnishes the justness. '

While the valuation of the degree of criminality is primarily
arbitrary, yet tradition allows considerable room for the exercise
of discretion. No one can say (unless he refers to the very de-
tailed provisions of a definite statute) whether, for a certain crime,
two and one half or three years in prison should be the proper
penalty. Nothing can be said as to absolute justice or injustice
in regard to the question of solitary confinement or ordinary con--
finement for a prisoner or his employment at onc task or another.
Within this rather extensive province the State is given 2 free
hand, since the administration of justice should be made to scrve
the welfare of the public and to pursue freely purposes beneficial
to the community. Herein good results may he obtained from the
purpose of turning the criminal into a useful member of society.

§ 108. What Acts should be Punished. — From the principle
of disapprobation which we have adopted, it follows that it is
only in certain grave violations of morality that the voice of public
disapproval is given general manifestation ; it does not follow that
this disapproval extends to every violation of morality. The State
is not the blind instrument of an absolute principle. It does
not adopt the maxim: “ Fiat justitia pereat mundus *’, but rather
the principle that justice prevails that thereby the world may
continue to exist! Our principle is absolute only in the sense
first mentioned.

As the individual may have reasons to be sparing of his moral -

judgments, so is it even to a greater degree with the State. The
disapproval of the State is an authoritative one. On one hand it
presupposes the utmost precision and certainty in the judgment of
the act, and on the other hand it is conclusive as against the in-

dividual. For this latter reason this disapproval must extend only

1 Herein the principle adopted differs very cuseniially from all the

absolute prineiples heretofore advanced, in which it is quite impossible .

{0 preserve room for s diseussion of purposes of expediency without a
breaeh of logic. Even Tlegel does not seem to have understood this
point. It is in this sense that [ have sfated that punishment is a designed
and arlificial measure for the individual case (* Grundlagen™, p. 97
Heinze (p. 298, note}, who indeed recognizes a reprobalion theory as a
logical development of Hogel's principle, has therefore misunderstood me,
since he seems to regard this * designed and artificial measure'’ as a devia~
tion from the absolute principle of pumishment.
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to a relatively small number of acts. Otherwise it will eliminate

“the freedom of the individual, and in so doing destroy the source

of morality and of voluntary devotion. At the same time it would
destroy that moderate and proper egoism which ultimately operates
for the good of all and is a mighty impetus towards human prog-
ress. '

Naturally this disapproval should extend preferably towards
acts which violate the rights of others, — this is in accordance Witl.l
the historical origin of the criminal law of the State in the vengeance
of the individual. Acts whose disadvantageous results almost
exclusively or even generally fall upon the author of the act are
not the objects of the disapproval of the State, although they have
A remote effect upon the interest of others and of the public at large.
This is also in accord with many practical reasons, such as diffi-
culty of determining the questions of fact, of guilt, the imperfect
equipment of the public for the discovery of the act, ete.

Since the disapprobation of the State entails a disadvantage
ft)f' t.he party toward whom it is directed, and sinee it always (in
cnmlpal procedure} opcrates by virtue of numerous means of
coercion and entails much expense, or at least loss of time to the
parties concerned, and since it imposes a very severe temporary
evil everr upon innocent suspects — e.g. imprisonment, temporary
Iosg of reputation, — it is always an evil in itself. Where unlawful
or 1mmora! acts find a sufficient disapproval in some other way or
fail to attain the intended result (particularly because of the milder
remedne.s of private law), it is reasonable and indeed necessary that
the punishments of the State be dispensed with.

.Tlfe Principle of Parsimony in Punishment. — The aspect of
criminal law from the viewpoint of national economy is important.

“In .former times }winan unhappiness and pain were squandered
_ lavrshl.y. Beccaria is entitled to credit for having first brought to
-attention comprehensively 2 the principle of the greatest possible

parsimony with penalties and the superfluity of many punish-
ments. Where other means are effective for the realization of
the law the use of punishment is inexcusable, since, as correctly
stated by Von Ihering?® it recoils upon society. Thibaut * indeed

2 This phase of the su-bject finds obvious applicati '
. ation to th :
?jlllg?) :gl&}{:;ﬁ é}f (I:‘:gn‘mlllltmenti:tgf' Wahilberg, ** Cr%guina]istische u(::l:l]l ;:ﬁzg:ll}
sichtspu i iicksi i
straafl:‘echt" asmy p 9% o 8;;-11; Riicksicht auf das deutsche Reichs-
: “:IB)e_r Zweck im Rechte™, I, p. 477; of. p. 362.
oitrige zur Kritik der Feuerbach’schen Theorie’’ (1802), p. 103.
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called the criminal law a “ testimonium paupertatis ¥ which the
authorities of the State exhibit. We would at least assert that
every new criminal statute is a certificate of poverty for the
moral condition of society. The disapprobation of the State is
the artificial and organized disapproval of an aet and isnecessary
only when there is not sufficient spontaneous disapproval on the
part of unorganized society.” o

Counsideration should also be given to tradition or history.
There is no more an absolute principle of justice for the choice of
the acts for which punishment is to be inflicted, than there is for
determining the means of punishment. There exists, however, 2
relative principle of justice, in the scnse that acts which possess
the same elements of immoral or detrimental significance may not
be given different treatment, and that the State may not act in-
consistently with the history of the people in respect to the choice
of acts to be punished. Inconsistent action of this character creates
the opinion that criminal justice is not the result of an inevitable
necessity but rather of despotic action and possibly of error, and
that it is not the expression of moral disapprobation, since moral
opinions change very slowly. There are, to be sure, perverse
traditions, just as there are perverted formations of physical being.
But they can be recognized, if one survey long periods of the life
of the people, and of their history, or if one is sufficiently un-
prejudiced to study closely the instructive example of the legal life
of other peoples. Moreover, the significance of an act can vary
with time and circumstances. And with individuals who are
advanced in years, so with peoples having an old and well-es-
tablished culture, general theories have but little influence upon
practical action, which is already governed by detailed provisions
regarded as fixed and inviolable. Perverted philosophical doctrines,
pessimism, or extreme religious principles (e.g. the infallibility of
the Pope), are not nearly so dangerous to-day as they would hav
been a few centuries ago or during the Middle Ages. :

Punishments which do not possess a certain connection with
tradition are somewhat odious, even when emanating from the

spirit of well-intended moral reform. This is quite natural, as "

the people regard punishment as merely an echo of their own dis-
approval. Such. acts appear to be merely acts of despotism and

5 Van Thering, pp- 478, 479, pertinently_poiﬁts out that e.g. in busi-
ness, dishonesty may become so great that it eannot be counteracted by
civil remedies without great injury to the community.
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undermine the effectiveness of criminal justice in other cases. Too

. many ,punishments create indifference. One must not imagine

that every coarse or viilgar act, every little violation of right, may
demand suppression by punishment. The State, like the individ-
ual, must learn to endure many minor iniquities; it must re-
member that the world will not immediately come to an end and
that Nature has guarded against the trees growing up to the sky,
and it must have confidence in the firmness of its own position and
in the natural effective power of moral opinions. Where there is
a progressive increase of penal statutes, or where ypon every
occasion the public raises a general cry to help something by penal
statutes or to increase the severity of the penal statutes, 1t is not
well for freedom. For every penal statute is really one more in-
road upon freedom. And the ultimate results may well be felt
most keenly by those who have been the most noisy in demanding
it. One may well ponder the maxim of Tacitus: - Pessima res-
publica, plurime leges.” ©

Bxpediency axnd Justice in Punishment. — While, upon our
theory, the choice of acts to be punished by the State is determined
by numerous reasons of expediency, yet there is here no antagenism
between expediency and justice. It is rather that, from the stand-
point of the State, expediency ¢s at the same time justice. How-
ever, an act of which the moral sense of the people does not dis-
approve should not be punished. Practically speaking, this is an
acceptance of the viewpoint adopted by Rossi and Mittermaier,
where they seek to limit absolute justice by rcasons of expediency,
a correct standpoint and therefore a favorite of legislative proposals
and legislative assemblies. But theorehically it is erroneous to

~ weld together in such a manner absolute justice or retribution

. L Y

¢ Thibaut, ** Beitrige zur Kritik der Feuerbach'schen Theorie™ (p. 100),
says that tho ruler does not stand so high and is not the representative
of God upon the earth in the sense that he can enact eriminal statutes in
conflict with the sentimenis of hiz subjeets. 'To punish in violation of
prevailing opinion is not eonferring a benefit but rather is inflieting a
punhishment wpon the nation. This matter is no longer an issue in con-
stitutional States, but ncvertheless {emporary opinions and disturbanecs
can be utilized to extort the approval of the representatives of the people
to perverted criminal statutes in violation of the spirit of history and the
entire legal system. A notable example of the opposite kind — resist-
ance of temporary opinion — was furnished on Oct. 26, 1880, by the
Minister of Justice of Holland, Moddermann, when in a long argument
he undertook to disprove the alleged reasons for the reéstablishment of
the doath penalty. . the translation of this arpument in the *‘ Miineh-
ener kritische Vicrteljahrssehrift fiir Cesetzgobung und Rechiswissen-

. schaft” (1881), Vol. 23, pp. 96 el seq. -
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and expediency. The State does nof excrcise absolute justice;” it
exercises merely relative justice, and such it does when it defines
the various cases to which the rigid principle of organized public
disapprobation shall apply or ghall not apply, in pursuance of
purposes of expediency which for all of thesc cases are the same.
1t is not a departure from justice for purposes of expediency, but

rather genuine and exact justice, when the State inflicts a lesser -

degree of punishment for an attempt at a crime than for the con-
summated crime, or when it pays so much attention to the outcome
in a question of punishment, or when it does not punish a shameful

seduction but does punish an act of violence which is possibly

aot so immoral, or when much refined dishonesty in business’
matters is ignored birt he who steals & sausage from the market
is haled before the criminal judge.

The fact is simply that the State (the law) measures illegal or

immorsl intention to a certain extent by external result. This

same principle leads to the ignoring of that will which does not

manifest itself in some external action that may be definitely rec-
ognized {“ Cogitationis poenam nemo patitur!””); and it ulti-
mately orders that less punishment be inflicted for the attempt

than for the consummated act. Furthermore, this regard for a

cafe criterion of application, and one excluding despotism and
purely individual opinion, also leads to the use of a somewhat

rigid moral criterion, which is not sufficiently phiant to permit -

of its being applied to many relations which the individual at least

believes can be passed upon judicially. The morality applied by

the State in criminal law is somewhat crude. However, its
gradual refinement in the course of time is not precluded. In-

7T am unable to eoncur in the attempts recently made by Huge
Meyer (*Die Gerechtigheit im Strafrecht'’, ‘‘Gerichtssaal™, 1881, pp.
101—-153 and pp. 161-188; also published scparately) o separate justiee
aad uility or expediency in eriminal law. This merely is a Tesult of
Meyer’s conception of punishmont as an act of retribution. A consistent

use of the process of separation cmployed by Meger would show that .

ultimately practically nothing is left for justice (oven the justice of the
“(ogitaticnis pocnam nemo cogitur” tends to disappear), or that the

just provisions proposed hy Meyer rost just as much on grounds of ex-

pedieney as those which he places in the division of expediency. The
practiesl result of TTugo Meyer’'s view would be a tendeney to extend the
eriminal law fo many acts not now punishable. For the justice — <.e.
accarding o Meyer, if ono closcly consider the inner immorality —1
upon first glance the same in many acts not now dpl.lm'sha‘ble or ‘onl;
lightly punished as In many which are punishabls and punished soveraly.
This gquestionable tendency is alsc very prominent in Hugo Meyer's
ireatise. 1n opposition to Meyer, cof. Merkel, + Zeitechrift fiir die ges.
Strafrechtswissenschaft’, 1881, pp. 556-558. .
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deed, this appears decidedly possible if we compare the early Ger-

" manic criminal law with that of the present time. But morality

in its narrower sense also advances and becomes more and more
refinced, at the same time that the coercive morality of the State
progresses ; and so, for immeasurable ages, the difference between
them continues, and the application of principles to matters of

* detail in the fixing of the boundaries between them must always

be attended with doubt and controversy.

Criminal Law and Morality in its Narrower Bense. — The fact
that.the morality of the State in its form and operation as criminal
la-w is, as it were, a net of coarse mesh, has indeed onc advantage,
viz. t.ha-t it can be relied upon with more certainty than that more
d.Jscermating moral judgment which the individual is in a p(:éi-
tion to pass (or belicves that he is). But this character of the
.State’s morality, together with the fact that the State, not being
infallible, sometimes enacts radically errcneous penal measures,
makes it possible for a criminal law to come into conflict with the
moral sense of the individual and even of the entire population.?
For these reasons, furthermore, it is possible that an act which is
contrary to the criminal law may appear to be permissible (or
even commanded) by a free moral judgment which is independent
of the rule expressed in positive law.?

8 But such confliets are frequently based upon an illusion. Egoi
w_l;]J}?h }x:rlll_ tlilot. bring itself into accord with genell)-al morality, ﬂatterg?tigllf'
g;cisignl? idea that its ¢ondition or its case requires an extraordinury

9 With this and with his statements previously referred to, IHu
Meyer's (“ Lehrbueh”, § 4) objection that pin reg'a.rglr to no act could t{g
be said in advanec that it is imrnoral is refuted. 1 believe if this cannot
be said in advance, it éannot be said afterwards. The only reason for
which & judgment acecording to the fundamental principles of morality
must be omittod is that the exact eircumstanees of the act, subjective and
objective, are not known. Tt ecannot be perceived why the imagination
is not suificiently able to portray the act in advance. For example, did
thore not take place in Rome many acts_which arc in eonfliet with the
moral sentiments of one reading of them? Morality is not suchan in-
dividual matter, as Hugo Meyer believes.  1f so, it would be unfortunate
for the soeial life of mankind and for human development.

The guestion may also be asked, what basis can there be, other than
morality, upon which®Meyer founds his retributing justico. He rejects
the dcnva,tlpn of eriminal law solely from purposes of expediency. PPer-
haps Mayer’s view }1&8 been i’nﬂueneed by the irgenious essay of Rimelin
}}rh.wh he cites ( __Uel:,u,er die Idee der Gerechligkeit®) in Rimelin,
“Reden und Aufsitze”, LI, 1881, pp. 176-202). Here retribution is
axprossly made the basis of the eriminal law, but in a peculiar manner
for this conelusion is not derived from the premise of moral retribution,
but from the 1(1‘?9, of e,quaihty. According to this the most rigorous retalia-
tion in kind (“‘talio”) would constitute the spirit of tho criminal law.
But even this principle of justification cannot be completely separated
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But all this is merely an exception due to the general imperfec-

tion of human affairs. It is by no means a ground of objection to
the doctrine which sees the crime as immoral action. Furthermore, |

when considered closely, it comes to the same thing, whether we say
(as above) : “ Crime is an action at variance with morality —an
action which the State, since the act seems especially burdensome
(or disadvantageous) to the general welfare, feels itsell obliged to
subject to special disapproval ”, or whether we say (with Von
Thering) 1°: “ Crime is an endangering of the conditions upon which
depend the life of society, declared to be such by the State ™, or
whether we say (with Hugo Meyer) : “ Crimes are acts threatened

with punishment by the State and which are at variance with the -

conditions upon which the community and its progress depend.”
"T'he apparent difference rests only in that error which has long since
been laid to rest by modern philosophy, but which frequently stalks
forth among the jurists, viz.: that morality is something purely
individual and that each one makes for himself his own conscience.

Morality and conscience are products of the development of the -

human race for a thousand years, — products which, like law,
show different phases of development at different periods. The
act that is contrary to morality is simply an act which, according
to the opinions at the time prevailing among the people in gues-

tion, is more or less out of harmony with or in contradiction to-
the ultimate goal of man, his progress and the conditions of his -

existence.

§ 109. Tort and Crime. — The distinction between civil wrongs

Gi.e. torts) and wrongs punishable criminally is now apparent.
A civil wrong represents a condition at variance with a right re-
gardless of whether it is founded upon an action contrary to
morality. Wrong punishable criminally is an act specially
characterized as being contrary to morality; and it is generally

from morality, as Riimelin admits (p. 192). (“Forgiveness of injuries
suffered may be favored by religion and morality, but it ean never he a
prigciple of a legal system sinee it would make wrongdoers the lords of
society.”) But Rimelin’s prineiple is completely uatenable, from tho
historical standpoint. The ““talic” has never been a fundamental prin-
. eiple of the eriminal law, but only a prineiple tending towards moderation.
1t may also he asked whether this idea of equality, which closely regarded,
iz merely an idea of relative evils, has any claim o preservation. In the
statemeni of Rimelin above quoted, the idea of deterrence; otherwise
only incidentally observed, crecps in, since punishment, i.e. not forgiving,
is justified by the remark that otherwise the wrongdoers would become
the lords of society. : .
19 “Dear Zweck im Rechte”, I, pp. 480, 481,
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but not necessarily a violation or at least a jeopardizing of a sub-

. jective right.! It is not possible “ a priori ” to go further in fixing

the distinction between civil wrongs and wrongs punishable
eriminally, since, according to the premises, the conccption of
erime can not “ a priori ” be completely determined for & definite

* positive law and a definite period of time.

Hogel's Distinetion, — Especially is it incorrect to hold with
Hegel that the distinction consists in crime being intentional wrong
and in tort being unintentional or innocent wrong. The positive .
law shows us that there are acts of negligence which are punished
criminally, and that on the other hand there are cases of ‘wrong com-
mitted quite intentionally which nevertheless remain merely torts;
for example, when a person, openly and with knowledge of its
illegality, but without. other violence to person or thing occupies
a piece of ground belonging to another, or when one shamelessly
refuses to discharge an obligation of debt unequivocally entered
into. It is not proper to regard these instances as errors of the

law; nor to maintain, that negligence should be completely

eliminated from the province of criminal law and that every inten-
tional wrong should incur the reaction of the eriminal law. The
importance for the civil community of an intentional act of the
individual is not to be measured solely by whether or not it is the
direct cause of an action, of a result which the State disapproves.
Rather (and most essentially) it is to be measurcd in accordance
with the rights and interests which it objectively violates or
jeopardizes. There is no impropriety in speaking of minor

* Th¢ applieability of the idea of damages is, in spite of all positive
law, denied by Fd. Hertz, * Das Unrecht und seincn Formen”, L pp. 72
el seg. But Hertz's argument is defective. Tt is based upon a confusion
of the shsolute standpoint with the standpoint of the limited human
understanding, which 1s the only possible one for the criminal law. HRe-
garded from the absolute slandpoint, there is not danger but only ngees-
sity. If wc in one moment kunew the relation of everything, thén no
offonses or attempl at crime could deserve blame. But from the prae-
tieal kuman standpoint we can never give up the attitude of regarding
things aecording Lo their physieal manrifestations. However, In this
manifestation of our thought, which from the abstract standpoint may
be termed lack of precision, there rosts also the possibility of general gon-
ceptions which is the condition of all progress. 1f one apply the abstract
standard, animals think with morc precision than men, sineo they sub-
stantially consider only individual physical manifestation, — and for this

_reason they make no progress. This chjection can be advaneced against

Hertz more fittingly than against Binding and his theory of interdepend-
ence of causes. Hertz's criticistn of Binding, who rejects the idea of
heing guided by physieal manifestation and therefore speaks of the
*gquality in importance of the eonditions of a manifestation of o result™,
is in every respect correcs.
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transgressions.”  “ Trivial ¥ and malicious ” are not terms

which in the concrete case are mutually exclusive. But if some-
thing is objectively quite trivial and cntirely without danger, then
it would be absolutely improper to put into motion the clumsy

machinery of criminal justice which entails such heavy expense -

for the country. This is apparent from what has been stated.in
regard to the determination by the State of what acts are punish-
able. On the other hand, when the individual is dealing with
especially important rights or interests of others or of the com-
munity, this very fact in its purely moral aspect should serve towarn
him not to injure unintentionally such rights and interests and

also to exercise caution. As a matter of fact; the punishment of

injuries caused by negligence is thus to @ certain extent justified.
But only te a cerfain and limited extent. On the one hand, the
rights and interests which are concerned must be of especial im-
portance, and on the other, these rights and interests must be such
that the fact of their being jeopardized must be easy to per-
ceive in concrete cases. By way of illustration, the general in-

terests of the State are certainly important, but the fact of their

being actually jeopardized is not easily recognizable, or in concrete
cases may give rise to very diverse opinions. Therefore the offense
of high treason or State treason by negligent action would be a
juristic monstrosity, though it is quite natural and proper to
punish homicide caused by negligence. However, one can assent
to Hegel's view that intentional acts, in which the result in question
is intended, are those which constitute the major portion. of crimes,
and that in private law the question of guilt occupies a very sub-
ordinate position. Private law is the law as external regulation ;
criminal law is the law as morality. But as eriminal law does not
limit itself to the intention, but also takes into consideration the
external effect of the act, so to a certain extent the private law pro-
ceeds more leniently with him who is innocent than with him

whose guilt or malice can be proven. Criminal justice mast use
guilty intention as a foundation, but private law does mot’

require it.*
Hilschner's Distinction. — Hilschner’s distinction is even less

tenable than that of Hegel? According to Hiilschner, crime sheould -
be an attack upon the general legal system, a violation of law. in )

2 {'f. Von Bar, “Grundlagen des Strafrechts™, p. 44, -

3 “Pie Lehre vom Unrechte und seinen verschisdencn Formen® in
s (erightssaal” (1869), pp. 1-36, 81-114 (also published separately). To
the contrary ef. Merkel, ** Zeitschrift™ (1881), pp. 586 el seq.
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principle, while a tort is merely a violation of a concrete right,
the law as a principle being rccognized.* But this conception is
undoubtedly incorreet in the vast majority of cases, from the

~ standpoint of the one committing the act. The thief in stealing

does not absolutely reject the right of property ; 5 on the contrary,

" he desires to be the owner or at least to actually occupy the posi-

tion of the owner. What he rejects, from his standpoint, is merely
the concrete tight of the party whose property is stolen. To be
sure, the objective law regards the theft as in principle irreconcilable
with the theory of ownership. Yet as a matter of fact this also
applies to other violatjons of property which are not punished.
TTiilschner in the beginning had a conception different from his
Jater one as to this antagonism of the intention towards the law
in crimes and the absence of this antagonism in torts.® In the
beginning he laid emphasis upon torts having to do ouly with
property rights that might be renounced, and only becoming
punishable wrong if the will of the injured party has expressed
itself against the act; later he laid emphasis upon the intention of
the wrongdoer in cases of private wrong not being permanently
at variance with the law. But this coloring does not add to the
correctness of-this shadowy distinction. As Binding " has correctly
shown, a tort is not changed into a crime by the declaration of the
party injured. The assumption that the criminal is permanently
opposed to the law is no better than the false presumption of Grol- .
mann’s “ special prevention ” theory. . -
~ Halschner’s distinction is neither in harmony with the positive
law nor capable of serving a useful purpose. By way of illustration,
suppose that a legislative assembly desired to decide, in accordance
with Hilschner’s theory, some concrete question of legislation,
e.g. the punishment of usury or of breach of contract. Nothing
definite would be furnished. Of greater practical value is thgt
version of his view which Hilschner gives as something incidental,
to wit : that private wrong represents merely a negative relation,

1 Stakl, “Die Philosophie des Rechts”, 11, 2, § 185, had already ad-
vancod a gimilar view, — acts which violate the legal system are grunes
only if they challenge the authority and respect due to the Btate. How-

ever, Stahl's coneeption is more itue to Yife and its resulfs ar¢ more re
pereeived. In the emphasis which he lays upon the positive nature of

. erime, his insistence that the act must manifest itself *in thesi” (thus

ander all cirenmstances) as contraty to law, there lies the principle that
erimes must be readily distinguishable from acts ‘that are not punishable.
s (Y, also ‘‘Das gemeine eutsche Strafrecht”, 1, pp. 33 el s2q.
s ““Ciorichtssaal” (1876), pp- 401 e seq., especially p. 417.
7 ¢ Normen ™, I, pp. 154 et seq.
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while crime represents a positive attack upon the law.” But:

taken in a strict and precise sense this principle is also incorrect ;
for mere absence of action may well constitute a crime. But it
is admissible in the sense that an act which is to be punished must
be distinguishable by definite, readily detcrmined and compre-
hensible characteristics from those acts which the law does not
punish ; and it must, as it were, be given ‘‘ positive ”’ expression
in contrast to the permissible acts of every day life. It is only
as thus conceived that this criterion leads to expedient and realistic
results.® Yet Hilschner ? rejected it with the statement that its
results were not sufficiently solid and perceptible.

Merkel’s Distinction. — Merkel 1° is certainly correct when he -

asserts that criminal punishment is necessary only where the civil
sanction is not sufficient for the repression of wrong. But, as
shown above, the premises upon which he argues are defective
in that he declares the sanctions of the civil and criminal law to
be similar in character and different only in degree or intensity.
On the other hand, Binding ! is correct in his statement that the

positive law deals with civil damages and with criminal punish-

ment in accordance with totally distinet principles. Punish-
ment would affect the guilty and only the guilty; civil damages
would restore to the injured party that of which he has been de-
" prived. It is possible only by the most artificial reasoning to

maintain that the obligation to pay damages should never affect

any but actually guilty parties. The so-called “ Liability Law
(““ Haftpflichtgesctz ) of June 7, 1871, for the German Empire,
wag a complete contravention of this theory. In English law there
is given wide recognition to a liability (at least a secondary li-
ability) for obligations (i.e. in tort) incurred by agents (e.g. the

master for his servants, etc.). Merely to raise one further point,

how does Merkel’s theory explain that punishment does not, but
obligation to pay damages does, pass to one’s heirs ?

Relation of Tort and Crime. — Moreover, one may not, as
Binding has done, draw the general conclusion that the distinetion -

between tort and crime iz purely a creation of positive law, —

8 Von Bar, “Grundlagen des Strafrechis”, pp. 50 e seq. Tn respeet

to the real grounds of distinetion for law and legislation, it is with pleas- .

ure that I find myseclf in harmony with the frequently cited recent articles
of Meyer and Merkel. Cf. especially tho annotation, Hugo Meyer in
* Gerichtssaal™, Vol. 33, p. 105. o

* “Pas gomeine deutsche Strafrecht”, p. 15.

10 ¥ Criminalistische Abhandtungen™, I, pp. 57 ¢f seq.

u “Normen®”, I, pp. 166 et seq.
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that there is no fixed principle nor even a general basis for this
distinction, and that every crime contains the essential element
of tort. However, every wrong, even the most insignificant,
entailing only a civil sanction, contains one element which might
possibly qualify it as a crime, although often only one: and Merkel
is really correct to the extent that in certain cases the obligation
to pay damages can tend towards the repression of wrong, just as

" punishment.? The legislator who would subject every wrong

to criminal punishment would work a hardship upon humanity
and do violence to his own authority. Such freedom of action
and omnipotence do not belong to him. Where gentler means
would accomplish the same end, the legislator commits a grave
wrong by inflicting punishment. Therefore it is absolutely correct
to say that where the civil sanction is sufficient, there is no meaning
in punishment.

This is the only occasion where from our standpoint it is neces-
sary to investigate the relation of tort and crime. We have not
derived punishment from the law but directly from the principle of
morality. The problem why at one time the legal principle as-
sumes the form of punishment and later assumes the form of the
civil sanction i for us not a real problem, . The condition is simply
this. Because of the existence of surer civil justice, many wrongful
and therefore immoral acts lose much of their dangerous character.
This explains why in the earlier stages of legal development many
acts and also especially many omissions are ‘punished, for which
later civil sanctions alone are found sufficient. Such, for example,
in the development of the Germanie law, was the case with simple
breach of contract.”® - ““ As the idea of law grows, punishments
decrease ; profusion of methods of punishment stands in an inverse

" ratio to the perfection of the legal system and the maturity of the
- people.” *  But the sanction of eivil justice is by no means uni-

2 T{ must be admitted, however, that a striet obliﬁatioa to malke in-
dernity can exercise a deterring and disciplinary influence. Cf. Zink,
“Die Ermittlung des Sachverhalts im franzdsischen Civilproeesse”, 1
(1860), pp. 591 el seq.; Von Bar, *Recht und Bewcis im Civilprocesze™
(1867}, pp. 24 et seq. .

B f. R. Loning, * Der Vertragshruch und seine Rechtsfolgen™, Vol. I
(1876), and W. Sickel, ** Die Besirafung des Verfragsbruch und analoger
Rechisverlotzunger in Deutsehland” (1876). These writers, however,
with the characteristic predileetion of authors for the object of their in-
vestigations, seem o regard the reintroduction of such legal rules as
desirable. . o

u Von Thering, * Das Schuldmoment im rémischen Privatrechtc”, p.
67. : :
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versally sufficient as moral reprobation, although perhaps it is so
at various times and in certain cascs. Ior, as we have seen, this
sanction also takes place where there is a violation of rights that
are purely objective and devoid of guilt. With this assumption,
(which harmonizes with the customary method of expression,'?) of
a possibly guiltless violation of right it must he noted by way of
contrast civil sanction must also oceur for the acts of irrational
beings. Merkel expresses this radically in the following manner :
According to this conception, it is only their insolvency which
prevents us from declaring that the very mice who waste our erop
are bound to render indemnity. But we do not exercise civil justice
against the mice becausc they, as contrasted to ourselves, are -
not possessors of rights and they cannot be said to be under the
protection enjoyed by the possessor of rights. Therefore we main-
tain our right to use such methods as may seem agreeable to us,
without any judicial decree. On the other hand, if we were dealing
with a possessor of rights who was incapable of intention, e.g. with
one who is irresponsible for his actions, it is the respect for this
possessor of rights (or, otherwise expressed, the possibility of an
injury of this possessor, and thus of his sphere of rights, being
contrary to law), which is the basis of the prohibition of unlimited
self-redress,

Tt is more in accord with actual relations, if one place the nature
and purpose of private justice simply in the adjustment and ar- .
rangement of the actual or alleged confusion of the spheres of
rights of two or more possessors of rights. While the element of
guilt is of very considerable importance in private law, yet it
plays only a sccondary part. It is only by an artificial and there-
fore defective argument that the duty to indemnify is based
upon guilt. Especially is this true of the Roman Law. FEven
Jess does this hold good in other positive laws, e.g. the French
or the English.f® Itis at least not an absolute injustice for
the law to make one, who is legally and financially responsi-

ble, pay for material damage which he has ‘caused,”” and the

1 Thon, “Rechtsnorm”’, pp. 84 e seq., in this respect pronounces ‘him-
aclf in aecord with Ven Jhering, pp. 5 and 6. . o
: 16 As to this, ¢f. Von Bar in (rinhul’s “goitschrift fiir das Privat- und
sffentliche Recht der Gegonwart” (1877), pp- 74 el seq., and e.g. **Code -
¢ivil.”, § 1385: ““Lo propridtaire d’un animal ou celui qui g'en sert pen-
dant qu'il est & son usage, ost responsable du dommage que Ianimal » ¢
causé, soit que Panimal £t sous sa garde, soit qw'il fat 6gard ou echappé”,
and Pfaff, *Zur Lehre vom Schadcnersatz ... nach osterr. R.” (1880).

17 (pneerning this, ¢f. Thon, ‘‘Rechtenorm™, p. 106, Cf. also Unger,
in Grimbhut’s * Zeitzehrift” (1881), pp. 209 el seq. :
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older Germanic law,!® as is well known, attached liability in this
‘anner.

Since the clement of guilt takes a subordinate position in private
law, the latter by itsclf is not suited to preserve the requisite moral
charscter of the law. A relation which, upon the whole, ismorally
indiffcrent (although there may be important modifications in
individual cases conditional e.g. upon ““bona fides” or “ mala
fides ') is treated the same as an act contrary to morality. Ile
who unlawfully detains must surrender the object, whether he
possess it *“ mala fides ” or “ bona fides.” It is not the object of
the. civil sanction to strike at that which is morally reprehensible,
orto reprove it. It is rather that its primary object is to eliminate
the objective illegality, be its source what it may. It is merely a
secondary matter that the civil sanction deals more gently with

“him who has done nothing immoral, e.g. where one bona fide .

has acquired an object belonging to another. The reaction of
the civil law against wrong which contains the element of guilt
is one which in many cases can be perceived with difficulty and is
exceedingly obscure.

Crime distinguished from Tort. — In conclusion, our view avoids
the difficulty arising on one hand from the fact that the same act,
e.g. injury to a person or thing, may under some circumstances
entail results both in private and in criminal law, and on the other
from there being acts which are punishable criminally but for which
no result in private law ensues, e.g. criminal acts for which a eivil
remedy is excluded by the maxim: ‘‘ Volenti non fit injuria.”
According to our conception, an act is in principle punishable not
because it violates a subjective right, but rather because it is con-
trary to morality. It maintains a relationship to subjective right

"only through the fact that the State for the most part prosecutes or

subjects to moral reprobation only thosc acts which are immoral
because they violate or jeopardize subjective right. Heyssler
Y

1= f, *“Siichsisches Landrecht™, 11, 65, § 1, TIT, 3. :

19 ““Pag Civilunroeht und seine Holgen'™ (Wien, 1870). Heyssler, p.
15, correcily says: “‘The essential elcment in iort is the material injury
to & matcrial logal eondition.  Without this there is no tort. Tntention
has according to this concoption mercly an incidental (qualifying) gig-
nificanece.  The cssential element in erime is guilt, — the tracing of the
act to the will as its original source. Without this therc is no crime.”
This had previously (‘' Ctrandlagen ™, p. 44) been stated by me, and further-
more I maintained that criminal justice must usc the guilty will as a
foundation, .whﬂe civil justice does not require it (but under some cir--
cumstaneces it may). The crilicism made by Heyssler, p. 11, note 6 upon
my “Grundlagen des Strafrechts’” that it was to be (Fistinguishad from
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and Binding 2 are thus quite correct in seeking to climinate

guilt from the private law based on the obligation to indemnify,

50 as to treat this excluded element of unlawful action as the

foundation of amenability to punishment. Both writers have

the possibility of the correct view. This is so in respect to
Heyssler, since he will not acknowledge for the distinction between
private wrong and punishable wrong the basis of expediency but
rather prefers aprioristic and abstract distinguishing charac-
teristics. Binding belicves that guilt may be established ex-
clusively as an element of an offense and not as a possible basis
of a duty to indemnify. On one hand, the aprioristic basis ad-

vanced by Heyssler is not satisfactory, and on the other hand’

private wrong is too narrowly conceived as a consequence of human
action. But in respect to its effect the conception of action (i.c. as
of operation in the external world) can not be scparated from the
conception of guilt. So Heyssler finally becomes involved in the

contradictory and completcly incomprehensible maxim: “ Guilt -

for which one is responsible is an offense, guilty private wrong is
wrong possessing guilt, but not guilt for which one is responsible.” *

Binding, on the contrary, while he maintains that private law
has nothing to do with guilt, arrives at the strange principle that
the private law duty of indemnification has its basis in a quasi-
contract, a negligent or fraudulent “ negotiorum gestio.”® A
simple, unartificial and correct opinion would say that the duty to
indemnify in a private wrong, .g. in a personal injury caused by

negligence # that is perhaps not punishable, arises without regard

that guoted above only upon close ohservation because it belongs to thoso
theories, which ‘“‘merely furnish personal satisfaction to their author”,
does not seem to have boen avoided by Heyssler himself. A meore recent
attack by Heysslor upon Binding’s theory (Grinkut’s ** Zeitschrift fitr das
Privat- und &ffentliche Reeht’' (1879), pp. 357 el seq.) may upon the
whole be concurred in.

20 “Normen”, I, pp. 142 el seq., 172 of seq.

f1 This was done for the civil law in a very artificial manner in **Be-
streitbarkeit der rechtlichen Qualification der That und Negativitit des
rechtswidrigen Thatbestandes’, pp. 22 ¢f seq., and thereby (without any

proof) it was asserted that all development of civilization of the present.

time rested upon this basis.
2 (f, in opposition to this complete contradiction, Binding, ‘' Nor-
“men”, I, p. 233, and Halschner, p. 418, )
2 “Normen®, I, pp. 222, 223. Tncidentally Binding desires to show
that what 1 stated in my “Grundiagen des Strafrechts™ pp. 41, 42 as to

*“Sehadensersatz” and ‘Schadenstragung”, which he so haltingly con- -

demned, corresponds with what ho on page 227 said as to “Schadenstra-
gung.” Here eveon the words are idontical.

2 TIglschner, in opposition to Binding, observes that the latter’s
quasi-contract theory contains a contradietion searcely less marked than
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to the concrete intention or generally against the concrete Inten-
tion of the party bound to indemnify, just as punishment attaches
itself in punishable wrong without regard to the intention of him
who commits the wrong. But this last problem, the derivation of
the duty to indemnify from guilt, exists, as previously stated, only
for a theory which rejects the direct derivation of criminal law from

* morality and therefore, for good or evil, must found the civil sanc-

tion at the beginning of the investigation, since it conceives punish-
able wrong as “ injury of legal rights.” 1In a theory which founds
criminal law directly upon morality, the civil sanction receives
attention simply as a' “ factum ”, a ““factum ” which’ may have
the possible eonsequence that the State may omit punishment.

§ 110. Violations of Police Regulations. The Three Types. —
It yet remains to explain from our standpoint the so-called “ police
offenses  (i.e. violations of police regulations). This is a simple
matter. We previously stated that not only the actual damaging
but also even the placing in jeopardy of an object of a right or of a
legal relation, could constitute an immoral act amenable to the
criminal law. Now it is quite possible that this placing in jeopardy
of a right is not that which is foremost in the mind of the party
committing the act. He may be aiming at some ulterior result
or course of action. Nevertheless in most or many of the cases his
conduct involves danger, e.g. smoking a cigar in the vicinity of
explosives entails danger of an cxplosion. This must be realized
by the individual himself upon more careful consideration. There~
fore it involves an endangering {of others or their rights) by
negligence; and this can always be characterized as an immoral
act (although of minor degree), and thus with complete justice
subjected to punishment. To be sure, as a general rule, in such

" does Heyssler's principle stated above, since according to Binding the

same act is viewed by the civil judge as a lawful act giving rise o a legal
obligation and is viewed by the criminal judge as an act contrary to law
and subject to punishment. Bui Hilsehner, whose latcst treatise is very

. deeidedly influenced by the *‘Normentheoric” (' Gem. deuisches Straf-

recht”, p. 21), founds the obligation to_pay damages in -a manner not
differing widely from a quasi-contract, sines he sees in the injury of an-
other (i.e, of his property) a * permit to make use of one’s own property.’’
Naturally Hilsehner provides that the one doing the injury is not required
to have this intention “in eoncreto.”” But the law altributes to his act
the “equivalent” of such an intention. More simply stated the principle
iz that tho law, sinee it does not pay attention o the aetual intention,
comdpulsorily attaches to the act &e result that compensation must be
rendered. Hijlschner here simply repeats the old error that the thing
which (on other grounds) is reasonable is always desired by the pariy
suffering thereby. Aceording to this logie, the individual condemmned to
death always desires to be exceuted.
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cases the authorities should have designated the act in question as
possessing this dangerous character. The immoral nature of the
act is so remote that it should be expressly so declared to the in-
dividual.

Furthermore, it is necessary to a certain extent and under certain

conditions that the individual make some sacrifices in the interests

of the public at large, <.e. that there be some positive contribution
on his part. If this performance is not rendered as due, then this
constitutes an immoral act, provided however, that the necessity
of such a special performance should have been clearly announced,
1.e. that it be determined by thc authorities to whom the ¢om-

munity has entrusted the maintenance of such general interests. -

In conclusion, it is possible that, because of their very insignifi-
cance, actual violations of right assume a different character.
There is something different in unlawfully picking up an apple
and eating it and In stealing a gold coin. The smallest violation
of a right is also an immoral act; but to a certain extent it can
be placed on a planc with those acts whose immorality, as shown
above, only becomes manifest in some more indirect manner.

The circle of the so-called ““ viclations of police regulations ™
(* Polizeivergchen ™) may be closed with these three varieties,
viz. : actions that involve danger; the not doing of that which one

is bound to do (e.g. giving information or a report to the authorities

is such a duty, although perhaps not one upon which there can be
placed a money value); and violations of right that are quite in-
significant.

The true basis of the propriety of punishment here lies in the

immoral character of the act. For this to become obvious, one

has only to consider that the preservation of a certain exfernal
good order,! becausc of its substantial importance, may be regarded
as the equivelent of a moral principle. Tor it is upon this external
order that well-ordered human intercourse depends, and thus it
contributes to the progress and development of humanity. It

may indeed appear to have nothing to do with morality whether. -
one goes to the left or to the right on a bridge. Yet on account of -

! Many exeellent remarks as to this are contained in E. Von Hort-.
mann's ‘' Phinomenologie des sittlichen Bewusstseins®, pp. 485 e seq.;

T

“Das Moralprincip der Ordnung.” L. Von Steir, “Verwaltungslehre” -

(1867), IV, p. 36, says: “‘1f that which the police regulation provides is
an actual essential for the development of the public at large, then non-
compliance with the same by the individual i3 an offense against the
publie at large.” :
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traffic it may be necessary to arrange that those going over the
bridge from either end keep to their right, and the violation of
such a provision may result in great disaster. Thus it s improper,
immoral, not to comply with such a rule. It may even be said

. that to a certain extent the authority, as such, must be respected,

even if its commands and prohibitions are materially injudicious.
For disobedience, as such, readily becomes contagions, and the
external order and therefore authority itself rests upon the principle
of subordination. Therefore it is possible that disobedience as
such can justly be punishable. __

Relation of ‘ Viclationz of Police Regulations” to Crime. —
From the foregoing it is apparent that ‘“ 2 priori ” there is no dis-
tinction in principle between criminal offenses and ** violations of
police regulations,” just as historically this distinction is uncertain
and flexible. Tt reduces itself to this, viz. : that the so-called ““ Po-
lizeidelicte ” bear far less of an immoral and therefore far less of
a punishable character. It certainly can not be asserted that mere
disobedience to commands always constitutes merely a * violation
of police regulation ”’; it is not so in an oriental despotism and
even with ourselves, disobedience in military matters is quite a
grave offense. The degree of immorality varies with time and
circumstance. There are many actions in which it can be very
doubtful whether they should be treated as crimes or as “ viola-
tions of police regulations.” 2 :

Sinee the propricty of punishment for “ violation of police regu-
lations ”, just as in crimes, is based upon the immorality of the act,
it furthermore comes about that in such punishment, just as in
punishment for crimes, there must be. guilt. Purely arbitrary
punishment of individuals® is here precluded, and when it does
take place operates just as in criminal offenses. Consequently
it is a decided step in advance that the modern developtent of
léw establishes fundamental general principles essentially the
same for  violations of police regulations ” as for crimes,” and that

2 Among other things, § 322 of the German Criminal Code Punishes
the kindling of fires on beach-cliffs, when likely to endanger navigation,
with penal i_mprisonment not exceeding ten years, thus with spoeial

eriminal punishments. Cf. also e.g. the (terman imperial statute of May
21st, 1878, dealing with violations of prohibitions enaoted for the preven-

~ tion of ecattle diseasc.

3 E.g. the punishment of a man who is innoeent in order to inspire
the publie with terror. . .

"pThus especially the German Criminal Code, of whieh the first or
general part generally has reference to all offenses against police regula-
lions that may be created.
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the former are committed to the courts and to those officials to
whom the legal protection of individuals is, for the most part, -

cntrusted. Yet the individual often feels a punishment is of
cqual severity whether it be inflicted upon him as a criminal
puntshment or as a sanction of the police system. And so it is

often mere sophistry to seek an exit from a worn-out theory or a -

view which does not have the courage to pronounce itself openly
upon the liability to or immunity of an act and to regard a judicisus
sanetion of the police system as acceptable.

An act which is not amenable to the criminal law because it is
very difficult to ascertain or because its injurious effects are sub-

stantially limited to its own author is no more punishable as a -

“ violation of police regulation ”’ than as a crime.

It must however be admitted that the distinction between
*“ violations of police regulations ” and criminal offenses which is
not ““ a priori 7 admissible, has a very great importance from the
standpoint of the positive law, since public opinion has difficulty
in a large number of offenses in recognizing their immorality.
It does not refer these offenses to a defect in character, but rather
regards them as something which can now and then happen to
any one without in any way disturbing his social or legal position.
The legistator who, in general, should give expression only to the
moral convictions of the people must observe this distinction; and

doubtless it is substantially upon this that there cxists, in positive
law, the distinction of crime and “ violation of police regulations.” 5 -

General Characteristics of * Violations of Police Regulations.”
— The only result of combining crimes and “ violations of police
regulations *> would be to create confusion. It is a mistake which

modern legislation. very properly avoids. This is the more so
stnce acts whose immorality is recognized only after considerable

reflection, and possibly known only because of the pronouncement
of the authorities, are not in a class with those which attack the

permanent foundations of human society. The permitting or

¢ Thug, offenscs in this elassification do not exactly correspond with
the so-called “Polizeidolicte™ (violations of police rogulations), because

the objective sevority of the punishment e.g. the amount of the fine, also

exereises an influence upon the form of the procedure. Tt is poasible also
that the punishment of an act which is in itsclf so little or only indirectly
immoral must be rigorous because e.g.the profit derived from the offense
or its likelihood of repetition have to be considered, or hecause the offense
is e.g4. as & rule committed only by well-to-do porsons. There may be
yeb another reason, an aet, e.g.e duelling, which publie opinion doés not
regu:d as dishonorable, must punisked with really signifieant punish-
ments. . .
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- prohibiting of such acts is far more dependent upon transitory cir-

cumstances and possibly upon purely local needs and conditions.
These are facts which involve quick changes in the law. The more

indispensable and stable portion of the criminal law must be

separated from that which is less réquisite and more subject to
change, Since the immorality of * violations of police regula-
tions ”" is only an indirect one, the repression in such cases must be
milder, Severe penalties must not be applied, and especially not
penalties which affect honor. Such penalties would confuse the
minds of the people and especially would readily give the impression
that law rests a great deal upon changing and even arbitrary com-
mands and prohibitions. The lightness of the penalties also leads.
to the propriety and indeed the practical necessity of a simpler
procedurc. Procedure as & means must always maintain a certain
relation to its end, punishment. A trial which could have as its
conclusion nothing more than a sentence to pay a few marks as a
fine, but which had all the machinery which is occasioned by a
trial for murder, would be a monstrosity, which could only tend

to lessen the effect of criminal proceedings that are actually im~ -

portant. The fact that the procedure is less. thorough makes it
more possible for an innocent man to be convicted In trials for

“ violations of police regulations ” than in trials for crime. The

lesser importance of the cases also makes it conceivable that each

and every minor “ viclation of police regulations * is not investi~
gated with the utmost rigor. The legislator even finds that he is-
impelled to make no distinction between transgressions that are

intentional and those oceasioned by negligence, since the result '

would not justify a .very precise investigation. He may also
possibly feel impelled to allow the punishment to be imposed upon

- a party only presumed to be guilty, ¢.g. the owner or possesgor of

a piece of land.

It is therefore not difficult to criticize the variant views as to
the nature of “ violations against police regulations.”

There is hardly a material difference between the view of Hugo
Meyer and the view here represented. He says: “ The true dis-
tinction between the two kinds of punishable wrong lies in this.
The  violation of police regulations * injures the useful elements of

the legal system, while crime injures the necessary elements.

But as the conceptions of usefulness and necessity overlap, so
there are many kinds of offenses as to which one can only conjecture
whether they belong to the province of crimes or should be included
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among * violations of police regulations.” ” The permanent and
more unchanging fundamental rules of human society are also
the necessary rules and the temporary or less permanent or those
exhibiting greater local differences are merely the useful rules.®

On the other hand, other opinions incorrectly emphasize some

element as being exclusively the distinguishing one. Thus, the

older view, represented especially by Feuerbach, regarded a crime
as being only that which violates & subjective right. This distin-
guishes, as it were, the core of the matter, but a very considerable
margin extends on each side. This also applies to the view?
‘which regards crime as a violation of a right and “ violation of
police regulations ™ as an endangering of a right. And the same
may be said of the view which conceives a crime as a substantial
and a - violation of police regulations ” as merely a formal wrong.®
This last view gives too much prominence to that clement of
obedience to an external formal order, to the authorities. To
this element we also have given some consideration.

But we must absolutely dissent from the distinction of that
later view which finds in ““ violations of police regulation”, not
punishrent in its proper sense, but rather * discipline.” ® The

individual should be disciplined by the punishment for the viola- .

tion just as little (or just as much, if one prefers this last expression)

& T would remark that I do not entirely helieve that legislation should

exclusively distinguish offenses aeeording to their gravity, .e. aceo
to ithe gravity of their punishments. At least the jurisdietion of those
administering the eriminal law should not be determined solely by the
amount of the penalty, but also with consideralion for the moral sig-
nifieance of the offense. Cf. “Grundlagen”, p. 31 ’

T Thus. Grolmann, ** Lehrbuch”, § 365. CJf. also Seeger in Golidammer,
“ Avehiv” (1870), p. 245. Kastlin's view (‘' System des deutschen stral-
rechts,” 1855, § 18) that a criminal offense is an actual wrong, and a
s polizeideliet” is a possible wrong, is only an inapt expression of this
view. It would at all events be more correct, as schle says (““Natur-
recht”™, p. 294), for police laws to prokibit possible vielations of the rights
of others and for the civil laws te prohibit actual violations.

§ Thus e.g. Merkel, ‘‘Abhandlungen”™, I, pp. 95 et seq.; Binding,

“Normen", I, pp. 179 et seq., pp- 205 et seq. (who designates an offcnse;

punishable by the police anthoritics as purely disobedience). In agrec-
ment with Binding is alse Hélschner, * Das gemeine deulsche Strafrecht’’,
1, p. 35, and earlier “*System des prouss. Strafrechts”, I, p. 2; “ Gerichts-
saal”, (1876), p. 429, . .
i 9 Thus in a peeuliar manner Halschner, **Gem. deutsches Strafrecht”,

1. p. 37, where it i3 said that punishment inflicted by the police guthorities .

should serve as a warning to the party punished. Should this not also
he the casc with eriminal punishments? Admonition to digeretion and
obedience are certainly not the exclusive provinee of punishments in-
flicted by the police anthorities. It is sufficient to consider on onehand
oﬁ&'{arilztla: occasioned by negligence, and oo the other hand resizstance of
officials. -

538

APPENDIX [5 110

as by the criminal punishment; less perhaps, if one considers
the real nature of the punishments actually inflicted for the viola-
tions (fines, short imprisonment). Certainly punishment for
“ violations of police regulations ”’ cannot be placed on the same
plane as discipline (school punishment, or even parental punish-
ment). Real disciplinary punishment, while possibly not exclud-
ing the purpose of reformation and the well-being of the one
punished, has as its first purpose his correction. This is not the
case with punishment inflicted by the.State, and most certainly
not the case with punishment for  violation of police regulations.”
{t is of more importance that this idea should be repiidiated, since
it is calculated to introduce a certain element of despotism
inte the infliction or non-infliction of punishment in the police
courts on purely individual considerations. When it is considered
how closely these punishments for “ violation of police regulations ”
touch the individual’s sphere of rights, such despotism appears
intolerable and at total variance with the conception of “ govern-
ment based on rights 7 (* Rechtsstaat ™).

§ 111. Disciplinary Punishments. — That theory of that class
of punishments known as * Disciplinary punishments” (** Dis-
ciplinarstrafe )1 while at the present time of the utmost impor-
tance, can not be exhaustively treated here. Its relation to
ordinary punishment inflicted by the State should however be
expounded. It must first be distinguished from the so-called
“ Public Order ” penalties (‘ Ordnungsstrafe ”) in the proper
sense,? 1.. punishment specially threatened in individual cases
for compelling one or more specific acts, * Disciplinary punish-
ment” is essentially a means of coercion. If the purpose aimed
at by the appropriate officials or the government in the threaten-
ing of this punishment is in some way or other achieved, the gzac-
tion of the punishment may frequently be foregone, without
disadvantageous results. For in these punishments a very sub-
ordinate position is taken by moral reprobation of the act, although

1 (Yf. especially Heffler, in *“Neues Archiv des Criminalrechts” (Vol.
13, 1832), pp. 48 ef seq.; Mittermaier, Feuerbach’s ** Lohrbuch” (14ih ed.),
§ 477, Notes I and TV ; Builaw in Bluntzchli’s and Brater's “ Staatslexicon”,
Yol III, p. 140 Pézl in the same, Vol. IX, pp. 696 et seq.; Mevesin Von
H, oitzendqrj} s “Handbueh des deutschen Strafrechis™, LIE, pp. 939 ef seq.;
Laband, “*Das Staatsrecht des deutschen Reiches”, 1, pp. 447459, The
work of Heffter is of cspeeial importance and also the exposition of Laband.

¢ Inappropriately insignifieant punishments preseribed ospecially for
g?;;}mn;?bscrvanee of merely formal provisions are also called ** Ordnungs-

en. :
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some thought of the same, which is reflected in the principle of
guilt herein prevailing, is not entirely lacking. Consequently, it
is generally conceded, in these coercive punishments, the officials
who inflict these punishments, whether they be against sub-
ordinates or private persons, have the right, if the object is realized,
to dismiss or remit the same.

Lack of Definiteness. — The law imposing * disciplinary pun-
ishment 7’ is an imitation of the criminal law for a limited cirele of
persons within the State united by a special course of life. There
is however the modification that the special purpose of the associa-
tion must also have its influence upon this special criminal law,
For example, where education is the purpose of the associatio,

consideration of the individual receives more attention than

can be the case in public punishment, or in the disciplinary pun-
ishment of State officials, where, at the most, reformation is but an
incidental feature® The minimum of morality required is in ex-
cess of that minimum which finds its expression in the eriminal
statutes of the State. From officials of the State, those who
attend higher public institutions of learning, possibly from military
persons, etc., more is demanded than from the general public at
larget Along with their very special duties, they have the duty
to conduct themselves in harmony with their position, conspicuois
as it is In one way or other. To a certain extent, it is possible
for the requirements of this conduct to be precisely fixed by custom
and statute. But a general provision is useful which provides that
he who is subject to disciplinary punishment should not show
himself unworthy 3 of that special position- which he helds, or
that he should so conduct himself (as it was expressed in the old
oaths of allegiance) as “ becomes a man of good standing, etc.”.

3 Therefore in diseiplinary punishmonts in institutions of learning, the
punishment may io @ certain exlenl be foregone, if it would be especially
injurious to the education, or the advancement of the one punished.
The smaller the institution, the more attention can be given to considera-
tions of the individual.

t This position may indecd be termed “disadvantageous’, a * privi-
legium odiosum ™, just as e.g. the position of eonviets in penal institutions.
The conviet as a matter of fact has more compulsory duttes than one at
liberty. He has the duty of industry, or order, of respoet and of obedience
to the prisen officials. : i

& (f. the Prussian Statute of July 21, 1852, concerning broach of duties
by non-judicial officials: ““An official who (1) violates & duty incumbent
upon him, or {2} in his eonduct in or out of hiz office shows himself un-
worthy of the esteem, respect, or confidence which his calling demands,
is liable to the provisions of this statute.”” Cf. also §§ 72 and 10 of the
German Iraperial Statute of March 31st, 1873, concerning the legal
status of imperial officials. :
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This lack of definiteness is explained by the fact that the range
of these duties is nearly coextensive with that of the purely moral
duties, which latter it is very difficult to comprehend within single
principles. Thercfore it is never possible to completely eliminate
this defect of lack of definiteness, and for this reason in this
disciplinary law, much depends upon the composition of the dis-
ciplinary tribunals, —a matter in which we in our present
discussion have ne interest.

Relation of Disciplinary Punigshment to the Public Criminal
Law. — There are various relations- which may be held by this
disciplinary law towards the public criminal law.® The attitude
may be taken that every public offense in which a person subject
to this disciplinary law is concerned, shall be regarded only as an
offense subject to the disciplinary law, although the rules for
decision are substantially those of the public criminal law. For

. the discipline derived from the general statutes of the States is

also binding upon the individual within the special disciplinary
circle. 'This conception of the'relation of the disciplinary law and
public criminal law more readily obtains, where the individual
is regarded, as it were, as merged in the disciplinary circle,
where belonging to the disciplinary circle is considered of over-
shadowing importance. Suchwas the case in the law of the Middle
Ages (the Canon law) in respect to crimes of the clergy, 'and such
is the case to-day in the law of the German Empire,” and Conti-
nental Europe generally, in respect to offenses of military persons.

It is possible to proceed from the opposite side, and toregard
the breach. of the general criminal law and the breach of the dis-
ciplinary law comprehended within the same act, as matters to be
quite separately considered. The common Iaw adopts this atti~ -

" ‘tude in respect to offenses of public servants, and (of late yearsy

since the abolition of the so-called “ academic ” jurisdiction by
the introduction of the legislation of the Empire %) in respect to
offenses of students in the German Universities. According to

s Morcover it is possible that a breach of a duty as a publie servant may
because of the special importance of the office, constitute a criminal of-
fense, thus particularly violalion of a duty as a judieial officer. .

7 Although the non-military offenscs of military persons are according

- to § 3 of the * Militar-Strafgesetzbuch ™ for the German Empire of June 20,

1872, to be judged according to the general eriminal laws, yet the juris-

.dietion in such cases belongs to the military officials, i.e. thus to the dis-

ciplinary officials. i
Ps “ Deutsches (erichtsverfassungsgesetz”, § 13, Prussian Statute of
May 20, 1879, dealing with the legal status of students, etc.
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this view, the disciplinary law is in principle something entirely
independent of the general criminal law. There is nothing to
prevent the same act from being punished according to both laws.
For it is possible for an act to entail a very slight punishment,
or indeed no punishment at all, according to the general criminal
law, and at the same time when considered from the disciplinary
viewpoint, .. from the standpeint of maintaining the honor
and morality of a class to merit the scverest repression. For ex-
ample, an injury, under § 199 of the German Criminal Code, might
because of some compensation or set-off, or of extra-judicial re-
dress, go unpunished by the ordinary judge, while the same act

- ¢.g. a public brawl among students or officials — might from the . -

disciplinary standpoint deserve a very sharp penalty.

However, the disciplinary punishment should not be made too
independent of the ordinary punishment. Unless one would, as
it were, constitute the class in question a State within the State,
there must be adopted the general attitude that the ordinary
punishment constitutes a sufficient repression for the members
of all the classes in the State, but that the judge, as far as his
range for the exercise of discretion extends, is not prevented from
taking into consideration the rank of the accused and his cor-
responding duties. One would have a sense of injustice if in the
same casc a public officer or a student, for. example, should be sub-

jected to double punishment, although an cffective appeal could

not be made to the rule of procedure “ Ne bis in idem ”, since
judgment is only passed on that for which the judge in question
is competent.® (The purely disciplinary phase of the matter
cannot be passed upon by the ordinary judge.) Frequently the
party to whose hands the disciplinary punishment has been
entrusted has no incentive to inflict a special penalty, since the
public punishment af the same time serves the ends of discipline.
This is of importance where there is an acquitial by the ordinary
judge. If the judge acquits the accused because that which is
proven against him does contain the facts necessary for a public
offense,’® it may well be that a state of facts exists which would

? T am unable to perceive how the rule “*Ne bis in idem?®’ causes diffi-
cultics which ean be obviated only in the most formal manner, as Laband
helieves (p. 448). o
. "€ also e.g. § 5 of the Prussian Statuto of July 21, 1852: *Tf there
is an acquittal in the ordinary courts, then there ean ho a diseiplinary
procedure in respect to those %’acts which have some under discussion in
the trial in the eourts only in so far as these facts in themselves eon-
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justify the infliction of even a very scvere disciplinary penalty.
For example, the criminal judge may be of the opinion that an
injury in the legal sense, a fraud, etc., has not occurred,” and
yet there may exist facts constituting a lack of the respect due to
a superior, sharp practice, ete. In this case the acquittal docs
not form the slightest obstacle to disciplinary punishment. But
quite a different condition obtains if the criminal judge denies
the existence, as far as the accused is concerned, of that state of

- facts which could render the accused amenable to even the dis-

ciplinary penalty — if for example, the judge found it not proven
that the aceused took part in the act, e.g. the brawl, with which
he is charged. In such a case it is natural that those to whom the
infliction of disciplinary penaltics is entrusted should respect
theé acquittal. If the criminal judge, to whom the State has
granted means of investigation at least as effective (and in most
cases more effective), as those of the disciplinary officials, could
not arrive at a conviction, the disciplinary officials may not ad-
vance the claim that they have greater powers of discernment.
It is in no sense the function of the disciplinary procedure to make
amends, in 8 manner more or less arbitrary, for the failure of the
ordinary criminal administration to cbtain results.

Effect of Conviction by the Public Criminal Law. — A convie-
tion by the ordinary criminal judge is not conclusive for the dis-
ciplinary judge as indicating the guilt of the accused. If the
statutory law does not make special provision to the contrary,
the arriving at a positive opinion as to guilt must be unhampered,
and an accused is entitled to this also before the disciplinary judge.
And why should a man who is possibly innocent undergo a double
penalty because he has onece been formally convicted? On the
other hdnd, in regard to its actual results the conviction is very
often conclusive. For example, where a man has heen convicted
of a dishonorable crime or sentenced to severe punishment, it will
be said immediately that we can no longer tolerate him in the
circle to which we belong.> There can also be the penalty of ex-
clusion (expulsion from the public institutions of learning or dis-

stitute a breach of a duty of publie service, without regard for the ele-
ments of fact fixed by statute as constituting the violation, misdemeanor
or erime.” i : _
11 Tn this respect, ¢f. also Leyser, “8peec.”” 650, n. 50.
2 Cf. e.q § 7pof t.hef Prussian statute just referred to. For the reasons
iven in the text, if a judicial investigation is begun, its resulty will ofteg
ﬁle awaited. CF. § 4 Abs. 2 of the quoted Prussisn Statute; § 78 Abs.
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missal from employment or from public service.) Logieally this
should be the only punishment.

Difference of the Public Criminal Law and Diseiplinary Law in
Attitude towards the Offender. — This brings us to a point where
the difference between the disciplinary law and the public eriminal
law is very marked. It is true that in their fundamental idea pubhic
criminal law and disciplinary law are not distinguished, and par-
ticularly that, as is confirmed by the practice of every disciplinary’
tribunal, the element of guiif is as vital in the disciplinary law asg
in the public criminal law. However, incidentally the uselessness
of the individual or his unworthiness may be given consideration’

in the disciplinary law, and hereby the law is extended or (as the = -

case may be) limited. At least, this is so in all those cases in
which the inclusion within the disciplinary circle in question pre-
supposes a special capacity or merit. In this respect there is an

element of private law in disciplinary law.”® The State can not be -

bound to retain an official in its service and to give him all the
advantages of his position, when the State can not use him because
he is mentally or physically incompetent to attend to his duties,*
or because by his actions he has lost the necessary confidence of
others and their respect. The institution of learning can not be
bound to retain as its fellow or student one who has committed
a dishonorable act. This private law aspect comes more into

prominence where entrance into the circle in question appears to -

be either a privilege or else a voluntary act of the individual.

of the Imperial Statute of 1873. Tt all depends however upon the char-
acter of the group subject to the discipline in question. In suspending
the previously mentioned statutes of disciplinary investigation, § 14 of
the Prussian Statute of May 29, 1871, dealing with the legal status of
students says: ‘“The disciplinary aection of university authoritios is in-
dependent of any investigation in regard to the same act conduoted in
the law courts.” ’ . »

13 Thiz aspect of the question, which Heffter also qonsxdernd {*‘ Lehr-
buch des gemeinen deutschen Strafrechts™, p. 178), is argued too one-
sidedly by Laband, pp. 449 ef seq. He repards the diseiplinary power of
the Btate over its officialy as an indemnification in an aetion in contraet.
But the question of merit upon which, aceording to Laband, tho possi-
bility of the fulfillment of the contract should depend, necessarily n&volves
a moral deeision akin to one of the eriminal law. Huge Meyer, '‘Straf-
recht”, § 1, note 3, expresses himself as opposed to Laband’s too biassed
coneeption. Pdzl in Bluntschli-Brater's “Staatelexicon”, IX, p. 696,
however, goes oo far, since in cascs of doubt he favors the aI_la.logous
application of the fundamenial principles of the public eriminal law, -

# This phase of the subject
hecause of mental or physical defects —in respeet to members of the
German Imperial Court is exclusively dealt with ih § 130 of the German
“Gerichtsverfussungsgesetz.” )
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This is especially so in the case of public servants.’ Tt would
be possible to refer the question of expulsion or of unfitness to a
civil tribunal® If for other reasons this were -not done, and
even where a disciplinary official rendered the decision, neverthe-
less the actual question remains the same.’” There exists here
by force of a positive legal provision a connection between the
disciplinary law, peculiar to itself, and a portion of the law which,
while related to it, is not of the same character,

From this viewpoint disciplinary punishment can in the cases
mentioned become subject to a certain limitation. If the in-
dividual renounces his adherence to the favored class in question
and also renounces all the special advantages resulting therefrom,
e.g. the title, etc., then any infliction upon him of disciplinary
punishment seems useless and irrational. Since he has departed
from the special class, it knows him no more. Punishment of a
prior act in violation of the disciplinary law would cause this act
to assume the character of a public erime.’® Such a punishment
can be justified only where a money fine fixed prior to the offender’s
departure is thereafter enforced on the ground that it constitutes
a “jus quesitum ”, a property right, of the holder of the dis-
ciplinary power. This latter eould be based upon the consent of
the parties interested to the rules laid down for their government.

1¢ Together with the question of lack of merit, consideration must also
bo given to whether the conduet of the official has created an impression
on the publie. The State is not concerncd in things which are not publiely
commented upen. A stringent investigation of the morality of its offi-
cials would be more injurious than honefieial.  “I'he *infamia’; upon which
the earlier Canon procedure laid so much stress, always had its significance
in this respeet. = ¥of this resson the transfer to the disciplinary procedure
of all the copulsery methods of the public eriminal procedure is not
proper, and it can not be admitted that the diseiplinary offtcials apart
fr%m special statutory provision possess the rights of a public criminal
judge.

5 As to this, Heffier, p. 178, and Pfeiffer, “*Prakt. Ausfiihrungen”,
111, pp. 411 &t seq. )

7 However, in many eases in which a man, without having eommitted
a grave crime, shall havo been deprived of his office as a matter of dis-
cipline, he must retain a portion of his compensation. Ag to this, of.
alse Herm, Schulze, “ Das preussische Staatsrecht”, I, p. 344, and Leyser,
“Bpec.” 650, n, 31.

¥ However, an offense previously committed can constitute an ex-
clusion from the group in question. For this reason, § 64 of the German
Ordinance of July 1, 1878, dealing with solicitors, very properly provides:
*There ean be an investigation as to the fitness of a solicitor on account
of acts committed before he beeame such, only when the aots are such
as would exclude him from his profession.”’

F¥or example, the officials of a German university can expel such per-
sons as have obtained admission by fraud and e.g. have previously com-
mitted a common crime,
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Other Varieties of Disciplinary Punishment., — In conclusion,
it is possible that a kind of disciplinary law can be founded in
private relations through contract, e.g. if the workers in a factory
subject themselves to factory rules established by the owner and
to definite penalties for the breach of these rules. Such a dis-
ciplinary law juristically falls enferely under the conception of
contract. If the factory worker is not satisfied, e.g. with the
reduction of wages established by the owner of the factory as &
penalty, then in the absence of other provisions, recourse may be
taken to the civil courts. There is therefore precluded from this
punishment every disadvantage which can not be specifically
determined in the contract in advance. Therefore all imprison- -
ment is precluded, — at least deprivation of freedom would be-
come illegal and criminally punishable from the moment the
prisoner would declare that he desired te no longer be deprived
of his freedom.

Where Church and State are actually separated, this also is
applicable to those punishments which the clerical power inflicts
upon its adherents.!* The privilege of using imprisonment as an
actual punishment is thus obviously always a congession from
the State to the Church. ' .

It is not possible to advance a universal and sufficiently definite
theory of disciplinary punishment. It all depends upon the pur-

pose of the group to which the disciplinary law applies. Merely

its general outlines may be given and its relation to the general
criminal authority of the State.

§ 112. Summary. — In conclusion, we desire to reduce our

theory of criminal law to the following brief principles:

Criminal law is founded upon that moral disapprobation, to a
certain extent inevitable, of actions which are immoral, z.e. which
are detrimental (or dangerous) to those conditions upon which
depend the existence and progress of human society. ‘This dis-
approbation is inevitable to the extent that morality is generally
founided and built upon a certain concurrence in the moral opinions -
of all. This general principle, however, furnishes no answer to the

 question as to what individual acts should be subject to the or- -

ganized disapprobation of the State. This is determined by,
pumerous considerations of wutility. These are identical with
justice (which in criminal law can only be relative, 2.e. historical)
1 Cf. Richier, “ Lehrbuch des katholischen ‘u. evangelischen Kirchen-
rechts”, edited by Deve (7th ed.), p. 690. : .
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only In so far as they are in harmony. That which we usually call
punishment is only an external means of emphasizing moral dis-
approbation: the method of punishment is in reality the amount
of punishment.

Confirmation of our view that punishment (* Strafe™) is
nothing other than moral disapprobation is furnished by the
German language itself. _

The word “ Strafe ” as signifying public punishment is of com-
paratively recent origin. It does not occur until the time when,
on the one hand, the old private vengeance and compasition and,
on the other, the more despotic treatment of those who were not
free had completely disappeared. Originally it had no meaning

-+ other than that of censure, or disapprobation.

The ?rig:'inal I?eaning of the word “ strafen ” most certsinly was
not to inflict pain or to torment.! When criminal law abandoned
the old characteristics of private law, and 1ts moral idea acquired

a cleal:er expression, the language with rare discrimination retained
the original word.

ol Cf. Grimm, ‘‘Deuntsche Rechtsalterthitmer”, pp. 680, 681; Weigand
De;ut.sches Worterbush'; Lewper, “Mittelhoc’hdglll)tschcs Wﬁ’l't»erbu%h”;
:?chzuer' and Lubben, *'Mittelniedordeutsehes 'Warterbuch™; Schmeller,

Bayerisches Worterbueh”, under *Strafe” and *Strafon.” The
original and true meaning of ““strafen” is: “To eompare something with
a rule, an object for measuring, and either to approve of if, or to bring it
to its proper eondition. Thus the earpenter ‘strafft’ the wood. ‘Straf-
fen’ a eopy with its original. To hold in good ‘Straff.’ " .
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523; tort and erime, 524-533;
violation of police regulations,
533-530; diseiplinary punish-
ments, 538, 539-546; summary
of von Bar’s theory of, 546.

1670

Criminal Ordinance of
(Franee), 266, 268.

Criminal Ordinances of Philip 1T of
1570 (Netherlands), 304.

Customary law, 119, 123,

DamMHEOUDER, Jobocus, 224, 306.

Dankwardt, his theory of criminal
law, 443, n. 3.

Dauh, his theory of eriminal law, 469,

Death penalty, in Greck eriminal
law, 6, n. 7; in Roman eriminal
law, o%}position to, 28; increased
use of, 34; demanded by the
Church, 55; due to caprice of
Empercrs, 55; in primitive Ger-
manie eriminal law, 59, n. 9 ; under
the Merovingians, 71; in medie-
val Germanic law, 108, n. 8, 109;
in medisval French law, 188; in
Germanic law in the later 1500s
gnd the 16800s, 239; in Franee
from the 15005 fo the Revolution,
269 ; in Secandinavia, 295; in the
Netherlands, 30%9; according to
Plato, 383 ; aceording to Beecaria,
414; according to de Maistre,
466, n. 10; according to Schleier-
macher, 467 ; aceording to Hothe,
469, n. 23. ’ )

D%ezlgration of the Rights of Man,

Defamation, 169.

Defamatory libels, 289.

Defense of society, object of punish-
ment, 509

“Dalits 7, 265, 419.

Denmark, 367.

Despotism of rulers in the 1500s
and the 1600 s in Germany, 229. -

Determinism, theory of reformation
founded upon, 405, 443, '

Deterrence, as ubject of punishment,
381; imn Spinoza's theory, 405;
in Pufendorf’s theory, 407; iv
Leibnitz’s theory, 410; in. Thom-
agius’ theory, 411; in Beccaria’s
theory, 414 ; in Filangieri’s theory,

416:  in Globig and Huster's
theory, 417; in Servin's theory,
418; in Fichte’s theory, 425:

through threat of law, Feuerbach’:
theory of, 430; in Bentham’s
theory, 435; Feuerbach’s theory
of, modified by Baucr, 439; reac
tion against Fenerbach’s theory of.
441 ; in the *‘restitution’ theory,
447: in Stahl’s theory, 465; In
Abegg's theory, 472; in Bernar’s
theory, 481 ; in von Kirchrmann’:
theory, 487; theory of, has been
gaining adhorents, 488, n. 7; ip
von Bar's theory, 500; defects
of theory of, 514; in Riimelin's,
523, n. 0.

Disapprobation, ethical, as a neces-
sary element of morality, 500; of
act and author, 501 ; the possible
and proper methods of expressing,
501; puhiie, 502; iy not retribu-
tion, 504; wvarious phases of, as
punishment, 506; = active, the
essential matter in punishment
508; private vengeance a8 ak ex-
pression of, 509; the idea of, ex-
pressed by various writers, 513.

Disciplinary punishments, 538, 539
lack of definiteness of, 540 ; rela-
tion of, to the public eriminal law,
541: effect of eonvietion by the
publio eriminal law, 543; differ-
ence of the public eriminal law
and, in atfitude towards the of-
fender, 544; other varieties of,
H46. i

Disobedience, an offense, 516.

Disorderly behavior during divinc
service, 281. D

Divine justice, idea of, in punish-
ment, 381, 464, )

“Dolus”, 11, . 1, 52, 433.

Draft Code of 1909 (Germany), 362,

Dueiling, 235, 283, 511, n. 4, 536, n. &

Diibring, 490, 501.
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Durantis, Guilielmus, 206,

Duress of imprisonment, 283.

Duty to punish, 386, 399, 493, 499,
510; Hegel's discussion of, 463.

“Excis*, 165.

Epicureans, the, 388.

Equality before the law, 103.

Ethical judgment as & necessary ele-
ment of morality, 500.

Excommunication, 91, 124; as the
foundation of the oriminal law
of the Church, 79.

Exile, in Greck law, 6, n. 7; in
Roman eriminal law, 29, 31, 32;

in medieval Germanic law, 111;|

in France, 274; and outlawry,
510. See BanisaMeENnT, OUT-
LAWEY. .

Expediency and justice in punish-
ment, 520.

Extenuating cireumstances, 158,
339, 342, 357, 359.

Exzt.grtion and malversation in office,

3. '

FaBeER, ANTONIUS, 307,

False witness, 74, 288.
Falsification, 287.

Family, erimes against, 169.
Farinacius, Prosper, 224, ». 2, 307.
Feudal offenses, 179.

Feuds, 97, 120.

Feuerbach, 326, 428.

Fichard, Joh., 225,

Fichte, 424.

. Filflngieﬁ, his theory of eriminal law,
6

Fines.. private and publie, in Scandi-
navian law, 120, 121, 123, 126,

130; forty-mark and three-mark

causes, 132; in Swiss law, 144;
for offenses of proeedure, in medi-
eval French law, 176; use of, in
medieval French law, 193; in
. Franee, from the 1500s to the

Revolution, 275; eriminal, police,
and civil, 276. :

Finland, 369.

Tiscal offenses, 176. -

Forgery, 173, 287.

Forgiveness, 498, 503.

Formal crime, 65.

Forty-mark and three-mark causes,
128, 130, 132.

Franee, medieval criminal law, no
theory of, in Custumals, 146;

theory and praectice of punishment

in, 146-152; wstress laid upon in-
tention in, 152; -eriminal prose-
eutions against animals, allowed
by, 154; no theory of attempt in,

¥
France,
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157 ; second trial of same offense
not allowed by, 157; precau-
tions in, to prevent ill-founded
prosecutions, 157; extenuating
circumstances, 158; punishment
of aceomplices, 159; punishment
of concealers of erime, 160; limi-
tations of principle of personal
erime, 161; specific erimes, 161-
187 : punishments, 187-197.

m the 1500 s to the Revo-
lution, criminal law underwent no
change from the 1200s to the
1700 s, 259 ; general features, 259;
no Criminal Code, in the Old Ré-
gime, 260; Roman principles in,
360 ; no science of eriminal law in,
261 ; relation of criminal law to pro-
eedurein, 262 ; diseretionary char-
acter of the penal system, 262;
conception of erima unscientifie,
265 ; classifieation of erimes, 266 ;
penalties, 268 ; the several crimes
and their punishments, 278.

France, from the Revolution, com-

arison of the eriminal law of the
E)ld Régime and the modern erini-
nal law, 315; effect of new ideas
of reason and humanily, 317; Fre-
forms on the eve of the Revolu-
tion, 319; the Code of 1791 and
the Code of Brumaire, 320; the
Penal Code of 1810, 335; prinei-
pal ehanges in penal law during
the 1800 s, 338.

Fraudulent bankruptey, 288
Frederiek II of Prussia, Statutes of,
250. : .

“Tree places”, 112, n. 2.

French Revolution. See REVOLUTION.

Froytag, 472, n. 8. .

** Priedbriiche ', 107. )

“Frieden ", confusion resuiting from
the term, 107.

GaBBa, 454,

Gail, Andreas, 307.

Galleys, 252, n. 7, 260.
Gambling, ordinanees against, 175.
(Game and fish laws, offenses against, .

174.

Gandino, Albertus de, 206, 307.

Gormanic coneeption of the rela~
tion of the individual to the State,
18. :

Germany, criminal law, primitive,
prominence of the element of ven-
geoanee in, 57; outlawry In, 2 ;
erime a breach of peace with the
party injured, 64 ; formal crime in,
65 breach of the peace of the

land, 66; composition of offenses,
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67; little consideration given fo
mtentlen in, 68; the element of
gecrecy in, 70; influence of the
carly kmgs in, 71; the Capitu-
laries of the Carohng:a.ns, 72
the royal ban, 73;
the punishment of slaves, 74;
cffect of loss of freedom by mass
of people, 74.

Clermany, criminal law, medieval,
result ef the degmda.t.lon of the
mass of the people. 095; feuds a.nd
self-redress, 97; Landfrieden”’
98 ; chan.ges in the theory of spe—
cific erimes, 101; equality before
the law, 103; ; effeet of changos in
the law of proof, 104; arbitrary
character of the law, 106; con-
fugion resulting from the term
“Frieden”, 107; reversion to

rimitive coneeptions, 108; sover-
ity of tho law, 108; a,pphea,tmn of
Mosaic law, 108 eruelty of the
punishments, 109 failure of the
la,w, 110; ineidental circumstanees
having a demoralizing influence,

112; pnv&te settlement in cases|

of crime, 114 ; the “*Grace™ of the
rulers, 115: other peculiar cus-
toms, 117; influence of accidental
mrcumsta.nees, 117; wuncertainty
of the court groeedure, 117.

Germany, criminal law in the early
15005, permanent features of,
204; first eame into contact Wlth
the Roman eriminal law in Italy,
204; early books of, 207; the
“Bambergensis”, 208; the * Car-
olina ”’, 215.

Germany, criminal law in the late
15005 and the 1600 s, relation of
tho Carolina to the Reformation,
221 ; the Reformation unfavorable
to the progress of, 221 ; no scien-
tific administration of, durm.g the
1500 s, 223 ; work supplomentary
to the Carolina, 223; the juris-
eonsults and the law Taculties,
225 : domination of theology, 226 ;
witcheraft, 226; despotism of
rulers, 228; lese majestd, 230:
abuse of, 232, 234, n. 2; mitiga-
tion of punishments and interces-
sion, 234, n. 3 fleld of, abandoned
by legislation, 235; evasion of the
Carolina, 235; rise of tmprison-
ment as a penalty, 237; ohange
in law of proof, 239; doctrines as
to_judicial discretion in defining
erimes, 240,

Germany, criminal law in the 1700 8,

- gradual suppression of witcheraft,

influonce of |

243 : emancipation from theology
and the Mosaic law, 244; effoct
of doetrine of Law of Naturo, 245;
more ample sources and methods
used, 245; abandonment of com-
mentary form of exposition, 246;
treated apart from Roman law,
246; carly treatises on, 246; af-
fected by new theories of eriminal
law emanating from Italy and
France, 247 ; legislation and codes,
248,

, | Germany, reasons for her rceeption
of the Roman law, 202; early
law books introducing the ITtalian

legal doctrines into, 207 ; freedom

of religious faith not achleved by

the Roformation, 222; the litera- -

ture of the 1500 s and 16005, 223;
scantincss of legislaiion in the
later 1500 s and the 1600 s, 233;
the new direction given to German
criminal theory in the late 1700s,
325: Grolmann and Feuerbach,
326 Bavarian Code of 1813, 330;

the eriminal Codes of the first
half of the 18005, 343; influence
of the political agltatlon of 1848,
347, legislation in Prussia, 348;

the Bavarian Code of 1861, 352;.

other Codes, 353; progress to-
wardsgree,terlegalumty 353; the
Criminal Code of the North Ger-
man Confederation, 354; other
criminal laws, 361; the Draft
Code of 1909, 362: criminal
theories im, from Hegel to Binding,
460-494.

Geye;' hig theory of criminal law,
45

Gilhausen, Ludwig, 224,

Glaser, Grlm.ma.hst 365.

Glohlg and Huster, essay on “‘ Crimi-
nal Legislation , 247, 311 ; theory
of eriminal law, 117.

(Flossators, 206.

Glunek, ITyc von, 364,

Gomez, Antonio de, 307

* Gottesfrieden ”, -the, 98, n. 5.

“Grace” of rulers, 115..

Greece, criminal law of, 6, n. 7, 19;
the beginnings of speeu]atmn on
eriminal law in, 881 ; the Sophists,
381: Socrates, 382 Plato, 383;
Anstotle, 386 the Stoies, 388 ;
the Lplcurea,ns, 388; Seept.lclsm,
389 Neopls,temam, 390. .

Gmenewegen, 5. van, 307.

Grolmann, his theory of enmmal

law, 326, 427,
Groos, his’ theory of criminal law,
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Grrotius, Hugo, 307, 397, 308, 513.
**Guet-apens ”’, 164,

Hirscnnkr, his theory of eriminal

law, 477, 526, 532, n. 24

# Halsgeriehtsordnung ”, for Radolf-

zell, 207.
"Handfneclen *
“Handless. I‘JSk" 126
Hanoverian Cude of 1840, 344.
Hard labor, 36.
Hartmann, E. von, 490, 499, 501.
TTasselt, J. J. van 307.

* Haus, his theory of eriminal law, 454,

“Ha.uefrleden", 102..
Heff, his theory of eriminal law, 451.
Hi%téer his theory of criniinal law,

Hegel, his theory of the negation of
wrong, 460 ; effects of his philoso-
phy of eriminal law, 464 ; later de-

velopments of his t.heery 470;

combination of his and Fichte's

theories, 482 ; merit of his theory,
498; his distinction of tort and
erime, h25.

H(iéléce. his theory of eriminal law,

Henke, H. W. E., 452.

Heariei, 454.

Herbart, his theory of eriminal law,
455

TMeresy, 92, 180, 279.

Hertz, Ed., 525, n. 1.

Hesse (‘nmmal Codo of the Grand-
duchy of,

Heyssler, 031

1E]

Highway robbery, 164.

Hippolytus de Marsiliis, 307.

Hobbes, Thomas, 401.

Hogendorf Dr. Didarik van, 308.

Holmhernsson, Prof., 368,

Homicide, early suppression of ven-
%aa.nee in eases of, at Rome, 11;

oman laws rela.tcmg to, 20, n. 12

in provineial Codes of Sea,nd_mama,
125 ; made a crime hy intent, 152;
in French medieval law, 165 in
France from the 1500 s to tho 1Rev~
olution, 285. See MurpER, M AN-
SLATGHTER.

Honor, personal, 143.

Homnor-penalties, 145.

Houses of ill-fame, forbidden, in
medieval French law, 175.

Howard, John, 327,

Hunting; ]aws against, 174.

IaERING, VON, H15,:519.
Imprisonment, 6, ﬂ.7 35, 110, n. 19,
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191 ; rise of, as a penalty, 237 ; ac-
cordmg to the Austrian Code of
Joseph IT, 253 ; in Franee from the

1500s to the Revelution, 277;
-in the Netherlands, 309, 310 in
Austria, 364.

Tncantation, 183,

Incest, 286.

Individual, subordination of, 5;
relation of, to the State, thc Ro-
man conception, 17; relation of,
to the Siate, the Germanic con-
ception, 18; rights of, contribu-
tion of Roman eriminal law to the
establishment of, 19. -

Infamous punishments, 275.

Infamy, its refation to Roman crimi-
anl law, 6, ». 7, 24, 37; in medie-
val Germanic law, 111; in France
51;);11 the 1500 s to the Revolution,

Infanticide, 166.

Instigation to erime, 103, 130.

TInsults, 167, 289. .

Intention of crime, liltle considera~
tion given to element of, in primi-
tive Germanic law, 68; explana-
tion of lack of consideration given
to, 69; nceessary 1o erime, in
French- medieval law, 152; does
not alone constitute erime, 156.

Interdiet, the, 31

Ttalian jurists, 204.

Jogmi:ﬂ IT oF Ausrria, Code of, 251,

il. .

Jousso, 318, n, 12, )

J ugilsprudence of the Roman Empire,

Jurists, influence of, in Roman crum-

nal la.w, 50,

““Jus Papirianum ™, 13, n. 6.

Justice, to the oﬁender, @Xpressions
of disapproval are, 504 ; of punish-

ment tradition furmshes 517 ;and

expediency, in puniehment, 520.

Kanr, IMMANUEL, 422
Kergterman, J. L., 307

Kirchmann, von, his theory of erimi-
‘nal law, 486.

Kitz, his theory of criminal law, 481.
¥ Klagspiegel ', the, 207,

Kos’.‘%m his theory of eriminal law,

Krause, K. C. F., 444,
Kress, 240, 243, 245. -

Laistnegr, his theory of criminal
law, 493,

“‘ Landfrieden”’, the, 98.
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Larceny. &See THEFT.

Law, attitude of the early Chris-
tians toward, 392; and morality,
in eriminal 1a,w, according 1o
Pufendorf, 408; Coeceji, 411;
Fﬂang'xen, 416;  Servin,

Kant, 422; Flchte, 424 ; (xrol-
mann, 427; F‘euerbach 433
Romagnosi, 437 Oersted 438 ;
Bauer, 439; Schulzc, 441; Sehop-
enhauer, 488 morahty as the
basis of, 499,

Law-~faculties, 226.

Leeuwen, Simon van, 307, 310.

Leibnitz, 409, 513.

Lage majestd, in a.nment Rome, 41;
and “ perduelho ,5l; in French
medieval law, 163; in Germanie
law in the later 15005 and the
16008, 230; in France from the
1500 s to the Revolution, 282,

“Lése majesté divine ”, 279.

“ Lase magesté humaine ”, 281,

Lex Julia de adulteriis, 39.

- “Liability Law ", the, for the Ger-
man Empire, 528

Libels. See DEFAMATORY.

Lieber, 516.

Linden, J. van der, 307.

Liszt, Franz von, 362 490.

Locke, John, 409,

Liibeck, Criminal Code of, 352.

Lyneh law, 512.

Maagtc, 279, :

Maiming punishments, 273.

Maistre, Joseph de, 466, n. 10.

“Malleus maleficarum ¥ 907,

Manslaughter, 112; and murder,
102; compensa.tlon for, 114; a
forty—ma:rk cause, 132; in Sean-
dinavian town Codes, 141,

Market-town laws, 140,

Marriage, crimes againet, 170, 286,

Masks, the wearing of, 286.

Mattheus, Antonius, 245 307.

£ Maaum]ha.msehe Halsgenchtsord—
nungen ', 207.

Medieval Germanic law. See Gur-
MANY, CriMiNAL Law, MEDIEVAL.

Megisler, 308.

Mil‘i"ksel his theory of eriminal law,

Meyer, Hugo 501 n.2,513,522,n.7,

s T

Mlsdcmeanors 149 according to
the Code of Brumalre 322,
aceording to the Bavarian Code of
1813, 330; crimes changed to,
in Franece, 339; aceording to the
Prussian Code of 1851, 350; in
Austrian Code, 364.

556

Mitigating eircumstances, 234, a. 3, '

237. : .
Mitigation of penalty, 339.
Miitermaier, 454
Mohl, 454,
Mimopoly, a form of lase majesté,
64

Moorman, J., 307.

Moaral dlsappmbatmn, von Bar's
theory of, 497-547. See Dis-
APPROBATION,

Morality, as the basis of law, 499 ;
ethical judgment as a neeessary
element of, MN); and public dis-
approval, 502: in its narrower
gense, and eriminal law, 3523.
See Law.

Moahzmg tendencies of judges,

Mosaic law, in law of Christian
Church, 93; application of, in
medieval Germanie law, 108; and
witeheraft, 227; ema.nclpat.mn
from, in the 1700 5, 244

Mulets, Church, 124

“Maulte irrogatio™, 17.

Murder, and manslaughter, 102;
jn. Scandinavian law, 120, 135;
in French medieval law, 164.
See HomicIDE, M ANSLAUGHTER.

Mutlla.tlon, as a punishment, 180,
238.

N ature, Law or, 245, 401, 402, 405,

407.

“Necessary defense™,
436, 441.

Negation of wrong, Hegel's and
Daub's theory of punishment as,
460, 469, 498,

Negligence, punishment of, 41 ; acts
commmitéod through, and those
eommitted with malice, 103.

Neoplatonism, 390.

Netherlands, sourees of eriminal law
in, before the 1500s, 301: the
Roman law in, 302; the Carolina
and Criminal Ordinanees in, 304 ;
general features of the eriminal
Iaw of, from later medieval times
to the 17008, 306; charaeter of
the eriminal law of, for this period,
308: the reform movement of the
later 17008, 310; since the 1800s,

theory of,

“Norm”’
475, n. 11, 477, 492,

North German Confedera.twn, Crim-

inal Code of, 354; itz charaster,

356; opposition to, in the Reichs-

tag, 3h6; changes in, made

the Reichstag, 357; criticism

theory of pumshment

INDEX

358; becomes eode of the Em-
pire, 358; the Criminal Law
. Amendment Aet of 1876, 360;

ehanges in other paragraphs, 361.
Norway,

OpsTrRUCTION OF PUBLIC JUSTICE,

283.
Oersted, his theory of eriminal law,

438.

Offonses, eriminal ancl contrary to
police regulations in the Austrian
Code of Joseph I1, 253; definitions
of, in the Prussmn Landreeht of
1794 257 ; against religion and
the Church 279; of the press,
289 in Austrian Code, 364.

Oldekop, 236, n. 10,

Oldenburg Criminal Code, of 1814
344; of 1858, 352.

Ortol&n 454.

Ouﬂnwry how far the most primi-
tive form of punishment, 62, 504,
509; entailed by breach of the
peaee, 111, n. 24 ; conditional, 112 ;
12%3 Scand.inavia.q law, 134, 141,

PanpERING, 286.

Pardon, executive power of, 323.

Pamclde, 285,

Parsimony, the prineiple of, in pun-
ishment, 519.

“ Paterfamilias ’, power of, 23.

Peace, special relations of, agrelating
to the commission of crime, 66,
123, 142,

Pea.oe—law, Germanie, 142,

Peace money, 61.

Peculation, 283.

Penal Code of Joseph 11, 251, 311.

Penal Code (Franee), of 1791 321;
of 1810, 335.

Penal statutes, in later Roman Em-
pire, 54.

Penalties. See PUNTSHMENT.

Peé:llance, law of, charaeteristics of,

Penitentiaries, 237.

Perdition. See TREABON.

“Pelrdue]lio ¥, 16; and 18se majests,
0

Perjury, 288,

Peg;ecutwn of the Christians, 43,

Pillory, 111, 190.
Plato, 3583.
Pledge, theory of, in criminal law,

“Pled.ged poace”’, 99 142,
“Peene medicinales ', 91,
“Puanaa wnd.lcahvse" a1,

Poisoning, 285.

Police regulations, violations of,
533; three types of, 534; relation
of, to crime, 535, 537; general
eharacterlstacs of, 536.

Politieal crimes, 375

Prtladléedita.t.ion, acts committed with,

Press, offonses of the, 289.

Press Law, the, 200,

Preuschen, von, 454.

Prevention of erime, 88, n. 20,

Priesthood, influence of, in eriminal
law, 6, 7.

Prison breaking, 283.

Prison reform, 327, 509.

Private law. See Tort!

Private settlement, 114.

Procedure, offenses of, 176; pro-
ggo;tioned to seripusness of offense,

Profanity, 280.

Proof, law of, changes in, 104;
combinations of ' Germanie and
Roman rules of, 117: change in
law of, in Germa.ny in the later
1500s and the 1600s, 239. .

Property, erimes against, 171, 287. .

Propetty-system, offenses concern-
ing, 176. -

Prosecutions, initiated hy private
parties, desirability of, 511.

Prostitutes, 108.

Provineial Codes, in Seandinavian
law, 125.

Prussia, 1eg13]n.t10n in, 348,

Prussian Criminal Code, of 1847
349 ; of 1851, 349.

Prussian Ia.ndrecht. of 1754, 254,

Public accusations, in Seandinavian
law, 119, 294; in medieval
French law, 150, R

Publie ban, 63, n. 17.

Publie disapproval, 502.

Publi¢ opinion, 120, 310.

“Public Order” pena.ltles 539,

Public prosecutor and prosecution,
260, 262.

Public punishment, in German erim-
inal law, 58, 61, ». 14,71, 75, 76,
97; in Scand.mawan 1a.w, 126,
182 134, 137.

Pufendorf, his theory of criminal
law, 325, 406

Pynishment,
in Roman eriminal law: .

in stalutes of later Republie,
28 .exile, 29, 31, 32; death,
28, -34; 1mpnsonment 30'
hard labor, 36; other methods,
37; mf&my and conflseation of
property, , 37; of atternpt
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at erime, 41; of ascessorics to
crime, 41; of negligence, 41;
in imperial eriminal law, as
affeeted by class privilege, 45;
as affected by adminisiration
of justiee by state officials, 47;
cvidencing disregard for the
criminal, 48; as influenced by
jurists, 50; as influenced by
the Churech, 53, 55, 92; as
influenced by eaprice of Em-
perors, 55.

In German criminal law :
public or State, 58, 61, n. 14,
71, 7h, 76, 97; confiscation of
property, 61, 5, 14 ; outlawry notb
the most primitive form of, 62;
of unchastity, 65, n. 26; the
Capitularics of the Carolingians,
72; the royal ban, 73; other
forms of, 73; of slaves, influ-
ence of, 74; effect of exorbitant
damages, 75; cruelty of, in
Middle Ages, 100; degradin
forms of, 111, n, 22; ameans o
restoring public law and order,
120; according to the Bam-
bergensis, 211; mitigation of,
in the later 15008 and the
16005, 234, n. 3, 237; rise of
imprisonment as a form of, 237 ;
extraordinary {or suspicion),
239 according to the Austrian
‘Code of Joseph 11, 252 ; aceord-
ing to the Austrian Code of
1803, 258 ; in the North German
Confederation, 357.

In Seandinavian eriminal law:
Church, 124; public and pri-
vate, 126, 132, 134, 137; in the
15005, 293,

In French criminal law:
early confusion in notions of,
146; attempts at classifieation
of forms of, 148; dcereaso in
rigor of idea of right of, 150,
188 ; bases of right of, in Middle
Ages, 151; arbitrariness of,
151; for usurers, 186; in
later Middle Ages, 187-197;
discrelionary, 264; various
forms of, from the 15003 to the

Revolution, 268; of wvarious|

crimes, 278; according to the
Declaration of the Rights of
Man, 320; according to the
Code of 1791, 321; according
to the Code of Brumaire, 322;
aceording to the Penal Code of
1810, 337; mitigation of, since
1810, 339; for the recidivist,
341; repressive, seclusionary,
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and penitentiary, 341, 342;
individualization of, 342.
In Swiss criminal law, 144,

Various objeets of, 381, 488; con-

sidered as benefit to the wrong-
doer, 383, 387, 300, 468, 469,
472; deterrence as object of,
405-523, n. 9 (See. Durer-
RENCE) ; reform as objeet of, 301,
407, 410, 411, 441, 442, 465, 481, .
6509, 514 ; retribution as objeet
of, 398-523, n. 9 (See RETRI-
BUTION}; justifteation and obli-
gation in, 386; as a ncgation
of wrong, 460; the Sophists’
theory of, 381; Plato, 383~
386 ; Aristotle, 380 ; the Stoics,
388 ; the Epicurcans, 388; the
Roman  philosophers, 389;
Thomas Aquinas, 303; Gro-
tiug, 398; Hobbes, 402; Spi-
noza, 404; Pufendorf, 406;
Locke, 409: Leibnitz, 409;
Coecee]i, 410; Thomasius, 411;
Wolff, 411; Rousseau, 412;
Beeearia, 414; Beecaria's in-
fluence on views of, 415; Filan-
gieri, 416; Globig and Huster,
417; Servin, 418; Wieland,
420; Kant, 422; Fichte, 425;
Grolmann, 427; Feuerbach,
429 . Thibaut, 433; Bentham,
435; Romagnosi, 437 ; Oersted,
438 : Bauer, 439; Schulze, 441;
Steltzer, 441; Groos, 443;
Krause, 444; Ahrens, 445;
Hoder, 446; according to the
eompoensgtion theory (Weleker),
447; Hepp, 451; Zacharis,
451: Henke, 452; combina-
tion of absolute and relative
purposes of, 452; as a negation
of wrong (Hegel, Daub), 460,
469; theologieal tendencigs
{8tahl, Schleiermacher, Daub),
464; later developments - of
Hegel's theory, 470; Heinze,
482; von Kirchmann, 486;
Schopenhauer, 487; Diihring,
E. von Hartmann, von Liszt,
490; Laistner, 493; defeets of
absolute and relative theories

of, 498; according to Seber,.

501, n. 3; outlawry theoriginal,
504; as disapprobation and as
retribution, and Christianity,
506; various phases of disap-
probation as, 506; reprimand,
506, n. 9; undetermined, 507 ;
the true purposes of, 508; ref-
ormation mnot the prnmary
element in, 508; a right of
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society rather than of the State,
510; the idea of disapprobation
as, expressed by various writers,
513 ; kindsand methods of, 515 ;
degree of, 517; what acts
deserve, 518; the principls of
parsimony in, 519; sxpediency
and justicein, 521 ; disciplinary,
538, 539-546; *‘public order”’,
539; confirmation that it is

moral disapprobation in word |

“Strafe”, 547.

Purgation, oath of, 117.
Purifieation, as an objeet of punish-

ment, 381,

Quiros, C. BERNALDO DE, 494,
Quistorp, 308. )

Rapentus, ProrFessor, 369.

Rape, 169, 286. - .

Recidivists, 340, 341.

LReformation, the, relation of the

Caralina’ to, 221; fresdom of
religious faith not achieved by,
222; unfortunate resulis of, 223;
period of, in Switzerland, 297.

Reformation of prisoner through

punishment, methods of obtain-
ing, 340; theory of, 381; pur-
pose of Dhwity, 391; in Pufen-
dorf’s theory, 407; in Leibnitz’s
theory, 410; in Thomasius’ the-
ory, 411; in Steltzer's theory,
441: theory of, founded wupon
determinism, 442; in Stahl’s
theory, 465; in Berner's theory,
481 ; in Kitz's theory, 481; not
the primary element in punish-

“ment, 509; an impossible theory,

514,

“Relative™ theofies of criminal

law, 379, n. 2; combination of

-absolute and relative purposes
of punishment, 452, 478; in
~ Abegp’s

€ theory,  472; in
Hleinze's theory, 486; and abso-

lute principle, econtroversy he-

tween, 492; defoets of, 498,

Religious tolerance, 221, 244,

Remission of punishmont, 196, 228,
232,

Reprimand, 506, n. 9,

Reprobation. Sec DisAPPROBATION.

Rescission theory of punishment of

Kitz, 481.

Responsibility, theory of, 337.

“Restitution” theory of punish-
ment, 379, n. 2, 447.

Retaliation, as an objeet of punish-
g‘z’%nt, 381, 505; impulse towards,

‘Retribution, as objeet of punish-
ment, 381; in Hugoe Grotiug
theory, 398, 401; in Kant's
theory, 416, 422; in Zacharii’s
theory, 451; in Henke’s theory,
452; theory of msthetic judg-
ment, Herbart's, 455; in Stahl’s
theory 464: in de Maistre's
theory, 466, n. 10; in Abegg's
theory, 471; in Kastlin's theory,
474 ; in Merkel's theory, 476; in
Berner’s theory, 480; disapproval
is not, 504 ; in von Bar's theory,
509; in Meyer’'s theory, 513.

Revolution, the ¥rench, French
reforms of the peried, 315-324;
German reforms of the period,
325-332.

R Right, Hogcl's diseussion of, 463.

Réder, his theory of criminal law,

446,

Roffredus, 206.

Romagnosi, his theory of criminal
law, 43

Roman criminal law, influence of
religious element in, 7; not s
theocratic system, 10; early sup-
pression of vengeance im, 11;
 Yperduellio”, 16; “multe ir-
rogatio”, 17; contribution of, to
the establishment of individeal
rights, . 19; statutes, 20, n. 12;
jurisprudenes of the Empire, 21;
real explanation of arbitrary na-
ture of, 21; law of Twelve
Tables, 22 ; .power of the “pater-
familias™ as sipplement to, 23;
the censorship, 24; infamy, 24,
37: ‘“‘actiones populares”, 25;
other eriminal legislation of the
Republie, 26 ; statutes of the later
Republic, 25; punishment in
statutes of later Republic, 28;
gradual change in the character
of, 30; punishment by exile, 29,
31, 32; capital punishment, 28,
34: ecorporal punishment, 35;
imprisonment, 35; hard labor,
36; other methods of punish-
ment, 37; the range of, 39; lése
majests, 41; as affected by class
privilege, 45; as affected by
administration of justice by State
officials, 47; disregard for the
eriminal in, 48; reversion in the
Empire to more primitive con-
ditions, 49; influence of jurisis
in, 50; deterioration of, in later
Empire, 52; inflocnce of -Chris-
tianity on, 52, 54 ; last stages of,
55; reasons for its reception by

Germany, 202; defects of, 204;
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reception “by the Netherlands,
302

Roman, coneeption of the relation of
the individual to the State, 17;
philosophy and eriminal law, 389,

Rossi, his theory of criminal law, 453.

Rothe, 469, n. 23,

Roussean, J. J., 412.

Royal ban, 73.

Rimelin, 523, n. .

SACRILEGE, 279, .

Saxony, Criminal Code of the King-
dom of, 345.

Scandinavia, early eustomary law,
119; primitive feuds and kin
vengeanee, 120; private fines,
121; system of publie and private
fines, 126; Hmitation of private
vengeance, 122; Church mulets,
124; the provincial Codes, 125;
growth of publie authority, 125;

ure, 127; aceessories, 120;
elements of the money forfeitures,
130; outlawry, 134, 141, 293;
other publie punishments, 137;
penal legisiation 1300-1500, 139;
market-town laws, 140; in the
1500s, 201; private vengeance
prohibited in, 201; penalties in
the 15008, 293 ; legislation in the
1600 s, 204, - See DENMARK, Fin-
LAND, NORWAY, SWEDEN.

Seepticism, 389.

Sehleiermacher, 467.

Schopenhauer, 487, 515.

Schrassert, J., 307.

Schulze, G. Ernst, 441,

Schwarzenberg, Freihorr Johann
von, 208, 304

Baber, 501, n. 3.

Seereey in crime, 70.

Self-defense, 97, 125, 144, 152, 418,
436, 479. .

Self-hotlll;(’a 143.

Self-redress, 97, 123, 144,

Servile labor, 274.

Seisi-gjq his theory of criminal law,

Settlement, 234, #. 3.

Simony, 280.

“Bippe ™, the, 58.

Soeratesz, 382,

Sodomy, 183.

Sonnenfels, Von, 416.

Soothsaying, 45.

Sophists, the, 381.

Borcery, 45, 183, 279.

Sortilege, 279.

ﬁparta'., criminal law of, 6, n. 7.
Bpecial prevention™ theory, 416,

- 420, 427,

‘Spee, Friedrich von, 243,

Spinoza, 404.
Qpiritnal treason, 279.
Stahl, F. J._, 464

State, relation of the individual to,

the Roman conception, 17; rela-
tion of the individual to, the
Germanie coneepiion, 18; ad-
ministration of justice through
officials of, 47; punishment a

right of society rather than of, 510;

transference of right of punish-
ment to, 510,

Steltzer, his theory of eriminal law, =

441.

Stoles, the, 388. :

Stooss, Professor, 375.

“Strafe”, 547, :

Subordination of the individual, 5.

Suicide, 104, 187, 236.

Supplementary punishments, 37.

Suspension, church punishment, 91.

Suspension of sentence, 342.

Sweden, 368. .

Swindling, 110. :

Switzerland, the common law of the
later Middle Ages, 142; pledged
peace and eommanded peace, 142

- crimes, 144 ; penaltiez, 144; the
Reformation peried, 297; the
17008, 208: traditional ideas of
Swiss eriminal law surviving in the
é?g(]s, 200; Codes in the 18008,

“Papreone ”, 114, 220.

“Talio”, in Twelve Tables, 13;
Mosale eriminal law frequently
based on, 93; predominant in
South Germany in Middle Ages,
108 ; in Switzerland, 145; in reign
of Hrederick the Great, 251; in
Seandinavia, 296; rejected by

Pufendort, 407 ; accepted by Coe- -

eeji, 410; E. von Hartmann's
view of, 491; in beginning of
eriminal law, 505.

Temporal treason, erimes of, 281.

Theft, in Roman law, 14, 15, 40;
and secreey, 70; death penalty
for, in Germanie law, 108, n. 8;
penalties for, in Seandinavian law,

. 138: grand and petty larceny,

138 ; in medieval French law, 160,
161, 171; in Franee from the
1500 s to the Revolution, 287.
Theology, bigoted, in the 1500 s in
Germany, 226; emaneipation
from, in the 1700s, 244 ; modern
tendenecies, . : :
‘”Iétluiresiana”, the Ausirian, 249,
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Thibaut, 433, 519.

Thomasing, Chr., 243, 311, 411.

“Threat of law, deterrence through ”,
theory of, 429. )

Thiiringian Code, 346. . )

Tort and crime, 524; Hegel’s dis-
tinetion, 525; Halsehner's dis-
tinetion, 526; Merkel's distine-
tion, 528; relation of, 528.

Torture, 117, 157, 180, 269, =. 3.

Town Codes, 140. i

Teadition, eonsideration of, in pun-
ishing, 518, 520.

“Transactio”, 234, n. 3.

Transgreasions, 330; according to
the Prussian Code of 1851, 350;
minor, 526.

Treason, in medieval German law,
101; in medieval Freneh law, 161,
163; crimes of temporal, 231;
high, 232. See LEse MaIEsTE,
PERDUELLIO.

Trendelenburg, 470, )

Tweolve Tables, law of, 11, 13, 14,
15, n. 16, 22, :

UncHasTITY, 228, 244,
Unification of law, 353, 374.
Universities, the, 2406.
Usury, 184, 288

VaiGRANCY, 175, :

Vengeance, source of eriminal law,
5, 479 ; servant of higher ideal, 6;
blood, 6, n. 6, 120; early suppres-
sion of, in Roman criminal law,
11-16; prominence of, in primi-

tive Germanie criminal law, 57;
limitations of, 120, 122; in pro-
vineial Codes of Seandivania, 125 ;
public and private, in medieval
French law, 150; private, prohib-
ited in Seandinavia, 201 ; Grotius’
theory of, 399; as an expression
of disapprobation, 509.

“Verfestunge ”, 112,

Voet, Joh., 307.

Vogt, J. H., 368.

Voltaire, 311.

Voorda, Professor B., 307.

Vouglans, Muyart de, 318, ». 12

WELCKER, 447. .
W]lus')%ping, form of punishment,

Wieck, Von, 455.

Wieland, E. C,, 419.

‘Wier, Johannes, 310.

Witcheraft, 45, 183, 279; trials, 226;
gradual suppression of, in the
1700 s, 243; in Seandinavia, 294,
2095, 296 ; in the Netherlands, 309.

‘Woli, Christopher, 411, :

Workhouses, 237

“Wormser Reformation ", the, 207,

Wounds, 133, 167,

Wrong, Hegel's discussion of, 463;
Kostlin’s diseussion of, 474; de-
fect of Hegol's theory of, 498.

Wiirtemberg Criminal Code, 345.
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Zurck, E. van, 307.
Zypaeus, F., 307.
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