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364.—False accounting by official.—Every one is
guilty of an indietable offence and liable to seven years’ impris-
onment who, being a director, manager, public ofiicer, or mem-
ber of any body corporate or public company, with intent to
defrand—

{a) destroys, alters, mutilates, or falsifies any hook,
paper, writing or valuable security belonging to the body
corporate or public company; or

(6) makes, or concurs in making, any false entry, or
omits or concurs in omitting to enter any material par-
ticular in any book of account or other document. R.S.C.,
c. 164, = 68, '

An indietment chargiug bank officials with having made a monthly report,
eta., ‘'a wilful, false and deceptive statement’ of and eoncerning the affairs
of the bank, with intent Lo decelve, sufficientiy charges the offence, under
see. 99 of The Bank Act, of having made, ‘*a wilfully false or deceptive
stutement ix any return or report’’ with such intent. R. v. Weir (No. 1)
{1899}, 3 Can. Cr. Cas. 102, R.J.Q. 8 Q.B. 521.

365. False statement by official.—Every one is guilty
of an indictable offence and liable to five years’ imprison-
ment vho, being a promoter, director, public officer or manager
of any body corporate or public company, either existing or
intended to be formed, makes, circulates or publishes, or con-
eurs in making, cireulating or publishing, any prospectus,
statement or aecount which he knows to be false in any material
particular, with intent to induce persons (whether ascertained
or not) to become shareholders or partners, or with intent to
deceive or defraud the members, shareholders or creditors, or
. any of them (whether ascertained or not), of such body corpor-
ate or public eompany, or with intent to induee any person
to intrust or advance any property to such body corporate or
public company, or to enter into any security for the benefit
thereof. R.8.C., ¢ 184, s. 89.

Where the offenee charged was the malking, eirenlation and publication
of false statements of the finaneial position of a eompany, and it appeared
that the statements were mailed from a place in Omntario to the part_ias



Part XXVIIL FRAUD. [§36%] 317

intended to be deceived in Montresl, the offence, although commenced In
Ontario, is completed in the Province of Quebee by the delivery of the lattera
to the parties to whom they were addressed, R. v. Gillespie {No. 2){1898),
2 Can, Cr, Cas. 309,

In such case, the courts of the Provines of Quebec have jurisdietion %o
try the accused, if he has been duly committed for trial by & magistrate of
the distriet, Ibid.

If a direetor or mansger of a public company publishes a false statement
of acecount knowing that it is false, with the intent that it shall be seted
upon by those whom it reaches, he is guilty in law of publishing such siate-
ment with intent to defraud. 1. v, Birt (1899), 63 J.P. 328 (Central Cr.
Court).

Judieial notiee will be taken of the statutory law of a provinee, other than
the one in which the charge is laid, whereby the ‘‘ president’’ of a company
must necessarily be one of the ‘' direetors,”” and on proof of the manner of
ineorporation a deseription of the aceused as the ‘' president’’ of the com-
[{mny ;eems to be suffisient, R. v. Gillespie (1898), 1 Can. Cr. Cas. 501

Que.).

366 —False accounting by ¢lerk.—Every one is guilty
of an indictable offence and liable to seven years’ imprisonment
who, being or acting in the capacity of an officer, clerk, or ser-
vant, with intent to defraud— :

(a) destroys, alters, mutilates or falsifies any book,
paper writing, valuable security or document which belongs
to or is in the possession of his employer, or has been
received by him for or on behalf of his employer, or concurs
in so doing; or
(D) makes, or concurs in making, any false entry in,
or omits or alters, or coneurs in omitting or altering, any
material particular from any such book, paper writing,
valuable security or document.

An entry in an offieiul eash book as ‘‘balance in hand’’ of an amount
which correctly represented the amounf which the defendant should have
had in his possession but did not then have, is not a ‘' false entry’’ if the
. cash book i not one kept to shew the state of aecount between the defen-
dant and his emplover, but between his employer and the employer's
superior as to whom the entry correctly represents the amount he is entitled
to receive. R, v. Williams (1900), 63 J.P. 103, 18 Cox C.C. 239,

Blackstona's definition of forgery is * the fraudulent making or altera-
tion of a writing to the prejudice of another’s right.’”’ The possibility of
prejudice to another is spufficient, R. v. Ward {17271, 2 Str. 747; 2 L4,
Ray 1461. A olerk, representing his superior, makes & correct emtry in
official books, and afterwards without anthority and male animo chrnges
the entry for his own gaiu: yet so as to make it appear to be stil] the offi-
cial record; such an aet constitutes forgery. Re Hall {1883}, 3 O.R. 331.

367 —_False statement by public. officer,Every
one is guilty of an indictable offence and liable to five years’
imprisonment, and to & fine not exceeding five hundred dollars,
who, being an officer, collector or receiver, intrusted with the
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receipt, custody or management of any part of the public reve-
nues, knowingly furnishes any false statement or return of any
sum of money collected by him or intrusted to his care, or of
any balance of money in his hands or under his control.

The wilful intent to msake a false refurn may be inferred by the jury

from all the eireumstances of the ease proved to their satisfaction. R. v.
Hincke (1879), 24 L.C. Jur, 116.

368 —Assigning property with intent to defraud
creditors.—Every one is guilty of an indictable offence and
Hable to a fine of eight hundred dollars and to one year’s
imprisonment who— ' _

(a) with intent to defraud his creditors, or any of
them,

(i.) makes, or causes to be made, any gift, convey-

ance, assignment, sale, transfer or delivery of his pro-

perty.;. . )
(ii.) removes, conceals, or disposes of any of his

property; or

(b) with the intent that any one shall so defrand his
creditors, or any one of them, receives any such property.
R.8.C, e 178, s, 28, _

This section is a re-enactment of see. 21 of 29 Viet. {Can.}, c. 96.

Under section 50f the Canada Evidence Act, 1893, as amended in 1901,
1 Edw. VII., e. 36, the unswer of a witness to any guestion whick pureuant
o an enactment of the legialature of & provines snch witness is eompelled to
angwer after having objeeted so to do upon any ground mentioned in sub-
see, 1 of soe. 5, and whieh, but for that enactment, he would upen sueh
ground have been excussed from snswering, shall not be used or he reeceivable
in evidenee against kim in any eriminal trial or other eriminal proceeding
against him thereaftor taking place other than a prosecution for perjury
in giving sueh evidenee, This abrogates the former law as laid down in
R. v. Douglas (1896}, 1 Can, Cr. Cas, 221 (Man.),

It is not essential that the debt of the ereditor should at the time of
assignment be aetually dne. K. v. Henry (1891}, 21 O.R, 113, following
Maedonzld v. MeCall, 12 A R. 343,

It iy properly ieft to the jury to say whether the defendant put the pro-
perty out of his hands, transferred or. disposed of it for the purpose of
defrauding his erediters, although in the sourse of that transaction he
satisfied a debt due to the creditor to whom the properiy was assigned. R.
v. Potter (1860), 10 U.C.C.P. 39 (Draper, C.J., and Hagarty, J.),

In a ease where the nature of the proceedings and the evidence clearly
shewed that criminal proeess issued against 8. was used only for the pur-
pose of getting 8. to Montreal to enahle his creditors there te put preesure
on him, in order to get theirclaims paid or secured, a transfer made by 8,78
father of all his property tor the benefit of the Montreal creditors was set
agide as founded on an abure of the eriminal process of the court. Shorey
‘v. Janes (1888}, 15 Can,. 8.C.R. 398, affirming the decision of the Supreme
Court of Nova Seotia, 20 N.3, Rep. 378,
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In Nova Seotia it is held that the disposition of the property under this
gection must be such as would, if not interfered with, deprive the ereditors
of any benefit whatever therefrom. R. v, Bhaw (1835}, 31 N.8.R. 534,

369. Destroying or falsifying books with intent
to defraud creditors.—Every one is guilty of an indictable
offence and liable to ten years’ imprisonment who, with intent
to defraud his ereditors, or any of them, destroys, alters, muti-
lates, or falsifies any of his books, papers, writings, or securi-
ties, or makes, or is privy to the making of, any false or fraudu-
" lent entry in any book of account or other document. R.S.C.
¢ 178, 8 27.

370. Concealing deeds or encumbrances or falsify-
ing pedigrees.—Every one is guilty of an indictable offence
and liable to a fine, or to two years’ imprisonment, or to both,
who, being a seller or mortgagor of land, or of any chattel, real
or personal, or chose in action, or the solicitor, or agent of
any such seller or mortgagor (and having been served with a
written demand of an abstract of title by or on behalf of the pur-
chaser or mortgagee before the completion of the purchase or
mortgage) conceals any settlement, deed, will or other instru-
ment material to the title, or any encumbrance, from such pur-
chager or mortgagee, or falsifies any pedigree npon which the
title. depends, with intent to defrand and in order to induce
such purchaser or mortgagee to accept the title offered or pro-
duced to him. R.8.C., e 164, s 91.

No prosecution for concealing deeds and eneumbrances as defined by this
saction shall be commenced without the consent of the Atferney-Genernl,
given after previous notiee to the perscn intended to be prosecuted of the
application to the Attorney-General for leave to progsecute, Bee. 548,

371. Frauds in respect to the registration of titles
to land.—Every ome is guilty of an indictable offence and
liable to three years’ imprisonment who, acting either as prin-
cipal or agent, in any proceeding to obtain the registration of
any title to land or otherwise, or in any transaction relating to
land which is, or is proposed to be, put on the register, know-
ingly and with intent to deceive makes or assists or joins in, or
is privy to the making of, any material false statement or repre-
sentation, or suppresses, conceals, assists or joins in, or is privy
to the suppression, withholding or concealing from, any judge
or registrar, or any person employed by or assisting the
registrar, anv material docniment, faet or matter of information.
R.B.CL, . 164, e3, 98 and 97.
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372. Fraudulent sales of property.—Lvery one is
guilty of an indictable offence and liable to one year’s imprison-
ment, and to a fine not exceeding two thousand dollars, who,
knowing the existence of an unregistered prior sale, grant,
mortgage, hypothee, privilege or encumbrance of or upon any
real property, fraudulently makes any subsequent sale of the
same, or of any part thereof. R.8.C, e 164, ss. 92
and 98.

373. Fraudulent hypothecation of real property.—
Every one who pretends to hypothecate, mortgage, or other-
wise charge any real property to which he knows he has no
legal or equitable title is guilty of an indictable offence, and
liable to one year’s imprisonment, and to a fine not exceeding
one hundred dollars. _ . _ .

2, The proof of the ownership of the real estate rests with
the person so pretending to deal with the same. R.8.C., c. 164,
8a. 92 and 94.

374. Fraudulent seizures of land.—Every one is guilty
of an indictable offence and liable to one year’s imprison-
ment who, in the Provinee of Quebee, wilfully causes or pro-
" cures to be seized and taken in execution any lands and tene-
ments, or other real property, not being, at the time of such
seizure, to the knowledge of the person causing the same to he
taken into execution, the bona fide property of the person or
,persons against whom, or whose estate, the execution iz issued.
R.8.C, e. 164, 8. 92 and 95,

375. Unlawful dealings with gold and silver.—
Every one is guilty of an indietable offence and liable to two
years’ imprisonment, who—

{a) being the holder of any lease or license issued
under the provisions of any Act relating to gold or silver
mining, or hy any persons owning land supposed to contain
any gold or silver, by fraudulent device or contrivance
defrauds or attempts to defraud His Majesty,or any person
of any gold, silver or money payable or reserved by such
lease, or, with such intent as aforesaid, conceals or makes
a false statement as to the amount of gold or silver procured
by him; or _

(%) not being the owner or agent of the owners of min-
ing claims then being worked, and not being thereunto
authorized in writing by the proper officer in that behalf
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named in any Aet relating to mines in force in any Province
of Canada, sells or purchases (except to or from such owner
or authorized person) any quartz containing gold, or any
smelted gold or silver, at or within three miles of any gold
distriet or mining district, or gold mining division; or

(¢) purchases any gold in quartz, or any unsmelted or
smelted gold or silver, or otherwise unmanufactured gold
or gilver, of the value of one dollar or upwards (except from
such owner or authorized person), and does not, at the same

- time, execito in triplicate an instrument in writing, stating

the place and time of purchase, and the quantity, quality
and value of gold or silver so purchased, and the name or
names of the person or persons from whom the same was
purchased, and file the same with such proper officer within
twenty days next after the date of such purchase. R.S.C.,;
c. 164, ga. 27, 28, and 29.

Search warrant.}—On complaint in writing mads to any jnatice of the
county, distriet or place, by any person interested in any mining claim,
that minod gold or gold-boaring guartz, or mined or unmanufactured silver
or gitver ore, s unlawfully deposited in any place, or held by any person
eontrary to law, a general search warrant may be iszued by such justice, as
in the ¢ase of stolen goods, including suy number of places or persons
named in sueh eomplaint; aund if, upon sueh search, any such gold or gold-
bearing quartz, or silver or silver ore is [ound to be unlawfully deposited
or he¢ld, the justico shall make such order for the restoration thereof to the
iawful owner as he consliders right, Hec. 571.

The deeision of the justice in sueh case Is subject to appesal as in
ordinary cases coming within the provisions of Part LVIIL. See.571 {2).

#76. Warehousemen, etc., giving false receipts-
knowingly using the same,—Every one is guilty of an in;
dictable offence and liable to three years’ imprisonment, who—

{a) being the keeper of any warehouse, or a forwarder,
miller, master of a vessel, wharfinger, keeper of a cove, vard,
harbour orv other place for storing timber, deals, staves,
boards or lumber, enver or packer of pork, ov dealer in
wool, earrier, factor, agent or other person, or a clerk or
other person in his employ, knowingly and wilfully gives to
any person a writing purporting to be a reeccipt for, or an
acknowledgement of, any goods or other property as having
been reecived into his warehouse, vessel, cove, wharf, or
other place, or in any snch place ahout which he is employed,
or in any other manner received by him, or by the person
in or about whose business he is employed, before the goods
or other property named in such receipt, acknowledgment
or writing have been aetnally delivered to or reerived by
him az aforesaid, with intent to mislead, deceive, injnre

21-—QRTM, CODE.
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or defraud any person, .although such person .is then
unknown to him; or

() knowingly and wilfully accepts, transmits or uses
any such false receipt or acknowledgment or writing.
R.8.C, e 164, s T3~

377. Consignments on which advances made.—
Every one is guilty of an indictable offence and liable to three
years imprisonment, who — . :

(¢} having, in his name, shipped or delivered to the
keeper of any warehouse, or to any other factor, agent or
carrier, to be shipped or carried, any merchandise upon
which the consignee has advanced any money or given any
valuable security afterwards, with intent to deceive, defraud
or injure such consignee, in violation of good faith, and
withont the consent of such consignee, makes any disposi-
tion of snch merchandise different from and inconsistent
with the acreement made in that behalf between him and
such consignee at the time of or before such money was so
advanced or such negotiable security so given; or

(b) knowingly and wilfully aids and assists in making
such disposition for the purpose of deceiving, defrauding
or injuring such consignee.

2. Xo person commits an offence under this section who,
before muking such dispesition of such merchandise, pays or
tenders to the consignee the full amonnt of any advance made
thereon. R.8.C., c. 164, s. T4

378. Making false statements in receipts for prop-
erty under “The Bank Act.”—Every person is guilty of an
indictable offence and liable to three years’ imprisommnent who—

(2) wilfully makes any false statement in any receipt,
certificate or acknowledgment for grain, timber or other
goods or property which can be used for any of the pnr-
poses mentioned in The Bank Aet; or

(5) having given, or after any clerk or person in his
emplov has, to his knowledge, given, as having been Teceived
by him in any mill, warehouse, vesscl, eove or other place,
any such receipt, certificate or ackmowledgment for any
such grain, timber or other goods or property,—or having
obtained any such receipt, certificate, or acknowledgment,
and after having endorsed or assigned it to any bank or per-
son, afterwards, and without the consent of the holder or
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‘endorsee in writing, or the production and delivery of the
receipt, certificate or acknowledgment, wilfully alienates or
parts with, or does not deliver to such holder or owner of
such receipt, certificate or acknowledgment, the grain, tim-
ber, goods or other property therein mentioned. R.8.C.,
e 164, 5. 5.

Receipis given by any person in charge of loga or timber in transit from
tlmbar limits or other lands to their place of destination are covered by the
term ‘' warehousé reesipt '’ used in the Bank Act. Stat. Can. 1890, eh. 31,
- sae. 2 (d); Btat, Can. 1900, eh. 26, sec. 3,

~379. Innocent partners,—If any offence mentioned in
any of the three sections next preceding is committed by the
doing of anything in the name of any firm, company, or co-
partnership of persons, the person by whom such thing is
actually done, or who connives at the doing thereof, is guilty of
the offence, and not uny other person. R.8.C,, c. 164, 5. 76.

#80. Selling wvessel or wreck not having title
thereto.—Every one is guilty of an indictable offence and
liable to seven years’ imprisonment who, not having lawful title
thereto, sells any vessel or wreck found within the limits of
Canada. R.8.C, ¢ 81,5 36 (d).

Hreck.]—The term '‘wreck’’ ineludes the eargo, stores and tackle of
any vassel and all parts of a vessel separated therefrom, and alsc thé pro-
porty of shipwreeked persons.

381. Other offences respecting wrecks,—Every one
is guilty of an indictable offence and liable, on convietion on
indietment, to two years’ imprisonment, and on summary con-
viction before two justices of the peace, to a penalty of four
hundred dellars or six months’ imprisonment, Wlth or without
hard labour, who—

{a) secretes any wreck, or defaces or oblitcrates the
marks thercon, or uscs means to disguise the fact that it is
wreek, or inr any manner conceals the character thereof,
or the fact that the same is such wreck, from any person
entitled to inquire into the same; or,

(b) receives any wreck, knowing the same to be wreck,
from any person, other than the owner thereof or the
receiver of wreeks, and does not within forty-eight hours
inform the receiver thereof;

(¢) offers for sale or otherwise deals with any wreck,
knowing it to be wreck, not having a lawful title to sell or
deal with the same; or
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(@) keeps in his possession any wreck, knowing it to
be wreck, without a lawful title so to keep the same, for any
time longer than the time reasonably necessary for the
delivery of the same to the receiver; or

(e} boards any vessel which is wrecked, stranded or
in distress, against the will of the master, unless the per-
son s0 boarding is, or acts by command of, the receiver.

R.B.C, ¢ 81, s 37.

382. Offences respecting old marine stores.—Every
person who deals in the purchase of old marine stores of any
description, including anchors, cables, sails, junk, iron, copper,
brass, lead and other marine stores, and who, by himself or his
agent, purchages any old marine stores from any person under
the age of sixteen years, is guilty of an offence and liable, on
summary convietion, to a penalty of four dollars for the first
offence and of six dollars for every subsequent offence.

2. Every such person who, bv himself or his agent, pur-
chages or receives any old marine stores into his shop, premises
or places of deposit, except in the daytime between sunrise and
sunget, ig guilty of an offence and liable, on summary conviction,
to a penalty of five dollars for the first offence and of seven
dollars for every subsequent offence.

3. Every person, purporting to be a dealer in old marine
stores, on whose premises any such stores which were stolen are
found secreted is guilty of an indictable offence and liable to
five years’ imprisonment. R.B.C. c. 81, s. 85.

383. Definitions.—In the next six sections, the following
expressions have the meanlng assug’ned to them herein:

(@) The expression “ public department ? includes
the Admiralty and the War Department, and also any public
department or office of the Government of Clanada, or of the
public or eivil service thereof, or any branch of such depart-
ment or office;

() The expression “public stores” includes sll
stores under the care, superintendence or control of any
pubhc department as herein defined, or of any pérson in the
service of snch departmen{'

(¢) The expression “stores” includes all goods and
chattels, and any single store or article. 50-31 V., e 45,
8. 2.
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384. Marks to be used on public stores.—The foliow-
ing marks may be applied in or on any public stores to denote
His Majesty’s property in such stores, and it shall be lawful for
any public department, and the contractors, offices and work-
men of such department, to apply such marks, or any of them,
in or on any such stores:— '

Marks appropriated for His Majesty’s use in or on Naval, Military, Ordunance,
Barrack, Hogpital and Victualling Stores,

STORES, MARES,

Hempen cordage and wire rope. White, black, or eoloured thresds
laid up with the yarns and the
wire, respectively,

Canvas, fearnought, hammooks and A blue line in a serpentine form,
seamen’s bags,
Bunting. A double tape in the warp.
Candles. Blua or red cotton threads in each
wick, or wicke of red eotton,
Timber, metal snd other stores not The broad arrow, with or without
before enumerated. . the letters W.D. '

Marks appropriaied for igfe on stores, the property of His Majesty in the right
) of his Uovernment of Canada.

STORES, Mapgs, |

Publie stores. . ’ The name of any public depart-
: ment, or the word *‘ Canada,”’

either glone or in eombination

with aCrown or the Royal Arms.

385 Unlawfully applying marks to public stores.
—Every one is guilty of an indictable offence and liable to two
years’ imprisonment who, without lawful authority the proof of
which shall lie on him, applies any of the said marks in or on
any public stores. 50-51 V., e. 45, ¢, 4.

386. Taking marks from public stores.—Every one is
guilty of an indictable offence and liable to two years’ imprison-
ment who, with intent to conceal His Majesty’s property in
any public stores, takes out, destroys or obliterates, wholly or
in part, any of the said marks. 50-51 V., c. 45, 8. 5.

387, Unlawful possession, sale, etc., of public
stores.—LEvery one who, without lawful authority the proof
of which lies on him, réecives, possesses, keeps, sells or delivers
any publie stores hearing any such mark as aforesaid, knowing
them to bear such mark, is guilty of an indictable offence and
ligble on convietion on indictment to one vear’s imprisonment
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and, if the value thereof does not exceed twenty-five doliars, on .
summary conviction, before two justices of the peace, to a fine
of one hundred dollars or to six months’ imprisonment with or
without hard labour. 50-51 V., c. 45, ss. 6 and 8.

Right of search.]—Any constable or other peace officer, if deputed by any
public department, may, within the limits for which he is such constable oz
peace officer, stop, detain and seach any person ressonably suspected of having
or gonveying in any manner any publie stores defined in se¢, 383, stolen
or unlawtuily ebtained, or any vessel, hoat or vehiels in or on which there

is reason to suspect that any publie stores stolen or unlawfully obtained
may be found. See 570.

A conatable or other peace officer shall be deemed to be deputed within
the meaning of sec. 570 if he iz deputed by any writing signed by the person
who is the head of such department, or who iz authorized tosign documents
on behalf of such department. See. 570 (2}.

As to searching for stores near His Majesty’s ships see dec. 380,

Evidence.]-~In any prosscution, proceeding or trial under sections 386 to

_ 389 inclusive for offences relating to publie stores, proofthat any soldier, gea-
mah ormarine wag actually doing duty in His Majesty’s service shall be prims
faeie svidence that his enlistment, entry orenrolment hasbeen regular., Bee. .
709. If the person charged with the offence relating to public &tores
mentioned in article 387 was at the time at which the offence is eharged to
have been committed in His Majesty’s service or employment, or & dealer in
marine stores, or & dealer in old metals, knowledge on his part that the
stares to which the e¢harge relates bore the marks deseribed in section 384
shall be presumed until the eontrary is shewn. See. 7C9 (2).

388. Not satisfying justices that possession of
public stores is lawful.——Every one, not being in His
Majesty’s service, or a dealer in marine stores or a dealer in
old metals, in whose possession any public stores bearing any
such mark are found who, when taken or suromoned before two
justices of the peace, does not satisfy such justices that he came
lawfully by such stores so found, 1s guilty of an offence and
liable, on summary conviction, to & fine of twenty-five dollars;
and - '

9. If any such person satisfies such justices that he came
lawfully by the stores so found, the justices, in their discretion,
as the evidence given or the circumstances of the ease require,
may summon before them every person through whose hands
gnch storos appear to have passed; and
" 3. Fvery one who has had possession thereof, who does not
satisfy such justices that be came lawfully by the same, is liable,
on summary conviction of having had possession thereof, to 1
fine of twenty-five dollars, and in defanlt of payment to three
months’ imprisonment with or withont hard labour. 50-51 V.,
¢, 45, 8 9

" Bee note to see. 887,
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389. Searching for stores near His Majesty's
vesgels,—Every one who without permission in writing from
the Admiralty, or from gome person authorized by the Admiralty
in that behalf, ereeps, sweeps, dredges, or otherwise searches for
stores in the sea, or any tidal or inland water, within one
hundred yards from any vessel belonging to His Majesty, or in
His Majesty’s service, or from any mooring place or anchoring
place appropriated to such vessels, or from any mooring belong-
ing to His Majesty, or from any of His Majesty’s wharfs or
docks, victualling or steam factory yards, is guilty of an offence

“and liable, on summary conviction before two justices of the
peace, to a fine of twenty-five dollars, or to three months’ im-
prisonment, with or without hard labour. 50-51 V., c. 45, ss.
11 and 12.

See note to seo. 387,

390. Receiving regimental necessaries, ete,, from
soldiers or deserters.—Every one is guilty of an indietable
offence and liable on conviction on indictment to five years’
imprisonment, and on smumary conviction hefore twd justices
of the peace to a penalty not exceeding forty dollars, and not
Jess than twenty dollars and costs, and, in defanlt of payment,
to six months’ imprisonment with or without hard labour
who— _

(a) buys, exchanges or detains, or otherwise receives
from any soldier, militiaman or deserter any arms, clothing
or furniture belonging to His Majesty, or any such articles
belonging to any soldier, militiaman or deserter as are
generally deemed regimental necessaries accordmg to the
custom of the army; or

(b)) ecaunses the colour of such clothing or articles to he
changed ; or '

(¢) exchanges, buys or receives from any soldier or
rhilitiaman any provisions without leave in writing from
the officer commanding the regiment or detachment to which
such goldier belongs. R.8.C. c 169, ss. 2 and 4.

: 391. Receiving, etc, necessaries from mariners or
deserters.—Every one is guilty of an indictable offence, and
liable, on eonvietion on indietment to five vears’ imprisonment,
and on summary convietion before two justices of the peace to
a penalty not exceeding one hundred and twenty dollars, and
not less than twenty dollars and costs, and in default of payment
to six months’ imprisonment, who buys, exchanges or detains,
or otherwise receives, from any seaman or marihe, wpon any
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account whatsoever, or has in his possession, any arms or cloth-
ing, or any such articles, belonging to any seaman, marine or
deserter, as are generally deemed necessaries accofding to the
custom of the navy., R.S.C. c. 169, ss. 3 and 4

392 Receiving, etc,, a seaman’s property—livery
one is guilty of an indictable offence who detains, buys, ex-
changes, takes on pawn or receives, from any seaman or any
person acting for a seaman, any seaman’s property, or soliciis
or entices any seaman, or is employed by any seaman to sell,
exchange or pawn any seaman’s property, unless he acts in
ignorance of the same being seaman’s property, or of the person
with whom he deals being or acting for a seaman, or unless the
same was sold by the order of the Admiralty or Uommander-in-
Chief.

2. The offender is liable, on conviction on indietment to
five years’ imprisonment, and on summary econviction to a
penalty not exceeding one hundred dollars; and for a second
offence, to the same penalty, or, in the diseretion of the justice,
to six months’ imprisonment, with or without hard labour.

8. The expression “ geaman ”” means every person, not being
a commissioned, warrant or subordinate officer, who is in or
belongs to His Majesty’s Navy, and is borne on the hooks of any
one of- His Majesty’s ships in commission, and every person,
not being an officer as aforesaid, who, being borne on the hooks
of any hired vessel in His Majesty’s service, is, by virtue of any
Act of Parliament of the United Kingdom for the time being in
foree for the diseipline of the Navy, subject to the provisions
of such Act.

4, The expression “ seaman’s property ” means any clothes,
 slops, medals, necessaries or articles usually deemed to be

. necessaries for sailors on board ship, which belong to any
. seaman. '

5. The expression “ Admiralty,” means the Lord Iigh
Admiral of the United Kingdom, or the Commissioners for
executing the office of Lord High Admiral. R.8.C. e 171,
ss. 1 and 2,

393 Not satisfying justice that possession of sea-
man’s property is lawful,—Every one in whose possession
any seaman’s property is found who does not satisfy the justice
of the peace before whom he is taken or summoned that he
came by such property lawfully is liable, on summary convie-
tion, to a fine of twenty-five dollars. R.8.C. c. 171, 5. 3.
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394 Conspiracy to defraud.—Every one is guilty
an indictable offencs and liable to seven years’ imprisonment
who conspires with any other person, by deceit pr falsehood or
other fraudulent means, to defraud the public or any person,
ascertained or unascertained, or to affect the public market
price of stocks, shares, merchandise or anything else publicly
sold, whether such deceit or falsehood or other fraudulent means
would or would not amount to a false pretense as hereinbefore

defined. '

Congpiracy.] —A conspiracy consists not merely in the intention of two or
more, but in the agreement of two or more to do an unlawiul aet, or to do s
lawfnl act by unlawful means. So long as sueh a design rests in énteniion
only, it is not indietable., But where two agree to earry it into effect, the
vary plot is an act in itself and is the act of each of the parties, promise
against promige, actus contra aetnmmn, eapeble of being enforeed if lawful,
punishable if for a eriminal objeet or for the use of erimipal mesns,
Muleahy v. R. (1868), L.R. 3 H.L., Eng. & Ir. App. 306, 317, Arehbold’s
Crim. Evid., 21st ed, 1104, )

The conspiracy itself is the offence, and whether anything has heen done
in pursuance of it or not ig immaterial. R. v. Gill (1818}, 2 B. & Ald, 204;
R, v. Beward (1834), 1 A. & E. 706; . v. Richardpon (1834}, 1 M. & Rob.
402: R, v, Kenrick (1843), 5 Q.B. 48. -

The date mentioned in the indietment as the day when the conspiracy
took place iz net materisl, but in form some day before the Indictment
preferred, must be laid; evidence is not thereby precluded in respeet of an
earlier date. R. v. Charnock (1698), 12 Howard’s State Trials, 1397.

Evidence, ]It iz not necessary to prove that the defendants actually met
together and eoncerted the proceeding; it is suffieient if the jury are satisfied
from the defendants’ conduet sither together or severslly, that they were
acting in eoncert. R. v. Fellowes {1859), 19 U.C. R, 48, 58.

The jury may group the detached acts of the parties severally, and view
them as indieatibg a eoncerted purpose on the part of ali as proof of the
alleged sonspiracy, R. v. Connolly (1894}, 1 Can. Cr, Cas. 468 (Ont,),

When the existence of the common design on the part of the defendants .
has been proved, evidence is then properly receivable as againsi both of
what was said or done by either in furtherange of the common design. Ibid.

FEvidence is admissible of what was said or done in furtheranee of the
common design by & eomspirator not charged, as sgainst those who are
sharged, after proof of the existence of the common design on the part of the
defendants with such eongpirator. Ibid.

A conspiracy to defrgud is indietable, although the comapirators have
been unsucoessful in earrying ont the frand. E. v. Frawley (1894), 1 Can.
Cr. Cas, 253 (Ont.). i

Conspiracy to defrand is indietable although the object was to commit a
eivil wrong, and altbongh if carried out the aet agreed npon would not con-
gtitute a erime. R. v. Defries {1804}, 1 Can. Cr. Cas, 207 {Ont.}.

Any overt aet of conspiraey is to be viewsd as s renewal or continuation
of the original agreement msde by all of the conspirators, and, if done in
another jurisdietion than that in whieh the original concerted purpose was
formed, jurisdietion will then attach to aunthorize the trial of the charge in
such other jurisdiction. R. v. Connolly (1894), 1 Can, Cr. Cas. 488.
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The bare cousulting of those who merely deliberate in regard to the
propoged conspiraey, although they may not agree on a plan of aetion, & of
itgelf an overt act. Ibid.

One person alone eannot be guilty of & congpiracy, and if all the alleged
congpirators are prosecuted for such a conspiracy and all are acquitied hut
ong, the acquittal of the othersis the acquittal of that one also. 1 Hawkins
P.C. 448, But one person alone may be tried for a conspiraey, provided
that the indictment charged him with eonspiring with others who have not
appeared. Rex v. Kinnersley, 1 Str. 193, or who are sinee dead. Rex v.
Nicholls, 2 Str, 1227, 13 East, p. 412 {n}.

And it has recently been held in Ontaric, in & case uznder the Code, that
one conspirator may be indicted and eouvieted without joining the others,
although they are living and within the juriediction, R. v.Frawley (1894},
1 Can. Cr. Cas. 253 (Ont.).

A person was charged with conspiring with two others toobtain goeds by
false pretences from various iradesmen. During the tris]l a deputy chief
constable was called and asked with reference to a shop opened by one of
the persons charged who had pleaded guilty, ‘* Did you make inguiries as

_ to whether uny trade had been doue ¥’’ The anwswer was, ‘I did.”” He
was then asked, ‘* Did you as a result of sush enquiries find that any trade
had beern done ¢!’ and he answered, ‘*T did not.’’ It was held that the
evidence war merely hearsay and ma,drmsalble and the convmﬁon WES
quashed,. R. v, Baunders (1899}, 63 J.P, 150,

Partienlars of charge.]—Sec. 616 (sub-gee, 2}, prov1dea that '* Ko ecount
which charges any false pretences or any frand or any attempt or conspiracy
by fraudulent means, shall be deemed insnfficient because it does not set out

" in detsail in what the false pretences or the fraud or frandulent means con-

sisted: Provided that the court may if satisfled as aforesaid, order that the

* praseeutor shall furnish a particular of the above matters or any of them,

A eopy of the partieulars is to be given without charge to the aceused or
his golicitor and shail be entered in the record and the trial shall proeeedin
all respects ag if the indietment had been amended in cenformity with same.
Cr. Code 617, The court may have regard to the depositions, in defermining
whether a partienlar is reguired or not. Cr. Code 817 (2.

An indietment charging that two parties named did consplre by false
pretences and subtle means end devices to obtain from F. divers large sums
of money of the moneys of F., and to cheat and defraud him
thereaf was held good although the means of the alleged conspiracy were
not stated in detail. R. v. Kenriek {1843), 5 .B. 4¥. Lord Denman, C.J.,
in that ease said: *‘ There have not been wanting oeeasions when learned
judges have expressed regret that a charge so liftle ealeulated to inform a
defendant of ‘the faets intended to be proved upon him should he eongidered
by the law as well laid. All whe have watched the proceedings of courts
are aware that there is danger of injustice from calling for & defence against
Bo vague an seeusation, and judges of high authority have been desirous of
restraining its generslity within some reasonable bounds. The anecieat form,
however, has kept its place snd the expedient now employed in practice of
furnighing defendants with a particular of the acis charged upon them is
probably effectual for preventing surprise and unfair advantages.

Fenue, ]—The venne may be lnid either where the agreement way entered
into or where any overt act was done in pursuance of the common design.
R. v. Connolly (1894), T Can. Cr. Cas. 468 {Ont,}.

395. Cheating at play.—Every one is crullty of an
indictable offenec and liable to three years’ imprisonment who,
with intent to defraud any person, cheats in playing at any
game, or in holding the stakes, or in betting on any cvent.
R.8.C. e. 164, s 80,
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Cheating. |—To eonstitute the offence of cheating at common law it is
necessary to shew, (1) that the aet has been completed, (2) that there has
been injury to the individual. R. v. Vreones, [1891]1 Q.B. 360,

396. Pretending to practice witcheraft. — Every
one is guilty of an indictable offence and liable to one year’s
imprigonment who pretends to exercise or use any kind of
witcheraft, soreery, enchantment or conjuration, or undertakes
to tell fortunes, or pretends from his skill or knowledge in any
oceult or erafty science, to discover where or in what manuer
any goods or chattels supposed to have been stolen or lost may be
found.

Deception is an essential element of the offence of ‘‘undertsking to tell
fortunes °’ under sec, 386, and to uphold a eonvietion for that offence there
must be evidenee upon whieh it msy be reasonshly found that the aceused
wag agserting or represemting, with the iutention that the assertion or
ropresentation shonld be believed, that he had the power to tell fortunes,
with the intent in so ssserting or representing of deluding and defrauding
others. R. v.Marcott (1901}, 4 Can. Cr. Cas. 437 (C.A. Ont.).

The word ‘' undertakes,’’ as used in this section of the Code, implies an
assertion of the power to perform, snd a person undertaking to tell
fortunes impliedly asserts his power to tell fortunes and in doing 80 ia
sswerting the possession of & power which he does not possess and is
thereby practising deception, and when this assertion of power is used by
him with the intent of deluding and defranding others the offence aimed at
by the enactment is complete. Per Armour, C.J.0., in R. v. Marcott
(1901), 4 Can, Cr. Cas. 487; Penny v, Hanson (1887}, 18 Q.B.D. 478; R. v.
Entwistle, [189¢] 1 .B. 846; Monek v. Hilton, 2 Ex. D. 268,

The word ' pretend’ in itself imples that there was an_intention to
deceive and impose upon others. R. v. Entwistle, ex parte Jones (1898),
63 J.P. 423,

The mere undertaking to tell fortunes is an offence. A convietion
obtained upon the evidence of s person who was a decoy, but not a dupe
or g vietim, was afirmed. R. v, Milford (1890}, 20 Ont. R. 306.
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PART XXIX.

ROBBERY AND EXTORTIOX.
Seor.
397. Robbery defined.
398. Punishment of aggravated robbery.
895. Punishment of robbery,
400, Assault with intent to rob.
401, Stopping the mall.
402. Compelling execution of documents by force.
403. Sending letter demanding property with menaces.
404, Demanding with intent to steal.
408, Extorfion by certain threafs.
408. Eaxtortion by other threats.

397. Robbery defined.—Robbery is theft accompanied
with violence or threats of viclence to any person or property.
used to extort the property stolen, or to prevent or overcome
resistance to its being stolen.

Robbery at common law.]—'* Robbery is lareeny committed by violence,
from the person of one put in fear.’’—Bishop.

The following are some of the definitiens of this offence:—

Lord Coke. ‘' Robbsry is a felony by the common law, committed by a
violent assanlt upon the person of another, by putting him in fear, and tak-
ing from his person his money or other goodr of any value Whatsoaver "
3 Inst. 68.

Lord Hale, ‘‘Robbery is the felonious and violent taking of any money
or goods from the persen of another, pufting him in fenr, be the wvalue
thereof above or under one ghilling.’’ 1 Hale P.C. 532.

Hawkins. ‘'Robbery is a felonious and violent taking away from the
person of another, goods or money fo any value, putéing him in fear.” 1
Hawk, P.C. Curw, Ed. p. 212.

East. ‘A felonious taking of money or goods, to any value, from the
person of another, or in his presence, sgainst his will, by violence or putting
him in fear.’’ 2 East P.C. 707,

Blackstone, ‘‘The felonious and foreible taking, from the person of
another, of goods or money to any value, by violenes or putting him in fear.’
¢ Bl. Com. 242,

Lord Mansfield. ‘A felomous taking of property from the person of
ancther by foree.”” Rex v. Donolly, 2 East P.C. 715, 725.

The aet of violence,]—To econstitute robbery, there must be either some
aof of direet violenee, or some demonstration from which physics,l injury to
the person robbed may be reasonably apprehended. 2 Bishop's Cr. Law 967.

The fear of physical ill must come before the rehnqulshment of the pro-
perty to the thief, and not after; else the offence is not robbery. Rex v,



Parr XXIX. ROBBERY AND EXTORTION. (§ 397] 833

Harman, 2 Esst P.C. 738. The general doctrine is, that physical fores,
aetnal or apprehended, in taking property, is essential to constitute & erime
of this kind, 1 Bishop 430, And the injury may be, as just mentioned,
eithar setnal or apprebended.

N¢ sudden taking of a thing unawares from {he person, as by snatehing
any thing from the hand or head, is sufficient to constitute & robbery, unlers
some injury he done to the person, or unless there be some previous struggle
for the possession of the property. 2 East P.C. 708. DBut in the Inter
editions of Hawkins, it is said to be robbery ‘‘to spateh a basket of linen
guddenly from the head of ancther.”” 1 Hawk. P.C. Curw. Ed. 214, see, 9.
The true doctrine is, that such a suatehing will constitute robbery, provided
the arficle is 8o aftacked to the person or elothes as to create resistance,
however elight; not otherwise, . 2 Bishop 968, And where a wateh was
fastenad to a steel chain passing round the neck of its owner, one who
gnatehed it away, breaking the ehain, was held to be guilty of this offence.
‘“For the prisoner ¢onld not obtain the wateh at once, but had to overcome
the resistance the steel chain made, and actual foree was uged for the pur-
pose.’' Rex v. Mason, Russ. & Ry. 412. To snateh a pin from & lady’s
headdress, so violently as to rémove with it & part of the hair from the
place where it was fized {Rex v. Moore, 1 Leach, 4th ed. 835), or to force
an ear-ring from her ear (Rex v. Lapler, 1 Leach, 4th ed, 320, 2 East P.C.
557, 708}, is robbery; but not, t¢ snateh property merely from another’s
kand. Rex wv. Baker, 1 Leach, 4th ed. 290, 2 East P.C. 702; Rex v. Maec-
auley, 1 Leach, 4th ed. 287; Rex v. Hobins, 1 Lezeh, 4th ed. 290, note.

If the robber has, in any way, disabled his vietim, a simple taking then
from the person iz sufficient. And where & bailiff handeuffs his prisoner,
under pretence of condneting him the more safely to prison, but reslly for
the purpose of robbing him; then, if, having so disabled him, he takes
money from the prisoner’s pocket, the offence is robhery. Rex v. Gascoigne,
1 Leach, 4th ed. 280, 2 East P.C. 709. Ho also, if one seizes nnother by the
cravat, then forces him against the wall, then abstraets his wateh from his
pocket even without his knowledge, this graver form of iarcency is committed.
Commonweslth v, Snelling, 4 Binn. 379,

Apprehended violence,]—There is no need of setual foree to be employed
by the robber. If he aseaults one (1 Hale P.C. 533; 1 Hawk. P.C, Curw.
Ed. p. 214, see. 7}, or threatens him in such a manner as to create in his
mind a reasonable apprehension of bodily harm in ense ¢of resistence, the
taking iz robbery. 8o that, where money was given to a person ¢onneeted
with a mob in a time of riot, on his ¢oming to the house and begging in a
manner which implied menace if it were not given him, the getting of this
money was held to be robbery. Rexv. Taplin, 2 East P.C. 712. And where
fhe threst was to tear down corn apd the house, the giving under fear of
this threast was deemed sufficient to eomstitute the taker a robber. Rex v.
Simons, 2 Bdst P.C. 731. See Rex v, Gnosil, 1 Car. &P. 504, Even where
the danger was not immediate, but a threat was to bring a mob from a
neighouring town, in a state of riot, and burn down the prosecutor’s house,
and the progscuter parted with the goods through fear of this consequence,
which he believed would follow vefussl, but not otherwise from apprehension
of personal danger, the erime was held fe be eommitted, Rex v. Astley, 2
Esgat P.C. 729; Rex v. Brown, 2 East P.C. 731. The offer of money, less
then the value of the goods, will not make the act of taking less criminal.
Rex v. Bimons, 2 East P.C. 712; Rex v. Hpencer, 2 East P.C, 712,

To constitute robbery, under such eireumstanees mentioned in the Iast
section, the menace murt be of & kind te exeite reasonnble apprehension of
danger; nothing short will do. 2 East P.C. 718; 1 Hawk. P.C. Curw. Ed.
p. 214, see. 8. Moreover, though the danger need not be immediate and
the money need not he parted with instantly, yet the money must be delivered
and taken while the fear is on the mind, and not after {ime has elapsed,’
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egpecielly in the absence of the robber, for the fear to be removed. Long v.
The Btate, 12 Ga. 203; Rex v, Jackson, 1 East P.C, Add. XXI., 1 Leach,
4th ed. 183, note, 2 Ib. 618, note; 1 Hawk, P.C. Curw. Ed. p. 213, see. 1.
Lord Hale says: ‘‘If thieves come to rob A., and, finding little about him,
enforee him by menace of death to swear upon a book to feteh them a greater
sum, which he doth secordingly, this is a tuking by robbery, yet he was not
in confeience bound by such compalled oath; for the fear continuned, though
the cath bound him not.’’ 1 Hale P.C. 532.

Obtaining money from a woman by threat to aceuse her husband of an
indecent assault, is not robbery. Rex v. Edwards, 5 Car. & P. 518, 1
Moody & R, 257,

The taking,]—If the person assaulted merely drops the property, and the
agsailant is apprehended before he takes it up, his offence is mot robbery.
Rex v. Farrell, 1 Leach, 4th ed. 322, note, 2 East P.C. 557 ante, see. 701,
And, Lord Hale says, *‘if A.bave his porse tied to his girdle, and B. ugsanits
him to rob him, and in struggling the girdle breaks, and the purse falls to
the ground, this is no robbery; hecanse no taking., DBut if B. take up the
purse; or, if B, had the purse in his hand, and then the girdle break, and
atriving lets the puree fall to the ground, and never takes it up again; this
is & taking and robbery.’’ 1 Hale P.C, 533, referring to 3 Inst. 69; Dalt.
Juat., eh, 100; Cromp. 356. After the taking has been effected, the erime
is not purged by giving back the thing taken. 1 Hsle P.C. 533; Rex v. Peat,
1 Leach, 4th od. 228, 2 East P.C. §57.

It i3 no objection, that the person assaulted delivered with his own hand
the property to the sssailant, if the neeessary other ecircumstanees coneurred.
1 Hale P.C. 533,

Hince robbery is &n offence as well against the person as the property, the
taking murt be, in the language of the iaw, from the person. 2 Bishop 975.
But the person may be deemed te protect all things belonging to the individ-
ual, within a distanee, not easily defined, over which the influence of the
presence extends, ‘‘If a thief,”” says Lord Hale, ‘*come into the presence
of A.: and, with violenee and putting A. in fear, drives away his horse,
cattle, or sheep’”; he commits robbery. 1 Hale P.C. 533. The better
expresgion is, that a taking in the presence of an individual {of eourse, there
being a putting in fear) is to be deemed a taking from his person. IRex v.
Franees, Comyne 478, 2 Stra, 1015, Cas. temp. Hardw, 113, Fosier 125. In
robbery, it is sufficient if the property be taken in the presenee of the vwner;

_it nead not be taken immediately from his perscn, so that there be viclence
to his person or putting him in fear. As where one, Lhaving first assaulted
another, takes away his horsse standing by him; or having put him in fear,
drives his cattle out of his pasture in his presence, or takes up his purse
whieh the other in his fright had thrown into a bush, or his hat whieh had
fallen from his head. 2 East P.C. 707. **Or,”’ adds Hawkins, " robs my
servant of my money befors my face.”’ 1 Hawk. P.C., Curw. Ed., p. 214,
see, 5; Rex v. Fallows, 5 Car. & P. 508.

- The fear.]—Where there i no actual foree, there must be aetnal fear;
but, where there is actual foree, the fear 1y conclurively inferred by the law.
Rex v. Reane, 2 Laach, 4th ed., 816. And, within this distinetion, assanlts,
where thers is no actual battery, are probably to be deemed actual foree. 1
Bishop 317. Where neither this foree iz employed, nor any fear is excited,
there is no robbery, though there be rensonable grounds for fear. Rex v.
Reane, 2 Eaat P.C, 734, 2 Leach, 4th ed., 616. And see 2 East P.C. 663, 866,

Acvomplices.]—Hawkins observes: ‘*Insome cases a man may be said to
roh me, whare in-truth he never actuslly had any of my goods in his posses-
sion; as where I am robhed by several of one gang, and one of them only
takes my money; in which case, in judgment of law, every one of the
company shall be said to take it, in respeet of that enconragement which
they give to another, through the hopes of mutual assistance in their enter-
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prise; nay, though they miss of the first intended prize, and one of them
afterwards ride from the rest, and rob a third person in the game highway
without their knowledge, out of their view, and then return to them-—all are
guilty of robbery, for they came together with an intent to rob, and to assist
one anocther in so deing.’’ 1 Hawk. P.C., Curw. Ed., p. 213, see. 4. And
see Uode seos, 61-63,

398, Punishment of aggravated robbery.—Every one
18 guilty of an indictable offence and liable to imprisonment
for life and to be whipped who—

(a) robs any person and at the time of, or immediately
before or immediately after, such robbery wounds, beats,
strikes, or uses any personal violence to, such person; or

(b) being together with any other person or persens
robs, or assaults with intent to rob, any person; or

(¢) being armed with an oﬁ'ensive weapon or instru-
ment robs, or assaults with intent to rob, any person.
R.8.0. ¢ 184, 5. 34.

399 Punishment of robbery.—Every one who com-
mits robbery is guilty of an indictable offence and liable to
fourteen years’ impriscnment. R.B8.C. c. 164, s 32.

400. Assault with intent te rob.—Every one who
assaults any person with intent to rob him is guilty of an indiet-
able offence and liable to three vears’ imprisonment. R.8.C.
¢. 164, = 338.

Indictineni, ] —When the aomplete offence of robbery is charged but nst
proved and the evidence establishes an attempt to commit the offence, the
accused may he convieted of sueh s,ttempt and punished aecordingly. Bec.

" 711.  An assault with intent to rob is a form of attempt to rob. See, 64,

On & count for robbery the accused may be convieted of any offence ihe
eommisgion of which would be ineluded in the eommirsion of robbery and
which is proved; or he may be convicted of an attempt to commit any
offence s¢ ineluded. See. 713, An attempt to assault with intent to rob js
in itself an indietable offence. Hoc, 529.

When an attempt to commit an offence {s charged but the evidence
establishes the commission of the full offence, the sccused is nof entitled
to be acquitted, but the jury may conviet him of the attempt, unless the
eourt where the trial takes place, thinks fit in its diseretion to diseharge the
jury from giving any verdiet upon such trial and to direetsuch person to be
indieted for the complete offenee. Bec. 712, After a conviction for the
attempt the aecused is not lisble to be tried again for the offence which he
was charged with attempting fo commit, See. 712 (2). If a count for
asgault with intent to rob is joined with a eount for robbery the prosecutor
cannot proceed with both and is put to his eleetion. R.v. Gough (1831),
1 M. & Rob. 71, ’

It was formerly held that s prisoner eould not he convxeted of a common
aggault on an indietment for an mesault with intent to rob; R. v. Woodhali
{1872}, 12 Cox C.C. 240; R. v. Bandys (1844}, 1 Cox c.C. 8; but res. 713
abrogates that rule.
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Form of indictment.]--The indictment may be in the following form:—

*“ County of —— to wit; The jurors for our Lord the King upon their
onth presentthat A.B, on the —— day of — in the year of cur Lord 190—,
in and upon one J. N. did make an assanlt with intent the moneys, goods
and chastels of the said J. IN. from the person and against the will of bim
the raid J. N, then unlaw{ully and violently to sieal, take and earry away;
against the form of the Criminal Code (mec. 400) and agninst the pesce of
our Lord the King, his Crown and dignity,”’

With intent to rob him.]-——The English Larceny Aet, 1861, 24-25 Viet.,
eh. 96, sec. 40, which deals with this offence, omity the word *‘ him,’’ and
may possibly inciude the case of an assault upon A, with intent to rob B.,
but sueh would not be the case under the Code. .

Under a former English Aet, 7 Geo, ITI,, eh. 21, now repealed, which
made it felony for any person with an offensive weapon to assault any other
person ‘‘ with intent to rob such person,’’ acharge of assault with intent to
rob the oecupant of a carriage was held not eustainable on evidence that the
agsault was made upon the driver of the earriage only, without threats or
violenge to the ceeupant. R. v. Thomas {1784}, 1 Leach C.C. 350, 1 East
P.C. 417.

Evidence,]—Ag to what constitutes au assanlt, see sec, 258, An attempt
or threat, by any aet or gesture to apply forece to the person of ancther
without the laiter’'s consent is an assault, if the person making the threat
has, or eauses the other to believe upon reasonable grounds that he has,
present ability to effect his purpose. Bee. 258. ,

‘Whaere the defendant decoved the prosecutor into a house and chained
bim down to a seat, and there compelled him to write orders for payment
of money and for the delivery of deeds, and the papers on which he wrote
remained in his hands for Lalf an hour, hut he was chained sll the time,

" this was held not to be an assault with intent to rob. R. v. Edwards (1824},

6C, & P. 515, 521; R, v, Phipoe (1795}, 2 Leach 673, Such cases are now
provided for by see. 402, following sec. 48 of the English statute 24-25
¥iet., eh, 96, which was framed to meet such cases.

The evidence ou the charge usually proves sll the elements of a robbery
with the exeeption of the taking and earrying away.

Assaulting and threatening to eharge an infamous erime with intent
thereby to extort money, is an assault with intent to rob, K. v. Stringer
(1842), 2 Mood. C.C. 261, 1 C, & K, 188,

No actnal demand of money is required to make out the offence. R. v,
Trusty (1783), 1 East P.C, 418; R. v. Sharwin {1785), 1 Baat P.C. 421.

401, Stopping the mail.—Every one is guilty of an

" indictable offence and liable to imprisonment for life, or for

any term not less than five years, who stops a mail with intent
to rob or search the same. R.8.C. ¢. 35, & 81,

The expression ‘‘ msil’’ is to he interpreted by the Post Office Act,
R.8.0, 1886, ch. 36. Code sec. 4. That Act(sec. 2) deelares that * mail
ineludes every conveyance by which post letters are carried, whether it is
by land or by water.

402. Compelling execution of documents by force.
—ZEvery one is guilty of an indietable offence and liable to
imprisonment for life who, with intent to defrand, or injure,
by unlawfnl violence to, or restraint of the person of another,
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or by the threat that either the offender or any other person
will employ such violence or restraint, unlawfully compels any
person to execute, make, accept, endorse, alter or destroy the
whole or any part of any valusble security, or to write, impress
or affix any name or seal upon any paper or parchment, in order
that it may be afterwards made or converted into or used or
dealt with as a valuable security. R.S.C. c. 178, s. 5.
Asg to the origin of this section mee note to see. 400.

Valuable security.]—See definition of this term in see, 8 (ce). A doen-
went ag fellows:—‘I Lereby agres to pay you 100{ sterling on the 97th
inst. to prevent any action against me '’ has heen held to be a *‘ valuzble
gecurify.”” R. v. John (1875), 18 Cox C.C. 100.

403. Sending letter demanding property with men-
aces,—KEvery one is guilty of an indictable offence and liable
to fourteen years’ imprisonment who sends, delivers or utters,
or directly or indirectly causes to be received, knowing the cun-
tents thereof, any letter or writing demanding of any person
with menaces, and without any reasonable or probable cause,
any property, chattel, money, valuable security or other valu-
able thing. R.8.C. ¢ 178, 5. 1.

Form of indictment.}—The following form of indictment may be used:—

' County of ; 10 wit:—The jurors for our Lord the King upon their
oath present that J. 8. on the —— day of —— in the year of our Lord —
at the —— in the Cournty of , unlawfully did send (or delivered or
uttered and causged to be received) to one J. N, a certain letter {or writing)
directed to the said J, N, by the mame and desoription of Mr. J. N.,
demanding money (or & certain valuable security to wit, ete.) from the said
J.N. with menaces and without any ressonable or prohable cause, he the
said J. 8. then well knowing the contents of the said letter; and which said
letter is as follows, that is to say (here set ont the letter verbatim), against
the form of the Criminal Code {see. 403) and against the peave of our Lord
the King his Crown and dignity.*’

Inspection.]—In R. v. Harrie (1833}, 6 C. & P. 105, an order was made
that the letter be deposited in the hands of the Clerk of the Peace in order
that the defendant’s witnesses might inepeet it before the trial.

Sends, delivers, ete,]—Proof that the letter is in the defendant’s hand-
writing and that it came to the proseeutor by post is sufficient evidenoce that
the defendant sent it, R. v. Heming (1799), -2 East P.C. 1116; R. v.
Jepson (1798), 2 Bast P.C. 1115. Sending s letter to A, in order that he
may deliver it to B, iz & sending to B. if the letter is delivered by A, fo B.
R. v. Padde (1822), R, & R. 484 and the lesving a letter directed to A,
so that it may not only reaech A. but B. also and with the intent that it
should reach them both is & sending to B. if it reaches him; and it iz for
the jury to decide as to whom it was intended to reach. ' R. ¥. Carruthers
{1844), 1 Cox .C. 188; R, v. Grimwade {1844), 1 Den. C.C. 30, 1 Cox 85.

Hnowing the contenis therenf.]—The knowledge by the accused of the
eontents of the letter or writing is an essential ingredient of the offence in
all eases under this secfion. R. v. Girdwood (2776), 1 Leach 142. .
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The demand.]—A letter signifying an intention to impute a erime to the
party from whom it is attempted to obtain the property, in ease he does
Dot chocse to comply with the sender’s suggestion by delivering the
property, is a sufficient demond, R.v. Michael Rohingon (1796), 2 Leach
0.C. §60; 2 East’s P.C. 1,110. But a mere request without imposing any
ecnditions wonld not suffice. Ibid, And see sees. 405 and 406.

With menaces.]—The word “memnace’’ means ‘‘a threat or threatening;
the declaration or indieation of a disposition or determination to infliet an
evil; the indication of = probable evil or eatastrophe to come.’”’ The
waord as here used in the Code (similar to Imp. Larceny Act, 1861, 24 and
25 Viet., ¢. 96, 8. 44,) is to be given it natural meaning, and will include
menaces, or threats of a danger, by an aecusation of misconduet, though
of miseonduct not amounting to a crime, and is not confined to a threat of
injury to the person or property of the person threatened: Lord Russell
ir R. v. Tomlinson, [1883] 1 Q.B. 706, T08.

If the threat be to aceuge of a crime, it is no less an offence becauss the
person threatened was really guilty, for, if he was guilty, the aecuged
ought to have prosecuted him for it, and not have extorted money from
him. R. v. Gardner (1824}, 1 C. & P. 478,

i The threst must be of such s nature as is caleulated to overcome a firm
and prudent man, and to induee him from fear to part with his momney or
preperty. R. v. Southerton, 6 East 126, per Lord Ellenborough; but this
must be taken to refer to the nature of the demand itself, and not to the
gtate of mind of the party on whom it is made, and if the threatening
demand be of such B nature as is caleulated to affect a man of a reasonably
gound state of mind, the eourt will not enquire into the degres of nerve
passessed by the individual. R. v.Smith (1850}, 19 L.J. N.8. M.C. 80, 82,

Tn the mare recent ease of R.v. Tomlinson, [1895] 1 Q.B. 706, 710,
Mr. Justies Wills said. that the threat must mot be one that ought to
influenee nobody, and as persons who are thus praetised upon are not, ag
a rule, of average firmness, there should be given in practiee a liberal
eonsirdetion to the dootrine that the threat must be of a nature to operate
on & man of reasonably sound or erdinarily firm mind.

A threat or menace to exeeute a distress warrant which hLe had no
anthority to do is not of & character to exeite either fear or alarm, but may
be made with sueh gesture and demesnour, or with such other annecessarily
violent aets, or under such eircumstances of intimidation, as to have that
effect, and this should be decided by the jury. R. v. Walton {1863), 1
Lwigh & Cave’s Crown Cases, 288, 208,

It is not for the judge to say, as & matter of law, that the conduet of the
accused constituted a menace within the statute, and the jury should be
told that the guestion was whether the threats or words used were such as
would naturally and reasonably operate on the mind of a regsonahle man;
in other words, whether they would have such an effect on such a person
a8 to deprive him of his free volition and put a compulsion on him to aet
as he would not act otherwise. R. v. Tomlinson, [1895] 1 Q.B. 706, 709.

In Reg. v. MeDonald, 8 Man. R. 493, s case that was decided on the
provision of the eriminal law that is now found in this seetion, it was held,
following Reg. v. Southerton {1805), 6 East, 126, that sending a letter
threatening a prosecution for & breach of The Liquor License Act unless a sum
of money was paid, was not an offence within this section, beeause the thresnt
was not one that would be likely to overcome a man of an-ordinaril firm
abd prudent mind. But in the recent case of Reg. v. Tomlinson, 1895]
1 Q.B, 706, 18 Cox C.C.. 75, the Court, took s less restricted view
of the meaning to be given to the word * menaces’ in this gection than |
had been taken in previous cases. For this remson if was intimated in
R. v. Gibbons {1898}, 1 Can. Cr, Cas. at page 345, that when a case arises
again under section 408, it may be desirable to recomsider the decision in
Reg. v. MeDenald.
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Under this section what is made eriminal is the sending a letter
demanding money with menaces; and in these eases it must always be &
question of law, whether the menaces in the lotters sent are such Bs ars
contemplated by the statute. R, v. Gibbons (1808), 1 Can. Cr. Cas. at
p. 245, per Bain J. Under seetion 404, however, the offence is demanding
money or property with menaces with intent to siesal it. An essantial
element of that offence is the intent to stesl; and any mensee or threat.
that eomes within the senee of the word menace in its ordinary meaning,
proved to have heen made with the intent of stealing the thing demanded,
would bring the case within the section. For that reason it cannof be
determined as a gquestion of law, and withoitt reference to the eireumstances
of the particular case whether a demand for money with menaces is
within yeetion 404 or not. Ihid,

Without reasonable or probable cquse.]--The words *‘ without ressonsble
or probable cause’’ apply to the demand for the money and not to the
accusation threatened to be made (following R. v, Hamilton (1843), &
C. & K. 212, a prosecution under 7 and 8 Gac. IV., ch, 20, sec. 8, the
wording of which section is identieal with the words of Code sec. 403). R.
v. Mason (1874}, 24 U.C.C.P. 58,

On a charge of delivering a letter demanding property with menaces and
without reasonable or probable sause, the question asto whether the demand
was made without reasonable or probable cause is one of fact, and the onus
of proot is upon the progecution to prove the want of reasonable or probable
eause, R. v. Colline (1895), 1 Can. Cr. Cas, 48 (N.B.). i

The words ' without reasonable or probable canse ’! have reference to the
state of the prisoner’s mind when making the demand. R. v. Miard (1844),
1Cox C.C. 22; R. v. Chalmers (1867), 10 Cox C.C. 450,

If the money were actually due, the demand of same with menaees wonld
not some within the section. R. v. Johmsen, 14 U.C.Q.B. 56%; but see sec.
523. - A person who threatens to make an accusation with intent to extort
money is equally gnilty whether the acensation threatened was or was not.
true. .R. v. Richards {1868}, 11 Cox C.C. 43. . )

Property.]—As to mesning of this term zee see. 3 {z),
Valuable security. ] —See sec, 3 (ce).

404. Demanding with intent to steal.—Every one is:
guilty of an indietable offence and ligble to two years’ imprison-
ment, who, with menaces, demands from any person, either
for himself or for any other person, anything eapable of being-
stolen with intent to steal it. '

Demum;ar.]—Tha eourts do not quash indietments for extortion but leave
the defendant to demur, R.v. Wadsworth (1694),5 Mod. 13; B. v. Tisdale
and snother (1860), 20 U.C.Q.B, 272, :

Evidence.]—A demand of money frem a hotel keeper under threat of
proseeution for selling intoxieating lignor in prohibited honrs contrary to a
Liquor License statute if the demand be not eomplied with, may eonstitute
the offence of demanding money witk menaces, *‘with intent to steal th
same.”’ R, v. Gibbons (1888), 1 Can. Cr. Cas. 340 {Man.), :

Bueh & threat of prosecution made te a licensee, who to the knowledge of
the prisoner had heen proviously convieted of an offence under the Liguor
License laws and who was therefore liable to eancellation of his licenee, as
well a8 to heavy penalties, is such a threat as is calculated to do him harm
and as would be likely to affect any mgn in a sound and healthy state of
mind, and any such threat is an illegnl menace. Ibid.

*



340 [§ 405] CriMixaL CODE.

Demanding with menaees money actually due ig not 8 demand with
intent to steal, Where prisoner who owned a house deserted his wife, who
in his ahsence rented the house to P., and on returning demeanded the rent
with menaces from P., who had in the meantime paid it over to the wife, it
wag held that If ke had sueceeded in inducing P. thus to pay him the rent
he elaimed he never could be held to have stolen that money from him, and
that his demanding it with thresats under such circumstances eould not be
held to have been a demand with intent to steal. R. v. Johnson {1857),
14 U.C.Q.B. 589. See, however, see. 523, as to the offence of intimidation.

Two or more persons may be jointly convieted of exiortion when they
act together and concur in the demand. Two defendants sat together as
magistrates and one illegally exacted a sum of money for justice’s fees for
his discharge from a person chsarged before them with a felony, against
whom they found no evidenee. The ether justice made no aobjection. Tt
was held they might be jointly convieted. R. v. Tisdala {1860), 20 U.C,
Q.B, 272,

¥or the purpose of proving the °'intent to steal’’ it is suffleient if an
inférence of such intent is dedueible from the ascts and conduet of the
prisoner as shewn by the evidence. The question of “intent to steal’’ is
cne entirely for the jury, and eannct be determined a8 R question of law by
the judge. E.v. Gibborps (1808}, 1 Can. Cr. Cas, 340 (Man.).

To demand and obtain possession of goods from a debtor for the purpose
of holding them as security for & dabt actually owing, is not a demand with
menaees made with ** fntent to steal,’” although susch possersion is obtained
by means of an unjustified threat of the debtor’s arrest made by the eredi-
tor’s agent without any honest belief that the debtor was liable to arrest.

R. v, Lyon (18988}, 2 Can. Cr, Cag. 242 {Ont.]}.

405. Extortion by certain threats,—Every one is
guilty -of an indictable offence and liable to fourteen years’
imprisonment who, with intent to extort or gain anything from
any person—

(@) accmses or threatens to accuse either that person or
any other person, whethor the person accused or threatened
with accusation is guilty or not, of

(i) any offence punishable by law with
death or imprisonment for seven years or more;

(ii.) any assault with intent to commit 2
rape, or any attempt or endeavour to commit a
rape, or any indecent assault;

(iii.) carnally knowing or attempting to know
any child so as to be punishable under this Act;

(iv.} any infamous offence, that iz to say,
buggery, an attempt or assault with intent to
commit buggery, or any unnatural practice, or
incest; .

(v.) counselling or procuring any person to
commit any such infamous offence; or
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() threatens that any person shall be so accused by any
other person; or

(¢} causes any person.to receive a document contain-
ing such acensation or threat, knowing the contents thereof;

(d) by any of the means aforesaid compels or attempts
to compel any pergon to executs, make, accept, endorse,
alter or destroy the whole or any part of any valuable secur-
ity, or to write, impress or affix any name or seal upon or to
any paper or parchment, in order that it may be afterwards
made or converted into or used or dealt with as a valuable
security. R.S.C. c. 173, 8. 8, 4, 1 and &.

The aceusation need not he one made or to be made before a judieial
tribunal; a threat to charge before any third person is suffieient. R. v.
Robingon (1837), 2 M. & Rob. 14,

* It i8 immaterial whether the prosecutor be inmocent or guilty of the
offence imputed to him if the aceused intended to extort money. R,
v. Richards (1868}, 11 Cox C.C. 43; R. v. Gardner {1824}, 1 C. & P. 470,

Although the proseeutor may be eross-examined gs to his guilt of the
offence imputed to Lim with a view to shake his credit, yet no evidence will
be allowed to be given by another witness even in cross-examinstion to
prove that the proseentor was guilty of that offence. R, v, Cracknell {1866},
10 Cox C.C. 408.

Where an information for rape or other offence under sec, 405 is Iaid with
the aole intent to extort momney or property from the person agsainst whom
the charge iz made, the informant thereby ‘' accuses’’ such person with
intent to extort or gain momething from him under see, 405; and eommils
an indietable offence thersunder. R. v. Kempel {1500}, 3 Can. Cr. Cas,
481 (OQnt.).

A erime punishable by law with imprisonment for seven years or more
mesns a erime the minimum punishment for which is seven years; and the
section does mot apply where no minimum term of imprisonment is pre-
seribed, R. v. Popplewell (1890}, 20 Ont, R, 303,

I# a person has been indieted for an offence or is in custody therefor ifis
not an offence under this seetion to threaten to procure witnesses to prove
the charge. Archbold Cr, Pl, (1800), 505,

Vahsabie securify. ]—For the statutory definition of this term see sec.
3(C.C.). .

406. Extortion by other threats,—Every one is guilty
of an indictable offence, and liable to imprisoument for seven
years, who —

(@) with intent to extort or gain anything from any
person accuses or threatens to accuse either that person or
any other person of any offence other than those specified in
the last section, whether the person accnsed or threatened
with accusation is guilty or not of that offence; or

" (B) with such intent as aforesaid, threatens that any
person shall be so accused by any person; or

(¢) causes any person to receive a document contain-
ing such accusation or threat knowing the contents thereof;
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or :

(d) by any of the means aforesaid, compels or attempts
to compel any person to execute, make, accept, endorse,
alter or destroy the whole or any part of any valuable secur-
ity, or to write, impress or affix any name or seal upon or
to any paper or parchment, in order that it may be after-
wards made or converted into, or used or dealt with as a
valuable security.

The ‘‘offence !’ to ascuse, or threaten to accuse, a person of which with
intent to extort or gain anything from him iz here made an indietable offence,
need nof be an offence under the Code or other Dominjon law, but may be
an offence under s provineial law, ér. ¢r. an offence under g Liguor License
Aot. R. v. Dizon {1895), 2 Can. Or. Cas, 589 (N.8.}.

Where, in a charge of sending a threatening lefter to a person with
intent to extort money, it is proved that the aceused had stated that he had
written & letter to such person, and that he had stafed its purport in language
to the like effect as the threatening letter, it is not error for the eourt
te admit the threatening letter in evidence without further proof of the
bandwriting, and to submit to the jury for compatison with an exhibit,
already in evidense, admittedly written by the sceused. A jury may pro-
perly make a comparison of doubtful or disputed handwriting, and draw
their own conclusion as to its authentieity, if the admittedly genuine hand-
writing and the disputed handwriting are both in evidence for some pur-
pose in the case, although no witness was called to prove the handwriting
‘n{%‘be jltha same in both. R. v.Dixon(Ne. 2} (18¢7), 3 Can. Cr. Cas. 220,

8. .



Psrt XXX, BurcLARY, ETC. [§ 407] 343

407.
408,
409.
410.
411,
418.
418
314
415.
418.
417,

418,

PART XXX.

BURGLARY AND HOUSEBREAKING.

Definition of dwelling-house, etc.

Breaking place of worship and committing offence.

Breaking place of worship with intent to commit offence.

Burglary defined.

Housebreaking and committing an indictable offence.

Housebreaking with intent to commit an indictable offence.

Breaking shop and committing an indictable offence.

Breaking shop with intent to commit an indictable offence.

Being found in dwelling-house by night.

Being found armed with intent to break a dwelling-house.

Being disguised or in possession of housebreaking instru-
ments.

Punishment after previous conviction.

407, Definition of dwelling-house, ete.—In this

part the following words are used in the following senses:

(a) “Dwellinghouse” means a permanent hbuilding

the whole or any part of awhich is kept by the owner or occu-
pier for the residence therein of himself, his family, or
gervants, or any of them, although it may at intervals be
unoceupied ;

(i.) a building occupied with, and within the
same curtilage with, any dwelling-house shall be
deemed to be part of the said dwelling-house if
there is between such building and dwelling-
house a communication, either immediate or by
means of a covered and inclosed . passage, lead-
ing from the one to the other, but not other-
wise; _ '

() to “break ” means to break any part, internal or
external, of a building, or to open by any means whatever
(including lifting, in the case of things kept in their places
by their own weight), any door, window, shutter, cellar-flap
or other thing intended to cover openings to the building,
oT to give passage from one part of it to another;
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(i.) an entrance intoabuilding is made
as soon as any part of the body of the persom
making the entrance, or any part of any instru-
ment used by him, is within the building;

(ii.) every one who obtains entrance into any
brilding by any threat or artifice used for that
purpose, or by collusion with any person in the
building,” or who enters any chimney or other
aperture of the building permanently left open
for any necessary purpose, shall be deemed to
have broken and entered that building. R.S.C.
¢ 164, s 2,

, 408. Breaking place of worship and commiting
offence,—Every one is guilty of an indictable offence and
lisble to fourteen years’ imprisonment who breaks and enters
any place of public worship and commits an indictable offence
therein, or who, having committed any indictable offence
therein, breaks out of such place. R.8.C. o, 164, 5. 85.

409. Breaking place of worship with intent to
" eommit offence.—Every one is guilty of an indictable offence
end liable to seven years’ imprisonment who breaks and enters
any place of public worship, with intent to commit any indiet-
able offence therein. R.S8.C. c. 164, 5. 42.

( Amendment of 1900.)

410. Burglary defined.—Every one is guilty of the
indictable offence called burglary, and liable to imprisonment
for life, who—

(a) breaks and enters a dwelling-house by night with
intent to commit any indictable offence therein; or

(&) breaks out of any dwelling-honse by night, either
after committing an indictable offence therein, or after
having entered such dwelling-house, either by day or by
night, with intent to commit an indictable offence therein.

R.5.C. e. 164, 5. 37.

2. Every one convicted of an offence under this section who,
when arrested, or when he committed such offence, had upon his
person any offensive weapon, shall, in addition to the imprison-
ment above preseribed, be liable tq be whipped.
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Breaks and enters a dwelling house.]—Some violenee iz necessary to
constitute the actual breaking of & housse, though very slight viclence is
ROCEHSATY. .

1f one unlatches a door, opens & window when fastened, or raises it when
shut, but being without any fastening, pute back s losk or a bolt, or picks
a lock with b falae key, takes s pane of glass out of the window, either by
taking out the nails or other fastening, or by drawirg or bending them baek,
or by unlcosing any other fastening, either to doors ¢r windows, whieh the
owner has provided, all these are burglarions breakings. But where & pane
of glass had been cut or cracked for a month, but there was no opening or
hole whatever, az every portion of the glass remained exactly in its place,
and the prisomer was both seen and hkeard to put his hand through the
glasg; this was held a suffleient breaking. 1 Ruesell, by Greaves, 787;
Rex v. Bird, 9 Carrington & Payne 44; per Bosanquet, J. Bo where a
window, opening upon hinges, is fastened by a wedge, so thai pushing
against it will open it, if such window he forced open by pushing against it,
there will be a puffleient breaking. 1 Ruseell, by Greaves, 787,

Entrance by threat, artifice or collusion.]—If there be no aociual breaking
there must be a breaking by construction of law, as where any one by fraund,
conspirsey, or fhreats, procure the deor of a dwelling house to be opened to
him,

** Thieves come with a pretended hue and ery, and require the sonstable
to go along with them to search for felons, and whilst he goes withk them
" into a man’s house, they bind the constable and dweller, and rob him, this
is burglary.’”” Coke, 3 Inst. 64; 1 Hale P.C. 552. ‘‘This,’’ says Hals,
‘*happened in Blackfriars, 1664, where thieves, pretending that A. har-
boured iraitors, called fhe constable to go with him to apprebend them, and
the constable entering, they bound the eonstable and robbed A., and were
executed for burglary, and yet the owner opened the door of his own ascord
to the constable.’’ 1 Hele 553; Crompton 22a.

‘Where divers persons came to a house with intent to rob it, and knoeked
at the door, pretending to have businese with the owner, and being by that
meang let in, rifled the house, they were found guilty of burglary, 1
Hewking P.C., eh. 38, see. 5.

Lo Mott’s case wag thus: *‘ Thieves eame with intent to vob him, and fing-
ing the door locked up, pretended they eame to speak with him, and, there-
upon, a maid servant opened the doer, and they eame in and robbed him,
and thie being in the night time, this was adjudged burglary, and the
. pergons hanged; for their intention being to rob, and getting the door open
by false pretence, this was in fraudem legis, and so they were guilty of
burglary, though they did not astuslly break the house; for this was in law
an actual breaking, being obtained by fraud to have the door opened; as if
men pretend a8 warrant to a constable, and bring him along with them,
and under that pretence rob the house, if it be in the night, this is
burglary.’’ Le Mott’s ease, Kelyng 42,

** Nor were those less guilty,’’ says Hawking, *‘ who, having a design to
rob a house, took lodging in it, and then fell on tha landlerd and robbed
him; for the law will not endure to have its justice defrauded by such
evhsions.'’ 1 Hawkins P.C,, eh, 38, see. 5.

‘¢ At the jail delivery in the Old Bailey, 10th of October, 1666, Thomas
Cassy and John Cotter were indicted for robbing William Pinkney, a gold-
smith, by the Temple Bar, in his honse near the Highway, in the night-
time, and stealing geveral parcels of plate and other things from him, And
they were also indicted for the same offence for burglary, for breaking his
honge in the night, and stealing his plate, and on both these indictments
they wers arraigned and tried; and uponr the evidenee the case appeared to
be, that Cotier was a lodger in the house of the said Pinkney, and knowing
that he had plate and money to a good value, he combined with the afore-
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gaid Cassy, and one John Barrington, and Gerrard Cleashard, and they
three contrived, that one of these three should come as servant to the other
to hire lodgings there for his master and another gentleman; and Cotter
told them that Pinkney was one who econstantly kept prayers every night,
and they comtd not have so good an opportunity to surprise him as to desire
o form in prayer with him, and at that time to fsll on him and his maid,
there being no other company in the house; and aceordingly one of them
eame on Saturday in the afternoon and hired lodgings there, pretending it
to De for his master and another gentleman of good quality, and abont eight
o’elock at night they all eame thither, two of them being in very good habit,
and when they were in their ehamber they sent for ale, and desired Pinkney
$o drink with them, which he did; and whilst they were drinking, Cotter
came into his ledging, and they, hearing one go up stairs, asked who it
.wag, and Pinkney told them it was an honest gentleman, one Mr. Cotter,
who ledged in the house, and they desired to be sequainted with him, and
that he might be desired to come to them; and, thereupon, Pinkney sent
his maid to let him know the gentlemen desired to he acquainted with him,
to which Cotter sent word it was late, the next day was the Sabbath, and he
desired to be private, and thereupon these persons told Pinkney they had
heard he was a religious man, and uged to perform family duties, In which
they desired to join with him; at which Pinkney was very well pleased that
he had got sueh religious persons, and so called to prayers, snd while he
gat at his devotion they rose up and bound him and his servant, and then
Cotter eame to them and shewed them where his money and plate lay, and -
they ransacked the house, and broke open the several doors and cupboards
fixed to the house; and upon this evidence it was held that the entrance
into the house being gained by fraud, with an intent to reb, and they making
use of this entranece, thus frandulently obtained, as in the night-time, to
bresk open doors, ete., this was burglary. Cassy and Cotter’s cage,
Kealyng 62.

Ann Hawkins was indieted for burglary, and, upon evidence, it appeared
that she was aequainted with the house, and knew the family were in the
eountry. That meeting with the boy who kept the key, she desired him to
go with her to the house, and, to induce him, promised him & pot of ale.
The boy accordingly went with her, opensd the door, and let her in. She
then sent the boy for the pot of ale, robbed the house, and went off. This
being in the night-time, Holt, C.J., Traey and Bury, adjndged it to be elearly
burglary in the woman, for she prevailed with the boy, by fraud, to open
gua door with intent that she might rob the house, Hawkins’ ease, 2 Easgt

,C. 485, .

In The State v. Henry, 9 Iredell 463, it was held that there cannot be a
constrnetive breaking by entiecing the owner ont of his house by fraud and
eireamvention, and thus indueing him to open his door, unless the entry be
immediate, ot in so short & tima that there is no opportunity for the owner
or his fanily to refasten the doof. Tn fhat case, the owner was decoyed to
a distance from hiz house, leaving his door unfasfened, and it was not
fagtened by his family after his departure. A{ the expiration of fen or
fifteen minutes, the prisoner entered the house, by npening the unfastened
door, with intent to eommit a felony. Held, that this was not burglary.

80 o persuade an innocent agent, sither under eolour of right or on any
other exeuse, or to incite a child under years of diseretion, to open the door
of another man’s dwelling-house in the night-time, and thenee bring out
goods, would be burglary in him that should thus persnade, although he
take no part himself in the transaction; but the agent or the child, by
reason of its tender years, wouid stand excused. ‘‘If A.,’’says Lord Hale,
*' being B man of fuil age, takes & child of seven or eight yesrs old, well
instracted by him in this villanous art, as some such there be, and the child
goes in at the window, takes. goods out, and delivers them to A., who car-
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ries them away, this is burglary in A., though the child thai made the antry
be not guilty, by reascn of his mfancy ‘7 1 Hale P.C. 555,

‘‘So if the wife, in the presence of her husband, by his threats or
coercion, breaks and enters in the house of B. in the mght thm is burglary
in the husba,nd though the wife, that is the immediate setor, is execused by
the evercion of her husband.’” 1 Hale P.C., 556; 3 Grﬂeuleaf Ev, gee. T,
note, :

Hawkins compares the case of a servant letting in s thief at night with
that where many act in cencert, and although some of the party keep watch
at a distance, they are, by eonstruetion of law, squally guilty of breaking
and entering the dwelling-house a8 those who actually break and enter.
‘*1f i certain that in some cases ome may be guilty of burglary who never
made en aetual entry at ell, a5 where divers come to .commit a harglary
together, and some stand to wateh in adjacent places, and others enter and®
rob, ete., for in all such cases the aet of one is, in judgment of law, the aet
of all. And upon the like ground, it seems diffienit to find a reason why &
servant, who confederating with & rogue, lets him in to reb a house, efe.,
ghould not be gnilty of burglary as mueh as he, for it is cléar that if the
servant were oui of the house, the entry of the ¢ther would be adjudged o
be his alse, and what ditfersnce is there when he iy in the house.’” Haw-
king P.C., eh. 38, soes. 8, 9.

East, 2 P.C. 446, and Blackstone have adopted the reascmng of Haw-
king, ‘*If & sarvant ! says the latter {4 Com. 227), ‘‘conspires with a
robber, and lets him into the house by night, this is burglary in beoth, for
the servant is doing an unlawful set, and the opportunity afforded him of
doing it with greater ease rather aggravates than exteruates the guilt.’?

This, too, was the ground upon which the Judges bazed their decision in
Cornwall’s ease, although the point raised at the trial, and which caused
the doubt in the minds of the judges who tried the ca.sa was the fact that
the sarvant did not go out with the prisoner after letting him out of the
house., The case is reported in Strange, ' Joshua Cornwall was indieted,
with snother person, for burglary, and upon-the evidenee it appearad that
he was a servant in the house where the robbery was gommitted, and in the
night-time opened the street door and let in the other prisoner, and shewed
him the sideboard from whenee the other prisoner tock the plate; then the
defendant opened the door and let him out, but the defendant did not go
out with him, but went to bed. Upon the trial before Lord C.J. Raymond,
Raymeond, J., Dennison, J., and Baron Comyns, at the Old Bailey, it was
doubtad whether this wasz burglary in the servant, ke not going out with the
other; and it being laid down in Hale, P.C, 81, Dalton 517, that it is nof
burglary in the gervant, the judges ordered it to be found specially. And
afferwards, at a meeting of all the judges at Sergeant’s Inn, they were all .
of opinion that it was burglary in both, and not to be distinguished from a
case which had often been raled, and aliowed in the same page in Hale,
that if one watehes st the street end while the other goes in, it is burglary
in all; and upon report of this opinion the next sessions, the prisoner was
exeented.’’ Cornwall’d case, 2 Strange 581.

It was formerly eonsldered doubtful how far it might be considered as a
breaking, if a servanf, acting in confidence, and with the assent of hLis
magter, let robbers in by agreement with them to steal, but in truth with a
view fo their apprebension. 2 East P.C. 486, 494; but the guestion was
gettled in Regina v. Johnson, Carrington & Marshman 218, where it was -
held that if & servant pretending fo sgree with o robber, open the door and
let him in, for the purpose of detecting and apprehending him, this was no
burglary, for the door was lawfully open. Roscoe Crim. Ev. 345.

There may also be a breaking in law where, In consequence of violence
" commenced or threatened, in order o obfain an entrance, the owner, either
from apprebension of the force, or with a view more effectually to repel it,
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opens the door, through which the robber enters. 2 East P.C. 486; Haw-
king, e¢h, 38, sec. 4. Although the door was literally opened by one of the
family, yeb if such opening proeseded from the intimidations of those who
ware without, and from the foree whioh had been used, knoeking at and
breaking the windows, calling out and insisting upon the deor being
opened, and firing of guns; if under these cireumstances the persons within
were indueed to open the dooz, it was as much a breaking by those who
made use of steh intimidations, to prevail upon them go to opem if, as if
they bad aetually burst the door open., Rex v, Bwallow (1813}, 1 Rusuel)
792, :

Buf if u'pon 8 bare assault upon & house, the owner fling out his money,
it is no burglary. 1 Hewkins 38, sec, 3; though, if the money were taken
up in the owner’'s presence, it would be robbery. 2 East P.C. 486; 1 Rus-

- gell 783,

{b) Breaking out of dwelling -house after committing indictable affence there-
tn.]—In their Fiftk Report the English Commissioners on Criminal Law made
the following remarks on burglary, by breakivg out of a dwelling-house:
** By the statute 12 of Queen Anpe, statute I, ¢h,7 (now repealedby 7 and 8
of Geo.IV,, ¢k, 27, and re-enscted by eh.29 of the samé statute), the erime
of burglary was extended to the case of an offender, who, having committed
a felony iu & dwelling-house, or having entered therein with intent to com-
mit & felony, afterwards broke out of sueh dwelling-house in the night-time.
This extension does not, we think, rest upan any just principle. After a
feleny has been committed within the dwelling-house, the offence is not in
reality aggravated by lifting the lateh of the door, or the sash of a window,
in the night-time, in order to enable the offender to escape. A breaking
out, indeed, may be an innoeent act, as it may be eommitted by one
desirons of retiring from the further prosecution of a crime; and the
extension of the law of burglary to such a eage is not werranted by the prin-
ciples upon which the law is founded, inasmueh as & eireumstanee not
essentinl to the guilt of the offender, or the mischief of the get, is made
deeply essential to the erime, It iz ineffectual, even with a view to the
objeet proposed ; the pretext for the convietion faile in the absence of a
bresking out, whieh iz s casoal and unecertain ecirenmstance.”’

. By night.]—The expression ‘* night ’’ is deelared by sec. 8 (g} to menm
the interval between O p.m. and 6 a.m.

(2)— Having offensive weapon.]—See definition of the expression ** offen-
sive weapon '’ in sec. 3 {¥).

411. Housebreaking and committing an indictable
offence.—Every one is guilty of the indictable offence called
housebreaking, and lable to fourteen years’ imprisonment,
who—

(a) breaks and enters any dwelling-house by day and
egommits any indictable offence therein; or

(8) breaks out of any dwelling-house by day after hav-
ing committed any indictable offence therein. R.B.C. e
164, 5. 40. '

Housebreaking.]—The prineipal &istinetion between this offence, as
declared in thig aod the following section, and the offence of burglary, is
that housebreaking is usnally applied to the offence commitfed by day and
burglary to that committed by night. Bui if it be proved on an indietment
for househreaking that the offence was committed by night, i.e., between &
p.m, and 6 6.m. {see. 3 (7)) and that it is therefore burglary the defendant
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may notwithetanding be conviefed of housebresking. R. wv. Robinson
(1817), R. & R. 821,

412. Housebreaking with intent to commit an
indietable offence.—Every one is guilty of an indietable
and liable to seven years’ imprisonment, who, by day, breaks
and enters any dwelling-house with intent to commit any indict-
able offence therein. R.8.C. ¢. 164, 5. 42,

413. Breaking shop and committing an indietable
offence.,—Every one is guilty of an indictable offence and
liable to fourteen years’ imprisonment who, either by day or
night, breaks and enters and commits an indietable offence in
a school-house, shop, warehouse or counting-house, or any build-
ing within the curtilage of a dwelling-house, but not so con--
nected therewith as to form part of it under the provigions
hereinbefore contained. R.8.C. c. 164, s 41,

414. Breaking shop with intent to commit an in-
dictable offence,—Every one is guilty of an indictable offence
and liable to seven years’ imprisonment who, either by day or
night, breaks and enters any of the buildings mentioned in the
last preceding section with intent to commit any indictable
offence therein. R.8.C. e 164, 5. 42

It ie not necessary that an indictment which sufficiently deseribes that
whiek is by statute an indietable offpnica should conelude with the words
‘“against the form of the statute in sueh ease made and provided, and
against the peace of Our Lord the King, his Crown and dignity.’”” R.v.
Doyle (1894), 2 Can. Cr. Cas. 335 (IN.8.).

415. Being found unlawfully in dwelling house by
night,—Every one is guilty of an indictable offence and liable
to seven years’ imprisonment who unlawfully enters, or is in,
any dwelling-house by night with intent to commit any indiet-
able offence therein. R.8.C, ¢. 164, & 389.

416. Being found armed with intent to break a
dwelling-house.—Every one is guilty of an indictable offence
and liable to seven years’ imprisonment who is fonnd—

(@) armed with any dangerous or offensive weapon or
instrument by day, with intent to break or enter into any
dwelling-house, and to commit any indictable offence
therein; or

(b) armed as aforesaid by night, with intent to break
into any building and to commit any indictable offence
therein. R.8.C. c. 164, s. 43.
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Offensive weapon.]—See sec, 3 (r}).
By day.]—Bee sec. 3 (g).
Duwelling house.]—Ses see. 407 (a).
By night.]—See sec. 3 (g).

417. Being disguised or in possession of house-
breaking 1nstruments.—-Every one is guilty of an indictable
offence and liable to five years’ mprlsonment who is found-—

(#) having in his possession by night, without lawful
excuse (the proof of which shall lie upon him}, any instru-
ment of housebreaking; or

(b) having in his possession by day any such instru-
ment with intent to commit any indictable offence; or

(¢) having his face masked or blackened, or being other-
wise disguised, by night, without lawful excuse (the proof
whereof shall lie on him}; or

{d) having his face masked or blackened, or being other-
wise disguised, by day, with intent to commit any indictable

offence. R.8.C. c. 164, & 43.

Having in his possession.]—Enowingly having in any plaes, whether
belonging to or occupied by the offender or mot, is included, and whether
for the use or henefit of the offender or of another person. See. 8 (%),

Instrument of housebreaking.]—Any instrument capable of being used as
an implement of housebreaking and intended 10 be so nsed will be included.
R. v. Oldham (1852), 2 Den. 473, 3 C. & K, 250, 21 L.J, (Eng.) 1384, The
posseasion of & erowbar or other implement of honsebreaking by one of fwo
porsous acting in coneert will be the possession of beth. R. v, Thompson
(1869, 11 Cox 362, 33 J.P. 791.

418. Punishment after previous conviction.—Every
one who, after a previous convietion for any indictable offence,
is convicted of an indictable offence specified in this part for
which the punishment on a first conviction is less than fourteen
yoars’ imprisonment, is liable to fourteen years’ imprisonment.
R.8.C. c. 164, 5. 44,

Indictment. ]—-In any indietment for any indietable offence, committed
after a previous convietion or convietions for any 1ndlctabla offenge or
offences or for any offence or offences (and for which a greater punishment
mey be inflieted on that seeount), it shall be sufficient, after charging the
subsequent offence, to state that the cffender was at & certain time and
place, or at certain times and places, convieted of an indietable offence, or
of an offence or offences, as the case may be, and to state the substance
and effeet only, omitting the formal part of the indietment and convietion,
or of the summsry convietion, as the case may be, for the previons offence,
without otherwise deseribing the previous offence or offences. See, 628,

- Progedure.]—The following is the procedure nupon an indietment for com-
mitting any offence after a previouns convietion or convietions:~—The offender
shall, In the firgt instgnce, be arraigned upon »o mueh only of the indiot-
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ment as charges the subsequent offence, and if he pleads not guilty, orif
the court orders a ples of not guiliy to be entered on his behalf, the jury
ghall be eharged, in the first instanee, to inquire concerning such subsequent
offence only: and if the jury finds him guilty, or if, on arrsignment he
pleads guilty, he shall then, and not before, be asked whether he was Bo
previously eonvieted, as mileged in the indietment; and if he answers that
he was so previously convieted, the court may proceed tosentence himaceord-
ingly, but if he denies that he was sopreviously convicted, or stands mute of
mslice, or will not answer directly to such question; the jury sball then be
charged to inquire concerning such previous conviction or convietions, and
in sueh case it shall not be necesssry to swear the jury again, but the oath
already taken by them shall, for all purposes, be deemed to extend to such
last méntioned inquiry: Provided, that if apon the trial of any person for any
subsequent offence, such person gives evidense of his good charaeter, the
prosecitor may, in answer thereio, give evidence of the convietion of such
person for the previous offence or offences, hefore such verdiet of guiity is
returned, and the jury shall inquire ecomeerning such previous ecnvietion
or convictions af the same time that they inguire concerning such subge-
quent offence. Bee, 678. . .
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PART XXXI,

FORGERY.
SecT.
419. Document defined. -
420. * Bank note ” and ‘" ewchequer bill " defined.
421, Felse document defined.
422. Forgery defined.
423, Punishment of forgery.
4824, Ultering forged documents.
425, Counterfeiting seals.
486. Counterfeiting seals of courts, registry offices, efc.
427, Unlawfully prinding proclamation.
428. Bending telegrams in false name.
429. Sending false telegrams.
480. Possessing forged bank notes.
481. Drawing document without authority.
. 432. Using probate oblained by forgery or perjury.

419. Document defined.—A document means in this part
any paper, parchment, or other material used for writing or
printing, marked with matter capable of being read, but does
not include trade marks on articles of commerce, or inseriptions
on stone or metal or other like material,

420. “ Bank note” and “exchequer bill” defined, —
“ Bank note” includes all negotiable instruments issued by
or on behalf of any person, body corporate, or company
carrying on the business of banking in any part of the world, or
issued by the authority of the Parliament of Canada, or of
any foreign prince, or state, government, or governor or other
authority lawfully authorized thereto in any of His
Majesty’s dominions, and intended to be used as equivalent to
money, either immediately upon their issue or at some time
subsequent thereto, and all bank bills and bank post bills;

(8) “ Exchequer bill ” includes exchequer bonds, notes,
debentures and other securities issued under the author-
ity of the Parliament of Canade, or under the authority
of any Legislature of any Province forming pert of Can-
ada, whether before or after such Provinee so became a
part of Canada,
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The punishment for forgery of a bank mnote or exchequer bill may be
imprisonment for life. Sec. 423, sub-secs. A (g) and A (+).

Two prisoners were tried and convieted o an indietment charging them
with feloniously offering, efe., & ¢ertain forged nots, commonly called a Pro-
vineial note; the evidenee shewed that the prisoners had, with the knowledge
that the figure § had been pasted over the figure 1, and the word ** flve *’
over the word ‘' ome ’’ upon a note purporting to be s note igsued by the
government of the late Provines of Uanada, passed off and uttered the same
as o flve doilar note of that denomination, but no evidence was given
that the note 8o altered wes a note issued by the Government of Canade,
beyond the production of the note. It was vhjected, but not before the jury
were prepered to deliver their verdict, that no proof had been given of the
note being a Provineial note. The evidenee fPurther shewed that when the
attention of the prisoners was called to the paper, they both said, ** give it
back if it is not good and we will give good money for it,’’ but upon its
being placed upon the ecunter one of the prisoners took it up and refused
to return it, or substitute good money for it, The prisoners were found

" guilty and sentenced. On a cage reserved by the judge at the trial it was
held that looking at the particular character of the forgery—that is to say
an alteration—and the conduct of the prisoners with regard to it, that the
onus was on them to dispute the validity of the writing, if its invalidity
would be & defenca. R. v. Portis (1876}, 40 U.C.Q.B, 214,

A forged paper purporting on the face of it t¢ be & bank note is within
the definition, although there be no such bank as named. R.v. McDonald,

12 U.C.Q.B 543,

The mlteration of a Dominion note for $2 to one for $2¢, sueh alteration
consisting in the addition of a cipher after the figure two wherever that
fignre oeeurred in the margin of the note, was held to be forgery. R. v,
Bail (1884}, 7 O.R. 228,

On an indietment charging prisoner with uttering a certain writing—to
wit, & certain bank note ‘* with intent to defraud,’’ on which he was con-
victed, it was imsisted by prisoner’s counsel that there should have been
ovidence that the bank whose note it purported to be was a ecorporation
legally authorized to issue notes such ag that deseribed in the indictment.
Carter, C.J., delivering the judgment of the Supreme Court of New
Brunawick, said: ** The writing in guestion earries on its face the semblance
of a bank note issued by a eompany in the State of Maine, and there is
nothing in ifs frame whieh shews that it is iilegal, even if there wers no
charter or Act of ineorporation anthorizing the issue of such note. The
evidence proved that there are genmnine ingtruments of which this is an
imitation, which are of value in the State of Maine, and if the illegality of
gueh instruments would afford a defence to the prisoner, and such illegality
eould be shewn by the Act of incorporation or sny other evidenes, such
proof wourld lie on him, rather than the negative preof on the Crown.!*
Assuming that illegality of the note would be s defenee the eourt held that
the onus of proving illegality lay upon the prisoner. R. v. Brown, 3 Allen
(N.B.) 13.

421, False document defined.—The expression “false
docnment ¥ means—

(#) a document the whole or some material part of
which purports to be made by or on behalf of any person
who did not make or authorize the making thereof, or which,
though made by, or by the authority of, the person who
purports to make it is falsely dated as to time or place of
making, where either is material; or

23 —CRIM. CODE.
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(b) a document the whole or some material part of
which purports to be made by or on behalf of some person
who did not in fact exist; or

(¢} a document which is made in the name of an exist-
ing person, either by that person or by his authority, with
the fraudulent intention that the document should pass as
being made by some person, real or fictitious, other than
the person who makes or authorizes it.

9. It is not necessary that the fraudulent intention shonuld
appear on the face of the document, but it may be proved by
external evidence,

Faise document.]—The definition of a false dosument given in the Code
makes no change in the law but merely defines in statutory form what hed
by judicial construeiion in the courts besn held to constitute & falee docu-
ment, the making of which with the knowledge and intent mentioned in the
statute is declared to be forgery, and the uttering of which with like
knowledge by ome who uses, deals with, or acte upow it as if it were
genuine, is made an indieiable offence punishable in like manner as
forgery. Per Burton, J.A.,in Re Murphy (1885), 2 Can. Cr. Ces. 578, 583.

Where & frandulent conspiracy was entered into between two perscns in
pursuance of which one of them opened an agcount in a bank in B fictitions
name and gave to the other a cheque, for which the latter knew there ware
no funds, drawn in the fictitious name, and the same was negotiated by the
payee in furtherance of sueh conspiraey by obtaining ancther bank to cash
the same on the faith of its being n genuine eheque, the cheque is a ** false
dosument ' both by the Criminal Code (see.421) and at common law. Re
Murphy (1894), 2 Can. Cr, Cas, 562; $.C. in appeal (1895}, 2 Can. Cr. Cas,
578, .

An instrument may be the subjeet of forgery although in faot it shonld
appest impossibla for su¢h an instrument as the instrument forged to exist,
provided the instrument purports on the face of it to be good and valid as
to the purposes for whieh it was intended to be made. RE. v. Sterling
(1773}, 1 Leach 996; R. v. Portis (1876}, 40 U.C.Q.B, 214.

Altoring genwine document. J—Making a false doecument ineludes sltering
& gennine document in any material part, and meking any material addition
to it or adding to it any false date, attestation, seal or other thing which is
material, or by making any material alteration in it, either by srasure,
obliteration, removal or othersise. See, 422 (2],

Where the Porgery consists of the alteration of the time of maturity of
an endorsed note, the intent to prejudice someone (sea Beo. 422} or to
defraud may be inferred if the facts warrant the conelusion that either the
maker c¢r the endorser might be defrauded, although it appears that the
prigsoner fully intended to retire the note. R. v. Craig (1858), 7 U.C.C.P.
241. R. v. Hodgson, 2 Jurist N.B. 453,

422 Forgery defined.—Forgery is the making of a false
document, knowing it to be false, with the intention that it
shall in any way be used or acted upon as gennine, to the pre-
judice of any one whether within Canada or not, or that some
person should be induced, by the belief that it is gennive, to do
or vefrain from doing anything, whether within Canada or
not.
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2. Making a false doeument includes altering a genuine
document in any material part, and making any material addi-
tion to it, or adding to it any false date, attestation, sea) or other
thing which is material, or by making any material alteration
in it, either by erasure, obliteration, removal or otherwise.

3. Forgery is complete as soon as the document is made
with such knowledge and intent as aforesaid, though the
offender may not have intended that any particular person
should use or act upen it as genuine, or be induced, by the
belief that it is genuine, to do or refrain from doing any-

‘thing,

4. Forgery is complete although the false document may
be incomplete, or may not purport to be such a document as
would be binding in law, if it be so made as, and is such as
to indicate that it was intended, to be acted on as genuine.

Filling in check signed in blank.]—It B check is given to a person with a
eertain authority, the agent is confined strietly within the Iimits of that
authority, and if he choose to alter it, the crime of forgery is committed.
If a blank eheck be delivered to him with a limited anthority to complete it,
and he fill it up with an amount different from the one he was direeted to
ingert, and if, atber the authority was at end, he fill it up with any amount
whatever, that too would be elearly forgery. R. v, Bateman {1845}, 1 Cox
C.C. 186; R. v. Hart (1836), 7 €. & P. €52, 1 Moody C.C. 486: R. v.
Wilson {1847}, 1 Den, C.C. 284.

Filling in the body of a blank echeck to which & signature is attached,
without any authority, is & forgery. The prisoners were indicted for utter-
ing a forged check, and it appeared that one Townsend was in the habit of
signing blank ehecke and leaving them with his clerk when business ealled
him away from home; one of these checks fell inte the hands of the
prisoners, who filled up the blank with the words *‘ one hundred pounds,”
and dated it; it was objeeted that the signature being genuine, it could not-
be said that the prisoner had uttered a forged instrument: but Bailey, J.,
held that it was a forgery of the eheek, By flling inthe body and dating it,
it was made a perfeet instrument, which it previously wag not, and although
it was not in point of faet made entirely by the prisoners, yet it had heen
held that the doing that which is necessary to make an imperfeet instrumant
a perfect one, is & forgery of the whole. The learned judge was also of
opinion that if the bankers had paid the cheek they might have recovered the
amount from the prosecutor, as he was in the habit of leaving blank ebecks
out, with his name written atthe bottom. Wright’s case, 1 Lowin, C.C, 135,

Forgery generally. ]—To forge 1s, in its general sense, to eounterfeit, to
falsify; thongh to eonviet the person who made the false instrnment of a
erime the intent to defraud must be made to appear. R. v. Dunlep {1857},
16 U.C.Q.B. 118.

Mr, Jugtice Stephen, in his third edition of his Digest of the Criminal
Law, p. 285, defines forgery a8 the ‘‘making of a false doenment with
intent to defrand.’”’ The making of r felse document includes the alterstion
of it, for the alteration of a gennine instrument makes it a false instrument.
R. v. Bail {1884}, 7 Ont, R. 228. .

To congtitute the erime of forgery it is not necessary that the writing
charged fo be forged should be such as wounld be effeetual if it were a troe
and genuine writing. R. v. Portis (1876}, 40 U.C.Q.B. 214,



356 [§ 422] CRH&INaL CoDE.

The counterfeiting of any writing with a fraudulent intent, whereby
another may be prejudiced, is forgery at egmmon law. 2 Russ, Cr. {4th ed.)
768; Ex parte Cadby (1886), 26 N.B.R. 452, 492; R. v, Btewart (1875}, 25
U.C.C.P. 440;: B. v. Ward _{172?), 2 Ld. Raym. 1461.

The prisoner, with intent to defrand, wrofe out a telegraph meseage
purporting to be sent by one C. to D., anthorizing the latter to furnish the
prisoner with funds. This was left by a boy, as from the telegraph office,
being written on paper having the heading and appearance of & telegraphie
degpateh. Afterwards on the same day prisener ealled on D., who told him
he had received a telegram from C.; prisoner said, ‘‘T thought so.’’ TUpon
the faith of the document D, went with prisoner to the bank and endorsed a
draft drawn by the prisoner on.C. for $85, the proceeds of which were
handed over to the prisoner. It was held that the ecounterfeiting of what

urported to be only a copy of C.’s signature was a forgery. R. v. Btewart
{1875), U.C.C.P. 440.

It is & forgery to fraudulently make s deed which purports fo be something
quite different from that which it really is, ex. gr. by eutedating it for a
fraudulent purpose, even though it is executed by the parties helween whom
it iy expressed to he made. R, v. Ritson (1869), L.R. 1 C.C.R. 200. The
execution of & deed by prisoner in the name of and representing himself to
" be anobher may be & forgery if done with intent to defraud, even though he
had & power of attorney from such persom, but fraudulently concealing the
faot of his being only such sttorney, and assuming to be the prinaipal. R.
v, A. L Gould (1869), 20 U.C.C.P. 164.

Fictitious name.]—The result of the cases is, that where a fictitious name
in agsumed for the purposes of a fraud, the offemce of forgery may e
proved, but not where the credit is given solely to the person without any
regard to the name, as in R. v. Martin (1880), 5 Q.B.D, 34, per Hagarty,
C.J.0. in Re Murphy (1895}, 2 Can. Cr. Cag. 578, 682; R. v. Whyte (1851{,
5 Cox C.C. 200; R, v. Wardell (1862), 3 F. & F. 82,

Where & person passing under au assumed name falsely represents that
he is in the employment of a certain firm, and that he is authorized to
make a draft upon such firm, his signature in such assumed name to a draft
upon the firm, and his frandulent negotistion of it, constituté forgery, if
the sredit obtained in negotiating the bill was not personal to himeself alone,

- withont relstion to hig supposed employers, and if the falae name,
although that of a non-existent person, was assumed for the very purpose
of perpetrating the fraid. Re M. B. Lazier {1899), 3 Can. Cr. Cas. 187
(Ont. C.A.).

Tn R. v. Dunn (1765), 1 Lesach C.C. 68, the accused had represented
hergelf to be the widow of John Wallace, s deceased seamen, and in that
character applied to & prize agent for prize money dune to him by the Gov--
ernment. She exhibited what purported to he the probated will of the
decessed, and thereby induced the agent to advanee money to her on a
promissory note, signed by her in the name of the suppoded widow, for
which advances the agent wes to reimburse himself out of the prize money,
when obtained. A convietion on a charge of forgery was confirmed on a
case reserved. Nine of the ten judges in that ense agreed to the following
{Leach C.C. 68), as the rules governing the ease:

(1) In all forgeries, the instrument supposed to be forged must be a
false ingtrument in Itself;

(2) If & person gives a note entirely as his own, hiz subseribing it by &
fistitious name will not make it forgery, the eredit beingthere wholly given
to himself, without any regard to the name, or without any relation to a
third person; :

{3} An instrument which iguttered as the aet and instrument of another,
and in that light obtaing a superior credit, when in truth it is not the aetof
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the person represented, is strietly and properly a falge instrument, for in
that case the party deceived does not advance his money or secept the
instrument upon the personal eredit of the party produeing it, but upon the
ngme and charaeter of the third person, whose situation and cireumstances
import & superior seeurity for the debt; and therefore, if in truth it is not
the instrument of that third person, whose name and situation indneed the
oredit, it ie eertainly a false instrument, and the intentionm fraudulent to
the party Imposed upon by it, for he believed, when he nceepted the
seeurity, that he had & remedy upon it against the third persom in whose
neme it was given and on whom he relied when he advanced the money,
bus, this being false, he has no such remedy, and therefore is materiaily
daealvad

(4) If an instrument he false in itself, and by its purporting te be the
mct of another ¢ credit is obtained whieh would not otherwise have beem
given, it is forgery, though the name it is given in be really s non-entity:

(5) The case is very different if the person borrowing money upon his
own uote and assuming a fietitious name does so without any relation to a
different perzon. In that ease the whole eredit is given to the party him-
9¢lf; the lender acéepts the security as the recurity of that persen only; he
has ne other remedy in view, but merely against the man he is dealing
with, and the seeurity is really and truly the ingtrument of the party whogre
aet it purports to be, however snbzeribed by a fetitions name; he hag,
therefore, a remedy upon it sgainst the person on whose eredit he took if,
and gonsequently ie not substantially defranded.

In R. v. Whyte (1851}, 5 Cox C.C. 290, the priscner Had purchased
goods of a warehonseman and represented that he was in business with one
Whiffen, under the firm name of Whiffen & Co. Beversl hilis for goods se
purchaged were met, bu§ finally Whyte desired the warehouseman to draw
on the firm for a certam hill of goods. This was done, and the bill was
aceepted by him in the name of the preténded firm. Talfourd J., there
gaid: ‘I think it will searcely be sufficient to shew that the name of
Whiffen wag assumed for the purpose of fraud generally; it mnst have been
taken for the specific objeet of passing off this biil; the carrying on business
in the false name might be for the purpose of ereating a false impression
with & view t¢ obtain eredit. Thsat might support s charge of obtaining
money or goods by false pretences, but not a charge of forgery.”’

To snstain & eonviction, it shounld appear either that the prisoner had not
gone by the fietitions name before tha signing, or that he had assumed the
name for the purposs of eommitting the frand, R. v. Bontien (1813},
Rus. & By. 260; R. v. Peasock (1814), ibid. 278; R. v. Loekett (1772}, 1
Leaeh C.('. 94: R. v. 3heppard (1781}, 1 Leach c.C. 226; R, v. Francis
{1811}, Russ. & Ry, 209.

In a recent Georgia case & person who, in an assumed name, made a
draft on another whom he falsely elaimed to be his father, was held guilty
of forgery. Laseelles v. The State, 90 Ga. 347,

Forgery at common law.]—At common law the offence cof fergery was
punishable as 8 misdemeancr. Itis defined by Sir W. Blackstone se ‘‘ the
frandulent making or altering of a writing to the prejudice of anotherman’s
right.’’ 4 Com. 247. And by Mr. East, aeg ‘‘a false making, s making
malo animo, of any written instrument forthe purpose of frand and deceit.??
2 East P. C, 852, Forgery consists not in making & deed whieh has a false

“statement in it, but in making an instrument appesr to be what it is not.
Per Blackburn, J., in R. v. Ritson, L.R. 1 C.C.R. 200,39 L.J.M.C. 10; Ex
parte Windsor, 34 L.J.M.C. 163,

Though doubis were formerly entertained on the subjeet, it is now clear
that forging any document, with & fraudulent intent, and whereby another
person may be prejudiced, is within the ruje. Thue, after mueh debate, it
was held that forging an order for the delivery of goods was & misdemeanor
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at common law. R.v, Ward, Str. 747, 2 Ld. Raym, 1461. And the same
was held by a majority of the judges, with regard o a doeument purporting
to be a discharge from a oreditor to a gaoler, directing him to discharge a
prisoner in his custody. R. v. Fawcett, 2 East P.C. 862. R.v, Ward is
eongidered by Mr. East to have seftled the rule, that the eounterfeiting of
any writing, with a frandulent intent, whereby another may be prejudiced,
in forgery at common law, ‘2 East P.C. 861,

Forgery at common law must be of some deeument or writing. There-
fore where the prisoner was indicted tor forglng the name of J. Linneil,
and the evidemes was that he ‘paintsd it in the coruer of a picture, with
intent to pasy off the picture as a work of that artist, this was held not to be
a forgery. DBut that, if money had been obtained by the froud, the de-
fendant was indietable for a eheat ab common lew. K. v.Closs, Dears. &
B.C.C. 460, 27 L.J.M.C. 54, So where the prisoner eaused wrappers to he
printed similar to those of another tradesman, and sold in them u com-
position called ' Borwick's Baking Powder,’’ but eaused the signature and
the notifieation that without sueh signature no powder wes genuine, which
sppeared on the genuine wrappers, to he omitted, it was held that this was
no forgery, though the jury found that the wrappers were procured by the
prisoner with intent to defraud. R. v. Smith, Dears. & B.C.C, 566, 27
L.J.M.C, 225.

It is not necessary to the sustaining an indietment for forgery at ecmmon
law that any prejudice should in faet have happened by reason of the
fraud. R. v. Ward, Str. 747, 2 Ld. Raym. 1461. Nor is it necessary that
there should e any publication of the forged instrument. 2 East P.C. 855, -
951; Russ, oh Cri, 618, 5th ed.

It is not forgery fraudently to procure & party’s signature to a document,
the contents of which have been altered without his knowledge, RE. v.
Chedwicke, 2 Moo. & R. 545, Or fraudulently to indnee a person to execute
an instrument on & misrepresentation of its contents. Per Rolfe, B.; R. v,
Collins, M.3. 2 Moo, & B, 461.

No ratification. ]| —Thongh fraud or breach of trust may be ratified, forgery
esnnot be, La Bangue Jaegues Cartier v, La Bangue d’Epargne, 13 App.
Cas. 118; Burton v. L. & N. W, Ry.Co., 6 L.T. Rep. T0; Merchants Bank of
Canada v. Lueas {1890}, 18 Can. 8.C.R. 704, aﬁirming 15 Ont. App. 572,
whish reversed that of the Divisional Court, 13 O.R, 52¢.

423. Punishment of forgery,—Every one who commits
forgery of the documents hereinafter mentioned is guilty of an
indictable offence and liable to the following punishment:

(4) To imprisonment for life if the document forged
purports to be, or was intended by the offender to be under-
stood to be or to be used as—

(#) any document having impressed thereon
or affixed thereto any public seal of the United
Kingdom or any part thereof, or of Canada or
any part thereof, or of any dominion, pos-
gession or colony of His Majesty; R.8.C. c. 165,
g 4; or

{b) any document bearing the signature of
the Governor-General, or of any administrator,
or of any deputy of the Governor, or of any
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Lieutenant-Governor or any one at any time
administering the government of any Province
of Canada; R.S.C. c. 165, 8. 5; or

(¢) any document containing evidence of,
or forming the title or any part of the title to,
any land or hereditatment, or to any interest in
or to any charge upon any land or hereditatment,
or evidence of the ereation, transfer or extinetion
of any such interest or charge; or

(d) any entry in any register or book, or any.
memorial or other document made, issued, kept
or lodged under any Act for or relating to the
registering of deeds or other instruments respect-
Ing or concerning the title to or any claim upon
any land or the recording or declaring of titles
to land ; R.8.C. ¢. 165, s. 88; or

(e) any document required for the purpose
of procuring the registering of any such deed or
instrument or the recording or declaring of any
such title; R.8.C. ¢. 165, 8. 88 or

(f) any document which is made, under any
Act, evidence of the registering or recording or
declaring of any such deed, instrument or
title; R.8.C. ¢. 165, 5. 88; or

(g) any document which is made by any Aect
evidence affecting the title to land; or -

(%) any notarial act or document or authen-
ticated copy, or any proces-verbal of a surveyor
or anthenticated copy thereof; R.8.C. e. 165,
8. 385 or

(2) any register of births, baptisms, mar-
riages, deaths or  burials authorized or
required by law to be kept, or any certified
copy of any entry in or extract from any such
register; R.8.C. ¢. 165, 5. 43; or

(7) any copy of such register required by
law to be fransmitted by or to any registrar or
other officer; R.8.C. ¢. 165, s. 44; or

(k) any will, codicil or other testamentary

_ document, either of a dead or living persom, or

any probate or letters of administration,
whether with or without the will annexed;
R.8.C. . 185, s 27; or
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(1) any transfer or assignment of any share
or interest in any stock, annuity or public fund
of the United Kingdom or any part thereof,
or of Canada or any part thereof, or of any
dominion, possession or colony of IIIS Majesty,
or of any foreign state or country, or recsipt or -
certificate for interest aceruing thereorl R.B.C.
¢. 165, ss. 8 and 25; or

(m) any transfer or assignment of any share
or interest in the debt of any public body, com-
pany, or sgociety, British, Canadian, or foreign,
or of any share or interest in the capital stock
of any such company or society, or receipt or
certificate for interest aecruing thereon; R.S.C.
e. 165, 8. 8; or

{n) any transfer or assignment of any share
or interest in any claim to a grant of land from
the Crown, or to any serip or other payment or
allowance in lieu of any such grant of land
R.8.C. e, 1865, 5. 8; or

(0) any power of attorney or other author-
ity to transfer any interest or share herein-
before mentioned, -or to receive any dividend
or money payable in respeet of any such share
or interest; R.8.C. e. 165, 5. 8; or

{p) any entry in any book or register, or any
certificate, conpon, share, warrant or other docu-
ment which by any law or any recognized prac-
tice i3 evidence of the title of any person to such
stock, interest or share, or to any dividend or
interest payable in respect thereof R.8.C.
a. 165, g, 11; or

(q) any exchequer bill or endorsement
thereof, or receipt or certificate for interest
aceruing thereon; R.8.C, c. 165, s. 13; or

(r) any bank note or bill of exchange,
promissory note or cheque, or any acceptance,
endorsement or assignment thereof RB.C. e
165, ss. 18, 25 and 28; or

(s) any scrip in heu of land ; R.8.C. e. 185,
g8 13; or

(t) any decument which. is evidence of title
to any portion of the debt of any dominion, eol-
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ony or possession of His Majesty, or of any
foreign state, or any transfer or assignment
thereof ; or

(1) any deed, bond, debenture, or writing,
obligatory, or any warrant, order, or other seeur-
ity for money or payment of mbney, whether
negotiable or not, or endorsement or assign-
ment thereof; R.S.C. e. 163, #8.-26 and 32; or

{v) any accountable receipt or acknowledg-
ment of the deposit, receipt or delivery of money
or goods, or endorsement or assignment thereof ;
R.8.C. e 165, 5. 29; or

(w) any bill of lading, charter-party, policy
of insurance, or any shipping document aceom-
panying a bill of lading, or any endorsement

-or assignment thereof; or

() any - warehouse receipt, dock warrant,
dock-keeper’s certificate, delivery order, or war-
rant for the delivery of goods, or of any valu-
able thing, or any endorsement or assignment
thereof; or

(y) any other document used in the ordmary
course of business as proof of the possession or
control of goods, or as authorizing, either on
endorsement or delivery, the possessor of such
document to transfer or receive any goods.

(B) To fourteen years’ imprisonment if the document
forged purports to be, or was intended by the offender
to be understood to be, or to be used as—

(a) any entry or document made,” issued,
kept or lodged under any Aect for or relating to
the registry of any instrument respecting or eon-
cerning the title to, or any claim upon, any per-
gonal property; R.8.CL e 165, s, 38;

(b) any public register or book not hereinbe-
fore mentioned appointed by law to be made or
kept, or any entry therein; R.8.Cl. . 165, 5. T.

(Y To seven years"imprisonment if  the document
forged purports to be, or was intended by the offender to be
understood to be, or to be nsed ag——

(¢) any record of any Court of Justice, or
any document whatever belonging to or issuing
from any Court of Justice, or being or forming
part of any proceeding therein; or
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(b) any certificate, office copy, or certified
copy or other document which, by any statute
in force for the time beng, is admissible in
evidence; or

(¢) any document made or issued by any
judge, officer or clerk of any Court of Justice,
or any document upon which, by the law or usage
at the time then in force, any Court of Justice
or eny officer might act; or

(d) any document which any magistrate
is authorized or required by law to make or
issue; or

(e) any entry in any register or book kept,
under the provisions of any law, in or under the
authority of any Court of Justice or magistrate
acting as such; or

(f) any copy of any letters patent, or of the
enrolment or enregistration of letters patent, or
of any certificates thereof ; R.8.C. c. 165, 8 6; or

{g) any license or certificate for or of mar-
riage; R.8.C. ¢, 165, 5. 42; or

(h) any contract or document which, either
by itself or with others, amounts to a contract,
or is evidence of a contract; or

(i) any power or letter of attorney or man-
date; or

(7} eny authority or request for the pay-
ment of money, or for the delivery of goods, or
of any note, bill, or valuable security; R.S.C.
e. 1685, 8 29; or .

(k) any acquittance or discharge, or any
voucher of having received any goods, money,
note, bill or valuable secnrity, or any instrument
which is evidence of any such receipt; R.S.C.
e. 165, s, 293 or

(1) any document to be given in evidence
as a genuine document in any judicial proceed-
ing; or

(m) any ticket or order for a free or paid

passage on any carriage, tramway or railway, or

on any steam or other vessel; R.8.C. e 165,
8. 33; or

(n) any document other than those above
mentioned. R.8.C. e. 185, 5. 78,
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Jurisdiction.]—In Ontario a provineial statute, 53 Viet., ch. 18, was
passed, by which it was declared that Courts of General Sessions should
have jurisdietion to try any person for any offenes under eertain sections of
the Forgery Aet, R.8.C,, e¢h. 165. It was held theat the provineial legisla-
ture had power to so ensmct, and that such a provision was one relating to
the constitution of & eourt rather than to criminal procedure. R.v.
Levinger, 22 O.R, 600, But & provision in the same statute suthorizing
police magistrates to try and to conviet persons charged with forgery was
declared ultra vires. R. v. Toland, 22 O.R, 5305.

Indictment.]—Where in an indictment for forgery the forged doeunent is
pot out verbatim it is not necessary to give & description of its legal
echaracter. R. v, Carson {1884}, 14 U.C.C.P. 309.

Order for payment af money.]—A writing not addressed to any one may
be an order for the payment of money if it be shewn by evidence for whom
it wa® intended. In this case the order wes for $15 in favour of ‘* bearer
or R.R, and purported toc be signed by one B.’’? The prisoner in person
presented it to M., representing himself to be the payee aud a ereditor of
B. It was held that it might fairly he inferred to have been intended for
M., and & convietion for forgery was sustained. K. v. Parker (1864), 15
U.C.C.P. 15,

Evidence,]—The fact of his flight from a charge of forgery militates
against the aceused. R. v. Judd (1788), 2 T.R. 255; R. v. Van Aerman
(1854), 4 U.C.C.P. 288.

Corroboration.]—A gonvietion cannot be made for forgery upon the evi-
denece of ene witness unless such witness is corroborated in some material
partieular by evidenee implieating the accused. Cr. Code, sec. 684, And
soe note to that seetion.

A witness who testified that the forped signsatures were written by the
aceused is not sorroborated in a * material partienlar by evidenee impli-
eating the aconsed ' by proof that certain ofher signatures were in the same
haundwriting, when the only evidence shewing that the latter signatures ware
written by the acensed was the testimony of the same witness who had testi-
fied to the handwriting of the signatures first mentioned. R, v. McBride
{1895), 2 Can, Cr. Cas=. 544 {Ont.).

424, Uttering forged documents.—Every one is guilty
of an indictable offence who, knowing a document to be forged,
nses, deals with, or acts upon it, or attempts to use, deal with,
or act upon it, or eauses or attempts to cause any person to use,
deal with, or act upon it, as if it were genuine, and is liable
to the same punishment as if he had forged the doeument.

2. Tt is immaterial where the document was forged.

Utlering forged paper.]—Where a defendant had forged the name of the
payee of a eheque, payable to his order, on the back of 5 cheqne it was held
that he was rightly convieted of uttering a forged ‘‘ order for the payment
of money,”” but that he could not be econvicted of uttering & forged cheque.
R. v. Conninghsam (1885}, 6 N.8.R. 31.

FPrisoner drew & promissory note payable fwo months after date to the
order of T.8.,who endorsed it; after the endorsement by T.8. prisoner
_altered the note by making it payable at fhree months after date. The
indictment contained six counts, the fourth of which was ‘‘ offering and
putting off a forged promissory note,’’ and the prisoner was econvieted on
the fonrth count of the indietment. On motion for n new trial it was held
that the moment the note was altered in a material poin{ it eeased to be that
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which T.8. had endorsed; and that being uttered in the altered state ar a
note eandorsed by him, when it was not the note endorsed by him, sweh
uttering was the uttering of a nole altered so as to constitute torgery—s
forgery of a note at three months, endorsed by T.8.—and not s forgery of
T.8.’s endorsement on a genuine note at three months, R. v. Craig (1858},
7 U.C.C.P. 241. The transfer of the note to & third party who had sued the
endorser and failed to recover because of the alteration is svidenes of the
intent to defrand whieh is 8 gnestion for the jury, Ibid,

The shewing of a forged receipt to a person with whom the defendant is
claiming ecredit on account of that receipt is an uttering, slthowgh the
defendant never voluntarily parts with the possession of it. R.v. Radford
(1844}; 1 Den, C.C. 59, 1 Cox C.C. 168,

Irvoices ceriified in blank.]—The customs tariff, 1897, 60-61 Viet., eh.
16, makes the following additicnal provision regarding blank inveices
with certifleate of correciness:—‘‘ Any person who, without lawful
excuse, the proof of which shall be on the person aceused, sends or
brings into Canada, or who being in Canada, has In his possession, any
bill-heading or other paper appearing tec be a heading or blank ecapable
of baingfilled up and uged as an inveice, and bearing any certificate purport-
ing to shew, or which may be used to shew, that the invoice which may be
made from such bill-heading or blavk is eorrect or anthentie, is guilty of an
indietable offence and liable to a penalty of five bundred dollars, and to
imprisonment for a term not exeseding twelve months, in the diseretion of
the eourt, and the goods entered under any invoice made from any such
bill-heading or blank shall be forfeited.”’ .

425. Counterfeiting seals,—Every one is guilty of an
indictable offence and liable to imprisonment for life who
unlawfully makes or counterfeits any publie seal of the United
Kingdom or any part thereof, or of Canada or any part thereof,
or of any dominion, possession or colony of His Majesty, or
the impression of any such seal, or uses any such seal or impres-
sion, knowing the same to be so connterfeited. R.S.C. ¢. 165,
g 4.

426. Counterfeiting seals of courts, registry
offices, etc.—Every one is guilty of an indictable offence and
liable to fourteen years’ imprisonment who unlawfully makes
or connterfeits any seal of a Court of Justice, or any seal of
or belonging to any registry office or buria]l board, or the
impression of any such seel, or uses any such seal or impression
knowing the same to be counterfeited. R.8.C. ¢ 165, ss. 35,
38 and 43. .

427. Unlawfully printing proclamation, etc.—
Every one is guilty of an indictable offence and liable to seven
years’ imprisonment who prints any proclamation, order, regula-
tion or appointment, or notice thereof, und causes the same
falsely to purport to have been prinfed by the King’s Printer for
Canada, or the Government Printer for any Provinee of Canada,
as the case may be, or tenders in evidence any copy of any
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proclamation, order, regulation or appointment which falsely
purports to have been printed as aforesaid, knowing that the
game was not so printed. R.8.C. e. 165, s. 87,

428. Sending telegrams in false names.—Every one
is guilty of an indictable offence who, with intent to defraud,
esuses or procures any telegram to be sent or delivered as being
sent by the authority of any person, knowing that it is not sent
by such authority, with intent that such telegram should be

~aoted on as being sent by that person’s authority, and is liable,
upon conviction thereof, to the same punishment as if he had
forged a document to the same effect as that of the telegram.

429. Sending false telegrams.—Every one is guilty of
an indictable offence and liable to two years’ imprisonment
who, with intent to injure or alarm any person, sends, causes,
or procures to be sent, any telegram or letter or other message
containing matter which he knows to be false.

430. Possessing forged bank notes,—Every one is
of an indictable offence and liable to fourteen years’
imprisonment who, without lawful anthority or excuse (the
proof whereof shall lie on him), purchases or receives irom any
person, or has in his custody or possession, any forged bank
note, or forged blank bark note, whether complete or not, know-
ing it to be forged. R.S.C. e. 165, s 19.

Has in his custody or possession,]—See the interpretation clanse, Code
sec. 3 {k).

431. Drawing document without autherity.—Every
one is guilty of an indictable offence who, with intent to
defraud, and without lawfnl authority or excuse, makes or
executes, draws, signs, accepts or endorses, in the name or on
the account of another person, by procuration or otherwise,
any document, or makes use of or utters any such docnment,
knowing it to be so made, executed, signed, accepted or endorsed,
and is liable to the same punishment as if he had forged such
document. R.B.C. e. 165, 5. 30.

Any document,]—A ** document’’ here means any paper, parchment, or
other material naed for writing or printing, marked with matter eapable
of being read, but does not include trade marks on articles of comrmeree,
or inseriptions on stone or metel or other like material, See, 419,

An indietment may be laid for unlawfully and with intent to defraud
signing a promissory note by procuration, although the name signed is
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the name of a testamentary suecession or of an estate in liguidation (.e.g,
‘* Estate John Doe’’}, but if the indistment does not diselose the particulars,
an order will be made against the Crown to furnish pertieunlars of the
names and eapacities of the persons representing such estate at the time
when the offence is alleged to have been eommitted, and directing that the
defendants be not arraigned until after the particulars have been delivered,
B, v. Weir (No. 2) (1899), 3 Can. Cr. Cas. 155. .

A count of an indietment charging the defeudant with having, with
intent to defrand, uniawfully made use of and uttered a promigeory note,
alleged to have been made and signed by one of the defendants by proecu-
ration without lawful anthority or excuse and with intent to defrand, is
defective it it does not also allege that the defendants knew it to have been
so made and signed. Buck a defeot is one of substance and eannot be
amended under Code sec. 620. R.v. Weir (No. 5) (1806), 3 Can. Cr. Cas.
431 (Que.).

432. Using probate obtained by forgery or perjury.
—Every one is guilty of an indictable offence and liable to four-
teen years’ imprisonment, who—

() demands, receives, obtains or causes, or procures
to be delivered or paid to any person, anything under, upon,
or by virtue of any forged instrument, knowing the same to
be forged, or under, upon, or by virtue of any probate or
letters of administration, knowing the will, codicil, or testa-
mentary writing on which such probate or letters of adminis-
tration were obtained to be forged, or knowing the pro-
bate or letters of administretion to have been obtained hy
any false oath, affirmation, or affidavit; or

- (b) attempts to do amy such thing as aforesaid. R.8.C.

c. 165, s, 45,
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PART XXXII,

PREPARATION FOR FORGERY AND OFFEXCES

RESEMBLING FORGERY.

SEcT.

483,
LTS
486,
4£86.
487,
438.
439,
240,
44l
L.

Interpretation of terms.

Instrumenis of forgery.

Counterfeiting stamps.

Falsifying regesters.

Falsifying extracts from registers.

Uttering false certificates.

Forging certificates.

Making false entries in books relating to public funds.
Clerks issuing false dividend warrants.

Printing circulars, efc., v likeness of notes.

433 Interpretation of terms.—In this part the follow-

ing expressions are used in the following senses:

(a) “ Exchequer bill paper ” means any paper provided

by the proper autherity for the purpose of being used as
exchequer bills, exchequer bonds, notes, debentures, or
other securitics mentioned in section four hundred and
twenty ;

(b) “Revenue paper” means any paper provided by
the proper authority for the purpose of being mnsed for
stamps, licenses, or permits, or for any other purpose con-
nected with the public revenue,

434. Instruments of forgery.—Every one is guilty of

an indictable offence and liable to fourteen years’ imprison-
ment who, without lawful authority or cxeuse (the proof
whereof shall lie on him)—

{@) makes, begins to make, uses or knowingly has in his
possession any machinery or instrument or material for
making exchequer bill paper, revenue paper or paper
intended to resemble the bill paper of any firm or body cor-
porate, or person carrying on the business of banking.
R.8.C. e 165, 85, 14, 16, 20 and 245 or

(b} engraves or makes npon any plate or material any-
thing purporting to be, or apparently intended to resemble, -
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the whole or any part of any exchequer bill or bank note;
R.8.C. e. 165, ss. 20, 22 and 24; or

(¢) uses any such plate or materlal for prlntlng any
part of such exchequer bill or bank note; R.S.C. e 163,
83, 22 and 23; or

(d) knowingly has in his possession any such plate or
material as aforesaid; R.8.CL. c. 165, ss. 22 and 23; or

(e) makes, uses or knowingly has in his possession any
exchequer bill paper, revenue paper, or any paper intended
to resemble any bill paper of any firm, body corporate, com-
pany or person, carrying on the business of banking, or any
paper upon which is written or printed the whole or any
part of any exchequer bill, or of any bank note; R.S.C.
¢. 165, 88, 15, 16, 20 and 24;

(f) engraves or makes upon any plate or material any-
thing intended to resemble the whole or any distinguishing
part of any bond or undertaking for the payment of money
used by any dominion, colony, or possession of His Majesty,
or by any foreign prince or state, or by any body corporate,
or other body of the like nature, whether within. 1Iis
Majesty’s dominions or without; R.8.C. ¢. 165, & 25; or

(g) uses any such plate or other material for printing
the whole or any part of such bond or nndertaking ; R.8.C.
e..163, 8. 25; or

(k) knowingly offers, disposes of or has in his possession
any paper upon which such bond or undertaking, or any
part thereof, has heen printed; R.8.C. e, 163, 5. 25,

435. Counterfeiting stamps.—Every one 1s guilty of an
indictable offence, and liable to fourteen years’ imprisonment
who—

(a) fraudulently counterfeits any stamp, whether
impressed or adhesive, used for the purposes of revenue b~
the Government of the United Kingdom or of Canada, or
by the Government of any Provinee of Canada, or of any
possession or colony of His Majesty, or by any foreign
prince or state; or

(5) knowingly sells or exposes for sale, or utters or uses
any such eounterfeit stamp; or

(¢) without lawful excuse (tho proof whereof shall lie
on hlm) makes, or has knowingly in his possesswn, any die
or instrument capable of making the impression of any such
stamp as aforesad, or any part thereof; or
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(d) fraundulently cuts, tears or in any way removes from
any material any such stamp, with intent that any use
should be made of such stamp or any part thereof; or

(e} fraudulently mutilates any such stamp with intent
that any use should be made of any part of such stamp; or

(f) fraudulently fixes or places upon any material, or
upon any such stamp, as aforesaid, any stamp or part of a
stamp, which, whether fraudulently or not, has been cut,
torn, or in any other way removed from any other material
or out of, or from any other stamp; or

(g) fraudulently erases, or otherwise, either really or
apparently removes, from any stamped material any name,
sum, date, or other matter or thing thereon written, with
the intent that any use should he made of the stamp upon
such material; or

(A) knowingly and without lawful excuse (the proof
whereof chall lie upon him) has in his possession any stamp
or part of a stamp which has been fraudulently cut, torn, or
otherwise removed from any material, or any stamp which
has been fraudulently mutilated, or any stamped material -
out of which any name, sum, date, or other matter or thing
has been fraudulently erased or otherwise, either really or
apparently removed; R.8.C. ¢. 165, s. 17; or :

. (i) without lawful authority makes or counterfeits any
mark or brand used by the Government of the United
Kingdom of Great Britain and Ireland, the Government of
Clanada, or the Government of any Province of Canada, or
by any department or officer of any such Government for
any purpose in conneetion with the service or business of
such Government, or the impression of any such mark or
brand, or sells or exposes for sale, or has in his possession
any goods having thereon a counterfeit of any such mark
or brand, knowing the same to be a counterfeit, or affixes
any such mark or brand to any goods required by law to be
marked or branded, other than those to which such mark or
brand was originally affixed.

On a prosecution under the Post Office Profeetion Act (Imp.), 1884, sec.

7 {¢.) for having in possession *‘ without lawfal excuse’’s die for making a
fletitious stamp, it appeared by the evidence that the defendant was the
proprietor of & newspaper cireulating among stamp collectors, and had
cansed a die to be made for him abroad, from which imitatations of &
current eolonial postage stamp could be made. The only purpose for which
he kad actually used it was for making on an illusfrated catalogne illustra-
tions in black and white, and not in colors of the stamp in guestion. This
eatalogue waz g0ld as part of his newspaper. On & case stated by a magis-

_ 24—CRIM, CODE.
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irate as to whether this evidence shewed ‘* a Jawful exeuse,’’ Grantham and
Collins, JJ., were unanimous that it did not, and that the defendent was
liable under the Aet. Dickins v. Giil, [1896] 2 Q.B. 510, 18 Cox 384,

436. Falsifying registers.,—Every one is guilty of an
indictable offence and liable to fourteen years’ imprisonment,
who—

(o) unlawfully destroys, defaces or injures any register
of births, baptisms, marriages, deaths or burials required
or authorized by law to be kept in Canada, or any part
thereof, or any copy of such register, or any part thereof,
required by law to be transmitted to any registrar or other
officer; or

(6) unlawfully inserts in any such register, or any such
copy thereof, any entry, known by him to be false, of any
matter relating to any birth, baptism, marriage, death or
burial, or erases from any such register or document any
material part thereof. R.S.C. ¢. 165, ss. 43 and 44.

Evidence.]—A register is none the less defaeed or injured beeause when

produced in eourt the torn part has been pasted ir and is as legible ns before
" the offence. E.'v. Bowen (1844}, 1 Cox C.C. 88; 1 Den. 22,

A person who konowing his mame to be A, signs snother name as g
witness to a marriage in an authorized register, iz gullty of the offence of
ingerting a falae entry in the register although he so sigrs as a third witness
and two only were required by law, K. v. Asplin (1873), 12 Cox C.C, 341,

Where the frlse entry is actually made on the information ¢f and at the
instanee of the accused, he is guilty of the offence of imserting the enfry in
the register and not merely of making a falsze statement for that purpose.
R. v. Mason (1848), 2, & K, 622; R. v. Dewitt (1849), 2 C. & K. 905,

The offenee of making false statements as to births, marriages and
deaths in regard to particulars for registration is eontrolled by provineial
law. Hee R.5.0, 1897, ch. 44, see, 28,

437%. Falsifying extracts from registers.—Every
one is guilty of an indictable offence and liable to ten years'
imprisonment, who—

() being a person authorized or required by law to
give any certified copy of any entry in any such register
ag in the last preceding section mentioned, certifies any
writing to be a true copy or extract, knowing it to be false,
or knowingly utters any suech certificate;

(%) unlawfully, and for any fraudulent purpose, takes
any such register or certified copy from its place of deposit
or conceals it;

(¢) being a person having the custody of such register
or certified eopy, permits it to be so taken or concealed as
aforesaid. R.B.C. e. 165, 5. 44
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438. Uttering false certificates.—Every one is guilty
of an indictable offence and liable to seven years’ imprison-
ment, who—

(#) being by law required to certify that any entry has

‘beenn made in any such register as in the two last preceding

sections mentioned makes such certificate, knowing that

such entry has not been made; or

(&) being by law required to make a certificate or
declaration concerning any particular required for the pur-
pose of making entries in such register, knowingly makes
such certificate or declaration containing a falsebhood;
or

(¢} being an officer having custody of the records of any
Court, or being the deputy of any such officer, wilfully
utters 2 false certificate of any record; or

(d) not being such officer or deputy fraudulently signs
or certifies any copy or certificate of any record or any copy

of any certificate, as if he were such officer or deputy. R.8.C.

e. 185, s5. 35 and 43,

439. Forging certificates.—Every one is guilty of an
indictable offence and liable to two years’ imprisonment, who—
(a) being an officer required or authorized by law to
make or issue any certified copy of any document, or of
any extract from any doecument, wilfully certifies, as a true
copy of any document, or of any exiract from any such
document, any writing which he knows to be untrue in any
material partienlar; or .
(b) not being such officer as aforesaid fraudulently
gigns or certifies any copy of any document, o1 of any
extract from any document, as if he were such officer.

440. Making false entries in books relating to pub-
lic funds.—Every one is guilty of an indictable offence and
liable to fourteen years’ imprisonment who, with intent to
defraud— ' _

(@) makes any untrue entry or any alteration in any
book of account kept by the Government of Canada, or of
any Provinee of Canada, or by any bank for any such Gov-
ernment, in which books are kept the accounts of the own-
ers of any stock, annuity or other puhlic fund transferable
for the time being in any snch books, or who, in any man-
ner, wilfully falsifies any of the said hooks; or
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(b) makes any iransfer of any share or interest of or
in any stock, annuity or public fund, transferable for the
time being at any of the said banks, in the name of any
person other than the owner of such share or interest. R.8.(.
¢. 165, 5. 11,

44k Clerks issuing false dividend warrants,— Every
one is guilty of an indictable offence and liable to seven years’
imprisonment who, being in the employment of the Government
of Canada, or of any Province of Canada, or of any bank in
which any books of account mentioned in the last preceding
section are kept, with intent to defraud, makes out or delivers
any dividend warrant, or any warrant for the payment of any
annuity, interest or money payable at any of the said banks,
for an amonnt greater or less than that to which the person on
whose account such warrant is made out is entitled. R.S.C.
e, 165, 8, 12, :

442. Printing circulars, ete., in likeness of notes,—
Every one is guilty of an offence and liable, on summary convie-
tion hefore two justices of the peace, to a fine of one hundred
dollars or three months’ imprisonment, or both, who designs,
engraves, prinfs, or in any manner makes, execntes, utters,
issues, distributes, cireulates, or nses any business or profes-
gional- card, notice, placard, ecireular, hand-bill or advertise-
ment in the likeness or similitude of .any bank note, or any
obligation or security of any Government or any bank.
50-51 V., c. 47,4. 2; 53 V,, ¢. 31,8 8.
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TART XXXIII.

FORGERY OF TRADE MARKS—FRAUDULENT
MARKING OF MERCIANDISE,

Secr.

443, Definthions.

4bh. Words or marks on watch cases.

445, Definition of forgery of o trade mark.

446. Applying trade marks to goods.

447, Forgery of trade marks, ete.

448. Selling goods falsely marked—defence.

449. Selling bottles marked wuf?,- frade mark withoul consent
of owner.

450, Punishment of offences defined in this part.

451, Falsely representing that goods are manufactured for
Hvs Magjesty, ete.

452, Unlawful importation of goods liable to forfeiture under
this part.

458, Defence where person charged innocently 'n the ordin-
ary course of business makes instruments for forging

. trade marks. :

484, Defence where offender is a servant,

465. Brception respecting trade description lawfully applied
fo goods on 22nd May, 1888, elc.

443, Definitions.—In this part—

() the expression “trade mark” means a trade mark
or industrial design vegistered in ‘accordance with The
Trade Mark and Des*egn Aet and the registration whereof is
in foree under the provisions of the said Aet, and includes
any trade mark which, either with or without registration,
is protected by law in any British possession or foreign
state to which the provisions of seetion ome hundred and
three of the Act of the United Kingdom, known as The
Patends, Designs and Trade Marks Act, 1883, are, in
accordance with the prowsmns of the said Act, for the time
being applicable; '
: (b) the expression “trade description” means any
description, statement, or other indication, direet or indi-
rect—
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(i) as to the number, quantity, measure,
gauge or weight of any goods;

(ii.) as to the place or country in which any
goods are made or produced;

(iii.) as to the mode of manufacturing or
producing any goods;

(iv.) as to the material of which any goods
are composed ;

(v.) as to any goods being the subjeet of an
existing patent, privilege or copyright;

And the use of any figure, word, or mark which, accord-

- ing to the eustom of the trade, is commonly taken to be an
‘indication of any of the above matters, is & trade deserip-

tion within the meanng of this part;

(¢) the expression “ false trade description” means a
trade deseription which is false in a material respect as
regards the goods to which it is applied, and includes every
alteration of a tradc deseription, whether by way of addi-
tion, effacement, or otherwise, where that alteration makes
the description false in a material respect; and the fact
that a trade description is a trade mark, or part of a trada
mark, shall not prevent such trade description being a false
trade deseription within the meaning of this part;

(d) the expression “ goods” means anything which is
merchandise or the subject of trade or manufacture;

(¢) the expression “covering” includes amy stopper,
cask, bottle, vessel, box, cover, capsule, case, frame or wrap-
per; and the expression ‘label” includes any band or
ticket: ;

(f) the expressions “ person, manufacturer, dealer or
trader,” and “ proprietor ” include amy body of persons
corporate or unincorporate;

(g) the oxpression “name” includes any abbreviation

of a name.
9. The provisions of this part respecting the application of

H

a false trade description to goods extend to the application to
goods of any such figures, words, or marks, or arrangement or
combination thereof, whether including a trade mark or not,
as are reasonably caleulated to lead persons to believe that
the goods are the manufacture or merchandise of some person
other than the person whose manufacture or merchandise they

really are.
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3. The provisions of this part respecting the application of
a false trade description to goods, or respecting. goods to which
a false trade description is applied, extend 1o the application
to goods of any false name or initials of a person, and to goods
with the false name or initials of a person applied, in like man-
ner ag if such name or initials were a trade description, and
the expression * false name or initials ” means, as applied to
any goods, any name or initials of a porson which—

{(a) are not a trade mark, or part of a trade mark;

() are identical with, or a colourable imitation of, the
name or initials of a person carrying on business in connee-
tion with goods of the same description, and mnot having
authorized the use of such name or initials; '

(¢) are either those of a fictitious person, or of some
person not bona fide carrying on business in connection with
such goods. 51 V.. ¢ 41, 8. 2.

{la) Trade mark.]—A trade mark cannot exist in groes, Cotton v,
Millard, 44 L.J. Ch., 90; nor can there be an exclusive right to a mere
adjective description, ex. gr., ‘' nourishing stont.”” Raggett v. Findlater,
L.R. 17 Ex, 26,

(1) Place in which goods made,]—In any prosecation, proceeding or trial
for any offence against this Part, if the offence relates to imported goods
evidenoe of the port of shipment is prima facie evidence of the place or
eountry in which the goods were made or produced. See. 710,

{1ley Fualse trade description.]—Bee noto to sec, 446,

{3¢.) —Person not bona fide carrying on business.]—It seems that all three
gonditions econtained in sub-see. 3 must exist coneurrently in order to con-
atitute the offence of applying a fslse trade description by means of » false

name ot initiala.

444, Words or marks on watch cases.—Where a watch
case has thereon any woras or marks which constitute, or are
by common repute considered as constituting, a description of
the country in which ‘the watch was made, and the watch bears
no such deseription, those words or marks shall prima facie
be deemed to be a deseription of that country within the mean-
ing of this part, and the provision of this part with respect to
goods to which a false deseription has been applied, and with
respect to selling or exposing or having in possesgion, for sale,
or any purpose of trade or manufacture, goods with a false
trade deseription, shall apply aceordingly; and for the purposes
of this section the expression ‘‘wateh ” means all that portion
of a watch which is not the wateh case. 51 V., e 41, 8 11,
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445. Definition of forgery of a frade mark.—Every
one is deemed to forge a trade mark who either— .
(a) without the assent of the proprietor of the trade
mark, makes that trade mark or a mark so nearly resembling
it as to be calculated to deceive; or
(&) falsifies any genuine trade mark, whether by altera-
tion, addition, effacement or otherwise,
2. And any trade mark or mark 8o made or falsified is, in
this part, referred to as a forged trade mark. 51 V., e. 41, . 8.

‘446. Applying trade marks to goods.—Every one is
deemed to apply a trade mark, or mark or trade description to
goods who—

{a) applies it to the goods themselves; or

(b) applies it to any covering, label, reel, or other thing
in or with which the goods are sold or exposed or had in
possession for any purpose of sale, trade orf manufacture;
or -
(¢) places, incloses or annexes any goods which are sold

or exposed, or had in possession for any purpose of sale,

trade or manufacture in, with or to any covering, label, reel
or other thing to which a trade mark or trade deseription
hag been applied; or

. {d) uses a trade mark or mark or trade deseription in
any manner caleulated to lead to the belief that the goods
in connection with which it is used are designated
or described by that trade mark, or mark or trade deserip-

tion. ,

2. A trade mark or mark or trade deseription is deemed to
be applied whether it is woven, impressed or otherwise worked
into, or annexed or affixed to the goods, or to any covering, label,
reel or other thing. _

3. Every one is deemed to falsely apply to goods a trade
megrk or mark who, without the assent of the proprietor of the
trade mark, applies such trade mark, or a mark so nearly
resembling it as to be caleulated to deceive. 51 V., e 41, s. 4,

False trade description.]—The use of the words ‘' quadruple plate ’’ in an
sdvertisement of sale. of silverplated ware may oonstitute a false trade
degeription, the application of whieh is an offence under thiz seetion. R.
v. T. Eaton Co. (1890}, 3 Can. Cr. Cas. 421,

It is not necessary that the falpe trede deseription should be physieally
eonnected with the goods or that it should asecompany the same, and oral
evidencé is sdmissible t¢ conmect the description of the goods in the
advertisement with the goods afterwards sold. Ibid.
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The deseription in an invoice of the goods is sufficient, but an oral state-
ment made on the sale is not within this section. Coppen v. Moore, [1808]
2.Q.B. 300, 306; Langley v. Bombay Tea Co., [1900] 2 Q.B. 460,

Gunpowder manufacturers contracted to supply gunpowder under the -
trade mark of ‘‘R.L.G., No. 4.’ Owing to an explosion they were unable
to manufacture the powder, but they ‘obtained gunpowder equal in guality
from & German manufacturer, and packed it in barrels supplied by the
Government, and ingerted their own trade name on the lebels a8 contractors.
They sustained a loge by having to import the guupowder, ard no complaint
wad made by the Government, but no communieation was made on delivery
that the gunpowder was of German manunfacture. The Q.B. Division held

-justices were wrong in refusing to eonviet, as the deseription attached implied
they were delivering gunpowder of their owre manufacture, when, in faet, it
wab not sneh., Bfarey, Secretary of Trade Mark Owners’ Protection Society
v. ‘Chilworth Gunpowder Co., 2¢ Q.B.D. 90; 59 L.J.M.C, 13. Selling
machine-made cigarettes with_a label deseribing them as hand-made is a
false trade description. Kirghenboim v. Saimon and Ginckstein, Limited,
[1898] 2 Q.B. 19. A. bought six barrels of beer from L., a brewer, and
received with the casks an invciee describing the casks asbarrels, QOue was
six gallons short:—Held, that the delivery of the invoice might be an appli-
cation of a false trade deseription, although sueh invoiece was not physieally
attached to the goods, and that evidence of L. having in previous transections
sent easks of short measure was admissible evidence of L. having authorized
a falge trade deseription to be used. Budd v. Lueas, [1891] 1 Q.B. 408,

The foundaiion of a margarine mixture made in France and imported as
‘'Oleo margarine’’ was mixed at Southampton with a smwall presentage of
imported Danish butter and English milk. The finished product was called
““Lie Dansk '’ and gold in England in eard boxzes under the deseription of
** Le Dansk Freneh Factory, Le Dansk, Paris.”' The convietion was affirmed
on the ground that the words were a falge trade description and the artiele
wasg ohviously represented as being of foreign make when it was not. Bis-
chop v. Toler, 44 W.R. 189; 65 L.J.M.C. 1. Athisestablishment in Ireland,
Lipton #cld under the deseriptions— (1) ‘‘Lipton's prime, mild cured,’ and
{2) ‘* Pirst quality smoked ham, own eure at Lipton’s market,’’ hams which
had been manufactured aud cured by him in America. The Queen's Berch
{Ireland) held that neither of the descriptions was s false trade deseription
within this seetion. R. v. Lipton, @.B.D. (Ir.}; 82 L.R. (Ir.) 115. Appel-
lant asked at respondent’s shop for two half-pounds of tea, and was supplied
with two packets, on each of which was stamped on the ontside in ink a
notice that the weight, inciuding the wrapper, was half a pennd. The
weight of the tes in each cease was slightly lese than half & pound, but the
waight of the tes and wrapper wae more than half a pound. . The Q.B.
Division upheld the refusal of the magistrates to conviet, and Feld there had
been no false trade description applied within the mesning of the Aet.
Langley v. Bombay Tea Co., [1900] 2 Q.B. 460; 68 L.J.Q.B. 752; 19 Cox
C.C, 551.

An arfiele was sold in packets as ‘* 8.7s patent refined isinglass,”’ preceded
by the words ‘‘ By Her Majesty’s Royal Letters Patent,’’ and the Royal coat-
of-arme, On analysis the contents were found to be gelatine. An informa-
tion for unlawfully applying to gelatine a false deseription, and thereby
stating it to be isinglass, also with representing it fo be the subjeet of an
existing patent, was rightly dismissed on the ground that isinglass was often
need for gelatinous matters, and that the words ‘‘ patent refined isinglass '’
were not anuntrue deseription. Gridley v. Swinhorne, 52J.P.791: 5 T.L.R.
7l. B., a mineral water manufacturer, made use of bottles monlded with
the name and address of W., another manufaeturer, but cansed a paper label,
bearing hig own name and address, to be put upon the bottles. The delivery
was aceompanied by an inveiee, which left no doubt that B. was the vendor.
The magistrates dismissed the summons on the ground that B. had acted



378 [§ 446'] CrimiNiL CODE.

‘i ijnnoeently '’ (rec. 448 {e¢)). The Q.B. Division held that an intent fo
defraud the purchaser was not an ingredient in the offence, and B. was
guilty of using a false trade description. Wood v. Burgess, 2¢ Q.B.D. 162;
59 L.J.M.C. 11,

A piece of ehina was wsold at Christie's, marked in the catalogue
** Dresden,’’ but on the lot baing reached the aueticneer said to the assembled
buyers, ‘' Qur attention has been drawn to this lot, and we mell it for what
it is worth,’? and put his pen through the word ‘‘ Dresden.”’ No attempt
wad made to shew the artiele was Dresden china, The Q. B, Division set
aside a convietion of the anctioneers, and held that defendgnt might shew
in his defence he acted innocently, slthough at the time of sale he had reason
to suspect the genuineness of the trade mark or trade description, and so be
exonerated under this sub-seetion. Christie, Manson and Woods v. Cooper,
[1900] 2 Q.B. 522.

W. was convicted for applving to a wateh s false trade deseription ss an
‘¢ Fnglish lever,’’ the facts being that several of ite parts were of foreign
manufaeture, though they were finished and all put together and adjusted at
appellant’s factory at Coventry., It was contendedthat the properdereription
of the wateh was an *‘ Anglo-Bwiss "’ wateh. The .B, Division eventually
gent the ease back to the magistrate to be re-stated on one point, William-
gon v. Tierney, 83 L.T. 582; 65 J.P. 70. 1n the re-stated case, the magis-
trate held that he found, as a fewt upon the avidence before h1m that the
wateh wouid net be regarded as an ‘*English ?* wateh in the trade by reason
of eertain materisl parts being of foreign manufacture. The Q.B. Division
held that the question was ¢ne of fact, and that no appeal lay. Id. 17
T.L.R. 424,

“ Colewlated {0 deceive.’’]—The question ms to what resemblance to an
already registered trade mark will be a bar to registration under The Trade
Marks and Industrial Deslgns Aet (Can.), 54-55 Viet., c¢h. 35, is not the
same as that which arises in an aetion for the infringement of atrade mark:
and it does not follow that, because the person ohjeeting to the registration
of a trade mark could not get an injunction against the applicant. the latter
is entitfed to put his trade mark on the register. Ee Melehers and De Kuy-
per (1808), 6 Can. Exch. Ct. Rep. 82, 100; Ee Speer, 55 L.T. 880; Re
Australian "Wine Importers, 41 Ch, Diy, 218

The Minister of Agriculture may refuse to reglster a trade mark
{®) if the trade mark proposed for registration is édentical with or resembles
s trade mark already registered; (¢) if it appears that the trade mark is
ealoulated to deceive or mislead the publie, 54-55 Viet. {Can.}, sh, 35, see. 11,

Under that statue it has been held that ‘*if the trade mark proposed to
be registered so resembles one already on the register that the owner of the
latter is liable fo ba injured by the former being passed off as his, then a
case is presented in which the proposed trade mark is caiculated to deccive or
mislend the public. Whenever the resemblance between two trade marks is
such that one perscn’s goods are sold as those of another the resulf is that
the Iatter iz injured and some one of the publie is misled.”’ Re Melchers
and DeKuyper (1898}, 6 Can, Exch, Rep. 83, 95.

The prosecnter must make out heyond all question that the goods are so
got up ae to be ealeulated to deeceive. Payton v. Suelling, 70 L.J. Ch. 644.

Imported goods —In any prosecution hereunder for applying a falge trade
deseription in that the place or country in which any goods are made or
produced is misrepresented (sec. 443 (b)), evidenee of the port of shipment
is prima faele evidence of the place or country in which such goods were
made or produced. Bee. T10.

Time.]—No prosecution for this offence shall he commenced affer the
expiration of three years from itz commission. See. 551 {a).
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44%. Forgery of trade marks, etc.—Every oneis guilty
of an indictable offence who, with intent to defraud—

(a) forges any trade mark; or

(b) falsely applies to any goods any trade mark, or
any mark so nearly resembling a trade mark as to be caleu-
lated to deceive; or

(¢} makes any die, block, machine or other instrument,
for the purpose of forging, or being used for forging, a
trade mark; or

{(d) applies any false trade deseription to goods; or

(e) disposes of, or has in his possession, any die, block,
machine or other instrument, for the purpose of forging a
trade mark; or :

(f) canses any of such things to be done. 51 V,, ¢. 41,
8 6. '

Af common lqw,]—The appropriation of the trade mark of another, apart
from any signature therein ineluded, is not forgery at common law, R. v,
Smith (183&), 1 Dears & B. 566: 27 L.J.M.C. 225, Nor is it forgery If the
signature copied be not upon a doenment or paper, and therefore an imijta-
tion of an artist's signature upon a spurious pieture was held pot to be an
offence af common law. R. v. Closa (1858). Dears & B. 460; 7 Cox C.C. 494,

Time.]—The prosecution must be commeneced within three years from the
time the offence was committed. Code see. 551 (a}.

If the offence charged be under sub-seetion {4} of see. 447 of the Code,
for falsely applying to sny goods any trade mark or any mark so nearly
resembling & trade mark as to he calenlated to deceive, it would seem to be
neeessary for the prosecution to negative the assent of the prapristor.

By the correspending English Aect, the Merchandise Marks Aet, 1887,
50 & 51 Vief., ek. 28, in separate provisoes, the one jnrepect of forging, and
the other as to falaely applying, the onusg js placed in both cases upon the
defendant {sections 4 and 5}.

“* Clalcufated to deceive.’']—See note to preeeding section. .

Evidence,]—On & ¢harge of falsely applyving a trade mark the omuns of
proving that the asgent of the proprietor of the trade mark has not heen
given is upon the proseoution, for see. 710 applies only to cases of

‘forgery 77 of a trade mark and not $o eases of *‘ falsely applying,”’ to shift
the onus to the defendsnt of proving sueh sssent. E.v. Howarth (1898),
1 Can. Cr. Cas. 243 (Ont.}.

Punishment. —See gee. 450.

448. Selling goods falsely marked,—Defence.—Every
one is guilty of an indictable offence who sells or exposes, or has
in his possession, for sale, or any purpose of trade or manufac-
ture, any goods or things to which any forged trade mark or
false trade deseription is applied, or to which any trade mark, or
mark so nearly resembling a trade mark as to be calenlated to
deceive, is falsely applied, as the case may be, unless he
proves—
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(@) that, having taken all reasonable precaution against
committing such an offence, he had, at the time of the com-
mission of the alleged offence, no reason to suspect the
genuineness of the trade mark, matk or trade deseription;
and :

() that on demand made by or on behalf of the prose
cutor, he gave all the information in his power with respect
to the persons from whom he obtained such goods or things;
and

(¢) that otherwise he had acted innocently. 51 V., ¢. 41,
s 6.

The Canadian law respecting trade-marks being derived from English
legislation, reference for its interpretation should be had to English
decisions,; more espeeially as the law extends throughout the Dominion,
and it is desirable that the jurisprudenceshould be uniform. PerWurtele, J.
in R. v. Authier {1897), 1 Can. Or. Cas. 68 (Gue.). '

The offences specified in secr. 451 and 452, of falsely representing goods
a8 having been manufactured for the Gtovernment, and of unlawfully
importing goods liable to forfeiture under the trade-mark law would
appear to be exampley of Code offences for which a corporation must be
proceeded sgainst under the Bummary Convietions elauses. But for the
offence deelared by sec. 448 of gelling gouods to whichk a false trade
deseription has been applied, provision is made by see. 450 for punishment:
(#) upon indietment, by imprisonment or fine, or both; (&) upon summary
eonvietion, by imprisonment or fine; and it was held that under that
goetion a justice has no snmmary jurisdietion against & corporation, and
that the intention to be inferred from sueh an alternative provision is that
where the accused is a corperation, the only anthorized procedure is that of
indietment. The Queen v. Eaton (1898), 2 Can, Cr. Caz. 252.

Evidence.]-—Whare o trade-mark is complained of as being forged aud as’
infringing the rights of & proprietor of a dnly registered trode-mark, sny
resemblance of & nature to mislead an ineautious or nnwary purehaser, or
ealeulated to lead persons to believe that the goods marked are the manu-
facture of secme person other than the actual manufacturer, is sufficient to
bring the person using such trade-msark under the purview of this seetion,

In sueh eades it is not necessary that the resemblance should be such s
to deceive pergons who might see the two marks placed side by side, or
who might examine them coritieally. R. v. Authier (1887}, 1 Can. Cr. Cas.
68 {Que.). The trial judge may examine the label for himself and form a
conelusion &s to the resemblance without expert evidenee ag to its
tendency to deceive, In re Marks & Tellefsen’s Application, 63 L.T. 234 ;
R. v. Aathier (1897}, 1 Can. Cr. Cas. 69, .

Reasonable precaution.]J—In Coppen v. Moore, [1898] 2 Q.B. 300 and
308, deeided under the Hnglish Merchandise Aet, 1887 {50 and 51 Viet.,
Iinp., ¢, 38), the prosecution was for selling poods to which n false deserip-
tion was applied, and iu the case stated by the justices it appeared that the
prosecutor asked a salesman in the aceused’s shop for an English ham; the
salesman pointed to some American hams, and said: ' These are Secoteh
hams.”” The progeentor chose one, and asked for an invoies containing &
deseription of the ham bonght, and was given oune, stating the purchase of-
& '‘Seoteh’ ham. It was held by Wright and Darling, JJ., that the oral
statement that the ham was Scoich did not amount to a breach of the Act,
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but the statement in the inveice was an application of a false description
to the goods sold, within the meaning of the statute; but they reserved the
question of whether the employer was liahle for the aet of his servant, for
the consideration of the Court for Crown Cases Reserved. On this point it
appeared that the employer was not present at the time of the sale; that he
had issued a printed eircular to his employees, forbidding the sale of the
hams under any specific name or place of origin, but there was evidence
that the American hams were dressed 8o asto deceive the public; on the
strength of which it was fonnd that the employer had not taken all reason-
able precantions against eommitting an offence against the Act, and the
Court (Lord Russell, €.J., Jeune, P.P.D,, Chitty, L.J., Wright, Darling
and Channell, JJ.,} therefore held that under the c¢ireumstances the
employer was criminally respousible for the net of his gervant, as he had
not discharged the onus of shewing thet he had meted inngsently. On thie
point Lord Russell says, *‘ We coneeive the effect of the Act to be to make
the master a prineipal liable eriminally (as he is already, by law, civilly)
for the aets of his agents and servents, in all eazes within the section with
which we are dealing, when the conduet comstituting the offence was
pursued by such servants and agents within the scope o in the course of
their employment, subjeet to this: that the master or prineipal may be
relieved from eriminal responsibility whenhe ean prove that he had acted in
good faith, and done all that it was reasonsably possible to do to prevent the -
eommission by his agents and servants of offences against the Aet.”’

Time.]—Prosecutions must be commenced not later than three years
from the time of the offence. Hee. 551 {a).

Punishment.]—See sec, 430,

(Amendment of 1900).

449. Trade mark offences.—Every one is guilty of an
indictable offence who—

{a) without the consent of such other person wilfully
defaces, conceals or removes the duly registered trade mark
or name of another person upon any cask, keg, bottle, siphon,
vessel, can, case, or other package, with intent to defrand
such other person, or unless such package has been pur-
chased from such other person;

(8) being a manufacturer, dealer or trader, or a bot-

_ tler, without the written consent of such other person, trades
or traffies in any bottle or siphon which has upon it the
duly registered trade mark or neme of another persom, or
fills such bottle or siphon with any heverage for the purpose
of sale or traffie. :

2. The using by any manufacturer, dealer or trader other
than such other person of any bottle or siphon for the sale
therein of any heverage, or the having upon it such trade mark
or the name of another person, buying, selling or trafficking
in any such bottle or siphon without such written permission
of such other person, or the fact that any junk dealer has in his
possession any such bottle or siphon having upon it such a
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trade mark or name without such written permission, shall be
prima facie evidenee thet such use, buying, selling, or traf-
ficking or possession is unlawful within the meaning of this
section,

The former seotion whieh this replaces applied to hottles only and the
trade mark had to be one which was ** blown or stamped or otherwise per-
menently affixed thereon.”” This sabstituted section is designed to protect
manufacturers and bottlers whose business is now injured by the action of
ungeripulous persons, who procure bottles from second-hand dealers, junk
stores, eto., snd fill them with inferior soda water, ginger ale, ete., end by
merely covering up the manufacturer’s name on the bottle, and covering up
his trade mark, seil the inferior ginger ale, ete.; and although it is Impos-
gible to shew that there is sany fraudulent representation or deeception
practiced on the public in the first instance (as the name and trade mark
are covered up), stili the use of the bottles in this way eventually injures
the manufacturer, as the new cover sometimes slips off and his reputation
beeomss injured in some cases thereby. Commons Sessional Debates, 1900,
page 5204,

On the considerstion of the amendment in the Senate the Hon. Mr.
Power said:—*‘ The necessity for this provision has arisen from the practice
of persons who make up certain kinds of mineral and other waters using
the siphons and bottles bearing the trade mark of the person who has manu-
factured that which was in the bottle first, and it is reslly a sort of forgery.
If one wishes to use a bottle which has econtained ’s ale, he can wipe
the label off, but this is intended to meet the cases of bottles and siphous
which have the original maker’s name stamped on the bottle or siphon, and
one can readily understand how frand is perpetrated by selling an inferior
geticle with one of these trade marks on it.’” Senate Debates, 1800,
page T10. )

It will be observed that under this ensctment the trade mark is proteeted
only when it has been ‘* duly registered,’” i.e. registered in Canada under
the Canadisn Trade Mark Act. The words ‘' or unless such package has
been purchaged from such other persom,’’ which appesr at the end of sub-
paragraph {a), are probably intended to exeept from its operation all cases
in which the trade mark proprietor Las parted with his right of property in
the '* eask, keg, bottle, ate., or other package.”’ i .

Sub-paragraph (b} and sub-seetion (2} are limited to bottles and siphons
and de not include casks, kegs and cases, and packages of that class, as
does sub-paragraph {[¢). The offences under sub-paragraph (3) consist
either in

(1) trading or traficking in the bottles and siphons, or

(2) flling the bottles and siphons for the purpose of sale or traffie.

The mere ‘‘baving in possession '’ iz not made an indictable ofience and
it therefore seems doubiful whether that part of the second sub-section
which enacts that the fact that a junk dealer “‘has in his possession any
guch hottle or siphon ** shall be prima facie evidenee that ** such possession
ig unlgwiul within the meaning of this seetion’’ can have any operative
force.

Time.]—The prosecution must be commenced within three years from the
time of the commisgion of the offence. See. 561 (a). .

Punishment. }-—See gee, 450,

430. Punishment of offences’defined in this part.—
Every one gnilty of any offence defined in this part is liable—
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(a) on conviction on indictment to two years’ imprison-
mwent, with or without hard labour, or to fine, ,or to both
Imprisonment and fine; and

() on summary conviction, to four months’ imprison-
ment, with or without hard labour, or to a fine not exceeding
one hundred dollars; and in case of a second or subsequent
convietion to six months’ imprisonment, with or without
hard Iabour, or to a fine not exceeding two hundred and fifty
dollars. )

2. In any case every chattel, article, instrument or thing,
by means of, or in relation to which the offence has been com-
mitted, shall be forfeited.. 51 V., ¢ 41, s. 8.

Time for prosecution.]—B8ec. 351 (a) provides that no prosecution for any
offence againgt Part XXXIII. relating to the franduleut marking of mer-
chandise and no aetion for penslties or forfeiture thereunder shall be
commenced after the expiration of three years from the time of the com-
mission of the offence,

451. Falsely representing that goods are manufac-
tured for His Majesty.—Every one is guilty of an indictable
offence and liable, on summary conviction, to a penalty not
exceeding one hundred dollars who falsely represents that any
goods are made by a person holding a Royal warrant, or for the
service of His Majesty or any of the Royal Family, or any
Government department of the United Kingdom or of (anada.
51 V.J ¢ 41, s 21,

Time.]—The prosecation must be commenced within three years from the
date of the offence. See. 551 (&),

432, Unlawful importation of goods liable to for-
feiture under this Part.—FEvery is guilty of an offence
and lizble, on summary convietion, to a penalty of not more than
five hundred dollars nor less than two hundred dollars who
imports or attempts to import any goods which, if sold, would
be forfeited under the provisions of this part, or any goods
menufactured in any foreign state or country which bear any
name or trade mark which is or purports to be the name or trade
mark of any manufacturer, dealer or trader in the United
Kingdom or in Canada, unless snch name or trade mark is
accompanied by a definite indication of the foreign state or
country in which the goods were made or produced; and such
goods shall be forfeited. 51 V., e. 41, s, 22.

Time.]—The prosecution must be commenced withinthree years from the
date of the offence. Sec. 551 {a),

The offence here specified if laid against a corporation must be prosesuted
under the Summary Convietions elauses.
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The offence gpecified in this seetion would appesar to be an example of
an offence for which a corporation ean be proceeded against, only under the
Summary Convietions elauses.

453. Defence where person charged innocently in
the ordinary course of business makes instruments
for forging trade marks,—Any one who is charged with
meking any die, block, machine or other instrument for the
purpose of forging, or being used for forging, a trade mark, or
with falsely applying to goods any trade mdrk, or any mark so
nearly resembling a trade mark as to be caleunlated to deceive,
or with applying to goods any false trade description; or causing
any of the things in this section mentioned to be done, and
proves—

(a) that in the ordinary course of his business he is
employed, on behalf of other persons, to make dies, blocks,
machines or other instruments for making or being used in
making trade marks, or, as the case may be, to apply marks
or deseriptions to goods, and that in the case which is the
subjeet of the charge he was so employed by some person
resident in Canada, and was not interested in the goods by
way of profit or commission dependent on the sale of such
goods; and

(b) that he took reasonable precaution agaihst commit-
ting the offence charged; and .

(¢) that he had, at the time of the commission of the
alleged offence, no reason to suspect the genuineness of the
trade mark, mark or trade deseription; and

(d) that he gave to the prosecutor all the information
in his power with respect to the person by or on whose
behalf the trade mark, mark or description was applied ;—

shall be discharged from the prosecution but js liable to pay the
costs incurred by the prosecutor, unless he has given due notice
to him that he will rely on the above defence. 31 V., e. 41, 5. 5.

454. Defence where offender is a servant.—No ser-
vant of a master, résident in Canada, who bona fide acts in
obedience to the instructions of such master, and, on demand
made by or on hehalf of the prosecutor, gives full information
as-to his master, is liable to any prosecution or punishment for
any offence defined in this part. 51 V., e. 41, s. 20.
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455. Exception respecting trade description, law-
fully applied to goods on 22nd May, 1888, ete.—The
provisions of this part with respect to false trade descriptions
do not apply to any trade description which, on the 22nd day of
May, 1888, was lawfully and generally applied to goods of a
particular class, or manufactured by a particular method, to
indicate the particnlar class or method of manufacture of such
goods: Provided, that where such trade deseription includes
the name of a place or country, and is caleulated to mislead as
to the place or eountry where the goods te which it is applied
were actually made or produced, and the goods are not actually
made or produced in that place or country, such provisions
shall apply unless there is added to the trade description,
immediately before or after the name of that place or country,
in an equally conspicuous manner with that name, the name of
the place or country in which the goods were actually made or
produced, with a statement that they were made or produced
there. 51 V., e. 41, 8. 19.

This and the preceding secetions of Part XXXIII. ere taken from the
gbatnte 51 Viet. (Can.) ch. 41. The following additional seetions of that
statute remain unrepesled (Code sec, 983}, and should be read with Part
XXXIIL, of the Code;—

(15.) Any goods or things forfeited under any provision of this Act, may
be destroyed or otherwise disposed of in sueh & manner as the court, by
whieh the same are declared forfeited, direetzs; and the court may, cut of
any proceeds realized by the disposition of suech goods {sll trade marks
and tfade deseriptions being first obliterated), award to any innocent party
any loss he may have innocently sustained in dealing with such goods,

(18.) On any progecution under thiz Act the court may order costs to be
paid to the defendant by the prosecutor, or to the prosecutor by the defen-
dant, heving regard to the Informetion given by and the econduet of the
defendani" and prosecutor respectively.

{18.) On the sale or in the contract for the sale of any goods to which a
trade mark or mark or trade description has been applied, the vendor shall
be deemed to warrant that the mark is a genuine trade mark and nof forged
or falsely applied, or that the trade description is not a false trade descrip-
tion within the meaning of this Aet, unless the contrary is expressed in some
writing gigned by or on behalf of the vendor and delivered at the time of the
gale or sontraet o and aceepted bry the vendes.

(22.) The importation of any geods which, if sold, would be forfeited
under the foregoing provisions of this Act, and of gzoods mannfactured in
any foreign state or country which bear any name or trade mark which is or
purports to be the name or trade mark of any manufacturer, dealer ortrader
in the United Kingdom or in Canads is hereby prohibited, unless such name
or trade mark is accnmpanied by 4 definite indication of the foreign state or
country in which the goods were made or produced; and any pervson who
imports or attempts to import any such goods ghall be ligble to a penslty of
not more than five hundred dollars, nor less than twe hundred dollure,
recoverahle on summary conviction, and the goods e imported or nttempted
to be imported shall be forfeited and may e seized by any officer of the

25-—CRIM. COLE.
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Customs and dealt with in like manner ag any goods or things forfeited
under this Act.

2. Whenever.there is on any goods & name which is identieal with or a
colourable imitation of the name of a place in the United Kingdom or in
Cangda, such name, unless it is aceompanied by the name of the state or
country in whieh it is situate, shall, unless the Miniater of Custome decides
that the attaching of such name ig notcalenlated to deceive (of which matter
the said Minister shall be the sole judge) be treated, for the purposes of this
geation, as if it was the name of a place in the United Kingdom or in
Canads.

3. The Governor in Council may, whenever he deems it expedient in the
public interest, declare that the provisionsef the two sub-asetions next pre-
ceding shall apply t0 any eity or place in any foreign state or country; and
after the publication irn the Canade Gazette of the Order in Counell made in
that behalf, such provisiona shall apply to such city or plaee in like manner
as they spply to any place in the United Kingdom or in Canads, and may be
enforced acoordingly.

4. The Governor in Couneil may, from time to time, make regulaiions,
either general or special, respecting fhe detention and geizure of goods, the
importation of whieh is prohibited by this seetion, and the eonditions, if any,
to be fulfilled before sueh detention and seizure, and may, by sueh regnla-
iafions, determine the information, notices and security to be given, and the
evidence necessnry for any of the purposes of this section, and the mode of
verification of such evidence.

5. The regulations may provide for the reimbursing by the informant to
the Minister of Customs of all expenses and damages incurred in respeet of
sny detention made on his information, and of any proceedings comseguent
upon sueh detention,

6. Such regunlations may apply to all goods the imporiation of which is
prolibited by this seetion, or different regulations may be made respecting
different elasses of such goods or of offences in relation to such goods.

7. All sueh regulationg shall be published in the Canada Gazetie and shall
have force and effect from the date of such publication.

(23.) This Aet shall be subsiitnted for ehapter one hundred and sixty-six
of the Revised Statutes, respecting the fraudulent marking of merehandise,
which is hereby repenled.
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PART XXXIIV,

_ PERSONATION. '
Seor,
466, Personation,
467, Personation af examinations.
488. Personation of certain persons.
469. Acknowledging instrument in false name.

456. Personation.—Every one is guilty of an indictable
offence, and liable to fourteen years’ imprisonment, who with
intent frandulently to obtain any property, personates any per-
son, living or dead, or administrator, wife, widow, next of kin
or relation of any persom.

Evidence.]—Although the fund to obtain which the personmation takes
piace has in faet been previously paid to the party entitled there may be &
eonvietion of the personator endeavouring te obtain payment. R. v, Cramp
(1817}, R. & R. 324. Bee also the definition of ‘¢ property *’ in sec, 3 (v).
But it would appear doubtful whether a eonviction could be supported for
personation in respect of B supposed property or fund which had never
existed. Cf. R. v. Pringle (1840}, 2 Mood. C.(. 127, 9 C. & P. 408. The
intent must be *‘ fraudulently to obtain '’ the property, and it wonld reem
doubtful whether a personstion ai the instance of the personated party
wauld be ineluded. TUnder the English Army Prize-money Act, 2 & 3 Wm,
IV., ch. 58, gee. 49, it was declared an offence to knowingly and willingly
personate or falsely assume the name or character of a.soldier in order to
receiva prize-money, and it was held that it was ne defence that the prisoner
was authorized by the soldier to personate him or that the prisoner had
bought from the soldier personated the prize-money o which the latter was
entitled. R. v. Lake {1869), 11 Cox C.C. 333.

457. Personation at examinations.—Every one is
guilty of an indictable offence, and liable on indictment or
summary convietion to one year’s imprisonment, or to & fine of
one hundred dollars, who falsely, with intent to gain some
advantage for himself or some other person, personates a candi-
date at any competitive or qualifying examination, held under
the authority of any law or statute or in connection with any
university or college, or who procures himself or any other
person to be personated at any such examination, or who know-
ingly avails himself of the results of such personatiom



388 [§ 458] CriMiNaL CoODE.

458. Personation of certain persons.—Every one is
guilty of an indictable offence and liable to fourteen years’
imprisonment who falsely and deceitfully personates—

(a) any owner of any share or interest of or in any
stock, annuity, or other public fund transferable in any book
of account kept by the Government of Canada or of any
provinee thereof, or by any bank for any such Government;
or

(b) any owner of any share or interest of or in the
debt of any public body, or of or in the debt or capital stock
of any body corporate, company, or society ; or

(¢) any owner of any dividend, coupon, certificate or -
money payable in respect of any such share or interest as
aforesaid; or

{(d) any owner of any share or interest in any claim
for a grant of land from the Crown, or for any scrip or other
" payment or allowance in lieu of such grant of land; or

(e) any person duly authorized by any power of attor-
ney to transfer any such share, or interest, or to receive any
dividend, coupon, certificate or money, on behalf of the
pexson entitled thereto—

end thereby transfers or endeavours to transfer any share or
interest belonging to such owner, or thereby obtains or endeav-
ours to obtain, as if he were the true and lawful owner or were
the person go authorized by such power of attorney, any money
due to any such, owner or payable to the person so authorized,
or any certificate, coupon, or share warrant, grant of land, or
serip, or allowance in lieu thereof, or other document which, by
any law in foree, or any usage existing at the time, is deliverable
to the owner of any such stock or fund, or to the person anthor-
ized by any such power of attorney. R.B.C. c. 165, 5. 9.

The corresponding English statute is the Forgery Aet, 1861, 24-25 Viet.,
ch, 08, gees. 5, 4, 14 and 35.

Form of indictment.]—The jurers, ete., present that J.5. on the
day of in the year of our Lord at the of = did
falsely and deceitfully personsie one J.N., the gaid J.N. being the owner
of & certain share and interest in certain stock snd annuities whieh were
then fransferable at the Bank of , to wit (here state the amount and
hature of the stoek), and that the enid J.5. thereby did then ransfer {or
endesvour to transfer) the said share and interest of the eald J.N.in the
anid stock and annuities as if lie, the sald J.8., were then the true and lawinl
ewner thereof, ngainst the form of the statute in guch ecase mede and pro-

vided.
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459. Acknowledging instrument in false name.—
Every one is guilty of an indictable offence and liable to seven
years’ imprisonment who, without lawful authority or excuse
(the proof of which shall lie on him) acknowledges, in the name
of any other person, before any Court, judge or other person
lawfully authorized in that behalf, any recognizance of bail, or
any cognovit actionem, or consent for judgment, or judgment,
or any deed or other instrument. R.B.C. c. 185, 8. 41.
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PART XXXV,

OFFENCES RELATING TO THE COIN.

SECT.

460.
461,
462.
463.

e
EA

465.
468,
467.
468.
469,
470,
471,
472,
478.
474
476,
476,
491,
£78.

Interpretation of ferms.

When offence completed.

Counterfeiting coins, etc.

Dealing in and importing counterfeit coin.

. Monufacture of copper coin and importation of uncurrent

copper cown.
Exportation of counterfeil coin.
Making instruments for coining.
Bringing instruments for coining from mints into Canada.
Olipping current gold or silver coin. '
Defacing current coins.
Possessing clippings of current coin.
Possessing counterfeit coins,
Offences respecting copper coin,
Offences respeching foreign coins.
Uttering counterfett gold or silver coins. :
Uttering light coins, medals, counterfeit copper cowns, etc.
Uttering defaced coin. '
Uttering uncurrent copper coins.
Punishment after previous conviction.

460. Interpretation of terms.—In this part unless the
context otherwise requires, the following words and expressions
are used in the following senses:—

(a) “ Current gold or silver coin,” includes any gold

or silver coin coined in any of His Majesty’s mints, or gold
‘or gilver coin of any foreign prince or state or country, or
other coin lawfully current, by virtue of any proclamation
or otherwise, in any part of His Majesty’s dominions.

{6) “Current copper coin,” includes copper eoin
ooined in any of His Majesty’s mints, or lawfully current,
by virtue of any proclamation or otherwise, in any part of
His Majesty’s dominions.

(¢) “ Copper coin,” includes any coin of bronze or
mixed metal and every other kind of eoin other than gold or
gilver,
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(d) “ Counterfeit ” means false, not genuine.

(i.}) Any genuine coin prepared or altered
so as to resemble or pass for any current coin of a
higher denomination is a counterfeit eoin.

(ii.}) A coin fraudulently filed or cut at the
edges 80 as to remove the milling, and on which a
new milling has been added to restore the appear-
anece of the coin, is a counterfeit coin.

(e) “@Gild” and “silver,” as applied to coin, 1nclude
casing with gold or silver respectively, and washing and
colouring by any means whatsoever with any wash or
materials capable of producing the appearance of gold or

. silver respectively.

(f) “Utter” includes * tender” and “put off.”

R.8.C. e 167, s 1.

_ Counterfeit.] —When upon the trial of any person it becomes necessary
to prove that any eoin produced in evidenee against such person is falge or
connterfeit it shall net be necessary to prove the same to be false and
counterfeit by the evidence of any moneyer or other officer of His Majesty's
mint, or other person employed in producing the lawiul coin in His
Majesty’s dominlons or elsewhere, whether the coin counterfeited iz current
coin, or the coin of any forsign prinee, state or country, not current in
Canada, bui it ghall be sufficient to prove the same fo be false or connterfeit
by the evidence of any other eredible witness. Hec. 692,

A eoin made by splitting two gennine eoins and joinimg the heads
together 80 48 to make a doubie-headed eoin has heen held in Australia to
be a eounterfeit, R. v, MeMahon {1894), 15 N.8.W, Law Rep. 131.

A penuine sovereign whieh had been frandulently filed at the edges to

" such an extent as to reduce the weight by one twenty-fourth part, and to
remove the milling entirely or almost entirely, and to which a new milling
hae been added in order to restere the appearance of the coin, was held to
be a false and counterfeit ¢oin, R. v, Hermann (1879), L.R. 4 Q.B.D. 284,

It is sofficient to prove sueh general resemblanee to the lawful coin s
will shew an intention that the ecounterfelt shall pass for it. Sec. T18.

Fariance from true eoin,]—7UIpon the trial of any person aceused of sny
offsnce respeeting the eourreney or coin or against the provisions of this
Purt {XXXV), no difference in the date or year, or in any legend marked
upon the lawful cein deseribed in the indietment, and the date or year or
legend marked upon the false eoin counterfeited to resemble or pass for
such lawfnl coin, or upen any die, plate, press, tool or instrument used,
constructed, devised, adspted or designed for the purpose of counterfeiting
ot imitsting any sueh lawful ecin shall be considered a just or lawful cause
or reagon for acquitting any sueh person of such offenea, See. 718,

461. When offence completed.—XEvery offence of
making any counterfeit coin, or of buying, selling, receiving,
" paying, tendering, uttering, or putting off, or of offering to buy,
gell, receive, pay, utter or put off, any counterfeit coin is deemed
to be complete, although the eoin so made or counterfeited, or
bought, sold, received, paid, tendered, nuttered or put off, or
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offered to be bought, sold, received, paid, tendered, nttered or
put off, was not in a fit state to be uttered, or the counterfeiting
thereof was not finished or perfected. R.S.C. . 167, 5. 27.

462. Counterfeiting coins, ete.—Every one is guilty of
an indietable offence and liable to punishment for life who—

(a) makes or begins to make any counterfeit coin
‘resembling, or apparently intended to resemble or pass for,
any current gold or silver coinj or-

(b) gilds or silvers any coin resembling or apparently
intended to resemble or pass for, any current gold or silver
coin; or

(¢) gilds or silvers any piece of silver or copper, or of
coarse gold or coarse silver, or of any metal or mixture of
metals respectively, being of a fit size and figure to be coined,
and with intent that the same shall be coined into counterfeit
coin vesembling, or apparently intended to resemble or pass
for, any current gold or silver coin; or

(d) gilds any current silver coin, or files or in.any .
manner alters such coin, with intent fo make the same
resemble or pass for any current gold coin; or

(e) gilds or silvers any current copper coin, or files or
in any manner alters such eoin, with intent to make the same
resemble or pass for any current gold or silver coin. R.S.C.
e. 167, s5. 8 and 4.

b meids ! or “silvers.”’]—These words as applied to ooin inelude easing
with gold or silver respeetively, and washing and colouring by any means
whalsoever with any wash or materials capable of producing the appearance
of gold or silver respectively. Bee. 460 {¢). The words sbove italicized
were intended t¢ remove the doubts which existed under previous statutes.
See R. v. Lavey (1778), 1 Leach (.C. 153, as to whether the word ¢ golour-
ing " was confined to superficial applieation. Arehboid Cr. P1, (1900}, 917.

An indictment charging the use of such a wash or material will be
supported by proof of a eolouring with real gold or gilver, as the case may
be. R.v. Taorner (1838), 2 Mood. C.C, 42,

Evidence.] —Ses sec, 460 and note to same.

463. Dealing and importing countexfeit coin,—
Everv one is guilty of an indietable offence and liable to im-
prisonment for life who, without lawful authority or excuse, the
proof whereof shall lie on him—

(a) buys, sells, receives, pays or puis off, or offers to
buy, sell, receive, pay or put off, at or for a lower rate or
value than the same imports, ox was apparently intended to
import, any eounterfeit coin resembling or apparently
intended to resemble or pass for any current gold or silver
coin; or :
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(b) imports or receives into Canada any counterfeit
coin resembling or apparently intended to resemble or pass
for, any current gold or silver coin knowing the same to be
counterfeit, R.8.C. c. 167, se. 7 and &

464. Manufacture of copper coin and importation
of uncurrent copper coin,—Every one who manufactures
in Canada any eopper coin, or imports into Canada any copper
coin, other than current copper coin, with the intention of
putting the same into circulation as current copper coin, is
gnilty of an offence and liable, on summary convietion, to a
penalty not exceeding twenty dollars for every pound Troy of
the weight thereof; and all such copper coin so manufactured
or imported shall be forfeited to His Majesty. R.S.C. ¢ 167,
8 28,

The following portions of the Revised Statutes as to ‘* offences relating
to the eoin?? (R.8.C. 1886, oh. 167), remain unrepealed and relate to the
manufacture and importation of nneurrent copper coin :-—

If any coin is tendered ms ecurrent gold or silver coln to any person who
sugpects the same to be diminished ctherwise than by resasonable wearing,
or to be counterfeit, sueh person may cut, break, bend osdeface such coin, and
if any coin so eut, broken, bent or defaeed appears to be diminished otherwise
than by reasonable wearing, or to be counterfeit, the person tendering the
same shall bear the loss thereof; bub if the same is of due weight, and
appears to be lawful coin, the person entiing, breaking, bending or defacing
the same, shall be bound to receive the same at the rate for which it was
eoined. Bee. 26.

1f any digpute arises whether the ¢oin so cut, broken, bent or defaeed, ia
diminished in manner aforesaid, or eounterfeit, it shall be heard and finally
determined in & summary manner by any justice of the peace, who
may examine, upon oath, the parties as well as any other person, for the
'purpose of deeiding sueh dispute, and if he entertaine any doubt in that
behalf, he may summon three persons, the decigion of 2 majority of whom
shall be final. See. 26 {(2).

Every officer employed in the collection of the revenus in Canada shall
cut, break or deface, or cause to he cut, broken or defaced, every piece of
counterfeit or unlawfully diminished gold or silver coin whieh iz tendered
to him in payment of any part of such revenue in Canada.- Ses. 26 (3).
See. 26 appears to have been inadverfently comitted from the unrepealed
_ statutes printed as an appendix to the offieial edition of the Code,

Any two or more justices of the peaee, on the oath of a credible person,
that any copper or braas coin has been unlawfuliy manufaciured or imported,
shall cauge the sgame to be seized and detained, and shall summon the person
in whose possession the same is found, te appear bofore them; and if it
appears to their satisfaction, on the oath of a credible witness, other than
the informer, that sueh eopper or brass eoin has been manufactured or
imported in violation of this Aet, such jnstice shall declare the same forfeited,
and shall place the same in aafe keeping to await the disposal of the Governor
General, for the publie uses of Canada. Bec. 29.

If it appears, to the satisfaction of such justices, that the person in whose
posgession such eopper or brass eoin was found, kmew the same to have
been so unlawfully manufsetured or imported, they may condemn him to
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pay the penalty aforesaid with costs, and may eause him to ba imprisoned
for & term mot exceeding two months, if such penalty and costs are not
forthwith paid. Sec. 30.

If it appears, to the satisfaction of suck justices, that the person in whose
possession such copper or brass coin was found was not aware of it having
been so unlawfully manufactured or imported, the penslty may, on the oath
of any one erediblie witness, other than the plaintiff, be resovered, from the -
owner thereof, by any person who sues for the same in any court of compe-
tent jurisdietion. See, 31.

Any officer of His Majesty’s customs may seizé any copper or hrass eoin
Imported or attempted to be imported into Canada in viclation of this Act,
and may detain the same as forfeited, to await the disposal of the Governor
General, for the public uses of Canada, Bec. 32.

Every one who utters, tendery or offers in payment any copper or hrass
coin, other than eurrent copper ¢oin, shall forfeit double the nominal value
thereof:

2, Buch penalty may be recoverad, with costs, in & summary manner on
the sath of one eredible witness, other than the informer, before any
Justice of the peace, who, if sueh penalty and costs are not forthwith paid,
may eause the offender t¢ be imprisoned for a term not exceeding eight
days. See. 33, '

A moiety of any of the penalties imposed by any of the five seetions next
praceding, but not the eopper or brass coins forfeited nnder the provisions
thereof, shall belong to the informer or person who sues for the same, and
ghe other moiety shall belong to His Majesty, for the publie uses of Canada.

oc. 34,

 Copper ooin.”’ ]--Bee sec. 460 (¢}, as to the interpretation of this term.

463. Exportation of counterfeit coin.—Every ome
is guilty of an indictable offence and liable to two years’ im-
prisonment who, without lawful authority or exeuse the proof
whereof shall lic on him, exports or puts on board any ship,
vessel or boat, or on any railway or carriage or vehicle of any
deseription whatsoever, for the purpose of being exported from'
Canada, any counterfeit coin resembling or apparently intended
to resemble or pass for any current coin or for any foreign coin
of any prince, country or state, knowing the same to be counter-
feit. R.S.C. . 167, 9, 9.

466. Making instruments for coining—Every one is
guilty of an indictable offence and Hable to imprisonment for
life who, without lawful authority or excuse the proof whereof
shall lie on him, makes or mends, or beging or proceeds to make
or mend, or buys or sells, or has in his custody or possession—

(a¢) any puncheon, counter puncheon, matrix, stamp,
die, pattern or mould, in or mpon which there is made or
impressed, or which will make or impress, or which is
adapted and intended to make or impress, the figure, stamp



Part XXXV, CoINAGE OFFENCES, [§ 468] 395

or apparent resemblance of both or either of the sides of any
current gold or silver coin, or of any coin of any foreign
prince, state or country, or any part or parts of both or
either of such sides; or

(&) any edger, edging or other tool, collar, instrument
or engine adapted and intended for the marking of coin
round the edges with letters, grainings, or other marks or
figures apparently resembling those on the edges of any such
coin, knowing the same to be so adapted and intended; or

(¢) any press for coinage, or any cutting engine for
cutting, by force of a screw or of any other contrivance,
round blanks out of gold, silver or other metal or mixture
of metals, or any other machine, knowing such press to be a
press for coinage, or knowing such epgine or machine to
have been used or to be intended to be used for or in order to
the false making or counterfeiting of any such coin. R.S.C.
¢ 167, a. 24,

Where the defendant employed a die-sinker to make, for a pretended
innoeent purpose, a die calenlated to malke shillings, and the die-sinker
suspoeting frand, informed the auihorities and under their direetion made
the die for the purpose of detecting the prizoner, it was held that the
defendant was rightly eonvicted as a prineipal although the die-sinker waa
8D inneceent agent in the transaction. R. v. Bannon (1844}, 2 Mood. C.C.
309, 1 C. & K, 205.

 Search warrant.]—See sec. 568,

467. Bringing instruments for coining from mints
into Canada.—Every one is guilty of an indictable offence
and liable to imprisonment for life who, without lawful author-
ity or excuse the proof whereof shall lie on him, knowingly
conveys out of any of His Majesty’s mints into Canada, any
puncheon, counter puncheon, matrix, stamp, die, pattern,
mould, edger, edging or other tool, collar, instrument, press or
engine, used or employed in or about the coining of coin, or
any useful part of any of the several articles aforesaid, or any
coin, bullion, metal or mixture of metals. R.B.C. e 1867, 5. 23,

468. Clipping current gold or silver coin,—Every
one is guilty of an indictable offence and liable to fourteen
years’ imprisonment who impairs, diminishes or lightens any
current gold or silver coin, with intent that the coin go impaired,
diminished, or lightened may pass for current gold or silver
cein. R.8.C. e. 167, 8. 5.
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469. Defacing current coins.—Every one is guilty of
an indictable offence and liable to one year’s imprigonment who
defaces any current gold, silver or copper coin hy stampmg
thereon any names or words, whether such coin is or is not
thereby diminished or lightened, and afterwards tenders the
same. R.B.CL e 167, 8 17,

470. Possessing clippings of current coin.—Every
one is guilty of an indictable offence and liable to seven years’
imprisonment who unlawfully has in his custody or possession
any filings or clippings, or any gold or silver bullion, or any
gold or silver in dust, solution or otherwise, which have been
produced or obtained by impairing, diminishing or lightening
any current gold or silver eoin, knowing the same to have been

- 80 produced or obtained. R.8.C. . 167, 5. 6.

471, Possessing counterfeit coins,—Every one is
guilty of an indictable offence and liable to three years’ im-
prisonment who has in his custody or possession, knowing the
same to be counterfeit, and with intent to utter the same or any
of them—

(a) any counterfeit coin resemblmg, or apparently in-
tended to resemble or pass for, any current gold or silver
eoin; or

(&) three or more pieces of counterfeit coin resembling,
or apparently intended to resemble or pass for, any current
copper coin. R.8.C. e. 167, 83, 12 and 16,

Indictment.] — Where an indietment for having possession of
counterfeit ¢oin was, on demurrer, held bad for not alleging that the
eounterfeit eoin ‘‘resembled some gold or silver eoin then setually
current,’’ the order made wag that the indietment be guashed, so that
another indietment might be preferred, not that the defendants be
discharged, R. v. Tierney (1869}, 29 T.C.Q.B, 181,

472. Offences respecting copper coin.—Every one
is guilty of an indictable offence and liable to three vears’
imprisonment who—

(¢) makes, or begins to make, any counterfeit coin re-
gembling, or apparently intended to resemble or pass for,
any current copper coin; or

(B) without lawful authority or excuse, the proof of
which shall lie on him, knowingly

(1) makes or mends, or begins or proceeds to
make or mend, or buys or sells, or has in his
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custody or possession, any instrument, tool or
engine adapted and intended for counterfeiting
any eurrent copper coin;

(i) buys, sells, receives, pays or puts off, or
offers to buy, sell, receive, pay or put off, any
counterfeit coin resembling, or apparently In-
tended to resemble or pass for any current copper
coin, at or for a lower rate of value than the same
imports or was apparently intended to import.
R.8.C. ¢ 167, s 15.

See note to see. 464,

473. Offences respecting foreign coins.—Every one
is guilty of an indictable offence and liable to three years
imprisonment who—

{a) makes, or beging to make, any counterfeit coin or
silver coin resembling, or apparently intended to resemble
or pass for, any gold or silver coin of any foreign prince,
gtate or country, not being current coin;

(4) without lawful anthority or excuse, the proof of
which ghall lie on him— '

(i) brings into or roeceives in Canada any
such counterfeit coin, knowing the same to be
counterfeit ;

(ii) has in his custody or possession any
such counterfeit coin knowing the same to be
counterfeit, and with intent to put off the same;
or

{¢} utters any such counterfeit coin; or

(d) makes any counterfeit coin resembling, or appar-
ently intended to rosemble or pass for, any copper coin of
any foreign prince, state or country, not being current coin.
R.8.C. c. 167, s8. 19, 20, 21, 22 and 23.

On a charge of having eounterfeit coins in possession, proof that the
seensed also had in his poszession ‘trade dollars,” which, although
gennine, were not worth their stamped velue, and that he had attempted
te put them off as worth their stamped value, is not admissible as shewing
intent to put off the ecunterfeit coin. R. v. Benham (1899), 4 Can. Cr.
Cas. 63 (Que.).

4%74. Uttering counterfeit gold or silver coins.—
Every one is guilty of an indictable offence and liable to fonr-
teen vears’ imprisonment who utters any counterfeit coin
resembling, or apparently intended to resemble or pass for, any

current gold or silver ecoin, knowing the same to be counter-
feit. T.S.C, e. 167, 3, 10,
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Uttering.]—To ** utter ” ineludes to tender or to put off, See. 460 (f).

Evidence.]—~The word ‘‘apparently’ in this section would seem to
confine the proof of intended resemblance to the counterteit coin itself,
and if the so-called coin was not in itself apparently intended to resemble
or pass for a current eoin it would not aid the prosecution to shew that
the prisoner had represented that, although not a genuine eoin, it eould
be easily passed as such,

In the ease of persons who have passed counterfeit money or bills,
when it ia necessary to establish a guilty knowledge on the part of the
prisoner, the prosecutor is allowed to give evidence of the prisoner having
passed other counterfeit money or bills at about the same time, or that
he had many such in his possession, whieh eircumstances tend strongly to
shew that he wsas net acting innoeently and had not taken the momey
caguaily, but that he was employed in frandulently putting it off. R.v.
Brown (1861}, 21 U.C.Q.B. 330, per Robinson, C.J.

If it be proved that the accused uttered either on the same day or at
other times, whether before or after the uttering charged, base money
either of the same or o different denomination to the same or to a different
person, or had other pieces of base money about him when he uttered the
counterfeit money in guestion, sueh will be evidence from which a guilty
knowledge may be presumed. R. v, Whiley {1804), 2 Leach C.C. 983;: K.
v. Forater, Dears. 458,

Time.]—Bee. 552 declares that any one found committing the offence
mentioned in *‘ see. 477, uttering counterfeit current coin,”’ may be arrested
without warrant by any one. 'This is an error in the Code, ag this section
relates merely to uncurreat eopper coin and not sounterfeit ¢oin, and the
offence ig & comparatively trivial one. It is subtpitted that the language of
seo. 552 does not have the effect of applying its provisions to either this
'iection_ (477), or to the sections whieh relate to sounterfeit ecoin (474 and

75,

4¥5. Uttering light coins, medals, counterfeit cop-
per coins, ete.—Every one is guilty of an indictable offence
and liable to three years’ imprisonment who— :

(a) utters, as being current, any gold or silver coin of
less than its lawful weight, knowing such coin to have
been impaired, diminished or lightened, otherwise than by
lawful wear; or _ .

(b) with intent to defraud utters, as or for any cur-
rent gold or silver coin, any coin mnot being such current
gold or silver coin, or any medal, or piece of metal or mixed
metals, resembling in size, fignre, and colonr, the current
coin as or for which the same is so uttered, such coin, medal
or piece of metal or mixed metals so uttered being of less
value than the current coin as or for which the same is so
uttered ; or

(¢} utters any counterfeit eoin resembling or appar-
ently intended to resemble or pass for any eurrent cop-
per coin, knowing the same to be counterfeit. R.S.C. e
167, ss. 11, 14 and 186.
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476. Uttering defaced coin,—Every one who utters any
coin defaced by having stamped thereon any names or words,
is guilty of an offence and liable, on summary conviction before
two justices of the peace, to a pensalty not exceeding ten dol-
lars. R.8.C. e, 167, & 18,

477. Uttering uncurrent copper coins.—Every one
who utters, or offers in payment, any copper coin, other than
current copper coin, is guilty of an offence and liable, on sum-
mary conviction, to a penalty of double the mominal value
theteof, and in default of payment of such penalty, to eight
daye¢’ imprisonment. R.8.C. e, 167, s. 33.

478. Punishment after previous conviction.—Every
one who, after a previous conviction of any offence relating to
the coin under this or any other Act, is convieted of an offence
specified in this part, is liable to the following punisliment:

(#) to imprisonment for life if otherwise fouiteen
years would have been the longest term of imprisonment to
which he would have been liable:

(). to fourteen years’ imprisonment, if otherwise seven
years would have been the longest term of imprisonment to
which he would have heen liable;

(¢) to seven years’ imprisonment, if otherwise he would
ndvt have been liable to seven years’ imprisonment. R.S.C.
c. 167, s. 13.

Previous convietior.]—It is not neecessary that any judgment should hagve
been pronounced apgainst the prisoner on the first eomvietien. R. v.
Blaby, [1894] 2 Q.B. 170,

Sees, 628 and 676 as tc the procedure where a previous convietion is
charged seem to imply that the second offence must have besn committed
subseguently to the first eonvietion,
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PALRT XXXVI,

ADVERTISING COUNTERFEIT MOXNEY.

SECT.

479. Definition,

480, Adverlising counterfeit money, and other offences con-
nected therewith.

{ Amendment of 1900).

479. Counterfeit token.—In this Part the expression
« gounterfeit token of value ” means any spurious or counterfeit
eoin, paper money; inland revemue stamp, postage stamp, or
other evidence of value, by whatever technical, trivial or decep-
tive designation the same may be described, and includes also
any coin or paper money, which, although genuine, has no value
as money, but in the case of such last mentioned coin or paper
money it is necessary in order to constitute an offence under
this Part that there should be knowledge on the part of the per-
son charged that such coin or paper money was of no value as
money, and & fraudulent intent on his part in his dealings with,
or with respect to the same.

The section formerly ended at the words ‘* deceptive designation the
same may be deseribed.”’ The amendment consists in the aiddition of the
words which foilow them, and is particularly directed against frands in
passing bills of defunct banks and notes of the *‘ Confederate Btates’? of
America. :

Counterfeit token.]—A paper which iz a spurious imifation of & govern-
ment treggury note is a counterfeit, or what purports to be a counterfait
token of value under this section, although there is no original of ita
deseription. R. v. Corey (1895), 1 Can. Cr. Cas. 161 (N.B.].

Befora the Code it had been held that a person indicted for offering to
purchase eountertait tokens of value eould not be convieted om evidence
shewing that the notes whieh he offered to purchase were not eounterfeit,
but gennine bank notes unsigned, though he believed them to be gounter-
feit, and offered to purchase them under such belief. R. v. Attwood (1821),
20 Ont. B, 574. Tha present definition ineludes snch paper where there is
knowledge by the accused that it was of no value and a frandulent intent in
dealing with it. .

480. Advertising counterfeit money and other
offences connected therewith.—Every one is guilty of an
indictable offence and liable to five years’ imprisonment,
who—
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(&) prints, writes, utters, publishes, sells, lends, gives
away, circulates or distributes any letter, writing, eireular,
paper, pamphlet, handbill, or any written or printed matter
advertising, or offering or purporting to adveriise or offer
for sale, loan, exchange, gift or distribution, or to furnish,
procure or distribute, any counterfeit token of value, or
what purports to be a counterfeit token of value, or giving
or purporting to give, either direcily or indirectly, informa-
tion where, how, of whom, or by what means any counter-
feit token of value, or what purports to be a counterfeit
token of value, may be procured or had; or

(b) purchases, exchanges, accepts, takes possession of
or in any way uses, or offers to purchase, exchange, accept,
take possession of or in any way use, or negotiates or offers
to negotiate with a view of purchasing or obtaining or
using any such counterfeit token of value, or what purports
%o to be; or

(¢) in executing, operatin~. promoting or carrying on
any scheme or device to defrand, by the use or by means of
any papers, writings, letters, circulars or written or prinfed
matters concerning the offering for sale, loan, gift, distribu-
tion or exchange of counterfeit tokens of value, uses any
fietitious, false or assumed name or address, or any name or
address other than his own right, proper and lawful name;
or :

(d) in the execution, operating, promoting or carrying
on, of any scheme or device offering for sale, loan, gift, or
distribution, or purporting to offer for sale, loan, gift or
distribution, or giving or purporting to give information,
direetly or indirectly, where, how, of whom, or by what -
means any counterfeit token of value may be obtained or
had, knowingly receives or takes from the mails, or from the
post office, any letter or package addressed to such fietitious,
false or assumed name or address, or name other than
his own right, proper or lawful name. 51 V. e. 40, ss. 2
and 3.

Evidence.]—In Jones’ ease (1770), 1 Doug. 300, a prisoner was indicted
for having in his eustody a eertain forged and eounterfeited paper-writing
purporting to be o bank note, and a special verdiet was returned thersin
that the paper-writing was forged, and that the prisoner well knowing it
not to be B bank mnote averred if to be a good banknote, and disposed of it
ag such with intent to defrand.

Tt appeared that the decument was made in the form and appesrance of
a bank note, but was not signed. Lord Mansfield, in directing the prisoner’s
diseharge, said :-—

26—CRIM. OODE.
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“ The representations of the prisoner after the note was made could not
alter the purport, which i1 what appears on the feee of the inxtrument
itself. Bueh representations might make the party guilty of a fraud or
wcheas.”™ :

Beetion 480 of the Code covers not only the ease of counterfeit monaey,
i.e., false tokens purporting to be bank notes, ste., hut false tokens
purporting to be ceunierfeit tokens,

The words ‘‘what purports to be'’ in sec. 480 (formerly 51 Viet.
(Can.}, eh. 40) import what appears on the face of ths instrument: and
therefore what was said fo the prisoner, or what he thought or believed,
would not be of any moment, Per Rose, J., R. v. Attwood (1881}, 20 Ont.
E. 574, 678.

When a person exhibits to another hank motes representing them as
counterfeit, when in faet they are not so, the offer to purchage such notes
eannot be ar offence under the Act, as the prisoner was offering to purchass
that which the party had to sell, whiech were not counterfeit tokens of
value, Per MacMahon, J., R. v. Attwood (1891), 20 Ount. R. 574, 581,

In the last named case, the defendant was prosecuted for offering to
purehase bank notes which were shewn to him as counterfeit, but were in
faet genaine bank notes unsigned, .

Donbt was alsp expressed in the Attwood ease as to whether the section
applies to counterfeit tokens not in esse, MaeMsahon, J., saying that it may
be that the clause of the statute would require to be amended in order to
reach 8 person offering to purchase such,

A paper which is a spurious imitation of a government treasury note is a
eounterfeit, or what purports to be a counterfeit, token of value, although
there is no original of its deseription, R. v. Corey (189%), 1 Can. Cr. Cas.
161 (¥.B.).

As to evidence of admissions made by the accused, see note to see. 592,

Fraudutent schemes.]—On the trial of any parson charged with the offences
above mentioned, any latter, cireular, writing or paper offering or purport-
ing to offer for sale, loan, gift or distribution, or giving or purporting to give
information, directly or indireetly, where, how, of whom, or by what
mesns, gny counterfeit token of value may be obtained or had, or coneerning
any similar seheme or deviee to defrand the publie, shall be prima faecise
ovidence of the frandulent ¢haracter of such schome or devica, Sae. 695,
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SecT.

481, Preliminary.

482, Arson.

4838, Attempt fo commil arson.

484, Setiwng fire to crops.

485. Attempt to set fire to crops.

488, Recklessly selting fire to forest, ete.

48%7. Threats to burn, etc.

488. Attempt to domage by gunpowder.

489. Mischief on railways.

490, Obstructing railways.

491. Injuries to packages in the custody of railways.
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484, Attempting lo wreck.

495, Interfering with marine signals.

496. Preventing the saving of wrecked vessels or wreck.
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497, Injuries {o rafts of timber and works used for the frans-

misston thereof.
488, Mischief to mines,
£99. Mischief.
500, Attemptang to injure or poison caftle,
501. Injuries to other animals.
56.2. Threats o injure catfle.
503. Inguries to poll-books, ete.
504. Injuries to buildings by tenants.

505, Injuries to landmarks indicating municipal divisions.

506. Injuries to ofher landmarks.

507, Injuries fo fences, efe.

8074, Natural bar to harbour.

508. Injuries fo trees, efc., wheresoever growing.

509. Injuries to vegetable productions growing in gardens, efc.
510. Injuries to cultivated roofs and plants growing elsewkere

511, Inguries not otherwise provided for.
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481, Preliminary.—Every one who causes any event by
an act which he knew would probably cause it, being reckless
whether such event happens or not, is deemed to have caused
it wilfully for the purposes of this part. -

2. Nothing shall be an offence under any provision con-
taired in this part unless it is done without legal justification
or excuse, and without colour of right.

3. Where the offence consists of am injury to anything in
which the offender has an inferest, the existence of such interest,
if partial, shall not prevent his act being an offence, and if total,
shall not prevent his act being an offence, if done with'intent to
defrand. R.S.C. c. 168, gs. 80 and 61. :

{3)—Wiih intent to defraud.]—D. was charged with having set fire to a
building, the property of 4. H., ‘' with inteat to defrand,’” The ease
opened by the Crown was that prisoner intended to defrgud seversl insur-
ance companies, but legal proof of the policies was wanting, and an
amendment was allowed by striking out the words ‘‘ with intent to
defrand.’’ The evidence shewed that several persons were interested in
the premises somortgagese, and J. H, ag owner of the equity of redemption.
The jury found prisoner intended to injure those interested. It was held
that the amendment was anthorized and proper, and the conviction war-

ranted by the evidence. An indietment for arson is good without alleging
any intent. R. v. Cronin (1875}, 36 U.C.Q.B. 342,

It is necessary where the setfing fire is to & man’s own house, to prove
an intent to injure and defrand. R. v. Bryans (1862), 12 U.C.C.P. 161,

48%. Arson,—Every one is guilty of the indictable offence
of argon and liable to imprisonment for life, who wilfully sets
fire to any building or structure whether such building, erec-
tion or structure is completed or not, or to any stack of vege-
table produce or of mineral or vegetable fuel, or to any mine
or any well of oil or other combustible substance, or to any
ship or vessel, whether completed or not, or to any timber or
-materials placed in any shipyard for building or repairing or
fitting out any ship, or to any of His Majesty’s stores or muni-
tions of war. R.8.C. ¢. 168, 8s. 2 to 5, 7, 8, 19, 28, 46 and 47.

Ag to necessity of proving an intent to defraud if the building belonged
to the aecused, see sec. 481 (3).

At common law if the house were the prisoner’s it was necessary to ghew
that his attempt to get fire to it was unlawful and melicicus. R. v. Green-
wood {1864}, 23 U.C.Q.B. 250,

And this wag supplied by proof that the act might or would be an injury to
or a fraud upen any person, and that the acensed acted with intent to do
guch injury. R, v. Bryans (1862), 12 U.C.C.P. 166,

In R. v. Gray (1866), 4 F. & F. 1102, the aceused was charged with
setting fire to his house With intent to defra.ud Bn insurance eompany, and
evidence was offered to shew that the prisoner had praviously ceeupied two
other houses in emeesssion which had been insured, that fires had broken
cout in both, and that the prisoner had made elaims on the insurance com-
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panies, for the logses cceagioned. There was no other evidemce offered to
shew that the fires in the two houses had been get by the prisoner, yet the
evidence wag received as tending to prove that the fire sat as charged in the
indietment was the result of ‘design, not of aceident.

Arson at common law.]—Arson at common law was the malicious burning
of another's house. 1 Bishop Cr. Law 414. It was an offence against the
security of the habitation rather than of the property. 2 Bishop 24. A
man wag not guilty of arson by the common law if he burned & house of
whieh he was {n possession ag owner or as tenant from year to year; R. v,
Podley, 1 Leach 242; or which he held aunder an agreement for a lease;
R. v. Breeme, 1 Leach 220; or as mortgagor in possession. E. v, Spalding,
1 Leach 218, 2 Egst P.C. 1025,

Sets fire.]—It is snfficient if the wood has been af a red hent. R.v.
Parker, 9 C. & P. 45, But the mere scorching the wood black 15 not
enongh. R. v. Enssell, Car. & M. 541. Tt is not necessary that thera
ghould have been a flame. R, v, Stallion, 1 Moo. 398,

Any stack,]—8traw packed on a lorry ready for market has been heldnot
to be 8 *‘stack.”” R. v. Satchwell, 28 Eng.L.T. 569; R. v. Avis, 9C. & P.
348,

Ewvidence.]—A burning done by mischance or megligenee is not arson.
3 Inst. 67. And the same is ttne where the burning results accidentally
from the intentional commission of s mere eivil srespass. 2 East P.C.
1015, : : .

But if a person intending to burn the house of a partioular person
aceidentally burns another’s he commifs the offence. 3 Iust 67; 2 Bishop
Cr. Law 27.

The offence must have been committed withont legal justifieation or
exeuse and without coloar of right. Sec, 481 (2],

A man is presumed to intend the natural and probable consequences of
hiy own voluntary act. Therefore, if one kindles & fire in & stack situated
so that it is likely to communicate and does communicate in fact te an ad-
joining building, he is ehargeable with burning the building. R.v. Cooper,
5 C. & P, 535.

But where a sailor entered a part of a vessel to steal rum there stored,
and while he was tappiug a eask & lighted mateh, whieh he held, vame in
contuet with the rum and a fire resulted which destroyed the vessel, it was
held that it was not arson, R, v. Faulkner, 13 Cox C.C. 580.

Damaging property.]—See sec, 409 s to the indictable offence of mis-
ehief by wilfully destroying jer damaging property; and see see. 511 ar to
gsummary convietion for maliecious injury to property where the damage is
less than $20. :

483. Attempt to commit arson.—Every oneis guilty of
an indictable offence, and liable to fourteen years’ imprison-
ment who wilfully attempts to set fire to anything mentioned in
the last preceding seetion, or who wilfully sets fire to any sub-
stance so sitnated that he knows that anything mentioned in the
last preceding section is likely to catch fire therefrom. R.8.C.
c. 168, ss. 9, 10, 20, 29 and 48.

WAttempts fo set fire.]—I¢ B., under A.’s direetion, arranges a blanket
saturated with 61l so that if it 18 set on fire the flame will be communicated
to @ building and then lights & match and holds it nrtil it is burning well
and then puls it down to within an ineh or two of the blanket, when the
mageh goes out; A, is guilty of an attempt to set fire to the building. R.v.
Goodman, 22 U.C.C.P. 338.
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484. Setting fire to crops.—Every one is guilty of an
indictable offence and liable to fourteen years’ imprisonment
who wilfully sets fire to—

(¢) any crop, whether standing or cut down, or any
wood, forest, coppice or plantation, or any heath, gorse,
furze or fern; or

(8) any tree, lumber, timber, logs, or floats; boom, dam
or slide, and thereby injures or destroys the same. R.8.C.
e, 168, ss. 18 and 12.

In BR. v. Dogsett (1846}, 2 C. & K., 806, the sccnsed was indieted for
setfing fire to & riek of straw. The rick was set on fire by the prisoner
having fired a gnun very near to it, and evidenece was offered to shew that the
riek had been or fire the day previous, and that the prisoner was then cloge
to it with 8 pun in his hand. There was no other svidenca offered o shew
that the prisoner had on the day previous fired the gun or set fire to the
rick. The evidenee, however, was received as tending to shew that the
rlek was fired at the time eharged wilfully.

Colour of right.]—See see. 481 (2},

485. Attempt to set fire to crops,—Every one is guilty
of an indictable offence and lable to seven years’ imprisonment
who wilfully attempts to set fire to anything mentioned in the
_last preceding section, or who wilfully sets fire to any sub-
stance so situated that he knows that anything mentioned in the
last preceding section is likely to catch fire therefrom, R.S.C.
e. 168, s. 20.

486. Recklessly setting fire to forest, etc.—Every
one is guilty of an indictable offence and liable to two years’
imprisonment who, by such negligence as shows him to be
reckless or wantonly regardless of consequences, or in violation
of a Provincial or municipal law of the loeality, sets fire to any

- forest, tree, manufsetured lumber, square timber, logs, or
floats, boom, dam or slide on the Crown domain, or land leased
or lawfully held for the purpose of eutting timber, or on pri-
vate property, on any creek or river, or rollway, beach or wharf,
go that the same is injured or destroyed.

2. The magistrate investigating any such charge may, in
hig diseretion, if the consequences have not been serious, dis-
pose of the matter summarilv, without sending the offender
for trial, by imposing a fine not exceeding fifty dollars, and in
default of payment by the committal of the offender to prison
for any term not exceeding six months, with or without hard
labour. R.8.C. c. 168, s, 11.



Parr XXXVIL MiscHIEF, [§ 489] 407

[

487%. Threats to burn, etc.—Every one is guilty of an
indictable offence and liable to ten years’ imprisonment who
sends, delivers, or utters, or directly or indirectly causes to be
received, knowing the contents thereof, any letter or writing
threatening to burn or destroy any building, or any rick or
stack of grain, hay or straw, or other agricultural produce, or
any grain, hay or straw, or other agricultural produce .in or
under any building, or any ship or vessel. R.8.C. c¢. 173, s, 8.

Threats verbally made to burn the complainant’s buildings are not indiet-
able under the Criminsl Code, and give rise only to proceedings to foree the
offender to give security to keep the peace. Ex parte Welsh (1898}, 2 Can.
Cr. Cas. 35 (Que.),

RBinding over io keep the peace. ] —Upon complaint by or on behali of any
person that on saccount of threats made by some other person or on any
other aceount, he the complainant is afraid theat sueh other person will burn
or set fire to his property, the justice before whom sueh complaint is made
may, if he is satisfied that the complainant hss reasonable grounds for his
fears, require reoh other parson fo enter inte his own recognizances or to
give security to keep the peace, and to be of good behaviour for a term not
exeeeding twelve monthe. BSec. 959 {2).

488. Attempt to damage by gunpowder.—Every one
is guiliy of an indictable offence and liable to fourteen years’
imprisonment who wilfully places or throws any explesive sub-
stance into or near any building or ship with intent to destroy
or damage the same, or any machinery, working tools, or chat-
tels whatever, whether or not any explosion takes place. R.8.C.
e. 168, ss. 14 and 49.

Eaxplosive substgnce.]—This expression includes any materials for making
snexplosive substance; also any apparatus, machine, implement or materials
nged or intended te be used or adapted for eausing or aiding in causing any
explosion in or with any explosive substance, and also any part of any such
apparatus, machine or implement. SBee. 3 (4).

489. Mischief on railways.——Every one is guilty of an
indictable offence and liable to five years’ imprisonment who, in
manner likely to eause danger to valuable property, without
endangering life or person—

{a) places any obstruction upon any railway, or takes
up, removes, displaces, breaks or injures any rail, sleeper,
or other matter or thing belonging to any railway; or

(b) shoots or throws anything at an engine or other rail-
way vehicle; or

(¢) interferes without authority with the points, signals
or other appliances npon any railway; or '

(d) makes any false signal on or near any railway; or
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(e) wilfully omits to do any act Whleh it is his duty
to do; or
( f) does any other unlawful act.

2, Every one who does any of the acts above mentioned,
with intent to cause such danger, is liable to imprisonment for
life. R.8.C. ¢ 168, ss. 87 and 38.

Bee alsn secs, 250 and 251 and note o see. 511,

Where an indietment charges subatantislly the same offence as that
charged in the indietment cn which the accused was given In charge on a
former trial but adds a statement of intention or cireumstances of aggrava-
tion tendlng if proved to inerease {he punishment, the previous acqulttal or
convietion 18 a bar to such subsequent indietment. SBee. 833 (1),

Evidence,]—The set must have been done without legal justification on
exense and without colonr of right, Seo, 481 (2). It will be obeerved that
the term ‘‘ wilfully ’* does not appear except in sub-paragrapk (f) in the
firat part of the section,

490. Obstructing railways.—Every one is guilty of an
indictable offence and liable to two years’” imprisonment who,
by any act or wilful cmission obstruets or interrupts, or canses
to be obstructed or interrupted, the construction, maintenance
or free use of any railway or any part thereof, ur any matter or
thing appertaining thereto or conneected therewith. R.S.C.
c. 168, sa. 38 and 39,

To eonstitute an offence the aet must be done without legal justifieation
or excuse and without eolour of right. See. 48, (2).

A drinken man got upon the railway and altered the signals and thereby
caused & luggage train to pull up and proceed at a very slow pace. It was
held upon g case reserved, that thiz was the esusing of an engine and ear-
riage using a railway fo be obstrueted. R. v. Hadfield, 11 Cox C.C. 574,
A persan improperly went upon a linme of railway and purposaly attumpted
to stop & train approaching, by placing himself on the space beiween two |
lines of rails, and holding up hir arms in the mode adopted by inzpeetors
of the line when desirous of stopping & train; it was held also {o be the
offenice of unlawfully obstructing an engine or carriage nsing a railway. R,
v. Hardy, 11 Cox C.C. 656,

491. Injuries to packages in the custody of rail-
ways.—HEvery one is guilty of an offence and liable, on snm-
mary convietion, to a penalty not exceeding twenty dol-
lars over and above the value of the goods or liquors so destroyed
or damaged, or to one month’s imprisonment, with or without
hard labour, or to hoth, who—

{a} wilfully destrovs or damages anything contammg
any goods or hquors in or about any railway station, or
building or any vehicle of any kind on any railway, or in
any warehouse, ship or vessel, with intent to steal or other-
wise nnlawfully to obtain or to injure the contents, or any
part thereof; or
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(b) unlawfully drinks or wilfully spills or allows to
run to waste any such liquors, or any part thereof. R.8.C.
¢ 88,8 62; 51 V. . 29, 5. 297,

492. Injuries to electric telegraphs, etc.—Every one
is guilty of an indictable offence and liable to two years’
imprisonment who wilfully—

(@) destroys, removes or damages anything which forms
part of, or is used or employed in or about any electric qQr
magnetic telegraph, electric light, telephone, or fire-alarm,
or in the working thereof, or for the transmission of elec-
tricity for other lawful purposes; or

(6) prevents or obstructs the sending, conveyance or
delivery of any communication by any such telegraph, tele-
phone or fire-alarm, or the transmisgion of eleciricity for
any such electric light or for any such purpose as afore-
gaid.

2. Every one who wilfully, by any overt act, attempts to
commit any such offence, is guilty of an offence and liable, on
summary conviction, to a penalty not exceeding fifty dollars,
or to three months’ imprisonment, with or without hard labour.
R.8.C. c. 168, ss. 40 and 41.

To gonsiifute an offence the set must be done without legal justification
or exeuse and without e¢olour of right. See. 48, (2.}

493. Wrecking.—Every one is guilty of an indictable
offence and liable to imprisonment for life who wilfully—

(#) casts away or destroys any ship, whether complete
or unfinished ; or '

{5) does any act tending to the immediate loss or
destruction of any ship in distress; or

(c) interferes with any marine signal, or exhibits any -
false gignal, with intent to bring a ship or boat into danger.
R.8.C. c. 168, ss. 46 and 51.

494, Attempting to wreck.—Every one is guilty of an
indictable offence and liable to fourteen vears’ imprisonment
who attempts to east away or destroy any ship, whether com-
plete or unfinished. R.8.C. c. 188, s. 48.

495, Interfering with marine signals.—Every oneis
guilty of an indictable offence and liable to seven years’ impris-
onment who wilfully alters, removes, or conceals, or attempts
to alter, remove or conceal, any signal, buoy or other sea mark
used for the purposes of navigation.
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2. Every one who makes fast any vessel or boat to any such
signal, buoy, or sen mark, is liable, on summary convietion, to-
& pensalty not exceeding ten dollars, and in default of payment.
to one month’s imprisonment. R.8.C. ¢. 168, 3s. 32 and 53.

496. Preventing the saving of wrecked vessels or
wreck, —Every one is guilty of an indictable offence and liable:
to seven years’ imprisonment who wilfully prevents or impedes,
or endeavours to prevent or impede—

(a) the saving of any vessel that is wrecked, stranded,
abandoned or in distress; or
(b) any person in his endeavour to save such vessel.

2. Every one who wilfully prevents or impedes, or endeav-
ours to prevent or impede, the saving of any wreck, is guilty of
an indietable offence and liable, on convietion on indictment,
to two years’ imprisonment, and on summary conviction before
two justices of the peace, to a fine of four hundred dollars or
six months’ imprisonment, with or without hard labour. R.8.C.
e 81, ss. 36 () and 37 (e).

Wreck.] —This term ineludes the cargo, stores and tackle of any vessel

and all parte of a vessel separated therefrom, and slso the property of ship-
wrogked persons. Sec. 3 (dd).

497. Injuries to rafts of timber and works used for
the transmission thereof,—Every one is guilty of an indict-
able offence, and liable to two years’ imprisonment who wil-
fully—

(a) breaks, injures, cuts, loosens, removes or destroys, in
whole or in part, any dam, pier, slide, boom or other such
work, or any chain or other fastening attached thereto, or
any raft, erib of timber, or saw-logs; or

(b) impedes or blocks up any channel or passage
intended for the transmission of timber. R.S.C. e 188,
8. b4,

498. Mischief to mines,—Every one is guilty of an
indictable offence and liable to seven years’ imprisonment who,
with intent to injure a mine or oil well, or obstruct the work-
ing thereof—

(a) causes any water, earth, rubbish or other substance
to be conveyed into the mine or oil well or any subterranean
channel eommuniecating with such hine or well; or

(b) damages any shaft or any passage of the mine or
well; or '
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(¢) damages, with intent to render useless, any appar-
atus, building, erection, bridge or road belonging to the
mine, ‘or weil, whether the ohject damaged be complete or
not; or

() hinders the working of any such apparatus; or

(e) damages or unfastens, with intent to render nseless,
any rope, chain or tackle used in any mine or well, or upon
any way or work connected therewith. R.8.C. ¢. 188, ss. 30
and 31.

Colowr of right.]—If the aet be dome with a solour of right it iz no
offence, Heec, 481 (2); R. v. Matthews, 14 Oox C.C. 5.

Apparatus, building or ereetion.]—A trunk of wood used to eonvey water
te wash the earth from the ore is an ‘! erection ' belonging to the mine
within this seetion. Barwell v. Winterstoke, 14 @.B. 704; and so is &
scaffold erected at some distanse above the bottom of a mine for the purpose
of working a vein of eoal on a level with the seaffold. R. v, Whittingham,
9C. & P. 234,

The legislation in the seversl provinces for the protection of persons
employed in mines iz as follows:—

Nova Scotis.—Revised Statutes of Nova Seotia, fifth series, 1884, Title 8,
Chapter 8, ‘ Of the Regulation of Mines’; ag amended by Chapter § of the
Acts of 1885; by Chapter 9 of Acte of 1891; Chapter 4 of Acts of 1892;
Chapter 10 of Aetsof 1893; Chapter 54 of the Acts of 18989 (62 Viet. ch, 54).

New Bruuswick.— Certain provisions in the General Mining Act, R.8.N.B,,
1877, Chapter 18; §4 Viet., Ohapter 16; and the amending Aets, 55 Viet.,
Chapter 10, 68 Viet., Chapter 27, and 62 Viet., Chapter 26; 56 Viet., Chap-
ter 11,

Quedec.—The Actof 1892, ‘ An Aet to Amend and Consolidate the Mining
Laws,” §5-56 Viet., Chapter 20, as amended by the Act of 1800, 63 Viet.,
Chapter 17; and 63 Viet., Chapter 33,

Oniario, —R.S.0., 1897, Chapter 86; ss amended in 1899 by 62 Viet,,
Chapter 10; and in 1900 by 63 Viet., Chapter 13,

Manitoba.—' The Mines Aet, 1897,’ 60 Vict., Chapter 17.

British Columbia.—R.8.B.C., 1897, Chapter 134, ‘ An Aet for securing
the Bafety and Good Health of Workmen engaged in or about the Metalli-
ferous Mines in the Province of British Columbis,’ a8 amended by 62 Viet.,
Chspter 49; and R.8.B.C., 1807, Chapter 138, ‘ An Aet to make Regulations -
with respect to Coal Mines,’ as amended in 1899 by 62 Viet., Chapter 47,

Another amendment of 1899 to thelaiter Aet, 62 Viet., Chapter 46, was
dirallowed on April 24, 1900. Cap. Gazette, May 12, 1900, p. 2366.

499. Mischief. —Every one is guilty of the indictable
offence of mischief who wilfully destroys or damages any of the
property hereinafter mentioned, and is liable to the punish-
ments hereinafter specified :

. (4) Té imprisonment for life if the object damaged

e—
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(a) a dwelling-house, ship or boat, and the
damage be caused by an explosion, and any per-
gon be in such dwelling-house, ship or boat;
and the damage causes actual danger to life;
or :

(&) a bank, dyke or wall of the sea, or of any -
inland water, natural or artificial, or any work
in or belonging to any port, harbour, dock or
inland water, natural or artificial, and the dam-
age causes actual danger of inundation; or

(¢) any bridge (whether over any stream
of water or not) or any viaduct, or agqueduct,
over or under which bridge, viaduet or aqueduct
any highway, railway or canal passes, and the
damage is done with inftent and so as to render
such bridge, viaduct or aqueduect, or the high-
way, railway or canal passing over or under the
same, or any part thereof, dangerous or impass-
able; or

(d) a railway damaged with the intent of
rendering and so as to render such railway
dangerous or impassable. R.S8.C. c. 168, ss. 13,
82 and 49; e. 32, s 213.

. (B) To fourteen years’ imprisenment if the object dam-

aged be—

(a) a ship in distress or wrecked, or any

goods, merchandise or articles belonging
thereto; or

(b) any cattle or the young thereof, and the
damage be caused by the killing, maiming,
poisoning or wounding.

(0) To seven years' imprisonment if the objeet dam-

aged be—

(a) a ship damaged with intent to destroy
or render useless such ship; or

() a signal or mark used for purposes of
navigation; or

(¢) a bank, dyke or wall of the sea, or of any
inland water or canal, or any materials fixed
in the ground for securing the same, or any

“work belonging to any port, harbour, dock or

inland water or canal; or
(d) a navigable river or canal damaged by
interference with the flood-gates or sluices
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thereof or otherwise, with intent, and so as to
obstruct the navigation thereof; or
(e) the flood-gate or sluice of any private
water with intent to take or destroy, or so as to
cause the loss or destruction of, the fish therein;
or
(f) a private fishery or salmon river dam-
aged by lime or other noxious material put into
the water with intent to destroy ﬁah then being
or to be put therein; or
(g) the ﬂood—gate of any mill-pond, reservoir -
or pool cut throngh or destroyed; or
(k) goods in process of manufacture dam-
aged with intent to render them useless; or
(i) agricultural or manufacturing machines,
or manufacturing implements, damaged with
intent to render them useless, or
{4} a hop bind growing in a plantation of
hops, or a grape vine growing in a vineyard.
R.8.C. ¢. 168, ss. 16, 17, 21, 33, 84, 50 and 52.
(D} To five years 1mpr150nment if the obJect dam-
aged he—
(a) a tree, shrub or underwood growing in
a park, pleasure ground or garden, or in any
land adjoining and belonging to a dwelling-
honse, injured to an extent exceeding in value
five dollars; or
(b)Y a post letter bag or post letter; or
(¢) any street letter box, pillar hox or other
receptacle established by authority of the Post-
master-General for the’ deposit ‘of letters or
other mailable matter ; or
(d) any parce! sent by parcel post, any packet
or package of paterns or samples of merchandise,
or goods, or of seeds, enttings, bulbs, roots, scions
or grafts, or any printed vote or proceading,
newspaper, printed paper or book or other mail-
able matter, not being a post letter, sent by mail;
or
(e) any property, real or personal, corporeal
“or incorporeal for damage to which no special
punishment is by law prescribed, damaged by
night to the value of twenty dollars. R.S.C.
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c. 168, ss. 22, 23, 38 and 38; c. 35, ss. 79, 01,
96 and 107; 33 V. ¢, 37, s, 17,
(E) To two years’ imprisonment if the object dam-
aged be— :

(@) any property, real or personal, corporeal
or incorporeal, for damage to which no special
punishment is by law prescribed, damaged to the
value of twenty dollars. R.S.C. c. 168, ss. 36,
42 and 58; 83 V. e. 37, 8 1T.

See note to see, 51l

500. Attempting to injure or poison cattle.—Every
one is guilty of an indictable offence and liable to two years’
imprisonment who wilfully---

(a) attempts to kill, maim, wound, poison or injure any
cattle, or the young thereof; or

(b) places poison in such a position as to be easily par-
taken of by any such animal. R.8.C. c. 168, s 44,

501. Injuries to other animals.—Every ome is guilty
of an offence and liable, on summary eonviction, to a penalty
not exceeding one hundred dollars over and above the amount
of injury done, or to three months’ imprisonment with or with-
out hard labour, who wilfully kills, maims, wounds, poisons or
injures any dog, bird, beast or other animal, not being cattle,
but being either the subjeet of larceny at common law, or being
ordinarily kept in & state of confinement, or kept for any law-
ful purpose.

2. Fvery one who, having been convicted of any such
offence, afterwards commits any offence under this section, is
guilty of an indictable offence, and liable to a fine or imyprison-
ment, or both, in the discretion of the Court. R.S.C. c. 168,
g 453 53 V. e. 37, 8. 18, :

As to injuries to cattle seo sac. 489 {B) (b}, and the statutory definition
of the word cattle in sec. 3, sub-sec. (d).

Punishment on indictment,]—Sea see. 851 a8 to offences under the second
suh-seetion.

Punishment on summary convietion. ]—Bee sec. 872,

502. Threats to injure cattle.—Every one is guilty of
an indictable offence, and liable to two years’ imprisonment
who sends, delivers or utters, or directly or indirectly ecauses to
be received, knowing the contents thereof, any letter or writing
threatening to kill, maim, wound, poison, or injure any eattle.

RB.C. e 173, s 8.
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Under see. 489 it is an indictable offence to wilfully destroy or dstuage
any eattle, or the young thereof; by killing, maiming, poisoning or wounding,
and by sec. 3 (d) the term ‘' ¢aftle’” ineludes any horse, mule, ass, swine,
sheep or goat, as well as any neat cattle or animal of the bovine species,
and by whatever teehnical or familiar name known, and shsll apply to one
animal as well a8 to many. This definition seemes wide enough of itself to
inelude the young of any of the animals of the classes mentioned. It will
be observed that threats to kill a dog or other animalg not being cattle
{see see, 501} are not within this section,

303 Injuries to poll books, ete.—Every one is guilty
of an indictable offence and liable to seven years’ imprisonment
who wilfully—

(#) destroys, injures or obliterates, or causes to be
destroyed, injured or obliterated; or
() makes or causes to be made any erasure, addition
of names, or interlineation of names in or upon— '
any writ of election, or any return to a writ of election, or
any indenture, poll-book, voters’ list, certificate, aflidavit or
report, or any document, bellot or paper made, prepared or
drawn out according to any law in regard to Dominion, Pro-
vincial, munieipal or civic elections. R.S.C. e. 168, 5. 53.

504. Injuries to buildings by tenants.—Every one is
guilty of an indictable offence and liable to five ¥ears’ imprison-
‘ment who, being possesed of any dwelling-house or other build-
ing, or part of any dwelling-house or other building which
is built on lands subject to a mortgage, or which is held for any
term of years or other less term, or at will, or held over after the
termination of any tenancy, wilfully and to the prajudice of
the mortgagee or owner—

(a) pulls down or demolishes, or beginys to pull down
or demolish the same or any part thereof, or removes or
begins to remove the same or any part thereof from the
premises on which it is erected ; or

(&) pulls down ov severs from the frechold any fixture
fixed in or to such dwelling-honse or bunilding, or part of
such dwelling-house or building.

See also see, 322.

505. Injuries to land marks indieating muncipal
divisions.—Every one is guilty of an indictable offence and
liable to seven years’ imprisonment who wilfully pulls down,
defaces, alters or removes any mound, land-mark, post or monu-
ment lawfully erected, planted or placed to mark or determine
the boundaries of any province, county, city, town, township,
‘parish or other municipal division. R.8.C. e. 188, s. 58.
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506. Injuries to other land marks.—Every one is
guilty of an indictable offence and liable to five years’ imprison-
ment who wilfully defaces, alters or removes any mound, land-
mark, post or monument lawfully placed by any land surveyor to
mark any limit, boundary or angle of any concession, range, lot
or parcel of land.

9. It ia not an offence for any land surveyor in his opera-
tions to take up such posts or other boundary marks when
necessary, if he carefully replaces them as they were belore.
R.B.C. c. 168, 5. 57. )

507%. Injuries to fences, etc.—Every one is guilty of an
offence and liable, on summary conviction, to a penalty not
exceeding twenty dollars over and ahove the amount of the
injury done, who wilfully destroys or damages any fence, or
any wall, stile or gate, or any part thereof respectively, or any
post or stake planted or set up on any land, marsh, swamp or
land covered by water, on or ag the boundary or part of the
boundary line thereof, or in lien of a fence thereto.

9. Every one who, having been convieted of any such
offence, afterwards commits any such offence, is liable, on
summary conviction, to three months’ imprisonment with hard
labour. R.S.C. e 168, 5. 27; 53 V,, c. 38, s 15,

(Amendment of 1893).

307A. Natural bar to harbour,—Every one is guilty
of an offence and liable, on summary conviction, to a penalty
not exceeding fifty dollars, who wilfully and without the per-
mission of the Minister of Marine and Fisheries {the burden of
proving which permission shall lie on the accused) removes any
stone, wood, earth or other material forming a mnatural bar
necessary to the existence of a public harbour, or forming a
natural protection to such bar.

508. Injuries to trees, etc.,, wherésoever growing.—
Every one is guilty of an offence and liable, on summary con-
viction, to a penalty not exceeding twenty-five dollars over and
above the amount of the injury done, or to two months’ tmpris-
onment, with or without hard lahour, who wilfully destroys
or damages the whole or any part of any treé, sapling or shrub,
or any underwood, wheresoever the same is growing, the injury
done being to the amount of twenty-five cents, at the Jeast.
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2. Every one who, having been convicted of any such
offence, afterwards commits any such offence, is liable, on sum-
mary conviction, to a penalty not exceeding fifty dollars over

and above the amount of the injury done, or to four months’
imprisonment with hard labour, -

3. Every one who, having been twice convicted of any
such offence, afterwards commits any such offence, is guilty of
an indictable offence, and liable to two years’ imprisonment.
R.8.C. c. 168, 5, 24,

By gec. 907 it is provided that mo information, summons, eonviction,
order or other proceeding shall be held to charge two offences, or shall be
held to be uncertain on aceount of its stating the offenee to have been com-
nitted in different modes, or in respect of one or other of several articles,
sither eonjunctively or disjunetively, for example, in charging an offsnce
under this section it may be alleged that ‘‘the defendant unlawfully did
cut, break, root up and otherwise destroy or demage a tree, sapling or
-shrub ' and it is not neeessary to define more partienlarly the nature of
the act done, or to state whether sngh act wos done in respect of a tree, or
8 sapling or a shrub. Hee. 907, ) .

Where the expression ‘‘ over and abeve the amount of injury done,’ is
used, it does not mean that the penalty ** over aud above, ete.,’’ is to go
to the Crown and the sum assessed a8 ‘‘ the amount of injury done ! is to
go to the party aggrieved. It is not intended that there shall be two
peunliies, but that the amount of the whole penalty shall be arrived at by
ascerteining the damages and then adding thereto such sum, not exceeding
$50, ss the justice may deem proper. By see. 511 provision is made
whereby the justice may award a sum not exceeding $20 in the cases there
mentioned, as ‘‘ compensation '’ to be paid in the case of private property
to the person aggrieved, If it had been intended that the ‘‘ amount of
injury done ‘" mentioned in see. 508 should be ascertained and paid as com-
pensation to the aggrieved person, it is #air to expeet it would have so
gtated. Why the justice should fix the pemalty by first aecertaining the
amount of damage done is explained by referenee $o see, 861, whieh
authorizes the justice for a first offence to diseharge the offender from his
sonviction upon his paying the aggrieved person the damsges and costs,
or either, as aseertained by the justice. R. v. Tebo {1889}, 1 Terr. L.R. 195,

509. Injuries to vegetable productions growing in
gardens, ete.—Every one is guilty of an offence and lisble, on
‘summary conviction, to a’ penalty not exceeding twenty dol-
lars over and above the amount of the injury done, or to three
months’ imprisonment, with or without hard labour, who wil-
fully destroys, or damages with intent to destroy, any vegetable
production growing in any garden, orchard, nursery ground,
house, hot-house, green-house, or congervatory.

* 2. Every one who, having been convicted of any such
offence, afterwards commits any such offence, is guilty of an
indictable offence, and liable to two years’ imprisonment. R.8.C.
e 168, s, 25,
See mote to see. 508.
27—CRIM. OODE.
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510. Injuries to cultivated roots and plants grow-
ing elsewhere.—Every one is guilty of an offence and liable,
on summary conviction, to a penalty not exceeding five dollars
over and above the amount of the injury done, or to one month’s
imprisonment, with or without hard labour, who wilfully
destroys, or damages with intent to destroy, any cultivated root
or plant used for the food of man or beast, or for medicine,
or for distilling, or for dysing, or for or in the course of any
manufacture and growing in any land, open.or inclosed, not
being a garden, orchard, or nursery ground.

2. Every one who, having been convicted of any such
offence, afterwards commits any such offence, is liable, on
summary conviction, to three months’ imprisonment, with hard -
labour. R.8.C. c. 168, 5. 26.

Hee note to see, 508.

511. Injuries not otherwise provided for.—Every
one who wilfully commits any damage, injury or spoil fo or
upon any real or personal property, either corporeal or incor-
poreal, and. either of a public or private mature, for which
no punishment i3 hereinbefore provided, is guilty of an offence
and liable, on summary conviction, to 2 penalty not exceeding
twenty dollars, and such further sum, not exceeding twenty dol-
lars, as appears to the justice to be a reasonable compensation for
the damage, injury or spoil so committed—which last mnen-
tioned sum of money shall, in the case of private property, be
paid to the person aggrieved; and if such syms of money,
together with the costs, if ordered, are not paid, either immedi-
ately after the convietion, or within such period as the justice,
at the time of the convietion appoints, the justice may canse
the offender to be imprisoned for any term not exceeding two
monthsg, with or without hard labour.

2. Nothing herein extends to— '

() any case where the person acted under a fair and
reasonable supposition that he had a right to do the act
complained of; or

(b) any trespass, not being wilful and malicious, com-
mitted in hunting, or fishing, or in the pursuit of game.
R.8.C. c. 168, 5. 59; 53 V., ¢. 37,5 18.

Colowr of vight.]—To eonstitute an offenee under this Part of the Code

the aet must have been done withont legal justification or excuse and with-
out eolour of right, Sec. 481{2).
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Assortion of vight; excess.]—In R. v, Clemens, [1898] 1 Q.B. 556, the
Court for Crown cases'reserved (Bussell, C.J., and Grantham, ‘Wright, Big-
hamw and Darling, JJ.), laid down that the proper direction to be given to-a
jury on an indietment for malicious injury to property where it iz claimed
by the defendant that the aet was done in the gesertion of a right, is: Digd
the defendants do what they did in exercise of a supposed right? And if
they did, but on the facts before them the jury are of opinion that the
defendants did more damage than they could reasonably suppose to be
necossery for the agsertion or protection of the alleged right, then that the
jury ought to find them guilty of malicions damage. Im this ease two
wooden ghruetures were erected on 3 pisce of meadow land on the seq shors,
over which the defendants claimed to have sertain rights of user for recrea-
tion and tor mending and drying mets, ete., and the defendants in the
asgertion of these rights pulled down the buildings and threw them into
the sea. The court held that thie was an excess of damsge for whieh they
might properly be eonvieted. :

) On a prosecution for malicious damage to property, the accused cannot
“elaim that they wers acting under s fair and reasonable supposifion that
they hed a right to do the aet complained of, if it appears that the supposed
right was one which, under the circumstanees, conld not exist in law
although the acoused had a bona fide belief that these acts were legal.
White v. Feast, 36 J.P, 36; Brooks v. Hamlyn (1899), 63 J.P. 215,

Under this section the magistrate’s jurisdietion in respect of a charge of
wilful injury to property is not onsted unless the act was done under a fair
and reasomable supposition of right, and the mwagistrate has jurisdiotion to
summarily try the charge notwithetanding the mere belief of the aceunsed
that he had s right to do the act complsined of. R. v. Davy (1900), 4 Can,
Cr. Cas. 28 (Ont, C.A.}.

Uncertainty in conviction.]—A eonvietion whieh alleged that the defen-
dant unlawfally and maliciously committed damage, injury and spoil to and
apon the real and personal property of the progecuior, buf did not allege the
particular et done and the nature and quality of the property damaged,
was held bad for uncertainty. Re Donelly, 20 U.C.C.P. 165; R. v. Spain
{1889), 18 Ont, R, 385.

Aeonviction under this section should elearly shevw whether the damage,
injury or spoil complained of, is dons to real or personal property, stating
what property, and what is the amount which tha justice has sscertained to
be ressonable compensation. R. v. Cagwell (1870}, 20 U.C.C.P. 275,

Evidence,]—In Gayford v. Chouler, [1898] 1 Q.B. 316, the defendant
walked scross the respondent’s field after notice to desist, and injured the
high grasg to the extent of 6d., and it was held br Day and Lawrance, JJ.,
that this constituted a malicious injury to property, for whieh the appellant
eguld properiy be convieted. ©

In Roper v. Knott, [1808] 1 Q.B, 686, the defendant was & milk carrier
. in the employment of the prosecutor, and the alleged offence consisted in
adding water to the milk delivered to him for carriage to the prosecutor’s
eustomers, The magistrate found that the addition was made for the pur-
pose of ensbling the defendant to make a profit for himself by selling the
surplug milk and not ascounting for it, bat that there was no intention to
injure the prosecutor. The Court for Crown Cases reserved held that an
intention to injure the owner of the property wasnot essential to the offence
and that the defendant should be conviated.

Railway property. ] —Sub-section 2 of sea. 273 of The Rallway Aet,
Statutes of Canada, 1888, ch. 20, as amended (1899, ch. 37, see. 4) provides
as follows:—Every persor who wilfully bregks down, injures, weakens or
destroys any geie, fence, ergetion, building or siructuie of a SOMPANY, OF
removes, obliterntes, defaces or destroys any printed or written notice,
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direction, order, by-law or regulation of a company, or any seetion of or
extract from this Aet or any other Act of Parliament, which & compsny or
any of its officers or agents have caused to be posted, attacked or afixed to
or upon any fence, post, gate, building or erection of the eompany, or any
¢ar upon any railway, shall be liable on summary convietion to 4 penalty
not exceeding fifty doliars, or, in default of payment, to imprisonment for
s term not exceeding two months. See. 273 (2).
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PART XXXVIIT.

CRUELTY TO ANTMALS.
Secr.
518. Cruelty to animals.
518, Keeping cock-pit.
614. The conveyance of cattle.
515, Search of premises—penally for refusing admission to
peace officer.

: (Amendment of 1895.)

812 Cruelty to animals,—Every one is guilty of an
offence, and lisble, on summary conviction before two justices
of the peace, to a penalty not exceeding fifty dellarg, or to three
months’ imprisonment, with or without hard labour, or to both,
who—

{a) wantonly, cruelly or unnecessarily beats, binds, ill-
treats, sbuses, overdrives or iortures any cattle, pouliry,
dog, domestic animal or bird, or any wild animal or bird i
captivity ; or

() while driving any cattle or other animal is, by negli-
gence or ill-usage in the driving thereof, the means whereby
any mischief, damage or injury is done by any such cattla'
or other animal; or

(¢) In any manner encoursages, aids or aesists at the
fighting or baiting of any bull, bear, badger, dog, eock, or
other kind of animal, whether of domestic or wild nature.
R.B8.C. e 172,58 2

Unnecessarily heats, efe. 1—*¢ Unnecessarily *’ here means '* without good
reason.’’ Ford v, Rxlay, 23 Q.B.D, 208 ; Murphy v. Manning, 2 Ex. D.
307 R. v. MeDonagh, 28 L.R, Ir, 204,

The usge of an overdraw check rein on & horse is ordmarﬂy not an offence
under this section sithough it eauses discomfort to the animal. Soeiety v.
Lowry (1804}, 17 Monireal Legal News 118.

The cutting of the eombs of coeks to fif them for ﬂghtmg or winning
prizes at exhibitions has been held to be cruelty. Murphy v. Manning,
L.R. 2 Ex, D. 307; but as to dishorning cattle the better opinion appears
to be that it is ot an offence: Callaghan v. Boeiety, 11 Cox C.C. 101
slthough it was held to be in Ford v. Wiley, L.R, 23, Q.B.D. 203,

The spayiug of sows is not oruelty, Lewis v, FPermor, L.R, 18
Q.B.D, 532,
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Appeal. J—Where san infermation is laid in the name of an individual
deperibing himself as the agent of a soeiety mamed, the society doea not
thereby heecceme a party to the proceedings and it has ne locus standi to
appeal from the justiees’ order dismissing the eharge; the notice of appeal
- mudt in sueh case be taken in the pame of the agent personally, other-
wise it may be quashed. Csnadian Soemty, ete. v, Lauzon (1899}, 4 Can.
Cr, Cas. 354 (Que.),

Penally.] — This and see. 513 of the (Jode are taken from the Aet
respecting Cruelfy to Animals, R.8.C., e¢h. 172, and sec. 7 of that statute
remsinsg unrepealed {Code sec. 983} and musi ba read in conjunction with
Code gecs, 512 and 513, It is as follows:—

‘* Bvery pecuniary penalty recovered with respect to any such ‘offence
shall be applied in the following manner, thet s to say: cne molety thereof
to the corporation of the eity, town, village, township, perieh, or place in
which fhe offence was committed, and the other moiety, with full
costs, to the person who informed snd -prosecuted for the same, or to such
other person as to the jusiices of the peaes seems proper.’’

Time,]—The prosecution must take place within three months from the
commiigsion of the offence. See. 531 (e).

513 Keeping cockpit.—Every one is guilty of an
offence and liable, on summary conviction before two justices
of the'peace, to 4 penalty not exceeding fifty dollars, or to' three
months’ imprisonment, with or without hard labour, or to both,
who builds, makes, maintains or keeps a cpck-pit on premises
belonging to or occupied by him, or allows a cock-pit to be
built, made, maintajned or kept on premises belonging to or
occupied by him.

2. All eocks found in any guch cock-pit, or on the premlses
wherein such cock-pit is, shall be confiscated and sold for the
benefit of the mumclpahty 1n which said cock-pit is mtuated
R.B.C. ¢ 172, 8 3.

Time,]—The prosecutlon must be commenced within three months from
the commisslon of the offence. Hee. 531 (e].

... 314: The conveyance of eattle.—No railway company
within Canada, whose railway forms any part.of.a line of road
over which cattle are conveyed from one Provinee to another
Province, or from the United States to or through any Province,
or from any part of a Province to another part of the same
and no owner or master of any vessel carrying or transporting
cattle from one Province to another Province, or within any
Province, or from the United States throngh or te any Province,
shall confine the same in any car, or vessel of any deseription,
for.a longer period than twenty-eight hours without unlading the
game for rest, water and feeding for a period of at least five
conséenitive hours, unless prevented froin -so unlading and furn-
ishing water and food by storm or other unavoidable cause, or
by necessary delay or detention in the crossing of trains.
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2. In reckoning the period of confinement, the time during
whiich the ocattle have been confined without such rest, and
without the furnishing of foed and water, on any connecting
railway or vessels from which they are received, whether in the
TUnited States or in Canada, shall be ineluded. '

8. The foregoing provisions as to cattle being unladen shall
not apply when eattle are carried in any car or vessel in which
they have proper space and opportunity for rest, and proper
- food and water. ,

4, Cattle so unloaded shall be properly fed and watered-
during such rest by the owner or person having the custody
thereof, or in case of his default in so doing, by the railway
company, or owner or master of the vessel transporting the
same, at the expense of the owner or person in custody thereof;
and such company, owner or master shall in such case have a
lien upon such cattle for food, care and custody furnished,
and shall not be liable for any detention of such cattle.

5. Where cattle are unladen from cars for the purpose of
receiving food, water and rest, the railway company then hav-
ing charge of the cars in which they have been transported
shall, except during a period of frost, clear the floors of such
cars, and litter the same properly with clean sawdust or sand,
before reloading them with live stock. :

8. Every railway company, or owner or master of a vessel
having cattle in transit, or the owner or person having the
custody of such’ cattle as aforesaid, who knowingly and wilfully,
fails to comply with the foregoing provisions of this section,
i liable for every such failure, on summary conviction, to &

_penalty not. exceeding one hundred dollars. R.8.C. e 172,
gs. 8, 9, 10 and 11. '

Time,]—By sec. 551 {e) it is provided that no proseeution for this
offence. or sction for penaliies or forfeiture shsll be commenced after the
expiration of three months from the commission of the offence.

515. Search of premises.—Any peace officer or eonstable
may, st 2ll times, enter any premises where he has reagsonable
grounds for supposing that any ecar, truck or vehicle, in respect
whereof any company or person has failed to comply with the
provisions of the next preceding section, is to be found, or enter
on board any vessel in respeet whereof he has reasonable grounds
for supposing that any company or person has, on any oecasion,
so failed, '
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2. Every one who refuses admission to such peace officer or
constable is gnilty of an offence and liable, on summary convie-
tiom, to a penalty not exceeding twenty dollars, and not less than
five dollars, and costs, and in default of payment, to thirty days’
imprisonment. R.8.C. e, 171, 5. 12, _

Time.]—A prosecution against & rsilway company for refusing to admit

the peace offieer to the car must be commenced within three months from
the commiasion of the offence. Beo 551 (e).
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PART XXXIX,

OFFENCES CONNECTED WITH TRADE AND
BREACHES OF CONTRACT.

SEcT.

516. Conspirames in restraint of trade.

517. What acts done in restraint of trade are not unlawful.

818, Prosecution for conspiracy.

519. Interpretation. :

520. Combinations in restraint of trade.

521, Criminal breaches of condract,

582. Posting up coples of provisions respecting criminal
breaches of contract—defacing same.

528. Intimidation.

&24. Intimidation of any person to prevent him from working
at any trade.

525. Imtimidation of any person to prevent him dealing in
wheat, etc.—unlowfully preveniing seamen from work-
ng.

526. Intimidation of any person to prevent him bidding for

- public lands.

516. Conspiracies in restraint of trade.—A conspiracy
in restraint of trade is an agreement between two or more
persons to do or procure to be done any unlawful act in restraint
of trade.

517. What acts done in restraint of trade are not
unlawful.—The purposes of a trade union are not, by reason
merely that they are in restraint of frade, unlawful within
the meaning of the nexi preceding section. R.8.C. o 131,
8. 22,

Trade unfon.]—As see. 517 is taken from the Trade Unions Aect, R.B.C.
1886, ch. 13!, the definition of the term contained in that Aet will apply.
The expression ‘‘ trade nnion *’ is there declared to mean {unlems the eon-
text otherwise requires) snch combination whether temporary or psrmanent
tor regulating the relations between workmen and masters or for imporing,
reatrictive conditions on the conduct of any trade or business ag would, but
for that statnte, have been deemed to be an unlawful eombination by reason
of some one or more of ity purposes being in restraint of trade. R.B.C. eh.
131, mee. 2.
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518. Prosecution for conspiracy.—No prosecution shall
be maintainable against any person for conspiracy in refusing
to work with or for any employer or workman, or for doing any
act or causing any act to be dome for the purpose of a trade
combination unless such act is an offence punishable by
Statute. 53 V. c. 87, s. 10,

Doing an act, ¢te.]—The expression ‘‘act’’ here inecludes o default,
breach or omission, Hee. 519.

It being proved that a member of B trades unien had conspired to injure
& non-union workman by depriving him of his employment, this was held
not to be exeepted as sn ‘° act for the purpose of trade combination,’’ and
8, eonviction for a congpiracy was sustained. R. v. Gibson (1889), 16 O.R.
704,

519. “Trade combination;” “act;” interpretation.
—The expression “trade combination” means any com-
bination between masters or workmen or other persons, for
regulating or altering the relations between any persons being
masters or workmen, or the conduct of any master or workman
in or in regpect of his business or employment, or contract of
employment or service; and the expression ““act” includes a
default, breach or omission. R.B.C. e 173, s. 13.

( Amendmenis of 1899 and 1900).

520. Trade combines.—Every one is guilty of an indict-
able offence and liable to a penalty not exceeding four thousand
dollars, and not less than two hundred dollars, or to two years’
imprisonment, or, if a corporation, is liable to a penalty not
exceeding ten thousand dollars, who conspires, combines, agrees,
or arranges with any other person, or with any railway, steam-
ship, steamboat, or transportation company—

(¢) to unduly limit the facilities for transporting, pro-
ducing, manufacturing, supplying, storing or dealing in any
article or commodity which may be a subject of trade or
gommeree ; Or '

(BY to restrain or injure trade or comnierce in relation
to any such article or commodity ; or _

(¢) to unduly prevent, limit or lessen the manufacture
or production of any such article or commeodity, or to unrea-
sonably enhance the price théreof; or

 (d) to unduly prevent or lessen competition in the pro-

duction, manufacture, purchase, barter, sale, transportation
or supply of any such article or commodity, or in- the price
of insurance upon person or property.
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2. Nothing in this section shall be construed to apply to
combinations of workmen or employees for their own reagon-
able protection as such workmen or employees.

Secilon 520 originally sontained the word *‘ nunlawinlly ’* befors the sub-
sections (a) to {d) inclusive and the word ‘‘unduly’’ appeared in para-
graphs (@), (¢) and (d) as it does in this emendment, and the word
**unreagonably ?’ before the word '‘enhance ’* in paragraph (¢). The sec-
tion was amended in 1899 (Canada Statutes, 1889, ch. 48, see. 1) by strik-
ing out the words *‘unduly "’ and ‘‘unreasonsbly,’”’ but the word ‘* unlaw-
fully " whieh applied to all of the paragraphs was retained. 2 Can. Cr. Cas,
605 {Appendix). The present amendment re-inserts the words '* unduly’’
and ‘‘unreasonsbly’’ in their former position, but strikes out the word
“uniawfully.*

Sub-sec. 2 18 new. It applies not only to regularly organized trade
unions g8 that term is defined by the Trade Union Aet, R.8.C. eh. 181, but
to any voluntary organization of labourers. Senate Debates, 1900, page
1044. As to trade unions there ig a provision in that statute as follows:
(Sec, 22}, ‘‘ The purposes of any trade union shall not by resson merely
that they are in restraint of trade, be deemed te be unlawful eo as to render
nzy member of sneh trade unien liable {o eriminel proseeution for eonspir-
acy or otherwise, or so as torender void or voidable anyagreement or trust,??

I is not an unlawful combination for a manufacturer to agree with a
number of dealers to sell to them exelusively. R. v. Americar Tobacco
Co, (1897}, 3 Revue de Jurisprudenece 453. :

Bees. 4 and § of the Aet for the Prevention and Suppression of Combina-
tions formed in resiraint of Trade, 52 Viet., eh, 41, gtill remain in foree
{Code see. D83). They are as follows:

{4} Where an indietment iy found against any persen for offences pro-
vided against in this Aet, the defendant or person mecused shall have the
option to be tried before the judge presiding at the court at which such
indietment is found, or the judge presiding at sany subsequent sitting of
such eourt, or at any conrt where the indictment comes on for trial, withount -
the intervention of & jury: and in the event of sueh option being exercised
the proceedings subsequent thereto shall be regnlated, in so far as may be
apepliecabie, by The Speedy Trials Act.

(5) An appeal shall lie from any convietion under this Act by the judge
without the intervention of a jury to the highest court of appeal in eriminal
matters in the province where such convietion shall have been made, upon
all issnes of law and fact; and the evidense taken in the frial shall form
part of the record in appeal, and for that purpose the courthefore which the

case iz fried shall take note of the evidence and of ail legal objections
thersto.

521. Criminal breaches of contract.—Every one is
guilty of an indictable offence and liable, on indictment, or on
summary convietion before two justices of the peace, to a pen-
alty not exceeding oné hundred dollars or to three months’
imprisonment, with or without hard labonr, who—

. (a) wilfully breaks any eontract made by him knowing
or heving reasonable eamse to.helieve, that the probable
consequences of his so doing, either alone or in combination
with others, will be to endanger human life, or to cause
gserious bodily injury, or to expose valuable property,
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whether real or personal, to destruction or serious injury;

or

() being under any contract made by him with any
municipal corporation or authority, or with any company,
bound, agreeing or assuming to supply any ecity or any
other place, or part thereof, with electric light or power,
gas or water, wilfully breaks such comtract, knowing, or
having reasonable cause to believe, that the probable con-
sequences of his so doing, either alone or in combination
with others, will be to deprive the inhabitants of that city
or place, or part thereof, wholly or to a great extent, of their
supply of power, light, gas or water; or-

(¢) being under any contract made by him with a rail-
way company, bound, agreeing, or assuming to carry His
Majesty’s meils, or to carry passengers or freight, or with
His Majesty, or any one on behalf of His Majesty, in con-
nection with a Government railway on which His Majesty’s
mails or passengers or freight are carried, wilfully breaks
such contract, knowing, or having reason to believe that the
probable consequences of his so doing, either alone or in com-
bination with others, will be to delay or prevent the rum-
ning of any locomotive emgine, or tender, or freight or
passenger train or car, on the railway.

2. .Every municipal corporation or authority or company
which, being bound, agreeing or assuming to snpply any city,
or any other place, or any part thereof, with electric light or
power, gas or water, wilfully breaks any contract made by such
municipal corporation, authority or company, knowing or hav-
ing reason to believe that the probable consequences of his so
doing will be to deprive the inhabitants of that city or place
or part thereof wholly, or to a great extent, of their supply
of electric light or power, gas or water, is liable to a penalty not
exceeding one thousand dollars,

3. Every railway company which, being bound, agreeing or
assuming to carry His Majesty’s mails, or to carry passengers
or freight, wilfully breaks any contract made by such railway
company, knowing or having resson to believe that the prob-
able congequences of its so doing will be to delay or prevent the
running of any locomotive, engine, or tender, or freight or pas-
genger train or car on the railway, is liable to a penalty not
exceeding one hundred dollars. _

4. Tt is not material whether any offence defined in this
seetion is committed from malice conceived against the person,
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corporation, authority or company with which the contract is
made or otherwise. R.8.C. c. 178, ss. 15 and 17.

Malice.]—** A term which is truly a legal enigma?’: Harris Cr. Law, p.
13. - '

The terms ‘‘ mslice ’’ and ‘‘ malieious *’ are praecfically eliminated from.
the code owing to the confusion of ideas eonneeted with them. ‘* Malice !’
only appears in two places; here and in sec, 676 where the expression
‘“mute of malice *’ ig retained. Mr, Hoyles’ article on The Criminal Law,
38 C.L.J. 231.

522 Posting up copies of provisions respecting
criminal breaches of contract.—Every suech municipal
corporation, authority, or company, shall cause to be posted up
at the electrical works, gas works, or water works, or railway
stations, as the case may be, belonging to such corporation,
authority or company, a printed ecopy of this and the preceding
section in some conspicuous place, where the same may be con-
veniently read by the public; and as often as such copy hecomes
defaced, obliterated or destroyed, shall cause it to be renewed
with all rasonable despatch.

2. Every such municipal corporation, authority or company
which makes default in complying with such duty is liable to
& penalty not exceeding twenty dollars for every day during
which such default eontinues. .

8. Every person unlawfully injuring, defacing, or covering
up any such copy so posted up is liable, on summary convie-
tion, to a penalty not exceeding ten dollars, R.S.C. e. 178,
8 19,

523. Intimidation.—Every one is guilty of an indictable
offence and liable, on indictment, or on summary conviction
before two justices of the peace, to a fine not exceeding one hun-
dred dollars, or to three months’ imprisonment, with or with-
out hard Iabour, who wrongfully and without lawful author-
ity, with a view to compel any other person to abstain from
doing anything which he has a lawful right to do, or to do
anything from which he has a lawful right to abstain— '

(¢) uses violence to such other person or his wife or
children, or injures his property; or
(b) intimidates such other person, or his wife or chil-
dren, by threats of using violence to him, her or any of them,
or injuring his property; or _
- (¢) persistently follows such other person about from
place to place; or '
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{(d) hides any tools, clothes or other property owned or
used by such other person, or deprives him of, or hinders
him in the use thereof ; or :

(e) with one or more other persons, follows such other
person in a disorderly manner, in or through any street or
road; or .

(f) besets or watches the house or other place where
such other person resides or works, or carries on business
or happens to be. R.S.C. c. 173, 5. 12.

Intimidates, | —A threat made by workmen o their employer that they
will strike if he employs a non-uvicn man is not intimidation, Connor v.
Kent, [1891] 2 Q. B, 545.

Besetting house or ¢iher place.]—Sub-section (f) is adapted from sec. 7 of
the Conspiraey and Protection of Property Act (Im}].}, 38-39 Viet.,, ch. 86.
Under that atatute it has been held that the words * or other place’? inelude
& pier or landing stage. Charnock v. Court, [1899] 2 Ch. 35.

In Lyons v. Wilkins, [1898] 1 Ch. 255, the plaintiffs sought by a eivil
action to restrain the defendants, members of atrades union, from watehing
and besetting the works of the plaintiffs, and also the works of & third
verson who worked for the plaintiffs, for the purpose of persuading work-
pecple, and such third person, to abstain from working for the plsintifis;
and a perpetual injunction was granted restraining the defendants from
watehing and besetting the plaintiff’s premires for the purpose . of
persuading, or otherwise preventing, persons working for them, or for any
purpose except mersly to obtain or eommunicate information; and aiso
" from watehing or besetting the premises of the third person for the par-
Ppose of persusding or preventing him from working for the plaintiffs, or for
any purpose except merely to obtain or communicate information. This
judgmenst was affirmed by the Court of Appesl (Lindley, M.R., and Chitty
and Willisms, L.JJ.). )

524. Intimidation of any person to prevent him
from working at any trade, — Every one is guilty
of anindictable offence and liable to two years’ imprison-
ment who, in pursuanee of any unlawful combination
or eonspiracy to Taise the rate of wages, or of any
unlawful combination or conspiracy respecting any trade,
business, or manufacture, or respecting any person con-
cerned or employed therein, unlawfully assaults any person;
or, in pursuance of any such combination or conspiracy, uses any
violence or threat of violence to any person, with a view to
hinder him from working or heing employed at such trade, busi-
ness or manufacture. R.8.C. e 173,8 9. - - :

525. Intimidation of any person to prevent him
dealing in wheat, etc.; unlawfully preventing seamen
from working,—Every one is guilty of an indictable offence
and liable, on indictment, or on summary convietion before
two justices of the peace, to a fine not exceeding one hundred
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dollars, or to three months’ 1mprlsonment with or without
hard labour, who—

(a) beats or uses any violence or threat of violence to
any person with intent to deter or hinder him from buying,
selling or otherwise disposing of any wheat or other grain,
flour, meal, malt or potatoes or other produce or goods, in
any market or other place; or '

(&} beats or uses any such viclence or threat to any
person having the charge or care of any wheat or other grain,
flour, meal, malt or potatoes, while on the way to or from
any city, market, town or other place, with intent fo stop the
conveyanee of the same; or

(¢) by force or threats of violence, or by any form of
intimidation whatsoever, hinders or prevents or attempts to
hinder or prevent any seaman, stevedore, ship carpenter,
ghip labonrer or other person employed to work at or on
board any ship or vessel, or to do any work connected with
the loading or unloading thereof, from working at or exer-
cising any lawful trade, business, calling or oceupation in
or for which he is so employed; or with intent so to hinder
or prevent, besets or watches such ship, vessel or employee;
or

(d) beats or uses any violence to, or makes any threat
of violence against, any such person with intent to hinder or
prevent him from working at or exercising the same, or on
account of his having worked at or exercised the same.
R.8.C. e 173,58 10; 50-51 V., c. 49.

526. Intimidation of any person to prevent him
bidding for public lands.—Every persen is guilty of an
indictable offence and liable to a fine not excesding four hundred
dollars, or to two years’ imprisonment, or to both, who, before
or at the time of the public sale of any Indian ]ands, or public
lands of Qanada, or of any Province of Canada, by intimidation,
or illegal combination, hinders or prevents, or attempts to hinder
or prevent, any person from bidding upon or purchasing any
lands so offered for sale. R.8.C. e 178, 5. 14.
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PART X1,

ATTEMPTS—CONSPIRACIES—ACCESSORIES.

Szcr.

627. Conspiring to commit an indictable offence.

£88. Attempting to commit certain indictable offences.

629, Attempting to commit other indictable offences.

530. Attempting to commit statutory offences.

531. Accessories after the fact to certawn indictable offences.
632. Accessories after the fact to other indictable offences.

527. Conspiring to commit an indictable offence.
—Every one is guilty of an indietable offence and liable to seven
years’ imprisonment who, in any case not hereinbéfore provided
for, conspires with any person to commit any indictable offence.

What is conspiraey ¥]—An agreement between two or more persoms for
any of the purposes following will constitute eriminal conspiracy:

1. Falsely to charge another with a crime punishable by law, either
from a malieious or vindietive motive or feeling toward the party, or for the
purpose of extorfing money from him.

2, Wrongfully to injure or prejudice a third persen or any body of men,
in any éther manner.

3. To eommit any cffence punishabie by law.

4. To do any aet with intent to pervertthe course of justics. Archbold’s
Crim, Plead. (1893), 21st Ed., 1100.

The existence of a bad motive in the case of an act whieh is not in itself
illegal will not eonvert that act into s eivil wrong for which reparation is
due. A wrongful act done knowingly and with a view to its injurious con-
Bequences may in the sense of law be malicious; but such malice derives its
esgential charaeter from the circumstance that the act done constitutes a
violation of the law. Allen v, Flood (1898}, A.C. 1, per Lord Wataon at p.
92. In order to ronstitute legal malice the aet done must, apart from bad
motive, amonnt to a viclation of law. Ibid. . .

Intention and agreement.] — A conspiracy consiste not marely in the
intention of two or more, but in the agreement of twe or more to do an
mnlawiul aet by unlawful means. Bo long as such 8 design resta in inten-
tion only, it is not indietable. But where two agree to carry it info effect,
the very plat is an act in itself and is the act of each of the parties, promise
against promise, actus contrs actum, eapable of being enforced if lawful,
punishable if for a criminal objeet or for the use of criminal means.
Muleaby v. R., I.R, 3 H.L., Eng. and Ir. App. 308, 317; Archbold’s Crim.
Evid., 21st Ed., 1104, - '

The eonspiracy itself is the offence, and whether anything has been done
in pursuanee of it or not is immaterial. R. v. Gill (1818),2 B. & Ald. 204;
R. v. Heward (1834),1 A, & E, 706; E. v. Richardson (1834), 1 M. & Rob,
402; R. v. Kenrick (1843), 5 Q.B, 49,
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Indictment.]—An indictment for a conspiracy may be tried in any county
in which ap overi act has been committed in pursuance of the original illegal
combination and design. R, v. Connolly {1894), 25 Ont, R, 151, 180.

The date mentioned in the indictment az the day when the sonspiracy
took place is not material, bub iu form some day before the indictment pre-
ferred, must be laid; evidenee is not thereby precluded in respeet of an
earlier date. R. v. Charnoek (1698}, 12 Howard's State Trials, 1397,

Evidence.] Itis not necessary to prove that the defendants actually met
together and eoncerted the proceeding; it is sufficient if the jury are satis-
fled from the defendants’ condnet either together or severaliy, that they
were acting in concert. R. v. Fellowes (1859), 19 U.C.R., 48, 58.

1t must be left to the jury to estimate the weight of the evidence of an
accomplice ascording to their opinion of the motives, eharaseter and eredi-
bility of the witness, and of the probable nature of his statement, And if
it has had the effect of ¢onvineing them without doubt of the guilt of the
accused they are at liberty to set npon their conviction. Per Robinson, C\.J.
R, v. Fellowes and others (1859), 19 U.C.Q.B. 48.

Conspiracy is not chargeable against a husband and wife aloune, for they
are in law one person and are presumed to have but one will, 1 Hawk.,
oh. 72, gec, 8. )

I# A.and B, conspire together, each is guilty of an offence, and each
may be indieted geparately, tried alone and convieted, although both be
living and within the country and county at the tima of the indietment,
trial and econvietion. E. v. Frawley (1894}, 1 Can. Or. Cag. 253 (Ont.).

“In a charge of conspiracy when the existenge of the common design on
the puart of the defendants has been proved, evidence is then properly
receivable a8 against both of whut was said or done by either in furtheranee
of the common design. R. v. Connolly (18%4), 1 Can, Cr. Cas. 468 (Ont.).

And evidence is admiszible of what was gaid or dons in furtheranee of the
common design by s comspirater not eharged, as against those who are
charged, after proof of the existence of the commen design on the part of
the defendants with ench conspirator. Ibid.

The charge of Coleridge, J., in R. v, Murphy (1837), 8 C. & P., a$ p.
318, conveniently summarizes the usual method of proving a charge of con-
spiracy: ‘' Although the common design is the root of the charge, it is not
negessary to prove that the parties came together and aetually agresd In
terms to have this common design, and to pursue it by common means, and
90 carry it into exeeuntion, This is not necessary, beeauss in many cases of
the most clearly established eonspiracies there are no means of proving any
gueh thing, and neither Iaw nor common sense requires that it should be
proved. Tf you find that these two persons pursued by their aets the same
object, often by the same means, one performing one part of an aet, and
the other another part of the same act so ag to somplete it with a view to
"the uttalnment of the objest which they were pursuing, vou will be at
liberty to draw the conelusion that they have been engaged in a conspirscy
to effeet that objeat, The guestion you Lave to ask yourselves is,  Had they
this common design, and did they pursue it by these common means—the
design being unlawful?’’? R. v. Connolly (1894), 1 Can. Cr. Cas. 468
{Ont.}; R. v. Fellowes, 18 U.(.Q.B. 48,

At the heuring of a eharge of eonapiracy in relation to corrupt practices
at an election, before a county judge sitting ag police magistrate, evideree
given before a spesial committee of the House of Commons, and taken down
by Btenographers, was tendered before the magistrate, and refused by him;
it was held that the court had no jurisdiotion to grant s mandamus to the
magistrate directing him to receive such evidence. R. v. Connolly (1891),
22 Ont. R. 220. ’

Treason.]—As to treasonable conspiracy see sec. 66,
23-—ORIM. CODE.
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328. Attempting to commit certain indictable
offences,—Every one is guilty of an indictable offence and
liable to peven years’ imprisonment who aitempts, in any case
not hereinbefore provided for, to commit any indictable offence
for which the punishment is imprisonment for life, or for four-
teen years, or for any term longer than fourteen years.

Bvidence.]—Whers on an indietment for a prineipsl offence and for an
attempt to commit such an offence, the evidence is wholly directed to the
proofof the prineipsl offence, the jury’s verdict of guilty of the attempt only,

will notbe set aside although there were no other witnesses in respect of the
attempithan those whose festimony, if wholly believed, shewed the commis-

sion of the greater offence. R. v. Hamilton (1897), 4 Can. Cr. Cas. 251 {Omd),

It is within the provinee of the jury, fo believe, if it sees fit to do so0, a
part only of a witness’s testimony and to dighelieve the remainder of the
pame witness's testimony, ahd it may therefore credit the testimony in
respect of a greater offence only in e far az it shews a lessor offence, Ibid.

529. Attempting to commit other indictable
offences.—Every one who attempts to commit any indictable
offence for committing which the longest term to which the
offender can be sentenced is less than fourteen years, and no
express provision is made by law for the punishment of such
attempt, is guilty of an indietable offence and liable to imprison-
ment for a term equal to one-half of the longest term to which a
person committing the indietable offence attempted to be com-
mitted may be sentenced,

An indietment, charging that the socused unlawfully attempted to steal
from the person of an unknown person the property of such unknown per-
gon, without giving the name of the person ngainst whom the offence was
committed, or the desceription of the property the accused agtempted to
stenl, iz suffleient. And where a prisoner is indicted for an attempt to
ateal, and the proof estatlisher that the offence of larceny was actually com-
mitted, the jury may conviet of the attempt, unless the eourt diseharges
the jury and directs that the prisoner be indicted for the complete offence

- [Code see, 712). R. v, Taylor (1895), 5 Can. Cr. Cas. 89 {Que.).

830. Attempting to commit statutory offences,—
Every one is guilty of an iudictable offence and liable to one
year’s imprisonment who attempts to commit any offence under
any statute for the time being in force and not inconsistent with
this Act,.or incites or attempts to ineite any person to commit
any such offence, and for the punishment of which no express
provision is made by such statute.

A defendant charged with offering money fo a person to swear that A,
B. or C. gave him a certain sum of money to vote for a candidate at an
slection, was admitted to ball and the recognizance taken by one justice of
the peace. If was held that the offence was not an attempt to commit the
crime of subornation of perjury, but something less, heing an incitement to
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give false evidenee or particular evidence regardless of its fruth or falge-
hood, and was & misdemeancr at common law, and that the recognizance
was properly taken by one justiee, who had power to ndmit the acensed to
bail at common law, and that see. 601 of the Code did not apply. R..v.
Cole {1402}, 38 C.L.J., 266 {Ont.).

The commeon law jurisdiction as to erime i still operative, notwithstand-
ing the Code, and even in eases provided for by the Code, unless there is
such repugnancy as to give prevalence to the later Iaw. Ibid.

531. Accessories after the fact to certain indict-
able offences.—Every is guilty of an indictable offence
and liable to seven years’ imprigsonment who, in any case where
no express provision is made by this Act for the punishment of
an accessory, is accessory after the fact to any indictable offence
for which the punishment is, on a first conviction, imprisonment
for life, or for fourteen years, or for any term longer than

fourteen years.

An aceessory after the fact to an offence is one who receives, comforts or
agsiats any one who hus been s party to sueh offence in order to enable him
to eseape, knowing him to have heen & party thereto. See, 63. But po
mearried person whose husband or wife has been a party to an offence ghall
become an ascessory after the faet thersto hy reseiving, eomforting or
assigting the other of them, and no married woman whose hushand has been
a party to an offence shall become an aceessory after the fact thereto, by
receiving, comforting or assisting in his presence and by his authority any
other person who has been a party to such offencs in order to enable her
husband or sneh other parson to eseape. Hee. 63 (2),

At eommon law the term aecessory after the fael only applied o felonies
for in misdemennounrs all were prinsipals, R. v. Tisdale, 20 U.C.Q.B, 273,
R. v. Campbell, 18 U.C.Q.B. 417; E. v, Berjamin, 4 .C.C.P, 189,

Whera the power of a eonrt of Genersl or Quarter sessions is exeluded,
a8 to which gee sac, 540, such court has no jurisdietior to try a charge of being
accesgory after the fact o such offence. See. 540,

Aun accessory after the faet may be indicted whether the prineipal
offender has or has not been indicted or eonvieted, or is or ie not amenabie
$o justics; and such sccessory may be indieted either alone as for a sub-
stantive offence or jointly with such prineipal. See. 627 (1.

Where an indietment contains two counts, one charging the aceused as a
prineipal offender and the other eharging him with being an sceessory after
the fact to the same offence, the prosecution will be compelled to elect upon
which eount they will proceed. K. v. Bramnon (1880}, 14 Cox C.C. 304,

Where several persons are tried upon one indietment, some as prineipals
in murder others as accessory after the fact to the murder, and the prinei-
pals areconvieted of manslaughter only, the prisoners charged as accessories
after the fael may be eonvieted on the same indietment as such accessories
to the manslanghter.” R. v, Richards (1877), 2 Q.B.D, 311, 18 Cox C.C. 611.

But on sn indietment eharging a man with the prineipal offenca only, he
eannot be convicted tharennder of being an accessory after the fact. R, v,
Fallon {1862}, L..& C. 217, 32 L.J.M.C, 86; Richards v. R. {1897), 61 J.P,
389.

Evidence.] —See note to zec, 63.



436 {§ 53%] CriMiNaL CoODE.

532. Accessories after the fact to other indictable
offences.—Every one who is accessory after the fact to any
indictable offence for committing which the longest term to
which the offender can be sentenced is less than fourteen years,
and no express provision is made for the punishment of such
accessory, is guilty of an indictable offence and liable to im-
prisonment for a term equal to one-half of the longest term to
which a person committing the indietable offence to which he 1s
accessory may be sentenced.

HSee notes to sees, 63 and 531.
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333. Power to make rules,—Every Superior Court of
criminal jurisdietion may at any time, with the concurrence of
a majority of the judges thereof present at any meeting held
for the purpose, make rules of court, not inconsistent with any
statute of Canada, which shall apply to all proceedings relating
to any prosecution, proceeding or action instituted in relation
to any matter of a eriminal nature, or resulting from or ineci-
- dental to any such matter, and in particular for all or any of the
purposes following :—

(a) For regulating the sittings of the court or of any
division thereof, or of any judge of the court sitting in
chambers, except in so far as the same are already regulated
by law.

(b) For regulating in eriminal matters the pleading,
practice and procedure in the court, including the subjects
of mandamus, certiorari, habeas corpus, prohibition, quo
warranto, bail and costs, and the proceedings under section
nine hundred of this Aect. '

(¢) Generally for regulating the duties of the officers of
the court and every other matter deemed expedient for
better attaining the ends of justice and carrying the pro-
vigions of the law into effect. .

2. Copies of all rules made under the authority of this see-
tion shall be laid before both Houses of Parliament at the
session next after the making thereof, and shall also be pub-
lished in the Uanada Gazette. 52 V., c. 40.
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(Amendment of 1900).

3. In the Provinee of Ontario the authority for the making
of such rules of court applicable to superior courts -of eriminal
jurisdiction in the Province is vested in the Supreme Court of
Judieature, and such rules may be made by the said Court at
any time with the concurrence of a majority of the judges
thereof present at a meeting held for the purpose.

British Columbia Bules of Court.]—In the Province of Britisk Columbia
rules and orders of court have been passed under this seetion, known as the
‘' Supreme Couri Rules, 1896 (Crown side), and the same sappear in The
(anada Gazette {1900), Vol. 83, p. 2110, They are adapted prineipally from
the English Crown Office Rules of 1836. Where no other provision is made
in the Rules the former procedure and practice remains in force, and as to
matters not provided for, the practice shall, as far as may be, be regulated
by snsalogy to such Rules. B.C. Crown Rules {1896) No. 65.

534. Civil remedy not suspended though actisa
criminal offence.—After the commencement of this Act no
civil remedy for any act or omission shall be suspended or
affected by reason that such act or omission amounts to a crimi-
nal offence. '

The operation of this section ia leff in doubt by reason of the constitu-
tional guestions invelved. Can the Dominion Parliament declare that a
_eivil remady shall not be suspended? Paquet v. Lavoie (1898}, B.J. Que.,
7 Q.B. 277, Have not the provineial legislatures by reason of their exelu-
sive jurizdietion a8 to elvil rights the right to control the suspension of the
oivil remedy pending the eriminal prosecutien?

To an getion, before the Code, for assault and battery defendaunt pleaded
that before acticn brought the plaintiff laid an information before a magis-
trate charging defendant with feloniously, ete., wounding the plaintiff with
intent to do him grievous bodily harm, thereby charging defendant with
felony; that defendant was brought before the magistrate and committed
for trial whieh had not yet taken place; that the subject of both the eivil and
eriminal prosecutions was the saame, and that plainfiff’s eivil right of action
wassuspended until the eriminal charge war disposed of. Held, on demurrer,
that the plea was good; and an order was made staying the civil action in
the menntime., Taylor v. MeCulloeh (1883}, 8 Ont. R, 309,

The former rule, excepting in the Province of Quebee, was fthat on
grounds of publie policy if it appeared on the trial of a civil action that the
faots amounted o felony, the jndge was bound to stop the civil proceedings
and non-gnit the plaintiff in order that publie justice might first be vindicated
by a eriminel prosecution. Walsh v. Nattressz, 19 1.C.C.P, 453; Livingstone
v. Mesgey, 23 U.C.Q.B. 156; Williamsv. Robinson, 20U.C.C.P.255: Pease v,
MecAloon, 1 Kerr (N.B.) 111. The eivil remedy was held to be suspended

‘unti]l the defendant charged with the felony should be either acquitted or
eonvieted thereof. Brownv. Dalby, 7 U.C.Q.B, 162,

535. Abolition of distinetion between felony and
misdemeanor.—After the commencement of this Act the dis-
tinction between felony and misdemeanour shall be abolished,
and proceedings in respect of all indictable offences (except so
far as they are herein varied) shell be conducted in the same
manner.
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A provineial statute prior to Confederation, providing for the diacharge
from imprigonment in default of indietment of an aceused persom committed
for a ‘' felony '’ will apply equally to caseg whieh were misdemseanors before
the abolition by the Criminal Coede of Canadg of the distinetion between
felony and misdemeanor. R. v.Cameron (1897}, 1 Can. Or. Cas. 169 {Que.).

A person admitied te bail is technieally in custody, so a3 to eniitle him
to the benefit of such a statute. Ibid.

Enactments regulating the procedure in courts: are usually deemed
imperative, snd nof merely directory., Maxwell on Statutes, 456; Taylor
v. Taylor, 1 Ch, D. 426, 3 Ch. D. 145; R. v, Riel (No. 2) (1885), 1'1‘91r L.R.
23, 44.

336. Conetruction of Acts,—Every Act shall be here-
after read and construed as if any offence for which the offender
may be prosecuted by indictment (howsoever such offence may
be thereln deseribed or referred to), were deseribed or referred
to as an “ indictable offence; ” and as if any offence punishable
on summary conviction were described or referred to as an

“ offence ; "’ and all provigions of this Act relating to *indiet-
able offences ” or  offences ” {as the case may be) shall apply
to every such offence )

2. Every commission, proclamation, warrant or other docu-
ment relating to criminal proeedure, in which offences which
are indictable offences or offences (as the case may be) as de-
fined by this Act are described or referred to by any names
whatsoever, shall be hereafter read and constrned as if such
offences were therein described and referred to as indictable
offences or offences (as the case may be).

537. Construction of reference to certain Acts.—
In any Act in which reference is made to The SBpeedy Tr.uis
Aect the same shall be constrized, unless the context requires
otherwise, as if such reference were to Part LIV. of this Aect;
any Act referring to The Summary Trials Act shall be cun-
strued, unless the context forbids it, as if sueh referance were to
Part LV. of this Act; and every Act referring to The Summary
Convictions Act shall be construed, nunless the context forbids it,
a8 if such reference were to Part LVIIIL. of this Aet.
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PART XLII.

JURISDICTIOX,

BreT.

538. Superior Court.

539, Other Courts.

540, Jurisdiction in certain cases.

841, Erxercising powers of two justices.

e —

538. Superior Court.—Every Superior Court of eriminal
jurisdietion and every Judge of such Court sitting as a Court
for the trial of crimial causes, and every Court of Oyer and
Terminer and General Gaol Delivery has power to try any
indictable offence.

New Brunswick,]—County Courts in New Brunswick ars not courts of
oyer and terminer and general gaol delivery, as the eircuits of the Supreme
Court are. Criminal jurisdietion is given to the County Courts by statnte,

but nothing is said to the effect that they are courts of general gaol delivery.
R. v. Wright, 2 Can. Cr. Cas. 88 (N.B.),

{ Amendment of 1893).

539. Other courts,—Every Court of General or Quarter
Sesgions of the Peace, when presided over by a Superior Court
judge, or a County or Distriet Court, judge, or in the cities of
Montreal end Quebece by a recorder or judge of the Sessions of
the Peace; and in the Province of New Brunswick every County
Court ]udge has power to try any indictable offence except ag
hersinafter provided.

The ¢ourts here mentioned have their power limited by gec. 540,

The judgments of the Conrts of General Segsions in Ontario are publie
records, and the clerk of the peace holds them as their statutory eustodian
in the interests of the publie generally and not as a deputy officer of the
Crown, Any person interested in the indietments and records of the Court
of General Sessions is entitled of right to inspect them. R. v, Senlly (1801},
§ Can. Cr. Cas. 1 {Ont.},

An acouged person tried and acquitted in sueh court is entitlad to a copy
of the record of such acquittal and of the indietment without the fiat of or
intervention by the Attorney-General of the previnee, and & mandamus will
iie to the clerk of the peace to compel the delivery to hlm of cortified
eopies. Ibid.
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540. Juriediction in certain cases.—No such court as
mentioned in the next preceding section has power to try any
offence under the following sections, that is to say:

Part IV.—Seetions 65, treason; 67, accessories after the
faet to treason; 68, 69 and 70, treasonable offences; 71,
agsault on the King; 72, ineiting to mutiny; 77, unlawfully
obtaining and communicating official information; 78, com-
municating information aequired by holding office.

Part VIIL.—Sections 120, administering, taking, or pro-
curing the taking of oaths to commit certain erimes; 121,
administering, taking or proeuring the taking of other
unlawful oaths; 124, seditious offences; 125, libels on
foreign sovereigns; 126, spreading false news.

Part VII1.—Piracy; any of the sections in this part.

Part IX.—Seections 1381, judicial corruption; 132, cor-
ruption of officers employed in prosecuting offenders; 133,
frauds upon' the Government; 135, breach of trust by a -
public officer; 186, corrupt practices in municipal affairs;
137 (e), selling and purchasing offices.

(Amendment of 1894.)

Part XVIII.—Sections 2381, mmurder; 232, attempts
to murder; 233, threats to murder; 234, conspiracy to
murder ; 285, accessory after the fact to murder.

Part XXIL—Sections 267, rape; 268, attempt to com-
mit rape. '

Part XXTIIT.—Defamatory libel; any of the sections in
this part.

Part XXXTX.—S8ection 520, combinations in restraint
of trade.

Part XI.—Conspiring or attempting to commit, or
being accessory after the fact to any of the foregoing
offences, '

{Amendment of 1900.)

Or any indictment for bribery or undue influence,
personation or other corrupt practice under The Dominion
Elections Act.

341. Exercising powers of two justices.—The judge
of the Sessions of the Peace for the city of Quebee, the judge
of the Sessions of the Peace for the city of Montreal, and every
recorder, police magistrate, distriet magistrate, or stipendiary
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- magistrate appointed for any territorial division; and every
magistrate authorized by the law of the Province in which he
acts to perform acts usually required to be done by two or more
justices of the peace, may do alone whatever is authorized by
this Act to be done by any two or more justices of the peace,
and the several forms in this Act contained may be varied so
far as necessary to render them applicable to such case. R.S.C.
e 174, s 7.

Where a statute declares that the jurisdietion of a sounty stipendiary
magisirate shall extend throughout the *‘ whole of the county,’’ it is to be
eonstrued as ineluding jurisdiction in any incorporated town within the
sounty limits notwithstending the fect that there is a stipendary magistrate
for such town alone, unless the latter’s jurisdietion is made exelusive. R.
v. Giovanetti (1201}, 5 Can. Cr. Cas. 157.
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PART XTIII.

PROCEDURE IN PARTICULAR CARES.

Srer.

542. Offences within the jurisdiction of the Admaralty of
England.

543, Disclosing official seerets.

544, Judicial corruption.

545. Making ewplosive substances.

546. Sending unseaworthy ships to sea.

547, Trustee fraudulently dispesing of money.

548. Froudulent acts of vendor or morigagor.

549. Ultering defaced coin.

580, Trial of minors.

5604. Excluding public from Court room.

551. Time within which proceedings shall be commenced in
certain cases.

558, Arrest without warrant.

54%2. Offences within the jurisdiction of the Admir-
alty-of England.—Progeedings for trial and punishment of
a person who is not a subject of His Majesty, and who is
charged with any offence committed within the jurisdiction of
the Admiralty of England, shall not be instituted in any court
in Canada, except with the leave of the Governor-Gleneral and
on his certificate that it is expedient that such proceedings
should be instituted.

The laying of the information is the institution of the procesdings.
Thorpse v. Priestnell, {1887] 1 Q.B, 159,

In a recent case in the Supreme Court of Nova Secotia, the aceused, an
articled seaman of foreign nationality, was commitied for trial at Halifax ¢n
a charge that lie ** did on the 9th day of December, A.D, 1001, on the high
seas on board a British foreign sea going sbip on a voyage from Sf, Kitts,
British West Indies, to Halifax via Bermuda (he then being an articled
geamsan on board said ship), unlawfully endeavour to make a revolt in said
ship, for which he has not been tried before being broughf to Canada, where
he now is, in the port of Halifax.”’

The information charging the said offenee and the depositions, consisfing
only of the evidence of the eaptain and the first offieer, faken thereon by
the committing ‘magistrate being on the files of the ¢ourt, having been
trangmitted there under the authority of see, 600 of the Criminal Code were
by the permiseion of the iearned judges read hy the prisoner on his said
applieations. The evidence disclosed that the prisoner when on the high
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seag on hoard eaid ship, betwesn 34 and 9 miles after leaving the Island of
5t. Kitts, British West Indies, being intoxieated, struek the first officer who
same into the forecastle to search for stowaways, 1t was not elear whether
the blow was inflicted unprovokingly by the prisoner or in self-defence, as
it was given during an altereation between him and the mate. Bhortly
afterwards in snother altereation between another drunken seaman and the
said officor, the prisoner was said to have encouraged by words the other
seaman to defend himgelf, and on that seaman’s request fo have passed him
something that looked like a knife. There was no evidence that the
prisoner had done any sactin furtherance of any design to interfere with the
supreme command and management of the ship,

Ritehie, J., held that eh, 73 of 41 and 42 Viet. (Imp.) was not applieabls,
a8 it refers solely to offences committed within s marine league of the
coasts of Hig Majesty’s Dominions, and that if the Crown were obliged to
procesd under see, 128 of the Code alone, it ecould not be done until the
consent of the Governor-General had been obtained in mecordance with
sec. 542, But he held further that full provision is made for the trial and
punishment of such offences under see. 636 of The Merchant Shipping
Act, 1884 (Imperial), and that no restrietion or conditions are imposed with
reference to the procedure or trial as in the Criminal Code,

That statute confers power on a British colonial! eourt of eriminal juris-
dietion f_try a foreigner or a British subjaet found within its jurisdiction
for any offence committed by him on hoard of a British ship on the high
soas, provided such colonial court eould have tried sueh & person if the
offence had been commitied within the limits of its ordinary jurisdietion.
But Weatherbe, J., held that such an ofender when he eomes within ths
juriediction of the eolonial court i subjeet to the genargl law of the place
regulating the procedure for trying sueh offences; thatthe Admir alty Offences
Act 0f 1849, 12 & 13 Viet. (Imperial), ch, 96, must receive a like eonstruction;
and'that if such a person were to be tried in Cansda, proceedings with that
end in view would still require the consent spoken of im mee. 542 of the
Code. The latter judge accordingly made an order for the prisoner’s dig-
charge on habeas corpus. R. v. Heckman (1902}, not yet reported. *

Indictment.]—No count shall be deemed objectionable or insufficient
in eases where the consent of any person, offieial or authority is reguired
before s proseention ean be instituted, that it does no$ state that sueh eon-
sent has been obtained. Bee. 613 (k).

543. Disclosing official secrets.—~No person shall be
prosecuted for the offence of unlawfully obtaining and com-
raunicating offieial information, as defined in sections 77 and
78, without the consent of the Attorney-General or of the
. Attorney-General of Canade. 53 V., c. 10, 5. 4.

Attorney-Gengral,] — The expression ‘‘Attorney-General’ means the
Attorney-General or Solicitor-General of any Provinee in Canada in which
any proceedings are taken nnder the Code; and, with respect to the North-
West Territories and the distriet of Keewatin, the Attorney-General of
Canada. Beo, 3 (b).

The indietment need not allege the congent here mentioned. [Sec. 618 (k).

344. Judicial corruption.—No one holding any judicial
office shall be prosecuted for the offence of jndieial corvuption,
as defined in section 181, without the leave of the Attorney-
General of Canada.
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Leave of Attorney-General of Canada.]—Sections 543 end 545 use the term -
‘‘ consent’’ while here the word is *‘ leave’’; but they are probably inter-
ehangeable terms and see, 613 (k) would apply as well to this offence as to
those referred to in secs. 543 and 545.

British Columbia,]—With the exeeption of ex-officio informations flled
by the Attorney-General on behalf of the Crown, no eriminal information or
information in the nature of a guo wsrranto shall be exhibited or received
in the Supreme Court without an express order of & Judge of the Supreme
Court, nor shall any process be iseued upon any information until the per-
son procuring sush information {0 be exhibited, shall have filed in the rpgis-
try of the SBupreme Couri a recognizance in the penalty of $100, effectually
to prosecute such informetion, and to abide by and observe sueh orders as
the court shall direet; sueh recognizance to be enfered into before some
Justice of the Peace or Registrar of the Supreme Court, (Rule 9.)

No spplieation shall he made for aoriminal information against s Justice
of the Peace for miseonduet in his magisferial capasity unless a notice con-
taining a distinet statement of the grievances or aets of misconduct com-
plained of be served personally on him or left af his residence with some
. member of his household six days before the time named in it for making

the application. (Rule 10.} '

The application for a eriminal information shall he made to the court by
a motion for an crder nisi within a reasonable time after the offence
complained of, mnd if the applieation be made against & Justice of the
Pesce for misconduet in his magisterial capacity, the applicant must dspose
on affidavit to his belief that the defendant wassctuated by eorrupt motives,
and further, if for an unjust sonvietion, that the defendant is innccent of
the charga. (Rule 11.) '

345. Making explosive substances.—If any person is
charged before a justice of the peace with the offence of making
or having explosive substances, as defined in section 100, no
further proceedings shall be taken against such person without
the consent of the Attorney-General, except such as the justice of
tlic peace thinks necessary, by remand or otherwise, to secure the
safe custody of such person. R.8.C. e. 150, 5. 5.

See note 1o see, 543,
(Amendment of 1893.) -

546, Sending unseaworthy ships to sea,—No person
- ghall be prosecuted for any offence under sections 256, or 257,
without the consent of the Minister of Marine and Fisheries.

547. Trustee frandulently disposing of money.—
No proceeding or prosecution against a trustee for a criminal
breach of trust, as defined in section 363, shall be commenced
without the sanction of the Attorney-Gemeral. R.8.C. c. 164,
8. G5,
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548. Fraudulent acts of vendor or mortgagor.—No
prosecution for concealing deeds and encumbrances, as defined
in section 370, shall be commenced without the consent of the
Attorney-General, given after previous notice to the person
intended to be prosecuted of the application to the Attorney-
General for leave to prosecute. R.8.C. e. 164, 5. 91.

349. Uttering defaced coin.—No proceeding or prosecu-
tion for the offence of uttering defaced coin, as defined in
gection 476, shall be taken without the consent of the Attorney-
General,

{ Amendment of 1894).

530. Trial of minors.—The trials of all young persons
apparently under the age of sixteen years, shall take place with-
out publicity and separately and apart from the trials of other
accused persons, and at suitable times to be designated and
appointed for that purpose.

The amendment made jn 1894 of the above section was made by statute
of Canada, 57-58 Viet., eh. 58, entitled an Aet respecting Arrest, Trigl and
Imprisonment of Youthful Offenders, which begins with a recital that *‘ Itis
desirable to make provision for the separation of youtbful offenders from
contact with older offenders and habitual eriminals dnring their arrest and
trial, and to make batter provision than now existe for their commitment to
places T:;here they may be reformed and trained to useful lives, instead of
their heing Umprisoned.”’

It also makes the following provisions:—

Young persons apparently under the age of sixteen vears who are;—-

{e) arrested upon any warrant; or

(&) eommitted to eustody at any stage of a preliminary enquiry into a
eharge for an indietable offenee; or

(¢} committed to custody at any stage of a trial, either for an indictable
offence or for an offence punishable on summary eonvietion; or

(4) eommitted to custody after suech trial, but bhefore imprisonment
under sentenee,—~

ghall be kept in custody separate from older persons charged with
eriminal offences and separate from all persons undergeing sentences of
imprisonment, and shall not be confined in the loek-ups or police stations
with older persons charged with eriminsl offences or with ordinary eriminals.
57-58 Viet., ch, 58, see, 2.

If any child, appearing to the court or justice before whom the ehild is
tried to be under the age of fourteen years, Is eonvicted in the Provinee of
Ontario of any offence against the law of Canada, whether indietable or
punishable on summary eonvietion, sueh gourt or justice, instead of seu-
teneing the child to any imprisonment provided by law in such case, may
order that the child shall be committed to the eharge of any home for
destitute and negleeted children, or to the charge of 'any children’s aid
gociety duly organized and approved by the Lisutenant-Governor of Ontario
in Couneil, or to any certified industrial school. Ibid. see. 3,
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‘Whenever in the Provinee of Omtario, an information or eomplaint is
laid or made against any boy under the age of twelve years, or girl under
the age of thirteen yeare, for the commission of any offence against the
law of Canada, whether indietable or punishable on summary ¢onvietion,
the court or justiee seized thereof shall give notice thereof in writing to the
executive officer of the children’s aid scciefy, if fhere be one in the county,
and shall allow him opportunity to investigate the charges made, and may
also notify the parents of the c¢hild, or either of them, or other person
apparently interested in the welfare of the child,

2. The eourt or justice may advise and connsel with the said officar and
with the parenty or such cther person, and tay consider any report mede by
the gaid officer upon the charges.

3. If, affer such consultation and adviee, and npon eonsideration of any
report so made, and after hearing the matter of information or compleint,
the eourt or justice is of opinion theat the public interest and the welfare of
the child wiil be best served thereby, then, instead of committing the ehild
for trial, or senteneing the child, as the case may be, the court or justice
may, by order:—

() anthorize the said officer to take the ehild and, under the provisions
of the law of Ontario, bind the child out to some suitable person until the
child has attained the age of 21 years, or any less age; or :

{b} place the child out In some approved foster home; or

{e) impose a fine not exceeding ten dollars; or

{d) suspend sentence for a definite period or for an indefinite period; or

{e) if the child har been found guilty of the offence charged or 1s shewn
to be wilfnlly wayward and unmanageable, eommit the child to a certified
industrial school, or to the provineial reformatory for boys, or to the refuge
for girls, ag the ease may be, and in such eases, the report of the said officer
shall be attached to the warrant of commitment. Thid. s. 4.

Wherever an order has heen made under eifther of the two seetions next
preceding, the child may thereafter be dealt with under the Iaw of the prov-
inee of Ontario, in the same manner, In all respects, as if such order hsad
been lawfully made in respect of a proceeding instituted under authority of
a statute of the Province of Ontario. Ibid, s. 5.

No Protestant ehild dealt with under this Aef, shall be committed to the
eare of any Romgn Catholic children’s aid society, or be placed in any
Roman Catholie family as its fosterhome; nor shall any Eoman Catholie
child dealt with under this Aet, he ecommitted to the eare of any Profestant
children’s aid soeiety, or be placed in any Proteafant famiiy as its foster-
home, But this seetion shall not apply to the eare of children in a tem-
porary home or shelter, established under the Aet of Outario, 56 Viet., ch.
45, intituled An Aot for the Prevention of Cruelly to, and better Profection of,
Children, in & municipality in whieh there iz but one children’s 2id society.

-Ibid. see. 6,

Commencement of prosecugion. ]| —Laying the information is the commence-
ment of & prosecution. Thorpe v. Priestnell, [1897] 1 Q.B. 159; Vanghton
v. Bradshaw, 9 C.B.N.8, 103, following Tunnieliffe v, Tedd, 5 C.B. 553,
Where, therefore, a stainte provided that all prosecutions thereunder
should be commenced within twenty days after the eommission of the
offence, and an information was taken on 30th Decemberlaying the offence
o 16th Degember, but ne summond was igsned on the isformation i1l 15th
January, it was held that the prosecntion wag commenced in fime. R, v,
Lenunox {1878}, 34 U.C.Q.B. 28.
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{ Amendment of 1900).

550A. Excluding public from court room.-—At the
trial of any person charged with an offence under any of the
following sections, that is to say, 174, 175, 176, 177, 178, 181,
182, 183, 184, 185, 186, 187, 188, 189, 190, 195, 198, 208 in
so far as it relates to paragraphs i), (7} and (%) of 207, 259,
260, 267, 268, 269, 270, 271, 272, 273, 274, 281, and 282, or
with conspiracy or atternpt to commitf, or being an saccessory
after the fact to any such offence, the Court or Judge may order
that the public be excluded from the room or place in which the
Court is held during such trial; and such order may be made
in any other case also in which the Court or Judge or justice
may be of opinion that the same will be in the interests of publie
morals.

2. Nothing in this section shall be construed by implication
or otherwise as limiting any power heretofore possessed at
common law by the presiding Judge or other presiding officer of
any Court of excluding the general public from the court-room
in gny case when such Judge or officer deems such exclusion

necessary or expedient.

The following are the subjeets dealt with by the sections above referred
to:—Sec. 174, Unnatural offence; 185, Attempt io commit sodomy; 176,
Incest; 177, Indecent acte; 178, Acts of gross indeceney; 181, Seduetion of
girls under 16; 182, Heduetion under promise of marriage; 183, Seduction
of ward, servant, ste.; 154, seduetion of passengers on vessels; 185, Pro-
euring; 156, Parent or guardian proeuring; 187, Householders permitting de-
filement on premises; 188, Conspiracy to defila; 189, Carnally knowing idlets,
ate. ; 1940, Prostitution of Indian women ; 195tc 198, Keeping digorderly house;
207 (4}, (j) snd {k), Being common prostitute: keeping houso of ill-fame;
frequenting such house; 258, Indecent assault on females; 260, indecent
assault on males: 267, Rape; 268, Attempt to commit rape; 269, Defiling
children nnder 14; 270, Attempting to defile ehild; 271, Killing unborn
ehild; 972, Procuring abortion; 273, Woman procuring her own miscarriage;
274, Supplying noxious drugs, ete.: 281, Abduection of woman; 282, Abdue-
tion of heiress.

The Solicitor General (Hon. Mr. Fitzpatriek}, made the following state-
ment with regard to the object of this section, when it came up for dis-
cussion in the Commons:—** Under the general law, the eourts are open te
the general publie, but by see. 530 the trials of 411 persons under the age of
sixteen years shall, as far as practicable, take place without publieity. Our
intention is to extend substantially the provisions of see. 550 to the eases
provided for in 550a. In the trial of charges for indecent offences and
things of that kind, we leave it diseretionary with the judge to declare that
for the purpose of such trials the eonrt shall not be a public ecurf, and that
he shall have power to determine who shall have access.” Commons
Sessional Debates 1900, page 5266.
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351. Time within which proceedings shall be com-
menced in certain cases,— No prosecution for an offence
against this Act, or action for penalties or forfeiture, shall be
commenced-—

(@) after the expiration of three years from the time of
its commission, if such offence be— :

(i.) treason, except treason by killing His Majesty
or where the overt act alleged is an attempt to injure the
person of His Majesty (Part IV., section 63) ;

(ii.) treasonable offences (Part IV., section 69);

(i) any offence against Part XX XIIL,, relating
to the fraudulent marking of merchandise; nor
(b} after the expiration of two years trom its com-

misgion, if such offence be—

(1.) a fraud upon the Government {Part IX., sec-
tion 133);

(ii.} a corrupt practice in municipal affeairs (Part
IX., section 136);

(iil.) unlawfully solemnizing marriage (Part
XXIIL, section 279); nor
(¢) after the expiration of one year from its commis-

sion, if such offence be—

(i.) opposing reading of Riot Act and assembling

, after proclamation (Part V., section 83);

(ii.) refusing to deliver weapon to justice (Part
V1., seetion 118};

(iii.) coming armed near public meeting (section
114) ;

(iv.) lying in wait near public meeting (section
115);
(v.) seduction of girl under sixteen (Part XTIT,
section 181); '
(vi.) seduction under promise of marriage (section
182);
: (vii) seduction of a ward, ete., (section 188);
(viii.} unlawfully defiling women (section 185);
(ix.) parent or guardian procuring defilement of

girl (section 188):

(x.) householders permitting defilement of girls on
their premises (section 187); nor

(d) after the expiration of six months from its commis-
sion, if the offence he—-

(i.) unlawful drilling (Part V., section 87);

20— CRIM. CODE.
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(ii.) being unlawfully drilled (section 88);
(iii.) having possession of arms for purposes danger-
ous to the public peace (Part V1., section 102) ; .
(iv.) proprietor of newspaper publishing advertise-
meni offering reward for recovery of stolen property
(Part X., section 187, paragraph (d); nor
(&) after the expiration of three months from its commis-
misgion, if the offence be eruelty to animals under sec-
tions 512 and 518 (Part XXXVIII); nor
(ii.) railways violating provisions relating fo con-
veyance of cattle (Part XXXIX,, section 514);
(iii.) refusing peace officer admission to car, ete.
(section 515);
(f) after the expiration of one month from its commis-
gion, if the offence he
(i.} improper use of offensive weapons (Part VI,
sections 108, and 105 to 111 inclusive).
9. No person shall be prosecnted, under the provisions of
8. 85 or s. 89 of this Act, for any overt act of treason expressed
or declared by open and advised speaking unless information of
such overt act, and of the words by which the same was expressed
or declared, is given upon oath to a justice within six days after
the words are spoken and a warrant for the apprehension of the
offender is issued within ten days after such information 18
ven.
& In s New Brunswick case under The Canada Tempersnce Aet, there was
a eonviction for a sale on Nov. 20th, 1898, The information was laid on
Feb. 19th, 1807, but the summons was not issued until Mareh 22nd, 1897,
more than three months after the alleged offemee. It was held that the
laying of the information was the eommeneement of the prosecution within

the meaning of see. 106 of The Canada Temperance Act. Ex parte George
Wallace (1897}, 33 Can. Law Jour. 506, .

552. Arrest without warrant.—Any one found com-
mitting any of the offences mentioned in the following sections,
may be arrested without warrant by any one, that is to say:

Part TV.—Sections 65, treason; 67, accessories after
the fact to treason; 68, 69 and 70, treasonable offences; 71,

 assaults on the King; 72, inciting to mutiny. '

Part V.—Sections 83, offences respecting the reading of
the Riot Act; 85, rictous destruction of buildings; 86,
riotous damage to buildings.

Part VIT.-—Sections 120, administering, taking or pro-
curing the taking of oaths to commit certain crimes; 121,
administering, taking or proeuring the taking of other un-
lawful oaths,
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Part VIIL.-—Sections 127, piracy; 128, piratical acts;
129, piracy with violence.

Part XI.—Sections 159, belng at large while under
sentence of imprisonment; 161, breaking prison; 163,
escape from custody or from prison; 164, escape from law—
ful custody.

Part XTIL.~—8ection 174, unnatural offence.

Part XVIIIL.—Sections 231, murder; 232, attempt to
murder; 235, being accessory after the fact to murder;
236, manslaughter; 238, attempt to commit suicide.

Part XIX.—Sections 241, wounding with intent to do
bodily harm; 242, wounding; 244, stupefying in order to
commit an indictable offence; 247 and 248, injuring or
attempting to injure by explosive substances; 250, inten-
tionally endangering persons on railways; 251, wantonly
endangering persous on railways; 254, preventing escape
from wreck.

Part XXI.—8Sections 267, rape; 268, attempt to com-
mit rape; 269, defiling children under 14.

Part XXIL.—Section 281, ahduction of a woman.

Part XXV.—Section 314, receiving property dis-
honestly ohtained,

( Amendment of 1895).
_Part XXVI.—Sections 319, theft by clerks and servants,
te.; 320, theft by agents, etc.; 321, publie servant refusing
to deliver up chattels, ete.; 322, theft by tenants and
lodgers; 823, theft of testamentary 1nstmments, 324, theft
of documents of title; 825, theft of judicial or ofﬁcw.l
doentments; 3286, theft of postal matter; 327, theft of postal
matter; 328, t.heft of postal matter; 329, theft of election
documents; 330, theft of railway tickets; 831, theft of
cattle; 334, theft of oysters; 385, theft of things fixed to
buildings or land; 344, stealing from the person; 345,
gtealing in dwelling-houses} 3486, stealing by picklocks, ete. ;
347, stealing in manufactories; 3549, stealing from ships,
ete.; 350, stealing from wreck; 3851, stealing on railways;
355 brlngmg gtolen property into Cana.d_a
~ Pa:rt XXIX.—Sections 898, agpravated robbery; 399,
robbery; 400, assanlt with intent to vob; 401, stopping the
mail; 402, compelling execution of documents by foree;
403, sending letter demanding with menaces; 404, demand-
ing with intent to steal; 405, extortion by certain threats. -
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Part XX X.—Sections 408, breaking place of worship
and committing an indictable offence; 409, breaking place
of worship with intent to commit an indictable offence;
410, burglary; 411, housebreaking and committing an in-
dictable offence; 412, housebreaking with intent to commit
an indietable offence; 418, breaking shop and committing
an indietable offence; 414, breaking shop with intent to
commit an indictable offence; 415, heing found in =
dwelling-house by night; 416, being armed, with intent to
break a dwelling-house; 417, being disgnised or in posses-
sion of housebreaking instruments, '

Part XXXI.—Sections 423, forgery; 424, uttering
forged documents; 423, counterfeiting seals; 480, possess-
ing forged bank notes; 432, using probate obtained by
forgery or perjury. :

' Part X XXIT.—Sections 434, making, having or using
instrument for forgery or uttering forged bond or under-
taking; 485, counterfeiting stamps; 486, falsifying regis-
ters. ’ :

Part XXXIV.—Section 458, personation of certain
persons.

Part XXXV.—Sections 462, counterfeiting gold and
gilver coin; 466, making instruments for coining; 468,
clipping current eoin; 470, possessing clipping of current
coin; 472, counterfeiting copper ecoin; 473, counterfeiting
foreign gold and silver eoin; 477, uttering counterfeil
current coin.

Part XXX VII.—Sections 482, arson; 483, attempt to
commit arson; 484, setting fire to erops; 485, attempting
to set fire to crops; 488, attempt to damage by explosives;

. 489, mischief on railways; 492, injuries to electric tele-

graphs, ete.; 493, wrecking; 494, attempting to wreek;
495, interfering with marine signals; 498, mischief te
mines; 499, mischief, '

(Amendment of 1895).

2. A peace officer may arrest without warrant any one who
has committed or who is found committing any of the offences
mentioned in the said sections or in the following sections, that
is to say: . :
Part XXVII.—Sections 359, obtaining by false pre-
tense; 860, obtaining execution of valuable securities by
false pretense.
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Part XXXV.—Sectione 465, exporting counterfeit
coin; 471, possessing counterfeit current coin; 473, para-
graph (b), possessing counterfeit foreign gold or silver
coin; 473, paragraph (d), counterfeiting foreign copper
coin.

Part XX XVIL.—Sections 497, cutting booms, or break-
ing loose rafts or cribs of timber or saw-logs; ‘500, attempt-
ing to injure or poison cattle.

Part XXXVIIL—Sections 512, cruclty to animals;
513, keeping cock-pit.

(Amendment of 1895).

8. A peace officer may arrest, without warrant, any one
whom he finds committing any eriminal offence, and any person
may arrest, without warrant, any one whom he finds committing
any eriminal offence by night. '

4. Any one may arrest without warrant a person whom he,
on reasonable and probable grounds, believes to have committed
an offence and to be escaping from, and to be freshly pursued
by, those whom the person arresting, on reasonable and probable
- grounds, believes to have lawful authority to arrest such person,

(Amendment of 1895).

5. The owner of any property on or in respect to which
any person is found committing any offence, or any person
authorized by such owner, may arrest without warrant the per-
gson 8o found, who shall forthwith be taken before a justice of
the peace to be dealt with according to law,

6. Any officer in His Majesty’s service, any warrant or
petty officer in the navy, and any non-commissioned officer of
marines may arrest without warrant any person found com-
mitting any of the offences mentioned in s. 119 of this Act.

7. Any peace officer may, without & warrant, take into
custody any person whom he finds lying or loitering in any
highway, yard or other place during the night, and whom he
has good eause to suspeet of having committed, or heing about
to commit, any indictable offence, and may detain such person
until he can be brought before 2 justice of the peace, to be dealt
with according to law

(a) No person who has been so apprehended shall be
detained after noon of the following day without being
brought befors a justice of the peace.
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At common law,]—The law is stated in Hale's Pleas of the Crown, Vol. 2,
76, that ‘* when a private person, that is, a person not by office a keeper of
the peace, or a justiee, or a eonstable, takes upon himself to arrest another,
without a warrant for a supposed offence, he must be prepared to prove
that a felony has been committed, for in that respeet he acts on his own
peril.””  Mers suspicion that there has been a felony committed by some
one will pot do; though if ba is prepared to ghew that there really has heen
a felony committed by some one, then he may justify arresting a particular
person, upon reasonable grounds of suspieion that he was the offender; and
mistake on that point, when he acts sincerely upon strong grounds of sus-
pieion, will not be fatat to his defence te an action for trespass and false
imprisonment. MeKenzie v. Gibson (1851), 7 U.C.Q.B, 100. Bub-gee. 4
of the above ses. 532 extends the common law rule.

Loitering af night.]—8ub-gee. 1 (7a) applies only to cases coming within
sub-gee,. 7, and it is not necessary in other oases to bring the person
arrested before & justice of the pesce before noon of the day following the
arrest. R. v. Cloutier (1898), 2 Can. Cr. Cag. 43 {Man.}.

Unsworn atatements made to the officer, to the effect that the person had
committed a larceny on the previons day, are insufficient to justify & con-
gtable in the service of & munieipality in taking a person inte custody and
depriving kim of his liberty, on a eriminal eharge, without sny sworn com-
plaint having been made, and without a warrant issued by competent
authority, more especially where there was no reason to suepeet that he
wounld atternpt to evade arrest. Mussean v. City of Montreal, Q.R. 12
5.0, 81,
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PART XLIV.

COMPELLING APPEARANCE OF ACCUSED
BEFORE JUSTICE.
SEcT.
883, Magisterial jurisdiction.
654 When justice may compel appearance.
558, Offences committed in certain parts of Ontario.
8566, Offences committed in the district of Gaspe.
567. Offences commatted out of jurisdiction.
567TA, District of Montreal.
558, Information.
559. Hearing on information.
560. Warrant in case of offence committed on the seas, efc.
681, Arrest of suspected deserter,
562. Contents of summons—service of summons.
568. Warrant for apprehension in first instanee.
564. Execution of warrant.
568, Proceeding when offender is not within the jurisdiction of
the justice issuing the warrant.
564. Disposal of person arrested on endorsed warrant.
567. Disposal of person apprehended on warrant.
§68. Coroner’s inguisitfion.
569, Search warrgnt,
6570. Search for public stores.
571, Search warrant for gold, silver, etc.
572. Search for limber, ete., unlawfully defained.
578. Search for liquors near His Majesty's vessels.
574, Search for women in house of ill-fame.
475, Search in gaming-house.
576. Search for vagrant.

533. Magisterial jurisdietion.—For the purposes of
this Act, the folloang pI‘OVlSlOIlS ghall have eﬁ'ect with respect
to the jurisdiction of justices:

( Amendment of 1900).

. (a) Where the offence is committed in or upon any
water, tidal or other, or upon any bridge between two or
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more magisterial jurisdictions, such offence may be con-
sidered as having been committed in either of such juris-
dictiona;

(&) Where the offence is committed on the boundary of
two or more magisterial jurisdictions, or within the distance
of five hundred yards from any such boundary, or is begun
within one magisterial jurisdiction and completed within
another, such offence may be considered as having been
corutnitted in any one of such jurisdictions;

(¢) Where the offence is committed on or in respect to a
mail, or a person conveying a post letter bag, post letter or
anything sent by post, or on any person, or in respect of any
property, in or upon any vehicle employed in a journey, or
on board any vessel employed on any navigable river, canal
or other inland navigation, the person accused shall be con-
sidered as having ecommitted such offence in any magisterial
jurisdiction through which such vehicle or vessel passed in
the counrse of the journey or voyage during which the offence
was committed: and where the centre or other part of the
road, or any navigable river, canal or other inland naviga-
tion along which the vehicle or vessel passed in the course
of such journey or voyage, is the boundary of two or more
magisterial jurisdictions, the person accused of having com-
mitted the offence may be considered as having committed
it in any one of such jurisdictions.

Magistrale’s jurisdiction,]—The general rule is that the magistrate or
justice of the peace has jurisdietion either by reasom of the residence or
pregence of the aceused in his distriet, or by reason of the eommission of
the cffence within its limits. There is, however, an enlargement of this
- general rule in see, 553, whereby, when an offence is begun within one
magisterig] jurisdietion and completed within another, sueh offence may be

considered ss having been ecommitted in either of them. R. v. Hogle
{1896}, 5 Can. Cr. Cas. 53, R.J.Q. 5 Q.B. 50,

This section ig derived from the Imperial Aet, 7 Geo.IV., ch. 64, see, 12,

In Rex v. Girdwood (1776), 2 East P.C, 1120, 1 Leach's Crown Cases
169, it waa held on a ease reserved, that a person writing a threatening
letter in one eounty and delivering it to another person in that county, by
whom it was posted at the writer's request to an address in ancther county,
was properly tried and eonvieted in the latter conntry.

In R.v. Esser (1767), 2 East P.C. 1125, Lord Mansfield held that the send-
ing of aletter by postdirected toa personin ancther ecounty was sending also
in the latter ecounfy, and that the whole was to be considered as ihe act of
the defendant to the time of the delivery in that eounty, 3 Russell on
Crimes, 6th ed., 722 (p}. :

If the acecuged person, ‘* wherever he may be,’’ (i.e., within Canada), is
¢harged with having committed ap indictable offence within the limits over
which & justice of the pesace has juriediefion, the justice iz empowered to
{ssne a warrant or summons to compel the nttendance of the accused person
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before him for the purpose of preliminary enquiry; Cr. Code, see. 554 (d);
and the accused may be arrested upon such warrant in any part of Canada
upon the warrant being ** endorsed’” by & justice within whese jurisdiction
the accused may be found; Cr.-Code 565 and Code form H. The *‘endorse- -
ment’’ is to be mede only upen proof, by cath or afirmation, of the handwrit-
ing of the justice who igsued thé same, and when made ig sufficient anthority
to the person bringing sueh warrant, to earry the person against whom the
warrant is issued, when apprehended, hefore the justice who issued the
warrant or before other Justices at the place from which the warrant came,
Cr. Code 566.

The courts will take judicial nofice of the local divisions, sueh us
counties, municipalities and polling sections, into whieh their country is
divided for purposes of politieal government. Ex parte Maedonald (1886),
3 Can. Cr, Cas, 10(8.C. Can.). :

Where the offence charged was the making, circulation and publisation
of false statements of the finaneial position of a company, and it appeared
that the statements were mailed from & plaee in Ontario to the parties
intended to he deeeived in Montreal, the offence, although commenced in
Ontario, is eompleted in the Provinee of Quebec by the delivery of the let-
ters to the parties to whom they were addressed. R, v. Gillespie (Ne. 2}
{1898}, 2 Can. Cr. Cas. 309 (Que.).

In such casse, the courts of the Province of Quebec have jurisdiction to
try the necused, if he has been duly committed for trial by a magistrate of
the distriet. Ibid.-r

The offence of fraudulent conversion of the proceeds of a valuable secur-
ity may coneist in a continuity of sets—the veception of the valuable secur-
ity, the eollection of the proocseds, the econversion of the proceeds, and
lastly the failure to aceount for them; and where the beginning of the
operation is in one distriet and the continuation and completion are in
another distriet, the acensed may be proeceeded againet in either distriet.
R. v. Hogls (1896}, R.J.Q. 5 Q.B. 59; 5 Can. Cr. Cas. 53.

Magistrates cannot give themgelves jurisdietion or retain juriedietion by
findint s particular faet one way, if the evidence is clearly the other way.
White v, Feast (1872),L.R. 7, Q.B. 333; K. v. Davy (1900), 4 Cun. Or. Cas.
28, 33 (Ont. C.A.).

A prohibition mey issue to a court exercising criminal jurisdiction ae
well ag to & eivil eourt. Per Cockburn, C.J., in R. v. Herford, 3 El. & El.
p. 136. And there iz no doubt that prohibition can issue to a Justice of the
Peace to prohibit him from exereising a jurizdietion whieh he has net,
Chapman v, Corporation of London (1830}, 19 Ount. R. 33,

Heepers of the peace.]—In 1387, 1 BEdward 3, ch. 16, it was enacted thet
‘' Tor the better keeping and maintenance of the peace, the King will that
in every county good men snd lawful, which be no maintainers of evil or
barrators in the country, shall be assigned to keep the peace.” DBy 4 Edw.
4, eh, 2, they were to send their indietments to he tried by the justices of
agsize, but later it was further provided that two or three of the best repu-
tation in the counties should be assigned keepers of the peace by the Bing’s
Commission. {18 Edw. 3, stat. 2, ch. 8.) The statnte 34 Edw. 3, ch. 1,
giving them further powers, first designated them g¢ ** justices.'?

554. When justice may compel appearance.—Every
justice may issue a warrant or summonsg as hereinafter men-
tioned to coripel the attendance of an accused person before
him, for the purpose of preliminary ingmiry in any of the
following casee:—- :
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(@) If sueh person is aceused of having committed in
any place whatever an indictable offence triable in the
Provinee in which such justice resides, and is, or is suspected
to be, within the limits over which such justice has juris-
dietion, or resides or is suspected to reside within such
limits; :

(&) If such person, wherever he may be, is accused of
baving committed an indictable offence within such limits;
(¢) If such person is alleged to have anywhere unlaw-
fully received property which was unlawfully obtained
within such limits; . :
(d) If such person has in hdis possession, within such
limits, any stolen property.

Preliminary enguiry.]—A party applying to a magistrate for a warrant to
arrest snother for an alleged offence is deemed only o appesl to the magis-
trate fo exercise his jurizdiction, and is not liable in trespass for an arrest
under the warrant, but if hs goes beyond this and interferes in the exercizge
of the minisferial powers under the warrant he will be liable. EKingston v.
Wallace (1886), 20 N.B.R. 573.

If there wwas a complaint proved and the person informed against was
present, the magistrate might rightly proceed, though such persen did not
appear on summong, ot did not require compulsion to make him appear.
His setusl presence is all that is reguired; the manner of his getiing there
is of 1o consaquence to the investigation, R, v. Mason (1869}, 20 U.C.Q.B.
131,

The power conferred on a magistrate under see. 557 of ordering the
aceused person brought before him, eharged with an offence commifted out
of his territorial jurisdiction, to be taken before some justice having juris-
dietion in the place where the offence was committed, is permissive only.
A magistrate may hold a preliminary enquiry in respeet of an indietable
offence eommitted in the same provinee cutside of his territorial jurisdiefion,
if the seeused is, or is suspected to be, within the limits over which such
magistrate has jurisdietion, or resides or is suspeeted to reside within such
limits. Re the Queen v. Burke (1900), 5 Can. Cr. Cas. 29 (Ont.)}.

Hee also notes to see. 553 and 608,

Service of summons.]—Where the door of the defendant’s house was
fastened, and the constable spoke to him through a elosed window, explain-
ing the nature of the process and then placed a eopy of it under the door,
informing the defendant thereof, after which he returned to the window and
shewed the original summons to the defendant, who said, ** That will do,’’
it was held a suffieient service of the summons, FEx parte Campbell {1887),
26 N.B.R. 590. But it would seem that but for whai the defendant then
said, if would have been sot aside. Ibid.

555. Offences committed in certain parts of
Ontario.—All offences committed in any of the unorganized
tractd of country in the Provinee of Ontario, including lakes,
rivers and other waters therein, not embraced within the limits
of any organized county, or within any provisional judicial dis-
triet, may be laid and charged to have been committed and may
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be inquired of, tried and punished within any county of such
Province; and such offences shall be within the jurisdiction of
any Court having jurisdiction over offences of the like nature
committed within the limits of such county, before which Court
such offences may be prosecuted; and such Court shall proceed
therein to trial, judgment and exeeution or other punishment
for such offence, in the same manner as if such offence had been
committed within the county where such frial is had.

2. When any provisional judicial district or new county is
formed and established in any of such umorganized tracts, all
offences committed within the limits of such provisional judieial
digtrict or new eounty, shall be inquired of, tried and punished
within the same, in like manner as such offences would have
been inquired of, tried and punished if this section had not
been pasged.

3. Any person accused or eonvicted of any offence in any
such provisional district may be committed to any common gaol
in the Province of Ontaric; and the constable or other officer
having charge of such person and intrusted with his conveyance
to any such common gaol, mav pass through any county in such
Province with such person in his custody; and the keeper of
the common gaol of any county in such Province in which it ig
found necessary to lodge for safe keeping any such person so
being conveyed through such county in custody, shall receive
such person and safely keep and detain him in such common
gaol for such period as is reasonable or necessary; and the
keeper of any common gaol in such Provinee, to which auy such
person is eommitted as aforesaid, shall receive such person and
safely keep and detain him in such common gaol under his
custody until discharged in due course of law, or bailed in cases
in which bail may by law be taken. R.B.C. e. 174, 5. 14.

556. Offences committed in the district of Gaspe.
—Whenever any offence is committed in the distriet of Gaspe,
the offender, if committed to gaol before trial, may he com-
mitted to the common gaol of the county in which the offence
was committed, or may, in law, be deemed to have been com-
mitted, and if tried before the Court of Xing’s Bench, he shall
be so tried at the sitting of such Court held in the county to the
gaol of which he has been committed, and if imprisoned in the
common gaol after trial he shall be so imprisoned in the common
gaol of the county in which he has been tried. R.8.C. ¢ 174,
8. 15. : :
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357. Offence committed out of justices’ jurisdic-
tion.—The preliminary enquiry may be held either by one
justice or by more justices than one: Provided that if the
accused person is brought before any justice charged with an
offence committed out of the limits of the jurisdiction of such
justice, such justice may, after hearing both sides, order the
accused at any stage of the inquiry to be taken by a constable
before some justice having jurisdiction in the place where the
offence was committed. The justice so ordering shall give a
warrant for that purpose to a constable, which may be in the
form A in schedule one hereto, or to the like effect, and shall
deliver to such constable the information, depositions and recog-
nizanees, if any, taken under the provisions of this Aet, to be
delivered to the justice before whom the accused person is to be
taken, and such depositions and recognizances shall be treated .
to all intents as if they had been taken by the last-mentioned
- justice.

2. Upon the constable delivering to the justice the warrant,
information, if any, depositions and recognizances, and proving
on oath or affirmation, the handwriting of the justice who has
subscribed the same, such justice, before whom the accused is

- produced, shall thereupon furnish such constable with a reeeipt
or certificate in the form B in schedule one hereto, of his having
received from him the body of the accused, topether with the
warranf, information, if any, depositions and recognizances,
and of his having proved to him, upon oath or affirmation, the
handwriting of the justice who issued the warrant.

4. Tf such justice does not commit the acensed for trial, or
hold him to bail, the recognizances taken before the first men-
tioned justice shall be void.

FORM A.— -

. WARRANT TO CONVEY BEFORE A JUSTICE OF ANOTHER COUNTY.

Canada,
Provinee of .
County of A
Whereas information npon oath was this day made before
the nndersigned that A. B. of , on the
day of , in the vear . at . in the
county of (state the charge).

And whereas T have taken the deposition of X. Y. as to the
said offence.
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And whereas the charge is of an offence committed in the

county of .
This is to command you te convey the sald (name of
accused), of , before some justice of the last-

mentioned county, near the above place, and to deliver to him
this warrant and the said deposition.

Dated at , in the said county of ,
this day of s in the year
' J. 8.,
Jd.P., (Name of County.)
To of

FORM B.—

RECEIPT TCO BE GIVEN TO THE CONSTABLE BY THE JUBTICE FOR-
THE COUNTY IN WHICII TILE OFFENCE WAS

COMMITTRD,
Canada,
Province of 2
County of {

I, J. L., a justice of the peace in and for the county of
, hereby certify that W. T., peace officer of the
county of , has, on this day of ,
in the year , by virtue of and in obedience fo a
warrant of J. 8., Esquire, a justice of the peace in and for the
county of , produced before me one A, B., charged
before the said J. 8. with having (d&c., stating shortly the
offence) and delivered him into the custody of s
my direction to answer to the said charge, and further to be
dealt with according to law, and has also delivered unto me the
sald warrant, together with the information (if any) in that
behalf, and the deposition (s) of C. D. (and of ), In
the said warrant mentioned, and that he has also proved to me,
upon oath, the handwriting of the said J. 8. subseribed to the
same. :
Dated the day and year first above mentioned, at ,
in the said county of
J. L,
J.P., { Nome of County.}

The power conferred on & mapistrate under this section of ovdering the
sceused person brought before him, charged with an offence committed out
of his territorial jurisdietion, to be taken before some justice having juris-
dietion in the place where the offence was committed, is permissive only.
R. v. Burke (1080}, 5 Can. Cr, Cas, 29 (Ont.}.
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357A. - Distriet of Montreal,—In the district of Mont-
real the clerk of the peace or deputy clerk of the peace shall

have all the powers of a justice of the peace under Parts XLIV.
and XLV,

558. Information.—Any one who, upon reasonable or
probable grounds, believes that any person has committed an
indictable offence against this Act may make a complaint or lay
an information in writing and under oath before any magistrate
or justice of the peace having jurisdiction to issue a warrant or
summons against such accused person in respect of such offence.

2. Buch complaint or information may be in the form C, in
schedule one, hereto, or to the like effeot. '

Forym C.—

INFORMATION AND COMPLAINT FOR AN
INDICTABILE OFFENCE,

Canada,
Provinee of s }
County of ,

The information and complaint of C. D,
of , (yeoman), taken this day
of , in the vear , before the
undersigned {one) of His Majesty’s justices of
the peace in and for the said county of s

who saith that (efc., stating the offence).
‘ Sworn before (me), the day and year first
above mentioned, at '
J. 8,
J. P., (Name of Coundy.)

Information before justices,]—The Sovereign is supposed by law to be the
person who is injured by every infraction of the eriminal law, and eriminal
prosecutions which have for their objeet the well-heing of the people, and
not merely private redress, are therefore carried on in the name of the King.
Asp the King cannot appear in person to demand the punishment of offences
against the good order of the community, he has to be represented before
the eourts by a public officer, and that officer is the Attorney-General.

Before the eriminal courts the Sovereign is therefore the proseeutor, and
iy represenied sither by the Attorney-General himself, or by crown prosecu-
tors who are named by the Attorney-(Gieneral as his snbstitutes.
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But as offences generally affect some private individusl in particular, the
person so injured or affeeted usually commences the proceedings for bring-
ing the offender to justice, althongh anyone who has reasonable or probable
ground for believing that any person has been guilty of a crime may take
proceedings and put the law in motion againet him. R, v. 8t Louis (1897},
1 Can. Cr. Can. 141, 144 {Que.).

The information is the commencement of a eriminal proceeding analogous
to an indietment; the summons is the act of the magistrate on behalf of the
publie; the party who begins a eriminal proceeding cannot withdraw from
it leaving it pending, the party charged has the right to forceitonte & son-
clugion; and if at the time for eoncluding the case, the informant offera no
evidence in support of hisz charge, it ought to be dismissed, and such
dimissal iz & hearing. Vaughton v. Bradshaw, 9 C.B.X.8.103;: Re Conklin
{1871}, 31 U.C.Q.B. 180,

A gummons may be igsued vpon an information before a justice of the
peeee for an offeuce punishable on summary convietion, although the
information has not been sworn; but befors a warrant ean be issued to
ecompel the attendance of the accused, there must e an information in
writing and under oath, R, v. William McDonald (1896}, 3 Can. Cr. Cas.
287 (Ont.).

The magistrate taking an information under oath ought not to receive
from the complainant & mere affidavit made out in the words of the statufe
ereating the offence: but he ought, in the first place, to swear the complain-
ant and his witnesses, if any, and have their statements and angwers written
down in their own words and have them sign it. Thiswhen sc eompleted is
what ig known as a ‘‘ written information under oath.’’ Ex parte Boyee
{1885), 24 N.B.R. 347, 354. The practiee of taking down the statements of
the witnesses without their being sworn and afterwards swearing them to
the truth of same is disapproved. Mills v. Collett {1829), 6 Bing. 85; R. v.
Kiddy, ¢ D, & R, 734; Caundle v, SBeymour, 1 @.B. 889.

An information should give a concise and legal deseription of tha offence
charged, and should contain the same certainty as an indietment, and fthe
description of the charge must include every Ingredient required by the
statute to constitute the offence, and the statement of the offence may be
in the worda of the enaetment describing it or deelaring the transaction
e¢harged to be an indietable offence. R. v. Frauce (1838), 1 Can. Cr. Cas.
321 {Que.),

The absence or the insufficiency of particulars does not vitiate either an
indistment or an information; but if it be made to appear that there is a
rezgonable necessity for more specifie infoermation, the court or magistrate
may, on application of the acensed person, order that further particulars be
given, but sueh an order is altogether within the judieial discretion of the
judge or the magistrate. Ibid.

An Iinformation may be amended, but if on cath, it must be re-sworn,
Re Conklin {1871}, 31 T'.C.Q.B. 160.

If a magistrate’s summons ig issued on an information purporting to have
been sworn at & specified time and place, and the defendant appesrs thereon
and pleads to the charge, the proeceedings will not be quashed on ecertiorari
hecause it ia afterwards shewn that the information was not in faet wworn
at such time and place, Ex parte Sonier (1886), 2Can. Cr. Cas. 121 {(N.B.).

Wkhere an information wes entitled in the name of an incorporated eom-
pany but was signed in his own name by the manager of the eompany, and
gworn to by him, it was held in an Australian éase that it was the inférma-
tion of the manager individually and that & warrant might issue upon it.
Colornial Mutual Life Co. v. Robertson {1897}, 18 Australian Law Times 257.

Defect or irregularity n information, J—It i8 not a matter within the dis-
cretion of the mepgistrates whether a man shall be put on his trial without
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any proper preliminary proceedings; and in administering justice sum-
marily, striet regularity must be chserved. Blake v. Beach (1876), L.R.
1 Ex. D, 320, 334, 335. A man is not to be put at the mercy of the magis-
trates in granting delay where he hag a right not t¢ be put upon his trial;
it he waives the want of information and summons, and by kis cun assent is
properly before the magistrates, it would be in their diseretion to grant or
refuse delay in order to prepare his defence. Ibid, p. 334.

It was established by the deeision in R, v. Hughes, ¢ Q.B.D, 614, by the
Full Court of Criminal Appeal that when a persom is before justices who
have jurisdietion to try the ease, they need not inquire how he eame there,
but may try it. In commeniing upon that deeision in Dizxon v. Wells
{1890}, 25 C‘;.B.D. 249, Lord Coleridge, C.J., said (p. 256) :—

“1 do not, however, fesl able to decide in his (appellant’s) favour on
that point alone (i.e., that ohjection had been faken hefore the magistrate),
for, although the faet of his protest ought to-be a complete answer ta the
agsumed jurisdiction, I cannot disguise from myself the fact that from the
language of many of the judges in R. v, Hughes, 4 @.B.D. 614¢—although,
perhaps, not necessary for the decisien of the case—and the judgments of
Erls, C.J., and Blackburn, I., in R. v. Shaw, 34 L.J.M.C. 16D, they seem
to assume that if the two conditions precedent, of the presemce af the
acoused and jurisdiction over the offemee, were fulfilled, his protest would be
of no avail. If would have heen easy to say that & protest would have made
a difference; but I find no sueh qualifieation in R. v. Hughes, although
gomething like that is said in one of the cases; it iz an Important question
well worth consideration in the Court of Appeal.’?

The warrant of & magistrate is only prims facie evidence of the faect
raeited therein that an information on oath and in writing had Vveen laid.
Friel v. Ferguson {1865), 15 U.C.C.P, 654.

An information should includs a statement of the following particulars:
(1) the day and year when exhibited, (2) the place where exhibited, (3)
the name gnd style of the justice or justiees before whom 1t is exhibited,
and (4) the charge preferred. Pritehard’s Q.8. Pras. (1875), 1058,

. A coriplaint or information is essential as the foundation of summary
proceedings, and without it the justiee is not anthorized in intermeddling,
oxcept where he i smpowered by statute to conviet on view, IPaley om
Convietions, 7th ed., 72: 1 Wmws, Saunders, 262, n. 1: R. v. Justices of
Bueks, 3 .B. 800, 807; R. v. Bolton, 1 Q.B. 68; R. v. Fuller, 1 Ld. Raym,
509; R. v. Millard, 17 Jur, 400, 22 L.J.M.C. 108.

A eomplaint or informatiop in matters to be summarily tried by a justiee
of the peace may be made either by the complainant personally or by his
eounee]l or attorney or other person authorized in that behalf, Cr. Code
845 (3},

The proceeding which forms the groundwork ¢f a ‘‘oconvietion’'' ism
termed laying or exhibiting an information, while the proeeeding for the
obfaining of an ‘* order’’ of justicesis termed making s complainté. Paley on
Convietions, Tth ed., 73.

By Cr. Code, sec. 845 (¥), an information or complaint for any offence
or aat '’ punishsble on summary convietion ** nesd not be under oath unless
speeially required by the particular Aet or law. The statute which
authorizes snmmary proceedings against a temant for the fraudulent
removel of goods {3 one of these, and specially requires that the eomplaint
be made in writing by the landlord, his bailiff, servant, or agent; 11 Geo.
II. {Imp.}, ¢h. 19, sec. 4; and a convietion under that Aet must shew that
the complaint was se made, R. v, Fuller, 2 D. & L. 98; Coster v. Wilson,
3 M, & W. 411; R. v. Davis, 3 B. & Ad. 551, :

A variance between the information and the evidense addueed in support
thereof at the hearing, in a meatter to whick the summary convietions
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clauges of the Code apply, will not invalidate a convietion based on the
evidence unless (1) objection was made before the convieting justice, or {2)
an adjournment of the hearing was refused notwithstanding that it was
‘‘ ghewn to such Justice '’ that by such variance the defendant bed been
dee¢eived or misled. Cr. Code E82. If any variance between the informa-
tion and the evidence addueed in support thereof as to the place in which
the offence is slleged to have been committed, or any other varlance
between the infermation and the evidenee, appears fo the justice to be sovh
that the defendant has besn thereby deceived or misled, the justice may
apon sueh terms as ho thinks fit adjourn the hearing of the ease to rome
future day. Cr, Code 847, The intention of the adjournment is' that the
accused may be prepared to meet the varied charge diselosed by the
evidence, and the better practice is to have the information amended and
re-sworm by the complainant. These provisions as to varinnce do not,
however, extend to n case where the information har been laid and the
party summoned for one offence, and the justices have convieted him of
snhother and different offence punishable in another and a different way.
Martin v. Pridgeon (1859}, 28 L.J.M,C. 179, 1 E. & X. 778; R. v. Briekhasll,
33 L.J.M.C. 158.

And g convietion is not to be quashed on certiorari, although it does not
deseribe an offence againet the law, ex. gr., by reason of an omission to
state ascienter of the aceused, if the court, upon perussl of the depositions,
is satisfied that an offence of the mature deseribed in the convietion has
been committed. Code see, 889; R. v, Crandall (1896), 27 Out, R. 3.

In R. v. Hughes (1879), 4 Q.B.T), 614, the facts shewn were that the
justice had issued a warrant of arrest informasally and without oath. The
defendant, having no knowledge of the defeot, made uo objection to the
hearing of the eharge.

The Queen’s Beneh Division (Lepes, Hawkins, Lindley, Manisty, Den-
man and Field, JJ., and Polleek, B., and Huddleston, B.), held that the
irregularity in the progress of bringing the defendant before the eourt had
no effect on the jurisdietion, and that the defendant and a person who
ecommitted perjury on the hearing were rightly convieted.

Io many cases the word ‘'eharge’” In no way involves a written
information, and it is sufficient to shew that a person is brought hefore the
magistrate somehow or other, and all that is necessary to give the magis-
trate jurisdietion is to shew that the perscn, being onece before him, the
crime with whieh the aceused is charged iz within the jurisdiction of the
magistrate. Per Polloek, B., in Re Maltby (1881), 7 Q.B.D, 18 at page 28,
eiting R, v, Hughes, supra.

The ease of R. v. Hughes, ¢ Q.B.DI). 614, was followed in Gray v. Com-
misgsloners of Customs (1884), 48 J.P. 343, by Lord Coleridge, C.J., and
Polloek, B., the former referring to it as ‘*m case of great authority,
decided by no less than nine judges, and only one of those judges dissented
from the judgment.”” In Gray’'s case the eourt affirmed the rule that
‘“where a defendant is actually charged and appears before justices, and
those justices have jurigsdietion, and thongh the defendanft may have been
brought before the justices by illegal proeess, yet inesmueh ss the justices
have jurigdiction and they adjudiesate on the eese, that adjudieation eannot
afterwards be disputed by raising objectione to the arreat.’’ 48 I.P, 343,
344,

But where g summons for an offence under a statute relating to adultera-
tion of food and druge had been signed by amagistrate who had not aetnally
heard the infermation, and the limitation of time within which the statute
required that the summons under it should be served had expired before
the hesring, and both parties appesred at the herring, but the defendant
cbjeated to the irregularity, the convietion war guashed by the Queen’s
Bench Division upon the ground that there was no valid suomone, and that,

30—CRIM. CODE,
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a8 the provisions of the statute hed not been complied with, there was no
jurisdietion. Dixzon v. Wells (1890}, 25 Q.B.D. 249, )

Although the irregularity of defendant’s appearance may he waived, it
is necessary that he shonld be told what the charge is before convietion.
Re Daisy Hopkins (1802), 56 J.P. 283, 274,

In conformity with the decisions above referred o, it has been held by
the Supreme Court of New Brunswick that if a magistrate’s summons is
izsued on an information purporting to have been sworn at a specified time
and place, and the defendant appears thereon and pleads te the charge, the
proceedings will not be guashed on certiorari becguse it is afterwards
shewn that the information was not in fact sworn at sueh time and place.
Ex parte Sonier, 2 Can. Cr. Cas. 121.

Although an arrest has been illegaliy made under an invalid warrant,
jurisdietion attaches to the magistrate when the person arrested is brought
before him; end the subsequent defention and commitment may be justified
uunder the order then made by the magistrate. McGuiness v. Dafoe (1808),
3 Can. Cr. Cas, 139 (Ont.).

An information under oath which on its face purports to be the informa-
tion of a person other than the person who has gigned and sworn to the
same i8 had. Where a warrant of arrest based upon sueh defeetive informa-
tion hes been issued to enforce the attendance of the accused before a
magistrate, and the magistrate at .the opening of the trial amends the
information by inserting therein, in the presence of and with the congent of
the person who had signed snd sworn to the information, the Jatter’s name
in the place of the name sc appearing on the face of the information, it is
neeessary that the information should be re-sworn. Where the defendant
has been arrested under the warrant and when brought before the magistrate
takes objection to the amended information upon the ground that it should

. be re-sworn after the amendment, and has the objection noted, he does not
waive the objeetion by proceeding with the trial and cross-examining wit-
nesses. K. v. MeNutt, 3 Can. Or. Case 184 (N.S.).

False aconsation. |—Where an information for rape or other offence under
Coda sec, 405 ie 1aid with the soie intent to extort money or property from
the person against whom the charge is made, the informant fhereby
‘* gecnses’’ such person with intent to extort or gain something from him
under Cr. Code 405; and commits an indietable offence therewnder. E. v.
Kempel, 3 Can, Cr. Cas, 481 Ont.}.

559. Hearing on information,—Upon receiving any
complaint or information the justice shall hear and consider the
allegations of the complainant, and if of opinion that a case for
go doing is made out be shall issue a summons or warrant, as the
ceagse may be, in manner hereinafter mentioned ; and such justice
ghall not refuse to issue such summons or warrant only because
the alleged offence is one for which the offender may be arrested
withont warrant. R.S.C. e. 174, 8. 30.

Diseretion as to warrant of arrest.]—The combined effect of soes. 559 and
%43 of the Code is that it ig diseretionary with the magistrate to issue either
a summons or a warrant as he may deem best. R. v. MeGregor (1895}, 2
Can. Cr. Cas. 410, 413,

The issue of a summons, whether in relation to an offence punishable
summarily or to an indietabls offence, is a judieisl act. K. v. Ettinger
{18091, 3 Can. Cr, Cas, 387, 32 N.5.B. 176.
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Exeept where the charge is of a very serious nature & warrant ought nog
to be issued when a summons will be equally effectual, O’Brien v. Braboer,
4 J.P, 227, 78 Eung. L.T, 409,

A justiee of the peace could always isgue & warrant on the information
of athers having canse of suspicion, for the justice was competent to judge
of the sufficiency of-the evidence. 2 Hele P.C. 107. When he examined
the eomplainant and his witnesses touching his reasons for the suspicion, it
wonld if well founded become the justiee’s suspicion as well as thet of the
complainent. Ex parte Boyce (1885}, 24 N.B.R, 347, 353. But the mere
statement of a person, even under cath, that he suspeets and believes that
another person has committed a certain crime was not sufficient at common
law to justify a warrant to apprehend, for unless the justice has the facts
on which the informant’s belief is founded, he has no proof at all on which
be would be justifled in founding his own belief. Ibid. p. 355, per
Palmer, J.

Depositions taken ex parte by the magistrate on the application te him
for proeess against the aeeused cannot be afterwards used as evidence on
the preliminary enguiry and do not form a part of the resord of proceedings
sgainst the aceused. Weir v, Choquet, 6 Rev. de Jurisp, 121,

A magistrate is not under a legal obligstion to issue a warrant of arrest
upon an information in respeet of an indietable offence, if on the consid-
eration of the eomplainant’s allegations he is of opinion that a ease for so
doing is not made out. A magistrate refusing to issue a warrant on an
information for an indietable offenece, is not bound to state his reason for so
doing; he has merely to express his opinion, after a consideration of the
eomplainant’s allegations, as to whether a warrant should be issued or not.
That & magistrate did not properly appreciate the evidence submitted upon
an applieation for the issue of & warrant of arrest for an indietable offence
is not a ground for a mandamus to compel him to grant a warrant against
hiz opinion, formed in good faith. Thompson v, Desnoyers, 3 Can. ('r. Cas.
68, R.J.Q. 16 5.C. 253 FQue.).‘_

Where a magistrate receives an information, and, after hearing and con-
sidering the allegations of the informant, decides that the statnte invoked
in support of the prosecution dees not apply, and that what is charged does
not eonstitute an offence, and therefore refuses fo lssue either a summons
or warrant agsainst the aceused, a mandamus does not lie to compel him te
do so. Re E. J. Parke, 3 Can. Cr. Cas. 122 {Ont.}, ’

Time,]—Aa to the time within which certain prosecutione must be
brought see secs. 551 and 841.

560. Warrant in cases of offences committed on the
seas, étc.—Whenevever any indictable offence is committed
the high seas, or in any cereek, harbour, haven or other place in
which the Admiralty of England have or claim to have juris-
diction, and whenever any offence is committed on land beyond
the seas for which an indietment may be preferred or the
offender may be arrested in Canada, any justice for any terri-
torial division in which any person charged with, or suspected
of, having committed any such offence, is or is suspected to be,
may issue his warrant in the form D in schedule one hereto, or
to the like effect, to apprehend such person, to be dealt with as
herein and hereby directed. R.8.C. ¢ 174, 5. 32.
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D,—(8Section 560.)

WARRANT TO APPREHEND A TERSBON CHARGED
WITH AN INDICTABLE OFFENCE COMMITTED
ON THE HIGH BKAS OR ABROAD,

For offences commilied on the high seas the
warrant may be the same as in ordingry cases,
but describing the offence to have been commitied
“ on the high geas, out of the body of any district
or county of Canada and within the jurisdiction
of the Admiralty of England.”

For offences committed abroad, for which
the parties may be indicted n Canade, the
warrant alse may be the same gs in ordingry
cases, bul describing (he offence {o have been
commatted “ on land out of Canada, to wit: at

, in the Kingdom of , or, at
, in the Island of , in the West
Indies, or, at , in the Tast Indies,” or

_as the case may be,

561. Arreat of suspected deserter.—Every onc whois
reasonably suspected of being a deserter from His Majesty’s
service may be apprehended and bronght for examination bhefore
any justice of the peace, and if it appears that he is a deserter
he shall be confined in gaol until elaimed by the military or
naval authorities, or proceeded against according to law. R.8.C.
¢, 169, s, 6.

2. No one shall break open any building to search for a
deserter unless he has obtained a warrant for that purpose from
a justice of the peace,—such warrant to be founded on affidavit
that there is reason fo believe that the deserter is concesled in
sueh building, and that admittance has been demanded and
refused; and every one who resists the exeeution of any such
warrant shall ineur a penalty of eighty dollars, recoverable on
summary conviction in like manner as other penalties ninder this

Act, R.B.C. e 169, 8 7.

362. Contents and service of summons.—Every one
mons issued by a jnstice under this Act shall be directed to the
acensed, and shall require him to appear at a time and place to
be therein mentioned. Such summons may be in the form E
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in schedule one hereto, or to the like effsct. No summons shall
be signed in blank.

2. Every such summons shall be served by a constable or

" other peace officer upon the person to whom it is directed, either
by delivering it to him personally or, if such person cannot be
conveniently met with, by leaving it for him at his last or most
usual place of abode, with some inmate thereof, apparently not
under sixteen years of age.

3. The service of any such summons may be proved by the
oral testimony of the person effecting the same, or by the affi-
davit of such person purporting to be made before a justice.

Yorm E.—
SUMMONS TO A PERSON CHARGED WITH AN
INDICTABLE OFFENCE,

Canada,
Provinee of , 1
County of , 4
To A. B. of , {labourer):

Whereas you have this day been charged be-
fore the undersigned , & justice of the
peace in and for the said county of y for
that you on , at , (stating

shortly the offence) : These are thersfore to com-
mand you, in His Majesty’s name, to be and
appear before (me) on , at
o’clock in the (fore) noom, at , or before
such other justice or justices of the peace for the
same county of , as shall then be there
to answer to the said charge, and to be further
dealt with according to law. Herein fail not.
Given under (my) hand and seal, this
day of , in the year , at )
in the county aforesaid.
J. 8, [seaL.]
J. P., (Name of County.)

Substitutional service. ]--The proof of service of a magistrate’s summons
parved substitutionally must shew that the defendant eonld not be conven-
iently served in person, and that the adulf person substifutionally served for
him at the defendant’s place of abode is an inmate thereof, Re Barron
{1897}, 4 Can, Cr. Cas. 465 (P.E.I.),

Where proof of the substitutional service hecomes necessary in order to
aenable the magistrate to proeeed with the trisl, and is defective in both of
suchk partieniars, the convietion will bhe quashed on certiorari, nor will evi-
dence be recsived in the eertiorari proeeedings to supplement the proof of
gerviee given before the magistrate. Ibid.
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Herviee of a summuons to appear before a magistrate to ankwer a charge
of heving committed an offence punishable by summary comnvietion Is not
validly made although left with the defendant’s wife at his usual place of
a&bode, if the defendant was then abaent from Cansada and remained awsy
until after the hearing. The magistrate in such a case aequires no juriedie-
tion over the person of the defendant, and a convietion made in the defen-
dant’s absence upon such service will he quashed. Ex parte Donoven
(18984}, 3 Can, Cr. Car, 286 (N.B.}.

In an FEnglish vase 8 summone served at 8 a.m. to appear at a petty
sessions eight miles distant on the following day to answer a charge of
assault was held te be well served, although the defendant was not at home
when the summons was left and did nof return home until 11 p.m. of the
‘day of serviee; and on the non-appearance of the aceused the justices were
justified in proceeding ex parte, Ex parte Williams, 21 Eng, 1..J. 46. But
where a summonag was left on Mareh 10th with defendant’s mother at his
ususl place of abode, requiring him to appear on Mareh 12th, but defen-
dant, a fisherman, deseribed in the summons as a stonemason, had gone to
seg on Mareh 9th and did not return until April 1¢th, g convietion made
ex parte was quashed. Re William SBwmith, L.R. 10 Q.B. 604.

- Summons against corporation,]—The procedure of the Criminal Code of
Canada as to summary convietions applies as well to corporations as to
natural persons. The faet that a portion of the remedy provided for the
recovery of the penalty and costs is personal imprisonment, does not prevent
the applieation of the summary proeedure in other respects to eorporations.
R. v. Toronte Ry. Co. (18088), 2 Can. Cr. Cas. 471.

Notiee to a corporation of n summons by justices may be given in a
manner gimilar to a notice of indictment nnder Cr. Code 637. Ibid.

563, Warrant for apprehension in the first
instance.—The warrant issued by a justice for the apprehen-
gion of the person against whom an information or complaint
has been laid, as provided in s. 558, may in the form F in sched-
ule one hereto, or to the like effect. No such warrant shall be
signed in blank.

2. Every such warrant shall be under the hand and seal of
the justice issuing the same, and may be directed, either to
any constable by name, or to such constable and all other con-
gtables within the territorial jurisdietion of the justice issuing
it, or generally, to all constables within such jurisdietion.

3. The warrant shall state shortly the offence for which it
iz issued, and shall name or otherwise describe the offender,
and it shall order the officer or officers to whom it is directed
to apprebend the offender and bring him before the justice or
justices issuing the warrant, or before some other justice or
justices, to answer the charge contained in the said information
or complaint, and to be further dealt with aecording to law,
It shall not be necessary to make such warrant returnable at any
partienlar time, but the same shall remain in force until it is
executed.
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4. The fact that a summons has been issued shall not pre-
vent eny justice from issuing such warrant at any time before
or after the time mentioned in the summons for the appear- .
ance of the accused ; and where the service of the summons has
been proved and the accused does not appear, or when it appears
_that the summons cannot be served, the warrant (form G) may
issue. R.8.C. c. 174, g8, 48, 44 and 46.

Fory F.—

WARRANT IN THE FIRST INSTAKCE TO APPREHEND A PERSON

CHARGED WITH AN INDICTABLE OFFENCE,
]

Canada,
Provinece of , }
County of s

To all or any of the constables and other peace officers in the
said county of SN '

Whereas A, B. of ,(labourer), has this day hbeen
charged upon oath before the undersigned , & justice
of the peace in and for the said county of , for that
he, on , at , did (&e., stating shortly the
offence}: These are therefore to command you, in His
Majesty’s name, forthwith to apprehend the said A.B., and
to bring him before (me) (or some other justice of the peace in

and for the said county of ), to answer unto the said
charge, and to be further dealt with according to law.
Given under (my) hand and seal, this day of s
in the year , at , in the county aforesaid.
' J. 8. [seEaLr.]

J.P., ( Name of County.)
Form G.— ,
|

WARRANT WHEN TIIE STMMONS I8 DISOBEYEI.

Canada,
County of , }
Provines of ,
To all or any of the constables and other peace officers in the
said eounty of . .
Whereas on the day of , (instant or last
past) A. B, of , was charged before (me or
us,) the undersigned (or name the justice or jushices, or as the
case may be), (@) justice of the peace in and for the said county
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of , for that (&e., as in the summons) ; and whereas T
(or he the said justice of the peace, or we or they the said
justices of the peace) did then issue (my, our, his or their)
summons fo the said A, B., commanding him in His Majesty’s
hame, to be and appear before {me) on , at
o'clock in the (fore) noon, at , or before such other
justice or justices of the peace as should then be there, to
answer to the said charge and to be further dealt with accord-
ing to law; and whereas the said A. B. has neglected to be or
appear at the time and place appointed in and by the said sum-
rons, although it has now heen proved to {me) upon oath that
the said summons was duly served upon the said A, B.: These
are therefore to command you in His Majesty’s uame, forthwith
to apprehend the said A. B., and to bring him before (me) or
some other justice of the peace in and for the said county of
, to answer the said charge, and to be further dealt
with according to law.

Given under {my) hand and seal, this day of ,
in the year , at , in the county aforesaid.
J. 8., [sEaL.] o

J.P., (Name of County.)

A written and sworn information is essential before a warrant can ba
legally issned. Friel v. Ferguson (1863), 15 U.C.C.P. 584,

Where the information on whiech a warrant to arrest has been issued
was In faet taken on oath, the omission to state that fact in the warrant is
at most an ireegularity only, which would be eured by sec. 578, Kingston v.
Wallace (18867, 95 N.B.R.573.

And if a warrant be irregularly issned without oath and the defendanton
arrest thereon makes no objection t¢ the hearing of the charge, the irregu-
larity does not deprive the justice of jurisdiction to preeceed thereunder,
althongh the aeeuszsed had no knowledge of the defect af the time. R, v,
Hughes (1879}, L.RK. 4 Q.B.D. 614; Grey v. Commissioners, 48 J.P. 343,

564. Execution of warrant.—Every such warrant may
be executed by arrvesting the aceused wherever he is found in
the territorial jurisdiction of the justice by whom it is issued,
or, in the case of fresh pursuit, at any place in an adjoining
ferritorial division within seven miles of the border of the
first-mentioned division. R.S.C. ¢. 174, ss. 47 and 48.

2. Every such warrant may he executed by any constable
named therein, or by any one of the constables to whom it is

_directed, whether or not the place in which it is to be executed
is within the place for which he is a constable. '

3. Every warrant anthorized by this Act may be issued and
executed on a Sunday or statutory holiday. R.8.C. e 174,
ss. 47 and 48. '
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It wounld seem that s werrant of commitment following a Bummary eon-
vietion iz not within sub-gee. {3); and an arrest on Sunday for default in
paymeunt of a fine under the Canads Temperance Act was held void, Ex
parte Frecker (1897), 33 C.L.J. 248 (N.8.}.

365. Proceeding when offender is not within the
jurisdiction of the justice issuing the warrant.—If
the person cannot be found within the jurisdiction of the jus-
tice by whom the same was issued, but is or is suspected to be
in any other part of Canada, any justice within whose jurisdie-
tion he is, or is suspected to be, upon proef being made on oath
or affirmation of the handwriting of the justice who issued the
same, shall make an endorsement on the warrant, signed with
his name, authorizing the execution thereof within his jurisdie-
tion; and such endorsement shall he sufficient anthority to the
person bringing such warrant, and to all other persons to whom
the same was originally directed, and also to all constables of
the territorial division where the warrant has been so endorsed,
to execute the same therein and to carry the person against whom
the warrant issued, when apprehended, before the justice who
issued the warrant, or before some other justice for the same
territorial division. Such endorsement may be in the form H
in schedule one hereto, R.8.C. e. 174, 5. 49.

Forn H—

ENDORSEMENT IN BACKING A WARRANT.

Canada,

Province of s }
County of ,

Whereas proof upon oath has this day been
-made hefore me, , & justice of the peace
in and for the said county of , that the

name of J. 8. to the within warrant subscribed,
is of the handwriting of the justice of the peace
within mentioned: T do hereby authorize W. T.,
who brings to me this warrant and all other per-
sons to whom this warrant was originally
direeted, or by whom it may be lawfully exe-
cuted, and also all peace officers of the said county

of , to execute the same within the said
last mentioned eonaty.

Given under my hand, this day of

, in the vear , at , in

county aforesaid.
J. L,
J. P., (Name of County.)
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566. Disposal of person arrested on endorsed war-
rant.—If the prosecutor or any of the witnesses for the prose-
cutlon are in the territorial division where such person has heen
apprehended upon a warrant endorsed as provided in the last pre-
ceding section, the comstable or other person or persons who
have apprehended him may, if so directed by the justice endors-
ing the warrant, take him before such justice, or before some
other justice for the same territorial division; and the said
justice may thereupon take the examination of such prosecutor
or witnesses, and proceed in every respect as if he had himself
igsued the warrant, R.S.C. e 174, s. 50,

A person summened but not arrested for trespessing on a railway track,
is not linhle to be tried elsewhere than in the loeal jurisdietion wherein the
offence was committed. R. v. Hughes {1885}, 2 Can. Cz. Cas. 332,

Hection 283 of the Railway Act {Can.), 61 Viet., eh, 29, anthorizing a
railwey constable to ‘‘ take’’ persons offending against the provisions of
that Aet, and punishable summarily, before a justice for any county, ete.,
within whiek such railway passes, and giving such justice jurisdietion to
deal with such a ease, as though the offence .had been committed *within
the limits of his own loesl jurisdietion,’’ applies only were the offender hes
heen arrested by railway constable, Ibid.

Semble, the yrovisions of sec. 283 of the Railway Aet apply only to
arreste made by a railway constable withont s warrant under the provisions
of that Aet, and not to a ecase whete an information iy 1aid and & warrant is
jssued instead of a summons to bring the offender before the justice to
apewer the charge. Tbid. :

567, Disposal of person apprehended on warrant.—
When any person is arrested upon a warrant he shall, except in
the case provided for in the next preceding section, be
brought as soon as is practicable before the justice who issued
it, or some other justice for the same territorial division, and
such justice shall either proceed with the inquiry or postpone it
to s future time, in which latter case he shall either commit
the accused person to proper custody or admit him to bail, or
permit him to be at large on his own recognizance, according to
the provisions hereinafter contained.

368. Coroner’s inquisition.—Every coroner, upon any
inquisition taken before him whereby any person is charged
with manslanghter or murder, shall (if the person or persons, or
either of them, affected by such verdict or finding be mnot
already charged with the said offence before a magistrate or
justice), by warrant under his hand, direct that such person be’
taken into custody and be conveved, with all convenient speed,
before a magistrate or justice; or such coroner may direct such
person to enter into a recognizance before him, with or without
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a surety or sureties, to appear before a magistrate or justice.
In either case it shali be the duty of the coroner to transmit
to such magistrate or justice the depositions taken befors him
in the matter. Upon any such person being brought or appear-
ing before such magistrate or justice, he shall proceed in all
respects as though such person had been brought or had appeared
before him upon a warrant or summons.

Caroner’s inquisitions.]—A coroner’s inquisition or the finding of a
corgner’s jury is no longer sufficient: ¢ slone place the accused on trial
bafore a petit jury for the offence ¢harged in such inding. Sec, 64%. There
must first be a true bill found by a Grand Jury before that can be done.

A coroner’s gourt is a eourt of record, and the coroner is a judge of &
oourf of record. Thomas v, Churton (1862), 2 B. & 8. 475; Jervis on Cor-
oners, Gth ed., p. 62; Boys on Coroners, 2ud ed., pp. 2, 208; Davidson v.
Garrett (1809), 6 Can. Cr. Cas. 200 (Oni.), 35 C.L.J. 502; but a coroner is
not a ‘‘justice’’ within the meaning of see. 687, whieh provides for using
upon a irial the depositions of a witness absent from Canads taken by a
justice in the preliminsry or other investigation of anycharge. R. v.Graham
{1898}, 2 Can. Cr. Cas. 388 (Que.). )

A coroner’s conrt iz a oriminal court, as well as a court of record, and
procesdings before the goroner are within the jurisdietion of the Federal
Parliament, although no one is there eharged with the offence of causing the
death of the deceased. K. v. Hammond (1898), 1 Can, Cr, Cag. 373 (Ont.);
R. v. Herford (1860), 3 E. & E. 115.

A eoroner has power to himself summon the ecoroner’s jury by s mere
verbal direetion to the jurors, Dayidson v, Garrett (1899), 5 Can. Cr. Cas.
204 (Ont.)},

A post-morfem examination may be directed by the coroner, and pro-
ceeded with under sueh direction, before the impanelling of the jury; the
matter is one of procedure to be determined on the facts of each cese by
the eoroner in the exercise of his diseretion. Ibid,

Although the surgeon making the post-mortem examination may not be
bound t{o do so without the coroner’s written direetion, yet if he proceeds
on g verbal direetion the latter constitntes a legal justification. Ibid.

Disgualification of ecoroner.J]—In a recent ease in the Territories
an application was made on hehalf of M. J. Haney, manager of
construetion of the Crows' Nest Railway, for s writ of prohibition
to prohibit Dr. H, R. Mead, of Pimeher Creek, from further pro-
ceading with an inguest in connection with the deaths of two men
from diphtheria, employed by a contractor on theé said railway. The
grounds upon whieh the application wae made were: (1) That the corcner
had no jurisdietion to hold sueh inguest. (2) That he was a necessary and
material witness upon said investigation and inguest, (2) That he was
directly and personally interested in said inquest and investigation. The
facte as g6t out in the affidavits read on the applieation were that the two
men in guestion were brought in the company’s ambulanca to the end of the
track, and Dr. Mead, the said coromer, was immedistely ealied in to attend
them, Both men died the night after theirarrival while under Mead’s care.
Mesad then proceeded to held an inguest npon the said deaths, although it
had been peinted out te him by counse! (C. E. I, Wood} for applicant that
bhaving been in professional attendance upon the men at the time of their
death, he would be a necessary witness, and it was not proper for him to act
in the dusl eapscity of judge and witness. It was held that Mead was
disqualifted from seting as coroner and & writ of prohibition was granted,
The same pergon cannot be both a witness and a8 judge in a eause which is
on trial before him; and that in this cnse the coromer was a necessary
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witness. In delivering judgment Rouleau, J., said: “*In this case there is
a dangerous precedent to be avoided., A physician, who is at the same time
-& eoroner, in order to avoid proesecution for malpractice, would have only to
call a jury and kold an inguest on the bedy of his vietim and the law would
be powerless to prevent him.’’ Re Haney v. Mead (1898), 34 C,L.J. 334,

See also R. v. Farrant, 87 L.J.M.C, 17; Greenleaf on Evidence, 14tk ed,,
8, 369; R, v, Spronle, 14 O.R. 875; R. v, Brown, 16 O,R. 41; People v.
Miller, 2 Park. Crim, Bep. 197; People v. Dohring, 59 N. Y, 574,

569. Search warrant.—Any justice who is satisfied by
information upon oath in the form J in schedule one hereto,
that there is reasonable ground for believing that there is in
any building, receptacle, or place—

(¢) enything upon or in respect of which any offence
against this Act has been or is suspected to have been com-
mitted; or

() anything which there is reasonable ground to believe
will afford evidence as to the commission of any such
offenca; or

(¢) anything which there is reasonable ground to believe
is intended to be used for the purpose of committing any
offence agsinst the person for which the offender may be
arrested without warrant—

may at any time issue a warrant under his hand anthorizing
gome constable or other person named therein fo search such
building, receptacle or place, for any such thing, and to scize
and carry it before the justice issuing the warrant, or some
other justice for the same territorial division, to be by him
dealt with according to law. R.S8.C. e. 174, ss. 51 and 52.

2. Every search warrant shall be executed by day, unless
the justice shall by the warrant authorize the constable or other
person to execute it at night.

8. Every search warrant may be in the form I in schedule
one hereto, or to the like effect.

4. When any such thing is seized and brought before such
justice he may detain it, taking reasonable care to preserve it
till the conclusion of the investigation; and, if any one is com-
mitted for trial, he may order it further to be detained for the
purpose of evidence on the trial. If no one is committed, the
.justice shall direet such thing to be restored to the person from
whom it was taken, except in the cases next hereinafter men-
tioned, unless he is authorized or required by law to dispose of
it otherwise. In case any improved arm or ammunition in
1espect to which any offence under section 116 has been com-
mitted has been seized, it shall be forfeited to the Crown.
R.8.C. e 50, 8. 101.
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5. If under any such warrant there is brought before any
justice any forged bank note, bdank note-paper, instrument or
other thing, the possession whereof in the ahbsence of lawful
excuse is an offence under any provision of this or any other
Act, the court to which any such person is committed for trial
or, if there is no commitment for trial, such justice may cause
such thing to be defaced or destroyed. R.S.C. ¢, 174, s 55.

6. If under any such warrant there is brought before any
justice any counterfeit coin or other thing the possession of
which with knowledge of its nature and without lawful excuse
is an indictable offence under any provision of Part XXXV,
of this Act, every such thing as soon as it has heen produced
in evidence, or as soon as it appears that it will not be required
to be so produced, shall forthwith be defaced or otherwise dis-
posed of as the justice or the court directs. R.S.C. ¢ 174,
8, 56.

7. Every person acting in the execution of any such war-
rant may seize any explosive substance which he has good cause
to suspect is intended to be nsed for any nunlawful ohject,—and
shall, with all convenient speed, after the seizure, remove the
same to such proper place as he thinks fit, and detain the
game until ordered by a judge of a Superior Court. to restore it
to the person who claims the same. R.8.C. e. 150, s. 11.

8. Any exploswe substance so geized shall, in the event of
the pérson in whoso possession the game is found. or of the
owner thereof, being convicted of any offence under Part VI
of this Act, be forfeited; and the same shall be destroyed or
sold nnder the direction of the court before which such person
is convicted, and, in the case of sale, the proceeds arising there-
from shall be paid to the Minister of Finance and Receiver-
General, for the public nses of Canada. R.8.C. e. 150, s, 12,

9. If offensive weapons believed to be dangerous to the
puhblic peace are seized under a search warrant the same shall
be kept in safe custody in such place as the justice directs, unless
the owner thereof proves, o the satisfaction of such justice,
that such offensive weapons were not kept for any purposes
dangerous to the public peace; and any person from whom
any such offensive weapons are so taken may, if the justice of
the peace npon whose warrant the same are taLen upon appliea-
tion made for that purpose, refuses to restore ’rho same, apply
to a judge of a Superior or Connty Court for the restitntion of
such offensive weapons, upon giving ten days’ previens notice



478 [§569] CRiMINAL CODE.

of such application to such justice, and such judge shall make
such order for the restitution or safe custody of such offensive
weapons as upon such application appears to him to be proper.
R.S8.C. ¢. 149, s, 2 and 3.

10, If goods or things by means of which it is suspected
that an offence has been committed under Part XXXIII. are
seized under a search warrant, and brought before a justice,
such justice, and one or more other justice or justices shall
determine summarily whether the same are or are not forfeited
under the said Part XXXIII. ; and if the owner of any goods
or things which, if the owner thereof had been convicted, would
be forfeited under this Act, is unknown or cannot be found,
an information or complaint may be laid for the purpose only
of enforcing such forfeiture, and the said justice may cause
notice to be advertised stating that unless cause is shown to
the contrary at the time and place named in the notice, such
goods or things will be declared forfeited; and at such time and
place the justice, unless the owner, or any person on his behalf,
or other person interested in the goods or things, shows cause
to the contrary, may declare such goods or things, or any of
them forfeited. 51 V., c. 41,5 14,

Form T.— _
WARRANT TO SEARCH.
Canada,
Province of , }
County of , _
Whereas it appears on the oath of A. B, of , that there

is reason to suspect that (describe things to be searched for and
offence in respect of which search is made) are concealed in
at .

This i,s, therefore, to authorize and require you to enter
between the hours of (as the justice shall direct) into the said
premises, and to search for the said things, and to bring the
game before me or some other justice.

Dated at , in the said county of , this
day of , in the year
J. 8,

J.P., (Name of County.)
To of
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Foru J.—(As amended 1900. )

INFORMATION TO OBTAIN A SEARCH WARRANT.

Canada,
Province of 1
County of y }

The information of A, B., of
in the said county (yeoman) taken this

day of , in the year
before me, J. 8., Esquire, a justice of the peace, in and for
the district (or county, efc.,) of , who says that

(describe things fo be searched for and offence in respect of
whick search s made), and that he has just and reasonable
cause to suspect, and suspects, that the said goods and chattels,
or some part of them, are concealed in the (dwelling-house, efe.)
of C. D, of ~ ,in the said distriet (or county,, ete.) (here
- add the causes of suspicion, whatever they may be) : Wherefore
(he) prays that a search warrant may be granted to him to
search the (dwelling-house, ete.), of the said C. D., as aforesaid,
for the said goods and chattels go stolen, taken and carried
away as aforesaid (or as the case may be).
Swotn (or affirmed) before me the day and year first above

mentioned, at , in the said county of
J. 8.,
J. P., (name of district or county, efc.}

The amended form meraly corrects a manifest slip in the position of the
words (*' describe things to be searched for and offence in respect of which search
ts made '’ which were printed after the words *‘in and for the county’’ in
the Code of 1892.

Search warrantz.]—In & recent English case it was held that the goods
for whizh seareh is to be made under the warrant need not be stated
in detsil and with partieularity in the warrant or in the informsation
therefor. Jomes v. Gearman, [1806] 2 Q.B. 418; [1897] 1 Q.B. 374; 66
L.J.Q.B. 281, Aection was there brought againet a justice of the peace for
trespass for having issued aseareh warrant under whieh the plaintiff’s goods
wers gearched. It was elaimed that the warrant was illegaly igsued beeause
the information did not allege that the goods had been stolen, or shew that
the informant believed they had been stolen, nor state specifieally the goods
believed to be in the possession of the suspeeted person. Lord Russell,
C.l., before whom the sotion was tried, held that the information was
sufleient as shewing reasouable grounds for suspeeting that the goods in
question were being faloniously dealt with by the plaintiff, and that it was
nnnecessary {o specify the goods. This seetion of the Code reguires the
justice to be satisfied by information ‘‘that there is remsonable ground for )
believing that there is in any building, receptacle or place, anything upon or
in respect of which any offenee against the Aect has heen or is suspected to
have been committed,” avd form J demands a deseription of the things to
be soarched for, and also & statement of the cause of suspicion. The
Eng:lish case would probably on that seeount be held inapplicable to the
Code.
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There is no procedure for ** endorsing ”’ a search warrant so as to make
it effective outside of the territorial jurisdiction of the magistrate granting
it. If it be desired to search in ancther ecounty or distriet a new ssarch
warranf should be applied for upon ocath.

Where, under a seareh warrant of a justice of the peace of the ecounty
of Heldimand, the eonstable seized and conveyed the lorse, in respect of
whiceh it was issued, into the adjoining eounty of Brant, it was held that
the taking was tortious; and that the constable was a trespasser ab initio,
and eonld neither justify the detention, nor resist replevin of the animal
in Brant. Hoover v. Craig, 12 Cnt. App. 72.

Lord Hale in his Pleas of the Crown, vol. 2, p. 150, says: '*I do tuke it
that a general warrant to search in all suspected places is not good, but
only t0 sesrch in such partieular places where the party assigns before the
justiee his suspicion and the probable canse thereof; for thesé warrants are
judieial acty and must be granted on an examination of the faet.”’

A search warrant directing the constable to search a partienlar houke
* or any other house at if there is sny suspicion that sald goods, ete.,
be iri such house,’’ is bad as it delegates to the consteble the duties of the
justice, by enabling him to sct on suspicions arising in his mind affer the
issue of the warrant, and it is also void for uncertainty. McLeod v.Camp-
bell (1894}, 26 N.8.R. 45K, '

Building, veceptacle or place.]—An enclosed yard or ground, whether
roofed over or not and however large its dimensions may be, is & ‘‘place '":
Stroud’s Jndieial etionary, Fastwood v. Miller, L.R. 9 Q.B, 440; R. v.
MeGarry (1898}, 24 Ont, 2, 52, :

Disquatifieation of constable.]—In Condell v. Price, 1 Han. 333, it was
held that s constable could not aet or hold & defendant in arrest in his own
ease., Allen, J_, says: ‘‘It is true that the defendant may in faet have
' been & eonstable, but the alleged acting as a constable was in & case where
he was the plaintiff, and therefore he eould not act as constable.”’ And he
was therefore held not entitled to notice of aetion. That case decided that
he had no jurisdietion to act; had he had jurisdietion, and reasonably
thonght he wag acting as constable, he would have been entitled to notice
of action. In Hamilton v. Celder, 23 N.B.R. 373, it is snid that some one
(the owner, if he is complainant), who can point the goods out, usually
aecompanies the officer in the exeenution of the warrant for the purpose that
on his own pointing and declarstion the officer may judge whother or not
they are the goods mentioned in the warrant, The coustsbie’s duly is to
judge and determine them to be such goods before he takes or remoeves
them.

In the ease of Reg, v. Heffarman, 13 O.R. 616, Robertson, J., held that,
though objectionable, the informer, if a polise officer, may execute his
own wavrants of search and destruetion nnder The Canada Temperance Act.
His reagons for holding such a ecase to be ontside the prineiples, which at
ecommon law prevent officers, such as sheriffs, ete., from executing their
own processes ov those obtained by their kin, are that he, acting in an
officis] end publie capsecity, had no private or pecuniary interest to serve,
and he should suppose that the fact of his being the ehief constable of the
city would aflord somse gnarantee that he would discharge the duty jmposed
upon him with deecorum and in the lesst offensive way possible. Hanington,
J., in s recent New Brunswick caze, Ex parte MeCleave {1800}, & Can. Cr.
Oas, 115, thus comments on the decision in the Hefferman case: ' Teannob
agree that any such supposed guarantee is enough to allow any prosecutor
(personally liable to costs if his prosecution fails, and for damages if his
econduet is illegal, either of whiel faets would disqualify any high sheriff}
to say that they do not dizqualify an officer of the police of the eity. Tf he,
as sueh public officer, undertakes the proseention, be could have no
Aificulty in gotting a sheriff or constable to execute the warrants and orders,
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and I think he should do #0. If, ag Mr, Juetice Robertson says, it is
objectionable, it is well, I think, to adhere to the eommon law prineiples,
which, if fellowed, would leave nothing to-be objacted to, Under & warrant
of thiz deseription the exzecutive officer has great powers, sven to breaking
outside deors, hag to exercige diseretion, and to determine and adjndge that
he has found the liguor ecomplained of, Anyoffielsl elothed with such poOwWers
and dunties should, I think, be entirely free from interest, biss or prejudice,
which he in law esn not be when ke is interested in fact, executing iz ewn
warrante and orders.’’

570. Search for public stores.—Any constable or other
peace officer, if deputed by any public department, may, within
the limits for which he is such constable or peace officer, stop,
detain and search any person reasonably suspected of having
or conveying in any manner, any public stores defined in see-
tion 383, stolen or unlawfully obtained, or any vessel, hoat or
vehicle in or on which there is resson to suspect that any public
stores stolen or unlawfully obtained may be found,

2. A constable or other peace officer shall be deemed to be
deputed within the meaning of this section is he is deputed by
any writing signed by the person who is the head of such
department, or who is anthorized to sign documents on behalf of
such department,

371. Search warrant for gold, silver, ete.—On com-
plaint in writing, made to any justice of the county, distriet
or plaée, by any person interested in any mining claim, that
mined gold, gold-bearing quartz or mined or nnmanufactured
silver or silver ore, is unlawfully deposited in any place, or
held by any person contrary to law, & general search warrant
may be issued by such justice, as in the case of stolen goods,
ineluding any number of places or persons named in snch
complaint; and if, upon such search, any such gold or gold-
bearing quartz, or silver, or silver ore is found to be unlaw-
fully deposited or held, the justice shall make such order for
the restoration thereof to the lawful owner as he considers
right,

2. The decision of the justice in such case is subject to
appeal as in ordinary cases coming within the provisions of

Part LVIIT. R.S.C.ec. 174, 5. 53.

572. Search for timber, etc., unlawfully detained.
—If any constable or other peace officer tias reasonable cause to
suspect that any timber, mast, spar, saw-log, or other deserip-
tion of lumber, belonging to any lumberman, or owner of lum-

31—CRIM. CODE,
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ber, and bearing the registered trade mark of such lumberman
or owner of lumber, is kept or detained in any saw-mill, mill-
yard, boom or raft, withont the knowledge or consent of the
owner, such constable or other peace officer may enter into or
upon the same, and search or examine, for the purpose of ascer-
taining whether such timber, mast, spar, saw-log or other
deseription of lumber is detained therein without such knowl-
edge and congent. R.8.C. e, 174, 8, 54.

5%3. Search for liquors near His Majesty’s vessels.
—Any officer in His Majesty’s service, any warrant or petty offi-
cer of the navy, or any non-commissioned officer of marines, with
or without seamen or persons under his command, may search
auy boat or vessel which hovers about or approaches, or which
has hovered about or approached anvy of His Majesty’s ships
or vessels mentioned in section 119, Part VI. of this Aet, and
may seize any intoxicating liquor found on board such boat
or vessel, and the liguor so fonnd shall be forfeited to the
Crown. 50-31 V., c. 46, 5. 8.

374. Search for women in house of ill-fame.—When-

- ever there Is reason to believe that any woman or girl men-
tioned in section 185, Part XIIT., hag been inveigled or enticed

to a house of ill-fame or assignation, then, npon complaint

thereof being made under cath by the parent, hushand, master

or guardian of such woman or girl, or in the event of such

woman or girl having no known parent, husband, master or

guardian in the place in which the offence is alleged to have

been committed, by any other person, to any justice of the peace,

or to a judge of anv court authorized to issue warrants in cases

of alleged offences against the eriminel law, such justice of the

" peace or judge of the comrt may issue ‘a warrant to enter, by
day or night, such honge of ill- fame or assignation, and if neces-

sary use force for the purpose of effecting such entry, whether

bv breaking open doors or otherwise, and.to search for such

woman or girl, and bring Ler and the person or persons in

whose keeping and possession she is, before such Jushce of the

peace or judge of the court, who may, on examination, order

her to be delivered to her parent, husband, master or guardian,

or to be discharged, as law and justice require. R.8.C. e 157,
8 7.
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3%5. Search in gaming house,—If the chief constable or
deputy chief constable of any city, town, incorporated village,
or other municipality or d1strlet, organized or wnorganized,
or place, or other officer authorized to act in his absence, reports
in writing to any of the commissioners of police, or to the mayor
or chief magistrate, or to the police magistrate of such ecity,
town, incoroporated village, or other munieipality, distriet, or
place, or to any police magistrate having jurisdiction there, or
if there be no such mayor, or chief magistrate, or police magis-
trate, to any justice of the peace having such jurisdiction, that
there are good grounds for believing, and that he does believe
that any house, room or place within the said ecity or town,
incorporated village or other municipalih district or place is
kept or used as a common gaming or betting house, as defined
in Part XIV., sections 196 and 197, or is used for the purpose
of carrying on a lottery, or for the sale of lottery tickets, or for-
the purpose of conduetlng or carrying on any scheme, contriv-
ance or operation for the purpose of determmmg the winners
in any lottery contrary to the prov131ons of part XTV., section
205, whether admission thereto is limited to those possessed
of entrance keys or otherwise, the said commissioners or com-
missioner, mayor, chief mngls‘rrate, police magistrate or justice
of the peace may, by order in writing, authorize the chief con-
stable, deputy chief constable, or other officer as aforesaid, to
enter any such house, room or place, with such constables as are
deemed requisite by him, and, if necessary, to use foree for the
purpose of effecting such entry, whether by breaking open doors
or otherwise, and to take into custod} all persons who are found
therein, and to selze, as the case may be (1) all tables and
instruments of gaming or betting, and all moneys and securi-
ties for money, and (2) all instruments or devices for the carry-
ing on of such lottery, or of such scheme, contrivance or opera-
tion, and all lottery tickets, found in such house or premises,
and to bring the same before the person issuing such order or
some other justice, to be by him dealt with according to
law.

2. The chief constable, deputy chief constable or other officer
making such entry, in obedience to any such order, may, with
the assistance of one or more constables, search all parts of the
house, room or place which he has so entered, where he sus-
pects that tables or instruments of gaming or betting, or any
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instruments or devices for the carrying on of such lottery, or of
guch scheme, contrivance or operation, or any lottery tickets,
are concealed, and all persons whom he finds in such house or
premises, and seize all tables and instruments of gaming or
betting, or any such instruments or devices or lottery tickets as
aforesaid, which he so finds.

3. The justice before whom any person is taken by virtue
of an order or warrant under this section, may direct any cards,
dice, balls, counters, tables or other instruments of gaming, or
ueed in playing any game, or of betting, or any such instru-
ments or devieces for the carrying on of a lottery, or for the
conducting or carrying on of any such scheme, contrivance or
operation, or any such lottery tickets so seized as afore-
said, to be forthwith destroyed, and any money Qr securities
go seized shall be forfeited to the Crown for the public uses of
Canada.

4. The expression “ chief constable” includes the chief of
police, city marshal, or other head of the police force of any
such city, town, incorporated village, or other municipality,
district or place, and in the Province of Quebec, the high con-
stable of the district, and means any constable of a munieipal-
“ity, district or place which has no chief constable or deputy
chief constable.

5. The expression “ deputy chief constable ” includes deputy
chief of police, depufy or assistant marshal or other deputy
head of the police force of any such city, town, incorporated
village, or other municipality, district or place, and in the
Province of Quebec, the deputy high constable of the distriet;
and the expression “ police magistrate” includes stipendiary
and district magistrates.

The Parliament of Canada has the eonetitutional pewer to aunthorize a
magistrate to adjudge forfeiture to the Crown of moneys, ete., found in a
common gaming house, and to declare the keeping of a gaming house a
eriminal offense; and the judgment of econfiscation is not an interferemce
with *‘property and ecivil rights,’’ the jurisdiction in regard te whiek
belongs to the provinees, although the party ¢laimjng the money was not a
party to the proceedings in which the confiscation was deereed. O’'Neil v,
Attorney-Genersl (1896),1 Can. Cr. Cas. 303 (8.C. Can.).

Tn an sction t¢ recover from the constable and the elerk of the peace the
moneys s0 seized, the rules of evidence in foree in the provinee in eivil
matters will apply, and not the Canada Evidence Act. 1bid.

It never was intended that after a complajnt made and an order for
search given, the order should be filed away without any attempt to enforee
it for years, and yet it remain operative. The premises may no longer be
used for an improper purpose and ‘* it,would be contrary to justice that the
gtringent provisions of thie seetion should be put in foree when or how the
poliee thought proper.”” Per Drake, J.,inR.v. Ah 8ing (1892), 2B.C.R. 167.
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Compelling evidence of persons found in gaming house on search.]—Sse-
tiona 9 and 10 of B.8.C, 1886, ch. 158, are éxecepted from the repeal of that
chapter, Code sec. 981, and schedule thereio. They provide as follows:—

(9.) The police magistrate, mayor or justiee of the peace, befors whom
&ny persen is brought who has beenfound in anyhouse, room or place, entered
in pursuanmce of any warrant or order issued under this Act, may require
any such person to be examined on outh and to give evidence touchimg
apy unlawful gaming in sueh house, room or place, or touching any act done
for the purpose of preventing, obstructing or delaying the entry into sush
house, room or place, or any part thereof, of any constable or officer
aunthorized as sforesaid; and no persen so required to be examined as a
witness shall be excused from being 8o examined when brought before sueh
police magistrate, mayor or justice of the peace, or from being 8o sxanined
at any subsequent time by or before the police magistrate ar mayor or any
justice of the pesee, or by or before any court, on any proeceeding, oron the
trial of any indietment, information, action or suit in any wise relating to
such unlawful gaming, or any such acts ae aforesaid, or from answering any
question put to him touching the matters aforesaid, on the ground that his
avidence will tend to eriminate himesif; and any such person so required to
be examined as a witness whe refuses to make oath accordingly, or to
answer any such question, shall be subjeet to be dealt with in all respects as
ALy person appearing as a witness before any justice or ecurt in obedience
to a summons or subpena and refusing without lawful canse or exense to be
sworn or to give evidence, may, by law, be dealt with; but nothing in this
oection shall render any offender, under the sixth rection of this Act, liable
sn his trisl to examination hereunder,

(10}. Every psrson so required fo be examined as a witness, who, upon
soch examination, makes true disclosure, to the best of his knowledge, of
all things as to whieh he is examinad, shall reeeive from the judge, justicse
of the peace, magistrate, examiner or other judicial officer before whom sueh
proseeding is had, a certificate in writing to that effect, and shall be freed
from all eriminal prosecutions and penal actions, and from all penalties,
forfeitures and punishmenfs to which he has become liable for anything
done before that time in respeet of the matters regarding which he has besn
examined; but sneh certificate ghall not be affeetusal for the purpose afore-
said, unless it states that such witness made a true disclosure in respect to
sll things as te which be was examined; and any action, indietment or pre-
ceedings pending or brenght in any court sgainst such witness, in respect
of any act of gaming regarding whieh he was so examined, shall be stayed,
upon the prodnetionand proof of sueh ecertificate, and upon summary appli-
cation to the eourt in which such action, indietment or proeeeding is pend-

fing, ov any judge thereof, or any judge of any of the superior ecourts of any
piovinee,

Prima facie evidence, ]—See secs, 702 and 703.

576. Bearch for vagrant.—Any stipendiary or police
magistrate, mayor or warden, or any two justices of the peace,
upon information before them made, that any person deseribed
in Part XV, as a loose, idle or disorderly person, or vagrant,
is or is reasonably suspected to be harboured or concealed in any
disorderly house, bawdy-house, house of ill-fame, tavern or
boarding-house, may, by warrant, authorize any constable or
other person to enter at any time such house or tavern, and to
apprehend and bring before them or any other justices of the
peace, every person found therein so suspected as aforesaid.
R.8.C. e 187, a. 8.
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PART XLV,

PROCEDURE ON APPEARANCE OF ACCUSED.

Secr.

577, Inguiry by jushice.

878. Irreqularity in procuring appearance.

579. Adjournment in case of variance,

680. Procuring attendance of wifnesses.

581, Service of suminons for witnesses.

582, Warrant for wiiness after summons.

583. Warrant for witness in first instonce.

584. Procuring aftendance of witnesses beyond jurisdiction of
justice,

685. Witness refusing lo be examined.

586. Diseretionary powers of the justice.

687, Bail on remand.

* 588. Hearing may proceed during time of remand.

589, Breach of recognizance on remand.

590. Ewidence for the prosecution.

591, EBuvidence to be read to the accused.

592. Confession or admission of accused.

593. Ewvidence for the defence.

694, Discharge of the accused. :

596. Person preferring charge may have himself bound over to
prosecute. .

596. Commiltal of accused for trial.

597. Copy of depositions.

598. Recognizances to prosecute or give evidence.

599. Witness refusing to be bound over,

600. Tronsmission of documents.

601. Rule as to bail,

602. Bail after committal.

6038. Beail by superior court.

604. Application for bail after committal.

605, Warrant of deliveronce.

606. Warrant for the arrest of a person about fo abscond.

607, Delivery of accused to prison.



Part XLV. PROCEDURE ON APPEARANCE. [§ 879] 487

577. Inquiry by justice.—When any person aceused of
an indictable offence is before a justice, whether voluntarily
or upon summons, or after being apprehended with or without
warrant, or while in custody for the same or any other offence,
the justice shall proceed to inquire into the matters charged
against such person in the manner hereinafter defined.

The matters charged.]—It ie emsential that whatever words may be used
in the information they should be sufficient to give the accused notice of the
offencee with whiech he is eharged, and to identify the transaetion referred
to. The absenee or the inpufficieney of partienlars does not vitiate an
indietment nor an information; but if it should be made to appear that
there is 8 reasonsble necessity for more specific information, the eourt or
magistrate may, on the applieation of the accused person, order that further
pertiealars he given, but such an order is altogether within the judicial dis-
eretion of the judge or magistrate. R. v. France (1898}, 1 Can. Cr. Cas.
321, 328 (Que.}.

It ir not competent for magistrates where an information charges an
offence under the Code, which they have no jurisdiction to try summarily,
to cenvert the echarge into one against a municipal by-law, which they have
jurisdietion to try summarily, end to 30 try it on the 0r1g1n&l infermation.
R. v, Danpey (1901}, 5 Can. Cr. Cas. 38 {Ont.).

When an accused person is summoned te appear before a justice of the
peace having jurisdiction fo conduct the proceedings withont sssoeiate jus-
tices, other justices of the peace are not entitled to interfere in the prelim-
inary enquiry, or to be associated with the summoning justice, sxcept ut
the latter’s request. R. v. MeRae {1897), ? Can. Cr. Cag. 49,

Until the prisoner is broughf before the magistrate, he has no absolute
right to the assistance of counsel; but it is usual for the Crown to aecede
the privilege execept under very pecnliar circumstances.

378. Irregularity in procuring appearance.—No
irregularity or defect in the substance or form of the summons
or warrant, and no variance between the charge contained in
the summons or warrant and the charge contained in the infor-
mation, or between ecither and the evidence adduced on the part
of the prosecution at the inguiry, shall affect the validity of
any proceeding at or subsequent to the hearing. R.8.C. e. 174,
8. 58,

The omission to state in a warrant of srrest that the information wes
teken under oath is merely an irregularity and would be cured by this sec-
tion. Kingston v. Wallace (1886), 26 K.B.R, 573.

Where & warrant charges no offence known to the law, neither it nor a -
remand thereon is validated by this section. R. v. Holley (1883), ¢ Can,
Cr. Cas. 310 (N.8.).

579. Adjournment in case of variance.—If it appears
to the justice that the person charged has been deceived or
misled by any such variance in any summons or warrant, he
may adjourn the hearing of the case to some future day, and in
the meantime may remand such person, or admit him fo bail
as hereinafter mentioned. R.8.C. c. 174, & 59,
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580. Procuring aftendance of witnesses.—If it
appears to the justice that any person being or residing within
the Province is likely to give material evidence either for the
prosecution or for the accused on such inguiry, he may issue a
surnmons under his hand, requiring sueh person to appear before
him at & time and place mentioned therein, to give evidence
respecting the charge, and to bring with him any documents in
his possession or under his control relating thereto.

2. Such summons may be in the form K in schedule one
hereto, or to the like effect. R.8.C. e. 174, 5. 60.

" Form K.—(A4s amended 1895.)

BUMMONS TO A WITNESS.

Canada,
Province of , }
County of ,
To E. F., of , (labourer):
Whereas information has been laid before the
undersigned , & justice of the peace in
and for the said county of , that A, B.

(etc., as in the summons or warrant against the
_accused), and it has been made to appear to me
that you are likely to give material evidence for
(the prosecution or for the accused): These are
therefore to require you to be and tu appear
before me, on next, at o’clock
in the (fore) noon, at , or before such
other justice or justices of the peace of the same
county of , a5 shall then be there, to
testify what you know concerning the said charge
s0 made against the said A. B. as aforesaid.
Herein fail not.
Given under my hand and seal, this
day of , in the year , ab s
in the county aforesaid.
J. 8., [sear.]
J. P., (Name of County.)

581. Service of summons for witness.-Every such sum-
mons shall be served by a constable or other peace officer upon
the person to whom if is directed, either personally, or, if such
person cannot conveniently be met with, by leaving it for him
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at his last or most usual place of abode with some inmate
thereof apparently not under sixteen years of age.

582 Warrant for witness after summons,—If any
one to whom such last-mentioned summons is directed does not
appear at the time and place appointed thereby, and no just
excuse is offered for such non-appearance, then (after proof upon
oath that such summons has been served as aforesaid, or that
the person to whom the summons is directed is keeping out of
the way to avoid service) the justice before whom such person
ought to have appeared, being satisfied by proof on oath that he
is likely to give material evidence, may issue a warrant under
his hand to bring such person at a time and place to bs therein
mentioned hefore him, or to any other justice in order to testify
ag aforesaid. '

2. The warrant may be in the form L in schedule omns
hereto, or to the like effect. Such warrant may be executed any-
where within the territorial jurisdiction of the justice by
whom it is issued, or, if necessary, endorsed as provided in sec-
tion 565, and executed anywhere in the province, but out of
such jurisdietion. R.S.C. e. 174, s 61. '

3. If a person summoned as a witness under the provisions
of this part is brought before a justice on a warrant issued in
consequence of refusal to obey the summeons, such person may
be detained on such warrant before the justice who issued the
summons, or before any other justice in and for the same terri-
torial division, who shall then be there, or in the common gao,
or any other place of confinement, ov in the custody of the per-
son having him in charge, with a view to secure his presence as
a witness on the day fized for the trial; or in the discretion of
the justice such person may be released on recognizance, with
or without sureties, conditioned for his appearance to give
evidence as therein mentioned, and to answer for his defanlt
in not attending upon the said summons as for contempt; and
the Justice may, in a summary manner, examine into and dis-
pose of the charge of econtempt against such person, who, if
found guilty thereof, may be fined or imprisoned, or both, such
fine not to exceed twenty dollars, and such imprisonment to be
in the common gaol, without hard labour, and not to exceed the
term of one month, and may also be ordered to pay the costs
incident to the service and execution of the said summons and
warrant and of his detention in custody. 51 V., ¢, 45,5 1L

(The convietion under this section may be in the form PP
in schedule one hereto.)



490 [§582] CrimiNaL CoODE.
Forym L.—
WARRANT WHEN A WITHNESS HAS NOT OBEYED THE SUMMOKS.

Canada,
Provinee of , }
County of .

To all or any of the constables and other peace officers in the
said county of
Whereas information havi mg been laid before , &
justice of the peace, in and for the said county of
that A. B. (ete., as in the summong); and it having been made
to appear to (me) upon oath that E. F. of , {labourer),
was likely to give material evidence for (fhe p?'osecution), (1)
duly issued (my) summons te the szid E. F., requiring him to
be and appear before (me) on , at , or before
such other justice or justices of the peace for the same county,
as should then be there, to testify what he knows respecting the
said charge so made against the said A. B., as aforesaid; and
whereas proof has this day been made upon oath before (me)
of such summons having been duly served upon the said E. F.;
and whereas the said E. F. has neglected to appear at the time
and place appointed by the said summons, and no just excnse
has been offered for such neglect: These are therefore to com-
mand you to bring and have the said E. F. before (me} on
, at o’clock in the (fore) mnoom, at :
or hefore such other justice or justices for the same county, as
shall then be there, to testify what he knows concerning the said
charge s0 made against tho said A. B. ag aforesaid.

Given under {my) hand and seal, this day of
, in the year , at , in the county
~aforesaid.
J. 8, [=man.]
J P., (Name of O’ounf’u)
Form PP.—
' CONVICTION FOR CONTEMPT.
Canada,
Provines of s }
County of
Be it remembered that on the day of , in

the vear , in the eounty of , E. F. is convicted
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before me, for that he, the said E. F., did not attend before me
to give evidence on the trial of a certain charge against one
A. B, of (theft, or as the case may be), although duly sub-
penaed (or bound by recognizance to appear and give evidence
in that behalf, as the case mdy be), but made default therein,
and has not shewn before me any sufficient excuse for such
default, and I adjudge the said E. F., for his said offence, to he
imprisoned in the common gaol of the county of , at

, for the space of , there to be kept at hard
labour (and in case & fine is also intended to be imposed, then
proceed), and 1 also adjudee that the said E. F. do forthwith
pay to and for the use of His Majesty a fine of dollars,
and in default of payment, that the said fine, with the cost of
collection, be levied by distress and sale of the goods and chattels
of the said E. F. (o:-“ in case & fine alone is imposed, then the
clause of Amprisonment is to be omitied).

Given under my hand at , in the said county of
, the day and year first above mentioned.
0 K,
Judge.

583 Warrant for witness in first instance.—If
the justice is satisfied by evidence upon oath that any person
within the Provinee, likely to give material evidence either for
the prosecution or for the accused, will not attend to give evi-
dence withont being compelled so to do, then instead of issuing
a summons, he may issue a warrant in the first instance. Such
warrant may be in the form M in schedule one hereto, or to the
like effect, and may be executed anywhere within the jurisdie-
tion of such justice, or, if necessary, endorsed as provided in
gsection 565, and executed anywhere in the Provinee, but out of
such jurisdiction. R.8.C. e 174, s. 62.

Yorm M.—
WARRANT TOR A WITNESS IN THE FIRST INSTANCE.

Canada,
Provinee of , }
County of
To all or any of the constables and other peace officers in the
said eounty of
Whereas information has been laid before the nndersigned

, a jnstice of the peace, in and for the said county
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of , that {ete., as in the summons) ; and it having been
made to appear to (me) upon oath, that E. F. of s
(labourer), is likely to give material evidence for the prosecu-
tion, and that it is probable that the said E. F. will not attend
to give evidence unless compelled to do so: These are therefore
to command you to bring and have the said E. F. before (me)
on , at o’clock in the (fore) noon, at

or before such other justice or justices of the peace for the same
county, as shall then be there, to testify what he knows concern-
ing the said charge so made against the said A, B. as aforesaid.

Given under my hand and seal, thig day of )
in the year s at , in the county aforesaid.
J. 8., [sBaL.]

J. P., {Name of County.)

A warrant against a witness is not wholly a eivil proeess or subject to
the limitations which attach to eivil process, but is & gubstitute for an
attachment. Mesgenger v, Parker (1885), 6 N.S.R. 237. The constable
executing it is justified, if the witness eseapes after his arrest, in breaking
into & dwelling house where he iz and re-arresting him if done in fresh
pursuit. Ibid.

584. Procuring attendance of witnesses beyond
Jjustice’s jurisdiction,—If there is reason to believe that any
person residing anywhere in Canada ont of the Provinee and
not heing within the Provinee, is likely to give material evidence
either for the prosecution or for the aceused, any Judge of a
Superior Court or a County Court, on application therefor by
the informant or complainant, or the Attorney-General, or by
the accused person or his solicitor or some person anthorized by
the accused, may cause a writ of subpena to be issued under the
seal of the Court of which he is a2 Judge, requiring such person
to appear before the justice before whom the inquiry is being
. held or is intended to be held at a time and place mentioned
therein to give evidence respecting the charge and to bring with
him any documents in his possession or under his control
relating thereto.

2. Such subpena shall be served personally upon the person
to whom it is directed and an affidavit of such serviee by a
person effecting the same purporting to be made before a justice
of the peace, shall be sufficient proof thereof,

3. If the person served with a subpwna as provided by this
section, does not appear at the time and place specified therein,
and no just excuse is offered for his non-appearance, the justice
holding the inquiry, after proof upon oath that the subpoena has
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been served, may issue a warrant under his hand directed to any
constable or peace officer of the distriet, county or place where
such person is, or to all constables or peace officers in such
district, county or place, directing them or any of them to arrest
such person and bring him before the said justice or any other
justice at a time and place mentioned in such warrant in order
to testify as aforesaid.

4. The warrant may be in the form N in schedule one hereto
or to the like effect, If necessary, it may be endorsed in the
manner provided by section 565, and executed in a distriet,
county or place other than the one therein mentioned.

Form N.—
WARRANT WHEN A WITNESS HAR NOT OBEYED THE SUBPOENA.

Canada,
Provinee of : } '
County of .
To all or any of the constables and other peace officers in the
said county of .

‘Whereas information having been laid before , 2
justice of the peace, in and for the said county, that A. B.
(ete., as in the summons); and there being reason to believe
that E. F., of , in the Province of , (labourer),
was likely to give material evidence for (fthe prosecution), a
writ of subpena was issued by order of , Judge of
(name of Court), to the said E. F., requiring him to be and
appear before {(me) on , at , or before such
other justice or justices of the peace for the same county, as
shounld then be there, to testify what he knows respecting the
said charge so made againgt the said A. B., as aforesaid; and
whereas proof has this day been made upon oath before (me)
of such writ of subpena having been duly served upon the said
E. F.; and whereas the said E. F. has neglected to appear at
the time and place appointed by the said writ of subpeena, and
no just excuse has been offered for such neglect: These are
therefore to command you to bring and have the said E. F.
before (me) on , at o’clock in the (fore) noon,
at , or before such other justice or justices for the
same county as shall then be there, to testify what he knows
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concerning the said charge so made against the said A. B. as
aforesaid.

Given under (my) hand and seal, this day of )
in the year s at . » in the county aforesaid.
J. 8., [seaL |

J. P., (Name of County.)

385. Witness refusing to be examined,— Whenever
any person appearing, either in obedience to a summons or
subpena, or by virtue of a warrant, or being present and being
verbally required by the justice to give evidence, refuses to be
sworn, or having been sworn, refuses to answer such questions
s are put to him, or refuses or neglects to produee any docu-
ments which he is required to prodice, or refuses to sign his
depositions without in any snch case offering any just excuse
for such refusal, such justice may adjourn the proceedings for
any period not exceeding eight clear days, and may in the mean-
time by warrant in form O in schedule one hereto, or to the like
effect, commit the Person so refusing to gaol, unless he sooner
consents to do what is required of him. If such person, upon
being brought up upon such adjourned hearing, again refuses
to do what 1s so required of him, the justiee, if he sees fit, may
again adjourn the proceedings, and commit him for the like
period, and so again from time to time until such person con-
sents to do what is required of him.

2. Nothing in this section shall prevent such justice from
gending any snch case for trial, or otherwise disposing of the
game in the meantime, aceording to any other sufficient evidence
taken by him. R.S.C. ¢ 174, s 63.

Forwm O.—

WARRANT OF COMMITMENT OF A WITKER8 TOR REFURING TO
RE 8WORK O TO IVH EVIDENCE.

(Clanada,
Proviice of s
County of }
To all or any of the constables and other peace officers in the
county of , and to the keeper of the common gaol
at ~, in the said county of .
Whereas A. B. was lately charged before , a justice

of the peace in and for the said county of , for that
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(etc., as in the summons); and it having been made to appear
to {me) upon oath that E. F. of , was likely to give
material evidence for the prosecution, {I) duly issued (my)
summons to the said E. F., requiring him to be and appear
before me on , ab , or before such other justice
or justices of the peace for the same county as should then be
there, to testify what he knows concerning the said charge so
made against the said A. B. as aforesaid; and the said E. F.
now appearing before (me) (or heing brought hefore (me) by
virtue of a warrant in that behalf), to testify as aforesaid, and
being required to make oath or affirmation as a witness in that
behalf, now refuses so to do (or being duly sworn as a witness
now refuses to answer certain questions eoncerning the premises
which are now here put to him, and more partienlarly the follow-
ing ) without offering any just excuse for such refusal:
These are therefore to command you, the said constables or
peace officers, or any one of you, to take tho said E. F. and him
safely to convey to the common gaol at , in the county
aforesaid, and there to deliver him to the keeper thereof,
together with this precept: And (I) do hereby command you,
the said keeper of the said eommon gaol to receive the said E. F.
into your eustody in the said common gaol, and him there safely
keep for the space of days, for his said eontempt, nn-
less in the meantime he consents to be examined, and to answer
concerning the premises; and for vou so doing, this shall be
your sufficient warrant. .
Given under (#y) hand and seal, this day of s
in the year , at , in the county aforesaid.
J. 8, [sparn.]
J. P., { Name of County.)

5386. Discretionary powers of the justice.—A justice
holding the preliminary inquiry may - in his discretion—

(a) permit or refuse permission to the proseentor, his
counsel or attorney fo address him in support of the charge,
cither by way of opening or snmming np the caze, or by
way of reply npon any evidence which may be produeed by
the person aecused ;

(&) receive further evidence on the part of the prose-
eutor after hearing any evidence given on behalf of the
accused ;

{¢) adjourn the hearing of the matter from time to
time, and change the place of hearing, if from the absence
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of witnesses, the inability of a witness who is ill to attend
at the place where the justice usually sits, or from any other
reasonable eause, it appears desirable to do so, and may
remand the accused if required by warrant in the form P in
schedule one hereto: Provided that no such remand shall
be for more than eight clear days, the day following that on
which the remand is-made being counted as the first day;
and further provided, that if the remand is for a time not
exceeding three clear days, the justice may verbally order
the eonstable or other person in whose custody the accused -
then i, or any other constable or person named by the justice
in that behalf, to keep the accused person in his custody and
to bring him before the same or such other justice as shall
be there acting at the time appointed for continuing the
examination. R.8.C. c. 174, 5. 65.

(d) order that no person other than the prosecutor and
accused, their counsel and solicitor shall have access to or
remain in the room or building in which the inquiry is held

. (which shall not be an open court), if it appears to him that
the ends of justice will be best answered by so doing; .

(e) regulate the course of the inquiry in any way which
may appear to him desirable, and which is not inconsistent
with the provisions of this Act. '

Form P.—
WARRANT REMANDING A PRISONER.
Canada,
Province of , }
County of .
To all ¢r any of the constables and other peace officers in ths
gaid county of , and to the keeper of the common
gaol at , in the said county.

. Whereas A. B. was this day charged hefore the undersigned

, a justice of the peace in and for the said county of

, for that (efe., as in the warrant to apprehend), and

it appears to (me) to be necessary to remand the said A. B.:
These are therefore to command you, the said constables and
peace officers, or any of you, in His Majesty’s name, forthwith
to convey the said A. B. to the common gaol at , in the
said county, and there to deliver him to the keeper thereof,
together with this precept: And T hereby command you the
said keeper to receive the said A. B. into your custody in the
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sald common gaol, and there safely keep him until the

day of (instant), when T hereby command you to have
him at , at o’clock in the (fore) noon of the
same day before (me) or before snch other justice or justices
of the peace for the said county as shall then be there, to answer
Turther to the said charge, and to be further dealt with according
to law, unless you shall be otherwise ordered in the meantime.

(iiven under my hand and seal, this day of
in the year , at , in the eounty aforesaid.

J. 8., [sEaL.]
J. P, (Name of County.)

Verbol remand.]—Where on a preliminary enquiry a remsnd is desired
for a time exceading three olear days, the justice may remand only by
warrant (Code Form P.}, deelaring that it appears to be necesEary to
remand the aceused; and an informal remand endorsed upon the warrant is
i{nsuﬂi)eient. K. v, Helley {1893}, 4 Can. Cr, Cas. 610, per Townshend, J,

N.&.J. :

(¢.)—RBemand before another justice.]—Where the evidence on a pre-
liminary inguiry was commenced before cne justice of the pesceand finished
before him and another justice who joined in the hearing of the case after
the evidence of a material witness had been taken and the case adjourned to
a subsequent day, & committal made by the two justices jointly was held
to be frregular, as hoth hed not heard all of the evidence. Re Nunn {1£98),
2 Can. Cr. Cas. 420 (B.C.}, per Walkem, J.

The ease of Re Guerin (1888), 16 Cox C.C. 596, was an extradition mat-
ter in which some of the depositions were taken befors one magistrate and
the inquiry was continued and the remaining depositions taken before
snother mugistrate, who made the commitment.

The illegality of & commitment made after such & change of magistrates
is not eured by a stainte empowering justices, in cases where it is neces-
sary or advisable to defer the examination or further examination of wit-
nesses, to remand the acensed and to order him to be brought before *fthe
same or such other justice or justices as shall be there seting at the time
appointed for eontinuing sueh examination.”’ Such an enmctment i to be
eonstriued merely as providing for the case of the first magistrate dying or
resigning and it doey not enable one magistrate in ordinary cases to take
up & case where another lett off ; he must heonr the case de nove. Re Guerin
{1888}, 16 Cox C.C. 506, ¢ol.

The Code form P. gives, in the form of warrant remanding n prisoner,
a direction that he be brovght before the remanding justice *‘or before sueh
other justice or justices of the peaece for the said county ae shall then he
thera, to answer [urther to the agid charge,’ ete. And by see. 588 the
justice may, before the expiry of the time of remand, order the recused
peracn to be brought before him or before any other justiee for the game
tarritorial division. 8o alse nnder the special provision eaontained in Cr,
Code 586 {¢) regarding verbsl remands for 5 time ‘* not exceeding three
clear days,’’ the aceused may be brought *‘belore the same or suel other
justice as shall be there acting at the time appointed for continving the
examination.”’ These provisions must, therefore, onthe prineiple enuneiated
in Be Guerin, supra, be construed as allowing another magistrate to eon-
tinue the proesedings without rebearing the depositions already taken, nnly
in eage of the death or resignation of the first magistrate.

32— CRIM, CODE,
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This will, however, not prevent the uge at ihe triasl, under Cr, Code 687,
of the deposition of an ill or absent witness taken hefore a maglatrate
having jurisdiction to hold the preliminary enguiry, other than the one
before whom the echarge was laid and the committal made, if the deposition
was taken in the presence of the prironer and with full opportunity of cross-
examining, and if the formalities of the Code are complied with as to the
mauner of taking and siguing depositions. RE.v. De Vidal (1861), 9 Cox
C.C. 4 (Blaeckburn, J.}, approved in Re Gnerin {1888), 16 Cox 596 (Wills
and Grantham, JJ.}.

Substituting another charge.] — Magistrates conducting a preliminary
anquiry in respect of an indictable offence, may not on its conclusion eon-
viet of a lesser offence, over which they have summary jurisdiction, although
proved by the evidence adduced, if no eomplaint weas laid before them, nor
the accused ealled upon to defend in respect of suech lesser offence. R. v.
Mines (1894}, 1 Can. Cr. Cas, 217 (Ont.). .

587. Bail on remand,—If the accused is remanded under
the next preceding section the justice may discharge him, upon
his entering in a recognizance in the form Q in schedule one
hereto, with or without sureties in the discretion of the justice,
conditioned for his appearance at the time and place appointed
for the continuance of the examination. R.8.C. c. 174, & 67.

Form Q.—

RECOGNIZANCE OT BAIL INSTEAD OF REMAND ON AN ADJOURN-
MENT OF EXAMINATION.

. Canada,
Province of , } .
County of
Be it remembered that on the day of , in
the year , A. B, of , (labourer), L. M., of
, {grocer), and N. O., of , (butcher), per-
gonally came before me, , a justice of the peace for the -

gaid county, and severally acknowledged themselves to owe to
‘our Sovereign Lord the King, his heirs and successors, the
several sums following, that is to say: the said A. B. the sum
-of , and the said T. M, and X. O., the sum of ,
each, of good and lawful current money of Canada, to be made
:and levied of their several goods and chattels, lands and tene-
ments respectively, to the nse of our said Lord the King, his
‘heirs and successors, if he, the said A. B., fails in the condition
.endorsed {or hereunder written).
Taken and acknowledged the day and year first above men-
tioned, at hefore me.
' I. 8.,
J. P., (Name of County.)
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CONDITION,

The condition of the within (or above) written recognizance
is such that whereas the within bounden A. B. was this day (or
on last past) charged before me for that (efc., as ¢n the
warrgnt) ; and whereas the examination of the witnesses for the
prosecution in this hehalf is adjourned until the day
of (tnstant): If, therefore, the said A. B. appears
before me on the said day of (wnstant), at

o’clock in the (fore)'noon, or before such other justice
or justices of the peace for the said county as shall then be there,
to answer (further) to the said charge, and to be further dealt
with according to law, the said recognizance to be void, other-
wise to stand in full force and virtue.

Every individual may in eriminal cases besome bail who is a housekeeper
and possessad of property equal to the regpongibility incurred. Petersdorfl
ou Bail, 505. A justice may, as a substitite for hail, take money in
deposito. Moyser v. Gray, Cro. Car. 446; Petersdorff on Bsil, 506.

Any indemnity given to the bondsmen, whether by the prisoner or by a
third person, iz illegal. Consolidated Exploration & Finance Co. v.
Musgrave, [1000] 1 Ch, 37.

388. Hearing may proceed during time of remand.
~—The justice may order the accused person to be brought before
him, or before any other justice for the same territorial division,
at any time before the expiration of the time for which such
person has been remanded, and the gaoler or officer in whose
custody he then is shall duly obey such order. R.S.C. e 174,
s. 66

(Amendment of 1900).

589. Breach of recognizance on remand.—If the
aceused person does not afterwards appear at the time and
place mentioned in the recognizance the said justice, or any
other justice who is then and there present, having certified
upon the back of the recognizance the non-appearance of such
accused person, in the form R in schedule one hereto, may
transmit the recognizance to the proper officer appointed by law,
to be proceeded upon in like manner as other recogmizances;
and such certificate shall be prima facie evidence of the non-
appearance of the accused person.

2. The proper officer to whom the recognizance and certifi-
eate of default are to be transmitted in the Provinee of Ontario,
shall be the clerk of the peace of the county for which such
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justice is acting; and the Court General Sessions of the Peace
for such county shall, at its then next sitting, order all such
recognizances to be forfeited and estreated, and the same shall
be enforced and collected in the same manncr and subject to the
same conditions as any fines, forfeitures or amercements
imposed by or forfeited before such court. In the Province of
British Columbia, such proper officer shall be the Clerk of the
County Court having jurisdiction at the place where such
recognizance is taken, and such recognizance shall be enforced
and collected in the same manner and subject to the same condi-
tions as any fines, forfeitures or amercements imposed by or
forfeited before such County Court; and in the other Provinces
of Canada such proper officer shall be the officer to whom like
recognizances have been heretofore accustomed to be transmit-
ted under the law in force before the passing of this Act, and
such Tecognizances shall be enforced and collected in the same
manner as like recognizances have heretofore heen enforced
and ecollected.

Form R.—

CERTIFICATE OF KON-APPEARAKNCE TO BE
ENDORSED ON THE RECOGNIZANCE.

T hereby certify that the said A. B. has not
appeared at the time and place in the above con-
dition mentioned, but therein has made a default
by reason whercof the within written recogniz-
ance is forfeited.

J. 8,
J.P., (Name of County.)

By the amendment made in 1900 the practice upon hreach of recogniz-
ances given on remands is made similar to fhe practice as to forfeited
recognizances in snmmary convietion matters: see sec, 878,

In procesdings under zee, 589 of the Cr. Code, for kreach of recognizance
on remand, the certificate of the justice of the pence of non-appearance cf
the aceused, indorsed on the hack of the recognizance, shall be transmitted
by the justice of the peace to the registrar of the ecourt where if committed
the necused wonld be bound to appear, and be preceeded upon by order of
the jndge presiding at the Assizes. if he thinks proper, in like manner as
other recognizances. B.C. Rule 46,

The change mnde by the addition of the second sub-section in 1600,
adopts the praectice under the Bummary Convietions clauses of the Code.
See Uode see. 878, as amended in 1895.

Ses note to see, D86,
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590. Evidence for the prosecution., — When the
accused is befors a justice holding an inquiry, such justice shall
take the evidence of the witnesses called on the part of the
prosecution.

2. The evidence of the said witnesses shall be given upon
oath, and in the presence of the accused; and the aecused, his
counsel or solieitor, shall be entitled to cross-examine them.

8. The evidence of each witness shall be taken down in
writing, in the form of a deposition, which may be in the
form S in sehedule one hereto, or to the like effect,

4, Such deposition shall, at some time before the accused
is called on for his defence, be read over to and signed by the
witness and the justice, the accused, the witness and justice
being all present together at the time of such reading and
gigning,

5. The signature of the justice may either be at the end of
the deposition of esch witness, or at the end of several or of
&ll the depositions in such a form as to show that the signature
is meant to authenticate each separate deposition.

6. Every justice holding a preliminary inquiry is hereby
required to cause the depositions to be written in a legible hand,
and on one side only of each sheet of paper on which they are
written. R.8.C. c. 174, s. 69.

7. Provided that the evidence upon such inquiry or any
part of the same may be taken in shorthand by a stenographer,
who may be appointed by the justice, and who before acting
shall make oath that he shall truly and faithfully report the
evidence; and where evidence is so taken, it shall not be neces-
SErY that such evidence be read over to or signed by the witness,
but it shall be sufficient if the transeript be signed by the jus-
tice, and be accompanied by an affidavit of the stenographer
that it is a frue report of the evidence.

Forn S.—
DEPOSITION OF A WITNESS.
Canada,
Province of ,
County of }

The deposition of X Y., of , taken before the
undersigned, a justice of the peace for the said county of
, this day of , in the year
at \or after notice to C. ., who stands committed for

} in the presence and hearmg of C. D., who stands
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charged that (state the charge). The said deponent saith on
his (outh or affirmation) as follows: (Insert deposition as
nearly as possible in the words of witness.)

(If depositions of several witnesses are taken af the same
time, they may be taken and signed as follows):

The depositions of X., of , Y., of , Z., of s
&c., taken in the presence and hearing of C. D., who stands
charged that
: The deponent X, (on his oath or affirmation) says as fol-
OWB
| The deponent Y. (on his oath or affirmation) says as fol-
ows: . ’

The deponent Z. (on his oath, efc., etc.)

(The signature of the justice may be appended as follows) :

The depositions of X., Y., Z., &ec., written on the several
sheets of paper, to the last of which my signature is annexed,
were taken in the presence and hearing of C. D., and signed by
the said X., Y., Z., respectively, in his presence. In witness
whereof I have in the presence of the said C. D. signed my
name.

J. 8.,
J.P., (Name of County.)

The magistrate is not required to take down the evidenee himself, but
the law requires in effeet that the witnesses must be before him, and that
he must see them and hear them when testifying, and then their testimony
may be taken down either at length by & clerk or in shorthand by a
stenographer. R, v. Traynor {1901}, 4 Can. Cr. Cas. 410 (Que.},

Non-eomplianee with thiz sestion as fo the signing of the depositions by
the witness is not a matter affeeting the jurisdiction of the magistrates to
eonviet, Ex parte Doherty (1894}, 3 Can, Cr. Cas. 318, 32 N.B.R. 479.

It was Leld in the Manitoba ecase of R. v. Hamilton (15898), 2 Can. Cr.
Cag, 3940, per Killam, J., that the deposition of a deceased witness may be
used in evidenca apart fromsee, 887, Cr. Code, although it does not ‘‘purport
to be signed by the justices by or before whom the same purports to have
been taken,’’ but, where it is not admissible by virtue of see, 687, it must
be affirmatively shewn that all the formalities required te be cbserved in
taking depositions (Cr, Code 590) have been complied with.

Where on a preliminary inguiry before a magistrate the witnezses were
sworn by him and were then taken into another room and their evidence in
chief takern by a stenographer and not in the presence of the magistrate,
such depositions are illegally taken, although the prisoner's econnsel had the
opportaunity of afterwards cross-examining the witnesses before the magis-
teate. R, v. Traynor (1901}, 4 Can, Cr. Cas. 410 (Que.); R. v, Watts, 33
L.J.M.C. 63. -

The objestion to the irregularity is not waived by the eross-examinstion
of the witnesses on the prisoner’s behalf on their return to the magistrate's
presence, if the objection is taken by the prisoner’s counsgel before he pro-
ceeds to eross-examine, Ibid.

Both the commitment for trial and the indietment founded on such illegal
depositions are invalid and should be set aside. Ihid.
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The expressions ** entitled to eross-examine’” and '‘ full opportunity to
eross-examine’ ag used in secs. 590 and 687, imply for the accused the
right to hear the evidence delivered in his presence, to eatch the words as
they fall from the lips of the witness, and to mark his expression and
demeanor while testifying. R. v, Lepine (1800), 4 Can, Cr, Cas. 145 (Que.).

When depositions in a preliminary enquiry, to which the acoused was
not a party, and, consequently, taken in his absence, are read to the same
witness in & case against the aceused, and the witness, after being sworn in
the presence of the aceused, either aflirmas that his former deposition con-
taine the truth, or makes correstions, as the case may be, end then afflrms
its truth as correeted, the prosecutor, being then given permission to ask
further questions, and the aeceused to eross-examine, such proceeding does
not afford the aeceused the full and complete opportunity to eross-examine
contemplated by law. Ibid.

Principal rules of evidence.]—The following statement of the leading rules
of evidenes applicable to proeeedings before justices of the peace is taken
from Stone's Justices’ Manual, 34th ed. {'1902%, p. 263:—

That a person is presumed to be innoeent until the contrary is proved;

That a party shaill not be allowed to put leading questions, that is, gues-
tions in such a form as to suggest the answer desired, to his own witness;

That hearsay evidence ig inadmissible;

That the statement of one prisoner is not evidence either for or against
another prisoner; '

That conversations whieh have taken place out of the hearing of the
party to be affected eannoct be given in evidence;

That the evidenee of an aececompliee is admiagible, but ought not to be
fully relied upon, unlese it be ecorrcborated by some eoliateral proof;

That in general, the opinion of a witness as to any faet in issue is inad-
missible, anless upon questions of skill and judgment;

That the onus probandi lies upon the party asserting the affirmative;

That the best evidence should be given of which the nature of the case is
eapable; .

That secondary evidencs is, therefore, inadmigsible unless some ground
be previously laid for ite introduetion by shewing the impossibility of pro-
curing better evidence;

That parol testimeny is not receivable to vary or contradict the terms of
a written instrument;

That & person shall not be allowed to speak to the contents of a written
ingtrument, unless it be first proved that auch document is lost or destroyed
{or oui of the jurisdietion of the court, e.g., in a foreign country. Tish-
borne Case, November 27th, 1873), or if in the possession of the adverse
party, that notiee has heen given for its production;

That & witness may be allowed to refresh his memory by reference to an
¢ntry or memorsndum made by himself shortly after the oeccurrence of
whieh he is speaking, slthough the entry or memorandum could not itself
be reeeived in evidence:

That a witness may &also refresh his memory from entries made by another
person, if those entries were referred to in prisoner’s presence at the time
of the oeecurrence in gquestion. IR. v. Langton, 41 J.P. 134; 46 L.J. 136; 2
Q.B.D. 206; 35 L.T, 527; 13 Cox C.C. 345; :

That when positive avidenece of the fsets cannothe supplied, cireumstan-

-tial evidence iz admissible;

That circumstantial evidence should be sueh as to produce nearly the
same degree of certsinty as that which arises from direet testimeny, and
to exclude & rational probability of innosenes;
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That a witness spesking two langnages should be examined in the one he
_understands best. Tiehborne Case, April 30th, 1873,

3%1. Evidence to be read to the accused.—After the
examination of the witnesses produced on the part of the prose-
cution has been completed, and after the depositions have been
signed as aforesaid, the justice, unless he discharges the aceused
person, shall ask him whether he wishes the depositions to be
read again, and unless the accused dispenses therewith shall
read or cause them to be vead again. When the depositions
have been again read, or the reading dispensed with, the
accused shall be addressed by the justice in these words, or fo
the like effect:

“Having heard the evidence, do you wish to say any-
thing in enswer to the charge ¢ You are not hound to say
anything, but whatever you do say will be taken down in
writing and may be given jn evidence against-you at your
trial. You must clearly nnderstand that you have nothing to
hope from any promise of favour, and nothing to fear from
any threat which may have been held out to you to induce
you to make any admission or confession of guilt, but
whatever you now say may be given iIn evidence
against you upon your trial, notwithstanding such promise
or threat.”

2. ‘Whatever the accused then says in answer thereto shall
be taken down in writing in the form T in schedule one hereto,
or to the like effect, and shall be signed by the justice and kept
with the depositions of the witnesses, and dealt with as here-
inafter mentioned. R.8.C. ¢. 174, ss. 70 and 71.

Form T.— :
STATEMENT OF THE ACCUSED,

Ceanada,
Provinee of 5 1
County of , f

A. B. stands charged before the undersigned s a

justice of the peace in and for the county aforesaid, this

day of , in the year , for that the
said A. B., on , at (dec., as in the captions

of the depositions) ; and the said charge being read to the said
A. B., and' the witnesses for the prosecution, C. D. and E. F.,
being severally examined in his presence, the said A. B. is now
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addressed by me as follows: “ Having heard the evidence,
“do you wish to say anything in answer to the charge ? You
“are not obliged to say anything unless you desire to do so;
“but whatever you say will be taken down in writing, and may
“be given in evidence against you at your trial. You must
“ clearly understand that you have nothing to hope from any
“ promise of favour, and nothing to fear from any threat
“which may have been held out to induce you to make any
“ admission or confession of guilt, but whatever you now say
“may be given in evidence against you upon your trial, not-
“ withstanding such promise or threat.” Whereupon the said
A. B. says as follows: (Here state whatever the prisoner says,
and n his very words, as nearly as possible. Get him fo sign
it if he will), '
: A B.
Taken before me, at , the day and year first above
mentioned.
J. 8., [sEavr.]
J.P., ( Name of County.)

An informetion wag laid charging the applicant with an assault cansing
actual bodily harm. A warrant having been issued, and the applicant
arrested, the magistrate conducted the hearing as & preliminary examina-
tion under the provisions of part 45 of the Code, binding over all the
witnesses to give evidence in & puperior court, and at the conclusion of the
examination of the witnesses for the prosecution addressing the defendant
as provided by this section. Then after hearing evidence in behalf of the
defendant, the magistrate, without objection by the detendant or his eounsel,
convicted the defendant of a eommon asssult and fined him. It washeld on
motion to make absciute a rule nisi for certiorarl, that the eonvietion was
bad. Ex purte Duffy (1901}, 37 C.L.J, 202 (K.B,).

592, Confession or admission of accused.—Nothing
herein contained shall prevent any prosecutor from giv-
ing in evidence any admission or confession, or other state-
ment, made at any time by the person accused or charged, which
by law would be admissible as evidence against him. R.B.C.
e, 174, s 72.

Confesgions and admissions as evidence.]—An admiszion of guilt made by
a party eharged with n erime to a person in authority under the inducement
of & promise of favour, or by reason of menaces or under terror, is in-
admissible in evidense. R. v. Psah-cah-pah-ne-capi (1897}, ¢ Can. Cr.
Cas, B3 (N.W.T.).

The Indian Agent, appointed under the Indian Aet, R.8.C, 1888, ch. 43,
for the Indian Reserve upon which an aceused Indian lives, is a person in
anthority; and to allow in evidence a eonfession made to him it must appear
that no inducement was cffered to the aceused to make it. Ibid.

The onus of proving that the alleged confession was not made under an
indueement or threat iz on the Crown, Ibid.
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Smith was & elerk in a post office. Stephen J. King was inspeetor of
this office. He discovered irregulsrities and guestioned 8mith about them.
Smith admitted that he delayed letters. The inspector said, '‘ If you have
tampered with the contents it will go hard with you.”> Smith then made &
confession. The trial -judge (McLeod, J.,) refused to allow evidence of
confessions subsequent to the threat, R. v, Bmith (1897), 33 C.L.J. 331,

Admissions made by a prisoner to a police officer in vespect of the charge
upen which he is in custody, are admissible in evidenee although madein
. response to questions put by the officer, if the trial judge finds that the
answers were not unduly or improperly obtained having regard to the eir-
?tamst)aucea of the particular case. K. v. Elliott (1899), 3 Can. Cr, Cas. 95

nt.).

In the ocourse of eonversation between the prisoner and a defective
relative to the purchase of counterfeit money, the prisoner asked the
- detestive whether he had received a leiter written by the prisoner stating
his desire to purchase counterfeit money, and upon the detective shewing
the prisoner the letter he admitted it was his; it was held that the letter was
properly reesived in evidence, as part of the history of the esase, and as, in
a sense, forming part of the snbject matter of eonversation. R.'v. Atiwood
(1881}, 20 Ont. R. 574.

Where & prisoner made an admission of guilt, being induced fo do so by
a poliee oficer who said ** The truth will go better than a lie. If any one
prompted you to do it you had better tell shont it,’* it was held (following
R. v. Fennell (1881), 7 Q.B.D. 147) that the inducement invalidated the
admission. R. v, Romp {1889), 17 Ont. X. 567; E. v. Bates, 11 Cox 606.

The reagon why the statement of m prisoner under cath ia to be rejeeted
rests upon two grounds: first, that the confession must be voluntary, and it
is contended that a statement under oath is not s0; secondly, thet a prisoner
shall not be eompelled to eriminate himself; and to this it may be added
that it is harsh and inquisitorial, and for that reason an examination of the
prisoner sohad should be rejected. But after the examination of theebarge
against the prisoner has besn eoncluded, snd he has heen committed for
trial on it, if he is allowed to make a charge against another person, and
his testimony is propetly receivable against such other persor, and no
inducements have been held out to him to make any statement whatever in
relation to the matter, no principle of law is violated in receiving the state-
léuﬁgtagsso made as evidence against himself. B. v. Field (1865), 18 U.C.

In the last mentionsed case the priscner after his committal for $rial, and
while in the custody of a constable, made & statement, upon whiech the
latter took him bhefore a magistrate, when he laid an informsation on oath
charging another person with having suggested the crime, and asked him
to join in it, whieh he accordingly did. Upon the mrrest of the acensed the
prisoner made a full depesition against him, at the same time admitting
his own guilt. Both information and deposition appear to have been
voluntarily made, uninfluenced by either hope or threat; but it alsoappeared
that the prisoner had not been cautioned that his statements as to the
other might be given in evidence against himself, thongh he had been duly
eautioned when under examination in his own esse. Held, that both the
information and deposition were properly received in evidence as being
statements which appeared to have been veluntarily msde, uninfluenced by
any promises held out 58 an inducement to the prisoner to wake them, and
that, too, though they had been made under oath, for that the rule of law
exeluding the sworn statements of a prisoner under examination applied
oniy to his examination on s charge against himself, and not when the
eharge was against another: for thatf in the latter case a prizoner was not
obliged to say arything against himself, but if he did volunteer such =2
statement it would be admissible in evidence againet him. R. v. Field
(18653), 16 U.C.C.P. 98.
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Prisoner was convieted of arson. On the trial the judge allowed a con-
fession or admission of the prisoner to be read. The evidence of the -
econfession was that of a constable who stated that after prisoner had been
in a second time before the coroner he stated there was something more he
could tell; the constable asked what it was, but not to say what wes not
true; he said he went over to the house, got in at the window and set.the
place on fire; the constable did not recolleet any inducement being held
out: the conatable asked him if he wanted to goin and state that before the
jury; he said he did. It further appeared that on the third day safier he
had been taken into eustody he told the jury he wished to eonfess; the
coroner said to him that anything he said might be used against kim, not
to say anything unless he wished, just the ordinary caution. He then made
a second statement, He had only been absent a few minutes when he
returned and mnde the last written eonfession, after the constable had
informed the coroner of the prisoner’s desire, Held, that the statement
made to the comstable was prima facie receivable, and that the judge was
warranted in receiving as voluntary the sonfession made to the coroner
after due warning by him. R, v, Finkle (1865}, 15 U.C.C.P. 453.

But another essential element that has to be considered in deciding
whether a confession ie voluntary or nof is the position of the person who
held out the inducement, for it is now clearly established that it is only an
indueement held out by a person in suthority that will make & confession
involuntary. In R. v. Thompson, [1803] 2 Q.B. 12, Cave, J,, said a eon-
fession must be free and volumfary. *‘If it flows from hope or fear,
excited by a person in suthority, it is inadmirsible, "’

A person In suthority means, generally speaking, anyone who has
suthority or control over the aceused or over the proeceedings or the prose-
cution against him. And the resson thatif is a rule of law that confessions
meade as the result of inducements held out by persons in authority are
inadmigsible is that the anthority that the acecused kunows sueh persons to
posgess may well be supposed in the majority of instanees both to animate
his hopes of favour on the one hand and on the ofher to inepire him with
awe, aud se ingome degree to overeome the powers of his mind; Greenleaf
on Evidence, see. 222. I, therefore, the prisoner when he made the
admission was without noties or knowledge of any fucts that eould consti-
tute either of two men to whom it wae made persens in authority, it
.~ eould not bhe contended that as to the prisoner 'they were persoms in
authority. R. v, Todd (1801}, 4 Can, Cr. Cas. 514, 527, per Bain, J.

In R. v. Row (1809), R. & R. 153, where a prisoner had been arrested
for theft and some of his neighbours had admonished him to consider hig
family and tell the truth, the judges were of the opinion that evidence of &
eonfession he afterwards made wasadmisgible, ‘' heeauge the advice to con- .
fess was nof given or sanetioned by any persen who had eny coneern in the
business.’”’ However, in R. v. 8peneer (1835}, 7 C. & P. 776, Parke, B.,
said there was a difference of opinion among the judges whether a confes-
sion made to one who had no authority ought to be received; and the cases
shew that there wag no uniformity in the practice in admitting or exeluding
evidence of such confessions. But in R. v. Taylor (1839}, 8 C. & P. 733,
Patteson, J., said that it was the opinion of the judges that evidence of any
confession Is receivable unless there has been some indneement held out by
gome person in authority; and in R, v. Moore (1852), 2 Den. C.C. 522, this
opinion was embodied in & considered judgment, There it was held that
where an inducement in refarence to the charge wae held out tothe aceused
by the wife of the person in whose house an offence was committed that did
not concern the master or mistress and that was in no way connected with
the mansgement of the house, the mistress was not a person in authority,
and that evidenee of the confession was admissible. Pearke, B., in deliver-
ing the judegment of the eourt, said: *‘ One element in the consideration of
the guesfion ag to the confession being voluntary is, whether the threat or
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inducement was such as to be likely to influence the prisoner, Perhaps it
would have been better to have held (when it was determined that the judge
was to deeide whether the confession was voluutary) that in all cases he
was to deeide that point upon his own view of all the ecircumstances,
ineluding the nuture of the threat or inducement and the character of the
person holding it out together, not necessarily excluding the coufession on
aceount of the eharacter of the person holding out the inducement orthreat,
But a rule has been laid down by which we are bound that, if the induce-
ment or threat has been hald out, actuslly or construetively, by a person in
authority, it cannot be reeeived, however slight the threat or inducement;
and the prosesutor, magistrate and constable iz such a person, and so the
master or mistress may be. If not held out by one in aunthority, they are
clearly admissible.” In 6 A, & E. Ency. of Law 548, it is said **The
doetrine in England at present and the prevailing doetrine in the United
Stetes, ia that evidemee of any confession is receivable unless thare has
been some inducement held ont by some person who had, or was supposed
Yo have authority to secure the accused the promised good.’”’

The well known rule as to the sdmission or rejestion of a confeszion
made by a prisoner is to the effeet thut no confession by the prisoner is
admissible which is made in consequence of any threat or inducement of a
temporal nature, having reference to the charge against the prisoner, made
or held out by a person in muthority; snd, rs stated by Roscos, in his work
on Crimingl Evidence, the tendeney of the present decizions seems to be to
admit any confessions which do not ecome within this proposition. DBut the
striot application of that rule is mors or less influenced by the peeuliar
eirecumstances of each case; and in each instance a good deal is left to the
diseretion of the judge trying the eause. Taylor on Evidence, see. 798;
Ruossell on Orimes, 4th ed., vol. 8, p. 368; R. v. Todd (1901}, 4 Can. Cr.
Cas. 514, 519, per Dubne, J.

The general rule is that & free and voluntary confession made by & perscn
seensed of an offence is recsivable in evidence against him as the highest
and most satisfactory proof of gnilt, beeause it is fairly presumed that no
man would make such a confession against himeelf if the facts confessed
were not true. K. v. Lambe (1791), 2 Leach .C. 625.

While the general principle is clear that a confession by a priscner is
not admissible against him unless it is shewn that it was made freely and
voluntarily, it is not possible to settle as a rule of law the facts and eircom-
stanees that shiall be deemed sufficient in all eases to make & confession =
voluntary one or the reverse; and, as the question must always be a mixed
one of law and fset, the reported cases are not always consistent, and do
not mark out preeisely the grounds of admission and rejection. It may be
taken to ba settled, however, as a general proposition, that no confession ia
admissible which is made in consequence of an indueement of & temporal
nature, having refsrenee to the echarge against the prisoner, held out by a
person in authority.

Sir James Btephen, in his Digest of the Laws of Evidence (Article 227,
gays: ‘A confesgion is not involuntary only because it appears to have
Dbeen caused by an inducement collateral to the proeeedings, or by induce-
ments held out by & person not in authority.'’ '

A eonfessien is not involuntary only heeanse it was brought about by an
inducement that is not conneeted with the charge; but, as pointed out hy
Bsin, J., in R, v, Todd (1901}, 4 Can. Cr. Cas. 514, 525, this still lesved the
question an open one, whether the judge, if he eonsiders that the induce-
ment, though it did not refer to the charge. was of such a nature as to be
likely to produce an untrue eonfession, should rejsct the evidenee of the
eonfession as an involuntary one, or must he sdmit the evidence and leave
the jury to deeide as to its credibility?
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In R. v. Day (1890), 20 O.R. 209, the prisoner, who was charged with
murder, had been first esutioned by the detectives against saying anything,
and hud then been guestioned by them, and evidence of the statements made
by him in answer to sueh questions was sdmitted af the trial hefore Rose,
J., who reserved a case for the consideration of the Queen’s Beneh Division
of the High Court {(Armour, C.J., Faleonbridge, und Btreet, JJ.), In
delivering the judgment of the eours, Armour, C.dJ., gaid:—

‘" We think, slthough we reprehend the practice of gquestioning prizoners,
that we eannot come to the conclusion that evidence obtained by such
questioning is inadmissible. The great weight of authority in England and
Irelaud, and all the cases in which the peint has been considered by a
court for Crown cases reserved, go to shew that the evidence is admissible.
We must leave it to the Legislature to determine whether the praetice of
erosg-examining prizoners is legally to obtain hereafter. We held the
evidence admissible aud affirm the sonvietion.”’ )

B. v. Miller {1895}, 18 Cox C.C. 54, was s decision by Hawkineg, J,, at
the Liverpool Assizes. Miller was not in ecustody at the time that the
guestions were put to him. The eharge was one of murder, and evidence
was given in support of the indietment, proving that & detective had called
upon Miller and had said to bim, **I am going to ask you some guestions on
a very serious matter, and you had better be careful how you avawer.’’
The detective had then questioned Miller ag to all his movements on the
night of the murder and on the following morning, and had asked him to
prodnee hiy elothes, and when they were produced, to account for bleod-
stains upon them; and had, at the end of the conversation, taken the
aceussd into custody upon the charge of murder. The prosecution then
proposed ta give evidence of the answers which were given by Miller to the
questions nsked him by the deteciive, and also to give evidence thai
subsequent inguiries which had been made fended to shew that the statements
made by him in answer to the detective’s gquestions were untrue. Coungel
for the prisoner abjeated to the evidence being reeeived, upon the anthority
of B. v. Brackenbury (15883), 17 Cox 628; R, v. Thompson {1593}, 2 Q.B.
12; and R. v. Male and Cooper (1803}, 17 Cox 689.

Hawkins, J., admitted the evidence, and held that no indueemnent was
held out to the prisoner to make any admission, and no threat uttered or
any duress exercised towards him, and that therefore his answers were
admissible, and that they were voluntary statements whiech the prisoner
was under no obligation to make. It was Impossible to discover the facts
of a erime without asking questions, and these questions were properly put.
He did not express dissent from any of the cases cited for the prisoner, but
every ease must be deeided according to the whole of its eirenmstances.
The evidence to the effect that the prisoner’s answers were unfrue was also
admitted, and the prisoner was found gniliy.

In R. v. Morgan (1805}, 58 J.P. 827, Mr. Justice Cave held that answers
to guestions by the police could not be given in evidence. He also ruled
that where prisoners are taken into custody at their house, what they raid,
in answer to the eharge at the police station, could not be given in evi-
dence sgainst them, as it wag not right, when once & prisoner wes in
eustody, to charge him again at the police station in the hope of getiing
something out of him, 5% J.P. 827,

But where one of two prisoners in custody on a charge against them
jointly, offers while in custedy to mnke a statement, and voluntarily makes
and signs a statement implieating the other, and sueh statement is read
over to the prisoner implieated, and the lafter, after being eautioned, makes
a confession which is taken down In writing and Is signed by him, sueh
egonfession iz a voluntary omne and is admirsible in evidence azainst the
person making it. R.v. Hirat (1896}, 18 Cex C.C. 374 (per Dugdale, Q.C.,
Special Commissioner at Manehester Assizes, after eqnferring with Cave, J.}.
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The onus of proving that admissions made by the asceused were made
voluntarily and without improper inducement or threats is upon the pro-
#ecution. R.v. Thompseon, ]f1893] 2 Q.B. 12; R. v, Rose (1898), 67 L.J.4.B.
280; R. v. Jackeen (1808}, 2 Can. Cr. Osns, 149.

Beyond the right the accused person undoubtedly hes to have the whole
of the conversation in which the alleged admission was made given in
evidence (Roscoe, 11th ed., p. 51], to make n confession by a prisoner
admissible it must be afirmatively proved that sueh confession was free and
voluntary, that it was not preceded hy any inducements io the prisoner to
meke & statement beld out by a person in authority or that it was not made
until after such indiicement had elearly been removed. R. v. Ockermarn
(1898}, 2 Can. Cr, Cas. 262,

Admissions on interrogation by persor in authority.]—In RB. v. Thompson,
{1893] 2 Q.B. 13, it wags held on a case reserved by a court consisting of
Coleridge, C.J., Hawkins, Day, Wills and Cave, JJ., that before s confes-
gion can be recsived in evidence of eriminality, it must be proved affirag -
tively that it was free and voluntary, sud was not preceded by any
indueement held out hy any person in authority. The onue is upon the
Crown of proving that the stutement was fres and voluntary snd not as has
heretofore been frequently supposed upon the prisoner fo prove that the
statement was given not voluntarily but under pressure of threats or
inducements. The rule was there stated to be that a eonfession, in order to
be admissible, must be fres and voluntary; that ig, must not be extracted
by any sort of threats or violence, nor obtained by any direct or implied
promises, however slight, nor by the exertion of any improper Influence,

- The indueement need not be held out to the prisoner direet, and, where
it was held ont by his employer to the relatives of the prisoner, it may be
inferred that it was communiesated to the prisoner. R.v. Thompeon, [1893]
2 Q.B. 12, If, however, there is no suggestion of threat or indueement, or
of u disposition on the part of the prosecutor to manufacture evidenee, the
evidenes Is admissible. Rogers v, Hawken, 1898, 33 Eng. Law Jour, 174.
{Rasseill, L.C.J., and Mathew, J.), ’ .

It a case where tha person in authority to whom the admission was made
would not swear that he did rot hold out any threat or indueement to the
prisoner to make the statement, it was beld that sueh opus is not satisfied
by the evidence of the interpreter who said that he remembered that ** any
statement the prisoner wade wes voluntary,” since it was not shewn that
the interpreter knew what waa in law a veluntary statement, R. v. Char-
coal (1897}, 84 C.L.J. 210 (N.W.T.}.

A confession induced by frlse statements of the offieer as to the
knowledge already obtained in regard to the alleged offenrce is not a free
and voluntary confeseion. 8o where an accused was eharged with stealing
& post latter, and had made admissions in presence of a detective and a
post office inspector, after the latter had said to him, *° There is no use your
denying it. Yon were seen taking the letters out of the box., You may as
well tell us what von did with them, a8 have it brought out in a eourt of
law,’’ and it wag admitted by the Crown that there was no evidence that
accused was seen faking letters, it was held that the evidence was innd-
misgible, not only because of the threat implied in the statement of the
indpactor, but becanse the admission had been improperly obtained by means
of a false statement by a person in anthority., R, v. MeDonald (1886},
32 C.L.J. 788 (per Reott, J., 8.C. N.W.T,).

When a statoment of one pecused of murder is indneced by words of a
police officer which, under all the eireumatances of the care, must give rise
to some fear or hope of fevour im the mind of the aceused, such statement
is not properly admitted in evidenca egaingt him. Bram v. United Htates,
(1898}, 18 8.C.R. (U.8.) 183. 1In that case, Bram was eonvicted of murder
on the high seas, Hig arrest was effected on the srrival of the vogsal at
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Halifax, and ke was taken to the office of a police detective, and stripped
and searched. In the eourse of the search, the detective said to him:
“ Bram, we are trying to umravel this horrible mystery; your position is
rather an awkward one. I have had Brown in this office, saud he made a
gtatement that he saw you do the murder.’”” Bram replied: ** He eould not
have seen me; where was he 7'’ The detective said: ** He states he was
at the wheel.”” Bram then said: ** Well, he could not see me from there,’?
The detective then said: ‘‘ Now, look here, Bram. I am satisfied that you
killed the captain, from all I have heard from Mr. Brown; but some of us
here think you ecould not have done all that erime alone, If you had an
accomplice, you should say so, snd not have the blame of this horrible erime
on your cwn shoulders.’” Bram replied; ‘' Well, I think-~and many others
on bosrd the ship think--that Brown is the murderer; but I don’t know any-
thing about i5."" Bram was extradited to the United States; and evidence
of the detective as to the above admissions having been admitted at the {rial,
the Supreme Conrt of the United States )ield that a new trial should be
granted, and that the alleged admissions were obtained by undue influence,
although the striet meaning of the detective’s words were neither to threaten
nor to promise,

There is mueh ecnfliet of suthority in England as to the admission of
statements made by a prisoner to a police officer In answer to the latter’s
enquiries. It was held by Mr. Justice Bmith in R. v. Gavin (1885), 15 Cox
Cr. Cas. 656, that when a prisoner is in eustody the police have no right to
ask him questions. The pame view was expressed by Cave, J., in K. v.
Male {1893), 17 Cox Cr. Cas. 688, in which he said that the law does pot
allow the jundge or jury to put questions in open court to & prisoner, and it
would be monstrous if it permitted a police officer, without anyone present
to eheeck him, to put a prisoner through an examination and then produee
the effeets of it against him, The police officer should keep his mouth shut
and his ears open, should listen and report, neither encouraging nor die-
couraging a statement, but putiing no questions. The same learned judge
ia nlao reported ss having stated at & nisi prius trial that he would exclude
all evidence obtained by a system of private interrogstion of accmsed per-
sonw by the police, and that he believed mogt of the judges egreed with his
opinion. 20 Montreal Legal News 272.

The opposite view iz, however, taken by Day, J., in B v. Brackenbury
{1893), 17 Cox Cr. Cas. 628, whers he admitted evidence of statements made
by the accused in angwer fo questions put by the police immediately prior
to the arrest, and expreseed his dissent from the deeision in RE. v, Gavin,
supre. See also R. v, Jarvis (1867), L.R. 1 C.C.R. 96, and H. v. Reeve
(1872}, L.R. 1 C.C.R. 362.

593 Evidence for the defence.—After the proceedings
required by section 591 are completed the accused shall be
asked if he wishes to call any witnesses.

2. Every witness called by the accused who testifies to any
fact relevant to the case shall be heard, and his deposition
ghall be taken in the same manner as the depositions of the wit-
nesses for the prosecution,

594. Discharge of accused.—When all the witnesses on
the part of the prosecution and the acensed have been heard,
the justice shall, if upon the whole of the evidence he is of
opinion that no sufficient case is made out to put the accused
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upon his trial, discharge him; and in such case any recogniz-
ances taken in respect of the charge shall become void, unless
some person is bound over to prosecute under the provisions
next hereinafter contained. R.8.C. e 174, s. 73.

Justices of the pence have mo power on a preliminary investigaliou
betore them of a charge of unlawtully wounding, to reduce the charge to
one of common assanlt, over which they would have summary jurisdietion.
B. v. Lee {1897), 2 Can. Cr. Cas, 233,

A eonvietion recorded by justices in such a case upon s plea of guilty to
the charge as redneed, is not u bar to an indietmens for unlawfully wounding,
based upon the same state of facts, and does not support & plen of autrefois
couviet, lhid,

In Lee’s casethe compluinant had objected to the charge being “‘reduced,’’
and the justices had therefore no summary jurisdietion in the matter, and
were bound to either dischurge the accused, if upen the whole of the
ovidence they were of opinion that no suffielent case was made out to put
thre acensed upon his trial (see. 584}, or commit him for trial by o warrant
of eommitment (Code form V., sched. 1) if they thought that the evidence
was suffielent ** to put the aceused on his frial.’’ See. 596,

395. Copy of depositions. —If the justice discharges the
accused, and the person preferring the charge desires to prefer
an indietment respecting the said charge, he may require the
justice to bind him over to prefer and prosecute such an indiet-
ment, and thereupon the justice shall take his recognizance to
prefer and proseente an indictment against the accused before
the court by which the accused would be tried if such justice
had committed him, and the justice shall deal with the recog-
nizance, information and depositions in the same way as if he
had committed the accused for trial.

2. Buch recognizance may be in the form U in schedule
one hereto, or to the like effect.

8. If the prosecutor so bound over at his own request does
not prefer and prosecute such an indictment, or if the grand
jury do not find a true bill, or if the accused 1s not convieted
upon the indictment so preferred, the prosecutor shall, if the
court so direct, pay to the accused person his costs, ineluding
the costs of his appearance on the preliminary inquiry. :

4, The court before which the indictment is to be tried or
4 judge thereof may in its or his discretion order that the prose-
cutor shall not be permitted to prefer any such indietment
antil he has given security for smeh costs to the satisfaction of
such court or judge. R.8.C. e. 174, 5. 80,
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Form U.— '

FORM OF RECOGNIZANCE WHERE THE PROSECUTOR REQUIRES
THE JUSTICOE TO BIND HIM OVER TO PEOSECUTE AFTER
THE CHARGE I8 DISMISSED,

Canada,
Province of s }
County of )

Whereas C. D. was charged before me upon the informa-
tion of E. F. that C. D. (state the charge), and upon the hear-
ing of the said charge I discharged the said C. D., and the
said E. F. desires to prefer an indictment against the said
C. D. respecting the said charge, and has required me to bind
him over to prefer such an indictment at (here describe the
next practicable sitting of the court by which the person dis-
charged would be tried if commitied),

The undersigned E. F. hereby binds himself to perform the
following obligation, that is to say, that he will prefer and
prosecute an indictment respecting the said charge against the
sald ¢ D. at (as above). And the said E. F. acknowledges
himself bound to forfeit to the Crown the sum of $

in ease he fails to perform the said obligation.
E F.

Taken before me.
' J. 8,
J.P., (Name of County.)

The person filling the offies of Commissioner of the Dominion Police has,
as aueh, no legal capacity to represent and act onbehalf of Her Majesty the
Queen, and in laying an information in which he designated himsel? as
such Commissioner of the Dominjon Police he acted ag a private individusl
and not &8 the legal representative of the Crown, although he declared that
he was aeting as such commissioner on behslf of Her Majeaty the Queen..
R.v. 8t. Louis (1897), 1 Can. Cr. Caa. 141 (Que,).

The accused having been discharged, and the commissioner having bound
himsalf by recognizance to prefer and prosseute an indictmen$ on thecharge
contained in his information, and the grand jury having thrown out the bilF
of indietment, the commissioner was held, under see, 595 of the Code, to
be personally liable for the ecostm incurred by the accused on the preliminary
inquiry and before the court of Queen’s Beneh.

An order made by the presiding judge of a eriminal superior eourt
awarding costs against the private prosecutor in respeet of an indietment
for assanlt on which the grand jurgfound no bill, is not subject to review
by or appeal fo the court en hane., R. v. Mosker (1899), 3 Can. Cr. Cas.
312; 32 N.8.R, 139, ’

Where the application for such an order has heen made on the last day
of the term of the eriminal conrt and judgment reserved thereon the order
may be legally made out of term nune pro tune as of the date of applica-
tion, the delay in such case being the aet of the eourt and not being due to
the neglect or fault of the applicant. Ibid. :

33—0BIM. CODE,
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396. Committal of accused for trial —If a justice
holding a preliminary inquiry thinks that the evidence is suffi-
cient to put the accused on his trial, he shall commit him for
trial by a warrant of commitment, which may he made in the
fOI'l‘,l} ' il; schedule one hereto, or to the like effect. R.S.C.
e. 174, 8. 78.

Form V.—
WARRANT OF COMMITMENT.
(Clanada,
Provines of ,
County of , }
To the constable of , and to the keeper of the
(co‘?mon gaol) at , In the said county
0 .

Whereas A. B. was this day charged before me, J. 8., one
of His Majesty’s justices of the peace in and for the said
county of , on the oath of C. D, of 5.
(farmer), and others, for that (&e., stating shortly the offence):
These are therefore to command you the said constable to
take the said A. B., and him safely to convey to the (common
goal) at aforesaid, and there to deliver him to
the keeper thereof, together with this precept: And I do hereby
command you the said keeper of the said (common gaol) to
receive the said A. B. into your custody in the said (common
geol), and there safely keep him until he shall be thence
delivered by due course of law.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.
J. 8. [smar.]

* J.P., (Name of County.)

When the accused is committed for trinl and ke offence is one of a
_publie nature, the prosecution is then ¢arried on by the Government, geting
through the Attorney-General or his substitutes; but where the offence is
not so mueh ngainst publie order as against the interest of a privete indi-
vidual, the management of the ease may be left in his hands as a private
proseeutor, although it still remains under the supervision of the law
officers of the Crown.

By the Act of Confederstion, the administration of justice in each of
the Provinees is entrusted to the Provineial Government, and it is therefore
the provineial law officers of the Crown whose duty it is to cenduct or
to supervise, as the ease may be, all eriminal prosecutions. R. v, 5t. Louis
(1897}, 1 Can. Cr. Cas. 141, 145 (Que.). -

Depositions taken hefore one magistrate should nct be considered by
another magistrate sufficient evidenes to commit a prisoner upon, without
having seen the demeanonr of the witnesses when they were giving their
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evidencs, and so being in a position to judge for himself of the truth of
their statements, Re Guerin, 16 Cox C.C. 506,

Committal for trigl.]—The phrase °‘committed to prison?’ does nob
necessarily mean ‘' received into prison,’” but, both in eommon parlance
and in legal phraseology, means *‘ when the order is made under which the
person is to be kept in prison.’’ Lord Blackburn in Mulline v. Burrey
{1882), 51 L.J., Q.B, 145, 149,

The word ‘‘ scommittal*’ signifies the act of the magistrate who issues the
warrant of eommittal, and not the set of the officer wha executes it by
delivering the person therein named into the custody of the gaoler. Mews
v. The Queen (1882), 8 App. Cas. 332, 344 (H.L.). .

Hee. 765 makes provision for the speedy trisl under Part LIV. with the
prisoner’s consent Lefore the '* County Court Judge's Criminal Court’? (see
see, T64) of any person ‘‘ committed to gacl for srial ’* on & charge of being
guilty of any of the offences whieh are mentioned in sec. 539 &8 being within
the jurizdietion of the Court of General Sessions, and for such purpose a
person who hag been bound over by & justice under sec. 601 and has either
been unable to find bail ot has been surrendered by his surefies and i in
eustody on sueh a eharge, or who is otherwise in custody awaiting trial on
sueh n charge, shall be deemed to be committed for trial. Sec. 765 {2,

5397. Copy of depositions,— Every one who has been com-
mitted for trial, whether he is bailed or not, may be entitled at
any time before the trial to have copies of the depositions, and
of his own statement, if any, from the officer who has the cus-
tody thereof, on payment of a reasonable sum, not to exceed
five cents for sach folio of one hundred words. R.R.C. c. 174,
8, T4.

Tha object of a statutory provision giving prisoners the right to a eopy
of the depositions is to enable them to know what they have to answer on
their trinl, and the magistrate should therefore take down g1l that took
Dlace before him with respeet to the charge. R. v. Grady {1836), 7 C. & P.
650; B. v. Thomas, 7 (!, & P. T18. :

298. Recognizances to prosecute or give evidence.—
When any one is committed for trial the justice holding the
preliminary inquiry may bind over to prosecute some person
willing to be so bound, and bind over every witness whose
deposition has been taken, and whose evidence in his opinion is
material, to give evidence at the court before which the aceused
is to be indieted. ' :

2. Every recognizance so entered into shall specify the
name and surname of the person emtering into it, his occupa-
tion or profession, if any, the place of his residence and the name
and number, if any, of the street in which it may be, and
whether he is owner or tenant thereof or a lodger therein,

8. Such recognizance may be either at the foot of the depo-
sition or separate therefrom, and may be in the form W, X or
Y in schedule one hereto, or to the like effect, and shall be
acknowledged by the person entering into the same, and be sub-
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scribed by the justice or one of the justices before whom it is
acknowledged.

4. Every such recognizance shall bind the person entering
into it to prosecute or give evidence (both or either ag the case
may be), before the court by which the accused shall be tried.

5. All such recognizances and all other recognizances taken
under this Aect shall be liable to be estreated in the same manner
ag any forfeited recognizance to appear is by law liable to be
estreated by the court before which the principal party thereto
was bound to appear. R.S.C. c. 174, ss. 756 and T6.

6. Whenever any person is bound by recognizance to give
evidence before a justice of the peace, or any criminal eourt,
in respeet of any offence nnder this Act, any justice of the
peace, if he sees fit, upon information being made in writing,
and on oath, that such person is about to abscond, or has
absconded, may issue his warrant for the arrest of such person;
and if such person is arrested any justice of the peace, upon
being satisfied that the ends of justice would otherwise he
defeated, may commit such person to prison until the time at
which he is bound by such recognizance to give evidence,
unless in the meantime he produces sufficient sureties; but any
person so arrested shall be entitled on demand to receive a copy
of the information upon which the warrant for his arrest was
isgued, 4849 V., 7,8 9.

Form W.—
RECOGNIZANCE TO PROSECUTE.
Canada,
Province of ;1
County of - ,
Be it remembered that on the day of )
in the year , O. D, of , in the
of , in the said eounty of \
(farmer), personally came before me , 4 justice of
the peace in and for the said county of , ?Lnd
acknowledged himself to owe to our Sovereign Lord the King,
his heirs and successors, the sum of , of good and lawful

current money of Canada; to be made and levied of his goods
and chattels, lands and tenements, to the use of our Sovereign
Tord the King, his heirs and succcssors, if the said C. D. fails
in the econdition endorsed (or hereunder written)

Taken and acknowledged the day and year first above men-
tioned at , before me.

J. 8.,
J.P., { Name of County.}
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CONDITION TO PROSECUTH.

The condition of the written ( or above) written recogniz-
ance is such that whereas one A. B, was this day charged before
me, J. 8., a justice of the peace within mentioned, for that
(dc., as in the caplion of the depositions) ; if, therefore, he, the
said C. D., appears at the court by which the said A. B. is or
shall be tried * and there duly prosecutes such charge, then the
said recognizance to be void, otherwise to stand in full foree and
virtue. : i

Form X.—
COGNIZANCE TO PROSECUTE AND GIVE EVIDENCE.

(Same as the last form, to the asterisk,* and then thus):
And there duly prosecute such charge against the said A. B.
for the offence aforesaid, and gives evidence thereon, as well
to the jurors, who shall then inquire into the said offence, as
. also to them who shall pass upon the trial of the said A. B,
then the said recognizance to be void, or else to stand in full
force and virtue.

Form Y.—

COGNIZANCE TO GIVE EVIDENCE,

(Same as the last form but one, to the asterish,* and then
thus) :—And there gives such evidence as he knows upon the
charge to be then and there preferred against the said A. B., for
the offence aforesaid, then the said recognizance to be void,
otherwise to remain in full force and virtue.

599. Witness refusing to be bound over.—Any wit-
ness who refuses to enter into or acknowledge any such recog-
nizance as aforesaid may be committed by the justice holding
the inquiry by a warrant in the form Z in schedule one hereto,
or to the like effect, to the prison for the place where the trial is
to be had, there to be kept until after the trial, or until the wit-
ness enters into such a recognizance as aforesaid before a justice
of the perce having jurisdietion in the place where the prison is
gituated: Provided that if the accused is afterwards dis
charged any justice having such juvisdiction may order any
such witness to be discharged by an order which may be in the
form AA in the said schedule, or to the like effect. R.S.C.
¢. 174, ss. 78 and 79.
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Form Z.— |

JOMMITMENT OF A WITNESS FOR REFURING TO ENTER INTO THE

RECOGNIZANCE.
Canada,
Province of ,
County of )

To all or any of the peace officers in the said county of ,
and to the keeper of the common gacl of the said
county of , at , in the said county
of . :

Whereas A. B. was lately charged before the undersigned
(name of the justice of the peace), a justice of the peace in a.d
for the said eounty of , for that (&e., as in the sune-
mons to the witness), and it having been made to appear to
(me) upon oath that E. F., of , was likely to give
material evidence for the prosecution, (I) duly issumed (my)

summons to the said E. F., requiring him to be and appear
. before (me) on , At or before such other justice
or justices of the peace as should then be there, to tesiify
what he knows concerning the sald charge so made against
the said A. B. as aforesaid; and the said E. F. now appearing
before (me) (or being brought before (me) by virtue of a war-
rant in that behalf to testify as aforesaid), has been now exam-
ined before (me) touching the premises, but being by (me)
required to enter into a recognizance conditioned to give evi-
dence against the said A. B., now refuses so to do: These
are, therefore, to command youw, the said peace officers, or any’
one of you, to take the said E. F. and him safely convey to
the common gaol at , in the county aforesaid, and
there deliver him to the said keeper thereof, together with
this precept: And T do hereby command you, the said keeper
of the said common gaol, to receive the said E. F. into your
custody in the seid common gaol, there to imprison and safely
keep him until after the {rial of the said A. B. for the offence
aforesaid, unless in the meantime the said E. F. duly enters
_ into such recognizance as aforesaid, in the sum of before
some one justice of the peace for the said county, conditioned
in the nzual form to appear at the court by which the said A. B.
is or shall be tried, and there to give evidence upon the charge
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which shall then and there be preferred against the said A. B,
for the offence aforesaid.

Given under my hand and seal this day of )
in the year , ab , in the county aforesaid.
J. 8., [sEa1.]

J.P., (Name of County. )
Form AA—

BUBSEQUENT ORDER TO DISCHARGE THE WITNESS.

Canada, ,
Provinee of g }
County of - ., ‘
To the keeper of the common gaol at , in the county
of , aforesaid. .
Whereas by (my) order dated the day of

(instant) reciting that A. B. was lately before then charged
before {me) for a certain offence therein mentioned, and that
E. F. having appeared before {me) and being examined as a
witness for the prosecution on that behalf, refused to enter
into recognizance to give evidence against the said A, B., and
I therefore thereby committed the said E. F. to your custody,
and required you safely to keep him until after the trial of the
said A. B. for the offence aforesaid, unless in the meantime
he shonld enter into such recognizance as aforesaid; and
whereas for want of sufficient evidence against the said A. B,
the said A. B. has not been committed or holden for bail for
the said offence, but on the contrary thereof has been sinece dis-
charged, and it is therefore not necessary that the said E. F.
ghould be detained longer in your custody: These are there-
fore to order and direct you, the said keeper, to discharge the
said E. F. out of your custody, as to the said commitment, and
suffer him to go at large.

Given under my hand and seal, this day of »
in the year , at , in the county aforesaid.
. J. 8. [smat.]

J. P., (Name of County.)

600, Transmission of documents.—The following docu-
ments shall, as soon as may be after the committal of the
accused, be transmited to the clerk or other proper officer of the
court by which the aceused is to be tried, that is fo say,
the information, if any, the depositions of the witnesses, the
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exhibits thereto, the statement of the accused, and all recogniz-
ances entered into, and also any depositions taken before a
coroner, if any such have been sent to the justice.

2. When any order changing the place of trial is made the
person obtaining it shall serve it, or an office copy of it, upon
the person then in possession of the said documents, who shall
thereupon transmit them and the indictment, if found, to the
officer of the court before which the trial is to take place. R.8.C.
e, 174, 8. T7.

It has been held by the Supreme Court of Nova Seotia that where the
aecused is admitted to bail under Cr. Code 601 without being commitied for
trial, the depositions need not be transmitted by the justiee, under sec. 600,
to the offieer of the court in which an indietment ia to be preferred. R. v.
James Gibeon (1836}, 3 Can. Cr. Cas. 451,

Bemble, an accused person may, upen a preliminary enquiry, waive the
preliminary examination inte the charge and coneent tc he commitied for
#rial without any depositions being taken; but as the ‘‘eharge’’ in the
County Judges’ Criminal Court must be prepared from the depositions (Cr.
Code 767), the accused, committed without depositions having been taken,
:_]%lg?d no right to elect to be tried at the County Judges’ Criminal Ceourt.

601. Rule as to bail.—When any person appears before
any justice charged with an indictable offence punishable by
" imprisonment or more than five years other than treason or an
offence punishable with death, or an offence under Part IV. of
this Act, and the evidence adduced is, in the opinion of such
justice, sufficient to put the accused on his trial, but does not
furnish sich a strong presumption of guilt as to warrant his
-committal for trial, the justice, jointly with some other justice,
‘may admit the accused to bail upon his procuring and produe-
“ing such surety or sureties ag, in the opinion of the two justices,
will be sufficient to insure his appearance at the time and place
when and where he ought to be tried for the offence; and there-
upon the two justices shall take the recognizances of the accused
:and his sureties, conditioned for his appearance at the time
and place of trial, and that he wdll then surrender and take his
~trial and not depart the court without leave; and in any case in
‘which the offence ecommited or suspected to have been com-
mitted is an offence punishable by imprisonment for a term
‘less than five years any one justice before whom the aceused
-appears may admit to bail in manner aforesaid, and such justice
-or justices may, in his or their diseretion, require such bail to
justify upon oath as to their sufficiency, which oath the said
‘jnstice or justices may administer; and in default of such per-
-son procuring suffieient bail, such jnstice or justices may com-



Parr XLV. PROCEDURE ON APPEARANCE, [§601] 521

mit him to prison, there to be kept until delivered according to
law.

2. The recognizance mentioned in this section shall be in
the form. BB in schedule one to this Act. R.5.C. e, 174, 5. 81.

: { Amendment of 1900.)

3. Where the offence i3 one triable by the Court of General
or Quarter Sessions of the Peace and the justice is of opinion
that it may bettér or more conveniently be so tried, the condi-
tion of the recognizance may be for the appearance of the
accused at the next sittings of that court, notwithstanding that
a sittings of a superior court of criminal jurisdietion capable
of trying the offence intervenes.

Form BB.—(4s amended 1900.)

RECOGNIZANCE OF BAIL.

Canada,
Provines of ,}
County of s
Be it remembered that on the day of , in
the year , A. B, of (labourer) L. M., of
, (grocer), and N. O., of , (bufcher}, person-
ally came before (us) the undersigned, (fwo) justices of the
peace for the county of , and severally acknowledged

themselves to owe to our Sovereign Lord the King, his heirs
and suecessors, the several sums following, that is to say: the
said A. B. the sum of , and the said L. M. and N. O.
the sum of , each, of good and lawful eurrent money
of Canada, to be made and levied of their several goods and
chattels, land and temements respectively, to the use of our
said Sovereign Lord the King, his heirs and successors, if he,
the said A. B., fails in the condition endorsed (or hereunder
written).
Taken and acknowledged the day and year first above men-
tioned, at before us.
J. 8,
J. N,
J.P., { Name of County.)
The condition of the within (or above written recogniz-
ance, is sunch that whereas the said A. B. was this day charged
before (us), the justices within mentioned for that (efc., as
in the warrant) ; if, therefore, the said A. B. appears at the
next superior court of criminal jurisdietion {or courtof gen-



522 [§ 602] CriminaL CobE,

eral or quarter sessions of the peace) to be holden in and for
the county of » and there surrenders himself into the
custody of the keeper of the common gaol (or lock-up house)
there, and pleads to such indictment as may be found against
him by the grand jury, for in and respect to the charge afore-
said, and takes his trial upon the same, and does not depart
the sald court without leave, then the said recogmzance to be
void, otherwise to stand in full force and virtue.

Before the addition of the third sub-section in 1900, it was doubtful
whether the procedure thereby adopted eculd formerly be followed, and as a
eonsequencse petty cases were frequently sent to the Assizes which might
very well be tried by the Sessions.

To deny or obstruct a party from being bailed where that security ought
to be sceepted and has been actually tendered is an offence punishable by
indietment as well as by action at law. Peterszdorff on Bail, 513,

Where the accused was gommitted for trial, and bail taken for his appear-
ance at the next gittings of a court of competent jurisdietion, but he was not
oalled at that sittings, but at the next following, when he failed to appear,
it was held that an estreat of the bail was invalid. Re Cohen’s Bail (1896),
32 C.L.J. 412 {Armour, C.J., Faleonbridge and Streef, JJ.).

A defendant charged with offering money to a person to swear that A.,
B. or C. gave him a certain sum of money to vote for n candidate at an
alestion, was admitted to bail and the recognizance taken by ene justice of
the peace. It was held that the offonce was not an attempt to cominit the
erime of subornation of perjury, but something less, being an incitement to

- give false evidence or particular evidence regardless of its truth or false-
hood, and was n misdemeanonr at common law, and that the recognizance
was properly taken by one justive, who hed power to admit the eceused fo
bail at commeon law, and thet section 601 of the Code did not apply. R. v.
Cole {100B}, 38 C. L J, 266 (Ont.).

The commen law jurisdiction as to crime is still operative, notwith-
standing the Code, and even in cases provided for by the Code, unless there
is such repngnaney ag to give prevalenee to the later law. Ibid.

See also mote to sees, 600 and 603,

602. Bail after committal.—In case of any offence
other than treason or an offence punishable with death, or an
offence under Part IV. of this Aect, where the accused has been
finaily committed as herein provided, any judge of any superior
or county court, having jurisdiction in the distriet or county
within the limits of which the accused is confined, may, in his
diseretion, on application made to him for that purpose, order
the accused to be admitted fo bail on entering into recognizance
with sufficient sureties hefore two justices, in such amocunt as
the judge directs, and therenpon the justices shall issue a
warrant of deliverance as hereinafter provided, und shall attach
thereto the order of the judge directing the admitting of the
accused to bail.

2. Such warrant of deliverance shall be in the form CC in
schedule one to this Act R.8.C. ¢ 174, s. 82.
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Forx CC.—(4s amended 1900.) '

WARRANT OF DELIVERAKUE ON BAIL BEING GIVEN FOR A
PRISONER ALREADY COMMITTED,

Oanada,
County of ,
Provinece of s }
To the keeper of the common gaol of the county of

at , in the said county.

Whereas A, B., late of , (labourer), has before {us)

(fwo) justices of the peace in and for the said county of

, entered into his own recognizance, and found sufficient
sureties for his appearance at the next superior court of crim-
inal jurisdiction (or court of gemeral or quarter sessions of
the peace), to be holden in and for the said county of ,
to answer our Sovereign Lord the King, for that (efc., as n
the commitment), for which he was taken and committed to
your said eommon gaol: Thess are, therefore, to command you,
in His Majesty’s name, that if the said A. B. remains in your
custody, in the said eommon gaol for the said eause, and for
no other, you shall forthwith suffer him to go at large.

Given under our hands and seals, this day of ,
in the year , &t , in the county aforesaid.
J. 8., [sEan.]
J. N., [smaL.]

J. P., (Name of County.)

The eld courts of Oyer and Terminer and (GGeneral Gacl Delivery have
been done away with in most of the provineces, The amendment congsists
in the substitution of the expression '‘superior court of eriminal jurigdie-
tion !? for the words *f court of oyer and terminer or general gaol delivery’’
which were used in the old forms BB. and CC.

603. Bail by Superior Court.—No judge of a County
Court or justices shall admit any person to bail accused of
treason or an offence punishable with death, or an offence
under Part IV. of this Act, nor shall any such person be admit-
ted to bail, except by order of a superior court of Crim-
inal jurisdiction for the Province in which the accused stands
eommitted, or of one of the judges thereof, or, in the Province
of Quebee, by order of a judge of the Court of King’s Bench
or Superior Court. R.S.C. c. 174, 5. 883,

Bee note to sec. 604,



