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CORRIGENDA.

page 512—for ‘‘Copy of depositiona’’ (side heading to section 595) read
‘* Recognizanee to proseoute’’ '

page 625—Inaert ‘‘ Amendment of 1800 *’ above sec. 702

page 711—Ie line 1 of see. 832, for ‘*Court by which any judge’’ read
‘* Court by which and any judge.'’

page Tdd—strike ont the seventh line from foot of page ‘' Crim. Code ane
hundred and twenty-three,’?

page 789—for ‘R, v. Hensll ’* read *' R. v. Horrell



'THE CANADIAN CRIMINAL CODE,

AND THE

LAW OF CRIMINAL EVIDENCE

APPLICABLE THERETO.

THE CRIMINAL CODE, 1892

(Statutes of Canada, 55-56 Viet., Chap. 29) and amending -
Aects 1893 to 1901, inclusive.

HER Majesty, by and with the advice and consent of the
Senate and Houwse of Commons of Canada, enacts as
followg:—

[N.B.—Where in the original Act passed in the reign of Her late Majesty,
Queen Vietoria, reference was made to  Her Majesty,” the text is now

o n

. printed * His Majesty,” ond the word **King’s " substituted for ** Queen 5, ate, ]

TITLE I.
INTRODUCTORY PROVISIONS.

PART I

PRELIMINARY.
SECT.
1. Short title.
2. Commencement of Act.
3. Ewplanation of terms.
4. Meaning of expressions in other Acts retained.
5. Offence against stututes of England, Great Britain or the
United Kingdom.
6. Consequences of commilling offence.

1. Short Title.—This Act may be cited for all purposes
as The Criminal Code, 1802,
Sub-divisions of Code.]—The arrangement of titles in this Code is as
follows:—

TrrLe 1. Introdnetory provisions; II. Offences against public order,
internal and external; III. Offences aifecting the administration of law and

1—¢RIM, CODE.
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justice; IV, Offences against religion, morals and public convenience;

- ¥, Offences agsinst the person and reputation; VI, Offerices agaiust the
rights of property and rights arising out of contracts, and offences conneeted
with trade; VII. Procedure; VIIL Proccedingsafter convietion; 1X. Actions
against persons administering the eriminal law; X, Repeal, ete. There are
two schadules to she Code, the first containing the Forms, and the second a

- Table of Acets repealed by the Code (see under see. 981). The Code Forms
are in this treatise set forth under the respective sections to which they
refer. There ig also an appendix of Acte and parts of Aeis which are not
affected by the Code. Bee under see. 983 (3).

Legislative power.]—Section 91 of the British North Americs Aet, 1867,
embodying the Canadian Constitution, provides that it shall belawful for the
Dominion Parliament to make laws for the peace, order, and good government
of Canada, in relation to all matters not coming within the elasses of subjects
thereby rssigned exelusively to the Legislatures of the provinees; and *' for
greater certainty, but not 8o as to restriet the generality of the foregoing
termas,’! it iz thereby declared that (notwithstanding anything in that Aet)
the exelusive legislstive authority of the Parliament of Canads extends to
all matters soming within certain classes of subjeets enumerated, amongst
whick is: (27) The Criminal Law, exeept the constitution of eourts of
eriminal jurisdietion, but ineluding the procedure in eriminal matters.

Hection 92 of the same statute provides that in each province the Legis-
lature may exclnsively malke laws in refation to matters coming within certain
“other classes of subjects therein enumerated, amongst which is ineluded the
following: (14) The administration of justice in the proviuee, ineluding the
constitution, maintenance, and organization of provimeial courts, both ot
eivil snd of criminal jurisdietion, and ineluding procedure in civil matters
in those courts. : :

This latter power has been hald to include the power of giving jurisdie-
tion to the provineial courts and to impliedly inelude the power of enlarging,
altering, amending and diminishing the jurisdiction of such courts. R.v.
Levinger (1892), 22 O.R, 400 {Q.B.D.). But in R.v. Boucher (1879},
Cassels 8.0, Dig. 181, Henry, J. of the Sepreme Court of Canada, held that
to merely add to the existing dnties or functions df & police magistrate does
not interfere with the eonstitution, maintenance or organization of the
court, even if such office can be called a *'Court’’ within the mesning of
gec. 87 of the B.N.A, Act, which he doubted. And in R. v, Toland (1892),
23 @.R. 505, it was held that an Ontario Statute (sec. 2 of 53 Viet,, ch. 18},
which authorized police magistrates to try and conviet persens eharged with
forgery was ultra vires of the Provimeial Legislature; per MaeMahon, J.
Enforcing the law against a person charged with the commission of a erime
is by the ‘‘trial”’ of the offender and his punishment for the offence, The
trial iz not conneeted with the constitntion, maintenanee or organization of
a court but is a eriminal procedure. Ibid.

The whole domain of erime and criminal procedurs is the exclusive
property of the Daminion Parliament, and to allow the parliament of a
provinee to declare that an Act which, by the gemeral law, is a erime,
triable and punishable as a erime with the ordinary safeguards of the con-
stitution affecting proeedure as to crime, shall be gomething other than or
less than & crime, and 8o friable before and punishable by magistrates as if
not a erime, would be destructive of the checks provided by the general
law for the constitutional liberty of the subject. R. v, Lawrence (1878), 43
U.C.Q.B. 164, 175, per Harrison, C. J. .

But there ave many acts not being erimes which are triable before and
punishable by magistrates, whieh, althongh called offences, are not erimes,
and which by the proper legislative authority may be made the subjeet of
summary magisterial jurisdietion, either with or without appeal; but thees
are not tc be mistaken for aets in themselves erimes, and the subjeet of
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indictment, and of conviction under indictment, sither ai the common law
or by statute, Buch acts as these may by the Provincial Legislature he
made fhe subject of punishment by fine, penalty or imprisenment, when
this is done for the purpose of enforeing any law of the province made in
relation to any matter coming within any of the elasses of subjecte ex-
clusively mssigned fo the Provineisl Legislatures. One of the subjects
oxolusively assigned to the Provineial Legislaturea is the right to make
‘laws as to ‘* shop, saloon, tavern, auctioneer and other licenrex, in order to
the raising of a revenue for provineial, local, or municipal purposes.’’ Ibid,

The passing of s provineial statute, within the powers of the Legislature,
cannot in any wise take away from Parliament the right to legirlate re-
specting the same matiers, and to prohibis them and to enforee the pro-
hibition by sueh punishment by way of fine or imprisonment as may be
deemed best; or to draw into the domain of eriminal law an aect whick hag
hitherto been punishsble only under a provineisl statute. Per Rose, J., in
R. v. Stone (1892), 23 O.R. 46, following R. v, Wason, 17 A.R. 221, and
R. Hart, 20 O, R, 611. o

A provineial statute relating to eziminal law passed before Confederation
bhecomesn as to that provinee a part of the eriminal law of Canada, and is
subject to repeal or amendment by a Dominion Statute only. R. v,Halifax
Electrie Tramway Co. (1898}, 1 Can. Cf, Cas. 424 (N.8.).

If it ‘appears that provineial legislation degls with publie wrongs and
imposes penalties in respeet thereof for the enforcement of which all
eitizens should have an equal interest as distinguished from ensctments
passed for the proteetion of & particular class or the regulation of the
dealings or business of & certain class, as for example hetween master and
servant, such legislation a8 to publie wrongs is within the exelusive ‘Juria-
dietion of the Dominipn Parliament, although similar legislation as applied
to various eclasses only and not to the public generally would be within
Provineial jurisdiction as dealing with *‘ eivil rights.”’ Inhid.

The Puarliament of Canada has not the power to give to a provineial
court & jurisdietion whieh is not within the seope of such court’s powers ag
established by the Provineial Legislature. Ex p. Flansgan (1829}, 6 Can.
Cr. Cas.' 82 (N.B,). Nor can it take away from the provincial courts the
powers to try eriminal eases given to them by Provineial Lepislation. R.v.
Wright, 5 Can. Cr, Cas. 85 (N.B.). .

2. Commencement of Act.—This Act shall come into
force on the first day of July, 1898, '

The royal assent waz given to this Aet on the $th day of July, 1892,

The several Acts set out in sched. II. (under sec, B81) were from and
after the 1st day of July, 1883, when the Code eame into operation, repealed
to the extent stated in such seheduls.

By an amendment of 1893 (56 Viet., eh. 32) it wasdeclared that the pro-
visions of this Aet, i. e. the Code, which relate to proscedure shall apply to
ail proseéutions sommenced on or after the day upon which this Aet comes
into foree, in relation te any offence whensoever committed. The proceed-
ings in respect of any proseention commensed before the said date otherwice
than under the Bummary Convietiona Aet, shall, up to the time of commit-
tal for trial, be eontinued as if this Aet hed not been passed, and after
committal for frial shall be subject to all the provisions of this Aet relating
to procedure so far as the same are applieable thereto. The proeeedings in
respect of any prosecutions commenced before the said day, under the Sum-
mary Convictions Act, shall be continued and earried on as if this Act had
not heen passed. Although the Code was in foree at the date of the prose-
cution and the execution of an impeached agreement, if it was not in fores



4 [§3] © CraMiNAL CODE.

when the alleged eriminal aets were committed it does not apply., Major v.
MeCraney (1898), 2 Can. Cr. Cas, 547, 558 (8.C. Can.).

Section 754 declared that the practice and procedure in all eriminal cazes
and mafters in the High Court of Justice of Ontarie, which are not provided
for in the Code, shall remain as heretofore.

3. Interpretation.—In this Act the following expressions
have the meanings assigned to them in this section unless the
context requires otherwise :

{@.) The expression “any Aet,” or “any other Act,” includes
any Act passed or to be passed by the Parliament of Canada,
or any Act passed by the legislature of the late province of
Canada, or passed or-to be passed by the legislature of any
province of Canada, or passed by the legislature of any province
included in Canada hefore it was included therein. R.8.C. e
174, 8. 2 (a).

By the Interpretation Aet R.8.C, 1886, ¢h. 1, see, 2, that Aet and every
prOVlﬁlOn thereof ia to extend and apply to ever}' Act of the Parliament of
Canads ‘‘now or hereafter passed’' except in so far ag the provision is
inconsistent with the intent and object of such Aot, or the interpretation
which such provisions would give to any word, expresaion or clause is
ineonsistent with the eonfext, and except in so far as any provieion thereof
ig in any sueh Act deelared not applicable thereto.

The interpretation of all statutes (especially penal ones) sheuld be
highly favourable to personsl liberty; Henderson v, 8herborne, 2 M. & W.
© 239; and where anequivoesl word or ambignous sentencs lsaves a reasonable
doubt of its meaning, which the canone of interpretation fail te solve, the
benefit of the doubt should be given to the subject, and against the Legis-
lature which has failed to explain iteelf, Nichelson v. Fields, 31 L.J. Exsh.
235; Foley v. Fleteher, 28 L.J, Exch, 106; Seott v. Morley, 57 L.J.Q.B.
45 (C A.}; R.v. Wirth, 1 Can, Cr. Cas. 231 (BC)

(b.) The expression “ Attorney-General” means the Attorney-
General or Solicitor-General of any province in Canada in
which any proceedings are taken under this Act, and, with
respect to the North-West Territories and the district of Kee-
watin, the Attorney-General of Canada. R.8.C. e 150, 5. 2 (a).

{¢.) The expression “ banker” includes any director of any
incorporated bank or banking company. R.S.C. c. 164, s 2 (g).

(d.) The expression “ cattle,” includes any horse, mule, ass,
swine, sheep or goat, as well as any neat cattle or animal of
the bovine speeies, and by whatever technical or familiar name
known, and shall apply to one animal as well as to many.
RSC. e 172,58 1.

(Amendments of 1895 and 1300).

(e.) The expression “Court of Appeal” includes the following

eourts. R.8.C. c 174, 8 2 ().

(1.} In the province of Ontario, the Court of Appeal for
Ontario;
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(ii.) In the province of Quebec, the Court of King's
Bench, appeal side;

(iii.} In the provinces of Nova Secotia, New Brunswick and
British Columbia, and in the North-West Territories, the
Supreme Court in bane ; ' '

(iv.) In the province of Prince Edward Island, the
Supreme Court of Judieature :

{v.) In the province of Manitoba, the Court of King’s
Beneh ;

(/) The expression *distriet, county or place” includes any
division of any provinee of Canada for purposes relative to
the administration of justice in eriminal cases. R.8.C. ¢ 174,

8. 2(f).

The expression ** distriet ’* or *‘ county’’ as vsed in Part LVIII, relating
to sumimary convictions is by sec. 839 declared to inelude any territorial or
jundieial division or place in and for which there is such judge, justice,
Jusiice’s court, officer or prison as is mentioned in the sontext.

(9-) The expression “document of title to goods” includes
any hill of lading, India warrant, dock warrant, warehouse-
keeper’s certificate, warrant or order for the delivery or transfer
of any goods or valuable thing, bought and sold note, or any
other document used in the ordinary course of business as
proof of the possession or control of goods, authorizing, or
purporting to authorize, either by endorsement or by delivery,
the possessor of such document to transfer or receive any
goods thereby represented or therein mentioned or referred to.
RS.C. ¢ 164, 5. 2 (a).

(A.) The expression “document of title to lands” inecludes
any deed, map, paper or parchment written or printed, or partly
written and partly printed, being or containing evidence of the
title, or any part of the title, to any real property, or to any
interest in any real property, or any notarial or registrar’s
copy therecf, or any duplicate instrument, memorial, certificate
or document authorized or required by any law in force in any
part of Canada respecting registration of titles, and relating to
such title. R.8.C. c. 164, 5. 2 (b).

(t.) The expression “explosive substance” includes any
materials for making an explosive substance; also any appa-
ratus, machine, implement or materials used, or intended to be
used, or adapted for causing, or aiding in causing, any explosion
in or with any explosive substance; and also any part of any
such apparatus, machine or implement; R.8.C.c. 150, 5. 2 (b).

(7.} Finding the indictment includes also exhibiting an
information and making a presentment. R.S8.C.c 174, s. 2 (d).
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(k) Having in one’s possession, includes not only having in
one's own personal possession, but also knowingly—

(i} having in the aectnal possession or custody of any
other person; and

(ii.) having in any place (whether belonging to or occupied
by one's self or not) for the use or benefit of one’s self or of
any other person. R.8.C. c. 164, 5. 2 (1); c. 165,5. 2; c. 167,
8 2; ¢ 171, 8 8; 50.51 Viet,, c. 45, 8. 2 (e).

(Amendment of 1893).

If there are two or more persons, any one or more of whom,
with the knowledge and consent of the rest, have any thing in
his or their custody or possession, it shall be deemed and taken
to be in the custody and possession of each and all of them.

(£.) The expressions “ indictment” and “count,” respectively,
inelude information and presentment as well as indictment, and
also any plea, replication or other pleading, and any record.
RS.C. e 174,58 2 (e).

(m.) The expression “intoxicating liquor” means and in-
cludes any alcoholic, spirituous, vinous, fermented or other
intoxicating liquor, or any mixed liquor a part of which is
gpirituous or vinous, fermented or otherwise intoxicating. R.S.C.
e, 151, 8. 1 {d).

(n.) The expression “justice ” means a justice of the peace,
and includes two or more justices, if two or more justices act or
have jurisdiction, and also any person having the power or’
authority of two or more justices of the peace. R.8.C.e. 174,
8 2 (b).

The loeal Government of the Provinee of New Brunswick has under
32 Viet., ch. 92, poewsr to appoint Justices of the Peace, that Aet baving
received the mssent of the Gtovernor-General on 20th Aungust, 1869, under

tite 9Uth see. of the British North Ameries Aet. Ex parte Willlamson (18843,
24 N.B.R. 65 (following Ganong v. Bayley, 1 P. & B. 324).

(0.) The expression “loaded arms” includes any gun, pistol
or other arm loaded with gunpowder, or other explosive sub-
stance, and ball, shot, slug or other destructive material, or
charged with compressed air and ball, shot, slug or other
destruetive material.

{0-1.) The expression “military law” includes the Militia
Act and any orders, rules and regulations made thereunder, the
King’s Regulations and Orders for the Army; any Act of the
United Kingdom or other law applying to His Majesty’'s troops
in Canada, and all other orders, rules and regulations of what-
ever nature or kind soever to which His Majesty’s troops in
Canada are subject.
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(p.) The expression “municipality” includes the corporation
of any city, town, village, county, township, parish or other
territorial or loeal division of any province of Canada, the
inhabitants whereof are incorporated or have the right of
holding property for any purpose. R.S.C.c. 164,58 2 ().

{p-1.) In the sections of this Act relating to defamatory
libel the word “newspaper ” shall mean any paper, magazine or
periodical containing public news, intelligence or oceurrences, or
any remarks or observations thereon, printed for sale and
published periodically, or in parts or numbers, at intervals not
exceeding thirty-one days between the publication of any two
such papers, parts or numbers, and also any paper, magazine or
periodical printed in order to be dispersed and made public,
weekly or oftener, or at intervals not exceeding thirty-one days,
and containing only or principally advertisements. '

(g.) The expression “night” or “night time” means the
interval between nine o’clock in the afterncon and six o'clock
in the forenoon of the following day, and the expression “day”
or “day time” includes the interval between six o’elock in the
forenoon and nine o’cloek in the afternoon of the same day.

() The expression “offensive weapon” includes any gun
or other firearm, or air-gun, or any part thereof, or any sword,
sword-blade, bayonet, pike, pike-head, spear, spear-head, dirk,
dagger, knife, or other instrument intended for cutting or
stabbing, or any metal knuckles, or other deadly or dangerous
weapon, and any instrument or thing infended to be used as a
weapon, and all ammunition which may be used with or for
any weapon. R.8.C.c 151,81 (¢).

(.} The expression “peace officer” includes a mayor,
warden, reeve, sheriff, deputy sheriff, sheriff’s officer, and jus-
tice of the peace, and also the warden, keeper or guard of a
-penitentiary and the gaoler or keeper of any prison, and any
police officer, police constable, bailiff, constable or other person
employed for the preservation and maintenance of the public
peace, or for the service or execution of eivil process.

(t) The expressions “person,” “owner,” and other expres-
sions of the same kind include His Majesty and all publie
bodies, bedies corporate, societies, companies and inhabitants of
counties, parishes, municipalities or other districts in relation to
such acts and things as they are capable of, doing and owning
regpectively. ) :

A corporation is not subject to indietment upon a charge of any erime
the essence of which is either personal eriminal intent or such a degree of

negligence as amounts to a wilful ineurring of the risk of causing injury o
others. R. v. Great West Laundry Co, {1800}, 3 Can. Cr. Cas. 514 (Man.).
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{w.) The expression “prison” includes any penitentiary.
common gaol, public or reformatory prison, lock-up, guard
room or other place in which persons charged with the com-
mission of offences are usually kept or detained in custody.

(v.) The expression “property” includes: R.8.C. e¢. 164,
B 2 (e)

(i.) every kind of real and personal property, and all
deeds and instruments relating to or evidencing the title or
right to any property, or giving a right to recover or receive
any money or goods;

(11) not only such property as was 0r1gma]1y in the
possession or under the control of any person, but also any
property into or for which the same has heen converted or
exchanged and anything aequired by such conversion or
exchange, whether immediately or otherwise;

(iii.) Any postal card, postage stamp or other stamp issued
or prepared for issue by the authority of the Parliament
of Canada, or of the legislature of any province of Canada,
for the payment to the Crown or any corporate body of any
fee, rate or duty, and whether still in the possession of the
Crown or of any person or corporation; and such postal
card or stamp shall be held to be a chattel, and to be equal
in value to the amount of the postage, rate or duty
expressed on its face in words or figures or both.

The phrase in Code ses, 205 (b} ag to ]otterles, is ** disposing of any
property,’’ and the clause of interpretation as to *‘ property *’ simply states
thet it ineludes *f every kind of real and personal property.’’ The property
need not be ‘‘ gpecific property,” for it would be an easy evasion if the
statute ecould be got rid of by designating no partieular thing, although the
winner would be able to exercigse hiz choice smong the available prizes
offered. Taylor v. Bmetten, 11 @.B.D. at p. 212; K. v. Lorrain (1806}, 2
Cau. Cr. Cas. 144, i

(w.) The expression “publie officer” includes any inland
revenue or customs officer, officer of the army, navy, marine,”
militia, North-West mounted police, or other officer engaged in

enforeing the laws relating to the revenue, eustoms, trade or
" navigation of Canada.

The nets of a de faeto officer, assuming to exercise the funetions of an
office to which he has no legal title, are, az regards all persons but the
holder of the legal title, legnl and binding. O’Neil v. Attorney-General
(1896), 1 Can, Cr. Cas. 302 (5.C. Can.).

An officer de facto is *’ one who has the reputation of being the offieer
he assumes to be, and yet is not & good officer in point of law.’’ R. v. Bed-
ford Level, 8 East 356, per Lord Ellenborough; Parker v, Kett, 1 Ld. Raym.
658; 12 Mod, 467.

The dirtinetion between an officer de jure nnd an officer de facto Is, that
an officer de jure iz one who has the lawful right or title without the posses-
ston of the office, while an officer de facto has the possesswn_and performsa
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the duties under the ealour of right without being actually gualified in taw so
to act. 19 Am. & Eag. Encye. of Law, 394,

The acts of a justice of the peare, duly commissioned, but who hos not
qualified by taking the preseribed oath, or who has not the property quali-
eation without which he is prohibited by statute from aeting and is declared
to be inespable of ** being a justice,”’ are sustained as valid if done in &
judieisl eharseter, and sufficient effect is given to the statute by considering
it as penal upon the party acting; and therefore persons seizing goods under
a warrant of distress, signed by a justice who had not taken the oathe
required, are not jrespassers beesuse of the defect. Margate Pier v. Hafi~
nam (1819}, 3 B, & Ald, 266.

It is a genersl presumpiion of law that a person scting in a publie
capacity ig duly authorized to doso. R. v. Jones, 2 Camp. 131; Gordon’s
case (1789), 1 Leach’s Crown Cases 581; Berryman v, Wise, ¢ T.R. 366; but
sueh presumption only stands till the contrary is proved. R. v, Verelst
(1813), 3 Camp. 431, :

(@.) The expression “shipwrecked person” includes any
person belonging to, on board of or having quitted any vessel
wrecked, stranded, or in distress at any place in Canada. R.S.C.
¢ 81,5 2(h).

( Amendment of 1900.)

(y.) The expression “ Superior Court of Criminal Jurisdic-
tion means and includes the following courts:

(i) In the province of Ontario, the High Court of Justice
for Ontario; :

(ii.) In the provinee of Quebee, the Court of King's
Bench ;

(iii.) In the provinces of Nova Scotia, New Brunswick
and British Columbia, and in the North-West Territories,
the Supreme Court ;

(iv.) In the province of Prince Edward Island, the
Supreme Court of Judicature ;

(v.) In the province of Manitoba, the Court of King's
Bench (Crown side). '

A Provineial Legislature has no jurisdiction to confer upon s single
" judge, concurrently or otherwire, the power to determine matters srising

under the Criminel Code, as to which the full sonrt was formerly the proper
forum. R. v, Beale {1896}, 1 Can, Cr. Cas. 235 (Man.), -

In Ontario the jurisdietion to quash convietions was at the time of the
pasgsing of the Ontaric Judieature Aet in the Courts of Queen’s Beneh and
Common Pleas respectively, and was exercised and exereizeabls by them
respeetively sitting in term; the courts or divisions of the High Court of
Juastice meniioned in sub-see. 3 of see. 3 of the Judicature Act can respec-
tively exercise all the jurisdietion of the High Court of Justice in the name
of the High Court of Justiee; the sittings of these respective courts or
divisions are analogous to and represent the sitlings of the former courts
of common lgw in term. R. v, Beemer {1888), 15 O.R. 266.

(2.) The expression “territorial division” includes any
county, union of counties, township, city, town, parish or other
Judicial division or place to which the context applies. R.S.C.
c. 174,82 (g).
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(aa.) The expression *testamentary instrument” includes
any will, codicil, or other testamentary writing or appointment,
as well during the life of the testator whose testamentary dis-
position it purports to be as after his death, whether the same
relates to real or personal property, or both. R.S.C. c. 164,
g 2 (i) -

(bb.) The expression “trustee” means a trustee on some
express trust created by some deed, will or instrument in writ-
ing, or by parol, or otherwise, and includes the heir or personal
representative of any such trustee, and every other person upon

_or to whom the duty of such trust has devolved or come,
whether by appointment of a court or otherwise, and also an
executor and administrator, and an official manager, assignee,
liguidator or other like officer acting under any Act relating to
joint stock companies, bankruptey or insolvency, and any
person who is, by the law of the provinee of Quebec an
“ administratewr” or fidéivommissaire”; and the expression
“ trust ” includes whatever is by that law an ““ administration ™
or “ fidéicommission.” R.8.C.c. 164, 8. 2 (c).

{cc.) The expression “ valuable security " includes any order,
exchequer acquittance or other security entitling or evidencing
~ the title of any person to any share or interest in any public
stock or fund, whether of Canada or of any province thereof, or
of the United Kingdom, or of Great Britain or Ireland, or any
British eolony or possession, or of any foreign state, or in any
fund of any body corporate, company or society, whether within
Canada or the United Kingdom, or any British colony or pos-
session, or in any foreign state or country, or to any deposit in
any savings bank or other bank, and also includes any deben-
ture, deed, bond, bill, note, warrant, order or other security for
money or for payment of money, whether of Canada or of any
province thereof, or of the United Kingdom, or of any British
colony or possession, or of any foreign state, and any document
of title to lands or goods as hereinbefore defined wheresoever
such lands or goods are situate, and any stamp or writing
which secures or evidences title to or interest in any chattel
personal, or any release, receipt, discharge or other instrument,
evidencing payment of money, or the delivery of any chattel .
personal ; and every such valuable security shall, where valueis
material, be deemed to be of value equal to that of such unsat-
isfied money, chattel personal, share, interest or deposit, for the
securing or payment of which, or delivery or transfer or sale of
which, or for the entitling or evidencing title to which, such
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valuable security is applicable, or to that of sueh money or
chattel personal, the payment or delivery of which is evidenced
by such valnable security. 53 V, ¢, 37, s, 20.

It was tormerly held that the term *‘ valuable gecurity ’’ meant a valu-
able security to the person who parted with it on the false pretence, and
that the indueing a person to execute a mortgage on his own property was
therefére not obtaining a ‘‘valuable security,” R. v. Brady (1866), 26
U.C.Q.B. 13; R. v, Danger, 3 Jur. N.8. 100; but the present definition
expressly ineludes any deed, bond, ete., which evideneces title.

Defendant was indicted for forging an order for the payment of money,
the order being in the following words: ‘‘John Me¢Lean, tailor, please give
M. A. 8. (defendant) to the amount of $3.50 and by deing you will oblige
me, A, MeP.”” Tt was proved that the signature A, MeP. was forged by
the prigoner, and prisoner was convieted and seutenced. It was held that
this was &n order for the parment of monsy, avd not a mere request, and
the eonviction was affirmed, R. v.Bteel {1863}, 13 U.C.C.P. 619 {following
R. v. Tuke {1858}, 17 U.C.Q.B, 208),

The true eriterion as to whether & dcoument is an order for payment of
money or cnly a request, is, whether, if the instrument were genuine, and
the person to whom it was direeted paid it, he could recover the amount
. from the party by whom the order was given, or charge it to him, for if such
be the case it is an order. R.v. Carter, 1 Cox 172; R. v. Ferguson, 1 Cox
241; R. v. Dawson, 3 Cox 220; R. v. Vivian, 1 Den. C.C, 35.

(dd.) The expression “wreck” includes the cargo, stores
and tackle of any vessel and all parts of a vessel separated
therefromn, and also the property of shipwrecked persons.

(ge.) The expression “ writing ” includes any mode in which,
and any material on which, words or figures whether at length
or ahridged are written, printed or otherwise expressed, or any
map or plan is inscribed.

Interpretation Act.]—By seetion 7 of the Interpretation Act the follow-
ing rules of interpretation applicable to the Code are enacted:— -

* 8hatl.'']—This word shall be construed as imperative (sub-sec. 4),

‘i May.'']—This expression i3 to be eonstrued as permissive (sub-
soc. 4.) : -

The word ‘“‘may’'in & statuie is, however, sometimes imperative, as
where the intent and object of the stutnte so reguire {aee, 2).

Where & power is deposited with a publie officer for the purpose of heing
used for the benefit of persons who are specifically pointed out, and with
regard to whom a definition is supplied by the Legislsture of the eonditione
upon which they are entitled to call for its exereise, that power ought to be
exercised, and the eourt will require it to be exereised. Per Lord Cairns,
L.C., Julius v. Bishop of Oxford (1880), 5 App. Cas. 214, 225,

The word ‘“may’’ is aptly and properly nsed to confer on the eourt an
authority, and thwe rule is that when a statute confers an authority to do a
judieial net in a eertnin ease, it is imperative on those so anthorized to
exercise the authority when the case arises, and its exercise is duly applied
for by a party interested and having the right to make the application.
Jervis, C.J., in Macdougall v, Pattersor (1851}, 11 C.B. 755; Reid v.Gardner,
8§ Exch. 651; Jones v. Harrison, 6 Ex, 328, disapproved.

Where a statute direets the doing of a thing for the sake of justice orthe
publie good, the word ‘' may?’’ is the same as the word *'ghall.’’ Rex v.
Barlow, Balk. 609, Bkin, 370, Carth. 205. The words ‘' it shall be lawful ’?
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used in a statute merely make that legal and possibie which there wounld
otherwise be no right or anthority to do, and their natural meaning is per-
missive and enabling only; so when the Chureh Digeipline Aect, 4 and 4
Viet. (Imp.), ch, 86, provided that it shall be lawful for the bishop of the
diocese on the applieation of any party ecomplaining thereof, or if he shall
think fit, of his own mere notion to issue g commission for the purpose of
making enquiry as to the groundsof such charge or report, and eitherin the
first instance or after the commissioners shall have reported that there is
suffieient prima fdele ground for instiluting proecedings, to send the case
by letters of request to the, Court of Appeal, ete., it was held that the
sections gave the bishop complete discretion to issue or deecline to issue
such commission. Julins v. Bishop of Oxford (1880}, 5 App. Cas. 214,

Enabling words are construed as compulsery whenever the object of the
power is to effeatuate a legal right, and if by enabling words a eourt is
empowered to pass sentence on one convieted of a erime, it would be the
duty of the court to pass that sentence. Per Lord Blsekburn, in Julina v,
Bishop of Oxford (1880}, & App. Cas., at page 245.

Where a statufe provided that exeeution ‘' may+’ be issued by leave of
the court upon motion for a rule to shew eanse, and that it shall be lawful
for such eourt to make absolute or discharge such rule, or to make sueh
order therein as. to such court shall seem fit, it was held by the Court of
Common Pleas that the statute left no diseretiou to the eourt, which hagd
notking more to do than %o gee that the execution ereditor had complied.
with all the eonditions which the Legislature had thought fit to impose upon
him. Morissa v, Koyal British Bank (1836), 1 ¢.B.X.8, 66;: Hill v, London
and Connty Assurance Co., 1 H. and N. 398,

Bnt where a statute was in the terms that upon information and com-
plaiut laid, ete., the justices receiving the same may, if they shall think fit,
igane a summons or warrant, they have a discretion, and if they think the
charge frivolons or vexations they are not bound to grant an applieation for
summonses; what the justices have to consider Is whether there was prims
facie evidence of & eriminal offenee whieh in their judgment ealls upon the
_ allegedoffender to answer, If theythinkthere izssuch prima facie evidenece,

it is their duty to Issue summonses, and if they refuse, not becsuse they dis-
believe the evidenee or for any other remsonable ground, bui from some
ground which they ought not to have taken into account, & mandamus may
be ordered to compel them fo hesr and determine the matter of the applica-
tion for the summonses. K. v. Adamgon (1875}, 1 Q.B.D, 201, Ex parte
McMahon, 48 J. P, 70,

Code sec. 880 (e} enaeting that the court *‘may’’ order the fine
end costs to be paid out of moneys deposited pursnant to zee. 830 {e) on
taking an appeal, if the conviction is affirmed, is fo be construed as giving
the eourt no diseretion to refuse the application of the party to be bene-
fited by the making of the order. Femson v, New Westminster {1897), 2
Can. Cr. Cas. 52 (B.C.).

‘‘ Provinee.’'’]—This expression ineludes the North-West Terrifories and
the District of Keewatin (sub-ree. 13},

Names.] —The name commonly applied to any country, place, body,
corporation, sociefy, officer, funationary, person, party or thing, means sneh
eonntry, pliee, body, corporation, soelety, offieer, functionary, person,
party or thing, althongh such name is not the formal and extended deaig-
nation thereof (sub-sec, 16).

‘' County.”’]—The expression ** county ”’ includes two or more counties
united for purposes to which the enactment relates (sub-sec. 20).

Number and gender,]—Words importing the singuler number or the
maseuline gender only, include more peracns, parties or things of the same
kind thao one, and females as well o3 males, and the eonverse {sub-sec. 21},
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4 Person,’’]—The expression ** person '’ ineludes any body corporate

and politie, or party, and the heirs, executors, administrators or other legal
representatives of such person, to whom the context ean apply aceording
to the law of that part of Canada to whieh sueh context extends (sub-sea, 22),

" Writing.”']—~The expression ‘‘ writing’ *‘ written,’* or any term of
like import, ineludes words printed, painted, engraved, lithographed or
otherwise traced or copied. Bee also sub-gec. (ee) supra,

“Now' or ‘' Next.,’']—The expression ‘'now?’’ or ‘‘next’’ shall be
sonstruad a8 having reference to the time when the Aet was presented for
the Royal Assent {sob-see. 24}.

* Month.'’]—The expression ‘‘ month'’ means & ealendsr month {gub-
sec, 25},

' Holiday.’'J—The expression ‘* holiday’’ ineludes Sundays, New Vear's
Day, the Epiphany, Good Friday, the Ascension, All Baints’ Day, Coneep-
tion Day, Easter Monday, Ash Wednesday, Christmas Day, the birthday or
the day fixed by proelamation for the eelebration of the birthday of the
reigning sovereign, Vietoria Dey, Dominion Day, Labour Day (first Monday
of September}, and any day appointed by proclamation tor a general fast or
thanksgiving (sub-see. 26 as amended 56 Viet. ¢. 30, 57-58 Viet. . 53, and
1 Edw. VIIL, e. 12, 5. 3).

Reckowing of time.]—If the time limited by any Aet for any proceeding,
or the dolng of any thing under ity provisions, expires or falls upon a holi-
day, the time so limited shall be extended to, and such thing may be done
on the day next following which is not a holiday.

‘“ gath.”’]—The expression ‘' oath’’ ineludes a solemn affirmation or
declaration, whenever the context applies to any person and case by whom
and in which a solemn affirmation or deelaration may be made insterd of an
coath; and in like eases the expression *‘ gworn?’ ineludes the expression
‘*affirmed * or ** deslared ¥’ (sub-sec, 28},

** Sureties,”’]—The expression ‘* sureties ' means suffieient sureties, and
whenever the word is used one person shall be suffieient therefor unless
otherwire expressly required (sub-ses. 30),

* Magistrate.’’]—The expression ‘‘ magistrate '’ means & justice of the
peaca (sub-gee. 34). But avything direeted to be done by or before a
magisirate must be dona by or before a magistrate whose jurisdietion or
powers extend to the place where sueh thing is to be dene {sub-sec. 38).
As to the meaning of the term ‘‘ magistrate > under the Bummary Trials
Procedure {Part LV, of the Code}, see Code seo. 782,

** Security.’’ | —This expression means sufficient security, and, whenever
nesed, one person shall be suifieient therefor unless otherwise axpressly
required (sub-aee, 30}.

** County Court,’’]—Thir expression in its applieation to the Provinee of
Ontario includes ‘‘ distriet court” (sub-see. 31a added by 1 Edw. VIL,
eh, 11, see, 1).

‘f Twe justices.”’]—This expression means two or more justices of the
peace assemblad or acting together (sub-see, 33). But anything direeted
to be done by or hefore them must he done by or before those whose juris-
diction)m- powers extend to the place where such thing is to be done (sub-
sec. 36),

“ Imprisoned,””]—If, in any Aet, any person iy direeted to be im-
prisoned or committed to prison, such imprisonment or committal ghall, if
no other place i mentioned or provided bylaw, be in or to the common gaol
of the loeality in which the order for such imprisonment is made, or if there
i3 no common gaol there, then in or to that common gaol which is nearest
to gueh loeality; and the keeper of any such eommon gaol shall receiva
such person and safely keep and detain him in such common gao! under his
eustody until diseharged in due e¢ourse of law, or bailed in cases in which
bail may by law be taken (sub-see, 38).
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Majorities rule.]—When any aet or thing is required to be done by more
than two persons, 8 majority of them muy do it (sub-see. 42},

Forms.]—Whenever forms are preseribed, slight deviations therefrom,
not affecting the substance or caleulated to mislead, shell not vitiate them
{aub-see, 44},

Rulog.]—Whenever power to make by-laws, regulations, rules or orders
is eonferred, it shall include the power, from time to time, 1o alter or
‘revoke the same and make others {sub-see. 45),

The Crown.]—No provision or enactment in any Act shall affect, in any
manner or way whateoever, the rights of His Majesty, His heirs or success-
ors, unless it is expressly stated therein that His Majesty shall be bound
thereby {(sub-ses. 46). :

Repeal.]—The repeal of any Aot or part of au Aet shall not revive any
Act or provision of law repealed by rueh Act or part of an Aet, or prevent
the effect of any saving clause therein {sub-sec, 48). Whenever any Aect
is repealed, wholly or in part, and other provisions are substituted, and
whenever any regulation is revoked and other provisions substituted, all
offigers, persons, bodies politic or corporate, seting under the old law or
reguistion, shall continue to act as if appointed under the new law or regu-
iation until others are appointed in their stead; and all proceedings taken
under the old law or regulation shall be taken up and eontinued under the
new law or regulation, when not Inconsistent therewith; and all penalties
aund forfeitures may be recovered and all proeeedings had in relation to
matters which have happened hefore the repeal or revoeation, in the same
manner a8 if the law or regulation was still in foree, pursning the new
provisions as far as they can be adapted to the old law or regulation (sub-
see, 49}, Whenever any Act is repealed, wholly or in part, and other
provisions are substituted, all by-laws, orders, regnlations, rules and ordi-
ngnees made under the repealed Act shall eontinue good and valid in so far
as they are not inconsistent with the subatituted Act, enactment or pro-
vision, until they are annuilled or others made in their stead (sub-zec 50).
Whenever any Act or part of an Aet 1s repealed, and other provisions sre
substitwted by way of amendment, revision or consolidation, any reference
in an unrepealed Aet, or in any rule, order or regulation made thereunder
to such repealed Aet or enactment, shall, as regards any snbseguent frans-
sction, matter or thing, be held and construed to be a referemee to the
provisions of the substituied Act or ensetment relating to the same subject
matter as sueh repealed Act or enaetment: Provided always, that where
there is no provision in the substituted Aet or ensetment relating to the
game subject mabter, the repealed Act or enactment ghgll stand good, and
be read and construed as unrepealed, in so far, but in go far only, as is
necessary to support, maintain or give effect to such unrepealed Aet, or such
rule, order or regulation made thereunder (sub-sec. 51).

No offence committed and no penalty or forfeiture ineurred, and no pro-
eeeding pending under any Act at any time repealed, or under any regnlation
at any time revoked, shall be affecled by the repeal or revosstion, except
that the proeeeding shull be conformable, when necessary, to the repealing
Act or regulation, and that whenever any penalty, forfeiture or punishment
is mitigated by any of the provisions of the repealing Aet or regulation,
such provisions shall be extended and applied to any judgment to be pro-
nounced after such repeal or revocation (sub—see, 53),

4. Expressions in other Acts.—The expressions “mail,”
“ mailable matter,” “ post letter,” “post letter bag,” and  post
office” when used in this Acet have the meanings assigned to
them in The Post Office Act, and in every case in which the
offence dealt with in this Act relates to the subject treated of in
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* contain mailable matter {see. 2 (k}).
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any other Act the words and expressions used herein in respeet
to such offence shall have the meaning assigned to them in such
other Act.

The definitions under the Post Office Acet (R.8.C. 1886 ch. 35, and 52 Vict.,
¢h. 20), inelude the following:—

" Mail."']—This expression ‘includes every conveyance by which post
letters are carried whether it iz by land or by water (see. Z (f)).

‘¢ Poat fetter.”’]—The expression *‘post letter’’ means any letter trans-
miited through the post or delivered through the post, or deposited in any
post offiee, or in any letter box put up anywhere under the aathority of the
Postmaster General, and s letter shall be deemed a post letter from the time
of its being 3o deposived or delivered, tothe time of its belng delivered to the
person to whom it is addressed; and a delivery to any person authorized to
receive letters for the post shall be deemed a delivery at the post office; and a
delivery of any letter or other mailable matter at the house or office of the
person to whom the lefter is addressed, or to him, or to kis servant or agent,
or other person gonsidered to be authorized to receive the letter or other
mailable maiter, according to the usual manner of delivering that person’s
latters, shall be a delivery to the person addressed {gee, 2 (é)%.

‘* Muailable Maiier.’’]—The expression '‘mailable matter’’ ineludes any
letter, packet, paresl, newspaper, book or other thing which by this Act, or
by any regulation made in pursuance of it, may be sent by poat (see, 3 (§)}.

‘¥ Past lefter bag.’’]—The expression ‘‘post letter bag’’ inclundes & mail
bag, basket, or box, or paeket or pareel, or other envelope or covering in
which mailable matter is conveyed, whether it does or does not actuailly
*¢ Post Office.’’ }—The expression ** postoffice’’ meansany bailding, room,
post office railway ear, street letter box, receiving box or other receptacle or
place where post letters or other mailable matter are recsived or delivered,
gorted, made up or deepatehed.

i Better.”’]—The expression “'letter’’ includes packets of Isttera (sec, 2
{a})

Erpressions in other statutes.]—The rule to be applisd where there i no
sueh statutory provision as the above is that an appeal to esilier law and
decisions for the purpose of interprefing the provisions of a statutory code
can only be justified on some gpecial ground, sueh as the doubtful {mport
or previously acquired technieal meaning of the language used therein,
Robinzon v. Canadian Pacifie R. W. Co., [1892] A.C. 481.

4A. Carnal knowledge.—Carnal knowledge is complete
upon penetration to any, even the slightest degree, and even
without the emission of seed. R.8.C. e 174, s 226. (Trans-
ferred from s. 266, sub-sec. 3 by amendment of 1893).

This seetion was formerly sub-sec. 3 of sec, 266 defining the crime of
rape, and was transferred to Part I. of the Code by the statute 56 Viet.
(1893), ch. 32. :

5. Offences against Imperial Statutes.—No person
shall be proceeded against for any offence against any Act of
the Parliament of England, of Great Britain, or of the United
Kingdom of Great Britain and Ireland, unless such Act is, by
the express terms thereof, or of some other Act of such Parlia-
ment, made applicable to Canada or some portion thereof as
part of His Majesty’s dominions or possessions.



16 [§ 6] CrimiNaL CODE.

Ag to offences within the jurisdiction of the English Admiralty, see see.
542,
By the Imperial Aet, 49 Geo, IIL., ch. 126, eertain provisions contained
in the statute of 5 & 6 Edw. VI., ch. 16, agzaingt buyirg and selling public
offices ware made applicable to His Majesty’s dominions and were thersfore
held to be operative in Ontario. R. v. Mercer, 17 U.C.Q.B, 602.

The Imperial Foreign Enlistment Ac¢t of 1870 arnd amendments 46-47
Viet., e¢h, 39, and 56-57 Viet., eh. 54, extend to all the dominions of His
Majesty, including the adjacent territorial waters (33-34 Viet, (Imp. eh. 90,
. 2); and any powers or jurisdietion thereby given to the Secretary of
State may be exercised by him throughout His Majesty’s dominiens, and
guch powers and jurisdiction may also be exercised in Canada by the
Governor-General (33-34 Viet. {Imp.), ch. 80, ses, 26). Jurisdietion
thereby given to & Court of Admiralty will be exereised in Canada by the
Exchequer Court (lbid. sec. 30). The latter is also a Prize Court for
Canada under Warrant in Admiralty of 17th August, 1889,

6. Punishments.—Everyone who commits an offence
against this Act is liable as herein provided to one or more of
the following punishments :—

(a.) Death ;

(b.) Imprisonment ;

* (¢.) Whipping;

(d.) Fine;

(¢.) Finding sureties for future good behaviour ;

() If holding office under the Crown to be removed there-

from;

(g.) To forfeit any pension or superannuation allowance;

(h.) To be disqualified from holding office, from sitting in
Parliament and from exercising any franchise ;

(1.} To pay costs;

(j.) To indemnify any person suffering loss of property by
commission of his offence.

Eocality of Crime.]— All erime is loeal, and the jurisdiction over the
erime helongs to the pountry where it is committed. Jefferys v. Boosey
(1855), ¢ H.L.C. 815, 24 L..J. Ex, 81, per Parke, B.; MacLeod v, New South
Wales (1891}, A.C., 455, 17 Cox C.C. 341,

Buf if & material part of any crime is eommitted within the jurisdietion,
legislation may properly provide for the punishment there of the whole of
it: Bishop on Cr. Law, sec. 118

And offences committed by a subjeet or citizen within the terriforial
limits of a foreign state may, by legislation, be made punishable in the
eourts of the country to whieh the party owes allegianee, and whose laws
he is bound to obey. Wheaton’s International Law, sec.113, re Bigamy
Sections, 1 Can. Cr. Cas. 172 (8.C. Can.}.

In esses of obteining goods under false pretenees, the erime is complete
where the goods are obtained; aud, therefore, if the pretences are made
within ome jurisdietion and the property is oktained in another, the person
making the representations must be indicted within the latter jurisdiction.
7 Am. & Eng. Eney. of Law 758; People v. 8ully, 5 Parker Cr. Cas. (N.Y,)
142; 8kiff v, People, 2 Parker Cr. Cas. N.Y, 139; Connor v. State, 2¢ Fla,
455, 30 Am. 8t. Rep. 126. :
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On an indictment for obtaining money by false pretemces by eending a
falee return of fees to certain publie commissioners, it was shewn that the
return wae reeeived in Westminster with a letter dated Northampton,
together with en affidavit swowh there, and that the commissioners there-
upon issued an order upon the treasury to pay ceriain moneys to the
prisoner. It was held by Coleridge, J., that the jury might infer that the
documents were posted in Northamptonshire, where the afldavit was sworn,
and from which county the letter purported to have been written, end that
the prisoner was properly indieted in Northempionshire for obisining money
by false pretences, the ‘‘forwarding’’ of the false return, ete., being
sileged as the false pretence. R. v. Cooke (1858}, 1 Foster & F. 64.

The last-mentioned case was followed and approved by the Court for
Crown Cases Resurved in R. v. Holmes (1883}, 15 Cox C.C. 345. It was thera
held that where a false pretence was madeby the prisoner in England by letter
there posted to a person in France, and received in France by the latter, in
consequence of which the latter semt to the prisoner a cheque drawn in
Krance, but payable in England, which the prisoner eashed in England, an
offence was established to have taken place in England, and that the priscner
wag properly indieted and convieted there, Lord Coleridge, (.J., said:
*“The pretenee was made in the Connty of Nottingham, for it was held in
" R, v. Burdett, 4 B. & Ald. 95, and other cases, that the delivery at the
post office of a sealed letter, enclosing a libel, is a publication of the libel
at the place of posting, and the money, which was the result of the faise
pretence, was obtained in Nottingham; therefore, the two necessary ingre-
dients of the offence both took place in the country where the prisoner was
tried.’?

2—CRIM, CODE.
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PART IL

MATTERS OF JUSTIFICATION OR EXCUSE. .

SECT.

7.
8.
9.

10.

11.

12,

13,

14

15.

16.

17.

18.

19.

20.

21.

22,

23,

24

25.

26.

27.
28.
29.
30.
a1
32.
33,

34

35,
36.
37.
38.
38.

40.

General rule under common law.

Feneral rule wnder this det,

Children under seven.

Children befween seven and fourfeen.

Insonity.

Compulsion by threats.

Compulgion of wife.

Tgnorance of the law.

Eaecution of sentence.

Ezecution of process.

Erecution of warranis.

Ereculion of erroneous sentence or process.

Sentence or process without jurisdiction.

Arresting the wrong person.

Irregular warrant or process.

Arrest by peace officer in case of certain offences.

Porsons assisting peace officer.

Arrest of persons found committing certain offences,

Arrest afier commission of certain offences.

Arrest of person believed to be committing certain offences
by wnight.

Awriest by peace officer of pe'rson Jound committing ofe«nce '

Arrest of person found commitiing any offence at night.

Arrest during fight,

Statutory power of arrest.

Force used in executing sentence or process or i arrest,

Duty of persons arresting.

Peace officer preventing escape fmm arrest for certain
offences.

Private person preventing escape from arrest for certain
offences. .

Preventing escape from arrest in other cases.

Preventing escape or rescue after arrest for certain gffences.

Preventing escape or rescue after arrest in other cases.

Preventing breach of the peace.

Prevention by peace officers of breach of the peace.

Suppression of riot by magistrates,
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41. Suppression of riot by persons acting wnder lawful orders.
48. Suppression of riot by persons without orders.

48. Protection of persons subject to military law.

44 Prevention of certain offences.

4a. Self-defence against unprovoked assault.

48. Self-defence aguinst provoked assault.

47. Prevention of insult.

* 48. Defence of movable property a,gmmst trespasser,

48. Defence of movable property with elaim of right.
80. Defence of movable property without claim of right.
41, Defence of dwelling house.

5%. Defence of dwelling house at night.

3. Defence of real property.

&4. Assertion of right to house or land.

55. Discipline of minors.

56. Discipline on ships.

&7, Burgicol operations.

58. Ewcess.

&8, Consent to death.

80. Obedience to de facto law.

7. At common law.—All rules and principles of the
common law which render any ecircumstances a justification or
excuse for any act, or a defence to any charge, shall remain in
force and be applicable to any defence to a charge under this
Act exeept in so far as they are hereby altered or are incon-
sistent herewith,

‘The common law is not abregated by the Code and will still he applieable
in eases for which no provision has been made in the Code as well to their
prosecution as defenee. Even in cases provided for by the Code the com-
mou law jurigdietion as to erime i{s still operative except where there iv a

. repugnaney in which event the Code will prevail. R, v.Cele, 12 Febraary,
1302, per Boyd, C. and Ferguson, J., not yet reported.

Generally speaking, if sn uninhabited eountry be diseovered and
aceupied by English subjects, all English laws then in being, which are the
birthright of every subject, are immediately there in fores. But this must
be understood with many and great restrietions, Bnch colonists earry with
them only so much of the English law ag is applicable to their own sifuation
and the condition of an infant colony. Broom & Hadley’s Com. 119, At
the time of its oecupation by English subjects the country now known as
the North-West Territories would fall within the deseription of an
uninhabited eountry. R. v. Connor (1885}, 2 Man, L.R, 235, 1 Terr. L.R.
4, 13, per Taylor, J.

Intent.]—It is u general principle of the eriminal law that there must beas
an esgential ingredient in & eriminal offence some blameworthy econdition of
mind—something of the mind which is designated by the expression mens
rea. It i also a principle of the criminal law that the condition of the
mind of the servant is not to be imputed to the master. This principle
apyplies alzo to statutory offences, with thir difforence, that it is in the power
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of the Legislature, if it o pleases, to enact that a man may be convieted
and punished for an offence, although there wae no blameworthy condition
of mind gbout him; but it lies on those who assert that the Legislature has
go engeted to make it out econvineingly by the language of the statute. Per
Qave, J., in Chigholm v, Doulton, 22 Q.B.D. 746; cited by Osler, J.A., in
E. v. Potter (1893), 20 Ont. App, 516, 523. .

Every person af the age of diseretion is, unless the contrary be proved,
presumed by law to be sane and to he aecountable for his actions. R.v.
Oxford, 8 C. & P. 525; B. v. Layton, 4 Cox 149; Code see, 11 (3},

Misiake of fact.]—Ignorance or migtake of faet may eonstitute s walid -
excuse for the inadvertent commission of a erime where the seeused seted
under an hones; and reasenable belief in a state of things which, if true,
would hive justified the act done. R. v. Tolson, 23 Q.B.D, 168.

In that case a woman had been convieted of bigamy, baving gone through
the eeremony of marriage within seven years nfter she had been deserted
by her husband, and the jury had found that at the time of the sesond
marringe she, in good faith and on reasonable grounds, believed her
husband to be dead; it wag held, en a ease reserved, that such belief con-
stitnted & good defence. That doctrine as regards bigamy is now embodied
in Code see. 275 (3).

So if A. make a thrust with a sword at a place in his honse where he had
good reason to suppose a burglar to be concealed, and kilied a person who
was not a burglar, A. would be in the same position as if the person killed
were in fsot 8 burglar,

But where & statute made it nnlawful to take an unmarried girl under
the age of sixieen years out of the possession and against the will of her
father, it was held to be no defence that the defendant believed on good
grounds that the girl waz above that age. R. v. Prinee, LR, 2 C.C.R 1543
- 44 L.J, M.C, 122; it being considared that the Legislature’s objeet being to
prevent & scandalous invasion of parental rights, it shovld be presumed that
the Legislature intended that the wrongdoer should aet at his peril, The
belief in such a case is decelared immaterial by sec. 283 {3) of the Criminal
Code. The seope of the statnte and the objeet for whieh it appears to have
been passed are fo be taken into consideration for the purpose of ascertain-
ing whether a mistaken belief is material to the offence. E.v. Bishop, 5
Q.B.D. 259; Cundy v. Lecoeg (1884}, 13 Q.B.D. 207,

8. Application of Part II,The matters provided for
in this part are hereby declared and enacted to be justifications
or excuses in the case of all charges to which they apply.

- 9. Children under seven.—No person shall be con-
victed of an offence by reason of any aet or omission of such
person when under the age of seven years.

This is in accardanee with the common law under which a child under
-the age of seven yvears is doli ineapsax and no evidence was admissible to
rebut that presumption. Marsh v. Loader, 14 C.B.N.8, 535,

10. Children between seven and fourteen.—No per-
son shall be convicted of an offence by reason of an act or
omission of such person when of the age of seven, but under the
age of fourteen years, unless he was competent to know the

nature and consequences of his eonduet, and to appreciate that
it was wrong.
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Children after attaining the age of fourteen years are presumed by the
lew to be doli capaces, and capable of diseerning good from evil, and are
with respect to their eriminal actions subjeet tothe same rule of construction
as others of more mature age. 1 Hale 25,

Where the offender is between the ages of seven and fourteen, evidence
of o mischievons diseretion on his part may be given to rebut the presump-
tion of law arising from his tender years, bus such evidence must be elear
and strong bevond &ll dowht and contradietion, R, v, Vamplew, 3F. & F. 520.
Two guestions are in that case to be left to the jury: (1) Whether he eom-
mitted the offence; (2) whether at the time he had a guilty knowledge that
he wae doing wrong. R.v. Owen, 4 C, & P. 236; R. v. Smith, 1 Cox 260.

It is to be conclusively presumed that a party is physically incompetent
to eommit an unnataral offence under Cr. Code, see. 174, if under the age of
fourteen, suech presumption is not affected by the provisions of this section
which refers exclusively to mental capacity to distingnish between right
and wrong. R.v. Hartlen {1898), 2 Can. Cr, Cag, 12 (N.8.}. But although
o minor under fourteen eannot be convieted of sodomy, he may, if the act

be committed against the will of the other party, be punished for an indecent -

assanlt upon another male person under Cr, Code, sec. 260, Ibid.

By Cr. Code, sec. 266, it i3 enacted that no ome under the age of
fourteen can ecommit the offence of rape.

The leading eage of R, v. Brimilow (1840}, 9 0. & P. 366, 2 Moody C.C.
122, wae decided under the statute 1 Viet. (Imp.), eh. 85, see. 11, which
enacted, ‘‘that on the trial of any person for mny felony where the erime
charged shall include assault, the jury may aequit of the felony and find the
party guilty of an assault, if the evidenes shall warrant sueh finding.’’
Brimilow was charged with rape, and on it being proved that he waa under
fourteen yesars of age, it was left to the Jury to say whether he was guilty
of an assault, and on conviction, and a case reserved, it was held that he
c¢ould, on an indictment for rape, be legally sonvicted of an asssult under
that statute.

A bey under fourteen cannot in point of law be guilty of an assault with
intent to commit a rape. R. v. Phillips (1839}, 8 C. & P. 736, nor of carnally
knowing and abusing & girl, although proved that he had arrived at puberty.
R. v. Jordan (1839), 9 C, & P. 118, nor of the offence of carnal knowledge
of & girl under thirteen. R. v, Waite (1892), 2 Q.B, 600,

11. Insanity.—No person shall he eonvicted of an offence
by reason of an act done or omitted by him when labouring
under natural imbeeility, or disease of the mind, to such an
extent as to render him incapable of appreciating the natnre
and quality of the act or omission, and of knowing that such
act or omission was wrong. _ :

2. A person labouring under specifie delusions, but in other
respects sane, shall not be acquitted on the ground of insanity,
under the provigions hereinafter contained, unless the delusions
caused him to believe in the existence of some state of things
which, if it existed, would justify or excuse his act or omission.

3. Every one shall be presumed to be sane at the time of
doing or omitting to do any act until the contrary is proved.

A grand jury should not on the greund of the insanity of the accused
return ‘‘no bill?? to an indietwent. R. v. Hodges, 8 C. & P, 195. As to
procedure on the trial of an indietment where this defence is raised see
Code gecs. 736-741.
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The rule laid down by the judges in reply to a question put to them by the
House of Lords, in MeKaghten’s Case (1843}, 4 8t. Tr, N.8, 847, 10 Clark &
F. 200, 1 Car. & K. 130, was ns follows: ‘' Notwithstanding the party
acensed did the aet complained of, with a view, under the influence of
insane delugion, of redreesing or revenging some supposed grievance or
injury, or of producing some public benefit, he is nevertheless punishable,
aceording to the nature of the crime committed, if he knew at the time of
committing such -crime that he wasaeting contrary to law; by which expres-
sion we mean, the law of the land.”” And this rule was followed and
applied in R, v. Riel (No. 2) (1885}, 1 Terr. L.R. 23,

The burden of proof of insanity is upon the defence. MeNaghten's Case,
10 Cl. & F. 200, Regina v. Stokes, 3 C. & K. 183, Regina v. Laytom; 4
Cox C.C. 149, Witheut evidenoce to go to the jury, the prisoner cannot be
acquitted upon the plea of Inganity. If there is in such a ease to be any
appeal after a convietion, it must-be on the ground that the evidence is so
overwhelming in favour of the insanity of the prisoner that the court will
fee] that there has been a misearriage of justiee—that a poor, deluded, irre-
sponsible being has been adjudged guilty of that of which he could not be
gnilty if he were not deprived of the power to reason upon the aet eomplained
of, to determine by reason if it was right or wrong. A new trial should
not be granted if the evidence were such that the jury eould reasonmbly
conviet or acquit. Per Killam, J., in R. v. Riel {No, 2) (1895), 1 Terr.
L.R. at page 63.

Oue deaf and dumb from his birth, who has ne means of learning to dis-
eriminate between right and wrong, or of nnderstanding the pensl enaet-
ments of the law as applicable to partieular offences, is by presumption of
law an idiot, but if it ean be shewn that he has the use of understanding,
which meny of that condtion discover by signe, then he may be tried and
guffer judgment, althovgh great eantion should be ohserved in such pro-
ceedings: 1 Hale 34; B, v. Berry, 1 Q.B.D. 447.

The proper question to be put to the jury as to the prisoner’s state of
mind where the defence of insanity is raised is, whether the aecusged had a
sufficient degrae of reason to kndw that he was doing an aet that was wrong,
bat this gnestiom should be accompanied with suehk observations and
explanations as the cireumstances of each partieular ease may Tequire.
MeNeghten’s Case, 4 S8t. Tr. N.8, 631. This is preferabie to putting the
guestion generally and in the abstract as to whether the accused at the time
of doing the act knew the difference between right and wrong. Ihid.

Proof of insanity.]—Insanity may be proved without medical testimony,
and may be inferred from the behaviour of the acensed and facts proved.
R. v. Dart, 14 Cox C.0. 143, If the nceused was deranged shortly before
sommitting the offence and there is no reason for believing that he had
vapovered his senses in the interim, he should be acquitied. R. v. Hadfield,
eited in Collinson on Lunacy, p. 480.

Medical evidence.]—A medical man, conversant with the disease of
insauity, and who never saw the prisoner previously to the irisl but was
present during the whole trial and the examindtion of sll the wiinesses,
-aamnot, in strictness, be called as a witness to give his opinion as fo the
state of the priscner’s mind at the fime of the eommission of the alleged
erime, or his opinion whather the prisoner was conseious at the time of doing
the aet that he was acting contrary to law or whether he was labouring under
-any and what delusion at the fime, hecause each of those guestions involves
the determination’ of the truth of the faets deposed te, which it is for the
jury to decida; and the questions are not mere questions upon a matter of
beiance in which ease such evidenee is admissible. But where the facts are
admitted or not disputed and the question beecomes substantially one of
peience only, it may be convenient to allow the guestion to be put in that
general form, though the same eannot be insisted on as a matter of right.
MeNaghten’s Case, 4 St. Tr. N.8. 932,
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But the witness may be asked whether, assuming certain facts sworn to
by other witnesses to be true, such facts in his opinion indleste insanity.
R. v. France, ¢ Cox C.C. 57; R. v. Wright, R. & R, 456; R. v. Searle,
1 M, & Rob, 76,

It is not permissible for counsel te quote in his address to the jury the
opinions of medical writers as expressed in medieal books, where sueh
opinions have not been referred to in the testimony of the witnesses, R, v.
Taylor, 13 Cox C.C. 77.

Dementia through intovication. ]—Though voluntary drunkenness does not
eonstifute an excuse for the commission of erime, yot where the guestion is
whether an act was premeditated or dons only from swdden heat or impulse,
the fast that the meeused was intoxieated is a cireumstance proper to be
taken into comsideration. R. v. Grindley {1819}, 1 Russell on Crimes, 6th
ed. 144; R. v. Pearson, 2 Lewin 144; R. v. Thomas, 7 C, & P, 817; R. v.
Moore, 3 C. & K, 319; R, v. Doody, 6 Cox C.C. 463; but see contra, R, v,
Carroll, 7 C. & P. 145 and R. v, Megkin, 7 C. & P, 287, Where the question
is whether words have been uttered with a deliberate purpose or are merely
low and idle expressions, the drunkenness of the person uttering them is
proper to be considered; but if there is really a previcus determination to
resent a slight affront in & harbarous manner, the state of drunkenness in
which the prisoner was cught not to be regarded, for it would furnish no
excuse. R. v, Thomas, 7 C. & P. 817, per Parke, B, If the very essence
of the erime is the intention with which the aet was done, it may be left to.
the jury to say whether the prisoner was so drunk as aot fo be capable of
forming any intention whatever, and, if po, they may aequit him of the
intent, R, v, Crnge, 8C. & P, §41; R. v. Monkhouse, 4 Cox C.C, 55.

Delirium tremens if it preduces dementia, rendering the person ineapable
of distingunishing vight from wrong while affected by if is sach insanity as
will constitute & defence. R, v. Devis, 14 Cox (.C. 583; and see R. v.
Baines {1886}, cited in Wood- Bentou on Lunacy, p. 912.

Feigned insanity.]-—The various forms of mental disorders whish can
be feigned are neute mania, dementia or ehronie insanity as distingunished .
from sconte mania, mopomania and méiancholia. With regard to the first

- of these, manis, although this may be simulated, it is a difienlt thing to
impose upon those acquainted with the disease. It iz & physieal impos-
dibility for a person of sound mind tc present the eontinual watehfulness,
excitement or resistance seen in the true complaint, or to resist the
influence of the remedies. In most cases of true mania there are vertain
premonitory indieations associated with and aceompanying it—disorders of
the digestive functions, headache, sleeplesgness, a peenliar form of raving,
all of which are absent with the simulater. One important charaeteristicin
true mania is the absence of all feelings of hunger and thirst, and a want
of all sense of deceney and cleanliness, which eannot be feigned or assumed
for any length of time. The reaction following the viclence of feigned
lunaey most end in sleep, the individual being unable to keep up the
deception during the night, while sheer exhnustion compels him to fall
asleep. The real maniac continues his ravings during many days and many
nights, and seems possessed of abnormal powers of enduranee, the restless
nights not eansing any materisl difference in his gondition, or diminution
in hig strength. The ehief eharactoristies of monomania are the presence
of a false idea or hallueination. The most marked distinetion between real
and feigned cases of monomania is the eondition of the power of reasoning.
A real monomsaniace eannot be reasoned out of his false ideas, in maintaining
whigh he will set all the prineiples of logie at defianee, which the impostor
wonld not, from a fear of discovery, venture to do. In true monomanis
there is no relation between his delusion and snything surrounding him.
His ideas are inconsistent, and he ig indifferent as to the fact. In the
foigner there will exist & desire o modify his delusions and to rssoeiate
them with what ie going on around him, and he is more echerent in his
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ideas. The impostor will endeavour to foree his delusion on others, while
the real monomaniae rarely slludes to his erroneous views unless when led
up to them or questioned thereom, ¢r when the conversation bears upon
what is uppermost in his abnormal mind.

12. Compulsion by threats.——Except as hereinafter
provided, eompulsion by threats of immediate death or grievous
bedily harm from a person actually present at the commission
of the offence shall he an excuse for the commission, by a person
subject to such threats, and who believes such threats will be
executed, and who is not a party to any association or conspiracy
the being a party to which rendered him subject to compulsion,
of any offence other than treason as defined in paragraphs «a, b,
¢, d and ¢ of sub-section one of section sixty-five, murder, piracy,
offences deemed to be piracy, attempting to murder, assisting in
rape, forcible abduction, robbery, causing grievous bodily harm,
and arson. :

B0 where soveral persons, sngaged in & rebellion, foreed another to join
the rebel army and to do duty as a soldier by threats of Geath continning
during the whole of his serviece, it was held that the person acting under
such eompulsion was not guilty, E. v. McGrowther, 18 5t. Trials, 384 ; and
ape Code see. 66 { f).

Threats of futnre injury, or the command of any one not the husband of
the offender, do not excuse the offence. Stephen’s Digest, Art. 31,

13. Compulsion of wife,—No presumption shall be made
that a married woman committing an offence does so under com-
pulsion because she commits it in the presence of her husband.

The former ecommon law principle that a wife was exempt from liability
in eertain eriminal aets npon the ground of ecercion on the part of her hus-
band, did not apply where the wife had commitied the offencs by her
husband’s order or procurement, if she commitied it in his absenes. R. ¥,
Williams (1878), 42 U.C.Q.B. 462. And a plea of sompulsion was rebutted
by proof that the wife was the more active party, even when the offence was
ecommitted in the presence ¢f her husband. Per Gwyanne, J., in R, v, Wil-
liams (1878), 42 T.C.Q.B. 462,

If, however, there is evidence that the wife acted under the coercion and
control of the husband such may still be a defence in certain cases, Brown
v. Attorney-General of X.Z,, [1898] A.C. 234; R. v. Torpey, 12 Cox 45;
R. v. Dykes, 15 Cox 771,

Where both husband and wife were jointly indieted for s robbery with
violenee and the jury found that the wife who had tuken an active part in
the offence had aeted under the coercion of her husband, who had praviously
planned the erime, the verdiet was held equivalent to one of rot guilty as
to her. R.v. Torpey, 12 Cox 45.

As to & hushand or wife being an aecessory after the fact in respeet of
an offence committed by the other of them, see Code sec. 63.

14. Ignorance of the law,—The fact that an offender is
ignorant of the law is not an excuse for any offence committed
by him. :
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All persons are bound to know and obey the laws. E. v. Mailléux,a
Pugsley (N.B,) 493; R. v, Moodie, 20 U.C.Q.B. 399,

Although ignorance of the law is not-a defence, it constitutes s ground

g?ia.n application to the Execntive for mercy. R. v. Madden, 10 L.C. Jur.

15. Execution of sentence.—Every ministerial officer

of any court authorized to execute a lawful sentence, and every

gaoler, and every person lawfully assisting such ministerial
officer or gaoler, is justified in executing such sentence.

16. Execution of process by court officer.—Every
ministerial officer of any court duly authorized to execute any
lawiul process of such court, whether of a civil or criminal
nature, and every person lawfully assisting him, is justified in
executing the same; and every gaoler who is required under
such process to receive and detain any person is justified in
receiving and detaining him.

As fo irregular process, see sec. 21,

17. Execution of warrants,—Every one duly authorized
to execute a lawful warrant issued by any court or justice of
the peace or other person having jurisdiction to issue such
warrant, and every person lawfully assisting him, is justified in
executing such warrant; and every gaoler who is required under
such warrant to receive and detain any person is justified in
receiving and retaining him.

By sec. 564 every warrant suthorized by this Act way be issued and
executed on a Sunday or atatutory heliday.

Under s warrant of arrest on a eharge of an indictable offence, articles
found in the possession of the scensed and in respeet of whieh or with
whieh the offence is believed to have heen committed, may be taken pos-
gession of by the constable, and detained as evidense in support of the
charga. Dillon v. O’Brien, 18 Cox C.C. 245.

To constitufe an arrest the party need not be touched by the offlecer, it
being sufficlent if he i commanded to give himself up and does so. 2
Bishop Cr. Law 33.

18. Execution of erroneous sentence or process,—
If a sentence is passed or processissued by a court having juris-
diction under any ecircumstances to. pass such a sentence or
issue such process, or if a warrant is issued by a court or person
having jurisdiction under any circumstances to issue such a
warrant, the sentence passed or process or warrant issued shall
be sufficient to justify the officer or person authorized to execute
the same, and every gaoler and person lawfully assisting in
executing or ecarrying out such sentence, process or warrant,
although the court passing the sentence or issuing the process
had not in the particular case authority to pass the sentence or
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to issue the process, or although the court, justice or other per-
son in the particular case had no jurisdiction to issue, or
exceeded its or his jurisdiction in issuing, the warrant, or was,
at the time when such sentence was passed or process or war-
rant issued, out of the district in or for which such court,
justice or person was entitled to act.

-Defective process.]—A search warrant affords sbeolute justifieation to
the officer executing it if it has been issued by competent authority and is
valid on its tace, aithongh the warrant may in fact be bad and although it
be set aside byreason of a fallure to comply with legal requirements.
Sleeth v. Hurlbert (1896), 3 Can, Cr. Cas. 197 (8.C, Can.).

A convietion for reristing a sheriff’s officer will be supported nothwith-
standing the fmet that the date of the judgment under which it was issued
was erroneously stated therein, sueh an error being an irregularity only
and amendsble, R, v, Monkman, 8 Man, R, 509,

And a warrant of commitment which is valid on its face is a justifica-
tion to the constable who executes it, although the imprisenment it direets
is not authorized by law. K. v. King, 18 O.R. 566.

The defendant M, Inid an information before the defendant J., a justice
of the peace, charging plaintiff with obtaining from lim a suit of clothes
for one W. under the frlse pretence that she would pay for the same the
following week, The information having been sworn to, J. irsued & warrant
under which plaintif was arrested. In an actiom brought by plaintiff
elaiming damages for false arrest, the Bupreme Court of Novs Seotia waa
divided in opinion., MeDonsld, C.J,, and Ritehie, J., held that the repre-
geutation that plaintif would pay for the clothes the following week was
not the representation of a fact, either past or present, within the meaning
of the Code; and thet as the information did not allege that plaintiff had
been guilty of any erime, the sarrest wae illegal and made without any
authority; that even if the magisirate were acting boni fide, and helieved
he had jurisdietion, no cireumstances were brought to his notice whieh if
true would give him jurisdiction, and his belief on the subject was without
ground on which it eould be based, and was unreasonable, But in the
opinion of Henry, J.,and Graham, E.J., the justice having acted with
gome oolour of reason, snd with s boné fide belief that he was acting in
pursuanee of his legal autherity, was entitled fo proteetion, although he
may have preeeeded illegally or in exceess of his jurisdietion., DMott v.
Mylne (1889), 35 C.L.J. 81 (N.8.).

Where a person has been illegally taken into c¢ustody upon & eriminal
eharge under a defective warrant he may be legally arrested or detained
upon that eriminal charge on the defect being remedied, without being first
#et free from the illegal custody and plaeed at liberty. Bouthwick v. Hare
(1893), 24 O.R, 528,

But a person in illegel e¢ustedy upon & eriminal eharge, or supposed
eriminal charge, cannot, before being liberated therefrom, be legally and
pzoperly taken inte enstody upon eivil prosezs—sueh as & ¢a. Ba.—the
renson assigned being that if such &n srrest or taking into custedy were
held to be good, thie would enable a plaintiff in a eivil proceeding fo take
an advantage of his own wrong. Re Alfred Eggington, 2 E. & B, 717,

Where g person wag convieted of an assault and fined by & magistrate in
the county of H., and the magistrate issued & warrant for his arrest for the
non-payment of the fine, directed to a constable, who went after the
plaintiff and found him in an adjoining county, and the constable told him
he had & warrant of commitment for him for his arrest, and at his request
allowing him to read it, whereupon the plaintiff said he wonld go with him,
which he did, it was held that what teok place constituted an arrest.
Aldrigh v. Humphrey (1898), 34 C.L.J. 885 (Omnt,).
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19. Sentence or process without jurisdiction.—
Every officer, gaoler or person executing any sentence, process
or warrant, and every person lawfully assisting such officer,
gaoler or person, shall be protected from criminal responsibility
if he acts in good faith under the belief that the sentence or
process was that of a court having jurisdietion or that the war-
rant was that of a court, justice of the peace or other person
having authority to issue warrants, and if it be proved that the
person passing the sentence or issuing the process acted as such
a ecourt under colour of having some appointment or commission
lawfully authorizing him to act as such a court, or that the
person issuing the warrant acted as s justice of the peace or
other person having such authority, although in fact such
appointment or commission did not exist or had expired, or
although in fact the court or the person passing the sentence or
issuing the process was not the court or the person authorized
by the commission to act, or the person issuing the warrant
was not duly authorized so to act.

20. Arresting the wrong person.—Every one duly
authorized to execute a warrant {o arrest who thereupon arrests
a person, believing in good faith and on reasonable and probable
grounds that he is the person named in the warrant, shall be
protected from criminal responsibility to the same extent and
subject to the same provision asif the person arrested had been
the person named in the warrant.

2. Every one called on to assist the person making such
arrest, and believing that the person in whose arrest he is
called on to assist is the person for whose arrest the warrant is
issued, and every gaoler who is required to receive and detain
such person, shall be protected to the same extent and subject
to the same provisions ag if the arrested person had been the
person named in the warrant. :

The right of ¢ivil aetion for the wrongful arrest is not affected by this
section.

21. Irregular warrant or process.—Every one acting
under & warrant or process which is bad in law on aceount of
some defect in substance or in form apparent on the face of it,
if he in good faith and without culpable ignorance and negli-
gence believes that the warrant or process is good in law, shall
be protected . from eriminal responsibility to the same extent
and subject to the same provigions as if the warrant or process
were good in law, and ignorance of the law shall in such case
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be an excuse: Provided, that it shall he g guestion of law
whether the facts of which there is evidence may or may not
constitute culpable ignorance or negligence in his so helieving
the warrant or process to be good in law.

This section, as well as sees. 19 and 20, refors only to the criminal
responsibility for the unlawful set. Where sec. 18 applies, the process is &
Justifieation, and neither civil nor eriminal responsibility aecerues.

%%. Arrest by peace officer.—Every peace officer who,
on reasonable and probable grounds, believes that an offence for
which the offender may be arrested without warrant has been
committed, whether it has been committed or not, and who, on
reasonable and probable grounds, believes that any person has
committed that offence, is justified in arresting such person
without warrant, whether such person is guilty or not.

This section operates, not merely to protect the officer from eivil or
eriminal proceedings, but algo to authorize the arrest and mske it lawiul;
and it applies, not only when the arrest eould be made by any person
without 8 warrant, but also to eases in whieh a peace officer only may so
arreat. R. v. Cloutier {1868), 2 Can. Cr, (as. 43.

If a justice of the peace is not himself personally arresting the offender
on view or upon suspicion, or personally aeting in effecfing the arrest by
calling some one to his assistance in making the same, he can legally direct
the arrest only by & warrant issued upon a written complaint or infermstion
. upon oath, A justice of the peace who illegally iesues & warrant without
having received a sworn information in respeet of the charge ia liable in
trecpass for the arrest made thereunder, and he cannot justify the eom-
manding of the constable to make the arrest by shewing that he, the
justice, -had s reasonable suspicion that an offence had been committed.
MecGuiness v. Dafoe, 3 Can. Cr. Cas. 138, 253 Ont, App. R. 704,

Neither o magistrate nor s constable iz allowed to act officially in his
own ease, except '’ flagrante delieto,”’ while there is otherwise danger of
eseape, or to suppress an retnal disturbance and enforce the law while it is
in the act of being resisted. P. hearing of & complaint against him trom
the ¢onstable who had the warrant, went voluntarily before the magistrate,
whe did mot examine into the matter and bail him, but allowed him to
depart, with a direction to appear at the police office in the morning; and
afterwards the magistrate sent the econstable to whom the warrant had
before been delivered, to take him in evstody to the station house, which
he did that evening, it being alleged that he had assanlted the magistrate on
the previous evening. It was hald that this did not warrant the imprison-
ment, a8 the magistrate might at the time of the assault have ordered him
into custedy: but here, the act was over, and time had intervened, so
there was no present disturbance. Powell v. Williamson (1843), 7 U.C.Q.B.
154,

A constable in the service of a municipality is not justified in taking a
person into ¢ustody and depriving him of his liberty, on a eriminal charge,
without any sworn complaint having been made, and without a warrant
isaned by competent avthority—more espeeially where there wae no reason
to suspect that he would atfempt to evade arrest, Tnsworn statements made
to the officer, to the effect that the person had committed s larceny on the
previous day, are ineufficient. But.where the officer has meted in good faith,
and on information which excuses him to some extent, these facts should he
taken into comeiderstion in the award of damages, Moussean v. City of
Montreal (1898), Q.R. 12 8.C. 61,
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23. Persons assisting peace officer.—Every one called
upon to assist a peace officer in the arrest of a person suspected
of having committed such offence as last aforesaid is justified in
assisting, if he knows that the person calling on him for assist-
ance is a peace officer, and does not know that there is no
reasonable grounds for the suspicion.

Sections 23 and 23 of the Code sre & codifieation of the common law with
reipect ta the right of a pesce officer, whether justice or constable, to persou-
ally arrest on view, or on suspicion, or by calling on some one present to
asgist him. They do not authorize a justice to direct a constable to make an
arrest elsawhere without warrant. MeGuinness vi Dafoe (1896), 3 Can. Cr.
Cas. 139, 28 Ont. App. R, 704, afirming 27 Ont. B, 117.

%4. Arrest without warrant of persons.found com-
mitting offences.—Every one is justified in arresting with-
out warrant any person whom he finds committing any offence
for which the offender may be arrested without warrant, or
may be arrested when found committing.

#5. Arrest without warrant after commission of
offence.—If any offence for which the offender may be
arrested without warrant has heen committed any one who, on
reasonable and probable grounds, believes that any person is
guilty of that offence is justified in arresting him without
warrant, whether such person is guilty or not.

The words ‘* may be’’ in this section refer to those provisions of the
Code which authorize arrest without warrant, and include the offence of
unlawfully wounding, under see. 242, that being one of the following
sections referred to in see, 552, whiehk provides for arrest without warrant in
certain eases. Jordan v. MeDonald (1898), 831 N.8.K. 129,

Defendant, & police officer in snd for the town of Windsor, in the County
of Hants, arrested plaintiff at Haslifax, in the County of Halifax, on a
charge of having unlawfully. assaulted, beaten, wounded and illtreated P,
& police officer, while in the diseharge of his duty, oceasioning actusl bodily
harm. Defendant, at the time, held a warrant for plaiutiff’s arrest, but it
had not been indorsed for execution in another county. Apars from the
warrant defendant had actual knowledge of the commission of the offence
for which thi arrest was made. In gn action by piaintiff elaiming damages
for unlawful arrest and imprisonment, it was held that it was competent for
defendant to contend that the arrest was made independent of the warrant,
and to justily such arrest by shewing that at the time the arrest was made
he was aware that plaintiff had committed the offence of unlawfully wouund-
ing. Jordan v. McDonald (1808), 31 N.8.R. 129, 34 C.1..J. 425.

Subjeet to the provisions of sub-sac. (4) of sec. 552, when g private
person—thet is, a person not by office a keeper of the peace, or a justice,
or & eonstable—takes upon himself to arrest another witheut a warrent for
a supposed offence in respeet of which a warrant is not raquired, he must
be prepared to prove that such an offence has been committed, for in that
respect he acts at his own peril. Mere suspieion that such an ofence has
been eommitted by some one will not do, though if he is prepared to shew
that it has really been committed by some one, then he may justify arrest-
ing a partieular person, upon reasonable grounds of suspicion that he wae
the offender; and mistake on that point, when he acts sincerely upon strong
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grounds of suspieion, will not be fatal to his defence. MeKenzie v. Gibson
{1851}, 8 U.C.Q.B, 100. - -

Wheré the aecused, found ecommitting 8 criminal offence which may be
summarily tried under Part L'V., is arrested withont warrant by a peace
officer, and on being broaght before a polies magistrate a written charge
not under oath is read over to him, and he thereupon consents to be tried
summarily, the police magistrate has jurisdietion to try the ease although
no information has been laid under oath. RE..v. McLean (1801), 5 Can. Cr.
Cas, 67 {N.8.).

26. Arrest without warrant in offences by night.
~Every one is protected from eriminal responsibility for
arresting without warrant any person whom he, on reasonable
and probable grounds, believes he finds committing by night
any offence for which the offender may be arrested without
. warrant.

By night.]-~This expression is deflned by see. 3 (g} to mean the
interval between € p.m. and ¢ a.m.

27.—Arrest by peace officer.—Every peace officer is
justified in arresting without warrant any person whom he
finds committing any offence.

See algo ges, 552.

28. Arrest of person found committing offence at
night.—Every one is justified in arresting without warrant
any person whom he finds by night committing any offence.

2. Every peace officer is justified in arresting without
warrant any person whom he finds lying or loitering in any
highway, yard or other place by night, and whom he has good
cause to suspect of having committed or being about to eommit
any offence for which an offender may be arrested without
warrant.

By see. 552 (3) a peace officer may arrest, without warrant, any one
whom he finds committing any eriminal offence; and any person may arrest,
withont warrant, any one whom he finds committing any eriminal offence
by night.

Any peace officer is authorized by sec. 552 (7) to tnke into custody,
without warrant, apy person whom he finds lying or loitering in any high-
way, yard or other place during the night, and whom he hgs good cause to
suspoet of having committed or being sbont to ecommii any indiectable
offence. The person arrested under the powers conferred by sub-sec. 7 of
see. 552 may be detained until he ean be brought before a justice of the
peace to be dealt with according to law, but that must take place befare
goon of the tollowing day. See. 552 (7}. R. v. Cloutier {1898}, 2 Can. Cr.

as. 43,

Finds committing.]—A person is ‘‘found committing’’ an offence if
he is either eaughf in the act or is pursued immediately and continuously
after he had been seen committing if; bnt in the latter case there must be
such fresh and continuous pureuit of him from the time of his being seen
that both events may be said to be part of the one oceurrence. R. v.
Curran (1828), 3 C. & P. 397. Pursuit begun after the lapse of three hours
fromthe commission of the offence is insnfficient to justify the apprehengion
noder this elavse., Downing v. Capel, L.R. 2 C.P. 461,
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29. Arrest during flight.—Every one is protected from
criminal responsibility for arresting without warrant any person
whom he, on reasonable and probable grounds, believes to have
committed an offence and to he escaping from and to be freshly
pursued by those whom he, on reasonable and probable grounds,
believes to have lawful authority to arrest that person for such
offence. '

Reasonable and probable grounds,]—Seo secs. 22 and 25, :

Flight ag evidence.]—The faet of the flight of the accused or his attempts
to eseape, is & circumstance in the chain of evidence from which guilt may
be inferred, unless it appear that the aet was for another reason. Lawson's
Presumptive Ev,, 2nd ed. 619,

8o a prisoner’s attempt to eseape implies gnilt and operates against the
party like a confession, but the faet that the prisoner had an opportunity or
offer of sssistance to eseape but did not avail himeeilf of it is not relevant.
Ibid. 621. The fact that the accused fled bocanse of a fear of violence at the
hands of their pursuers overthrows the presumption. Ibid. And if the
suspected person had changed his residence but it appeared that ho was a
peddlar and acenstomed to go from place to place, no presumption of guilt
would arise. Besi Ev., see. 461, Evidence of the flight of persons charged
as co-conspirators with the prisoner is not admissible against him. People
v. Bharp, 107 N.Y, 427, And where a prisoner eonfined in gaol for two
distinet offences attempts to eseape, it hagbeen held that the atterpt i« not
evidence of guilt as fo either echarge, as it is Impossible to say which
cffence prompted the attempt. Pesople v. McKean, 19 N.Y. 486.

30. Other statutory powers of arrest.—Nothing in
this Act shall take away or diminish any authority given by
any Act in foree for the time being to arrest, detain or put any
restraint on any person.

31. Force used in executing process or arrest.—
Every one justified or protected from eriminal responsibility in
" executing any sentence, warrant or process, or in making any

arreat, and every one lawfully assisting him, is justified, or pro-
tected from eriminal responsibility, as the case may be, in using
such force as may be necessary to overcome any force used in
resisting such execution or arrest, unless the sentencs, process or
warrant can be executed or the arrest effected by reasonable
“means in a less violent manner,

Where an officer of justice is resisted in the legal exeeution of his duty
he may repel forece by foree, and if in doing so he killa the party resisting
him, it is Justifisble homieide. Archbold’s Cr. Plead. (1806), 778; 1 Hale
494; R, v, Porter, 12 Cox C.,C, 444,

Although & police constable may not be bound in the exeeution of his
duty to assist the oecupisr of a house in putting out an intruder, vet he may
lawfuily do so, and if he is agsaunlted by the intrnder while so doing, the
latter, though he may not be indictable for assauiting a peace officer in the
execution of his duty, will be liable to a convietion for an agsault, as he
cannot justify resistance to the force lawfully used to eject him, R. v.
Roxbargh, 12 Cox 0.0, 8.

L
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By goe, 142, every cne is guilty of an indietable offence and liable to six
months’ imprisonment who, having reasonable notice that he is required to
assist & peaee officer in the execution of his duty in arresting any person or
in preserving the peace, without reasonable excuse omits zo to do.

32. Duty of persons arresting.—It is the duty of every
one executing any process or warrant to have it with him, and
to produce it if required.

2. It is the duty of every one arrestlng another, whether
with or without warrant, to give notice, where practicable, of
the process or warrant under which he acts, or of the cause of
the arrest. _

3. A failure to fulfil either of the two duties last mentioned
shall not of itself deprive the person executing the process or
warrant, or his assistants, or the person arresting, of proteetion
from criminal responsibility, but shall be relevant to the inquiry
whether the process or warrant might not have been executed,
or the arrest effected, by reasonable means in a less violent
manmner.

Manner of arrest.]—Where n constable tells a person given into his
eharga that he must go with him before a magistrate, and such person,
in consequence, goes gquietly, and without force bejng used, it is an arrest.
Chinn v. Morris, 2 C. & P, 361; Joyee v, Perrin, 3 U.C.0. 8. 300,

And where the conatable said to the plaintiff ‘* You must go with me,’”
on whieh the plaintiff said he was ready to go, and went with the constable
towards a poliee office, without being seized or touched, this was ruled to
be an imprisonment. Poeock v. Moore, Hy. & M, 821; Foreyih v. Goden,
32 C.L.J. 499,

If the party izunder restraint and the officer manifests an intention to
make & captive, it is not neecesgary that there should bo an actual contaet.
Grainger v. Hill, ¢ Bing. N.C. 212, Vaughan, J.: McIntosh v. Demeray, &
U.C.Q.B. 343; Wilson v. Breeker, 11 U.C.C.P. 268.

Defendant was eonvicted of a fourth offence nnder The Canada Temper-
ance Aet. A warrant was placed in the hands of o constable, who nfter
keeping it for some time went to defendant to executs it, and told him ke
would have to come to gaol with him. Defendant, complaining of the great
ineonvenience he would be pnt to if placed in ¢ustody at that time, induced
the constable to hold off for a week or two longer by agreeing to deposit
$100 with him. Later on the constable arrested the defendent on the same
warrant snd lodged him in gaol. 1t was held on an application for his dis-
charge by habess dorpus on the ground that he had been twice grrested on
the same warrant, that even if an arrest had been effected on the first ocea-
sion when the constable agreed to hold off, it was ealled off by defendani’s
own request and he was therefore estopped. and the application was refused.
Ex parte Doherty (1898), 35 (.L.J. 765, 5 Can. Cr. Cas. ¢4 (N.B,]

Right of search on arrest.]—The right of an officer to seareh the person
of one arrested for felony has always been assumed, az well es the right to
keep the goods found on him if necessary for the purposes of the trial. BSee
Tom!lin’s Law Dictionary, sub-tit, Constable, IV., ** A constable must keep
goods found on a felon till trial, and then return them ascording to the
direetions of the eourt.” In the ease of Dilion v. O’Brien, 16 Cox C.C., at
page 245, the Irish Exchequer Division extended the rule to cases of misde-
meanor. Palles, C.B., sayz:—*'If, then, the right here e¢laimed, does not
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exist, even in treason and felony, it would follow upon the arrest of a
murderer eaught in the act and on the moment lawfully arrested, whilst the
weapou with which the erime had been eommitted wus in his hand it would
be illegal for the econstable to detain that weaponm for the purpose of
evidence; so also would it be illegnl for the officers of the law to take
possession of poisons found in the possession of one who had saused death
by poison, and even in treason letters from co-traitors evidenecing the
commmnon treasonable design, found in the possession of a traitor, would be
safe from eupture upon his arrest, slthough from the earliest times it has
been the settled and unvarying practice to seize such preofs of gullt andg
give them in evidence at the trial.’’ The case of Leigh v, Cole, 6§ Cox (.C.
429 (eited with approbation by the Ontario Court of Appeal in Gordon v.
Denigon, 22 A.R., p. 326}, was & charge to the jury by Mr. Justice Vaughan
Williams on the subject of the right of constables to search and handeuff
persons in ecustody for breaches of the peace, and the learned judge made
use of the following language: ‘‘ With respeet to searching a prisoner there
is uo doubt that & man when in eustody may so conduct himself, by reason
of violence of language or condnet, thut a police officer may reasonahly
think it prudent aud right to search him, in order to ascertain whether he
has any weapon with which he might do mischief to the person or sommit
& hreach of the peace; but at the same time it ig quite wrong to suppose
that any genersl rule can be applied to such & caze. Even when a man is
confined for being drunk and disorderly it is not correct to say that he must
submit to the degradation of being searched, as the seavehing of such a
person must depeud on all the eircumstanees of the caze.”’ In the case of
persons in custody not aeensed of an indietable offence no general! rule ean
be applied, aud it would always be for a jury to say whether the case is one
In whieh g search should have heen made. Ibid.

33. Peace officer preventing escape.—Every peace
officer proceeding lawfully to arrest, with or without warrant,
any person for any offence for whieh the offender may be
arrested without warrant, and every one lawfully assisting in
such arrest, in justified, if the person to be arrested takes to
flight to aveid arrust, in using such foree as may be necessary to
prevent his escape by such flight, unless such escape can be
pPrevented by reasonable means in a less violent manner.

34, Private person preventing escape. — Every
private person proceeding lawfully to arrest without warrant
any person for any offence for which the offender mnay be
arrested without warrant is justified, if the person to be arrested
tukes to flight to avoid arrest, in using such force as may be
necessary to prevent his escape by flight, unless such escape can
be prevented by reasonable mecans in a less violent manner:
Provided, that such force is neither intended norv likely to
cause death or grievous bodily harm.

$5. Preventing escape from arrest in other cases.—
Every onc proceeding lawlully to arrest any person for any
caust other than such offence as in the last section mentioned ig
justified, if the person to he arrested tukes to.flight to avoid
arrest, in using such force as may be neccssary to prevent his
3-—CRIN. CODE,
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escape by flight, unless such escape can be prevented by reason-
able means in a less violent manner: Provided such foree is
neither intended nor likely to cause death or grievous bodily
harm.

36. Preventing escape or rescue after arrest. —
Every one who has lawfully arrested any person for any
offence for which the offender may be arrested without warrant
is protected from criminal responsibility in using such force in
order to prevent the rescue or escape of the person arrested as
he believes, on reasonable grounds, to be necessary for that
purpose. o

Where a prizoner escapes, if the escape be negligent merely, the gaoler
or officer may retake him at any time without warrant; i voluntary, he
eannotb afterwards be retaken by virtue of the same warrant under which he
way ot first arrested, but he may be retaken on & fresh warrant or without

warrgnt in cases where he might have been arrested without warrant
originally. Archibald Cr. Plead. {1200), 852.

. 8%. Force used in preventing escape or rescue after
arrest.— Every one who has lawfully arrested any person for
‘any cause other than an offence for which the offender may be
‘arrested without warrant is protected from criminal responsi-
bility in using such force in order to prevent his escape or
rescue as he believes, on reasonable grounds, to be necessary for
that purpose : Provided that such force is neither intended nor
likely to cause death or grievous bodily harm.

38. Preventing breach of the peace.—Every one who
witnesses a breach of the peace is justified in interfering to
prevent its continuance or renewal, and may detain any person
committing or about to join in or renew such breach of the
peace, in order to give him into the custody of a peace officer:
Provided that the person interfering uses no more force than is
reasonably necessary for preventing the continuance or renewal
of such breach of the peace, or than is reasonably proportioned
to the danger to be apprehended from the continuance or
renewal of such breach of the peace.

39. Prevention by peace officers of breach of the

' peace,—Every peace officer who witnesses a breach of the

peace, and every person lawfully assisting him, is justified in

arresting any one whom he finds committing such breach of the

peace, or whom he, on reasonable and probable grounds, believes
to be about to join in or renew such breach of the peace.

2. Every peace officer is justified in receiving into custody

any person given into his charge as having been a party to a
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breach of the peace by one who has, or whom such peace officer,
upon reasonable and probable grounds, believes to have, wit-
nesssed such breach of the peace.

FPeace officer. ]—Ths definition of this term is foundin see. 8 (s}, ante,

Findg committing, ] —See note to sec. 28,

" ‘Breach of the peace.]—A justice of the peace may apprehend, or cause to
be apprehended by a verbal order merely, any pergon eommitting a brench
of the peace in his presence. 2 Hule S6. A constable may aiso arrest for
& breach of the pesce committed in his presence, 1 Hale 587. But & pri-
vate person Is not justified in arresting or giving in charge of & policeman,
without a warrant, 8 party who has heen engaged in an affray, unlese the
affray ig stiil continuing or there is ressomable ground for apprehending
that he intends to renew it. Priee v, Seeley (1843), 10 Clark & Fin,
(H.L.) 28, : .

A private person cannot of his own guthority arrest another for a bare
breach of the peace afterit is over. 3 Hawkins P.C. 164,

Any onse who sees others fighting may lawfully part them and also stay
them until the heat be over, and then delivet to the constable who ray
earry them before a justice of the peace in order to their finding security for
the peace. Hawking P.C., book 1, ch. 63, see. 1I. And while those are
asgsembled together who have committed aets of violence, and the danger of
their renewnl continues, the affray itself may be sald te contimue; and
during the affray the constable may, not merely on his own view, but on
the information and eomplaint of another, arrest the offeuders or aither of
them, Price v, Seeley, 10 Cl. & . 28.

Affray. ]—An afiray is the ot of fAghting in any public street or highway,
or fighting to the alarm of the public in any other place to which the
public heve access. Sees, 90.

Rio! and unlauwful assembly.]—Seo sees. 79 and 80, |

40. Suppression of riot by magistrates and officers.
—Every sheriff, deputy sheriff, mayor or other head officer or
acting head officer of any county, city, town or district, and
every magistrate and justice of the peace, is justified in using,
and ordering to be used, and every peace officer is justified in
using, such force as he, in good faith and on reasonable and
probable grounds, believes to be necessary to suppress a riot,
and as is not disproportioned to the danger which he, on
reasonable and probable grounds, believes to he apprehended
from the continuance of the riot,

A riot iIs an unlawful sssembly whieh has begun to disturb the peace
tumulteously, See. 80. As to the duty of sheriffs, justices and other
officers in cases of viot, see sees. 83 and 84,

The neglect of a peace officer ta do his duty in suppressing a riot is &n
indictabie offense under sec. 140.

41. Buppression of riot by persons acting under
lawful orders.—Every one, whether subject to military law
or not, acting in good faith in obedience to orders given by any
sheriff, deputy sheriff, mayor or other head officer or acting
head officer of any county, city, town or district, or by any
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magistrate or justice of the peace, for the suppression of a riot,
. is justified in obeying the orders so given unless such orders are
manifestly unlawful, and is protected from criminal responsi-
bility in using such force as he, on ressonable and probable
grounds, believes to be necessary for carrying into effect such
orders.

2. Tt shall be a question of law whether any particular
~ order iz manifestly unlawful or not.

Magistrates must keep the peace when a riot occurs and restrain the
rioters, and they may call upon all subjeets to render assistance, and the
latter may be given firearms for that purpose. K. v. Pinney,d C. & P. 261,

A parson who after reasonable notice omits without reasonable exeuse to
aseist any sheriff, or peace officer, in suppressing a riot is guilty of an
indietable offence. Sec. 141,

42. Suppression of riot by persons without orders.
—Every one, whether subject to military law or not, who in
good faith and on .reasonable and probable grounds believes
that serious mischief will arise from a riot before there is time
to procure the intervention of any of the authorities aforesaid,
is justified in using such foree as he, in good faith and on reason-
able and probable grounds, believes to be necessary for the
suppression of such riot, and as is not disproportioned to the
danger which he, on reasonable grounds, believes to be appre-
hended from the continuance of the riot.

By the common law, u private individual might lawfully endeavour, of
his own suthority and without any warrant or sanetion from a magistrate, to
suppress & riot by every means’in his power; he might disperse or assist in
dispersing those assembled and stay those engaged in it from executing
their purpose, a8 woll as stop and prevent others whom he saw coming up
from joining the rest. Phillips v. Eyre, L.R. 6 Q.B. 15. If the oceasion
demanded immediate action and no opportunity occurred for praeuring the
advice or saneticn of a magistrate, it was the duty of every subject to act
for himself and upon his own responsibility in suppressing a riotous and
tumnltuous assembly, and the law protected Lim in all that he honeafly did
in the prosesution of that purpose. Ibid, per Willes, J., spproving the
char?e) of Tindal, C.J., to the grand jury of Bristol (1832}, 6 C. &. P.
. 281 (n),

43. Suppression of rieot by military force.—Every
one who is bound by military law to obey the lawful command
of his superior officer is justified in obeying any command given
him by his superior officer for the suppression of a riot, unless
such order is manifestly unlawful.

2. It shall be a question of law whether any particular
order is' manifestly unlawful or not.

See sees. 41, 42, 83 and 84, '

44. Force in prevention of certain offences.—
Every one is justified in using such force as may be reason-
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ably necessary in order to prevent the commission of any
offence for which, if committed, the offender might be arrested
without warrant, and the commission of which would be likely
to cause immediate and serious injury to the person or property
" of any one; or in order to prevent any act being doné which
he, on reasonable grounds, believes wonld, if committed,
amount to any of such offences.

The offsnces for which an arrest withont warrant is allowed are set forth
in mee. 5562.

Where A, to prevent B, from fighting with his brother, Iaid hold of him
and held him down but struck no blow, upon which B, stabbed A., it was
held that if A. had done nothing more than was necessary to prevent B.
from beating his brother, and had died of the stab, the offence of B, wounld
have been murder; but that if A, did more than was necessary to prevent
the beating of his brother, it would have been manslaughter only. R.v.
Bournae, 5 €. & P, 120. )

And where, under eircumstances thst might reasonably have induced
the belief that a man was cuttivg his wife’s throat, their son shot at and
killed hig father, it was held that if the son had reasonable grounds for
believing and honestly believed that his act was necessary for the defence
of his mother, the homicide was exeusable, RE.v. Rose, 15 Cox 540, Lopes, J,

45. Self-defence against unprovoked assault.—
Every one unlawfully assaulted, not having provoked such
assanlt, is justified in repelling foree by force, if the force he
uses 1s mot meant to cause death or grevious bodily harm, and
is no more than is necessary for the purpose of self-defence;
and every one so assaulted is justified, though he causes death
or grevious bodily harm, if he causes it under reasonable appre-
hension of death or grievous bodily harm from the violence
with which the assault was originally made or with which the
assailant pursues his purpose, and if he believes, on reasonable
grounds, that he cannot otherwise preserve. himself from death
or grievous bodily harm. ’

8elf-defence in assault, ete.]—It is 2 good defence in justification, even
of a wounding or mayhem, to prove that the prosecutor assaulted or beat
‘the defendant first, and that the defendant committed the alleged battery
merely in his own defence. Archbeld's Crim, Plesd. (1900), 802. The
difficulty arises in drawing the line between mere sslf-defence and fighting.
R. v. Knoek, 14 Cox C.C. 1,

If the prosecutor lifted up his eane and offered to strike him, the defen-
dant is justified in striking the prosecutor without waiting for the blow.
" Buller N.P. 18,

A hushand may justify a battery in defence of his wife, & wife in defence
of her husband, a parent in defenee of his ehild, a child in defenee of hig
parent, a master in defence of hLis servant, and a servant in defence of his
mpster. 1 Hawkins P.C., ¢h, 80, secs. 23, 24; Code see. 7. If, however,
the battery were greater than was necessary for mere defence, or if it were
after nll danger from the asszailment was passed and by way of revenge, the
prior assanlt will not justify. R. v. Driseoll, C. & M. 214; Anon., 2
Lewin C.C, 48,
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Ordinarily the person beset is permitted to act only in self-defence; he
eannot take the law into his own hands to infliet punishment for the injury.
R. v. Milton, 3 C. & P. 81; R. v. Mabel, 9 C. &. P. 474; 2 Bishop Crim.
Liaw 44, o

But where there is & manifest intent or endeavour by the assailant to
commit by viclence or surprise an offence formerly a felony, such as murder,
robbery, burglary and the like, the party assailed is mot obliged to retreat,
but may pursue his adversary until he hag secured himself from all danger;
a.n{cl3 if he kill him in so doing, it is called justifisble seif-defence. 1 East
P.C. 271,

If in attempting to turn a mere irespasser out of & house, the house-
holder i3 asssulted by the trespasser, he may kill bim if he was not able by
any other means to avoid the essault or retain his lawfnl possession, and in
guch esge a man need not fly as far ss he can ag in other cases of self-
defence for he hag a right to the protection of his own honse. 2 Burn’s
Justice, 13th ed., p. 1315. In tha New Brunswick cage of R. v. Therigult
(1894}, 2 Can. Cr. Cas. 444, a new trial was ordered where the trial judge
had iostrueted the jury that, to justify or exense the homicide, the prisoner
must be found to have had reasonable grounds for apprehending imminent
peril to his life or the lives of his wifeand shildren, and had made no men-
tion of & reagonable apprehension of grievous bodily harm as a grouud of
justification although the evidence pointed to both,

Not having provoked sweh assault.]—The provoeation may be given by
blows, words or gestures. See. 46 {2},

46. Self-defence against provoked assault.—Every
one who has without justification assaulted another, or has
provoked an assault from that other, may nevertheless Jjustify
force subsequent to such assault, if he uses such foree under
reasonable apprehension of death or grievous bodily harm from
the violence of the person first assaulted or provoked, and in
the belief, on reasonable grounds, that it is necessary for his
own preservation from death or grievous bodily harm: Pro-
vided, that he did not commence the assault with intent to
kill or do grievous bodily harm, and did not endeavour at any
time before the necessity for preserving himself arose, to kill or
do grievous bodily harm: Provided also, that before such
necessity arose he declined further confliet, and quitted or
retreated from it as far as was practicable.

2, Provocation, within the meaning of this and the last
preceding section, may be given by blows, words or gestures.

Declining further conglict.]—Two or more persons engage in a mutual
combat, without any original intent to proeeed to extreme measures; of,
after an assailant has been met by hisz adversary, he becomes weary of a
eonflict which is iikely to be more serions than he antieipated or.toc muck
for him to withstand; here, if one of the comhatants already in the wrong
either B8 & beginner or continuer of the fight wishes to retrace his error, he
must retreat. 2 Bishop Cr. Law 563, And though, contrary te his original
expeetation, he finds himself so hotly presasd as renders the killing of the
other necessary to save his own life, he is guilty of a felonious homieide if
he kills him unless he first aetually puts into exercise this duty of with-

drawing from the place. Fester 227; The State v. Hill, 4 Dev. & Bat. 491.
11 the firat agsailent, knowing his advantage of strength or skill or weapon,
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reireated to the wall merely as a design to protect himself under the shelter
of the law, as in his own defence, but really intended the killing of the
other man, then it is murder or manslaughter as the cirenmstance of the
case requires, 1 Hale P.C. 479, 4£0,

"Where, upon a quarrel, one of the parties retreated ﬂfty y&rds desiring
to avold the eonflict, but the other pursued him with uplifted arm and a
deadly weapon, and bemg first struck by the retreating one with the fist,
the other stabbed and killed him, the case was held to be one of murdar,
for the law did not require the deceased to wait 111l the prigoner had exe-
ented his threat bat justified him in antieipating the premeditated assault.
The State v. Howell, 9 Ired. 485,

Provocation.—[See sec. 229.

47. Prevention of insulting assault.—Every one is
justified in using force in defence of his own person, or that of
any one under his protection, from an assault accompanied with
insult: Provided, that he uses no more force than is necessary
to prevent such assault, or the repetition of it: Provided also,
that this section shall not justify the wilful infliction of any
hurt or mischief disproportionate to the insult which the force
used wag intended to prevent.

48. Defence of movable property against tres-
passer,—Every one who is in peaceable possession of any
movable property or thing, and every one lawfully assisting
him, is justified in resisting the taking of such thing by any
trespasser, or in retaking it from such trespasser,if in either
case he does not strike or do bodily harn to such trespasser;
and if, after any one being in peaceable possession as aforesaid
has laid hands upon any such thing, such trespasser persists in
attempting to keep it or to take it from the possessor, or from
any one lawfully assisting him, the trespasser shall be deemed
to commit an assault without justification or provocation.

In the ense of trespass in taking goods the owner may justify beating
the trespasser in orvder to make him desist. 1 Hale 486; R. v. Wild, 2
Lewin C.C, 214,

A battery is justifiable by proving that it was eommitted to restrain
another from unlawfully taking or destroying his goods. 2 Rol. Abr. 540,

49. Defence of movable property with claim of
right.—Every one who is in peaceable possession of any
movable property or thing under a claim of right, and every one
acting under his authority, is protected from e¢riminal respon-
BlbllltV for defending such possessmn even against a person
entitled by law to the possession of such property or thing, if
he uses no more force than is necessary.

50. Nojustification on defence of movable property
without claim of right.—Every one who is in peaceable
possession of any movable property or thing, but neither claims
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right thereto nor acts under the authority of a person claiming
right thereto, is neither justified nor protected from criminal
responsibility for defending his possession against a person
entitled by law to the possession of such property or thing.

51. Defence of dwelling house.—Every one who is in
peaceable possession of a dwelling house, and every one lawfully
assisting him or acting by his authority, is justified in using
such force as is necessary to prevent the forcible breaking and
entering of such dwelling house, either by night or day, by
any person with the intent to commit any indictable offence
therein,

It hag been held that & guest in & house is justified in defending the
house, Curtis v. Hubbard, 4 Hill N.Y. 437; Coopers Case, Cro. Car, 544;
also thet the meighbours of the occeupant may assemble for ite defence.
Hemayne's Case, & Co. 91,

Dwelling house,]—Every permanent building in whish the renter or
owner or his family dwells iz a dwelling house, Archbold Cr. Evid. {1900),
593; and see Code sec. 407. And it will be sufficient if any one of the fam-
ily habituslly sleeps in that building. R. v. Westwood, B. & R. 495.

The mere temporary abzence of the householder and his family will not
prevent its remaining In contemplation of law a dwelling house. K, v.
Murray, 2 Bast P.C. 408. But where the hougeholder moved away from the
house, not intending to return to live in it, but retained it as & warchouse
in which some of his employess slept for the purpose of tsking eare of it,
it was held not to be his dwelling lrouse. R. v. Flannagan, R. &, R, 187.
And where the landlord of & dwelling house after the tenant had guitted it,
put a servant into it to sleep there at night until he should re-let it to
another'tenant, but had no intention to reside in it himsejf, it eonld not be
deemed the welling house of the landlord. R. v. Davis, 2 Leach 876; R.
v. Harris, 2 Leach 701. A fenant put his furniture into a house prepara-
tory to moving in with his family, but neither he nor any of his family had
as yet slept in it; it was held notto be a ‘"dwelling house’” as regards burg-
lary. E. v, Hallard, 2 East P.C. 498; R. v. Lyons, 1 Leach 185,

A temporary kooth or tent in & fair or market is not a dwelling house
althongh the owrner lodge in it. 1 Hawk., ch. 38, ses. 35. But it is other-
wige in reapoct of 8 permanent bnilding although used only for the pur-
poses of & fair, R. v, Smith, 1 M. & Rob. 258,

At eommon law in cases where buildings were attached teo a dwelling
.honee snd were more or lesg conneected with it, it was frequently a matier
of dispute whether they formed a part of the dwelling house so that enter-
ing them would be burglary. The different tests proposed were prinei-
pally three:—{1) Whethsar the building in question was within the same
curtilege; (2] Whether it was under the same roof; (3} Whether it had an
internal communication with the prineipal huilding‘ Reseoe Crim. Evid,,
11th ed. 348. An outhouse separated from the dwelling house and not
within the same eurtilege was not within the term from the mere faet that
it was oeeupied with it at the same time. R. v. Garland, 2 East P.C, 493,
But a boilding might constitnte a part of the dwelling house although hav-
ing no internal! ecommunieation therewith. R. v. Brown, 2 East P.C. 493;
R. v. Chalking, Russ. & BHy. 334; R, v. Burrowes, 1 Moody C.C. 274. But
ag regards the offences of burglary and honse-bresking it is now provided
by see, 407 {a) that a building oecupied with and within the same curti-
lege with any dwelling house shall be deamed to be part of the said dwell-
ing house if there is between sueh bhuilding and dwelling house 4 communi-
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eafion either immediate or by means of a covered and imelosed passage
leading from the one te the other, but not otherwise. '

Breaking and entering. ]—The definition of the term ‘* to break’’ given
in see, 407 (3} in terms applies only to Part XXX. but is in sceordance
with the previous decisions on the subjeet. The same seetion provides
that an ‘* entrance’* into a building is made a8 soon as any part of the body
of the person making the entrance, or eny part of any instrument used by
bim is within the building. It would seem, however, that as to sees. 51
and 52 the common law definition applies and not that of see. 407, and, at
common law, if the instrument were used not for the purpose of committing
the eoutemplated felony but only for the purpose of effecting the entry, its
introdustion was not sueh an entry ag constituted burglary. R. v. Hughes,
2 East P.C. 491; R, v. Rust, 1 Moody C.C, 183.

52. Defence of dwelling honse at night,—Every one

. who is in peaceable possession of a dwelling house, and every
one lawfully assisting him or acting by.his authority, is justified
in using such foree as is necessary to prevent the foreible break-
ing and entering of such dwelling house by night by any person,

.if he believes, on reasonable and probable grounds, that such
breaking and entering is attempted with the intent to commit
any indictable offence therein.

The mere threat of parties standing outside of a dwelling house that -
they will break in, doss not justify the householder in shooting af and
wounding them, unless the houscholder has first warned them to desist and
depart or that he would fire. ®pires v. Barrick, 14 U.C.Q.B. 420..

53. Defence of real property.—Every one who is in
peaceable possession of any house or land, or other real property, .
and every one lawfully assisting him or acting by his authority,
is justified in using force to prevent any person from trespassing
on such property, or to remove him therefrom, if he uses no
more force than is necessary; and if such trespasser resists such
attempt to prevent his entry or to remove him such trespasser
shall be deemed to commit an assault without justification or
provocation,

If A., a trespasser, enfers B.’s house and refuseg o leave, B. hat a
right to remove A. by foree, but not to kick or strike him unless the force
used to romove him be necessary. Wild’s Case, 2 Lewin C.C. 214, But if
the trespasser regists sueh foree the householder may use any degree of force
necessary to defend himself and to remove the trespasser from the house.
1 Hale P.C. 486,

In the case of & trespass in law merely, withont actual foree, the owner
must firat request the trespasser to depart before he can justify laying his
hand on him for the purpese of removing him; and even if he refuse he
ean only justify so moeh force as is necessary to remove him, Weaver v.
Bush, 8 T.R. 78.

Resists such attem}pt.]—The words are ‘‘if such trespasser reaists such
attempt,’’ the word ‘"such '? applies to an attempt by foree referred to in
the former part of the seetion, and will not apply to mere words of warn-
ing or of request to leave. Packett v. Pool (1896}, 11 Man. R. 275, 82 C.L.J.,
523. '"The latter part of the section does notf apply until there is an overt
aet on the part of the person in possession towards prevention or removal,
and an overt act of resistance on the part of the trespasser. Ihid,
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54. Peaceable entry on claim of right to house or’
land,—FEvery one ig justified in peaceably entering in the day-
time to take possession of any house or land to the possession
of which he, or some person under whose authority he aLts, is
lawfully entitled.

2. If any person, not having or acting under the authority
of one having peaceable possession of any such house or land
with a claim of right, assaults any one peaceably entering as
aforesaid, for the purpose of making him desist from sueh entry,
such assault shall be deemed to be without justification or
provocation,

3. If any person having peaceable possession of such house
or land with a claim of right, or any person acting by his
authority, assaults any one entering as aforesaid, for the pur-
pose of making him desist from such entry, such assault shall
be deemed to he provoked by the person entering.

53. Discipline of minors.——It is lawful for every parent,
or person in the place of a parent, schoolmaster or master, to
use force by way of correction towards any child, pupil or
apprentice under his eare, provided that such force is reasonable
under the circumstances.

Apprentices.]—Formerly a right of chastisement of servants by way of
correctjon was recogunized, R, v. Mawgridge, 16 8t. Tr. 57: buf as to
servants who are not apprentices it is in desuetude. Archbold Crim. Evid.
(1900) T62.

Child.]-—The law as $o correction of ehildren has reference only to a
child enpable of appreciating correction and not to an infant two vears and
a half old. R. v. Griffin, 11 Cox C.C. 482, Tf the ecorreection be inflicted
with & deadly weapon and the party dies of it it will be murder; if with an
ingtrument not likely to kill, though improper for the purpose of correction,
if will be manslaughter. Foster 262; K. v. Hopley (1860}, ¢ F. & F. 201. -

56. Discipline on ships.—It is lawful for the master or
officer in command of a ship on & voyage to use force for the
purpose of maintaining good order and diseipline on hoard of
his ship, provided that he belicves, on reasonable grounds, that
such force is necessary, and provided also that the force used is
reasonable in degree.

. This right includes the right of the shipmaster to inflief reasonable cor-
poral punishment at sea on seamen for disobeying orders. The Agincourt,
1 Hagg. 271; Lamb v. Burnett, 1 Cr, & J. 201.

57. Surgical operations,—Every one is protected from
eriminal responsibility for performing with reasonable care and
skill any surgical operation upon any person for his benefit,



Part IL JUSTIFICATION OR EXCUSE. (§ 60] 43

provided that performing the operation was reasonable, having
regard to the patient’s state at the time, and to all thé eircum-
stances of the case.

In these cages there is no difference between a licensed physician or
surgeon and a person acting as physician or surgeon without license; in
either case if a party having a competent degree of skill and knowledge
mszkes an aceidental mistake in his treatment of a patient, through which
mistake death ensues, he is not thereby gnilty of manslaughter; but if,
where proper medical assistance ean be had, a person totally ignorant of
the seience of medicine takes on himself to administer a violent and dan-
gerous remedy to one labouring under disease, and death ensues in eonse-
guence of that dangerous remedy having been so administered, then he is
guilty of manslaughter, R.v. Webb, 1 M. & Rob, 405, 2 Lewin 196, per
Lord Lyndbhurst; B. v, Willlamson, 3 C. & P, 835.

Tt must appesr that there was gross ignoranee or inattention to human
life, R, v.Long, 4 C. & P, 423, If any person, whether he be a regular
or licensed medical man or nat, professes to deal with the life or health of
His Majesty’s subjects, ke is bound to have competent skill to perform the
task that he holds himself ouf to perform, and he is bound to treat his
patients with eare, attention and assiduity. R. v. Bpiller, 5C. & P. 333.

1t is for the jury to say whether in the exeeution of the duty which the
prigsomer had undertaken to perform he is proved to have shewn such a gross
want of cere, or such a gross and enlpable want of skill, as sny person
undertaking sueh & charge ought not to be guilty of. R.v. Ferguson, 1
Lewin C.C. 181. Bee also sec. 212, ’

58. Excess of force.—Every one authorized by law to
use force is criminally responsible for any excess, according to
the nature and quality of the act which constitutes the excess.

'59. Consent to homicide.-—No one has a right to con-
sent to the infliction of death upon himself ; and if such eonsent
is given, it shall have no effect upon the criminal responsibility
of any person by whom such death may be caused.

If two persofis enter into an agreement to commit suicide together and
the means employed to produce death prove fatal to one omly, the survivor
is guilty of murder. RE. v. Jessop, 16 Cox C.C. 204,

It is uncertain to what extent any person has a right to consent to his
being put in danger of death or bodily harm by the aet of another. Bur-
bidge Cr. Law 201.

60. Obedience to de facto law.— Every ome is pro-
tected from criminal responsibility for any act done in obedience
to the laws for the time being made and enforced by those in
possession (de facto) of the sovereign power in and over the
place where the act is done.
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PART IIL

PARTIES TO THE COMMISSION OF OFFENCES.

SECT.

61. Parties to offences. :

62. Offence committed other than the offence intended,
63, Accessory after the fact.

6.4 Attempts

61. Parties to offences.—Every one is a party to and
guilty of an offence who—

(a.) actually commits it ; or

~ (b.) does or omits an act for the purpose of aiding any

person to commit the offence ; or

(e.) abets any person in eommission of the offence ; or

(d.) counsels or procures any person to eommit the offence.

‘2. If several persons form a common intention to prosecute
any unlawful purpose, and to assist each other therein, each of
them is a party to every offence committed by any one of them
in the prosecution of such common purpose, the commission of
which offence was, or ought to have been known to be a prob-
able consequence of the prosecution of such common purpose.

By this and the following section accessories before the fact and aiders
and abettors are deelared to be guilty of the offemce itself and may be
charged as prineipals in the first degree. As to aocessories after the faot
see goe, 63. As to aiding and abetting suicide see soc. 237,

Aiding or abetting. ]—The words aider, abettor, acesssory*and accomplice,
48 applied to orime, are often used as having the same meaning. But they
are by ne means aynonymoeus. Itis unlawtfulto sid or encourage the commis-
sion of crime, Itis uniawful under eertain eircumstaness toconcoal the com-
mission of erime. One who nids is, in ordinary language, called an sider
or abettor. An accessory is one who takes an active but subordinate part.
An ascomplice, sceording to the ordinary meaning of the word, would seem
te imply one who not only takes an active part, but positively aids in the
sccomplishment or eompletion of the erime. R. v. Bmith, (1876), 3§
7.C.Q.B, 218, 227, :

‘To make a person an ‘‘alder and asbettor ’* he must have been present
either actually or construetively.

A person is present in construetion of law siding and abetting if with the
intention of giving sssistance he is near enongh to afford it should oceasion
arige; thue if he was watehing at & proper distance to prevent a surprise,
or to favour the eseape of those who were immedintely engaged, then he
would be a prineipal in the second degree. PFer MacMahon, J., in R. .
Lioyd (1890}, 19 O.R. 352,

If aperson sees that s erime is about ¢ be committed in his presence and
does not interfere to prevent it, that is not a partieipation rendering him
liable, without evidence that he was there in pursuance of a common
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unlawful purpose with the principal offender. R, v. Cuortley, 27
U.C.Q.B. 613.

Aid rendered to the prineipal offenders after the commission of the erime
ig alone insuffieient to justify the eonviction of the person so aiding, as a
principal under this seetion. IR. v, Graham (1898), 2 Can. Cr. Cas. 388.

Aiders and sbettors are prineipals in the second degree and are some-
timaes called accomplices; but the latter tarm will not serve as a definition
as it ineludes all the participes eriminis, whether they are considered as
prineipais in the first or second degree or merely a3 accessories before or
sfter the faet. R. v. Smith (1876), 38 U.C.Q.B. 218, 228, )

Form of charge.]—An information and warrant of arrest thereunder,
charging the aceused as an accessory to the violafion of a statute named,
without specifying the fact as to which he is nlleged to be an accessory is
void for uncertainty. R. v. Holley {1893}, 4 Can. Crim. Cas. 510 {N.8.}.

Buch a warrant charges no offence, and neither it, nor a remand thereon
is validated by Code see. 578, which provides that ne irregunlarity or defeet
in the substanee or form of the warrant shall affect the validity of any pro-
ceeding at or subsequent to the preliminary enquiry before the justice. Ibid.

It has been held that the owner of a house who leases it to another per-
son knowing and assenting when the leass was made to the purpose of the
latter to maintain it as & ¢ommon bawdy house, thereby does an act for the
purpose of aiding the lessee to commit the indietable offence of keeping a
disorderly house, and he may be indieted and convieted as a prineipal under
see. 61 (). R.v. Roy, 3 Can. Cr. Cas. 472 (Qus.).

In cases of iheft.]--On an indietment for, with three otlier persons,
attempting to steal goods in a store, evidence was given by an accom-
plise that prisoner went with him to see a store, that prisocner went
into the store to buy something to see how the store could be got inte and
that they and others planned the robbery and fixed the date; prisoner saw
them off but did not go with them, the others weni out and madet he
attempt, which was frostrated. It was held that as those actually engaged
were guilty of the attempt to steal the prisoner was properly convieted
under 27 aud 28 Viet. eh. 19, 3ee. 9, which enacted that whoscaver shall aid,
abet, counsel or proenre the commission of any misdemeanour shall be
liable t0 be tried, indieted and punished as a prineipsl offender, R, v,
Esmonde (1866), 26 U.C.Q.B. 152.

A person who knowingly assists a thief to conceal stolen money which
he iz in the actual and proximate set of earrying away, by receiving the
money for the purpose of coneealing it, is guilty of aiding mnd sbetting in
the theft, and may under sub-see. (¢} be convieted as a prineipal. R, v.
Campbell (1899), 2 Can, Cr, Cas. 357,

Although the theft may be complete by the mere taking and earrying
away of stolen property, the subsequent earrying of same to a place of con-
esalment by a person who did not participate in the taking, if dope with a
guiliy knowledge and rs a continuation of and proximately at the same
time as the theft, is an ‘*aiding and abetting '’ of the pame. Ihid,

Az set done whieh may enter into the offence, although the erime may
be eomplete without it, may be econsidered as a eontinuation of the erim-
inal transaction me &9 to make the participstor an aider and abetfor,
although his participation oceurs only after such acts have heen done as in
themselves would ¢onstitute the erime. Ibid.

If the aceused were not an aider and abettor or a prineipal in'the pecond
degree in the eommission of the theft, the sircumstanee that he waa an
accessory before the fget by eounselling and proeuring the commission of
the theft, and therefora liable under see. 61 to be convicted as aprineipal, does
not prevent his convietion for the substantive offence of afterwards receiv-
ing the stolen property knowing it to have been stolen. Such an accessory
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befors the fact who afterwards becomes a receiver of the stolen property
may be legally convicted both of the theft and of *‘receiving.’”” R.v.
Hodge (1898}, 2 Can. Cr. Cas. 350,

Under liguor laws.]—If it be contrary to law to seil liguor or any other
artiele in a shop a saléd by any clerk or assistant in his shop would primsa
facie be the aet of the shopkeeper. It may be, if he eould shew that the
act of sale was an isolated set, wholly unanthorized by him, and not in any
way in the eourse of his business, but & thing done wholly by the unwar-
ranted or wilful aet of the subordinate, be might escape personal responsi-
bility. Where one H. swore that he got a bottle of brandy and paid for it
$1 in K.’s shop, that & woman served him, and no one else was in the store
at the time, K. was eonviefed and the court upheld the eonvietion. R. v.
King (1869) 20 T.C.C.P, 247, (Hagarty, C.J., Gwynne and Galt, JJI.)

A buyer of liguor cannoct, in respeet of an illega,l sale thereof made to
him contrary to the Cunada Temperance Act, be regarded in point of law as
an aider or abettor, K. v. Heath {1887}, 13 O.R. 471; Ex parte Armstrong,
30 N.B.R. 425.

In gaming.]—A broker who merely acts ar sueh for two parties, one a
buyer and the other a seller, without having any pecunlary interest in the
transaction beyond his fized eommisgsion and withont any gullty knowledge
on his part of the intention of the contraeting parties to gamble in stocks
or merchandise, is not liable as an acecessory. R. v. Dowd (1899}, 4 Can.
Cr, Cas, 170 {Que.),

* Where an hotel keeper was not aware that gaming was bemg carried on
in bis hotel, and the only employee who knew it was not in eharge of the
premises, but was employed in a meninl eapacity, the hotel keeper was
held not to be guilty of *‘ suffering’' gaming to be earried on in his
premises eontrary to 2 Licensing Act. Somerset v. Ilgrt, 12 Q.B.D, 360.

: Joint indictment,]—If the abettor and prineipal are indicted together as
principals, the abettor may be convieted although the principal is sequitted.
R. v, Burton, 13 Cox C.C, 71

62 Offence committed other than the offence
intended.—Every one who counsels or procures another to be
a party to an offence of which that other is afterwards guilty
is a party to that offence, although it may be committed in a
way different from that which was counselled or suggested.

2. Every one who counsels or procures another to be a
party to an offence Is a party to every offence which that other
commits in consequence of such counselling or procuring, and
which the person counselling or procuring knew, or ought to
have known, to be likely to be committed in eonsequence of
such counselling or procuring.

If A, advises B. to murder C. by shooting and B, murders C. by siab-
bing, A. is nevertheless an accessory to the murder, Foster 369.

Andif A. deseribes €, to B, and ingtigates B, to murder C., and B. murders
D. whom he believes to be C. beeause D, corresponds with A.’s deseription
of C., A, Is an accessory before the fact fo the murder of D, Foster 370.

A, instigates B. to rob C., B, does s8¢ and C. resists and B. kills C. A,
is gnilty as an aecessory. Foster 370,

But where A. advised B. to murder the latter’s wife by giving her a
roagted apple containing poison and B. did so but the woman after eating a
small part of it gave it to her child and A. made only a faint effort to save
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the ¢hild whom he did not wish to injure and steod by snd saw the child
eat the apple and the child died as the result, it was held that A, was not
guilty as an accessory to the murder which B. thereby committed. Saund-
er's Case. Plowd. 475, 1 Hale 431,

63. Accessory after the fact.——An accessory after the
fact to an offence is one who receives, comforts or assists any
one who has been a party to such offence in order to enable
hiin to esecape, knowing him to have been a party thereto.

2. No married person whose hushand or wife has been a
party to an offence shall become an accessory after the fact
thereto by receiving, comforting or assisting the other of them,
and no married woman whose hushand has been a party to an
offence shall become an accessory after the fact thereto, by
receiving, comforting or assisting in his presence and by his
authority any other person who has been a party to such
offence in order to enable her husband or such other person to
escape.

At commeon law the term accessory after the faot only applied to felonies
for in mirdemeanors all were principals. R.v. Tisdale, 20 U.C.Q.B. 273; R.
v. Campbell, 18 U.C.Q.B, 417; R. v. Benjamin, 4 T.C.C.P. 189,

Punishment.]—Accessories after the faoct to treason are liable to two
years imprisonment under sec, 67. And by sec. 235 ‘‘ every one is guilty
of an indictable offence and liable to imprisonment for life who I4 an acces-
sory after the faet to murder.’”” Where no express provision is made by the
Code for the punishment of an aceessory after the fact to an indictable
offence, for which the prineipal would be liuble, on & first eonvietion, to
imprisonment for fourteen years or over or to impritonment for life, such
aceergory is liable to seven years imprisonment. See, 531, And where
the principal eannct be sentenced to imprisonment for so long a term as
fourteen years, the accessory after the faet to any other indiectable offence
is liable to one half of the longest term fo which a person the prineipal
may be sentenced, except where there is an express provision of law for the
punishment of such aecessory, Bee, 532,

Whe are accessories.] —Any assistance given to the person known to be the
offender, in order to hinder his apprehension, trial or punishment is sufficient
t0 make the assisting party an accessory after the fact, as for instanee, that
he concealed him in his house. Dalf. 530, 531; or shut the door against his
pursuers until he should have a chanee of eseaping. 1 Hale 619; or took
money from him to allow him to eseape. Year book, 8 H. 4 pl, 1; or sup-
plied him with money, a horge or other necessaries in order to enable him
to escape. Hale’s Sum. 218. 2 Hawk,., ch, 29, see. 26: or that the prin-
cipal was in prison, and the alleged nccessory affer the faect bribed the
gaoler to let him eseape, or conveyed instruments to bim to emable him to
break prison and esecape. 1 Hale 821.

It is necessary that the accessory have notice, direet or implied, at the
time he aggists or comforts the offender, that he had eommitted the offence.
2 Hawk., eh. 29, sec. 32; and the assisting party is an accessory after the
fact to whatever offence i complete at the time the assistance is given. So
if cne wounds ancther mortally, and after the wound is given but before
death emsues, & person assists or reeeives the delinguent, this does not
make him gceessory to the homieide, for until death ensues no murder or
mansleughter is committed. 2 Hawk., c¢h. 29, see. 35, 4 B.C. Com. 38,

Assisting prisoner lo escape.|—See sees, 165-8,
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Who ave not aceessories. ] —But to merely suffer the prineipal to escape
will not make the party an aceessory after the fact, for it amountz at most
but to & mere omission, Year book, 9 H. 4, pl. 1, 1 Hale 61%. A physician
or surgeen may professionally attend a sick or wounded man, althengh he
knew him to be a felon. 1 Hale 332, A person does not become an acces-
s0ry by advising the prineipsl offender’s friendr to write te the witnesser
not to appear against him at the trial although they do so write. 1 Hale
620, There must be &n &et to assist {he felon personally to constitute an
sccessory after the faet. R. v, Chapple, 8 C. & R. 355. And it is not
gufcient that the person knew of the felony and did not diselose it. 1 Hale
a7l, 618; or that he sgreed for money not to give evidenece against the
offender. Moor 8.

The reeeiving of stolen goodr did not at common law eonstitute the
raceiver an aceessory but was a separate and distinet misdemeanor, pun-
ishable by fine and imprisonment. Hale 620; and it Is treated in the Code
as a distinet offence. See sec. 314,

Hushand or wife.]—At common law a wife was not pnnishable as acces-
gory after the fact in receiving and assisting her husband for she was pre-
sumed t¢ act under hig eoercion, R, v, Manning, 2 C. & K. 903 (»). But
a husband receiving and assisting his wife after the felony became liable as
an aceeqsory. 1 Hals 48, 621. This is now ehangsd by sub-see. 2, supra.

Gther relationships.]—No other relationship than that of husband and
wife will exeuse the wilful reesiving or assisting of the offender; a father
eannot legally sssist his child, a ehild his parent, & hrother his brother, &
master his pervant, or a servant his master. 1 Hale 45, 621.

Migprision.]—TIt was a misdemeanor at common law for any person, who
knew that snother had committed s felony, to ‘‘eonceal or procure the
concealment thereof.’’” 3 Co. Inst. 140, 1 Hawking P.C. 731, 1 Hale 373.
> The common law as to ecrimes is still in forece exeept in so far as the Code
has otherwise provided, and it would seem that technieally this offence
remains in respeet of what was formerly a felony. Its definition is
extremely vagne and there have been few, if any, prosecutions for it in
modern times. Burbidge Cr. Law 508.

64. Attempts.—Every one who, having an intent to
commif an offence, does or omits an act for the purpose of
accomplishing his object is guilty of an attempt to commit the
offence intended whether under the circumstances it was pos-
sible to commit such offence or not. '

2. The question whether an act done or omitted with intent
to commit an offence is or is not only preparation for the com-
mission of that offence, and too remote to constitute an attempt
to commit it, is a question of law.

Special provision is made by the Code in respeet of *f attempt’’ offences
as follows: To break wrison, sece. 162; to commit sodomy, see. 175; to pro-
eure girl to have unlawful earmal econnection with s third party, sec. 185;
to commit murder, see. 252; to commit snicide, see. 238; to cause bodily
injuries by explosives, see. 248; to eommit rape, see. 268; to defile ehildren
under fourteen, see, 269; to sat fire to crops, sec. 485; to wreck, sec. 494;
to injure or poison eatfle, ses. 500; to commit other indictable offences
punishahle by imprisonment, secs, 528 and 529; to commit other statutory
offences, sec. 530.

An azagult with infent to commit an offence is an attempt fo eommit such
offence, snd, on san indictment for rape, a convietion for an assanlt with
intent to eommit rape is valid, R. v. John (1888}, 15 Can. 5.C.R, 384,
Coda see. 713,
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Criminal intent.]—The genera! rule is that in order to constitute a erime
it i necessary that there shou!d be not only an aet, but also a criminal
intent. This i3 emhodied in the maxim **actus nen faeit reum, nisi mens
git-res,”” 3 Inst. 107; Broom’s Legal Maxims 226, )

Intent should not be confoundad with motive. The terms intention >’
and *‘ motive’’ are offen used indiseriminately to denote the same thing,
but motive and intention are reslly two different things, and a distinction
ought to be made in the use of the terms. Motive is the moving cause or
that which indoces an act, while intent is the purpose or design with which
it is done. Motive has to do with desire, and intent with will, Burrill’s
Cire. Evid. 283, 284, Motive generally procedes intent, for o man ususlly
has some indneement or eanse for doing & thing befors he maokes up his
mind to do [t. There are some cases in which ne more need be done to
shew the eriminal intent than to prove the mere doing of the net; as where
the act is such as to shew within itself the guilty intent, so that there san
be but one reasonable inference, whick of necessity arises from the facts
proved. Every sane man is presumed to contemplate the ordinary natural
and probable consequences of his acts. Townsend v. Wathen, 9 East 277;
R. v. Dixen, 3 M, & 8. 15, ) . ’

The question of fraudulent intent or guilty mind (mens rea) enters into
the majority of eriminal offences. In the récent case of Bank of N.S. W,
v. Piper (1897}, 66 L.J.P.C. 76, the law is stated asfollowe: ** It js strongly
urged that in order to the constithtion of a erime whether commen law or
atatutory, there must be a meus rea ou the part of the aceused, and he may
avold convietion by shewing that sueh mens rea 4id not exist. Thisis a
proposition whieh their lordships do not desire to dispute; but the questions
whether a particular intent is made an element of s statutory crime, and,
when that is not the case, whether there is an absence of mene res in the
aceused, are questions entirely different, and depend on different considera-
tions. In cases where s statute requires s motive to be proved as an
esgential element of the crime, the proseention must fail if it is not proved.
On the other hand, the absence of mens reoa really eonsists in an honest and
reagonshle belief entertained by the aceused of the existenee of faets which,
if troe, would make the act oharged against him innocent, The case of
Sherras v. De Rutzen, 64 L.J. M.C. 218; L.R,, [18953] 1 Q.B, 018, iz am
instance of its absence.”

If & man knowingly does acts which are nlawful, the presumption of
law is that the mens rea exists: and ignorange of the law will not axense
him. R. v. Maillonx, 3 Pugsley {N.B.} 403,

It iz a general priuciple of eriminal law that there must be, as an
ésgential ingredient in a eriminal offence, some blameworthy condition of
mind; sometimes it is negligenee, sometimes malice, sometimes guilty
knowledge—but as a general rule, thers must be gomething of that kind
whieh is designated by the expression mens res. Moreover, it is a prineiple
of our eriminal law that the condition of mind of the servant is not to be
imputed fo the master. A master is not criminally responsible for & denth
eauzed by his servant’s negligence, and still less for an offence depending
on his servant’s maliee: nor can s master be held liable for the gnilt of his
servant in receiving goods, knowing them to have been stolen., And this
prineiple of the common law applies also to statutory offences, with this
difference, that it is in the power of the Legislaturs, If it so pleases, to
enact, aud in some cases it has enacted, that a man may be eonvieted and
punished for an offence, slthough there was no blameworthy condition of
mind shout him; but inasmush as to do so I8 contrary to the general
prineiple of the law, it lies on those who assert that the Legirlature has so
enaeted, to make it out convineingly by the language of the statute, for we
ought not lightly to presume that the Legislature intended that A. should be
punished for B, Per Cave, J., in Chisholm v. Doulton (1889), 22 Q.B.D. a%
p. T41; approved in Somersst v. Wadae, [1804] 1 Q.B, st p. 576; R. v.

4—0CRIM, CODE,
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Vachon (1800}, 3 Can, Cr. Cas. 558 (B.C.). Vide also Massey v. Morris,
[1864] 2 Q.B. 412; Bank of New South Wales v. Piper, [1897] 66 L.J.P.C.
at p. 76.

Charging the intent.]—Before the papsing of the Code, where the intent
with which an act was committed wag B necessary ingredient of the offence,
guch intent must have been alleged in the indietment or charge, and there
sre soms provisions of the Code which lend themselves to the view that it
is still necessary to allege if, such as for instance gee. 618, which provides
that in an indietment for an offence under see. 361 it shali not be necessary
to allege that the act was done with intent to defraud. The intent to defraud
is no$ necessary to comstitute an offence under the latter seetion, and if it is
unnecessary to allege the intent in cases where it is an ingredient, it peemn
nnneceesary to provide that it need not be alleged in certain cases where it
forms no part of the offence. Sub-sec. 1 of see. 611 provides that every
eount of &n indietment ‘‘ ghall contain ., . . in substance a statement
that the acensed has eommitted some indictable offence therein specified.”
It might reasonably be contended that, where the law provides that an act
ghall be & eriminal offenee only in ceses where it is done with a certain
intent, an indietment alleging that the aecused had done the act without
alleging that it was done with that intent would not eontain in substance B
statement that the aceused had committed an offence.

Sub-gec. 4 of sec. 11, however, provides that the statement may he in
any words suffielent to give the accused notice of the offence with whieh he
is charged, and Form FF in the schedule which expressly refers to sec. 611
gives examples of the manuer of stating offences under it. Form C states
an offence under see. 350 for obtaining goods by false pretences. A refer-
enoce to that section will shew that the intent to defraud is necessary fo
eonstitute that offence and yet Form C contains no allegation of such intent.

It has therefore heen held that if in the particular case the defendsnt
conld not be said to have any further or better notice of the offence with
which he wa: charged were a specific allegation of intent included than he
would have without it, then its omission is not fatal. R. v, Skolton (1898},
4 Can, Cr. Cas. 487 (N.W.T.}.

An indictment, charging that the aceused unlawfully attempted to gteal
from the person of an unknown person the property of such nnknown person,
without giving the name of the person ageinst whom the offence was com-
mitted, or the deseription of the property the aceused attempted to steal, is
sufficient. R. v, Taylor (1805), 5 Can. Cr, Cas. 89 (Que.).

Possesgion of instruments for coining,]—See nec. 466.

Evidence.]—Where on an indietment for a prineipal offence and for an
attempt to commit such an offence, the evidence iz wholly directed to the
proof of the prineipal offence, the jury’s verdiet of guilty of the attempt
only, will not be set aside, aithough there were no other withesse® in respeet
of the attempt than those whose testimony, if whelly believed, shewed the
commission of the greater offence. R.v. Hamilton (1897), 4 Can. Cr. Cag.
251 (Ont.).

Tt is within the provinee of the jury, to believe, if it sees fit to do so, &
part only of a witness’s testimony, and to disbelieve the remsinder of the
pame witness’s testimony, and it may therefore eredit the testimony in
respect of a grenter offence only in so far as it shews a lesser offence. Thid.

To shew the animny of an act, evidence of previous and subsequent con-
duet in the commission of other aets of a like character is admiseible,
although such other acts are in themselves crimes. E.v. McBerny (1897},
3 Can. Cr. Cas, 330 (N.5.).

Where a prisoner is indicted for an attempt, and the proof establishes
that the principal offence was actually committed, the jury may conviet of
the attempt unless the ecourt discharges the jury and directs that the prisoner
be indieted for the complete offence. Ree. 712; R. v. Taylor {1895),

~R.J.Q., 4Q.B, 226, 5 Can. Cr. Cas. 89,
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OFFENCES AGAINST PUBLIC ORDER, INTERNAL AND
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PART 1V.

TREASON AND OTHER OFFENCES AGAINST THE
KING'S AUTHORITY AND PERSON.

SECT.

65. Treason.

66. Conapiracy.

67. Accessories after the fact,

68. Levying war by subjects of a state at peace with His
Majesty—subjects assisting. :

69. Treasonable offences.

70. Conspiracy to intimidate a legislature.

71, Assaults on the King

72. Inciting to muting.

73. Enticing soldiers or sailors to desert. _

74. Resisting execution of warramt for arrest of deserters.

76. Entieing militiamen or members of the Novth-west mounted
police force to desert,

V6. Intergretution.

77. Unlaowfully obtaining and communicating official infor-
mation.

78. Communicating information acquirved by holding office.

65. Treason. —Treason is—

(@) The act of killing His Majesty, or doing him any bodily
harm tending to death or destruction, maim or wounding, and
the aet of imprisoning or restraining him; or

(6.) the forming and manifesting by an overt act an inten-
tion to kill His Majesty, or to de him any bodily harm tending
to death or destruction, maim or wounding, or to imprison or to
restrain him ; or

(¢.) the act of killing the eldest son and heir apparent of
His Majesty, or the Queen consort of any King of the United
Kingdom of Great Britain and Ireland ; or
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(d.) the forming and manifesting, by an overt act, an inten-
tion to kill the eldest son and heir apparent of His Majesty, or
the Queen consort of any King of the United Kingdom of Great
Britain and Ireland ; or

(¢.) conspiring with any person to kill His Majesty, or to do
him any bodily barm tending to death or destruction, maim or
wounding, or conspiring with any person fo imprison or restrain
him ; or

{ Amendment of 1894)

(f.) levying war against His Majesty either—

(i) with intent to depose His Majesty from the style,
honour and royal name of the Imperial Crown of the United
Kingdom of Great Britain and Ireland or of any other of
His Majesty’s dominions or countries or ;

(ii.) in order, by force or constrainf, to compel His
Majesty to change his measures or counsels, or in order to
intimidate or overawe both Houses or either House of Par-
ligment of the United Kingdom or of Canada ; or

(g.) conspiring to levy war against His Majesty with any
such intent or for any such purpose as aforesaid ; or

(h.) instigating any foreigner with force to invade the said
United Kingdom or Canada or any other of the dominions of
His Majesty ; or

(i) assisting any public enemy at war with His Majesty in
stuch war by any means whatsoever; or

(4.) violating, whether with her consent or not, a Queen
consort, or the wife of the eldest son and heir apparent, for the
time being, of the King or Queen regnant.

2. Every one who commits treason is guilty of an indiet-
ahle offence and Hable to suffer death.

Lewying war within Conada.]—Bee see, 68,

At common law 5 British subject was not exempt from the penalties of
tressen beesuse he held a ecommiesion in the enemy’s forces, Napper
Tandy's Case, 27 8t. Tr. 1181} Macdonald’s Case, Fost. 59, Alien friends
might be convieted, R. v. de la Motte, 21 St. Tr, 687. But not alien
enemies unless they had accepted British protection during the war. Fost.
185; Forayth's Censt. Caser, 200,

There it no reason to suppose thab it was not intended that fhe Parlia-
ment of Canada shonld have power to legislate regarding the erime of

. treason inCanada. It seoms to be given when power is given to make laws
for the peace, order and goed government of Canadz. Even jurisdiction to
declare what shall be and what shall not be aets of treason, when committed
within Canada, sgainst the person of the Soversign herself, might safely be
committed to the Parliament of Canada when the Sovereign is a part of
Parlisment, and has also power of disallowance of Acts, sven after they
hinve been sssented to by the Governor-Gemeral. R.¥. Riel, 1 Terr. L.R.
at p. 58, per Killam, J.
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. The Treason Ael of England, 25 Edw. IIl., st. 5, ¢h, 2, deelared it treason
to * compass angd imagine the death of the King,” but it was necemsary
thai the evidence should be applied to the proof of avert acts for the overt:
aet is the eharge upen which the prisoner must apply his defence, Arch-
beld Or. Plead. 893,

The indietment must state overt sets, and ne evidence iz admissible of
any overt act not gtated, unless it is otherwise relevant as tending to prove
gome overt act stated. See 614,

Words spoken or written and published may constitute an overt aet- if
relating to & tressonable aet or design. R. v. Wedderburne, 18 St. Tr. 425;
R. v, Charnoek, 12 8t. Tr. 1377; but not unpnblished writings. R. v. Lord
Preston, 12 8. Tr. 845: R. v. Layer, 16 8t, Tr, 93, 280, And by sec. 551
(2) no person shall be presecuted under the provisions of this seetion for
any overt act of freason expressed or deelared by open and advised speaking
anless information of such overt aect and of the words by which the game
was expressed or deelared is given upon oath to a justice within six days
after the words are spoken and a warrant for the apprehension of the
offender is issued within ten days after suel information is given,

Levying war,]—It is not necessary to set ount in the indictment the
particular sets of the defendant further than to allege generally that he
azgembled with a multitude armed and arrayed in a warlike manner and
levied war. Fost. 220, .

A mere rising or tnmult iz not treasonable unless for & purpose of a
publie or general nature. R. v, Hardle, 1 8t. Tr. (N.8.) 608, It is not
necessary that great numbery should assemble or that military arms or
array shounld be displayed to eonstitute the levying of war. 1lbid; R. v.
Gallagher, 16 Cox C.C. 201. Enlisting and marching are suffieient without
coming to baitle, Vaughan’s Case, 13 Bt. Tr. 485, 2 Salk. 634. But there
must be an insurreetion and it must be for an object of & general nature,
and there must be foree sccompanying insurreetion. RE. v. Frost, 9 C. & P.
120, If an armed body of men enter s town with the object merely of
making & demonstration of their strength fo the magistracy in order to
procure the liberation of prisoners convieted of some politieal offence or to
have their punishment mitigated, this, aitheugh an offenca of a serious
nature, is not treason. Ibid. )

Where the levying of war is direct, i.e., open rebellion far the purpose
of deposing the Bovereigm, all persons assembled and marching with the
rabeals are gnilty of treason unless ecompelled to join and eontinue with them
pro timore mortis. 1. v. Earl of Egsex, 1 8%, Tr, 1333; R, v. 8lavin, 17
U.C.C.P.205; Fost. 216. But where {t is indireet or construetive only, i.e.,
when isvied for the purpose of effeeting innovations of & publie and genersl
nature by an armed foree or to obtain the redress of a public grievance,
real or pretended, those only of the rabble who saetually aid and assist in
doing those actz of violence which form the eonstrunetive tresson ean be
eonvicted of treason, and the rest are merely rioters. R. v. Messenger, 6
Sk. Tr. 879: K. v. Gordon, 21 St. Tr. 485.

Notwithatanding the pariy aceused did fhe set complained of with &
view, under the influence of insane delnsion, of redressing some supposed
grievanees or injury, or of producing some public benetit, he iz nevertheless
punishable secording to the nature of the erime committed, if he knew at
the time of committing anch erime that he was seting contrary to law. R.
v. Riel (1885}, 2 Man, R. 321, 1 Terr. L.R. 28, 10 App. Cas, 675.

Correboration. ]| —No person aceused of an offence under this section ghall
be econvieted upon the evidencea of ¢one witness, unless sueh witness is
corroborated in some material particular by evidence implieating the
acensed, See. 684,

Time for prosecution.]—A prosecution for treason (excepttrenson by kill-
ing His Majesty or where the overt act alleged is an attempt o injure the
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_ person of His Majesty} must be commenced within three years from the

time of the commirsion of the offence. Bee. 551.

Bail,]—Sec. 603 re-enacting.R.5.C. e, 174, 8. 83) provides that—

No judge of a county court or justices shall admit any perscn te bail
accused of treason or an offence punishable with death, or an offence under
Part IV, of this Act, nor shall any sneh person be admitted to bail, exeept
by order of a superior eourt of criminal jurisdiction for the province in
which the acoused stands commited, or of one of the judges thereof, or, in
the province of Quehec, by order of a judge of the Court of King’s Bench
or Superior Court.

Special provisions regarding trial.]—RBee see. 638.

The ordinary power of amending indietments (see. 620) does not extend
to anthorize the court to &dd to the overt acts echarged in an indietment for
treagon or other offence under Part IV, See. 614 {2,

66. Conspiracy.—In every case in which it is treason to
conspire with any person for any purpose the act of so con-

spiring, and every overt act of any such conspiracy, is an overt

aet of treason.

Evidence,] —Where g eonspiracy is laid as an overt act the acts of any of
the conspirators in furtherance of the common design may be given in
evidence egainst all, RE. v. Hardy, 1 East P.C. 98; R. v. Stone, 6 T.R. 527;
K. v. MeCafferty, 10 Cox C.C. 603.

The firgt thing to be proved is the conspiracy and that the defendant was
connected with it, and afterwards, if it iz intended to pnt in evidence the
acta of & eo- consplrator, it must be shewn that such co-conspirator was a

. member of the same econspiraey, and that the aet done was in furtherance of
_the sommon design. R, v.Bidpey, 9 8t. Tr. 817; R. v. Lovat, 188t. Tr, 529,

67. Accessories after the fact.—Every one is guilty
of an indictable offence and liable to two years’ imprisonment
who—

() becomes an accessory after the fact to treason; or

(b.) knowing that any person is about to commit treason
does not, with all reasonable despatch, give information thereof
to a justice of the peace, or use other reasonable endeavours to
prevent the commission of the same,

68. Levying war by citizens of a state at peace
with His Majesty.—Every subject or citizen of any foreign
sta.te or country at peace with His \Iajesty, who—

~{e.) is or continues in arms against His Majesty w1th1n
Canada; or

) commits any act of hostility therein; or

(¢.) enters Canada with intent to levy war against His
Majesty, or to commit any indictable offence therein for which
any person would, in Canada, be liable to suffer death; and

Every subject of His Majesty within Canada who—

(d.) levies war against His Majesty in company with ahy
of the subjects or citizens of any foreign state or country at
peace with His Majesty ; or
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(e.) enters Canada in .company with any such subjects or
citizens with intent to levy war against His Majesty, or to
commit any such offence therein; or

(f) with intent to aid and assist, . joins himself to any
person who has entered Canada with intent to levy war against
His Majesty, or to commit any such offence therein—is guilty
of an indictable offence and liable to suffer death. R.8.C.°c
146, ss. 6 and 7.

Sections 6 and 7 of the Aet respecting treason and other offences against
the King’s authority, R.8.C. ch. 146, still remain in force {Code sec. 983).
They are as followa:— )

(6) If any persom, being a citizen or subjeet of any foreign state
or ecountry ab pesce with His Majesty, I8 or continues in srms against
His Majesty, within Canada, or commiis any act of hostility therein,
or enters Canada with design or intent to levy war against His Majesty, or
to commit any felony therein, for whieh any person would, in Canada, be
liable to suffer death, the Governor-General may order the assembling of a
miiitia genersl eonrt-meartial for the trial of such person, under The Militia
Aet; and upon being found guilty by such court-martial of offending against
the provisions of this section, such peraon shall be sentenced by such court-
martial {o suffer death, or such other punishment as the eourt awsards,

{7) Every subject of His Majesty, within Canada, who levies war against
His Majesty, in company with any of the subjeets or gitizens of any foreign
state or conntry then at peace with His MaJasty, or enters Canada in
company with any such subjects or gitizens with intent to levy war on His
Majesty, or to commit any sueh act of felony as aforesaid, or who, with the *
derign or intent to aid and assist, joins himgelf to &MY POTSOn OF POrsons
whomsoever, whether subjects or a.lians, who have entered Canada with
design or intent to levy war on His Majesty, or to eommit any such felony
wsithin the same, may be tried a4nd punished by & militia court-martial, in
the same manner as sny citizen or subject of a foreign state or country at
pence with Higs Majesty may be tried and punished nnder the nex§ preced-
ing section.

This offence is triable either before a superior court of eriminal jurisdic-
tion or by a militia general court-martizl. The Superior Court has no dis-
eretion as to the punishment to be awarded, but a court-martial has,
Burbidge Cr. Law Dig. 56.

69. Other treasonable offences, —Every one is guilty
of an indictable offence and liable to imprisonment for life who
forms any of the intentions hereinafter mentioned, and manifests
any such intention by conspiring with any person to carry it
into effect, or by any other overt act, or by publishing any
printing or writing ; that is to say—

(n.} an intention to depose His Majesty from the style,
honour and royal name of the Imperial Crown of the United
Kingdom of Great Britain and Ireland, or of any other of His
Majesty’s dominions or countries ;

(b.) an intention to levy war against His Ma_]esty within
any part of the said United Klngdom or of Canada, in order
by foree or constraint to compel him to change his measures or
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counsels, or in order to put any force or constraint upon or in
order to intimidate or overawe both Houses or either House of
Parliament of the United Kingdom or of Canada:

(¢.) an intention to move or stir any foreigner or stranger
with force to invade the said United Kingdom, or Canada, or
any other of His Majesty’s dominions or countries under the
anthority of His Majesty. R.8.C.c. 146, s. 8.

A prosecution under this seetion cannot be commenced after the expira-
tion of threé years from the time of the commission of the offence. See.
651 (a). And no person shall be prosscuted under the provisions of this
section for any overt act of {reason expressed or declared by open and
advised speaking, unless information of sueh overt act and of the words by
whieh the same wag expressed or declared is given upon oath to a justice
within six days after the words are spoken and s warrant for the appre-
hension of the offender is issuned within ten days after sueh information is
given. Heec. 551 {2).

70. Conspiracy to intimidate a legislature.—Every
one is guilty of an indictable offence and liable to fourteen
years’ imprisonment who confederates, combines or conspires
with any person to do any act of violence in order to intimi-
date, or to put any force or constraint upon, any Legislative
Couneil, Legislative Assembly or House of Assembly. R.S.C.
c. 146, s 4.

On demurrer to an indietment for conspiraey to bring about & echange in
the government of the Provinee of Ontario by bribing members of the
Legislature to vote against the government, it was held that such wasg an
indictable offence &8 a commoen law misdemeamor. R. v. Buniing, 7 Ont,
K. 524, The fact that the Legislature has power by statnte to punish as for
& contempt does nob oust the jurisdiction of the courts where the offence is
of @ eriminal characfer; the same act may be in one aspect a contempt of
the Legislature and in another aspect an indictable offence. Ibid.

71. Assaults on the King.—Every one is guilty of an
indictable offence and liable to seven years’ imprisonment, and
to be whipped onee, twice or thrice as the eourt. directs, who—

(a.) wilfully produces, or has near His Majesty, any arm or
destructive or dangerous thing with intent to use the same to
injure the person of, or to alarm, His Majesty ; or

(b.) wilfully and with intent to alarm or to injure His
Majesty, or to break the publie peace :

(i) points, aims or presents at or near His Majesty any
firearm, loaded or not, or any other kind of arm ;

(ii.) discharges at or near His Majesty any loaded arm ;

(iii.) discharges any explosive material near His Majesty ;

(iv.) strikes, or strikes af, His Majesty in any manner
whatever ;

(v.) throws anything at or upon His Majesty ; or
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{c.) attempts to do any of the things specified in paragraph
(b) of this section.

7%. Inciting to mutiny, —Every one is guilty of an
indictable offence and liable to imprisonment for life who, for
. any traitorous or mutinons purpose, endeavours to seduce any
person serving in His Majesty’s forees by sea or land from his
duty and allegiance to His Majesty, or to incite or stir up any
such person to commit any traitorous or mutinous practice.

This aection is derived from the Imperial Statute 37 Geo. I11,, ¢h. 70, the
Ineitement to Mutiny Aet of 1797.

By Code seo. 614 indietments under Part IV. of the Code, in whick this
gection appears, must sfate overt acts, and no evidence is admissible of any
overt aet not stated unless it iz otherwise relevant as tending to prove
some overt act stated. The power of amending indictments (see, 629)
doey not anthorize avy sddition te the overt act stated, Sec. 614 (2),

A sailor who has been in the sick hospital for thirty days and who is,
therefore, not entitled to pay nor lisble to a court-martial, is still ‘‘perving
within this seotion. R. v. Tlerney, B, & R. 74. : .

3. Enticing soldiers or sailors to desert.—Every
one is guilty of an indictable offence who, not being an enlisted
soldier in His Majesty’s service, or a seaman in His Majesty’s
naval service— _

(a.) by words or with money, or by any other means what-
soever, directly or indirectly persuades or proecures, or goes
about or endeavours to persuade, prevail on or procure, any
such seaman or soldier to desert from or leave His Majesty’s
military or naval serviec; or

(b.) conceals, receives or assists any deserter from His
Majesty’'s military or naval service, knowing him to be such
deserter,

2. The offender may be prosecuted by indictment, or sum-
marily before two justices of the peace. In the former case he
ig liable to fine and imprisonment in the diseretion of the ecourt,
and in the latter to a penalty not exceeding two hundred dol-
lars, and not less than eighty dollars and eosts, and in default of
payment to imprisonment for any term not exceeding six
months, R.5.C, e 169, secs. 1 and 4.

By R.B.C. ch. 169, sec, 9, it is further provided that one moiety of the
amonnt of any penalty recovered under this provision shail be paid over to
the proseeutor or person by whose means the offender has been convieted,
and the other moiety shall belong to the Crown. !

Every one who is ressonably suspeeted of being a deserter from His
Majesiy's service may be apprehended and brought for examination before
any justiee of the peace, and if if appears that he is a deserter he shall be
confined in gaol until elaimed by the military or nsval authorities, or
proceeded against according to law, See. 561, :
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No one shall bresk open any building ie search for a deserfer unless he
has obtained a warrant for that purpose from a justice of the peace, such
warrant to be founded on affidavit that there is reascn to belleve that the
deserter iz concealed in sueh building and that admittance has been
demanded and refused: and every one who resists the sxecution of any such
warrant inours B penalty of eighty dollars, reeoverable on summary eon-
vietion in like manner a8 other penalties under the Code. Ibid.

74. Resisting execution of warrant for arrest of
dederters.—Every one who resists the execution of any
warrant suthorizing the breaking open of any building to
search for any deserter from His Majesty’s military or naval
service is guilty of an offence and liable, on summary convie-
tion before two justices of the peace, to a penalty of eighty
dollars. R.S.C.ec 189,87,

See note to sec. T3,

75. Enticing militiamen or members of the N.-W.
mounted police to desert.—Every one is guilty of an
offence and liable, on summary conviction, to six months’
imprisonment with or without hard labour, who—

(a.) persuades any man who has been enlisted to serve in
any corps of militia, or who is a member of or has engaged to
serve in the North-West mounted police force, to desert, or
attempts to procure or persuade any such man to desert ; or

(b.) knowing that any such man is about to desert aids or
assists him in deserting; or

(¢.) knowing any such man is a deserter, conceals such man
or aids or assists in his rescue. R.3.C. ¢ 41,8 109; 52V,
c 25,8 4.

76. Interpretation of secs. 77 and 78.—In the two
following sections, unless the context otherwise requires—

(@.) Any reference to a place belonging to His Majesty
includes a place belonging to any department of the Govern-
ment of the United Kingdom, or of the Government of Canada,
or of any provinee, whether the place is or is not actually
vested in His Majesty ;

(b.) Expressions referring to communications include any
communication, whether in whole or in part, and whether the
document, sketch, plan, model or information itself or the sub-
stance or effect thereof only be comrmunicated

(¢.) The expression "“document” includes part of a document;

(d.) The expression “model” includes design, pattern and
specimen ; : -

(e.) The expression “sketch” includes any photograph or
other mode of expression of any place or thing ;
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(f.) The expression * office under His Majesty,” includes any
office or employment in or under any department of the Gov-
ernment of the United Kingdom, or of the Government of
Canada or of any province. 53 V, c. 10, s. 5.

7%7. Unlawfully obtaining and communicating
official information.—Every one is guilty of an indictable
offence and lLiable to imprisonment for one year, or to a fine not
exceeding one hundred dollars, or to both imprisonment and
fine, who—

(@.) for the purpose of wrongfully obtaining information—

(1) enters or is in any part of a place in Canada belong-
ing to His Majesty, being a fortress, arsenal, factory, dock-
~ yard, camp, ship, office or other like place, in which part
he is not entitled to be; or
(1.} when lawfully or unlawfully in any such place as
aforesaid either obtains any document, sketeh, plan, model
or knowledge of anything which he is not entitled to
obtain, or -takes without lawful anthority any sketeh or
plan; or
(iii.) when outside any fortress, arsenal, factory, dock-
yard or camp in Canada, belonging to His Majesty, takes,
or attempts to take, without authority given by or on
behalf of His Majesty, any sketch or plan of that fortress

-drsenal, factory, dockyard or eamp ; or .

(b.) knowingly having possession of or control over any
such document, sketch, plan, model, or knowledge as has been
obtained or taken by means of any aet which constitutes an
offence against this and the following seetion, at any time wil-
fuily and without lawful authority communicates or attempts
to’ communicate the same to any person to whom the same
ought not, in the interests of the state, to be communicated at
that time; or ’

(c.) after having heen intrusted in confidence by some
officer under His Majesty with any doeument, sketeh, plan,
model or information relating to any such place as aforesaid, or
to the naval or military affairs of His Majesty, wilfully, and in
breach of such confidence, communicates the same when, in the
interests of the state, it ought not to be communicated ; or

(d.) having possession of any document relating to any
fortress, arsenal, factory, dockyard, camp, ship, office or other
like place belonging to His Majesty, or to the naval or military
affairs of His Majesty, in whatever manner the same has been
obtained or taken, at any time wilfully communicates the same

rl
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to any person to whom he knows the same ought not, in the
interests of the state, to be communicated at the time :

2. Every one who commits any such offence’intending to
communieate to a foreign state any information, document,
sketch, plan, model or knowledge obtained or taken by himn, or
intrusted to him as aforesaid, or communicates the same to any
agent of a foreign state, is guilty of an indictable offence and
liable to imprisonment for life. 53 V., ¢ 10, s. 1.

This, and the following eection, sre an adaptation of the Imperial
statute 52 & 58 Viet., ch. 52, the ()fﬁcia.l Beerets Act 1889, That Act was
by its terms mede applieabie to British possessions not within the United
Kingdom; but it is provided that if by any law made before or after the
passing thereof by the legislature of any British possessions provisions are
made which appsar to His Majes{y the King to be of the like effeef as those
contalned in such Act, His Majesty may by order in counecil suspend the
operation within sueh British possesaion of such Act or of any part thereof,
go long as such law eontinues in forse there and no longer (see, B). But
the suspension in any British possessicn is limited by & proviso that it shall
not extend to the holder of any office under His Majesty the King who is
not appointed to that offiee by the government of that possession,

Interpretation.]—See zec. T6.

By seo. 543 it is provided that no person shall be.prosecuted for the
offence of nulawfully obtaining and communieating official information, as
defined in this and the following section, without the eonsent of the
Attorney-General or of the Attorney-General of Canada. 53 Viet., ch. 10,
sec. 4.

%8. Communicating information acquired by hold-
ing office.—Every one who, by means of his holding or having
held an office under His Majesty, has lawfully or unlawfully,
either obtained possession of or eontrol over any document,
sketeh, plan or model, or acquired any information, and at any
time corruptly, or contrary to his official duty, communicates or
attempts to communicate such document, sketch, plan, model or -
information to any person to whom the same ought not, in the
interests of the state, or otherwise in the public interest, to be
communicated at that time, is guilty of an indictable offence
and liable—

(a.) if the communication was made, or attempted to be
made, to a foreign state, to imprisonment for life; and

(b.) in any other case to imprisonment for one year, or to a
fine not exceeding one hundred dollars, or to both Imprisonment
and fine,

2. This section shall apply to a person holding a contract
with His Majesty, or with any department of the Government
of the United Kingdom, or of the Government of Canada, or of
any province, or with the holder of any office under His
Majesty as such holder, where such contract involves an
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ebligation of secrecy, and to any person employed by any

person or body of persons holding such a contract who is under

a like obligation of secrecy, as if the person holding the contract,

and the person so employed, were respectively holders of an

office under His Majesty. 53 V., ¢. 10,8 2. '
Bee see, 76 and note to see. 77.

By sec. 543 the econsent of the Attorney-General or of the Aftorney-
Gteneral of Cansda is required for the prosecution, as in the ease of the
preceding section,

Amn indietment for ineiting the eommission of an offence under sub-see.
2, in respect of the offence mentioned in see. 77 {d}, was quashed for want
of an averment that the person ineited had obtained possession or control of
the document. R. v, Stnart (1899), Central Cr. Court, Arehbold Cr. Plead.
965.
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PART V.

UNLAWFUL ASSEMBLIES, RIOTS, BREACHES OF
THE PEACE. '

SECT.

79. Definition of unlawful assembly.

&80. Definition of riot.

81. Punishment of unlawful assembly.

82, Punishment of vriot.

83. Reading the Riot Act.

84. Duby of justice if rioters do not disperse.
85, Riotous destruction of buildings.

86 Riotous damage to buildings.

87, Unlowful drilling.

88. Being unlawfully drilled.

89. Forcible entry and detainer.

90. Affray.

51. Challenge to fight a duel.

92. Prize-fighting defined. '

93. Challenging to fight o prize ﬁght ete.

84 Engaging as principal in a prize-fight.
95. Aftending or promoting o prize Sight.
96. Leaving Canada to engage in a prize-fight.
7. Where the fight is not a prize-fight—discharge or fine.
98. Inciting Indians to riotous acts.

79. Definition of unlawful assembly,
assembly is an assembly of three or more persons who, with
intent to ecarry out any ecommon purpose, assemble in such a
manner or sa conduct themselves when assembled as to cause
persons in the neighbourhood of such assembly to fear, on
reasonable grounds, “that the persons so assembled will disturb
the peace tumultuously, or will by such assembly needlessly
and without any reasonable occasion provoke other persons to
digturh the peace tumultuously.

2, Persons lawfully assembled may become an unlawful
assembly if they conduct themselves with a common purpese in
guch a manner as would have made their assembling unlawful
if they had-assembled in that manner for that purpose.
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3. An assembly of three or more persons for the purpose of
protecting the house of any one in their number against persons
threatening to break and enter such house in order to commit
any indictable offence therein is not unlawful. :

Examples of unlawful assembly.]—The differenee between a ‘‘riot”’ and
an ‘‘unlawful assembly !’ is that the former is a tumultuous meeting of
persons upen some purpose whieh they actually execute with violenee, and
the latter i# a mere assembly of persons for ireasomable or seditious
purposes; R. v. Rankin, 7 8t, Tr. (N.8.) 711; or upon a purpose which, if
exsented, would make them rioters, but which they do not execute nor make
any motion to exeeute. R.v.Kelly, 6 U.C.C,P. 372; R, v. Birt,5 C. & P. 154.
The offence formerly known as ‘* rout '* was an untawfel assembly in which
the parties had made some motion to exeeute the purpose, which, if
executed, would make them rioters. R. v. Vineent, § C. & P. 91. But
such would now be ‘‘riot’’ under the statutory definitions contained in
sec. 80.

The marsh of a Salvation -Army band through the streets of a town in
which street music was prohibited, and whieh resulted in a breach of the
peace, was held not to be an unlawiul assembly where the bandsmen did nos
have any reason to believe that their acts wonld cause a breach of the peace,
R. v. Clarkson, 17 Cox C.C. 483,

Persons assembling with intent tc earry out a ¢ommeon purpose must not
do so in such a manner as to needlessly and without any rersonable oceasion
pravoke other persons to disturb the peace tumuituounsly, and if they do so,
and persone in the neighborhoed are on reasonable grounds afraid that such
a result will follow, the assembly will be unlawful under the definition in
the sestion. This extends the sommon law offence and makes the decision
in Beatty v. Gillbanks (1882), 9 Q.B.D. 308, inapplieable,

In that case members of the Salvation Army assembled together in the
street for a lawful object, but with & knowledge that their assembly would
be opposed and resisted by other persons in sueh a way as would in all
probability tend to the eommigsion of a breach of the pesce on the part of
the opposing persons, The proeession of the Balvation Army was foreibly
opposed by a number of persons but no violence was used by the Salvation
Army members. It was beld by Field and Cave, JJ., that the assembly of
the latter was not unlawful, and thst a man is not to be eonvieted for doing
a lawful aet, although he knows that his doing it may eause another to do
an unlawful aet, :

A meseting lawfully convened may become unlawful if geditions words
are spoken of sueh 2 nature asto be likely to prodnee a breach of the peace.
E.v. Burns (1886}, 16 Cox C.C. 855, _

Agsemblies to obstruct the officers of the law are unlawful. R. v. Me-
Naughten, 14 Cox C.C, 576; or to witness a prize fight. R. v. Billingham,
2. & P.234; R, v. Perkinsg, ¢ C. & P. 537. See see. 95 as to the offence
of promoting a prize fight.

Suppressing unlawful assembly.]—The magistrates and the police are
justifled in dispersing an assembling which is unlawful. O’Kelly v. Harvey,
15 Cox C.C. 435. Redford v. Birley, 1 St. Tr. (N.8.) 1071, 1239; R. v. Neale,
3 84, Tr. {N.8.) 1812. After refusal to disperse, foree may be uged to com-
pel them to do so, and the persons resisting may be punished as rioters.
R. v.Jones, 6 8t, Tr. (N.8,) 811; R. v. Fursey, St.Tr. {N.8.} 548, 6 C. &P.
81. Nor is it neeessary to first read the Riot Aet or to proelaim the meeting
unlawful before using force to disperseit. Ibid.

Punishment.]—See sec, 81, '
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80. Definition of riot.—A riot is an unlawful assembly
which has begun to disturb the peace tumultuously.

Af common law a riot was ‘‘s tumulfuous disturbanee of the peace by
three persons or more assembling together of their own anthority, with an
ingent mutueally to assist one another against any who shall oppose them in
the execution of some enterprice of a private nature, and afterwards actually
executing the same in a violent and turbulent manner to the terror of the
poople, whether the act intended was of itself lawfnl or unlawful.” Ilawkins
P.C., ¢, 28, see. 1, p. 513, and where before the Code a person wasindieted
for a rict and assault, and the jury found him gnilty of a riot, hut not of the
assault charged; it was held that the eonvietion for riot could not be sus-
tained, the assault, the ohject of the riotous assembly, not having been
executed ; although the defendant might have been guilsy of joining in an
unlawful assembly. R. v. Kelly {1857}, 8 U.C.C.P. 372, The present
section makes it unnecessary that the objeet of the disturbance should have
besn astually earried out if there bas been a tumnltuous disturbanee of the
peace.

A procession having been atiacked by rioters, the prisoner, one of the
proceasioniste, and in no way conueeted with the rioters, was proved during
the eourse of the attack to have fired off a pistol on two oceasions, first in
the air and then at the rieters. So far as appesred from the evidence, the
prisoner acted alone sud not in eonnection with any one else, It was held
that & convietion for riot conld not be sustained. R, v, Coreoran (1876),
26 U.C.C.P. 134,

Punishment and procedure. ]—See sees. 82-86 inelusive,

81. Punishment of unlawful assembly, — Every
member of an unlawful assembly is guilty of an indictable
offence and liable to one year's imprisonment. R.S.C. ¢ 147,s. 11,

Unlainful assembly defined.]—Bee see. 79.

Evidence of other meetings.]—It has been held in New Brunswick that it
18 not a ground for quashing a convietion for nnlawful assembly on & certain
day that evidenee of an unlawfdl assembly on another day has been
improperly received, if the Istter charge was abandoned by the prosecuting
eounsel ab the elose of the cass, and there was ample svidencs to sustain
the econvietion, K. v. Mailloux, 3 Pugsler (N,B.) 493, And evidence of
the eonduet of the scensed persone on the day previous to their alleged
unlswiul assembly Is mot admissible on their behalf to cxplain or gualify
their condnet at the time of the ulleged offence. Ihid.

82. Punishment of riot.—Every rioter is guilty of an
indietable offence and liable to two years’ imprisonment with
hard labour. R.8.C. 1 148, s. 13.

Suppression of rigt,]—See secs, 40-43 inelusive, 81, 83-86 inclusive, and
140-142 inclusive.

I the magistrate neither reads the Riot Aet nor restraing uor
apprehends the rioters, nor gives any orders to fire on them, nor makes use
of an aveilable military foree, such will be prima facie evidenee of eriminal
negleet on his part. K. v. Kennetf, 5 ¢, & P. 282, He is justified in using
gueh force ag he on good faith and on reasonable and probable grounds
believes necessary, but it must not be out of proportién to the danger to be
rensonably apprehended from a eontinuance of the rict. See. 40: Steven-
son v. Wilson, 2 L.C.J, 254; R, v. Pinney (1832), 5 C. & P. 254.
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Hvidence,]—To prove a person to be & rioter, it is not suffieient o
merely shew that the riot took place and that the accused was present
among them. It musf he shewn that he did something by word or et to
take part im, help or incite the riotous proceedings. R. v. Atkinsom, 11
Cox 330. If, however, his assistance is demanded by officers of the law to
aid in suppreseing the riot, his failure to sid them is indictable under sec.
141. R, v. Bherleck, 10 Cox C.C. 170; R, v. Brown, C. & Mar. 314.

The aets of the rioters may be proved severally, as in eonspiracy, before
evidence is. given to conneet their fellow rioters. R. v. Cooper, 1 Russ.
Crimes, 6th ed. 585.

83. Reading the Riot Act.—It is the duty of every
sheriff, mayor or other head officer, and justice of the peace, of
any county, eity or town, who has notice that there are within
his jurisdiction persons to the number of twelve or more unlaw-
fully, riotously and tumultuously assembled together to the
disturbance of the public peace, to resort to the place where
such uunlawful, riotous and tumultuons asgembly is, and among
the riolers, or as near to them as he can safely come, with a
loud voice to eommand or canse to be commanded gilenee, and
after that openly and with loud voice to make or cause to be
made a proclamation in these words or to the like effect -—

“Our Sovereign Lord the King charges and commands all
persons being assembled immediately to disperse and peaceably
to depart io their habitations or to their lawful business, upon
the pain of being guilty of an offence on eonvietion of which
they may be sentenced to imprisonment for life.”

“Gop SAve THE KiNg.”

2, All persons are guilty of an indictable offence and liable
to imprisonment for life who- .-

(@) with force and arms wilfully oppose, hinder or hurt any
person who begins or is about to make the said proclamation,
whether such proclamation is not made ; or

(b.) conlimue together to the number of twelve for thirty
minutes after such proclamation has becn made, or if they know
that its making was hindered as aforesaid, within thirty minutes
after such hindrance. R.8.C. ¢. 147, 8s. 1 and 2.

The Riot Aet is not validly proclaimed if the concluding words of the
proclamation, *‘God save the King,”” are omitted. R. v. Child, 4 C.
& P, 442,

A prosecution under the second sub-section for opposing the reading of
the Riot Aet or for assembling (quwre eontinuing assembled) affer pro-
clamation, must be brought within one year from the commission of the
offence. Bee. 551 ().

5—CRIM. CUDE.
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84. Duty of justice if rioters do not disperse.—If
the persons so unlawfully, riotously and tumultuously assembled
together as mentioned in the next preceding section, or twelve
or more of them, continue together, and do not disperse them-
selves, for the space of thirty minutes after the proclamation is
made or after such hindrance as aforesaid, it is the duty of every
such sheriff, justice and other officer, and of all persons required
by them to assist, to cause such persons to be apprehended and
carried before a justice of the peace; and if any of the persons
so assembled is killed or hurt in the apprehension of such
persons or in the endeavour to apprehend or disperse them, by
reason of their resistance, every person ordering them to be
apprehended or dispersed, and every person exzecuting such
orders, shall be indemnified against all proceedings of every
kind in respect thereof : Provided, that nothing herein contained
shall in any way, limit ov affect any duties or powers imposed
or given by this Act as to the suppression of riots before or
after the making of the said proclamation. R.B.C.c. 147, s 3.

Hee secs. 40 to 43 inclusive, and secs, 140 and 141,

85. Riotous destruction of buildings.—All persons
are guilty of an indictable offence and liable to imprisonment
for life who, being riotously and tumultuously assembled
together to the disturbance of the public peace, unlawfully and
with force demolish or pull down, or begin to demolish or pull
down, any building, or any machinery, whether fixed or
movable, or any ereéction used in farming land, or in earrying
on any trade or manufacture, or any erection or structure used
in conducting the business of any mine, or any bridge, waggon-
way or track for conveying minerals from any mine. R.S.C.
c. 147, 8 9.

It ig not & defence that the offender believed he had & right to sct aa he
did, unless he sectually had sueh a right. See. 86 (2}, Formerly if the
demolition was cxecnted in pursnance of the boua fide belief that the house
belonged to oue of the rioters, this would be s defence although the helief
was erroneous. K. v, Langford, Carr. & M. 602; R. v. Casey (1874), Irish
R. 8 C.L, 408,

As to similar offences without rict, see Part XXXVII., sees. 482-511;
and as to riotens injury or damage to buildings, see sec. 86.

Begin to demolish.]—This meane not aimply the demolition of a part, but
of & part with intent to demolish the whole. R. v. Aghton, 1 Lewin C.C.
ayg. Ip that ease the parties first broke the windows and then entered the
honse apd set fire to the furniture, but no part of the house was burned.
Park, J., thus instrected the jury:—*‘If you think the prisoners originally
came there without intent to demolish, and that the setting fire to the
farniture was an afterthought but with that intent, then vou must aequit
besause no part of the house having been burned there was no beginning to
destroy the house. If they came originally without sueh intent but had
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afterwards set fire to the house the offence is mrson., If you have doubts
whether they originally came with an intent to demolish, you msay use the
setting fire to the furniture under such eireumstances and in sitch manner
a8 that the necessary consequence, if not for timely interference, would
have been the burning of the house, as evidence to shew that they had such
intent, although they began to demolish in another manner.’* Ibid.

If rioters destroy & house by fire the offence is within this section, and
. they need not be indieted for arson. R. v. Harris, Carr, & M. 661.

If some of the prisoners set fire to the house itself, snd others earried
furniture out of the house and burned it in a fire made outside, it will be for
the jury to say whether the latter wers not eneoursging and taking part
in a general design'of destroying both the house and the furniture, aud if so
the jury ought to eonviet. Ibid,

Where rioters destroy a house by fire it is not essential to prove that the
peraon aceused was present when the honse was originally set on fire, if it
was shewn that he was one of the rioters present while the fire was burning.
E. v. Simpson, Carr. & M. 665,

Itisimmaterial that the prineipal intent of the rioters was the eapture or
personal injury of an individual theraein, if it was also their objeet %o
demolish the house. R. v, Batt, 6 C. & P. 329,

Where the rioters break the doors und windows and destroy furniture in
the house and then go away, although there was nothing to prevent them
eommitting further injury, the offence is net within this section, for their
going away under the circumstanees shews that they had completed their
purpose and had done all the injury they intended to do. R. v. Thomwas,
4C. & P. 237; 2. v, Adams, Carr. & M. 299,

86. Riotous damage to buildings,—All persons are
guilty of an indictable offence and lisble to seven years’
imprisonment who, being riotously and tumultuously assembled
together to the disturbance of the public peace, unlawfully and
with foree injure or damage any of the things mentioned in the
lagt preceding section.

2. It shall not be a defence to a charge of an offence against -
this or the last preceding section that the offender believed he
had a right to aet as he did, unless he actually had such a right.
R.S.C c 147, s 10,

Bea note to preceding seetion,

87. Unlawful drilling.— The Governor in Council is
authorized from time to time to prohibit assemblies without
lawful authority of persons for the purpose of training or
drilling themselves, or of being trained or drilled to the use of
arms, or for the purpose of practising military exercises, move-
ments or evolutions, and to prohibit persons when assembled
for any other purpose so training or drilling themselves or being
trained or drilled. Any such prohibition may be general or
may apply only to a particular place or district and to assem-
blies of a particular character, and shall come into operation
from the publication in the Canadae Gazetic of a proclamation
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embodying the terms of such prohibition, and shall continue in

force until the like publication of a proclamation issued by the

authority of the Governor in Counecil revoking such prohibition.

2. Every person is guilty of an indictable offence and liable

to two years’ imprisonment who, without lawful authority and
in contravention of such prohibition or proclamation—

{a.) is present at or attends any such assembly for the

purpose of training or drilling any other person to the use

~ of arms or the praetice of military exercises or evolutions; or

(b.) at any assembly trains or drills any other person to

the use of arms or the practice of military exercises or

evoluticns. R.8.C. ¢, 147, 88, 4 and 5,

The prosecuticn must be eommenced within six months from the com-
migsion of the offence. Bee. 551 (d).

88. Being unlawfully drilled.—Every one is guilty of
an indictable offence and liable to two years' imprisonment
who, without lawful authority, attends, or iz present at, any
such assembly as in the last preceding section mentioned, for
the purpose of being, or who at any such assembly is, without
lawful authority and in contravention of such prohibition or
proclamation trained or drilled to the use of arms or the prae-

“tice of military exercises or evolutions. R.8.C. ¢. 147, 5. 6.
The prosecution mnst be commeneced within six months from the time
when the offenee was coromitted. Hee, 531 (d).

89. Forcible entry and detainer.—Forcible entry is
where a person, whether entitled or not, enters in a manner
likely to cause a breach of the peace, or reasonable apprehension
thereof, on land then in actual and peacefnl possession of
another,

2. Foreible detainer is where a person in actual possession
of land, without colour of right, detains it in a manner likely to

* cause a breach of the peace, or reasonahle apprehension thereof,
against & person entitled by law to the possession thereof.,

3. What amounts to actual possession or colour of right is a
question of law. :

4. Every one who forcibly enters or forcibly detains land is
guilty of an indictable offence and liable to one yeat’s imprison-
ment. :

Foreible entry.]—°‘ Entering ' here means not merely going upen land or
trespagsing upon it; there must accompany the act of going upon the land
some infent to take possession of the land ifself and deprive the possessor
of the land. Such an interference with the possession as trespassing upon
it for the purpoae of taking away chaitele upor the land is not an *‘ enter-
ing’’ within the Code. R. v. Pike (1898), 2 Can. Cr. Cas, 314, 12 Man,
L.E. 314.
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Lord Tenterden, C.J., expressed himself as follows, in Rex v. Bmyth,
5C. &P. 200: ‘" An indietment for a foreible entry eannot-be supported by
ovidence of & mere trespass; but there must be proof of such foree, or at
least of sueh kind of force as is calenlated to prevent any resistance.”’

To enter upon lands with such foree as to exeeed a bare trespass and =o
ay to cauee & public breach of the peace was an indietible offence &t common
law. R.v. Wilgon, 8 T.R. 357; R. v, Bake, 3 Burz, 1731,

Everyons commiis the offence of foreible entry, who, in order to take
possession thereof, enters upon any lands ortenementsin a violent manner,
whether sueh violenee consists in actual viclemee applied fo any other
person, or in threats, or in breaking open any houge, or in eollecting
together an nnusual number of persons for the purpose of making such
entry. Stephen’s Digest of Crim, Law, p. 51.

Where, therefore, from thirty to forty employees of the G. W. Railway
Co. went upen land then in possession of the 3, & H. Railway Co., and those
resisting had good reason to apprehend violence in the event of further
resistanee, and yielded possession in the apprehension of such vicleuce, it
was held that the entry was a foreible one. R. v. 8mith (1878), 43
U.C.Q.B, 369,

The gist of the nffence is the foreible depriving of the other’s actual and
peaceable possession in & manner likely to cause a breach of the pesce.
R. v. Cokely, 13 U.C.Q.B, 321; R. v. Studd, 14 W.R. 806; Beddall v. Mait-
land, 17 Ch, D. 174, Even if the defendant had a right of entry, the assertion
of that right ** with strong hand or with multitude of people’’ is equally an
offence as if he had no right. Taunton v, Costar, 7 T.R. 431,

A landlord may net 8o eject hig tenant although the term of the tenaney
has expired. But it has been held that the English statute regarding
foreible entry (5 Rie. 2. ch. 7) does not apply to the ejectment of a mere
trespasser. Browne v, Dawscn, 12 A. & F. 624; Secoft v. Browne, 51 L.T.
747.

A person who foreibly enters upon lands of his own which are in the
custody of his servant or bailiff, is not gnilty of foreibie entry. 1 Hawk.,
ch. 64, sec. 52. : S

Aetnal possession does not necessarily imply aetual residence, either
personally or by s servant or agent. 18 Am. & Eng. Eneye. of Law, 2nd ed.,
p. 780,

Restitution, ]—On a convietion for foreible entry the court is not bound to
order a writ of restitution, buf may in ity disezetion grant or refuse the writ.
R. v. Jackson, Dra, Rep. (U.C.) 53; R. v. Wightman {1868}, 20 U.C.Q.B. 211.

Forcible detainer.]—Everyone commits the offence called forsible detainer,
who, having wrongfully entered upon any lands or tenements, detains such
lands and tenements in u manner whieh would render an entry upen them
for the purpose of iaking possession foreible. Stephen’s Digest of Crim.
Law, p. 51, .

The evidenea which supported the sllegation of foreible entry in the ease
of R. v. Bmith, supra, was held to snpport the allegation of foreible
detsiner. Tb., p. 383. It is within the discretion of the judge who tries the
eunse either to grant or refuse restitution. R. v. Wightman (1868), 29
U.C.Q.B. 211; R, v. Bmith (1878}, 43 77.C.Q.B. 369,

90. Affray.—An affray is the act of fighting in any public
street or highway, or fighting ¢o the alarm of the public in any
other place to which the public have access,

2. Every one who takes part in an affray is guilty of an

indictable offence and liable to one year's imprisonment with
hard labour. R.S.C. e, 147, s 14.
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If the fighting be in private it is mot an affray, but an assanlt. 4 Bl
Com, 145; R, v. Hunt, 1 Cox C.C. 177. Mere quarrelsome words will not
make an affray. 1 Euss. Cr. 5th ed. 390. It differe from a riot in that two
persons may be guilty of an affray, but it requires three or more to constitute
a riot. Sees. T2 and 80,

91. Challenge to fight a duel.—Every one is guilty of
an indictable offence and liable to three years' imprisonment
who challenges or endeavours by any means to provoke any
person to fight a duel, or endeavours to provoke any person to
challenge any other person so to do. '

It was a very high offence at common law to challenge ancther, either by
word or letter, to fight & duel; or t¢ be the messenger of such & challenge
or aven barely to provoke snother to send such a challenge or to fight, e.g.,
by disperding letters to thaf purpose containing reflections and inginuating
a desire to fight, Hawk. P.C., b. ], ¢h. 83, sec. 3; R, v, Phillips, 6 East
464; R, v, Rice, 3 East 58],

"It the defendant’s intent deoes not sufficiently appear from the words
proved, the prosezution should give evidence of cireumstances from which
the jury may infer the intent. I&. v. Phillips, 6 East 464; Archbold Cr.
Evid. 10860. '

Where & letter challenging to fight is put into the post office in ane
eounty and delivered to the party in another, the venue may be laid in the
former county. R.¥. Williams (1810), 2 Camp. 506. The sending of the-

“challenge is the offence and the offence is eomplete if the letter be mailed,
altheugh it does not in faet reach the person fo whom it is addressed. Ibid.

92. Prize-fighting defined, — In sections ninety-three
to ninety-seven inclusive the expression. “ prize-fight ¥ means
an encounter or fight with fists or hands, between two persons
who have met for such purpose by previous arrangement made
by or for them. R.S.C. c. 153,s. 1.

A sparring mateh with gloves, fairly eonducted, is not unlawiul. R. v.
Young, 10 Cox C.C. 371. If, however, the parties meet intending to fight
till one gives in from exhaustion or iujury received, such fighting is unlaw-
ful whether the eombatants fight with gloves or wot. R. v, Orfon, 14 Cox
C.C. 226. -

The defendants ndverfised a boxing exhibition which was effectively held
in a public hall, and was mecompanied by all the particulsars and cirenm-
gtances of a prize-fight. Complainant submitted that the accused eame
within the provision of the statute; and on behalf of the defendants it was
eontended that the encounter was merely a scientific boxing mateh, and
moreover only a sham fight, not forbidden by law:—Held, that, as the proof
adduced established that the enconnter in question was accompanied by all
the ecirsumstances and elements whiech constitute a prize-fight, the
defendants eommitted an infraction of the law, for which they must he
found guilty. Steele v. Maber, 19 Que. 8,C. 392. Per Mulvens, D.M.

The injuries given and received in prize-fights are injurious to the publie,
‘both beeause it is against the public interest that the lives and the health of
the eombatants should be endaneered by blows and because prize-fights are
disorderly exhibitions, mischievons on many obvious grounds. R.v. Coney,
‘% Q.B.D. 534, 30 W.R. 678, per Stephen, J, The consent of the partles to
the blows which they may mutually receive does not prevent thase blows from
being asgaults, Ibid,
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The fizht must be for a prize or one on the result of which the handing
over or transfer of money or property depende, otherwige it is not & prize-
fight; see. 0T; but may be punished under the latter section by a fine not
exceeding %30, ’ :

93. Challenging to fight a prize-fight, etc.—Every
one is guilty of an offence and liable, on summary conviction,
to a penalty not exceeding one thousand dollars and not less
than one hundred dollars, or to imprisonment for a term not
exceeding six months, with or without hard labour or to both,
who sends or publishes, or canses to be sent or published or
otherwise made known, any challenge to fight a prize-fight, or
accepts any such challenge, or causes the same to be accepted, -
or goes into training preparatory to such fight, or acts as
trainer or second to any person who intends to engage in &
prize-fight. R.8.C.ec 153,s. 2. '

94. Engaging as principal in a prize-fight,-—Every
one is guilty of an offence and liable, on summary conviction,
to imprisonment for & term not exceeding twelve months and
not less than three months, with or without hard labour whe
engages as & principal in a prize-tight. R.S.C. e 158, s 3.

Bections 6, 7 and 10 of the Aet respecting prize-fighting, R.B.C., eh. 153,
still remain in foree {Code see, 883). They are as follows:—

{6} If, at any time, the sheritf of any eounty, place or distriet in Canada,
any chief of polies, any poliee officer, or any constable, or other peace offlesr,
has reason to believe that any person within his bailiwick or jurisdietion is
about to engnge as prineipal in any prize-fight within Canada, he shall forth-
with arrest such person and take him hefore gome person having authority
to try offences against this Act, and shali forthwith make complaint in that
behulf, upon oanth, before sueh person; and thereupon such person shall
inquire into the charge, and if he is satisfied that the person so brought
before him was, at the tima of his arrest, about to engage as & prineipal in
a prize-fight, he ahall require the aceused o enter into a recoguizanee, with
gufficient pureties, in & sum not exceeding five thousand dollars and not less
thau one thousand doilars, conditioned thaf the ascensed will not engage in
any such fight within one year from and after the date of such nrrest; and
in default of such recognizance, the person before whom the acensed has
been brought ghall commit the asensed to the goal of the county, distriet or
¢ity within which sueh inguiry takes place, or if there is no sommon geal
thera, then to the common goal whieh is nearest to the place where such
inquiry is had, there to remain until he gives such recognizanee with such
suretios. .

(7) If any sheriff has reason to believe that a prize-fight is taking place
or is about to take place within his jurisdiction az such sheriff, or that any
persons are about to come into Canada at a point within his jurisdietion,
from any place outside of Canada, with intent to engage in, or to be con-
cerned in, or to attend any prize-fight within Cansda, be shall forthwith
summon a foree of the inhabifants of his district or county suffieient for the
purpose of supprassing and preventing sueh fight.—and he shall, with their
aid, suppress and prevent the game, and arrest sll persons present thereat, -
or who come infe Canada ag aforesaid, and shall take them bhefore some
persan having authority to try offences against this Act, to be dealf with
according to law, and fined or imprigsoned, or both, or eompelled to enter
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into recognizances with sureties, as hereinbefore provided, aceording to the
nature of the ease.

(1¢) Every judge of a superior eourt or of a eounty court, judge of the
sessions of the peace, stipendiary magistrate, policé magistrate, and eom-
missioner of police of Canada, shall within the limite of his jurisdiction a8
such judge, magistrate or commissioner, have all the powers of a justice of
the peaee with respect to offences against this Aet.

95. Attending or promoting a prize-fight.—Every
one is guilty of an offence and liable, on summary convietion,
to a penalty not exceeding five hundred doliars and not less
than fifty dollars, or to imprisonment for a term not exceeding
twelve months, with or without hard labour or to both, who is
- present at a prize-fight as an aid, second, gurgeon, umpire,
backer, assistant or reporter, or who advises, encourages or pro-
motes such fight. R.5.C. e 153, s 5.

96. Leaving Canada to engage in a prize-fight.—
Every inhabitant or resident of Canada is guilty of an offence
and liable, on summary convietion, to a penalty not exceeding
four hundred dollars and not less than fifty dollars, or to
imprisonment for a term not exceeding six months, with or
without hard labour or to hoth, who leaves Canada with intent
to engage in & prize-fight without the limits thereof. R.8.C.
¢. 153, s 5.

97. When discretionary to discharge or fine.—If,
after hearing evidence of the eircumstances connected with the
origin-of the fight or intended fight, the person before whom
the complaint is made s satisfied that sueh fight or intended
tight was bona fide the consequence or result of a quarrel or
dispute between the principals engaged or intended to engage
therein, and that the same was not an encounter or fight for a
prize, or on the result of which the handing over or transfer of
money or property depended, such person may, in his disere-
tion, diseharge the accused or impose upon him a penalty not
exceeding fifty dollars. R.S.C. c. 153, s. 9.

Bes note to see, B2,

98. Inciting Indians to riotous acts.—Every one is

guilty of an indictable offence and liable to two years’ imprison-
. ment who induces, incites or stirs up any three or more Indians,

non-treaty Indians, or half-breeds, apparently acting in concert—

(a.) to make any request or demand of any agent or servant
of the Government in a riotous, routous, disorderly or threaten-
ing manner, or in a manner caleulated to cause a breach of the
peace; or _

(b.) to do any act calculated to cause a breach of the peace.
R.B.C. c. 48,8 111 .
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PART VL

UNLAWFUL USE AND POSSESSION OF EXPLOSIVE
SUBSTANCES AND OFFENSIVE WEAPONS

—SALE OF LIQUORS.
SEor.

99. Uausing dangerous explosions.

100. Downg anything, or possessing explosive substances, with
intent to couse dangerous explosions.

101. Unlawfully making or possessing explosive substunces.

102. Having possession of arms for purposes damgerous to the
public peace.

103. Two or more persons openly carrying dangerous weapons
80 as to couse alarm.

104. Smugglers carrying offensive weapons.

105. Carrying a pistol or air-gun without justification.

106. Selling pistol or air-gun fo minor. '

107. Having weapons on person when arvested.

108. Having weapons on the person with intent to injure any
person.

109. Pointing any firearm af any person.

110." Carrying offensive weapons about the person,

111, Carrying sheath-knives in seaports.

172 Exception as to soldiers, ete.

113, Refusing to deliver offensive weapon to o justice.

114, Coming armed within two miles of public meeting.

115, Lying im wait for persons veturning from public meeting,

116, Sale of urms in the North- West Territories.

117, Possessing weapons near public works,

118, Sale, ete.; of liquors near public works.

119, Intoxicating liguors on board His Majesty's ships.

99. Causing dangerous explosions.—Every one is
guilty of an indictable offence and liable to imprisonment for
life who wilfully causes, by any explosive substance, an explo-
sion of a nature likely to endanger life or to cause serious
injury to property, whether any injury to persom or property
is actually caused or not. R.8.C. e 150, s 8.
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By the common law of England to manufacture or to keep in. large
quantities in towns or closely inhabited places gunpowder, or other explosive
substances, constitutes a nuisance and indictable offence. R. v. Lister, 1
D, & B. 209, eiting R. v. Taylor, 2 Strange 1167, and K. v. Williams, 1 Rus-
sell on Crimes 208, note ¢., and the eausing of danger is the gist of the
offence; but it iz not necessary to sllege carelessness in the indietment, or
that the quantities deposited were so grest that care would not produce
safety. R. v, Holmes (1884), 17 N.5.R. 499.

Explosive substance.]—This expression is defined by the interpretation
clanse (sec. 3 (4)) as ineluding any materials for making an explosive sub-
stanee, alsoany apparatus, machine, implement or materials uged, or intended
to be nsed or adapted for causing or aiding in ceunsing any explogion in or with
any explosive substance, and also any part of any sueh apparatus, machine
or implement.

Property.]—This term ineludes svery kind of veal and personal property,
and sll deeds and instruments relating to or evideneing the title or right to
any property or giving a right to recover or receive uny money or goods.
Sec. 3 (v).

Likely to endanger life.]—It iz not neeeszary to prove actual injury, and
it is suffeiong if such exposure to risk or chanee of injury be shewn as will
satisfy the jury that actual danger to life was eaused. R. ¥, MeGrath, 14
Cox C.0. 598.

100. Acts with intent to cause dangerous explo-
gions,—Every one is guilty of an indictable offence and liable
to fourteen years’ imprisonment who wilfully—

(a.) does any act with intent to cause by an explosive
substance, or eonspires to cause by an explosive substance,
an explosion of a nature likely to endanger life, or to
cause sericus injury to property :

{b.) makes or has in his possession or under his control
any explosive substance with intent by means thercof to
endanger life or to canse serious injury to property, or to
enable any other person by means thereof to endanger life
or to cause sericus injury to property—

whether any explosion takes place or not and whether any
injury to person or property is actually caused or not. R.8.C.
e 150, 4, 3.

It several persons are connected in & common deszign to have explosive
substances made for am unlawful purpose, sach of the confederacy is
‘responsible in respeet of sueh srticles as are in thepossession of others con-
Ee(c}ted in the earrying out of their sommon design. X}.v. Charles, 17 Cox

.C. 499, .

The Imperial Act, 24 & 25 Viet., eh, 97, sec. 10, declared it an offence
to ““unlawfully snd malieigusly place or throw in, against or near any build-
Ing any gunpowder or other explosive substanes with infent to destroy or
damage any building, ete., whether or not any explosion take plaece and
whether or not any damage be caused.”” On a proseention under that
statate for throwing gunpowder agsinst a house, the evidence proved that
the prisoner had thrown s bottle eontaining gunpowder against the hounse,
snd that there was & fuse in the neck of the bojtle, Kelly, C.B., ruled that,
unless the fuse was lighted at the time the bottle was thrown against the
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house, the offence was not made out, as, ‘‘if the fuse was not lighted, it
could not cause an explosion and if would be merely throwing a bottle
against a house.”” R. v. Bheppard (1868}, 11 Cox C.C. 302,

101. Unlawfully making or possessing explosive
substances,—Every one is guilty of an indictable offence and
liable to seven years’ impriconment who makes, or knowingly
has in his possession or under his contro], any explosive sub-
stance under such circumstances as to give rise to a reasonable
suspicion that he is not making it, or has it not in his possession
~or under his control, for a lawful object, unless he can shew
that he made it or had it in his possession or under his con-
trol for a lawful objeet. R.8.C. e. 150, 5. 5. :

If any person is charged before & justice of the peace with the offence of
making or having explosive substanees, as defined in section 190, no fupther
proceeding shell be taken against snch person without the eonsent of the
Atforney-General except such as the justice of the pesce thinks necessery,
by remand or otherwise, to secure the sefe custody of such person. Bee. 545,

102, Possession of arms for purposes dangerous
to the public peace.—Every one is guilty of an indictable
offence and liable to five years’ imprisonment who has in his
custedy or possession, or carries, any offensive weapons for any
purpose dangerous to the public peace. R.8.C. e. 149, s. 4.

A proseention under this seetion shall not be commenced after the
expiration of six months from the commission of the offence. See. 551 (d).

103. Two or more persons openly -carrying
dangerous weapons so as to cause alarm.—If two or
more persons openly carry offensive weapens in a public place
in such a manner and under such circumstances as are caleu-
lated to ereate terror and alarm, each of suech persons is liable,
on snmmary conviction before two justices of the peace, to a
penalty not exceeding forty dollars and not less than ten
dollars, and in default of payment to imprisonment for any
term not exceeding thirty days. R.8.C. c. 148, s, 8,

The prodecution must be commenced within one month from the com-
mission of the offence. See, 551 (1),

104. Smugglers carrying offensive weapons.—
Every one is guilty of an indictable offence and liable to
imprisonment for ten years who is found with any goods liable
to seizure or forfeiture under any law relating to inland
revenue, the customs, trade or navigation, and knowing them
to be so liable, and carrying offensive weapons. R.S.C.
c. 32, a. 213.
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103. Carrying a pistol or air-gun without justi-
fication.—Every one is guilty of an offence and liable on sum-
mary conviction to a penalty not exceeding twenty-five dollars
and not less than five dollars, or to imprisonment for one
month, who, not being a justice or a public officer, or a soldier,
sailor or volunteer in His Majesty’s service, on duty, or a con-
stable or other peace officer, and not having a certificate of
exemption from the operation of this section as hereinafter
provided for, and not having at the time reasonable cause to
fear an assault or other injury to his person, family or property,
has upon his person a pistol or air-gun elsewhere than in his
own dwelling-house, shop, warehouse, or counting-house.

2. If sufficient cause be shewn upon oath to the satisfaction
of any justice, he may grant to any applicant therefor not under
the age of sixteen years and as to whose discretion and good
character he is satisfied by evidence upon oath, & certificate of
exemption from the operation of this section, for such period,
not exeecding twelve months, as he deems fit.

3. Such certificate, upen the trial of any offence, shall be
primd fucie evidenco of its contents and of the signature and
official character of the person by whom it purports to be
granted.

4. When any such certificate is granted under the preceding
provisions of this section, the justice granting it shall forthwith
make a return thereof to the proper officer in the county,
district or place in which such certifieate has been granted for
receiving returns under section nine hundred and two; and in
default of making such refurn within ninety days after a cer-
tificate is granted, the justice shall be. liable, on summary
conviction, to a penalty of not more than ten dollars.

5. Whenever the Governor in Council deems it expedient in
the publie interest, he may by proclamation suspend the opera-
tion of the provisions of the first and second sub-sections of this
section respecting certificates of exemption, or exempt from such
operation any particular part of Canada, and in either ease for
such period, and with such exeeptions as to the persens hereby
affected, as he deems fit.

The limit of time for prosecution is one month. See, 551 (f).

As to soldiers, peace officers, ste., see the exception eontsined in sec.
112

Peace officer.]-——See the definition of this term in see. 3 (5).
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106. Selling pistol or air-gun to minor.—Every one
is guilty of an offence and liable on summary conviction to a
penalty not exceeding fifty dollars, who sells or gives any pistol
or air-gun, or any ammunition therefor, to a minor under the
age of sixteen years, unless he establishes to the satisfaction of
the justice before whom he is charged that he used reascnable
diligence in endeavouring to ascertain the age of the minor
before making such sale or gift, and that he had good reasen to
believe that such minor was not under the age of sixteen.

2. Every one is guilty of an offence and liable on summary
convietion to a penalty not exceeding twenty-five dollars who
sells any pistol or air-gun without keeping a reecord of such
sale, the date thereof, and the name of the purchaser and of the
maker’s name, or other mark by which such arm may be

identified.

The limit of time for proseeution is one month. Bec. 551 (f),

107. Having weapons on person when arrested.—
Every ome who, when arrested, either on a warrant issued
against him for an offence or while committing an offence, has
upon his person a pistol or air-gun is guilty of an offence
and liable, on summary conviction before two justices of the
peace, to a penalty not exceeding fifty dollars and not less than
twenty dollars, or to imprisonment for any term not exceeding
three months; with or without hard labour. R.S.C, e 148,
s, 2.

The limit of time for progecution is one month. See. 851 {f).
As to soldiers, peace officers, ote., sea the exception contained in sec. 112,

108. Having weapons on the person with intent.—
Every one who has upon his person a pistol or air-gun, with
intent therewith unlawfuily to do injury to any other person,
is guilty of an offence and liable, on summary conviction before
two justices of the peace, to a penalty not exceeding two hun-
dred dollars and not less than fifty dollars, or to imprisonment
for any term not exceeding six months, with or without hard
labour. R.8.C, e. 148, s, 3.

The limit of time for prosecution is one month. Bee. 551 (f),

A convietion for ‘‘ proecuring’’ a pistol with intent unlawful]; to do
injury to another person, is not to be held a sufficient eonvietion for ‘having
on his person a pistol, ete.,’’ and is bad as not disclosing an offence known
to the law. R. v. Mines (1894), I Can. Or, Cas. 217 (Ont.).
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109. Pointing firearm at person.-—Every one who,’
without lawful excuse, points at another person any firearm or
air-gun, whether loaded or unloaded, is guilty of an offence and
liable, on summary conviction before two justices of the peace,
to a penalty not exceeding one hundred dollars and not less than
ten dollars, or to impriscnment for any term not exceeding
thirty days, with or without hard labour. R.8.C, ¢ 148, s. 4.

The limit of time for prosecution is one month. Hee. 551 ().

110. Carrying offensive weapons about the person,
—Every one who carries about his person any howie-knife,
dagger, dirk, metal knuckles, skull cracker, slung shot, or other
offensive weapon of a like character, or secretly carries about
his person any instrument loaded at the end, or sells or exposes
for sale, publicly or privately, any such weapon, or being
masked or disguised carries or has in his possession any firearm
or air-gun, is guilty of an offence and liable, on summary con-
viction before two justices of the peace, to & penalty not
exceeding fifty dollars and not less than ten dollars, and in
default of payment thereof to imprisonment for any term not
exceeding thirty days, with or without hard labour. R.8.C,
c. 148 & 5.

The limit ¢f time for prosecution is one month. See. 551 (f).

111, Carrying sheath-knives in seaports.—Every
one, not being thereto required by his lawful trade or calling,
who is found in any town or city earrying about his person
any sheath-kuife is liable, on summary conviction before two
justices of the peace, to a penalty not exceeding forty dollars
and not less than ten dollars, and in defaunlt of payment thereof
to imprisonment for any term not exceeding thirty days, with
or without hard labour. R.8.C, c. 148, s. 6.

As to sailors in His Majesty's serviee and certa,m others ges the excep-
tion provided in the following seefion.
The limit of time for prosecution is one month, Bee. 551 (f).

Codse sections 107 to 111 inclusive are taken from R.8.C. e¢h. 148 {dees.
2 to 6 inelusive), an Aet respecting the improper use of firearms and other
weapons, and see. 7 of that statute remains nnrepealed (Code sec. 983) and
is to be read with these sections of the Code, See. 7 is 88 follows:—

{7) The eourt or justice before whom any person is convieted of any
offence against the provisions of the precedmg sections, shell impound the
weapon for earrying which sueh person is convieted, and if the weapon is
not a pistol, shall cause it to be destroyed ; and if the weapon is a pistol,
the eourt or justice shall eause it te be handed over to the ecorporation of the
munieipality in which the convietion takes place, for the public uses of such
asorporafion,
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{2) If the eonviction takes place where thers iz no municipality, the
pistol shall he handed over to the Lieutenant-Governor of the Provinee in
which the conviction takes place, for the publie nses -thereof in connection
with the adminiatration of justiee therein,

112. Exception as to soldiers, &c.—It is not an offence
for any soldier, public officer, peace officer, sailor or voluntéer
in His Majesty’s scrvice, constable or other policeman, to Carry
loaded pistols or other nsual arms or offensive weapons in the
discharge of his duty. R.8.C, c. 148, 5. 10.

This seetion constitutes an exception from the operation of sees. 107,
110 and 111. Bee. 105 by its terme alsc exeepis the same elasses from its
operation. A justice of the peace Is a peace ofieer; sec. 5 (s); and so in B
mayor, wharden, reeve, sheriff, deputy sheriff, sheriff’s offlcer, or officer
employed for the service or execution of ¢ivil proeess, Ibid.

113. Refusing to deliver offensive weapon to a
justice.—Every one attending any public meeting or being on
his way to attend the same who, upon demand made by any
justice of the peace within whose jurisdiction such public meet-
ing is appointed to be held, declines or refuses to deliver up,
peaceably and uietly, to such justice of the peace, any offensive
weapon with which he is armed or which he has in his posses-
sion, is guilty of an indictable offence.

2. The justice of the peace may record the refusal and
adjudge the offender to pay a penalty not excceding eight
dollars, or the offender may be proceeded against by indictment
as in other cases of indictable offences. R.S.C, e 152, 8. L.

The proseeution must he commeneed within one year from the commis-
sion of the offence. See. 551 {¢).

Beetions 1, 2 and 3 of the Aet respecting the preservation of pesce at
publie meetings, R.8.C. ch. 152, etill remain in force (Code see. 983),
They are as follows:— .

(1} Any justice of the penee within whose jurisdiction auy public meeting
is appointed to be held, may demand, have and take of and from any person
attending sueh meeting, or on his way to attend the same, any offensive
weapon, such as firearms, swords, staves, bludgeous, or the like, with which
any such persom is so armed, or which any aneh person has in his poseession;
and every sueh person who, upon such demand, declines or refuses to
deliver up, peaceably and guietly, to such justice of the peaee, any siuch
offensive weapon as aforesaid, is guilty of & misdemesgnour, and such justice
may thereupon reeord the refusal of such person to deliver up sueh weapon,
and adjudge him to pay a pensalty not exeeeding eight dollars, —whieh
penalty shall he levied in like manner as penalties are levied under the dof
respecting summary proceedings before justices af the peace, or such person
may be proceeded against by indictment or Information, as n other eases of
misdemeanour; but auch eonvietion shall not interfere with the power of
such justice, or any other justice of the psace, to take sueh wenpon, or
eause the same to be taken from sueh person, without his sonsent and
against his will, by sueh force an is necessary for that purpose.

{(2) Upon reasonable request to any justice of the pease, to whom any
such weapon has been peaceably and quietly delivered as aforesaid, made
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on the day next after the meeiing has finally dispersed, and not before, such
weapon shall, if of the value of one dollar or upwards, be returned by such
justice of the peaee to.the person from whom the same was received.

{3) No such justice of the peace shall be held liable to return mny sueh
weapon, or make good the value thereof, if fhe same, by unadvoidable
aoeident, has been actually destroyed or lost oui of the possession of such
justice without his wilful default.

114. Coming armed within two miles of public -
meeoting.—Every one, except the sheriff, deputy sheriff and
justices of the peace for the distriet or county, or the mayor,
Justices of the peace or other peace officer for the city or town
respectively, in which any public meeting is held, and the con-
stables and special constables employed by them, or any of
them, for the preservation of the public peace at such meeting,
is guilty of an indictable offence, and liable to a penalty not
exceeding one hundred dollars, or to imprisonment for a term
not exceeding three months, or to both, who, during any part of
the day upon which such meeting is appointed to be held, comes
within one mile of the place appointed for such meeting armed
with any offengive weapon. RS.C, e 1528 5. .

The limit of time for proseeution is oue year. Sec. 511 ().

1153. Lying in wait for persons returning from
public meeting.—Every one is guilty of an indictable offence
and liable to a penalty not exceeding two hundred dollars, or to
fraprisonment for a term not exceeding six months, or to both,
who lies in wait for any person returning, or expected to
return, from any such public meeting, with intent to commit an
assault upon sueh person, or with intent, by abusive language,
opprobrious epithets or other offensive demeanour, directed to,
at or against such person, to provoke such person, or those who
accompany him, to a breach of the peace. RS.C, c. 152, s 6.

The limit of time for proseention ia one year. Ree, 551 (e}.

116. Sale of arms in the N.-W. Territories.—Every
one is guilty of an offence and liable, on summary conviction
before two justices of the peace, to a penalty of two hundred
dollars or to six months’ imprisonment, or to both, who, during
any time when and within any place in the North-west Ter-
ritories where section one hundred and one of The North-west
Tervitories Aot is in force—

(@) without the permission in writing (the proof of which
shall be on him) of the Lieutenant Governor, or of a commis-
gioner appointed by him to give such permission, has in his
possession or sells, exchanges, trades, barters or gives to or with
gny person, any improved arm or ammunition : or
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(b.) having such permission sells, exchanges, trades, barters
or gives any such arm or ammunition to any person not law-
fully authorized to possess the same.

2, The expression “improved arm” in this section means
and includes all avms except smooth-bore shot-guns; and the
expression “amiuunition” means fixed ammunition or ball cart-
ridge. R.S.(C, e. 50, & 101,

See. 101 of the North-West Territories Aet, R.8.C. ch. 650, remiing
uarepenled (Code zee. 983). Il is as follows ;—

{101) In this section :

{#.} The expression ‘ improved arm ™ means and iveludes all arms
except smooth bore shot guns;

{6.) The expression ** ammunition’’ mesns fixed smmunition or ball
eartridge.

Sub-see. 2. Every person who, in the territories,—

(m.} Without the permission in writing {the proof of whieh shall be on
him}j of the Lientenunt-Governor, or of a eommiszioner appointed by him to
give sueh permission, has in his possession or selle, exchanges, trades,
barters or gives to, or with any person, any improved arm or ammunition,
or—

(h.) Having sueh permission, sells, axchanges, trades, barters or gives
any sush arm or mmmunition to any persen not lawfally anchorized to
posgcss the same, —

Shall, on snmmary convietion belore s judge of the Supreme Court or two
justices of the peace, be liable to n penalty not exceeding two hundred
dollare, or to imprisonment for o term not exceeding =ix months, or to bolh,

Sub-sec. 3. All arms wnd ammunition which are in the possession of
any parson, or which are sold, exchanged, traded, bartered or given lo or
with any person in viclation of this seetion, shall be forteited to the Crown,
and may bo seized Ly any eounstable or other pence officer; and any judge
of the Supreme Court or justico of the peace may jssue a search warrant to
senrch for and seize the sume, ag in the case of stolen goods.

Sub-see. 4. The Governor in Council may, from time to time, make
regulations rospeeting:—

{#.} The granting of permission to sell, exchunge, trode, barter, give or
PORSERS Lrms or amunition :

{h.) The foes to be taken in respect thereof;

{¢.} The returus to be made respeeciing permissions granted; and—

{1.} The disposition to be madc of forfeited srms and amunition.

Hub-see. 5. The provisions of thir seetion respecting the possession of
arms aud ammunition shall not apply to any officer or man of His Majesty’s
forees, of the Militin foree, or of the North-West Mounted Police force.

Bub-gee. 6. The Governor in Couneil may, from time to time, deelare by
proclamstion that npon and safter a day therein named this seetion shall be
in force in tho territories, or in any place or places therein in sueh proela-
mation designated; and npon and after sueh day but not heforve, the pro-
visions of this seetion shall toke effoct and be in foree accordingly.

Sub-soe, 7. The Governor in Council may, in like manner, from lime to
time, deelurs this seetion to ba no longer in foree in any sueh place or
places, and may agnin, from time to time, declare it to bo in fores therein,

Bub-sec. 8. Alleonrls, jndges and justices of the peave shall take judieinl
notice of any sueh proclamation,

i

B—CHTM, QODE.
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117. Possessing weapons near public works,—Every
one employed upon or about any public work, within any place
in which the Act respecting the Preservation of Peace in the
vicinity of Public Works 1s then in force, is liable, on summary
convietion, to a penalty not exceeding four dollars and not less
than two dollars for every such weapon found in his possession
who, upon or after the day named in the proclamation by which
such Aect is brought into force, keeps or has in his possession, or
under hig eare or eontrol, within any such place, any weapon.

2. Every one is liable, on summary conviction, to a penalty
not exceeding one hundred dollars and not less than forty dollars
who, for the purpose of defeating the said Act, receives or con-
ceals, or aids in receiving or concealing, or procures to be
received or concealed within any place in which the said Act is
ab the time in force, any weapon belonging to or in custody of
any person employed on or about any public work. R.B.C,
c. 151,88 1, 5 and 6. '

118. Sale, etc., of liquors near public works.—Upon
and after the day named in any proclamation putting in force
in any place dn Act respecting the Preservation of Peace in
the wvicinity of Public Works, and during such period as such
proclamation remains in force, no person shall, at any place
within the limits specified in such proclamation, sell, barter, or
directly or indirectly, for any watter, thing, profit or reward,
exchange, supply or dispose of any intoxicating liquor, nor
expose, keep or have in possession any intoxicating liquor
intended to be dealt with in any such way.

2. The provisions of this section do not extend to any person
selling intoxicating liquor by wholesule and not retailing the
same, if such person is a licensed distiller or brewer.

3. Every one is liable, on summary conviction, for a first
offence to a penalty of forty dollars and costs, and, in default of
. payment, to imprisonment for a term not exceeding three
months, with or without hard labour,—and on every subsequent
conviction to the said penalty and the said imprisonment in
default of payment, and also to further imprisonment for a term
not exceeding six months, with or without hard labour, who, by
himself, his clerk, servant, agent or other person, violates any
of the provisions of this or of the preceding section.

4. Every clerk, servant, agent or other person who, being in
the employment of, or on the premises of, another person,
violates or assists in viclating any of the provisions of this or
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of the preceding section for the person in whose employment or
on whose premises he is, is equally guilty with the principal
offender and liable to the same punishment. R.8.C, e 151, ss.
1, 13, 14 and 15.

Section 2 of the Act respecting the preservation of peace in the vieinity
of publie works, R.83.C. ch. 151, provides as follows ;—

(2} The Governor in Council may, as often as oeeasion reguires, declare,
by proclamation, that upon and after a day therein named, this Aet, or any
section or seetions thereof, shall be in foree in any place or places in Can-
ada in such proclamation designated, within the limite or in the vieinity
whereof any public work is in eourse of eonatruetion, or in such pluces as
are in the vieinity of any publie work, within which he deems it NeCessary
that this Aet or any section or seetions thereof, should be in foree, and
this Aet, or any such section or sections thereof, shell, upon and after
the day named in sueh proclamstion, take effeet within the places designated
therein.

Bub-sec. 2. The Governor in Couneil may, in like manner, from time to
time, declare this Act, or any scetion or sections thereof, to be no longer in
foree in any such place or places,—and may again, frem time to time,
declare this Act, or any section or sections thereof, to be in force therein,

Sub-see. 3. No such proclamation shall have effeet within the limits of
any city.

Bnb-sec. 4. All courts, magistrates and justices of the peace shall take
judieial netice of svery such proclamation.

119. Intoxicating liquors on board His Majesty’s
ships.—Every one is guilty of an offence and liable, on sum-
mary eonviction before two justices of the peace, to a fine not
exceeding fifty dollars for each offence, and in default of pay-
ment to imprisonment for a term not exceeding one month, with
. or without hard labour, who, without the previous consent of
the officer commanding the ship or vessel—

(@) conveys any intoxicating liquor on board any of Hig
Majesty’s ships or vessels; or

(b.) approaches or hovers about any of His Majesty’s ships
or vessels for the purpose of conveying any sueh liquor on
board thereof ; or

(¢.) gives or sells to any man in His Majesty’s service, on
board any such ship or vessel, any intoxicating liquor. 50-51
V.,c 46,8 1,
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PART VIL

SEDITIOUS OFFENCES.
SECT.
120. Oaths to commit certain offences.
121. Other unlawful oaths.
122. Compulsion in adminisiering and taking oaths.
123. Seditious offences defined.
124. Punishment of seditious offences.
125. Libels on foreign sovereigns.
126. Spreading fulse news

120. Oaths to commit certain offences.—Every one
ig guilty of an indictable offence and liable to fowrteen years’
imprisonment who-—

{a.) administers, or is present at and consenting to the
admministration ef, any oath or any engagement purporting to
bind the person taking the same to commit any crime punish-
able by death or imprisonment for more than five years; or

(b.) attempts to induce or eompel any person to take any
such oath or engagement ; or
(c.) takes any such oath or engagement.

This and the follow.ng two sections are taken from the Quebec conseli-
dated stafutes of 186¢, C.8.L.C. eh, 10, sees, 1, 2, 3 and 4, and those see-
tions are repealed by Code sec. 981 and sehedule 2. The other seclions, 5
to 9 inclusive, of C.8.L.C. ch. 10, as amended by the statute of the Pro-
vinee of Canada, %9 Viet. {1865, 2nd session), eh. 46, and by 58-59 Viet.
{Can.}, eh. 44, remain in foree in the Provinee of Quebes, On the revision
of the Canada statutes in 1886, the whole of the Quebec statute respecting
geditious and unlawinl sssociations and oaths, C.8.1.C. c¢h. 10, and
the amending Act of 1865 were not ineludedin the revision but were elassed in
Behodule B. to the Reviged Statutes of Canada amongst the ** Acts and parts
of Acts of & public gencral nature whieh nifect Canada and have relation fo
watters not within the legialative authority of Parlisment, or in respect to
which the power of legislation iz doubtful or hae heen doubted and which
have in conseguence not been comsolidated, and also Aects of a public
goneral mature which for other reasons have not been eonsidered proper
Aeta to be consolidated,”’

Under the unrepealed sections, eertain elasses of secret societies operat-
ing in Quebes provinee without ingorporatien or other ganetion of the law
are declared illegal and their members are indietable. An exeeption is
made whereby the statute does not apply to the Masonie fraternity, C.8.
L.C. eh. 10, see. 9, 29 Viet. (Can.}, ch, 46, 58-59 Viet. ((an.), eh.44, The
statute mentioned was modelled upon the English statute of 1709 respect-
ing Unlawful Societies, 39 Geo. Iil., ch. 79, referred to in R, v. Dixon, 6
C. &P, 601.

Although the oath were read from a paper at the time it was administered,
it may be proved by parol evidemee without giving the aceused notice to
produge the paper. K. v, Moors, 6 East 419 (ngi.
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121. Other unlawful oaths.—Every one is guilty of an
indictable offence and liable to seven years’ imprisonment who—

(a.) administers or is present at and consenting to the
administration of any oath or engagement purporting to bind
the person taking the same :

(1) to engage in any mutinous or seditious purpose ;

(ii.) to disturb the public peace or commit or endeavour
to commit any offence; :

(1ii.) not to inform and give evidence against any associate,
confederate or other person ;

(iv.) not to reveal or discover any unlawful combination or
confederacy, or any illegal act done or to be done or any
illegal oath or obligation or engagement which may have been
administered or tendered to or taken by any person, or the
import of any such oath or cbligation or engagement ; or

(b.) attempts to induce or compel any person to take any
such cath or engagement; or

{c.) takes any such oath or engagement. C.S.L.C,¢.10,s. 1.

Bee note to gee. 120,

A similar enactment is eontained in the Tmperial Statute, 37 Geo. II1,,
ch. 123, known as the Tnlawtul Oaths Aet of 1787,

Seditions purpose. ]| —Sedition whether by words spoken or written, or by
eonduet was a misdemeanour at common law. Stroud’s Case, 3 8t. Tr. 242,
It embraces all those praetices whether by word, deed or writing, which fall
short of tresson (as to which see see, 65, et seq.}, but direetly tenad or have
for their objeet to exeite discontent or dissatisfaction, to exoite {l1-will
between different classs of the King’s subjects, to create publie disturbance
or to lead to civil wur, to bring into hatred or contempt the sovereign or .
the government, the laws or constitution of the realm, and generally all
endeavours to promote publie disorder, or fo inecite people to unlawful
assoeintions or aasemblies, insurrections, breaches of the peace, or foreible
obstruction of the exeeution of the law. Archbold Cr. Ev, (1900) 942; R. v,
Pigott, 11 Cox C.C. 44; K. v, Fuszell, 3 Cox C.C. 291. PBut a bons fide
intention to poiut out errors or defects in the government orin the adminig-
tration of justice or to exeite His Majesty’s subjeets to attempt to procure
by lawful means the alteration of any matter in the atate, s not seditious;
gec. 123 (#); nor the like intention to point out, in order to their removal,
mafters which are produeing or havea tendeney to produce feelings of hatred
and {ll-will between different elasses of His Majesty’s subjects; gee. 193
{e); or to shew that Hiz Majeaty has heen misled or mistaken in higs
measures: seg. 123 {a).

A writer may eritieise or censure the conduet of the servants of the
Crown or the aets of the Government, he ean do it freely and liberally, but
it must be withont malignity and not imputiog eorrupt or malisious motives;
the law only interferes when plainly and deliberately the limits of frank
and candid and honest dienssion are passed. R. v. Bultivan, 11 Cox C.C. 44;
R. v. Burns, 16 Cox C.C. 355; R, v, Lambert, 2 Camp. 398, 11 Revised
Reports 748,
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122. Compulsion in administering and taking
oaths.—Any one who, under such compulsion as would other-
wise excuse him, offends against either of thelast two preceding
sections shall not be excused thereby unless, within the period
hereinafter mentioned, he declares the same and what he knows
touching the same, and the persons by whom and in whose
presence, and when and where, such oath or obligation or
engagement was administered or taken, by information on oath
before one of His Majesty’s justices of the peace for the district
or ecity or county in which such cath or engagement was
administered or taken. Such declaration may be made by him
within fourteen days after the taking of the oath or, if he is
hindered from making it by actual force or sickness, then
within eight days of the cessation of such hindrance, or on his
trial if it happens before the expiration of either of those periods.
CSLC, C. 10, s 2.

See note to see. 120,

123 Seditious offences defined.—No one shall be
deemed te have a seditious intention only because he intends in
good faith—

(a.) to shew that His Majesty has been misled or mistaken
in his measures; or

(b.) to point out errors or defects in the government or con-
stitution of the United Kingdom, or of any part of it, or of
Canada, or any province thereof, or in either House of Parlia-
ment of the United Kingdom or of Canada, orin any legislature,
or in the administration of justice; or to excite His Majesty’s
subjects to attempt to procure, by lawful means, the alteration
of any matter in the state; or

(2.) to point out, in order to their removal, matters which
are producing or have a tendency to produce feelings of hatred
and ill-will between different classes of His Ma_]estys subjecta.

2. Seditious words are words expressive of a seditious
intention.

8. A seditious libel is a libel expressive of 8 seditious
intention.

4. ‘A seditious conspiracy is an agreement between two or
more persons to carry into execution a seditious intention,

Saa sec, 124,
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124. Punishment of seditious offences.—Every one
is guilty of an indictable offence and liable to two years™
imprisonment who speaks any seditious words or publishes any
seditious libels or is a party to any seditious eonspiracy.

Seditious words.]—This expression here meuns words expressive of a
geditious intention, see. 123 (2), Where the words are spoken at n meeting,
those who do anything, as by expressions of approval, to help the speaker
to produge upon the hearers the natural effeet of the words spoken. are
guilty of uttering seditious words just as if they spoke fthem themselves,
R. v. Burns, 16 Cox C.C. 335; buf a person merely standing by when they
are utkered, and himseli saying nothing, does not thereby make himeelf

. guilty of the uttering. Ibid.

Seditious libel,]—A seditious libel is defined by the preceding section,
123 (3), as being ‘* a libel axpressive of a seditious intention.’? A sediticus
libel may be evidenced by o woodeut or engraving, R.v. Sullivan, 11 Cox
C.C. 44,51, Publication must be proved, but if the manuseript of it be
proved to be in the handwriting of the sceused, and it be also proved to
have been printed and published, sueh is evidence to go to the jury that the .
publieation wag by the aceuzed, although there is no express evidence that
he authorized the primting or publishing. R. v, Beare, 1 Ld. Raym. 414;
R. v. Lovett, 8 C. & P. 462.

It is not necessary to prove the falsity of a seditious libel. R. v. Duffy,
2 Cox C.C. 45; Ex parte (’Brien, 15 Cox C.C. 180. Sec. 634 of the Code
whieh allows a ples of the truth of the libel and of its publieation in the
publi¢ intersst ir limited to defamatory libels, and no such rule applies to
seditious libels, But after verdiet, the defendant has been allowed to
prove in mitigation of sentence that he had published the libel through
having himself read it in 5 newspsper in which it had previously appesred.
R. v. Burdett, 4 B. & Ald. 95.

Seditious conspiracy. |—1If severs]l persons form a common intention to
prosecute any unlawful purpose and to assist each other therein, each of
them is & party to every offence eommitted by any one of them in the pro-
secution of such common purpose, the eommission of which offence was or
ought to have been known to be a probeble eonsequence of the prosecution
of such common purpose, fHee. 61 {2},

125. Libels on foreign sovereigns.—Every one is
guilty of an indictible offence and liable to one year’s imprison-
ment who, without lawful justification, publishes any libel
tending to degrade, revile or expose to hatred and eontempt in
the estimation of the people of any foreign state, any prince or
person exercising sovereign authority over any such state.

126, Spreading false news damaging to a public
interest.—-Every one is guilty of an indictable offence and
liable to one year's imprisonment who wilfully and knowingly
publishes any false news or tale whereby injury or mischief is
or is likely to be oceasioned to any public interest.

The ancient statute, 3 Ed. I, ch. 34, enacted as follows:—'‘ Forasmueh
u8 there have been oftentimes found in the country devisers of tales

whereby diseord, or cecasion of diseord, hath many times ariser between
the King and his people, or great men of the realm, for the damsage that
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hath and may thereof ensue it iz ecommanded, that, from henceforth, none
be so hardy to tell or publish any false news or tales, whereby diseord or
oeeaslon of discord or slander may grow between the King and his people,
or the great men of the realm; and he that doth so shall be taken and kept
in prison until he hath brought him into the conrt which was the first author
of the tale,”’

This statute proceeds on the ides, that, by the common lew, as well
understood at the time, and enforced by the courts, the author of the tale
was punishable by indictment—as undoubtedly was the propagator of italso—
and the statute merely provided a means by which he ghould be effectually
diseovered and brought to justice. RBishop on Criminal Law, 5th od. (1872),
para. 4738,

* In 1778 Alexander Scott was indicted at the Old Bailey ‘* for that he on

the 23rd of April last, unlawfully, wickedly, and malieiously did publish
false news, whereby diseord, or occasion of diseord, might grow between
our lord the King and his pecpls, or the great men of the realm, by
publishing a cerfain printed paper, eontaining such false news: which said
prinfed paper is of the tenor following:—‘In purguance of His Majesty’s
order in council t¢ me directed, these are to give publie notice, that war
with France will be proelaimed on Friday nexi, ete., ste.”!* The defen-
dant was a bill sticker; and it appearing on the trial that he had been
impesed upon, and indueed to stick up the hills containing the false matter
believing it to be true whereas it was a forgery, he was acquitted. There
does not seem t¢ have been any doubt that the set with which he was
charged wag indietabla, Seott’s Case, 5 New Newgate Calender 284,
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PART VIIIL

PIRACY,

SECT.

127. Piracy by the law of nations.
128, Piratical acts.

129. Piracy with viclence.

130. Not fighting pirates.

12%. Piracy by the law of nations.—Every one is
guilty of an indictable offence who does any act which amounts
to piracy by the law of nations, and is liable to the following
punishment —

{a.) To death, if in eommitting or attempting to commit
such crime the offender murders, attempts to murder or wounds
any person, or does any act by which the life of any person is
Tlikely to be endangered ; '

(b)) To imprisonment for life in all other cases.

Diracy i common law.]—The offence of pirscy st coramon law is nothing
morg thau robbery upon the high seas; but by siatutes passed at various
times and still in feree many artifieinl offences have heen orented which are
to be deemed to amount to piracy. Roseoe Cr. Evid., 111b ed., 817

Slgue trading.]—By the Imperial Statute, 5 Geo. IV,, ¢h, 113, sees, Dand
10, the earrying away, conveying, or removing of any person upon the high
sens for the purpose of his being imported or brought into any place ae &
slave, or being sold or dealt with as such or the embarking or receiving on
board any person for such purpose, is declaredto be piraey. The provisions
of that statnte apply not only to sets done by British snbjects in lurther-
ance of the slave trade in England and the British colonies but to rete done
by them outeide of the Britizsh dominions. R. v. Znineta, I . & K. 215.

Evidenee. |—The subjeet of u friendly foreign power may ba punished for
piraey eommifted upon British property. Roscoe Cr. Evid., 11th ed., 820,

‘Where several seamen on board a ship seized the ecaptain and after put-
ting him sshora carvied away the ship and subsequently commitied several
piraeies, it was held that the seizure of the captain snd of the ship was an
act of piracy. R.v. May, 2 East P.C. 796.

And where eertain pilots had in collusion with the master of a vessel eut
away 5 cable for the purpose of defrauding the uuderwriters for the benefit
of the cowners, it was held that they were rightly convicted of piratically
ptealing the eable. R. v. Curling, Russ, & Ry, 1231,

But where the master of a vessel with goods on board ran the goods
ashore and burned the ship with intent to defrand the owners and insurers,
it was held that, ne the aceused held the goods under a special trust, he
could not, before that trust was ended, ba gailty of piraey by eonverting
them to his own unse. R, v.Mason, 2 Esst P.C. 796,
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128. Piratical acts.—Every one is guilty of an indiet-
able offence and liable to imprisonment for life who, within
Canada, dees any of the following piratical aets, or who, having
done any of the following piratical acts, comes or is brought
within Canada without having been tried therefor :—

(a.) Being a British subject, on the sea, or in any place
within the jurisdietion of the Admiralty of England, under
colour of any commission from any foreign prince or state,
whether such prince or state is at war with His Majesty or not,
or under pretence of authority from any person whomsoever
commits any act of hostility or robbery against other British
subjects, or during any war i8 in any way adherent to or gives
aid to His Majesty’s enemies ;

(b.) Whether a British subject or not, on the sea or in any
place within the jurisdiction of the Admiralty of England, enters
into any British ship, and throws overboard, or destroys, any
part of the goods belonging to such ship, or laden on board the
same ;

(¢.) Being on board any British ship on the sea or in any
place within the jurisdiction of the Admiralty of England—

(1) turns enemy or rebel, and piratically runs away with
the ship, or any boat, ordnance, ammunition or goods ;

(ii.) yields them up voluntarily to any pirate ;

(iii.) brings any seducing message from any pirate,
enemy or rebel ;

(iv.) eounsels or procures any persons to yield up or run
away with any ship, goods or merchandise, or to turn pirate
or to go over to pirates;

(v.) lays violent hands on the commander of any such
ship in order to prevent him from fighting in defence of his
ship and goods:

(vi.) confines the master or commander of any such ship ;

(vii.) makes or endeavours to make a revolt in the ship;
or

(d.) Being a British subject in any part of the world, or
(whether a British subject or not) being in any part of His
Majesty’s dominions or on board a British ship, knowingly—

(i.) furnishes any pirate with any ammunition or stores
of any kind ;

(ii.) fits out any ship or vessel with a design to trade
with or supply or correspond with any pirate ;

(iii.) conspires or corresponds with any pirate.
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By see. 542'it is enacted that proceedings tor the frial and punishment
of B person who ig not & subject of His Majesty, and who is charged with
any offence committed within the jurigdiction of the Admiralty of England
shall not be instifuted in any eourt in Canada except with the leave of the
Governor-General and on his certificate thut it is expedient that sueh pro-
ceadings should be instituted.

In a recent Novs Hcotia case, B. v. Heckman (1902}, not yet reported,
it was held that a eharge against a seaman vot & Britishsubject on g British
ship for ineciting s revolt upon the ship while on the high seas eannot, if
taken only under Code see. 123, be made without the consent of the
Governor-General, under sec. 542, obiained prior te the laying of the
information. Mr. Justiece Ritehie held further that if the proceedings for
the offense are taken under the Merchant Shipping Aet 1884 (Imp.), s. 686,
the eonsent of tha Governor-General is not regoired snd Code see, 542 would
not apply. But a different view was faken by Mr. Justice Weatherbe who
held that ree. 542 applies to the procedure in Canadian Courts in respect of
offencez committed within the Admirelty jurisdietion whether the proceed-
ings sre taken under the Criminal Code or the Imperial Merchant Shipping
Act or the Admiralty Offence Aet, 1849 (Imp.).

129, Piracy with violence,—Every one is guilty of an
-indictable offence and liable to suffer death who, In committing
or attempting to commit any piratical act, assaults with intent
to murder, or wounds, any person, or does any aet likely to
. endanger the life of any person.

Bee note to preceding section.

130. Failure to fight pirates.—Every one is guilty of
an indiectable offence and liable to six months’ imprisonment,
and to forfeit to the owner of the ship all wages then due to
him, who, being a master, officer or seaman of any merchant
ship which carvies guns and arms, does not, when attacked by
any pirate, fight and endeavour {o defend himself and his vessel
from being taken by such pirate, or who discourages others
from defending the ship, if by reason thereof the ship falls into
the hands of such pirate.



TITLE IIL

OFFENCES AGAINST THE ADMINISTRATION OF
. LAW AND JUSTICE.

PART 1X.

CORRUPTION AND DISOBEDIENCE.

SECT.

131. Judicial corruption.

13%. Corruption of officers employed im prosecuting
offenders.

133, Frauds wpon the government.

134. Other comsequences of conviction for any such offence.

135, Breach of trust by public officer.

136, Corrupt practices in municipal affoirs.

187, Selling office, appointment, ete.

138, Disobedience to o statufe.

139. Disobedience to ovders of court.

140, Neglect of peuace officer to suppress PEoT.

141. Neglect to aid peaee officer in suppressing viof.

142, Neglect to aid peace officer in arresting offenders.

143, Misconduct of officers intrusted with execution of writs.

144, Obstructing public or peace officer in the execution of
his duty.

131. Judicial corruption.—Every one js guilty of an
indictable offence and liable to fourteen years’ imprisonment
who—

() holding any judicial office, or being a member of Parlia-
ment or of a legislature, corruptly accepts or obtains, or agrees
to accept, or attempts to obtain for himself or any other person,
any money or valuable consideration, office, place, or employ-
ment on account of anything already done or omitted, or to be
afterwards done or omitted, by him in his judicial eapacity, or
in his capacity as such member; or

(b.} corruptly gives or offers to any such person or to any
other person, any such bribe as aforesaid on account of any
such act or omission,

Na one holding any judieial office shall be proseented [or the offence of
judieial eorruption, as defined in this seetion, without the leave of the
Attorney-Cenersl of Canada. Sec, 544,
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132. Corruption of prosecuting officers.—Every one
is guilty of an indictible offence and liable to fourteen years’
imprisonment. who—

(@) being a justice of the peace, peace officer, or publie
officer, employed in any capacity for the prosecution or detee-
tion or punishment of offenders, corruptly accepts or obtains, or
agrees to accept or attempts to obtain for himself, or for any
other person, any meney or valuable consideration, office, place
or employment, with the intent to interfere corruptly with the
due administration of justice, or to procure or facilitate the
commisgion of any crime, or to protect from detection or punish-
ment any person having committed or intending to commit any
crime ; or

(b.) corruptly gives or offers to any such officer as aforesaid
any such bribe as aforesaid with any such intent.

Peace officer. ] —The expression ‘‘peace officer’’ imeludes a mayor,
warden, reeve, sheriff, deputy sheriff, sheriff's officer, and justice of the
peace, and also the warden, keeper or guard of a penitentiary and the
gaoler or keeper of any prison, end any pelice officer, police consiable,
bailiff, conetable or other person employed for the preservation and main-
tenance of the public peace, or for the gerviee or execution of eivil procese.
See. 3 (s}.

Public officer.]—The. expression *‘ public offieer’’ includes any inland
revenue or eustoms officer, officer of the army, navy, marine, militia, Korth-
West mounted police, or other officer engaged in enforeing the laws relating
to the revenue, eustoms, trade or uavigation of Canada. Bee, 132 (w).

{ A mendment of 1893).

133. Frauds upon the Government.—Every one is
guilty of an indictable offence and liable to a fine of not less
than one hundred dollars, and not excceding one thousand
dollars, and to imprigonment for a term not exceeding one year
and not less than one month, and in default of payment of such
fine to imprisonment for a further time not exceeding six months
who—

(a.) makes any offer, proposal, gift, loan or promise, or who
givea or offers any compensation or consideration, directly or
indireetly, to any official or person in the employment of the
Government, or to any member of his family, or to any person
under his eontrol, or for his benefit, with intent to obtain the
assistance or influence of such official or person to promote
either the procuring of any contract with the Government, for
the performance of any work, the doing of any thing, or the
furnishing of any goods, effects, food or materials, the execution
of any such contract, or the payment of the price, or considera-



94 [§133] CriMINAL CODE.

tion stipulated therein, or any part thereof, or of any aid or
subsidy, payable in respect thereof; or
{b.) being an official or person in the employment of the
Government, directly or indirectly, accepts or agrees to accept,
or allows {o be aecepted by any person under his control, or for
his benefit, any such offer, proposal, gift, loan, promise, com-
pensation or consideration ; or
(¢.) in the cage of tenders being called for by or on hehalf
of the Government, for the performance of any work, the doing
of any thing, or the furnishing of any goods, effects, food or
materials, directly or indireetly, by himself or by the ageney of
any other person on his behalf, with intent to obtain the con-
tract therefor, either for himself or for any other person
proposes to make, or makes, any gift, lean, offer or promise, or
offers or gives any eonsideration or compensation whatsoever to
any person tendering for such work or other service, or to any
member of his family, or other person for his benefit, to induce
such person to withdraw his tender for sueh work or other
‘service, or to compensate or reward him for having withdrawn
such tender; or
(d.) in case of so tendering, accepts or receives, directly or
~ indirectly, or permits, or allows to be accepted or received by
any member of his family, or by any other person under his
control, or for his benefit, any such gift, loan, offer, promise,
consideration or compensation, as a eonsideration or reward for
withdrawing or for having withdrawn such tender ; or
(e.) being an official or employee of the Government,
receives, directly or indirectly, whether personally, or by or
through any member of his famnily, or person under his control,
or for his benefit, any gift, loan, promise, compensation or
consideration whatsoever, either in money or otherwise, from
any person whomsoever, for assisting or favouring any individ-
ual in the transaction of any business whatsoever with the
" CGovernment, or who gives or offers any such gift, loan, promise,
compensation or consideration; or
(f.) by reason of, or under the pretense of, possessing
influence with the Government, or with any Minister or official
thereof, demands, exacts or receives from any person, any com-
pensation, fee or reward, for procuring from the Government the
payment of any claim, or of any portion thereof, or for procur-
ing or furthering the appointment of himself, or of any other
person, to any office, place or employment, or for procuring or
furthering the obtaining for himselt or any other person, of any
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grant, lease or other benefit from the Government; or offers,
promises or pays to such person, under the eircumstances and
for the causes aforesaid, or any of them, any such compensation,
fee or reward; or

(9.) having dealings of any kind with the Government
through any department thereof, pays any commission or
reward, or within one year before or after such dealings, with-
out the express permission in writing of the head of the depart-
ment with which such dealings have been had, the proof of which
permission shall lie upon him, makes any giff, loan, or promise
of any money, matter or thing, to any employee or official of
the (overnment, or to any member of the family of such
employee or official, or to any person under his control, or for
his benefit; or o

(h.) being an -employee or official of the Government,
demands, exacts or receives, from such person, directly or
indireetly, by himself, or by or through any other person for
his benefit, or permits or allows any member of his family, or
any person under his control, to accept or receive—

(i.) any such commission or reward ; or

(ii.) within the ssid period of one year, without the
express permission in writing of the head of the department
with which such dealings have heen had, the proof of which
permission shall lie upon him, aceepts or receives any such
gift, loan or promise : or

(4.) having any contract with the Government for the per-
formance of any work, the doing of anything, or the furnishing
of any goods, effects, food or materials, and having or expecting
to have any elaim or demand againat the Government by reason
of such contract, sither directly or indirectly, by himself or by
any person on his behalf, subseribes, furnishes or gives, or
promises to subseribe, furnish or give, any money or other
valnable consideration for the purpose of promoting the election
of any candidate, or of any number, class or party of ecandidates
to a legislature or to Parliament, or with the intent in any way
of influencing or affecting the result of a provincial or Dominion
election. :

2. If the value of the amount or thing paid, offered, given,
loaned, promised, received or subscribed, as the case may be,
execeeds one thousand dollars, the offender under this section is
liable to any fine not exceeding such value.



96 [§ 134] CrimIvaL CoDE.

3. The words “ the Government ” in this section include the
Government of Canada and the Government of any province of
Canada, as well as His Majesty in the right of Canada or of
any provinee thereof.

No prosecation for this offence shsall be commenced after the expiraiion
of two years from its commission. Bee. 551 ().

Misbehaviour in office j8 an indietable offence at common law and it is
not essential that pecuniary damage should have resulted to the public by
reason of such irregulur conduet, nor that the defendant should have acted
from corrupt motives. K. v. John R. Avnoldi {189%), 23 O.K. 201. A man
aceepting an office of trust coneerning the publie, especially if attended
with profit, is answerable eriminally to the King for misbehaviour in his
office. R. v. Bombridge, 22 8. Tr. 1; 3 Dong. 327. And where there is
a breach of trust, frand or imposition in a matter coneerning the publie,
though as between individuale it would only be actionabie, yel s between
the King and the subjeet it is indietable. 1bid,

134. Disability on convietion for such offence.—
Every person convicted of an offence under the next preceding
section shall be incapable of contracting with the Government,
or of holding any contract or office with, from, or under it, or
of receiving any benefit under any such contract. R.8.C., c
173, ss. 22 and 23.

133. Breach of trust by public officer.—Every public
officer is guilty of an indictable offence and liable to five years’
imprisonment, who, in the discharge of the duties of his office,
commits any fraud or breach of trust affecting the public,
whether such fraud or breach of trust would have been criminal
or not if committed against a private person.

On the trial of an indietment charging s mwisdemenncur sagainst the
Prineipal Registrar of Deeds of a County and his deputy jointly for mis-
feamanee in not recording deeds in their due order, it was objected that they
eould not be indieted together in one indictment, and legally eonvieted af
one and the same time; but it was held by the Full Court cn the points
reserved, that thongh the priucipal might perhaps not be indietable for the
wrongful aet of hiz deputy commitfed in his absence and without his

" knowledge or eansent, it is a different thing when he is present snd know-
ing and eonsenting to the net; that in such a case both are wrong doers and
particeps eriminis, ]t wus also contended, in the same erze, that the depnty
registrar conld not be legally convicted so long as his prineipal legally held
the office; but it was held that the deputy was liable to be indicted not only
while the prineipal helds office, but even after the deputy himself has been
dismissed from his office, R. v, Benjamin (1853}, 4 U.C.C.P, 179.

136. Corrupt practices in municipal affairs.—Every
oms is guilty of an indictable offence and liable to a fine not
exceeding one thousand dollars and not less than one hundred
dollars, and to imprispnment for a term not exceeding two years
and not less than one month, and in default of payment of such
fine to imprisonment for a further term not exceeding six
months, who directly or indirectly,—
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(a.) makes any offer, proposal, gift, loan, promise or agree-
ment o pay or give any money or other material compen-
sation or consideration to any member of municipal council,
whether the same is to inure to his own advantage or to the
advantage of any other person, for the purpose of inducing such
member either to vote or to abstain from voting at any meeting
of the council of which he is & member or at any meeting of a
committee of such couneil, in favour of or against any measure,
motion, resolution or question submitted to such council or
committee; or

(b.) makes any offer, proposal, gift, loan, promise or agree-
ment to pay or give any money or other material compensation
or consideration to any member or to any officer of a, municipal
council for the purpose of inducing him to aid in procuring or
preventing the passing of any vote or the granting of any-
contract or advantage in favour of any person ; or

(¢.) makes any offer, proposal, gift, loan, promise or agree-
ment to pay or give any money or other material compensation
or consideration to any officer of a munieipal council for the
purpose of inducing him to perform or abstain from performing,
or toaid in procuring or preventing the performance of, any
official act; or .

(d.) being a member or officer of a municipal couneil,
accepts or consents to aceept any such offer, proposal, gift, loan,
promise, agreement, compensation or consideration as is in this
section before mentioned ; or in eonsideration thereof, votes or
abstains from voting in favour of or against any measure,
motion, resolution or question, or performs or abstains from
performing any offieial act ; or '

(e.) attempts by any threat, deceit, suppression of the truth
or other unlawful means to influence an ¥ member of a municipal
council in giving or withholding his vote in favour of or against
any measure, motion; resolution or question, or in not attending
any meeting of the munieipal council of which he is & meinber,
or of any committee thereof ; or

(/) attempts by any such means as in the next preceding
paragraph mentioned to influence any member or any officer of
& municipal council to aid in procuring or preventing the pass-

- ing of any vote or the granting of any contract or advantage
in favour of any person, or to perform or abstain from perform.-
ing, or to aid in procuring or preventing the performance of,
any official act. 52 V., e 42, q 2.

No prosecntion for an offence under this section shall be ecommenced
afler the expiration of two years from its commission. See. 551 (7).

7—CRIM, CODE.
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137. Selling public office or appointment.—Every
one is guilty of an indictable offence, who, directly or indirectly—

(.) sells or agrees to sell any appointment to or resignation
of any office, or any consent to any such appointment or
resignation, or receives, Or. agrees to receive, any reward or
profit from the sale thereof ; or

(b.) purchases or gives any reward or profit for the purchase
of any such appointment, resignation or consent, or agrees or
promises to do so. _ :

Every one who commits any such offence as aforesaid, in
addition to any other penalty thereby incurred forfeits any
right which he may have in the office and is disabled for life
from holding the same. -

9. Every one is guilty of an indictable offence who, direetly
or indirectly—

(a.) receives or agrees to receive any reward or profit for
any interest, request or negotiation about any office, or under
pretense of using any such interest, making any such request
or being eoncerned in any such negotiation ; or

(b.) gives or procures to be given any profit or reward, or
makes or procures to be made any agreement for the giving of -
any profit or reward, for any such interest, request or negotia-
tion-as aforesaid; or _

(¢.) solicits, recommends or negotiates in any manner as to
any appointment to or resignation of any office in expectation
of any reward or profit; or

(d.) keeps any office or place for transacting or negotiating
any business relating to vacancies in, or the sale or purchase of,
or appointment to or resigpation of offices.

The word * office ” in this section includes every office in the
gift of the Crown or of any officer appointed by the Crown, and
all eommissions, civil, naval and military, and all places or
employments in any public department or office whatever, and
all deputations to any such office and every participation in the
profits of any office or deputation,

No speeific punishment being provided for an offence inder this seeticn,
it falls within see. 951, which provides that ‘' every person convieted of an
indietable offence for which no iniprisenment is speeially provided shall he
liable to imprisonment for five years.”

138. Wilful disobedience to a statute.—Every one is
guilty of an indictable offence and liable to one year’'s imprison-
ment who, without lawful excuse, disobeys any Act of the
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Parliament of Canada or of any legislature in Canada by
wilfully doing any act which it forbids, or omitting to do any
act which it requires to be done, unless some penalty or other
mode of punishment is expressly provided by law.

_A wilful disobedience of the statute must be ghewn., Re E. J. Parke
{(1899], 8 Can. Cr, Cas. 122 {Ont,). .

139. Disobedience to orders of court,—Every one is
guilt of an indictable offence and liable to one year’s imprison-
ment who, without lawful excuse, disobeys any lawful order
other than for the payment of money made by any eourt of
Justice, or by any person or body of persons authorized by any
statute to make or give such order, unless some penalty is
imposed, or other mode of proceeding is expressly provided, by
law. :

140. Neglect of peace officer to suppress riot,—
Every one is guilty of an indictable offence and liable to two
years' imprisonment who, being a sheriff, deputy-sheriff, mayor,
or other head officer, justice of the peace, or other magistrate,
or other peace officer, of any county, city, town, or district,
having notice that there is a riot within his Jurisdietion, with-
- out reasonable excuse omits to do his duty in suppressing such
riot. '

141. Neglect to aid peace officer in suppressing
riot.—Every one is guilty of an indictable offence and lLiable to
one year's imprisonment who, having reasonable notice that he
is required to assist any sheriff, deputy-sheriff, mayor, or other
head officer, justice of the peace, magistrate, or peace officer in
suppressing any riot, without reasonable excuse omits so to do,

The proeedure governing the calling out of the militis in aid of the
eivil power is e¢ontained in the Militia Aet, R.8.C. 1886, ch. 41, sees. 34 to
36 inelusive, which are as follows:—

(84) The Active Militia, or any corps thereof, shall be liable to be ealled
ot for setive serviee with thelr armes and ammunition, in aid of the eivil
power in any ease in which a riot, disturbanece of the peace, or other
emergency requiring sueh serviee oeeurs, or is, in the opinion of the eivil
suthorities hereinafter meuntioned, anticipated as likely to oceur, end, in
either case, to be beyond the powers of the eivil authorities to suppress, or
to prevent or deal with, —whether such riot, distnrbanee or other emergeney .
oceurs, or is so anticipated within or without the munieipality in which such
corps is raised or organized:

3. The senior officer of the Aetive Militia present ai any loeality shall
eall out the same or sueh portion thereof as he considers necessary for the
purpose of preventing or suppressing any such actual ov anticipated riot or
disturbanee, or for the purpose of meeting or dealing with any such
emergency as aforesaid, when thereunto reguired in writing by the chair-
man or enstos of the Quarter Sessions of the Peace, or by any three justices
of the peace of whom the warden, mayor, or ather head of the munieipaijty
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or county in which such riot, disturbanee or other emergemcy oceurs or in
snticipated as aforesaid, may be one; and he shall obey such instruetions
as are lawfully given to him by any justice of the peace in regard to the
suppression. of any such sactual riot or disturbance, or in regard to the
antieipation of such rict, disturbance or other emergeucy, or to the suppres-
gion of the same, or to the aid to be given to the eivil power in case of any
gueh riot, disturbanes or other emergeney:

3. Every such requisition in writing, a8 aforesaid, shall express on the
face thereot the actunl oeceurrence of a riot, disturbance or emergency or the
snticipation thereo?, requiring sueh service of the Aective Militla in aid of
the ciril power for the suppression thereoi:

4, Every officer and man of such Active Militia, or any portion thereof,
shall, on every such oceaslon, obey the orders of his eommanding officer;
and the officers and men, when so called out, shall, without any further or
other appointment, and without taking any oath of offies, be special cop-
gtables, and shall be considered to act as such as long as they remain so
ealled out; but they shall act only as a military body, and shall be individu-
ally liable to obey the orders of thelr military commanding offlcer enly:

‘5. When the Active Militia, or any corps theveof, is so called out in aid
of the eivil power, the munieipality in whieh their gerviees are required
shall pay them, when so employed, the rates suthorized to be paid for actual
gorvice to officers and men, and one dollar per diem for each horse mctually
and necessarily used by them, together with an allewance of one doller to
each officer, fifty cents to each man per diem in lieu of subsistence, and
fifty cents per diem in lieu of forage for each horse,—and, in addition, shall
provide them with proper lodging, and with stabling for their horses; and
the snid pay and allowances for gsubristence and forage, a8 also the value of
lodging and stebling, unless furnished in kind by the munieipality, may be
recovered from it by the officer commanding the corps, in his own name,
and, when so recovered, shall be paid over to the persons entitled thereto:

6. Sueh pay and allowanees of the foree called out, together with the
reasonable cost of transport may, pending payment by the munieipality, be
advanced in the first instauce out of the Consolidated Revenne Fund of
Canada, by authority of the Governor in Council; but such advanee shall
not interfere with tha lisbility of the municipality, and the eommanding
officer shall at onea, in his own name, proceed against the. munieipality for
the recovery of such pay, allowances and eost of transport, and shall, on
receipt thereof, pay over the amount to His Majesty. 46Viet., eh. 11, sec.
27, part. :

{35) Whenever a munieipality within the limits of which a ratlway passes
whereon His Majesty’s mails are conveyed, has ineurred expenses by reason
of the Militia being so ealled out in aid of the civil power, for preventing or
repressing & riot or disturbance of the peaee beyond the power of the eivil
authorities to deal with, and not local or provineial in its origin, by which
riot or disturbanee of the peace the conveyance of such mails might be
obstrueted, the Gtovernor in Couneil may pay or reimburse out of any
moneys which are provided by Parliament for the purpase, such part as
geems just of the proper expenses ineurred by any mounicipality, by reason
of any pari of the Active Militia being so called out in aid of the eivil
power: :

2, An sceount of any such expenditure shall be 1aid before Parliatment
as soon as possible thereafter. 46 Viet., ch. 11, sec. 27, part.

{36) If it appears to the satisfaction of the Lieutenant-Governor of the
Provinee of Manitoba, that a riot, disturbance of the pesce or other emer-
gency, requiring the services of the Active Militia in aid of the eivil power,
hag oceurred in the North-West Territories or in the District of Keewatin,
or that sugh riot, disturbance or other smergency is anticipated aa likely to
oecur, and, in either case, to be beyond the powers of the civil authorities
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to suppress, or to prevent or deal with, the Lisutenant-Governor may, by a
writing, expressing on the fase thereof the metual ceenrrence of such riet,
disturbanee or emergeney, or the anticipation thereof, require the senier
officer of the Aetive Militia present in the Provinee of Manitoba to all out:
the same, or sush portion thereof as he considers necessary for the purpose
of preventing or suppressing any sueh actusl or antieipated riot or disturb-

. ance, or for the purpose of meeting and dealing with sny such emergency
as aforesaid:

2. Bueh officer shall comply with sueh requisition snd obey such instroe-
tions as are lawfully given him by the Lisutenant- Governor, or by such
justice of the peace as is designated for the duty by the Lientenant-Gov-
ernor, in regard to the suppression of uny such actual riot or disturbance or
in regard to the anticipation of such riot or disturbance or other emergency,
ot to the suppression of the same, or to the aid to be given io the eivil powers
in ease of any such riot, distarbance or other emergency :

3. Every officer and mau of sueh Active Militia, or any portion thereof,
shall, on every aneh oeeasion, obey the orders of his comanding offfeer:

4. The offlcers and men, when so oslled out, shall, without eny further
or other appointment, and without taking any oath of office, be special
constabled, and shall be eonsidered to aet as such so long ae they remain so
ealled ont; but they shall ast only as amilitary body, and shall be individu-
ally liable to obey the orders of their military commanding offeer only:
and they shall be paid, when so employed, the rates suthorized to be paid
for aetual serviee to officers and men, and one dollar per dey fof each horse
sctually and necesearily used by them, together with an allowance of one
dollar to each offfcer, and fifty cents to ench man per day, in lieu of subsig-
tence, und fifty eents per day in lien of forage for eackh horse:

5. Such pay and allowances and the reasongble cost of transport to and

~ from the place where the serviees of the force are required, may be paid out
of the Consolidated Revenue Fund of Canads, by authority of the Governor
in Couneil, 48 Viet., eh. 11, sec, 27, part.

It was an indictable misdemeanor at common lew to refuse to assiet a
peace officer in quelling a riot. R. v. Brown, C. & Mar. 314; K. v, Sher-
lock, L.R. 1 C.C.R, 20, 10 Cox C.C. 170.

142 Neglect to aid peace officer in arresting
offenders.—Every one is guilty of an indictable offence and
Liable to six months’ imprisonment who, having reasonable
notice that he is required to assist any sheriff, deputy-sheriff,
mayor or other head officer, justice of the peace, magistrate, or
peace officer, in the execution of his duty in arresting any
person, or in preserving the peace, without reasonable exctise
omits 8o to do.

143. Misconduct of officers intrusted with execu-
tion of process.-—Every one is guilty of an indictable offence
and liable to a fine and imprisonment, who, being a sheriff,
deputy-sheriff, coroner, elisor, bailiff, constable or other officer
intrusted with the execution of any writ, warrant or process,
willfully misconduets himself in the exeeutjon of the same, or
wilfully, and without the consent of the person in whose favour
the writ, warrant or process was issued, makes any false return
thereto. R.S.C,c. 1783, s. 29, :
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At common law.J—Every malfeasance or culpable non-feasance of an
officer of justice with relation to his office was a misdemenndr at common
law and punishable with fine or imprisonment, or both. 1 Russ. Cr., 6th
ed. 416, : .

Evidence.]—On a charge against a constable for negligently permitting
an eseape, the warrant of commitment may be proved either by its produe-
tion, or, after proving the serviee upon the accused of a notice to produce
it, by parol or other secondary evidence of its contents. It shomld them be
proved that the warrant was delivered to the defendant and that he was one
of the peace officors to whom it was addressed, and that the defendant had
the person mgainst whom the warrant was issmed in actual custody nnder it,
The eseape from eustody must then be proved, and the law thereupon pre- -
sumes the defendant’s negligence, I Hale 800.

But the presumption is rebuttable, and it is open o the defendant to
shew that the eseape was not dus to his negligence, that the person under
arrest resered himself by foree or was foreibly rescued by others and that
the defendant msade fresh pursuit after him for the purpose of recapluring
him. Archbeld Crim, Evid. (1800} D83. i

Punishment.] —Imprisonment five years {sec. 851), fine in the diseretion
of the Conrt (see, 934). .

144. Obstructing public or peace officer in the
execution of his duty.—Every one isguilty of an indietable
_offence and liable to ten years’ imprisonment who resists or
wilfully obstructs any public officer in the execution of his duty
or any person acting in aid of such officer.

2. Every one is guilty of an offence and liable on indict-
ment to two years’ imprisonment, and on summary conviction
before two justices of the peace to six months’ imprisonment
with hard labour, or to & fine of one hundred dollars, who
resists or wilfully obstructs—

(a.) any peace officer in the execution of his duty or any
peraon acting in aid of any such officer;

(b.) any person in the lawful execution. of any process
against any lands or goods or in making any lawful distress
or seizure. RB.S.C., c. 162, 5. 34,

The sceused can be tried snmmarily by s police magistrate under the
pummary eonvieiions clauses of the Code, or he ean be tried before a
magistrate as for an indiectable offence. It. v. Nelson {1901}, 8 B.C.R. 112,
{Drake, J.).

The provisions of this section as to summary convietion are not con-
trolled by Code sections 783 snd T86 as to ‘‘summary trial,”’ and the
charge may be summarily adjndicated upon by s magistrate without the
consent of the ascused. R. v. Nelson (1901}, 4 Can. Cr. Cas. 461, per
Drake, J. (B.C.}, but see contrs The Queen v, Crossen {1899}, B Can. Cr.
Cag. 153 {Man.}.

In Crossen’s ease the Appeal Court of Manitoba held thatthe accused when
charged before a ‘*magistrate,’’ as that term is defined by see, 782, could
only be tried under the ‘‘Summary Trials’’ clauses (Part LV.}, notwith-
standing the provisions of section 144. ¢
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Whera the process of an inferior court is void by reason of its eontaining
a direction to & peace officer to seize eertain goods at a place cutside of the
territorial jurisdietion of the court, such process is insufficient upon which
to bage o convietion for resisting the officer in it execution. R. v. Finlay
{1801}, 4 Can. Cr. Cas. 539 (Mamn.).

Where s bailif obtained possession of goods under a writ of replevin,
but at the request of the party in whose possession they were geized they
* were given by the bailiff into the possession of a third party, the latter
giving the bailiff an undertaking or agreement to deliver him the goods on
demand, it was held that in attempting to retake the goodsin the poesession
of the third party the bailif was mot acting in the execution of any
‘' process,”’ but merely upon the undertaking. R. v.Carley, 18 C.L.T. 26.
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PART X.

MISLEADING JUSTICE.

SECT.

145. Perjury defined.

146. Punishment of perjury.

147. False oaths.

148. False statement, wilful omission i affidavii, eic.

149. Maling false affidavit out of provinee in which it is
used.

150. Fualse statements.

151. Fabricating evidence.

152. Conspiring to bring folse accusations.

153. Administering oaths without authority.

154. Corrupting juries and witnesses.

165. Compounding penal actions.

156. Covruptly taking « reward for helping to vecover
stolen property without using diligence fo brimg
offender to trial. '

157, Unlawfully advertising a reward for veturn of stolen
property. '

158. Signing false declaration vespecting execution of judg-
ment of death.

145. Perjury defined.—Perjury is an assertion as toa .
matter of fact, opinion, belief or knowledge, made by a witness
in a judicial proceeding as part of his evidence, upon oath or
affirmation, whether such evidence is given in open court, or by
affidavit or otherwise, and whether such evidence iz material or
not, such assertion being known to such witness to be false, and

" being intended by him to mislead the court, jury, or person
holding the proceeding. Evidence in this section includes
evidence given on the voir dire and evidence given before a
grand jury.

2. Every person is a witness within the meaning of this
section who actually gives his evidence, whether he was com-
petent to be a witness or not, and whether his evidence was
admissible or not.

3. Every proceeding is judieial within the meaning of this
section which is held in or under the authority of any court of
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justice, or before a grand jury, or before either the Senate or
‘House of Commons of Canada, or any committee of' either the
Senate or House of Commons, or before any Legislative Council,
Legislative Assembly or House of Assembly or any committee
thereof, empowered by law to administer an oath, or before any
justice of the peace, or any arbitrator or umpire, or any person
or body of persons authorized by law or by any statute in force
for the time being to make an inquiry and take evidence
therein upon oath, or before any legal tribunal by which any
legal right or liability can be established, or before any person
acting as a court, justice or tribunal, having power to hold such
judicial proceeding, whether duly econstituted or mnot, and
whether the proceeding was duly instituted or not before such
court or person so a8 to authorize it or him to hold the pro-
ceeding, and although such proceeding was held in a wrong
place or was otherwise invalid.

4. Subornation of perjury is counselling or procuring a
person to commit any perjury which is actually committed.

By statute 32-33 Viet. (Can.), ¢h. 23, sec. 7, sll evidence and proof
whatsoever, whether given orally or by affidavit, ete., was deoclared to be
material with respeet to the liability for wilful and corrupt perjury, and
shat s)action was ineorporated in the Perjury Aet (R.B.C. 1888, ch. 154,
see, 5),

Perjury.]—Under the Code, the giving of false evidence eonstitutes
perjury, whether such evidence is material or not, if the false assertion
were ‘known to such witness to be false, and intended by the witness to
mislead the eourt, jury, or person holding the proceeding,

A false statement, made in a statutory deelaration administered under
the ** Canada Evidence Aet, 1893,’’ may be the subjeet of a charge skin to
perjary under Code sec. 147, for the object of the Evidence Aot (see. 26),
was to provide a means by which certain statements not suthorized to be
made on oath could be verified.

At common {qw.}-—It has always been an offence at common law fora
witness upon oath in a judicial proceeding, before a court of competent
Jurisdietion, to give evidence material to the issus, which he believes to he
false. The common law, however, stopped there and took no notice of
falss stntements, whether made upon oath or not, made under other con-
ditions. The perjury had alsoto be ina judicial proceeding before a competont
tribunal. R. v. Townsend, 10 Cox C.C. 356; R. v. Row {1864), 14 U.C.C.P.
307. And it was therefore formerly the law that falze evidence given upon an
examination in the absence of the anthority competent to hold such
examination was not perjury. R. v. Lloyd, L.R. 1% Q.B.D. 213; R. v.
Gibgon, T Revue Legale {Jue.} 573,

The witness must also have been a competeni one. R. v. Baker, [1895] -
1 Q.B. 797; R. v, Clegg, 19 Eng, L.T. 47,

Known o be falze.]—The false oath must be taken deliberately and
intentionally, for if done from inadvertence or misteke it cannot gmount to
voluntary and corrupt perjury.’ 1 Hawk. oh. 69, sec. 2, Where perjury is
assigned on an affidsvit, the part on which the perjury is assigned may be
explained by reference to the remainder of the affidavit. 1 8id. 418,
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The evidenee of the false statement must be elear and presise and not
ambiguous. R.v.Bird, 17 Cox C.C. 387,

Intended to mislead.]—Although an *' intent to mislead '’ is an essential
ingredient of the offence, a charge which does not specifieally allege such
intent mam be safficient if it gives to the accused notiee that he is charged
with having *‘falsely, wilfully and ecorruptly’ sworn to, or rolemnly
declared a statement to the effeet and in the words set forth. K. v. Skelton
{1898}, 4 Can, Cr. Cas. 467; 2 N.W.T. Rep. 210, 215; R. v. Dewar, 2
N.W.T. Rep, 194; Cr. Code, see. 611 (3). :

Contradictory evidence.]—If the evidence addueed in proof of the crime
of perjury consist of two opposing statements of the prisoner and nothing
more, ke cannot be eonvieted: tor if only one was delivered under oath, it
must be presumed, from the solemnity of the sanetion, that that declaration
was the truth, and the other an error or & falsekood, though ihe latter being
inconsistent with what he has sworn may form important evidence, with
ather eircumstances, agaiust him, 1 Greenlesf on Evidence, 259. And if
both the contradietory statements were delivered under oath, there is still
nothing to shew ‘which of them is false, where no other evidence of the
falgity is given.

If a pergon gwears one thing at one time, and another at another, he
eaunnot be convieted where it is not possible to tell which is the true snd
which is the false, R. v.dJackson, I Lewin C.C, 270. Nor is it & necessary
consequenee that & person has committed perjury when he has sworn on
both ocsasions to eonflieting statements, for there are c¢ases in whieh a
person might very honestly and eonseientiously swear to a parficular faet
from the best of his recolleetion and belief, and from other eireumstances
at & subsequent fime be convinced {hat he was wrong, and swear to the
reverse, without meaning to swear falsely either time. Ibid., per Holroyd, J.

Joint afidavit.]—A joint aMdavit made by the defendant and one D.
gtated: ‘' Each for himself maketh oath and saith that he this deponent is
not aware of any adverse elaim to or occupation of said lot.”” The defendant
having been convieted of perjury on this latfer allegation, it was held that
there wag neither ambiguity or doubt in what each defendant said, but that
each in substance stated that he was not aware of any adverse claim to or
oceupation of said lot. R. v. Atkimson (1866), 17 U.C.C.P, 285. And it
has been held that a statutory declaration made jointly by several persons
that they know certain alleged fscts is to be construed ae a statement by
each of them severally that he knows the matters alleged. R. v.Bkelton
(1888}, 4 Can. Cr. Cas. 467 (N.W.T.).

146. Punishment of perjury.—Every cne is guilty of
an indictable offence and liable to fourteen years’ imprisonment
who commits perjury or subornation of perjury.

2. If the erime is committed in order to procure the
conviction of a person for any erime punishable by death, or
imprisonment for seven years or more, the punishment may be
imprisonment for life. R.8.C, c. 154, s. 1.

Form FF.—(d.) “A. committed perjury with
intent to procure the conviction of B. for an
offence punishable with penal servitude, namely
robbery, by swearing on the trial of B. for the
robbery of C. at the Court of Quarter Sessions
for the county of Carleton, held at Ottawa, on
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the day of 1879 ; first, that he, A, saw
B. at Ottawa on the day of ; secondly,
that B. asked A. to lend B. money on a wate
belonging to C.; thirdly, ete.” -

(¢.) “The said A. committed perjury on the
trial of B. at a Court of Quarter Sessions held at
Ottawa, on - , for an assault alleged to have
been committed by the said B. on C. at Ottawa,
on the day of , by swearing to the
effect that the said B. could not have been at
Ottawa, at the time of the alleged assaul$, inas-
much as the said A. had seen him at that time in
Kingston.”

Trial by Police Mapistrate. J—A police magistrate in Ontario has jurisdie-
tion with the comsent of the mecused to try the offence of perjury. R.v.
Buros {(No. 2) (1901}, 4 Can. Cr. Cas. 330 {Ont.); and by sub-sec. (2} of
gec, 785, added by the amendment of 1900, police magistrates of cities and
incorporated towns in every other psrt of Canada have the like jurisdie-
tion.

Form of indictment.]—An indictment following the statutory form (F.F.}
will be sufficient if it charges that the aecused ‘' committed perjury’’ by
swearing that (speeifying the false oath), without ineluding & specifie
statement that it was so done knowing the same to be false, R, v. Bain
(1877), Rameay’s Cases (Que.) 192; R.v.Bownes, Ramsay’s Cases (Que.)
192, . .

Where 8 prosecufor has been bound by recognizance to prosecute and
give evidence against a person charged with perjury in the evidence given
by him on the trial of a eertain suit, and the grand jury have found an
indictment sgainst the defendant, the eourt will not quash the indictment
because there is a varianee in the speeifle charge of perjury contained in
the information and that contained in the indictment, provided the
indietment sets forth the substantial eharge eontained in the information.
R. v. Broad (1864}, 14 U.C.C.P, 168; and see¢ sec. 611.

A count charging tho aceused with having commiited perjury at an
inquest before a ceroner is not invalid by reason of the fact that the
tribuns) was s coroner and a jury, Code see, 611; R. v. Thompson {18906},
4 Can. Or. Cas. 265 (N.W.T.).

The Perjury Act.]—8ee, 4 of the Act respecting perjury (R.5.C. oh. 154)
atill remains in fores (Code see. §83): It is as follows:——({4} Any judge
of any court of record, or any eommissioner before shom any inquiry or
trial is held, and which he is by law required or authorized to hold, may. if
it appears to him that any person has been guilty of wilful and corrupt per-
jury in any evidence given, or in any affidevit, afirmation, deelaration,
deposition, examination, answer or other proceeding made or taken before
kim, direct such person to be prosecuted or such perjury, if there appears
to suck judge or eowmissioner a reasonable cause for such prosecution, and
may commit such person so direeted to be proseeuted until the next term, git-
tings or session of any court having power to try for perjury, inthe jurisdiction
within whish. sueh perjury was committed, or permit sueh person to enter
jnto a recognizance, with one or more sufficient aureties, eonditioned for the
appearance of such person at such next term, siitings or sesgion, and that he
will then surrender and take his trial and not depart the eourt without
leave, and may require any person, such judge or commissioner thinks fit,
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to enter into & recoguizance conditioned to prosecute or give evidence
against such person so directed to be prosecuted as aforesaid,

Evidence.]—-D. being eharged with perjury, in the assignments of per-
Jury and in the negative averments sertain feots sworn to by D. in angswer-
ing to faits et articles on the contestation of a saisie Arret or atiachment
were distinetly negatived, in the terms in which they were made. It was
held that under the general terms of the negstive averments it was ¢om.
petent for the prosecution to prove special facts to establish the falsity of
the answers given by D, in his answers on faits et articles, and the eonvio-
tion could not be set aside becanse of the admission of such proof. Downie
v. R. (1888}, 15 Can. 5.C.R. 358,

In a prosecution for perjury where it appears that the false oath was
taken before a justice receiving the complaint of an offence committed
within hia jerisdiection, and aeting in the matter within his juriedietion, it is
unnecassary to offer further evidence that he had authority to administer
an oath. R. v. Calisghan (1860), 10 U.C.Q.B, 364,

Corraboi'at-&on.}—As to the eorroboration required, see sec. 684.

Proof of judicial proceedings.]—Evidence of any preceeding or record
whatsoever of, in, or before any sourt or before any justice of the peace or
any eoroner in any provinee of Canada, may be made by an exemplification
or certified eopy thereof, purporting to be under the seal of sueh ecurt, or
under the band or seal of such justice or corouer, as the ease way be,
without any proof of tha authenticity of such seal or of the signature of
guch justice or eoroner, or other proof whatever; and if apy such court,
justice or coroner, has no =eal, or so certifies, then by & copy purporting to
ba certified under the signature of s judge or presiding magistrate of sueh
eourt or of such justice or eoroner, without any proof of the authenticity of
such signature or other proof whatsoever. Can. Evid. Act, sec. 10 subjeet
‘howevar to the provision that the party intending to produce the same shall
before the triel give to the party against whom it is intended to be prodneed
reasonable notice of such intention. 'The ressonableness of the notice shall
be determined by the court or judge, but the notise shall not in &ny case be
less than ten days. Ibid., see. 19,

The provisions of the Canada Evidence Act are in addition to and not in
derogation of any powers of proving documents given by any existing
Bistute or existing af law. 1Ihid., sec. 20.

Bubjeet to the provisions made by federnl law the laws of evidenes im
foree in the province in which suech proceedings are teken, apply. Ibid.,
see, 21.

A witness present at the trial when the alleged perjury was eommitted
may be ealled to atate from reeollsetion the evidenca given by the mecused.
It wiil be sufficlent if the witness can state with certainty that what he
relates was all the evidence given by the acensed on the point regarding
which perjury is eharged and that the acoused said nothing to qualify it,
although he is unable to state in effect all the evidence which the noeused
then gave. R. v. Rowley, 1 Macd. C.C. 111; R. v. Munton, 3C. & P. 408;
R. v.Browne, 3 C. & P. 572,

Where perjury is assigned in respect of evidence given in a eriminal
proceeding, sll evidence whieh would have béen admissible on the trin}
thereof iz admissible on the trial for the perjury. R.¥. Harrison, 9 Cox C.C.
503.

Besides proving the whole of ‘what is set out in the indictment as having
been faisely sworn to, the prosecution should prove the evidence connected
with and neeessary for the explanation of the alleged fnlae evidenca. R. v.
Jones, Peake 51; R, v, Dowlin, Peake 237. But statements made by the
judge presiding when the mlleged perjury wag committed are not admissible.
R. v, Britton, 17 Cox C.C. 627.
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The judge’s notes are not admissible except to refresh the memory of
the judge if called as a witness. E. v, Child, 5 Cox C.0.197; R. v. Morgan,
6 Cox C.C. 107.

The eonvietion or judgment in the ease in which the false evidencs wan
given is not evidence on the perjury trial. R. v.Goodfellow, 0. & M, 569.
 Periwry in pending civil action.]—The court may properly postpone the
trial of an Indictment for perjury arising out of z ecivil action until that
action is determined, unless the eivil aetion has been stayed for the purpose
of first trying the perjury charge. K. v.Ingham, 14 Q.B. 396; R. v.
Ashburnt, 8 C. & P. 50; Peddell v. Rufter, 8 €. & P. 340,

Procuring Death by False Evidence.]—By see. 221 it is enacted. that pro-
curing hy fslse evidenee the convietion snd death of any person by the
sentence of the law shall not be deemed fo be homieidas.

1477. False oaths.—Every one is guilty of an indictable
offence and liable to seven years’ imprisonment who, being
required or authorized by law to make any statement on oath,
affirmation or solemn declaration, thereupon makes a gtatement
which would amount to perjury if made in & judicial proceeding.

Ou a charge under see. 147, of making a false statutory declaration, it is
not neeessary to allege in the indictment that the false statement war made
with intent to mislead. R. v.Skelton (1898}, 4 Can, Cr, Cas, 467 {N.W.T.).

A statutory declaration jointly made by several persong and stating the
matter declared in the following form, i.e.:—*' We know that, etc., is to bs
construed as b statement by each of the declarants severally, that he knowa
the matters alleged. Ibid.

The permission granted by the Canada Evidence Act to eertain officials
to ‘' receive?’ the solemn declarations of persons voluntarily making the
same in the statutory form ineludes an suthorization te the deelarant to
make the same, and constitutes him a person ‘‘ authorized by law to make
a solemn declaration.”” Ibid. '

148. False affidavits, etc.—Every one is guilty of per-
Jjury who—

(@.) having taken or made any oath, affirmation, solemn
declaration or affidavit where by any Act or law in force in
Canada, or in any province of Canada, it is required or permitted
that facts, matters or things be verified, or otherwise assured or
ascertained by or upon the oath, affirmation, declaration or affi-
davit of any person, wilfully and corruptly, upon such cath,
affirmation, deelaration or affidavit, deposes, swears to or makes
any false statement as to any such fact, matter or thing; or

(6.) knowingly, wilfully and corruptly, upon oath, affirma-
tion, or solemn declaration, affirms, declares, or deposes to the
truth of any statement for so verifying, assuring or ascertaining
any such fact, matter or thing, or purporting so to do, or know-
ingly, wilfully and corruptly takes, makes, signs or suhscribes
.any such affirmation, declaration or affidavit, as to any such fact,
matter or thing, — such statement, affidavit, affirmation or
declaration being untrue, in the whole or any part thereof.
RS.C,¢ 154,8 2.
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A person applying for a baliot at & Dominion election in the name of
another person entitled to vote may be convieted of perjury in taking the
oath of identity with that person, although the Elections Aet anthorizes the
administration of the oath of qualification to an ‘‘slector’ only, and that
term must be held to inelude, for the purposes of gdministering such oath
and prosecuting the personator, the person repressnting himseif at the polls
a8 an elector. R, v. Chamberlain, 10 Man, R. 261; Dominion Elections
Aet, 1000, 83-8¢4 Viet., eh, 12, see, 85.

149. Making false affidavit out of Province in
which it is used.—Every person who wilfully and corruptly
makes any false affidavit, affirmation or solemn declaration, out
of the provinee in which it is to be used but within Canada,
before any person authorized to take the same, for the purpose
- of being used in any province of Canada, is guilty of perjury in
like manner as if such false affidavit, affirmation or declaration
were made before a competent authority in the province in
which it is used or intended to be used. R.8.C, e, 154, s. 8.

150. False declaration to officer, ete,—Every one is
guilty of an indictable offence and liable to two years' imprison-
ment who, upon any oceasion on which he is permitted by law
to make any statement or declaration before any officer author-
ized by law to permit it to be made before him, or before any
- notary public to be certified by him as sueh notary, makes a
statement which wonld amount to perjury if made on oath in a
Jjudieial proceeding.

151. Fabricating evidence.—Every one is guilty of an
indictable offence and liable to seven years’ imprisonment who,
with intent to mislead any eourt of justice or person holding
any such judicial proceeding as aforesaid, fabricates evidence by
any means other than perjury or subornation of perjury.

The offence is complete if the evidencs iz fabricated with intent to
mislead a judicial tribunal even if the evidence iy not used. R.v. Vrecnes,
[18%1] 1 Q.B. 360; 17 Cox .C, 267; 60 L.J.M.C. 62,

Where an act has bezn proved and the gquestion is whether it was done
by & given party, the fabrication or suppression of evidenece is one of the
eirenmstanees of subsequent condoet, admissible o eonmeet the person
proeuring the same with the original transaetion. Phipson Evid. (1898) 117.

Inciting fo give false evidence.]—It is a common law misdembanor to
incite a witness to give particular evidence where the ineiter does not know
whether it be true or false. Ex parte Owverton, 2 Rose 257. This offence
differs from subornation in that it is not nesessary te prove that the
evidence was in faet given, or wag false to the knowledge of the witness.
Arehibold Cr. Evid. (1900}, 1019. And by Code sec. 62 every one who
eonugels or procures another to be a party to an offence is a party to every
offence which that other commits in ecnsequence of sueh counnselling or
procuring, and which the person counselling or proeuring knew, or ought
to have known, to he likely to be committed in consequence of sueh coun-
selling or procuring. (Sub-sec. 2).

Dissuading witness from giving evidencs. ]—Hoe see, 154,
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- 152. Conspiring to bring false accusations.—Every
one is guilty of an indictable offence who conspires to prosecute
any person for any alleged offence, knowing such person to be
innocent thereof, and shall be liable to the following punish-
ment :

() To imprisonment for fourteen years if such person
might, upon conviction for the alleged offence, be sentenced to
death or imprisonment for life;

(b.) To imprisonment for ten years if such person might,
upon conviction for the alleged offence, be sentenced to
imprisonment for any term less than life,

153. Administering oaths without authority.—
Every justice of the peace or other person who administers, or
causes or allows to be administered, or receives or causes
or allows to be received any oath or affirmation touching any
matter or thing whereof such justice or other person has not
jurisdiction or eognizance by some law in force at the time
being, or authorized or required by any such law, is guilty of
an indictable offence and liable to a fine not exceeding fifty
dollars, or to imprisonment for any term not exceeding three
- months.

2. Nothing herein contained shall be construed to extend to
any oath or affirmation before any justice in any matter or
thing touching the preservation of the peace, or the prosecution,
trial or punishment of any offence, or to any oath or affirmation
required or authorized by apy law of Canada, or by any law of
the province wherein such oath or affirmation is Teceived or
administered, or is to be used, or to any oath or affirmation,
which is required or authorized by the laws of any foreign
country to give validity toan instrument in writing or to evi-
dence designed or intended to be used in such foreign country.
R.8.C., e 141,81, :

By the Canada Evidence Aet, 1893, sec. 22, every court and judge, and
every person having, by law or consent of parties, authority to hear aud
receive evidence, shall have power to sdminister an ocath to every witness
who is legally called to give evidence before thut court, judge or person.
If a person called or desiring to give evidence, objeets on grounds of eon-

geientions serupler, to take an oath or is objected to as incompstent to take
an oath, snch person may make the following affirmetion:—

1 golemnly affirm that the evidence to be given by me shall be the
truth, the whote truth, and nothing but the truth.”

And upon the person making such solemn affirmation, his evidence shall
be taken and have the same effect as if taken under oath. Ibid.” Bee. 23,
And if & person required or desiring to make an affidavit or depositien in
& proceeding or on an oceasion whereon or touching s matier rezpecting
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which an oath is required or is lawful, whether on taking office or other-
wige, refuses or ie unwilling to be eworn, on grounds of conscientious
seruples, the court or judge, or other officer or person gualified to take
affidavits or depositions, shall permit such persen instead of being sworn,
to make his solem affirmation in the words following, viz.: 1, A.B., do
#olemnly affirm,’’ ate.; which solemn afirmation shall be of the same foree
and effect as if such person had taken an cath in the usual form, Ibid,
Be0, 24, :

The witness whose evidenee is admitted or who makes sueh affrmation
ig lirble to indietment and punishment for perjury in sll respeets as if he
had been sworn, {Sec. 24 (2)].

154. Corrupting juries and witnesses.—Every one is
guilty of an indictable offence and liable to two years' imprison-
ment who—

(a.) dissuades or attempts to dissuade any person by threats,
bribes or other corrupt means from giving evidence in any couse
-or matter, civil or criminal ; or . '

(b.) influences or attempts to influence, hy threats or bribes
- or other corrupt means, any juryman in his conduct as such,
whether such person has been sworn as & juryman or not ; or

(¢.) accepfs any such bribe or other eorrupt consideration to
abstain from giving evidence, or on account of his conduect s a
juryman; or

(d.) wilfully attempts in any other way to obstruct, prevent
or defeat the course of justice. R.8.C., c. 173, s. 30.

Embracery.]—Any attempt to corrupt or influence or instruct a jury or to
ineline them to be more favourabie to one side than the other, by money,
promises, letters, threats or persussions., exeept only by the strength of the
-evidence and the arguments of the counsel in open sourt at the trial of the
cause constituted the common law offence of embracery, whether the
jurors gave any verdiet or not and whether the verdiet given were frue or
false. R. v. Coruellier, 20 L.C.J. 60; Hawk, P.C., b. 1, eh. 85, sec, 1.
And the giving of money to a juror after the verdict without any preceding
contract is an offence savouring of embracery; but it is otherwise of the
paymeut of a juror’s travelling expenses. Ibid, sec. 8.

It is essential that there should be & judieial proeeeding pending at the
time of the alleged offence. ®. v. Leblane, 8 Montresal Legal News 114,

At one time it seems to have heen considered that & mere stranger could
not lawfully labour a juror to appear and set aceording to his conseience;
Hawk, P.C., b, 1, ch. 85, sec. 2: but sueh appears to be no longer the law
for an honest exhortation to do justice should mever be construed into
guilt. Bishop Crim. Law 317, .

Tampering with witnesses.]--At common law interference with witnesses
in eourts of justice by threats or persussion to induee them mot to give
evidence was an indictable misdemesnour. R, v. Bteventoun, 2 Eust 362;
Btone's Justice’s Marual, 28th ed., 242, It is also punishable summarily
as 8 comtempt of court. Bromilow v. Phillips (21891), W.N. 209: 1 Russ.
Crim., 6th ed., 487 (n),

Proof of complete offence on charge of attemp!,]—When an attempt to
-eommit an offence is eharged but the evidence establishes the commission
of the full offence, the accused shall not be entitled to be acquitted, but the
Jury may eonviet him of the attempt, unless the court bafors which such trial i
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had thinks fit, in its diseretion, to disebharge the jury from giving any
verdiet upon such trial, and to direct such persen to be indigted for the
complete offence: Provided that after a convietion for such attempt the
acensed shall not be liable to he tried again for the offence which he was
charged with attempting to commit. Bee, 712. ’

Conspiracy to pervert public justice.]—By see. 027 every cne s gunilly of
an indictable offence and liable to seven years' imprisonment whe con-
gpires with any person to commit an Indietable offence in cases not specially
provided for in the preceding seetions of the Code.

A conspiraey whereby a witness bound over to aftend a trial was to
absent himself is indictable. R. v. Hamp, 6 Cox C.C. 157. And s0 is a
conspiraey to charge a man falsely with any erime. Poulterer’s Case, D Co.
Rep. 55; E.v. Spragg, 2 Burr. 993, 1027; B. v. Maedaniel, 1 Leach C.C,
45; and see Code see, 405. ’

It is immaterial whether the couspiracy proceeds so far as sefually
indicting the person fulsely acoused; and if the object of the conspiracy is
oxtortion, the truth or falsity of the charge is immaterial. R, v. Holling-
berry, 4 B. & (. 329.

Where a monsy lender to whom a smgll sum of money was due conspired
with & soliciter by abuse of legsl progess to enforce payment of & sum
known not to be legally due, a conviction for the comspiracy was upheld.
R. v. Taylor, 15 Cox C.C. 283.

Temperance Aots,]—It is provided by the Canada Temperanse Aet, R.8.C.
1888, ¢h. 106, see. 121, that every one who on any prosecution under that
_ Aet or any Aet in foree in any provinee respacting the izsue of licenses

for the sale of fermented or spirituous lignors, or *‘ The Temperance Act
of 15864,” tampers with a witness, elther before or affer he is summoned or
appears as such witness om any trisl or proeeeding under any such Aet, or
by the offer of monaey, or by threats, or in any other way, either direetly or
indirectly, induces or attempts to induee any such witness to absent himself
or to swear falsely, shall ineur a penalty of fifty dollars for eaeh offence.
This special provision is not affected by the Code. R, v, Gibson, 28 N.8.R. 88.

A conviction may be made under this seetion of the Code for dissnading
a person by corrupt means from giving evidence under the Ontario Liguor
License Act. R, v,Hclland, 14 C.L.T. 204,

If thers be a combination of persons for the purpose, the offence i
indietabla as a eonspiraey to pervert the ceurse of justice. R. v, Gill, 2
B. & Ald. 204.

155. Compounding penal actions,—Every ons is guilty
of an indictable offence and liable to a fine not exceeding the
penalty eompounded for, who, having brought, or under colour
of bringing, an action against’ any person under any penal
statute in order to obtain from him any penalty, compounds the
gaid action without order or consent of the court, whether any
offence has in fact been committed or not. R.S.C, e 178, 8. 81,

Compounding penal actions,]—The ecmpounding of &n information on
penal statutes is a misdemesnour against publie Justice, by contributing to
make the laws odious to the people. Therefore in order to discourage
malicions informers, and to provide that when offences are once discovered
they shall be daly prosecuted, 18 Eliz., ch. 5 was passed. But that statute
did not apply to penalties which are only recoverable by infermation hefore
justices, and an indietment for making a eomposition in such a case was

held bad in arrest of judgment. R. v.Crisp, 1 B, & Ald. 282, cited by
Richards, C.J., in R, v. Mason {1867), 17 U.C.C.P. 534.

B—-GRIM. CODE.
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The statute 18 Eliz., ¢h. 5, enacfed that if avy person informing under
pretence of any penal law makes any componition without leave of the ecourt
or takes any money or promise from the defendant to exeuse Lim he shail
forfeit £10 and be for ever disabled to sue on any penal statute.

And by sec. 31 of RE.B.C. (1888), ch. 173, consclidated from 27-28 Viet.
{(Can.)}, eh. 43, sec. 2, overy private prosecutor in the Proviuce of Quebec
who being » plaintiff in a qoi tam action dizeontinues or suspends such
action without the permission or direction of the Crown was declared guilty
of & misdemesancur.

Componnding criminal prosecution.]—It is not every misdemeanour the
compounding of which is an offence. Fallowes v. Taylor, T T.R. 475; Keir
v. Leeman, 9 Q.B. 371. An indietment will lie if the offenee compounded
ie of sueh a publie naturs that its predominating feature is that the public
must be protected againgt it as distinguished from misdemeanours essentially
in the nature of private injuries. Btate v. Carver, 39 Atl, Rep. 973, (N.H.);
1 Bishop Cr. Law sec, 711. And the receipt of woney in consideration of
the non-prosecution of a charge for the infraetion of Hquor laws is indiet-
able ng ecompounding a misdemeanocur of s publie nature. Re Fraser, 1
C.L.J. 226; R. v, Mabey, 37 U.C.Q.B. 248; Btate v. Carver, supra.

If an offence which was formerly a misdemeanour were compounded
under cirenmstances eonstituting & conspiraey to obstruct or defeat the
course of justice, the accused might be punished for the conspiraey. And
& oongpiracy with a witness bound over to attend a trial to absent himself
from the trisl is indietable. R. v. Hamp, 6 Cox 157. And where an sssault
ig coupled with riot a compromise of the charge is illegal and will not bar
an action for malicious proseeution, although riet is only a mirdemeancur
at common law. Keir v. Leeman, 6 Q.B, 308; 9 Q.B, 371.

It has besn held that where the prosecutor has the chojes between eivil
and oriminal remedies, he may legally compromise as to the eriminal
remedy, ox gr. for & trade-mark offence. Fisher v, Appolinarie Co., L.R.
10'Ch, App. 287. Bo also the offence of commen assault may be compromised.
Keair v, Leeman, 6 G. B, 308; 8 Q.B, 371,

Whetre, however, the offence was not under former law a felony, and the
compounding is mol am indietable conepiracy, there seemws to ba no pre-
cedent for holding thaf the compounding of an offence whieh was only a
migdemeanour before the Code, iz in itself indietable. Arehbold Cr.
Pleading {1900}, 1035,

An agreement after couvietion to pay part of the expenses of a prose-~
ention for misdemeanour has been held legal. DBeely v. Wingfield, 11 Esst
46, Butsueh arrangements are seldom approved by the eourt, Re Parkinson,
76 L.T.N.8. 215.

Compounding a felony is o misdemeancur al common law, punishable by
fine and imprisonment. It consists in an agreement for reward not to
prosecute an indietment for any felony. Roseoe Crim. Ev., 11th ed., 395.
The offence of compounding is eomplete when the agreement not to prosecute
ir made whether it be performed cr not. R. v, Burgess, 16 Q.B.D, 141.

Where the owner of poods stolen took hack the goods or received other
amends on condition of not prosecuting, it eonstituted the offence of theft.
bote at common law, and this offenge is not usnally deseribed as compounding
& felony. Arehbold Cr. Pleading (1800), 1035; Hawk. P.C., book 1, ch. 59,
see. 7. '

A prosecution for a felony I8 not the property of thoge that institute it
te deal with it as they please; the publie have a higher interest in having
redress rendered and wrong punished to deter others from-eoffending in like
maaner. R. v.Hemmond, 2 Sol. Jour. 216,

Unless a nolle proseqni is entered by the Attorney-General, it is necessary
to obtain the leave of the court to absndon a prosecution after the indiet-
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ment is found, whether the prosecuiion desire to effeet that purpose by
offering no evidence or otherwise. R. v.Nicholsonm Cent. Cr. Court, 1899,
per Darling, J., eited Archbold Cr. Pleading (1900}, 1035.

Migprision of felony.]—This offence is now in desustude. Arehbold Cr.
Pieading (1900}, 1258; Williams v. Bayley, L.R. 2 H.L. 206, It consisted
in eoncealing or procuring the conceslment of a felony known te have been
commitied, 1 Hawk. ch. 9. It differed from the offence of being an
ageesgory in that neither actual assistance to the felon nor privity to the

. eommission of the felony had to be proved. 1 Hale 373,

156. Taking reward for recovering stolen property
without prosecution.—Every one is guilty of an indictable
offence and liable to seven years’ imprisonment who eorruptly
takes any money or reward, directly or indirectly, under
pretense or upon account of helping any person to recover any
chattel, money, valuable security or other property which,
by any indietable offence has been stolen, taken, obtained,
extorted, converted or dispesed of, unless he has used all due
diligence to cause the offender to be brought to trial for the
same. R.8.C, c. 164, s. 89.

This seelion is in similar terms to the Imperial Btatute, 24 & 25 Viet.,
¢, 94, 5. 101,

Evidence.]—It is not necessary to shew that the aecused bad any conneec-
tion with the commission of the previous offence; it is suffieient if the
evidence satisfies the jury that the prisoner had some eorrupt and improper
design when he received the money, and did nod bona fide intend to nse
sneh means as he eould for the defection and punishment of the offender.
R. v. King, 1 Cox C.C. 38.

Unless due diligence is used in progecuting the thief it has been held to
be an offence under the section to take money under pretence of helping a
man to resover goods stolen from him, though the defendant had mno
acquaintance with the felon and did not pretend that he had, and antwith-
standing that he had no power to apprehend the felon, that the goods were
never restored, and that the defendant had no power to restore them. R.
v. Ledbitter, 1 Mood. C.C. 78.

Where A. was charged with corrupily receiving from B, money under -
pretence of helping B. to recover goods theretofore stolen from B. and with
not eausing the thieves fto be apprehended the following questions wers left
to the jury:—(1) Did A. mean to sereen the zuilty parties or to share the
money with them? The answer was no. (2) Did A. know the thieves and
intend to assist them in getting rid of the properiy by promising B. to buy
it? The answer was no. {3) Did A, know the thieves and assist B. as her
agent and at her request in endeavoring fo purchase the stolen property
from them, nof meaning to bring the thieves to justice? The answer was
yves. It was held that B. was properiy convicted. R. v. Pascoe, 1 Den,
456, 2 C. & K. 927, 18 L.J.M.C. 186,

157. Advertising a reward for refurn of stolen
property without prosecution,—Every one is liable to a
penalty of two hundred and fifty dollars for each offence,
recoverable with costs by any person who sues for the same in
any court of competent jurisdiction, who—
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(@) publicly advertises a reward for the return of any pro-
perty which has been stolen or lost, and in such advertisement
-uses any words purporting that no questions will be asked; or

(b.) makes use of any words in any public advertisement
purporting that a reward will be given or paid for any property
which has been stolen or lost, without seizing or making any
inquiry after the person producing such property ; or

(¢.) promises or offers in any sueh public advertisement to
return to any pawnbroker or other person who advanced money
by way of loan on, or has bought, any property stolen or lost,
the money so advanced or paid, or any other sum of money for
the return of such property; or

(d.) prints or publishes any such advertisement. R.S.C,e.
184, s. 90.

A prosecution taken against the proprietor of & *‘ nawspaper ' for pub-
lishing an advertisement offering a reward for the racovery of stelen prop-
erty under paragraph (@) must be commenced within six months from the
commiesion of the offence. See, 551 (d). )

158. Signing false declaration respecting execu-
tion of judgment of death.—Every one is guilty of an
_indictable offence and liable to two years' imprisonment, who
knowingly and wilfully signs a false certificate or declaration
‘when a certificate or declaration is required with respect to the
execution of judgment of death on any prisoner. R.BS.C, e
181, s 19,
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PART XI.

ESCAPES AND RESCUES,

Seer.

159. Being at large while under sentence of imprisonment.
160. Assisting escape of prisoners of war.

161. Breaking prison. .

162. Attempting to break prison. _
163. Escape from custody afier conviction or from prison.
164. Escape from lawful custody.

165, Assisting escape in certain cases.

166. Assisting escape in other cases.

167, Aiding escape from prison.

168. Unlowfully procwring discharge of prisoner.

169. How escaped prisoners shall be punished.

1539. Being at large while under sentence of im-
prisonment,—Every one is guilty of an indictable offence and
liable to two years’ imprisonment who, having been sentenced
to imprisonment, is afterwards, and before the expiration of the
term for which he was sentenced, at large within Canada with-
out some lawful eause, the proof whereof shall lie on him.

The fret of the sentence heing in foree when the defendant was found at
lerge ig sufficiently proved by the certificate of the convietion and senfence,
if the judgment remains unreversed, and this glthongh if appears on the face
of the certificate that the sentence was one which eould not legally have
been inflicted on the defendant for the offence of which aceording to the
certificate he had beer convicted. R. v, Finvey, 2 C, & K, 274,

Eseapes.]—Hoe necs, 163 and 164,

Ticket of Leave.]—It may be proved ss a defence that the prisoneris at
large conditionally under a licenze or tickat of leave or otherwise and that
the conditions have been observed. 62-83 Viet. (Can.}, ch. 43, The
license issued under the authority of that statute and the amending statute
of 1900 (63-84 Viet., ¢h. 48}, known as the Ticket of Leave Acts, may be
revoked by the Governor-General either with or without eause assigned.
R. v. Johnson, 4 Can. Cr. Cas. 178 {(Jue.). The revoeation by the Crown
without eause assigned does not interrupt the running of the sentence, and
trlé‘_adlatter ferminates at the same time as if no license had been granted.

id.

Pgrdon.]—A pardon is a good defemce. R. v, Mijller, W.BIL, 797, 1
Leach C.C. 74; but the sentence revives if the terms of a conditional pardon
%r%not observed. R. v. Madan, I Xeach C.C. 223; Aiekles’ Case, 1 Leach

.C. 390. :



