SECOND REPORT

OF

HER MAJESTY’S COMMISSIONERS

FOR

REVISING AND CONSOLIDATING

THE

CRIMINAL LAW.

Appointed the 22rd day of February, 1845.

Presentel to both MMouses of Parliament by Commank of Mer fAajestp.

LONDON:

Y PRINTED BY W. CLOWES AND SONS, STAMFORD STREET,
FOR HER MATESTY'S STATIONERY OFFICE.

1846,



CONTENTS.

PAGE
COMMISSION . . . . , .. . . . 3
REPORT . . . . . . « . . . 5

APPENDIX. . . . . . . . . . B



(8)

COMMISSION.

VICTORIA, by the Grace of God, of the United Kingdom of Great Britain
and Ireland, Queen, Defender of the Faith. To Our right trusty and well-
beloved Councillor Sir Edward Ryan, Knight, and Our trusty and well-
beloved Thomas Starkie, Robert Vaughan Richards, Henry Bellenden  Ker,
and Andrew Amos, Esquires, Greeting; Waereas His late Majesty King
William the Fourth did, by his Letters Patent bearing date the Twenty-
third day of July, in the Fourth year of His Reign, appoint you the said
Thomas Starkie, Henry Bellenden Ker, and Andrew Amos, together with
William Wightman and John Austin, Esquires, to be his Commissioners for
the purpose (amongst other things) of digesting into one Statute all the
Statutes and Enactments touching Crimes, and the trial and punishment
thereof, and also digesting into one other Statute all the provisions of the
Common or unwritten Law fouching the same, and for the purpose of in-
quiring and reporting how far it might be expedient to combine both these
Statutes into one Body of the Criminal Law, repealing all other Statutory
Provisions, or how far it might be expedient to pass into a Law the first men-
tioned only of the eaid Statutes: And whereas His said late Majesty did, by
His Letters Patent, bearing date the Twenty-first day of Oetober, in the
Seventh year of His Reign, after revoking and determining the said first
hereinbefore recited Letters Patent, appoint you the said Thomas Starkie,
Henry Bellenden Ker, and Andrew Amos, and the said William Wightman,
together with David Jardine, Esquire, to be His Commissioners for the pur-
poses aforesaid : And whereas We did by our Letters Patent, bearing date the
Twenty-sixth day of October, in the First year of Our Reign, after revoking
and determining the said lastly hereinbefore recited Letters Patent of His
said late Majesty, appoint you the said Thomas Starkie, Henry Bellenden
Ker, and Andrew Amos, and the said Wiiliam Wightman and David Jardine
to be our Commissioners for the purposes aforesaid: And whereas the said
Commissioners have from time to time, in obedience to the said several recited
Letters Patent, made Reports containing, amongst other things, a Digest of
the written and unwritten Law relating to the definition of Crimes and
Punishments, accompanied by suggestions for such partial alterations as they
considered to be necessary, and are about to make a Report on Criminal Pro-
cedure, with a Digest of the existing Law relating thereto: Now Know vE,
That We have revoked and determined, and by these Presents do revoke and
determine our said recited Letters Patent, and every Clause, Article, and
thing therein contained: And further Know ¥&, That We, reposing great trust
and confidence in your zeal and ability, have authorized and appointed, and by
these Presents do authorize and appoint you the said Thomas Starkie and
Henry Bellenden Ker to complete the said Report on Criminal Procedure,
with a Digest of the Law relating thereto, and you the said Sir Edward Ryan,
Thomas Starkie, Robert Vaughan Richards, Henry Bellenden Ker, and
Andrew Amos, or any Three or more of you to be Qur Commissioners for the
purpose” of considering the said Reports and the alterations therein suggested,
and the expediency of consolidating into one or more Statute or Statutes,
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agreeably to the Digest contained in such Reports, or with any and what alter-
ations and additions, the whole or any part or parts of the Criminal Law, as
well written as unwritten, and for preparing the Draft of a Bill or Bills for
that purpose, and further for inquiring into and reporting separately respecting
such Statutes or parts of Statutes relating to Criminal matters, as in your
opinions ought to be repealed, and for preparing the Draft of a Bill or Bills
for that purpose: And for the better effecting the purposes of this Qur Com-
mission by you the said Sir Edward Ryan, Thomas Starkie, Robert Vaughan
Richards, Henry Bellenden Ker, and Andrew Amos, We do by these Presents
give and grant to you the said Sir Edward Ryan, Thomas Starkie, Robert
Vaughan Richards, Henry Bellenden Ker, and Andrew Amos, or any Three or
more of you, full power and authority to call before you, or any Three or more
of you, such Persons as you shall judge necessary, by whom you may be the
better informed on the subject of this Our Commission, and every matter con-
nected therewith, and also to ecall for, Lave access to, and examine all such
officital Books, Documents, Papers, and Reeords as may afford the fullest
information on the subject, and to inquire of and concerning the premises by all
other lawful ways and means whatsoever: And We do hereby give and grant
to you the said Sir Edward Ryan, Thomas Starkie, and Robert Vaughan
Richards, Henry Bellenden Ker, and Andrew Amos, or any Three or more of
you, full power and authority, when the same shall appear to be requisite, to
administer an Oath or Oaths to any Person or Persons whatsoever to be ex-
amined before you, or any Three or more of you, touching or concerning the pre-
mises: And OQur further will and pleasure is, that you the said Sir Edward Ryan,
Thomas Starkie, Robert Vaughan Richards, Henry Bellenden Ker, and Andrew
Amos, or any Three or more of you, do and shall certify to Us in Our Court of
Chancery, on Parchment, under your Hands and Seals respectively, your several
proceedings in this matter, as the same shall be respectively completed and per-
fected: And We will and command, and by these presents ordain, that this
Our Commission shall continue in full force and virtue, and that you the said
Sir Edward Ryan, Thomas Starkie, Robert Vaughan Richards, Henry Bellen-
den Ker, and Andrew Amos, or any Three or more of you, may from time to
time proceed in the execution thereof, and of every matter and thing therein
contained, although the same be not continued from time to time by adjourn-
ment: And We hereby command all and singular Qur Justices of the Peace,
Sheriffs, Mayors, Bailiffs, Constables, Officers, Ministers, and all other Our
“loving subjects whatsoever, as well within Liberties as without, that they be
assistant to you and each of you in the execution of these presents: And for
your assistance in the due execution of this Our Commission, We have made
choice of our trusty and well-beloved James Jokn Lonsdale, Esquire, Barrister-
at-Law, to be Secretary to this Our Commission, and to attend you, whose
service and assistance We require you to use from time to time as occasion
may require. In Witness whereof we have caused these Our Letters to be
mdea Patent. Witness Qurself at Westminster, the Twenty-second day of
February, in the Eighth year of Our Reign.

By Writ of Privy Seal,
EDMUNDS,
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SECOND REPORT.

TO THE QUEEN'S MOST EXCELLENT MAJESTY, IN HER HIGH
COURT OF CHANCERY.

WE, Your Majesty's Commissioners, appointed by Your Majesty’s Commission
bearing date the 22nd day of February, in the Eighth Year of Your Majesty's
Reign, in presenting our Second Report to Your Majesty, humbly beg to observe,
that by the original Commission issued by His late Majesty, certain Commissioners
therein named were required «to digest into one statute all the statutes and
enactments touching crimes, and the trial and punishment thereof ; and also to
digest into one other statute all the provisions of the common or unwritten law
touching the same, and to inquire and report how far it may be expedient to com-~
bine both those statutes into one body of the Criminal Law, repealing all other
statutory provisions; or how far it may be expedient to pass into a law the first-
mentioned only of the said statutes, and generally to inquire and report how far
it may be expedient to consolidate the other branches of the existing Statute Law,
or any of them.” 'The former Commission having expired upon the demise of the
Crown, Your Majesty was graciously pleased to issue a new Commission in the
same terms as that issued by His late Majesty.

Under these two Commissions the Commissioners, having considered the
matters referred to them, gave their opinion in favour of the utility of
framing a Digest of the Criminal Law, and stated various arguments in
support of their views on the subject. They also presented a complete Digest
of the Criminal Law. In framing this Digest the Commissioners, in several
instances, judged it expedient not to present the existing provisions of the law,
but certain modifications thereof, of which they deemed the advantage to be
manifest. And they, moreover, suggested various other modifications of the
existing law, which they thought were proper to be made, but which they did
not think fit to introduce into their Digest, on account of the limited nature of
their anthority.

Your present Commissioners have proceeded to execute the enlarged powers of
"the present Commission, by which they are directed not simply to digest the
law in its present state, but also, in consolidating its provisions, to put into a
form suitable for being passed by the Legislature such modifications of the
actual law as they judge expedient to submit for the adoption of Parliament.

They entirely agree with the Commissioners acting under the preceding Com-
missions in their opinion regarding the importance of framing a Digest of the
Criminal Law. The propriety of rendering that law more accessible to the
community, they think, cannot admit of doubt. An aseertained text will also
afford more easy means of future alteration, whereby the inconveniences of the law



6 SECOND REPORT OF THE COMMISSIONERS

may be rectified, and it may be adapted to meet mew circumstances and exi-
gencies, without impairing the uniformity of the system. As to which point it is
observable, that a great number of the definitions and punishments of offences
has been enacted in statutes, passed at different periods, without due regard to
the general prineiples of the Law, or the consistency of particular provisions.
It is conceived, also, that judicial magistrates will be greatly assisted by having
an suthentic and systematic text of the Law to which they can refer, though in
the application of it to particular cases, considerable scope must always remain
for the exercise of judgment and explanatory exposition, (as is now the case,)
by those intrusted with its administration. With respect to the mode in which
future additions to and alterations of the Law may be made, your Commissioners
concur in opinion with the preceding Commissioners, that it would be desirable
that such alterations and additions should be notified to the public by means of
the “ Gazette,” or some other official document, and that at the end of some fixed
period, e. g., three years, they should, by the authority of Parliament, be embodied
in the Digest. On this subject, however, and that, generally, of the utility of a
Digest of the Criminal Law, your Commissioners beg to refer more particularly
to the Reports of the preceding Commissioners.

Your Commissioners coneur in general with the modifications of the existing
law adopted or suggested by the preceding Commissioners; they think also that
some further modifications are essential, in order to render the Criminel Law of
the country suitable to the present state of society, and conformable to en-
lightened principles of jurisprudence. A simple Digest of the actual law,
without any modification, would, they apprehend, exhibit many imperfections,
which, it cannot be doubted, it must be thought highly expedient to remove. -

Without adverting to all the defects in various branches of the existing law, or
anticipating at length what will be more particularly considered in the course of
this Report, it must surely be deemed expedient to modify several of the present
provisions of the law concerning accessories after the fact,—the justifications and
extenuations of homicide,—the protection of officers of law whilst engaged in the
execution of warrants or other legal process,—marital coercion,~——the punishment
of accidental injuries without reference to intention or the probable consequences
of actions,—that relic of barbarism, the law of mayhem,—Dbesides several other
existing provisions, of which modifications are submitted in the present Report.

r

On some matters, though we do not feel entire confidence in our recommenda~
tions, we conceive that advantage may arise from submitting enactments founded
on our opinions, the rejection of which, if unapproved of, will not be attended
with any material delay or inconvenience ; and the task of reducing into a sta-
tutory form the will of the Legislature, when it is ascertained, as regards any
alterations, cannot occupy considerable time. Of matters of this latter de-
scription, the new provisions submitted by your Commissioners on the law
regarding duels are offered with great hesitation, not so much on account of
doubts entertained by the Commissioners, as because it is a subject deeply affect-
ing the interests of society, and upon which public opinion is much divided.

As the modifications of the existing law proposed by the former and your
present Commissioners occasionally affect principles of the deepest importance
and most extensive influence, their consideration has necessarily occasioned much
research and consultation, and has consumed much Ionger time than if the

r
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labours of your Commissioners had been confined simply to forming a Digest of
Statutes, the principles laid down in text writers of authority, and the. decisions
applicable to the subjects treated of in the present Report.

In their present‘Report, your Commissioners humbly submit to your Majesty
the draft of a Bill, framed in a shape to be passed by the Legislature,
for the purpose of consolidating all the provisions of law as modified by
your Commissioners regarding the general matters treated of in the prelimi-
nary Chapter of the Schedule to that Bill, and the definitions and punish-
ments of the offence of homicide and other offences against the person. Te
particular Articles of the Schedule notes are appended, indicating where the
existing law has been modified, and the nature of the particular modification ;
and the Bill and Schedule, without notes, are agein given in the Appendix.
Where the subjects to which the Articles relate have been discussed by the
previous Commissioners, references have been given to the Reports in which
those discussions are contained; and where it has been thought necessary,
the sentiments of the preserit Commissioners, in reference to the proposed
modifications, have been expressed.

Although your Commissioners have lost no time in submitting this portion of
their labours to Your Majesty, and have, in pursuance of the authority under which
they act, framed the draft of the Bill now submitted to Your Majesty, they submit
that it will not be expedient to pass such Bill into a law before the whole Digest
is completed. For it is obvious that, in order to secure entire uniformity of
principle and arrangement, it is very expedient that the Commissioners should
have examined the whole subject, as well the part relating to procedure as
that regarding the substantive law. Much of useful generalization may thus also
be effected, tending materially to render the Digest more accessible and intelli-
gible. It can scarcely fail to happen, that any one chapter of the Digest may be
rendered more precise and unobjectionable in every respect after the Commis-
sioners shall have diligently scrutinized and reduced into proper Articles all the
other Chapters ; and until the views of the Commissioners, with reference to the
mutual dependency of the several chapters and their general arrangement, shall
be fully developed by the completion of the work, it is very probable that
erroneous judgments may be formed of the practical operation and sufficiency of
detached parts.

DRAFT OF A BILL,
INTITULED
« An Act for Consolidating and Amending so much of the Criminal Law as relates
to Incapacity to commit Crimes, Duress, the essentials of a Criminal Injury,
Criminal Agency and Participation, and Homicide and other Qffences against the
Person.”

BE it enacted, &c.

1. TeAT the Schedule to this Act annexed shall be deemed and taken to be
parcel of this Act, and that the Four Chapters of the same, and the Ten Sections
of the said Chapters, and the 146 Articles of the said Sections, and the Headings
thereof and the numbers thereof, respectively, shall be deemed and taken to be
enacted by this present Act, as if each and every of the said Chapters, Sections,
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Articles, Headings, and Numbers had been expressly and in terms herein recited,
with the usual words and in the usual forms of enactment, or declaration, or
proviso, as the case may be; and that from the passing of this Act every one
guilty of any offence described in, or defined by, the said Schedule, shall be
liable to such punishment as is therein appointed in respect of such offence.

2. THAT after the passing of this Act, the rule of law whereby a married
woman charged with the commission of any crime is, in case her husband be
present at the time, presumed to have acted under his coercion, unless it appear
that she did not so act; and all rules of law contrary to the provisions of
Chapter 1. of the said Schedule shall be, and the same are hereby repealed and

annulled. (a) :
(a) Upon the subject of marital coercion, see the note to Article 9 of Section 1, of Chapter L. of the
Schedule. :

3. TBAT no person shall, after the passing of this Act, be liable to prosecution
by any indictment or informationin respect of any offence against the person not
included in the said Schedule.

4, ProvipeD that nothing hereinbefore contained shall exempt any person
from prosecution by indictment or information in respect of any offence
against the person not included in the said Schedule in any case where, by any Act
or Acts of Parliament, persons committing such offence are made specially punish-
able on aceount of the party against whom or the place wherein such offence is
committed. (b)

(3) The necessity for this provision as an exception to Bection 3, is occasioned by the limited nature
of the Digest now eubmitted to your Majesty, shonld it be proposed to pass it into a Taw before the
completion of the whole Digest of Crimes and Punishments, No such clause would be neccasary if
the whole Digest were completed. The fo!lowinﬁ are examples of the offences to which the above pro-
vision ia intended to apply, viz.: treason in shooting at the Queen, the offence of siriking & judge
whilst in the execution of his office, &e., &c.

5. ProvIDED also that nothing herein contained shall exempt any offender from
any proceeding in respect of any offence against the person in which any magis-
trate or commissioner is or shall be empowered to exercise any summary juris-
diction without trial by Jury.

6. ProviDED also that as regards any offence against the person perpetrated
_before the  day of , 1846, and also as regards any offence against
the person in part perpetrated by any act done before that day, and which
offence shall be completed or consummated on or after that day, the offender shall
be punishable as if this Act had not been passed.

7. THAT after the passing of this Act every offence in respect of which it is
declared by the said Schedule that the offender shall incur the penalties of the
6th or any higher class, shall be tried in the same manner and be subject to all
the same rules of procedure as if such offence were by the said Schedule de-
clared to be felony; and every offence in respect of which it is declared by the
said Schedule that the offender shall incur the penalties of any lower class, shall
be tried in the same manner and be subject to all the same rules of procedure as
if such last-mentioned offence were by the said Schedule declared to be a mis-

demeanor. (¢)

(o) The object of the above Clause is to make the system of procedure at present applicable to
felonies and misdemeanors, applicable 1o the offences contained in the Schedule, according to the
provisions of the above clause, until your Cammissioners shall have considered the whole subject of-
the degrees of crimes and irial of offenders. '
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SCHEDULE TO WHICH THIS ACT REFERS.

.

C HAPTER I
PRELIMINARY DECLARATIONS AND ENACTMENTS.

SECTION 1.

- Of Incapacity to commit Crimes and Duress.
' Agr. 1.

No person shall be criminally responsible for any act or omission, who at the
time of sueh act or omission, is in a state of idiotey.

ARt 2.

No personr shall he eriminally responsible for any act or omission, who, at
the time of such act or omission, by reason of unripeness or weakness of mind,
or of any unsoundness, disease or delusion of mind, wants the capacity, which
the law otherwise presumes every person to possess, of discerning that such act or
omission is contrary to the law of the land. (a)

{«) A great number of different rules have been laid down by judgesand text-writers of authority for
ascertaining when a person shall be exempted from eriminal responsibility, on the ground of insanity,

Lord Hale (PL of the Crown, vok i. p. 30,) speaking of partial insanity, says.  ‘I'he best rule I
can think of is this: such a person as, labouring under melancholy distempers, hath yet ordinarily as
great understand.ny as ordirarily a child of 14 years hath, is such a person ag may be guilty of treason
ur felony.”

Mr. %erjeant Hawkins (Pl of the Crown, bh. 1. ¢. 1, 5. 1) says “ Those that arve under a natural
disebility of distinguishing between good and evil, as infants under the age of discretion, idiots, and
lunaties, ave not punishable, &e.”

In Lord Fervers’s case, which wos tried before the House of Lords (19 How. State Tri. P 947, it
was urged, on the part of the prosecution, that com plete possession of reason was unnecessary to warrant
the judgment of the law, and that it was sufficient if the party had such possession of reason as enabled
him to comprehend the nature of his actions, and discriminase between moral goud and evil, And he
was found guilty and executed.

In Arnold’s case, (M3, Collison on Lunacy, p. 475, cited 1 Russell, by Greaves, p. 9,) Mr. Justice
Tracey lefc the case to the jury, cbserving, that it is not every idle and frantic humcor of a man, or
something uuaccountable in his actions. which will show him to be such a madman as is to be exempted
from punishment ; but that where a man is totally deprived of his understanding and memory, and does
not know what he is doing any more than an idfant, a brute or a wild beast, he will properly be
exempted from justice or the punishment of the Jaw.

Mr. Justice Le Blane, in Buwler's case, (reported in Collisen on Lunacy, p. 673, and cited 1 Rusgseil,
by Greaves, p. 10,) observed to the jury. that it was for them to determine whether the prisoner, whenhe
commitied the offence with which he atood charged, was incapable of distinguishing right from wrong,
or under the influence of any élfusion, in respect of the prosecutor, which rendered his mind at the
moment insensible of the nature of the act he was about to commit ; mince in that case he wenld not be
legally responsible for his conduct. On the other hand, provided they should be of opinion that when
he committed the offence he was capable of distinguishing right from wrong, and not under the iuflo-
ence of such an illusion as disabled him from discerning that he was doing. & wrong uet, he would be
amenable to the justice of the couutry, end guilty in the eye of the law.

In Bellingham’s case, (Cullison, Addend. p. 636, cited in 1 Russ., by Greaves, p. 1L,) Mansfield, C. J,
is Teported to have said, that in order to support the defence of insanity, it ought to be proved that the.
prisoner was incapable of judging between right and wrong ; that, in fact, it must be proved beyond all
doubt that, at the time he committed the atrocious act with which he stood charged, he did not consider
that murder was 2 crime against the laws of God and natore; and that there was no other proof of
madness which would excuse murder or any other crime.

Lord Lyndhurst, C. B., in Offord’s case, (5 Car. and P. 168,) told the jury that** they must be satis
fied before they covld acquit the prisoner on the ground of insanity, that he did not know when ke com
miited the set what the effect of it, if futal, would be, with reference to the crime of murder. The
question wee, did he know that he was committing an offence ayainst the laws of God and hature }?

In Oxford’s case, for shooting at the Queen (9 Car. and P. 525), Lord Denman, C. J., told the jury
that the question was * whether the prisoner was labouring under that species of insanity which satisfies
you that he was quite unaware of the nature, character and consequerices of the act he was committing,.
or, in ofher words, whether he was under the influence of a disensed mind, and was rezlly unconscious
at the time he was committing the act that it wes n crime.”

But in Hadfield’s cace, for shooting at King George III. (Collison, p. 480, cited I Russ. by Gresves,
p: 13}, it would appear from the expressions made use of by the prisoner upon his apprehension, * he
was tired of life; his plan was to get rid of it; he did not intend anythiug againet the life of the King,
and he knew the attempt only would answer his purpose,” that he was aware he was commiiting a
crime, aud that he shot at the King because the dving so was eriminal. Lord Kenyon, notwithstandin
this evidence, held that as the prisoner was (as was proved atthe trinl) deranged immediately before the
vffence was committed, it was improbable that he had recovered Iris senses in the interim ; and al though,
were they to run into nicety, proof might be demanded of Jhis incanity at the precise moment when the
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sct was committed, yet there being mo reason for believing bim to have been at thdt period & rationsl
and accountable being, he ought to be acquitted. The jury acquitled him accordingly on the ground of
insanity. )

Theyfoliowing is the provision of the French Code on the subjects of incepacity from insamity
and of duress :— [1 0’y & ni crime ni délit, lorsque le prévenu était en état dé démence au temps de
Vaction, ou lorsqu’il a été contraint par une force & laguelle il n’a pu rdsister.”—Code Pénal, Art. 64.

It appears to your Commissioners that the criterion of knowing what is morally right or wrong, or
what is consonant or opposed to the will of God, is not sufficiently certain for the direction of juries.
More especially as the law respeeting alleged crimes of various descriptions must be applied to persons
of different religious persuasions and creeds. Itis, moreover, chuervable, with regard to accused persons,
that they sometimes intentionally, and deliberately, violate the law of the land, whilst they conscien-
g:l:;]y believe that they are doing what is right, and that they are acting in subservience to the will of

The exemption from responsibility proposed by your Commissioners is founded on the principle,
that persous in the state of mental ineapacity, indicated by the Article in the text, wounld not be
influenced hy the force of example, if athers, fu a similar condition, were punished for inflicting injuries,
From unequivocal causes out of their own control, they are incapable of perceiving that what might
have been done by the individuals punished, was contrary o some distinct prohibition promulgated by
the State, for their guidance.

In determining what causes of incapacity shall be deemed so unequivocal and apparent as to
warrant a just inference that the punishment of an individual can be of no benefit as an example to
others similarly cireumsianced with himself, there is one rule generally approved of by jurists, which
is, that every person must be presumed to know the law, and coneequently to have a capacity to under-
stand i(, and to discern when he is violating it, unless he be subject to some peculiar vigitation, not
generally incident to humanity. This rule may someiimes operate harshly in countries where the
criminal Jaw is not promulgated to the community in an accessible form ; nevertheless, the efficiency
of penal enactments would be frustrated, if’ an inquiry were open, in every case, as to the capacity of
persons to comprehend them, nothing having ceeurred {0 such persons out of the common course of
nature,

Those peculiar circumstances which render particular persons incapable of discerning that acts or
omissions are contrary to the law of the land ought, we conceive, to be restricted to cases of unsound-
ness, disease or delusion of mind. And, forther, we think that these mental imperfections ought not -
to constitute any ground for exemption from responsibility, unless believed to be in operation with
reference to the act or omission, which is the subject of inquiry. That degree of capacity must not be
left to the accused which renders a person responsible for the breach of all rules of law alike, and this
must appear with reference to the particulfr act with which he is charged. Thia inquiry may often
require the aid of medical opinion, and may not unfrequently be rendered very easy, in consequence of
the accused having indicated, by his actions or speeches that he hed not only capacity to know, bat hed
actual knowledge that he was violating the law. But, in no:case, it is conceived, cen it depend on an
investigation, whether the degree of capacity left to the accused was sufficient for the comprehension of
particular rules of law, with reference to their comparative difficulty.

But if the question were even to turn on the capacity left to an individual of understanding particolar
Tules of law, and we were to lay out of consideration thatcapacity of comprehending the whole of the law
which is presumed in the case of persons of sound mind, still we think that question would be cne
of more certeinty, and one more proper to be proposed by the Legislature for the guidence of persons of
whatever opinions as moralists, and of whatever religious creeds or persuasions, than questions regarding
moral right or wrong, or regarding “the laws of God and man,” especinlly as these questions must be
viewed with the reference to the application of moral or divine laws to the infinite variety of human
actions.

The right of saciety to repress an act, begins, when a party who is capable of knowing that society
has prohibited the act, notwithstanding commits it. It wili frequently happen, that the precautions or
other actions, or the speeches of an individual charged with an offence, and who may, in many
respects, unconnected with the particular transaction, be insane, will clearly indicate that he had capa-
city 1o discern, and did actually contemplate the rule of law prohibiting the act or omission imputed to
him st the time he caused the injury of which be is accused. On the other hand, it may often be
made clear by evidence, that an accused person, (even supposing him, whilst in & sound mind, not
only constructively capable of discerning the law, but actually erudite in its provisions,) may, by
reason of unsoundness, disease, or delusion of mind, have been rendered, in various ways, incapable
of perceiving that in his conduct with regard to some particular act or omission, made punishable by
law, he was violating any legul prohibition.

Ignorance of the law of the land, er unconscionsness of violating it, may not be incompatible with
perfect capacity, in point of fact, to comprehend its provisions. And, further, the question of espacity
in point of fact cannot be lefl open to be determined according to the circumstances, opportunities, and
intelligence of particular individuals, where nothing has ocenrred to them out of the ordinary course of
humanity. However, where the exemption from criminal responsibility is confined to cases in which
{he accused, in the particular act or omission with which he is charged is believed to have been
incapable of discerning that it was contrary to the law of the land, by reason of unsoundness, disease,
or delusion of mind, we submit first, that a plain criterion is afforded of the maiter which is to be
discerned, instead of one resting upou diversity of religious opinion, and often controversial doctrines
of morz] obligation : and, secondly, that, in the cases to which our exemption applies, the punishment
of an individual would be of no adequate advantage, by way of example, to the atate. We are, on
the other hend, juduced to helieve, that the punishment of persons who inflict injuries, not being
incapacited by nnsoundvess, disease, or delusion of mind, from discerning that what they did was
contrary to the law of the land, will operate extensively and beneficially, by way of example, to deter
others from the commission of offences who are in a like condition of mind, and who, in various
respects, and in different acceptations of the tern, may be denominated insane.

We subjoin the opinions of the majority of the judges upon questions regarding insanity, proposed
to them by the House of Lords in 1844, We incline to think that they are in consonance with our
own views, due regard being hed to the peculiar form of the guestions propoesed, and to the dislinction
belween the abstract rule of law and the mode of proposing questions {0 juries regarding the applica-
tion of that rule, in order to guard against popular misconception of its import: without ohserving
accurately this distinction, it might be supposed that the second and third paragraphs of the following
opinion were contradictory. -
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The Lord Chief Justice Tindal, in atating the opinions of .all the Judges, with the exception of Mr.
Justice Maule, said—

“ The first question proposed by your Lordships is this. Wkat is the law respecting alleged crimes
coramiited by persons afflicted with inssne’ delusion, in respect of one or more particular subjects or
persons; as, for instance, where, at the time of the commission of the alleged crime, the accused
Imew he was acting contrary to law, but did the act complained of with a view, under the influence of
insane delusion, of redressing or revenging some supposed grievance or injury, or of producing some
supposed public benefit ? .

*In answer to which question, assuming that your Lordships’ inquiries are confined to thase persons
who labour ynder such partial delusions only, and are not in other respects insane, we ere of opinion,
that notwithstanding the party accused did the act complained of with a view, under the influence of
insane delusion, of redressing or revenging some supposed grievence or injury, or of producing some
public benefit, he is nevertheless punishable, according to the nature of the crime committed, if he
knew at the time of commiiting such crime that he was acting contrary to law ; by which expression
we understand your Lordships to mean the law of the land.

“ Your Lordships are pleased to inquired of us, secondly, ¢ What are the proper guestions to be
submitted to the jury, when a person alleged to be afflicted with insang delusion reapecting one or
more particular subjects or persons is charged with the commission of a crime (murder, for example),
and insanity is set up as a defence? And, thirdly, ¢ In what terms ought the question to be left to
the jury as to the prisoner’s state of mind at the time when the act was committed?* And as these
two questions appear to us to be more conveniently answered together, we have fo submit our opinion
to be, that the jury ought to be told ip all cases that every man is presumed to be sane, and to
possess a eufficient degree of reason to be responsible for his crimes, until the contrary be proved to
their satisfaction; and that, to establish a defence on the ground of insanity, it must be clearly proved
that, at the time of the committing of the act, the party accused was labouring under such a defect of
reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if
he did know it, that he did not know he was doing what wes wrong. The mode of putting the
latter part of the question to the jury on these occasions has generaily been, whether the accused, at the
time of doing the act, knew the difference between right and wrong; which mode, though rarely, if
ever, leading to any mistake with the jury, is not, ae we conceive, so accurate when put generally, and
in the abstract, as when put with reference to the party’s knowledge of right and wrong, in respect to
the very act with which he is charged. If the question were to be put as to the knowledge of the ac-
cused, solely and exclusively with reference to the law of the land, it might tend to confound the jury,
by inducing them to believe that an actual knowledge of the law of the Jand was essential in order to lead
to eonviction ; whereas, the law is administered upon the principle that every one must be taken
conclusively to know it, without proof that he does know it. If the accused were conscious that the act
wag cne which he ought not to do, and if that act was at the same time contrary to the law of the land,
he is punishable; and the usual course therefore has been, to leave the question to the jury, whether
the party accused had a sufficient degree of reason to know that he was doing an act that was wrong
and this course we think is correct, accompanied with such observations and explanations as the
circumstances of each particular case may require.

* The fourth question which your Lordships have proposed to us is this: “If a person under an
insane delusion as to existing facls commits an offence in consequence thereof, is he thereby excused
To which question the answer must of course depend on the nature of the delusion ; but, making the
same assumption os we did before, namely, that he labours under such partial delusion only, and is net in
other respects insane, we think he must be considered in the same sitvation a8 to responsibility as if the
facts with respect to which the delusion exists were real. For example, if, under the influence of his
delusion, he sipposes another man to be in the act of attempting to take away his life, and he kills that
man as he supposes, in seif-defence, he would be exempt from punishment, If his delusion was, that
the decensed had inflicted a serious injury to his character and fortune, and he killed him in revenge
for such supposed injury, he would be liable te punishment.”

With reference to the note of their colleague, Mr. Starkie, upon this Article, (see the same, p. 50, below)
your cther Commissioners think that he has misconceived the present rule of law; and that it might he
inferred from his remarks that their test implied a capacity to understand some particular point of law as
dietinguished from other points, which we submit is not the ¢ase ; and that he has underrated the diffi-
culty of applying a test of moral right and wrong to the infinite variety of human actions, snd has net
sufficiently considered the impropricty of intraducing a test of morality in a code of human laws.

ArT. 3.

Provided that no person shall be exempted from ecriminal responsibility by
reason of any temporary incapacity, which he shall have wilfully incurred by
intoxication or other means. (b)

(5) There are many decisions in the books which turn upon a distinction between temparary and
permanent incapacity from intoxication; other cases have been decided regarding the point, that,
although intoxication is net an excuse for crime, it may be a fit sabject for consideration with reference
to the intention with which acts hive been committed. These matters are fully considered in the
Seventh Report of the Criminal Law Commissioners, p. 19.

ArTt. 4,

Incapacity by reason of unripeness of mind, as in Article 2 of this Section is
mentioned, shall be presumed to exist in the case of an infant under the age of
seven years, and proof to the contrary shall not be admitted.

ARrT. 5.

Incapacity by reason of unripeness of mind, as in Article 2 of this Section is
mentioned, shall also he presumed to exist in the case of an infant of the age of
seven years, and under the age of 14 yeurs, unless the contrary be proved.
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ARrT. 6.

Duress inducing well-grounded present fear of death ghall be sufficient to excuse a

person acting under such duress from penal consequences, except in case of treason
and homicide. (¢)

(€} In preserving the existing rules of law concerning duress, your Commissioners do not adopt the
reasoning of Mr. Justice Blackstone, that * positive crimes are created by the laws of society, and that,
therefore, tociety may excuse them, but that, in natura} offences, so declared by the law of God, human
magistrates are only the executioners of divine punishment.” But proceeding on the prineiple that
“*actus non facit reum nisi mens sit rex,’” they nevertheless conceive that a distinction may be properly
drawn between cases where a person commits treaeon or homicide and where he commiis injuries
inferior to that with which he himself is threatened, sud which may be ever so trivial. And althouyh
they feel that punishment may be thought of Jittle avail to counteract the influence of a well-grounded
fear of death, and that no satisfactory distinetion can be made between the offences of treason and lLomi-
cide and vurious other grave offences, the majority of your Commissioners do not feel justified in recom-
mending a change of the present law.

ARrT. 7.

Provided that in case of treason in “levying war against the King,” or
“ adhering to the King’s enemies,” duress shall be suflicient to excuse a person,
if such duress be a force upon the person, accompanied by 2 well-grounded present
fear of death or of grievous bodily harm at the time of such person’s joining
rebels, and such force be a continuing force and such fear a continuing fear during
all the time of his remaining with them, and provided that such person use
every reasonable endeavour to resist or escape. (d)

{d) Looking te the peculiar nature of the treasons specified in the above Article, your Commissioners
have thought that the duress which should excuse a person in case of those offences, might with justice
be extended to a well-grounded present fear of grievous bodily harm,  In this and the next Article,
the object is not to anticipate the law of treason, but to dispose in one place of the suhject of duress
and its exceptions.

Awrrt. 8,

Provided also that duress shall be sufficient to excuse a person in respect of
supplying money, provisions, stores or any other thing whatsoever to be used in
furtheranee of any treasonable design or purpose, if guch duress be a continuing
force, nccompanied by a continuing well-grounded fear of death or of grievous
hodily harm, to the time of supplying such money, provisions, stores or otber
thing.

Art. 9,

No woman shall be liable to conviction in respect of any act of receiving
her hushand, or of receiving any other person in his presence and by his authority,
or of harbouring or concealing her husband, or any other person in his presence
and by his authority, or of aiding the escape of her husband from justice. (¢)

(¢) Tt appears to us that the present iaw is not sufficiently indulgent to wives who shelter their
husbands afier the commission of erimes. It only excuses the wile in the case of receiving the
husband, or some other person jointly with her husband. The law of Scotland is less harsh in this
respect. Mr. Alison, p, 669, says * By the first principles of nature, & wife is bound to protect,
defend, and cherish her husband in ali circumstances, and not the less so because he has been
involved in crime, and has no refuge but in her affection and fidelity. She caunot, therefore, be
involved in any prosecution for any act done by her from such motives, even thaugh it should, in
jtself, savour of acriminal nature, “Usxor alicujus nen tenetur virum suum accusare, nec furtim
suum nec feloniam detegere, cum ipsa sui ipsius potestatem non hubeat.—Stat. Willism, e 19,
No. 1.” In these cases conjugal duty and feeling are not pposed by the consciousness of doiug a
manifest injury to some other person. We have accordinzly enlarged the cases in which wives are
exempted from punishment under such trying circumstances. :

Your Commissioners have purposely omitted the following two Articles respecting marital coercion,
which reduce to certainty seversl disputed points in the present law, and remove all doubts as to
whether the presumption extends in favour of wives to the case of misdemeanors. All your Commis-
sioners think that these Articles would be an improvement on the present law; but four of them
are of opinion that they should be omitted entirely. :

« A married woman charged with the commission of 2ny eriminal act shall, in case her husband shall
be present at the time of the commission of such act, be presumed to have acted under his coercion,
and be enfitled to an scquittal, unless it is proved that ehe did not so act.”

i Provided that.no such presumption shull be made in case of any charge of treason, homicide, or
attempting to murder or do grievously bodily harm, or of any ather offence ugainst the person herein-
after made punishable with death, or of rape or unlawfully and carnally knowing and abusing girls
under 12 years of age.”

“The four Commissioners whose opinion is in favour of omitting these Articles beg to refer to the
arbitrary limits within which the presumption in favour of the wife is confined, and the insufficiency
of the reasons assigned for exceptions to its operation. .

These exceptions are collected by Mr. Greaves, in a note to his edition of Russell on Crimes,” p. 25,
where he says, “ Bac. Max. 57, excepts treason only ; Dalton, ¢. 147, treason and murder, citing for the
latter, Mar. Lect. 12 (which I cannot find, perhaps some reader of some Ion of Court); 2 Hale, P. C,
P- 45, 47, treason, murder and homicide ; and p. 434, treason, murder aud manslaughter ; Kelyng 31,
an obiter dictum, murder only ; Hawk. b. 1,¢. 1, 8 11, trenson, murder and robbery; Bl. Com. vol. 1,
p- 444, treason and murder; vol. 4, p. 39, tresson and malg in se, as murder and the like* In
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R. v. Stapleton, Jebb’s Irish Cases, p. 93, a majority of the Judges were of opinion that the privilege
of marital coercion did not extend to robbery.

The authorities appesr to be conflicting as to whether misdemeanors are exceptions to the rule. Ac-
eording to Williams®s Case, Salk. 384, the keeping of a house of ill-fame is an exception, so the keeping
of a gaming-house, Dixon’s Case, 10 Mod. 335 ; but, es stated by Mr, Greaves in & note to his edition of
Russell, the former of these cases was in arrest of judgment, and therefore the court would presume,
if necessary, that the wife had acted voluntarily, ond the latter was on demurrer; and the Court would,
and it seems did, hold the indictment good, because it might be found that the wife was not under
coercion.

In Cruse’s Case, 2 Moo. C.C.R. 53, which was argued before the Judges, it was held that a wife
might be jointly convicted with her husband under the 7th Wiil. 4, and 1st Vie. ¢. 85, 8. 11, of an
agsault, upen an indictment against both for inflicting a bodily injury dangercus to life, with intent to
mutder ; but, as suggested by Mr. Baron Parke, an assault with intent to murder might perheps be within
the reason of murder. So a prosecution for a conspiracy is not maintainable against a husband and
wife only ; but the reason given for this is because they are esteemed but as one person in law, and are
presumed to have but one will (Hawk. P. C. b. 1, ¢. 72, 5. 89.)

In Reg. v. Price (8 Car. and P. 19), however, where the husband and wife were indicted for &
misdemeanor in uttering counterfeit cein, it was held that the same rule which applied to felonies
should apply to that case, Mirchouse, C. S., after consulting Bosanquet and Coltman J.J.

The egceptions in the cases of poison and murder depend, according to Sir M, Hale, on the ground
that these otfences are malg in se.  Mr. Jusi. Blackstone writes, * In treason, no plea of coverture shall
excuse the wife; no presumption of her hushand’s coercion shall extenuate her guilt, for he has no
right to that obedience from a wife which he as a subject has forgutten to pay.’’ With regard to
murder, he writes, ** This privilege is denied, because the offence is repugnant to the laws of uature,
which shall never be contravened by the refinements of eivil society.”” 1t may, perheps, be thought,
that on the assumption of the wife’s reluctance to commit crime unless under the influence of marita]
coercion, her reluctance may be regarded as greater, and consequently the coercion more powerful, in
those offences of great magnitude wherein the plea of coercion is not admitted. The wite’s privilege
formerly derived great support from the law regerding clergy, whereby, if such privilege had not been
allowed, the wife would have been hanged, whilst the husband escaped.

Great practical difficulty is experienced by magistrates in cases of daily oceurrence in which husbands
and wives are brought befure them for offences jointly committed; especially as it has been held that
the greater activity of the wife in committing an offence is ne ground for negativing the presumption
of coercion. The term marital coercion is nowhere defined, and it would be very difficult to define, and
consequently great uncertainty must prevail as to the circumstances which a Judge would deem sufficient
to rebut the presumption of it arising from the hushand’s presence.

It scems incousistent that proof of the strongest menaces by the hushand, even though he be known
by the wife to be close at hand, are not allowed to be any excuse, whilst the bare presence of the hus-
band, without proof of divect interference, and though the wife be more active in the commission of the
crime than himself, is a complete justification : and, moreover, we think the exceptions to the rule pro-
tecting the wife inconsistent with the principle of the vule itself, even in cases where the husbaud is

resent. . '
P The preseot rule of law may be thought to offer an inducement to criminals to employ their wives to
assist them in the exccution of petty offences, and to prevent their wives from exercising the resistance
and influence which is in their power.

Marital coerciou is differently viewed from our law by the Scotch law, and in Mr. Livingstone's
Code. Mr, Alison, in his “ Principles of theCriminal Law of Scotland,” p. 668, says * A wife is
not excusable in the commission of any crime by the influence or power of her husband if she has
taken any part in its commission along with him.”” And he further observes, “ Nething is better
established in our practice than that the authority or coercion of the husbend is no palliation for the
commission of crimes by the wife, who is presamed to have at least such freedom of action left as to
be capable of resisting the temptations to crime of whatever sort they may be; and this holds not only
in regard to the more atrocious crimes, such as murder, robbery, fire-raising, but the smaller, such as
theft, assault, resct, forgery, or the like, which are not so perilous by the danger and alarm with which
they are attended. Nothing is more common, accordingly, than to have a husband and wife put to the
bar and tried together on the same libel for the same offence.” Mr. Livingstone's Code, Axticle 31,
provides that a married woman committing an offence by the commend or persussion of her husband
shall suffer no greater punishment than simple imprisonment for one-half of the time to which she
would have been sentenced if she bad commitied the offence without such commund or persuasion—
and then, by Article 32, excepts from the aperation of Article 31, otfences punishable by {ransportation
for life. 'We are not aware of any Foreign Code which adopts the English rule of law on the subject of
marital ceercion. The French, Austrian, Bavarian and Prassian Codes have been searched for thie purpose.

SECTION 2.
Of Wilful, Malicious, Negligent, and Accidental Injuries.

With reference to Mr. Starkie’s objection (see his note, p. 52, below) to the heading of this Section,
your other Commissioners think that the present heading is a preferable index to the contents of the
Section, inasmuch as it is not confined to criminal intention and negligence, but includes the considera-
tion of accidental injuries; and, moreover, the present heading may be thought of & more practical and
lezs abstract character than that propuosed by Mr. Starkie.

Art. 1,

An injury shall be deemed to consist in any harm, damage or other evil con-
sequence, caused to any person in body, mind, reputation, property or right, or
any harm, damage or other evil consequence caused to the State or Public. (@)

(&) This Article may hereafier be conveniently transferred to the general Chapter of definitions. It
js now inserted in this place for the purpose of obviating misapprehension as to the import of the term
“injury” in the following Articles.
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ART, 2.

An injury (b) resulting from an omission does not subject the person causing it
to punishment, unless such omission be unlawful (¢). An omission shall be deemed
to be unlawful whensoever it is a breach of some duty imposed by law, or gives
cause for a civil action.

(&) Their colleague, Mr. Starkie (see his note p. 52, below), supposes that in this Article the other
Comumissioners use the term * injury” in, a different sense from that in which they have used it in Article
1. They think, however, it is plain thet in this Article they nse “ injury” in the popular sense indi-
cated in Article 1, and that the object of the Article is to specify in what cases an injury shall be
unlawful, and when not. They think that there is no ground for suppoesing that Article 1 is confined
to hurts prohibited by law., The term “injury™ is adopted as being more compendious than the words
“ Hurt, damage, or evil consequence™ repeated in all the Articles of the former Digest as prepared by
the preceding Commissioners.

{¢) All the authorities agree, that where an omission would have rendered a party guilty of it subject
to an indictment, without reference to the particular coosequences of such omission, there the
party is eriminally responsible for the consequences oceasioned by such omission ; but much difference
of opinion has existed as to the further extension of eriminalliability arising from omissions.

Mr. Livingstone, in his Cede, renders persons liable for the consequences of omissions in
varicus cases in which they were under no civil or criminal {iubility to do the aet omitted.

Art. 484 of his Code provides that * Homicide by omission only, is committed by voluntarily per-
mitting another to do an act that must in the natural course of things cause his death, without appris-
ing him of his danger, if the aet be involuntary, or endeavouring to prevent it, if it be voluntary. He
shall be presumed to have permitted it voluntarily, who omits the necessary means of preventing the
death when he knows the danger and can cause it to be avoided without danger of personal injury or
pecuniary loss. This rule may be illustrated by the examples put in the last preceding Article :—If
the blind man is seen walking to the precipice by one who knows the danger, can easily apprise him
of it, but does not; or if one who knows that a plass contains poison, sees him about o drink if, either
by mistake or with intent to destroy himself, and makes no atiempt to prevent him ; in these cases the
omission amounts to homicide.”

Art. 485 is as follows : “ The exposing another to canses efther natural or adventitious, which in the
natural course of things must probably produce and do actually produce death, is homicide ; and this
may be either by act or by omission ; the placing an infant or other helpless person in the open air
during a winter’s night, by which he is frozen to death, or in the midst of & frequented highway, where
he is killed by the wheel of a carriage, is an illustration of this species of homicide by act,

He who shall with the knowledge of the danger leave a person of such deseription to perishin either
of those situations, when he could have been removed without persenal danger or pecuniary loss, com-
mits this kind of hemicide by omission”

The Indian Law Commissioners impugn the latitude of Mr. Livingstone’s provisions, and their
remarks have our general concurrence. In note M. to their Penal Code, the Indian Commissioners say,
*t Mr. Livingstone's Code provides, that a persou shall be considered as guilty of homicide who omits to
save life, which he could save * without personal danger, or pecuniary loss.”® This rule appears to us
to be open to serious objection. There may be extreme inconvenience without the smallest personal
danger, or the smallest risk of pecuniary loss, as in the case we lately put of a surgeon summoned from
Cslcutta to Meerut, to perform an operation. He may be offered such a fee that he would be a gainer
by going. He may have no ground te apprehend that he should run any greater personal risk by
journeying to the Upper Provinces than by continuing to reside in Bengal. But he is about to proceed
to Europe immediately, or he expects some members of his family by the next ship, and wishes to be
at the presidency to receive them. He, therefore, refusesto go. Surely he cught not, for eo refusing,
to be treated as 2 murderer. It would be somewhat inconsistent to punish ene man for not staying three
months in India to save the life of another, and to leave whelly wnpunished a man who, enjoying
ample wealth, should refuse to disburse an anna to save the life of another. Again, it =1i11_)ears to us
that it may be fit to punish & person as a murderer for causing death, by omitting an act which cannot
be performed without personal danger or pecuniary loss. A parent may be unable to procure food for
an infant without money § yet the parent, if he has the means, is bound to fumu_ih the infant with
food, and if, by omitting to do so, he voluntarily causes its death, he may with propriety be treated a5 a
murderer. A nurse hired to attend a person, suffering from an infectious disease, cannct perform her
duty without running some risk of infection. Yet, if she deserts the sick person, and thus voluntarily
causes his death, we should be disposed to treat her es a murderer.

“ We pronounce with confidence, therefore, that theline ought not to be drawn where Mr. Livingstone
has drawn it; but it is with great diffidence that we hring forward our own proposition. It s open to
objections : cases may be put in which it will operate too severely, and cases in which it will operate
too lentently; but we are unable to devise o better.

¢ What we propose is this, that where acts are made punishable on the ground that they have caused,
or have been intended .to cause, or have been known te be likely to cause a certain effect, omissions
which have caused, which have been intended to cause, or which have been known to he likely to cause
the same effect, shall be punishable in the same manner, provided thet such omissions were, on other
grounds, illegal. An omission is illegal (see Clause 28) if it be an offence, if it he & breach of some
direction of Iaw, or if it be such a wrong as would be a good ground for a civil action.

“We cannot defend this rule better than by giving a few illustrations of the way in which it will
operate. A omits to give Z. food, and by that omission voluntarily causes Z.’s death. Is thie murder?
I}lnder out rule it is murder, if A, was Z.'s gaoler, directed by the law to furnish Z. with food. Itis
murder if Z. were the infant child of A., and had, therefore, a legal right to sustenance, which right a
civil court would enforce against A. It is murder if Z, was a bedridden invalid, and A. a nurse aired
to feed Z. 1t is murder if A, was detaining Z. in unlawful confinement, and had thus contracted (see
Clause 338) a legal obligation te furnish Z, during the continuance of the confinement with necessaries.
T is not murder if Z. is a beggar, who has no ether claim on A. than that of humanity.
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A omits to tell Z, that a river is swollen so high that Z. cannot safely attemnpt to ford it, and by this
omission voluntarily causes Z.’s death. This is murder,if A.is a peon, statioved by autherity to warn
travellers from attempting to ford the river. It is murder if A, is a guide who had contracted to guide
Z. It is not murder if A, is a person on whom Z. hasno other clsim than that of humanity.

*¢ Asavage dog fastens on Z. A. omits to call off the dog, knowing that if the dog be not called off
it is likely that Z. will be killed. Z.izkilled. This is murder in A. if the dog belonged to A, inasmuch
as his omission to take proper order with the dog is illegal, (Clause 273}. But if A, be a mere passer
by, it is not murder. :

“ We are sensible that, in some of the cases which we have put, our rule may appear too lenient;
but we do not think that it can be made more severe without disturbing the whole order of society.
It ia true that the man who, having abundance of wealth, suffers a fellow creature to die of hunger at his
feet, is a bad man,—a worse man, probably then manyof those for whom we have provided very severe
punishment ; but we are unable to see where, if we make such a men legally punishable, we can
draw the line, If the rich man who refuses to save a beggar's life, at the cost of 2 little copper, is a
murderer, iz the poor man, just one degree above beggary, alse to bea murderer if he omits to invite
the beggar to partake his hard earned-vice? Again, if the rich man is a murderer for refusing to save
the beggar’s life at the cost of a little copper, is he also to be a murderer if he refuses to save the
beggar's life at the cost of a thousand rupees? Suppose A. to be fully convinced that nothing can save
Z.s life unless Z. leave Bengal and reside a year at the Cape; is A., however wealthy he may be, to be
punished as a murderer because he will not at his own expense send Z, to the Cape? Surely not. Yet
it will be difficult to say on what principle we can punish A. for not spending an anna to save Z.7s life,
and leave him unpunished for not spending a thousand rupees to save Z.’s life. The distinetion between
a legal and an illegal omission is perfectly plain and intelligible, But the distinction between a Jarge
and a small sum of money is very far from heing so; not to eay that a sum which is small to one man
is large to another.

“The same argument holds good in the case of the ford., It is true that none but a very depraved
man would suffer another to be drowned when he might prevent it by a word ; but if we punish such
a man, where are we to step? How much exertion are we to require? s a person to be a murderer
if he does not go fifty yards through the sun of Bengal at noon, in May, in order to caution a traveller
against a swollen river? Is he to be a murderer if he does not go a hundred yards ?--if he does not
go a mile P—if he does not go ten? What is the precise amount of trouble and inconvenience which
he is to endure? The distinction between the guide who is bound to conduct the traveller as safely as
he can, and & mere stranger, is a clear distinction. But the distinction between a stranger who will
not give a halloo to save a man’s life and a stranger whe will not run a mile to save a man’s life, is
very far from being equally clear.

“It is, indeed, most highly desirable that men ehould not merely abstain frem doing harm
to their neighbours, but should render active services to their neighbours. In general, however,
the penal law must content itself with keeping men from doing positive harm, and must leave
to public opinion, and te the teachers of morality and religion, the office of furniehing men
with motives for doing positive good. It is evident that, to attempt to punish men by law for
not rendering to others all the service which it is their duty to render to others would bhe pre-
posterous.  We must grant impunity to the vast majority of those omissions which a benevolent
morality would pronounce reprehensible, and must content ourselves with punishing such omissions only
when they are distinguished from the rest by some circumstance which marks them out as peculiarly
fit objects of penal legislation, Now, no circumstance appears to us eo well fitted to be the mark as
the circumstance which we have selected. It will generally be found in the most atrocious cases of
omission ; it will scarcely ever be found in a venial case of omission; snd it is more clear and certain
thun any other mark that has occurred to us. That there are objections o the line which we propose to
draw, we have admitted ; but there are ohjections to every line which can be drawn, and some line
must be drawn.” :

It sppears to us that we are justified, as well by renson as by the authorities of English Law
in rendeting persons criminally liable for the consequences of omissions, which they were bound
by contract to have avoided, although we are fully sensible of the inconvenience of referring to
the civil law upon eriminal trials, In the case of the Queen v. Marriott,) 8 Car. & P. 425,
where it appeared that the prisoner who was indicted for the murder of the deceased, by confining
her against her will, and not providing her with meat and neccssaries, took the deceased, who was 74
vears of age, home to live with him, on the death of her sister, with whom she had previously lived,
saying that he would make her happy and comfortable, and on another occasion had said, that in con-
sequence of a transaction which Le mentioned, he had undertaken to keep the deceased comfurtable as
long as she lived, Mr. Justice Patteson said, *“if the prisoner was guilty of wilful neglect, so gross and
wilful that you sre satisfied he must have contemplated the death of the deceased, then he will be guilty
of murder: if, however, you think only that he was careless, that her death was occasioned by his
negligence, though he did not contemplate it, he wiil be guilty of manslaughter. The eases which have
happened of this description have been generally cases of children and servants, where the duty has
been apperent. This is not such a case; but it will be for you to say whether from the way in which
the prisoner treated her, he had not by way of contract, in some way or other taken apon him the per-
formance of that duty which she, from age and infirmity, was incapable of doing.”’ (After reading evi-
dence as to the contract, he continued,) “ This is the evidence on which you are called on to infer
that the prisoner undertook to provide the deceased with necessaries; and though, if ke broke that
contract, ke might not be Lable fo be indicted during her life, yet if by his negligence her death was
orcasioned, then he becomes criminally responsible?

We are however, aware that parties under civil obligation by contract may occasionally, under very
peculiar circumstances, be prevented {rom doing acts which they have engaged to do, by physical
imypossibilities or by contingencies which may appear justly to exempt them from criminal punish-
ment for the consequences of their omissions so oceasioned. We think, however, that in all such
rarc and extreme cases, the omitting party wonld be excused, since the omission could neither be
referred to the heads of ¥ wilfulness” or * negligence,” the only grounds, according to our Digest, of
criminal responsibility.

With regard to their colleague, Mr. Starkie’s, objection (see his note, p. 52, below), to the definition
proposed by the other Commissioners, of what shall constitute unlawful omissions, the other Commis-
sioners conceive that this head of criminal law would have no practical operation, if it were confined to
cases in which the omission would have been indictable independently of the particular result.
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Anrt. 3.

An injury shall be deemed to be wilfully caused whensoever the person from
whose act or omission such injury results, either directly intended it to result
from his act or omission, or, belleving that it was in any degree probable that such
injury would result from his act or omission, ‘incurred the risk of causing such

injury (d).

(d) Sir M. Foster Jays down a rule, that *if an action unlawful in itself be done deliberately, and
with intention of mischief or great bodily harm to particulars, or of mischief indiscriminately, fall
where it may, and death ensue, against, or beside the original intention of the party, it will be murder,”
Foster, 261. Hence the term “ wilfully” is used in & more entarged sense than as signifying * direct
intention.”” 'This subject is more fully cousidered in the Seventh Report of the Criminal Law Commis-
sioners, p. 22, et seq. '

ARrT. 4. )

An act shall be deemed to be maliciously (¢) done or omitted, and an injury shall
be deemed to be maliciously cansed, whensoever such act or injury shall be wil-
fully done or omitted or caused respectively, without justification or excuse.

{¢) The term malice is so interwoven with enactments of the Criminal Law that we have thought
it expedient to retain it, notwithstanding the objection to it, on account of its signifying a very
different. thing from that which, in common parlance, it importa.

The adoption of the term, however, in the sense in which it is used in this Digest, will be so far
beneficial as jt will obviate the necessity for employing a number of terms savouring of much subtlefy,
and attended with some obsenrity and uncertaivty,such as ‘“ malice in fagt,”? ¢ malice in law,” * implied
and express malice,” “ malice aforethenght”? The definitions of the term * malice,” it may be observed,
are only to be found in text-writers, and dispersed decisions ; nor are they always uniform or consistent,

According to Sir M. Foster, (Disc. 1L of Homicide) « implied malice will, if carefully adverted to,
be found to turn upon this single point, that the fact hath been attended with such circumstances as
carry in them the plain indication of 4 heart regardless of social duty, and fataily bent upon mischief.”

Mr. Serjt. Hawkins, (Pleas of the Crown, b. i ¢.31, 8. 18.) ¢ In general, any formed design of
doing mischief may be called malice.”

Mcr. Just. Dest, (Rev. Harvey, 2 Bar, & Cres. 268.) “We must settle what is meant by the term
¢malice” The legal import of this term differs from its acceptation in common conversation. It is
Tot, as in ordinary speech, only an expression of hatred and jll-will to an individual, but means any
wicked or mischievous intention of the mind. Thus in the erime of mmrder, which is always stated
in the jndictment to be committed with malice aforethonght, it is neither vecessary in support of such
indictment to show that the prisoner had any enmity to the deceased, nor would proof of absence of iil-
will furnish the accused with any defence when it is proved that the nct of killing was intentional, end
done without any justifiable cause.”

Mr. Just. Bayley (M88.) ¢ Malice does not ecessarily import any settled anger or desire of
revenge ; if the act is without any maaner of excuse, and from frowardness of mind, it is malicions,”

‘Mr. Just. Littledale, (M‘Pherson ». Daniels, 10 Bar & Cres. 272.) % Malice, in ita legal seuse,
denotes a wrongful act done intentionally without just couse or excuse.”

ARrT. 5.

An injury shall be deemed to be negligently ( ) caused whensoever it is not
wilfully caused, but results from want of reasonable cautiom, in the undertaking
and doing of any act, either without such skill, knowledge, or ability as is suitable
to the occasion, or without due care taken to ascertain the nature and prebable
consequences of such act; or where it results from the not exercising reasonable
caution in the doing of any act, either as regards the means used or the manner
of using them, or from the doing of any act without using reasonable caution for
the prevention of mischief, or from the omitting to do any act which a person
using reasonable caution would not have omitted te do.

(f) The tern * negligently " includes the undertaking of acts from which & person of ordinary prudence
would have abstained, for which the term rashness might, in popular langusge, be deemed more
appropriate. It is the absence of belief in the probability of the event whieh has occurred, prior to

the act or omission which has occasioned the result, which distinguishes negligence from wilfulpess.
The nature of negligent injuries in various instances receives much illustration from the Section on

“ Negligent Homicide.”

Art. 6.

An injury shall be deemed to be accidentally (¢} caused, whensoever it is neither
wilfully nor negligently caused. Accidental injuries do not subject the persons
eauging them to punishment, except as is hereafter in this Act mentioned.

(g) The principle adopted by the present law is that of punishing the act without reference to the
intent, or probable consequences of & person’s actions.. In Eden’s Principles of Penal Jurisprudence, itis
stated, that* a man, shooting at a bird, and using proper and ordinary caution to prevent deuger, unior-
tunately happeneth io kill ks neighbour, the guilt of thie manin the eye of the law, and eonsequently the
proportion of his punishment, will depend parily on the nature, size, and shape of the bird, and partly on
the intention of the man with respect to the bird ¢ but it will have no connexion whatever with the act of
bomicide. If the bird chaneeth ia evidenge to be & wild pigeon, fere nature et nuflius in bonis, it
will be excusable homicide ; if a tame fowl, and shot at for the amusement and improvement of the
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markaman, it will be felonious and manslaughter, because an unlawful trespass on the property of
another ; lastly, if the bird were private property, and intended to be stolen, it will be murder, by reason
of that felonious intent. ‘The ancient law did not dietinguish between different degrees of feleny,
and consequently the punishing of a persen for one felony, where he intended quitea different felony,
did not eppear so incongruous as it muet seem in the present day,

Your Commissioners think, that where there ias any probable connexion between an injury and any
act or omission, such that the punishment for oecasioning the injury would deter persons from wilfully
or negligently being guilty of such like acts or omissions, that there the injury may reasonably be
deemed to be wilfully or negligently caused. But where there is no ground for believing that an
injury was in the contemplation of the party charged with causing it, and the connexion is so remote
between it and the act or omission, however unlawful, which has led to it, that it cannot be impated te
negligence, and that any punishment for causing the injury cannot operate by way of example to deter
others from doing or omitting what the party accused hae done or omitted, that there the injury
should be deemed accidental and dispunishable; the party, however, remaining punishable for hia
illegal act, without reference to its remote and improbahle consequences.

The existence of the present rule of law is, moreover, ohjectionable, on account of having led to
subtle distingtions in regard to wnale prokikite and mala in se, and lawfid and wnlawfiul sports, as to
which the opinions of high authorities are not uniferm or consistent.

According to Sir M. Foster (Disc. I1. of Homicide), to constitute accidental homicide, “ the aect
upon which death ensueth must be lawful : for if the act be unlawful, I mean if it he malum in se, the
case will amount to felony, either murder or mansluughter, as circunstances may vary the nature of it.
If it be done in proscation of a feloniouns intention, it will be murder; but if the intent went no further
than to commit & hare trespass, manslaughter: though I confess Lord Coke seemeth to think otherwise.”
« A, shooteth at the poultry of B., and by accident killeth a man; if his intention was to steal the
poultry, which must be collected from the circumstances, it will be murder by reason of that felonious
intent; but if it was done wantonly and without that intention, it will be barely manslaughter. The
rule I have laid down supposeth that the act from which death eneueth was malum in se: for if it was
barely malum prokibitum, as shooting at game by a person not qualified by statute law to keep or use a
gun for that purpuse, the case of a person so offending wilt fall under the same rule as that of a qualified
man; for the statutes prohibiting the destruction of game, under certain penalties, will not, in &
question of this kind, enhance the accident beyond its intrinsic moment.”” The same learned judge
also malces the distinction between cases where death ensues from accidents happening at innocent and
allowable aports and recreations, and death occasioned at such as are unlawful.  In the former, contrary
to what seems to be the opinion of Lard Hale (1 Pl of the Crown, 472), he says that the death, fulls
within the rule of excusable homicide. In apeaking of the case of a child who wes killed by a man,
who missed his aim, at the diversion of cock-throwing at Shrove-tide, he says, * I once in the cireuit
ruled it manslaughter. It is 2 barbarous, unmasnly custom, frequently productive of great disorders,
dangerous to the bye-standers, and ought to be discauraged.”

"Fhis subject has been very elaborately discussed by the Indian Law Commissioners. In note M,
to their Penal Code, they say,—

¢t may be thought that we have dealt too lenienlly by the offender, who, while committing
a critne, causes death, which he did not intend to cunse, or know himself to be likely to cause

*“The law, as we have framed it, differs widely from the English law. “If’ says Sir William
Blackstone, f one intends to do another felony, and undesignedly kills a man, this is murder :> and he
gives the following illustration of the rule:—* If one gives a woman with child a medicine to
produce abortion, and it opetates so violently as to kill the woman, this is murder in the person who

ve it.!

i Under the provisions of our code, this case would be very differently dealt with, according to
circumstances. If A. kills Z, hy administering abortives to her, with the knowledge that those
abortives are likely to cause her death, he it guilty of voluntary culpable homicide, which will be
voluntary culpable homicide, by consent, if Z. agreed (o run the risk; and murder if Z. did not so
agree. If A. causes miscarriage to Z., not intending to canse Z.’s death, nor thinking it likely that he
shull canse Z.’s death, but so rashly or negligently as to cause her death, A. is guilty of culpable
homicide, not voluntary, and will be liable to the punishment provided for the causing of miscarriage,
increased by imprisonment for a term not exceeding two years. Lastly, if A. tonk such precautions
that there was no reasonuble probability that Z.’s death would be caused, and if the medicine were
rendered deadly by some accident which ne human sagaeity could have foreseen, or by kome pecu-
liarity in Z.'8 constitution, such as there was no ground whatever to expect, A. will be Jiable to no
puniz;hme-nt whatever on aeconnt of her death. but will, of course, be liable to the punishment pro-
vided for causing miscarringe. It may be proper for us to offec some arguments in defence of this
part of the Code. .

%It will be admitted that, when an aet is in itself innocent, to punish the person who does it
becanse bad consequences, which no humen wisdom could have fureseen, have followed from it, would
be, in the hirhest degree, barbarous and absurd,

“ A pilot is navigating the Hooghley with the utmost care and skill; he directs the vessel against
a sandbank which hus been recently formed, and of which the existence was altogether unkaown tifl
this disaster. Several of bis pussengers are consequently drowned. To hang the pilol as a murderer,
on account of this misfortune, would be universally allowed to be an act of atrocious injustice; but
if the vovage of the pilot be itself » high offence, ought that circumstance alone to turn his mistortune
jnto a murder 7 Suppose that he is engaged in conveying an offinder beyond the reach of justice s
that he has kidnapped some natives, and is carrying them 1o & ship which is to convey them to some
foreign slave colony ; that he is violating the laws of quarantive at a time when it is of the highest
jmportance that those laws shoulit be strietly abserved ; that he is carrying supplies, deserters, and
intelligence to Whe enemies of the state. The offence of such a pilot ought undoubtedly to be severeiy
punighed, But to pronounce him guilty of one offence, because a misfortune befel him while hie was
committing another offence ; to pronounce him the murderer of people whose lives he never neant to
endanger, whom he was doing his best to carry safe to their destination, and whose death hus been
purely accidental, is anrely to confound alt the boundaries of erime.

* Again, A. heaps fuel on a fire, not in sn imprudent manner, but in such a manner that the chance
of harm is not worth considering. Unhappily, the flame bursls out more violently than there was
reason 1o expect. At the sume moment a sudden puff of wind blows Z.s light dress towards the
hearth. 'The dress catches fire, and Z. is burnt to death. To punish A. as & murderer, on account of



15 SECOND REPORT OF THE COMMISSIONERS

such an unhappy event, would be senseless cruelty, But suppose that the fuel which caused the
flame to hurst forth waa a will which A. was fraudnlently destroying, ought this circumstance to
make A, the murderer of Z.? We think not. For the fraudulent destroying of willa we have pro-
vided in ‘other parts of the Code punishments which we think sufficient. If not sufficient, they ought
to be made 50; but we cannot admit that Z.’s death has, in the smallest degree, agpravated A’s
offence, or ought to be considered in apportioning A’s punishment.

% To punish, as a tnurderer, every man who, while committing a heinona offence, ceuses death by
pure misadventure, is a course which evidently adds nothing to the security of human life, No man
ean 50 eondnct himgelf as to make it absolutely certain that he shall not be so unfortunate as to causse
the death of a fellow-creature. The ntmost that he can do is to abstain from everything which is at
all likelv to cause death, No fear of punishment can make him do more than this; and, therefore,
to punish a man who has done this can add nothing to the security of human life. The only gnod
effect which such punishment can produce will be 1o deter people fromp committing any of those
offences which turn into murders what are in themselves mere accidents. It is in fact an addition te
to the punishment of those offences, and it is an addition made in the very worst way. For example,
hundreds of persons in some greai cities are in the habit of picking pockets. They know that they
are guilty of a great offence ; but it has never occurred to one of them, nor would. it oceur to any
rational man, that they are guilty of an offence which endaugers life. Unhappily, one of these
hundreds attempts to take the purse of u gentleman who has a loaded pistol in his pocket. The thief
touches the trigger ; the pistol goes off; the gentlesman is shot dead. To treat the case of this pick-
pocket differently from that of the nmnerous pickpockets who sleal under exactly the same circum-
stances, with exactly the same intentions, with no less risk of cansing death, with no greater care to
avoid causing death—to send them to the house ol lorrection us thieves, and him to the gallowsas s
murderer, appears to us an unressonable course, If the punishunent for stealing from the person be
too light, let it be increased, and let the increase fall alike on sll the offenders. Surely the worst
mode of increasing the punishment of ai offence is to provide that, besides the ordinary punishment,
every offender shall run an exceedingly small risk of being hanged. The more nearly the amount of
punishment can be reduced to A certuinty the better ; but if chaunce is to be admitted, there ure better
ways of admitting it. It would be a less capricious, and therefore a more salutary, course, to provide
that every fififeth, or every hundredth thief, selected by lot, shon!d be hanged, than to provide that
every thief should be hanged who, while engoged in stealing, should meet with an unforeseen mis-
fortune, such as might have befullen the most virtuous man while performing the most virtuous
action.

“ We trust that his Lerdship in Council will think that we have judged correctly in proposing that
when a person engaged in the commission of an offence causes death by pure accident, he shall suffer
only the punishment of his offence, without any addition on account of such accidental death.

“ 'When a person engaged in the commission of an offence, causes death by rashnese, or negligence,
but without either intenﬁing to cause death or thinking it likely that he ahall cause death, we propose
that he shall be liable to the punishment of the offence which he was engaged in committing, super-
added to the ordinary punishment of involuntary culpable homicide.

“The arguments and illustrations which we have employed for the purpese of showing that the
involuntary causing of death without either rashness or negligence ought, under no circumatances, to
be punished at all, will, with some modifications which will readily suggest themselves, serve to show
that the involuatary causing of death by rashuess or negligence, though always punishable, ought under
no cirecumstances to be punished as murder,

‘It gives us great pleasure to observe that Mr. Livingstone’s provisions on this subject, though in
details they differ widely from ours, are framed on the principles which we have here defended.”

The opinions just quoted have our general eoncurrence.~—See also the observations on this subject
contained in the Fourth Repors of the Criminal Law Commissionery, p. 28,

The following are the Articles of the Austrian and Prussian Codes on the subject of Accidental
Injuries :— '

AusTRIAN.—ART. 1.—% Malicious intent is requisite to constitute a crime ; but malicious intent is
imputable not only when the mischief connected with the crime has been directly compassed and
resolved upon in any act or emission, but elso where, with any other malicious design, something has
been done or omitted from which the mischief which has, in fact, resulted from it usually does result
from it, or, at Jeast, readily may result from it.”

Arr. 2,—* Therefore an action or comission is not imputable as a crime (among other instances
given) where the mischief has arisen from accident, carelessness, or ignorsnce of the consequences of
the action.”

PrussiaN.—ART. 36.— If the injurious result arose from an act in itself lawful, through mere
accident, the agent cannot be eriminally responsible for it.”

ArT. 37— If the act which had the accidental result against the will of the agent were in iteelf
unlawful, yet cannot the result itself be held to be a crime.”

Arr. 38— But in proportion to the possibility of foreseeing the injurious result by the criminal
mustfbe tl:’e severity of the punishment of the unlawful act itself, with respect to the injury arising
therefrom.

Mr. Starkie’s proposed Article {see his note, p. 52, below), exempting from punishment persona com-
mitting accidental injuries in the performance of lawful acts, raises the implication, your ether Commis-
sioners think, that where an act i1z unlawfil, any naccidental consequence ought, as a general rule, to
subject the agent to punishment. Your ether Commissioners think that, as & general rule, where a person
does an unlawful act, and a consequence follows which has no probeble connexion with it, and can
neither be imputed to wilfulness nor want of caution, the agent shonid be dispunishable, except for the
unlawful act in which he was engaged. The exceptions to such general yule, as where A., intending to
kill B., kills C. by mistake, are referred to the principle on which they depend, in their proper place.
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SECTION 3.
Of Criminal Agency and Porticipation.
Arr. 1.

PARTIES toa crime are either principals or aceessories.(a)

(o) Some material changes are proposed to be introduced into the Law of Principal and
Accessory.

1. All difference of punishment between principals in the first and second degree and sccessories is
proposed to be abolished.

2. The offence of heing an accessory after the fact in proposed to be abolished ; and it iz recom-
mended to provide under the head of “ Offences against the Administration of Justice ” for such parts
of the present law relating to accessories after the fact ns it may be desirable to retain. Accessories
afler the fact, aceording to our understanding of that term, are unknown to the law of Scotland.
“The Seotch law,” says Mr. Alison, p. 68, “different in this pariicular from that of England,
recognizes no accessories gffer \he fact, except by such conduct as infers, by legal evidence, previous
knowledge, counsel, or co-operation.”

3. The offence of being an accessory is made a substantive offence.

4. The distinctions in the law upon the subject of accessories in cases of treason, felony, and mis-
demeanors, are taken away.

The distinction of punishment being taken away between principals in the first and second degree,
and it never having been thonght necessary to indict them as for distinet offences, there seema no tonger
any necessity to designate the distinction between them by any technical term. Similarly, it will be
no longer necessary to add to the term “ accessory” the words * before the fact.”

The distinctions between the punishments of principals m the first and second degree, and again
between their punishinents and that of accessories before the fact, arose out of circumstancés relating
to capite] punishments and the allowance of clerzy in an early age of the law, They have occasioned
great perplexity in the trial of offenders, who have often wholly escaped punishment in consequence of
these distinetions, We have not deemed the injury lo society in the three instances of principal in the
first and second degree, snd arcessories, to be so different either in nature or degree, at least in pene-
ral cases, us to require any inequality in the punishments., See the observations contsined in the
Seventh Report of the Criminal Law Commissioners, p. 29, 30.

ArT. 2,

Every one isa principal in respect of a eriminal act who either does it or causes
it to be done otherwise than by a guilty agent; or who is one of several who so
jointly do such act or cause it to be dome; or who is present aiding in or
abetting the doing of such act.

ArT. 3.

A party shall be deemed to cause a criminal act to be done within the meaning
of the last preceding Article who wilfully causes it to be done by means of any
mechanical device or contrivance, or by any innocent person (whether such inno-
cent person act unconsciously or under compulsion, or be or be not the person to
whom injury is done), or by such means combined, and whether such party be
present or absent when the means used take effect, and although accidental cir-
cumstances conduce to render the means used effectual for the doing of the
eriminal act intended.

Arr, 4.

Where several distinet acts are essential to any crime, every one who either
singly, or jointly with any other person or persons, does any of such acts in
order to the commission of such crime, is a prineipal within the meaning of
Articles 1 and 2 of this Section. And where any injury is essential to a crime,
and several persons wilfully cause that injury, either by joining in the same act
or by jointly or severally doing distinct acts, each of such persons is also a princi-
pal within the meaning of Articles 1 and 2 of this Section.

ArrT. 8.

Every one is a principal in respect of a criminal omission, who being bound
either solely or jointly with any other person or persoms, to perform any duty
imposed by law, criminally omits to perform that duty.

ARrrT. 6.

A party shall be deemed to be present, aiding in or abetting the doing of a
criminal act within the meaning of Article 2 of this Section, who shall be near
enough to lend any help to the person who does or persons who do the act, or to
encourage such person or persons with the expectation of help, and who shall by
consent or any other means help or encourage such person or persons in the
doing of such act.
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Arnr. 7.

Provided that no person shall be deemed to be present aiding or abetting within
the meaning of the last preceding Article, who, having agreed with any other
person or persons to effectany criminal purpose, shall abandon his design, and so
separate himself from such other person or persons, that there was not, at the
time when the act was done, any engagement on his part for, or any reasonable
expectation in, such other person or persons of help from him.

ART. 8.

Every one is an accessory in respect of a criminal act done who, although not
being present within the meaning of Article 6 of this Section, when the act is
done, ¥ws, by commandment, advice, consent, aid, encouragement or otherwise,
directly or indirectly, or immediately or mediately, procured or promoted the
doing of it by a principal offender. :

Every one s an accessory in respect of a criminal omission who has, by command-
ment, advice, consent, encouragement or otherwise, directly or indirectly, or im-
mediately or mediately, procured or promoted the omitting by a principal offender
to do the act the omission to do which is eriminal.

ArT. 9.

No person shall be deemed to have procured or promoted any criminal act or
omission who shall, previously to such act or omission, abandon his design ; pro.
vided that previously to such act or omission he shall countermand the ecriminal
act or omission, and use his utmost endeavour to prevent the doing of such act,
or to procure the due performance of the act the omission todo which is criminal,
and provided also that the party guilty of such act or omission shall know that
such act or omission is so countermanded.

Ant. 10,

A party shall be deemed to have procured or promoted the doing of a criminal
act within the meaning of Article B of this Section, although such act shall vary
from that the doing of which such party shall have intended to procure or pro-
mote, provided the crime intended and the one perpetrated be substantially the
same, and the person or thing against whom or with respect to which such erime
is perpetrated be the person or thing against whom or with respect to which such
crime was intended, or although the person against whom such erime Is perpe-
trated be not the person against whom it was intended, if, by mistake or accident,
the injury which constitutes the crime light upon a different person from the one
against whom such injury was intended : so =lso, if the act done be a probable
consequence of the endeavour to do that the doing of which is so intended to be
procured or promoted.

ArT. 11

An accessory to & crime shall be deemed to be guilty of that crime; and every
penal provision of this Act in respect of any criminal act or omission shall be
applicable to accessories as well as to principals, as fully and effectually as if
every such provision had by express words included accessories.

Arr. 12

If several persons assembled together shall have united in a common design to
execute any criminal purpose, or any purpose whatsoever by criminal means, and
shall endeavour to execute such design, all shall be decmed to be equally guilty
in respect of any act done by any one or more of them in pursuance of and
accordance with such design.

Art. 13.

Provided that if, after several persons shall have so united as in the last pre-
ceding Article is mentioned, any of them shall do any criminal act which is beyond
the scope of such common design, such of them as shall not be privy or consenting
to the eriminal act so done shall not be responsible in respect of such act.

Arr. 14,

Provided also, that where, after several persons shall have united in such common
design as in Article 12 of this Section is mentioned, any of them shall, before the
accomplishment of their purpose, or of any criminal act done in furtherance of
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and within the scope of such design, abandon such design and withdraw from
the further prosecution thereof, sucinperson shall not, by reason only of his having
so united with others as aforesaid, be responsible in respect of any criminal act
done in furtherance of such design, after such abandonment and withdrawal,
iff previously to such act he shall use his utmost endeavour to prevent the doing
of 1t,

Art. 15,

Whensoever a person would himself be justified or excused in the doing of any
act, such justification or excuse shall be deemed to extend to any person acting
in his aid or assistance.

Agrr. 18.

All the provisions contained within this Section, concerning acts done, and
their consequences, shall, so far as such provisions may be applicable, apply to
unlawful omissions and the consequences of such omissions.

Arr, 17.

So every provision of this Section, concerning the commission of an offence,
shall be deemed to be applicable to offences, consisting wholly or partly in some
unlewful omission.

ArrT. 18.

In case any special provision hereinafter in this Act contained shall be wholly
or in part inconsistent with any provision contained under this or the First or
Second Sections of this Chapter, such special provision shall nevertheless be
effectual to the same extent as if such previous provision, or so much of it as is
inconsistent with such special provision, did not exist.

CHAPTER IL
HoMICIDE AND OTHER FFENCES AGAINST THE PERSON.

SECTION I.
Of what Homicide the Law takes Cognizance.

Arrt. 1,

Homicipg is the killing of any human being. (a)

(@) 'Fhe Commissioners have not inserted in the digest the ancient limitation confining prosecu-
tions for murder to cases where the party injured dies within a year und a day afier the cause of
death. Iy Secotland, there seems to be no such rile.  Mr. Alison (p. 151) says, “In the case
of William Lewis, April 16, 1610, it appeared from the libel that the person wounded had sur-
vived the injury for 17 months, notwithstanding which it wes sent to an assize.” Except
in very fiagrant instances, the party injuring will be prosecuted immediately for some injury 1o
the person short of death, which would preclude a subsequent prosecution for murder ; and, unlesa in
very plain cases, the distance of time would negative the inference that the death was occasioned by
the cause to which it is attempted to ascribe it. But where there is no reasonable doubt that death
has resulted from & particular cause, though the sufferings of the party injured have been protracted
longer than a year, it seems that it may often be expedient for public justice that the party injuring
should be indicted for murder; nor is there much danger of giving encouragement to prosecutions for
murder on account of deaths remotely and ancertzinly connected with injurice received.

ArrT. 2.

Where an injury is inflicted upon a child in the womb, such child is not to be
deemed to be a human being within the meaning of the last preceding Article
unless such child be afterwards born alive. (0)

(&) If a person strike a woman who is with child, whereby the child within her is killed, it is
neither murder nor manslaughter, 1 Hale, 433, 1t seems always to have been the better opinion, if
a child having been Lorn alive, afterwards died, by reason of any potions or bruises it received in the
womb, that it was murder in such as administered or gave them, 3 Inst., 50: 1 Hawk, P.C, e. 31,
s. 16; 4 Black. Com., 198 ; I East's P.C., c. 5, =. 14, . 228; ond is now settled by Senior’s Case,
1 Moe. C.C.R. 546 ; but Hale (1 PI. of Crown, 432) and Staund. (PL of Crown, p. 21) thought other-
wise, on account, it seems, of the difficulty of ascertaining the fact.

Anr. 3.

It is not essential to being born alive, within the meaning of the last preceding
Article, that the umbilical cord, whereby the child is connected with the mother,
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should be separated, or that the ecirculation of the child’s blood should be dis-
tinet from that of the mother. (¢)

(¢) The point of a child having been killed before a separation of the umbilical cord and a separate
circulation in the child having occurred on judicial trials severa! times, and there being conflicting
opinions of the Judges upon the subject, the Commissioners have thought it expedient to state that
rule which appeared to them most proper,—(See R, ». Erock, 5 Car, and P. 539, and R. ». Wright,
9 Car., and P. 154, where it was stated by the Judges who tried these cuses that there must be an
independent circulation in the child.) Mr. Baron Parke, however, in R. v. Crutchley, 7 Cur, and P.
814, stated it as his opinion, thut if a child was strangled ““intentionally, while it was connected
by the umbilical cord to the mother, and after it was wholly produced,” that it would be murder,
In R. », Trilloe, 2 Mon. C.C.R. 261, where the child was Lilled after it was. produced alive, and had
an independent circulation, but before the umbilical cord wus seperated, it was unanimously held at s
meeting of the judges that it was murder. It does not appear from the Report of R. v. Crutchley,
whether the child had an independent circulation or not; but from the judge who tried the prisoner
in Trilloe’s Case having agreed with the view of the law taken by Mr. Baron Parke in R, . Crutchley,
and only having reserved the case becanse Mr. Baron Parke had declared his intention to do so in
case of a conviction ; but the prisoner, having been acquitted, it became unnecessary to do so : it would
seem that Mr. Baron Parke considered that the having un independent circalation depended upon the
severance of the umbilical cord. If this he so, the present state of the law wonld appear to require
that the child should have an independent cireculation. We submit, however, that if a child be horn
wholly into the world alive, whether it have an independent cireulation or not, it ought to be murder
to kill it.

Art, 4.

The law takes no cognizance of homicide unless death result from bodily
injury, caused by some act or omission, as contradistinguished from death occa- -
sioned by any influence on the mind, or by any disorder or disease arising from
such influence. (d)

{d) That death may be occasioned by influence on the mind, and that when so occasioned it is
attended with all the bud consequences of murder cannot be doubted. But such instances are of rare
occurrence, and the difficulty of procuring a coaviction for muarder under such circumstances would he
very considerable, And, oo the other hand, a door might be opened, by a change of the law, for
malicious prosecutions. Under these circumstances we do not feel justified in recommending the
abandonment of & principle which has been sanctioned by long wsage and high authorities. We con-
ceive, however, that there is great weight in the reasoning urged by the Indian Law Commissioners
in support of their adoption of adifferent course. They say, ** Mr. Livingstone, we observe, excepts
from the definition of homicide cases in which death is produged by the effect of words on the imagina-
tion, or the paseions. The reasoning of that distinguished jurist has by no means convinced ua that the
distinction which he makes is well founded. Indeed there are few parts of his code which appear toua
to have been less happily executed than this. Hia words are these— The destruction must be hy
the act of another; therefore, self-destruction is excluded from the definition. [t must be operated by
sorae act. 'Therefore death, although produced by the operation of words on the imagination or the pas-
sions, is not homicide. - But if words are used which are calculated to produce snd do produce some act
which'is the immediate cause of denth, itis homicide. A blind man, or a stranger in the dark, directed
by words ouly to a precipice, where he falls and is killed, a direction verbally given to take & drug that
it is known will prove fatal, and which has that effect, are instances of thia modification of the rule.’

“ This appears to us altogethcr incoherent. A, verbally directs Z. to swallow & poisonous drug. Z,
swallows it and dies. And this, says Mr. Livingstone, is homicide in A. It certainly ought to be so
considered. But how, on Mr. Livingstone’s principles it cau be so considered we do not understend.
¢ Homicide,” he says, must be operated-by ©an act.” Where, then is the act in this case? Iait the
speaking of A.P—Clearly not; for Mr. Livingstone lays down the doctrine that speaking is not an act.
Is it the swallowing hy Z.7—Clearly not; for the destruction of life, according to Mr. Livingstone, is
not homicide unlessit be by the sct of another, And this swallowing is an act performed by Z. himeelf,

* The reasonehle course, in our opinion, is to ¢consider speaking us an act, and to treat A. as guilty of
voluntary culpable homicide, if by speaking he has voluntarily ceused Z.’s death, whether his wordy
operated circnitously by inducing Z. to swallow poison, or directly by throwing Z. into convul:ions, '

* There will indeed be few homicides of this latter sort. [t appears to us that a conviction, or even
a trial in such a case, would be an event of extremely rare occurrence. There would probably not be
ene such trial in a century. It would be most difficult to prove to the conviction of any eourt that death
had really been the effect of excitement produced by words. It wonld be still more difficult to prove
that the person who spoke the words anticipated from them an effect which, except under very peculiar
circumstances, and on very peculiar constitntions, no words would produce. Still it seems to us that
both these points might be made out by overwhelming evidence ; and supposing them to be g0 made
out, we are unable to perceive any distinetion between the case of him who voluntarily causes death in this
manner and the case of kim who veluntarily causes death by means of a pistol or a sword. Supposeit to
be proved to the entire conviction of a criminal court that Z., the decensed, was in & very critical state of
health, that A., the heir to Z.’s property, had been informed by Z.’s physicians that Z.’s recovery abso-
Intely depended on his being kept quiet in mind, and that the smallest mental excitement would
endanger his life ; that A. immediately broke inte Z.’s sick room, and told bim adreadful piece of intel-
ligence which was & pure invention ; that Z. went into fits, and died on the spot; that A. had sfterwards
bousted of having cleared the way for himself to a good property by this artifice : these things being
fully proved, no judge could doubt that A. had volunterily caused the desth of Z.; nor do we perceive
eny reason for not ?unishing A. in the same manner in which he would have been punished if he had
mixed arsenic in Z.'s medicine.”’

ARrrT, 5.

Tt is homicide, although the effect of bodily injury be merely to accelerate the
death of one labouring under some previous bodily injury, disorder or disease.
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. Arr. 6.
It is homicide if the death be caused by bodily injury, although by proper reme-
dies and skilful treatment, death might have been prevented.

ART. 7.
It is homicide, although through neglect or ill-treatment on the part of the
injured person himself or some other, a disease or disorder, which is the imme-

diate cause of the death, ensue from the original injury. (¢}

(€) 'The authorities on this subject are not uniform, and the distinctions laid down are neither pre-
cise nor consistent, The principle of the law seems to be, that the responsibility of the party injuring
is not diminished in consequence of contingencies which are of probable oceurrence in like cases.
The law of Scotlund differs from our law in thig respect. *If death be owing not to the natural
aud accustomed consequences of the injury, but to remote and improbuble accidents, which have since
intervened, the pannel must be acquitted. Thus if a person receive a slizht injury, in itself by no
meens dangerous, but which, by his ebstinacy or intemperance, or by rash and hurtiul applications,
degenerates in the end intoa morlal sore, he is himsell answerable for the fatal result, and the first
injury was ouly the occasion of his deed.” (Alison’s Principles of the Criminal Law of Scotland,
P- 147.) Doubts may be entertained whether the above Article should not be modified so as to
exclude cases where the party iujured by his own obstinuey or gross negleet accelerales death; but
we do not feel justified in propusing sn slteration of the existing law upon this point, seeing
that practical danger might result if this plen were admitted. ‘The case is not likely to be of
frequent occurrence where a person obslinately vesists or neglects his own cure, and If the plea were
to be admilled, doubts would be raised upon every trial for homicide, whether the party killed had
not neglected his own cure.

Tipnn this subject the Indian Law Cummissioners (Note M. to their Penal Ceode) say * Mr.
Livingstone excepts from the definition of homicide the cases of a person whe dies of a slight wound
which, from neglect, or from the application of improper remedies, has proved mortal, We zee no
Teason [or excepting such cases from the simple general rule which we propose. It will, indeed, bs
in gestera] more difficult to prove that death has been caused by a seratch than by a stab that has
reached the heart; and it will, in a still greater degree, be more difficult to prove that a scrateh was
intended 1o canse death than thal a stab was intended to cause death ; yet both these points might
be fully establshed. Suppose such a case as the following :—It is proved that A. inflicted a slizhi
wound on Z., a child who stood between him and a large properly. It is proved that the ignorant
and superstitious servants aboui Z. applied the most absurd remedies to the wound. It is proved
that under their (reatment the wound mortified, and the child died. Letters from A. 10 a confi-
dent are produced, In those letters A. congratulates himself on his skill, rermarks that he could
nat have inflicted a more severe wound without exposing himself to be punished as a murderer;
refates, with exultativn, the mode of treatment followed by the pecple who have charge of Z,, and
boasts that he always foresaw that they would turn the elightest incizion into a mortal wound. It
appears 1o us that if such evideuce were produced, A. ought to be punished as a murderer,

“ Agaiu, suppose that A makes a deliberate altempt to commit assassination. In the pre-
sence of numbers, he aims a knife at the heart of Z.; but the kuife glances aside, and inflicts
only a slight wound. 'This happened in the case of Jean Chatel, of Damien, of Guiscard,
and of many other assassins of the most desperate character. In such cases there is no doubt
whatever as to the intentjon. Suppose that the person who received the wound is under the necessity
of exposing himself’ to a moist atmoesphere immediately afterwards, and that, in conseguence, he is
altacked with tetunus, and dies. Here, again, however slight the wound may have been, we are
unable to perceive any good reuson for not punishing A. as a muderer.”

ARrT. 8.

It is homicide, although the death be not directly caused by the injury done,
nor, as is mentioned in the last preceding Article, by a disease or disorder ensuing
from such injury, but by some distinet bodily injury, disease or disorder, result-
ing from the treatment of the original injury, provided the injury, disease or

disorder resulting therefrom were not negligently caused within the meaning of
Article 5 of Section 2 of Chapter 1. of this Act. (f)

(f) There are many nire and diffienlt questions as to the legal conuexion between sn injury
received and supervening death, where the original injury is, by aggravation, heightened into the
cayee of death, so as that the immediate cause ol death may be regarded ss & modification of the
original injury, though in some respects ita character may be different, and it may be known by a
different name; as where, by neglect or ill-treatment, the original injury turns to & gangrene, or pro-
duces a fever. In these cases it is admitted that the perpetrator of the injury has been guilty of homi-
cide, notwithstanding there has been neglect or ill-treatment, and although under better treatment the
injured men might probably have recovered : cases of this nature are provided for in the last preceding
Article.

It appears to the majority of your Comimissioners, also, that in cases where, in consequence of an
injury, the sufferer is treated with reasonable care, mlthough death be occasioned by the treatment
received, and is not produced by any aggravation of the original injury, yet, that it is homicide by the
person who caused that injury. A person receiving sn injury must be expected, by natural conse-
quence, to avail himeelf of treatment for it; and although such treatment be applied with reasonable
eaution, and may offer the only probable means of preserving life, it may not uunfrequently, in the
ordinary course of events, be attended with fatal consequences, In cases of this description, the ma-
jority of your Commissioners conceive that there is such & proximate connexion between the original
injury and the fatal result, as justly to render the perpetrator of the injury answerable for that result.

But in cases of negligent treatment, where reasoneble caution hes not been used, and the person
administering such treatment would be criminally responsible for negligence, the majority of your
Commissioners are of opinion that the person who inflicts an injury ought not te be responsible, if
the disease or disorder which occasions death cemnot properly be considered to have ensued from the
original injury, and to be an aggravated consequence of it, but is solely attributable to the criminal

negligence,
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SECTION 2.
Murder.

' AmT. L
WitosoEVER shall be guilty of Murder shall suffer death,

ARt 2.

Homicide is murder whensoever the killing is wilful, and is neither extenuated
within the provisions of Section 3, nor justifiable within the provisions of Section
5 of this Chapter. (a) :

(¢) The definitions of murder, according to the English Iaw, are open to many ohjections, which have
been pointed out by Mr, Livingstone and other writers, The reasons given for the definition suggested by
Mr. Livingstone, in his Code of Crimes and Punishments, so fully explain the advantages of our mode of
defining murder, which in principle is the same as his, but more concise, that we cannot do better than
insert his observations in recommending his definition to the attenrion of the Legistature of Louisiana.
He says, “ The particular attention of the Legislature is called to the definition of this evime in the
new code, and it is earnestly desired that every word of it may be weighed, and that it may be contrasted
with the description of it given by our present law, and that the one may be sanctioned which is the
most clear and explicit, and which requires the lemst reference to other sources for understandiog it.
By the code it ig thus described :—* Murder is homicide inflicted with a premeditated design, accer-
panied by any of the circumstances which, according to the previous provisions of this Chapter, do not
justify, excuse, or bring it within some one of the descriptions of homicide hereiubefore defined.” This
description was, as the projected code was first printed, contnined in two Articles, The sense was pre-
cisely the same, but the amendment consolidated and made it more concise, and was therefore preferred.
If, then, a clear ides in the preceding parts of this Chapter has been given of the other descriptions of
homicide, there can be no difficulty in forming one of this thet is not liable to error. An act of homi-
cide occurs, Did the circumstances justify it? Did they excuse it? Does it come within any of the
descriptions of negligent homicide? Is it manslaughter ? I either of these questions be answered in
the affirmative, it cannot be murder. The advantage of this mode of description over that of a simple
definition is evident ; for should eny words contained in that definition be liable to misconstruction, an
act properly coming within the lower degree of that offence might be brought within the definition of
the higher. The act of taking human life is the same in all. The attention should, therefore, if we
mean to avoid error, be drawn to all the circumstanceg that would bring the act into a lower degree of
offence before we inflict the punishment due to the highest; and if the law should be so framed as to
oblige those who administer it to make this examination, by the new code no jury eam convict, no
judge can eondemn for murder, until they have carefully examined all the lighter shades of homicide,
and are convinced that the circumstances of the case do not bring the accused within any of them.
The form of the law imposes this obligation ; it cannot be dispensed with, for there is no other descrip-
tion of the crime of murder than that it is homicide that is not one of those before described. Now
take the English description of the same crime, and see whether the same result is produced. Coke’s
description of the crime is the one most generally sanctioned by decisions and commentators. It is
this: * When a person of sound memory and discretion unlawfully killeth any reasonzble creature, in
being, and under the King’s peace, with malice aforethought, either express or implied.” Now
suppose a jury impanelled to try an indictment for murder, and after the circumstances of the case
have been detailed by the evidence, this description is read to them, and they are directed by the Court,
under the sanction of their oaths, to apply it to the case, there is scarcely a wordin it that, to & con-
scientious man, will not afford matter for serious doubt. The perpetrator must have been of sound
memory aud understanding, What a scope does this give for equivocation! What a field does it o
for inquiry ! What has the soundness of memory to do with the act? Be the faculty ever so imperfect,
how does it affect the guilt? And as to discretion, if a sonnd discretion were mecessary to constitute
guilt, no one could be guilty ; for surely he commits the highest indiscretion who takes away the life of
another and exposes his own to consequences of detection and punishment, The killing must be also
unlawful. Here we have one of the features of the deseription contained in the code, but without the
faculty which it affords of determining, by a reference to a few preceding pages, whether the kitling be
lawful. The person killed, to constitute the crime, must be a reasonable creature; neither @ new-born
infant, nor an idiot, nor a madman, ner one suffering in the delirium of & fever, or stn pified by oplum or
liquor, comes within this part of this description according to the Elain meaning of the words, ~ Again,
who is in the King’s peace? What is malice aforethought? Is there any malice that i afterthought ?
What is express malice? When shall it be implied? Thus we find thet there is scarcely a word in
the description of a crime so important to be known that will not raise at least a doubt in the mind of
a man of commen understanding ; and it would be difficult, perhaps, to prove any description of the
crime which would sufficiently give us to understand its precise meaning, without a reference to the defini-
tions of those homicides which were not ingluded in it. I am certainly aware that most of these terms
have been expounded by commentators, and illustrated by decisiona, and that & recourse to these sources of
information would teach us what construction the best lawyers and judges have put upon them, but still
the evil recurs, 'There is no source to which we can look for the sbavlute certainty on which the con-
stience of & juror ought to rest, who is sworn to decide, and the definition given to him as the text of
the law. He has a right to put the construction which his understanding adopte upon the doubtful
words ; and there are cases, 100, in which the expositors to whom he is directed are not themselves
agreed more particularly in what respects the construction of malice, express or implied,—the great
Eivot on which this definition tarus,—and one of which it is so difficult to form a definite idea that I

ave purposely excluded it from the description of this offence in the Code.”

AgrT. 3.
Bearing false witness with intent to destroy the life of any person, by reason
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whereof such person suffers death by the sentence of the Law, shall not be deemed
to be murder. (b)

(5) There appear to be sirong grounds for apprehending that this is murder by the law of England,
as it is by several other codes. A very remarkable instance occurred in this country of a prosecation
for this offence (see R v. M*Daniel and others, Fost. 131, 1 Leach, 44), which was abandoned by the
Attorney-General. It seems most probable that this abandonment was in consequence of an ap-
prehension entertained, lest the fear of capital punishment for murder by a malicions prosecution
should deter true witnesses from coming forward to support a prosecution for murder, See 4 Black,
Comm., p. 196, in the note, where Mr. Just. Blackstone says that he had good grounds for such an
opinion, and that nething sheuld be concluded from the waiving of that prosecution. The act seems
to be attended with many of the bad consequences, and to have the general features of a murder of the
most malignant description. It may be thonght, however, that no very strong or general appre-
hensinus con be entertained of life being taken away by such means, and that very great difficulty
would oveur in obtaining a conviction for the offence; and, moreover, the reasons above supposed to
have influenced the Attorney-General in M‘Daniel’s case are not altogether without foundation.
Under these circumstances, and regarding the severe penalties for perjury, and the general difficulty
of precuring convictions in capital cases, the Commissioners are disposed 1o propose the rule stated
in the text. The crime will, however, be provided for in the Chapter of the Digest relating to offences
against the administration of justice.

“ In Scotland there seems to be no aethority for holding that such an offence, how great soever and
however punishable ag perjury or conspiracy, could be made the subject of capial punishment,”—
(Alison’s Principles of the Criminal Law of Scotland, p.73,)

This offence is punishable with death by the Bavarian Code, Art. 292; and by the Prussian Code,
Art. 1412 and 1413 ; snd by the Indian Code, Art. 204, it is claseed under the head of ** Murder,”

The following are the provisions of the Bavarian and Prussian Codes.

Bavasian.—Arr. 292, I sn innocent person has been punished with deeth, in consequence of
the false and perjurious testimuny of several persons, the perjurers who have censpired together to
give such falee testimony, and also the person by whom the fulse witnesses were suborned, shall be
punished with death.”

Note.—In the scheme for a new code, published in 1822, this Article was omitted.

Pruestan.—-Arr, 1412-—* Whosoever in a eriminal inquiry has, by giving false testimony upon
oath, oceasioned an innocent persou to be punished, shall undergo the ordinary punishment of perjury,
increased in propurtion to the injury inflicted on the innocent person (see Art. 1405); and, if the
cace shall happen, even to the punishment of death.”

ART. 1413.—* When several persons agree among themselves to give false evidence, the punishment
which would be applicable in caae of simple false testimony shall be incressed; snd if a man shall
have lost his life by such false evidence, the offenders shall suffer the puniskment of the wheel from
belew (von unten).

SECTION 3.
Extenuated Homicide.

Ant. 1,

WaosogvER shall be guilty of extenuated homicide, shall, except as is hereinafter
mentioned in Article 16 of this Section, incur the penalties of the 4th class. (a)
{¢) See 9 Geo. IV, &, 31,8. 9,

ArTt. 2.

Homicide is extenuated whensoever the killing is wilful and not justifiable, but
the act from which death results is attributable to want of self-control, ocea-
sioned by an impulse of passion, fear or alarm, arising from sudden and grave

provocation offered by the party killed, which, for the time suspends the power
of self-control. (b)

(8) By the present law, the most grievous words of reproach, contemptuous and ingulting actions
or gestures, or trespasses against lands or goods, will not free the party killing from the guilt of murder,
if upon such provocation he make use of a deadly weapon, or otherwise manifest an intention to kill,
or to do some grievous bodily harm, {Foster Disc. II. of Homicide, ¢. 5, s. 1, & ¢. 8, 5. 12.) Batif
he use & wenpon not likely to kill, or give the party killed a box on the ear merely, and unluckily and
against his intention kill him, it will be manslaughter enly.—Jfbid. It is doubtful whether words of
menace of bodily harm are u sufficient provocation to extenuate homicide. In Lord Morely's case
(1 Ifale, 455) they are said to have been held to be so, but though the same case is mentioned in Kel-
yng, p. 85, no such position is there stated ; but if they are, it has been cousidered that they ought to
be accompanied by some act denoting an immediate intention to follow them up by an actual assault,
(1 East’s P.C. ¢c. 5, 8. 20, p. 233.) ‘These rules appesr fous to be unreasonable, when the principle is
considered upon which extenuation is admissible, viz.: the want of self-controul occasioned by means
which, according to the constitution of human nature, ordinarily produce this effect.

The reasoning of the Indian Law Commissioners on the subject seema to be very deserving of atten-
tien. They say, * We agree with the grest mess of mankind, and with the majority of jurists, ancient
and modern, in thinking that homicide committed in the sudden heat of passion, on great provceation
ought to be punished, but that in general it ought not to be purished =o severely as murder. It ough;
to be punished in order to teach mea to entertain a peculiar respeet for human life; it ought to be
punished in order to give men a motive for accustoming themselves to govern their passions ; and in
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gome few cases for which we have made provision, we conceive that it ought to be punished with the
utmoet rigonr.

¥ In general, however, we would not visit homicide committed in violent passion, which had been sud-~
denly provoked, with the highest penalties of the law. We think that to treat a perscn guilty of
such homicide as we should treat a murderer would be a highly inexpedient course—a course which
would shock the universal feeling of mankind, and would engage the public sympathy on the side of the
delinquent againat the law.

¢ Hig Lordship in council will remark one important distinction between the law as we have framed it
and some other sysiems. Neither the English law nor the French code extends any indulgence to
homicide which is the effect of anger, excited by words alone. Mr. Livingstone goes still further.
“No words whatever,” says the Code of Louisiana, ¢ are an adequate cause, no gestures merely showing
derision or contempt, no aseault, or battery, so slight as to show that the intent was not to inflict great
bodily harm.’

“ We greatly doubt whether any good reason can be assigned for this distinction, Itis an indisputable
fact that gross insults by word or gesture have as great a tendency to move many persons to violent
pession as dangerous or bodily injuries; nor_doesit appear to us that paesion excited by insult is
entitled to less indulgence than passion excited by pain.  On the contrary, the circumstance that 3 man
resents an insult miore than a wound is anything buta proof that he is a man of a peculinrly bad
heart. It would be a fortunate thing for mankind if every person felt an outrage which left a stain
upon his honour more acutely then an outrage which had fractured éne of his limbs, If go, why should
we treat an offence produced by the blameable excess of a feeling which nll wise legislators desire to
encoursge more severely than we treat the blameable excess of feelings certainly not more respectable ?

“ One outrege which wounds only the honour and the affections ju admitted by Mr. Livingstone to be
an adequate provocation, ©A discovery of the wife of the accused in the act of adultery with
the person killed is an adequate cause’ The law of France, the law of England, and the Ma-
homedan law ave also indulgent to homicide committed under such circumstances. We must own that
we can see no Teason for making a distinction between this provocation and many other provocstions of
the same kind, We cannot consent to lay it down a8 an universal rule, that in all cases this provocation
shall be considered as an adequate provocation. Circumstances may eusily be eonceived which would
satisfy a court that a husband had in such a case acted from no feeling of wounded honour or affection,
but from mere brutality of nature, or from diseppointed cupidity, On the other hand, we conceive that
there are maany cases in which as much indulgence is due to the excited feelings of a father, or a
brother, s to those of a husband. That a worthless, unfaithful and tyrannical husband should be
guilty only of manslaughter for killing the paramour of his wife, and ‘that an affectionate and high-
spirited brother should be guilty of murder for killing, in a paroxiem of rage, the eeducer of his sister,
appears to us inconsistent and unreasonable.”

It appears to us that the principle of extenuated homicide, being ascertained to be the loss of self-
control arising from that human infirmity which is so general and almost universal as to render it
proper to make allowance for it in admeasuring funishment, it is expedient to leave the consideration
of this subject to juries, unfettered by arbitrary distinctions. According to the present law, there is some
uncertainty as to the distinet provinces of the judge and jury in such caseg; and the rules and opinions
above adduced show that & jury are precluded from considering whether particular circumstances of
various kinds have tended to that loss of self-control which is natural to humanity. Some of these
rules not unfrequently deny the benefit of extenuation in the very cases where human infirmity ia most
geverely tried, It may be thought that there is the less danger of leaving to juries the application of the
prineiple of law, which is a very plain one, as they may not be expected to take too lenient a view of an
action which has occasioned the loss of life. At present, juries are often tempted to bring cases
which manifestly fall within the principle of extenuation, also within the rule of it, by strained pre-

sumptions of fact or direct violations of their oaths.

It has been thought by same jurists that the criterion in these cases ought to be, what would take awny
the self-control of & person of ordinary temper, Bulwe have thought it better to abide by the present
law, according to which the circumstances of the individual accused are relevant to the gquestion of
extenuation,

The following are the provisions of the French code on the subject of the provocations which
extenoate or, o use the French term, render exeusable homicide when wilfully committed. Wilful
homicide, in the French code, is called * meurtre.”” What is termed murder by the English law, in
the French code, is denominated © Assassinat:”—-

Art. 321. < Le meurtre ainsi que les blessures et les coups sont excusables, g’ils ont ¢ provogués
par les coups ou violences graves envera les personnes.”

Anrt. 323. “ Le parricide n'est jamais excusable.”

ArT. 324. % Le meurtre commis par Yépoux sur l'dpouse, ou par celle ci sur son dpoux, n’est pas
excusable, si la vie de Pépoux ou de 'épouse qui a commis le meurtre n'a pas été mise en péril dans
le moment méme ol le meurtre a eu lien. Néanmoins, dans le cas d’adultére, prdvu par PArticle 336, le
menrtre commis par I'dpoux sur son épouse, ainsi que sur le complice, & I’instant ou il les surprend en
flagrant d¢lit dans la maison conjugale, est excusable.”

ArT. 325, % Le erime de castration, s’il a ét¢ immddiaternent provoqué par un outrage violent & la
pudeur, sera considéré comme meurtre ou blessures excusables.

Awrt, 326. ¢ Lorsque le fait d’excuse sera prouvé :

S'i e’agit d'un crime emportant la peine de mort, ou celle des travaux forcéa & perpétuité, ou celle de la
déportation, la peine sera réduite & un emprisonnement d'un an & cing ans § :

S} s'agit de tout autre crime, elle sera réduite & un emprisonnement de six mois 4 deux ans;

Dans ces deux premiers cas, les coupables pourront de plus 8tre mis par Varrét ou le jugement sous la
surveillance de la hante police pendant cing ans au moins et dix ans de pius.

8] s’agit d’un délit, la peine sera réduite & un emprisonnement de six jours & six moia,”

ArT. 8.

Homicide is extenuated, although the offender by mistake or accident kills not
the person who offered the provocption, but some other person.
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ART. 4.

Whether such provocation, as is mentioned in the last two preceding Articles,
existed, and whether, at the time of doing the act from which death results, the
passion, fear, or alarm, occasioned by sugh provocation, continued in force, are
questions of fact.

ART. 5.

Homicide is not extenuated where the offender either seeks the provocation as a
pretext for killing or for doing grievous bodily harm, {¢) or where he endeavours
to kill or to do grievous bodily herm, whereupon provocation is given.

() Some cases are hereby provided for, which any lawyer, and most persons of intelligence, would
perceive, were obviously deducible from the rule laid down in Art. 2, They are, in fact, only particu-
lar applications and illustrations of (hat rule; but as the matters to which they relaie are of frequent
occurrence, and have been the subjects of numerous legal decisions, it has been thought expedient to
mgake special provision for them. See Mason’s case and other cases, 1 Russ. (by Greaves), pp. 520,

ART. 6.

Homicide is not extenuated, notwithstanding anything in Article 2 of this
Section contained, where an officer or other person lawfully executing any
writ, warrant or process, civil or criminal, or lawfully acting in obedience to
the command of a magistrate or otherwise lawfully acting under authority for the
advancement of the law, or lawfully interposing for the prevention or suppres-
gion of any offence, is wilfully killed, if the party killing had notice that such
officer or other person purposed to act under the authority of such writ, war-
rant or process, or in obedience to such command or otherwise for the advance-
ment of the law, or interposed for such purpose as aforesaid, or although the
party killing had no such notice, if upon resistance unlawfully made to any
such officer or other person, he unlawfully interposed, and tock part against
such officer or other person. (d)

(d) It is an important subject to consider whether any exceptions from general rules regarding the
killing under provocation, or for the defence of person or of property, should be allowed for the purpose
of protecting officers of justice.

t iz generally admitted that where there may be objections to the process under which officers are
professing to act, yet if these objections are not appurent on the face of the process, if there be no defect
1 the frame of it, none of the rules for the justification or extenuation of homicide or other injuries apply
in favour of a person resisting officers ; but some uncertainty prevails as to what is to be deemed a de-
fect in the frame of process. Some writers state that & mistake in the addition of a party to be
apvrehended under a warrant is & mistake in the frame of the warrant, {1 Hale, 457 ; Hawk. P. C,
b. 1, ¢. 31,5. 64; Foster, 312; 1 East’s P.C,, ¢. 5, 5. 18; Sir Heury Ferrer's Case, Cro. Car. 371)
On the other hand, it is held that an offeuce for which a party is to he apprehended under a warrant
need wot be expressed with the same certainty as an indictment.

Supposing a mistake in the frame of a warrant, four questions may arise touching resistance to the
execution of jt. 1. The party arrested may, from the provocation, lose the control of his temper and
kill the officer, 2, The party arrested, using no more force than was necessary to secure his own
liberty, might, in doing so, kill the officer. 3. A bystander may interfere to assist the parly arrested
when that party is making resistance. 4. Such interference may take place where the party arrested is
maeking no resiatance. In the books, moreover, are various other distinctivns between particular rela-
tives, relatives generally, masters and servants, friends, or strangers interfering.

It appears to us that where the officer is acting under a process delivered to him to execute, or in
consequence of a criminal charge, and where he is known to be so acting, he requires peculiar protec-
tion ; and this although person and property are illegally invaded, and although, in general cases, resigt-
ance to the illegal invasion of person or property is justifiable, and ignorance of law is not excusable,

It is to be considered that it iz inexpedient to induce officers to question the process delivered to
them by their superiors to execute; that where an arrest ia by an officer of justice, the presumption is in
favour of its legality; that in the present condition of society and state of the law, speedy liberation and
redress may be anticipated when an arrest isunlawful. Officers are exposed to imminent hazard in arrest=
ing the class of persons who are charged with crimes. They are often compelled to act upon the
information of others; they are liable to punishment or dismissal in case of escapes arising from excess
of caution ; and it is desirable that they should not be intimidated, nor the persons oppesed to them
be encouraged, by the consideration that an illegality in the frame of the process may poesibly be dis-
covered. The velidity of process is, moreover, often a question of considerable legal difficulty. In the
generslity of cases on this subject officers have believed they were acting in execution of the law, and
the persons resisting them did not at the time suppose otherwise, but purposely intended to violate
the law in a forcible manner; and yet, on account of some technical objection to the validity of the
process, the most malicious and barbarous attacks upon the officers have been extenuated or justified.

According to the Seotch law, as expounded by Mr. Alison, in hie * Principles of the Criminal Law
of Scotland,™ p. 25, ¢ In resisting irregulsar or defective warrants, or warrants executed in an irregular
way, or upon the wrong person, it is murder if desth ensue to the officer by the assumption of lethal
weapons, where no great personel violence has been sustained.”” Mr. Alison abserves that the distine-
tion between the English and Scotch law seems to be, that  The Scotch law reprobates the immediate
assumption of lethal weapons in resisting an illegal warrant, and will hold it as murder if death ensue
by such immediate use of them, the more especially if the informality or error were not known to the
party resisting ; whereas the English practice makes such allowance for the irritation consequent upon
the drregular interference with liberty, that it accounts death inflicted under such circumstances as
manslanghter only.”
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In R. v. Hood, 1 Mo. Cr. C, R. 28], where great barbarity waa used towards an officer, the resist-
ance was held not 1o be murder, because the warrant under whiéh the officer acted omirted the
Christisn name of the party to be arrested. In R. o Delaney, Jebb’s Irish Cr. Ca. 88, violent
resistance occasioning the death of an officer, was held to be manslzughter only, because the warrant
was Jated by wistake prior to the date of a writ upon which it was founded, an error which the
officer could scarcely be expected to detect. In R. v. Thompsen, 1 Mo. Cr. C. R. 80, where a person
bad armed himself, and was not actually arrested, but had no means of escape, was held to be guilty of
manslaughter oniy, cu account of an informality in the process. It has been held, however, that
although a charge be improperly express=d, as for passing a forged note without alleging that it was
known to be forged, it does not render the proceeding so illegal zs to extenuate the homicide of an
officer; and although an officer has no warrant, and does not notify the charge npon which he arrests,
yet, if he is known to _be an officer by the party arrested, the homicide of the officer will not be
extenuated. R. v. Woolmer, 1 Mo. Cr. C. R. 3%4. .

Your Commissicners think that the requisites of the frame of process which ought to render such
process sufficient, as regards the crime of homicide, reguire more precise definition. ‘This, in their
opinion, is necessary in order to determine the cases in which officers may be jostified in committing
homicide whilst execnting process. But they are of opinion that homicide of officers should neither
be justified nor extenuated, on the ground of any errors aceurring in the frame of process, where un
officer is executing process in good faith, and with a belief of its legality, and proper notice is given
of the officer’s capacity and purpose.

Your Commissioners also think that where an officer, believing that he is executing legal process,
commits homicide, such homicide shonld, notwithstanding the process is erroneous in the frame of it, be
extenuated. In such case, he will stifl remain liable to severe punishment; and for all injuries inferior
to homicide, the officer acting under erroneous process will be panishable as any other individual,

The sbove Article, and Articles ¥, 8, and 10 of thie Section, together with Articles 5 and 14 of See-
tion 5 of this Chapter, have been introduced in conformity with the above views. See Tooley’s Case
2 Ld. Raymd. 1296, where it was held, by seven judges against five, that if one be imprisoned upon an
unlawful authority, it is & sufficient provocation to all pesple, out of compassion, and much more where
it is done under a colour of justice} and that where the Jiberty of the subject is invaded, it is a provo-
cation to all the subjects of England. But the five judges who differed thought that the party killed
being, in the particular case, astranger to the prisoners, it could notbe a provocation to them ; otherwise
if the party had been a friend or servant ; and that it would be dangerous to allow such a power of
interference to the mob. We are inclined to concur generally in the view taken of this subject by the
minority of the judges, sanctioned as it is by so eminent an authority as Mr. Justice Foster (See
Disc. II. of Homicide, ¢. 8, 5. 10.) In R.». Warner, R. & M. C. C. R., 385, Mr. Bar. Alderson said
that Tooley's Case had been overruled. In R. ». Foster, ulso, which Is reported as to another point,
(9 Car. and P, 778,) upon an indictment for murder, in opening the case, it was seserted, without being
controverted either by the judge or prisoner’s counsel, that if a person were illegally in custody, and
was making no resistance, no person had any right to attack the persons who had him in custody,
and that if they did, and death ensued in comsequence of the violence used to release the prisoner, it
was murder; and that although there might be old cases to the contrary, they were no longer con-
sidered aa binding authorities. - The point, however, did not ultimately become material.

Anr. 7.

Whensoever the killing of an officer or other person is not extenuated within
the meaning of the last preceding Article if such officer or other person be
lawfully executing any writ, warrant or process, civil or criminal, or if such
officer be lawfully acting in obedience to the command of a magistrate,
or be otherwise lawfully acting under authority for the advancement of the
law, it is not extenuated, although such writ, warrant or process be not suffi-
cient in law, or such command be unlawful, or such officer have no such authority
as aforesaid, or the manner of executing such writ, warrant, process, command or
other authority be unlawful, provided such officer or other person believed him-
self to be respectively lawfully executing such writ, warrant or process, or
lawfully acting in obedience to such command or otherwise under authority for
the advancement of the law ; and provided the party killing had notice that such
officer or other person proposed to act under the authority of such writ, warrant
or process, or in obedience to such command or otherwise for the advancement

of the law.
ArrT. B,

Homicide is extenuated where an officer or other person believing himself to be
lawfully exe«:utin%l any writ, warrant or process, civil or criminal, or where an
officer, believing himself to be lawfully acting in obedience to the command of a
magistrate, or to be otherwise lawfully acting under authority for the advance-
ment of the law, although in fact such writ, warrant or process be not sufficient
in law, or such command be unlawful, or such officer have no such authority
as aforesaid, or the manner of executing such writ, warrant, process, command
or other authority be unlawful, is forcibly resisted, and using no more force
than is necessary to overcome such resistance, kills the person so resisting, or,
being by reason of the violence opposed to him under reasonable fear of death
if he proceed to execute that which he believes to be his duty, and because he
has reasonable cause for believing that he cannot otherwise execute that which
he believes to be his duty and preserve his life, kills him who so resists, provided
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the party killed had notice that such officer or other person purposed to act under
the authority of such writ, warrant or process, or in obedience to such command
or otherwise for the advancement of the law, .

ArT. O,

The rules contained in the last three preceding Articles are to be understood
ag explained by Articles 4 and 5 of Section 5 of this Chapter.

Arr. 10,

Homicide is not extenuated, notwithstanding anything in Article 2 of this
Section contained, where an officer or other person has made an arrest, helieving
himself to be lawfully authorized to make it, although such arrest be unlawful, it
any person interpose, and take part against such oflicer or other person and kill
him, provided the party arrested was offering no resistance to the arrest at the
time of such interposition, and the party kiiling had notice that such officer or
other person purposed to act under the authority of any writ, warrant or process,
civil or criminal, or in obedience to the command of a magistrate or otherwise
for the advancement of the law.

Arrt. 11,

The notice intended, by Articles 6, 7, and 8 of this Section, and the last pre-
ceding Article, is such notice as by Section 5 of this Chapter is made essential to
the justification of killing, by officers and other persons acting for the advance-
ment of the law.

ArT. 12.

Homicide 1s extenuated where, upon a sudden quarrel, parties fight in heat of
blood and one of them is killed, if the killing be attributable to want of self-
control caused by heat of blood and passion. (e)

) This Article is perhaps not absolutely necessary, but as the cases to which it applies are of frequent
occurrence, and as the rule contained in the next succeeding Article is important, and has reference to
it, we have thrught it expedient {o retain it.

ArT. 13.

In such case it is immaterial which of the parties offered the first affront
or made the first assault.

Agrr. 14.

-Homicide is extenuated whensoever tbe killing is wilful and not justifiable, but
the act from which death results was done or the act from the omission of which
death results was omitted at the request, or with the consent of the party killed. (/)

(f) This subject will be more fully considered in adverting to the Articles regerding duelling. We
think that homicide by consent ought to be extenuated, not on the ground that * volenti non fit injuria,’”
which maxim, we conceive, onght to be limited in criminal cases, where life is sacrificed; but
we consider that, in cases of homicide by consent, circumstances are wanting which are the prin-
cipal grounds for punishing murder with death ; viz., the alarm which murder spreads in society, and
the inability of individuals to protect themselves against this species of injury. 'The observatious ou
this subject of the Indisn Law Commissionets appear to us 1o have great weight.

¢ T4 appeurs to us,” they say (Note M. to their Penal Code) * that this description of homicide ought
to be punished, but that it ought not to be punished so severely as murder.””  They thea proceed :—
“ Qur reasons for not punishing it so severely as murder are these:—In the first place, the motives
which prompt men to the commission of this offence are generally far more respectable than those which
prompt men to the commission of murder. Sometimes itis the effect of a strong sense of religions
duty, sometimes of a strong sense of honour, not unfrequently of humanity. The soldier who, atthe
entreaty of a wounded comrade, puts that comrade out of pain ; the friend who supplies landanum toa
person suffering the torment of & lingering disease; the freed man who in ancient times held out the
sword that his master might fall on it ; the high-bora native of India who stabs the females of his family
at theit own entreaty, in order to save them from the licentiousness of a band of marauders, wonld,
except in Christian sacjeties, scarcely be thought culpable, and even in Christian societies, would not be
regarded by the public, znd ought not to be treated as assassins.

‘¢ Aguin, this crime is by no means productive of 5o much evii to the community as murder. One
evil ingredient of the utmost importance is allogether wanting to the offence of voluntarily cuipable
howmnicide by consent. It does not produce general insecurily. It does not spread terror through
society. When we punish murder with sach signal severity, we have two ends in view. Oune end 15,
that people may not be murdered : another end is, that people may not live in constant dread of being
murdered. This second end ig, perhaps, the more important of the two. For if assassioation were left
unpunished, the number of persons assassinated wonld probably besr a very small proportion to the
whole population. But the life of every human being would he passed in constant anxiety and alarm.
This property of the offence of murder is not found in the offence of voluntary culpable homicide by
congent. Every man who has not piven his consent to be put to death, is perfectly eertain that this
latter offence cannot atpresent be committed on him, and that it never will be committed, unless he
shall first be co  inced that it is his interest to consent to it. We know that two or three midnight
assassinations are sufficient to keep a city of a million of inhabitants in a state of consternation during
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severnl weeks, and to cause every private fumily to lay in arms and watchmen’s ratiles. No number of
guicides, or of homicides committed with the unextorted consent of the person killed, could possibly
produce such slarm among the snrvivors. _ _

“The distinction between murder and volnntary culpable homicide by consent has never, as far as we
are aware, been recognized by any code in the distinet manner in which we propose to recognize it,
But it may be traced in the laws of many countries, and often when neglected by those who have
framed the laws, it has had a great effect on the decisions of the tribunals, and particularly on the
decisions of tribunals popularly composed. It may be proper to observe that the bursing of & Hindoo
widow by her own consent, though it is now, as it cught to be, an offence by the regulations of every
presidency, is in no presidency punished as murder,”

Arr. 15.

Provided that Homicide shall not be extenuated within the meaning of the last
preceding Article, where the party killed is in a state of idiotey, or is by reason
of unripeness or weakness of mind, or of sny unsoundness, disease or delusion
of mind, or of passion incapable of discerning the nature and consequences of
his consent; or where such consent is extorted by the party killing ; or where the
party killing has reasonable cause for believing that such consent is given, in con-
sequence of some false impression in respect of facts on the part of the person
killed at the time of his giving such consent.

Arr. 16.

Homicide is extenuated where, if two persons deliberately agree to fight, a con-
test ensues, and one of them is killed : Provided that if such contest be with
deadly weapons, the party killing shall incur the penalties of the 2nd class. (g)

{g) The subject of the punishment of dnelling has been so much discussed by jurists and moral writers
that we think it necessary to advert but briefly to some of the principal argnments that seem to us i
justify a change in the present law.

An evil ingredient in the crime of murder of great importance is wanting to the offence of duelling :
death by duelling does not, like murder, spread alarm through all ranks of society, from the highest
to the lowest. The grounds on which the exireme measure of capital punishment, in cases of murder,
seems justifiable, are, first, to prevent the severest of perso"nal injuries, nnd secondly, to prevent people
from living in constant dread of being murdered, It is obvious that, in the case of duels, the danger
is confined ocoly to the higher class of society ; and what is of more consequence, no one need be in
dread of dying by sich means, unless he chooses to enter into a voluniary compact to violate the law,
As the punishment for murder is not grounded on the Jewish law, nor on our moral or religious horror
at the act, but on its prejudice to society, and chiefly on the insecurity and alarm it occasions, it appears
to us that there is not an adequate cause to justily the taking away of life, where death occurs in the
instance of two persons voluntarily agreeing, according to certain stipulated or implied roles, to give
each other an opportunity of killing his antagonist.

It seems to us that the present law-is shown to be ineffectual in repressing the practice, and that its
effect is to afford immunity to duellists: thus Mr. Alison, in his * Principles of the Criminal Law
of Scotland,” observes, that * such has been the natural and human sympathy both of Courts and
Juries, with the alternative to which the best men are often reduced, of fighting a duel, or losing theie
place in sociely, that there is hardly an instanve, for a long period, on our records of a capital sentence
being pronounced: on such a charge, if there was nothing savazye or dishonourable in the conduet of
the accused.”” And after mentioning by name a variety of cases in which futal duels had been fought,
and in which the Judges had laid down the law, that death by duelling was no other than murder, says
that nevertheless * successive verdicts of ¢ not guilty’ were delivered by juriea,”

Mr. Livingstone observes of the panishment of duelling :—* That practice, in modern times, seeins
to have proved how inefficient are all laws when opposed to public apinion, and to what degree the
fear of shame will prevail over that of punishment. In the whole scope of criminal legislation there
is no subject which presents greater difficulties: tevere penalties have heen denounced against it in
vain; and it is the more difficult to be eradicated, because it prevails most where courage, a fear of
disgrace, and a sense of personal dignity are most perfect.”

Amd again, ** Thesame false sentiment of honour which leads to a breach of the laws in committing
this offenice renders its punishment more difficult. Witnesses avnil themselves of the principle, that
they cannot be compelled to justify anything that may ineulpate themselves; and, therefore, neither
seconds NOF surgeons, nor any others who were veluntarily present, can be induced 1o testify; so that
facts notorious to the world, published in every newspaper, which must be known and understood in
order to exonerate the parties from the foul erime of assassination, and which, therefore, they cannet
wish to keep secret, can tarely be proved befure a Court of Justice.”

In Eden’s Priucipies of Criminal Law, it is stated :— I have not found any case of an actual exe-
cution in England in consequence of a duel fuirly fought.” .

The reluctance of witnesses and juries to take any part in the capital conviction of & person, who
has been engaged in a fair duel, especially it he may huve received grievous provocation, or been the
party challenged, must have been manifest to persnns who have been present at trials of this deserip-
tion, And there have not been wanting examples of persons of high station and character tending to
diminish the public edium of the offence of duelling.

We are, for these reasons, of opinion, that, by abelishing the capital punishment in cases of duelling,
not only will a just objection be removed from the law of punishing the offence with dealh, without
due discrimination between that offence and other cases of murder, but a great stigma in our criminal
jurisprudence will be taken away, that of leaving a very serious injury to society uarepressed, by
reason of affixing a punishment for it which it is found generally impracticable to put into execution.

The followiag are the provisions of the Austrian Code on the subject of Duelling : —

ARrT. 140.— Whosoever, for any cause whatsoever, shall call out any person to & contest with deadly

L
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;veal}]:pns.’and whozoever upon such calling out, shall engage in such contest, commits the crime of
elling.”

ArT. 141,—* This crime, even though followed by no result, shall be punished with heavy imprison-
ment for a period not exceeding five years nor less than one year.”

Arr. 142.—If a wounding occurs in the duel, the judgment shsll be heavy imprisonment for a
period not exceeding ten nor less than five years.”

Arr. 143.—< If the deathof a party resuits from the duel, the slayer shall be punished with heavy
imprisonment for a period not exceeding twenty nor lese than ten years; butthe body of the party slain,
if left dead upon the spot, shall be removed In charge of the police to a place situated outside of the
usual burial-place, and there put in the ground.”

ART. 144.— In every case the challenger is to be more severely punished than the challenged, and
consequently he is to be sentenced to a longer teym of imprisonment than would have been his sentence
had he been the challenged.”

Ant. 145.—% Whosoever has in any manner abetted a challenge, or the acceptance thereof, or has
threatened or declared contempt for any person who has endeavoured to refuse a challenge, is to be
punished with simple imprisonment for a period not exceeding five years nor less than one year; but if
his influence has been specially important, or if wounding or death has ensued, he shall be punished
with heavy imprisonment for a period not exceeding five years nor less than one year.”

AnrT. 146.—% Those who have taken part in B duel as abettors, or so-called seconds, to either of the
combatants, shall be sentenced to heavy imprisonment for one year; or according to the greatness of
their influence, or of the resulting mischief, may be sentenced to heavy imprisonment for any period not
exceeding five years.”

Agrrt, 17,

Homicide -is not extenuated in the case of any such contest as in the last
preceding Article is mentioned where the death of the person killed is caused in
consequence of any unfair advantage taken, or any unfair means used, by the
party killing. ()

(%) The case of treacherously killing in a duel, where the party killed cannot be deemed con-
current in producing his own death, unless indirectly and remotely, we propose to leave under the
present provisions of the law. By the present law, cases of homicide which would otherwise
have been manslaughter only, amount, where undue advantage is taken or uafuir means are
used, to murder. As for instznce, where parties fight upon a sudden quarrel, and one of them
is killed, this is murder, if the party killing sought or teok any undue advantage, otherwise it is
manslaughter only. (Foster, Disc. IL,, ¢. 5, 5. 8.) In the same Section, also, Mr. Just. Foster, speak-
ing of a fight upon a sudden quarrel, where one of the combatants is killed, says, * This is holden to
be manslaughter, for it was a sudden affray and they fought upan equal ferms.”” In Whiteley’s Case
(1 Lew. 173), where 4 party was killed in a sudden affray, Mr. Justice Bayley told the jury, * Ifa
pariy enters a contest dangerously armed, and fights uader an unfair advantage, though mutual
blows pass, it is not manslaughter, but murder.” And although even this case may not appear to
be attended with alarming circumstances to the same extent as other murders, yet it is apprehended
that the punishment of death in such cases would not be followed by the stifling of prosecutions, or the
acquittals of juries by any means to the jike extent, as is the case, according to the experience of the
criminal snnals of this country, and (as appears from the opinions we have cited) according to the
experience of the Scotch and American tribunals, wilh the punishing with death dueilists under all
circumstances.

SECTION 4.
Negligent Homicwde.

Arrt. 1.

WHOSOEVER shall be guilty of negligent Homicide shall incur the penalties of

the Tth class.
Art. 2.

Homicide is negligent whensoever death is not wilfully caused, but results
from want of reasonable caution, as is hereinbefore in Article 5 of Section 2 of

Chapter L. defined. (a)

(«) Ae where a person, whether a regular licensed medical man or not, from want of competent skill or

s carelessness or inatiention, causes the death of a person whose life or health he takes upon him-

gelf to deal with.—(R. v. Williamson, 3 Car. and P. 635; R. ». Van Butchell, 3 Car, and P. 629;

R. ». St. John Long (firet case), 4 Car. and P. 398 ; (second case) ib. 428; R. v, Spiller, 5 Car. and

P. 333; Ferguson's Case, 1 Lewin, 181; R. v, Spilling, 2 M. and Reb. 107; R. v. Webb. 1 M, and
Rob. 405.

It was formerly holden, however, that if a person not duly authorized to act as a physician or surgeon
undertook, at all, & cure, and the patient died under his hand, he was guilty of felony ; but Mr. Serjeant
Hawkins observes (Pl. of the Crown b. 1, ¢. 31, 5. £9), it may be well questioned whether such killing
shall be said to be of malice prepense within the meaning of the statute 23 Hen. VIIL, ¢. 1, which first
excluded such felonious killing e may be called wilful murder of malice prepense from the benefit of
clergy. Lovd Hale also says that the doctrine is * apochryphal,” though it may * have its use,” and
may * serve to caution ignorant people.”

Apother class of cases within the above Article, are those where persons in the exercise of their occu-
pations, or in the performance of lawful acts, especially such from which danger may probably arise,
do not use a reasonable degree of caution ; as where workmen throw stones, rubbish, or other things,
from a house in the ordinary course of their business, without looking out and giving timely warnimg
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to those below, and a person underneath happens to be killed thereby (Foster, Dise. 1L ¢. I, 8. 4)-
In London or other populous towns, such warning even, it seems, wau{d not excuse, unless, perhaps,
early in the moming (Kelyng, 40; Foster, Dise. IL c. 1,8, 4}, _

"The above Article will also include the case of a peraon wheo strikes another with his fist or some
instrument not likely to kill, and kills him, but without intending to dose. The principle upon which
such an act is made punishable, although the death of the party was neither intended nor were means
used likely to kill, is that the act was unjustifiable, and done without reasonable coution. See Rowley’s
case, where the father of a boy who had fought and been beaten by amother boy, took a staff, and beat
the latter, who died of the beating. This, according to Lord Coke, (12 Rep. 8Y7,) was ruled man-
slaughter, because done in sudden heat and passion: but Mr, Just. Foster (Disc. IL ¢. 5, 5. 2)
thinks that the teport of the same case, in Cro. Jae. 206, gives the true grounds of the judgment, viz,,
that Rowley struck the child with a small cudgel, of which stroke he afterwards died. He also
observes that Lord Raymond lays great stress on the circumstance that the stroke was with a cudgel not
Likely to Rill,

Ity has also been held that where a men having found a pistol in the street, which he had
reason to believe was not loaded, kaving iried it with @ rammer, carried it home and showed it to his
wife, &nd she standing before him, he pulied up the cock and touched the trigger, and the pistol went
off and killed her, that this was mensiaughter, (Kelyng, 41}; but Mr. Just. Foster thinks that this
case is not law, it not heing necessary that a person should use the utmost caution that can be used, but
only a reasouable precaution, such as is usual and ordinary in the like cases; and that the man in the
case under consideration, having examined the pistol in the ordinary way, he ought to have been excused.
(Fost.,, Disc. IL. c. 1, 8. 4.) :

With regard to Mr, Starkie’s observations regarding the exclusion of the rule, “ Homicide is unlawful
{and manslaughter) where the death is occasioned not wilfully, but in consequence of any unlawful violence
or injury to, or endeavour to injure the person of any other,” (see his note, p. 56, below), your other
Commigsioners have to observe that, if the death, though not wilful, was the result of negligence, then it
is provided for by the above Article. 1fit was neither wilful nor negligent, then it was accidental, and
is provided for as mot being pumishable. The rule of the former Commissioners would punish any
one injuring or attempting to injure the person, as though he had committed manslaughter, notwith-
standing homicide was not intended, nor wilful in the large acceptation of that term, nor resulted from
negligence, but was purely accidental.

Arr. 3.

Death shall be deemed to result from want of reasonable caution within the
meanin% of the last preceding Article, where it is caused not wilfully, but by any
excess of violence beyond the limits permitted by the law, for the advancement of
the law (3), or for the purpose of correction (¢) the defence of person or pro-
perty (d), or any other lawful purpose, either as regards the means used or the
manner of using them.

(3) Ae where an officer, whose duty it is to execute a sentence of whipping upon a eriminal, should

exceed all bounds of moderation, and thereby cause the party’s death. This would be manslaughter at

least. (1 Hawk. P.C, ¢. 29, 8. 5.)

(e} If the correction be immoderate or unressonable, either in the measure of it, or in the instru.
ment made use of for the purpose, as if a cudgel or other thing improper for the purpose of correction
be used. But such thing must not be one likely to kill or do grievous bodily harm, as in that case the
offence would amount to murder. (Fost., Dise. IL, ¢. 1, 8. 4.)

(d) As where the party whose person or property is attacked uses more violence than ie reasonably
necessary for the defence of ius person or properiy.

With respect to Mr. Starkie’s objection (see his note, p. 55, below), that a wilful excess would not
fal} within the rule contained in the above Article, and that a killing from wilful excess is not provided
for unless not only the excess but the killing be wilful, your other Commiesicnere have to observe that,
if the excess he wilful, as if a person authorized to give 10 laehes, gives 20 wilfully, he clearly would
be punishable for the excess: whether he would be punishable for homicide would depend on the gues-
tion whether homicide had any probable connexion with the act of the individual accused.

ARrT. 4,

Homicide is negligent whensoever death is not wilfully caused but occurs in any
sport, exercise or amicable contest, if weapons, instruments or means be used
which cannot be used without probability of eausing grievous bodily harm. (¢)

(¢) This and the next Article concerning death occurring in the practice of sports, are immediately
deducible from the general principles in regard to negligence and aceident, of which they are only par-
ticular illustrations. These Articles are inserted, because they relate to matters of common oceurrence,
and have been the subject of many decisions and much comment by text writers, and because some
uncertainty has been introduced into the law, in consequence of various distinttions with the nature of

the sports in which death has occurred.

ART. 5.
Homicide is not negligent but accidental, where death occurs in any sport, exer-
cise or amicable contest, without intent on either side to cause, and without using
weapons, instruments or means likely to cause grievous bodily harm,
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SECTION &.
Justifiable Homicide.

ArT. 1.

‘ - L ] - - 1] -
HomicipE is justifiable where the act from which death results is donein a
lawful manner, in execution of a lawful sentence, by an officer or other person
lawfully authorized to execute such sentence. (a)

{a) The Digest of Procedure will provide what shall constitute a lawful sentence, and a lawful
manner of executing it, and who shall be persons {awfully authorized to execute it.

Arr. 2.

Homicide is justifiable where an officer or other person, duly authorized by
writ or warrant, to arrest, detain or imprison any party for any offence punishable
with death, or upen any charge or suspicion of any such offence, or by reason of
any indictment found against him for any such offence, or of any conviction of, or
outlawry for, any such offence, or otherwise duly authorized by law to arrest,
detain or imprison any party by reason of any such offence committed, or by
reason of his conviction of, or outlawry for, any such offence, and using lawful
means for the purpoese, kills such party, in case of flight, or, (if such officer or
other person have reasonable cause for believing that such party is consenting
thereto,) in case of his being rescued, in order to prevent his escape from justice,
and because such officer or other person has reasonable cause for believing that
such party cannot otherwise be overtaken or his escape from justice prevented. (5)

(3) On the subject of justifiable homicide, the following are the principal points which the Commis-
sioners submit for consideration :—

First. They have avoided laying down distinctions between justifiable and excusable homicide. These
distinctions occupy a considerable space in the Reports and Treatises, in consequence of their importance
with regard to the law of forfeiture, prior to the passing of the 8 Geo. IV, c. 31. The 10th section
of that statute enacts, *“that no punishment or forfeiture shall be incurred by any person who shall kill
another by misfortune, or in his own defence, or in any other manner, without felony.” In conse-
quence of this statnte, the Commissioners are enabled to state the law in & manner much more simple
and compendions than that in which it is laid down in works of authority.

Secondly. Owing to the important changes which have taken place in the law, whereby felonies have
been made to include a variety of offences of a much less aggravated description than thoseto which the
term was originally applied, and the difference between felonies and misdemeanors having become,
except ns regards the law of procedure, merely nominal, the rules concerning justification in cases of
homicide have in seversl instances, it is submitted, become unreasonable and inexpedient. Hence it
has appearad expedient to modify the rules whereby, 1,—It is justifiable to kill a person who does not
make resistance, but flies, after having committed a felony, or having given a dangerous wound (1
Hale, 489, 400; 1 Hawk. P. C. ¢.28,s. 11; Fost. 291 ; 4 Black Comm. 179); or whois indicted for
a felony, though he may he innocent, or though no felony may have been committed (1 Hawk. P. C.
c. 28, a. 12), with a distinction in the latter case of doubtful suthority, between the right of an officer
and a private individoal to kill. (2 Hale, 84; but see 1 Hale, 489, 490 and 1 Easts P. C.,
c. 5, 8. 68, pp. 300, 301.) 2, Whereby it is justifiable to kill aperson in order to prevent him
committing a jelony by force or surprise, (Fost. 273; Kel. 128, 129; 1 Hale, 445, 481, 484;
I Hawk. P. C., ¢. 28, 5. 21). Some writers make a distinction between knrown and other felonies.
Mr, Just. Foster says (Disc. 1L ¢, 8, . 1), “the injured party may repel force by force in defence of his
person, habitation, or property, against one who manifestly intendeth, and endeavoureth by violence or sur-

© prise to commit a knotwn felony upon either.” But it has been holden that this rule doea not apply to
any erime unaccompanied with force, ss picking of pockets (1 Hale, 488 ; 4 Black. Comm. 180,)
Mr. Just. Blackstone’s expression is, *such homicide as is committed for the prevention of any forcible
and atrocious crime js justifiable.”

With respect to the first-mentioned rule, we bave made an important limitation of the law, by con-
fining the justification to prevent escape, where there is no resistance, to cases where the party flying
lies under a capital charge. The great alterations which have occurred since the rules on this sub-
jeet were originally established in the definitions and punishments of offences, and the shadowy
distinetions between many felonies and misdemeanors seem to require that the justification for
taking away life in cases of flight should be confined in the manner provided for in the text, Besides
which, all felonies in the cases in which the rule was allowed te operate, were originally punishable
with death.

It may be thought that notice ought to be required to be given to the party pursued, where it is
practicable. Tt is conceived, however, that various cases may occur in which notice wonld altogether
frustrate the object of pursuit; but in ordinary cases notice would be expected without any further
provision than that conlained in the text——viz. that there must be reasonable cause for believing * that
such person cannot otherwise be overtaken.”

‘With respect to the last~mentioned rule, we have introduced an Article (11}, which we trust will
render the law on the subject more coherent.

"Thirdly. Much uncertainty and contradiction is to be found in the books with regard to the circum-
stances under which homicide is justifiable, where a man is killed by an officer whom he resists, or where
he is killed by & party who is preventing him from doing such party a personal injury, or au injury to the
enjoiment of his real or personal property. The language in some authorities would seem to imply, that
the killing in such cases must he purely accidental ; as where Mr. Just, Foster (Disc. IL. ¢. 8, 5. 24),
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epeaking of gaolers and other officers who are resisted in the execution of their duty, eays, *“ If the party
resisting kappeneth to be killed, thie, on the part of the gaoler, &c., will be justifiable homicide.” E‘rom
others it might be inferred that untess, in point of fact, the killing was necessary for the execution of duty,
or the preservation of life, it would not be justifiable ; though it is obvious, that the party killing
might at the fime have the most reasonable grounds for belief in a mnecessity which a jury at
the trial might see did mot, in point of fact, exist; as “if a person, baving actually com-
mitted a felony, will not suffer himself to be arrested, but stand on his own defence or fly, so that
he cannot possibly be apprehended alive by those who pursue him, &c., he way be lawfull slain
by them.” ~ (Hawk, P. C,b. 1, c. 28, & 11.) So again, “If any innocent person he indicteg of &
felony, &c., and will not suffer himself to be arrested the officer, &ec., he may be lawfully
killed by him, if he cannot otherwise be taken.” Ibid. We have in all these cases made the justi-
fication to depend upon the party killing, having reasonable cause Jor believing the homicide to be
necessary for the execution of his duty. ~One authority, which has been disapproved of, requires an
officer to give way before he is allowed to kill. See Rolle’s Report, which contains an opinion to that
effect; but which Mr. Just. Foster (Disc. IL c. 2, s. 2) thinks too severe, for few menwould guietly
gubmit to an airest, if in every case of resistance the party empowered to arrest wos abliged to desist
and leave the buginess undone.,” Maost authorities draw a distinction as to the necessity for retreatin
before killing, to justify homicide between those cases where the killing is in the defence of person an
those where it is in the defence of property, making it requisite in the former cases but not in the
latter. But the only true distinction, according to Mr. Just. Foster (Disc. IL. ¢. 3, 8. 1), appearsto he
between that sort of homicide seet sua defendenda, which is perfectly innocent and justifiable, as where
a felonious attack is made upon a person or his property, and that which is in some messure blameable
and barely excusable, as where parties fight upon a sudden quarrel. In the former case, the party
killing is not bound to retreat—in the latter he must. The Articles introduced by us on this subject,
both as regards officers 28 well as private persons, will, we trust, remove all doubts as to the cases where
Tetreat or other circumstances are necessary in order to justify homicide.

ART. 3.

Homicide is justifiable where an officer, or other person lawfully executing (¢)
any writ, warrant or process, civil or eriminal, or lawfully acting in obedience to
the command of a ma%istrate, or otherwise lawfully acting under authority for
the advancement of the law, or lawfully interposing for the prevention or suppres-
sion of any offence, is unlawfully and forcibly resisted, and using no more force
than he has reasonable cause for believing to be necessary to overcome such
resistance, kills the person so resisting; or, being by reason of the violence
opposed te him, under reasonable fear of death if he proceed to execute his
authority, and, because he has reasonable cause for believing that he cannot
otherwise execute his authority and preserve his life, kills him who so resists.

(¢) The most approved treatises contain a multitude of decisions regarding the arrest of the person,
the entering of houses, the lawfulness of warrants or other process, and the lawful and un-
lawful modes of execnting them. The circumstance that a criminal proceeding has {urned on
the point of the validity or due execution of process has been thonght a ground for treating the
execution of process as a parcel of the substantive criminal law, When it is laid down that the
process must be lawful, and must be lawfully executed, most of the cases here .referred to will be
found to be nothing else than decisions wpon points of civil or criminal procedure, It is necessary,
however, to insert in this Act the rules regarding sotice ; for they do not appear to be easential to the
lawful execution of civil or eriminal process but to have been established in qualification of the rules
justifying persons executiug the law in the commission of homicide. Articles 6, T, 8, 9, and 10 have
been introduced accordingly.

Art. 4,

An officer or other person shall be deemed to be acting under authority for
the advancement of the law, not only whilst he is actually executing or endea-
vouring to execute that authority, but also whilst he is proceeding to execute it,
or is retreating, having executed, or being unable by reason of resistance or other
cause to execute it.

ART. 3.

Every writ, warrant or process, provided it has been issued in the ordinary
course of justice, from a Court or by a Judicial officer having competent juris-
diction to issue the same, and expresses, either by name or description, the person
by and against whom, and, in substance, the cause for which the same is to be
executed, is a sufficient writ, warrant or process, within the .meaning of Article
6 of Section 3 of this Chapter, and Article 3 of this Section. (d)

(d) Fost. 311; 1 Russ. (by Greaves), pp. 617, 618, and the cases there cited.

ARrT. 6.

It is essential to every justification of killing, by an officer or other person
acting by virtue of any writ, warrant or process, or in obedience to the command
of & magistrate, within the meaning of Article 3 of this Section, that at the time
such writ, warrant, process or command was executed or attempted to be exgcuted-,
the person resisting had notice that the officer or other person executing or
attempting to execute the same purposed to act under such authority.
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| ArT, 7,

It is sufficient for such justification that the officer or other person gave notice
of the authority under which he purposed to act, without exhibiting it.

AgrrT. 8.

It is essential to every justification of killing, by an officer acting for the
advancement of the law or interposing for the prevention of any offence, by virtue
of his mere official authority and without writ, warrant or process, that the
person resisting had notice that such officer had such authority, and that he acted
or interposed for such purpose.

Art. 9.

It is not necessary that the notice mentioned in Articles 6 and 8, should have
been given in express terms; such notice may be ﬁresumed or collected as a matter
of fact, from the terms used by the officer or other person, or from other eircum-
stances.

AgT. 10,

It is essential to every justification of killing, by a private person acting for the
advancement of the law or interposing for the prevention of any offence, of his
own authority, that express notice should have been given to the party resisting,
that such private person acted or interposed for such purpose.

ArT. 11,

Homicide is justifitble where the party killing has reasonable cause for
believing it to be necessary, for preventing the perpetration of any offence in
respect of which the punishment of transportation for life or any higher punish-
ment may be awarded, attempted to be committed by violence or surprise against
the person, habitation or property of the party killing, or of any other.

Arr. 12,

Homicide is justifiable where one in lawful defence of his person repels force
by force, and, using no more violence than he has reasonable cause for believing
to be necessary for the purpose of self-defence, kills the assailant; or being,
from the violence with which such assailant pursues his purpose, under reasonable
apprehension of immediate death, and because he has reasonable cause for believing
that he cannot otherwise preserve his life, kills such assailant.

Art. 13.

Homicide in self-defence is justifiable, although the party killing was guilty of
an assault, or engaged in an unlawful conflict which led to the homiecide. (&)
The rule is subject to the following limitations :—

That the party killing did not either commence or provoke the attack with
intent to kil? or do grievous bodily harm, nor, during the conflict and before the
necessity for killing arose, endeavour to kill or do grievous bodily harm ;

Thet he declined further conflict, and quitted and retreated from it, so far as
was practicable with safety to his life;

That he killed the assallant because he had reasonable cause for believing it to
be necessary so to do, in order to avoid immediate death.

(¢) This rule appears to rest on the opinion of Mr. Just, Foster (Disc. II., ¢. 3, p- 277, who
says that he thinks that as in manslaughter upon sudden provocations, so in this case, the first
assanlt in a sudden affray, all malice apart, will make no difference, if either party quitted the combat
and retreated before a mortal wound be given;” but Mr. Serjt. Hawkins (P. C. b. 1,e.29, 5. 1T)
says that such a person seems to he too much favoured by this opinion, We think, however, that
subject 1o the limitations stated in the above Aurticle, the rule is a just one.

Art. 14,

Homicide is not justifiable in self-defence in any case where it is mentioned in
Articles 6, 7, and 10 of Section 8 of this Chapter not to be extenuated,

Ant, 15.

Homicide is justifiable where one, in defence of moveable property in his lawful
possession, repels force by force, and usin% no more violence than he has reason-
able cause for believing to be necessary, for the defence of such property against
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wrong, kills the wrongdoer; or, being from the violence with which such wrong-
doer pursues his purfpose, under reasonable apprehension of immediate death, if
he persist in the defence of such property, and because he has reasonable cause
for believing that he cannot otherwise defend such property and preserve his life,
kills such wrongdoer.

Arr. 16.

Homicide is justifiable where one, in defence of house or land in his lawful
{;ossession, resisting a person endeavouring by force to enter into or upon such

ouse or land, repels force by force, and, using no more violence than he has
reasonable cause for believing to be necessary for the defence of his possession,
kills the wrongdoer ; or, being from the violence with which such wrongdoer
pursues his purpose, under reasonable apprehension of immediate death if he
persist in the defence of his possession, and because he has reasonable cause for
believing that he cannot otherwise defend his possession and preserve his life,
kills such wrongdoer. -

ArT. 17.

Homicide is justifiable where one in lawful possession of house or land, after
requesting another who has no right to be there to depart, upon such wrong-
doer’s refusal to do so, is resisted in his endeavour to remove him, and using no
more violence than he has reasonable cause for believing to be necessary for the
removal of such wrongdoer, kills him ; or being, from the viclence with which such
wrongdoer resists being removed, under reasonable apprehension of immediate
death if he persist in his endeavour to remove him, and because he has reasonable
cause for believing that he cannot otherwise remove such wrongdoer and preserve
his own life, kills such wrongdoer.

ArrT. 18,

Homicide is justifisble where a party who would have been justified, in seli-
defence or otherwise, in killing one person, by mistake or accident and without
negligence, kills another person.

ArT. 19,

Homicide is justifiable where death results from an act done in good faith with
the intention of affording succour or aid to any other person, by rescuing him
from danger or curing him of any bedily injury, or of any disorder or disease, or
where death results from any other act done with a view to the bodily safety or
health of any other person, without any intention in any such case to kill or
injure such person, provided that no unnecessary risk or peril be wilfully incarred ;
and provided also that the act be mnot attributable to want of reasonable

caution. (f)

(f) The treatises generally contain a provision justificatory of the homicide of an unoffending party
committed in order to save the life of the atcused, or rather because the accused reasonably thought that
the homicide was indispensable for preserving his own life. We propose to omit any justificatery rule
for these occasions. Independently of the question which has been much discussed by ancient and
moderu jurists of the right in foro conscientie of a person depriving another of life under such cir-
cumstances, we conceive that there would be less inconvenience in leaving persoas to the mercy of the
Crown who have thus acted under cireumstances of sudden and extreme peril, than in holding out pro-
tection to the general disposition of all persons to overrate the danger to which they are exposed, and
to place too low an estimate on the life of another when placed in the balance against prospect of
additional safety to themselves. The Indian Law Commissioners (Note B ito their Penal Code)
exptess themselves on this subject in the following terms :—*¢ There are, as we have said, cases in
which it would he useless cruelty to punish acts done under the fear of death, or even of evils less
than death. But it appears to us impossible to precisely define these cases; we have, therefore, lefi
i{kem to the Government, which, in the exercise of its clemency, will doubtless be gnided in a great
measure by the advice of the Court.”

SECTION 6.
Self-Murder.

Amt. 1.

WiosoEVER, with the direct intention of causing his own death or that of some
other person, shall do or omit any act from the doing or omission of which his
own death shall result, shall be deemed to have committed self-murder: Provided
that where such act is done or omitted, with the intention of causing the death
of some other person, it be so done or omitted under such circumstances that
had such other person been killed such killing would have been murder. (@)

(@) Ou the subject of the punishment of cynﬁscation in cases of self-murder, it is observed, in Eden's



ON CRIMINAL LAW. 87

Principles of Criminal Jurisprudence,—* The confiscation of property inflicted by many governments
on the crime of suicide, is ineffoctual and absurd. It is cruel, also, and unjust thus to heap suffering on
the head of innocence, by punishing the child for the loss of its parent, or aggravaling the distress of the
widow, because she has been deserted by her husband, Temporary consideraiions have no weight with
those to whom the prospect of eternity is become a subject of indifference.”” Mr. Livingstone’s remarks on
the same subject are as follows: “ Suicide can never be punished but by making the penalty (whether it
be forfeiture or disgrace) fall exelusively on the innocent. The English mangle the remains of the dead.
The inanimate body feels neither the ignominy wor pain. The mind of the innocent survivor alone is
lacerated by this useless and savage butchery, and the disgrace of the execution is felt exclusively by
him, although it ought to fall on the laws which inflict it. The father, by a rash act of sel-destruction,
deprives his family of the support he ought to afford them; and the law completes the work of ruin,
by harrowing up their feelings, covering them with disgrace, and depriving them by forfeiture of their
means of subsistence.”

Anrt. 2.

Whosoever shall procure or promote, or be present aiding in or abetting the
commission of self-murder, shall incur the penalties of the 2nd class (b)

{8) This offence is murder by the present law. 'We propose to make it punishable with transporta-
tion for life, or not less than seven years, only.

In Dysen’s Case, Russ. & Ry. 528, upon the indictment of a man for murdering a woman by
drowning, the Jury, under the direction of the Judge, stated that they were of opinion that both the
prisoner and the deceased went to the water for the purpose of drowning themselves, and the prisoner
was convicted. But the Judge who tried the case, thought it right to submit his disection to the con-~
sideration of thé Judgxes, who, after considering the case, were clear that if the deceased threw herselt
jnto the water by the encouragement of the prisoner, and because she thought he had set her the
example in pursuznce of their previous agreement, he was a principal in the second degree, and guilty
of murder, The case of R. ». Alison, 8 Car. & P. 104, was decided upon the same principle.

We beg to refer to our observations on Article 14 of Section 3 of this Chapter, touching homicide
by consent, in suppert of the modification of the actual law sugrested in the present Article.

It is to be remarked that, according to the present law, a person cannot be tried as an accessory before
the fact to self-murder ; for the stat. '7 of King Geo. IV., c. 64, 5. 9, which provides that an accessory
before the fact may be indicted and convicted of a substantive felony, whether ihe principal felon shall
or shall not have been previously convicted, or shall or shall not be amenable to justice, only extends
to such persons as were previously liable to be tried either with or after the principal; and an sceessory
before the fact to self~murder was not triable at commoa law. R. . Russell, Moo. C. C. R. 3856.

SECTION 7.

Other Offences against the Person. (a)

(e} The provisions of the present law (7 Will. IV., and 1 Vic., ¢. 85), applicable to acts done, and
to attempts with intent to commit murder, or to do grievous hodily harm, are as follows :~—

“Sect. 2. Whosoever shall administer to or cause to he taken by any person any poison or other de-
structive thing, or shall stab, cut or wound any person, or shall by any means whatsoever cuuse to any
petson any bodily injury dangerous to life, with intent in any of the cases aforesaid to commit murder,
shall be guilty of felony, and being convicted thereof, shall sutfer death.

3. Whosoever shall attempt to administer to any person any poison or other destructive thing, or
shall shoot at sy person, or shall, by drawing a trigger or in any other manner attempt to discharge
any kind of loaded &rms 2t any person ; or shall attempt to drown, suffocate or strangle any person, with
intent in any of the cases aforesaid to commit the crime of murder, shall, although no bedily injury
shall be effected, be guilty of felony, and being convicted thereof, shall be liable, at the discretion of the
Court, to be transported beyond the seas for the term of his or her natural life, or for any term not less
than fifteen years, or to be imprisoned for any term not exceeding three years.

4. Wheosoever unlawfully and meliciously shall shoot at any person, or shall, by drawing a trigger or
in any other manner, sttempt to discharge any kind of loaded arms at any person, or shall stab, cut or
wound any person, with intent in any of the cases aforesaid to maim, disfigure or disable such person,
or to do some other grievous bodily harm to such person, or with intent to resist or prevent the lawful
apprehension or detainer of any person, shall be guilty of felony, and being convicted thereof, shall be
liable, at the diseretion of the Court, to be transported beyond the seas for the term of his or her natural
life, or for any term not less than fifieen years, or to be imprisoned fur any term not exceeding three

ears.

y 5. Whosoever shall unlawfully and maliciously send or deliver to, or cause to be taken or received by
any person any explosive substance, or any other dangerous or noxious thing, or shall cast or throw upon
or otherwise apply to any person any corrosive fluid or other destructive matter, with intent in any of
the cases aforesaid to burn, maim, disfigure or disable any person, or to do some other grievous bedily
harm to any person, and whereby in any of the cases aforesaid any person shall be burat, maimed, dis-
figured or disabled, or receive some other grievous bodily harm, shall be guilty of felony, and being
convicted thereof, shall be liable, at the discretion of the Court, to be transported beyond the eeas for the
term of his or her natursl life, or for any term not less than fifteen years, or to be imprisoned for any
term not exceeding three years,”

It appears to the Commissioners, that in cases within Article 1, where the injury isso preximate to that
of murder, the offence vught to be punished with peculiar severity ; and that in the cases included within
Article 2, on the principle of leaving a *“ locus penitentie,” and where juries would bereluctant to conviet
for a capital offence, a less punishment ought to be inflicted. On the subject of capital punishment,
however, in the above cases, your Commissioners wish for an opporiunity of reconsidering their
opinion, when they shall present a general Chapter on the subject of Punishments.

The Commissioners think, also, that & punishment should be inflicted for aclually doing grievous
bodily harm, for which there is no specitic punishment according to the present law; and a less
punishment for attempta to do grieyous bodily harm,
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Tt is submitted that this arrangement will render the provisions of thelaw more complete and uniform
than as it stands at present under the above-cited enactmenta.

Your Commissioners do not think it expedient to retain in Article 1 the provisions of the present law
regarding stabs, cute or wounds, They think that any bodily hurt, by meane manifesting an intent to
commit murder, ought to be punished with peculiar severity. ~ They beg to refer to the following cases,
in which serious injuries were done, with intent to commit murder, or to do grievous bodily harm,
but where the perpetrators escaped, in consequence of the confined import of the worde  sfab,
cut or wound.”  Moreover, the law is incumbered with many decisions regarding the definitions of
“ siabbing, cutting and wounding ;> nor doesitappear that there can bes stab er cut without a wound,
as that term is defined by the decisions. The word * wound” appears to have been originally intro-
duced in the 9 Geo. I'V., ¢. 31, and eubsequently continued in the 7 Will. IV,, and 1 Vic. ¢. 85, to
obviate the difficulties which had arisen upon the construction of the words “cut or stab.” The former
being properly a wound with an instrument having a sharp edge, and the latter awound with a pointed
instrument, it had been held that a blow with the bluné end of a hammer was not sufficient, though if it
had been with the sherp claw or point of a hammer, it would have been a eut, (Atkinson’s Case,
Ruse. & Ry. 104) So a blow witll: @ square iron bar, which inflicted a contused or lacerated wound,
had been held not to be a cut, (Adams’s Case, cited in Russ. on Crimes (Greaves), p. 728). The
word “ wound,” which has been defined to be any injury to the person by which the skin is broken (per
Lord Lyndhurst, C.B., in Moriarty v. Brooks, 6 Car. & P. 684), although including many injuries to
the person not within the meaning of a stab or cut, nevertheless, has been decided not to embrace
many hurts which manifest to the full as wicked an intention as those to which it har been held to
apply. For instance, it has been held not to include a scratch inflicted with a butcher's knife in the
atiempt to cut the throat of the person ecratched, (R. v. Beckett, 1 Moo. & Ry, 526), Neither is a
separation of the cuticie or upper skin only sufficient, the whole skin must be separated, (R. v. Harris, T
Car. & P. 446). So it is mot sufficient that bones ave broken unless the skin be also broken, (R. v,
Wood, 1 Ry. & Moeo.C. C. R. 278 ; 4 Car. & P. 381). But if the skin be broken internally only, and
not externally, that will do, (Reg. v. Smith, 8 Car. & P. 173). The injury must also be inflicted by
some instrument, and not by the hands or teeth, to be constituted a wound (R. ». Hatris, T Car. &
P. 446); but any kind of instrument is sufficient, as bludgeon (R. v. Payne, 4 Car. & P. 558), 1
stone bottle, (R. ». M'Loughlin, 8 Car. & P. 635), a shoe, whether off or on the foot (R. v
Shadbolt, 5 Car. & P. 504), or even a piece of hat, where upon a blow given with the buttend of a
gun upon the head of a person who had his hat on, a piece of the hat was the immediate entting
substance, (R. v. Sheard, Moo. C. C. R. 83). It seems doubtful whetherthe teeth of a dog, which-has
been set to bite a person, would be sufficient. Mr. Bar. Alderson, however, in Elmsly’s Case, (2 Lew.
128,) seems to have thought that they would, though it did not become necessary to decide the peint.

According to the present law, any stab, cut or wound, however slight, with intent to commit murder,
is a capital offence; but any other bodily harm, however grievous, must be dangerous fo fife in order
to make the doing of it capital. This seems inconsistent; and, moreover, the leaving to juries the
question of an injury being dangerous to life or not seems inexpedient.

With regard to attempts with intent to commit murder or to do grievous bodily harm, your Corn-
missioners think it expedient to single them out from the general provisions regarding attempts, which
will be considered in a separate part of the digest, and to visit them with a peculiar punishment; but
they do not see adequate grounds for making distinctions between different kinds of such attempts ;
and the retaining such a distinction would render the digest more complicated, besides affording

und for many discussions in regard to the particular means used—not whether they indisputably mani-
ested a design to kill, but whether the particular means indicated by the Legislature had been resorted
to--in which discussions there is often a leaning in farvorem vite, that occasions unressonable strict-
ness in interpreting the terms used by the Legislature, For instance, it was held that evidence of a
stab would not support a charge of cutting, for as the statute under which the party was indicted
used the words in the alternative, the distinction cught to have been attended to in the indictment,
(R. v. M‘Dermot, Russ. & Ry. 356). But the question whether the attempt was manifestly with
intent to commit murder or to do grievous bodily harm, is ome of fact for the jury which is not
likely to lead to subtle questions of interpretation.

Arrt. L.
WhosoEVER shall administer to, or cause to be taken by, any other person any
oison or other destructive thing, or shall by any means manifesting a design to
Eill, cause bodily harm to any other person, with intent in any of the cases
aforesaid to commit murder, shall suffer death. () :
(5) See 7 Will. IV., and 1 Vie. ¢. 85, ss. 1 and 2.

ArrT. 2.

Whosoever shall by any means manifesting a design to kill other than the
actually administering or causing to be taken poison or any other destructive
thing, attempt to commit murder, shall, although no bodily harm shall be caunsed,
incur the penalties of the 4th class. (¢)

(¢) See 7 Will. IV,, and 1 Vie, ¢, 85, ss. 3 and 8.

ARr. 3.

Whosoever shall set fire to, cast away or in anywise destroy any ship, vessel,
boat or raft, with intent to murder any other person, or shall maliciously do
any such act whereby the life of any other person shall be put in danger, shall
suffer death. (d)

(€) See7 Will. IV., and I Vic. c. 89, 8. 4.

L
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"ART. 4.

Whosoever shall, by any means not hereinbefore in this Section specified,
maliciously put the life of any other person in danger, shall incur the penalties
of the 7th class.

ART. 5.

Whosoever shall negligently, as hereinbefore in Article 5 of Section 2 o1
Chapter 1. defined, cause any danger to the life of aiy other person shall incur
the penalties of the 9th class.

ARrT. 6,

Whosoever shall maliciously cause to any other person any grievous bodily
harm shall incur the penalties of the 3rd class. (¢)

(¢) The only injuries to the person short of murder and attempts to murder which are punished more
severely than by fine and imprisonment according to the present law, are attempts to* muim, disfigure,
disable or do grievous bodily harm.”

The offence of mayhem, which consists in rendering a man less capable of fighting, and the rice
distinctions to which it leads, seem io make it unfit to be retained in any medern code.

A maim has been defined to be a bodily hurt, whereby a man is rendered less sble in fighting to
defend himself, or to anncy his adversary. (Staund. P. C. 8 ;3 Inst. 62,118 ; 1 Hawk. I C.c. 55,¢.1;
4 Black. Cornm. 205.) Therefore the cutting off or disabling, or wedkening a man’s hand or finger,
or striking out his eye or fore-tooth, or depriving him of those parts, theloss of which in all animals
abates their courage, are held to be maims; but the cutting off his ear, ornose, or the like, are not held
to be maims at common law, because they do not weaken a man, but only disfigure him. (4 Black
Comm. 205, 206.)

The other injuries of disfiguring, disabling and doing grievous bodily harm, ure left in an uncer-
tain, undefined state by the present law, and the distinetions to which they lead of injuries inflicted by
gharp or blumt instruments, do not appear to afford any reasonable ground for diversity of punishment.

Tt seems expedient is to use some term or terms which may include all the serious personal injuries short
of death, the commission of which, and the attempting to commit which should be visited with a
gseverer. punishment than other personal injuries. Thereappearsto be no occasion for employing more
than one term for this purpose. The Commissioners think that the term * grievous bodily harm*’ may be
conveniently used to express what is required. And in defining that term (see Article 1 of Chapter 111.),
they have endeavoured to include within its meaning the more serious kinds of personal
injury, without reference to pugnacity or other principle than the damage and suffering oceasioned.
The limitation of 20 days is taken from the French eode, and was adopted from that code by the Indian
Law Commissioners. The following are their vemarks on this subject :—

 We propose to designate all pain, disease and infirmity, by the name of hurt.

“We Eave found it very difficult to draw a line between those bodily hurts which are serious and
those which are slight. To draw such a line with perfect accuracy is, indeed, absolutely impossible ;
but it is far beiter that such a line should be drawn, though rudely, than that offences, some of which
approach in enormity to murder, while others are Little more than frolics which a good-natured man
would hardly resent, should be classed together.

“ We have, therefore, designated certain kinds of hurt as grievous.

“ We have given this name to emasculation—to the loss of the sight of either eye—to the loes of the
hearing of either ear—to the loss of any member or joint-—to the permanent loss of the perfect use of
any member or joint-—to the permanent disfiguration of the head or face—to the fracture, and to the
dislocation of bones. Thus far we proceed on sure ground ; but a more difficult task remains, some
hurts which are not like those kinds of hurt which we have just mentioned, distinguished by a broad
and obvicus line from slight hurts, may nevertheless he most serious. A wound, for example, which
neither emasculates the sufferer nor blinds him, nor destroys his hearing, nor deprives him of a mem-
ber or joint, nor permanently deprives him of the use of a member or joint, nor disfigures his coun-
tenance, nor breaks his bones, nor dislocates them, may yet cause intemse pain, prolonged disease,
lusting injury to the constitution. It is evidently desirable that the law should make a distinction
between such a wound and a scratch which is healed with a little sticking-plaster. A beating, again,
which does not maim the sufferer, or break his bones, may be so cruel as to bring him to the point of
death. Such a beating, it is clear, ought not to be confounded with a bruise, which requires only to be
bathed with vinegar, and of which the traces disappear in a day.

“ Afier long consideration, we have determined to give the name of grievous bodily hurt to all hart
which causes the sufferer to be in pain, diseased, or uneble to pursne his ordinary avocations during
the epace of twenty days. ]

 This provision was suggested to us by Article 309, of the French Penal Code. That Article runs
thus : * Sera puni de la peine de la réclusion, tout individu qui aura fait des blessures ou porté des
coups, s'il est resulté de ces actes de violence, une mealadie ou incapacité de travail personnel pendant
plus de vingt jours” Réclusion, itis to be observed, signifies imprisonment and hard labour, for a term
of not less than five 110t more than ten years.

“ This Iaw appears from the procés verbal of Napoleon’s Council of State, to have been adepted
without ealling forth a single * observation. But it has aince been severely criticised by French jurists,
#od has been mitigated by the French Legislature.  Indeed it ought to have been completely recast, for
it is uadoubtedly one of the most exceptionable laws in the code.

‘* A man who means only to inflict & slight hurt may, without intending or expecting to do so, eause
a hurr which is exceedingly serious. A push, which to 2 man in health is = trifle, may, if it happens to
bedirected ageinst a diseased part of an infirm person, occasion consequences which the offender never
contemplated as possible. A blow, designed to inflict only the pain of a moment, may cause the person
struck to lose his footing, to fall from & considerable height, ang to breek a limb. In such eases, to
punish the assailant with five years of strict imprisonment would be in the highest degree unjust and

* Locré Legislation de France, vol, 30, page 362.
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cruel.  Ttis said, and we can easily believe it,* that in such cases, the French juries have frequently
refused, in spite of the clearest evideace, to pronounce a decizion which would have subjected the accused
to & punishment so obviously diaproportionedto his offence.

“We have attempted to preserve and to extend what is good in this Article of the French code, and
to aveid the evils which we have noticed. It appears to us, that the length of time during which =
sufferer is in pain, diseased, or incapacitated from pursuing his ordinary avocations, through a defective
criterion of the severity of a hurt, is still the best criterion that has ever been devised. It is a criterion
which may, we think, with propriety be employed, not merely in cases where violence has heen used,
but in cases where hurt has been caused without any assault, as by the administration of drugs, the
setling of traps, the digging of pit-falls, the placing of ropes scroes a road. But tbhough we have
borrowed from the French code this test of the severity of bodily injuries, we have framed our peaal
provisions on a principle quite different from that by which the authors of the French code appear to
have been guided. In apportioning the punishment, we take into consideration both the extent of the
hurt and the intention of the offender.

“ What we propose is, that the voluntary infliction of simple bodily hurt shell be punished with
imprisonment of either description, which may extend to one year or five, or both; the voluntary
infliction of grievous bodily hurt, with imprisonment of either description for a term which may
extend to ten years, and must not be less than six months, to which fine may be added.”

The following are the clauses of their Penal Code in conformity with the foregoing suggestions: —

“314, All bodily pain, disease and infirmity, is designated as ¢ hurt.’

“ 315, The following kinds of hurt are designated as* grievous :'—

“ First.—Emasculation ;

“ Secondly.—Permanent privation of the-sight of either eye;

st Thirdlyy,— Permanent privation of the hearing of either ear;

¢ Fourthly.—Privation of any member or joint ;

s Fifthly—Destruction or permanent impairing of the powers of any member or joint;

<« Sixthly —Permanent dishiguration of the head or face;

¢ Seventhly.—Fracture or dislocation of any bone other than a tooth ;

« Righthly.—Such burt that the sufferer is, during the space of iwenty days, in bodily pain, diseased
or unable to follow his ordinary pursnits.

316, Whoever does any act, or omits what he is legally bound to do, with the intention of thereby
causing hurt to any person, or with the knowledge that he is likely thereby o cause hurt {o any person,
and does thereby cause hurt to any person, is said * voluntarily to cause hurt.’

s 317. Whoever voluntarily causes hurt, if the hurt which he intends to cause, or knows himself to
be likely to cause, is grievous hurt ; and if the hurt which he causes is grieveus hurt, is said * volun-
tarily to cause grievous hurt,””

With regard to Mr. Starkie’s objection to the definition, propesed by the other Commissioners, of the
term *“grievous bodily harm» (see his note, p. 56, below), it will “probably be conceded that it is
desirable to draw a line between greater and lesser personal injuries short of homicide. The term
« grievous bodily harm” has hitherto been that principally used to mark this distinetion : great incon-
venience has been found from leaving the import of this term to be collected from a multitude of
scattered decisions, especially as those decisions have reference to the peculiar facts of the cases in which
they were delivered. Your other Commissioners would have been glad if any other boundary line of a
more definite character had been suggested to them ; but they do not think that the line adopted in the
French Code will occasion any inconvenience in practice, for in the Articles which relate to attempts to
do bodily harm, and to persons acting under fear of bodily harm, the questions which juries will have to
decide relate to the presumable opinions of others as to the probable ‘extent of contemplated injuries,
In these cases the Article may serve as a useful guide, but cannot fefter the judgment by any narrow
rule, whilst the inclination of juries will generally lead them to a view of the circumstances unfavourable
to & wrong-doer. Where an actual injury is committed, the Article will at once indicate the legal -
character of that injury, nor is it, it is conceived, a sufficient objection to definite rules of law, which are
framed to meet the generality of cases, that particular cases that are near the houndary line on either
side are scarcely distingnishable from each other in point of eriminality.

ART. 7,

Whosoever shall foreibly resist any officer or other person whilst such officer
or other person believes himself to be lawfully executing any writ, warrant or
process, civil or criminal, or whilst such officer believes himself to be acting in
obedience to the command of a magistrate, or to be otherwise lawfully acting
under authority for the advancement of the law, although, in fact, such writ,
warrant or process be not sufficient in law, or such command be unlawful, or
such officer have no such authority as aforesaid, or the manner of executing such
writ, warrant, process, command or other authority be unlawful, and shall, in so
resisting (although he use no more violence than the law permits for the purpose
of self-defence) cause any grievous bodily harm to such officer or other person,
shall, provided the person causing such harm had notice that such officer or other
person purposed to act under the authority of such writ, warrant or process, or in
obedience to such command, or otherwise for the advancement of the law, incur

the penalties of the 3rd class (f).

(f) This Article is new. We are aware that it may be urged that to be consistent a forther Article
should e introduced to make it penal to offer any resistance whatever to an officer who is acting ille-
gaily, provided he believe himself to be acting legally ; but as the above Article is a great extension of
the present law, we have nat felt ourselves justified in carrying it further. It may be proper hereafter
to transfer this Articld to the Chapter of offences against the administration of justice.

# Paillet Manuel de droit Frangais, Nute on clause 309, of the Penal Code,
L
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ART. 8,

The notice intended by the last preceding Article is such notice as by Section 5
of this Chapter is made essential to the justification of killing by officers and
other persons acting for the advancement of the law.

ArT. 8.

‘Whosoever shall maliciously, by any means manifesting a design to cause
grievous bodily harm, attempt to cause grievous bodily harm to any other person,
shall, whether any bodily harm be caused to such person or not, incur the penal-
ties of the 4th class. ()

() See the 7 Will. IV., and 1 Viet,, ¢, 85. ss. 4 and 5.

T'he offences contained in the 4th section ofthe 7 Will. IV,, and 1 Vie. c. 83, are “ with intent to
resist or prevent the Jawful apprehension or detainer of any person us well as with intent to do some
grievous bodily harm ;" but the Commissioners propuse to provide for those affences when done with
the former intent, under the Chapter of Offences against the Administration of Justice.

Art. 10.

Whosoever shall negligently, as hereinbefore in Article 5 of Section 2 of
Chapter 1. defined, cause to any other person any grievous bodily harm, shall
incur the penalties of the 11th class,

ArT. 11..

Whosoever shall maliciously impede any other person endeavouring to save
his life from any ship or vessel which shall be in distress, or wrecked, stranded
or cast on shore (whether such person shall be on board or shall have quitted
the same), shall incur the penalties of the 4th elass. (%)

(k) Seethe T Will. IV,, and 1 Vic. ¢. 89, s5. 7 and 12.
Art. 12,

Whosoever shall set or place, or cause to be set or placed, any spring-gun, man-
trap or other engine caleulated to destroy human life or ecause grievous bodily
harm, with intent that the same or whereby the same may kill or cause grievous
bodily harm to any trespasser or other person coming in contact therewith ; or shall
knowingly and wilfully permit any such engine which may have been set, fixed
or left in any place being in his possession or occupation, to continue so set or
fixed in such place, shall incur the penalties of the 9th class. (2)

() Tand 8 Geo, IV, ¢. 18,85, 1 and 3.

Art. 13.

The rule contained in the last preceding Article shall not extend to make it
illegal to set any gun or trap, sucllfl as may have been or may be usually set with
intent to destroy vermin ; or to set or cause to be set during the night-time any
spring-gun, man-trap or engine which shall be set or continued to be set ina
dwelling-house for the protection thereof. (%)

(%) See 7 and 8 Geo. IV, ¢. 18, ss. 2 and 4. The only alteration in the present law relating to the
setting of spring-guus proposed is the adoption of the definition of the term dwelling-house used in
the 7 and & Geo. IV. c. 29, for the parposes of burglary, and the substitution of the term night-
time, as defived int the 7 W, IV, and 1 Vic. e. 86, s, 4, for the like purposes, for the words of'the Tand
8 Geo, 1V. ¢. 18, “ from sun-set to sun-rise.”

Ant, 14,

The definition of the terms “night-time” and “ dwelling-house,” for the pur-
poses of burglary, shall be applicable to those terms as used in the last pre-
ceding Article.

ArT. 15,

Every woman being with ehild, who, with intent to procure her own mis-
carringe, shall maliciously administer to herself any poison or other noxious
thing, or use any instrument or other means whatsoever ; and every person who,
with intent to procure the miscarriage of any woman whether she be or be not
with ¢hild, shall maliciously administer to or cause to be taken by her any poison
or other noxious thing, or use any instrument or other means whatsoever, shall
incur the penalties of the 4th class. ({)

(I} See the 7 Will. IV, and 1 Vic. e. 85, sa. 6 and 8.

The old law required that the woman shiould be *° quick with child.” The latest Act upon the sub-

iect omits these wurds.  Some doubt prevails on the point, whether under the present law it is not
necessary that the wotnan should be pregnant. it is desirable to remave this doubt ; and we think that
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to constitute the offence there should be some possibility of injury to a child in the woman, though it
is nol material that the woman should be * quick with child,” if, indeed; these terms were not objec-
tionable on other grounds.

ArTt. 16.

Provided that no act specified in the last preceding Article shall be punishable
where such act is done in good faith with the intention of saving the life of the
woman whose miscarriage 18 intended to be procured. (m)

(m) This proviso seems expedient: it is contained in other codes, but does not appear to have been
adverted to in our treatises.

Amnt. 17.

Where any woman shall have been delivered of a child, every person who shall
by any secret disposition of the dead body of such child, whether such child died
before, at, or after its birth, endeavour to conceal the birth of such child, shall
incur the penalties of the 10th class. (n)

{n) See the Oth Geo. IV. c. 31, s 14. First, the langusge of the present provision on the sub-
jeet has been altered by the omission of the words % secret burying,” those words having miven rige to
doubts as to whether the words “or otherwise. disposing ** which immediately follow, must not be
construed to mean some final disposition, in coniradistinction te a merely temporary one. See R, v.
Watking, Mon. Sp. Assizes, 1841, MSS. cited in the note, to Greaves's ed. of Russ. on Crimes, vol.
i.p. 574. R. 2 Sneil,2 Moo. and Rob. 44; R. . Ash, 2 Moo. and Rob. 294; Rex v. Ball, ibid,
in notes. R. ¢. Goldthorpe, 2 Moo, C. C. R. 244, however, where it was held that the finding of
the dead body of a child between the bed and a mattress was a sufficient disposing of the body, is an
authority in support of the law as laid down in the above Article, Tt appears to us that, in many
cases where it is intended finally to dispose of the dead body of e child, it in in the first instance
disposed of temporarily, until an opportunity may effer of disposing of it finally without detection ;
and that where it is disposed of finally, the offender will commonly escape. - Thus, in order to repress
the crime of child murder effectually, it seems expedient to punish the disposing temporarily of
the child with secrecy. The provision of the Scoteh Law upon this subject, as cited by Mr. Alison,
in his Principles of the Criminal Law of Scotland, p. 158, is asfollows :—* Ifa woman shull conceal her
being with child during the whole period of her pregnaucy, and shall not call for or make use of help
or assistance in the birth, and if the child shall be found dead, or be amissing, she shall be imprisoned
for a period not exceeding two years.”

Secondly, by the present law, upon an indictment for murder, the woman only can be convicted of
endeavouring to conceal the birth, although third persons may be indicted under the 9 Geo IV. c. 31,
8. 31, for counselling, aiding, or abetting the mother in so doing, R. ¢. Douglas, Ry. and Moo. C.C. R.
480 ; we have, therefore, altered the language of the present provision, so as to make third persons
indictable for the endeavour to conceal,

Lastly, it has been thought expedient to abolish that anomaly of the law whereby a person indicted
for murder may be found guilty of concealing the birth, On the one hand the question of murder is
never fairly considered by the Jury; and, on the other, the prisoner is embarrassed by baving to
apply the evidence and defence to two alternative charges st once. After reciting the English
statute, 43 Geo. TIL, ¢. 58, which is on the same prineiple as the present Act, (9Geo. IV, ¢. 31, 8.14),
Mr. Alison, p. 158, says: ** But this statute is so far defective and inferior to the Scotch Act, that it
makes no provigion for a trial of the prisoner for concealment, independent of a charge a! murder,
which is accordingly incompetent by their law.”

Art. 18.

Whosoever shall unlawfully and carnally know any woman against her will
and by force, or whilst she is insensible, shall be guilty of rape, and incur the

penalty of the 2nd class. (o)

(0) Seethe Oth Geo. 1V, c. 81,8, 16, and 4 and 5. Vie. ¢, 56, 5. 3. ) )

In Reg. v.Champlin (Den. C. C. R. p. 89), where the prisoner made the prosecutrix quite drunk,
and, whilst she was in a state of insensibility, took advantage of it and violated her, the jury having
found that the prisoner gave her the liquor for the purpose of exciting her, and not with the inten-
tion of rendering her insensible and then having sexual intercourse with her, upon a case regerved
for the opinion of the judges, it was held by a majority of them (10 to 3), that the prisoner was
properly convicted of rape. . )

According to the Scotch law, i the knowledge of a woman's person must be against her will, !laut
it is immaterial whether her consent be forced by actual violence, or threats, or the administration
of stupifying drogs.” (See Alison’s Principles of the Criminal Law of Scotland, p. 211); he quotes
1 Hume, 308; Barnett, 103. The first authority favours this view, the second is opposed toit. He
mentions the case of Luke Dillon, 1830, where a person was convicted in Dublin, who had given a

stapifying drug, &e.

Mr. Livingstone, in his Code,
her consent, by force, menace or fraud; and he ma'
amongst other things, “in foreibly, or without her
injured any substance that produces an unnatural sexu
resistance, and committing the crime while she is under

. Art. 463, .
and for the offince contained in Article-23, is transportation for

The present punishment for rape, !
life absolutely. We think this an objectionable punishment, and have therefore altered it to trans-

portation for life, or not less than seven years, in the discretion of the Court.

defines rape to be the carnal knowledge of a woman ohtained against
kes the carnal knowledge by fraud to consist,
knowledge, administering lo the woman who is
al desire, or such stupor as to prevent or weaken
the operation of that which isso administered.”
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ArT. 19,

It is rape, although the woman consent to carnal knowledge, if such consent be
given through fear of death or of grievous bodily harm. (p)

(p) Greater precision ia here given to the present law, by indicating that compulsion must amonnt
to fear of death or grievous bodily harm, which latter term is now reduced to a reasonable certainty.

ArT. 20,

A husband cannot be guilty of committing, by his own person, a rape on his
wife; but if another person commit the offence, he may be liable as an accessory,
or for being present, aiding or abetting.

Arr. 21.

~ Provided that no person shall be deemed to be a husband within the meaning

of the last preceding Article where the woman shall have been compelled or
shall have been by fraud induced, to go through the ceremony of a marriage, and
either such ceremony shall be a mere nullity, (¢) or the marriage shall by reason
of such compulsion or frand be declared to be void ab initio by a Court of com-
petent jurisdiction.

() Perhaps the provision of the present law for the case where a marriage is declared void ab
initio by a spiritual. court does not sufficiently reach cases where Courts of common law would
have no difficulty in determining that the marrilage was a nullity.

" ArT. 22,

Whosoever by pretending to be the husband of any married woman, or knowin
that any married woman believes him to be her husband, shall deceitfully ang
carnally know her, shall be punishable as for rape. (r}

(*) The majority of the Judges (See Rex ». Jackson, Russ. and Ry, 487) having declared that

this offence is not properly a rape, it seems expedient to provide against it, by visiting it with the
same punishment as rape,

ArT. 23.

Whosoever shall unlawfully and carnally know and abuse any girl under the
age of 12 years shall incur the penalty of the 2nd class. ()

(5) See the 9 Geo. IV. e, 31, 5. 17, which mukes the carnal knowledge of girls punishable with
teansportation for life when under 10 years of age, and when above 10 and under 12 years of age,
with imprisonment only. This distinction has appeared to us not to be warranted by any facts
relating to the physical or menial puberty of a child or its capacity to conseni: we have, therefore,
omitted it and raised the age of a child upon whom the higher offence may be committed to 12 years.

Alison, p. 211, says, * It does not very well appear why the period from 10to 12 is the only one in
a womau’s life during which her person may be violated without peril to the offender’s life.”

ARrT. 24,

Whosoever shall administer to or cause to be taken by, any woman, any drug
or other thing, with intent to render her insensible, or to produce in her an unna-
tural sexual desire or such stupor as to prevent or weaken resistance, in order that
whilst in that state he or any other person may unlawfully and carnally know
her, shall incur the penalties of the 10th class. (¢)

{¢) This article is a new provision.

Arr, 25

Whosoever shall commit the crime of buggery, either with mankind or with
any animal, shall incur the penalties of the 2nd class. (u}

(u) See the 9 Geo. IV, c. 8], 5. 15, These are not cases which seem proper Lo be punished
eapitally on any principles upen which eapital punishments have been justified, We have, therefore,
fur the present reduced the punishment to that of the highest class of penalties short of death, viz.,
transportation for life, or not less than seven years; but we think that a long confinement, to be made
as solitary as the mind of the prisoner can bear, the appropriate punishinent for such offences. Some
of the provisions regarding lunatic criminals may perbaps be thought useful in the treatment of such
offenders.

ApT. 26.

Any the least degree of penetration, although there be no emission of seed.
shall be sufficient to constitute carnal knowledge in relation to the erimes men-

tioned in Articles 18, 22, 23, and 25. (z)
{x) See 9 Geo. IV. c. 31. 5. 18,

ArT. 27,

Whosoever shall assault any woman with intent to commit any of the crimes
mentioned in Articles 18 and 22; or any girl, with intent to commit the crime
mentioned in Article 23, shall incur the penalties of the 8th class.
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ART. 28,

Whosoever shall assault any person, with intent to commit the crime mentioned
in Article 25, or shall offer or make any solicitation, persuasion, promise or
threat to any person, whereby to move or induce such person to commit or
permit sich erime, shall incur the penalties of the 8th class.

ART. 29,

An infant under the age of 14 years shall, notwithstanding anything in
Chapter I., Section 1, Article 5 contained, be deemed to be ineapuble, by reason
of impotency, of committing by his own person any of the crimes contained in
Axticles 18, 22, 23, and 25, or any assault with intent to commit by his
own person any of those crimes. (y)

(¥) It must be admitted that cases occasionally occur of youths ender the sge of 14 being:
capable of committing the erime to its full extent,  Bat it appears inconvenient 1o leave the capacity

a3 a question of fact to be tried by juries, and it is difficelt to fix on any particular limits; we
have therefore left the law in its prezent state,

Art. 30.

Whosoever shall, from motives of lucre, take away or detain against her will
any woman in anywise intitled to any interest, legal or equitable, present or
expectant, in any property whatsover, or being presumptive heiress or co-heiress,
or presumptive next of kin, or one of the presumptive next of kin, to any one
having any such interest in property, with Intent to marry or defile her or to
cause her to be married or defiled by any other person, shall incur the penalties
of the 4th class. (2) ‘

() See the 9 Geo, 1V, c. 31. 5, 19.

ArT. 31.

‘Whosoever shall take away or detain against her will, any woman, with intent
to marry or carnally know her, or to cause her to he married or carnally known
by any other person, shall incur the penalties of the 7th class. (a)

(2) We have extended the provisions of the present law, by making abduction penal, though
it be not of heiresses or women entitled to property. We think that this very serious injury should
not be made dispunishable, merely because the motives may huve been sensual, or other than
mercenary.

Anrt. 32

Whosoever shall unlawfully take, whether with or without her consent, (§)
any unmarried girl, beingi1 under the age of 16 years, out of the possession and
against the will of her father, mother, or any other person having the lawful care
or charge of her, shall incur the penalties of the 7th class, (0.

() 9 Geo. IV, c. 31, = 20.
{c} R. v. Robins, 1 Car. and KiF, 456.

Art. 38.

Whosoever shall unlawfully lead or take away, or decoy or entice away or detain
any child, under the age of 10 years, with intent to deprive the parent or parents,
or any other person having the lawful care or charge of such child, of the pos-
session of such child, or with intent to steal any article upon or about the person
of such child, to whomsoever such article may belong ; or shall, with any such
intent, receive or harbour any such child, knowing the same to have been, by
force or fraud, led, taken, decoyed, enticed away or detained as hereinbefore in
this Article mentioned, shall imeur the penalties of the 6th class. (d)

(d) 9 Geo, IV. ¢. 31, 8. 21 in part.

ARrT. 34.

Provided, that no person who shall have in good faith claimed to be the father
of an illegitimate child, or to have any right to the possession of such child, shall
be Liable to be prosecuted by virtue of the last Ereceding Article on account of his
getting possession of such child, or taking such child out of the possession of the
mother or any other person having the lawful charge thereof. (¢)

(¢) Seathe 9 Geo. IV. c. 31, 8. 21; some doubt exists in the present law, with regard to the
nature and circumstances of the elaim of parentage. :

ArT. 35.
Whosoever shall maliciously send as prisoner or transport any subject of this -
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realm into any parts beyond the seas, whether within or without the dominions of
Her Majesty, shall incur the penalties of the 4th class. ( f)
(1) See 31 Car. 1, ¢. 2, 8. 12, (the Habeas Corpus Act),

Awr, 36,

Whosoever shall arrest any clergyman upon or under the pretence of executiréﬁ

any civil process, whilst he shall be performing Divine Service, or shall wi

the knowledge of the person so arresting, be going to perform the same or return-

ing from the performance thereof, shall incur the penalties of the 9th class. ()
(g) See the 9 Geo. IV, ¢. 31, =. 23,

Arrt. 37.

Whosoever shall be guilty of any unlawful restraint of the personal liberty of
any other person shall incur the penalties of the 7th class. _

ARrT. 38.

Whosoever shall maliciously or shall negligently, as hereinbefore in Article
5 of Section 2 of Chapter I. defined, cause any bodily harm, or do any violence to
the person of another, shall incur the penalties of the 12th class.

ART. 39,

Provided that it shall be justifiable to do or omit anything the malicious doing
or omission of which respectively is an offence within any of the Articles 3, 4, 6, 9,
11, and 38 of this Section, in every case where, had the person against or with
respect to whom such thing is done or omitted respectively been killed, under the
same circumstances, such killing would have been Jjustifiable. (&)

(h) The rules of justification apply equally to minor personal jujuries as to homicides; but in
the Treatises they are commonly stated as though they related to homicide only.

Anrr. 40,

- Provided also, that it shall be justifiable to cause bodily harm to any other
person in any case where had such person been killed such killing would have
been extenuated under Article 14 of Section 3 of this Chapter, if the party
from whose act or omission such harm results neither intended the death of the
person to whom such harm is caused to result nor believed that it would pro-
bably result from such act or omission. ()

(8) Cases hnve occurred where persons have procured themselves 1o be circumcised for the pur-
pose of being enabled to pass fur Mahomedans whilst residing in Mahomedan countries; it is sub-

mitted that in such cases the surgeon who performed the operation should not be criminally responsible
for the bodily harm jnflicted.

ArT, 41,

Provided also that no person shall be liable under any Article of this Section -
for negligently causing any grievous or other bodily hiarm or violence to any
other person, in any case where had the party to whose person harm or violence
is done been killed under the same circumstances, such killing would not have
amounted to negligent homicide.

ArrT. 42,

Whosoever shall assault any other person, shall incur the penalties of the
13th class.

AR, 43.

An assault consists in any attempt, offer, or menace by gestures, to cause any
bodily harm or to do any violence to the person of another, by one who has
present ability to cause such bodily harm or to do such violenee.

Ant, 44.

Whosoever shall, in any case not provided for by this Act, attempt to commit
any offence against this Act, by any assault or other act whatsoever done in part
execution of a design to commit such offence, or with the immediate intent to
accomplish the criminal object, shall, although he fail in such attempt, in case
such attempted offence shall subject any person committing the same to the penal-
ties of the 6th or any higher class of penalties, incur the penalties of the 7th class;
and shall, in case such attempted offence shall subject any person committing the
same to the penalties of any lower class, incur any penalties by fine or imprison-
ment or both, not exceeding one-half of those which he would have incurred had
he committed such last mentioned attempted offence.
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ART. 45,

If any injury, the causing of which is a crime within any Article of this
Chapter, be intended to result, or if the party causing it believe 1t to be in
any degree probable that such injury will result to ome person, and through
mistake or by accident it light upon another person, the party so causing such
injury shall be punishable in the same manner as he would {Lave been punish-
able had the person intended to be injured, or to whom it was believed to be in
any degree probable that such injury would result, been the person injured. ()

(%) The above Article may be thought to be an exception to the general rule, that accidental injuries
are not punishable. Some principles have been stated, in books of nuthority, for the government
of crses to which this Article relates which do not appear to rest on & very satisfactory foundation ;
as that a person * cannot apportion his own wrong;” that *malitia egreditur personam ;* and that
“jllegal acts should receive an unfavourable construction.”

The cases in question vary materially in circumstances. In some, a person, A., does an act, intending
to kill B., or to shoot his tame fowl with intend to steal them, and by accident, within our interpretation
of that term, (meaning thereby that A. could not by reasonable probability be supposed 1o have believed
or even contemplated the result and that it waa not wing to negligence,) kills C.  Suppose, for
example, that C. appearing suddenly, has placed himself hetween A. and B., or B.s fowl. Here the
question arises, ia A. to be punished for the attempt to kill B. or for actually kiliing C.? The circum-
stances appear to be very different, where A., intending to kill B, who in fuct, though unknown to
A., is abroad, and A. kills C. (his friend or relative perhaps), mistaking him for B. Or where 4.,
firin gﬂinto a crowd, the shat kills C., the friend or relative of A., whom he would not voluntarily have
injured.

Under the latter circumstances it cannot be doubted that, although in popular discourse the injuries
might he termed accidenta), or, to use Sir M. Foster's expression, * beside the infention,” yet that
the acte fall within our definition of wilfulness: the fatal consequences were the probable results of
these cts. But in cnses of the former description there can be no doubt that the injuries are accidental
within our definition, and therefore, according to the general rule, would be dispunishable.

The principle on which it is conceived that accidental injuries ought not to be punished is that the
punishment is almost inoperative, by way of example. And it seems a reasonable exception from such
a rule, where it mey appear that the punishment would deter persons from committing or atterapting
1o commit the identical offence in which the person punished was engaged. If A. was attempting
to kill a man, and he ie punished for killing 2 man who would not have been killed but for such attempt ;
the punishment may be supposed to operate, by way of example, to deter others from killing or attempt-
ing to kill men. But if A. was attempting to pick a pocket, and, by accident, discharged a pistol in that
pocket, whereby n man was killed, the punishment for murder would operate very remotely to prevent
the erime of picking pockets, So if A. was ehooting at B. and killed B's horse, the punishing of A. for
shooting a horse would operate very remotely to deter persons from attempting to kill men.

The rale, wpon whatever principle founded, hes long prevailed, both in the English and Seotch law,
a8 applicable to homicide. According to the Euglish law,  the act done follows the nature of the
dct intended to be done ; therefore if the latter were founded in malice, and the stroke from which death
ensued fell by mistake or accident upon a person for whom it was not intended, yet the motive being
malicious, the act amounts to murder.’”” (1 East’s P.C. ¢ 5,8 17.) So “ whenever 2 man happens to
kill another in the execution of a deliberate purpose to commit any felony, heis guilty of murder; ag
where a person shooting at tame fowl, with an intent to steal them, accidentally kills a msn ; or where
one sets upon a man to rob him and kills him in making resistance ; or where a person shooting at
or fighting with one man, with a design to muvder him, misses him snd kills another.” (Hawk. P.C,
b. 1, ¢ 31,8, 44)

Mr. Alison (p. 50), spesking of the law of Scotland, where the killing is by mistake, says, “ It is
murder if the pannel shoot or aim at one person and by mistake kill another, if it would have been
tourder had the person aimed at died, or if he inflict death by such acts 2s may reasonably be expected
to kill some person or another.”

The same author, on the subject of killing in the attempt to commit another crime, says (p- 53),
% The law of England on this subject recognizes a variety of distinctions which do not appear to have
obtained a footing in our practice.”

+ Perhaps the safest rule that can be stated on the subject is that homicide, though not originally
intended, will be held as murder which is committed during the commission, or in the attempt to com-
mit & capital crime, or one obviously hazardous to life; but that where it ensues, without being intended,
during the course of an inferior delinquency, and from which no peril to life conld reasonably have
been anticipated, it will amount to culpable homicide only.”

If these rules be applicable to homicide, they seem equally to apply o other severe personal injuries : es,
for example, if A. were attempting to put out B.’s cye, and by accident C.intervened, whose eye waa put
out by the thrust intended for B. ~ But the application of these rules to other cases than homicide doea
not appear to have been noticed in the treatises, or to have been the subject of judicial decisiona. See
further on the subject of accidental injuries the note to Article 7 of Section 2 of Chapter I.

ArT. 46.

If any injury, the causing of which is a erime within any Article of this
Chapter, be “intended to result, or the party causing it beliéve it to be in any
degree probable that such injury will result to some person, but not fo any person
in particular, and it light upon any person, the party causing it shall be punish-
able in the same manner as he would have been punishable had the person
injured been intended to be injured, or had the party causing such injurﬁ believed
it to be in any degree probable that such injury would result to the person
injured. (¥)

(1) As where a man fizes into a erowd and kills any of the persons composing it.
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Art. 47,

A person shall be punishable in respect of any inﬁury, the causing of which is
. & crime within any Article of this Chapter, although the act done or means used
to cause it, take effect in a manner not intended nor believed to be in any degree
Erobable by the person doing such act or using such means, provided he would
ave beén punishable had such act or means taken effect in the manner intended

or believed by him to be in any degree probable. (m)

(m) As where A. intending to kill B., puts poison in a boutle from which he knows B, to bein the
habit of taking medicine, in order that B. under the impression that he is taking his accuostomed
medicine, may pnison himself, and C., his servant, mistaking it for a condiment, mixes it with B.'s food,
and so B. is killed. So in Reg. ». Michael, 2 Moo. C.CR. 120, an indictment for the murder of
A. B. by poison, stating that the prisoner gave and administered a certain deadly poison, was, upon
a cuse reserved for the opinions ot the Judges, held by them, unanimously, to be supperted by proof
that the prisoner gave.the poison to C. D. to admiuister as a medicine to A. B.j but that C. D.
having neglected to do so, it was accidentally given to A. B. by a child, the prisoner’s intention
throughout being to murder.

CHAPTER I

DerivitioNns oF TeErMS AND EXPLANATIONS.

[On the completion of the Digest, this Chapter will of course be greatly enlarged, and some of the
Articles will require modification.]

Arr. L

Toe terms following, wheresoever occurring throughout this Act, shall be
understood as hereinafter defined : that iz to say,—

The term “ grievous bodily harm ™ shall be deemed to signify any harm
whereby any organ of sense or any member of the human body is rendered
permanently imperfect, the fracture or dislocation of any bone, or any bodily
harm whereby the person to whom it is caused is, during the space of 20 days
at the least, in bodily pain, diseased or unable to follow his ordinary calling or
pursuits.

ART. 2.

The term “woman” shall be deemed to signify any female human being
whatsoever may be her age.
ART. 3.

The term “judicial officer” shall be deemed to signify any judge, magistrate,
or other officer invested with authority to decide matters submitted to him in
the course of justice, according to law and right.

Arrt. 4.

Wheresoever throughout this Act, in describing any offence, or the offender,
or the party affected or intended to be affected by any offence, words are used
importing the singular number, or the masculine gender only, yet they shall be
understood to include several persons as well as one person, and females as well
as males, unless 1t be otherwise specially provided, or there be something in
the subject or context repugnant to such construction.

CHAPTER 1V.
CuaprTER OF PENALTIES,

[For the present we have adopled (subject to the alteration of the numbers of the classes
rendered necessary by the limited nature of the present Digest) the classes of
penalties contained in the Digest prepared by the former Commissioners, as being
a great improvement upon the existing system of punishments; but the whole
subject will have to be carefully considered belore the completion of the Iigest,
and this chapter may then require considerable modification.];

Arr. L
Wnos0EVER shall commit any offence for which it is declared by this Act
that the offender shall suffer death, shall, on lawful conviction thereof be
adjudged to suffer, and shall suffer according to the provisions of the first
class of penalties hereinafter set forth. '
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Art. 2,

Whosoever shall commit any offence for which it is declared by this Act that
the offender shall incur the penalties of any specified class of the penalties
hereinafter set forth, shall, on conviction thereof, be adjudged to suffer, and
shall suffer the penalties of the particular class so specified, according to the
provisions of such class; and such penalties, where discretionary, and the
extent or amount of such penalties, where the extent or amount is discretionary,
shall respectively be at the discretion of the Court.

ARrT. 3.

Each of the several classes of penalties hereinafter set forth shall be
deemed to be a higher class than any class which numerically follows it.

ARt 4.

Whosoever shall, without collusion, have been summarily convicted by virtue
of any Act or Acts of Parliament, of any offence which is alse an offenee within
any Article of this Act, and shall have paid such fine and costs, or received a
remission thereof from the Crown, or have suffered such imprisonment as such
offender shall have been adjudged to pay or suffer respectively, or shall have
been discharged from such conviction according to law, shall not be liable to
be again punished under any Article of this Act.

Act. 5.

The classes of penalties hereinafter set forth shall not be deemed in any to
affect any law concerning forfeiture, or any other collateral consequence to
which an offender is now liable on a conviction of any offence which is an -
offence under this Act; nor to extend any such law or consequence to any
offence, which is an offence under this Act, not now liable to the same. (@)

(2) This Article is only a tempofary one nntil we sha!l have had an opportunity of considering the
best mude of deuling with the law of forfeiture, to the retaining of which the present as well as the
former Commissioners nre strongly opposed.

Ar1. 6.

The classes of penalties to which offenders shall be liable under the provisions

of this Act are the following :—

1st Class.

The offender shall be hanged by the neck until such offender be dead; and,
in addition, upen a conviction of murder, the body of such offender shall be
buried within the precincts of the prison in which gsuch offender shall have
been confined after conviction. (&)

(6) 2and 3 Will, IV, ¢. 73,8, 16; 4 and 5 Will. IV. ¢. 26.

2nd Class
Transportation for life, or for any other term not less than seven years.

3rd Class.

Transportation for life, or for any other term not less than seven years, or
imprisonment for any term not exceeding three years nor less than one year.

4th Class,

Transportation for life, or for any other term not less than seven years, or
imprisonment for any term not exceeding three years.

5th Class.

Transportation for any term not exceeding ten nor less than seven years, or
imprisonment for any term not exceeding three years.

6tk Class.

Transportation for the term of seven years, or imprisonment for any term
not exceeding three years. ’
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7th Class.

Imprisonment for any term not exceeding three years, or fine at discretion,
or both.

8th Class.
Imprisonment for any term not exceeding three years.

Oth Class.
Imprisonment for any term not exceeding two years, or fine at discretion, or
both.
10tk Class.
Imprisonment for any term not exceeding two years.

114 Class.

Imprisonment for any term not exceeding eighteen months, or fine at dis-
cretion, or both,

12¢% Class,

Imprisonment for any term not exceeding one year, or fine at discretion, or
both. ' '

13th Class.

- Imprisonment for any term not exceeding six months, or fine at discretion,
or both. :

Arr, 7.

Where any person shall be convicted of any offence punishable under this
Act, for which imprisonment may be awarded, it shall be lawful for the Court
to sentence the offender to be imprisoned, or to be imprisoned and kept to hard
lahour in the common gaol or house of correction, and also to direct that the
offender shall be kept in solitary confinement for any portion or portions of
such imprisonment, or of such imprisonment with hard labour, not exceeding
one month at any one time, or three months in any one year, as to the Court
in its discretion shall seem meet.

ArT. 8,

Nothing in this Act contained shall extend te any offence committed in
Scotland or Ireland.

‘We humbly submit this, the Second Report of the Commissioners, to
your Majesty’s Royal Consideration,—
EDWARD RYAN, (L.S.)
THOMAS STARKIE, (L.S)
ROBERT VAUGHAN RICHARDS, (L.S8)
H. BELLENDEN KER, (L.8) .
ANDREW AMOS, (L.S.)

Received the 14th day of May, 1846,
LYNDHURST, C.
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NoTE pY THE UNDERSIGNED COMMIBSIONER.

I am desirous of explaining my reasons for dissenting, as I have in some ingtances done with great
reluctance, from my coadjutors under the present commission, in respecl of some alierations and
additions proposed by them. I am far from presuming that in any such case dissent on my part
wonld be deemed to be of any importance when weighed against the opinions of my colleagues; I
consider it, however, to be my duty, at all events, to intimate such dissent where it exists, and to state
the grounds of dissent, with a view to show that it has not vesulted from want of diligent endeavour-
faithfully to execute thy share of the duty preseribed by the commission,

Ce. 1.—Tt would, I conceive, be desirable that, previously to the statement of any particular excep-
tions, & general rule should be laid down to the following effect :—

“ All persone shall be deemed to know the law, and to be criminally responsible in reepect of any-
thing done or omitted against the law, except as is hereinafter enacted.”

With respect to Cu. I, Sgcr. 1, ArT. 2.-—° No person shall be criminally responsible for any act
or cmission, who, a{ the time of such act or omission, by reason of unripeness or weakness of mind,
or of any unsoundaess, disease, or delusion of mind, wants the capacity, which the law otherwise
{Jrezu’?lea every person to possess, of discerning that such act or omission is eontrary to the law of the
and. .

It appears to me that this Article ought to extend to incapability of discerning that the act or
omission was wrong.

A great majority of the authorities make ineapacity to discern that the act or omisson was wrong
essential to impunity. ,

See H aw. b.i. e 1, s. 1, who uses the words * a natural incapacity of distinguishing hetween good
and evil.’

Le Blane, J., in Bowler’s case, * capable of distinguishing right from wrong.”

Mansfield, C. J., in Bellingham’s case, “ incapable of judging between right and wrong.” And
again, * did not consider that murder was a crime againsi the laws of God and Nature.” _
Lord Lyndhurst, in Offord’s case,  Did he know that he was committing an offence against

the laws of God and Nature

Lord Denman, in Oxford’s case,  whether the prisoner was guite unaware of the nature, character,
and consequences of the act he was committing ?”

The judges, in their answer to the questions propounded to them in the House of Lords as to the
questions to be submitted to a jury, when a person alleged to be afflicted with insane delusion
respecting one or wore particular subjects or persons is charged with the commission of a grievous
murder, e. g., and inganity is set up as a defence ? And, iv what terms ought the question to be left
to the jury as to the prisoner’s state of mind at the time when the act was commitied ? say (inter alin)
# it must be clearly proved that at the time of the committing of the act the party accused was
Iabouring under such a defect of reason from disease of the mind as not to know the nature and quality
of the act he was doing, or if he did kuow it, that he did not know that ke was doing wrong. The
mode of putting the latter part of the question to the jury on these occasions has generally been,
whether the accused, at the time of doing the act, knew the difference between right and wrong, which
mode, though varely if ever tending to any mistake with the jury, is not, we conceive, so accurate
when put generally, and in the abstract, as when put with reference to the party’s knowledge of right
and wrong in respect of the very aet with which he is charged. If the question were to be put as
to the knowledge of the accused, solely and exclusively with reference to the law of the land, it
might tend to confound the jury, by inducing them to believe that an actual knowledge of the law of
the land was essential in order to lead to conviction ; whereas the law is adminigtered upon the prin-
ciple that every one must be taken conclusively to know it, without proof that he does know it. If the
accused were conscious that the act was one which he ought not to do, and if that act was at the same
time contrary to the law of the land, he is punishable; and the usual course, therefore, has been to
Jeave the question to the jury, whether the party accused had a sufficient degree of reason to Anow that
ke was doing an act that was wrong ; and this course we think is correct, accompanied with such
chservations and explanations as the circumstances of each particular case may require.”

Tn conformity with the admirable opinion above referred to, as delivered by Tindal, C. J., in answer
1o the questions proposed by the House of Lords, it appears to me that it would be advisable to alter the
Article as above suggested, by adding, after the words * delusion of mind," the words “ is uncon-
seious that such act or omission is wrong.”

It may perhaps appear to be superfluous, if not presumptuous, that I shonld offer any arguments in
support of authorities so decisive; as the question, however, has been deemed to be still open for eon-
sideration, and the Article proposed differs from, what I may perhaps for the present be allowed to term
the existing law, I venture to subjoin a few remarks in explanation of my dissent from the proposed
Article, not merely on the score of anthority, but of principle.

It is urged that the present rule affords an unjust test of liability, inasmueh as no person ought, in
point of netural justice, to be amenable to criminal laws who is incapable of discerning that he contravenes
those lawa. Assuming this position to be true, it cannot be admitted that the present test is opposed to
the principle contended for; for it may be presumed that a party who possesses a moral sense of
wrong—who knows that an act is contrary to the moral law—is capable of knowing that the same act is
contrary to the law of man.

It cannot be supposed that & mind which actuslly comprehends the force of moral restraint, end the
mandates of natural juslice, can be incapable of understanding an expressed law of the Jand to the same
effect.

The present law, therefore, makes none of ungound mind amenable to eriminal justice, who would not
be so within the operation of the principle contended for.

Were it, however, uncertain whether n mind fully cognizant that an offence, €. g., that of murder, was
4 sin against God, but still incapable of pinderstanding that the same offence was prohibited by the law
of man (a state of things which I can darcely conceive to be possible), I am by no means prepared to
admit that the offender would not be justly liable to punishment.

Such an offender could not, by reasgi of his ignorance of the law of the land, be in a better situation
than that in which he would have stocl had no such law existed, and men had lived in a state of nature.
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On this subject Locke (Essay on Civil Government, 202) observes: * And thus it is that every
man in a state of nature has a power to kill & murderer, both to deter others from committing the like
injury, which no reperation can compensate, by the example of the punishment that attends it from
everybody; and mlso to screen men from attempts of a criminal who, having renounced reagon, the
common rule and measare God hath given to mankind, hath, by the unjust violence and slaughter he
hath committed upon one, declared war upon mankind.”

It would be a great misfortune to mociety if, in truth, a class of persons existed who, knowin g vight
from wrong, could be supposed to be incapable of discerning what was contrary to the law of the land,
and were therefore to be left unrestrained by penal laws, that is, were permitted to gratify the worst

eggions with impunity, a licence which would not be tolerated even in a state of nature. I deem it,
awever, to be unneceseary to pursue this topic, conceiving that, even upon the principles admitted by
those who think an alteration in the existing rule to he desirable, the test may he supported.

It may be also observed, that the proposed rule is an imperfect one in this respeet, viz. :—that as
expressed, it makes abstract capability of discerning what is contrary to law, the test of criminal liabi-
lity, without any exception made in favour of oue who, though possessing such feeble faculties as might
possibly by extrinsic aid, enable him to discern that an act was contrary to law, was vet destitute of
all internal means of attaining to such knowledge, end who, consequently in the absenice of such ex-
ternal aid, wae, in point of natural justice, no more amenable to criminal censures than he would have
been had he been entirely and generally incapuble of such discernment.

It is further urged, that the present is an obscure and uncertain test; for it is said, that a law Taay
be merely positive, not being founded on any breach of natural or moral justice, This, no doubt, may
frequently happen; but then the only consequence is, that the consciousness of moral wrong in such
case ceases to be a test of liability, It does not follow that because the test may wot be applicable as
to one clasy of cases, it is to be rejected in others when it is a proper and useful test. The test may be
useless where the crime consists in the killing of a wild beast, but may be an excellent one where it is
applied to the killing of a man.

Consciousness of moral wrong is but a portion of the present rule, although it may in eome cases be
& decisive test; the party, although the test be inapplicable, is still liable if he be conscious that his sct
is contrary to the law of the land ; and by virtue of the general presumption of law, he must he taken
to know this if he possess capacity to know it,—that is, if he be capadle of discerning that the act is
unlawful ; if he be so capable, unconsciousness iz 70t by reason of unsoundness of mind.

The proposed rule is, 83 it seems to me, a more uncertain and difficult one than that which now exista.
The jury is to find whether the accused be capable of discerning thst what he does is contrary to the
law of the land : it is not meant by this that the jury should ﬁng whether the accused had capacity to
discern the existence and bearing of some particularr?'aw upon his act, yet this ie a mistake into which a
Jury might easily fail if they were directed to find according to the terms proposed: if the question be
48 to general incapability to discern the law of the land, without providing eny particular test, the
inquiry is one of a vague and indefinite nature.

t ia further urged, that the punishment of those whe are incapable of discerning that what they do
is contrary to law, cannot operate by way of example to deter those who are so incapable. It seems to
me, ae I have already stated, that the present law does not epply to those who are so incapable; and even
were this otherwise, still the punishment might have the effect of deterring such as Anew that their acts
were wrong, and as such, punishable. '

In conclusion, the proposed rule is in effect but the enunciation of a general principle, and is, as it
seems to me, objectionable as a substitute for the existing rule, inasmuch as it does not Tecognize, if it
do not absolutely even repudiate, an useful test of deciding by the aid of a jury on criminai hability in
cases of doubiful sanity. By the general rule of law, every one is presumed to know the law. Natural
Justice, it is urged, interposes an exception where the presumption is effectually excluded by euch defect
of mind satisfactprily proved as excludes the presumption ; but the rule of exception is commensurate
with the principle oty exemption, and therefore leaves & party who is capable by his own exertion of
knowing the law to the operation of the general rule. This seems to be the clear principle of the law
a8 regards partial sanity : the existing rule is founded on this principle, and further supplies an useful
though not an universal test for applying it; the proposed rule does not strictly accord with the prin~
ciple, and disregards, if it do not exclude, a test recognized by the existing law.

Cu. L, 8gor. 1, ART. 9.— No woman ghall be liable to conviction in respect of any act of receiv-
ing ber husband, or of receiving any other person in his presence, and by his suthority, or of harbouring
or concealing her husband, or any other person in his presence and by his authority, or of aiding the
escepe of her husband from justice.” .

It appears to me that the Article included in the Digest eontained in the Criminal Eaw Commis-
sioners’ Seventh Report, relating to marital coercicn, ought to be retained. A presumption of this
nature in favour of a wife seems to stand upon a sound inlelligible principle, and ought not, in my
-opinion, after having been sanctioned by the law for so long a period, to be overturned without satisfac-
tory reasons for the alteration. The grounds of entertaining such a presumption have already been
considered, »

After paying great attention to the suggestions of my learned colleagues, I am unable to discover
any sufficient grounds for depriving married women of the protection from the consequences of marital
coercion, as propnsed to be afforded by the Article above alluded to. The difficulties experienced by
magistrates can scarcely warrant the abolition of a well principled and humanerule. The difficulty of
defining marital coercion rather suggests the expediency of a peremptory rule within certain Jimits.
The supposed hardship of & married woman’s not being entitled to the benefit of the presumption,
though she were influenced by the strongest menaces on the part of the husband, whom she knew
to be near at hand, would, were the law such, scarcely justify the further severity of considering the
wife to be amenable when the husband was present and in view,

The arguments, *“ thal the rule may be thought to offer an inducement to criminsls to employ their
wives to assist them in the execution of petty offences, and to prevent their wives friom exercising
the registance and influence in their power,” are no doubt entitled to attention, but, in my hnmble
Judgment, are too subtle and remote to be weighed fairly against the injustice of punishing a wife as
a criminal in respect of acts done by her which may fairly and reasonably be attributed to coercion.

Finally, I have to obeerve, that the abave Article (9 of Sect. 1. of Chap. I.) is founded on the very
principle of affording protection to the wife in case of marital coercion, even to the extent of treason,
m harbouring and concealing g stranger known to have committed treason.
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Cm. 1, Seer. 2—4 OF Wilful, Malicious, and Negligent Injuries,”—The object of this and of
the following section is to lay dowu general rules, first, as Tegards the mens rea, that material clement
of ‘crimes which consists in eriminal intention or culpable negligence, and the distinguishing their con-
sequences from such as are merely aceidental ; and, 2ndly, as regards the mere act or omission essential
to a ¢erime. The deseription at the head of Section 2 ‘¢ of wilful, malicious, and negligent injuries,”
appears to me to be objectionable, because it fails 1o assign to the section its true and essential character ;
the section does not treat of ¢riminal injuries in the ordinary sense of the word, but ouly of eriminal
intention and culpable negligence as ingredients in crimes, and of accidents attributable neither to
crimjnal intention nor to culpable negligence.

Cu. I., Seer. 2, ArT. 1.—* An injury shall be deemed to consist in any harm, damage or other evil
consequence, caused lo any person in body, mind, reputation, property or right, or any harm, damage
or other evil consequence caused to the State or Publie.”

Arr. 2 An injury resulting from an omission does npot subject the person causing it te punish-
ment, unless such omission be unlawful. An omission shall be deemed to be unlawful whensoever
it is a breach of some duty imposed by law, or gives cause for o eivil action.”

The term injury, whether its classical origin, or its legal or ordinary use be regarded, properly sig-
nifies some unlawful hurt, and it is, I conceive, incorrectly applied, to sigoify merely a hurt, damage or
evil consequence.” In the first of the two preceding Articles the word is used in an unrestricted sense,
including harm or damage, or evil consequence generally, whether lawful or unlawful; but in Article
82, the term is in effect and operation limited to damage resulting from wrong ; that is, to the proper but
limited and confined sense of the term injury. The term injury is, therefore, used in this Article in a
sense different from either of the senses in which it is used in the title of the Section, and in the first
Article.

If, however, it be intended to confine Article 1 to such hurts only as are prohibited by law, the Article
itself amocunts merely to a circuitous definitipn of injury, which might be more briefly and effectually
done by defining it to consist in some hurt, damage, or evil consequence done contrary to law ; the rest
Is a necessary consequence of its being contrary to law; for if it be so, it must be either to the State
or public, or to persons ; and as regards persons, must be in mind, body, &e. It is also observable that
the use of the term is confined, contrary to ordinary acceptation, to consequences of acts, to the ex-
clusion of the acts themselves. By the latter branch of the same Article, an omission, which would
give canse for a civil action, may, if damage result, be the subject of punishment, and, therefore,
criminality may turn upon Lhe question, whether a civil action be or be not maintainable? Xi is not,
however, defined by whom such action is to be maintainable, or against whom, in order to support
this consequence—or whether the liability it may be to capital punishenent, is to depend on a statute
of limitaticns or of frauds, or upon any of the nice and doubtful points on which a cause of action so
frequently hinges, It appears to me that il would not be safe to introduce so indefinite 2 provision—
the more especially when it is considered that ou a charge of murder, the guilt or innocence of the
prisoner may depend altogether on the operation of this rule. Without in the slightest degree presum-
ing to dispute the propriety of the observations of Mr. J. Putteson, in the case of the Queen v. Marriott.
I venture to observe, that neither the circumstances of that case, nor any rale of law expounded by
the very learned person who tried it, justifies the terms of the above Article. It is observable that in
the case of the Queen ¢, Marriott, and many others of a like character, the question is not one simply
of omission, but of acts und omission. 1 conceive that in all such cases the Iaw regards the tohole
transaction, without looking to the mere actionable or even criminal quality of an omission conducing
to the result ; and that it is not at all essential to criminai homicide that the omission from which
death resnlts should be either of an actionable or indictable omnission.

It is obsérvable that an Article regarding such unlawinl omissions in the case of homicide was
recommended in the Tth Report of the Commissioners on Criminal law, which iz omitted from the
present Digest. I apprehend it to be a general principle, that u man who by his act has rendered aid
necessary to relieve life from immediate peril, is bound to afford that aid.

Ch. 1., Secr. 2, Arr. 6.—An injury shall be deemed to be o :cidentally caused whensoever it is
neither wilfully nor neglizently caused. Accidental injuries di not subject the persons ezusing them
‘to punishment, except as is hereafter in this Act mentioned.”

It mey be proper to ohserve, that the term aecidentally, us used in this Article, is applicable not to
liuet or damage done, but is used sinply to signify that the party who, in & physical and mechaiical
sense, did the act, did not do it either wilfully or without due cantion, If A., having the custody of
wholesome medicine, deposits it in a place of apparent safety, und B. maliciously and secretly substi-
tutes poison, in order that it may be administered to C., and A. in jgnorance of the change, admini-
sters the poison to C., and C. dies of the poison, the result, according to the definition is, as regards
A., sccidental, but the resuf is not nccidental, and the act, as regards B., is wilful. '

The latter branch of this Article seems to me to be unnecessary. No injuries whatever are punish-
able except such as are in the Act afterwards mentioned, and tlrerefore it might seem as though it
were intended to make an exception as regards accidental injuries, and this is not intended. This
branch of the Article is alse, as it seems to me, objectionable, ns tending to the inference that any hurt
or dumage merely accidental may be criminal, no such hurt or damage is, per se, ever eriminal, vnless
it result from the doing, or endeavour to do some unlawful act, I conceive that, on this foundation,
an Article ought to be constructed {o the following effect :—

“No one shall be criminally responsible for any hurt, damage, or evil consequence which results
accidentally from the doing a lawful act.’?

It is observable that such an Article merely excludes responsibilily where the act is lowful and
the consequence aceidental, but does not make all hurtful resnlts from unlawful acts penal. I deem
it to be necessary expressly to make this observation in order to exclude misapprehension; and for
further explanation on this point refer to the latter paragraphs of p. 56.

It appears to me to be also desirable to include an Article in reference lo cases where the mere act
of destruction or damage is wilful, but is exeusable on the ground of mistake, due caution having
been vsed. Such an Article may be in substance us follows:—

% A huri or damage shall be deemed to be excusable within the meaning of Article { ) whenever
it shall have resulted from ignorance or mistake in fact, due caution having been used.”

The expediency of such & provision is founded on the consideration that a damage may be wilful
within the meaning of Article 3, because the party intended to cause that physical consequence to

L4
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which his act was adapted, and which he really intended to cause, and yet, by reason of his ignorance
of collatere] circumstances, be justly excusable, Thus, if a man were wilfslly to shoot a horse, believing
it to be his own, when in truth il belonged 10 another, the act of killing would be wilful, as he inteaded
to kill the very horse aimed at; but yet he ought to be excused from the severe penalties artached o
a malitious killing, if, without want of due caution, he believed the horse to be his own, as if, intend-
ing to shoot his own horse, he directed a servant tv hring him that horse, and the servant wilfully sub-
stituted the horse of another person resembling his master’s, without informing him of what he had
done, It may perhaps be douhted whether, in strictness, such a provision be essential to the excuse
of a party who so acted in ignorance, that is, whether the term wilful must not be taken to mean not
only wilful as regavds the miere physical consequence caused, but also as regards loss fo another,
resulting from such physical consequence, According to the strict terms of the definition, the mean-
ing rather seems to be eqnfined to the mere physical consequence. If so, the suggesied provision is
necessary, and it appears to me to be at all events expedient; its insertion cannot do harmn, its omis-
sion may be productive of doubt, if not of injustice.

It seems to me that these provisions will complete the object of the 3rd Section, in the defining
criminal intention and culpable negligence, and at once excluding criminal responsibility in respect of
any hurt or damage which does not result either from a wilful and eriminal intention, culpable negli-
gence, or from some eriminal act or omission.

Cr.IL, Sger. 1, Anrr. 8.—* It is homicide, although the death be not direetly caused by the injury
done, nor, s is mentioned in the last preceding Article, by a disease or disorder ensning from such
injury, but by some distinet bodily injury, disease or disorder, resulting from the treatment of the
original injury, provided the injury, disease or disorder resulting therefrom were not negligeully
canged within the meaning of Article 5 of Section 2 of Chapter I. of this Act.”

I understand this Article to provide, that if bodily hurt be done which renders medical or surgical
aid reasonably necessary, and the patient die, not of the original injury, or any disorder arising from
it, but from medicine admiaistered or an operation performer, the party who inflicted the hurt shall be
lizble as for homicide.  So that if A. inflicted a wound on B., and a physician deemed it to be neces-
sary 1o administer a strong medicine, fror the effect of which, and not frem that of the wound, B. died,
and no blame were impulable to the physician, A. wonld be responsible as for killing B.; in othee
words, that having by his wrongful act induced a reasonable necessity for administering the medicine,
he ought to be considered as having indirectly killed B. I venture to suguest a doubi as to the
prlicy of an enaciment in the terms above proposed ; these would induce the necessity of inquiry upon
the question, whether the treatment had been judicious, or otherwise, for it is vot proposed to extend
the law still further, 1o embrace cases where the treatment was improper.

The provisions for the protection of the person {rom malicious injuries render it the less important
to extend the kaw of murder beyond its erdinary limits.

Cu. 11., Sece. 3, Arr. 7.—° Whensoever the killing of an officer or other person is not extenuated
within the meaning of the last preceding Article, if such officer or other person be lawfully executing
any writ, warrant or process, civil or criminal, or if such officer be lawfully acting in obedience to
the command of a magistrate, or otherwise lawfully acting under authority fur the advancement of the
Jaw, it is not extenuated, although such writ, warrant or process be not sufficient in law, or such com-
mand be unlawful, or such officer have no such auwhority as aforesaid, or the manner of execnting such
writ, warrant, process, commaund, or other authorily be unlawful, provided such officer or other person
believed himself to be respectively lawfully executing such writ, warrant or process, or lawfully acting
in obedience to such command or otherwise under guthority for the advaucement of the law; and
provided the party killing had motice that such officer or other person purposed to act under the
authority of such writ, warrant or provess, or in cbedience to such command or otherwise for the
advancement of the law.”

This Article, as well as the Articles 8 and 10 of the same Section, and Article 14 of Section b, are
founded upon the principle of affording increased protection to officers of justice acting dond fide in the
execution of their duty, and inducing submission to the acts of such officers in the first instance, even
although their amhority or the mode of executing it be defective. ~ These ohjects are, no doeubt
hnportant, sufficiently so to cell for full and distinet consideration as to the best mode of attaining to
them. The subject, however, is one requiring the utmost caulion, lest the licence given to mere
ministerial officers of the law should be increased to an exient dangerous o personal salety and liberty,
the more especially as officers who abuse their autherity in the execution of process, or commit wrongs
under colour of executing legal authority, are seldom of sufficient ability to render compensation in a
civil action for damages, It scems to me that the objects proposed cannot be conveniently or justly
attained to by the indirect enactments above referred to, and that they are ohjectionable as being in-
consistent with the general spirit of our laws, and would be harsh in their operation. The substance of
Article 7, e. 2, & 3, in conjunction with Article 14, ¢ 2, 8. 3, is to exclude a parly killing an
officer, not only from his plea of justification, but even of extenuation, if such officer believed that he
acted lawfully, and gave notice of his purpose, however illegal the warrant itself might be, or even
in numerons cases when he acted without any authority at all, or to the question whether such officer
had used due and reasonable means to obiain such information and instructions ss might enable
him legally to execute his supposed authority, and without regard to the apparent illegality of the process
or the demeanonr of the officer, or the extent to which the party killing may have been proveked and
excited by oppressive and irritating conduct.

An jgnorant officer of a petty Conrt may suppose that he is justified in arresling a party in a place
beyond the limits of the Court’s jurisdiction, und, moreover, that he has a right to secure his person by
putting handeufls vpon him in a public street ; or a eonstable may suppose that he is entitled to break
into a gentleman’s house and ransack his cabinets, chests, and most secret repositories, under a general
search warrant for libels improvidently issued by a justice of the peace; suppose then that the party,
being fully aware that the conduct of the bailiff or constable is altogether illegal, resists ; that a conflict
ensues, and that the party cannot otherwise preserve his valuuble securities, liberty, or even his life,
kills the assailant—snuch killing, as the law now stands, would be not merely regarded as extenuated,
but justiffied. According to the Articles ebove allueded to, the party so killing would not be justified,
althiough he had done no more than the law now allows every man to do in defence of his personal
liberty, and even what the proposed Jaw would allow, but for the ignorance of the bailiff. The proposed
alteration does not, however, rest liere, in thus depriving an injured party of his plea of justiiication
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but even excludes him from his plea of exfenuation, and thus subjects him to eapital punishment,
although he has been provoked, it may be, beyond the power of self-control by harsh and violent
treatment, which he knows to be illegal, Such provisions seem to be objectionable, even as regards -
the object aimed at, to secure submission o persons professing to act under legal authority ; the direct
course would seem lo consist at once in rendering forcible resistance, in every such case, illegal:
this is not done, resistance ever o death in to remain legal, unless the officer acted in ignorance of the
illegality of his act, and so even if be acted bond fide, unless death or grievous bodily harm resulted ; and
as such a result is rarely contemplated, in the first instance, where an officer is resisted, it is probable
that the remote expectation of such a resul{ would have but little practical effect in preventing resistance,
still less o, as although death resulted, the party who resisted, knowing thai the officer was acting ilte-
gally, might well preaume that the officer himself knew that he so acted, and consequently that his own
resistance was justifiable. Let it, however, be supposed, that, on inquiry, it furned out that the officer,
though he acted illegally, was in truth acting dona fide, it would, I conceive, be unjnst to sulject the
Tesisting party to capital punishment ; his guilt, in such a case, would be made to depend on a fact which
he bad no safficient means of ascertsining, viz., the belief of the officer na to the legality of his own
conduct, and when, indeed, he might justly be presumed to know the illegal quality of his own aet,

The punishing the killing of the officer with such extreme severity, in case it turned out that
the officer ncted in bond fide ignorance, wonld scarcely be consistent with the consideralica thet up to
the time of the death the law would regard resistance in sucha crse as legal, and to this extent
encourage resistance. In case such resistance was successful, and the party escaped without killing the
officer, not only would the resistance used be deemed justifiable, but the party who resisted would be
entited to recover demager for the assault and violence used.

The latter branch, if upon reeistance unlawfully made,” seems to be incapable of any just
application, inasmuch as resistance to the execution of =n unlawful werrant, &c., is not illegal,

It appears to me thet provisions to be framed in order to remedy the evil of resistance to the execution
of legal process ought, first, to be direct ; secondly, they ought to state explicitly the circumstances under
which resistance is to be deemed to be illegel ; thirdly, they should amply provide for compensation
to the party injured, and thus compelled to surrender himself, and that from the public purse, if
necesgary ; fourthly, that abuses on the part of officers should be severely punished.

Cu. IL., Sker. 3, Arr. 8.—% Homicide is extenuated where an officer or other person believing
himself to be lawfully exeenting any writ, warrant or process, civil or criminal, or where an officer
believing himself to be lawfully acting in obedience to the command of a magistrate, or te be otherwise
lawfully acting under authority for the advancement of the law, although in fact such writ, warrant or
process, be not sufficient in law, or such command he unlawful, or such officer have no ruch authority as
aforesaid, or the manner of executing such writ, warvant, process, command or other authority be unlaw-
ful, is foreibly resisted, and using no more force than is necessery to overcome such resistanse, kilis the
person 8o resisting, or, being by reason of the violence opposed to him under reasonable fear of death if he
proceed to execate that which he believes to be his duty, and because he has reasoneble cause for believing
that he cannot otherwise execute that which he believes to be his duty and preserve his life, kills him
“who so reststs, provided the party killed had notice that such officer or other person purposed to act
somder the authority of such writ, warrant or process, or in chedience te such command or otherwise for
‘the advancement of the law.”

Observationa similar to those made on the last preceding Article are applicable also to the present, but
in a different degree ; inasmuch as the former deprives a party, whose liberty has been unjustly invaded,

.of the plea of extenuation, if the officer believed that he was doing right. The present operates
in favorem vite,

Tt may well be doubted, however, whether such an indirect course of inducing present submission to
those who profess to be armed with legal authority, be politic. Greater protection is afforded
to the off cer, but not without danger to the security of others.

The natural tendency of impunity to officers in doing wrong is to render them less careful and cir-
cumspect in the discharge of their duties than they would etherwise be.

Cu. IL., Secr. 3, Art 14— Homicide is extenuated whensoever the killing is wilful, but the act
from which death results was done, or the act from the omission of which death results, was omitted at
the request, or with the consent of the part killed.”

Axrr. 15— Provided that Homicide shall not ba extenuated within the meaning of the last pre-
ceding Article, where the party killed is in a state of idiotey, or is by reason of unripeness or weakness
of mind, or of any unsoyndness, disease or detusion of mind, or of passion incapable of discerning the
nature and consequences of hiz consent; or where such consent is extorted by the party killing; or
wheze the party killing has reasonable cause for believing that such censent is given, in consequence of
some false Impression in respect of facts on the part of the person killed at the time of his giving such
-consent.”

T cannot concur in recommending the above Article which constitutes the consent, on the part of the
party killed, an extenuation of the offence. 1 conceive, that in point of religion and morale, the crime
of murder comprehends the wilful destruction of a human being, whether it be with or witheut his
consent.

“Tt is** (says * Locke, Essay on Civil Government,” p. 347) “out of a man’s power g0 to submit him-
self to another as to give him a liberty to destroy him; God and Nature never allowing a man so to
abandon himself as to neglect bis own preservation ; and since he cannot take away his own life, neither
can he give power to another to take 1t.” Again be says, chap. iv., sec. 23, * Nobody cen give more
power than he has himself, and he that cannot take away his own life, cannot give another power over it.”
If this be just, if according to the moral law s party has no power to consent that another shall destroy
him, it must be a grievous moral wrong that any other person should destroy the consenting party, or
even that his offence should be extenuated by such consent given.

Snch destruction is not, however, merely a sin, but a crime against society of the most dangerous
character to life. Insecurity to life is admitted to be an evil calling for the greatest severity of punishe
ment against offenders; and I cannot but think that were the question to be ezamined even on this

ound slone, the result would be against the proposed alteration. .

The law could not be relaxed, even where consent was given, without considerably diminishing the
general efficacy of the law as a moral as well as merely penal protection; and it is very questionable
whether the change would not be attendgd with very serions diminution of protection to life, and in-
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creased spprehiensions of danger. The plea of consent would probably be not an infrequent, and cer-
tainly a dangerous one; so difficult would it e to ascertain the real circumstances under which consent
had been given, and to discover the arts really used for procuring consent, or rebutting slight evidence
of consent, where the sufferings of a party from bodily disease or mentel distress might render consent
not improbable.

The provisions contained in Article 15, with which it has been decmed necessary to guard the
proposed alteration, sufficiently attest the questionable nature of such a defence, and not only show with
what jealousy it would require to he constantly guerded, but also prove the difficulty of guurding
effectually against most atrocious practices against human life which might be practised under eolour of
such a consent.

Cx. I1,, Sret. 3, Anr. 16,-—% Homicide is extenuated where, if two persons deliberately agree to
fight, a contest ensues, and one of them is killed : Provided that if such contest be with deadly weapons,
the perty killing shall incur the penalties of the 2nd class.”

If the objection already urged against the plea of extenuation where a party is killed by his own con-
sent be just, it is decisive also on the present question. A duel is but = compact by which each party
gives leave to the other to kill if he can, I venture to add a few additional observations.

Looking to the motives by which duellists and the juries who try them are usually actuated, and t]&e
probable moral Tesult of the proposed salteration, its adoption appears to me to be inexpedient. E
perience leads to the conclusion that the practice is not controllable by mere penal Jaws, A partyin a
duel is usuelly influenced by one or other of two motives : he acts ina spirit of resentment arising from
mnredressed injury, or in deference to the law of public opinien. Where the law gives no redress for a
severe injury to the feelings, as, for instance, a sister’s dishonour by deliberate seduetion, the brother, to
satisfy his own revenge, or it may be in expectation of effacing the stigma on his family, has recourse
to arms, and should he kill the seducer, although the eriminel law may denounce him as a murderer, the
law of public opinion views the offence very differently. Juries, in such cases, are nfluenced by con-
siderations which the law cannot possibly estimate or Tecognize, and it is impossible that they should not
be sensible that, however deplorable the appeal to arms may be, the practice is not without some degree
of salutary effect in restraining men from the infliction of severe wrongs and intolerable insults, against
which the law can afford no adequate protection. Hence arises a wide and necessary difference between
the penal law and the laws of honour and of public opinion—a difference which can never be wholly
reconciled, although some approach to it mey be made by estending the sphere of legal protection
against injuries to the feelings, and which difference, when 1t prevails to a great extent, greatly weakens
the effect of the penal law.

The impossibility of preventing the practice of duelling by subjecting offenders to even the severest.
measure of punishment does not, however, by any means warrant any legislative extenuation, except it
can be founded on circumstances which the law can recognize, as in ‘the case of grave provocation;
the law cannot ‘be moulded for this purpose to agree with the laws of honour or of public opinion,
and where this cannot be done, the case must stend as though no ground for extenuation existed. Itis
urged as an argument for extenuation that the punishment for a very serious injury to society (by killing
# man in o duel) is now impracticable, and it is assumed that the offence will be repressed by making the
proposed alteration. I cannot accede to this opinion. 1 believe that duels arise from motives (to which
I have already alluded) which are beyond the control of mere penal laws; and it teems to me fo he
probable that where juries would, under the influence of considerations such as have been suggested,
evade if possible the conviction of a party to a duel fairly fought where the offence was capital, they
would give the same verdict although the offence were punishable only with transportation. To inflict a
slighter punishment by fine, or even a term of imprisonment, would be Lo trifle with so grave a erime.

Whilst, as it seems to me, little good could be expected from the proposed alteration, it might, T think,
be productive of much harm in a moral point of view. It would be understood to manifest an alteration
in the opinion of the Legislature, as to the heinousness of the crime of homicide, and of course tend to
diminish the efficacy of the law against it. I am induced briefly to express my opinion on the subject of
the particular alteration of the general law concerning homicide which has been proposed, but with
considerable reluctance, not, indeed, because I doubt as to the inexpediency of the change, but because it
is & question of moral and public policy which is scarcely a fit subject for discussion in a mere note to
a proposed Article, (in a Digest of the present law,) ami' is, I conceive, scarcely within the scope of the
present Commission.

Cgw. IL., Sgor. 4, ArT. 3.—* Death shall be deemed to result from want of reasonable caution withir
the meaning of the Jast preceding Article, where it is caused not wilfully, but by any excess of
violence beyond the limite permitted by the law, for the advancement of the law, or for the purpose of
correction, the defence of person or property, or any other lawful purpose, either as regards the means
usged or the manner of using them.”

This Article applies only to negligent excesses, a wilful excess would not fall within the vule, and a
Xilling from wilful excess is not provided against by the proposed Statute unless not only the excess but
the killing be wilful.

Ci. IL., SEct. 5, Art. 14.—* Homicide is not justifiable in self-defence in any case where it is

mentioned in Articles 6, 7, and 10 of Section 3 of this Chapter not to be extenuated.”

" I conceive that the justification in self-defence ought not to be taken away in the cases where by
Axticles 7 and 10 of Section 3, of Chap. 2, the killing is not extenuated. My reasons for this opinion
have already been assigned in my observations on the last-mentioned Articles.

Cu. IL, Secr. 6, ART. 2.—% Whosoever shall procure or promote, or be present siding in er
abetting the commission of self-murder, shall incur the pexalties of the 2ad class.”

It appears to me to be inexpedient to relax the present law as regards the aiding a party in the com-
mission of self-murder. The objections to this alteration are in substance the same with those which
oppose themeelves to the proposed relaxation of the law in the case of killing another person with his

own consent,

Cu. II., Secr. 7, Aur. 40.—* Provided also, that it shall be justifiable to cause bedily harm to any
other person in any case where, had such person been killed, such killing would have been extenuated
under Art, 14 of section .3, of this Chapter, if the party from whose act or omission such harm
results neither intended the death of the person to whom such harm is caused to result, nor believed
that it would probebly result from such act or omission.”
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As the killing would, under Art. 14, 8. 3, Ch. I, have been extenuated in case of consent given by
the party killed to the act done, the effect of this Article is circuitously to justify the cansing bodily
harm to any other person by his consent, provided death was not intended to result or likely to result
from the act. ' .

It sppears to me that such a provision is at variance with the present law, which on principles of
sound policy does not permit a party te justify a battery by consent of the person beaten, even in a civil
action, and still less 2 wountling or mutilation of the person—such an alteration would have a direet
tendency to encourage the meking of experiments on the human frame dangerous to life; and although
the Iaw would still deem practices againat life by cruel bargains to be highly illegal, the alteration wonld
sanction such as would clearly be contrary to sound policy.

Ca. IIL., Amt. 1.— The term °®grievous bodily harm ? shall be deemed to signify any harm
whereby any organ of sense or any member of the human body is rendered permanently imperfect;
the fracture or dislocation of any hone, or any bodily harm whereby the person to whom it is caused
is, during the space of 20 deys a! the least, in bodily pain, diseased or unsble to follow his ordinary
calling or pursuits.” :

It seems to me that the description of bodily harm by which & person # is for 20 davs at least in
bodily pain, diseased or unable to follow his ordinary calling,” although sanctioned by the French Code,
i too vague to serve as a test of criminality, so much must evidently depend on fortuitous and collateral
circumstances wholly unconnected with the real character of the offence.

The issne in the case of a charge of an assaylt with intent to inflict grievous bodily harm, except in
the specified cases of permanent injury, breaking a hone, &e., would be a singalar one, viz.—whether the
offender intended to inflict an injury to the extent of producing incapacity, &ec. for 20 days. And if the
above description of grievous bodily harm be retained, it would seem to be requisite to use other terms -
for determining the offence of rape (see Atticle 19) insemuch as consent might well e presumed to be
extorted by means of threat of bodily suffering, not comprehended within the specific terms of the above
definition. Similar observations are also applicable to the law concerning duress,

It will be observed, that the revised Digest of the Law of Homicide excludes the following rule con-
tained in the Digest as prepared by the former Commissioners :-—

* Homicide is nnlawful (and mansiaughter), where death is occasioned not wilfully, but in conse-
quence of any unlawful violence or injury to, or endeavour to injure the person of any other.”

Cases within the operation of this rule are excluded from the revised Digest, on the principle that
no acts or omissions ought to be punishable which are merely accidental ; that is, which are neither
wilfully done nor result from culpable negligence; and consequently, that the aet of killing is not
punishable, if the result be accidentsl, even although it result from an act of illegal violence to the
peraon,  Although I agree that where death is a mere accidents] result from an illegal or immoral aet,
wholly unconnected with injury to the person, a3 where a man throwing at & cock, by mere accident
killz a child, T do not concur in exempting a party who uses illegal vinlence to the person, although the
result was but accidentel. I found my dissent from the proposed general exzception where death is an
accidental result on the ground that this is contrary to the present law. For, according to Sir M. Foster,
if one give another a box oun the ear, or strike with a stick, or other weapon not likely to kill, and
unluckily and against his intention kills, it is manslaughter.—Foster, Dise. 1L, ch. 5, ss. 1-2; and ch,
1, ss. 1-2; 1 East’s P.C,, ch. 5, 8. 32 ; 1 Hale, 39; Comb. 4¢7-8; 1 Lord Ray. 142-144; 2 Lord
Ray. 1498.

T conceive that the law, in punishing in respect of homicide, although it be but accidental, when it
results from violence to the person, operates to the protection of the person in increasing the peril of
offering any violence to the person, and inculcating & due sense of the high regard in which buman
life and safety ought to be held. I deem it proper to add, that the principle of exemption from the
penalties of homicide is not consistent even with the law as proposed. If A., endeavouring to murder
B., by mere accident kil] C., he is justly punishable for the murder of C., although the death of C. was
purely accidental. It may be said, that the punishment of A. is justifiable on the principle of deterring
offenders from making attempts to murder, inasmuch as the offender knows that if' he miss his aim an
kill a person not intended, by eccident, he js liable as though he had killed the person intended.
Admitting such reasoning to be just, and that it were possible that an offender not deterred from an act
by penalties, which he set at nought (expecting to execute his scheme), wee capable of being deterred
by the consideration that he might miss him whom he wished to kill, and might, contrary to all pro-
bability, kill another: the same principle would apply, even with greater force, to one who intended to
inflict moderate violence on the person of another, if he knew that in the unexpected event of death
occurring he would be punishable for homicide. The result would be quite as nearly connected with
the act in the latter as in the former case, and the penalty accidentally incurred grester than that which
could have been inflicted had the meditated offence been executed.

) THOMAS STARKIE.



‘COMMISSIONERS . ON CRIMINAL LAW. 87

APPENDIX,

DRAFT OF A BILL,

INTITULED

“An Act for Consolidating and Amending so much of the Criminal
Law as relates to incapacity to commit Crimes, Duress, the essentials
of a Criminal Injury, Criminal Agency and Participation, and Ho-
micide, and other Offences against the Person.”

Be it enacted, &c.

L. Tuat the Schedule to this Act annexed shall be deemed and taken to be
parcel of this Act, and that the Four Chapters of the same, and the Ten
Sections of the said Chapters, and the 146 Articles of the said Sections and the
Headings thereof, and the numbers thereof, respectively, shall be deemed and
taken to be enacted by this present Act, as if each and every of the said Chap- .
ters, Sections, Articles, Headings, and Numbers had been expressly and in
terms herein recited, with the usual words and in the usual forms of enact-
ment, or declaration, or proviso, as the case may be; and that from the passing
of this Act every one guilty of any offence described in, or defined by, the
said Schedule, shall be liable to such punishment as is therein appointed in
respect of such offence.

2. THAT after the passing of this Act, the rule of law whereby a married
woman charged with the commission of any crime is, in case her husband be
present at the time, presumed to have acted under his coercion, unless it
appear that she did not so act ; and all rules of law contrary to the provisions
of Chapter 1. of the said Schedule shall be, and the same are hereby repealed
and annulled.

3. TrAT no person shall, after the passing of this Act, be liable to prosecu-
tion by any indictment or information in respect of any offence against the
person not included in the said Schedule.

4. Provipep that nothing hereinbefore contained shall exempt any person
from prosecution by indictment or information in respect of any offence
- against the person not included in the said Schedule in any case where, by
any Act or Acts of Parliament, persons committing such offen cea remade
specially punishable on account of the party against whom or the place
wherein such offence is committed.

5. ProviDeD also that nothing herein contained shall exempt any offender
from any proceeding in respect of any offence against the person in which any
magistrate or commissioner is or shall be empowered to exercise any summary
jurisdiction without trial by Jury.

6. ProviDeDp also that as regards any offence against the person perpetrated
before the day of , 1846, and also as regards any offence against
the person in part perpetrated by any act done before that day, and which
offence shall be completed or consummated on or after that day, the offender
shall be punishable as if this Act bad not been passed. |
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7. Taar after the passing of this Act every offence in respect of which it is
declared by the said Schedule that the offender shall incur the penalties of
the 6th or any higher class, shall be tried in the same manner and be subject
to all the same rules of procedure as if such offence were by the said Schedule
declared to be felony ; and every offence in respect of which it is declared
by the said Schedule that the offender shall incur the penalties of any lower
class, shall be tried in the same manner and be subject to all the same rules
of procedure as if such last-mentioned offence were by the said Schedule
declared to be a misdemeanor.

SCHEDULE TO WHICH THIS ACT REFERS.
CHAPTER 1

PRELIMINARY DECLARATIONS AND ENACTMENTS.

SECTION 1.
Of Incapacity to commit Crimes and Duress.

Arrt. 1,

_ No person shall be criminally responsible for any act or omission, who, at the
time of such act or omission, is in a state of idiotcy.

Arr. 2.

No ?erson shall be criminally responsible for any act or omission, who, at the
time of such act or omission, by reason of unripeness or weakness of mind, or of
any unsoundness, disease or delusion of mind, wants the capacity, which the law
otherwise presumes every person fo possess, of discerning that such act or
omission is contrary to the law of the land.

ArT. 3.

Provided that no person shall be exempted from criminal responsibility by
reason of any temporary incapacity, which he shall have wilfully incurred by
intoxication or other means.

ARr. 4.
Incapacity by reason of unripeness of mind, as in Article 2 of this Section is
mentioned, shall be presumed to exist in the case of an infant under the age of
seven years, and proof to the contrary shall not be admitted,

. ’ ART. 3.
Incapacity by reason of unripeness of mind, as in Article 2 of this Section is

mentioned, shall also be presumed to exist in the case of an infant of the age of
seven years, and under the age of 14 years, unless the contrary be proved.

Arr. 6.
Duress inducing well-grounded present fear of death, shall be sufficient to
excuse a person acting under such duress from penal consequences, except in case
of treason and homicide.

Anr. 7,

Provided that in case of treason in “levying war against the King,” or
“adhering to the King's enemies,” duress shall be sufficient to excuse a person
if such duress be a force upon the person accompanied by a well-grounded pre-
sent fear of death or of grievous bedily harm, at the time of such person’s
joining rebels, and such force be a continuing force and such fear a continuin
fear during all the time of his remaining with them, and provided that suc
person use every reasonable endeaveur to resist or escape.
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ART. 8,

Provided also that duress shall be sufficient to excuse a person in respect of
supplying money, provisions, stores or any other thing whatscever to be used in
furtherance of any treasonable design or purpose, if such duress be a continuing
" foree accompanied by a continuing well-grounded fear of death or of grievous
bodily harm, to the time of supplying such money, provisions, stores or other
thing.

AgT. 9. :

No woman shall be liable to conviction in respect of any aet of receiving her
husband, or of recelving any other person in his presence and by his authority, or
of harbouring or concealing her husband or any other person in his presence and
by his authority, or of aiding the escape of her husband from justice.

SECTION 2.
Of wilful, malicious, negligent and accidental Injuries.

Art. 1.

AN injury shall be deemed to consist in any harm, damage or other evil con-
sequence caused to any person in body, mind, reputation, property or right, or
any harm, damage or other evil consequence caused to the State or Public.

ART. 2,

An injury resulting from an omission does not subject the person causing it to
punishment unless such omission be unlawful. Anr omission shall be deemed to
be unlawful whensoever it is a breach of some duty imposed by law, or gives
cause for a civil action,

ArT. 3.

An injury shall be deemed to be wilfully caused whensoever the person from
whose act or omission such injury results, either directly intended it to result from
his act or omission, or, believing that it was in any degree probable that such
injury would result from his act or omission, incurred the risk of causing such
injury.

Arr. 4.

An sct shall be deemed to be maliciously done or omitted, and an injury shall be
deemed to be maliciously caused, whensoever such act or injury shall be wilfully
done or omitted or caused respectively, without justification or excuse.

ArT. 5.

An injury shall be deemed to be negligently caused whensoever it is pot
wilfully caused, but results from want of reasonable caution, in the undertakin
and doing of any act, either without such skill, knowledge, or ability as is suitable
to the occasion, or without due care taken to ascertain the nature and probable
consequences of such act, or where it results from the not exercising reasonable

“caution in the doing of any aet, either as regards the means used or the manner
of using them, or from the doing of any act without using reasonable caution for
the prevention of mischief, or from the omitting to do any act which a person
using reasonable caution would not have omitted to do.

Arr. 6.

An injury shall be deemed to be accidentally caused, whensoever it is neither
wilfully nor negligently caused. Accidental injuries do not subject the persons
causing them to punishment except as is hereinafter in this Act mentioned.

SECTION 3.
Of Criminal Agency and Participation.

Arr. 1.

PARTIES to a crime are either principals or accessories.
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ART. 2.

Every one is 2 principal in respect of a criminal act who either does it or causes
it to be done otherwise than by a guilty agent; or who is one of several who so
jointly do such act or cause it to be done; or who is present aiding in or abetting
the doing of such act. .

ArT. 3.

A party shall be deemed to cause a criminal act to be done within the meaning
of the last preceding Article who wilfully causes it to be done by means of an?r
mechanical device or contrivance, or by any innocent person (whether such inno-
cent person act unconciously or under compulsion, or be or be not the person to
whom injury is done), or by such means combined, and whether such party be
present or absent when the means used take effect, and although accidental
circumstances conduce to render the means used effectual for the doing of the
eriminal aet intended.

Arr. 4.

‘Where several distinct acts are essential to any crime, every one who either
singly, or jointly with any other person or persons, does any of such acts in order
to the commission of such crime, is a principal within the meaning of Articles
1 and 2 of this Section. And where any injury is essential to 2 crime, and
several persons wilfully cause that injury, either by joining in the same act or by
jointly or severally doing distinct acts, each of such persons is also a principal
within the meaning of Articles 1 and 2 of this Section.

Arr. 5.

Every one is a principal in respect of a criminal omission, who being bound
either solely or jointly with any other person or persons, to perform any duty
imposed by law, criminally omits to perform that duty.

ART. 6.

A party shall be deemed to be present, aiding in or abetting the doing of a
criminal act within the meaning of Article 2 of this Section who shall be near
enough to lend any help to the person who does or persons who do the act, or to
encourage such person or persons with the expectation of help, and who shall by
consent or any other means help or encourage such person or persons in the
doing of such act.

ART, 7.

Provided that no person shall be deemed to be present aiding or abetting within
the meaning of the last preceding Article, who, having agreed with any other
person or persons to effect any.criminal purpose, shall abandon his design, and so
separate himself from such other person or persons, that there was not, at the time
when the act was done, any engagement on his part for, or any reasonable expec-
tation in, such other person or persons of help from him.

ART. 8.

Every one is an accessory in respect of a criminal act done who, although not
being present within the meaning of Article 6 of this Section, when the act is
done, has, by commandment, advice, consent, aid, encouragement or otherwise,
directly or indirectly, or immediately or mediately, procured or promoted the
doing of it by a principal offender.

Every one is an accessory in respect of a eriminal omission who has, by com-
mandment, advice, consent, encouragement or otherwise, directly or indirectly,
or immediately or mediately, procured or promoted the omitting by a principal
offender to do the act the ommission to do which is criminal.

Art. 9.

No person shall be deemed to have procured or promoted any criminal act or
omission who shall, previously to such act or omission, abandon his design ; pro-
vided that previously to such act or omission he shall countermand the criminal
act or omission, and use his utmost endeavour to prevent the dt:)in%1 of such act
or to procure the due performance of the act the omission to do which is eriminal,
and provided also that the party guilty of such act or omission shall know that
such act or omission is so countermanded.
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Arr. 10,

A party shall be deemed to have procured or promoted the doing of 2 criminal
act within the meaning of Article 8 of this Section, although such act shall
vary from that the doing of which such party shall have intended to procure or
" promote, provided the crime intended and the one perpetrated be substantially the
same, and the person or thing against whom or with respect to which such crime
is perpetrated be the person or thing against whom or with respect to which such
crime was intended, or although the person against whom such crime is perpe-
trated be not the person against whom it was intended, if, by mistake or accident,
the injury which constitutes the crime light upon a different person from the one
against whom such injury was intended : so also, if the act done be a probable con-
sequence of the endeavour to do that the doing of which is so intended to be
procured or promoted.

AnT. 11.

An accessory to a crime shall be deemed to be guilty of that crime; and every
penal provision of this Act in respect of any criminal act or omission shall be
applicable to accessories as well as to principals, as fully and effectually as if
every such provision had by express words included accessories,

Arrt. 12,

If several persons assembled together shall have united in a common design to
execute any criminal purpose, or any purpose whatsoever by criminal means, and
shall endeavour to execute such design, all shall be deemed to be equally guilty
in respect of any act done by any one or more of them in pursuance of and
accordance with, such design.

Arr. 13.

Provided that if, after several persons shall have so united as in the last pre-
ceding Article is mentioned, any of them shall do any criminal act which is beyond
the scope of such common design, such of them as shall not be privy or con-
senting to the eriminal act so done shall not be responsible in respect of such act.

ArT. 14,

Provided also, that where, after several persons shall have united in such com-
mon design as in Article 12 of this Section is mentioned, any of them shall,
before the accomplishment of their purpose, or of any criminal act done in
furtherance of and within the scope of such design, abandon such design and
withdraw from the further prosecution thereof, such person shall not, by reason
only of his having so united with others as aforesaid, be responsible in respect of
any eriminal act done in furtherance of such design, after such abandonment_ and
withdrawal, if previously to such act he shall use his utmost endeavour to prevent
the doing of it.

Arr, 15

Whensoever a person would himself be justified or excused in the doing of any
act, such justification or excuse shall be deemed to extend to any person acting in
‘his aid or assistance.

Art, 16,

All the provisions contained within this Section, concerning acts done, and
their consequences, shall, so far as such provisions may be applicable, apply to
unlawful omissions and the consequences of such omissions.

Awt. 17.

So every provision of this Section, concerning the commission of an offence,
shall be deemed to be applicable to offences consisting wholly or partly in some
unlawful omission,

ArrT. 18,

In case any special provision hereinafter in this Act contained shall be wholly
or in part inconsistent with any provision contained under this or the First or
Second Sections of this Chapter, such special .provision shall nevertheless be
effectual to the same extent as if such previous provision, or so much of it as is
inconsistent with such special provision, did not exist.
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CHAPTER II.
HoMIcIDE AND OTHER OFFENCES AGAINST THE PERSON.

SECTION 1.
Of what Homicide the Law takes Cognisance.

Arr. 1.
Howmicioe is the killing of any human being.

ArrT. 2,
Where an injury is inflicted upon a child in the womb, such child is not to be
deemed to be a human being within the meaning of the last preceding Article
unless such child be afterwards born alive.

ArrT. 3.

It is not essentisl to being born alive within the meaning of the last preceding
Article, that the umbilical cord, whereby the child is connected with the mother,
should be separated, or that the circulation of the child’s blood should be distinct
from that of the mother.

ARr. 4.

The law takes no cognizance of homicide unless death result from bodily
injury, caused by some act or omission, as contradistinguished from death occa~
sioned by any influence on the mind, or by any disorder or disease arising
from such influence.

' Agrrt. 5.

It is homicide, although the effect of bodily injury be merely to accelerate the

death of one labouring under some previous bodily injury, disorder or disease.

Art. 6.

It is homicide if the death be caused by bodily injury, although by proper reme-
dies and skilful treatment, death might have been prevented.

ART. 7. :
It is homicide although through neglect or ill-treatment on the part of the
injured person himself or some other, a disease or disorder, which is the immediate
cause of the death, ensue from the orignal injury.

ARrT. 8.

It is homicide although the death be not directly caused by the injury done, nor,
ag is mentioned in the last preceding Article, by a disease or disorder ensuing from
such injury, but by some distinet bodily injury, disease or disorder, resulting from
the treatment of the original injury, provided the injury, disease or disorder re-
sulting therefrom were not negligently caused within the meaning of Asticle 5 of
Section 2 of Chapter L. of this Act.

SECTION 2.
Murder.

Agr. 1.
W HosoEVER shall be guilty of Murder shall suffer death.

_ Arr, 2.

Homicide is murder, whensoever the killing is wilful and is neither extenuated
within the provisions of Section 3, nor justifisble within the provisions of Sec-
tion § of this Chapter.

L
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Art. 3.

Bearing false witness, with intent to destroy the life of any person, by reason
whereof such person suffers death by the sentence of the Law, shall not he
deemed to be murder.

SECTION 3.
Eaxtenuated Homicide.

Agrt. 1.

WhosoEVER shall be guilty of extenuated homicide shall, except as hereinafter
mentioned in Article 16 of this Section, incur the penalties of the 4th class.

Art, 2.

Homicide is extenuated whensoever the killing is wilful and not justifiable, but
the act from which death results is attributable to want of self-control, occasioned
by an impulse of passion, fear or alarm, arising from sudden and grave provoca-
tion offered by the party killed, which, for the time suspends the power of self-
control.

Anrr. 3.

Homicide is extenuated, although the offender by mistake or accident kills not
the person who offered the provocation, but some other person.

ARrr. 4,

‘Whether such provocation as is mentioned in the last two preceding Articles
existed, and whether, at the time of doing the act from which death results, the
passion, fear or alarm, occasioned by such provocation, continued in force, are
questions of fact.

ART, 5.

Homicide is not extenuated where the offender either seeks the provocation as a
pretext for killing or for doing grievous bodily harm, or where he endeavours
to kill or to do grievous bodily harm, whereupon provocation is given.

Anrt. 6.

Homicide is not extenuated, notwithstanding anything in Article 2 of this
Section contained, where an officer or other person lawfully executing any writ,
warrant or process, civil or eriminal, or lawfully acting in obedience to the com-
mand of a magistrate, or otherwise lawfully acting under authority for the ad-
vancement of the law, or lawfully interposing for the prevention or suppression
of any offence, is wilfully killed, if the party killing had notice that such officer
or other person purposed to act under the authority of such writ, warrant or
process, or in obedience to such command, or otherwise for the advancement of
the law, or interposed for such purpose as aforesaid, or although the party killing
had no such notice, if upon resistance unlawfully made to any such officer or
-other person, he unlawfully interposed, and took part against such officer or
other person.

ARrT. 7.

Whensoever the killing of an officer or other person is not extenuated within
the meaning of the last preceding Article if such officer or other person be law-
fully executing any writ, warrant or process, civil or eriminal, or if such officer
be lawfully acting in obedience to the command of a magistrate or otherwise law-
fully acting under authority for the advancement of the law, it is not extenuated,
although such writ, warrant or process be not sufficient in law, or such com-
mand be unlawful, or such officer have no such authority as aforesaid, or the
manner of executing such writ, warrant, process, command or other authority, be
unlawful, provided such officer or other person believed himself to be respectively
lawfully executing such writ, warrant or process, or lawfully acting in obedience
to such ecommand, or otherwise under authority for the advancement of the law ;
and provided the party killing had notice that such officer or other person pur-
posed to act under the authority of such writ, warrant or process, or in obedience
to such command, or otherwise for the advancement of the law.
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Arr. 8.

Homicide is extenuated where an officer or other person believing himself to
be lawfully executing any writ, warrant or process, civil or eriminal, or, where an
officer, believing himself to be lawfully acting in obedience to the command of a
magistrate, or to be otherwise lawfully acting under authority for the advance-
ment of the law, although in fact such writ, warrant or process be not sufficient
in law, or such command be unlawful, or such officer have no sueh authority
as aforesaid, or the manner of executing such writ, warrant, process, command
or other authority, be unlawful, is forcibly resisted, and using no more violence
than is necessary to overcome such resistance, kills the person so resisting, or,
being by reason of the violence opposed to him, under reasonable fear of death if
he proceed to execute that which he believes to be his duty, and because he has
reasonable cause for believing that he cannot otherwise execute that which he
believes to be his duty and preserve his life, kills him who so resists, provided the
perty killed had notiee that such officer or other person purposed to act under the
authority of such writ, warrant or process, or in obedience to such command, or
otherwise for the advancement, of the law.

ARrT. 9,

The rules contained in Article 6 and the last preceding Article are to be under-
stood as explained by Articles 4 and 5 of Section J of this Chapter.

ArT. 10,

Homicide is not extennated, notwithstanding anything in Article 2 of this
Section contained, where an officer or other person has made an arrest, believing
himself to be lawfully authorized to make it, although such arrest be unlawful, if
any person interpose and take part against such officer or other person and kill
him, provided the party arrested was offering no resistance to the arrest at the
time of such interposition, and the party killing had notice that such officer or
other person purposed to act under the authority of any writ, warrant or process,
civil or criminal, or in obedience to the command of a magistrate or otherwise for
the advancement of the law.

ArT. 11,

The notice intended by Articles 6, 7, and 8 of this Section, and the last preced-
ing Article, is such notice as by Section 5 of this Chapter is made essential to the
justification of killing, by efficers and other persons acting for the advancement of

the law.
ArT. 12.

Homicide is extenuated where, upon a sudden quarrel, parties fight in heat of
blood and one of them is killed, if the killing be attributable to want of self-
control eaused by heat of blood and passion.

Arr. 13,
In such case it is immaterial which of the parties offered the first affront or
or made the first assault.
Arrt. 14.
Homicide is extenuated whensoever the killing is wilful and not justifiable, but
the act from which death results was done, or the act from the omission of which
death results, was omitted at the request or with the consent of the party killed.

ArT. 135,

Provided that homicide shall not be extenuated within the meaning of the last
preceding Article, where the party killed is in a state of idiotey, or is, by reason
of unripeness or weakness of mind, or of any unsoundness, disease or delusion of
mind, or of passion, incapable of discerning the nature and consequences of his
consent; or where such consent is extorted by the party killing; or where the
party killing has reasonable cause for believing that such consent is given, in
consequence of some false impression in respect of facts on the part of the person
killed at the time of his giving such consent.

Art. 186.

Homicide is extenuated where, if two persons deliberately agree to fight, a con-
test ensues, and one of them is killed: Provided that if such contest be with
deadly wenpons,.the party killing shall incur the penalties of the 2nd class.
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‘ Arr. 17,

Homicide is not extenuated in the case of any such contest as in the last pre-
ceding Article is mentioned where the death of the person killed is caused in
consequence of any unfair advantage taken, or any unfair means used, by the party

killing.

SECTION 4.
Negligent Homicide.

Anrt. 1,

WHosoEVER shall be guilty of negligent Homicide shall incur the penalties of
the 7th class.
. ArrT, 2,

Homicide is negligent whensoever death js not wilfully caused, but results
from want of reasonable caution, as is hereinbefore in Article 5 of Section 2 of
Chapter 1. defined.
_ ArT. 3.

Death shall be deemed to result from want of reasonable caution within the
meaning of the last preceding Article, where it is caused not wilfully, but by any
excess of violence beyond the limits permitted by the law, for the advancement of
the law, or for the purpose of correction, the defence of person or property, or
any other lawful purpose, either as regards the means used or the manner of
using them,

ART. 4.

Homicide is negligent whensoever death is not wilfully caused, but occurs in
any sport, exercise or amicable contest, if weapons, instruments or means be used
which cannot be used without probability of causing grievous bedily harm,

ARrt. 5.

Homicide is not negligent but accidental, where death occurs in any sport,
exercise or amicable contest, without intent on either side to cause, and without
using weapons, instruments or means likely to cause grievous bodily harm.

SECTION 5.
Justifiable Homicide.

ArT 1.

HowmIcIDE is justiﬁable where the act from which death results is done in a Iawful
manner, in execution of a lawful sentence, by an officer or other person lawfully
authorized to execute such sentence.

ArT. 2.

Homicide is justifiable where an officer or other person, duly authorized by
writ or warrant, to arrest, detain or imprison any party for any offence punishable
with death, or lipon any charge or suspicion of any such offence, or by reason of
any indictment found against him for any such offence, or of any convietion of, or
outlawry for, any such offence, or otherwise duly authorized by law to arrest,
detain or imprison any party by reason of any such offence committed, or by
reason of his conviction of, or outlawry for, any such offence, and using lawful
means for the purpose, kills such party in case of flight, or (if such officer or other
person have reasonable cause for believing that suci party is consenting thereto,)
in case of his being rescued, in order to prevent his escape from justice, and
because such officer or other person has reasonable cause for believing that such
perty cannot otherwise be overtaken or his escape from justice prevented,

Arr. 3.

Homicide is justifiable where an officer or other person lawfully executing
any writ, warrant or process, civil or criminal, or lawfully acting in obedience to
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the command of a magistrate, or otherwise lawfully acting under authority for the
advancement of the law, or lawfully interposing for the prevention or suppression
of ‘any offence, is unlaw{ully and forcibly resisted, and using no more force than
he has reasonable cause for believing to be necessary to overcome such resistance,
kills the person so resisting ; ar, being by reason of the violence opposed to him,
under reasonable fear of death, if he proceed to execute his authority, and, because
he has reasonable cause for believing that he cannot otherwise execute his autho-
rity and preserve his life, kills him who so resists.

Ant. 4.

An officer or other person shall be deemed to be acting under authority for
the advancement of the law, not only whilst he is actually executing or endea-
vouring to execute that authority, but also whilst he is proceeding to execute it,
or is retreating, having executed, or being unable by reason of resistance or other
cause to execute it,

ARrT. 5.

Every writ, warrant or process, provided it has been issued in the ordinary
course of justice, from a Court or by a judicial officer having competent jurisdic-
tion to issue the same, and expresses, either by name or description, the person
by and against whom, and, in substance, the cause for which the same is to be
executed, is a sufficient writ, warrant or process within the meaning of Article 6
of Section 3 of this Chapter, and Article 3 of this Section. ‘

ART, 6.

It is essential to every justification of killing, by an officer or other person
acting by virtue of any writ, warrant or process, or in obedience to the command
of a magistrate, within the meaning of Article 3 of this Section, that at the time
such writ, warrant, process or command was executed or attempted to be executed,
the person resisting had notice that the officer or other person executing or
attempting to execute the same purposed to act under such authority.

ARrT. 7.

Tt is sufficient for such justification that the officer or other person gave notice
of the authority under which he purposed to act, without exhibiting it.

ArrT. 8.

It is essential to every justification of killing, by an officer acting for the
advancement of the law or interposing for the prevention of any offence, by virtue
of his mere official authority and without writ, warrant or process, that the
person resisting had notice that such officer had such authority, and that he acted
or interposed for such purpose.

ARrrT. 9.

It is not necessary that the notice mentioned in Articles 6 and 8, should have
been given in express terms; such notice may be presumed or collected as a
maiter of fact, from the termns used by the officer or other person, or from other
circumstauces.

Arr. 10,

Tt is essential to every justification of killing, by a private person acting for the
advancement of the law Or interposing for the prevention of nny offence, of his own
authority, that express notice should have been given to the party resisting, that
such private person acted or interposed for such purpose. :

Arr. 11,

Homicide is justifinble where the party killing has reasonable cause for
believing it to De necessary, for preventing the perpetration of any offence in
respect of which the punishment of transportution for life or any other higher
punishment may be awarded, attempted to be committed by vielence or surprise
against the person, habitation or property of the party killing, or of any other.

Arr. 12,

Homicide is jus;tiﬁable where one in Tawful defence of his person repels force
by force, and, using no more violence than he has reasonable caure for helieving
to be necessary for the purpose of self-defence, kills the assailant; or being, from

L
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the violence with which such assailant. pursues his purpose, under reasonable ap-
prehension of immediate death, and because. he. has reasonable cause for believing
- that he cannot otherwise preserve his life, kills such assailant.

ArT. 18,
Homicide in self-defence.is justifiable, although the party killing was guilty of
an assault, or engaged in an unlawful conflict which led to the homicide. he

rule is subject to the following limitations :—

That the. party killing did not. either commence or provoke the attack with
intent to kill or do grievous bodily harm, nor, during the conflict and before the
necessity for killing arose, endeavour to kill or do grievous bodily harm ;

‘That he declined further conflict, and quitted and retreated from it, so far as
was practicable with safety to his life ;,

That he killed the assailant because he had reasonable cause for believing it to
be necessary o to do, in order to avoid immediate death.

Arrt. 14

Homicide is not justifiable in self-defence in any case where it is mentioned in
Arlicles 6, 7, and 10 of Section 3 of this Chapter not.to be extenuated.

ArT. 15.

Homicide is justifiable where one, in defence of moveable property in his lawful
possession, repels force by force, and using no more violence than he has resson-
able cause for helieving to be necessary, for the defence of such propert against
wrong, kills the wrongdoer ; or, being from the violence with which suc{ wrong-
doer pursues his purpose, under reasonable apprehension of immediate death, if he
* persist in the defence of such. property, and because he has reascnable cause for
believing that he cannot otherwise defend such property and preserve his life, kills
such wrongdoer.

Arr, 16,

Homicide is justifiable where one, in defence of house or lend in his lawful
Itossession, resisting a person endeavouring by force to enter info or upon such
rouse. or land, repels force by force, and, using no more violence than he has
reasonable cause for believing to be necessary for the defence of his possession,
kills the wrongdoer; or, being, from the violence with which such wrongdoer
pursues his purpose, under reasonable apprehension of immediate death if he
persist in the defence of his possession, and because he has reasonable cause for
believing that he cannot otherwise defend his possession and preserve his life,
kills sufh wrongdoer,

ArT. VI

Homicide is justifiable where one in lawful possession of house or land, after
re;]uesting another who has no right to be there to depart, upon such wrongdoer's
refusal to do so, is resisted in his endeavour to remove him, and using no more
violence than he has reasonable cause for believing to be necessary for the removal
of such wrongdoer, kills him; or being, from the violence with which such
wrongdoer resists being removed, under reasonable apprehension of immediate
death if he persist in his endeavour to remove him, and because he has reasonable
cause for believing that he cannot otherwise remove such wrongdoer and preserve
his own life, kills such wrongdoer.

Arr, 18,

Homicide is justifiable where a party who would have been justified, in self-
defence or otherwise, in killing one person, by mistake or accident, and without
negligence, kills another person.

Art. 19,

Homiride is justifiable where death results from an act done in good faith with
the intention of affording succour or aid to any other person, by rescuing him
from danger or curing him of any bodily injury, or of any diserder or disease, or
where death results from any other act done with a view to the bedily safety or
health of any other person, without any intention in any such case to kill or
injure such persam, provided that no unnecessary risk or peril be wilfully incurred ;
and provided also that the act be not attributable to wunt of reasonable cantion.
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SECTION 6.
Self-Murder.

Arr. 1.

W HOSOEVER, with the direct intention of causing his own death or that of some
other person, shall do or omit any act from the doing or omission of which his
own death shall result, shall be deemed to have committed self-murder: Provided
that where such act is done or omitted, with the intention of causing the death
of some other person, it be so done or omitted under such eircumstances that had
such other person been killed such killing would have been murder.

ART. 2.

Whosoever shall procure or promote, or be present aiding in or abétting the
commission of self-murder, shall incur the penalties of the 2nd class.

SECTION 7.
Other Qffences aguainst the Person.

Arr, 1.
WhHrosoEVER shall administer to, or cause to be taken by, any other person any
ﬂoison or other destructive thing, or shall by any means manifesting a design to
ill, cause bodily harm to any other person, with intent in any of the cases afore-
said to commit murder, shall suffer death.

ART. 2.

Whosoever shall by any means manifesting a design to kill other than the
actually administering or causing to be taken poison or any other destructive
thing, attempt to commit murder, shall, although no bodily harm shall be caused,
incur the penalties of the 4th class.
' Arr. 3.

Whosoever shall set fire to, cast away or in anywise destro]ir any ship, vessel,
boat or raft, with intent to murder any other person, or shall maliciously do
any such act whereby the life of any other person shall be put in danger, shall |
suffer death.

Arr. 4.

Whosoever shall by any means not hercinbefore in this Section specified,
maliciously put the life of any other person in danger, shall incur the penalties
of the Tth class.

Arr. 5.

Whosoever shall negligently, as hereinbefore in Article 5 of Section 2 of
Chapter 1. defined, cause any danger to the life of any other person shall incur
the penalties of the 9th class.

ARrT. 6.

Whosoever shall maliciously cause to any other person any grievous bodily
harm shall incur the penalties of the 3rd class.

Agnrt. 7,

Whosoever shall forcibly resist any officer or other person whilst such officer
or other person believes himself to be lawfully executing any writ, warrant or
process, civil or criminal, or whilst such officer believes himself to be acting in
obedience to the command of a magistrate, or to be otherwise lawfully acting
under authority for the advancement of the law, although in fact such writ,
warrant or process be not sufficient in law, or such command be unlawful, or
such officer have no such authority as aforesaid, or the manner of executing such
writ, warrant, process, command or other authority, be unlawful, and shall in so
resisting (although he use no more violence than the law permits for the purpose
of self-defence) cause any grievous bodily harm to such officer or other person,
ghall, provided the person causing such harm had notice that such officer or other
person purposed to act under the authority of such writ, warrant or process, or

L
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in obedience to such command, or otherwise for the advancement of the law, incur
the penalties of the 3rd class.
ART, 8.

The notice intended by the last preceding Article is such notice as, by Section
5 of this Chapter, is made essential to the justification of killing by officers and
other persons acting for the advancement of the law,

ART. 9.

Whosoever shall maliciously, by any means manifesting a design to cause
grievous bodily harm, attempt to cause grievous bodily harm to any other person,
shall, whether any bodily harm be caused to such person or not, ineur the penalties
of the 4th class.

Arr. 10.

Whosoever shall negligently, as hereinbefore in Article 5 of Section 2 of
Chapter L. defined, cause to any other person any grievous bodily harm, shall
incur the penalties of the 11th class, '

ArT. 11,

Whosoever shall maliciously impede any other person endeavouring to save his
life from any ship or vessel which shall be in distress, or wrecked, stranded or
cast on shore (whether such person shall be on board or shall have quitted the
same), shall incur the penalties of the 4th class.

Art. 12.

Whosoever shall set or place, or cause to be set or placed, any Spring-gun, man-
trap or other engine caleculated to destroy human life or cause grievous bodily
harm, with intent that the same or whereby the same may kill or cause grievous
bodily harm to any trespasser or other person coming in contact therewith ; or shall
knowingly and wilfully permit any such engine which may have been set, fixed or
left in any place being in his possession or occupation, to continue so set or fixed
in such place, shall incur the penalties of the 9th class.

ART. 13,

The rule contained in the last preceding Article shall not extend to make it
illegal to set ang gun or trap, such as may iave been or may be usually set with
intent to destroy vermin ; or to set or cause to be set during the night-time any
spring-gun, man-traﬁ1 or engine which shall be set or continued to be set in a
dwelling-house for the protection thereof.

Arr, 14,

The definition of the terms * night-time,” and “ dwelling-house,” for the pur-
poses of burglary, shell be applicable to those terms as used in the last preceding
Atrtiele.

ARrT. 15,

Every woman being with child, who, with intent to procure her own mis-
carriage, shall maliciously administer to herself any poison or other noxious
thing, or use any instrument or other means whatsoever ; and every person who,
with intent to procure the miscarriage of any woman whether she be or be not
with child, shall maliciously administer to or cause to be taken by her any
poison or other noxious thing, or use any instrument or other means whatsoever,

shall incur the penalties of the 4th class,

ARr. 16.
.Provided that no act specified in the last preceding Article shall be punishable

where such act is done in good faith with the intention of saving the life of
the woman whose miscarriage is intended to be procured.

Anrr. 17,

Where any woman shall have been delivered of a child, every person who shall
by any seeret disposition of the dead body of such child, whether such child died
before, at, or after its birth, endeavpur to conceal the birth of such child, shall
incur the penalties of the 10th class. :
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: Arr. 18,
Whosoever shall unlawfully and carnally know eny woman against her will
and by force, or whilst she is insensible, shall be guilty of rape and incur the
penalties of the 2nd class. :

Arr. 19,

It is rape, although the woman eonsent to carnal knowledge, if such consent be
given through fear of death or of grievous hodily harm.

ArT. 20.

A husband cannot be guilty of committing, by his own person, a rape. on his
wife ; but if another person commit the offence, he may be liable as an accessory,
or for being present aiding or abetting.

ART, 21,

Provided that no person shall be deemed to be a husband within the meaning
of the last preceding Article where the woman shall have been compelled, or
shall have been by fraud induced to go through the ceremony of a marriage, and
either such ceremony shall be a mere nullity, or the marriage shall by reason of
such compulsion or f{-aud be declared to be void ab initio by a Court of competent
jurisdietion.

ARrT, 22,

Whosoever by pretending to be the husband of any married woman, or knowin
that any married woman helieves him to be her husband, shall deceitfully ang
carnally know her, shall be punishable as for rape.

Anrr. 23.

Whosoever shall unlawfully and carnally know and abuse any girl under the
age of 12 years shall incur the penalties of the 2nd class.

ArT. 24,

Whosoever shall administer to or cause to be taken by, any woman, any drug
or other thing, with intent to render her insensible, or to produce in her an unna-
tural sexual desire or such stupor as to prevent or weuken resistance, in order that
whilst in that state he or any other person may unlawfully and carnally know
her, shall incur the penalties of the 10th class.

Arnt. 25,

Whosoever shall commit the crime of buggery, either with mankind or with
any animal, shall incur the penalties of the 2nd class.

ART. 26,

Any the least degree of penetration, although there be no emission of seed, shall
*be sufficient to constitute carnal knowledge in relation to the crimes mentioned in
Artieles 18, 22, 23, and 25.
ART. 27,

Whosoever shall assault any woman with intent to commit any of the crimes
mentioned in Articles 18, and 22 ; or any girl, with intent to commit the erime
mentioned in Article 23, shall incur the penalties. of the 8th elass.

Art. 28,

Whosoever shall assault any person, with intent to commit the crime men-
tioned in Article 25, or shall offer or make any solicitation, persuasion, promise
or threat to any person, whereby to move or induce such person to commit or
permit such crime, shall incur the penalties of the 8th class.

ARrT. 29. .

An infant under the age of 14 years shall, notwithstanding anything in
Chapter ., Section 1, Article 1 contained, be deemed to be incapable, by reason of
impotency, of committing, by his own person, any of the crimes contained in-
Articles 18, 22, 23, and 25, or any assault with intent to commit by his own
person any of those crimes.
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Arr. 80.

Whosoever shall, from motives of lucre, take away or detain against her will
any woman in anywise entitled to any interest, legal or equitable, present or
expectant, in any property whatsoever, or being presumptive heiress or co-heiress,
or presumptive next of kin, or one of the presumptive next of kin to any one having
any such interest in property, with intent to marry or defile her, or to cause her
to be married or defiled by any other person, shall incur the penalties of the 4th
clasa. :

Arr. 31.

‘Whosoever shall take away or detain against her will, any woman, with intent
to marry or carnally know her, or to cause her to be married or carnally known by
any other person, shall incur the penalties of the 7th class.

ARrT. 32.

Whosoever shall unlawfully take, whether with or without her consent, any
unmarried girl, being under the age of 16 years, out of the possession and against
the will of her futher, mother or any other person having the lawful care or
charge of her, shall incur the penalties of the 7th class.

ART. 33,

Whosoever shall unlawfully lead or take away, or decoy or entice away or
detain any child, under the age of 10 years, with intent to deprive the parent
or parents, or any other person having the lawful care or charge of such child,
of the possession of such child, or with intent to steal any article upon or about
the person of such child, to whomsoever such.article may belong; or shall, with
any such intent, receive or harbour any such child, knowing the same to have
been, by force or fraud, led, taken, decoyed, enticed away or detained as here-
inbefore in this Article mentioned, shall incur the penalties of the 6th class.

Anrt, 34,

Provided, that no person who shall have in good faith claimed to be the father of
an illegitimate child, or to have any right to the possession of such child, shall be
liable to be prosecuted by virtue of the last preceding Article on account of his
getting possession of such child, or taking suc}il child out of the possession of the
mother or any other person having the lawful charge thereof.

- Arrt, 35,

Whosoever shall maliciously send as prisoner or transport any subject of this
realm into any parts beyond the seas, whether within or without the dominions of
Her Majesty, shall incur the penalties of the 4th class.

ART, 36.

Whosoever shall arrest any elergyman upon or under the pretence of executing
any civil process, whilst he shall be performing Divine Service or shall, wit
the knowledge of the person so arresting, be going to perform the same or

returning from the performance thereof, shall incur the penalties of the 9th
class.

Arr. 37.

Whosoever shall be guilty of any unlawful restraint of the personal liberty of
any other person shall incur the penalties of the 7th class.

Arr. 38.

Whosoever shall maliciously or shall negligently, as hereinbefore in Article 5 of
Bection 2 of Chapter I, defined, cause any bodily harm or do any violence to the
person of another, shall incur the penalties of the 12th class,

Arr. 89.

Provided that it shall be justifiable to do or omit anything the malicious doin
or omission of which respectively is an offence within any of the Articles 3, 4, 6&:
9, 11, and 38 of this Section, in every case where, had the person against or with
respect to whom such thing is done or omitted respectively been killed, under the
same circumstances, such killing would have been justifiable.
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Arrt. 40.

Provided also, that it shall be justifiable to cause bodily harm to any other
erson in any case where had such person been killed such killing would have
Eeen extenuated under Article 14 of Section 8 of this Chapter, if tﬁe party from
whose act or omission such harm results neither intended the death of the person
to whom such harm is caused to result nor believed that it would probably result
from such act or omission.

Anr. 41.

Provided also, that no person shall be liable under any Article of this Section
for negligently causing any grievous or other bodily harm or violence to any other
rson, in any case where had the party to whose person harm or violence is done
been killed under the same circumstances, such killing would not have amounted
to negligent homicide.
Arr. 42.

 Whosoever shall assault any other person, shall incur the penalties of the 13th
class.

ArrT. 43.

An assault consists in any attempt, offer, or menace by gestures, {o cause any
bodily harm or to do any violence to the person of another, by one who has
present ability to cause such bodily harm or to do such violence. :

Art. 44,

Whosoever shall, in any case not provided for by this Aet, attempt to commit
any offence against this Act by any assault or other act whatsoever, done in part
execution of a design to commit such offence, or with the immediate intent to
accomplish the eriminal object, shall, although he fail in such attempt, in case
such attempted offence shall subject any person committing the same to the
penalties of the 6th or any higher class of penalties, incur the penalties of the
7th class ; and shall, in case such attempted offence shall subject any person com-
mitting the same to the penalties of any lower class, incur any penalties by fine or
imprisonment or both, not exceeding one-half of those which he would have
incurred had he committed such last-mentioned attempted offence.

Art. 45,

If any injury, the causing of which is a crime within any Article of this
Chapter, be intended to result, or if the party causing it believe it to be in
any degree probable that such injury will result, to onme person, and, through
mistake or by accident, it light upon another person, the party so causing such
injury shall be punishable in the same manner as he would have been punishable
had the person intended to be injured, or to whom it was believed to be in any
degree probable that such injury would result, been the person injured.

ArT. 46.

If any injury, the causing of which is a crime within any Article of this
Chapter, be intended to result, or the party causing it believe it to be in any
degree probable that such injury will result to some person, but not to any person
in particular, and it light upon any persom, the party causing it shall be punish-
able in the same manner as he would have been punishable had the person
injured been intended to be injured, or had the party causing such injury be-
lieved it to be in any degree probable that such injury would result to the person
injured.

Arr. 47.

A person shall be punishable in respect of any injury, the causing of which is a
crime within any Article of this Chapter, although the act done or means used to
cause it, take effect in a manner not intended nor believed to be In any degree

robable by the person doing such act or using such means, provided he would
ﬁave heen punishable, had such act or means taken effect in the manner intended

or believed by him to be in any degree probable.
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CHAPTER IIL

Dermvition oF TERMS AND ExpLanaTIONS,

Art. 1.

Tue terms following, wheresoever occurring throughout this Act, shall be
understood as hereafter defined : that is to say,—

The term “grievous bodily harm” shall be deemed to signify any harm
whereby any organ of sense or any member of the human body is rendered
permanently imperfect, the fracture or dislocation of any bone, or any bodily
harm whereby the person to whom it is caused is, during the space of 20 days
at the least, in bodily pain, diseased or unable to follow his ordinary calling or
pursuits. '

ARrT. 2.

The term “woman” shall be deemed to signify any female human being
whatsoever may be her age.

ArT. 3.

The term “judicial officer” shall be deemed to signify any judge, magistrate,
or other officer invested with authority to decide matters submitted to him in
the course of justice, according to law and right.

Agrr. 4.

Wheresoever throughout this Act, in deseribing any offence, or the offender,
or the party affected or intended to be affected by any offence, words are used
importing the singular number, or the masculine gender only, yet they shall be
- understood to include several persons as well as one person, and females as well
as males, unless it be otherwise specially provided, or there be something in the
subject or context repugnant to such construction.

- CHAPTER IYV.
CHAPTER 0F PrYALTIES.

Art. 1.

WaosoEvER shall commit any offence for which it is declared by this Act
that the offender shall suffer death, shall, on lawful conviction thereof, be
adjudged to suffer, and shall suffer according to the provisions of the first
class of penalties hereinafter set forth. '

ART. 2.

Whosoever shall commit any offence for which it is declared by this Act that
“ the offender shall incur the penalties of any specified class of the penalties
hereinafter set forth, shall, on conviction thereof, be adjudged to suffer, and
- shall suffer the penalties of the particular class so specified, according to the
provisions of such class; and such penalties, where discretionary, and the
extent or amount of such penalties, where the extent or amount is discretionary,
shall respectively be at the discretion of the Court,

ArT. 3.

FEach of the several classes of penalties hereinafter set forth shall be
deemed to be higher class than any class which numerically follows it.

Art. 4.

Whosoever shall, without collusion, have been summarily convicted by virue
of any Act or Acts of Parliament, of any offenge which is also an offence within
any Article of this Act, and shall have paid such finc and costs, or received a
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remission thereof from the Crown, or have suffered such imprisonment as such
offender shall have been adjudged to pay or suffer respectively, or shall have
been discharged from such conviction according to law, shall not be liable to
be again punished under any Article of this Act.

Arr. 5.

The classes of penalties hereinafter set forth shall not be deemed in any to
affect any law concerning forfeiture, or any other collateral consequence to
which an offender is now liable on a conviction of any offence which is an
offence under this Act; nor to extend any such law or consequence to any
offence, which is an offence under this Act, not now liable to the same.

ART. 6.

The classes of penalties to which offenders shall be liable under the provisions
of this Act are the following :—

1st Class.

The offender shall be hanged by the neck until such offender be dead ; and
in addition, upon a conviction of murder, the body of such offender shall be
buried within the precinets of the prison in which such offender shall have
been confined after conviction.

2nd Class.
Transportation for life, or for any other term not less than seven years.

3rd Class.

Transportation for life, or for any other term not less than seven years, or
imprisonment for any term not exceeding three years nor less than one year.

4¢h Class.

Transportation for life, or for any other term not less than seven years, or
imprisonment for any term not exceeding three years.

5th Class.

Transportation for any term not exceeding ten nor less than seven years, or
imprisonment for any term not exceeding three years.

6th Class.
Transportation for the term of seven years, or imprisenment for any term
not exceeding three years.
Tth Class.

+  Imprisonment for any term not exceeding three years, or fine at discrefion,
or both.

8th Class.
Imprisonment for any term not exceeding three years.

WMh Class,

Imprisonment for any term not exceeding two years, or fine at discretion, or
hoth.

10th Class.
Iinprisonment for any term not exceeding two years.

) 11¢4 Class.
Imprisonment for any term not exceeding eighteen months, or fine at dis-
cretion, or both.
12t Class.

Imprisonment for any term not exceeding one year, or fine at discretion, or

both.
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13¢h Class. |

Imprisonment for any term not exceeding six months, or fine at discretion,
or both.

ARrt. 7.

Where any person shall be convicted of any offence punishable under this
Act, for which imprisonment may be awarded, it shall be lawful for the Court
to sentence the offender to be imprisoned, or to he imprisoned and kept to hard
labour in the common goal or house of correction, and also to direct that the
offender shall be kept in solitary confinement for any portion or portions of
such imprisonment, or of such imprisonment with hard labour, not exceeding
one month at any one time, or three months in any one year, as to the Court
in its discretion shall seem meet.

Anr. 8.

Nothing in this Act contained shall extend to any offence committed in
Scotland or Ireland. _
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