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Preface

In preparing this study paper for the Law Reform
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University of Toronto’s Centre of Criminology, much of which was
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General of Canada and Ontario. In addition to the authors of this
study, Mary Cornish, Margaret Farnell, David Freedman, Fern
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Chapters 2 and 5 of this study, in particular, draw heavily on
the findings of this on-going research at the University of Toronto.
Chapters 3 and 4 of the study were prepared exclusively by Philip
Stenning,

The authors wish to acknowledge gratefully the contribution of
colleagues at the Centre of Criminology, as well as the assistance
and insights of those members of the private security fraternity and
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subject of this study during its preparation. Finally, we wish to
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the Solicitor General of Canada to cite various findings from the as
yet unpublished report entitled Policing for Profit, prepared by
Shearing and Farnell. That report reflects the views of its authors
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CHAPTER 1

Introduction

The post-war years in Canada have witnessed what can fairly be
described as a quiet revolution! in our country’s policing and social
control systems. To the general public, the major manifestation of
this change has been the transformation of the public police through
more sophisticated management techniques and the introduction of
elaborate technology. But at the forefront of the changes which are
taking place in the arrangements for policing in our society is a
phenomenon whose growth has only occasionally received public
attention, and has only recently become the subject of serious study
by criminologists and others traditionally concerned with develop-
ments in policing and social control. This is the phenomenon of
private security.

While it is often referred to conveniently as “the private security
industry”, this label, as we shall try te iliustrate throughout this
report, does not do justice to the phenomenon. This is so for two
reasons. In the first place, while it is true that there is a thriving
private security industry — comprised of all manner of businesses
providing various security services to clients for hire — this contract
security industry represents only one side of the many-sided
phenomenon of private security. Equally important is the develop-
ment of the so-called *“in-house™ side of private security, which has
resulted in sometimes very substantial investments by large cor-
porations and institutions in developing their own internal security
systems. The personnel and equipment which are increasingly being
deployed in this ““in-house” sector of private security, are engaged
not so much in the business of security as in the security of the
business.?



The second reason why the term “‘private security industry™ is
not adequate to comprehend the phenomenon of private security
involves an appreciation of the wider social and political ramifica-
tions of the phenomenon. For just as one would not dream of trying
to describe the nature of public policing solely by reference to the
institution of the public police, but rather by reference to the whole
framework of public criminal justice of which the public police
represent one critical part, so in understanding private security it is
necessary to consider the wider context of private justice systems of
which private security is merely the most visible and easily
identifiable manifestation,

In understanding the exercise of police powers by the public
police, it is essential to take full account of the criminal justice
system in the context of which those powers are exercised.
Furthermore, what is needed is not only to comprehend the
institutional structures within the criminal justice system, which
more or less constrain and control the exercise of their powers by the
police, but also to give recognition to the essential social and
political underpinnings of that system. Thus it can be said, for
instance, that the notions we hold as to the acceptable exercise of
police powers are determined as much, if not more, by our concepts
of private property and privacy as by any manpower or technolog-
ical constraints which may be recognized.

This report proceeds on the assumption that the same level of
understanding is required in an analysis of the exercise of powers by
private security personnel, as would be needed in an analysis of the
exercise of similar powers by the public police. To the traditional
legal mind, stecped in long-established and accepted legal and
constitutional concepts, such an understanding of private security
poses a substantial challenge. This is because the law has tradi-
tionalty used the form of the process adopted as the basis for applying
legal categories to disputes with which it becomes concerned?, with
little regard for the social and political forces which influence the
choice of one form of process over another. It is for this reason that
discretion, which is at the heart of all such choices, has until very
recently been the subject of so little attention by legal scholars.

Such disinterest in the phenomenon of discretion, however,
can have no place in a serious study of private security powers. For
the very institution of private security, and the private justice
systems which it so often represents, are more often than not no
more nor less than the product of a calculated exercise of
discretion against invoking the formal criminal justice process to



deal with matters, such as theft, arson, vandalism, assault, fraud,
etc., which, if the formal criminal justice process had been
invoked, would quite clearly be regarded as criminal maiters.

As will be made clear in this report, our law currently
demonstrates little recognition of the phenomenon of private
security, whose recent development has been so rapid and rela-
tively unexpected. This is especially true of the criminal law and
other federal laws concerned with civil rights. With very few
exceptions, police and security powers in Canada, such as arrest,
search and seizure, the right to use force, to interrogate, lay
charges, etc., have been developed with no explicit recognition of
the modern development of private security, or the specific needs
of those who are served by it. Instead, the law maintains a simple
distinction between the powers of ‘“‘peace officers” (including, of
course, the public police) on the one hand, and private citizens on
the other, assuming apparently that because the former have the
virtual monopoly of public order maintenance and law enforce-
ment responsibilities in our society, they need and must be granted
greater powers than everyone ¢lse.

Yet, this legal framework must be seriously questioned in the
light of certain realities surrounding the modern phenomenon of
private security. It is not intended here to describe these develop-
ments in great detail; that task has already been undertaken in a
number of recent publications which are readily available.* In
order to place this study of private security search and seizure
powers in its proper context, however, it will be necessary to
summarize the most significant features of the quiet revolution
which the development of private security in this country is
bringing about, and draw out some of the important implications
these changes have for our legal system and its response to
problems of order maintenance and social control. This descrip-
tion and analysis will be found in the ensuing chapter of this
study.

In Chapter 3 of the Study we consider briefly the problems
posed by the constitutional division of legislative powers in dealing
adequately with the question of private security powers. We shall
note here that the constitutional division of legislative powers pre-
dates not only the existence of modern private security but also the
establishment of modern public police forces as we know them
today. But more importantly, our constitution arguably reflects a
categorisation of law into public law and private law which is
seriously challenged by the phenomenon of private security and
the social changes it reflects.



In Chapter 4 we begin a detailed analysis of the current law
governing the powers of search and seizure of private security
personnel. Necessarily included in this analysis is an examination
of the law governing the legal status of private security personnel.

Finally, in Chapter 5 we examine the current policies and
practices of private security personnel with respect to search and
seizure, and review problems posed by these practices. In this
chapter we also consider the overall context of private justice
within which these practices prevail, and the relationship of such
private justice systems to the more formal public criminal justice
system,



CHAPTER 2

Modern Private Security — Its Principal
Characteristics and Role: Some General
Legal Implicationss

Documentation of the growth and characteristics of modern
private security has only recently begun in Canada, with the result
that many of the profiles which have been developed are somewhat
tentative in nature. The size ascribed to the private security sector
varies substantially according to one’s definition of the phenom-
enon, so it is perhaps wise to begin with some description of
what private security ts.

What is Private Security?

Most descriptions of private security start with a general
distinction between manned private security and the hardware
sector. Manned private security includes the provision of person-
nel to perform security work of various kinds. Such personnel
include guards, watchmen, patrol persons, floor detectives, in-
vestigators, escorts, couriers, alarm respondents, auditors, and
security consultants. What distinguishes such persons as private
security personnel is the fact that they are (a) privately employed
and (b) employed in jobs whose principal component is some
security function. These criteria allow private security personnel to
be distinguished from public security personnel {e.g., government
guards and investigators, and public police), and from other mem-
bers of the public who may perform security functions as an incident
to, rather than as a central component of, their regular occupation.®

A further important distinction within manned private securi-
ty, is the distinction between contract manned security and “in-
house” manned security. As the names imply, the former com-



prises an industry which provides manned security services to
clients for hire, while the latter refers to the establishment, by a
corporation or institution, of its own internal manned security
service, From the point of view of private security powers, this
distinction between contract manned security and in-house man-
ned security has some important ramifications. In the first place,
whether a security person is working on contract or as an in-house
security officer may have significant consequences in terms of the
legal liability for his actions of the person or corporation for whom
he is acting. Quite apart from the somewhat confused law govern-
ing liability for the actions of independent contractors, as opposed
to employees, there is also a likelihood that the contract under
which a contract security person’s services are provided to a client
will have some legal effect in allocating responsibility for the
person’s actions between the man’s immediate employer (e.g., a
security guard agency) and the client for whom he is working.’

The distinction between contract manned security and in-
house manned security is also of importance, however, because it
forms the basis for a further important distinction — namely, that
between licensed and unlicensed private security. As will be
discussed further in the following chapter, the direct regulation
and control of private security through licensing has in practice
been viewed as a matter within the constitutional jurisdiction of
the Provinces. Nine of the ten Provinces have enacted such
legislation requiring certain sectors of private security to be
licensed by Provincial authorities, and imposing some standards
on these enterprises.® In each of these jurisdictions, it is currently
only parts of the manned contract security industry — specifically
security guard agencies, private investigation agencies, and their
employees — which are required to be licensed, although in three
Provinces propoesals to include other parts of the contract security
industry, and even in-house personnel, are in varying stages of
official consideration or implementation.” Again, from the point of
view of a consideration of private security powers, the extent to
which private security personnel are subject to such direct govern-
mental regulation and contrel is obviously of some considerable
importance. While the actual extent of this type of control will be
the subject of further consideration elsewhere in this report, it is -
sufficient to mention here that none of these existing Provincial
statutes confers any additional law enforcement powers on their
licensees. Indeed, in some cases the statutes provide that licensees
shall not be permitted additional powers.'¢



By contrast to manned private security, the hardware sector of
privaie security is concerned almost exclusively with the manu-
facture, distribution and servicing of a wide variety of security
hardware and equipment, ranging from alarm systems to weapons,
from electronic monitoring equipment to lie-detectors, and from
armoured vehicles to guard dogs. While there is undoubtedly some
overlap between the security hardware industry and the contract
manned security industry — usually in the provision of security
consultant services by security hardware firms, or of alarm
response services by alarm system manufacturers, etc. — it is not
thought to be very great. Very little research has been undertaken
into the hardware sector of private security in Canada, so few
generalizations about it can safely be made. The significance of the
security hardware industry for a study of private security search
and seizure powers, however, lies in the transformation which has
been effected in search procedures as a result of technological
developments in the production of various types of search equip-
ment (e.g., metal detectors, electronic anti-theft devices which can
be attached to merchandise, library books, etc.). Beyond a consid-
eration of thesc technical aids to the exercise of search powers,
the security hardware industry will not be the subject of further
consideration in this study.

Manned Private Security — Its Size and Growth

It ts now well recognized that the manned security sector of
private security has experienced a quite phenomenal growth rate
during the past two decades in Canada. Because recording proce-
dures have been poor in many provinces with respect to licensed
contract manned security, and non-existent anywhere in Canada
with respect to the unlicensed contract and in-house manned
security sectors, accurate estimates of the growth and current size
of manned private security in Canada are scarcely available. In
1973, the Deputy Solicitor General of Ontario had this to say
about the size and growth of manned private security in the
Province:

“Let’s look for a moment at the extent of this growth. Certainly it has been
exceptional by any standards. Between [966 and 1973 the number of
registered agencies increased from 113 to 201, They almost doubled in
number.

The number of registered agents increased even more dramatically in this
same period — a three-fold increase from 5,000 in 1966 to nearly 15,000 in
1673. It is interesting to note that during this same seven year period our
public law enforcement agencies grew at only one-tenth of this rate.



But this is just the recorded growth of the agencies and agents registered
under the Act. We can assume a similar growth te have occurred with
unregistered security personnel, such as *‘in-house” security guards em-
ployed by commercial organizations, Estimates place this number at a level
which at least matches the number of registered agents with contract
agencies. Thus we may now have between 25,000 and 30,000 private security
personnel employed in this province,

The dimensions of the private security industry are placed in even sharper
focus when one compares these figures with the overall number of uniformed
public police personne! in Ontario which this year totals less than 14,000 —
two private security personnel for every policeman.”™!

Commenting on these observations five years later, Shearing and
Stenning had this to say about the present size of manned private
security nationally in 1978:

“More recently, working with census material, Farnell and Shearing (1977)
have confirmed a high rate of growth for contract security, on a national
level. A conservative estimate of the growth of contract security personnel in
Canada over the period 1961-71 would be over 200 percent. They note that
because of difficulties in equating 1961 and 197] census data, an accurate
estimate is difficult to obtain, but that the growth rate may well be as high as
750 percent. Unfortunately, because of difficulty with the data, they were not
able to provide an estimate of growth for in-house security or for private
security as a whole.

They were, however, able to provide estimates of the number of persons
employed as contract or in-house security personnel both on a national basis
and by Province, within the private sector. (They excluded government
personael because of difficulties encountered in isolating private security
agents from other occupational categories such as prison guards.) The results
of their analysis are provided in the following table (Farnell and Shearing,
1977 45);

TABLE 1

COMPARISON, PUBLIC AND PRIVATE SECURITY
FORCES BY PROVINCE, 1971

. Pubtlic Private Security
Province Police {in-house, contract)}*
Newfoundland 627 870
Prince Edward Island 137 105
Nova Scotia LOR2 1,450
New Brunswick 856 1,280
Quebec 12,928 12,465
Ontario 14,169 13,105
Manitoba 1,785 1,260
Saskatchewan 1,472 855
Alberta 2,819 1,960
British Columbia 3.678 3,325
Yukon

{Northwesl Territories 176 53
TOTAL 39,724 36,720

*Excluding government security personnel.

SQURCE: Police Administration Statistics, Statistics Canada
cat. no. 85-204; Census Occupations Data, 1971, Data
Dissemination Service.



As the preceding table indicates, the figures for Ontario cited by Warren
appear to over-estimate considerably the number of private security persons
in Ontario, For 1961, licensing data in Ontario indicate the number of
contract security guards at 7,823 while our estimate based on census data is
only 4,780. Farnell and Shearing supgest that this discrepancy is probably
explained, in large measure, by a tendency for Ontario licensing statistics to
over-estimate numbers of private security agents. They point out, however,
that this difficulty should not seriously affect the nsefuiness of Qntario license
statistics as an estimate of growth.

Notwithstanding the difficulties encountered in estimating growth rates in
private security there seems little doubt that, today, private security persons
outnumber the public police. Indeed, we might well be approaching the two
to one figure mentioned by Mr. Warren,”!?

In a recent study of licensed manned contract security in
Ontario, Shearing and Farnell report that:

“Figures supplied by the Registrar for agency and agents licensed in the years
1967 through 1975..reveal an increase of 97.5 percent in the number of
agencies over this eight-year period. The number of agents’ licenses issued
during the same period increased even more dramatically by 187.5 percent.’

The growth of contract security in Ontario has not only out-stripped
population growth, but has been more than double the rate of growth of the
public police at a time when the public police themselves were growing
almost three times faster than the population,”'

They also report that “in 1976 there were 231 licensed contract
security agencies and 12,979 agents located in 38 cities and towns
in all regions of Ontario.”*® By comparison, Statistics Canada
reports a total uniformed police strength in Ontario in 1976 of
19,709.'* When it is considered that Shearing and Farnell’s figures
include only licensed manned contract security personnel, and do
not include unlicensed manned contract security personnel'’ or the
very substantial “in-house’ sector of manned private security, it is
readily apparent that in Ontario manned private security now
probably substantially outnumbers uniformed public police
strength in the Province.

From all of this it is apparent that, numerically, manned
private security represents not only an extremely large and rapidly
expanding phenomenon, but that in some areas it is becoming a
serious competitor with the public police as the single most
important instrument of social controt and law enforcement.'* A
telling example of the extent to which this can be so can be found
in a report which appeared in a Toronto newspaper in 1975. The
news item, which was headed “Company ‘forgot to call’ Police
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Chief”, told of a major landslide which occurred on the property
of a large mining company in the little town of Asbestos, Quebec.
As a result of this disaster, several of the town’s residents saw their
houses disappear into a gaping hole in the ground. The news item
described the resentment of the local Chief of Police on learning
that the mining company, instead of calling in his men to set up
appropriate road-blocks and generally assume control in the
emergency, had deployed its own security force in the streets of
Asbestos to take care of the situation. Presumably a not insignif-
icant factor in the company’s decision on this occasion was the
fact, as reported in the article, that the company’s “plant protec-
tion service” outnumbered the town’s police force by two to one."

Manned Private Security — Its Pervasiveness

Of equal, if not greater importance, than the numerical
significance of manned private security, is its sheer pervasiveness.
For manned private security is to be found in almost every
conceivable type of place. It is to be found in places of work
{plants, factories, office butldings, construction sites, mines, etc.),
in residential areas (condominium estates, housing projects, apart-
ment buildings, student residences, hotels, etc.), in commercial
areas (shopping plazas and malls, warehouses, parking garages,
etc.},in places of recreation (stadiums, arenas, parks, swimming
pools, bowling alleys, etc.), in places of learning (schools, univer-
sities, libraries, etc.), and in major transportation centres (airports,
bus and train stations, etc.). Manned private security thus has a
pervasive presence which touches almost every aspect of our daily.
lives; and it is arguably this very pervasiveness of the phenomenon
of private security which is a more important factor to be
considered in examining the powers of private security personnel
than its mere numerical strength. Both its numerical strength and
its pervasiveness, however, indicate the strong probability that if a
member of the public is going to be searched by anyone in our
society, it will be by a private security person rather than by a
public policeman. For, as we shall indicate below, search powers
are as critical and indispensable a “tool of the trade” to many
private security personnel as they are to public policemen.
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The Impact of Changing Property Relations —
“Mass Private Property”

It is important to emphasize here that the growth and perva-
siveness of private security which we have described is no chance
phenomenon. Rather, it finds its origins in some very major
changes in the economic and social structures of our society. Most
significant of these changes has been the development of property
ownership away from small, separate free-holdings to what Shear-
ing and Stenning have termed “‘mass private property’.*

The evidence of this change can be seen all around us,
especially in the larger urban areas where private security {and, of
course, people) are most concentrated. The row of single or double
family dwellings is pulled down and replaced by a massive high-rise
apartment building, or a multiple condominium town-house com-
plex. In the process, a single public street, which was previously
patrolled by the public police, is developed into a mass of private
“streets” (the corridors in an apartment building, or the walkways
in a town-house project) which in all probability will become the
domain of private security.

In the same way, a row of small commercial stores frequently
will give place to a massive commercial complex which may
include shops, restaurants, a hotel, a cinema, an apartment
complex, recreational areas, etc. Again, whereas previously the
individual shops fronted onto public streets patrolled by the public
police, the new facilities will likely front onto private “streets™,
often underground, and be patrolled by private security personnel
hired by the corporate owner of the new complex. While the public
police will in all probability not be barred from such places, the
very nature and design of such places ensure that they will no
longer form part of the regular patrol beat of the public policeman.
It thus becomes possible in certain areas of some of our larger
urban environments to traverse several city blocks without once
setting foot on a public street. In doing so one may pass by
countless commercial units containing millions of dollars’ worth of
private property, in the form of merchandise, office equipment,
etc., all of which is felt to be in need of protection by its corporate
owners, but most of which will rarely if ever fall under the regular
surveillance of the public police. Rather, the new private town
becomes the domain of private security, administering private
justice at the behest of its private corporate employer. In some
cases, the exterior of such a complex is, for security as well as for



other economic reasons, no more than a solid blank concrete wall,
replacing the previous row of small shop fronts. Under such
circumstances, the transformation from public policing to private
security is virtually complete: the public police beat has effectively
shrunk or disappeared entirely, and the new private security beat
has been established in its place.

The economic and social explanations for these developments
in modern property ownership appear to have received very little
attention from researchers anywhere. Even the extent and rate of
these significant changes does not appear to have been the subject
of systematic study. The important fact about them, however, for
an examination of the role and powers of private security, is that
they appear to represent an ongoing trend which is unlikely to be
reversed within the foreseeable future, If this prediction is correct,
it must be apparent that the modern development of private
security, and its relentless annexation of what was previously the
domain of the public police, seem equally unlikely to be reversed
within the foreseeable future. This forecast represents a critical
reference point from which the role and powers of private security
in public order maintenance, social contrel and law enforcement
must be examined. In this context the words of a recent govern-
ment Task Force Report on Policing in Ontario perhaps bear
repeating: “(N)o prescription for policing in modern Ontario”,
wrote the Task Force, “is fully comprehensive unless private
security personnel and private quasi-police are covered.” Further-
more, they concluded that “a full and comprehensive review of
private security services in the province is a matter of urgency.”*

Private Security as an Alternative
to the Public Police

Structural changes within society such as we have described
above are not the sole explanation for the modern development
and growth of private security. For there are other important
factors which influence the choice of private security as an
alternative to the public police as the instrument for protection
and social control. These other factors are equally important to an
understanding of the developing private security role and the
exercise of private security powers, and will be briefly sum-
marized here.



The first of these factors which must be mentioned is the
current trend towards public fiscal restraint, and its impact on the
public police. This trend has resulted in what the Ontario Task
Force on Policing has characterized as “‘a very real potential crisis
in financing municipal policing services.””? There is no evidence,
however, of any decrease in the demand for policing services, and
under these circumstances it seems inevitable that increasing resort
will be made to private security to fill these needs. As Shearing and
Stenning have noted:

“If the potice cannot provide these services, then corporations and other
organizations are likely to provide them for themselves, as the phenomenal
growth of private security testifies. This has occurred, and will continue to do
so, whether or not it receives official sanction,™??

Associated with this trend towards fiscal restraint in public
police funding, and of great importance to an understanding of the
development of private security, has been a growing disillusion-
ment with the public police - and indeed with the entire criminal
justice system — as an effective mechanism of crime prevention
and social control. Nowhere is this concern more evident than in
the Law Reform Commission of Canada’s own attempts in recent
years to search for and develop more credible alternatives to our
existing criminal justice responses to social problems.* Within
private security, and among those who hire private security rather
than looking to the public police for protection, such disillusion-
ment with the public criminal justice system may fairly be said to
be endemic, although by no means universally subscribed to. It has
led, however, to some remarkable innovations in an attempt to
develop ways of dealing with what are generally considered to be
criminal behaviours, which will be more credible to the “victim”,
and less disruptive of the social environment in which such
behaviours occur.

The Move Toward Preventative Policing

This shift away from more traditional criminal justice ap-
proaches can best be summed up as a conscious move toward
preventative rather than curative policing. As we shall note in later
parts of this study, private security not only vigorously espouses a
preventative philosophy, but expresses this philosophy in practice.
An appreciation of this philosophical orientation of private secur-
ity is essential to an understanding of the excrcise by private
security of the more traditional law enforcement powers such as
those of search and seizure.
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Preventative policing is, of course, not the monopoly of private
security, and it must be acknowledged that the philosophy of
“prevention rather than apprehension™ increasingly pervades the
policies and strategies of public law enforcement agencies. As
Shearing and Stenning have pointed out, however, private security
has two important advantages over the public police in this
respect:

“The preventative approach to security, epitomized in this example, appears
to be more accessible to private security, than it is to the public police, for
two different but mutually reinforcing reasons. On the one hand, private
security’s unique access to private places and their ultimate relationship to
the persons who control activities in these spaces, places them in a much
better position to prevent crime than their public counterparts who must, by
definition, remain outsiders looking in. On the other hand, private sccurity,
unlike the police, are not part of a system of social control dominated by
principles of justice, retribution, deterrence and the like. They are, in
contrast, relatively unhampered by these traditional concepts, and so are in a
far better positicn to utilize a wider range of options than the public police in
preventing crime, The very fact that private security prefers to talk of ‘*loss
prevention” rather than “crime prevention™ is itself a testimony to their
ability to move outside the traditional justice framework.”*

Freedman and Stenning have pointed out one further considera-
tion to be borne in mind in this connection. They note that
preventative policing tends to rely more heavily on technological
aids (such as alarm systems, electronic anti-theft tagging systems,
closed circuit television systems, computerized stock control and
auditing systems, etc.} to be effective. They add;

“It is arguable that the exigencies of a privately-controlled capitalist
economy demand that the provision of such equipment and insurance
services must emanate primarily from private industry. The public sector
may be prepared to take responsibility for the financial security of indivi-
duals, and to provide a police service which offers them some protection. But
given technological advances in the security field, the increasing require-
ments for insurance coverage, and a growing paranoia (for which both the
public pelice and the private security industry bear some responsibility)
about crime and violence, without nationalisation of insurance and manu-
facturing companies, additional demands for security can only be met from
within the private sector, and the private security industry will inevitably
continuite to expand.’’?®

Public and Private Places

The reference, in the quote from Shearing and Stenning,
above, to private security’s “‘unique access to private places’ leads
us conveniently to a consideration of a key issue in understanding



the role of private security — namely, the social and legal
definitions of places as “public” or “private”. Inextricably bound
up with these definitions are our legal institutions of private
ownership and possession {occupancy), and privacy.

The significance of these concepts to private security lies in the
fact that, historically, the notion of “private place” has evolved
out of the recognition of private ownership of places. More
important, however, is the fact that police and law enforcement
powers, because they developed originally from the peace-keeping
powers of ordinary citizens, have also evolved closely constrained
by the legal recognition of the rights of private ownership. The
legal concept through which this evolution was accomplished was
the concept of “the peace”. Essentially, the “King’s Peace”
extended to the King’s highway and other common lands not the
subject of private ownership. In places which were the subject of
private ownership, it was originally not the King's Peace which
prevailed, but the “private peace™ of the owner/occupier.?’ These
concepts, which lie at the very foundations of our modern-day
distinctions between public criminal law and private civil law, were
elevated by the courts to a status of virtual sanctity. They are
reflected in the now famous dictum of the judpes in Semayne's
Case in England, to the effect that:

“The house of everyone is to him as his castle and fortress, as well for his
defence against injury and violence, as for his repose,”??

Three centuries later, in 1904, they were expressed equally force-
fully by Weaver, J. in the oft-quoted United States case of McClurg
v. Brenton:*

“The right of the citizen to occupy and enjoy his home, however mean or
humble, free from arbitrary invasion and search, has for centuries been pro-
tected with the most solicitous care by every Couri in the Engtish speaking
world from Magna Charta down to the present, and is embodied in every bill
of rights defining the limits of governmental power in our own republic, The
mere fact that a man is an officer, whether of high or low degree, gives him
no more right than is possessed by an ordinary private citizen 1o break in on
the privacy of a home and subject its occupants to the indignity of a search
for the evidences of a crime, without a legal warrant procured for that
purpose. No amount of incriminating evidence whatever its source, will
supply the place of such a warrant.”°
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For a long time the two ‘‘peaces” were almost mutually
exclusive, the King’s peace (which gradually became known as the
public peace) being defined and enforced by public aunthorities,
with the assistance of the citizenry, and at the behest of the
Sovereign, and the private peace of property owners being defined
and enforced by private authorities (the property owners and their
agents). With the gradual breakdown of order which accompanied
the industrial revolution in England, and which stimulated the
establishment of the “new police’” (the forerunners of our modern
public police), the distinction between the public peace and the
private peace became blurred, but was never eradicated. In
modern times, the distinction is still to be found reflected in both
our civil and our criminal law. In our civil law, it is reflected in the
still largely unfettered rights of private property owners to control
their property and to control access to it by the general public. In
criminal law, it is reflected in the right of the private property
owner to bar even the public police from entering private property
except under very exceptional circumstances.’

The access of the public police to private places is thus still
carefully circumscribed by law, and under most circumstances
subject to the invitation of the owner/occupier. In addition,
barring actual obstruction of justice or complicity in criminal acts,
there is still no legally enforceable duty on citizens to report crimes
observed being committed on private property.*? Hence the great
importance, from the point of view of their role in law enforcement
and order maintenance, of the “unique access to private places”
which private security enjoy. On the one hand they are in a unique
position to observe and detect criminal activity on private prop-
erty. On the other hand, the rights of private property ownership,
which they enjoy by virtue of the fact that they act as agents of
the owner, leave them with a virtually unfettered discretion as to
whether they will invoke the criminal justice process in dealing
with such activity, or attempt to deal with it in some more private
fashion.

The crux of this issue, however, lies in the legal definitions of
private and public places, and the extent to which these definitions
remain tied to the legal concepts of private property ownership
and possession. As has been noted, the concepts of private and
public places were originally defined almost exclusively by the
concepts of private ownership and possession, ““private places”™
being places which were privately owned and where the private
peace prevailed, and "“‘public places™ being those which were not



privately owned, and where the King’s or public peace prevailed.
Even in the earliest days of the development of the common law,
however, it was recognized that there could not be an absolute
congruence between private ownership and private places. The
earliest exceptions to be established under the common law were
so-called *‘public houses™, inns, taverns, hostelries and other
places of rest which lay along the King’s highway.It was rec-
ognized very early on that if the King’s peace was to have any
meaning on the King’s highway, such places, even though privately
owned, must be placed within its protection. Indeed, the law
relating to inn-Keepers represents one of the very first applications
of public law in England to privately owned places.* Even though
privately owned, these places were recognized as “public places”,
thus beginning the gradual trend towards a divergence between
‘““private ownership” and “‘private places.”

Under our law today, there is no single legal definition of a
“public place”. Public places are defined as such by common law,
applicable in Canada, as well as by numerous statutes, both
Federal and Provincial. Under the Criminal Code, a “public place™
is defined as including® *““any place to which the public have access
as of right or by invitation, express or implied”.** By comparison,
“public place” is defined in the Saskatchewan Ligquor Act as
including “...in relation to a person who enters occupied land or an
occupied building without the consent of the occupant, the land or
building so entered”.** Whether or not a place is considered a
“public place” by the courts, therefore, would appear to depend
upon what issue is in dispute and what particular law (common
law or statute} governs the resolution of that issue.

It is only quite recently that the courts have had to confront the
issue as to which parts of mass private property are ‘‘public
places”, and which are not, and it seems likely that many more
cases will have to be heard before applicable principles are clearly
established. In a line of cases’” culminating in the important
decision of the Supreme Court of Canada in Harrison v. Carswell®,
the courts have considered the legal status of the common areas
(sidewalks, parking areas, etc.) of shopping plazas, and the
respective rights of tenants, plaza owners, tenants’ employees and
other members of the general public in these areas. All of these
cases appear to have been decided on the basis that such areas are
public places. The governing decision in Harrison v. Carswell is
particularly noteworthy, however, for the fact that a majority (5:2)
of the Supreme Court approved its earlier decision in R. v Peters®®
in which it held that the owner of a shopping plaza has a right to
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withdraw permission to be in such a place from any member of the
public at any time, and that anyone who refuses to leave under
these circumstances, whatever may be the reason for his being
asked to leave, commits a trespass. In supporting this conclusion,
the majority in Harrison v. Carsweil observed (per Dickson, J.):

“Anglo-Canadian jurisprudence has transitionally (sic) recognized, as a
fundamentual freedom, the right of the individual to the enjoyment of
property and the right not to be deprived thereof, or any interest therein,
save by the due process of law."”*

In the recent case of R. v. Spencer®', Berger, J., of the British
Columbia Supreme Court, had to consider the rights of tenants in
an apartment building with respect to members of the public using
the common hallways of such a building. During the course of his
judgment, Berger, J., observed that: ““No argument that the
common hallway was a public place can be advanced here.””* This
observation, however, may be regarded as obiter, since it was not
necessary to the decision in the case, which was concerned with
whether or not a tenant in the apartment building had a right to
eject such a person as a trespasser. The court held that a tenant has
no such right since he is not in “peaceable possession’ of the
common hallways, but merely has a right to use them himself as a
right appurtenant to his occupation. *Thus the removal of tres-
passers”, concluded Berger, J., *“is a matter for the landlord or the
police,™™?

In giving judgment in this case Berger, J. also referred by
analogy to the situation in a condominium apartment building,
noting that an owner of such an apartment is in joint legal
possession of the common hallways, and therefore would have a
right to eject a trespasser.

Berger, J.’s comment that such hallways could not be consid-
ered public places, however, appears to have been prompted by the
fact that the stated case upon which he was deciding indicated that
the person who had been ejected was “a trespasser” and had no
right to be there. The cases which have considered the meaning of
“public place’**, however, suggest that this cannot be considered
an adequate test of whether a place is a “public place” or not. Of
particular relevance in this connection is the decision of Mabher,
D.C.J., of the Saskatchewan District Court, in Tegstrom v. The
Queen, in which he noted that:
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“To constitute a “public place” does not, in my view, require that all
segments of the public have a right of access thereta, The word “*public™ is
capable of being broken down into groups or divisions, some examples of
which immediately come to mind, being the “buying public”, the “*book-
reading public”, the “travelling public” and, without attempting 1o be
facetious, the “drinking public”. Many groups that can be identified by
habits or pursuits, or other things that distinguish them, are often described
as “public”. the only qualifications appearing to be that the number
constituting the group is substantial and thar all possessing the same common
interests are included, Tt follows that a segment of the public interested in
partaking of alcoholic beverages may logically be described as “public”, even
though certain portions of the public at large may be excluded either by
choice or otherwise.”** (emphasis added}

Perhaps on this reasoning we could conclude that the common
areas of apartment buildings and condominium complexes are to
be considered “public places™, on the grounds tbat they are
regularly frequented by the “visiting public”, some of whom are
there by express invitation, but many of whom (including trades-
people of various kinds) are there by implied invitation. At any
rate, Harrison v. Carswell** seems to make it clear that if such an
invitation, whether it be an express invitation or an implied
invitation, is withdrawn by the owner or someone lawfully in
peaceable possession of the place, anyone who declines to leave on
request will become a trespasser subject to forcible ejection,
whether the place is a public place or not. Thus the right of the
owner to control his property, and access to it, appears to be
recognized by our law as paramount.

The importance of all of this to a consideration of private
security powers lies in the fact that, unlike the public police, who
derive their powers independently from statute and commeon law,
private security for the most part derive their powers from the
rights of the private owners of the property which they are
protecting. Thus, the public policeman must nowadays look to
statutes or the common law prescribing police powers for his
authority to search someone. The private sccurity guard, on the
other hand, is likely to seek his authority to search someone not
only from the Criminal Code or other law prescribing law enforce-
ment powers, but also from the panoply of legal rights of the
private property owner (whose agent he is) to control the property
and access to it. Because such powers have evolved out of concepts
of private ownership, rather than out of our notions of private or
public places, however, his right to exercise such powers appears to
be legally unaffected by whether or not the private property he is
guarding is a public place or a private place.
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So long as private places roughly coincided with private
ownership, and public places roughly coincided with public owner-
ship, and so long as the “policing” of private places was primarily
the responsibility of private persons, and the policing of public
places was primarily the responsibility of public police authorities,
the definition of powers and authority, such as the power to
search, by reference to the ownership of the property on which
they were to be exercised posed few problems. As we have noted
above, however, this situation no longer pertains, and in fact with
the increasing tendency towards the development of “‘mass private
property”, the divergence between “private property” and “‘pri-
vate places”™ would appear to be widening at a significant rate in
our society. It seems likely that more and more of these areas of
“mass private property’” will come to be recognized by the courts
and the law as “‘public places”. Yet as we have noted, primary
responsibility for “policing” them is rarely borne or accepted by
the public police, but falls instead to private security. Thus, more
and more public places are located on private property, and are
under the effective control of persons who are exercising not only
public law enforcement powers but also powers derived from the
rights of private property ownership.

This continuing trend raises the important question of whether
a person’s right to privacy, freedom from arrest, search, etc.,
should continue to be defined primarily according to whether the
place he is in is privately owned or not. Given that more and more
areas of private property are being recognized as “public places™,
should we perhaps consider the possibility that a person’s rights
should no longer be defined by whether he is on private or public
property, but by whether he is in a private or a public place?

Such a possibility presents quite a challenge to some of our
more fundamental notions of the constitutional division of legisla-
tive powers between the Federal Parliament and the Provincial

. Legislatures, and with our traditional attempts to maintain rigid
divisions between civil and criminal law.*” Such problems are by
no means new to Canadian legal scholars, however. Modern
concepts of diversion, the incorporation of restitution and com-
pensation into the criminal process, etc., pose cimilar problems
which, in some cases, have even been successfully grappled with by
the courts without apparently undue difficulty.*® They are
problems, however, which, as we shall attempt to illustrate in the
remainder of this study, are placed squarely before us by the
modern development of private security and by the approach it
takes to the exercise of law enforcement powers such as search.
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Control of Property as a Basis for *'Policing”
and Social Control

One final comment on the matter of the appropriateness of
property ownership as the basis for the definition of the scope of
law enforcement powers must be made at this point. A study of the
law’s evolution makes it quite clear that one of the guiding
concerns in the development of laws prescribing police powers in
the common law world has been the concern to protect the
individual from undue interference by the state and by other
individuals. Through this concern, our notions of personal free-
dom and privacy have been established. As we have noted, a
cornerstone in defining the limits of personal freedom and privacy
has been the recognition of rights of property ownership.

It can be said that a citizen’s rights to personal freedom and
privacy have been recognized as being greatest when he is within
the confines of his own privately-owned home. As he moves out
into publicly-owned public places, his rights to freedom and
privacy are commensurately reduced, being subject to all manner
of laws (including police powers) designed to protect the public
access to, and integrity of, such public places. His privacy and
freedom become curtailed still further — or rather, are liable to
become curtailed still further — as he moves onto the privately-
owned property of others. For in doing so, he must submit himself
to the possible exercise of the powers of that other property owner
to control the property, and to control access to it.

In developing this legal regime, the courts have concentrated
on the importance of individual*® freedom, and have drawn from
this the conclusion that it is best protected by ensuring the
individual’s right to control what goes on, on his own private
property. In an era in which most property was individually
owned, or owned by small family groupings (the single family
dwelling, the small family business, etc.), such a legal regime would
seem natural and perfectly justifiable. While important exceptions
to it have always been recognized (e.g., the homeowner is not
allowed to obstruct public justice in exercising his rights to
privacy)*?, these are noteworthy precisely because they are excep-
tions to the general principles.

The development of large corporate ownership, and in parti-

cular the modern developments of corporately-owned mass private
property, however, have raised serious questions as to the appro-

23



priateness of applying to such ownership a legal regime which has
histortcally been so clesely aligned to small individual free-
holdings. As Flavel has pointed out, the simple analogy between
individual property ownership and corporate property ownership
is open to question. Criticizing the law’s tendency to treat indivi-
dual and corporate ownership on equal terms, Flavel notes;

“An important element in this approach is the realisation that there are
significant differences between the ownership, control and security of
personalised property, and of industrial and commercial property. The legal
institution of property creates an impression of similarity but does not reflect
the social and economic reality. The ownership and control of property in
industry and commerce involves more than the right to control physical
assets. It also extends to the control of people, as workers. Security in this
situation is therefore particularly important. In immediate terms, security of
persontal property merely ensures continued enjoyment of property objects.
But in industry and commerce the function of security in maintaining
owner/management control of physical assets constitutes one element in the
process through which the power relationships between groups in the work
situation are preserved.”™!

The fact that more and more areas of privately-owned proper-
ty are, through the development of mass private property, be-
coming public places, merely exacerbates this issue, and provokes
the question as to whether we can continue adequately to protect
individual rights by legally treating corporate ownership of mass
private property as if it is socially no different from individual
ownership of one’s own home or small business. Because, as we
shall note, private security powers are based precisely on this legal
analogy, this is a question which should be at the forefront of any
serious examination of them.

Serious consideration of this issue was given by the minority
(Laskin, C.J.C. and Spence, J.) in the case of Harrison v. Carswell.
Indeed, it may well be that in time the case will become famous
because of the innovative judicial thinking of the minority, rather
than -because of the more traditional judicial thinking of the

‘majority. The minority judgment, delivered by Laskin, C.J.C,, is
a gem of judicial creativity which deserves to be read in its entirety.
Some passages from it, however, will serve to illustrate its general
tenor. Summarizing what he saw as the principal issue in the case,
Laskin, C.J.C., observed:

“An ancient legal concept, trespass, is urged here in all its pristine force by a
shopping centre owner in respect of areas of the shopping centre which have
been opened by him 1o public use, and neccessarily so because of the
commercial character of the enterprise based on tenancies by operators of a
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variety of businesses. To say in such circumstances that the shopping centre
owner may, at his whim, order any member of the public out of the shopping
centre on penalty or liability for trespass if he refuses to leave, does not make
sense if there is no proper reason in that member’s conduct or activity to
justify the order to leave.”*?

then went on to note that:

“The considerations which underlie the protection of private residences
cannot apply to the same degree to a shopping centre in respect of its parking
areas, roads and sidewalks. Those amenities are closer in character to
public roads and sidewaiks than to a private dwelling. All that can be urged
from a thecretical point of view to assimilate them to private dwellings is to
urge that if property is privately owned, no matter the use to which it is put,
trespass is as appropriate in the one case as in the other and it does not
matter that possession, the invasion of which is basic to trespass, is
recognizable in the one case but not in the other. There is here, on this
assimilation, a legal injury albeit no actual injury. This is a use of theory
which does not square with economic or social fact under the circumstances
of the present case.

What does a shopping centre owner protect, for what invaded interest of his
does he seek vindicaticn in ousting members of the public from sidewalks or
roadways and parking areas in the shopping centre? There is no challenge to
his title and none to his possession nor to his privacy when members of the
public use those amenities. Should he be allowed to choose what members of
the public come into those areas when they have been epened to all without
discrimination? Human rights legislation would prevent him from discri-
minating con account of race, colour or creed or national origin, but counsel
for the appellant would have it thut members of the public can otherwise be
excluded or ordered to leave by mere whim, ¥

Laskin, C.J.C., then asked rhetorically: **Can the common law be
so devoid of reason as to tolerate this kind of whimsy where public
areas of a shopping centre are concerned?’* From here he began
to spell out a compromise position, in his attempt to reconcile the
public nature of such places with their private ownership.

“If it was necessary to categorize the legal situation which, in my view,
arises upon the opening of a shopping centre, with public areas of the kind I
have mentioned (at least where the opening is not accompanied by an
announced limitation an the classes of public entrants), I would say that the
members of the public are privileged visitors whose privilege is revocable
only upon misbehavicur (and I need not spell out here what this embraces)
or by reason of unlawful activity. Such a view reconciles both the interests of
the shopping centre owner and of the members of the public doing violence
to neither and recognizing the mutual or reciprocal commercial interests of
shopping centre owner, business tenants and members of the public upon
which the shopping centre is based.”**
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Summing up his views in the case, he said: “It seems to me that the
present case involves a search for an appropriate legal framework
for new social facts which show up the inaptness of an old doctrine
developed upon a completely different social foundation.”*® Final-
ly, he concluded:

*I would agree that it does not foliow that because unresiricted access is
given to members of the public to certain areas of the shopping centre during
business hours, those areas are available at all times during those hours and
in all circumstances to any kind of peaceful activity by members of the
public, regardless of the numbers of members of the public who are involved.
The Court will draw lines here as it does in other branches of the law as may
be appropriate in the light of the legal principle and particular facts.”’

We have quoted from Laskin, C.J.C.’s, dissent in this case at
considerable length because we believe it contains the seeds of an
innovative approach to dealing with conflicting rights which may
prove highly fruitful in coming to grips with the important issues
which are posed by the modern development of private security, its
role in law enforcement and order maintenance, and its exercise of
powers such as that of search and seizure. The majority of the
Supreme Court in Harrison v. Carswell rejected this approach,
principally on the ground that ““if A is to be given the right to enter
and remain on the land of B against the will of B, it would seem to
me that such a change must be made by the enacting institution,
the Legislature, which is representative of the people and designed
to manifest the political wiil, and not by this Court.”’** Fortunate-
ly, this concern with the limits of the judicial role is not one which
need unduly constrain a body such as the Law Reform Commis-
sion of Canada in coming to grips with the problems posed by the
modern development of private security.

Summary

In this Chapter we have attempted to summarize the principal
- characteristics of private security and its role, and some of their
more significant legal implications. We have done se in order to
provide the necessary context which we believe is indispensable to
a serious examination of the exercise of powers such as search and
seizure by private security personnel.

The size of the manned private security sector in Canada is
extremely large, equalling, if not surpassing, that of the public
police in this country. A considerable portion (probably at least
half) of it is not currently subject to any direct governmental
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regulation through licensing or other legislative controls. It main-
tains a pervasive presence in our society which touches almost
every aspect of our daily lives. As a result of the modern
development of “mass private property”, increasingly more public
places are coming to be “policed™ almost exclusively by manned
private security rather than by the public police. In some such
areas, manned private security represents a serious competitor
with the public police as the single most important instrument of
social control and law enforcement.

These developments are not a chance phenomenon, but find
their origins in deep-rooted social and economic trends which are
unlikely to be reversed within the foreseeable future in Canada.
They are also reinforced by fiscal restraints on public police
financing, widespread and growing disillusionment with the form-
al criminal justice system as an effective vehicle for crime control
and order maintenance, and a general trend towards a search for
alternative forms of policing which espouse a preventative rather
than a curative philosophy.

Private security personnel derive their authority and powers as
much, if not more, from the private rights of property ownership
of the property owners for whom they act as agents, as from the
general criminal law concerning law enforcement. In this respect
they are quite unlike the public police. Yet because of the changing
nature of our society, private security personnel are increasingly
finding themselves called upon to exercise these powers in public
rather than private places. This is because their powers are
historically derived from the institutions of private property
ownership, rather than being linked to our more modern concepts
of private and public places. Yet there is cause to question the
analogy which our law has tended to draw between individual
ownership and control of private property in the form of small
freeholdings, and corporate ownership of mass private property
. which comprehends substantial portions of property which are
public places but which are not regularly policed by the public
police.

The problems posed to the law by the modern development of
private security challenge some of our most fundamental legal and
constitutional concepts. Such problems are not entirely new,
however, either to legal scholars or to our courts. Similar problems
arise out of many other areas, such as diversion, restitution and
compensation, which have been the subject of study by the Law
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Reform Commission of Canada in its attempts to re-shape our
criminal law and criminal process. They are problems, most
importantly, which nc serious examination and review of the
exercise of private security powers can afford to ignore.
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CHAPTER 3

Private Security and the Constitutions

Under the constitution of Canada, the British North America
Act®®, legislative powers are distributed between the Federal
Parliament and the Provincial Legislatures by Sections 91 and 92.

Federal Jurisdiction

The Federal Parliament is empowered by Section 91 to legis-
late for the “Peace, Order and Good Government of Canada, in
relation to all Matters not coming within the Classes of Subjects by
this Act assigned exclusively to the Legislatures of the Provinces”
{by Section 92). For greater certainty, but notwithstanding the
generality of this grant of Federal legislative authority, Section 91
enumerates a list of classes of subjects over which the Federal
Parliament has exclusive legislative jurisdiction. These itemized
classes of subjects are deemed not to come within “‘the Class of
Matters of a local or private Nature comprised in the Enumeration
of the Classes of Subjects by this Act assigned exclusively to the
Legislatures of the Provinces.” Among these itemized heads of
Federal Parliamentary jurisdiction are three which might be
considered of some relevance to a consideration of private
security;

Item 1A:  The Public Debt and Property
Item 27: The Crimina! Law, except the Constitution

of Courts of Criminal Jurisdiction, but in-
cluding the Procedure in Criminal Matters.
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Item 29: Such Classes of Subjects as are expressly
excepted in the Enumeration of the Classes
of Subjects by this Act assigned exclusively to
the Legislatures of the Provinces.

Ttem 1A; The Public Debt and Property, is of some relevance
because the Federal Government is a major consumer of contract
manned security services, hired to assist in the protection of public
property. Shearing and Farnell report that in their study of
licensed manned contract security in Ontario, “the data indicate
that 26 per cent of respondents had contracts with the Federal
Government.”®! Of agencies located in Ottawa, almost 30 per cent
reported that more than 50 per cent of their business was with the
Federal Government, while two-thirds of these agencies reported
doing some business with the Federal Government. The Federal
Government, however, has never attempted to introduce legisla-
tion directly relating to private security, although it has adminis-
tratively adopted standards which must be met by contract
security firms seeking Federal Government contracts.®? The pos-
stbitity remains, however, that this head of Federal Parliamentary
Jurisdiction could justify some Federal legislation affecting private
security.

Under Item 27: Criminal law and procedure, the Federal
Partiament has, of course, enacted a substantial body of legisla-
tion, including criminal law enforcement powers and protections
under the Criminal Code, which directly affects private security.
Again, however, private security has never been explicitly recog-
nized as an identifiable entity of such legislation. Instead, it has
fallen within more general categorizations of the population as
“peace officers”, owners or persons in lawful possession of
property, and ‘“‘any one’’**, or ‘‘a private person’.** Whether or not
Parliament could constitutionally identify private security as a
separate constituency having different law enforcement powers
remains an open guestion, which will be discussed further below,

Item 29, which concerns express exceptions within Provincial
heads of legislative jurisdiction enumerated in Section 92 of the
Act, i3 of relevance principally because of the exceptions listed in
Item 10 of Section 92. This Item enumerates a head of Provincial
legislative jurisdiction with these express exceptions, as follows:
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*10. Local Works and Undertakings other than such as are of the following

Classes: -

{a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and
other Works and Undertakings connecting the Province with any
other or others of the Provinces or extending bevond the limits of
the Province:

(b} Lines of Steam Ships between the Province and any British or
Foreign Country:

{c) Such works as, although wholly situate within the Province, are
before or after their Execution declared by the Parliament of
Canada to be for the general Advantage of Canada or for the Ad-
vantage of Two or more of the Provinces.”

By virtue of these exceptions, the Federal Parliament has constitu-
tional authority to enact legislation affecting a variety of aspects of
private security. The “in-house™ security operations of a number
of private transportation and communications corporations (e.g.,
Canadian Pacific, Bell Canada) could presumably fall under
Federal legistative jurisdiction by virtue of the exception in Section
92, Ttem 10, paragraph (a). Indeed, it is by virtue of this head of
jurisdiction, for instance, that the Federal Railway Act®* has been
enacted, Section 400 of which permits the appointment of railway
security personnel (including the personnel of private corporations
such as Canadian Pacific) as railway constables with full “peace
officer” status.®® A number of industries have been declared to be
under Federal jurisdiction by virtue of the exception in Section 92,
Item 10, paragraph {c). An example of such an industry is the
uranium mining industry.®” The resuit of this would seem to be
that the in-house security forces of such mining companies fall
under the direct legislative jurisdiction of the Federal Parliament.
Indeed at one such mine which we visited during the course of
preparing this study, the entire in-house security force had been
certified as part of a collective bargaining unit under the Canada
Labour Code®®, rather than under the relevant Provincial labour
relations legislation.®

With respect to the overall authority granted to the Federal
Parliament by Section 91 of the B.N.A. Act, to legislate for the
“Peace, Order and Good Government of Canada”, Shearing and
Stenning have noted:

“...it would seem that such Federal legislative power couid only be invoked if
the existence of the private security industry, or its conduct, could be shown
to pose problems of national urgency, transcending Provincial interests.
While this, of course, is not an unthinkable scenario {particularly in the
context of the role of private security in, for instance, labour disputes), it
seems to us that such a situation, if it should arise, would be likely to be of a
temporary nature, which would not give rise to any permanent Federal
legislative competency in this area.”’®
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Apart from the possibility that private security could become a
subject of general legislative authority under the emergency aspect
of the “peace, order and good government” power, however, it
may also incidentally become the subject of legislation in relation
to other areas of general legislative authority which have been held
to fall within this head of Federal jurisdiction. An example of such
a general subject of federal legislation would be aeronautics, The
Federal Parliament has legislative authority over aeronautics by
virtue of its “‘peace, order and good government” power’!, and as a
result it may, in regulating acronautics, enact provisions which
incidentally regulate the activities of private security within the
field of aeronautics. The actual provisions which have been
enacted pursuant to this power are discussed further below.

Provincial Jurisdiction

Among the itemized heads of legislative jurisdiction reserved
exclusively to the Provincial legislatures by 5.92 of the B.N. 4. Act,
there are several items which could be seen as relevant to private
security:

Item 5: The Management... of the Public Lands be-
longing to the Province...

Item 9: Shop, Saloon, Tavern and Other Licenses in
order to the raising of a Revenue for Provin-
cial, Local, or Municipal Purposes.

Item 10: Local Works and Undertakings (other than
those which are excepted — see above).

Item 11:  The Incorporation of Companies with Pro-
vincial Objects.

Item 13: Property and Civil Rights in the Province.

Item 14: The Administration of Justice in the Province,
including the Constitution, etc. of Provincial
Courts, and inc¢luding Procedure in Civil
Matters in those Courts.

Item 16: Generally all Matters of a merely local or
private Nature in the Province.
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It is not intended here to examine each of these heads of
Provincial jurisdiction in detail to establish which aspects of
private security may be comprehended by them. It is sufficient to
point out that between them they provide for a wide array of
possible constitutional justifications for Provincial legislation in
relation to private security. As was noted in the previous chapter,
Provincial legislatures in nine out of ten Provinces have in fact
enacted legislation, in the form of licensing statutes, directly
relating to certain parts of the private contract security industry.
None of this legislation appears to have been challenged before
the courts as to its constitutionality,

Some further comment with respect to Item 14: The Adminis-
tration of Justice in the Province, is called for at this point,
however, in the light of the profile of private security which has
been drawn in the preceding chapter of this study. On the subject
of this item, Shearing and Stenning have observed:

“The astonishingly rapid development of the private security industry in
recent years, and its modern manifestations, however, raise the possibility
that it may be viewed not simply as an adjunct of business (or, in the case of
private investigators, perhaps as an adjunct of the legal profession), but also
as an adjunct to the administration of justice and, more particularly, to
public policing. The close relationships which have developed over the vears
between the private security industry and the public police lends credence to
this view of the industry, as does the similarity of functions, objectives, and
methods shared by these two institutions,” "

Constitutional Ambiguities

In considering possible areas of overlap between Federal and
Provincial legislative authority with respect to private security, an
important distinction must be made at the outset between the
authority to enact legislation affecting private security generally,
and the authority to enact legislation in relation to specific fields of
legislative competence, which may incidentally affect private se-
curity as it operates within that field of legislative competence,
Thus, while the Federal Government undoubtedly has power to
legislate provisions to regulate private security as it operates in the
aeronautics field (by virtue of its power to legislate in relation to
aeronautics generally}, this does not necessarily imply any autho-
rity to enact legislation affecting private security generally, as a
field of legislative competence in its own right. This important
distinction must be constantly borne in mind in the discussion
which follows, in which we examine constitutional ambiguities in
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relation to the power to enact legislation which generally affects
private security, as a possible field of legislative competence in its
own right,

As we have noted in the previous section on Federal jurisdic-
tion, the issue of the distribution of constitutional authority to
legislate in relation to criminal justice is an extremely thorny one
which currently remains very unsettled. It is an issue which has
come before the Supreme Court of Canada no less than four times
for consideration within the last two years”, yet it cannot be said
that clear definitive principles have been established. Only one of
these four cases, Artorney General of Quebec and Keable v. Attorney
General of Canada et al., has specifically concerned the power to
legislate in relation to policing and the establishment of police
forces, and how this power fits into the Federal jurisdiction over
“criminal law and procedure™ (S.91.27 of the B.N. 4. Act) on the
one hand, and the Provincial jurisdiction over “the administration
of justice in the Province™ (5.92.14) on the other. Neither Federal
nor Provincial legislation establishing police forces was specifically
challenged in this case, however, with the result that the nearest the
Supreme Court of Canada came to even discussing this important
issue, was Pigeon, J.’s observation (speaking for the majority of the
Court) to the effect that:

*Parliament’s authority for the establishment of this force (i.e., the R.C.M.P.)
and its management as part of the Government of Canada is unques-
tioned.”™

The issue, then, of how legislative responsibility for policing is
constitutionally divided between the Federal Parliament and the
Provincial legislatures, is one which remains very much a matter of
debate. Although the Supreme Court of Canada has on several
occasions made obiter dicta on the question™, it is one which has
never been presented squarely before the Court for consideration,
and consequently has never been the subject of a definitive ruling.
Yet if private security, because of its modern characteristics and
role, could truly be regarded as an adjunct to public policing and
law enforcement, clearly this is a question the answer to which may
be of great significance in determining which level of legislative
authority has the power to enact general legislation relating to
private security, and to what extent.

The principal constitutional problem in this area, of course,

lies in the fact that at the time the B.N.A4. Act was drafted, neither
the public police as we know them today, nor modern private
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security, existed in Canada. It is, then, a situation in which what is
needed (to borrow the words of Laskin, C.J.C., uttered in
another context) is “a search for an appropriate legal framework
for new social facts which show up the inaptness of an old doctrine
developed upon a completely different social foundation.”’s Bar-
ring constitutional reform touching this matter in the near future
(which does not appear to be particularly likely judging by current
constitutional debate}, it seems likely that any such “appropriate
legal framework” is going to have to be fashioned out of the
current, somewhat obscure, words of Sections 91 and 92 of the
B.NA. Act

Private Security and Law Enforcement Powers

The question of the constitutional distribution of general
legislative authority in relation to private security may be initially
analogized to that of the problem surrounding such authority in
relation to the public police, although in the final analysis it can be
seen to involve a good many more complications. Setting aside for
one moment Federal legislation establishing Federal police forces,
it can be seen that in relation to Municipal and Provincial police
forces, the current actual distribution of legislation appears to
involve a distinction between the institution (the police force itself)
and criminal law enforcement powers” (such as arrest, search,
etc.). Thus, the Provinces (through Police Acts, etc.) have enacted
legislation governing the establishment, maintenance, regulation
and control of the institution, while the Federal Parliament has
enacted legislation (through such statutes as the Criminal Code, etc.)
conferring criminal law enforcement powers on, amongst others,
various members of the institution (‘“‘peace officers”, *“‘public
officers™, etc.).

While, in the context of this limited example, this appears to be
a straightforward and practical solution to reconciling the Federal
criminal law power and the Provincial power in relation to the
administration of justice, its simplicity is in fact superficial. For it
leaves open the all-important question as to which legislative
authority has the power to decide which members of the institution
shall be recognized as entitled to exercise the prescribed powers;
i.e., in this context, which legislative authority has power to enact
as to who shall and who shall not be recognized, for instance, as
“peace officers” for the purposes of the Criminal Code provisions
granting “peace officers” certain criminal law enforcement powers
not granted to ordinary citizens. Is this authority to designate
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persons as “‘peace officers” for the purposes of enforcing criminal
law a matter which falls within the Federal Parliament’s authority
to legislate in relation to criminal law and procedure, or is it a
matter of substantive criminal law enforcement falling within the
Provincial legislature’s power to enact laws relating to the adminis-
tration of justice (including criminal justice)?

Even this relatively simple question is one to which our law
currently does not appear to give any clear answer. Indeed, a
substantially similar question — relating to the constitutional
legislative power to designate a person as a ‘“‘prosecutor’” for the
purposes of the Criminal Code — is currently being decided by the
Supreme Court of Canada in the case of R. v. Hauser™, and it can
be hoped that the Court’s decision, when it is handed down, will be
of some assistance in resolving the legal question with respect to
“peace officer” status,

It is noteworthy that the courts, up to now, seem to have
decided cases on the assumption that it is the Federal Parliament
which has the authority to designate who shall be recognized as a
‘“peace officer” for the purposes of the Criminal Code. This is
because the definition of “‘peace officer”, under Section 2 of the
Code, does not appear ever to have been challenged as to its
constitutionality, as for instance the definition of *“‘Attorney
General” and “prosecutor’ have in the Hauser case. There is no
particular reason to believe, however, that the one definition is any
less open to constitutional challenge than the other.

In reviewing the case law relating to the status of “peace
officer” under the Criminal Code, Freedman and Stenning sum-
marized their conclusions in five legal propositions, which are set
out below, following the relevant part of the Criminal Code
definition of “‘peace officer”, to be found in Section 2 of the Code:

“peace officer” includes

(c) a palice officer, police constable, bailiff, constable, or other person
employed for the preservation and maintenance of the public peace
or for the service or execution of civil process, . . .
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Freedman and Stenning summarize the law governing this status,
as follows:

“(1) There is a presumption that someone who acts as a peace officer, or who
testifies that he is a peace officer, is one. It is only a prima facie presumpticn,
however, which may be displaced by other evidence to the contrary: R v
Laramee (1972} 9 C.C.C. (2d.) 433, R. v. Seward (1964) 4 C.C.C. (2d.) 166,
R. v. Wallace, R. v. Hall, R. v. Leach (1959) 125 C.C.C. 72.

(2) A person may be found to be a peace olficer for the purposes of the Criminal
Code, even though the legislation under which he is appointed does not
specifically designate him as having the status or authority of a “peace
officer” or “‘constable”, if the actual powers vested in him by the statute are
sufficient to bring him within the definition of “peace officer” under 5.2 of
the Criminal Code: R. v. Renz (1973) 10 C.C.C. (2d.) 250,

(3) The fact that a person is designated, by the statute under which he is
appointed, as having the powers of a “peace officer” or *“‘constable”, does
not necessarily mean that he is a “peace officer” for the purposes of all the
sections of the Criminal Code which relate to “peace officers”™; the extent of
his powers, particularly, under the Code will depend upen the purposes for
which he was appointed and the extent of his responsibilities: R. v. Beaman
(1963) 2 C.C.C. 97, R. v. Laramee (1972) 9 C.C.C. (2d.) 433, Wright v. The
Queen (1973) 6 W.W.R. 687.

{(4) The definition of “peace officer” under 5.2 of the Criming! Code is an
exhaustive definition, and no-one who is not specifically included in that
definition is a peace officer for any purpoese under the Code: R. v. Laramer
(1972) 9 C.C.C. (2d.) 433.

*(5) The term “peace officer”, where it appears in sections other than 5.2 of
the Code, does not necessarily refer to all those pecople who are included
within the definition of “peace officer” under 5.2 of the Code; who is
included in any specific instance will be a matter 10 be determined by a
proper construction of the particular provision in question: R. v. Laramee
(1972) 9 C.C.C. (2d.} 433.7%

This case law seems to recognize implicitly that it is within the
competence of the Federal Parliament to enact legislation defining
who shall be recognized as *‘peace officers” for the purposes of the
exercise of criminal law enforcement powers under such Federal
statutes as the Criminal Code.® This Federal legislative authority
of designation would seem, thus, to be justified at least as a power
incidental to the Federal criminal law power, although the subject
may also be a matter falling within the Provincial authority to
legislate in relation to the administration of justice. The doctrine of
paramountcy establishes that in such cases, in which a Federal
ancillary legislative power co-exists with an exclusive Provincial
head of legislative competence over the same subject matter, any
Federal legislation which exists will “occupy the field” and prevail
over any conflicting Provincial legislation in the area. So long as
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Federal legislation continues to occupy the field, conflicting
Provincial legislation will remain inoperative, but not constitu-
tionally invalid. Should the Federal legislation be repealed, and the
field become open once again, then Provincial legislation may once
again become operative.#

Pursuing the analogy into the area of private security, it can be
seen that, currently, Federal legislation appears to have been
enacted on much the same constitutional basis. Thus, in the case of
arrest, for instance, the Criminal Code, in Section 449(2), gives
special powers of arrest to:

*(2) Any one who is
{a} the owner or a person in lawful possession of property, or
(b) a person authorized by the owner or by a person in lawful pos-
session of property.”

These categories, of course, especially those persons contemplated
in sub-paragraph (b), include most private security personnel.
Furthermore, as with the designation of “‘peace officers”, the Code
contains specific provisions designating what kinds of persons
shall be recognized as “property” owners and possessors for the
purposes of such sections as Section 449 (2), by specifying in
Section 2 a detailed definition of “property” for this purpose. And
this designation, which does not appear to have been challenged
constitutionally in the courts, is effected despite the fact that
“property and civil rights in the Province is clearly enumerated as
a head of exclusive Provincial legislative jurisdiction under Section
92.13 of the B.N.A. Act. It would thus seem that the designation of
who shall be recognized as “property” owners for the purposes of
the arrest power under Section 449 (2) of the Code must, as with
the designation of “peace officers”, be constitutionally justified as
a legislative power incidental to the Federal criminal law power,
although it may also be a matter falling under exclusive Provincial
legislative authority with respect to “property and civil rights”.

On this reasoning, there would seem to be no constitutional
bar to the enactment by the Federal Parliament, if it chose, of
legislation granting special law enforcement powers to private
security personnel as such, and defining “private security person-
nel” in such a way as to designate who shall be recognized as
falling within that category for the purposes of the exercise of such
powers. Such legislation would only interfere with, or detract from
the apparently well-recognized authority of Provincial leé?‘slatures
to enact general legislation directly relating to ppivate security, to
the extent that such provisions conflict with it, in which case such
provisions would be inoperative and the Federal legislation would
be paramount.
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One example of the exercise of Federal legislative power with
specific reference to private security does exist, and has apparently
not met with any constitutional challenge. This is Section 5.1 of the
Federal Aeronautics Act®, as enacted by an amendment to the Act
in 1973.% The new Section 5.1 provides for the establishment and
implementation of security measures at airports and on aircraft,
and specifically grants extensive powers of random personal search
to “‘security officers” for this purpose. Subsection 5.1 (9) provides
for the designation of who shall be recopnized as “‘security
officers” for the purposes of this Section, as follows:

*{9) The Minister may designate as security officers for the purposes of this
section any persons or classes of persons who, in his opinion, are qualified to
be so desighated.”

Furthermore, Subsection 5.1 (10) authorizes the making of regula-
tions which “may authorize the Minister to make orders or
directions with respect to such matters coming within this Section
as the regulations may proscribe”. Clearly this Section represents
the purported exercise of Federal legisiative authority to enact
provisions substantially affecting private security, and in parti-
cular to grant private security personnel significant powers of
random personal search not accorded to ordinary citizens, or even
to “peace officers”, by the Criminal Code. Such legislation is
clearly justified as being necessarily incidental to Federal legisla-
tive competence in relation to a specific field of activity (aeronau-
tics), rather than as an example of any Federal competence to
enact general legislation in relation to private security,

Civil and Criminal Law Distinctions and their
Limits

Determining the existence of a Federal competence to legislate
specific law enforcement powers for private security personnel,
however, is only a beginning. Assuming such legislative authority
exists, and given the reality of private security which has been
described in the previous chapter of this study, there remains the
question of how far Federal legislation could go in recognizing and
controlling the kinds of preventative policing methods which are
so commonly practised by private security personnel. As has been
noted in the previous chapter, and will be examined in more detail
later in this study, private security personnel, in exercising their
functions, rely as much, if not more, on the civil rights of the
owners of the property they are protecting as on any formally
recognized criminal law enforcement powers which they currently
enjoy. Search procedures provide an instructive example of this.
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Qur criminal law does not currently grant to anyone, even
peace officers, the power to conduct random personal searches or
searches of personal property as a crime prevention technique.
Yet, as we shall illustrate in subsequent chapters of this study,
such random scarches arc a technique ol preventative policing
commonly resorted to by private security personnel in protecting
the property they are assigned to guard. They accomplish this by a
number of means, including the exercise, as agents of the property
owner, of the rights of the private property owner to control access
to and exit from the property. Obviously, the determination of
which legislative authority has authority to enact general legisla-
tion* to control and regulate this kind of preventative policing
activity will depend on whether it is viewed essentially as an
exercise of civil rights pertaining to property (in which case it
would seem to fall clearly within Provincial legislative jurisdic-
tion), or as an exercise of criminal law enforcement or crime
prevention powers (in which case it might be constitutionally
justified as falling within Federal legislative competence).

To maintain that because such rights are entirely associated
with private property ownership, they must always be regarded as
falling within Provincial jurisdiction, is clearly not an adequate
resolution of this question because those aspects of property and
civil rights which fall under the heads of Federal legislative power
enumerated in Section 91 of the B.N.A. Act are withdrawn from
Provincial competence. This is illustrated by the fact that already,
under the Criminal Code, special criminal law powers have been
accorded to private property owners by Federal legislation (e.g.,
by Section 449 (2)), apparently without constitutional challenge.
Such an approach to the distribution of constitutional legislative
authority, which posits a rigid distinction and exclusivity between
civil and criminal matters, is one, furthermore, which has not
found universal favour with the courts in recent years. Rather, the
courts appear to have attempted to develop a more flexible
approach which recognizes the changing social conditions not only
of criminal behaviour, but also of its control.

A recent illustration of this kind of flexibility in interpreting
the scope of Sections 91 and 92 of the B.N.4. Act with respect to
crime and its control, can be found in the majority judgment of
the Supreme Court of Canada in the important case of R. v.
Zelensky et al.* The case is one which is of very considerable
significance to an examination of private security powers, because
it deals with the constitutionality of restitution and compensation
provisions of the Criminal Code. Specifically, the question before
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the court was whether the enactment of Section 653 of the Code,
authorising the making of compensation orders by criminal courts
as part of the sentencing process, which can be enforced as if they
were civil judgments in provincial superior courts, was a valid
exercise of Federal legislative authority, or an invalid intrusion on
Provincial legislative authority over “property and civil rights™. In
upholding the Section as a valid exercise of the Federal criminal
law power, Laskin, C.J.C., delivering the opinion of the majority of
the full court (6:3), had this to say about the approach which
should be taken by the courts in interpreting such constitutional
powers:

“We have long abandoned the notion expressed in the judgment of the
Privy Council in Re Bd af Commerce Act, 1919 (1922 1 A.C. 191, (1922) 1
W.W.R. 20 at 25, 60 D.L.R. 513, that there is some fixed “domain of
criminal jurisprudence”. The Privy Council itself had a different view in
A.G. Ont. v. Hamilton Street Ry., (1903) A.C. 524 at 529, 2 O.W.R. 672, 7
C.C.C. 326, where it noted that it was **the criminal law in its widest sense”
that fell within exclusive federal competence. If that was true of the
substantive criminal law, it was equally true of “procedure in criminal
matters”, which is likewise confided exclusively to Parliament. Indeed, Duff
C.J.C. said in Prov. Sec. of P.E.I v. KEgan (1941) 8.C.R. 396 at 401, 76 C.C.C.
227 (1941) 3 D.L.R. 305, that “'the subject of criminal law entrusted to the
Parliament of Canada is necessarily an expanding field by reason of the
authority of the Parliament to create crimes, impose punishment for such
crimes, and to deal with criminal procedure.”™ We cannot, therefore,
approach the validity of s. 653 as if the fields of criminal law and criminal
procedure and the models of sentencing have been frozen as of some
particular time. New appreciations thrown up by new social conditions, or
re-assessments of old appreciations which new or altered social conditions
induce, make it appropriate for this court to re-examine courses of decision
on the scope of legislative power when fresh issues are presented to it, always
remembering, of course, that is entrusied with a very delicate role in
maintaining the integrity of the constitutional limits imposed by the B N. 4.
Act.™®

The modern development of private security, its increasing
virtual monopoly of policing and order maintenance in more and
more public places, and its resort to many non-traditional policing
methods, can all be viewed as “new social conditions™ which might
justify a re-examination of the scope and limits of criminal law and
procedure as it applies to these phenomena.

Summary
It would appear that, as with public policing, constitutional

legislative jurisdiction over private security ts divided between
Parliament and the Provincial legislatures. Since the provisions of
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the British North America Act establishing these jurisdictions were
enacted well before the modern phenomenon of private security
existed, however, there is little certainty as to exactly how the
courts will interpret those provisions to apply to private security
today. A review of the provisions shows that there arc at least three
specific heads of Federal legislative competence under which
legislation affecting private security might be validly enacted, as
well as the authority of the residual ‘“‘peace, order and good
government” power.

Legislation directly regulating private security has generally
been considered to fall within the exclusive jurisdiction of the
Provinces, although this assumption has never been challenged in
the courts. There is a wide array of possible constitutional justifica-
tions for such legislation, particularly in the absence of any
comparable competing Federal legislation,

Of particular concern, in the light of the modern realities of
private security, is the approach which will be taken by the courts
in reconciling the Federal criminal law power with the Provincial
authority to legislate in relation to the administration of justice,
and how this might be applied to private security. A study of
analogous case law in relation to the law enforcement powers of
“peace officers” and “property’” owners suggests that there may be
a strong constitutional justification for legistation which not only
defines specific private security powers, but also designates who
shall be recognized as falling within the category of private security
persennel for the purposes of exercising such powers. The forth-
coming decision of the Supreme Court of Canada in the case of R.
v. Hauser®, may lead to some re-assessment of this question. There
does, however, appear to be one instance of such Federal legisla-
tion, defining specific private security search powers, with Minis-
terial authority to designate persons as having the authority to
exercise such powers, already in existence in Section 5.1 of the
Federal Aeronautics Act.®® This one example, however, can be
justified as legislation necessarily incidental to the exercise of
Federal legislative authority in relation to the field of aeronautics,
and does not imply any Federal authority to enact legislation in
relation to private security generally,

More challenging is the problem of how far the criminal law
power can be interpreted to comprehend many of the non-
traditional preventative policing methods commonly resorted to
by private security, and which hitherto have been thought of as
falling exclusively within Provincial legislative competence. The
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modern reality of private security, because it has been and still is so
closely associated with private property, challenges some of our
fundamental notions about the divisions between civil and crimi-
nal law. The courts, however, and particularly the Supreme Court
of Canada, have demonstrated a willingness to take a flexible
approach to such issues in the light of such changing social
conditions, which call old interpretations into question.
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CHAPTER 4

The Law Governing Private Security
Search and Seizure

There is no identifiable body of law governing the powers of
search and seizure of private security personnel as such. This is
because, with one possible exception noted in the previous chap-
ter®, such personnel are nowhere recognized by our law as having
specific powers which are different from those of other persons.
This absence of explicit legal recognition of the modern phenom-
enon of private security means that the law governing search and
seizure by private security must be discovered through an analysis
of the general law governing this topic, which applies to all persons
regardless of their occupational training or environment,

The Legal Starus of Private Security Personnel

A critical starting point in describing the search powers of
private security personnel, is an examination of the legal status of
such personnel. This is because the general law relating to search
involves important distinctions based upon the legal status of the
person who may wish to exercise search powers. Specifically, three
different status categories can be identified which are of relevance
to search powers: (1) persons who are “peace officers™; (2) persons
who are owners of “‘property” or in lawful possession of it, and
their authorized agents; and (3} “any one”, or “private persons”.
Private security personnel may be found in each of these cate-
gories.
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(1) “Peace Officers”

An unknown, but not insignificant, number of private security
personnel hold *“peace officer” status in one form or another, Such
status may be acquired by private security personnel in a number
of different ways. The most common form of peace officer status
held by such personnel is that of “special constable”, which is
normally acquired through appointment as such under Provincial
police statutes. For instance, Section 67 of the Ontario Police Act®
provides that *‘a county court judge, a district court judge or a
provincial judge may, by written authority, appoint any person to
act as special constable for such period, area and purpose as he
considers expedient”. The Section also gives similar appointment
powers to the Commissioner of the Ontario Provincial Police. Al
such appointments are subject to the approval of the Ontario
Police Commission. The appointing authority also has power to
“suspend or terminate the service of such constable”, and is
required to notify the Commission of such action. Special con-
stables, on appointment, are required to take an oath similar to the
oath of office sworn by regular constables under the Act.

The police statutes of nine out of the ten Provinces® contain
similar provisions permitting such special constable appointments.
The inadequate maintenance of records of special constable
appointments, however, makes it impossible to discover how many
persons hold special constable appointments in Canada, for what
areas, and for what purposes, and how many of these are private
security personnel. The great majority of persons in the private
security field, however, do not have special constable status. In a
recently completed study of the contract guard and investigative
industry in Ontario, Shearing and Farnell found that in their sam-
ple, which included several hundred employees, only two per cent of
guards and two per cent of investigators had special constable
status.® In a similar study of the in-house sector of private
security in Ontario, Jeffries observed twenty-one security forces
from different companies and institutions (including manufac-
turing companies, retail outlets, hotels, hospitals, oil companies).
She found that out of those twenty-one forces, only two currently
included persons with peace officer status by virtue of special
constable appointments. Another four had in the past had such
persons on their staff, but had voluntarily given up special
constable appointments and no longer had officers on their forces
with this authority ™
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Freedman and Stenning have noted that special constable
appointments have certain characteristics which make them par-
ticularly adaptable to private security needs:

“The essential features of those appointments in many jurisdictions are
theoretically that special constables are appointed (1) for a specific purpose,
(2) for a specific area, and {3) for a specific pericd of time, and it is these
three essential elements of the appointment which have made special
constable status so adaptable and relatively accessible to private security
needs,

In reality, however, the versatility of special constable appointments is
enormous, and in many cases their “specific” characteristics (as to purpose,
place and time) are rather more theoretical than real.”®

The “specifics” of a special constable appointment may vary from
the power to enforce parking by-laws on property being guarded
by the holder of the appointment, while he is assigned to guard
that property, to powers which are almost equal to those of a
public policeman and which may be exercised throughout the
Province in which the person is appointed. In some instances,
almost an entire in-house security force will consist of persons with
special constable status.® Also, special constable status will some-
times be granted to security personnel to augment more limited
peace officer powers derived from other sources. This is normally
only the case with public security employees®, although examples
are to be found of such powers being granted to security employees
of private corporations.®

As will be apparent from the foregoing description, special
constable status is the subject of little theoretical knowledge in
Canada, and still less empirical knowledge.” Its prevalence within
private security is almost certainly quite small, but will not be
more precisely known until further research into this phenomenon,
and better controls over special constable appointments, have been
implemented.

Private security personnel may also derive *“peace officer”
status from other sources of statutory authority. A comprehensive
inventory of such statutory provisions which permit the confer-
ment of more or less limited peace officer status on various persons,
who may or may not include private security personnel, would
necessitate a complete review of Federal and Provincial statutes
and municipal by-laws throughout Canada, which is beyond the
purview of this study. Some examples, however, will serve to
illustrate the extent and variety of such provisions.
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An example of a Federal statute which provides for the
appointment of “peace officers” who may also be private security
personnel, is the Federal Railway Act.** Section 400 of this Act
provides that:

*400. (1) A superior or county judge. two justices of the peace, or a
stipendiary or police magistrate, in any part of Canada, a clerk of the peace,
clerk of the Crown or judge of the sessions of the peace in the Province of
Quebec, within whose jurisdiction the railway runs, may, on the application
of the company, appoint any persons who are British subjects to act as
constables on and along such railway.”

Section 401 provides for the jurisdiction and powers of such
constables as follows:

“401. {1} Every constable so appointed, who has taken such cath or made
such declaration, may act as a constable for the preservation of the peace,
and for the security of persons and property against unlawful acts

{a}on such railway, and on any of the works belonging thereto;
(b)on and about any trains, reads, wharfs, quays, landing places, ware-
houses, lands and premises belonging to such company, whether the same
ate in the county, city, town, parish, district or other local jurisdiction
within which he was appeinted or in any other place through which such
railway passes, or in which the same terminates, or through or to which
any railway passes which is worked or leased by such company; and
{(c)in all places not more than a quarter of a mile distant from such rail-
way.

(2) Every such constable has all such powers, protection and privitege for the
apprehending of offenders, as well by night as by day, and for doing all
things for the prevention, discovery and prosecution of offences, and for
keeping the peace, as any constable duly appointed has within his constable-
wick.™

Persons may be, and are, appointed as constables under these
provisions even though they are not public emplovees and are
employed full-time in security positions by private corporations.
Furthermore, the broad terminology used in paragraph (8) of
-subsection 401(1), including the phrase “and premises belonging
to such company”, appears to have been interpreted to mean that
railway constables may also exercise their authority on company
premises which have only a tenuous connection with the com-
pany’s railway operations. Thus, one railway company employs
some of its railway constables as security officers in its substantial
chain of large hotels. Whether such an interpretation of these
provisions would withstand legal challenge, however, remains a
matter of some doubt, especially in the light of the wording of
Section 400(1) of the Act which specifies that such persons may be
appointed “‘to act as constables on and along such railway”.!"!
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Similar provisions to those in the Federal Railway Act are to be
found in the Railway Acts of British Columbia'?, Ontario!®,
Quebec'™ and Saskatchewan!, as well as in the Federal National
Harbours Board Act'®, under which harbour police may be
appointed. This last Act is unusually specific as to the legal status
and powers of constables appointed under it. Subsection 5(1) of
the Act provides that persons appointed as constables under the
Act shall be appointed

*“as a police constable for the enforcement of this Act and the by-laws and for
the enforcement of the laws of Canada or any province insofar as the
enforcement of such laws relates to the protection of property under the
administration of the Board or to the protection of persens present upon, or
property situated upon, premises under administration of the Board.””

The subsection concludes with the provision that:

“for that purpose every such police constable is deemed to be a peace officer
within the meaning of the Criminal Code and to possess jurisdiction as such
upen property under the administration of the Board and in any place not
more then twenty-five miles distant from property under the administration
of the Board.”

A variety of other statutes at the Provincial level allow for the
appointment of persons as ‘“‘constables” or “peace officers” for
specific purposes. In Ontario, the Public Works Protection Act'”
provides in Section 2, for the appointment of security guards for
the purpose of protecting public works in the Province. Subsection
2(2) of the Act provides that such guards have, “for the purposes
of this Act, the powers of a peace officer”.

Another example of such Provincial legislation may be found
in the Provincial Parks Act 't of Newfoundland, which provides for
the appointment of “officers” who have “and may exercise within
Provincial parks the powers and authority of a member of the
~ Constabulary Force of Newfoundland™.

Another important source of limited *‘peace officer” status for
private seccurity personnel is Provincial legislation permitting
municipalities to appoint by-law enforcement officers for the
enforcement of their by-laws. Section 68 of the Ontario Police
Act'”, for instance, provides that:

*68. The council of any municipality or the trustees of any police village may
appoeint one or more municipal law enforcement officers who shall be peace
officers for the purpose of enforcing the by-laws of the municipality or police
village.”
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As one might expect, the type of by-laws under which private
security personnel are most commonly appointed as by-law en-
forcement officers are parking and traffic by-laws.

The significance of all of these statutory provisions, from the
point of view of an examination of private security powers, is that
they do not specify that persons who may be appointed as “peace
officers”, etc. must be public employees. Indeed, as will be
apparent from some of the provisions cited above, in many cases
exactly the opposite intention is apparent. This means that they are
all potential sources of peace officer status for private security
personnel.

With the gradual evolution of more sophisticated regulatory
Provincial legislation dealing with private security personnel, has
come a concern as to the appropriateness of such persons holding
“peace officer” status at all. Initially, this concern found expres-
sion in some rather vague provisions in Provincial licensing
statutes, prohibiting any licensed guard or investigator from
holding “himself out in any manner as performing or providing
services or duties connected with the police.”’!'° A similar provision
in Ontario'!! was the subject of disagreement between the Pro-
vincial Registrar of Private Investigators and Security Guards and
the Chairman of the Metropolitan Toronto Police Commission in
1971. The Registrar issued a warning to licensees that the provision
in the Ontario statute meant that they could not issue parking
tickets, even though they may have special constable or by-law
enforcement appointments for this purpose. The Police Com-
mission Chairman, who had made the appointments specifically
for this purpose, understandably felt otherwise. The dispute was
apparently buried by the subsequently issued opinion of the
Ontario Attorney General to the effect that the provision was not
sufficiently clearly worded to support a prosecution of licensed
security guards, who were special constables, for ticketing activi-
- ties.!'"?

In Alberta, more specific prohibitory legislation was intro-
duced to limit the holding of peace officer status by licensed
private investigators and security guards, by an amendment to the
Province’s Private Investigators and Security Guards Act in 1973113
Section 19 of the Act now provides that:

*19, A person holding a licence under this Act shall not
{a) hold himself out in any manner as performing or providing services
or duties ordinarily performed or provided by police or,
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(b) at any time, whether by agreement with a municipality or munici-
pal police commission or otherwise, act as a member of the police
force or perform the duties of a peace officer, including a special
constable or by-law enforcement officer, unless
(i) such duties or services are restricted to the enforcement of

municipal by-laws pertaining to the parking of vehicles, and
(ii) he is acting as a security guard and possesses an appointment
as a by-law enforcement officer.”

The adoption of a substantially similar provision in Ontario is cur-
rently proposed in a Bill before the Provincial legislature to com-
pletely overhaul the Province’s Private Investigators and Security
Guards Act."* If enacted, however, this Bill will go further than
the Alberta provision, since the proposed new legislation will cover
in-house security personnel as well as contract security personnel
with respect to some of its provisions, including the one under
consideration here. It may well be, therefore, that in the future no
private security personnel in Ontario will be permitted to hold
peace officer status except under the limited conditions of an
appointment to enforce municipal parking by-laws. This would
presumably not affect those few private security personnel, such as
certain railway security personnel, who already fall under Federal
rather than Provincial jurisdiction. The exact implications of such
a provision, however, are not yet clear.

As we noted in the preceding chapter of this study, a further
complication surrounds the legal status of “peace officer’””, due to
the fact that each legislative authority appears to have legislated on
the assumption that it can designate who will be recognized as a
“peace officer” for the purposes of its own legislation. The fact
that a person is appointed as a “peace officer” under a Provincial
statute, therefore, does not guarantee, for instance, that the courts
will recognize him as a peace officer for the purposes of all of the
provisions of the Criminal Code which refer to “peace officer’: see
e.8., R. v. Beaman'®, R. v. Laramee''®, and Wright v. The Queen. '’
. This is because, in deciding whether or not to so recognize him, the
courts will be guided first by the definition of “peace officer” in
Section 2 of the Criminal Code, and only secondarily by the terms
of the statute under which he derives his appointment. Conversely,
a person whose appointment does not specifically indicate that he
is a “peace officer” may nevertheless be regarded as a ‘“‘peace
officer” for the purposes of Criminal Code provisions if the courts
feel that he is the kind of person contemplated by the Code’s
definition of “peace officer”: see e.g., R. v. Renz. ''® Finally, the fact
that a person is recognized as a ““peace officer” for the purpose of
one provision of the Criminal Code referring to “peace officers”,
does not necessarily mean that that person will be recognized as a
“peace officer” for the purposes of other provisions of the
Criminal Code referring to “peace officers’’: see R. v. Laramee.®
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The complexity of this law governing the status of *“‘peace
officer” must be of serious concern to those who wish to see the
allocation of law enforcement powers in our society clearly and
rationally legislated. This concern should be particularly acute
when it is considered that the law currently specifies no criteria as
to qualifications and training required of persons who are ap-
pointed as **peace officers’”. Reviewing the current law, Freedman
and Stenning concluded:

“We believe that serious efforts should be made to discover under what
circumstances peace officer status is accorded to private security personnel,
and to ensure that in the future the current confusions over the implications
of peace officer status are cleared up. A person who is appointed a peace
officer, for instance, should be fully aware of what his or her legal duties are
and, as exactly as possible, what his or her powers are. This is clearly not the
case under the current state of the law,”!?

Freedman and Stenning offered a number of suggestions as to how
the law in this area might be clarified and rationalized, and how
the practices of appointing persons as “peace officers” might be
improved. Their recommendations go well beyond the limited
scope of the present study. Nevertheless, they touch upon issues
which, as will be noted in later parts of this study, are of critical
importance to an assessment of private security powers, and for
this reason we have included them as an appendix to this study.!?!

(2) Owners of Property, Persons in Lawful Possession, and
their Authorized Agents

Numerous provisions of the law grant special powers to those
who own or are in lawful possession of property, and to those who
are acting as the authorized agents of such persons. This places
private security personnel who are assigned to protect property in
a special position in terms of the powers they may exercise on or in

‘ relation to that property. For in protecting the property of a client
or an employer who is an owner or a person in lawful possession of
the property, private security personnel will normally be regarded
as his authorized agents, sharing the same authority in relation to
the protection of the property as the owner or person in lawful
possession of it possesses.

The extent to which private security personnel do share the
owner’s authority tn relation to the property will, of course,
depend on the particular circumstances of the contractual relation-
ship (whether written, verbal or implied) between them. The fact
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that private security personnel derive such authority through
authorized agency, however, means that the owner may, if he
chooses, specifically limit this authority. He may, for instance,
stipulate that private security guards shall not exercise the powers
of arrest which they might otherwise have as a result of such
agency, but shall summon the police mstead. Such an instruction is
apparently not uncommon within the private security world.'*

Authority to conduct searches of other persons or their
property is a power which accrues to owners of property and their
agents as a result of other powers which they possess. Most
important among these is the power to control the property, and to
establish and enforce conditions of entry to and exit from it.
Although most of the law governing the rights of owners of
property to protect their property is to be found only in uncodified
common law (case law), a variety of statutory provisions exist,
both in Federal and Provincial statutes, which are of relevance.
Thus, Section 449 (2) of the Criminal Code grants specific powers
of arrest to owners, persons in lawful possession, and their
authorized agents, as follows:

449, (2} Any one who is
(a) the owner or a person in lawful possession of property, or
(b} a person authorized by the owner or by a person in lawful pos-
session of property,
may arrest without warrant a person whom he finds committing a criminal
offence on or in relation to that property.”

This provision of the Criminal Code, which is of great significance
to private security personnel, does not appear to have been the
subject of judicial interpretation in the courts as to its precise scope
and meaning. Section 2 of the Code defines “property” for the
purposes of the Code as “including’:

“{a)real and personal property of every description and deeds and instru-
ments relating 1o ar evidencing the title or right to property, or giving a right
to recover or receive money or goods,

(b} property originally in the possession or under the control of any person,
and any property into or for which it has been converted or exchanged and
anything acquired at any time by such conversion or exchange, and
{(c}any postal card, postage stamp or other stamp issued or prepared for
issue under the authority of the Parliament of Canada or of the legislature of
a province for the payment to the Crown or a corporate body of any fee, rate
or duty, whether or not it is the possession of the Crown or of any person;”

In considering Section 449 (2) of the Code, Freedman and Stenning
have commented:



*In particular, it appears uncertain as to whether the term “property” in this
Section includes all the kinds of property included in the definition of
“property” under 5.2 of the Code... More particularly we are not aware of
any court decision in which the question of whether the term *‘property” in
§.449(2) inciudes personal (moveable} property as well as real (fixed, i.e.,
land, buildings, etc.} property. We can only report that most of those whom
we interviewed on the subject appeared to assume that the arrest power
under 8.449(2} is only intended to be for offences on or in relation to real
property, and not perscnal property. While it seems clear that for an arrest to
be lawful under this Section the offender must either commit the offence on
the property {¢.g., shoplifting), or involve the property in his offence (e.g.,
throwing a brick through a window), there appear to be no restrictions on
where the arrest must be made."!??

Other provisions of the Criminal Code which grant special
powers to owners of property and their agents will be found in
Sections 38 to 42 of the Code. These provisions, which are
concerned with the defence of moveable property against theft or
other threats to possession, and the defence of real property
against trespass or other illegal occupation, are set out in full in
Appendix B to this study.'** Because they refer to persons in
“peaceable possession™ and to those “lawfully assisting™ them or
acting under their authority, they are potentially of considerable
significance to private security. These provisions purport to create
justifications for various acts performed in defence of property;
but their legal effect has been the subject of considerable case law.

There is ample authority for the proposition that such justifica-
tions protect persons in peaceable possession of property, and
those assisting them, etc., from criminal liability for acts which, if
done by persons not covered by the Sections, would constitute
criminal offences.'’® More debatable, however, is the question of
whether such provisions can confer comparable protection for civil
liability (e.g., in tort) for such acts. The principal reason for thinking
that they might not is the fact that if they did have this effect they
would amount to legislation in relation to “property and civil
rights” which, as was noted in the previous chapter, is a head of
legislative authority within the exclusive jurisdiction of the Pro-
vincial legislatures under Section 92.13 of the B.N.A. Act. On this
reasoning, the application of such provisions to effect immunity
from civil liability would be witra vires the Federal Parliament.

This issue has never been definitively resolved by the courts,
however, and there are numerous reported cases which the courts
appear to have decided on the assumption that provisions such as
those in Sections 38-42 of the Code do protect persons from civil as
well as criminal liability.'?® A possible constitutional rationale for
this would be that such provisions are necessarily incidental to
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effective criminal law enforcement powers and may therefore
legitimately be enacted under colour of the Federal criminal law
power, even though they do also incidentally affect property and
civil rights in the Provinces.

We shall return to a more specific consideration of the
application of provisions such as these to search procedures later
in this chapter. For the present, however, it is sufficient to note
that they only apply to persons with the particular status of
persons in peaceable possession of property, persons lawfully
assisting them, or persons acting under their authority.

Another important source of authority for property owners
and their agents is Provincial trespass legislation. Such legislation
has been enacted in five Provinces!?’, and in four of them a power
to arrest a trespasser without a warrant is conferred on the owners
of land, their servants or persons authorized by them. In British
Columbia, the owner, lessee, occupier or authorized person merely
has the right to demand the name and address of the trespasser.'™
A number of cases have held that these Trespass Acts apply to ali
kinds of private property, including those which are public places,
such as shopping malls, plazas, etc..?® This legislation is thus of
great importance to private security.

(3) “Any One”, “Private Persons”

Whatever other legal categories they may fall into, all private
security personnel of course are included within the more general
categories of “any one” and “private persons”, in terms of their
law enforcement powers, and rights to protect themselves. The
significance which attaches to the powers they derive as a result of
this general status, however, is that such powers cannot legally be
withdrawn by anyone. In this respect, these private security powers
are distinguishable from those they may have either as peace
officers or as agents of owners, etc. of property.

This is not to say that private security personnel cannot legally
agree to forego the exercise of their general citizen powers as a
condition of employment. Thus, a security guard may be hired on
an understanding that he will not exercise any of his powers of
arrest (i.e., even his general citizen powers) during the course of his
employment as a guard. Under these circumstances, what is tn
reality being withdrawn is his employer’s or his client’s respon-
sibility for any exercise of such powers, even if it occurs during his
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work. For where there has been a specific agreement not to
exercise such powers, any exercise of them will be regarded as an
act which is not within the scope of the guard’s employment, and
therefore one which does not attract the vicarious liability of the
employer or client. We shall return to this question of legal
responsibility for the exercise of powers after we have detailed the
powers themselves.

Legal Powers of Search and Seizure of Private
Security Personnel

In detailing search and seizure powers of private security
personnel, two important distinctions must be noted at the outset.
The most important of these is the distinction between searches of
the person (hereafter referred to as personal searches) and searches
of places and things (hereafter referred to as property searches).
Not surprisingly, our laws, and indeed as we shall note in the
following chapter, private security personnel themselves, take a
very different view of personal searches from their view of
property searches.

Secondly, a distinction must be made between searches by
persons and searches by various electronic or other mechanical
devices. We shall note that our laws relating to search were
developed long before the invention of such devices, with the result
that they remain almost completely silent with respect to searches
which do not involve physical acts of persons. This is not to say
that existing laws could not be adapted, or even simply interpreted,
to cover such searches; merely that, to date, no such adaptations or
interpretations appear to have been made, and our laws of search
still seem to be evolving solely with searches by persons in mind.

Obviously, our concepts of privacy and human dignity are
.brought into play in any consideration of search powers, as well as
our concepts of adequate law enforcement and protection of
persons and property. Search powers may, in fact, be viewed as
representing the interface between these two important areas of
human rights. At this point, however, there appears to have been
virtually no serious consideration of the extent to which the same
rules as have been developed to govern searches by the person
should also govern searches by electronic or other mechanical
devices. Yet the increasing tendency of private security to resort to
such technological aids as metal-detectors, electronic anti-theft
devices, etc., in developing what they see as effective search
procedures, makes this whole question one of growing importance.
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With these two basic considerations in mind, we may now
examire in turn each of the various sources of legal authority from
which private security search and seizure powers derive. These
may be classified under five broad headings, as follows:

I. Searches pursuant to secarch warrants.

2. Searches incidental to lawful arrests.

3. Searches without warrant pursuant to specific statutory
provisions.

4. Searches incidental to the exercise of property rights.

5. Searches pursuant to consent of the person being searched.

Each of these five sources of legal authority will be reviewed to
establish how it relates to private security authority.

(1) Searches Pursuant to Search Warrants
Section 443(1) of the Criminal Code provides that:

“443, (1) A justice who is sausfied by information upon cath in Form 1, that
there is reasonable ground to believe that there is in a building, receptacle or
place
(a) anything upon or in respect to which any offence against this Act has
been or is suspected to have been committed,
(b) anything that there is reasonable ground te believe will afford evidence
with respect to the commission of an offence against this Act, or
{c} anything that there is reasonable ground to believe is intended to be
used for the purpose of committing any offence against the person for
which a person may be arrested withont warrant;
may at any time issue a warrant under his hand authorizing a person named
therein or a peace officer to search the building, receptable or place for any
such thing, and to scize and carry it before the justice who issued the warrant
or some other justice for the same territorial division to be dealt with by him
according to law.”

Various cases have held that by virtue of Section 27(2) of the
Federal Interpretation Act'*®, the provisions of Section 443 of the
Criminal Code also apply to offences under other Federal sta-
tutes.””! The courts have not been unanimous in this view'®
however. It seems clear, furthermore, that Section 443 will not
apply to offences under other Federal statutes in which alternative
search provisions have been specifically included (e.g., the Narcotic
Control Act).'*

Several important features of Subsection 443(1) must be noted.

In the first place, neither Subsection 443(1) nor Form 1 of the Code
appear to place any restrictions upon who may be an informant for
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the purposes of the Section, Thus, it would seem that the power to
apply for a search warrant applies to any one, regardless of his
legal status. The question of to whom a warrant may be issued,
however, is less clear, Subsection 443(1) provides that a warrant
may authorize “‘a person named therein or a peace officer™,
suggesting clearly that warrants may be issued to persons other
than peace officers. Subsection 443(3), however, provides that “a
search warrant issued under this Section may be in Form 5, and a
warrant in Form 5 is clearly addressed *‘to the peace officers in the
said (territorial division)”. Although the point does not appear to
have been resolved by the courts, it would seem that the express
terminology in Subsection 443(1), together with the permissive
“may” in Subsection 443(3), leads to the conclusion that a search
warrant may be issued to a person other than a peace officer
{provided that person is named in the warrant), and that it need
not necessarily be in Form 5. Substantial variations from Form 3,
however, will invalidate a search warrant'*, but in view of the
wording of Subsection 443(1) it seems impossible that addressing a
search warrant to a named person who is not a peace officer could
be viewed by the courts as a substantial variation from Form 5.
The current view, therefore, is that private security personnel who
are not peace officers for the purposes of the Criminal Code (as
well, of course, as those who are} can apply for and be issued
search warrants under Section 443,

A second important feature of Subsection 443(1) is that a
warrant issued under it can only authorize search of a “building,
receptacle or place”™. Personal searches, therefore, cannot be
authorized by Section 443, since the courts have held that under no
circumstances can the terminology *building, receptacle or place™
be interpreted to include the human body.'* The terms “‘receptacle
or place”, however, do not appear to have been exhaustively
defined by the courts. That they do include property other than
real estate is clear from the cases, but the extent to which they
~would include moveable property (e.g., a car, a tool box, etc.) is
not.'*

Sections 444-446 of the Criminal Code specify detailed pro-
visions as to the proper execution of warrants issued under Section
443, and the disposition of things seized as a result of such
execution. These provisions have been the subject of a mass of case
law. It is not intended to review this case law here, since
comprehensive reviews of it already exist’¥?, and this matter s also
the subject of other studies being sponsored by the Law Reform
Commission of Canada at this time.
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Search warrants are also authorized in relation to specific
offences by Sections 181 and 182 (searches of gaming houses and
bawdy-houses), and 353 (searches for precious metals) of the
Criminal Code. Warrants issued under Section 181 may only be
applied for by, and issued to peace officers, but warrants issued
under Section 182 may be issued to “‘a peace officer or other
person named therein™. Since this section deals with searches in
relation to the enticement or concealment of a female person in a
bawdy-house, it has obvious potential relevance to private security
personnel employed in hotel, motel or other residential complexes.
The fact that Subsection 182(2) refers only to *‘a peace officer” in
authorizing the use of “‘as much force as is necessary to effect entry
into the place in respect of which the warrant is issued™, suggests
that such warrants will rarely be issued to persons who are not
peace officers.!® It is noteworthy, however, that this Section
authorizes not only search of the place in question, but detention
of certain relevant persons found in the place.

Section 353 of the Code gives much wider authority than any of
the Sections previously considered. An application for a warrant
under this section may be made by “any person having an interest
in a mining claim”, The Section, furthermore, is entirely silent as
to what persons may be authorized to conduct a search by a
warrant issued under it. Unlike the provisions previously con-
sidered, however, such a warrant authorizes the search of “‘places
or persons mentioned in the information™. The Section authorizes
seizure of “‘any precious metals or rock, mineral or other substance
containing precious metals...unlawfully deposited in any place or
held by any person contrary to law” found as a result of a search
pursuant to a warrant issued under the Section. As such, the
Section would appear to authorize the issuance of warrants
granting potentially wide powers of search and seizure to private
security personnel employed in the mining industry,

Various other Federal and Provincial statutes provide for the
issuance of search warrants for various specified purposes. An
inventory of such statutory provisions is currently in preparation
by the Law Reform Commission of Canada. While detailed
information about these provisions is therefore not currently
readily available, there is good reason to believe that in most, if not
all, cases they authorize the issuance of search warrants only to
peace officers, constables, police officers, and other government
officials. To what extent private security personnel may have legal
access to search warrants under these provisions is also not known
in detail at this time. To the extent that they authorize “peace
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officers”™ or ‘“‘constables™, however, they undoubtedly include
certain persons within private security. Two examples will suffice
to illustrate this point.

Subsection 10(2) of the Federal Narcotic Control Act!3®
provides:

“{2y A justice who is satisfied by information upon oath that there are
reasonable grounds for believing that there is a narcotic, by means of or in
respect of which an offence under this Act has been committed, in any
dwelling-house may issue a warrant under his hand authorizing a peace
officer named therein at any time to enter the dwelling-house and search for
narcotics.”

There is no doubt that a variety of private security personnel could
legally be issued search warrants under this provision, since the
term ‘“‘peace officer’” is not specifically defined in the Narcotic
Control Act to exclude such persons. Depending upon the terms of
their appointment, special constables appointed pursuant to Fede-
ral or Provincial statutes may qualify as “peace officers” for the
purposes of Section 10 of the Narcotic Control Act. So, presuma-
bly, would persons appointed as peace officers or constables under
such statutes as the Federal or Provincial Railway Acts'®, the
Federal National Harbours Board Act'™', and the variety of Pro-
vincial statutes such as Ontario’s Public Works Protection Act'#, or
Newfoundland’s Provincial Parks Act. '** The powers which may be
exercised in the execution of such a warrant, furthermore, as
spelled out in subsection 10(4) of the Act, are by no means
insignificant:

*{4) For the purpose of exercising his authority under this Section, a peace
officer may, with such assistance as he deems necessary, break open any
door, window, lock, fastener, floor, wall, ceiling, compartment, plumbing
fixture, box, container, or any other thing.”

An example of a Provincial statute which grants authority to
issue search warrants, is Subsection 93(3) of the Ontario Liguor
‘Control Act'*, which provides that:

“(3) A justice or a justice of the peace who is satisfied by information upon
oath that there are reasonable grounds for believing that liquor is unlawfully
kept or had, or kept or had for unlawful purposes, in any residence, building
or place may issue a warrant under his hand authorizing a constable or other
police officer named therein at any time, including Sunday or other haoliday,
and by day or by night, to enter the residence, building or place and search
for liquor, and, for the purpose of exercising his autherity under this
subsection, a constable or other police officer may, with such assistance as he
considers necessary, break open any door, window, lock, fastener, floor,
wall, ceiling, compartment, plumbing fixture, box, container or any other
thing.”
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Section 93(1)(b) of the Act adds the power of personal search to
persons executing such warrants, by providing that;

“93.(1) A constable or other police officer may at any time,...

{(b) under the authority of a warrant issned under subsection 3, enter
and search any residence, building or place in which he has rea-
sonable ground te believe that liquor is unlawfully kept or had, or
kept or had for unlawful purposes, and search any person found in
such residence, building or place.”

Again, the extent to which the term “constable or other police
officer” could legally include private security personnel appointed
as railway police, harbour police, university police, or as special
constables in some other capacity, is not currently clear.

(2) Searches Incidental to Lawful Arrests

It has long been accepted that a peace officer has a common
law right to search a person whom he has arrested. In his
judgement in Gottschalk v. Hutton, Beck, J., recognized this right
and said of it:

“It is understood law (S5 Corpus Juris Hit. “Arrest”™, p. 434) that “After
making an arrest an officer has the right to search the prisoner, removing his
clothing, if necessary, and take from his person, and hold for the disposition
of the trial Court, any property which he in good faith believes to be
connected with the offence charged, or that it may be used as evidence
against him, or that may give a clue to the commission of the crime or the

identification of the criminal, or any weapon of implement that might enable

the prisoner to commit an act of violence or effect his escape™.”!#s

In R. v. McDonald, R. v. Hunter, the court held that, except in cases
where “‘through drunkenness or other cause™ a prisoner *is
incapable of an act of will or consent’!*¢, property of the arrested
person not falling into the above categories cannot legally be
removed by the police against the suspect’s will, purely for
safekeeping. In R. v. Brezack it was held that not every kind of
personal search will automatically be justified when arresting
someone. The search must be “justifiable as an incident of the
arrest”, and ‘‘it is sufficient if the circumstances are such as to
justify the search as a reasonable precaution.’””’*’ In this case the
court held that the police were justified in searching the suspect’s
mouth, and putting their fingers in his mouth, to discover whether
he was concealing drugs there. More debatable, however, is how
far a peace officer may go in preventing destruction of evidence by
a person he is arresting. In Reynen v. Antonenko et al. ', a civil
case, the Alberta Supreme Court noted without disapproval the
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police practice of holding a suspect by the throat to prevent him
swallowing evidence (in this case, drugs).!®®

In Scott v. The Queen et al., the Federal Court of Appeal held
that such practice is *‘a lawful act, at least in the absence of
evidence of undue force in its application.’!3¢

In the Reynen case, the court reviewed the cases governing
search as an incident to a lawful arrest, and concluded that:

*“It seems clear from the above authorities that the police in this case had not
only the right but also a duty to conduct a search of the plaintiff for drugs,
and to seize any drugs found as evidence to be presented to the Court. In
making this search and seizure the police are clearly authorized to use such
force as is reasonable, proper and necessary to carry out their duty,
providing that no wanton or unnecessary violence is imposed. [t is alsa clear
that what is reasonable and proper in any particular case will depend on all
the circumstances of that particular case, it being impossible to lay down any
hard Ell];lfl fast rule to be applied to all cases, except the test of reasonable-
ness,”

In reaching its conclustons about the “duty” of the police to arrest
and search offenders, the court quoted extensively from the
judgment of Williams, J., in the English case of Leigh v. Cole. s
The court also cited with approval the New Zealand case of
Barnett and Grant v. Campbell as authority for the proposition that
an arresting officer is entitled to seize “articles in the possession or
under the control of the accused person, as evidence tending to
show the guilt of such person.”'** To what extent this permits the
arresting officer to search the place or things at or near the site of
the arrest, however, remains unclear.

The authorities are thus reasonably clear in upholding the
common law powers of peace officers to effect personal (and
perhaps limited property) searches of persons whom they arrest.
They are far from clear, however, in establishing to what extent
these common law powers accrue to persons other than peace
officers who make lawful arrests. The Alberta Supreme Court, in
the Reynen case, cited with approval the following dicta of Palles,
C.B., in Dillon v. O’Brien, which incidentally suggest that private
persons may have powers to search persons whom they arrest,
similar to those of peace officers:

I, therefore, think that it is clear, and beyond doubt that, at least in cases of
treason and feleny, constables (and probably also private persons) are
entitled, upon a lawful arrest by them of one charged with treason or felony,
to take and detain property found in his possession which will form material
evidence in his prosecution for that crime...”. '™
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These dicta are clearly insufficient in themselves to support the
right of private persons to search persons whom they arrest. In his
A Manual on Arrest, Bird says: “The provision of search by private
persons I can find nowhere supported by law.”!*

Section 449 of the Criminal Code, which spells out the powers
of arrest of private persons, and of property owners and their
agents, for criminal offences, specifies in Subsection 449(3) that:

“(3) Any one other than a peace officer who arrests a person without warrant
shall forthwith deliver the person to a peace officer.”

We have been able to find only one case in which the courts have
given consideration to the impact of this Subsection. In Perry v.
Weodwards Ltd. 1%, the court stated, obiter, that private persons
who detain persons (e.g., for shoplifting) may have a duty to
question the suspect in order to ascertain whether an offence has
been committed, before handing him over to the police author-
ities. The case, however, does not consider the possibility of a
search for similar purposes.

If, under common law, a private person making an arrest has a
right to search the person arrested, similar to the right recognized
for peace officers, it can be part of the criminal law of Canada only
by virtue of subsection 7(2) of the Criminal Code, which provides
that;

*(2} The criminal law of England that was in force in a province immediately
before the 1st day of April 1955 continues in force in the province except as
altered, varied, modified or affected by this Act or any other Act of the
Parliament of Canada.™

Alternatively, it may be covered by Section 7(3) of the Code, which
provides that:

“{3) Every rule and principle of the common law that renders any circum-
stance a justification or excuse for an act or a defence to a ¢harge continues
in force and applies in respect of proceedings for an offence under this Act or
any other Act of the Parliament of Canada, except insofar as they are altered
by or are inconsistent with this Act or any other Act of The Parliament of
Canada.”

Assuming such a common law rule exists, therefore, its application
in Canadian criminal law would seem to depend on whether or not
it is inconsistent with, or has been “altered, varied, modified or
affected” by Section 449(3) of the Code, requiring persons arrested
by persons other than peace officers to be delivered “forthwith™ to
a peace officer.
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The absence of any clear legal authority for persons other than
peace officers to search persons whom they lawfully arrest is
particularly disturbing in the light of the common belief within
private security that such authority exists. As Freedman and
Stenning noted:

"Several peeple involved in the management of private security companies
or the traimng of police and security personnet, when asked, took it for
granted that a private citizen should be empowered to search an arrested
person for offensive weapons or evidence, but were not clear if there was any
legal justification for this belief. Several training manuals for private security
personnel, including that provided by the Federal Department of Supply and
Scrvices, and David Paine’s Basic Principles of Industrial Securiny'™ | state
that security guards, as private citizens, possess common law powers of
search."!%®

It is not intended here to enter into a detailed examination of
the law of arrest as it applies to private security personnel; the
arrest power, it is understood, is to be the subject of subsequent
studies by the Commission. Since private security powers of search
are to some extent dependent on their powers of arrest, however, a
brief review of their arrest powers is necessary to a clear under-
standing of the limits of their search powers.

(a) Arrest without Warrant

The principal criminal law powers of arrest without warrant
are to be found in Sections 449 and 450 of the Criminal Code.
Section 449 deals with the arrest powers of persons who are not
peace officers, and provides as follows:

“449. (1) Any one may arrest without warrant
(a) a person whom he finds committing an indictable offence, or
{b) a person who, on reasonable and probable grounds, he believes,
(i) has committed a criminal offence, and
(i) is escaping from and freshly pursued by persons who have
lawful authority to arrest that person.

(2) Any one who is
(a) the owner or a person in lawful possession of property, or
(b} a person authorized by the owner or by a person in lawful
possession of property,
may arrest without warrant a person whom he finds committing a criminal
offence on or in relation to that property.

(3} Any one other than a peace officer who arrests a person without
warrant shall forthwith deliver the person to a peace officer™.

64



The interpretation of four critical phrases in this Section is of
great significance 1o private security personnel, and must be briefly

reviewed here. These are: “finds committing™, “freshly pursued”,
“a person authorized” and “‘on or in relation to that property'.

(i) “finds committing™. Until very recently, it was well under-
stood law that a private person making an arrest under Section 449
did so entirely at his own risk. More specifically, the term ““finds
committing” was taken to mean that if for any reason it turned out
subsequently that the suspect was not actually committing the
offence — no matter what the appearances may have been — a
citizen arrest would be unlawful. Thus, if the suspect later gained
an acquittal in a criminal court, the person who made the arrest
would find himself liable, civilly and possibly criminally too, for an
unlawful arrest.'®® In 1975, however, the Supreme Court of Canada
had occasion to consider the meaning of the words “finds com-
mitting’” as they appear in Section 450 of the Criminal Code (peace
officer arrest powers), in the case of R. v. Biron. '* Martland, J.,
delivering the judgment of the majority in the case, stated that:

“in my opinion the wording used in para. {b), which is over-simplified,
means that the power to arrest without a warrant is given where the peace
afficer himself finds a sitwation in which a person is apparently committing an
offence.”'®! (emphasis added)

In his dissenting judgment in the case, Laskin, C.J.C., observed:

“If the word “apparently™ is to be read into 5.450(1)(b), logical consistency,
if not also ordinary canons of construction, demand that the word be read
into 5.449( 1){a)...which empowers any person to arrest without warrant a
person whom he “finds committing” an indictable offence. Moreover, it is
plain to me, on grounds of context in aid of construction, that when
5.449(1)(a) is read with 5.449(1)b), the former could not possibly embrace
arrest without warrant on apparency or on reasonable and probable
grounds.”'%?

The judgment in Birorn was a majority {6:3) judgment. While it is
clearly a binding authority on the meaning of “finds committing”
in S. 450 (1}(h) of the Code, concerning peace officer powers
of arrest, the comments of the minority in the case with respect to
S. 449(1)(a), quoted above, make the case’s authority with respect
to Section 449 somewhat uncertain. At best, the case can be viewed
as a persuasive authority for a similar interpretation of the phrase
“finds committing” in Subsections 449(1)(a) and 449(2).

The meaning of “finds committing™ in Section 449 is of very
considerable significance to private security, for obvious reasons;
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as has been pointed out previously in this study, the great
majority of private security personnel are not peace officers, and
therefore rely on Section 449, rather than Section 450, for their
criminal law arrest powers. The requirement of *‘finds commit-
ting” is thus likely to govern the majority of situations in which
they may make lawful arrests for criminal offences, whether they
are relying on ordinary citizen arrest power under $.449(1), or on
the arrest power of persons having the status of owners of
property, persons in lawful possession of property, or their
authorized agents, under 5.449(2).

The Biron case makes it clear that the term “finds committing™
involves a requirement of direct observation of the offence (or the
apparent offence) by the person exercising the power of arrest. In
reviewing the meaning of the term in 8.450(1)(b), Martland, J.,
speaking for the majority, observed that:

“Paragraph {b) applies in relation to any criminal offence and it deats with
the situation in which the peace officer himself finds an offence being
committed. His power to arrest is based upon his own observation.’ %
{emphasis added}

It seems safe to assume that this dictum, with which the minority
dissenters in the case did not disagree, applies equally to the
meaning of the term “finds committing” in Section 449. It is clear,
therefore, that in the great majority of cases, private security
personnel must themselves directly observe the commission of a
criminal offence before they will have authority to arrest anyone
for it. As we shall note below, this represents an important
practical constraint on the exercise of arrest powers by private
security personnel. The only circumstances in which this constraint
does not operate are: (1) where the private security person is a
peace officer, and can rely on the peace officer arrest powers under
Section 450 of the Code, and (2) where he is not a peace officer, but
can rely on the power to arrest ““on reasonable and probable
grounds”™ under Subsection 449(1)(b).

(i) “freshly pursued™, In order to lawfully arrest someone for a
criminal offence when the private security officer who 1s not a
peace officer has not himself witnessed the commission (or ap-
parent commission) of the offence, two conditions must be met: he
must believe “on reasonable and probable grounds”, first, that
such an offence has been committed by the person whose arrest is
intended and, secondly, that such person *““is escaping from and
freshly pursued by persons who have lawful authority to arrest
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that person” (8.449(1)(b) of the Code). What constitutes “‘reason-
able and probable grounds”, for the purposes of this paragraph, is
a question of law which can only be resolved in the light of the
particular circumstances of each case. But a coherent report of an
offence from a credible witness to it will normally suffice to meet
this requirement.’** To what extent a security guard will be
expected to verify the facts will also depend on the particular
circumstances of each case. But, given the requirement of fresh
pursuit in paragraph 449(1)(b}), it is reasonably clear that the
power of arrest under this paragraph is not normally expected to
involve much more than a snap judgement, albeit a prudent one.!'**

The second condition —— that such person “is escaping from
and freshly pursued by persons who have lawful authority to arrest
that person” — involves a complicated set of sub-conditions which
might be thought sufficient to deter anyone but a trained lawyer
from invoking this particular power of arrest. Few cases have
considered in any great detail the meaning of the term “freshly
pursued”. In R, v. Dean, McGillivray, J. A., with the concurrence
of the majority, in the Ontario Court of Appeal, said that:

“I am of the opinion that no narrow interpretation should be given the

words ‘escaping from’ or ‘freshly pursued by’."!%

In R. v. Lawson's’ however, Charles, P. J., held that the suspect in
the case was no longer being freshly pursued when the taxi driver,
who had been pursuing him, stopped to summon the police to
assist him. Both cases, however, appear to have been decided on
the assumption that “freshly pursued” means actually physically
pursued. More problematic, from a private security standpoint, is
the situation, which is not at all uncommon, for instance, in hotel
or industrial situations, in which an employee who is not a security
employee notifies by telephone a security employee stationed at
the exit to the premises, that someone whom he has witnessed
committing an offence is about to try to leave the premises. The
security guard, under such circumstances, faces a very real dilem-
ma if, as is likely, he is not a peace officer. Not having himself
witnessed the offence, he cannot arrest the suspect by virtue of his
powers under S.449(1)(a) or S.449(2), since both of those provi-
sions include the *“finds committing” requirement. Even if he sees
the suspect, for instance, carrying on his person the very thing
which he is alleged to have stolen, it would seem that he cannot
arrest him, either, by virtue of his powers under S5.449(1)(b),
because the person is not “freshly pursued by persons who have
lawful authority to arrest that person”.
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Even assuming that the suspect is being **freshly pursued” by
someone who witnessed the offence, the security guard must still
make the snap decision as to whether the pursuer can reasonably
and probably be believed to be a person'® who has lawful
authority to arrest that person. Whether or not the pursuer
actually has such lawful authority to arrest, will, of course, depend
on three things: (1) whether the pursuer actually witnessed the
offence; (2) whether the offence was indictable or summary — if it
was summary, the pursuer's authority to arrest will have to derive
from 5.449(2), rather than 8.449(1); and (3) whether the pursuer is
a person with the status referred to in $.449(2), i.e., a person who is
an owner of the property, is in lawful possession of it, or who has
been “authorized” by the owner or by a person in lawful posses-
sion. Under the typical circumstances of *‘fresh pursuit”, it is
difficult to see how a security employee can be expected to form a
belief “‘on reasonable and prebable grounds’ about such technical
matters, Under the circumstances, he is unlikely to be able to make
more than a quick and intelligent guess, which may very likely turn
out to be wrong.

The fact that a security employee, exercising arrest powers
under 5.449(1)}(b), does make a judgement which actually turns out
to be wrong on any one of these conditions for a lawful arrest
under that provision, will not, of course, make the arrest unlawful
if the security employee can convince a court that his judgement
was, under all of the circumstances, based on “reasonable and
probable grounds™, The complexity of paragraph 449(1)}(b), how-
ever, makes it hardly surprising that, as we shall note further in the
following chapter of this study, many security employees are
unwilling to take this risk, and express the view that it is wiser
either to let a suspected thief or vandal escape entirely, or to rely
on moral persuasion in trying to reason with the suspect, rather
than make any attempt to exercise a power of arrest.

Even an attempt at moral persuasion is fraught with risk,
however, in the light of the attitude which the courts have taken
towards what one judge has described as *‘a psychological type of
imprisonment”.'** The cases make it clear that if a suspect, even
though he 1s not physically detained, is put in a position where he
reasonably believes that an attempt by him to leave would be met
with physical restraint or would result in a scene causing him
public humiliation, the courts will consider him to have been
detained for the purposes of a civil suit for damages for false
imprisonment.!” Describing the fact situation in one case, Mac-
Donald, J., said;
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*_..I am of opinicn that the plaintiff being charged with a crime!’!, “in order
to prevent the necessity of actual force being used’ or creating a scene in a
crowded store, went with the detective to a particular room (presumably
used for that purpose) to be scarched. He ‘was constrained in his freedom of
action’ : vide Warner v. Riddiford (1858) 4 C.B.N.S. 180, at p. 187, 140 E.R.
1052. This consiraint, coupled with the subsequent searching, constituted
false imprisonment for which the defendant is liable in damages.”!’?

MacDeonald J., cited with approval, the observations of Alderson,
B., in the English case of Peters v. Stanway:

“There is a great difference between the case of a person who volunteers to go
in the first instance, and that of a person who, having a charge made against
him'?, goes voluntarily to meet it. The question therefore is, whether you
think the going to the station-house proceeded originally from the plaintiff’s
own willingness, or from the defendant’s making a charge, the plantiff will
not be dellgz‘ived of her right of action by her having willingly gone to meet the
charge.”

The lesson to be drawn from judicial pronouncements such as
these seems pretty clear. Private security personnel, even when
they decide not to exercise their limited powers of arrest, but rather
attempt to reason with a suspect and use moral persuasion to
induce him to remain and dispel their suspicions, run a serious risk
of being considered by the courts to have illegally detained that
person. For if there is anything in the circumstances that could
lead a reasonable person to believe that he would not be absolutely
free to go on his way without further interference, restraint or
public embarrassment, the courts may treat the situation as one of
detention without consent. Circumstances which the courts might
recognize as leading a reasonable person to such a belief, may
include the demeanour or dress!” of the security employee, the
manner of his questioning, or the fact that the encounter takes
place in a public area in which there are many potential onlookers.

(iii) *‘a person authorized”. The courts have given little

m

guidance as to who may be included within the expression “a
person authorized” in 5.449(2)(b). The provision itself is some-
what enigmatic, as it does not indicate what such authorization
must be for, In Perry v. Woodwards Lid., however, MacDonald,
J.A. observed, obiter, that:

“Shoplifting would appear to call for prompt action, but I do net think that
any clerk who discovered it and called the police could make the employer
liable without evidence of authority...Nor could the detention or prosecution
of offenders be assumed to be within the routine duties of heads of separate
departments. I would think that presumption would arise in the case of the
general superintendent.... who had general supervision and control of the
company’s property.”!7®
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If this interpretation is correct, it would seem that in most
businesses employing private security personnel, the ordinary
non-security employee (e.g., a waitress or sales clerk) could
typically not be regarded as an “‘authorized™ person.

If this is correct, then it would seem that in the typical fresh
pursuit situation which we have discussed above, the security
guard who is not a peace officer and has not himself witnessed the
offence, will rarely be able to make an arrest, even under the most
blatant circamstances, under S.449(1}b) (fresh pursuit), since he
will usually not be able to show cause for a belief “on reasonable
and probable grounds™ that the pursuer is a person having lawful
authority to arrest. If the pursuer is an ordinary non-security
employee, the guard will have to have “reasonable and probable
grounds™ to believe that the offence was an indictable one,
permitting the pursuer to arrest under S.449(1)a). For if the
offence is not indictable, the pursuer could only have lawful
authority to arrest by virtue of 8.449(2), and the security guard
could not have “reasonable and probable grounds™ to believe that
a non-security employee is “a person authorized” under $.449(2).

Under these circumstances, the security guard would appear to
be given the opportunity more for a gamble than for a carefully
considered assessment of the situation. Not surprisingly, many are
reluctant to take such a gamble, and some are actively discouraged
from doing so by their employers. To what extent commercial
crimes, such as shoplifting, flourish as a result of such policies, is
unfortunately not known.

(iv) “on or in relation to that property”. As has been noted
carlier in this Chapter'”, there appears to have been no clear
Judicial interpretation of this phrase, which is of critical signifi-
cance to the arrest powers of most private security personnel.
Critical to the scope of such arrest powers is the meaning of the
words “‘in relation to” and “property”. If “property™ is given a
wide meaning (e.g., to include such moveable personal property as
a company car), and “in relation to” is similarly given a wide
meaning (including, for instance even an incohate offence such as
conspiracy, which in some way involves company property), it is
not hard to see how S.449(2} could be regarded as conferring very
wide arrest powers indeed, allowing private security personnel to
make arrests of all kinds of persons (whether or not they are
employed by, or clients of, the company) in places far remote from
the company’s real estate premises.
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Can the bank or gas company’s security officer, for instance,
under colour of $.449(2), track down and arrest, in some remote
place, the credit card holder whom he “finds committing™ some
fraud using the company’s credit card? The credit card, after all, is
usually clearly stated to be the property of the company. While in
many cases, the offence will be an indictable one, giving a security
officer a right to arrest as a private person under $.449(1), it is not
difficult to imagine relevant summary offences for which a broad
interpretation of $.449(2) would give a security officer power to
arrest which he would not possess as an ordinary person (e.g.,
fraudulently obtaining food, accommodation, etc., under S.322 of
the Criminal Code).

Section 449 of the Code sets out the criminal law powers of
arrest possessed by persons other than peace officers. For those
private security personnel who are peace officers for the purposes
of the Criminal Code, Section 450 is, of course, of relevance. This
Section sets out the powers of arrest without warrant of peace
officers:

“450.(1) A peace officer may arrest without warrant

{a) a person who has committed an indicatable offence or who, on reasenable
and probable grounds, he believes has committed or is about to commit an
indictable offence,

(b} a person whom he finds committing a criminal offence, or

(¢} a person for whose arrest he has reasonable and probable grounds to
believe that a warrant is in force within the territorial jurisdiction in which
the person is found.”

It will be immediately evident that the powers of arrest without
warrant of a private security officer with peace officer status, are
considerably greater than those of one without such status. Most
importantly, a peace officer can arrest on suspicion (i.e., with
belief “on reasonable and probable grounds™} in anticipation of
the commission of an indictable offence, as well as in response to
an offence which has been committed. His powers to arrest for a
criminal offence which he himself witnesses are not dependent on
his status as a person in lawful possession of property or as a
“person authorized”, and are exercisable whether or not the
offence is “on or in relation to” the property in question.

It is worth noting that although the peace officer arrest powers
under $.450(1) embrace most of the citizen powers under 5.449,
they do not embrace all of them. Thus, for instance, the only way
in which even a peace officer can arrest for a summary conviction
offence not committed in his presence (assuming he has no reason
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to believe there is a warrant out for the suspect’s arrest), is by
exercising his powers as a private citizen under $.449(1)(b), if the
circumstances permit it.'” Situations can arise, therefore, in which
a private security officer with peace officer status is in no better a
position to arrest a suspected offender than his counterpart who
does not have such status.

Subsection 450(2), incorporated into the Criminal Code via the
Bail Reform Act'™ in 1972, imposes constraints on the exercise of
peace officer powers of arrest without warrant, which are not
imposed on citizen powers of arrest without warrant under $.449,
Subsection 450(2) provides that:

“(2) A peace officer shall not arrest a person without warrant for
(a) an indictable offence mentioned in section 483,
(b) an offence for which the person may be prosecuted by indictment
or for which he is punishable on summary conviction, or
(c) an offence punishable on summary conviction,
in any case where
(d) he has reasonable and probable grounds to believe that the public
interest, having regard to all the circumstances including the need to

(i) establish the identity of the person,
(ii) secure or preserve evidence of or relating to the offence, or
(iii} prevent the continwvation or repetition of the offence or the
commission of another offence,
may be satisfied without so arresting the person, and
{e) he has no reascnable ground to believe that, if he does not so arrest
the person, the person will fail ta attend in court in order to be dealt with
according to law.”

Subsection 450(2), when read together with S.449, would seem to
lead to some rather anomalous results. In particular, it would seem
to indicate that there are some situations in which a private
security officer who is not a peace officer has greater powers of
arrest without warrant than a private security officer who is a
peace officer — or, at least, is permitted to exercise his powers of
arrest in situations in which a peace officer, by virtue of $.450(2) is
not permitted to exercise them. This anomaly is further com-
pounded by the provisions of Subsection 449(3), according to
which a person who is not a peace officer and who makes an arrest
without warrant, is required to “forthwith deliver the person
{arrested) to a peace officer””. The fact that the offences listed in
paragraphs (2), (b) and (c) of Subsection 450(2) include a great
many offences commonly encountered by private security person-
nel (e.g., virtualty all shop-lifting offences) completes the ano-
maly, '8
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This kind of anomaly — which in practical terms is probably
rarely of any great significance — may perhaps be dismissed as
simply a rather strange legal quirk. However, the fact is that, as we
have noted earlier in this chapter, the powers of arrest in Sections
449 and 450 of the Code are not only instrumental in defining some
of the search powers of private security personnel, but also, more
importantly, go a long way to defining the civil rights of those
involved in the arrest/search encounter. They also, equally im-
portantly, are important in determining the criminal liability of
persons who may be the object of such powers, for such offences as
obstructing a peace officer (S.118 of the Code), assaulting a peace
officer (5.246(2)), escaping from lawful custody (S.133) and ob-
structing justice (5.127(2)). Such offences carry penaities, on
conviction, of imprisonment for, respectively, up to two (Sections
118 and 133), five (5.246(2)) and ten (S.127(2)) years. Under these
circumstances, it is arguable that not even “rather strange legal
quirks™ should be permitted to remain on the statute book.

The anomaly to which we have referred, however, 1s note-
worthy'in the context of this study, for another entirely different
reason. For it is an illustration of the fact that the powers of law
enforcement in the Criminal Code and in other statutes, have
evolved with no explicit (or apparently even implicit) recognition
or understanding of the modern phenomenon of private security.
For instance, a reading of Sections 450(2) to 453.3, enacted via the
Bail Reform Act, and which govern arrest and release powers of
“peace officers”, makes it quite clear that these provisions were
drafted without any serious consideration of their implications for
peace officers (including some private security personnel) who are
not members of public police forces. Section 453, for instance,
refers to the responsibilities of “the officer in charge™, where a
person who has been arrested by a peace officer has not been
subsequently released by him. Section 448 defines “officer in
charge” as:

* cofficer in charge’ means the officer for the time being in command of the
police force responsible for the lock-up or other place to which an accused is
taken after arrest or a peace officer designared by him for the purposes of this
Part who is in charge of such place at the time an accused 1s taken to that
place to be detained in custody.”

Nowhere is there any requirement that a peace officer who has
such a person in custody must take him to a “‘lock-up or other
place™ for which a ““police force™ is responsible. This is presu-
mably because these provisions were not drafted with peace
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officers who are not members of police forces in mind. Yet a
number of such peace officers are to be found within the ranks of
private security.

We have so far been considering the arrest without warrant
provisions of the Criminal Code. These, however, are by no means
the only statutory arrest provisions in our law. Many Provincial
statutes contain wide powers of arrest. While a complete inventory
of such powers has not been compiled, many of them are well
known to private security personnel, and considered of some
importance by them. Most commonly cited are statutes dealing
with traffic, liquor and trespass.

As we have noted earlier in this chapter, the trespass legis-
lation in four Provinces grants power to arrest without warrant to
various persons having an interest in the land. In Ontario, such
power is vested in “any peace officer” and in *‘the owner of the
land on which it {i.e., the trespass) is committed, or the servant of,
or any person authorized by such owner”.’®' In Quebec, such
power is held by “the owner, or his representative or servant”.'2 In
Alberta, the power is vested in “any peace officer”, and in ““the
owner or occupier of the land on which the trespass is committed,
or the servant of, or any person authorized by the owner or
occupier of the land”.'® And in Manitoba, the power may be
exercised by “any peace officer, or by the owner of the property on
which it is committed, or his servant, or any person authorized by
him™.1%

The act of trespass is one which is delined by the common law,
and has been the subject of a great deal of case law over the
centuries. While it is not intended to undertake a review of this
case law in this study, it is nevertheless important to stress that a
proper appreciation of the extent of the powers of arrest granted
under these Provincial trespass statutes requires an understanding
"of this common law doctrine of trespass. In some cases, the courts
appear to have interpreted trespass in very broad terms. In
Chaytor v. London, New York and Paris Association of Fashions Ltd.
and Price', for instance, Dunfield, J., enunciated the principle
that a person’s status as either trespasser, invitee or licensee may
be affected by his purpose in being on the premises. The case
involved the ejection by a store manager, assisted by a store
detective and two local policemen, of the plaintiffs who were
employed by a rival store in the same city, and were *‘comparison
shopping™ in the defendants’ store. Dealing with the question of
the legal status of the plaintiffs at the time of the incident,
Dunfield, J., cited Lord Atkin for the proposition that:
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“The duty of an invitee only extends so long as and so far as the invitee is
making what can reasonably be contemplated as an ordinary and reasonable
usc of the premises...for the purposes of which he had been invited.”!3

Applying this principle to the case before him, Dunfield, J.,
continued:

“The defence in the instant case uses this as an argnment that even if the
public generally was invited inte the shop to see the goods, as soon as it
become clear that the plaintiffs were interested only in inspecting, not in
buying, they became trespassers. That seems reasonable; though the subject-
matter in the Hillen case is not pari materia with ours.”!¥

If this interpretation of the law of trespass is correct!®, it can be
seen that the powers of arrest without warrant granted by the
trespass legislation, in those Provinces which have such legislation,
are potentially very wide indeed, and potentially very adaptable to
the interests of private security,

‘We should also reiterate here a point made earlier, which is that
the courts have held that such trespass legislation applies equally
to all privately owned property, regardless of the character of that
property as a “‘public place”.'® This, of course, means that the
broad arrest powers which private security personnel derive from
such statutes are not limited to private places, but may be exercised
in such public places as shopping mall parking lots, motel
forecourts, condominium grounds, stadiums, etc..

Provincial Highway Traffic Acts, similarly grant quite extensive
powers of arrest without warrant, both to peace officers and to
private citizens. Subsections 133(2) and (3) of Ontario’s Highway
Traffic Act'®, for instance, grant the following powers:

“(2) Every constable, who, on reasonable and probable grounds, believes
that a contravention of any of the provisions of subsection 1 of section 7;
clause a, b, ¢ or d of subsection ! of section 9; subsection 1 of section 10;
subsection 2 of section 14; subsection 2 of section 17; subsection 2 or 3 of
section 27; section 30; section 83, 117 or 127 or clause 4 of section 140!°! has
been committed, whether it has been committed or not, and who, on
reasonable and probable grounds believes that any person has committed
such contravention, may arrest such person without warrant whether such
persen is guilty or not.

(3) Every person may arrest without warrant any person whom he finds

committing any such contravention,”

Similarly broad powers of arrest without warrant are granted to
“any constable or other police officer”, by Section 94 of Ontario’s
Ligquor Control Act'?, which provides that:
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“94. Any constable or other police officer may arrest without warrant a
persont whom he finds committing an offence against this Act or the
regulations,”

Some appreciation of the breadth of this power to arrest without
warrant may be gained from S.86 of the Act, which provides that;

“86. Every person who contravenes any provision of this Act or the
regulations is guiity of an offence against this Act, whether so declured or
not.”

As we have noted earlier, it is not clear as to exactly who is
intended to be included within the term ‘‘constable or other police
officer”, as it is used in the Act. Ontario’s Interpretation Act,
however, defines “peace officer’” as including, amongst others, *“'a
police officer, police constable, bailiff, constable or other person
employed for the preservation and maintenance of the public
peace”!®?, etc.. The use of both terms, ‘“police constable” and
“constable”, here might suggest that where the term *‘constable™ is
used in Ontario statutes, it is intended to include constables who
may not be “police constables™,'”* On this interpretation, the term
as used in the Liguor Control Act would probably apply to such
persons as special constables, railway constables, etc., except
insofar as their appointments specifically exclude such an inter-
pretation.

The provisions cited here are cited as examples of a wide variety
of Provincial statutes, to be found in all Provinces, which grant
such powers of arrest without warrant to peace officers and other
persons, who may or may not include private security personnel in
some contexts.

(b) Arrest with Warrant

The provisions for arrest with warrant for criminal offences

" are to be found in Section 455.3 and 456 to 456.3 of the Criminal
Code. Warrants issued under these provisions may only be directed
to peace officers (S.456.2), although of course persons other than
peace officers may, and frequently do, swear out informations
which form the basis of such warrants. The law governing arrests
made with a warrant, however, is, for the purposes of this study
not materially different from that described above in relation to
arrests without a warrant. The same rights to search the person
arrested, if any, and the same liabilities in civil and criminal law,
may arise whether an arrest is made with or without a warrant, A
warrant is thus merely another legal mechanism whereby an
otherwise illegal detention may be converted into a lawful arrest.
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To summarize this section on search as an incident to a lawful
arrest, we may say that not only is the law of arrest in Canada
technical, complex and fraught with legal problems for private
security personnel, but the law with respect to the right to search a
suspect upon making a lawful arrest is even less clearly established.
Even assuming that the law regarding arrest provisions under the
Criminal Code could be clarified (and perhaps simplified), there
would still remain the problem of the extent to which rules of law
developed in the context of criminal law arrest powers (e.g.,
decisions such as that in Biron, as to the meaning of “finds
committing™), are applicable to powers of arrest enacted in
Provincial statutes. If the legal rights of private security personnel
with respect to Sections 449 and 450 of the Criminal Code are
currently unclear, their rights with respect to the exercise of other
arrest powers under other statutes are still less clear. Given the
modern realities of private security, this is not a situation which
should be tolerated for much longer.

‘In 1969, the Ouimet Committee commented in its report that:

*The Committee has already indicated that it considers that police powers
should be clearly defined and readily ascertainable. The existing law with
respect to the nature and extent of the power te search the person of the
accused, the premises where the accused is arrested, the vehicles or chattels
under his control, as an incident of arrest, does not meet this test.”!®

It will be apparent from the preceding analysis, that this comment
is no less true of our law with respect to the powers and liabilities
of private security personnel in arresting persons.

(3) Searches without Warrant Pursuant to Specific Statutory
Provisions

A wide variety of provisions in both Federal and Provincial
statutes confer special powers of search without warrant on
various persons for specific purposes. Some of these provisions
limit the power of search to personal searches, others to property
searches, while others allow both personal and property searches.
The commeon characteristic of all of these provisions, however, is
that they permit searches without a warrant, and without the need
for a prior arrest of the person being searched. While the Law
Reform Commission has undertaken an inventory of such search
provisions which are to be found in Federal statutes'®, no such
inventory has ever been undertaken of the great number of such
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provisions which may be found in Provincial Statutes. A brief
review of a few examples of such provisions, however, will serve
here to illustrate their scope, and how they are applicable to
private security personnel,

The Criminal Code itself grants some wide powers of search
and seizure without warrant to peace officers, for a number of
specific purposes. Sections 99, 100 and 101(2) grant extensive
powers with respect to search for, and seizure of, prohibited or
restricted weapons, firecarms, ammunition and explosives con-
nected with offences, or illegally possessed, or in emergency
situations where the presence of such weapons represents a danger
to some person. Such powers are generally exercisable **on reason-
able and probable grounds™. These provisions permit personal as
well as property searches.

Section 181(2) of the Code gives to a peace officer the right to
seize without warrant anything that may be evidence of the offence
of keeping a common gaming house, where he finds a person
committing this offence. The same subsection allows him to take
into custody the person who is committing the offence, as well as
any other person he finds on the premises, without a warrant,

Under Section 299(3) of the Code, a peace officer is given
power, without warrant to enter into or upon “‘any place” to look
for illegally possessed lumber, provided he has ‘‘reasonable and
probable grounds™ for suspecting that such lumber might be found
there,

The most sweeping powers of search without warrant, how-
ever, are to be found in legislation governing drugs and alcohol.
Section 10(1) of the Narcotic Control Act™ provides that:

“10. (D A peace officer may, at any time

{a} without a warrant enter and search any place other than a dwelling-
house, and under the authority of a writ of assistance or a warrant issued
under this section, enter and search any dwelling-house in which he
reascnably believes there is a narcotic by means of or in respect of which
an offence under this Act has been committed;

(b) search any person found in such place; and

{c) seize and take away any narcotic found in such place, any thing in such
place in which he reasonably suspects a narcotic is contained or concealed,
or any other thing by means of or in respect of which he reasonably
believes an offence under this Act has been committed or that may be
evidence of the commission of such an offence.”
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In interpreting Section 10(1), the courts have held that the
requirement of reasonable belief does not extend to searches of
persons under paragraph (b) of the subsection, and that provided a
peace officer has a reasonable belief that there is an illegal narcotic
in the place in which he conducis the search, he may search any
person in such place regardless of whether or not he has reasonable
and probable grounds to believe that that person is in possession
of an illegal narcotic.'*® The latitude of this interpretation has been
widely criticized.'®® An almost identically worded provision is to be
found in S.37(1) of the Federal Food and Drugs Act*®, dealing with
controlled drugs.

Section 93 of Ontario’s Liguor Control Act®™ provides an
example of a specific power of search without warrant granted by a
Provincial statute:

“93, (1) A constable or other police officer may at any time,
(a) without a warrant, enter and search any vehicle or other conveyance
in which he has reasonable grounds to believe that liquor is unlawfully
kept or had, or kept or had for unlawful purposes, and search any person
found in such vehicle or other conveyance,...2"?

{2} A constable or other police officer who has made a search under
subsection 1 may at any time seize and take away,
(a) any liquor and packages in which liquor is kept;
{b) any book, paper or thing that he reasonably believes may be evidence
of the commission of an offence against this Act; and
{c) any vehicle or other conveyance in which the liquor is found.”

As with the Federal drug legislation, there is reason to believe that
8.93(1)a) and other similar Provincial provisions, allows a person
to be searched regardless of whether or not the constable or other
police officer has reason to believe that that person possesses
liquor illegally; it is sufficient that the officer has reasonable
grounds for believing that liquor is illegally being kept, etc. in the
vehicle or conveyance in which the person is found.”

An apparently wide power to search vehicles is to be found in
Ontario’s Highway Traffic Act. Section 55 of this statute provides
that:

“55 (1) Everv constable and every officer appointed for the purpose of
carrying out the provisions of this Act may require the driver of any motor
vehicle to submit such motor vehicle, together with its equipment and any
trailer attached thereto, to such examination and tests as the constable or
officer may consider expedient.”
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The overall context of Section 55 makes it clear that the purpose
for which such random “examinations and tests” are permitted is
to establish whether the vehicle is in safe condition. The absence
of any requirement, in Subsection 55(1), that the constable reason-
ably believes that the vehicle is not in safe condition, before he
conducts such an examination, however, has the effect, in practice
if not in strict law, of converting the provision into a licence to
undertake random searches of vehicles. Refusal to permit such an
“examination” is, by virtue of Subsection 55(3), a summary
conviction offence for which the offender is liable to a fine of not
less than $50 and not more than $100.

Random personal and property searches are permitted by
Section 3 of Ontario’s Public Works Protection Act™, which
provides that:

“3. A guard or peace officer,
{(a) may require any person entering or attempting to enter any public
work or any approach thereto to furnish his name and address, 1o identify
himself and to state the purpose for which he desires to enter the public
work, in writing or otherwise;
(b) may search, without warrant, any person entering or attempting to
enter a public work or a vehicle in the charge or under the ¢control of any
such perscn or which has recently been or is suspected of having been in
the charge or under the control of any such person or in which any such
person is a passenger; and
(c) may refuse permission to any person to enter a public work and usc
such force as is necessary to prevent any such person from so entering.”

Refusal to comply with a request or direction made by a guard or
peace officer under this Act is a summary conviction offence
punishable by a fine of up to $100 or by imprisonment for up to
two months or both,?® Tt is noteworthy that the statute contains a
broad definition of “‘public work™, which includes:

“(iy any railway, canal, highway, bridge, power works including all property
used for the generation, transformation, distribution or supply of hydraulic
or ¢lectrical powers, gas works, water works, public utility or other work,
owned, operated or carried on by the Government of Ontario or by any
board or commission thereaf, or by any municipal corporation, public utility
commission er By private enterprises.” ™ (emphasis added)

Indeed, this definition appears on its face to be so broad that it is
difficult to imagine what industrial enterprise could not be consi-
dered a **public work™ according to its terms. Section 2 of the Act,
furthermore, provides that “for the purpose of protecting a public
work, guards may be appointed by” a number of officials, as well
as by “‘the chairman or other person who is the head of a board,
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commission or other body owning or having charge of the public
work”™ (emphasis added). Section 2(2) provides that: “Every
person appointed as a guard under this section has, for the
purposes of this Act the powers of a peace officer”.

One final example of a statute which confers extensive powers
of random personal and property search without warrant on
private security personnel is the Federal Aeronautics Act® as
amended in 1973.2% Section 5.1 of this Act now provides that;

“(3) No person who, before boarding an aircraft, has been required by a
security officer
(a) to submit to an authorized search of his person, or
(b) to permit an authorized search to be carried out of the personal
belongings and baggage that he intends to take or have placed on board
the aircraft
shall board the aircraft unless the person has submitted to an authorized
search or permitted an authorized search to be carried out, as the case may be.

(4) Where, after having boarded an aircraft, a person who has been required
by a security officer

(a} to submit to an authorized search of his person, or

(b} to permit an authorized search to be carried out of the personal

belongings and baggape that he took or had placed on board the aircraft
refuses to submit to an authorized search or to permit an authorized search to
be carried out, as the case may be, the security officer may order that person
to leave the aircraft and remove from the aircraft the personal belongings
and baggage that he took or had placed on board the aircraft, and such
person shall thereupon remove himself from the aircraft and remove or
authorize the removal of such personal belongings and haggage from the
aircraft.

(5) No person who, having been required by a security officer to permit an
authorized search of baggage, goods or cargo that he intends to have
transported on an aircraft, refuses to permit such a search to be carried out
shall place the bapggage, goods or cargo on board the aircraft, cause the
baggage, goods or cargo to be placed on board the aircraft or attempt to
place the baggape, goods or cargo on board the aircraft.

{6) Where baggage, goods or carge are received at an aerodrome for
transport on an aircraft and are unaccompanied by any person who may give
the permission referred to in subsection (5), a security officer may carry out
an authorized search of such baggage, goods or cargo and, in carrying out
that search, may use such force as may be necessary to gain access to the
contents of the baggage, goods or cargo.

(7) When security measures authorized under this section are instituted to
observe and inspect persons at aerodromes or on aircraft, there shall be
posted at prominent places where persons are observed or inspected under
those measures, where they depart for boarding aircraft and where they enter
upon aircraft, a notice, in at least the official languages of Canada, stating
that authorized security measures are being taken to observe and inspect
passengers and that no passenger is obliged to submit to a search of his
person, personal belongings or baggage if he chooses not to board an
aircraft.”
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“Security officers” having such powers under the statute are
“persons or classes of persons”, designated by the Federal Minis-
ter of Transport, “who, in his opinion, are qualified to be so
designated”.”® In practice, such persons are frequently members of
the private contract manned security industry. An “‘authorized
search” is defined in Section 5.1(12) as meaning *“a search carried
out in such manner and under such circumstances as may be
prescribed by the regulations made under this section”. The
regulations, in turn, require that air carriers establish and maintain
prescribed security measures at aerodromes, including *‘systems of
searching persons, personal belongings, baggage, goods and cargo
by persons or by mechanical or electronic devices’?'?, and *‘secu-
rity measures on aircraft consisting of systems of searching the
aircraft and persons, personal belongings, baggage, goods and
cargo thereon by persons or by mechanical or electronic de-
vices".?!! The regulations also require that: ““An authorized search
shall be carried out (a) in accordance with the systems referred to”
above; “‘and (b} using reasonable force, if necessary”.?!?

These provisions of the Federal Aeronautics Act are particu-
larly noteworthy because, like the provisions under Ontario’s
Public Werks Protection Act, they grant to certain private security
personnel powers to conduct random personal and property
searches, without there having to be any suspicion of criminal or
other wrongful behaviour or intent on the part of the persons who
are, or whose property is, searched. Unlike the provisions of the
Public Works Protection Act, however, the provisions of the
Aeronautics Act do give the option to the public of declining to
submit to such searches, and require that this option be brought to
the public’s attention by notices ‘‘posted at prominent places
where persons are observed or inspected under those measures,
where they depart for boarding aircraft and where they enter upon
aircraft” 2* A person who does decline to submit to such searches,
of course, may be refused permission to board an aircraft. The
- notices actually in use for this purpose at one airport state as
follows:

“Authorized security measures are being taken to observe and inspect
passengers at this airport, No passenger is cbliged to submit 1o a search of his
person, personal belongings, or luggage if he chooses not to board an
aircraft.”
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(4) Searches Incidental to the Exercise of Property Rights

As we shall note later in this chapter, most searches made
pursuant to the exercise of property rights can be made only with
the consent of the person being secarched, or whose property is
being searched. Sections 38 and 39 of the Criminal Code, however,
raise the possibility that searches of persons or property without a
warrant and without the consent of the person being searched
may, in certain circumstances, be permitted in defence of movable
property. The Sections provide as follows:

**38.(1) Every one who is in peaceable possession of movable property, and
every one lawfully assisting him, is justified
{a) in preventing a trespasser from taking it, or
{b) in taking it from a trespasser who has taken it, if he does not strike or
cause bodily harm to the trespasser.

(2) Where a person who is in peaceable possession of movable property
lays hands upon it, a trespasser who persists in attempting to keep it or take
it from him or from any one lawfully assisting him shall be deemed to
commit an assault without justification or provecation.

39.(1) Every one who is in peaceable possession of movable property under a
claim of right, and every one acting under his authority is protected from
criminal responsibility for defending that possession, even against a person
entitled by law to possession of it, if he uses no more force than is necessary.

(2) Every one who is in peaceable possession of movable property, but
does not claim it as of right or does not act under the authority of & person
who claims it as of right, is not justified or protected from criminal
responsibility for defending his possession against a person who is entitled by
law to possession of it.”

These Sections must be read in the light of Section 25(1) of the
Code, which provides that:

“25.(1) Every one who is required or authorized by law to do anything in the
administration or enforcement of the law
{a) as a private person,

is, if he acts on reasonable and probable grounds, justified in doing what he
is required or authorized to do and in using as much force as is necessary for
that purpose.”

It would seem that these provisions, when read together, give
considerable scope to the possibility of searches without warrant,
both of persons and of property, and without the consent of the
person being searched, to defend possession of movable property.
There appear to have been very few judicial considerations of the
scope of these provisions, and so it is difficult to state with
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certainty how they might apply to routine private security work. In
those cases in which these provisions have been considered,
however, the courts have strongly emphasized that no action
which involves the use of any personal violence will normally be
considered justified by Sections 38 and 39 of the Code.

In R. v. Doucette et al, in a unanimous judgment, the Court of
Appeal of Ontario enunciated the principle that:

*“There must be reasonable limits imposed upon the right of self-help
assumed and asserted by private individuals in order to preserve peace and
tranquility and to avoid the evil consequences which are bound to flow from
insistence upon a right 10 use private force. Under 8.39 of the Criminal Code,
the peaceable possessor of movable property under a claim of right is
protected from criminal responsibility (although not from civil responsibi-
lityy?'* for resisting its taking even by the person legally entitled.”?"”

The Doucette case involved an attempt by private bailiffs to
repossess a television set which had been purchased on an
installment payment basis, the purchaser having fallen behind on
his payments. There seems no reason, however, why the principles
enunciated in that case should not have general application to
those who, for whatever reason, attempt to repossess movable
property pursuant to their rights under Sections 38 and 39 of the
Code. In concluding its judgment in the Doucetre case, the court
expressed in strong terms the general principle it will observe in
applying Sections 38 and 39. Speaking for the court, Schroeder,
J.A,, said:

“I hope that the expression of this opinion may serve to correct certain
impressions which seem to have got abroad that merchants who sell their
wares on credit under the terms of hire-purchasc agreements, finance
companics to whom such agreements are sold and assigned, or bailiffs
employed by the vendoers or their assignees, may take the law into their own
hands and exert private force with impunity. If they are unable to retake their
property by peaceable means and without provoking a breach of the peace,
the Courts are always open to them and they may institute replevin
praceedings or take such other action as they may be advised in order to
recover their property.’**!®

By ruling out any force at all, the court in this case appears to have
gone somewhat further than words of the Criminal Code itself. Sec-
tion 38 provides that reposscssion will be justified provided that
the person repossessing does not “strike or cause bodily harm to
the trespasser”®’, and Section 25(1) suggests that in doing an act
which is “‘authorized by law”, a private person is justifiedin using
“as much force as is necessary for that purpose™. Section 39 itself
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provides that defence of possession of movable property under a
claim of right will be justified if “‘no more force than is necessary”
is used. Both Sections, therefore, appear to contemplate that some
force may be justified, and it may be that the strong language of
the court in the Dowucetie case must be read in the light of the
particular facts of that case (which involved substantial personal
violence), and that courts would not generally hold illegal attempts
at repossession (e.g., through involuntary search of property)
which involve minimal force and no personal violence.

There is no doubt, however, that private security personnel
who choose to invoke Sections 38 and 39 of the Code to justify
personal or property searches, to protect company property or
merchandise, for instance, from theft, must do so at their own {(or
their company’s) risk. In this sense, it seems likely that the courts
will treat these rights under Sections 38 and 39 in much the same
way that they treat the right of persons other than peace officers to
make an arrest, under Section 449 of the Code, of persons whom
they “find committing” an offence. In exercising rights under
Sections 38 and 39, the private security officer will thus bear the
risk of liability for his actions if it turns out that the person from
whom he attempts to repossess goods is not a trespasser or has not,
in fact, taken the goods. Whether the courts would apply to the
interpretation of “has taken it” in Section 38 the same kind of
approach that was taken in the Biron case?’® to the interpretation of
“finds committing™ in Section 450, and interpret the section to
mean *‘‘has apparently taken it”, remains a matter of speculation.
Obviously, the job of private security would be made much easier,
and perhaps the rights of the general public would be significantly
diminished as a result, if they did.

(5) Searches Pursuant to Consent of the Person Being Searched

No examination of the law governing private security search
and seizure powers can be considered complete which does not
examine the law governing consent as it relates to submission to
such powers. In particular, the law of consent must be scrutinized
in terms of how far it takes into account the modern reality of the
phenomenon of private security. This is because all the laws ever
written, and all the cases ever decided, which purport to give
citizens freedom from undue interference and subjection to securi-
ty powers such as search and seizure, come to nothing in the face
of the individual who freely and voluntarily consents to submit to
such powers. As we shall note in the following chapter, it is on
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such consent and public cooperation that private security person-
nel most commeonly rely in doing their day-to-day work, and in
availing themselves of the opportunity to search persons and
property as part of that work. It therefore becomes of great
importance in understanding the legal framework within which
they operate, to examine how the law defines free and informed
consent, and what behaviour is recognized by the law as indicating
that such consent has been given.

If a private security guard, or any one else, searches a person or
a person’s property without that person’s consent, and other than
pursuant to some specifically recognized statutory or common law
power of search, he will be committing a civil wrong against that
person, for which he may be sued in damages (for, e.g., assault,
battery, false imprisonment, etc.}). Depending on the circumstances
he may also be committing a criminal offence (e.g., of assault). An
understanding of what the law recognizes as free and informed
consent under such circumstances is, therefore, ¢ritical to an
understanding of the legal scope of private security search and
seizure poOwers.

The legal concept of consent is to be found almost exclusively
in case law which elucidates the common law. Consent is scarcely
to be found at all mentioned in statute law. In the Criminal Code,
which defines the more significant ¢riminal law enforcement
powers, there is no reference to the subject of consent other than in
relation to certain specific offences?'® which have little bearing on
the exercise, or purported exercise, of police powers. The general
defence of consent is rather left defined by common law, and
preserved as part of our criminal law by virtue of Section 7 of the
Code. The concept of consent as it applies in civil law (e.g., as a
defence against liability for damages in tort) is similarly defined
exclusively by case law.

. Because the exercise of law enforcement powers, or their

purported exercise, are only rarely made the subject of civil suits or
criminal prosecutions, the case law governing consent in this area
is meagre indeed. General concepts of the nature and limits of
valid consent to search, for instance, must thus be derived largely
by analogy to concepts of consent developed in other legal
contexts.

In order to establish whether or not there has been consent in a

given situation, the courts will not only consider explicit expres-
sions of consent (either verbal or written), but may also under
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certain circumstances be willing te infer the existence of consent
from the conduct of the parties involved, or from their special
relationship to one another. And in considering the overall
circumstances in which consent is alleged to have been given, the
courts will usually be vigilant in considering aspects of the
circumstances which may suggest that consent which is apparently
given (even expressly) should nevertheless not be regarded
as sufftciently free and informed consent to warrant recognition as
legally valid consent. 1n determining whether consent has been
given, therefore, the courts will generally be as much, if not more,
concerned with what was actually in the mind of the person who is
alleged to have consented, as with the perceptions of the person to
whom consent is alleged to have been given.?®® In practical terms,
however, the appearances will provide important evidence from
which a court or jury may infer whether or not consent was
actually given in the circumstances.

Although consent is commonly referred to as a defence to a
criminal charge, or to a civil suit in tort, it is important to
understand that in strictly legal terms it is the absence of consent
which usually comprises an integral part of the crime or tort which
the prosecutor or plaintiff must prove. Thus under our current
law, both the criminal offence of assault, and the torts of assault,
battery and false imprisonment, are defined as being done without
the consent of the accused or plaintiff.??' The practical result of this
is that the burden of proof in such cases is on the *“victim”, to
establish that he was assaulted, imprisoned, etc. without his
consent. The accused (or defendant in a civil case) is not required
to prove that the victim did consent.??? The theoretical advantage
which this gives to the defendant in a civil or criminal case, is of
course somewhat diminished in practice by the fact that a court or
jury will often be willing to infer the absence of consent when no
evidence is led to suggest that consent may have been given. In
practice, therefore, there will often be some initial evidential
burden on the defendant to introduce some evidence of consent,
even though the final burden in a case rests on the prosecutor or
the plaintiff to prove the absence of consent. However, the fact
that our law requires the prosecutor or plaintiff to prove the
absence of consent, rather than requiring the defendant to prove
that consent was given, reflects an attitude towards individual
freedoms which may perhaps go some way to explaining why the
purported exercise of police powers such as search and seizure are
so rarely made the subject of criminal prosecutions or civil suits for
damages. A legal system which was more protective of individual
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freedom would presumably reverse this onus of proof, and require
a defendant to justify any interference with such freedom.

Our law recognizes some limits to the freedom of individuals to
validly consent to assaults and other trespasses to the person, but
it would be unusual indeed for those limits to be exceeded in search
sitnations. In reviewing the law on this point, Freedman and
Stenning have concluded that the law

“appear{s) to support the contention that a person may consent to being
assaulted, detained, etc., and that such consent may be given expressly, by
implication, or may spring from the terms of an agreement. The Abraham
case®?? suggests that there are limits 1o the kinds of consent which the courts
will accept as a defence to a criminal charge; it would appear that they would
not normally accept consent as a defence if the accused has “‘beaten up” the
victim, although the degree of brutality for which consent of the victim will
provide a defence is not clear.”??

There is some reason to believe that these limits to the scope of
consent which will be recognized as valid in law, apply equally to
civil as well as criminal liability. In R. v. Shand?, the Ontario
Court of Appeal cited with approval the English case of Edwick v.
Hawkes??, in which it was held that a clause in a lease which
purported to give the landlord a right to eject the lessee by force in
the event of a breach of convenant, or at the end of the term of the
lease, was void as being a licence to commit an act forbidden by
law. This case suggests that consent, even when it is enshrined in
the terms of a written contract, will not always be accorded legal
recognition by the courts, if it purports to licence physical violence
to the person or even to his property.

Of more immediate concern with respect to the law of search,
however, is the case law which deals with how consent may be
ascertained and, more particularly, under what circumstances it
will be implied from the conduct of the person being searched. In
practice, this issue may arise in four different ways with respect to

" typical situations involving private security personnel. First, it may
arise where a person goes onto private property, or remains there,
after reading a notice which clearly states that submission to some
kind of search is a condition for entering or remaining upon the
property. Here, the issue is the effect of unilaterally posted notices.
Secondly, is the question of when consent will be implied from the
conduct of a person who submits to a search, usually after some
kind of verbal request, without resistance. Thirdly, is the issue
of the effect, if any, which the wearing of uniforms by private
security personnel may have on the court’s attitude towards the
voluntariness of consent which may be implied from submission to
search, Finally, we must consider whether consent is ever implied
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from the special relationship of the parties involved in a search or
seizure.

(a) Unilateral notices. It is quite clear that an occupier or owner
of premises may, either as a contractual term or through the exer-
cise of his rights over the premises as an occupier, make access
to the premises by other persons conditional upon submission by
them to search procedures. The only limits to the occupier’s rights
in this respect would seem to be those described above, whereby
courts will sometimes decline to give effect even to express consent
where it is consent to personal violence or other substantial
physical force.

Whether such conditions are imposed as a contractual term
(e.g., through a condition printed on an admission ticket for which
money has been paid), or simply by the posting of unilateral
notices on the premises by the occupier, the main issue is likely to
be that of the adequacy of notice of such conditions given to the
visitor or contractor. In each case the courts will inquire as to
whether the parties were given sufficient notice of the conditions
that their consent to them could be implied from their subsequent
conduct.

In cases dealing with conditions which are set out as terms of a
contract, the courts have approached the matter differently de-
pending upon whether the contract was one which was reduced to
writing and signed by the parties (e.g., a written lease), or whether
the contract was one, whether reduced to writing or not, which was
not signed by the parties. The law on this point was most clearly
set out by Mellish, L.J., in the leading English case of Parker v. The
South Egstern Railway Co.:

“In an ordinary case, where an action is brought on a written apreement
which is signed by the defendant, the agreement is proved by proving his
signature, and, in the absence of fraud, it is wholly immaterial that he has not
read the agreement and does not know its contents. The parties may,
however, reduce their agreement into writing, so that the writing constitutes
the sole evidence of the agreement, without signing it; but in that case there
must be evidence independently of the agreement itself to prove that the
defendant has assented to it. In that case, also, if it is proved that the
defendant has assented to the writing constituting the agreement between the
parties, it is, in the absence of fraud, immaterial that the defendant had nat
read the agreement and did not know its contents, Now if in the course of
making a contract one party delivers to another a paper containing writing,
and the party receiving the paper knows that the paper contains conditions
which the party delivering it intends to constitute the contract, [ have no
doubt that the party receiving the paper does, by receiving and keeping it,
assent to the conditions contained in it, although he does not read them, and
does not know what they are...”??’
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Dealing more specifically with cases in which conditions are
printed on tickets of admission, etc., Mellish, L.J., summarized the
law as follows:

“I am of opinton, therefore, that the proper direction 1o leave to the jury in
these cases is, that if the person receiving the ticket did not see or know that
there was any writing on the ticket, he is not bound by the conditions; that if
he knew there was writing, and knew or believed that the writing contained
conditions, then he is bound by the conditions; that if he knew there was
writing on the ticket, but did not know or believe that the writing contained
conditions, nevertheless he would be bound, if the delivering of the ticket to
him in such a manner that he could see there was writing upon it, was, in the
opinioré2 ;}f the jury, reasonable notice that the writing contained condi-
tions.”

In considering the effects of unilaterally posted notices by
occupiers in situations in which there is no contractual relationship
between the occupier and the visitor, the courts have adopted an
almost identical approach. The cases, however, have largely been
concerned with notices which purport to exclude the occupier’s
liability, rather than those which impose such obligations as
submission to search as conditions of entry onto the premises.
Since both types of notice essentially involve the imposition of
conditions of entry on visitors, however, it seems plausible that the
same basic principles would apply in either case.

In the leading English case of Ashdown v. Samuel Williams and
Sons Ltd., the court considered the effects of two notices which
were posted on the defendants’ land, and which purported to
exempt the defendants from liability for any injury which persons
using a short cut, which passed over the defendants’ land, might
suffer. During the course of his judgement in the case, Jenkins,
1..J., observed that:

“It is not in dispute that it is competent to an occupier of land to restrict or
exclude any liability he might otherwise be under to any licensee of his,
including Hability for his own or his servants’ negligence, by conditions aptly
framed and adeguately made known to the licensee.”??’

Jenkins, L.J., went on to remark that:

“I see no reason in principal for holding that something more is needed to
give a mere non-contractual licensee constructive knowledge of a condition
restricting or excluding his ordinary right to be treated with reasonable care
while on the land to which the licence relates, than is required to give a party
to a contract constructive knowledge of a term restricting or excluding some
right of action he would or might otherwise have under the general law. 230
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These cases appear to give property owners very wide authority,
not only to impose submission to search as a condition of entry
onto premises, but also, it would seem, to exempt themselves from
common law liability which might otherwise arise from such
scarches, by unilaterally and carefully placed notices on their
premises. As Weir has pointed out, and as was noted above in
Chapter 2 of this report:

... the tort of trespass protects all premises...Nor does the law of contractual
damages distinguish between the various kinds of premises.,.{T)he law of
damages, whether in contract or in tort, does not distinguish between private
places and places of public resort in private occupation . . .

The common law thus gives to the corporate occupier the power to
confer wide powers of search on his private security employees
over those who voluntarily come onto his premises, and equally
wide powers to exempt himself and his employees from common
law liability, and even criminal liability, in conducting such
searches, provided actual violence is not used. Since this is all
accomplished through his right to make consent to such proce-
dures a condition of entry onto his premises, however, the
visitor/client may avoid exposing himself to these powers by
declining to come onto the premises.

One other matter which arises over unilaterally posted notices
is the question of exactly how they affect the rights of those who
enter having read and understood them (or, which has the same
legal implications, having *‘constructively” read and understood
them). Clearly, since consent to submit to search is a condition of
remaining on the premises under such circumstances, a refusal to
submit to search will make the visitor a trespasser and, as we have
noted, liable to be removed from the premises, by force if
necessary.”? More questionable, however, is whether an occupier,
or his private security personnel, may insist on conducting a search
before allowing the visitor/client to leave the premises. Although
there is no clear authority on this point, the review of the common
law set out above would seem to suggest that the combined effect of
Sections 38 and 39 of the Criminal Code and carefully worded and
carefully placed notices, could give an occupier this right, provided
that he does not resort to physical violence in enforcing it.2** It may
be, however, that if the courts were squarely confronted with this
issue, they would be reluctant to accept the effect of such notices as
a defence to a suit for false imprisonment, and would find some
way of avoiding this conclusion.
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(b) Consent implied from acquiescence. If a person acquiesces
in search procedures, without protest or resistance of any kind,
this of course constitutes prima facie evidence of consent. As we
have seen, however, the courts will generally inquire into many of
the preceding and surrounding circumstances before concluding
that the person who acquiesced in search procedures did legally
consent to them. The cases demonstrate a concern to discover
whether the person being searched felt that he had any real
alternative to submitting to search procedures, In assessing this,
the courts tend to consider such matters as: the forcefulness with
which private security personnel insist on submission to search;
whether the incident occurs in a public area and is likely to be seen
by many other members of the public; any suggestion or hint that
refusal to submit to search will lead to detention by force, whether
such suggestion arises from anything said by private security
personnel, or by the demeanour or numerical superiority of the
private security personnel involved; whether the request for sub-
mission to search has been accompanied by any public accusation
of criminal conduct on the part of the person being searched.?*

This broad approach which the courts appear to have taken in
establishing the circumstances in which consent will be implied
from acquiescent conduct by the person being searched, provides
considerable aid to the plaintiff or prosecutor who must prove that
a search was undertaken without the consent of the person being
searched.

(c) Uniforms and consent. Special concern arises over the effects
of uniforms worn by private security personnel because of the
possibility that they might induce consent to such procedures as
searches, which would otherwise not be forthcoming, because of
public misconceptions about the authority and powers of uni-
formed personnel. As Kakalik and Wildhorn have put it:

*“As a practical matter, however, private security personnel are likely to be
able to take fuller advantage of their citizen powers. Their experience and
training 1s likely to increase their ability to exercise their powers. Moreover,
by training or uniform, they can exercise the most useful tool of private
security work — consent or acquiescence of others.”23

There appears to have been no research undertaken in Canada or
elsewhere which examines public attitudes towards, and percep-
tions of, private security personnel, or which can give any indica-
tion as to whether members of the public do in fact believe that
persons wearing uniforms do have greater authority and powers
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than others. In the light of the modern growth of private security,
such research would seem long overdue.

There is some evidence, however, that private security person-
nel themselves are not indifferent to the effects of uniforms. In
their recent study of manned contract security in Ontario, Shear-
ing and Farnell asked security employees: “Do you think wearing
a police-type uniform increases your effectiveness as a security
guard in dealing with the following three groups of people: the
general public, offenders, the police?” Eighty per cent of the guards
responded that they did fee] wearing such a uniform increases their
effectiveness in dealing with the general public, 68 per cent simi-
larly answered affirmatively with respect to offenders, and 62 per
cent answered affirmatively with respect to the impact of uniforms
in relations with the public police.?%

In her study of in-house security forces in a variety of
industrial and commercial settings, Jeffries has suggested that the
structure and style of an in-house security force is determined by a
variety of factors, including: the number of persons employed by
the company; the physical features of the location to be secured;
the location in the community of the place to be secured; the
nature of the product manufactured or service provided; the
presence or absence of a union; the historical traditions of the
company; the personality of the security director; and the com-
pany structure in terms of reporting relationships. In speaking of
retail security, however, Jeffries notes that:

*In looking at the various models or structures of retail security included in
the sample, | would reiterate that deterrence is perceived by all departments
to be their raison d'étre. This concept is operationalized in two basic ways:
deterrence by intimidation, i.e., a highly visible security department, usually
attired in fairly police-like unlforms deterrence by apprehension, i.e., an
active corps of floor detectives apprehending and charging shoplifters. 237

The available research, then, suggests strongly that the effect of
uniforms in facilitating their work and in encouraging acquies-
cence and cooperation by the public, is not lost on private security
personnel.

The wearing of uniforms by private security personnel is
currently more or less controlled through a variety of legal
provisions, Sections 119 and 377 of the Criminal Code prohibit the
wearing of military and police-like uniforms of such a kind as
would give rise to charges of impersonation. Similar provisions
may be found in various police statutes?**, and even in a municipal
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by-law.?® With respect to contract security personnel who are
required to be licenced under Provincial legislation, there are also
of course legal and administrative controls which may be exercised
through this medium. These licensing statutes generally require the
wearing of uniforms by licensed security guards while on duty, and
forbid the wearing of uniforms by private investigators while on
duty.?*® They also often give power to licensing authorities to make
regulations specifying types of uniforms, etc. which may be worn
by licensees, and requiring approval of such uniforms by the
licensing authority.?*! Such statutes also usually prohibit licensees
from performing police duties, or holding themselves out as
“performing or providing services or duties ordinarily performed
or provided by police.?

Charges against private security personnel for offences against
these statutory provisions are extremely rare, as are complaints to
licensing authorities alleging improper use of uniforms. While the
matter of sanctions against licensees will be considered further
below, we may note here that in their study of the administration
of licensing statutes, Stenning and Cornish reported that only in
Quebec and Nova Scotia did licensing authorities report receiving
complaints of “‘impersonation of public police or investigator” or
use of “improper uniform or equipment™.?#

Whilst provisions of this kind commendably attempt to reduce
the likelihood of confusion in the public mind between private
security personnel on the one hand, and public police and military
personnel on the other, they do not go far in dealing with the more
fundamental question of what effects uniforms of any kind
(whether distin¢t from police uniforms or not) may have on public
perceptions of a security guard’s status and authority. Concern
over this issue must increase with the growing tendency of
Provincial governments to think in terms of extending current
statutory controls over manned contract security to cover in-
house security forces also. In Ontario, such a move has reached the
stage of legislative proposals incorporated in a bill (Bill 87)
currently before the Provincial Legislature. Under this bill, while
in-house security personnel will not themselves have to be licen-
sed? they will become subject to the various standards and
prohibitions laid down in the bill’s provisions. Sections 37(1) and
39 of the bill require all security guards and burglar alarm agents
to wear uniforms which are “in accordance with the regulations”
while on duty. The results of this bill, if it is enacted, would seem to
be that more private security personnel in Ontario will be required
by law to wear uniforms than are presently required to do so. This
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kind of regulation, therefore, is likely to make the question of the
effect of uniforms in inducing consent when it may otherwise not
be forthcoming more, rather than less, critical.

(d) Consent implied from special relationships. One final
matter for consideration on the issue of consent, is the question of
whether the courts will ever imply a right or permission to search
from the special relationship of the person searching to the person
being searched. Private security employees, as agents of their
employers or client companies, find themselves in a variety of such
special relationships, such as that of an employer to his employee, a
landlord to his tenant, a hospital to its patients, a hotel to its guests,
a carrier to his passengers, etc. The law governing search and
seizure, however, appears to have been developed exclusively
around concepts of criminal law enforcement on the one hand, and
rights over property on the other, with the result that rights or
implied permission for search or seizure arising specifically out of
such relationships are not generally recognized by the law. A
notable exception to this general proposition is the well-established
right of lien which innkeepers have at common law over the
property of their guests who fail to pay their bills. Amirault and
Archer have described this right of lien as follows:

“If a guest fails to pay his bill at the end of his stay, an innkeeper has the
right at common law to prevent the ghest from removing his belongings from
the hotel, to take actual possession of such goods, to hold them, and
eventually, if necessary, to sell them. The purpose of this action is to ensure
payment for the accommodation and any other services related to the guest’s
stay that have been provided. This right of lien is conferred upon an
innkeeper to compensate him for the fact that he is required by law to accept
any qualified traveller. Tt exists only with regard to an innkeeper and a guest,
as strictly defined in common law. It would not apply, for example, tc a
person censidered by law to be a boarder in a hotel rather than a guest, nor
would it apply to the operator of a motel, resort, boarding or lodging house,
or restaurant that does not satisfy the legal requirements of an inn, 7

The authors also note that:

“It should be noted that the innkeceper’s right of lien extends to any traveller
who incurs a debt to the innkeeper, not just to guests who are staying
overnight. Thus, a persen who stops by a hotel for a meal or a drink may also
have his goods held until he pays his bill."**

And, finally, that:

“It should be emphasized that the innkeeper’s lien relates only to the guest’s
belongings and not to the guest’s own person. [t is therefore illegal for an
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innkeeper to detain, or attempt to detain, a guest until he has paid his
bill,"2%7

In many of the larger hotels, the practical enforcement of the
innkeeper’s right of lien will fall to private security personnel.
Clearly, such enforcement does not involve any right to conduct
personal searches. Property searches, however, may be inevitable if
such a right of lien is to be effective. The extent to which private
security may go, in searching for and seizing a hotel guest’s
property in the exercise of the innkeeper’s rights of lien, however,
does not seem to have been clearly defined by the courts.*#

In many Provinces the common law right of lien of innkeepers
has been codified by statute and broadened in the process. Section
2 of Ontaric’s Innkeeper’'s Act®®, for instance, provides that:

*“2.(1) An innkeeper, boarding-house keeper, or lodging-house keeper has a
lien on the goods of his guest, boarder or lodger for the value or price of any
food or accommodation furnished to him or on his account.”

An “inn”, for the purposes of this Act, is defined by Section 1 as
including, “‘a hotel, inn, tavern, public house or other place of
refreshment, the keeper of which is by law responsible for the
goods of his guests™.

Beyond this exceptional and historic privilege the law does not
appear to recognize any relationships as giving any implied rights,
or warranting any inference of consent, to personal or property
scarches or seizure.?®® Arbitrators in the field of labour relations
have over the years begun to develop some principles with respect
to search of employees and their property by employers. Labour
arbitration decisions, however, unlike court decisions, do not have
general legal force, and are binding only on the parties involved in
the particular disputes out of which they arise. Consideration of
these decisions, therefore, will be postponed to the following
chapter of this study.

Legal Redress for Wrongful Searches and Seizures

In concluding this chapter, we must now consider briefly the
vartous avenues of legal redress which are available to persons who
may be wrongfully subjected to search procedures by private
security personnel. In the following chapter we shall consider some
of the other, non-legal, avenues of redress which are available to
such persons.
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In considering legal liability for wrongful searches, two main
issues arise. First, is the liability of the person(s) who actually
carried out the illegal search. Secondly, is the possible vicarious
liability of that person’s employer (s} or other person (s) to whom
he provides his services. In the case of certain mechanical search
devices, which are not backed up by searches by private security
personnel, of course, the first issue does not arise, and the
corporate owner of the search equipment bears original rather
than vicarious liability for any illegality. There appear to be no
reported cases yet, however, in which a company or institution has
been sued for damages for an illegal mechanical search not
involving actions by corporate personnel.

There are essentially three major avenues of legal redress
against illegal searches by private security personnel: (a) criminal
charges, (b) civil suits for damages, and (c) complaints to licensing
authoritics, in the case of searches involving licensed private
security personnel. We shall describe each of these briefly in turn,
considering in each case both original and vicarious liability.

(1) Criminal Charges. A wide variety of possible criminal
charges could arise out of illegal personal or property searches.
Depending upon the circumstances, such searches may give rise to
charges of common assault, assault causing bodily harm, wilful
damage to property, break and enter, causing a disturbance,
impersonating a peace officer, theft, extortion, or an attempt to
commit any of these offences, A personal search of a female by a
male security officer could also give rise to a charge of indecent
assault, and it is for this reason that a common practice has grown
up within private security never to allow a body search involving
personal contact between persons of the opposite sex. A personal
search conducted with an electronic device (e.g., a metal detector),
however, is not generally considered to present problems of this
kind, at least when clothing is not removed.

With respect to all of these charges, except those of causing a
disturbance and impersonating a peace officer, it will be up to the
prosecution to prove beyond a reasonable doubt all the elements
of the offence, including the fact that the person being searched did
not consent to the search. Furthermore, the requirement of mens
rea for these offences is sufficientlty high that a person who
genuinely, but mistakenly, believes that he has a right to search
will rarely be convicted on such charges. In R. v. Wallace, R. v.
Hall, R. v. Leach®', for instance, bailiffs who were not peace
officers were acquitted of impersonating a peace officer on the
grounds that they did not have the necessary mens rea for the
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offence because they genuinely believed that they were peace
officers. This would seem to suggest that criminal prosecutions of
private security personnel in cases of illegal search will only be
successful in the grossest cases of abuse. This is undoubtedly one
of the reaons why they are so rare.

In those Provinces in which Petry Trespass legislation has been
enacted, an illegal search or seizure which involves trespass to
land, may also give rise to a prosecution for the Provincial offence
of trespass under such statutes.?*

Corporations are only rarely held vicariously liable for the
ctiminal acts of their employees and, when this does occur, it is
generally only in cases of strict liability offences.’®® Case law
demonstrates, however, that a corporation may be held directly
responsible in criminal law where the acts of its employees can
truly be said to be acts attributable to the company itself. The
question in each case will be whether the employees represented
the ‘‘acting and directing will”” of the company.?** Such a finding
will generally only be made where the person actually responsible
for the conduct in question held a position within the company in
which he was called upon to make major executive decisions in
carrying on the company’s business. It will be extremely rare, if
ever, therefore, that a corporation is held either vicariously or
directly criminally responsible for an illegal search by one of its
security employees.

(2) Civil Suits for Damages. As we have noted earlier in this
chapter, the most likely avenues of civil redress for persons who
have been subjected to illegal searches are civil suits for damages in
trespass. These would include suits for assault, battery, false
imprisonment, and trespass to land. In the event of articles being
seized as a result of an illegal search, civil actions in conversion or
detinue may lie.

As with criminal liability, civil liability for damages for any of
these torts will depend upon the person who has been searched
(plaintiff) proving that the search or seizure was conducted
without his consent. The only exception to this general rule would
appear to be in the case of trespass to land “where, by the weight
of authority, the burden of proving a licence is upon the defend-
ant™.2%* Similar problems to those of proving mens rea in criminal
prosecutions, however, do not arise in civil suits of this kind.

In four Provinces, statutes have been enacted which create civil
remedies for invasions of privacy,?”® and these remedies may often
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be available to those who have been subjected to illegal searches or
seizures by private security personnel. These remedies exist in
addition to the common law remedies referred to above. The
Privacy Acts of British Columbia, Manitoba and Saskatchewan,
are all quite similar, and each establishes a tort of invasion of
privacy. Section 2 of British Columbia’s Act, forinstance, provides
that:

“2,(1} It is a tort, actionable without proof of damage, for a person, wilfully
and without a claim of right, to violate the privacy of another.

(2) The nature and degree of privacy to which a person is entitled in any
situation or in relation to any matter is that which is reasonable in the
circumstances, due regard being given to the lawful interests of others; and in
determining whether the act or conduct of a persen constitutes a violation of
the privacy of another, regard shall be given to the nature, incidence, and
occasion of the act or conduct and to the relationship, whether domestic or
other, between the parties.”

Section 3(1) provides that an act or conduct is not a violation of
privacy (a) where it is carried out with the subject’s consent, (b)
where it is incidental to the exercise of a lawful right of defence of
persens or property, (c) where it is authorized by law, or (d) where
it is carried out by a peace officer or public officer in the course of
his duty,

Quebec’s Charter of Human Rights and Freedoms enumerates,
in Sections 4-8, a number of human rights which are of relevance
to search and seizure situations, as follows:

“4, Every person has a right to the safeguard of his dignity, honour and
reputation.

5. Every person has a right to respect for his private life.

6. Every person has a right to the peaceful enjoyment and lree disposition
of his property, except to the extent provided by law.

7. A person’s home is inviolable.

8. No one may enter upon the property of another or take anything there-
from without his express or implied consent.”

Section 49 of the Charter creates the civil remedy for invasion of
these rights, by providing that:

*49. Any untawful interference with any right or freedom recognized by this
Charter entitles the victim to obtain the cessation of such interference and
compensation for the moral or material prejudice resulting therefrom.™
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The section also authorizes a court to order exemplary damages to
be paid by the defendant in such a case.

There is no clear indication as yet as to what attitudes the
courts will take towards private security personnel in applying
these Provincial Privacy Acts. One reported case which involved
the application of the B.C. Privacy Act to the work of a private
investigator, however, suggests that the courts may be willing to
give greater latitude to bona fide private security personnel in
applying such legislation. In Davis v. McArthur, a wife, separated
from her husband and suspecting him of infidelity, hired a private
investigator who watched and followed him for several months,
and attached a “‘bumper-beeper” to his car. The trial judge’s
award of damages for invasion of privacy was reversed on appeal
on the grounds that what the private investigator did was “reason-
able in the circumstances”. In giving the judgment on appeal,
Tysoe, J.A., observed:

“I respectfully agree with the learned trial Judge... that the appellant’s “role
as private investigator does not give a claim of right within 5.2{1) or
authorization within s.3(1)c) so as to afford a complete defence, but it does
not follow that his position as private investigator is not relevant...”

The appellant was acting as agent of the wife who had a legitimate interest in
her husband’s conduct, He was not activated by malice or mere curiosity. It
appears ta me that throupghout he acted with circumspection. His shadowing
and observation of the respondent, was not conducted in such a way as to
attract public attention; nor was it carried out in an offensive manner. In my
respectful opinion, it was not so clese and continuous as to go beyond
reasonable bounds.”?*’

Commenting on this decision, Freedman and Stenning have
suggested that:

“It would appear, therefore, that although he remains subject to Criminal
Code restraints even where he is acting in the course of his business...2"%, a
private investigator is, if he acts “‘with circumspection™, allowed a greater
freedom to interfere with the privacy of others than is an ordinary private
citizen, even though neither may have any lawful “authority” to act.»?%

The question of vicarious civil liability of employers and
contract security clients for the illegal acts of private security
personnel s a complex one and it is intended only to briefly
summarize the main issues surrounding this question here.?® In
order to establish such vicarious liabitity in tort a plaintiff must
prove: (i) that a master/servant relationship existed between the
company and the private security officer; (ii} that the private
security officer was acting within the scope of his employment;
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and, (iii) that the conduct of the private security officer was such as
to render him civilly liable.

The third of these issues has already been considered and need
not concern us further. The first two issues, however, present
serious problems when applied to private security.

(a) a master/servant relationship. Whether or not a master/
servant relationship exists in any particular case will depend upon
the circumstances. Where an incident involves in-house security
personnel, problems will rarely arise, since the in-house security
officer’s employer will normally be in a master/servant relation-
ship to his employee. Where problems do arise, however, is where
the employee is also a peace officer (e.g., a special constable or
railway constable), or where he is a contract security employee
hired by the company from a private security contract agency.

With peace officers, the problem arises out of their special
status, which has been recognized by the courts, whereby they
cannot be viewed in the same light as ordinary employees with
respect to the performance of their duties as peace officers. As
such, they exercise an original, ministerial authority, and not a
delegated authority as ordinary employees do.?®' After reviewing
the law governing responsibility for the actions of peace officers,
Freedman and Stenning concluded that the nature of the legal
relationship between a privately-employed special constable and
his or her employer is ““uncertain and problematic”. They con-
clude:

“It may be that no simple ‘formula’ for legal responsibility could be found,
or desirably imposed, to meet the very wide variety of circumstances and
purposes for which special constables are appointed. The present uncertainty
of the law in this regard, however, can surely be to no-onc’s ultimate
advantage, and even a small improvement might be achieved if it were
required that some clear understanding was reached (perhaps through
negotiation between the institution or person applying for special constable
status and the appointing authority) as a pre-condition to any such
appointment. This could presurnably be achieved through some kind of
formal agreement at the time of appointment, and while it would not
necessarily lead to complete uniformity (which may not even be wholly
desirable), it would at least lead to much greater certainty in individuai

cases.” 22

In the case of contract security personnel working for a client
company, there are of course also at least two potential “em-
ployers™ who might be held vicariously liable for torts committed
by such employees. The basic principles for determining who is the
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responsible “master” under such circumstances, are those enun-
ciated by Lord Thankerton in the leading English case of Shorr v.
Henderson Ltd * In that case four indicia of a contract of service
were identified. These are: (a) the master’s power of selection of
the servant; (b) the payment of wages or other remuneration; (c)
the master’s right to control the method of doing the work; and, (d)
the master’s right of suspension and dismissal. Of these, (c) was
considered to be most crucial in determining whether a true
master/servant relationship exists (in which case there will be
vicarious liability}, or whether the relationship is that of independ-
ent contract (in which case, the company hiring the security will
not be vicariously liable).

In reviewing the case law in which these criteria have been
applied to contract security situations,?®*, Freedman and Stenning
have concluded that:

“It seems clear, then, that a contract security agency will be liable for its
cemployees unless the client company can be shown to exercise in practice any
one of the indicia enumerated by Lord Thankerton. The client may insist on
interviewing all security personnel sent by the agency and choosing those it
wants, or otherwise take some part in the selection process; it may demand
the specific right to dismiss the employee in certain circumstances, and be
prepared to exercise this right; or it may give the employee specific
instructions with regard to the carrying out of his duties, in which case, if the
employee commits a tort while following these instructions, he can be held to
be acting in the interests of the client in the same way as a privately-employed
peace officer may act in the interests of his employer.”?%3

The question of who will be liable vicariously for the torts of
private security employees, however, may often be determined by
the terms of the fine print in the contract between the contract
security agency and the client company. As Freedman and Sten-
ning point out?*#,_ it is not uncommon for such contracts to contain
elaborate provisions exempting the contract security agency from
legal liability for the torts of its employees while they are acting for
‘a client company. In these circumstances, the bonding and insur-
ance requirements which some licensing authorities require of
contract security agencies?’ may be of little or no practical help to
the victim of illegal behaviour by contract security personnel.

(b) the scope of employment. In determining whether search
procedures are within the scope of employment of private security
personnel, the particular circumstances of that employment must
be examined in each case. The question is thus a question of fact,
in much the same way that whether or not a peace officer is acting
““in the execution of duty”, for the purposes of certain sections of
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the Criminal Code, has been held to be a question of fact for the
jury to decide in each case.?*® Very important in establishing the
facts will be specific instructions and training given to the security
employees, such as are often included in the manuals and “‘post
orders” commonly in use within the larger security organizations.
Because of the general nature of security work, it seems likely that
detentions, arrests, investigations and searches, and even the use of
force to accomplish these tasks, would normally be regarded as
within the authorized scope of a security employee’s employment,
in the absence of specific instructions to the contrary, although
such a presumption does not appear to have been given any formal
recognition by the courts. Under normal circumstances, however,
it would seem that an employer will be held vicariously responsible
for torts of security employees committed during the course of
such activities, unless it can be shown that such activities were speci-
fically forbidden by the employer, or that the security employee
was exercising such powers purely for his own motives (e.g., out
of personal vengeance) and not in the interests of his employer.26?

(3) Complaints to Licensing Authorities. The Provincial
licensing statutes covering certain parts of the manned contract
security industry in a number of Provinces contain provisions for
the receipt and investigation of complaints against licensees, and
this represents therefore another potential avenue of redress
against illegal searches or seizures by certain private security
personnel.2? In practice, however, as Stenning and Cornish have
reported, these complaint mechanisms are largely ineffective in
many jurisdictions because regulatory agencies are not under any
legal requirement to investigate such complaints, formal
procedures for registering or dealing with complaints are
inadequate or do not exist, and the complaint process is largely
unknown to the general public.2’! Of the few regulatory agencies
which were able to provide any data about the complaints they had
received and investigated, none reported dealing with any
complaints they had received and investigated, none reported
dealing with any complaints concerning improper or illegal
searches. Agencies report being insufficiently staffed and funded to
adequately carry out this potentially important agency function. 272

A further problem with current complaint provisions in many
of the Provincial licensing statutes where they exist at all, as
Shearing and Farnell have pointed out®™, arises from the fact that
such statutes often provide only for complaints against licensed
agencies, and not against individual licensed security guards or
investigators.*™ This means that in some jurisdictions, the author-
ity of the regulatory agency to investigate complaints against
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individual licensees is at best tenuous and at worst non-existent.
As Stenning and Cornish have pointed out, there are substantial
problems involved in any attempt to exert sanctions against
contract security agencies?”®, which would not arise if licensing
statutes gave clear authority for regulatory agencies to investigate
complaints against individual licensees.

It is noteworthy that the most recent and comprehensive
proposals for revision of such Provincial licencing legislation —
Bill 87 in Ontario, currently before the Provincial Legislature —
promise little to meet the problems described above. Although the
bill provides for extensive discretionary powers for the Provincial
Registrar to make investigations and inquiries with respect to
licence applications, renewals, suspensions or revocations, and
where he believes “‘on reasonable and probable grounds’ that
various contraventions of the legislation or of the Criminal Code
have been committed by licensees?™, the bill contains no provi-
sions for the receipt and investigation of complaints against
licensees by the general public. Nor does the bill contain any
provision which would require the Registrar to receive or investi-
gate such complaints.

In reviewing the legal provisions under Provincial licensing
statutes for complaints against licensed private security personnel,
and their administration, Stenning and Cornish concluded that *“it
seems probable... that the handling of complaints against licensees
is not a significant part of the private security licencing function in
Canada at the present time, other than in Ontario and Quebec” 2"
While the situation may have improved since that judgment was
made five years ago, one cannot state with any confidence that
existing complaint procedures are likely to represent a very
significant or effective avenue of redress for those who may be the
object of improper or illegal search procedures by private security
personnel. Apart from the problems which have been outlined

-above, it must also be remembered that only a limited sector of
private security personnel (licensed contract security personnel)
are covered by such legislation.

Summary

The legal powers of search and seizure of private security
personnel are defined according to the status held by such
personnel as “peace officers”, owners or persons in lawful posses-
sion of property or therr authorized agents, or as mere private
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citizens. Private security personnel are to be found in each of these
three status categories,

The definition of “peace officer” status is complex and con-
fused. The concept has been defined with no explicit, and little
implicit, recognition of the modern phenomenon of private secur-
ity, and its application to private security personnet is consequent-
ly in need of clarification.

Private security personnel derive substantial authority from
their status as agents of the owners of property. Numerous
provisons in Federal and Provincial statutes, as well as in the
common law, give such owners and their agents powers which are
not possessed by persons who do not own or possess property.
Again, these provisions were not developed with the modern
phenomenon of private security in mind.

Although distinctions between personal searches and property
searches, on the one hand, and between searches by persons and
searches by mechanical and electronic devices, on the other, may
be considered of great practical significance in assessing private
security powers, such distinctions are not currently adequately
reflected in the law governing searches and seizures by private
security personnel.

Search and seizure powers of private security personnel derive
essentially from five sources of authority. These are:

1. Searches pursuant to search warrants.

2. Searches incidental to lawful arrests.

3. Searches without warrant pursuant to specific statutory

provisions.
4. Searches incidental to the exercise of property rights.
5. Searches pursuant to consent of the person being searched.

Wide powers exist for the issuance of search warrants, many of
which may be available to private security personnel. The applica-
bility of such powers to private security personnel, however,
remains unclear, especially in that the law does not make it clear
whether references to “‘peace officers™ in such provisions apply to
peace officers who are not public police personnel.

The law governing search pursuant to a lawful arrest is unclear
as to the crucial question of whether such a search may be made by
private persons (inciuding private security personnel) who make
lawful arrests. The extent of such search power, if it exists, is also
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unclear. Some of the arrest powers which may be available to
private security personnel are very broad and do not appear to
have been defined with private security personnel in mind. Arrest
powers are also not clearly defined, and in particular it is not clear
whether a citizen arrest is always made at the arresting person’s
own legal risk, or if an arrest will be legally justified even if an
honest mistake as to the guilt of the suspect is made.

A substantial array of statutory powers to search both persons
and property without a warrant are also to be found in our law. In
some cases, these involve powers to conduct random searches in
which no prior suspicion of wrongdoing is required. Many of these
powers are available to some private security personnel, although
few of them appear to have been defined with private security
personnel in mind,

Sections 38 and 39 of the Criminal Code would appear to be
broadly enough worded to give private security personnel limited
powers of search in defence of movable property, without the
necessity of making arrests. The application of the Sections has
been the subject of little case law, however.

The common law governing consent confers great latitude on
property owners and others who may employ private security
personnel, to make submission to searches by such personnel a
condition of entry to premises.Consent will frequently be implied
by the courts from acquiescent conduct. The law generally requires
the person searched to establish lack of consent, rather than the
person conducting the search to establish that consent was given.
There is currently no requirement that private security personnel
specifically advise persons of their rights not to submit to search
procedures, before securing consent to them and proceeding with
them. Although the wearing of uniforms is more or less controlied
by statute, and although the courts will take into consideration this
‘factor in determining whether consent has been freely given, the
law does not explicitly recognize any direct relationship between
the wearing of a uniform and securing consent to submission to
search powers. Nor does the law appear to imply such consent
from any particular relationships which may exist between the
person conducting the search and the person being searched. The
ancient right of lien of inn-keepers, now statutorily extended to
various other persons in the hospitality industry in some Provin-
ces, is an exception to this general proposition,

Illegal searches by private security personnel may give rise to
liability to criminal charges, civil suits in damages, or, in certain
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circumstances, complaints to licensing authorities. Because of
standards of mens rea, and the burden of proof, criminal prosecu-
tions for illegal searches are unlikely to be successful, and are in
fact very rare. Criminal vicarious liability of employers of private
security for illegal searches is virtually unheard of,

Obstacles to successful civil suits are not so great, although
such civil suits have also in practice been rare. In four Provinces,
privacy statutes have added to the arsenal of available remedies
against wrongdoing by private security personnel, although the
courts have demonstrated some willingness to apply such legisla-
tion more favourably to such personnel, While there are few
problems establishing vicarious liability in the case of in-house
security personnel, the law governing such liability for contract
security personnel is unclear, and the plaintiff is likely to find that
through contractual provisions between the contract agency and
its client, his remedies may be significantly reduced in practice.

Complaint mechanisms under provincial licensing statutes are
often largely ineffective in providing adequate redress to persons
who are the object of wrongful conduct by licensees. Not only do
such provisions not impose a duty on regulatory agencies to
receive and dispose of complaints, but in many instances com-
plaints can only be made against agencies rather than against
individuals. Regulatory agencies are generally insufficiently staffed
and budgeted adequately to deal with such complaints, and show
some reluctance to exert sanctions against licensed agencies.
Few members of the public are aware of these complaint mecha-
nisms, and in practice very few complaints are received in most
jurisdictions. In any event, the statutes only apply to certain parts
of the manned contract security industry.
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