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I. Ministerial Responsibility

As was noted in earlier chapters, the executive branch of the govern-
ment exercises a considerable amount of control over the legislative
branch, while paradoxically the parliamentary system is premised on the
legislative branch controlling the executive. The linchpin in the system is
the concept of “‘ministerial responsibility”” which began to crystallize in
the middle of the nineteenth century. Ministerial responsibility has tradi-
tionally been explained as being legal and political, and collective and
individual . 2%

Legal responsibility of 1 Minister involves the simple proposition that
no person is above the law. In the conduct of the government’s business
and in the fulfilment of his responsibilities, the Minister must act in
accordance with the statute and common law.

Political responsibility refers to the fact that the government of the
day must retain the support of the majority of the House of Commons. In
this sense, the government is politically responsible for the broader policies
it follows, and to a lesser extent, for cach individual act of administration.
It has been said that when the Cabinet loses the confidence of the House,
either the House must get a new Cabinet or the Cabinet must pet itself a
new House. 23!

Collective responsibility of the Cabinet is closely tied to its need to
retain the confidence of the House. In order to effectively retain control of
the machinery of government. Members of the government must maintain
unanimity outside Cabinet meetings, regardless of what goes on in thent.
Each Minister must support the decisions arrived at by the majority, and
will stand or fall with them on that policy regardless of any opposition or
reservations expressed during its formation. In this sense, the Cabinet is
collectively responsible for the policy of the government even if it is based
fargely on the recommendations of only one of their number, and its
Members fall together if that policy does not receive the support of the
House,

Individual responsibility of the Minister centres on his role as the head
of a government department. Each Minister is accountable to the House
{or all policy decisions made in the department, and must also answer for
every act of maladministration that occurs. If the Minister was personally
involved in the decision, he or she may be forced to resign; if the mistake
was made by a subordinate, the Minister must still answer to Parliament,
but it will usually be sufficient to explain what corrective or disciplinary
action has been taken.? The individual respousibility of the Minister
means that the House deals only with the Minister, not directly with the
public service. in respect of the administration of the department.



An important corollary of the concept of individual ministerial respon-
sibility is that the public service must remain anonymous.?* If the Minister
is to remain responsible he cannot be allowed to identify the official who
was actually responsible for the decision or act being questioned. The
Minister is allowed to take credit for every correct decision in the depart-
ment, but in return he shields his subordinates from criticism in the House.

In recent vears, the reliance on ministerial responsibility to keep the
government accountable has been increasingly attacked, primarily on the
basis of two premises: firstly, that Parliament has insufficient information
and sanctions to hold the Ministers responsible, and secondly, that the
Ministers have insufficient information and control to hold the public
service responsible. In recognition of the pressing demands on Ministers’
time, the Royal Commission on Financial Management and Accountability
recommended a system of direct accountability for Deputy Ministers on
matters of administration.*” While the Ministers would remain completely
responsible for policy, they would no longer be primarily responsible for
certain specified duties assigned to the Deputy Minister. Also gone would
be the anonymity of the upper echelons of the public service. These
recommendations, if implemented, would require changes both in the
nature of ministerial responsibility and in the attitudes of the public
service.

Whatever the weaknesses in the concept of ministerial responsibility,
it seems clear that Parliament will continue to rely on the Cabinet to
exercise day to day control over government administration. This creates
problems when one is considering the relationship to the rest of govern-
ment of an administrative agency that has been given a degree of independ-
ence by statute, While most statutes creating an agency name a ‘‘desig-
nated minister’’, such agencies are not a part of the conventional
departmental system of government, and the Minister seldom, if ever, has
any control over their day to day operations. [t does not seem appropriate
that the Minister be held responsible for the acts of such an agency, both
in fairness to the Minister and from the perspective of retaining effective
control over the agency. If the Minister has no legal power to act there is
not much he can do to correct or prevent errors in administration. Also
missing in the case of the agencies is the traditional anonymity of the
public service; when an agency acts it does so in its own name, not in that
of the Minister, and everyone is aware of the real source of the decision.
Ministerial responsibility should only exist where there is ministerial con-
trol. Since this control is frequently absent in respect of administrative
agencies, with them the House is often denied one of its traditional points
of contact with the rest of government.

While it is true that the designated Minister and the Cabinet seldom
have control over the day to day operations of administrative agencies,
there are severul instances where the executive does have a form of
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control over the policies they apply. In these cases there is no reason why
ministerial responsibility should not apply as it does in every other case
where the executive holds real power. In such situations, the Minister or
Cabinet can, through the concept of ministerial responsibility, act as a
point of contact between Parliament and agencies. Some examples of
where this occurs will be discussed next.

A part of the role of the designated Ministers has already been
encountered. They are responsible for fielding questions in the House
relating to the agencies they represent, and carry information to and from
the House about these agencies. The nature of the contact between the
House and agencies through parliamentary questions was discussed earlier
in this chapter. Also discussed briefly was the role of the Minister in
bringing the agency’s Estimates before Parliament. This section will con-
clude with a discussion of the third major contact the agencies have
through the designated Minister: the preparation and tabling of reports to
Parliament.

2. Ministerial Control of Administrative Agencies

To this point the conclusion has been reached that ministerial respon-
sibility should exist where the Minister or Cabinet has effective legal
control over the actor in the system. A logical extension of this is that the
responsibility should only be as wide as the actual control that exists. In
this regard useful distinctions have been drawn between types of political
control based on whether they are positive or negative, and active or
passive.

Positive-negative refers to whether politically accountable authorities can
substitute their own decisions for regulatory decisions or whether they are
limited to rejecting such decisions. Active-passive refers to political power to
initiate a review of regulatory decisions. This power is an active one if
politically accountable authorities can review it al their own discretion; it is
passive if the review is dependent on an appeal from an interested party. *™

The significance here is that if the power is positive the Minister is
responsible for the actual decision rendered, and if negative, only for the
rejection of the original decision. If the power is active the Mimster is
responsible for inaction, but if it is passive, only where an appeal is
brought. Political control can take the form of general control and manage-
ment, the right to issue directives, power over regulations and the power
to hear appeals. Examples of each type will be briefly noted.

A few administrative agencies are so completely under the control of
the Cabinet that it is hard to distinguish their position from that of a
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government department. It will be recalled that the NPA is under the
“management and direction™ of the Minister.®" The National Film Board
is “*(sjubject to the direction and control of the Minister™.?** In these
situations there is no reason why the Minister should not be fully respon-
sible for all the work of the agency. This in turn means, as was noted in
the debate on the creation of the NPA,?*' that Parliament is in constant
touch with the agency through the traditional devices used to enforce
ministerial responsibility.

Parliament has a similar degree of control and contact when the
admnistrateve agency only recommends, and it is the Cabinet that finally
makes the decision. The FIRA fits this model. Under its Act FIRA is to
**advise and assist the Minister’” in the adminstration of the Act. In the
end it is the Governor in Council who really decides whether a particular
investment is likely to be of significant benefit to Canada.** A similar
situation arises when the agency may decide a certain matter, but it is
subject to the approval of the Cabinet. The NEB, for example, may revoke
or suspend certain licences “‘with the approval of the Governor in Coun-
cil’’.#® The amount of control, and therefore the level of responsibility in
the Cabinet, will vary according to whether the Cabinet can control
applications to an agency, to whether it can only accept or reject a
recommendation of the agency, or can vary any decision recommended by
the agency.

A further method of Keeping the agencies’ decisions in line with
government policy is through a power to issue binding directives. The right
of the Governor in Council to issue directives to the CRTC respecting
classes of applicants who may not hold broadcasting licences is a good
example.?** In other cases, the authority to issue directives is a general
one, and is not limited to a specific purpose.?* This gives the executive a
considerable amount of power over the agency.

Earlier in this chapter it was noted that regulation-making powers are
often subject to executive control. In the example cited. that of the CTC,
the Governor in Council could vary or rescind any regulation made by the
Commission,>*® Other statutes require that the Cabinet approve the regu-
lations before they are effective,?'” and some provide that the Governor in
Council may make the regulations but only on the recommendation of the
agency involved.” Each situation mvolves a different degree of Cabinet
accountability to Parliament.

The finul type of political control over agencies is through appeuls of
specific decisions of the agency to a Minister or the Governor in Council.
Again there is wide variety in the provisions in use. In some cases the
Cabinet can vary the decision that has been made.?* In others, it can only
be referred back to the agency for reconsideration.® Sometimes the
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Cabinet can act on its own Initiative,? but at other times the review
process must be set in motion by one of the parties to the decision,?*?

This sketch of the type of executive control that exists over federal
admintstrative agencies is complete neither in the number of agencies
included nor in the variations of control in usc.?™ Its purpose is to point
out that administrative agencies are not always as independent of the
executive as might be thought, and that in some cases they are not
independent at all. In all the situations listed Parliament can indirectly
supervise the work of the agencies concerned by scrutinizing the Cuabinet
as It vetoes, reviews or directs agency action. While these powers may
detract from the independence of administrative agencies, they do have the
advantage of bringing their work under the supervision of Parliament
through traditional ministerial responsibility. This is an important though
often latent point of contact between Parliament and agencies.

3. Reports to Parliament

(a) The Reporting Requirement

As can be seen from Table 1l {p. 90) most administrative agencies are
under a statutory duty to prepare "‘statements’’ or ‘‘reports’” (the distinc-
tion is obscure), and even those which are not, often in fact prepare such
documents. In addition to the required reports the agencies may at times
prepare reports, on their own initiative. For example, in 1978 the CRTC
prepared a report looking back over its first ten years of operation in the
field of broadcasting.®* Agency reports are included in this section on
“‘contacts through the Minister’” because in most cases the statute requires
that the report be “‘submitted to™” him or “‘transmitted to’’ him. As
Table 11 {p. 90) shows, the Minister is then almost invariably required to
table the report in the House. In the case of the CTC the report is actually
made to the Governor in Council through the Minister and is then tabled.

The provision that the report be to the Minister seems to be a mere
formality. Ministers have no control over its preparation (with the excep-
tion of the few cases where the Minister can require that a report be
produced), and are certainly not seen as being responsible in any way for
its content. Communications between Parliament and the public service
have traditionally been through the Minister, and this practice seems to be
no more than an extension of that custom. Most agency Chairmen took
the view that the report was in fuct a report to Parliament, and it was
prepared with that audience in mind. In some cases they were treated as
reports to the general public: “‘to Parliament for public consumption.”
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As has been noted the report must usually be “’laid before™, “*tabled
in’", or ‘“‘submitted to’", the House by the Minister. These terms seem to
be synonymous, Documents are laid before the House either by depositing
them with the Clerk of the House on any day the House is sitting, or by
the Minister stating in the House that he intends to table them. Every
Member is entitled to a copy of tabled documents, which are all listed in
the daily Votes and Proceedings.*»

Tabling a report means nothing more than that each Member gets a
copy. There is no automatic provision for referring them to the committees
of the House for discussion, and there is also no time set aside in the
House for their debate. Some Private Members' bills have attempted to
change this.?® Automatic and permanent referral has been rejected by the
government, apparently out of a fear that to do so would slow down the
passage of government business through the committees.?®™ The result is
that the vast majority of reports are never formally discussed at all.

In all seven of the administrative agencies contacted,* the reports
were actually prepared by the senior staff, usually under the supervision of
the Chairman. Agency members did not generally play a large role in
drafting the report: in some agencies they are asked to suggest things that
might be included, in others they are asked to comment on a draft, and in
a few they just “‘get a copy’”. At the CTC each modal committee prepares
its part of the report. A draft is then prepared and goes to the Commission
for discussion, although it was said that at this stage there are few
additional comments made. No other agency reported anything approach-
ing a formal debate of the report by its members.

It is difficult to assess the meaning of this lack of involvement of
agency members in the preparation of reports. It perhaps just indicates the
innocuous nature of their content. One might conclude that the reports are
not regarded as a particularly important communication from the agency
— in contrast, one would certainly be surprised to hear that reasons in a
major decision had been released without being discussed by the agency
members. If reports were more subjective und expositive of the thinking of
the agency, and less statistical, they would be more informative and more
vibrant documents. In that case agency members would not only be forced
to play a greater role in their composition, they would also be more
interested in debating their content before they were released.

The interest shown in reports no doubt depends to some extent on
perceptions of the extent to which they are read. Members of Parliament
are deluged with paper, and none claimed that all reports were read. To
some extent the Members become specialized, and they read reports that
are of particular interest to them. Most develop an ability to skim them
and identify the key parts. But despite the lack of time to reflect on, and
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digest reports, Members indicated that they did want reports to continue
to be available.

(by The Content of Reporty

There is at present no provision for a standard format for reports of
administrative agencies, nor is there any requirement that certain basic
information be included. This is another area where Private Members have
unsuccessfully tried to bring about changes.” As can be seen from
Table {11 (p. 97), a handful of statutes give the Ministers the authority to
prescribe the form or content of an agency report, but none of these
powers has ever been exercised. This probably indicates no more than that
Ministers and their advisers do not need to rely on the reports of agencics
because they have other and better sources of information. Table Il
(p. 97} also lists the few statutes that set out what shall or shall not be
included in a particular report. Other than these few provisions, which
mostly require inclusion of basic financial data, administrative agencies are
on their own to do as they please with their reports. It is instructive to
examine a few reports and see what they have done.

The recent reports of the NEB have all followed exactly the samc
format. This is to be encouraged because it makes for easy comparisons
from year to year. Some of the information, for example that on “*functions
and responsibilities””, does not change much, but unfortunately authors of
the reports have felt obliged in places to say the same thing in slightly
different words every year. This means that real changes are obscured by
mere changes in wording.

NEB reports outline its basic mandate and internal organization. Also
provided is a great deal of fuctuul and statistical data about the energy
industry. This includes overall data on things such as supply and demand
for energy and existing oil and gas reserves, as well as a detailed picture of
the activities of each part of the energy sector during the year. In fact the
reports give the overall impression that they are reports of industry
activity, not of Board activity. The activities and work of the NEB seem
to be incidental to the other data supplied. The report does include a
summary of important hearings and litigation, but the cmphasis here is on
the what, not the why. For example, in one report we are told that
Manitoba Hydro has been allowed to export a certain amount of power,
but there is no indication of the principles applied to reach this decision
nor of the goals to be achieved by approving the application.*® {n the end
one is left with no conception of the Board’s long-term goals, how it
interprets its mandate, and the meaning it gives to phrases such as “*public
interest’, “‘reasonably foreseeable requirements™ and ‘‘all matters that
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appear relevant™. In short, the report is a factual report, not a report on
policies and interpretations designed to act as a basis for accountability to
Parliament.

The CRTC has also made use of a standard format although it departed
from it in its latest report. probably because its special ten-year report on
broadcasting was issued at the same time. The CRTC report also gives a
great deal of information about the regulated industry, Lengthy narratives,
statistics and charts are given on the number of stations in operation, the
applications heard, broadcast coverage in Canada. and industry finances.
The letter of transmittal with the 1977-78 report correctly identified its
focus:

The report in hand summarizes the Commission's public business — hearings,
applications. decisions — and describes the Cunadian broadcasting and tele-
communications systems regulated by the CRTC. as well as the Commission’s
internal operations, structure. administration, and finances, 2%

It toe is a ““what’’ report, not a “'why"" report.

The reports of the CRTC are a little more satisfying in their exposition
of Commission policy, but they are somewhat spotty. For example, the
speciul ten-year report sets out a section on “‘major policies’” relating to
radio, but does not do the same for tefevision. Attempts are made in places
to describe the policies of the CRTC by providing interpretive summarics
of new regulations and major decisions. But there is no attempt to relate
the work and decisions of the Commission to the statutory policies it is to
pursue. For ¢xample, section 3 of the Broadcasting Act sets out that the
Canadian broadcasting system should, inter alia, provide “‘varied and
comprehensive’ programming, be ‘‘effcctively owned and controlted by
Canadians'*. and protect *‘the right to freedom of expression™. While the
section is set out verbatim in the special ten-year report. there is no
discussion of how the CRTC interprets these objectives, nor of their long-
term plans to achieve them. Furthermore, none of the discussion on
regulations and policies is related to objectives; there is no indication of
what particular objective a particular rule is designed to further. One other
criticism (and one that also applies to the NEB report) is that there is no
glossary of technical terms. The CRTC apparently expects the average
Member of Parliament to know all about **foreground programming’’,
“‘simulcasting’”, ‘‘slide announcements'' and flow-power drop-in
frequencies’’.

‘These are just two of the regulatory agencies. but their reports seem
to be representative. Other administrative agencies that are largely adjudi-
cative. such as the TRB or the Anti-dumping Tribunal, do not, of course,
have the same policy-making power as the CRTC or the NEB. They arc
targely confined to an application of their statutes to particular cases. It is
perhaps to be expected that their reports would be limited to explaining
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themselves and setting out a few statistics on their case-load. Yet even
here there is room for adventure. For example, the report of the TRB is
written by the Chairman in the first person, and does not hesitate to point
out sections of the frncome Tax Act that are leading to “‘anomalies and
seemingly iniquitous results’™,*%

To summarize, it appears that many administrative agencies have
interpreted the word ‘‘report”’ to mean ‘‘convey facts about’ rather than
“‘account to”’. There is undoubtedly a need for the comprehensive factual
and statistical data now included in reports, and this information may even
be desired by Parliament. The Chairman of one agency, himself a former
Member of Parliament, stated that their reports contain a lot of statistics
because “‘the MP"s love them." This is certainly confirmed by the type of
questions that are put on the Order Paper. The reports, however, are not
now a suitable base for a debate of the goals and policies of the agency as
perceived by agency members. They are therefore not particularly useful
as a means of maintaining the accountability of agencies to Parliament.

D. Miscellaneous Contacts

At this stage most of the major points of contact between the House
and the administrative agencies have been covered: contacts through the
House, through committees and through Ministers. In this final section a
few existing miscellaneous contacts are outlined. They can be broadly
divided into three types. Firstly, there ure individual contacts, those where
the Member of Parliament comes face to face with the agency as an
individual Member. Next, there are institutional contacts, those where the
interaction between the agencies and the House is through an institution
created by Parliament. Finally, there are some “‘other contacts’' that defy
classification. This part of the paper strays from its strict description of
the Canadian situation by including a few contacts that exist in other
jurisdictions but not in Canada. This will serve to point out possible gaps
in the contacts between the House and administrative agencies.

1. Individual Contacts

Much of the individual Members' work goes on '‘behind the curtains™
as they deal with constituents’ problems and other local issues. At times
this work brings them into contact with administrative agencies as they
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attempt to intervene on behalf of an aggrieved citizen, or provide input for
a decision to be made by an agency. Most of the agency Chairmen
interviewed reported this type of contact.

Agency attitude to individuat Member contacts varies widely. The
WVAB receives a number of letters from Members. These are usually sent
to the Minister, but are referred by his staff when it is clear that the
problem is under the Board's jurisdiction. The letters will normally be on
behalf of a constituent who has not received an allowance for which he
applied. The Board does not stand on formualities, and will often regard
such a letter as the initiation of an appeal by the agprieved veteran. Such
contacts are found by the Board to be useful, and reasoned arguments by
the Members on particular cases are welcomed.

The CPC receives ‘‘thousands’’ of letters from MP’s during the early
stages of the application process. Generally they ask the Commission *“to
do what it can’ for the applicunt, and seem designed more to impress the
constituent than to assist or influence the Commission. However, where
the letter contains new information, it wili be taken into account. If the
applicant is not satisfied with the decision reached at the *‘paper stage’’,
he can appeal to an Entitlement Board which will hold a hearing. Members
of Parliument have appeared at these hearings perhaps half a dozen times
over the last five vears.

In marked contrast to the approach of the WVAB and the CPC is that
of the IAB. Tt too receives a number of letters on behalf of individuals, but
because the Board has the powers of a superior court of record it feels
these letters are inappropriate. A system has been instituted whereby the
staff of the 1AB intercept and reply to any such letters without them ever
coming to the attention of the Board members. Any third party who seeks
to intervene is referred to the applicant or his counsel, und is told that the
Board only receives evidence in open court under oath. Members have on
occasion appeared at the hearings of the Board. Some of these Members
are lawyers and may have been appearing in a professional capacity, but
there have been a few cases where Members without legal training have
appeared for constituents.

The hearings of large regulatory commissions are of a different nature,
as they do not involve individual constituents to the same extent as those
just discussed. The NEB, because of the nature of its work, very seldom
if ever hears from individual MP's. On the other hand it is very unusual if
the local Member does not appear at a CRTC hearing concerning broad-
casting in the riding. Notices of such meetings ure sent to the Members,
and procedures have been put in place to accommodate them: at the
hearings the MP’s speak first, to be followed by local elected officials and
then the applicants. At these hearings the Member will usually confine his
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presentation to broadcasting in gencral, and will be careful not to favour
one applicant over another.

The CTC also hears from Members of Parliament, often on local
matters such as rail service, but also on national issues. No special
procedures are in place, but the rules are flexible enough that Members
can usually be accommodated. Letters from MP’s are generally placed on
file. and would not come to the attention of the Commissioners or influence
the decision taken.

Individual contacts of this type would appear to be a useful device,
especially in the case of those agencies deating with individual applicants.
There is, however, the danger that such contacts, being off the record,
could be used to compromise the independence of the agency. Such
occurrences are rare, but they do happen. Mr. Solomon, the Chairman of
the CPC, indicates that letters have been received, which if sent to a court
of law could have resulted in the author being cited for contempt. As well,
in the past eight years there have been two instances where MP’s wrote
implying that if certain decisions were not made the Commissioners need
not expect reappointment. The CRTC has occasionally had to return a
letter when a decision had already been reserved and it was felt to be
inappropriate to have it on file.

Probably the only sure solution to this problem is to use a full court
model as the IAB does. This, however, has its own weaknesses. The
imherent drawbacks of this type of involvement fortunately restrain the
Members. As Mr. Thompson of the WVAR pointed out, if the Members
coutd get an ullowance for everyone they wanted to, they would be
responsible for everyone in the riding who did not get one. Most Chairmen
felt that independence was really a state of mind of the agency members,
and thought the best solution was to leave the system as it is and deal with
the problem cuses as they arise.

The second common type of “‘individual contact™ arises when the MP
15 himself the applicant. This may occur when a test case is brought to
settle a point, or where the Member lends his name to an appeal that is
being launched to the Cabinet. For example, in 1978 Mr. Don Mazan-
kowski (P.C.-Vegreville) was involved in the appeal of two rail decisions
of the CTC to the Governor in Council. ¢ Mr. Tan Watson (Lib.-Laprairi¢)
became involved in 1977 in a rail decision concerning passenger service in
Québec. 2 None of these petitions was successful. Contacts of this type
between Members and agencies are rare.
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2. Institutional Contacts

There are a few institutions that have been set up by Parliament and
that arc in a position {o act as an indirect point of contact between
Parliament and administrative agencies. Some of these institutions have
already been discussed. One of the most important ones is the Auditor
General’s Office, which brings to the attention of the House any improper
use of funds by an agency that is discovered. Another is the CHRC, which
would investigate a complaint against an agency as it would one against
any other part of government. There have also been a number of Royal
Commissions that pertormed this function. This section will briefly discuss
the role of one more institution presently in place, and two other institu-
tional models not now in use in Canada.

The LRCC was created in 1971,

... to study and keep under review on a continuing and systematic basis the
statutes and other laws comprising the laws of Canada with a view to making
recommendations for their improvement, modernization and reform . . 2%

The Commission is from time to time to report its recommendations to the
Minister of Justice, who is to table them in the House. Soon after its
creation the Minister of Justice asked the Commission to undertake re-
search into “‘the broader probiems associated with procedures before
administrative tribunals’’. Faced with a paucity of information on the
actual workings of the federal administrative process, the Commission
undertook a programme of studies of the procedures followed by a number
of administrative agencies. These agency studies were complemented by
topical Study Papers. such as this one, on various issues that arise with
respect to the administrative agencies, From this research base the Com-
mission has been able to arrive at some tentative conclusions on the need
for reform in this area which are to be found in its Working Paper No. 25
on fndependeni Administrative Agencies. When the cycle is completed
by the publication of a report or reports to Parliament, there will be in
existence a comprehensive plan for reform in this area. This type of
scrutiny cannot possibly be undertaken by the House itself, and the LRCC
is therefore a useful device through which Parliament can keep abreast of
the larger problems raised by administrative agencies.

One type of institutional contact not in place at the federal level in
Canada is the office of ombudsman. Members of Parliament spend much
time dealing with matters on behalf of constituents, which could be dealt
with by such an office. Mr. Fairweather, Chief Commissioner of the CHRC
and a former MP, reports that the Commission receives numerous requests
for assistance from Members. Unfortunately, about three-quarters of these
requests concern matters not within the Commission’s jurisdiction. Those
which arise out of dealings with the federal public sector, including federal
administrative agencies, could be properly dealt with by an ombudsman.
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The existence of such an institution would relieve some of the pressure on
Members of Parliament, either by providing them with quick answers, or
by giving the Members a place to which they could refer constituents with
problems. It would also be another connection between Parliament and
administrative agencies.

Another type of institution used in other jurisdictions is an “‘agency
on agencies’’. Examples are the British Council on Tribunals, the Admin-
istrative Conference of the United States, and the Australian Administra-
tive Review Council. ™ These are an important part of their respective
administrative systems. There is a need for continuous expert surveillance
of the technical aspects of administrative agencies such as the uniformity
and merit of procedures used by agencies, the place of new agencies in the
existing system, and the drafting of agency legislation. There is no reason
why Parliament need concern itself with these more technical matters, and
indeed it has neither the time nor the expertise to do so, By assigning the
respensibility to an independent body, Parliament can ensure that these
tasks are being done, while leaving itself free to deal with the more
substantive issues of policy.

3. Other Contacts

This chapter concludes with some odds and ends: appointments.
common memberships, reasons lor decisions, freedom of information. and
sunset laws.,

Most statutes provide for the appointment of agency members by the
Governor in Council, meaning that the effective power is in the hands of
the Minister concerned. or the Prime Minister. Parliament has little input
into the appointments process, which over the long run can be used to
influence the direction of an agency. At most, Members can criticize
appointments once they are made. There are at present seven statutes
which provide that agency members can only be removed by a joint
address of both Houses.? The lambert Commission recommended that,
in order to protect their independence, this be made the general rule for
regulatory agencies.?™ While it does protect the agency from executive
interference, such a power of removal is also the ultimate form of account-
ability, though due to its drastic nature it is rarely used. It does, however,
present at least a theoretical point of contact between Parliament and
administrative agencies.

In Canada the vesting of the right to make agency appointments in the
execufive has meant that it is not uncommeon for Members of Parliament
to be appointed to administrative agencies when this is politically expedi-
ent. For example, there are at present five former Members of Parliament
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on the CPC, two on the CTC (including the President), one on the NEB,
and one (the Chief Commissioner) on the CHRC. The value of this
“‘common membership™™ as a point of contact is hard to measure, but it
may serve to make the agencies more aware of the problems facing MP’s.
There does not seem to huve been any movement in the other direction. A
former Chairman of the CRTC was appointed to the Cabinet, but he
resigned shortly after failing in his attempt to gain a seat through a by-
election.

The value of having written reasons for decisions of administrative
agencies is well known. A right of appeal is often meaningless without
them. But reasons are also a good way of keeping track of the work of an
agency: how it interprets its statutory mandate, the way it exercises its
discretionary powers, and the priority it gives to various incompatible
goals. Reasons are especially valuable in the case of the more judicial
agencies, such as the IAB, where it is felt inappropriate for agency
members to be accountable through devices such as House committees.
An obligation on the part of the ugency to produce written reasons can
therefore serve as a valuable contact between agencies and politicians.

Several jurisdictions, most notably the United States, have enacted
laws that give the public the right to have access to government docu-
ments. The resulting increase in the availability of information on the
public sector is of great value to anyone who deals with the government:
the more interest in government, the greater the value, Since Members of
Parliament deal more with the government than most, they could expect to
benefit more from such a right than the average person. A formalized,
institutionalized method of obtaining information such as a freedom of
information law would create would be another significant point of contact
with the agencies. Related to freedom of information statutes are the new
“sunshine’” laws, which require administrative authorities to conduct more
of their business in public.

The final point of contact to be noted is also one not generally in use
in Canada: sunset laws. Such laws provide for a limited life span for the
agency. If at the end of this time the agency is not renewed by the
legislature it automatically ceases to exist. At present such provisions only
exist for a few agencies whose mandates are limited by their nature, for
example the AIB and the NPA, The Lambert Commission recommended
sunset laws for statutory spending programmes (those which do not need
to be approved each year during the Estimates process). but not for
administrative agencies.?™ Proponents of sunset laws point to the auto-
matic review of agency mandates that must occur under these laws, and
the desirability of having the agencies periodically justify their existence.
Opponents regard sunset laws as too much of a blunt instrument, as they
sweep in agencies whose existence is unchallenged. There is also the fear
that pressures on legislutive timetables will turn the renewal process into a
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formality. The experience with the Bank Act confirms this latter suspicion.
1t is customary for this Act to be reviewed every ten years, and when this
was last done it was stipulated the Act would remain in force until July
of 1977.%" This deadline was extended three times without the new bill
being debated; finally, after a further extension, the new Act was adopted
in November of 1980.%27 The original provision has therefore been ineffec-
tive in forcing review of the statute, because House time has been allocated
to the items with the highest priority in the minds of the government of the
day.
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CHAPTER FIVE

Parliament and Administrative Agencies

Thus far, this Study Paper has examined the constitutional ¢ontext in
which administrative agencies and Parliament operate, and has described
the interaction that occurs between these two institutions. It is the purpose
of this final chapter to draw together some of the observations and
conclusions made so far, and to recommend some changes that will
strengthen the relationship between Parliament and administrative agen-
cies. This will be done under five headings. In the first section some of the
underlying assumptions of this paper will be reiterated. In this part the
paper will also return to the seven aspects of administrative agencies which
were identified at the end of Chapter Three as being suitable targets of
Parliument’s attention, and summarize the existing practice in regard to
eucii one. The next three sections identify, outline, and make recommen-
dations on, the three Key issues that arise out of the existence of adminis-
trative agencies in a parliamentary democracy: firstly, the status of agen-
cies in the system; secondly, the communications between Parliament and
agencies; and thirdly, the structures and procedures needed to support the
relationship between the agencies und Parliament. The final portion of the
chapter will, by way of recapitulation, return again to the seven tasks
identified at thc end of Chapter Three and outline how each would be
performed under the suggested régime.

A. The Present Position

1. Observations and Assumptions

The parliamentary democracy presently in operation in Canada is
based on a model established before the recent proliferation of administra-
tive agencies. The thcory and conventions underlying this system of
government accordingly contain no neat pigeon-hole for these agencies.
The recommendations in thts study are based, however, on the assumption
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that the administrative agency is a development within, and not a departure
from, parliamentary democracy, Accordingly, there is no concern here
with constitutional changes to the basic framework of government as it
presently exists. This means that any recommendations must be practical
given the system in which they are to be implemented, and must also be
sensitive to the many traditions and conventions that permeate parliament-
ary government.

[t is also important to keep in mind the realities of the system. During
a time of majority government, the policies of the government cannot be
changed without its consent or acquiescence; at most, they can be slowed
down. During times of minority government, the policies of the executive
are a little more susceptible to pressure, but in the end the Opposition can
only defeat a government motion when it is prepared to fight an election.
The result is that there is little point in giving Parliament a veto or
atfirmative power over a particular item, because in the end the govern-
ment will decide the motion’s fate. If the government is willing to have
change, it can see that change occurs; if it is not willing, there will be no
change and the sanction is ineffective. The fact is that the real power of
Parliament is in its ability to air issues through public debate in the House
of Commons. It is therefore necessary that procedures be put into effect to
ensure that important issues will in fact be debated.

The concept of wministerial responsibility has been the subject of a
good deal of scorn and scepticism. 1t is, and will remain, however, a
fundamental part of parliamentary government.™ Consequently, the Mem-
bers of the Cabinet will remain the chief contacts between the House and
the public service, and can be expected to resist any changes that may
undermine their position in this regard. In addition, they will remain the
proper target of parliamentary attack on any aspect of government opera-
tions and policy. The extent of the responsibility of the executive should
be related to the real power it possesses, and where an administrative
agency is not really an independent actor in a particular aspect of its work,
the executive should not be allowed to disclaim this responsibility Where
the Cabinet or the Minister cannot control the agency, they are not
accountable for its decisions, bttt they should be expected to be aware of
what the agency is doing, and to state whether those actions are in
accordance with government policy. They must then be prepared to defend
that policy.

The proper and legitimate role of the executive is to govern, The
proper and legitimate role of the House of Commons is to scrutinize the
executive. This study proceeds on the assumption that there is nothing
inherently evil about executive power even though it, like any other type
of power, is subject to abuse. The government of the day is elected to
govern, and they are under an obligation to use the powers that have been
given to them to do so. All this is to be done under the watchful eye of
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Parliament. Just as the Cabinet can expect to be allowed to do its job. so
Parliament can expect to be provided with the resources. opportunities,
and procedures it needs to do its own. It follows that the executive cannot
legitimately deny Parliament anything that it reasonably needs to remain
an effective and vigorous scrutineer of the government.2%

Administrative agencies are a part of the public sector, and as such
Parliament’s role as scrutineer includes them. The House has a right to
maintain contact with the agencies, and to review in the appropriate
manner their activities, just as it reviews the uctivities of the rest of
government, It follows that some link should exist between the House and
agencies to provide the necessary interaction. Since Parliament is their
creator, financier and legitimizer, administrative agencies also have a
considerable interest in the existence of strong bonds between themselves
and the House.

One restriction on the role that Purliament can play is the sheer size
of the task it faces. The House obviously cannot do everything. for if it
could, there would be no need for the Cabinet. But even within its role as
scrutineer there is a limit on what can be done; certainly Parliament cannot
check up on every decision made by every administrative agency. There is
therefore a need to set priorities and a need for the House to decide what
it will deal with itself, what it will leave to other centres of responsibility,
and what can safely be left undone. Related to this problem is the scarcity
of time in the House itself, The government has a justifiable claim to most
of the time in the House set aside for dealing with government business. In
recommending changes one must be careful not to entrench so many things
in the timetable of the Commons that government motions are brought to
a standstill.

Finally some of the limitations in making recommendations in this
area must be noted. Some aspects of the House's work are by nature
unstructured and undisciplined, and must continue to be so. An example is
the debate of legislation in the House. Such debates are an important
device in the scrutiny of new legislation, but it is not meaningful to say
that the Members should spend more time discussing a particular issue
when a new agency is created even though this would lead to greater
accountability in the system as a whole. As was noted earlier, MP’s must
remain free to deal with those issues which they feel are important.2™ A
related constraint is that even though Parliament can be given the tools (in
the form of information and procedures) to render an accounting from the
agencies, it is up to Members to use them. The changes in attitude that
may be needed ure also not susceptible to recommendations for reform,
and the most that can be done is to convince MP’s through reasoned
argument that particular topics are worthy of discussion.

It ts a premise of this study that there is a danger in assuming the
existence of a typical administrative agency or a “‘system’’ of agencies.
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tederal agencies perform many different roles. and no two of them are
exactly the same. As we pointed out earlier, this creates a danger that
solutions will be proposed as if they are of universal applicability, when in
fact the diversity of agencies may call for a range of solutions.* This calls
for recommendations based on broader principles with qualifications for
¢xceptional cascs, and for an awareness of the diversity that will have to
be dealt with when reforms are actually implemented.

2.  Elements of Accountability

At the end of Chapter Three it was concluded that Parliament’s muin
role is as the scrutineer, auditor or critic of the public sector. In exploring
this role in relation to the administrative agencies, seven different aspects
of accountability were identified.?”™ Having examined the points of contact
between Parliament and administrative agencies in the last chapter, it is
useful at this point to return to these seven elemcnts of accountability to
outline briefly how each is dealt with at the present time.

(a) Sirucrire

The first item for review is the overall structure and integrity of the
system. This includes the organization of existing agencies. the place of
new agencies, and the relationship between the agencies and other parts of
government. Covered are such issues as the uniformity of legislation and
the suttability of the agency model to perform the task at hand. This type
of review is presently undertaken largely through debate on, and clause by
clause study of, bills creating new agencies or altering existing ones, a
process which is unsatisfuctory for several reasons. ™ First of all, statutes
affecting the agencies do not come before the House with any regularity,
and as a result there is no continuous or routine examination of any
particular agency. Secondly, a bill dealing with one agency is not a gooed
basis for a debate on the overull system presently in place. Furthermore,
Parliament is prevented from systematically scrutinizing new agencies and
their place in the existing system because of the fact that a number of
administrative agencies are created by Order in Council, out of the reach
of Parliament.? Finally, as wus noted above a great deal of time does not
seem to be spent on these issucs in the House, even in the case of bills
like the telecommunications bill whose primary purpose was a rationaliza-
tion of the jurisdiction of two agencies,®® In fact the only observed
reference to the place of a new agency in the existing structure came
during the debate on the NPA bill, which it will be recalled created an
entirely new and parallel system of regulation.”? Even here there was no
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sustained comment on these issues. The organization of the public sector
ts to a large extent a matter of executive prerogative. While this does not
hold true in respect of administrative agencies created by statute, it would
appear that the present system relies heavily on the executive branch to
provide for an ordetly system of agencies with proper links to the rest of
government,*® Parliamentary scrutiny of this function of the executive is
presently weak, !

by Mandute

Second on the list of items to be reviewed is the mandate given to the
agency, which should be examined for clarity, inherent contradictions and
compliance with the wishes of Parliament. This too is primarily done
during the debate on bills. Since it is the substance of any measure that
receives the greatest attention, the compliunce of an agency's mandate
with the wishes of Parliament is usually thoroughly debated. The best
example of this occurred when the CTC was given a mandate to promote
an “‘udequate’” as well as an ‘“‘efficient and economic" transportation
system.?* This example, however, also shows up an area of weakness. for
this addition created an inherent contradiction in the goals of the CTC.
Setting clear and detailed goals for the agency is an important factor in
agency accountability. It is a necessary premise of any system of account-
ability that there be pre-set standards against which performance can be
measured. If those standards are vague, contradictory or absent, a latent
policy-making and priority-setting power falls to the agency. The present
system allows for review of the substance, clarity and consistency of the
initial agency mandate (though the opportunity may not always be used to
the fullest), but it does not provide a mechanism for periodic review and
updating of that mandate, 2

(c) Policy

Thirdly, policy developed by the agency should be closely monitored
{as should any policy directive given to the agency by the executive),
particularly the interpretation by the agency of its mandate and Jjurisdic-
tion. At present there is no formal forum for the review of agency policy.
In part it occurs through the Question Period in the House. and on
miscellaneous debates such as those under Standing Order 26.2%" This
primarily takes the form of reaction to particular decisions. As was noted
earlier, annual reports of the agencies do not lead to much scrutiny of
policy, both because of the content of the reports and because they are not
discussed in the House or in committee.?* The primary review of agency
policy presently occurs when Chairmen make appearances during the
Estimates process.?* As this procedure is not designed for policy review
the scrutiny that takes place is ineffective and incomplete, and there is no
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systematic comparison between policy made und the agency’s statutory
mandate. Overall, Parliament has a good “‘brushfire’> capacity, in that it
can respond quickly to isolated high profile issues, but it has no capacity
to conduct a broad review of agency policy.

(d)y Delegated Legislative Powery

The fourth matter to be reviewed is the scope and exercise of dele-
gated legislative powers. At present the scope of such powers is controtled
by debate of the bills that grant them,** Their exercise could be subject to
review for substance and form, Review of substance is at present non-
existent, with the exception of the handful of statutes that provide for an
affirmative or negative resolution of Parliament.?' There is also non-
parliamentary review on isolated topics such as compliance with the Bill
of Rights and the Human Rights Act.**? On the other hand review of the
form of delegated legislation is the one area where a systematic method of
review is in place. As was noted the work of the Standing Joint Comrmittee
on Regulations and other Statutory Instrumeats is subject to some limita-
tions, but it still represents a superior system of review when compared to
the review of any other aspect of the work of administrative agencies.**
This said, cne can perhaps criticize Parliament’s priorities in this regard.
Review of form and vires would seem to be activities that can adequately
be done by other institutions, such as the public service or the courts.
Some of the other criteria used by the Joint Committee, such as those on
imposition of penalties and retroactive effect, could be adequately dealt
with by a general provision that no general regulation-making power
authorizes these things. Parliament should perhaps devote its energies to
the review of the substance of delegated legislation, including therein one
or two of the criteria presently applied by the Joint Committee such as
“unusual or unexpected vse of powers’ and ‘‘unduly trespasses on the
rights of the subject.”

(e) Discretionary Powers

Discretionary powers should also be subject to review for their scope
and exercise. Again, the question of scope can be raised during debate on
the statute granting the discretion, but as was noted earlicr Members do
not seem to be particulurly concerned with, or sensitive to, the granting of
wide discretionary powers to administrative agencies.®' Review of the
exercise of these discretions is also rather haphazard. Occasionally such
things are touched on during the Estimates process, but there is nothing
approaching a systematic review of the consistency and appropriateness of
their exercise. Agency reports are also not particularly helpfut. Review of
discretionary powers is perhaps weaker than review of any other aspect of
the work of administrative agencies.
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(f) Finance

The sixth item is financial control, and there are well established
procedures in place to provide this. The Estimates debates in committee
are designed to review initial spending proposals, although as was noted
they are not currently used for that purpose.?* Post-spending review is
carried out by the Auditor General and the Public Accounts Committee,
and seems to be well in hand.2* The financial process is a more formalized
one because of the need to seek funds from Parliament each year. It is not
without its faults, and in this respect reference should once again be made
to the many recommendations of the Lambert Royal Commission on
Financial Management and Accountability.

{g) Individual Cases

The seventh and final subject for review is the disposition of individual
cases. This presents difficulties, for in most cases it would be inappropriate
to expect the agency to justify a particular deciston to the House. Parlia-
ment’s interest here is not so much in accountability as in being aware of
how powers are actually being exercised and jurisdiction actually being
interpreted. Its remedy is not to call the agency to task, but to amend the
statute or to prod the executive into action. While most agencies issue
reasons for their decisions, and many annual reports contain outlines of
them, there is at present no routine method of bringing the results of
individual cases to Parliament, nor is there any procedure for their scrutiny
or debate. [t is probably through complaints from constituents that MPs
receive the most contact concerning decisions, and this does serve to
identify problem areas. Such problems can be resolved by individual action
on the part of Members, during Question Period, and during the Estimates
process when the Chairmen are present, There is. however, no special
institution or procedure set up to perform this function.

(hy Conclusion

This review of the seven aspects of the work of administrative agen-
cies that should be subject to scrutiny by Parliament reveals that there is
much room for improvement. The rest of the chapter will examine the
three key issues that arise herc, and propose changes that would improve
the system.

B. A Question of Status

That unwritten part of our constitution which provides for the relation-
ship between Ministers of the Crown. Parliament, the public service and
the courts is largely a product of the last century, It evolved at a time
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when administrative agencies did not play a major role in govermment, and
it dees not contain a c¢lear provision for them in the system. No form of
government that is based on convention and practice can exist without
political theory, yet our political science has yet to resolve the question of
the status of administrative agencies in a parliamentary democracy. There
is no general agreement on the type of interaction that should occur
between agencies and the centres of political power, and their relationship
with the courts has become hopelessly entangled with concepts of *“juris-
diction”’, Also unresolved is the problem presented by the competing
objectives of maintaining the independence of agencies while keeping them
accountable for their decisions.

In Chapter Two it was pointed out that an important attribute of
administrative agencies is their ability to act as an insulator between
government and the function being performed.?” Thus, they are used when
impartiality is needed in arbitrations, adjudications, determination making
or the exercise of discretions, where the input of other groups is desired,
and where there is no place for party politics and favouritism. These things
are accomplished by grunting the agency a degree of independence, and by
relaxing the traditional governmental controls over it. Maintaining the
independence of agencies from the executive and the public service is
thereafter seen as a desirable objective.,

In contradistinction to the desirability of maintaining agency independ-
ence is the value the parliamentary system places on government being
accountable to the elected representatives of the people. To a certain
extent a gain in independence results in a loss of accountability, an
inability to direct the work of the agency on a course in line with
government priorities, and difficulties in ¢o-ordinating government and
agency policy. On the other hand, to increase accountability limits the
flexibility of the agency, restricts its ability to apply its expertise to its
work, and to a certain extent defeats the whole purpose of creating the
agency in the first place. The solution is, of course, not to choose one
over the other, but to strike the correct balance between the competing
values.

Selecting the right balance is a difficult enough task on its own, but it
is complicated by certain other factors. The first is the wide variety of
roles that a particular agency may play. It is highly possible that the level
of accountability needed for one role will be incompatible with the degree
of independence called for by another. Secondly, the diversity that exists
among administrative agencies means that the proper balance for one
agency is unlikely to be appropriate for another. As a result, a separate
solution will have to be developed for each one. It is not possible, and
perhaps misleading, to treat administrative agencics as a unitary fourth
branch of government for the purposes of defining their relations to the
other three branches.*"
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Relations between the traditional three branches are fairly simple.
Parliament, the legislative branch, is responsible to the people through the
electoral process. The cxecutive branch is responsible to Parliament
through the concept of ministerial responsibility. The Judicial branch is not
responsible to either of the other two because of its need for independence,
but is restrained by judicial traditions and discipline. appeal procedures,
its inability to deal with matters other than those brought to it, the
limitations of dealing with issues on a case-by-case basis, and the ability of
the legislature to change the law, Thus accountability is the hallmark of
the executive as independence is of the judiciary. Using the relationship of
these two branches of government to Parliament as the mode] for the
relationship between Parliament and administrative agencies has two ad-
vantages: it allows one to deal with known quantities, and the solutions
suggested will be in accordance with our potitical traditions. It is not,
however, a complete answer. First of all, it does not deal with the
relationship between Parliament and those agencies with legislative pow-
ers. Secondly, there remains the problem of those agencies which exercise
functions traditionally performed by more than one branch of government.
Finally, it does not take into account the position of agencies that are not
subject to some of the limitations which the executive and the courts have
on their power.

In strictly logical terms accountability to Parliament can be direct,
indirect or nen-existent. Dircct accountability would involve a relationship
with Parliament without the intervention of any other institution, This type
of accountubility is rure, existing with only u few special institutions such
as the Auditor General’s office. In the course of Chapter Four it will have
been noticed how few direct contacts there are between the agencies and
Parliament, the appearances of agency Chairmen before committees being
the only significant one. Most of the contacts are indirect, and arc made
through the Minister. As was noted above. the Cabinet has long been the
point of contact between Parliament and the public service,?” and indeed
the creation of direct links would be seen by some as a further weakening
of ministerial responsibility. ‘The absence of accountability to Parliament is
not a rejection of the principles of parliamentary government. The courts
are not accountable in this sense. though as was noted above, they are
subject to other restrictions.

To this point it will have been realized that the question of the status
of administrative agencies consists of two related issues: the proper rela-
tionship between the agencies and the rest of government, and the appro-
priate degree of independence for agencics. While neither of these issues
permits of a simple solution it is recommended that the problem should be
approached on the following basis. Firstly, and speaking most generully,
the relationship between an agency and the rest of government must be
dealt with specifically in the statute that establishes the agency. To fail to
do so implies either that the issue is not important or that it is adequately
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dealt with by political conventions, neither of which is true. Approaching
the problem from the perspective of each individual agency also deals with
the diversity that exists among administrative agencies. A corollary of this
recommendation is that use should not be made of vague formulas such as
“court of record” to describe the status and relationships of an agency,
for they are insufficiently precise,

Secondly, an agency should not be given incompatible roles to per-
form. Parliamentary government has always worked on the assumption
that certain functions should be separated, for example, that no person
should be simultaneously legislator, prosecutor and judge, and that no
person should be a judge in his own cause. While one advantage of the
agencies has been their ability to mix functions performed by other
branches of government, this should not be carried too far. Where one role
requires considerable independence and another calls for a degree of
accountability, consideration should be given to using a two-tiered system
if a method of separating the functions within one agency cannot be
developed,

Thirdly, when a new agency is created, each role that it is to play
should be identified, and the statute should spell out clearly the degree of
accountability {or independence) that will exist in respect of that function.
This will again require that relationships with the other parts of govermment
be clearly set out. Paying attention to each role which the agency must
perform will help to point out any incompatibilities. It will also prevent an
over-cmphasis on one particular role, or one model of agency, leading to a
statute that defines relationships appropriate to that role, but not for others
which the agency must undertake. In setting out the accountability and
independence of the agency the statute should specify where the real
power lies. If the agency is merely to advise or recommend, with the real
powers of decision making being in the Cabinet, that should be made clear.
Neither a degree of independence for the agency nor executive power over
the agency is inherently improper if proper controls are in place and
retations are well defined. The real danger lies in non-independence in the
agency coupled with a lack of responsibility on the part of the executive.

Fourthly, in accordance with the idea that parliamentary government
is responsible government, no agency should be accorded more independ-
ence than is needed for it to fulfil its mandate. Wherever possible govern-
ment should be responsible to Parliament. Where accountability to Parlia-
ment would be inappropriate, it must be ensured that other limitations
such as those applied to the courts are in effect. These might include
appeals to a court or to another administrative agency, or very specific
guidelines set out in the statute.

Fifthly, and finally, where an agency should be accountable to Parlia-
ment, that accountability should be indirect. This in effect means that the
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Cabinet will have the primary responsibility for supervising the agency,
with the Ministers then being responsible to Parliament for their actions or
inaction. Putting responsibility on the executive will require that the
Cabinet or the Minister has control over the agency on appropriate issues
through suitable mechanisms. Parliament’s relationship with administrative
agencies will be more by way of influence than by actual control.

The conclusion that agency status should be dealt with on an agency-
by-agency basis requires that recommendations in this section be guite
general. No one régime of accountability can be recommended for all
agencies. The applicability of the five principles just recommended can,
however, be demonstrated in respect of some of the roles commonly
performed by administrative agencies. When dealt with in isolation few of
these Toles present really difficult questions about the appropriate degree
of accountability or independence. An assistant agency can have the same
degree of independence as the branch of government it is assisting.
Advisory agencies do not present problems of accountability because there
is always the final sanction of refusing to accept the advice. The applica-
tion of expertise is not a problem unless combined with another role, such
as policy making. The independence of purely adjudicative or arbitral
agencies is obviously necessary, but care must be taken to ensure that
other limitations (such as those operating ¢n the courts) are in place. At
the other end of the spectrum, policy-making and rule-making agencies are
obvious candidates for a degree of accountability to elected officials,

When roles are combined, which is the more common situation, the
problems become more difficult. For example, determination-making or
discretion-exercising agencies usually combine some policy-making ability
{(for a discretion implies an absence of strict rules) with an adjudication or
determination of individual cases. While the policy applied must be respon-
sive to government input, a certain degree of independence is needed to
protect individual applicants. Large regulatory agencies usually present
this type of problem because they combine rule-making, policy-making,
and adjudicative functions.

The CRTC illustrates the difficulties that can arise. Under the Broad-
casting Act the CRTC is required to administer certain aspects of Canadian
broadcasting. The Act sets out the broad goals that are to be aimed for,
but not the detail as to how they are to be achieved. Involved in this task
is the making of a number of policy decisions about infer alia, Canadian
ownership, programme content, and advertising policy. These are matters
in which the government can expect to have a say. On the other hand
sensitivity about freedom of the press and the need to decide individual
cases fairly require that politicians not be too actively involved in the work
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of the Commission. Similar problems arise with the granting of discretion-
ary allowances by the WVAB and the admittance of immigrants on
compassionate grounds by the IAB. In both cases the need to deal fairly
with individuals conflicts to some extent with the government’s legitimate
interest in levels of spending and the flow of immigrants.

If a pattern emerges from all this it is that elected officials should have
the right to lay down the broader policies and priorities for the agencies to
apply, but once that is done the agency should be allowed to operate
without interference. To accomplish this it is recommended that policy
input be provided by statutory provisions, by policy directives to the
agency from the Cabinet, and by executive control over delegated legisla-
tion created by the agencies. All of these methods involve accountability
to Parliament, and the appropriate one will vary from agency to agency.
For example, standards for adjudication might better be established by
statute or in regulations than by policy directives. Once this policy input is
made the executive should step back. There should be no directive power
in individual cases, no power to grant individual exemptions from the
provisions of regulations, and no appeals to the Cabinet from the decisions
of the agency. Furthermore, the agency should be able to decide individual
cases in its own name, and should not just recommend decisions to the
Minister or the Governor in Council. In some cases a power to suspend
decisions while the Cabinet develops a policy may be desirable or neces-
sary. If a decision is made contrary to government policy, the solution is
to amend the statute or to issue a further and more specific directive to the
agency, not to, in effect, change the law retrospectively in respect of
individual cases. Parliament’s role in such a system would be to scrutinize
the agency’s interpretation of its statutory mandate, oversee the execu-
tive’s use of its powers, and supervise the agency’s interpretation of any
policy input it receives.

To summarize, it is recommended that the relationship between each
administrative agency and the rest of government be set out clearly in its
statute. Each role that an agency is to play should be identified, and the
proper degree of accountability or independence for each specified. Roles
that are fundamentally incompatible should not be given to the same
agency. The agency should not be granted greater independence than
necessary, and where accountability to Parliament is appropriate it should
operate through the Cabinet. As a general rule the government of the day
should be able to determine the policies applied by the agency, but this
should be done through prior input and not by altering decisions taken by
the agency or by interfering with particular applications of the policy. The
exact mechanisms needed to accomplish this will vary with the circum-
stances and the agency.
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C. Communication and Information

One central issue in the relationship between Parliament and the
administrative agencies is the flow of information between them. Parlia-
ment cannot perform properly without adequate data on the agencies,
because the scrutiny process is exceptionally vulnerable to gaps in infor-
mation. It is not possible to hold an institution accountable without
knowledge of what it is doing. The primary weapon of Parliament is to
subject issues to public debate, and such debate is not possible if the
underlying facts are not available in a readily usable form.

Information gathering seems to be a particular preoccupation with
Members of Parliament. Questions that essentially ask for the existing
state of the law, for the content of regulations and for facts about the
agency’s work are very common during committee meetings on the Esti-
mates.®™ In the legislative debates studied, Members took a consistent
interest in the duty of new agencies to report, the requirement that
important documents be tabled, and in ensuring that regulations would go
before House committees.®? This can be taken to reflect an awareness on
the part of the Members that without this basic information their task will
be much more difficult. The use by the Opposition of Question Period,
which is in form an information-gathering device, shows how important the
airing of information is in the accountability process.

Many Members of Parliament complain about the presumption of
secrecy that seems to prevail in government. No doubt some information
must be kept from general circulation, but there is a great deal that the
public, and especially Parliament, should have a right to see. This is
especially true in respect of administrative agencies, which must agree to
a certain openness in exchange for the degree of independence which they
are allowed. To illustrate this, the judiciary is not subject to political
control, but in return it makes its decisions in open court, court records
arg available for public scrutiny, and written reasons are often issued for
decisions. If the agencies want court-like independence they must live with
court-like openness. Freedom of information legislation would of course
g0 a long way towards solving this problem, and movements in this
direction are to be encouraged. Any such legislation should be drafted to
include administrative agencies.

Another problem with government information is its volume. It is
ironic that there is at the same time too much and not enough information.
Members of Parliament receive mountains of paper each session, yet they
still lack much of the information they need to do their jobs. The key is to
supply them with the proper information in a usable form.
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Communication and information flow between Parliament and admin-
istrative agencies should be based on three principles. The first is availa-
bility. The information needed by Parliament to keep agencies accountable
must be available to it. This information should be in a form suitable for
use by Parliament, which should not have to make do with information
produced for other purposes or users. The second principle is that Parlia-
ment should have an opportunity to examine the information. This is the
working step in the process. It involves the discussion of the information
(probably in committee) and the chance to ask questions about, seek
clarification of, and otherwise interpret, the data supplied. The third and
final principle is that Parltament should have an opportunity to air publicly
what has been discovered. This step, which properly occurs in the House,
is the final link in the accountability process and involves the use of
Parliament’s primary sanction, public debate, in its scrutiny of agency
activity, The operation of the first of these three principles will now be
outlined as it relates to five types of communication and information:
questions, executive directives, statutory instruments, reasons, and re-
ports. In the next section of this chapter the structures and procedures
needed to support the information process (especially the examination and
airing of information) will be expanded on.

The oral Question Period is probably lost as an information-gathering
device. It is now primarily used at the third stage of the information
process: public debate. Oral questions are not suited for detailed answers
in any event, and a promise to investigate and answer at a later date is
weakened by the fact that there is no formal process for those answers to
be brought back to the House. Furthermore, since there are no members
of administrative agencies in the House, oral questions are more useful
when directed at the Minister or his department than at the agencies. The
solution here lies in the greater use of written guestions. These are a very
useful device because they allow the MP to get precisely the information
he wants, because they permit the asking of more detailed questions, and
because there is a formal system of printing the answers in Hansard. The
present practice of sending relevant guestions to administrative agencies
for the preparation of answers is satisfactory, and no changes are recom-
mended. There remains the problem of Ministers refusing to answer
particular questions that are submitted to them. The only cure for this,
other than the present one of using public pressure, may be a general
freedom of information law, which in most cases would eliminate the
incentive not to reveal things in the House.

The vesting in the Cabinet of the right to control administrative
agencies creates informational problems because of the secrecy that has
traditionally enshrouded Cabinet proceedings. (Any freedom of information
legislation is bound to contain an exception for Cabinet documents.)
However, where the executive has been empowered to issue directives or
veto rules made by an agency, such secrecy should not apply. Any such
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power is quasi-legislative for it amounts to expanding on, or interpreting
the statutory mandate of the agency. Because there should be no ‘‘secret
law™’, any exercise of this type of power should be in writing and open. It
is therefore recommended that policy directives be given in, and changes
to agency rules and regulations be made through, formal documents tabled
in the House, Such documents should not only explain what has been
done, but should outline the government's reasons for the action which
has been taken.

Earlier in this chapter it was recommended that the Cabinet not be
involved in appeals of individual cases or in approving decisions recom-
mended by an agency. Both of these types of power are presently in use,
and until the necessary reforms are introduced their exercise should also
be by a document (containing reasons) which can be tabled in the House.

As was noted during the discussion on the work of the Standing Joint
Committee on Regulations and other Statutory Instruments, there are
several annoying problems which limit the work of that committee.** One
of these was the simple fact that there was no procedure for bringing all
statutory instruments to the attention of the Joint Committee. To remedy
this it is recommended that the law be changed to provide that one copy of
every statutory instrument, other than those withheld from public scrutiny
for security and like reasons, be sent to the Committee automatically. As
well there should be a mechanism for determining whether a particular
document is a statutory instrument within the definition in the Statutory
Instruments Act. This would cover manuals, guidelines and other depart-
menta! directives. Finally, it is recommended that any order made by the
Governor in Council exempting a regulation or class of regulations from
publication be tabled and automatically referred to the Joint Committee.

The present practice on statutory instruments along with the changes
Just recommended would meet the first principle of availability of infor-
mation. The automatic reference of the instruments to the Joint Committee
meets the second principle of examination of the information made avail-
able on statutory instruments at least in so far as the form and vires of the
instruments is concerned. In order to achieve the same thing as far as their
substance goes, it is recommended that the Joint Committee have the
power to refer a statutory instrument to one of the topical committees of
the House for further examination.

Reasons for decisions are an important way of monitoring the work of
administrative agencies. This is especially so where an agency is quasi-
judicial, making traditional accountability techniques {such as appearances
of the Chairmen before committees) inappropriate. By having its staff read
the agencies’ reasons, Parliament can remain aware of their work and how
they interpret their mandate without interfering with their independence.
For this reason it is suggested that as a general rule agencies be required
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to give written reasons for their decisions. Furthermore, summaries or
head-notes of important cases should be prepared. especially if these cases
change the policies of the agency or are likely to be used as precedents.
These summarics of leading cases should be included in an appendix to the
annual report of the agency.

Agency reports to Parliament have the potential of being the most
valuable form of communication between the administrative agency and
Parliament. At present annval reports are largely “‘what™ reports, not
“why” reports, and they sometimes convey more information about the
agency’s clientele than the agency itself. Reports are now treated as
documents whose primary purpose is to convey facts and other informa-
tion.™ It is recommended that it be made clear that the purpose of reports
is to set out the work of the agency in sufficient detail and in such a form
that they can be used as the basis of keeping the agency accountable to
Parliament. Towards this end agency members should take a more active
role in the preparation of reports. Their content should be determined ut
meetings of the agency al which its mandate, goals and programmes are
fully reviewed. Members of the agency should regard the report as a
document of primary importance in helping to maintain a strong relation-
ship with Parliament.

In order to highlight the report of the agency to Parlisment, while still
supplying the valuable statistical data presently contained therein, the
report should be physically divided into two parts: the actual report and
several appendices. The actual report should do several things. It should
first of all identify the mandate of the agency, and set out any objectives
specified for the agency in the statute. 1t should then contain a discussion
by the members of the agency on how they interpret those objectives,
especially where they are stated in vague or contradictory terms. This
exposition should reveal the philosophy the agency brings to its task, and
explain how it perceives its place in the environment in which it operates.
Next the agency should set out its goals, being especially careful to relate
them to the statutory mandate, and then should outline the plans and
programmes it has in place to achicve each goal. Also included should be
a summary of the major policy-making, rule-making and decision-making
activities of the year, and how each served to further the goals of the
agency. The basis on which any discretionary powers are exercised should
also be outlined. The failures as well as the successes of the agency, along
with any problems it foresees should be included. Such a report will be
much more useful to Parliument, and it will also be good for the agency to
the extent that it forces its members to step back each year and sce where
they are going.

Contained in the appendices, and separated from the body of the
report to keep from overwhelming it, should be some or all of the following

factual information:
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1. A short outline of the structure of the agency, clearly identifying
any changes from the previous year.

2. The activity of the agency, in the form of facts and statistics on its
work-load, disposition of applications or appeals, and so forth.

3. An interpretive summary of any delegated legislative or rule-making
activity that occurred during the year. There should also be a notation of
any statutory amendments.

4. Summaries, in table form if appropriate, of the disposition of cases
during the year, with brief notes on the most important ones,

5. Information on the activity of the industry the agency deals with
or the environment in which it operates, if this information is thought
desirable.

6. A glossary of technical terms used in the report or in the decisions
of the agency.

It will be noted that it is not suggested that the annual report contain any
financial data on the agency. This is because it is further recommended
that this type of information be set out in a separate document to be
presented to Parliament at the time the agency's Estimates are being
considered. Wherever possible all information supplied to Parliament
should be presented in the same format as in the previous year, using the
same wording if there have been no changes.

All the items just suggested for inclusion in the report and its append-
ices will of course only be applicable in the case of the most complex
agencies. Others with smaller policy-making roles will naturally have
shorter reports. For example, a lurgely adjudicative agency might limit its
report to its interpretation of certain key sections of the statute, how it
exercises any discretionary powers it has been given, and what key
decisions it has made in the past year. In order to deal with the diversity
among agencies the following two suggestions are made. Firstly, the statute
setting up an agency should specify not only that it must report, but what
the report should contain. In setting this list the draftsman should select
the appropriate items from those just noted. Secondly, the statute should
specify that in addition to the items listed the report should contain those
things recommended for inclusion by the committee of the House that
usually considers the agency’s report, This provision would replace those
unused ones, which presently give the Minister the power to prescribe the
content of reports.*™ It would also reinforce the idea that the report is an
accounting to Parliament, and would help ensure that the report contains
those things in which Parliament is most interested,

The substantial changes that have been suggested in the annual reports
of agencies are designed to turn them into important tools in maintaining

agency accountability to Parliament. A further recommendation that they
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all be tabled will fulfil the first principle on which the information flow
should be based: that relevant information be available to Parliament.
Muany of the other recommendations in this section concerning the tabling
of various documents are designed to uchieve the same thing. 1n the next
section procedures and structures will be recommended to ensure that the
other two principles on which the information flow should be based are
also respected.

D. Structures and Procedures

Maintaining a proper relationship between Parliament and administra-
tive agencies will require more than a clear definition of the agency’s
status and the availability of relevant information. Also needed will be
structures and procedures to support that relationship. It is the purpose of
this section to present some suggestions in this area.

The central forum of Parliament will continue to be the House of
Commens, and it is primarily to the House that agencies must remain
accountable. [t is therefore of first importance that the House not be cut
off from agencies, and that it have the tools it needs to make its relation-
ship with agencies a meaningful one. In this regard it is recommended that
new administrative agencies not be created by Order in Council or other
methods that put them out of the reach of Parliament. This recommenda-
tion would not apply when the agency is for some reason set up by Order
in Council but its existence is later confirmed by statute, as happened with
the Interim Anti-Inflation Board.

1. Committees of the House

While accountability must in the end be to the House of Commons,
the time of the House itself is limited. As the House has other important
business to conduct, where possible the House should deal with agencies
through some other forum than the floor of the House itseif. The use of an
arena with fewer time pressures will also help ensure that a more complete
accounting takes place. In this regard it is recommended that the primary
relationship between the House and the administrative agencies be through
the committees of the House.* Specifically, it is suggested that the House
develop specialized and expert committees that can be balanced against
specialized and expert government departments and specialized and expert
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administrative agencies. The floor of the House itself would continue to be
used for ‘*brushfires’’; those high profile and important issues of the day
that merit being brought up during the ordinary business of the House.

If committees are to become the primary means of the House for
maintaining agency accountability, some changes will be needed in the
way they operate. First of all their mandates must be expanded. In the
parliamentary system it is probably inappropriate for the committees of the
House to take on a life of their own and to venture forth wholesale into
the arena of policy formation. This would undercut the role of the execu-
tive, However, as was noted above the House is entitled to perform fully
its role as the scrutineer of government, and the committees of the House
can justifiably demand a sufficient mandate to enable them to do so. 1t is
therefore recommended that the mandate of the committees be drafted so
as to give them general supervision over that part of government with
which they are concerned. This can best be accomplished by a general
statement of their power to conduct a continuous and general review,
followed by a list of the departments, administrative agencies and Crown
corporations that are to fall under their scrutiny,*"

in order to support this enlarged mandate one other thing is needed.
In the previous section of this paper it was argued that a healthy informa-
tion flow requires three things: availability, examination, and airing of
information. In that section the automatic tabling of a number of docu-
ments was suggested to accomplish the first of these. In order to accom-
plish the second, examination, and in order to enable the committees to
fulfil their new mandates, it is now recommended that all these documents
be automatically and permanently referred to the relevant committee. This
would include directives, alterations in rules, and disposition of appeals
(until abolished) by the Cabinet, agency reports, and statutory instruments
referred to the topical committees from the Joint Committee. This will
make the House committees the workshops of the information and review
processes. Automatic referral will ensure that the performance by the
House of its supervisory role will not be dependent on the will of the
executive, and will ensure that there are no gaps in the review that takes
place.

Turning the committees into expert and specialized institutions to be
balanced against expert and specialized departments and agencies will
require that they have a staff to provide professional assistance. This staff
should not be designed to advise committee members on matters of policy.
As was pointed out in Chapter Four such an arrangement would become
unworkable given the partisan nature of the committees, and policy devel-
opment is better left to the research staff of the various parties.™* What is
needed for the committees is a type of secretariat of moderate size. Its
function would be to gather all tabled material that is automatically referred
to the committee and compile, review and summarize the data. This would
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include reading the reports, reasons and regulations of the various admin-
istrative agencies. The secretariat would then point out interesting areas,
changes from previous years and other matters of which Members should
be aware. The staff of the secretariat should have some expertise in the
arca the committee deals with in order to be able to interpret technical
data for the Members, and should make use of the additional expertise in
the Reseurch Branch of the Library when appropriate. Such a secretariat
would be of great assistance in providing direction and continuity to the
committees of the House.

Improvements can also be made to the procedures used by commit-
tees. It has been suggested that they would function better with a more
neutral Chairman but this is probably not possible given the partisan nature
of Pariiament itself. A more practical reform, that of developing a degree
of expertise in the committees, will require stability in membership. To
accomptish this it is recommended that the size of commifttees be reduced,
and that frequent changes in membership be stopped.®® To make this latter
recommendation practical, no vote should be taken in a committee before
forty-eight hours of notice of the vote has been given. This will enable the
government to protect its majority on the committees. Furthermore. in
order to enhance the discussion that takes place, groups of members of a
committee should have the option of pooling their speaking time so that
one of their number can conduct a sustained inquiry into a particular
matter under discussion.

The work of standing committees in relation to administrative agencies
should be conducted in three parts. The first part would occur in the spring
and invotve the consideration of the Estimates. This review would centre
on three things: the Estimates, the report on financial matters in support
of the Estimates recommended in the last section, and the appearance
before the committee of a representative of the agency. While the granting
of funds can never be completely separated from issues of policy, this part
should be primarily a discussion of financial matters, and should not he
allowed to dissolve into a general question and answer period or debate on
policy issues.?"” Enforcement of the rules of relevancy and discipling on
the purt of the Members will be needed to accomplish this change. The
new procedure on Estimates would have several advantages. The Esti-
mates would now actually be discussed in committee. With all the extra-
neous matter removed the committee would probably be able to meet the
May 31 deadline, reducing the significance of that cut-off date. Finally,
policy debate could be shifted to a more suitable occasion.

The second part of agency review would occur in the fall when the
committees are not busy with the Estimates, and would revolve around
the annual report of the agency. These reports should be timed fo come
out in late summer, and under the changes proposed here they would
automatically be referred to a committee. Representatives of the agency
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would appear before the committee for the second time during the vear to
discuss the report and the work of the agency generally. It would be at
this time that the policy debate and question and answer period that
currently takes place on Estimates would be conducted. Since the discus-
sion would be based on a more suitable document, the report, it should
prove more satisfying for all concemed.

The third part of agency review would occur at various times through-
out the year. It would consist of a discussion of regulations, directives,
and other tabled matter relating to the agencies under the committee’s
jurisdiction. These would be screened by the secretariat as they arrived,
and would be referred, along with any comments, to the committee for
debate.

The final matter of a general nature to be considered is the sanction to
be grunted to committees. From time to time the committees will disagree
with particular decisions, regulations or directives which have been made,
and a method is needed to convey their opinions to the House and the
government. This will also be needed to satisfy the third principle govern-
ing the information flow: that there be a chance to air matters that are
discovered during the examination of information. It is envisioned that the
traditional methods of the House — Question Period, motions under
Standing Orders 26 and 43, adjournment debates, and debate on Supply
Days — will continue to be the primary methods used by the Members to
ruise issues of concern to them. However, there should be a more formal
method of bringing the decisions of the committees before the House,

In providing for the disposition of commitice recommendations two
things must be kept in mind. First of all, the House is already very busy
and a great deal of its time is committed to various types of routine
business. Reducing further the time for the consideration of government
business should be avoided if possible, if only because doing so would
prompt the government to use its majority to prevent committees from
reporting ut all. Secondly, the practicalities of parliamentary government
mean that the government will only rarely be defeated in the House. The
proper goal is therefore to have matters aired and debated rather than
voted on. Provisions such as that in the National Parks Act which provide
for votes without debate should accordingly be avoided,?'! and the taking
of votes generally de-emphasized.

To account for these factors the following procedure for dealing with
committee decisions is recommended. Committees should raise any mat-
ters by way of reports to the House.?*'? When a report is received complain-
ing of a particular regulation, directive or other matter related to agency
activity, the government should have ninety days to do one of three things.
First of all, they could implement the changes recommended. Secondly,
they could explain the position of the government by way of a statement
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made under Standing Order 15(s) and tabled in the House. Thirdly, they
could arrange for some House time, say three hours, to be made available
for debate of the issue raised. If any one of these three things is done the
matter will end. By this stage at the very least the issue will have been
raised in the House, and the government will huve been forced to take a
stand. However, if nothing is done within ninety days, either the Standing
Orders should provide for an automatic debate, or the regulation or
directive should become invalid. The appropriate sanction will vary de-
pending on the particular issue; invalidity, for example, would be more
suitable for challenged statutory instruments.

On a more specific level something should be said about the Standing
Joint Committee on Regulations and other Statutory Instruments, Many of
the changes proposed here have already been implemented in respect of
this committee. However, it appeared from the earlier discussion on the
Joint Committee that there are numerous technical problems holding back
the work it is to do.?'% Many of these are so capricious and arbitrary that
they cannot be supported no matter what view one takes of the proper
scope of legislative review of delegated legislation. It is accordingly rec-
ommended that the Statutory Inxtruments Act be redrafted to correct its
more obvious imperfections.

The growth of government and increasing pressures on the time of the
House mean that Parliament will have to rely increasingly on its commit-
tees. The recommendations made in this section will set up a committee
system capable of meeting the demands on it. Real results, however, are
dependent on the Members of Parliament being prepared to adopt the
attitudes and do the work needed to make the system effective. Undoubt-
edly Parliament will continue to rely on a small number of Members who
tuke a vigorous interest in a particular issue or in the work of a particular
agency. If the suggested procedures only assist these Members, or make
this type of involvement sufficiently satisfying to attruct a few other
Members, they will have been successful.

2. Alternate Centres of Responsibility

While the committees of the House should be the primary contact
between Parliament and administrative agencies, they will not be able to
do all that is required. There are finite limits on the time that Members can
spend in committee, and committees must also rescrve time to deal with
government business. Furthermore, there are some matters which are
worthy of attention but which are of a technical or routine nature not
suitable for the direct involvement of Parliament. Some of these matters
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involve things in which the committees of the House cannot be expected
to develop an expertise. In recognition of these limitations of Parliament,
it is recommended that responsibility for some matters be delegated to
other centres of responsibility.

In the last chapter the distinction between functional committees
(which, like the Joint Committee, perform a single function over the whole
range of government)} and topical committees (which perform many func-
tions in respect of one subject area) was outlined.”* The problem with
functional committees is the danger that they will be overwhelmed by
work, and their inability to develop an expertise in all the subjects they
will deal with. Topical committees, on the other hand, allow the develop-
ment of ¢xpertise, but they do not provide an overview of the entire
environment in which they operate. Thus while a topical committee is well
suited to dealing with the work of a particular administrative agency, it is
not designed to see how that agency fits in with other agencies, or how the
system of agencies as a whole is operating. The Lambert Commission
noted an analogous problem: because the Estimates are examined on a
department-by-department basis by individual topical committees the House
never comes to grips with the overall level of government expenditures.
The solution to this type of problem is to put in place an institution that
can perform the overall review needed. and recommend necessary reforms.

There are other things that would probably be better dealt with outside
Parliament itself. One is the general uniformity of statutes creating agencies
and setting out their powers, structures, and procedures. Where an agency
has the power to set down procedural rules, those rules should be exam-
ined to ensure that they provide for a busic level of procedural faimess.
The relationship of new agencies to existing parts of government also
should be subject to careful review at some stage of the process, The
review of the form and vires of statutory instruments might also be done
outside Parliament.

One or several alternate centres of responsibility could perform these
tasks. A new institution similar to the British Council on Tribunals could
be resorted to, or the problem might be handled by redefining the role of
existing centres of responsibility such as the Privy Council Office or the
Department of Justice. The alternatives in this regard have been the
subject of extensive discussion in another Study Paper prepared for the
LRCC under the title Council on Administration. ™"

3. Sunset Laws

Much discussed in recent years have been the so-called sunsetl laws,
This type of provision, which is not in general use in Canada, provides
that an administrative agency ceases 1o exist at the end of a fixed period of
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time unless its mandate is renewed by the legislature. The idea is that this
will ensure that the agency’s terms of reference will be updated periodic-
ally, and that agencies which have outlived their usefulness will be
disbanded.

The major advantage of a sunset law is that it prevents the situation
where an agency with a low profile continues only because no one has
stopped to assess its role in the light of changed times. It is primarily a
method of “‘red-flagging’™ an agency on a particular date in the future. To
some extent sunsel laws also overcome the hurdle of finding time in the
House for a general debate on the work of an agency. If the government
supports the continued existence of the agency it must make time available
for debate of a renewal motion.

Sunset laws also have a number of disadvantages, First of all, they
are a bit of a blunt instrument, sweeping in all sorts of agencies, the
existence of which is not under serious challenge. They also bind future
Parliaments, because those Houses will have to spend time on the renewal
of agencies whether they have more important things to do or not. lssues
can change rapidly, and each Parliament should be allowed to set its own
prioritics. That this will occur in any event is shown by the experience
with the Bank Act. 3%

While sunset laws would provide a means of allocating House time to
this particular issue, there is no evidence that the existence of spent
administrative agencies is an issue of such importance that it deserves this
special treatment. In one sense the Estimates process provides an annual
“sunset’” for any government programme, for the Members could at any
time decide to cut off its funding. Furthermore, the proposed annual
discussion of the agency’s report would be just us effective a method of
examining the mandate of the agency to see if it needs updating. It is
submitted that these other procedures provide a suitable alternative pro-
cedure for the periodic review of an agency’s mandate, and it is recom-
mended that sunset laws not be put into general use,

E. Recapitulation

This concluding chapter opened with a survey of how Parliament
presently reviews the seven aspects of administrative agencies identified in
Chapter Three as being worthy of its attention. Having made some rec-
ommendations in this regard it will now return to these seven items and
outline how they would be handied with these proposals in place.
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First on the list is the overall structure and integrity of the system, the
organization of existing agencies, the place of new agencies and the
relationship between the agencies and the other parts of government.
Under the proposed system no new agencies would be set up by Order in
Council, so they would all be before Parliament at their creation. The
House would still handle these issues during debates on bills creating new
agencies, but under the new system primary responsibility in this area
would be in one of the alternate centres of responsibility.

The second item is the mandate of the agency, its consistency and
compliance with the wishes of Parliament. No major changes are proposed
specifically for this function, but it is to be hoped that expertise developed
in committees and the work of the secretariat would result in a more
scientific approach to the agency mandate as set out in the statute,

Policy developed by the agency would be subject to much more
thorough review under the new régime, The restructured reports would
cmphasize any policy making done by the agency. and the fall committee
meetings at which the reports are to be discussed would provide an
opportunity for debate and feedback on policy by the committee members,
Tabling and automatic referruls of executive policy directives would ensure
their scrutiny. The committee secretariat would also be of great assistance
during the review of agency policy.

The fourth item is the scope and exercise of rule-making powers, Here
the recommendation is that the stunding committees would examine the
scope of any regulation-making power in a bill. A system of conveying all
statutory instruments to the Joint Committee would be in place. That
Committee would examine the instruments for form and vires, and would
refer them to the relevant topical committee for review of their substance.

The scope of discretionary powers would continue to be examined
during debate on the bills granting those powers. The way in which
discretions are exercised would be set out in the annual report, and would
be subject to review at the fall meeting called to discuss the report.

Financial control would still be through review of the Estimates.
However, with the policy review process now shifted to the annual fall
meeting with the agency, the Estimates process could now actually be
used to examine the Estimates. In doing this committees would be assisted
by the new financial report to be prepared by the agency to supplement
the Estimates. No changes are proposed in the role of the Public Accounts
Committee.

The seventh and final aspect of the scrutiny of the work of administra-
tive agencies is the monitoring of their decisions. This would be made
possible by ugencies issuing reasons for many of their decisions, and by
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the secretariat reviewing those reasons and drawing any key decisions to
the committee’s attention. Furthermore, a summary of key cases would be
contained in the annual report. Parhament would not attempt to hold
agencies accountable for individual decisions, but rather would attempt to
identify areas in need of statutory changes or policy directives.

The recommendations made in this paper, when taken collectively, set
out a comprehensive plan for the accountability of administrative agencies
to Parliament. All the suggestions made ure designed to be in accordance
with the conventions of a parliamentary democracy and to be practical
enough for incorporation into the existing political system. If implemented
they should provide for an uppropriate relationship between Parliament
and administrative agencies,
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Summary of Author’s Recommendations

l.

Status of Agencies

(a)

(b

(c)

(d)

(e)

f)

A statute creating an administrative agency should specifically
set out the relationship it is to have with the rest of government.
(pp. 117-118)

An agency should not be given incompatible roles to perform.
{p. 118)

The roles to be played by an agency should be clearly identified
in the statute creating it, and the appropriate degree of inde-
pendence or accountability needed for that role should be set
out. (p. [18)

An agency should not be granted greater independence than is
needed for it to fulfil its mandate. (p. 118)

Accountability of an agency to Parliament should be indirect.
{pp. 86-87, 117, 118)

The govermnment should have the power to specify the broader
policies to be followed by agencies, but once this is done the
Cabinet should have no involvement with the application of
policy to individual cases. (p. 120)

Communication and Information

(a)

(b)

The movement towards freedom of information laws should be
encouraged, and any such statute should include administrative
agencies in its ambit. (pp. 107, 121

The information flow between administrative agencies and Par-
lament should be based on three principles: that information be
available, that there be an opportunity to examine the informa-
tion, and that there be an opportunity to air publicly issues
disclosed by the information. (p. 122)
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)

(d)

(e)

()

(g)

(h)

i

0y

(k)

N

(m)

{n)

136

The practice of sending written questions to the agencies for
answers should be continued. (p. 122)

When the Cabinet issues a policy directive to an agency or
vetos an agency regulation it should do so in a document that
sets out the reasons for the action, and that document should be
tabled in Parliament. (pp. 122-123)

Political appeals should be abolished, but until this is done the
reasons for the disposition of all appeals should be tabled in
Parliament. (p. 123)

All statutory instruments should automatically be sent to the
Standing Joint Committee on Regulations and other Statutory
Instruments. A mechanism should be established to determine if
a particular document falls within the Committee’s jurisdiction.
(pp. 78. 79-80, 123)

QOrders exempting regulations from publication shoutd be tabled
in Parliament and referred to the Jouint Committee. (pp. 80-81,
123)

The Joint Committee should have the power to refer statutory
instruments to the other committees of the House in order that
their substance be reviewed. (pp. 78, 123)

As a general tule ugencies should be required 1o give written
reasons for their decisions. Summaries of leading cases should
be included in an appendix to the annual report of the agency.
(pp. 123-124)

Annual reports to Parliament should be prepared by all agencies
and tabled. (pp. 125-126)

In addition to the annual report, the agencies should prepare a
financial report to supplement the information in the Estimates,
(p. 125)

The basic content of the annual report should be specified by
statute. and the committees of the House should be consulted in
regard to other things that might be included. (pp. 96-102, 125)

The annual repoert should be a document of accountability, and
should be prepared with the active involvement of members of
the agency. (pp. 95, 124)

The annual report should identify the mandate and goals of the
agency, set out how they are interpreted, outline the philesophy
of the ageuncy, and describe the plans it has to achieve its gouls,
It should also outling the major activities of the agency during
the vear and explain how they will help to achieve the agency’s
objectives. (pp. 96-102, 124-125})



(o)

With allowances being made for the nature of each agency,
appendices to the annual report should contain information on
the structure of the agency, its activities during the vear, a
summary of statutory or regulatory activity during the year,
information on the agency’s case-load, information on the indus-
try the agency deals with, and a glossary of technical terms,
(pp. 124-125}

3. Structures and Procedures

(a)

(b)

(©)

(d)

(e)

ity

(8)

(h)

(i)

Administrative agencies should not be created by Orders in
Council or by other extra-parliumentary methods. (p. 126)

The House of Commons should deal with administrative agen-
cies primarily through its committees. (pp. 60-61, 126)

The House committees should be given a general mandate to
scrutinize certain named departments, agencies and Crown cor-
porations. (pp. 54-35. 127)

Documents relating to the work of administrative agencies
which are required to be tabled in Parliament should be auto-
matically and permanently referred to the relevant topical com-
mittee. (pp. 60, 127)

Each committee should have a secreturiat to assist it with its
work. (pp. 38-39, 127-128)

The size of committees should be reduced and their membership
stabilized, Votes in committee should only be taken after forty-
eight hours of notice has been given. (pp. 55-536, 128)

Groups of Members should have the option of pooling their
speaking time. (pp. 64-65, 128)

Parliamentary review ol administrative agencies should occur in
three stages: during the spring as a part of the Estimates
process, in the fall during discussion of the annual report, and
throughout the vear as and when relevant documents that are
tabled ure referred to the committees. (pp. 72-73. 128-129)

When a committee reports to the House the Cabinet should
have ninety days to accept the recommendation made, table
reasons why the report is rejected, or provide time in the House
to debate the report. I this is not done the Standing Orders
should provide for an auwtomatic debate, or alternatively the
directive or regulation being reported on should ceuse to have
legal effect. (pp. 129-130)
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)

(k)

iy

138

The Statutory Instruments Act should be redrafted. (pp. 79-80,
130)

Alternate institutions should be used to oversee the system of
administrative agencies, to review agency procedural rules and
to perform other related functions. (pp. 40-41, 130-131)

General use should not be made of sunset laws. (pp. 107-108,
131-132}
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Janisch, supra, note 19, p. 104, citing Bernstein, supra, note 18, pp. 268,
284. See also Cutler and Johnson, supra, note 47, p. 1408.
See supra. pp. 21-22,

R. J. Van loon and M. S, Whittington, The Canadian Political Syvstem
{Toronto: McGraw-Hill, 1971), p. 360.

Ibid., pp. 341-342.

See supra, pp. 16-17.

See supra, p. 22.

See the discussion infra, pp. 47-48,
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60.
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67.
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The 30th Parliament existed belween the general elections of July &, (974
and May 22, 1979,

Two «dozen substantive matters resulted in about three dozen separate bills
due to re-introductions in subsequent sessions,

Federal Transport Commission of Ilnquiry Bill, C-226. 1st Sess.,
30th Parliament; C-220, 2nd Sess., {on 2nd reading sce House of Commons
Debates, April 1. 1977, 4581-4); C-313, 3d Sess.: C-344, 4th Sess. An Act to
provide lor the establishment of an authority 1o conserve for public use all
abandoned rzail lines in Canada, Bill C-341, Ist Sess. Senior Citizens Com-
mission Bill. C-218., 3d Sess. (debated January 27, 1978: House of Commons
Debates, 2330-7). C-230, 4th Sess.

Bills C-204 and C-332. (st Sess., 30th Parliament; C-344, 2nd Sess.; C-345,
3d Sess. See also (he motions under 5.0, 43 on October 24, 1975 and
December 4. 1975,

An Act 1o provide for the elimination of inactive and overlapping Federal
programs and agencies by requiring Parliamentary review every five vears,
Bill C-296, 2nd Sess.. 30th Parliament; C-226, 3d Sess.

Annuzl Reports Bill, C-455, 4#th Scss.. 30th Parliament. (see House of
Commons Debates, December 21, 1978, 2347). Official Languages Act
Amendment Bill, C-340, 1si Sess.; C-233, 2nd Sess. Broadcasting Act
Amendment Rill. C-467, 3d Sess.; C-223, 4th Sess. Public Reports Cost
Control Bill, C-201. 3d Sess.; C-268, 4th Sess.. (see House of Commons
Debates, November 1, 1977, 531-6), Inquirtcs Bill, C-206, 1st Sess.; C-326,
2nd Sess., (see House of Commons Debates, October 31, 1974, 924-31).

Broadcasting Act Amecndment Bill, C-353. [st Sess.. 30th Parliament,
Transportation Act Amendment Bill, C-349, 3d Sess.; C-201, 4th Sess., (see
also House of Commons Debates, November 2, 1978, 742-9),

Farm Producls Marketing Agencies Bill, C-313, st Sess., 30th Parliament.
Harbour Commission Amendment Bill, C-323, Ist Sess.: C-314, 2nd Sess..
C-242, 3d Sess. Canadian Radio-television and Telecommunications Com-
mission Amendment Bill, C-225, 4th Sess. Transport Act Amendment Bill,
C-361, 4th Sess. Energy Board Act Amendment Bill, C-366, 4th Sess. Atomic
Energy Comtrel Act Amendment Bill, C-416, 4th Sess, Wheat Board Act
Amendment Bill, C-417, 4th Sess. Energy Board Act Amendment Bill,
C-289. 1st Sess.

The full text of the case studies is available in (he library of the Law Reform
Commission. This presentation is limited to the outlines of the sample
chosen. the methodology, and the conclusions reached.

The Prices and [ncomes Commission, the Food Prices Review Board, the
[nterim Anti-Inflation Board, the Anti-Inflation Board, the Administrator of
the Anti-Inflation Act, the Anti-Inflation Appeal Tribunal, the Centre for the
Study of Inflation and Productivity, and the National Commission on [nflation.

5.C. 1974-75-76, c. 75.

S.C. 197778, ¢. 20.

House of Commons Debares, February 13, 1978, 2799; February 14, 2864.
S.C. 1974-75-T6, ¢, 49,

Sce infra. pp. 130 et seq.



7i.

74.

73,
76.

7.

78.

79,

80.
81
82,
83

87.

LH
89

House of Commons Debates, October 17, 1975, 8314, 8317; October 20,
8353, 8374; October 24, 8330, 8535; February 13, 1978, 2798; February i4,
2841; February 20, 3023; Fecbruary 21, 3064-67.

[bid.. October 24, 1975, 8533-3: October 22, 8466-7; March 4, 1975, 3779.
3783, Minutes of the Standing Committiee of the House of Commons on
Finance, Trade and Economic Affairs. November 20. 1975, 72:530, 72:62;
October 31, 63:20.

See the discussion infra, pp. 74-84, especially p. 84,

See c.g., House of Commons Debates, April 10, 1973, 3144; October 20,
1975, 8372; February 20, 1978, 3023. Minutes of the Standing Committee of
the House of Commons on Finance, Trade and Economic Affairs, Novem-
ber 7. 1975, 67:1 et seq. Minutes of the Special Committee on a Northern
Gas Pipeline, February 27, 1978, 1:80. 83,

See infra, pp. 121-126.

See e.g., House of Commons Debares, April 10, 1973, 3145 (findings to be
public); March 2, 1977, 3566-7 {independence from executive); October 24,
1975, 8529-30 (natural justice); February 18, 1976, 11046-8; February [9,
11114 {appeals). Minutes of the Standing Committee of the House of Com-
mons on Finance, Trade and Economic Affairs, October 30, 1975, 62:68.

House of Commoens Debares, March 18, 1976, 11912-3, 11928,

Minutes of the Special Commitlee on a Northern Gas Pipeline, February 28,
1978, 2:62; March 2, 4:30, 42. 57, 80; March 7. 6:44; March 8, 7:5; March 9,
8:58; March 15, [1:51.

House of Commons Debates, April 21, 1975, 5041; Minutes of the Standing
Committee of the House of Commons on Broadcasting, Films and Assistance
to the Arts, April 8, 1975, 14:9-12.

House of Commons Debates, February 13, 1978, 2799; February 14, 2864,
Ibid., April 10, 1973, 3145, 3149, 3160; April 17, 3391,
See supra, p. 25.

P.C. 1969-1249 of June 19, 1969; P.C. 1973-123% of March 25, 1973. P.C.
1975-2429 of October 14, 1975, P.C. 1979-633 of March 2. 1979: and see the
letter of March 15, {978 from the Prime Minister to Dr. Ostry setting up the
Centre for the Study of Inflation and Productivity under the Economic
Councif of Canada Act, R.5.C. 1970, c. E-1, 5. 10.

Anti-Inflation Acr, §.C. 1974-75-76, ¢. 75, subs. 12¢1) and 20(2).
See supra, p. 33, '

R. Schuliz, assisted by S. Armstrong and A, Robinson, Regulatory Agencies
and Acconntabiliry, a study prepared for the Lambert Royal Commission on
Financial Management and Accountability in May, 1978, pp. 54-71.

This bill was also the subject of another study. See T. A. Hockin, “The
Advance of Standing Committees in Canada’s House of Commons: 1965 to
19707, 13 Can. Pub. Adm. 185 (1970), pp. 200-201.

Sce CTC study, supra, note 6, pp. 14-15.

See, generally, Beauchesne's Rules and Forms of the House of Commons of
Canada. 5th ed. by A. Fraser, G. A. Birch, W. F. Dawson (Toronto; Car-
swell, 1978), pp. 129-34,
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102,
103.

104.
105.

107,

144

See House of Commons Debates. March 13, 1974, 471: March 10, 1976,
11675; December 6, 1978, 1854; September 5, 1973, 6249,

Beauchesne’s, supra, notc 89, pp. 129-131.

*5.335. Members are expected to refrain from discussing matters that are
betore the courts or tribunals which are courts of record. The purpose of
this sub-judice convention is to protect the partics in a case awaiting or
undergoing trial and persons who stand to be affected by the outcome of a
Judicial inquiry. 1t is a voluntary restraint imposed by the House upon itself
in the interest of justice and fair play.

'*S.338.(1) Matters before a royal commission arc not subject to the conven-
tion. Journals, May 2, 1966, pp. 491-3.

(2) When an appeal is taken to the Governor-in-Council, it cannot be
considered sub-judice while the appeal is pending because the Governer-in-
Council then acts in an administrative and not a judicial capacity, and
therefore such matters may be debated in the House of Commons. Journals,
April 17, 1923, pp. 268-70." [bid., pp. 118-119,

But see Housc of Commons Debates. October 20, 1976, 267.

Sce e.g., ibid., June 27, 1973, 512i; November 27, 1974, 1717; March 7,
1975, 3881; November 18, 9188; February 25, 1976, 11240; May 13, 13473,

See e.g., ibid., December 20, 1973, 8930: April 3, 1976, 12438-9; Muay 11,
1977, 53514, Compare ibid., March 12, 1976, 11771,

House of Commons Journals, April 29, 1977, 720-29: and see House of
Commons Debates, February 10, 1976, 10797-804.

See CTC study, supra, note 6, pp. 105-106.

Other research has shown that Minislers answer about 70% of questions put
ta them. On 16% responsibility is declined, on 9% there is a promise to
investigate, on 6% the Minister declines to answer, and 2% of questions are
referred to the agency. See Schultz, supra, note 86, p. 82.

The questions were searched through the Quic/Law computer program which
covers oral and written questions from January, 1973 to the present. Ques-
tions concerning the CRTC covered both the “*oid"” and the “‘new” agency.

**I maintain continual contacts with the members of the CRTC and 1 transmit
to them representations submitted to me by honourable members.”” House
of Commons Debares, May 10, 1973, 3614. See also ibid., March 31, 1976.
123215 May 12, 13437, May 13, 13473,

See e.g. ibid., May 13, 1976, 13473; May 4, 1977, 5279 July 4, 724%:
February 2, 1978, 2466.

Toid., July 14, 1975, 7527, May 11, 1977, 5514.

Ibid., November 18, 1975, 9188; March 31, 1976, 12321; May 7. 13278:
November 1, 624-5; March 7. 1977, 3706-7; Muarch 24,
4280-1.

Ibid., February 21, 1973, 1517-1%; April i1, 3202; May 9, 3574,
Beauchesne's, supra, nole §9,

E.g., House of Commons Debates. November 20, 1974, 1484; October 10,
1978, 6980,

Ibid., November 19, 1973, 7900; May 9. 1977, 5407; October 10, 1978, 7048:



108,

10%.
110,
1il.
12,

113,

114.

L16.
L17.
L18.
119.
120.
121.
122.
123,
124.
125.
126.
127.
128.

129.

131.
132,

December 4, 1744, These questions perhaps violated the rule that a gues-
tioner may not ask for a legal opinion: Beawchesne's, supra, note 89,
pp. 132-133

House of Commons Debates, March 21, 1973, 2447, September 3, 6248;
May 1, 1974, 1927, May 8, 2141

1bid., June 18, 1973, 4830-31; October 17, 6947
1bid., June 9. 1977, 6476-7.

ibid., January 22, 1975, 2480-1.

Ibid., April 8, 1975, 4603,

See e.g., ibid., December 19, 1973, 8897; October 30, 1974, 872; February 17,
1975, 3257.

Schultz, supra, note 86, pp. 72-87. This study examined all oral and written
guestions asked between 1973 and June 1977 concerning the CRTC, the
CTC, the NEB, the AIB, the FIRA. and the RTPC. Questions were classified
into six groups: internal, appointments, adjudicative powers (decisions or
recommendations), policy (status of the agency, broad policy. research. or
duties and procedures), appeals, and ministerial action.

House of Commons Debates, November 14, 1975, 9072-9%: February 27,
1979, 3636-66.

Lbid., March 22, 1977, 4210-42.

lbid.. June 1. 1976, 14036-66.

Beauchesne's, supra, note 89, pp. 145-146.

Ibid.. pp. 91-93, 308-310.

House of Commons Debates, April 2, 1973, 2807-8.
Ibid.. 2850.

Ibid., 2850-4.

Ibid., 2870-1.

lbid., 2877-97.

Ibid., April 6, 1973, 3036-7.

Ibid., June 27, 1973, 5101-2.

Beauchesne's. supra, note 89, pp. 134-135, 315-316.

For a summary of these changes see House of Commons Debates, March 7,
1973, 1999-2000.

See the views of K. Bryden, a [ormer Ontaric M.P.P.. "Executive and
legislature in Ontario: a case study on governmental reform™, 18 Can. Pub.
Adm. 235 (1975), p. 252 and C. E. S. Franks, “The Dilemma of the Standing
Committees of the Canadian House of Commons’'. 4 Can. J. Pol. Sc. 461
{1971}, p. 476. See also House of Commons Debares, March 7, 1973, 2000.

A. Macleod, ““The Reform of the Standing Committees of the Quebec
National Assembly: A Preliminary Assessment’, 8 Can. J. Pal. Sc¢. 22
(1975), p. 22.

Sce supra, pp. 38-39.
Sce infra, pp. 61-74.
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134,

135.
136.
137.
138,

139.

140.
141.

142.

143,

144.

146,

[47.

148.
149.
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See the discussion infra, pp. 54-55.

The standing committees were, at the time of writing: Agriculture
(30 members); Broadcusting, Films and Assistance to the Arts (20); External
Affairs and National Defence (30); Finance, Trade and Economic Affairs
(20): Fisheries and Forestry (20); Health, Welfare and Social Affairs (20):
Indian Affairs and Northern Development {20); Justice and Legal Affairs
(200 Labour, Manpower and Immigration (20); Management and Members’
Services (12): Miscellaneous Estimates (20); Miscellaneous Private Bills and
Standing Orders (20); National Resources and Public Works (20); Northem
Pipelines (15): Privileges and Elections (20); Procedure and Organization
(12); Public Accounts (20}; Regional Development (20); Transport and Com-
munications (20); and Veterans Affairs (200,

Sce infra, pp. 74-80.
See infra, p. 131.
5.0. 65(8).

R. Jackson and M. Atkinson, The Canadian Legisiative System (Toronto:
Macmillan, 1974), p. 116.

For discussion of possible reforms to the commitiee system see House of
Commons Debates, March 7, 1973, 1999-2000, 2009: March 9, 2071-77;
June 2, 1975, 6362; December 1, 1976, 1571 e seq.; and the Lambert
Commission Report supra. note 2. chapler 22.

5.0, 65(1) (q). (1).

S.C.1970-71-72, c. 38, 5. 26. See also Election Expenses Act, S,.C, 1973-74,
¢. 51, 5. 4 An Act to Amend the National Parks Act, S.C. 1974, ¢. 11, s. 2;
Petrolenm Administration Act, 8.C. 1977-78. ¢. 24, s. 2: Petroleum Corpo-
rations Monitoring Act, S.C. 1977-78, ¢. 39, s. 4, Representation Commis-
sioner Act, R.5.C. 1970, c. R-6. s. 14; Representation Act. 1974, S.C. 1974-
75-76, ¢. 13, 5. 7, Statute Revision Acr, §.C. 1974-75-76, ¢. 20, 5. 7.

See e.g., K. Bradshaw and D. Pring, Parliament and Congress (London:
Constable, 1972), chapter 5.

There is some indication that Party lines can break down in a committee that
approaches policy formation with a sense of collegialily. See Hockin, supra,
note 87, pp. 197-198 and the sume author's Government in Cunada (Toronto:
Norton, 1976). pp. [89-190, 197-198.

House of Commons Special Committee on Procedure, Third Reporr. 1968,
par. 12

Beawchesne's. supra, note 89, pp, 191, 332,

House of Commons Debares, February 3, 1976. 10592, 10597; February 6,
10720-22.

Franks, supra. note 129, pp. 465-466, 470. Frequent chunges have provoked
references to “'roving goon squads' on the part of government Members.
See House of Commons Debates, October 15, 1970, 156; September 17,
1973, 6629,

Jackson and Atkinson, supra, note 138, p. 126,

Peter C. Dobell, “*‘Committee Staff — What Else is Needed? (paper
prepared for the Conference on Legislative Studies in Canada, 1979, held at
Simon Fraser University in February 1979), p. 14. An idea of what this
means in terms of continuity of membership and potential for the develop-



151.
152,
153.

154.
155.

156.

157.

158.
159.

ment of expertise in individual Members, can be obtained by looking at the
membership of three committees during the 30th Parliament. Membership as
recorded in the Debates each Wednesday was examined on five dates at
approximately one year intervals, subject to the House being in session. In
the case of lhe Standing Committee on Broadcasting, Films and Assistance
to the Arts. only eight of the twenty Members who were appointed in
Oclober. 1974, were stil} members aboutl one year later, This figure of about
eight eriginal members remained fairly constant through to November, 1978,
but unfertunately it was nol always the same eight; changes continued to be
made. By the end of Parliament only four of the original members remained,
and only two of these had been members for the whole time. During this
same period the Committee had (our chairmen and four vice-chairmen, wilh
only one of the new chairmen being a promoted vice-chairman.

The Standing Committee on Transport and Communications had a similar
experience. The initial twenty members had dropped to eight within one
year, and by 1977 this number had fallen 1o five. At the end of the Parliament
there were again only four original members left, only two of whom had had
uninterrupted memberships. This Committee, however, had the advantage
of having the sume chairman throughout the period, with only minor disrup-
tions in the vice-chairmanship.

The Standing Committee on Veterans Affairs expericneed a greater stability
in membership. Of the twenty original members, sixteen remained aflter one
yvear, and fourteen after two, The Committee stabilized at about cleven
original members from 1977 to 1979, However, even in this committee there
were only eight members with continuous membership. Three changes
occurred in the chair, and there were four vice-chairmen, but the fact that
the new chairmen had been vice-chairmen before their appointmem helped
maintain a degree of stability in the Commicttee’s leadership. If the experi-
cnce of these three committees is representative, and there is no reason to
believe it is not, it would appear that instability of membership is a major
obstacle to improving the committee system as a whole.

House of Commons Debares. March 9, 1973, 2076-7: April 2. 1976, 12430;
March 29, 1977, 4441-3; Lambert Commission Report, supra, note 2, p. 389

Franks. supra., note 129, p. 466,
Dobell, supra. note 149, pp. 7-12; Hockin, supra, note 87, pp. 197-198.

See “*Parliament — Recommendations for Change™’, statement prepared by
the Business Council on National [ssues (April, 1979), p. 6; Jackson and
Atkinson, supra, note 138, pp. 183-186; Dobell, supra, note 149, pp. 4-3;
Lambert Commission Report, supra, note 2, p. 400.

Franks, supra. note 129, p. 468; Hockin, supra, note 87, p. 197,

Franks, ibid., p. 469; P. Laundy. "“"Comment’". 5 Can. J. Pol, S¢. 437 {1972},
in repiy to Professor Franks' article.

See House of Commons Debates. December 1, 1976, 1575, The two persons
who now assist the Joint Committec on Statutory Instruments at one time
did so through the Rescarch Branch.

See also Dobell. supra, note 149, p. 20.
lbid.. p. 18.

“It is true that in sitvations where a committee alrcady had an order of
reference permitting it to meet, the oppositien can succeed in gelling an
investigation underway and even derive some political benefit. The recent
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Public Accounts inquiry into Atomic Energy of Canada is a case in point, In
such cases, however, the government uses its majority to limit the damage,
In all such situations, the staff, under the direction of the majority, would be
inhibited from developing material to feed the investigation, This would be
true no matter how lurge and efficient the staff was.™ Ibid., pp. 3-4.

Franks, supra, note 129, p. 473,

See infra, pp. 61-73.

See supra, pp. 21-22.

See also the Lambert Commission Report, supra. note 2. pp. 313-314.

Ibid., p. 94,

Ibid., pp. 97, 100,

The CRTC, the CTC, the NEB, the CPC. the WVARB, the TAB, and the
CHRC.

Minutes of the Standing Committee on Broadcasting. Films and Assistance
1o the Arts, March 29, 1977, Issue no. 13,

One speaker posed a brief question about the organizational chart that was
attached to the opening statement prepared by the Chairman of the CRTC,
This question had to do with regional offices and stafting, and was the only
comment or question relating to the statement, During the entire meeting not
one speazker made a reference to the Estimates. Three used the shot-gun
approach of covering as many topics as possible in their ten minutes. The
other six decided to spend all their time on one topic. The only sustained
pursuit of one subject occurred when the fifth, sixth, and to some extent the
seventh speuker discussed the proper depree of regulation needed in the
industry.

Minutes .of the Standing Committee on Broadcasting, Films and Assistance
o the Arts, March 29, 1977, 13:22-3.

Ibid., November 29, 1977, 3:39-42.

Ibid.. April 2, 1979, [ssue no. 14, Parliament was dissclved for the 1979
election betore the 1979-80 Estimates could be considered.

Minutes of the Standing Commiitee on Veterans AfTairs, May Ith 1977, Issue
no. 3.

Ibid., 3A:12-17, 19-23,
Ibid.. May 10, 1978, 1:13.

Minutes of the Standing Committee on Labour, Manpower and Immigration,
May 4, 1972, 6:4-26.

Ibid., 6:22. For a discussion of the sub judice convention, see supra, pp. 41-
42,

Ibid., June 16, 1977, 37:3.
Ibid., May 17, 1973, 9:13,
Ibid.. May 8, 1975, 16:16-17.

Schultz, supra, note 86, pp. 88-110. This study covered the years from 1968
to 1977,

For an example, see the accounts of the CRTC in the 1978 Public Accounts,
2:3-7.
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186.

187.

188.

189.

190,
191,
192.
193,
194,

195,

196.

197.

Aunditor General Act, 8.C. 1976-77, ¢. 34, 5. 5.

First Report of the Standing Committee on Public Accounts, February 27,
1978,

Report of the Auditor General of Canada to the House of Commons for the
Year Ending March 31, 1977 (Ottawa: Supply and Services. 1977), pp. 226-
227,

Special Committee on Statutery Instruments, Third Reperr (Ottawa: Queen’s
Printer. 1969), p. 4 {hereinafter. *"MuacGuigan Report™). D. Foulkes, intro-
duction fo Adminisirative Law, 4th ed. (L.ondon: Butterworths, 1976), pp. 27-
32

MuacCiuigan Report, supra, note 185, p. 5.
5.C. 1950, ¢. 50.

Regulations Made under the Regulations Act, P.C. 1934-1787. MacGuigan
Report. supru. note 185, pp. 7-9.

J. R. Mallory, “Parliumentary Scrutiny of Delegated Legislation in Canada:
A Large Step Forward and a Small Step Back™. [1972] Public Law 30, p. 32,

MuacGuigan Report, supra. note 185, pp. 90-93.
S.C. 1970-71-72, ¢. 38, in force January 1, 1972
Ibid., s. 27.

Mallary, supra, nole 189, pp. 36-38,

Standing Joint Committee on Regulations and other Statutory Instruments,
Second Report, 4th Sess., 30tk Parliament {Otlawa: Supply and Services,
1979). Scc alse the Minutes of the Proceedings of the Joint Committee,
November |4, 1978, 1:4-6. Examples of the application of these criteria can
be found in the Commitiee’s Second Report. 2nd Sess., 30th Parliament
(Ottawa: Supply and Services. 1977), pp. 4-12.

Standing Joint Committee on Regulations and other Statutory Instruments,
Second Reporr, 2nd Sess., 30th Parliament (Ottawa: Supply and Services.
1977, p. 3.

For example. the Broadcasting Licence Fee Regulations, C.R.C.. c. 373, as
made by the CRTC in 1977 provided that in the case of late payment of a
licence fee, there would be pavable un additional lee equal to 1% per cent
times the number of months the original fee was lale. Counsel for the
Committee identified this regulation as possibly being ulira vires (criterion 1)
or as imposing an unauthorized penalty (criterion [1). When asked, the
CRTC took the position that this charge was an “additional fee”” and not a
surcharge for late payment, Counsel then advised the Committee of his view
that “*the inference that it is surcharge or penalty is inescapable™, and that
he could not locate a statute authorizing it. The Commiltee agreed that the
charge could not properly be considered an additional tee, and instructed
counsel to write to the CRTC sctting out its reasons for taking this position
and inviting a reply. The CRITC maintained its stand, arguing that the
regulation was authorized by the Broudcasting Act and was properly within
its discretion. Since the CRTC seemed unwilling to alter its view, and since
the Committee had encountercd other examples of the same thing, it was
resolved to report the matter to the House. Minules of the Proceedings of
the Standing Joint Committee on Regulations and other Statutery Insiru-
ments, February 22, 1979, 10:32-39.

Ibid., 10:57-60,
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199.
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205.
206.
207.
208.
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210.
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212,
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Second Report of the Joint Committee, supra. note 195,

See infra, p. 127,

5.0 1970-71-72. ¢, 38, 5. 26,

Second Report of the Joint Committee. supra, note 195, pp. 14-15.
Ibid., p. 39.

MacGuigan Report, supra, note [85, pp. 82-88; and sce H. Mclntosh,
“Controls on Federal Subordinate Legislution™, 35 Sask. L.R. 63 (1970).
pp. 65-66,

J. L. Mallory. “Parliamentary Scrutiny of Statutory Instruments in Canada:
A Proposal'’, 4 Ortawa LR, 296 (1970-71). pp. 302-330.

Cf. infra, p. 82.

Second Report of the Joint Committee, suprg. note 195, p. 15,
tbid.. p. 43.

MacGuigan Report, supra, note 185, p. vil.

Statutory Instruments Ace, 8.C 1970-71-72, ¢. 38, ss. 11, 12,
ibid., s. 27.

R.8.C. 1970, ¢, B-11, subs, 16(2).

Federal Court Act, R.S.C. 1970, ¢. 10 2nd Supp.). subs, 46(4); Copyright
Act, R.5.C. 1970, c. C-30, subs. 13(6); Canada Business Corporations Act,
S5.C. 1974-753-76, c. 33, subs. 254(2); Enviraonmental Contaminants Act, S.C.
1974-75-76. ¢. 72, subs. 6(2): Fisheries Act. R.5.C. 1970, ¢, F-14, subs. 33.1{2);
Grain Futures Act. R.S.C. 1970, ¢. G-17, subs. 8(3). (4); Motor Vehicle
Safety Act, R.S.C. 1970, ¢. 26 {Ist Supp.). s. 9 Motor Vehicle Tire Safety
Act, S.C. 1974-75-76, ¢. 96, 5. 9: Radiation Emitting Devices Act, R.5.C.
1970, c. 34 (st Supp.}, 5. Y. Territorial Lands Aci, R.8.C. 1970, ¢. T-6,
s. 19.1; Weights and Measures Act, R.S.C. 1970, ¢. W-T. s, i} as am. by
S.C. 1970-71-72, c. 36: Consumer Packaging and Labeliing Act. 8.C. 1970-
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E.g., ibid., s, 25.

A more complele inventory may be found in L. Vandervort, Pofitical
Control of Independent Adminisirative Agencies (Ottawa: LR.C.C., 1979),
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See supra, note 166,
Annual Reports Bill. supra, note 61.
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