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NOTE (H).
UN OFFENOEB RELATING TO THE REVENUE

In o1de1 to frame this chapter, we took a course similar to -

that which we took with the chapter relating to contempts of
;- the lawful authority of public servants. We went carefully
\ through the revenue laws of the three presidencies, extracted
- the penal clanses, analyzed them, and reduced them to a small
© number of general heads. :
+ His Lordship in- Council will ‘perceive that wé have not
thought it proper to insert in:thercode any provision for the
confiscation of property ‘on the'ground of a breach of the
revenne laws, and that we leave the existing rules on that
“subject untouched. We have done so, because it does not
appear to us that such configeation is in strictness a punish-
ment. It has, indeed, much in common with punishment;
but it appears to us that there iz a marked distinetion, and
that confiscation of the sort which iz anthorized in many
parts of the regulations of the three presidencies would, con-
gidered in the hght of a .punishment, be anomalons and in-
defensible. 'It'is a proceeding directed, not against the per-
son who has brokenithe law, but against the thing "with
respect to which the law-has:been broken. - It is not neces-
sary that any misconduct shonld be proved, that any accusa-
tion should be brought, that any particular individual should
be in the contemplation of the anthority which directs the
confiscation. Nay, the revenue laws authorize confiscation,
not only in cases where misconduct is not proved, but in cases
where it is proved that there has been no misconduet in any
quarter; and, where there has been misconduct, those laws
authorize the confiscation of the property of a person who is
proved to have had no share in the miseconduct.

- To givo a single example: If tobacco be found in the island

of Bombay after the time at which it onght to be exported
thence, it is confiscated, together with the receptacles which
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contain it, the ‘substances in which it is packed, and the ear-
riages and animals which are employed to convey it. This,
whicl iB_ ‘g fair specimen of revenna laws respecting confic-
cation, is ovidently olLjeotionnble, considered ns o ponal luw.
The carriages, tho animals, the vessels, the tobacco itsolf, nay
all be the property of persons who are not in the Imst to
blame. . ‘Indecd, we know that under this.law the boxes of
‘gentlemen have ‘repeatedly beén seized, because the servants
who packed them had. concealed: tobacco in'.the baggage.
Such ‘& law, put into the form of 'a penal provision, would be
too grotesquo to be a'subject of sorious argniment.” It would,
in the phraseology of our code, run thus: “If any person
places eantraband tobacco in the baggige of any ethe1'pe1-
son, the person in whose baggage such contraband tobacco is
p]aced shall be .panished with. the confiscation of such bag-
gage” . And. the following illustration: would make the Ia.w,
if. posmb]e, still more ridiculous: “ Contraband tobacco.is hid-
don in A’s baggago, by A's servant, without A’sknowledge,
and contrary to-A’s: express: command A has: cmnmlttcd
the offetice defined in this clanse.?; -

. It.is levident, therefore, that- thls law, and many other laws

of .thé samerkind, hust; be-defended. ou principles quite dif-
ferent from’ those on w_hlch pehal legislation ought to be con-
ducted.: They must.be defended, not as béing penal laws
- divected ‘against the- guilty, but rather as being sharp and
stringent laws of civil procedure which -are intended to en-
able the government to obtain its due with speed and cer-
tainty, at the cost whether of the guilty or of .the innocent.
Viewing. them' in' this. light and knowing as ' we know that
- they. .are greatly: mitigated in: ‘practice.by-the lenity of the
executive: government, we: consider::them. as: justifiable; but
we.aré decidedly: of opmlon*that they: ‘would be out of place
ina’ penal code
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NOTE (I). .
ON THE CHAPTER OF .bm_mcn_g ix;;.nmg"mo_‘,com.

Mosr of the provisions in this chapter appear-sufficiently
intelligible without any explanation. o
. Wo lave proposed that the government of Indis shounld
follow -the gencral practico of govornments in punisling
more severely the counferfeiting of its own coin than the
counterfeiting of foreign coin. . It:appoaraito us peculiarly
advisable, under the.present: circumstancés:!pf India, to make
this distinction, It is much;fo:be, wished :that the’'Conipa:
ny’s ‘cutrency. may: supersede the numerous;coinages’ which
are -issued . from -a. trowd-of:mints in the dominions of thie
petty princes: of :India, It has appeared to.us that this ob-
ject niay be in some degree promoted by the:law as we have
framed it. - That coinage, the purity of which.id guardéd by
the most rigorous penaltics, is likely to :be the most pure;
and that coinage which is likely to be tho most pure will be
the most readily taken in the course of business. .

«It.is not very probable that any person in' this:country.will
ewploy:thimselfsin making : countérfeis : sovéreigns ‘or: shil-
lings ;- but should:so:improbable: an ' event. oceur, ‘we ' think
that the King's coin shoiild have thé sama protection rwhich -
is.given to the. coin-of: the lacal ‘government. "It .may, per:
baps, be thought that in'proposing laws for the protection of
the King’s coin, we have:departed from the principle which
wo laid down in our note: on the law of offences:against the
State, and that we should have sacted -more . consistently in
leaving the British -currency to the care of the British'legis:
lature. - It appears to-us, however, that the offerce of coin-
ing, though, in an arbitrary classifieation, it .may be .called
by ‘the technical nane of tréason, is in substance an’offence -
against property: and trade,that it is an.offence of very near-
ly the same kind with the-forging of- a-bank-note, and:that
it would be an offerice .of exactly the same kind if the!banlk:
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note, like the notes of the Bank of England forinerly, were
in all cases legal tender, or if the coin, like the Company’s
gold mohur at present, weve not legal tender. We do not,
therefore, conceive that in proposing & law for punishing
the counterfeiting of the King’s coin, we are proposing a
law which can reasonably be said to affect any of the royal
prerogatives.

The distinction which we propose to make (see Clauses 241
and 243) between two different classes of utterers is marked
in the French code; and it is so obviously agreeable to reason
and justice that we are surprised that, having been marked
in that code, it should not have been adopted by Mr. Living-
ston. We are glad to perceive that the code of Domnbay
makes this distinetion. .

An utterer by profession, an utterer who is the agent em-
ployed by the coiner to bring counterfeit coin into circula-
tion, is guilty of a very high offence. Such an utterer stands
to the coiner in a relation not very different from that in
which an habitial receiver of stolen goods stands to a thicf.
He makes coining & far léss perilous and a far more luerative
pursuit than it would otherwise be. He passes his life in the
systematic violation of the law, and in the systematic practice
of frand in oné of its most pernicious forms. Ile is one of
the most mischicvous, and is likely to be one of the most de-
praved, of criminals. -But a casual utterer, an utterer who is
not an agent for bringing counterfeit coin into ecirculation,
but who, having heedlessly received a bad rupec in the
course of his business, takes advantage of the heedlessness
of ‘the next person with whom he deals to pay that bad ru-
pet awiy, is an offender of a very different class. He is un-
doubtedly guilty of a dishonest act, but of one of the most
vénial of .dishonest acts.: It:is an act which proceeds not
from greedinéss for unlawful gain, but from a wish to avoid,
by unlawful meahs; it is true, what to & poor man may be a
‘severe loss.. It is an act which has no tendency to facilitate
or encourage the operations of the coiner. It is an occasional
act, an act which does not- imply that the person who com-
mits it is a.person of lawless habits. We thinlk, therefore,
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that the offence of a casual utterer is perhaps the least hei-
nous of all the offences into which frand enters. '

We consider whether it would be advisable to make it an
offence in a person to have in his possession at one time a
certain number of counterfeit coins, withont being able to
explain eatisfactorily how he came by them. It -did not, after
much discussion, appear to us advisable to recommend this.or
any similar provision. Woe entertain strong objections to the
practice of making circumstances which are in truth only evi-
dence of an offence part of the definition of an offence ; nor
do we see any reason for departing in this case from our
general rule. _ o

Whether a person who. is possessed of bad money knows
the money to be. bad, and. whether, knowing it .to be bad, he
intends to put it in cirenlation; are questions to be decided
by the tribunals according to the circumstances of the case—
cireumstanees of which the mere number of the pieces is only
one, and may be one of the least important. A fow bad ru-
pees which should evidently be fresh from the stamp would
be stronger evidence than a greater nunber of bad rnpees
wlich appeared to have been in circulation for years. A few
bad rupees, all obviously coined with the same die, would be
stronger evidence than a greater number obviously coined
with'different dies.. A few bad rupees. placed by themselves,
and unmixed with good ones, would be far stronger evidence
than a much larger number which might be detected in a
large mass of treasure, C

KOTE (J).

OX THE CHAPTER OF OFFENCES RELATING TG RELIGION
. AND CASTE.

Tar principle on which this chapter has been framed is a
principle on which it would be desirable that all governments
should act, but from iwhich the British government in India
cannot depart without risking the dissolution of society ; it is
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this, that.every man should be suffered to profess his own re-
ligion, and that no man should be suffered to ingult the relig-
ion of another.-

The guestion whether msulbs offered to a reho'mn onght to
be visited with punishment does not appear to us at 2l to
depend on the question whether that religion be true or false.
The religion may be false, but the pam which such insults
give to the professors of that religion is real. It is often, as
the most superficial observation may convince us, as real a
pain and as acute & pain as is caused by almost any offence
against the person, against property, or against character.
NOI. is there any compensating good wh*\tsoex er to be set off
against this pain. . Discussion, indeed, tends to elicit truth.
But insults have no such tendeney. They can be employed
just as easily against the purest faith as against the most
monstrous supelstltlon It is .easier to argue against fulse-
hood than against truth. But it is as easy to pull down or
defile the tcmules of truth as those of falsehood. ™ It-is as
easy to. mo]est with ribaldry and clamor men assembled for
purposes of pious’ and rational worship; as men engaged in
the. most absurd ceremonies. ' Such ‘insults, when directed
against erroneons oplmons, seldont have any other effect thun
to fix those opinions deeper, and to give a character of pe-

enliar ferocity to theological dissension. Instead of eliciting
truth, they only inflame Tanaticism.

All these considerations apply with peculiar force to India.
There is, perhaps, no counfry in which the government has
so much to apprehend from religions excitement among the
people. The Christians are numerically a very small minori-
ty of the populatmn, and in possession of all the highest posts
in the government, in the tribunals, and in the army. Under
their rule are placed mﬂllOIlS of Mahometans, of differing
sects, bt all strongly attached to the fundamental articles
of the Mahometan creed, and tens of millions of Hindoos,
strongly attached to doctnnes and rites which Christians-and
Mahometans- join in reprobating. Such a state of things is
pregnant with dangers which can only be averted by a firm
adherence to the true principles of toleration. On those
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principles the British government has hitherto acted with
eminent judgment, and with no less eminent siecess; and
on those prineiples we propose to frame this part of the penal
code, '

‘Weo have provided a punishment of great severity for the
intentional destroying or defiling of places of worship, or of
objects held sacred by any class of persons. No offence in
the whole code is so likely to lead to tumult, ta sanguinary
outrage, and even to armed insurrection. The slanghter of a
cow in a sacred place at Benares in 1809 cansed violent tu-
mult, attended with considerable loss of life. The pollution
of a mosque at Bangalore was attended with consequences
still more lamentable and alarming:: 'We have thersfore em-
powered the courts, in cases of this description, to pass s very
severe sentence on the offender. ' .

The provisions which we bave made for the purpose of
protecting assenblies held for religious worship, and of guard-
ing from intentional insult the rites of sepulture and the ye-
maing of the dead, do not appear to require any explanation
or defence.

The intentional depriving a Hindoo of his caste by assault
or by deception, is not at present an offence in any part of
India, though it may be a ground for a civil action. It appears
to us, however, that an injury so wanton, an injury which
indicates so bad a feeling in the person who eauses. it, and
which gives so much pain and excites s0 much resentment in
the sufferer, is as proper a subject for penal legislation as most
of the acts which are made punishable by this code. We
have, therefore, made it an offence. The rendering the food
of a Hindoo nseless to him by causing it to be in what he
considers as a polluted state is an injury of the same kind,
though comparatively venial. We propose to make it au
offence, but not to deal with it severely, unless it should be
repeatedly committed by the same person.

In'framing Clause 282, we had two objects in view. We
wish to allow all fair latitude to religious discussion, and at
the same time to prevent the professors of any religion from
offering, under the pretext of such discussion, intentional in-
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sults to what'is held sacred by others. We do not conceive
that any person can be justified in wounding with deliberate
intention the religious feelings of his nelghbors by words,
gesture, or exhibitions. A warm expression dropped in the
heat of controversy, or an argument urged by a person, not
for the purpose of maultmg and annoying the professors of
a different creed, but in good faith for the purpose of vindi-
cating his own, wﬂl not fall nnder the definition contained in
this clause.
Olanse 283 is intended to pr event such practices as those
- known among the natives by the names of Dhurna and Traga.
Such acts are now punishable by law, and it is unnecessary “to
adduce any argument for the purpose of showing that they
ought to be so.

NOTE (K).

0N THE COAPTER OF ILLICIT ENTRANCE INTO AND ILLICIT RESI-
DENCE IN THE TERRITORIES OF THE EAST INDIA CGMPAKRY.

Tae Indian legislature is required by the Act of Darlia-
ment 3 and 4 Willizm IV. cap 85, section 84, “ as soon as con-
vemently may be, to make laws or regulations providing for
the preventwn or pumshment of the 1lhclt entrance into or
residence in the said territorics of persons not authorized to
enter. or reside therein”

We have, therefore, thought it our duty to inscrt in the
penal code provisions for the purpose of carrying the inten-
tions of Parliament into effect.

'NOTE'(L)
oN’ OFFENCES RELATII\G TO TIHE PRESI.

Tue penal prowswns contained in this chapter are taken
from the Act of the Governor General of India in Council,
No. 11, of 1835. :

Snﬂiuent provision appears to us to have been made in



NOTES .ON THE INDIAN PENAL CODE, 251

other parts of the code, particularly by Clauge 195, for the
punishment of the offence mentioned in the last section of
the Act to which we have referred.

NOTE (M).
ON OFFENCES AGAINST THE BODY,

Tue first class of offences against the body consists of those
offences which affect human life; and highest in this first
class stand those offences which fall under the definition of
voluntary culpable homicide, .. o :

This important part of the law appears to us to require
fuller explanation than almost any other. '

The first point to which we wish to call the attention of
his Lordship in Council is tlie expression “omits what ho is
legally bound to do” in the definition of voluntary eulpable
homicide. These words, or other words tantamount in effect,
frequently recur in the code. We think this the most con.
venient place for explaining the reason which has led us 8O
often to employ them; for if that reason ghall appear o be
suflicient in cases in which human life is concerned, it will,
& fortiors, be sufficient in other cases.

Eatly in the:progress of.the code.it.became necessary for
us to consider the-following question: When acts are made
punishable on the ground that those acts produce, or are in-
tended to produce, or are known te be likely to produce, cor-
tain evil effects, to what extent ought omissions which pro-
duce, which ave intended to produce, or which are known to
belikely to produce, the same evil effects to be mads pun-
ishable ¢

Two things we take to be evident; first, that some of these
omissions ought to be punished in exactly the same manner
in which acts are punished ; secondly, that all these omissions
ought not to be punished. It will hardly be disputed that a
jailer who voluntarily. causes the death of prisoner by omit-
ting to supply that prisoner with food; or a nurse who volun-
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tarily causes the death of an infant intrusted to her care by
omitting to take it out. of a'tub of water into which it has
fallen, ought to be treated as guilty of murder. . On the other
hand, it will hardly be' muintained that 2 man ghould be pun-
ished as a murderer becanse he omitted to relieve a beggar,
even though there might be the clearest proof that the death
of the boggar was tho effect of this omission, and that the
man who omitted to give the alins knew that the death of the
boggar was likely to be the effect of the omission. It will
hardly be maintained that a surgeon onght to be treated as a
murderer for refusing to go from Caleutta to Meernt to per-
form an operation, although it should be absolutely certain
that this surgeon was the only person in Tadia who vould
perform it, and that if it were not performed the person who
required it would die. It is difficclt to say whethier a pe-
nal code which should put no omissions on the same footing
with acts, or a penal code which should put all omissions
on the same footing with acts, would produce ‘consequences
more ‘absurd and revolting. There.is no country in which
either of these principles. is adopted. Indeed, it is hard to
conceive how, if either were adopted, society could be held
together. - T

It is plain, therefore, that a middle course must be taken ;
but it is not casy to determine what that middle course ought
to be. The absurdity of the two extremes is obvions. Dut
there are innumerable intermediate points; and wherever the
line of demarcation may be drawn, it will, we fear, include
some cases which we miglit wish to exempt, and will exempt
some which we might wish to.include. S

Mr. Livingston’s code provides that a person shall be con-
sidered as guilty of homicide who omits to save life, which he
could save « without personal danger or pecuniary loss.” This
rule #ppears to- us.to.be open ‘to serious objection. Therc
may be extreme inconvenience. without the smallest per-
sonal danger, or the smallest risk of pecuniary loss, as in the
case which we lately put of a surgeon snmmoned from Cal-
cutta to Meernt to perform.an operation. He may be offer-
ed such @ fee that-he would be s gainer by going. He may
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have no ground to apprehend that he should run any greater
personal risk by journeying to the Upper Provinces than by
continuing to reside in Bengal. DBut he iz abont to proceed
to Europe immediately, or he expects some members of his
family by the next ship, and wishes to be at the presidency
to receive them. He therefore refuses fo go. . Surely, he
ought not, for so refusing, to be treated.as a murderer. It
would be somewhat inconsistént to punish one man for not
staying three months in India to save the life of another,
and to leave wholly unpunished a man who, enjoying ample
wealth, should refuse to disburse an anna to save the life of
another. Again, it appears to us thit it may be fit to punish
a person &8 a murderer for causing death by omitting an act
which- cannot be performed without ‘personal danger. or pe-
cuniary loss. - A -parent may-be unablé to procure food for
an infant without money.: Yet the parent, if he has the
means, is bound to farnish the infant with food, and if, by
omitting to do so, he voluntdrily causes its "death, he may
with propriety be treated.ss.a murdeter. A nurse hired to
attend a person suffering from an.infectious disease cannot
perform her duty without running some risk of infection.
Yet if gshe deserts the sick person, and thus voluntarily causes
his death, we should be disposed to treat her as a murderer.

We pronounce; with - confidence, therefore, that the line
ought not to be drawn where Mr. Livingston has drawn it.
But it i8 with great: diffidence that ‘we-bring forward our
own proposition, It is open to objections: cases may be
put in which it will operate too severely, and cases in which
it will operate too leniently; but we are unable to devise a
better, _ :

*What we propose is this: that where acts arc made pun-
ishable on the ground that they have caused, or have heen
intended to cause, or have besn known to be likely to cause,
a certain - evil effect,” omissions' which have caused, which
have been intended to cause, or which have been known to
be likely to cause the same effect, shall be punishable in the
same mannor, provided; that-such: omissions. were, on other’
grounds, illegal;  An-omission’ is.illagal (see Clause 28) if it
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be an offence; if -it -bo & Lronel of some direction of luw, or
if it be such & Wrong a3 would be a good ground for a civil
action. -

We cannot defend this 1ule better than by giving a few
illustrations of the way in which it will operate. A omits
to give Z food,and by that omission voluntarily causes Z’s
deatk. Is this murder? Under our rule it is murder if A
was Z's jailer, directed by the law to furnish Z with food.
It is murder if Z was the infant child of A, and had, there-
fore, a legal right to sustenanco, which right a eivil court
would enforce against A. It is murder if Z was a bedridden
invalid,and A a nurse hired to feed Z. It is murder if A
was detalnmg Z in unlawful confinement, and had thus con-
tracted (sec Clause 838) a legal obligation to funish Z, dnring
the continnance of the confluement, with nccessaries. Tt is
not muerder if Zis a beggar, who has no other clain on A
than that of humanity.

A omits to tell Z that a river is swollen so high that Z
cannot safely attempt to ford it, and by this omission volun-
tarily caunses Z's death.” This is murder, if A is a peon sta-
_tioned .by authorlty to warn travellers from attempting to
ford the river. It'is murder if A is a guide who had con-
tracted to conduct Z. It is not murder if A is a person on
whom Z has no other claim than that of hnmauity.

A savage dog fastens on Z. A omits to call off the dog,
knowing that if ‘the dog be not called off, it is likely that Z
will be killed. - Zis killed. This is murder in A, if the dog
belonged to A, inasmuch as his omission to take proper order
with the dog is illegal. (Clause 273.) But if A be a mere
passer-by, it is not murder.

We are sensible .that in some of -the cases which we have
put, our rule may appear too lenient; but wo do nnt think
that it ean be mnde more sovere without disturbing the
whole ordor of soclety. It is true that the mun who, havieg
‘abundance of wealth, suffers a fellow-creature to die of hun-
ger at his feet is. a-bad man—a worse man, probably, than
many of those for whom we have provided very severe pun-
ishment. Buat we are unable to see where, if we make such
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a man legally punishable, we ean draw the line. If the rich
man who refuses to save a beggar’s life-at the cost of a little
copper is a murderer, is the poor man just one degree above
beggary also to be a murderer if he omits to invite the beg-
gar to partake his hard-earned rice? = Again, if the rich man
is a murderer for refusing to save the beggar’s life at the cost
of a little copper, is he also to be a murderer if he refuses to
.8ave the beggar's life at the cost of a thonsand rupees? Sup-
pose A to be fully convinced that nothing can save Z’s life
unless Z leave Dengal and reside 2 year st the Cape; is A,
however wealthy he may be, to be punished. as a murderer
because he will not, at his own expense, send Z to the Cape ?
Surely not. Yet it will be difficult to'say on what principle
‘we can punish A for not-spending an anna to save Zs life,
and leave him unpunished for not spending a thousand ru-
pees to save Z's life. The distinction between a legal and
an illegal omission is perfectly plain and intelligible; but the
distinction between a large and a small sum of money is very
far from being so, not to say that a sum which is small to one
man is large to ancther, - -~ = - :

The same argument holds good in the ease of the ford. It
is true that none but a very depraved man would suffer an-
other to be drowned when he might prevent it by a word.
But if we punish such a.man, where are we to stop? How
much exertion are we to require? Is a person to be a mur-
derer if Le does not go fifty yards through the sun of Bengal
at noon in May in order to eaution a traveller against a swol-
len river? Is he to be a murderer if he does not go a hun-
dred yards¥—if he does not go a mile I—if Le does not go
ten? What is the precise amount of trouble and inconven-
ience which he is to endure? The distinction between the
guide who is bound to condnct the traveller as safely as he
can, and a mere stranger, is 3 clear distinction. DBut the dis-
tinction between a stranger who will not give a halloo to
save a man’s life, and a stranger who will not ran a mile to
save a man’s life, is very far from being equally clear.

It is, indeed, most highly desirable that men should not
merely abstain from doing harm :to’ their meighbors, but
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should render active services to their-neighbors. In general,
lowever,the penal Jaw must contens itself with keeping men
from: doing positive  harm, and must leave to pullic opinion,
.and to the teachers of morality and religion, the oflice of fur-
nishing men with motives for doing positive good. It is evi-
‘dent that to attempt to punish men by law for not rendering
to - others all the service which it is their duty to render to
others would be preposterous. We must grant impunity to
the vast majority of those omissions which'a benevolent mo-
rality would pronounce reprehensible; and must eontent our-
selves with punishing snch omissions only when they are dis-
tinguished from the rest by some cirenmstance which marks
them out as peculiarly fit objects of penal legislation. Now,
no circumstance appears to us so well fitted to be the mark
as the circumstance which we have selected. It will gener
ally be found in.the most atrocious cases of omission ; it will
searcely ever be found in a venial case of omission ; and it it
more clear and certain than aty other mark that has ocenrred
to us. .. That there are objectlons to the line which we pro-
pose to draw, we have admitted. But there are objections tc

-gvery line which can be drawn; and some line must be drawn

The next point to which we wish to call the attention of
his Lordship' in® Council is the unqnalified use of the word:
“to canse death” in the definition of voluntary euwlpabl
Jomieide. - - . T
" We long considered whether it would be advisable to ex
cept from this definition any description of acts or illega
omissions, on the ground that such acts or illegal omission:
do not ordinarily canse death, or that they cause death ver;
remotely. ' We have determined, however, to leave the claug
in its present simpls and comprehensive form. .

‘Theré is,undoubtedly, a great difference between acts whic.
canse death immeédiately, and acts which cause death remotc
ly ; between scts which-are almost certain to cause deat
- and acts which -cause death only under very cxtracvdinar
cireutnstances. . But that difference, we conceive, is a matte
to be considered. by the tribunals when estimating the effec
of the evidence in a particnlar case, not by the legislature i
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framing the general law. It will require strong evidenco to-
prove that an act of a kind which very seldom causes death,
or an act which has caused death very temotely, has actnally
caused death in a particular case. It will require still stronger
evidence to prove that euch an act was contemplated by the
person who did it as likely to cause death. Bat if it be
proved by satisfactory evidence that death has been so cansed,
and has been caused volantarily, we see no reason for exempt-
ing the person who caused it from the punishment of volun-
tary culpable homicide. :

Mr. Livingston, we observe, excepts from the definition of
lLiomicide cases in which death is produced by the effect of
words on the imagination or the passions. .The reasoning of
that distinguished jurist has by no means ‘convinced us that
the distinction which he makes is well founded. Indeed,
there are few parts of his code which appear to us to have
been less happily execated than this. Mis words are these:
«The destrnction must be by the act of another; therefore
self-destruction is excluded: from the -definition. It must be
operated by some att; thereforo death,althongh produced by
the aperation of words on.the imagimation or the Passions, is
not homicide. But if words are used which arc calenlated
to produce and do produce some act which is the immediate
cause of death, it is homicide. A blind man or a stranger in
the dark, directed by words only to a precipice, where he falls
and is killed ; a direction verbally given to take a drug that
it is known will prove fatal, and which has that effect, are
instances of this modification of the rule.”

This appears to us altogether incoherent. A verbally di-
rects Z to swallow a poisonous drng; Z swallows it, and dies ;
and this, says Mr. Livingston, is homicide in A. It cortainly
ought to be so considered. But how, on Mr. Livingston's
principles, it can be so considered we do not understand.
“ Homieide,” he says, “ must be operated by an act.” ‘Where
then ig'the act in'this case? Is it the speaking of A? Clear-
ly not, for Mr. Livingston lays down the doctrine that speak-
ing is not an act, I8 it the swallowing by Z1 Clearly not,
for the destiuction of life, socording. to Mr, Livingston, is not

Iv.—11 o
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homicide unless it be by the act of another, and this swallow-
mg is an act performed by Z himself.

“The reasonable course, in our opinion, is to consider speak-
ing as-an act, and to treat A as guilty of voluntary culpable
homieide, if by speaking Lie las voluntarily caused Z's deatl,
whether Lis words operated circuitously by inducing Z to
swallow poison or directly by throwing Z into convulsions.

There will, indeed, be fow homicides of this latter sort. It
appears to us that a conviction, or even a trial, in such a casc
would be an event of extremely rare occurrence. There
would probably not be one such trial in a century, It would
be most difficult to prove to the conviction of any court that
death had really been the effect of oxcitemnent produced by
words. It would be still more difficult to prove that the per-
son who spoke tlie words anticipated from them an effect
which, except under very peeculiar cireumstances, and on very
peculiar constitutions, no words would produce. Still, it seerns
to us that both these points might be made out by over-
whelming evidence ;. and, supposing them to be so made out,
w6 are unable to perceive any distinction between the case of
him who- voluntarily eauses death in'this mannor, and tho
case:of him who voluntarily causcs death by means of & pistol
or a'sword. Suppose it to be proved to the entire conviction
of a criminal court that Z, the deceased, was in a very eritical
state of health ; that A, the heir to Z’s property, had been in-
formed by Z's plhysicians that Z’s recovery absolutely depend-
ed on his being kept quiet in mind, and that the smallest
mental excitement would endanger his life; that A immedi-
ately broke into Z% sick-room, aud told him a dreadful piece
of intelligence, which was a pure invention; that Z went into
fits and died oun the spot; that A had afterwards boasted of
having cleared the way for himself to'a good property Ly this
artifice, These things being fully proved, no judgo could
doubt that A had voluntarily caused the death of Z; nor do
we perceivé any reason for not punishing A in the samc
manner in which hé ‘would liave been punished if he had
mixed arsenic in Z's medicine, . -

Agaln, M. megston excepts from the deﬁmtlon of liomi.
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cide the case of a person who dies of & shght wound _which,
from neglect or from the apphcatlon of improper remedies,
has proved mortal. 'We see no reason for excepting such cases
from the simple general rule which we propose. It will, in-
deed, be in general more difficult to prove that death has becn
caused by a seratch than by a stab which has reached the
heart; and it will, in a still greater degree, be more difficult
to prove that a scratch was intended to cause death than that
a stab was intended to cause death; yet both these points
might be fully established. Suppose such a case as the fol-
lowing: It is proved that A inflicted a slight wound on Z,
a child who stood between him and a large property. It is
proved that the ignorant and éuperstitious servants about Z
applied the most absurd remedies to the wound.. Itis proved
that under theil tréatment the wound mortified and the child
died. Letters from A to a confidant are prodnced. In those
letters, A congratulates himself on his skill; remarks that he
could not have inflicted a more severe wound without expos-
ing himself to be punished as a.murderer ; relates with exulta-
tion the mode of treatment followed by the people who had
charge of Z, and boasts that he always foresaw that they
would turn the slightest incision into a mortal wound. It ap-
pears to us that if such evidence were produced A ought to
be punished as a murderer.. .

Again, suppose that A makes a deliberate attempt to com-
mit assassination.” In the presence of numbers. he aims =

knife at the heart of Z. DBut the knife glances aside, and in-
' flicts only a slight wound. This happened in the case of Jean
Chatel, of Damien, of Guiscard, and of many other assassing
of the most desperate chardcter. In such cases there is no
doubt. whatever as to the intention: -Suppose that the per-
gon ‘who received the wound is under the necessity of expos-
ing himself to & moist atmosphere immediately afterwards,
and, that; in consequerice, he is attacked with tetanus and dies.
Here again; however slight the wound may have been, we are
unable 'to percenre any good Teason for not pumshmg A as &
murderer. [ ol {

We will only add’ tha.t' thls PI‘OVIBIOH of the Codé of Louis-
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fana appears:to s peculiarly Jll-smted to a courtry in whiel,
we have:reason to. fear, neglect and bad treatment are far
more common than good medical treatment,

The. general rule, therefore, which we propose is, that the
queatmn whether a person has by an act or illegal omission
voluntarily caused death shall be left a question of evidence
to be decided by the coults, accmdmg to the circwmstances
of every case.

Wo propose that all voluntary culpable homicide shall be
designated a8 murder, unless it fall under one of three heads.
Wo are desirous to call the particular attention of Lis Lord-
ship in Couneil to tho law respecting the three mitigated
forms of voluntary culpable homlclde and first to the law
of manslanghter.

We agree with the great mass of mankind, and with the
majority of jurists, ancient and modern, in thmkmg that
homicide committed in the swdden heat of passmn on grent
provoeation, onght to be pumshed but that in general it
ought not to be punished so severely as murder. It ought to
be punished in -order to teach men to entertain » peenliar
respect for humar life ; it ouglit to be punished in order to
give men & mdtive for- aecustoming themselves to govern
their passmns, and in some few cases for which we have
made provision, we conceive that it ought to be punished
with the utmost rigor, :

In general, however, we would not visit homicide commit-
ted in violent passion; which had been suddenly provoked,
with the highest penalties of the law. We think that to treat
a person guilty of such homicide as we should treat a mur-
derer wonld be a highly inexpedient ecourse—a conrse which
would shock: the universal feeling"of niankind, and would
engage the publie’ sympathy on the side of the delinqunent
against the law.

His Lordship in. Councﬂ will remark one important dis-
tinction between the law as woe have framed it and some oth-
er systoms. Neither the English law nor the Frenech code
extends any indulgénee to homicide which is the effect of
- anger exeited by words. alone, = Mr. Livingston goes still
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further. “No words whatever,” saye-the code of Louisiana,
“are an adequate cause, no gestures merely showing derision
or- contempt, no assanlt or battery so slight as to show that
the intent was not to inflict great bodily harm.”

We greatly doubt whether any good reason can be assign-
ed for this distinction. It is an indisputable fact that gross
insults by word or gesture.have as great a tendency to move
many. persons to violent passion as dangerous or painful bod-
ily injuries. Nor does it appear to us that passion excited
by insult is entitled to less indulgence than passion excited
by pain. On the contrary,the circumstance that a man re-
sents an insult more than a wound is anything but a proof
that he is a man of:a peculiarly bad heart. . It would be a
fortunate thing for:mankind if.every.person feit an outrage
which left a stain upon his honor more :acutely than an out-
rage which had fractured one of his limbs, If so, why should
we treat an offence produced by the blamable excess of a
feeling which all wise legislators desire to encourage, more-
severely than we treat the. blamable-excess of feelings cer-
tainly not more respectable?

One ountrage which wounds only the honor and the affec-
tions is admitted by Mr, Livingston to be an adequate prov-
ocation. “A discovery of the wife of the accused in the act
of ‘ddultery with:the person killed is an adequate cause.”
The law of France, the law of England;and the: Mahometan
law are also indulgent- to-homicide :committed -under such
circumstances. . We must own ‘that we can see no reason for
making a distinction between this provocation and many oth-
er provocations of the same kind.. We cannot consent to lay
it down as a universal rule that:in all ‘cases this provocation
shall be considered as an adequate provocation. Circum-
stances may easily be conceived .which would satisfy a court
that a husband had in such a case acted from no feeling of
wounded honor or affection, but from mere brutality of nat-
ure, or from.digappointed cupidity. On the other hand, we
conceive that there are many cases in which as much indul-
gence is due to the excited feelings-of.a father or a brother
as to those of a husband. "That a worthless, unfaithful, and
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tyrannical husband should be guilty only of manslaughter for
killing’ the paramour of hiswife, and that an affectionate aud
high-spirited brother should Le guilty of murderfor Lilling,
in a paroxysm of rage, the seducer of his sister, appears to us
inconsistent and unreasonsblo.

There is another class of provocations which Mr. Living-
ston does not allow to be adequate in law, but which have
been, and while human nature Yemains unaltered, will be, ad-
equate in fact to produce the most. tremendous effects, Sup-
pose a person to:take indecent liberties with & modest female,
in the presence of her father, her brother, Ler husband, or her
lover. Such an assanlt might have no tendency to cause pain
or danger; yet history tells us what effects have followed
from such nssanits. Such an assault produced the Sicilian
Vespers. Such an assault ‘ealled forth the wemorable bluw
of Wat Tyler. It is difficult to conceive any class of cases in
which the intemperance 'of anger ought to be treated with
greater lenity. .- So-far, indeed, should we be from ranking n
man who acted like Tyler with murderers, that.we conceive
that a judge would exercise a sound discretion in scntencing
. guch a man to the lowest punishment fixed by the law fo

manglanghter., " « et -

“We think it right to-add that, though in onr remarks on
this part of the law we bave used illustrations drawn from:
the history and manners of Europe, the arguments which we
Lave employed apply as strongly to the state of society ir
India as to the state of society in any part of the globe
‘There is, perhaps, no country in which more cruel suflering
is ‘inflicted, and more deadly résentment called forth, by in
juries whicl affect only the mental feclings.

- A person who' should offer a gross insult to the Mahomet
an religion in:the presence of :azealous professor of that re
ligion ; -who :should”déprive some high-born Rajpoot of hi
caste; who should rudely thrust his head into the covere
" palanquin. of a woman of rank, would probably move thos
whom he insulted to more violent anger than if he had canse
them some severe bedily hurt. That on these subjects ou
notions and usages differ from theirs is nothing to the pur
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pose. Weare leglslatmg for. them, and though we may wish
that their oplmons and feelings. may deergo a. considerable
change, it is ‘our duty, while their opinions and feelings re-
main unchanged, to pay as much respect to those opinions
and feelings as if we partook of thém.. We are legislating
for a country where many men, and those by no weans the
worst men, prefer death to. the loss of caste; where many
women, and those by no means the worst women, would
consider themselves as dishonored by exposure to the gaze of
strangers : and to legislate for such & country, as if the loss
of caste or the exposure of a female face were not provoca-
tions of the highest order, w0u1d in our opinion, be unjust
and unreagonable. . .
. +The second. mltlgated form of voluntary cu]pa.ble homlmde
is that to which we have given the name of voluatary éulpa-
ble homicide by consent. It appears to us that this deserip-
tion of homicide ought to be punished, but that it ought not
to. be punished so severely as murder.. We have elsewhere
given our reasons for thinking that this descr:ptlon of homi-
cide ought to be ponished®. .. v i e

Our reasons for not punishing it so severely as mmdcr are
these: In the first place, the motives which prompt men to
the commission. of this offence are generally far more respeet- -
able than thosé which prowpt men to the commission of mur-
der. Sometimes it is the effect of a strong sense of religidus
duty, sometimes of a strong sense of honor, not. unfrequently
of humanity. The soldier, who, at the entreaty of a wound-
ed comrade, puts that comrade out of pain; the friend who
supplies laudanum to a person suffeling the torment of a lin-
gering disease ; the freedman who in ancient times held ont
the sword that his master might fall on it; the high-born na-
tive of India who stabs the females of his fa.m:ly at their own
entreaty in order to save them from the licentiousness of a
band of marauders, would, except in Christian societies, scarce-
1y be thought culpable, and even in Christian gocieties would
not be regarded by the pubhc, and Ought not to be treated. by
the law, as assaseins. B

ee Note (B)

*:
-'m N
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Again, this.crime is by no means productive of so much
evil to the community as murder. One evil ingredient of
the utmost importance is altogether wanting to the offence of
voluntary culpable homicide by consent. It does not produce
general insecurity. It does not spread terror through society.
When we punish murder with such signal severity, we have
two ends in viow. - One end is, that people may not be mu-
dered. Another end is, that people may not live in constant
dread of being murdered. This second end iz, perhaps, the
more important of the two. For if assassination were left
unpunished, the number of persons assassinated wonld prob-
ably bear a vory small proportion to the whole population;
but the life of every human being would be passed in con-
stant anxiety and alarm. This property of the offence of
murder is not fonnd in the offence of voluntary cnlpable hom-
icide by consent. Every man who has not given his consent
to be put to death is perfectly certain that this latter offence
cannot at prosent be committed on him, and that it never will
bo- committed unless he shall first be convinced that it is his
interest to consent to it. We know that two "or three mid-
might assassinatjons are. sufficient to keep. s city of a million
of inhabitants in a state of consternation during several weeks,
and to cause every private family to lay in arms and watch-
men’s rattles. No number of suicides, or of homicides com-
mitted with the unextorted consent of the person killed, could
possibly produce such alarm among the survivors.
~ The distinction between murder and voluntary culpable
homicide by consent has never, as far as we are aware, been
recognized by any code in the distinet manner in which we
propose to recognize it; but it may be traced in the laws
of many eountries, and-often, when neglected by those who
have framed the.laws, it has had a.'great effect on the deci-
sions of the tribunals, and particularly on the decisions of tri-
bunals popularly écomposed.. It may be proper to observe
that the burning ‘of a Hindoo widow by her own consent,
though it is now, as it ought to be, an offence by the regula-
tions of every Presidency,is in no Presidency punished ag
murder, ' :
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"The third mitigated form™ of voluntary culpable homicide
is that which we have desiguated a8 volnntary culpable hom.-
jcide in defence.

We have been forced to leave the law on:the sub]ect of
private defence, as we have elsswhere said, in an unsatisfac-
tory state; and, thongh we hope and believe'that it may be
greatly improved, we fear that it must always contintie to be
one of the least precise parts of every system of jurispru-
‘dence. That portion of the law of homicide which we are
now considering is closely connected with the law of private
defence, and must necessarily partake of the imperfections
of the law of private defence. But wherever. the limits of
the right of-private defence may be.placed, and with what-
ever degree of accuracysthey may be marked, we are inclined
t6 think that it will always'be expedient to make a separa-
tion between murder and what we have designated as volun-
tary enlpable homicide in defence.

The chief reason for making this separation is that the law
itself invites men to the very verge of the ierime which we
have designated as voluntary-culpable homicide in dofence.
It prohibits snch homicide, indeed ; but it anthorizes acts
which lie very near {o such homicide; and this circumstance,
we think, greatly mitigates the gnilt of such homicide.

"That a:man who deliberately kills another in order to pre-
vent that other from pulling his nose should be allowed to go
absolutely unpunished, would be most dangerous. - The law
punishes, and ought to punish, such killing. - But we cannot
think that the law ought to punish such killing as murder.
For the law itself has encouraged the slayer to inflict on the
assailant any harm short of death which may be necessary for
the purpose of repelling the outrage—to give the assailant
a cut with a knife across the fingers which may render his
right hand useless to him for life, or to hurl him down-stairs
with:such force as to break his leg; and it seems difficult to
conceive that circumstances which would be a full justifica-
tion of any violence short of homicide should not be a miti-
gation of the guilt of homicide. That'a man should be mere-
ly exercising a right by fracturing the skull and knocking
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out the oye of an nasnilant, and shonld bo guilty of the high
est erimejin the-code if hé kills the same assailant ; that there
shiould he only a single step between perfect innocence and
murder, between perfect impunity and liability to capital pun:
isliment, seoms unreasonable. In a case in which the law
itsolf ompowors an individual to inflict any harn shorl ol
death, it onght hardly, we think, to visit him with the highest
punishment if he inflicts: death.

It is to be considered, also, that the line betwven thosc
aggressions which it is lawful to repel by killing, and those
which it is not lawful so to repel, is in onr code, aud must be
in every code, to & great oxtent an arbitrary line, and that
many individual cases will fall on one side of that line whicl,
if we had framed the law with a view to thosc cases alone,
we should place on the other, Thus we allow a man to kill
if he has no other means of preventing an incendiary from
burning a house; and we.do not sllow him to kill for the
purpose of préventing the commigsion of a simple theft. Dut
a house 1may be a wretched heap of mats and thateh, propped
by a few:bamboos, and ‘not, worth altogether twenty rupees.
. A simple theft may deprwe a-man of a. pocket-book which

contains bills to a great 'amount, the savings of a long and

Iaborions life, the sole dependence. of a large family. That

in these cascs the man who kills the incendiary should e

prononnced guiltless of any offence, and that the man whe

kills the thief should be sentenced to the gallows, or, if he is
treated with the ntmost lenity which the courts can show, ¢
perpetual transportation or 1mpr1sonment would be generally
condemned as a shocking i injustice. . We are, therefors, clearly
of opinion that the offence which we have: designated as vol
untary culpable’ homlclde in defence ought to be distinguish.
ed from murder in guch s manner: that the courts may have
it in theirpoiver to inflict a §light-or a merely nominal pun-
ishment’ on -acts which, though not within the letter of the
" law which authorizes ki_Ilihg in self-defence, are yot within
the reason-of that law. :
Wo liave hitherto been considering the law of voluntary
culpable homicide. But homicide may be culpable, yet nof
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voluntary. There will probably be little difference of opin-
ion a8 to the expediency of providing a punishment for the
rash and negligent causing of death. But it may be thought
that we have dealt too leniently by the offender who, wlnle
committing a crime, canses death which he did not intend to
cause or know himself to be likely to cause. - '
. The law, as we have framed it, differs widely from the
English law. “If,” says Sir William Blackstone, “one in-
tends to do another felony, and undesignedly kills a man, this
is murder;’ and he gives the following illustration of the
rule: “If one gives a woman with child a medicine to pro-
duce abortion, and it operates so.violently as to kill- the wom-
an, this is murder in the person who gave it.”. :

Under the provisious of our-code, this case would be very
differently dealt with according to circumstances. If A kills
Z by administering abortives to her, with the knowledge that
those abortives are likely to cause her death, he is guilty of
voluntary culpable homicide, which will be voluntary cul;
pabte homicide by consent -if Z agreed-to run the risk, and
murder if Z did not so agree. If A canses miscarriage to Z,
not intending to cause Z’s death, nor thinking it likely that
he shall cause Z's death, but so rashly or negligently as to
cause her death, A is guilty of culpable homicide not volun-
tary, and:will’ be liable. to the punishment provided for the
causing of miscarriage, iner eased by imprisonment for a term
not exceeding two years. I.aatly, if A took such precantions
that.there was no reasonable probability that Z’s death would
be cansed, and if the medicine were rendered deadly by sorme
accident which no human sagacity could have forescen, or
by some peculiarity in Z's constitution such as there was no
ground ‘whatever to expect, A will be liable to no punish-
ment whatever on account of her death, but will of counrse
be liable to the punishment provided for causing'miscarriaae

It may be proper for ns to offer some arguments in defence
" of this part of the code.

"It will be admitted that when an act is in itself innocont,
to punish the person who' does it becanse bad consequences,
which no human wisdom could have forescen, have. followed
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from 1t would. be Jdn the lughest. deglee barbarous and ab-
surd..

A pllot is nav1gat1nnr the Hoog]y with the utmost care
and.skill : he directs the vessel against. a sand-bank which
haé been recently formed, and of which the existence was
altogether unknown ‘till this dissster. Beveral of Lis pas-
sengers are consequently drowned. To hang.the pilot as a
murderer. on aceount of this misfortune would be universully
allowed to be an act of atrocious injustice. . But if the voy-
age of the pilot be. itself a high offence, ought that circum-
stanece alone to turn his misfortune into a murder? Sunppose
that he is engaged in conveying an offender beyond the reach
of justice; that he has kidnapped some natives, and is carry-
ing them to & ship which is to convey them fo some forcign
slave-colony ; that he is violating the laws of quarantine at
a time when it is of the highdst 1mportance that those laws
should be strictly observed ‘that he is carrying supplies,
descrters, and intelligence o the enemies of the sfate. The
offence of such .a.pilot ought, undoubtedly, to be severcly
punished... But to pronounce him guilty of one offence Dbe-
_ canse. & ‘Niisfortune. befel: him -while. he was committing an-
other offence—to: pronotnce  him the murdercr of people
whose lives he never meant to endanger, whom he was doing
his best to carry safe to their destination, and whose death
has been purely accldental—m surcly to confound all the
boundaries of erime.

Again, A heaps fuel oun a fire, not in an imprudent man-
ner, but in such a manner that the chance of harm is not
worth considering. - Unhappily the flame bursts out more
violently than there was reason to expect. At the same mo-
ment & sudden puff of wind blows Z's light dress towards the
hearth. :The - dress ‘catches -fire, and Z is burned to death.
To punish A a8 & murderer on acconnt of such an nnhappy
event would be senseless cruelty. But suppose that the fuel
" which cansed the flame to burst forth was a will, which A
was fraudulently destroying: ought this ecircumstance tc
make A the murderer of Z? - We think not. * For the fraudn
lent destroying-of wills, we'have provided, in other parts of
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the eode, punishments which-we think sufficient. If not suf-
ficient, they ought to be made so. : But We cannot admit that
2’8 death has, in the smallest degree, aggravated A’s offence
or onght to be considered in apportioning' A’s punishment.

- To punish as & murderer every man who, while commit-
ting a heinous offence, canses déath by pure misadventure, is
8 conrse which evidently adds nothing to the security of hu-
man life. No man can so conduct himself as to make it abso-
lutely certain that he shall not be so unfortunate as to cause
the death of a fellow-creature. The utmost that he can do
is to abstain from everything which is at all likely to canse
death. No fear of punishmient can make him do more than .
this; and, therefore, to punish-a man who has-done thig can
add nothing to'the security-of human life. ‘The énly good
effect’ which such punishment-can produce will be to deter
people from committing any of those offences which turn
into murders what are in themselves mere accidents. It is,
in fact, an addition to the punishment of those offences, and
it is an addition made in the very worst way. For example,
hundreds of persons in some great ¢itics are in tho habit of
picking pockets. They know that they are guilty of a great
offence; but it has never oecurred to one of them, nor would
it oceur to any rational man, that they are guilty of an offence
which endangers life. ' Unhappily one of these hundreds at-
tempts to take the purse of:a gentleman who has a loaded
pistol in his pocket.. The thief tonches the trigger, the pis-
tol goes off, the gentleman is shot dead: ~To treat the. case
of this pickpocket differently frotn that of the numerous
pickpockets who steal under exactly the same cireumstances,
with exactly the same intentions, with no less risk of cansing
death, with no greater care to avoid causing death; to send
them to the house of correction as thieves, and him to the
gallows as a murderer, appears to us an unreasonable course.
If the punishment for stealing from the person be too light,
let it be idereased, and let the increase fall alike on all the
offenders. Burely the worst mode of increasing the punish-
ment of an offence’ is to provide that, besides :the ordinsry
punishment, every: offendershall .run: an_exceedingly ‘small

b
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risk of being hanged.. The more nearly the amount of pun-
ishment ‘can be reduced to a certainty, the botier; but if

chance is to be sdmitted, there are better ways of admlttmo
" it. . Tt wonld be a less capricious, and therefore a more salu-
.tai'y course, to provide that overy fiftieth or every hundredth
thicf seleected by lot should be hanged, than to provide that
every thief should be hanged who, while engaged in stealing,
shonld meet with an unforeseen misfortune, such as might
have befallen the most virtnous man while performing the
most virtuois action.

We trnst that his Lordship in Councﬂ will think that we
have judged correctly in proposing that when a person cn-
gaged in the commission of an offence causes death by pure
accident, he shall suffer only the punishment of his offence,
without any addition on account of such aceidental death.

When a person engaged in the commission of an offence
causcs death by rashness or negligence, but withont either in-
tendmg to cause death, or thinking it likely that Le shall
cause death, we propose that he shall be liable to the punish-
ment of the offence which lie was' engaged in committing,

. superadded to the- mdmaly pumshme‘nt of invelnntary cnl-
pable homicide. : "

The arguments and illustrations which we have employed
for the purpose of showing that the involuntary causing of
death, without either rashness or negligence, onght, nnder no
circumstances, to-be punished at all, will, with some modifica-
tions, which will ‘readily suggest themselves, serve to show
that the involuntary causing of death by rashness or negli-
gence, though always punishable, onght under no ecircum-
stances to be punished as murder.

It gwes us great pléasure to observe that Mr. Livingston’s
provisions on this subject, though in"details they differ widely
from ours, are framed on the pr1nc1ples which we have here
defended. "

‘We wish next to call the attention of his Lordship in Coun-
el to Clanses 308 and 309.
~ These clauses ‘appear to us absolutely necessary to the
completeness of the code. . 'We have provided, under the
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head of bodily hurt, for cases in wlhich hurt is inflicted in an
attemnpt:to murder; under the head of assamlt, for assaunlts
committed in attempting to murder; under the head of crim-
inal trespass, for some criminal trespasses committed in order
to. murder. But there will still remain: many atrocious and
deliberate attempts to murder whick are not trespasses, which
are not assaults, and which cause no hurt. A, for example,
digs a pit in his garden, and counceals the mouth of it, intend-
ing that Z may fall in and perish there. Here A has com-
mitted no trespass, for the ground is his own ; and no assault,
for he has applied no force to Z. Ile may not have caused
bodily hurt, for Z may have received a timely caution, or may
not have gone near the pit. But A’s crime is evidently one
which ought to be punished ‘as- severely as if he had laid
bands on'Z with the intention of eutting his throat.

Again, A sets poisoned food before Z. Here A may have
committed no trespass, for the food may be his own; and if
80, he violates no right of property by mixing arsenic 'W]t}.l it.
He commits no assault, for he means the teking of the food .
to be Z’s voluntary act. If Z does not swallow-enongh of the
poisoned food to disorder him, A canses no Lodily hurt. Yet
it is plain that A has been guilty of 2 erime of a most atro-
cious description.

Similar attempts may be made to commit voluntary cul-
pable homicide in any of the three mitigated forms. A, for
example, is excited to violent passion by Z,and fires a pistol
-intending to kill Z. If the shot proves fatal, A will be gnilty
of manslaughter; and he surely ought not to be exempted
from all punishment if the ball only grazes the intended
vietim.,

It is to meet cases of this dcscrlptlon that Clauses 308 and
809 are intended.

With respect to the law on the sub]ect of abortion, we
think it.necessary to say only that wo entertain strong ap-
prehensions that this or any other law on that subject may,in
this country, be’ abused to the vilest purposes. The charge
of abortion.is .one.which, even where it is not substantiated,
often leaves a stain on the honor of families. ~The power of
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bringing a' false’ aoensation of this description is, therefore, n
formidable engine in the hands of unprincipled men. This
part of the Iaw will; unless great care be taken, produce few
convictions, but much miscry and terror to respectable famni-
lies, and a large harvest of profit to the vilest pests of socice-
ty. We trust that it may be in our power in the cede of pro-
eedure to lay down rules which may prevent such an abuse.
Should we not be able to do 80, we are inclined to think that
it would be our duty to advise his Lordship in Council rather
to suffer abortion, where the mother is a-party to the offence,
to remain wholly nnpunislied, than to repress it by provisions
which would occasion more suffering to the innocent than to
the guilty.

Lvery one of those offences against the human body which
remain to be considered falls under some one or more of the
following heads: Hurt, Restraint, Assault, Kidnapping, Rape,
Unnatural erimes.

. Many of the offences which fall under the head of hLurt
will also fall under the head of assanlt. A stab, a blow whick
fractures 4 limb, the flinging of boiling water over a person,
are assaults, and are also acts which canse bodily hurt. But
" bodily hurt may bé.caused by many acts which are not as-
sanlts. A person, for example, who mixes a deleterioas po-
tion, and places it on the table of another; a person who con-
ceals a scythe in the grass on which another is in the habit
of walking; a persen who digs a pit in a public path, intend-
ing that another may fall into it, may cause serious hurt, and
may be justly punished for caunsing such hurt; but they can-
not, withont extreme violence to language, be said to have
commltted assaults.

. 'We propose. to demgnate '1]1 pain, disease and infirmity by
the name of hurt. :

"We have found it very difficult to draw a line between
those bodily hurts: which are serious and those which are
-glight. - To draw such & line with perfect accuracy is, indeed,

absolutely impossible ; but. it is far better that such a lino
shounld be drawn, though rudely, than that offences some of
which approach in enormity to murder, while others are little
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more than frolies which a good-natured man would hardly
resent should boe classed together:

© Weo have, thercfore, demgnated certain kinds of Lurt as
gmcmoue '

We have given this name to emasculation—to the loss of
the' sight of either eye—to the loss of the hearing of either
ear-—-to the loss of any member or joint—to the permanent
loss of the perfect nse of any member or joint—to the per-
manent disficuration of the head or face—to the fracture
and to the dislocation of bones. Thus far we proceed on sure
ground. DBut a more difficult task remains. Some hurts
which are not, like those kinds of hart which we have just
mentioned, distingnished by a broad and_gbvious line from
slight-hur ts, may nevertheless be most serious.” A-wound, for
example, which neither emasculates the sufferer, nor bhnds
Lim, nor destroys his hearing, nor deprives him of a member
or a joint, nor permanently g_]gpri\j.c_:s.him of the use of a mem-
ber or a joint, nor disfigures his countenance, nor breaks his

bones, nor dislocates them, may yet.eause intense pain, pro-

longed discase, lasting injury to the constitution. It is evi-
dently desirable that the law should make a distinetion be-
tween such a wound, and a scratch which is healed with a
little sticking-plaster. A beating, again, which does not maim
the sufferer or break.his bones, may be so cruel as to bring
him to'the polut of death.: Buch a beating, it is clear, ought
not to be confounded with'a bruise which requires only to
be bathed with vinegar, and of which the traces disappear in
a day.

After long eonsideration, we have determined to give the
name of grievous bodily hurt to all imrt which canses the suf-
ferer to'be in pain; diseased, or unable to pursue Lis ordinary
avocations, duving the space of twenty days.

This provision was suggested to us Dy article 309 of the
French Penal Code. That article runs thus: “Sera puni de
la peine de la réclusion, tout individu qui anra fait des bles-
sures ou porté des coups,#’il est resulté de ces actes de.vio-
lence une maladie: ou incapacité detravail personnel. pendant
plus de vingt jours.” RRéclusion, it is to be observed, signi-

Iv.—18 -
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fies imprisonment arid hard labor for a term of not less than
five nor more than ten years. :

This " law appears, from the procés verbal of Napoleon’s
council of state, to have been adopted without calling forth
a single¥ observation ; but it has since been severely eriticised
by French jurists, and has been mitigated by the French leg-
islature. Indeed, it ought to have been completely recast, for
it is uidoubtedly one of the most exceptionable laws in the
code. B

A man who means only to inflict a slight hurt may, with-
out intending or expecting to do so, cause a hurt which is ex-
ceedingly serions. A push which to a man in health is a
trifle may, if it hippens to be directed against a discased part

" of an infirm person, occasion censequences which the offender
never contemplated as possible. A blow designed to infiict
only the ppain of a moment may cause the person struck to
lose his footing, to fall from a considerable height, and to
bréak'a limb. - In such cases, to punish the assailant with five
years of strict iniprisonment would be in the highest degrce
unjust and eruel, - It is ‘said, and we can easily believe it,t
-that; in such ‘cascs; the French juriés have frequently refused,
in spite’ of the clearest ‘evidence, to pronounce a decision
which would havé subjected the accused to a punishment so
obviously disproportioned to his offence.

Wo have attempted to preserve and to extend what is good
in this article of the French code, and to avoid the evils
which we have noticed. Tt appears to us that the length of
time during which a sufferer is in pain, diseased, or incapaci-
tated from pursiing his ordinary avocations, though a defec-
tive eriterion of tho severity of a hurt, is still the boest cri-
terfon that has ever been devised, It is-a eriterion which
may, we think, with propriety be employed not merely in
cases where ‘violence ‘has been used, but in cases where hurt
hag been caused without sny assault, as by the administration

* Locré, Legislation de France, Vol. 30, page 362,
t Paillet, Manuel de¢ Droit Frangais. Noté on Clause 309 of the Penal
Code. : VN -
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of drugs, the setting of .trdps, the *digging of pit-falls, the
placing of ropes across a'road. ‘But thongh we have borrow-
ed from the French code this test of the severity of bodily
injuries, we have framed our penal provisions on a principle
quite different from that by which the authors of the Freneh
code appear to have been guided. In apportioning the pun-
ishment, weo take into consideration both the extent of the
hurt 'md the intention of the offender,

What we propose is, that the voluntary infliction of simple
bodily hurt shall be punished with imprisonment of either
deseription, which may extend to one year, or fine, or both;
the voluntary infliction of grievous bodily hurt with impris-
onment of either description for a term which may extend
to ten years and must not be less tha'n six menths, to whlch
fine may be added. o

These are the ordinary pumahmcnts, but there are certain
ageravating and mitigating cucumstanccs which make a con-
mdel able dlffclencc '

Where bodily hurt is voluntarily mﬂlcted in an attempt to
murder the person hurt, we propose to punish the offender
with transportation for life, or with imprisonment for a term
which may extend to life, and cannot be less than seven years.
It docs not appear to us thiat, where the wurderous inteniion
is made out, the severity. of the hurt inflicted is a eircam-
stance which ought-to he considered in apportwmng the pun-
ishment. It is nndoubtedly & circumstance which will be
important as evidenee. A court will generally be more casily
satisfied of the murderous intention of an assailant who has
fractured a man’s skull, than of one who has only caused a
slight contusion. DBat the proof might be complete. To
t'LLc examples which arc universally Lnown ITarley was laid
up wore than twenty days by the wound which he received
from Guiscard; the serateh which Damien gave to Lonis the
Fifteenth was so glight that it was followed by no feverish
symptoms. Yet it will bo allowed that it would be absurd to
make a distinction between the two assassing on this ground.

We propose that when bodily hurt is”inflieted by way of
torture, the punishment shall be very severe. In England,
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happily, such” a provision' would: be  unnecessary. Dint the
execrable.cruelties. which are committed by robbers in this
country.for the purpose of extorting property, or information
relating to property, render it absolutely necessary here. W
propose that in such cases, if the hurt ioflicted be what we
have designated as -grievous, the offender shell be punished
with trangportation:for life, or with imprisonment for a term
which may extend to life, and which: shall not be less than
seven years. Where the hurt is not grievous, we proposo that
the imprisonment shall be for a term of not more than four-
teén years, nor less than ono year.

Bodily hurt may be inflicted by means the nse of which
generally indicates great malignity. A blow with the fist
may cauge as much pain, and produce as lasting injury, as
laceration with a knife, or branding with a hot iren. DBut it
will searcely be disputed that, in the vast majority of cases,
the offender who has used a knife or & hot iron for the pur-
pose of wreaking his hatred is & far worse and more dan-
gerous member “of society than he ‘who has only used his
tist. - It.appears to s that many hurts which would not, ac-
. cording to-our classification, be designated as grievous, ouo'ht
yet; on-account of the mode in which they are inflicted, to ) be
punished more severely than many gucvous harts, We pro-
pose, therefore, that where bodily hurt is voluntarily cansed
by means of any sharp instrmment, of fire, of any heated
substance, of any correosive substance, of any explosive sub-
stance, of any poison internal or external, or of any animal,
the maximnm of imprisonment may be inereased, in cases of
grievous bodily hurt, to fourteen years, in other cases to three
yoars..

In: cases whele bodily. hurt ig: voluntauly caused on grave
and ‘sudden’ provocation; we ‘propose to mitigate the punish-
ment. This nntlgatmn is coinmon to casos of hurt and of
grievous hurt,  But the veluntary causing of grievous hurt
‘on great and sudden’ provoeation will still be pumshablc
more severely than. the voluntary causing of hurt not griev-
ous on grave and sudden prevocation. The provisions whlch
we propose on this subject are framed on the same principles
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on which we have framed the law of ‘ranslaughter, and may
be defended by the same argiiments' by which the law of
manslanghter is defended. . - - % -

- Hitherto we have been’ considering’ cases in which hurt has
been caused voluntarily, Bat hurt ‘may be caused involun-
tarily, yet culpably, There may havé been. ro. design to
cause hurt, no expectation that Lurt would be cansed. Yet
there may have been a want of due care not to cauee hurt,
For these cases of the involuntary yet eulpable infliction of
bodily hurt, we have provided rules which bear a close analo-
gy to those which we have provided for cases of invol antary
culpable homicide. = - = - e =

The provision contained in Clause 829 bears, it will be seen,
a close analogy:to those contained .in:Clauses 308 snd. 309.
We bave provided, under.ths head of assanlt, for cases in
which an assadlt is committed in an attempt to cause griev-
ous bodily hurt. But thete may be most -malignact and
atrocions attempts to- cause grievous bodily hurt without any
assault. For example, Z ig directed: £ use a lotion for Lis.
eyes. A substitutes for that lotion a corrosive substance, in-
tending that it may destroy Z’s eyesight. Again; A ng'al{cs
up a letter addressed to Z, and sends it to the post-ofiice, hav-
ing placed a strongly explosive substance under the seal, in-
tending that the explosion .may soriously injure Z. Thess
aré not assaults; ‘yet they are:evidently acts which:deserve
severe punishment, and that ' punishment “is ‘provided by
Clause 329. : R '

- By wrongful restraint we mean the ‘keeping a man out of
a place where he wishes to be, and has a right to be. Wrong-
ful eonfinement, which is a form of wrongful restraint, is the
keeping a man within limits out of which he wishes to g0,
and has a right to go.”

The offence of wrongful restraint, when it does not amount
to wrongful confinement, and when it is not accompanied
with violence, or with the causing. of hodily hurt, is seldom a
serious offence, and we propose, theicfore, to visit it with a
light punishment.. = e e -

The offence of wrongful confinement may be also a slight

-'.1.'_1: o .o
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offence ; but; whan attended. by aggravating eircumstances,
it may be'one of the most serious that can be comnitted.

One aggravating cirenmstance is the duration of the con-
fingment. Confinement for a quarter of an hour may some-
times be a mere. frolie, which would deserve only a nominal
punishment ; which, indeed, might be so harmless as not to
amount to an oﬁencé. (see Clause 78.} But wrongful con-
finement continned during msny daye will always be a most
serions offence. We have attempted to frame tho law on this
subjoct in such a manner ag to givo the offender a strong
motive for abridging the detention of Lis prisoner. Anoth-
er aggravating eircumstance is the circumstance that the of-
fender persists in wrongfully confining a person, notwith-
standing an order issued by a competent authority for the
liberation-or production of that person. The mode in which
these orders are to he issued will be set forth in the code of
procedure. A third aggravating circnmstance is the circum-
stanco that tho offender uses.criminal confinement for pur-
poses of extortion: s For all-thése aggravated forms of wrong-
ful confinement we have provided severs punishments.

‘We have:also ‘provided a separate panishment for a person
who, while detalmng another in wrongful cohfinement, omits
to. supply Lis prisoner with mcrythmg necessary to healtls,
ease, and comfort. The effcet of this provision ds, that a per-
son who wrongfully confines ancther will be answerable for
any bodily hurt which he may caunse by wrongfully omitting
80 to supply his prisoner. '

We have found great d:fhculty in giving a definition of as-
sault, and are by no means satisfied with that which we now
offer. . As,however, it at present appears to us to include all
that:we mean to include, and :to-exclude all that wo mean to
exclude, we Lave adopted it in spite of the objections which
‘we-feel. to ite harsh and-quaint phraseology. We have adopt-
ed it with.the:less:scraple, because wo trust that the illnstra-

" tions will 1euder every palt of it mtelhmblc to an attentive
reader.

A large plopmtlon of the acts “lnch we liave designated
as assaults will be offences falling under the heads of hurt and
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restraint. Thus, a stab with a knifs'is’an offence falling un-
der the head of hurt, and it is also an assault. ' The seizing
& man by the collar, and thus preventing him from proceed-
ing on his way, is unlawful restraint, and is also an assanlt.
Bat there will be many assanlts which it iz absolutely neces-
sary to punish, yet which cauvse neither bodily hurt nor an-
lawiul restraint. A man who impertinently puts his arm
round a lady’s waist, who aims a severe stroke at a person
with a horsewhip, who maliciously throws a stone at a persor,
squirts dirty water over a persen, or sets a dog at .a person,
may cause no hurt and no restraint, yet it is. ev1dent that
such acts ought to be prevented. -

The ordinary prnishment which we propose for assault is
slight. - But we:propose to punish assaults ‘which. are com-
mitted jn-attempting murder with transportation for lifé; or
with imprisonment for a term which may extend to life, and
which cannot be.less than seven ycars. 1o have also pro-
vided severe punishments for assault,"when it is committed
in an attempt to commit any grave bﬁence against the person,
when it is committed with the intention of dishonoring the
sufferer, or when it is an outrage offered to female modesty

The. offence of kidnapping' is sometimes committed by
means of assault, and is sometimes attended -with restraint.
Buf this will not always be: the case. A child, for example,
who - is -decoyéd: from. - its" gualdmns, who_soon forgets its
home, and who consents ‘to’ remain. with:the kidnapper, can-
not be said to have been assaulted or'restrained. A laborer
who has been induced to embaik on board of a ship by false
assurances that he shall be taken to a country where he shall

“have good wages, but whom the captain of the ship intends
to sell for a slave, has not, as yet, been either assaulted or
restrained.

The crime of kidnapping consists, according:to our defini-
tion of -it, in conveying a person without his ¢onsent, or the
consent: of some person legally authorized to consent on his
behalf, or with such’consent: obtained by deception, out of
the protection of the law, or- of those Whom the law ha.s ap-
pointed his guardians, - ' IR I T
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This. offence. ' may be committed ou a child by removing
that. child ‘out. of the keeping-of its lawful gnardian or guar
dians.:;On a grown man it can ouly be committed by con-
veying Bim. beyond the limits of the Company’s territorics, or
by.receiving him on board of a ship for that purpose.

‘The earrying of a.grown-up person by force from one place
within the Company’s territories to another, and the enslay-
ing Lim within the Company’s territorids, are offences sul-
ficiently provided for under the heads of restramt and con-
finement,

The enticing a grown-up person by false promiscs to go
from one place in the Company’s territories to another place
also within those territories, may bo o subject for a civil ac-
tion, und, under certain circumstances, for a criminal prose-
cution ; but it does not appear to us to come properly under
the head of kidnapping.

We propose to make the punishment of kidnapping peeul-
ially severe when itis committed with murderous intentions,
as in the case of those subjects of the Company who wero
lately carried into: the J ynteah country for purposes of hu-
. man saerifice, .00

Wealso propose to" enhance the punishment of kidnap-
pmg in eases in'which it is committed with the intention of
inflicting grievous bodily harm’ on the person kidnapped, or
of reducing that person to slavery, and when it is comunitted
for purposes of rape or of unnatural lust.

We have placed under this head a provision for punishing
persons who export laborers by sea from the Company’s ter-
ritories, in contravention of the Act 1ecently passed by gov-
' ernment. on that subject, -

- The provisions which we propose on the subjeet of rape

do not appear to require any remark.

- Clauses 361 and: 362 relate to-an odious class of offences

respecting which'it is desirable that as little as possible should
“be sald. - We leave, without comment, to the judgment of his
Lordship in Couneil the ¢two clanses which we have provided
for these offorices; 'We arc unwilling to insert, either in the
text or in the notes, anything which could give rise to public
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discussion on this revelting subject; a8 we are decidedly of
opinion that the injury which would be done to the morals
of the community by such discussion would far more than
compensate for any benefits which might be derived from
legislative measures framed with the greatest precision.

NOTE (N).
ON TIIE CHAPTER OF OFFEROES AGAINRT FROPERTY.

Teere is such a mutuval, relation between the different
parts of the law. that those parts: must all attain perfection
together. That portion, bé it what it may, which is selected
to be first put into the form of a code, with whatever clear-
ness and precision it may be expressed and arranged, must
necessarily partake, to a considerable extent, of the uncertain-
ty and obscurity.in which other portions are still left.

This observation applies with peenliar force to that im-
portant portion: of the penal code which we now propose to
consider. The offences defined in this chapter are made pun-
ishable on the ground that they are violations of the right of
property ; but the right: of property is itself the creature of
the law. It is evident, therefore, that if*the substantive civil
law touching this right be imperfect ‘or obscure, the. penal
law, which is anxiliary to that substantive law, and of which
the object is to add a sanction to that substantive law, must
partake of the imperfection or obseurity. It is impossible for
us to be certain that we have made proper penal provisions
for violations of civil rights till we have a complete knowl-
edge of all civil rights; and this we cannot have while the
law respecting those rights is either obsecure or unsettled.
.As the present state of the civil law canses perplexity to the
legislator in framing the penal .code, so it will occasionally
cause perplexity to the judges in administering that code, If
it be matter of doubt what things are the subjects of a cor-
tain right, in whom that right resides;and to'what that right
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extends, it must also: be matter of doubt whether that right
has or.has not been violated.

For example, A, without Z's permission, shoots snipes on
Z's ground, and carries them away: here, if the law of civil
rights grants the property in such birds to any person who
ean catch them, A has not, by killing them and carrying
them away, invaded Z’s vight of property.  If,on the other
hand, the law. of eivil right declares such birds the property
of the person on whose lands they are, A has invaded Z's
right of property. If it be matter of doubt what the state of
the civil Iaw on the subject actually is, it must also be matter
of doubt whether A has wronged Z or not.

By the English law,* pigeons, while thoy frequent a dove-
cote, are the property of the owner of the dove-cote. By the
Roman lawt they were not so. By the French law} they are
his property at one time of the year, and not his property at
another, Here it is evident that the taking of such a pigeon,
which would in England be ‘a violation of the right of prop-
erty, would. be none in ‘a.country governed by the Roman
law, and: that; in France, it would -depend on the time of the
year Whether it: were 'so ‘or not, -

« A lends a horse to'B.". B sells the horse to Z, who buys it,
bchev:nrr in ‘good faith that B has a right to scll it. A secs
the horse feeding. He mounts it and rides away with it.
Here, if the law of eivil riglits provides that a thing sold by
one who has no right to sell it shall nevertheless be the prop-
erty of a dona fide purchaser, A has invaded Z's right of
property. If, on the other hand, A’s right is not affected by
what Las passed between B and Z, A does not commit an in-
fraction of Z’s vight of property. If it be doubtful whether
the right to the horse be in A or.in Z,it must also be doubt-
ful- whether A has or:has. not eom:mtted an infraction of Z’s
right, - oo oeTe ol

A path runnmg across a ﬁeld wlnch belongs to Z has, dur-

* Blackstone, Book XL Clap. 25, -

t Columbarmn fera natura est, nec -'a'd rem pertinet, quod ex consuetu-
dine evolare et revolate solent.—Inst, lib. i, tit. &

} Daillet, Manuel de Droit Frangais,
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ing: three years, been used 'as a public way. A, in spite of a
prohibition from Z, uses it as:such. Here,if, by the civil law,
a-usage of three years is sufficient to create a right of way,
A has committed no infraction of Z's right.  But if a pre-
geription of more than three years, or an express grant, be
necessary to create a right of way, A has commltted an in-
fraction of Z% rJght of property.

A discovers a mine on land oceupied by him. Here if the
civil Jaw assigns all minerals to the occupier of the land A
violates no right of property by appropriating the minerals.
But if the civil law assigns all minerals to the government,
A violates the right of property by such a.ppropr:atlon
- The. sea recedes, and 'leaves 'dry land -in 'thévimmediate
neighborhood of < Z's” property. Z: chltivates the land. A
turns cattle on the land, and destroys Z’s erops. Here, if
the civil law asmgns allunal additions to the occupier of the
nearest land, A is a wrong-doer. If it declares alluvial addi-
tions common, A is not & wrong-doer. - If it assigns alluvial
additions to the goyernrment, both A and Z are wrong-doers.
If it be uncertain to whom the law assigns alluvial add1t10ns
it must be also uncertain who is the wrong-doer, and w hether
there be any wrong-doer.

The substantive civil law,in the instances which we have
given, is different in different countries, and in the same coun-
try at different times. As the substantive eivil law varies,
the penal law, which is added as a guard.to’ the substantive
civil law, must vary also. “And while many important ques-
tions of substantive-civil right are undetermined, the courts
must oceasionally feel doubtful whether the provisions of the
penal code do or do not apply to a particular case.

It would evidently be impossible for us to determing in the
penal eode all the momentous questions of civil right which,
in the unsettled state of Indian jurisprudence, will admit of
dispuite. 'We. have, indeed, ventured to take for granted in
our illustrations many thmgs which properly belong to the
domain of the eivil law, because, without doing so, it .wonld
have been impossible for us to: explain our meaning ; but we
have, to the best of onr judgment, avoided questions respeot-
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ing which, ‘éven in the present state of Indian jurisprudence,
much doubt could exist. Andin the text of the law we hav e,
as closely as was possible, confined ourselyes to what s in
strictness the duty of persons engaged in framing a penal
code. We have provided punishments for the infraction of
rights, without determining in whom those rights vest, or to
what those rights extend. We are inclined to hope that, even
if the penal code should come into operation before the code
of civil rights has been framed, the number of cases in which
the want of a code of civil rights would occasion perplexity
to tho criminal tribunals will bear but a very small propor-
tion to those in which no such perplexity will exist.

All the violations of the rights of property which we pro-
pose to make punishable by this chapter fall under one or
more of the following Leads: -

Theft. '

Extortion.

. Robbery. -

. The. cnmmal mlsappropuatmu of propel ty not in pos
Bession. . © -

Onmmal breach of trust. .

. The receiving of stolen property

. Cheating. - -

. Fraudulent bankruptey.

. Mischief.

10. Criminal trespass.

All these offences resemble each other in this, that they
cause, or have some tendency, directly or indirectly, to cause
some party not to have snch a dominion over property a:
that party is cutitled by law to have. '

The first great line -which’ divides. these oﬁences may be
easily- traced.. .. Soine: of. them metely. prevent or disturb the
enjoyment of propérty by one who has a right to it. Other
transfer property to one who has no right to it. Some mere

+ 1y canse injury to the sufferer. Othem, by means of wrongfu
loss to the sufferer, cause wrongful gain to some other party
The latter class of offences are designated in this code a

~ fraudulent.” (See Clause 16.)

B oo to B

D oo =Y N
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Every offence against propérty may be fraudulently com-
mitted ; but theft, extortion, robbery, the eriminal misappro-
priation of property not in posséssion, criminal breach of trust,
the receiving of stolen'property, fraudulent bankruptey and
cheating, must be in all cases frandulently committed.  Fraud
enters into the definition of every one of these offences ; but
frand does not enter into the deﬁmtlon of ‘mischief or of erim-
inal trespass.

Theft, the criminal mlsappropmatmn of property not in
possession, and criminal breach of trust, are, in the great ma-
jority of cases, easily distinguishable. But the distinction be-
comes fainter and fainter as we approach the line of demar-
cation, and at length the offences fade imperceptibly inte
each other, ~This indistingtness may be greatly increased by
unskilful legislation; but it has its origin in the nature of
things, and in the imperfection of language, and must still
remain in spite of all that legislation can cffect.

We believe it to be impossible to mark with precision by
any words, the circumstances which constitute possession. It
is easy to put cases about which no doubt whatever exists, and
about whick the Ianguage of lawyers and of the multltude
would be the same. It will hardly be doubted, for example,
that & gentleman’s watch lying on a table in his room is in
his possession, though it is‘not in his hand, and though he
may not know whether itis on his wrltmtr-table or on his
dressing.-table. - As little will it be doubted that a watchvwhich
a gentleman lost a year ago on a Journey, and which he has
never heard of since, is not in his possession. It will not be
doubted that when a person gives a dinner, his silver forks,
while in the hands of his guests, are still in his possession ;’
and it will be as little doubted that his silver forks are not in
Lis possession when he has deposited them with a pawnbroker
as & pledge. But between these extreme cases lie many cases
in which it is difficnlt to pronounce, with confidence, either
that property is or that it is not in-a person’s possession.’

This dlﬂicu]ty, sufficiently:great in itsclf, would, we.con-
ceive, be increased by:laws which should prongunce that in a
set of cases arbitrarily selected from the 'mass, property s in
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the possession:of some. party in whose possession, according
to the understanding of all mankind, it is not. The rule of
English law respecting what is called breaking bulk is an in-
stance of what we ‘mean, A person who las intrusted a
hamper of wine to another to carry to a great distance is not
in possession: of that hamper of wine.  But if the person in
trust opens the hamper and takes out a bottle, the posscssion,
according to the English law-books, forthwith flies back to
the distant owner.. By, Livingston has liid down a rule of
a similar kind, the effect of which, if we understand it rightly,
is to annul the whole law of theft as he has framed it, and,
indeed, to render it impossible that theft can be committed
in Louisiana, Theft is defined by him to be ¢ the fraudulent-
ly taking of corporal personal property having some assigna-
ble value, and belonging to another, from his possession and
withont his assent.” But in a subsequent clanse he says that
“neither. the ownership nor the legal possession of property
ig changed by theft alone, without the cireumstances required
in such case by the .civil code, in order to: prodiice a change
of property; therefore, stolen ‘goods; if fraudulently taken
from the :thief, are stolen from the original proprietor.” DBut
if stolen by the second thief from the original proprietor,
they must, according to-Mr. Livingston’s definition of theft,
be taken by tho second thief out of the posscesion of the
original proprietor; therefore, the first thief has left them in
the possession of the original proprictor; that is to say, the
first thicf has not committed theft.

It will not bo hmagined that we refer to this inconsistency
in the code of Louisiana for the purpose of throwing any
censure on the distinguished author of that code.” To do so
would be unjust, and in us ‘especially most ungrateful, and
also most improdent; for we are by no means confident that
inconsistencies quite-as romarkable will not be detected in the
codo which we.now submit . to government. We note this
error of Mr. Livingston for the purpose of showing how dan-
gerous it is for a legislator o attempt.to escape from a diffi-
culty by giving a technical sense to an expression which he
nevertheless continues to use in a popular sense. '
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For-the purpose of preventing any -difference of opinion
from arising in cases likely to -o¢eur very often, we have laid
down-a few rules (see Clauses 17,18, 19,) which we belisve
to be in accordance with the general sense of mankind, as to
what shall be held to constitute possession. -Bat, in general
we leave it to the tribunals, without sny d:rectlon, to deter-
mine whether particular property.is at a particular time in
the possession of a particuldr person or not.

Much uncertainty will still remain. This we cannot pre-
vent. But we can, as it appears to us, prevent the uncertainty
from producing any practical evil. The provision contained
in Clanse 61 will, we think, obviate all the inconveniences
which might arise' from doubts ‘aa to the exact limits which
separate theft from misappropiiation and from breich of trust.

‘The effect of that clause will be to prevent the judges from
wasting their time and ingenuity in devising nice distinctions.
If a case which is ‘plainly. theft comes: .before:them, the of-
fender will be punished as a thiof. 1f a ease which is plainly
breach of trust comes before them, the offender will be pun-
ished as guilty of breach of trust. If they have to try a case
which lies on the frontier, one of those thefts which are hard-
ly distingmishable from breaches of trust, or one of those
breaches of trnst which are hardly dlstmgulshable from theft,
they will not tronble themselves with subtle distinetions, but
leaving it nndetermined by which name the offence ghould be
called, will proceed to’ determing:what is infinitely of greater
importance, what shall be the punishment. -

In theft, as we have defined it, the: object of the offender
always is to take pr operty which is in the possession of a per-
son out of that person’s possession ; nor-have we admitted a
single exception to this rule. In the great majority of casos,
our classifieation will coincide with the popular classification.
But there are a few aggravated cases of what we designate as
misappropriation and breach of ‘trust, which bear such an af-
finity to theft that it may seemridle t¢' distinguish them from
thefts; and it certainly wonld be idle to distingnish such
cases from thefts if the distinetion were made with a view to
those cases alone. Dut, a8 we have o line of distinetion which
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we think :it- desirable to maintain in the great majority of
cases, we think it desirable also to maintain that line in a few
cases in which it may separate things which are of a very
similar description.

" One offence which it may be thought that we onght to
have placed among thefts is the pillaging of property during
the interval which elapses between the time when the pos-
sessor of the property dies, and the time when it comes into
the possession of some person authorized to take charge of
it. This erime, in our classification, falls' under the head,
not of theft, but of mlsapplopuatmn of property not in pos-
gession.

The ancient Roman jurists viewed it in the same light.
The property taken under such circumstances, they argued,
being in no person’s possession, conld not be taken out of
any person’s possession, The taking, therefore, was not
Jurtum, but belonged to a separate head, called the erimen
exprlatm hereditatis.® The French ]awyels, however, long
ago found out-a legal fiction by means of which this oﬁemc
was treatéd as theft in those parts of Franee wlere the Ro-
man law was in force.t - Mr. Livingston’s definition of theft
appears to us to exclude this species of offence; nor-indeed do
we think that it could be reached by any provision of his
code. That it ought-to be punished with severity under
some name or other is indispntable. By what numne it shounld
Le designated may admit of some dispute. If we eall it
theft, we speak tho popular language. If we eall it misap-
propriation of property not in possession, we avoid an anom-
aly, gud maintain a line which, in the great majority of
cases, is reasonable and convenient. -'On the whole, we are
inclined. to maintain this line, '

- Again, a carrier who opens a lefter mtmstcd to Lis charge,
and takes thence: a . bank-note; would be commonly ealled a
thief., It is: certain ‘that his offence is not morally distin-
'gulshable from theft. Ilere, however, as before, we think it
expedient to maintain our gcneral rnle; and we therefore

* Justinian, Dig, lib. xlvil. tit. 19, t Domat. Sup. iii.
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designate the offence of the carrier not as theft, but as erimi-
nal breach of trust. IR '

The illustrations which we have appended to the provisions
respecting theft, the misappropriation of property not in pos-
session, and breach of trust, will, we hope, sufficiently explain

-to his Lordship in Council the reasons for most of those
provisicns. ' -

It may possibly be remarked, that we have not, like Mr.
Livingston, mado it part of our definition of theft, that the
property should bo of some assignable value. We would,
therefore, observe that we have not done.so only because we
conceive that the law, as framed by us, obtains the same end
by a ditferent road. By one of the general exceptions which
we have proposed (Clause '78),it-is provided,that nothing
shall be an offence by reason: of any harm which it may
cause, or be intended to cause, or be known to bo likely to
cause, if tho wholoe of that harm is so slight that no person of
ordinary sense and temper would complain of such harm,
This provision will prevent the law of theft from being
abused for the purpose of punishing those venial violations
of the right of property which the common-sense of mankind
readily distinguishes from crimes, such ag the act of a trav-
eller who tears a twig from a hedge, of a boy who takes
stones from another person’s. ground to throw at birds, of a
servant who dips his pen in' his master’s ink. It does not
appear to us that any further rule’on this subject is necessary.

‘The offence of extortion is distingunished from the three
offences which we have been considering by this obvious cir-
cumstanee, that it is committed by the wrongful obtaining of
a consent. In one single class of cases, theft and extortion
are in practice confounded together so inextricably, that no
judge, however sagacions, conld disecriminato between them.
This class of cases, therefore, has,in all systems of jurispru-
dence with which we are acquainted, been treated as a per-
fectly distinet class; and we think that this arrangement,
though somewhat anomalous, is strongly recommended by
convenience. We have therefore made robbery a separate
crime. ) ' T e .

Iv.—19
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There.can bé no case of robbery which does not fall within
the definition either of theft or of extortion ; but in practice
it will perpetually bo matter of doubt whether a particular
act of robbery was a theft or an extortion. A large propor-
tion of robberies will be half theft, half extortion. A seizes
Z,threatens to murder Liim, unless he delivers all Lis property,
and begins to pull off Z’s ornaments, Z in terror begs that
A will take all he has, and spare his life; assists in taking off
his ornaments, and delivers them to A. . Here snch oroa-
ments as A took withont Z's consent arc taken by theft.
Those which Z delivered up from fear of death are acquired
by extortion. It is'by no means improbable that Z's right-
arm bracelet may have been obtained by theft, and left-arm
bracelet by extortion; that the rupees in Z's girdle may have
been obtained by theft, and thosc in his turban by extortion.
Probably in nine-tenths of the robberies which are comunit-
ted something like this actually takes place, and it is probable
that a few minutes later neither the robber nor the person
robbed .would be able to recollect in what proportions theft
and extortion were mixed in the-érime; nor ig it at all nee-
essary for the ends of justice’ that this should be ascertained.
For though, in:general, the consent of a sufferer is 2 cireum-
stance which very materially modifies the character of the
offence, and which ought, therefore, to be made known to
the courts, yet the consent which & person gives to the taking
of his property by a ruffian who lolds a pistel to his breast is
a circumstance altogether immaterial. :

His Lordship in Council will perceive that we have pro-
vided puni'sh'ment of exemplary severity for that atrocious
crime whicl is designated in the Regulations of Bengal and
Madras by the name of Dacoity. ~ This name we have thought
it convenient to-retain, for the purpose of denoting, not only
actnal gang-robbery, but the attempting to rob when such an
attempt is made or aided by a gang.

* The law relating to the offence of receiving stolen goods
appears fo require no comment. : '

The offence of cheating must, like that of extortion, be
committed by the wrongful obtaining of a consent. The
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difference is, that the extortioner obtaius the consent by in-
_ timidation, and a cheat by deception. There is no offence in
the code with which we Lave found it so difficult to deal as
that of cheating. It is evident that the practising of inten-
tional deceit for purposes of gain ought sometimes to be pun-
ished. It is equally evident that it. ought not always to be
. punished. It will hardly be disputed that a person who de-
frauds a banker by presenting a forged check, or 'who sells
ornaments of paste as diamonds, may with propriety be made
liable to severe penalties. On the other hand, to punish' ev-
ery. defendant who obtains pecuniary favors by false profes-
stons of attachment to a patron ; every legacy hunter who
obtains a bequest by ca‘]olmg a'rich testator; every debtor
who moves the, cornpasswn “of his ereditors’ by overcharged
pictures of his misery ; every petitioner who, in his appeals
to the charitable, represents his distresses as wholly unmerit-
ed, when he knows that he has brought them on himself by
intemperance and profusion, would Dbe highly inew;pedlent
In fact, if all the misrepresentations and exaggerations in
which men indulge for the purpose of gaining at the expense
of others were made crimes, not a day wonld pasg in which
many thousands of buyers and sellers would not incur the
penalties of the law. Tt happens hourly that an article which
is worth ten rupess is affirmed by the seller to be cheap at
twelve rupees, and by the buyer to be dear at eight rupees.
The seller comes down to eleven’ mpees, and declares that to
be his last word ; the buyer rises to nins, and says that he
will go no 111g‘ner the seller falsely pretends that the article
is unusually good of its kind, the buyer that it is unusnally
bad of its kind; the. seller that the price is likely soon to
rise, the buyer that it is likely soon to fall. - Here we have
deceptions practised for the sake of gain, yet no judicious
legislator would punish these deceptions. A very large part
of the ordinary business of lifa is conducted all over the
world, and nowhere more than in India, by means of a con-
flict of skill, in -the: course of which deception to a certain
extent perpetually _takes ' place. - . The ‘'moralist may regret
thie ; but the legislator sees” that the result of the attempts
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of the buyer and'seller to gain an unfair advantage over each
other is that, in tho vast majority of casos, articles are sold
for. the prices which it is desirable that they should fetch;
and therefore he does not think it necessary to interfere. It
is'enough for him to know that all this great mass of false-
hood practieally produces the same effect which would be
produced by truth; and that any law directed against such
falsehood would in all probability be a dead Ietter, and would,
if carried into rigorous execution, do more mischief in a
month than all the lies which -are told in the making of
bargains throughout all the bazaars of India produce in a
century.

If, then, it be admitted that many deceptions committed
for the sake of gain onght to Le punished, and that many
such deceptions OUO’}Jt not to be punished, where ought the
line to run ¢

It appears to us that the line which we have drawn js cor-
rect in theory; that it is not more inconvenient in practice
than: any: other line 'must be which can be' drawn while the
civil law:of India rompaing in ity present state, and that it will
be inexceptionable whenever the civil law of India shall be
ascertained, digested; and’ corrected.

‘Wo propose to maks it cheating to obtain property by de-
ception in all cases where the property is fraudulently ob-
tained ; that is to say,in all cases where the intention of the
person who has by deceit obtained the property was to cause
a distribution of property which the law pronounces to be a
wrongful distribution, and in no other case whatever. Ilow-
ever immoral a deception may be, we do not consider it as an
offence agsinst the rights of property-if:its’object is only to
cauge a-distribution of. property which the law recognizes as
rightful; ¢A few examples w111 *Bhow the way in which this
prineiple ‘will operate::.~ i ;

A intentionally: deceives Z mto‘ a belief that he is strongly
attached to Z. ' A'thus induces Z to make a will, by which
a large legacy is left to A. Here A’s conduct is immoral and
scandalons. But still A has a legal vight, on Z’s death, to re-
ceive the legacy. Even if the clearest proofs of A’s insincer-
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ity are laid before a tribunsl, even'if A in .open eourt avows
hig insincerity, the will cannot, on that accourit, be set aside.
The gain, therefore, which A obtains nnder.Z’s will is not,
in the legal sense of the. expression, wrongful gain, - He has
practised deception. He has thus cansed gain to. himself and
loss to others. But that gain is a gain to which the civil law
declares him entitled, and which the civil law will assist him
to recover if it be withleld from him. That loss is a loss
with whick the civil law declares that the losers must put up.
A therefore has not committed the offence of cheating under
our definition. '
- -But suppose that the civil law shonld contain, as we think
that it ought to contain, a provision declaring null a will
made in fayor of strangers by aitestator who. erroneonsly be-
lieved his childrea to be dead 3 ahd suppose that A intention-
ally deceives'Z into a belief that Z's only son has been lost
at sea, and by this deception induces Z to make a will b
which everything is left to A, Iere the case will bo differ
ent. The will being null, any property which A could obtain
under that will ‘would be property which he had no legal
right o to obtain, and to which anether person lad a legal
right. The object of A has, therefore, been wrongful gain to
himself, attended with wrongful loss to another party. A
Lds, therefore; under our definition; been guilty of cheating.
Aguin, take the case which we: before. put, of a buyer and
a seller. "They have told each other many untruths, but none
of those untruths was such as, after the. article had been de-
livered and the price paid, would be held by a éivil court to
be a ground for pronouncing that either of them possessed
what he had no right to possess. Though the buyer has
falsely depreciated the article, yet when he takes it and pays
for it, the legal right to it is transferred to him, as well as the
possession..  Thonugh the seller has falsoly extolled the article,
yet . when: he receives the price and delivers the articlo, the
legal right to the price passes with the possession. However
censurable, in 2 moral point of view, the deceptions practised
by both may have been, yet those deceptions were intended
to produce a distribution of property strictly legal. . Neither
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the buyer nor the seller, therefore, has been guilty of cheat-
ing. : But if the seller has produced a sample of the article,
and has falsely assnred the buyer that the article corresponds
to that sample, the cuse s different. If the article does not
corréespond to the sample, the buyer is entitled to have the
purchase-money back. The seller has taken and kept the
purchase-money without having a legal right to take or keep
it, and it may be recovered from him by a legal proceeding.
His gain is, therefore, wrongfnl, and is attended with wrong-
ful loss to the buyer. Mo is, thetefore, guilty of cheating un-
der tho definition.

So, if the seller passcs off ornaments of paste on the buyer
for diamonds, the price which the seller reccives is a price to
which he has no right, and which the buyer may recover from
him by an action. Ilere, therefore, the object of the scller
has been wrongful gain, attended with wrongful loss to the
buyer. The seller is, thercfore, guilty of cheating,

So, if the. buyel 1ntendmﬂ' to acquire possession of the
goods without paying for them induces the seller, by decep-
tion, to take a note which the buyer knows will be dishonored,
the bu)er is‘ guilty -of ‘cheating. - His object is to retain in
his own possession: mo'ney which he is legally bound to pay to
the seller, -The gain which he makes by retaining the money
is mongful gain, and is attended with wronn‘ful loss to the
seller. He is, therefore, within the definition.

‘Whether the principle on which this part of the law is
framed be a sound principle, is a question which will be best
determined by examining, first,; whether our definition” ex-
cludes anything that ought to be:inelnded ; and, secondly,
whether it includes anythmfr that ought to be excluded

++ It ean: gcareely, we think, be contended that our definition
excludés ‘anything tlm't'.:bu'ght to be ineluded. For surely it
wotld-be: unteasonaple to -punish; as an offence against the
right of propérty;anidet which has cansed, and was intended
to cause, a distribution’of property which the law declares to
be right, and refuses to disturb. If'such an act be an offence,
it must be an offence on some ground distinet from the effect
which it produces on the state of property. Thus,if a person
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to whom a debt is due, thinking that he shall obtain payment
more easﬂy if he assumes the appearance of being in the pub-
lie service, wears a badge of office which he has no right to
wear when Le goes to ma.ke his. demand, he is guilty of the
offence defined in Clause 150; but if he gains only what he
has a legal right to- possess, if he deprives the debtor only of
that which the debtor has no.legal right to retain, he is not a
wrong-doer as respects property, inasmuch as he has only ree-
tified a wrong distribution of property.

Indeed, it appears to us that there is the strongest objec:
tion to punishing & man for a deception, and yet allowing him
to retain what he has gained by that deception. What the
civil law ought to say may be doubtful, . But there can be
no doubt: that:the civil and :eriniinal. law: ought to say.the
game thmg ; that the orig ought not to invite while the other
repels; that the code Iought ot to be divided against itself.

- To send a person to prison for obtaining a sum of motey, and
yet to suffer him to keep that sum of inoney, is to hold ont
at once motives to deter and motives to incite. IIdmanity
requires that punishment should be the last resource, a re-
source only employed wlen no other means can be found of
producing the desired effect. Penal laws clearly ought not to
be .made for the preventing of deception, if decept:on could
be prevented .by means of:the civil code. To tempt men,
therefore, to decsive by means; of the eivil code, and then to
punish them for decelvmg, is contlary to ever y sound - prin-
ciple. T

We are, therefore, not applehcnswe that we shall be t]mucrht
to have granted impunity to any decept:on which ought to- be
punished as cheating. :

But it is possible that our definition may be thought to in-
clude mueh that ought to be excluded. It ccrtalnly includes
many acts which are not punishable by the law of England
or of France. 'We propose to punish as guilty of cheating a
man who, by false representations, obtains a loan of money,
not meaning to repay it; a man who, by false representa-
tions, obl:'uns an advance of money, not meaning. to. pezform
the service or to deliver the article for. which the advance is
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given; a man who, by falsoly pretending to have pufoimul
work for which he was hlred obtmns pay to which he is not
entitled.

In all theso cnros thmo in dccoptlou In ally the deceivers
object is fraudulent. He intends in all these cages to acquire
or retain wrongful possession of that to which some other
person has a better clait, and which that other person is en-
titled to recover by law. Tu all these cases, therefore, the
object has been wrongful gain, attended with wrongful loss.
In all, therefore, there has, according to our definition, been
cheating. We cunnot sco why such acts as these should be
treated as mere civil injuries—~why they should be classed
with the inere non-payment of a debt, and the mere non-per-
formance of a contract. They are infractions of a legal right
effected by deliborate dishonesty, They are more pernicious
than most of the acts which will be punishable under our
code. They indicate more depravity, more want of princi-
ple, more want of shame, than most of the acts which will be
punishable under our code. - We punish the man who gives
another an’angry push We punish the man who locks an-
other up for:a'morning. We' punish the man wlo makes
a earcastic epigram on another. - We punish the man who
merely threatens another with outrage. And suvely the man
who, by premeditated deceit, enviches himself to the wrong-
ful loss, perhaps to the uiter rain, of another is not less de
serving of punishment,

That some deceptions of this sort ought to be punished is
admitted. But almost every argument which can be unrged
for punishing any is an argument for punishing all. The
line between wilful fraudulent deception and good faith in
Plain ling, If there is any diffienlty in applying it, that dif-
ficulty will arise, not from any defect in the line, but from
the want of evidence in particular cases. DBut we are unable
to find any reason for distinguishing one sort of fraudulent
deception from another sort. The Fronch conrts upply « test
which appears to us to be very objectionable. They have
docided that it is not eseroquérie to cheat by false promises,
or by exciting c]nmerlczﬂ hopes unless the sufferer had rea-
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sons. 6f weight for believing that the-promises were sincere,
and the hopes well grotinded.® : This rule seems to us to be a
license for deception granted to cunning.against simplicity.
A weak and credulous person is mors easily imposed on than
a judicious and discerning person. ' And just so an-infant is
poisoned with a dose of landanum which would hardly put a
grown person to sleep; yot the poisoner is a murderer: a
pregnant woman is grievously hurt by a blow which would
make no impression on a boxer; yet the person who gives
such a blow is pumshed with exemplary soverity. The law
in such cases inquires only whether the harm has been vol-
untarily caused or no. Aund why should the violation by de-
ceit of the right of property be treated differently? The
deceiver proportions his artifices to the mental strength of
those' whom he has to deal with, just as the poisoner propor-
tions his drngs to their bodily strength ; and we sco no more
reason for exempting the deeciver from punishment, because
Le las effeeted his purpose by a gross fietion which could
have duped only a weak person, than-for.cxempting the poi-
soner from punishment beednse he hms--effected his purpose
with a few drops of laudanum, which.could have been fatal
only to a young child.

Some persons may be startled at our proposing to pnmsh
as a cheat every man who obtains a loan by making promises
of payment which he does wot mean to'keep, But let it be
considercd that & debtor, though he may have contracted his
debts honestly, though it may be from absolute inability that
ho docs not pay them, though his misfortunes may be the
effect of no want of industry or cantion on his part, is now
actually liable to nnpnsonment Surely it is unreasonable
to detain in prison the inan who, by mere misfortune, has in-
voluntarily violated the rights of property, and to leaw un-
punished the man who has voluntau]y, and by wilful deceit,
attacked those rights, if only he is lucky enough to have
money to satlsfy the demands on him.

* Pajllet, Manuel de Droit an(;ais Nbfé’_ oh Clause 408 of the Penal
Code, SR
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For example: A and B both borrow money from Z. 2
obtains it by boasting falsely of Lis great means, of the larg:
remittances which he looks for from England, of Lis expecta
tions from rich relations, of the promises of preferment whicl
he hns roceived from tho govemnnent.  Having obtnined it
Lie seeretly embarks on board of a ship, intending to absconc
without repaying what ho has borrowed. B, ou the othe:
hand, has obtained a loan without the smallest misrepreseuta
tion, and fully purposcs to ropay it. The failure of an ageney
lowo b whiel all his funda wore plased rendos il Hupos
sible for him to wmseet his engagementa, Can it be doubtec
which of these two debtors ouglit rather to be sent to prison’
Can it be doubted that A is a proper subject of punishment
andl that B i not se?  Yet at present A, i€ ho is arresto
before the ship sails, and lays down the money, enjoys entir
impunity, while B may pass years in a jail. It wonld be
irnproper for us here to diseuss at length the question of im
prisonment for debt. DBut it.seems clear that whether it be
or be not proper that a debtor, as such, should bo imprisoncd
a distinction ‘ought to.be maide between the honest and dis
honest debtor, - We are inclined to believe that the indis
criminate imprisonment of a1l debtors would be found to be
unnecessary if this distinction were made. But while they
are all put on the same footing, the law must be forned
upon a rough calenlation of the chances of dishonesty. All
must be treated worse than honest debtors ought to he treat-
ed, because none are treated so severely as dishonest debtors
ought to be treated, A respectable man must be imprisoned
for a 'storm, a bad season, or a fire, becanse his dishonest
neighbor is not liable to criminal proceedings for cheating.
We: are- satisfied that the only. way Yo get rid of imprison-
ment for'debt, as debt, is to” extend the penal law on the sub-
ject of ‘cheating in a manner similar to that in which we
propose to extend it :

The provisions which we have framed on the subject of
fraudulent bankruptey are necessarily imperfect, and st
remain so, until the whole of that important part of the law
has undergone an entire revision.
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‘The provisions which we propose on.the subject of mis-
chief do not appear to us to require any explanation.

"We have given the name of trespass to every usurpation,
however slight, of dominion. over property. We do not pro-
pose to make trespass, as such, an offence, except when it is
committed in order to the commnission of some offence in-
jurious to some person interested in the property on which
‘the trespass is committed, or for the purpose of causing an-
noyanco to such a porson, Kven then woe propose to visit it
with a light punishment, unless it be attended with aggravat-
ing circumstances,

These aggravating circumstances are of two sorts, Crimi-
nal trespass may be aggravated by the way in which it is
committed. It may also be aggra.vated by the end for which
it is commmitted.

There is no sort of property wlnch it is so desirable to
guard against unlawful intrusion as the habitations in which
men reside, and the buildings in which they keep their goods.
The offence of trespassing on these.places we designate as
house-trespass, and we treat it as an nggmvated form of crim-
inal trespass.

IJouse- trespass, again, may be aggravated by being com-
mitted in a surreptitious or in a violent manner. The former
aggravated form of -house-trespass we designate as lurking
house-ttéspass; the:latter'we ' designate as house-breaking.
Again, housc-trespass, in' every form; may: be aggravated by
the time at which it is committed.” Trespass of this sort has,
for obvious reasons, always been considered as a more serious
offence when committed by night than when committed by
day.” Thus we have four aggravated forrs of that sort of
criminal trespass, which we designate as house-trespass, lurk-
ing house-trespass, house-breaking, lurking house-trespass by
night, and house-breaking by night.

These are aggravations arising from the way in which the
criminal trespass is committed.. But eriminal trespass may
also be aggravated.by the end for which it is committed.' It
may be conmitted for a frolie. - It-may be committed in.or-
der to a murder. - It may also:often happen that a criminal
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trespass which is venial as respects the mode may he of tl
greatest enormity ae respects the end, and that a crimin
trespass committed in the rost reprehensible mode may !
committed for an end of no great atroeity, Thus A m:
commit house-breaking by night for the purpose of playir
some idle trick on the inmates of a dwelling. 1} may cou
mit simple eriminal trespass by merely entering anotha
ficld for the purpose of .inurder or gang-robbery. licre
commits trespass in the worst.way. 1B commits trespass wi
the worst object. . .In our provisions we have endeavored -
combine the aggravating circumstances in such a way th
each may have its due effect in settling the punishment.

NOTE (O).
ON THE CIAPTER OF TOE ILLEGAL PURSUIT OF LEGAL RIGIVI

Tua chapter. is-intended to prevent the enforcing of ju
clnims by moans which nro. so. liablo to bo abusod that, evi
when used for an honest ond, thoy ought not to ho toleeata
A creditor, for example, who has repeatedly in vain nrged |;
debtor to pay him, finds that he has no chance of recoverir
his money without a troublesome and expensive lawsuit. I
accordingly seizes on property belonging to the debtor, sel
it, keeps only just as much as will satisfy the debt, and sen:
back the surplus. to the debtor. This act is distinguishe
from theft by one of the broadest lines of demareation whii
can be found in the code. It is not a frandulent act. It
intended to correct 2 wrongful distribution.of property, to ¢
what the courts -of law,if recounrse wers had to them, wou
order to be done.” “Public fecling would be shocked if such
creditor were called by the ignominious name of a thicf.

At the'saime time, it cannot bo doubted that it would 1
most dangerous to allow men to pronounco judgment, ho'
ever honestly, in their own favor, and to proceed to take pro
erty in execution for the purpose of satisfying that judgmer
A specifie thing, indeed, which a man has a right to posses
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it is no offence in him to take wherever he finds it. o may
commit other offences in order to take it.. But the mere tak-
ing is no crime at all. If Z has-borrowed A’s horse, and ille-
gally refuses. to return it, it is no offence at all in A to take
the horse if he sees it feeding by the roadside, If A enters
Z's stablo in order to tako it,ho may commit house-trespass,
but he commits no theft. If:A knocks Z down-in order to
take it, he may be guilty of assault, or of voluntarily causing
bodily hurt, but Le commits no robbery. This licenss, as it
appears to us, must be confined to cases in which specific
things arc taken. In such cases the chance of abuse is very
small, - But where one thing is due, and another is taken;
where & man seizes on another’s furniture'in satisfaction of a
promissory .note, or-drives away -another’s cattle by way of
paying himself for a snit of clothes, the case is vory different.
Honest men so often think themselves entitled to more than
a comrt of justice would award to them, that it will be diffi-
cult to say, in cases in which the taker really has a plansible
claim,and in which the valae of what liss been taken is not
out of all proportion to the value of what i claimed, that the
taker Las acted dishonestly., In sucl cases, therefore, we
think it-absolately necessary to provide a punishment for the
illegal pursuit of legal rights. We observe that the French
courta -have decided that the taking of property by & ereditor
in good faith, for the purpose of paying himself, is not theft;
and this decision seems “to' us, as we ‘have said, to be well
grounded. But it does not appear to ua that such an act is
punishable under any clause of the French code; and this we
consider as a serious omission,
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" 'NOTE (P).

ON THE CHAPTER OF TIE CRIMINAL BREACH OF CONTRACTS ©
SERVICE,

We agroe with the great body of jurists in thinking that i
general a mere breach of contract ought not to be an offence
but only to be the subject of a civil action.

To this general rule there are, however, some exception:
Some breaches of contract are very likely to cause ovil sucl
as no damages or only very high damages can repair, and ar
also very likely to be committed by persons from whom it i
exceedingly improbable that any damages can be obtained
Such breaches of contract are, we conecive, proper subjeet
for penal legislation.

In England it wounld be unnecessary to provide a punisl
ment for a stage-coachman who should, however malicious}
or.dishonestly, drive on, leaving behind a passenger whom 1
is bound to carry.. The evil'inflicted is seldom very serious
The cotntry is everywhere well inhabited. The roads are s
cure. ~The means of conveyance ean easily be obtained, an
damages sufficient to compensate for any inconvenience or ex
pense which 'may have been suffered can easily be recovere
from the coach proprietors. . But the mode of performin,
journeys and the state of society in this country are widel
different. It is often necessary for travellers of the uppe
classes, even for Lnglish ladies, ignorant perhaps of the m:
tive langnages, and with young children at their breasts,t
perform journeys of many niles over uninhabited wastes, an
through jungles in which it is dangerous to linger for a mx«
ment, in palanquins borne by persons of the lowest class. [
as sometimes happens, these persons should, in a solitary plac
set down the palanquin and rum away,it is diffienlt to cor
ceive a more distressing sitwation than that in which the!
cmployer would be left.. None but very high damages woul
be any reparation for such a wrong. DBut the class of peopl
by whom alone such a wrong is at all likely to be committe
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can pay no damages. The whole property of all the delin-
quents would probably not cover the expense of prosecuting
them eivilly, It therefore appears to us that breaches of con-
tract of this deseription may, with strict propriety, be treated
as crimes. B

The law which we have framed on this subject applies, it
will be perceived, only to cases in which the contract with the
bearers i lawfnl. The traveller, therefore, who resorts to
the highly culpable, though we fear too common, practice of
unlawfully compelling persons against their will to carry his
palanquin or his baggage will not be protected by it. Tf they
quit him, it is what they have a legal right to do, nor will
they be punishable, whatever may be the consequence of their
desertion. - e

Another species of contract which ought, we conceive, to
be guarded by a penal sanction is that by which seamen are
bound to their employers. The insubordination of seamen
during a voyage often produces fatal consequences. Their
desertion in port may cause evils such as very large-damages
only could repair. DBut they are niterly unable to pay any
damages for which it would be wortl while to sue. If 2 ship
in the Hoogly, at a eritical time of the year, is compelled by
the desertion of some of the erew to put off its voyage for a
fortnight, it would be mere mockery to tell the owners that
they may sue the runaways for damages in the supreme
court. ' e T e T : '
We also think that persons who contract to take care of
infants of the sick and of the helpless lay themselves under
an obligation of a very peculiar kind, and may with propricty
be punished if they omit to discharge their duty, The mis-
ery and distress which their neglect may canse is such as the
largest pecuniary payment would not repair, They generally
come from the lower ranks of life, and would be unable to
pay anything, . We therefore propose to add to this elass of
contracts the sanetion of the penal law. i

Here we are inclined to stop. 'We have, indeed, been urged
to go farther, and to punish as a: eriminal every menial ser
vant who, before the expiration of theiterm for which le is
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‘hired, quits'his employer. But it does not appear to us tha
in the existing state of the market for that deseription of L
bor in India, good masters ave in much danger of being vo
untarily deserted by their menial servants, or that the loss o
inconvenience oceasioned by the sudden departure of a cool
a groom, a hurkaru, or a khidmutgar, would often be of a ver,
scrious description. Wo are greatly apprehensive that b
making these petty breaches of contracts offences, we shoul
give no protection to good masters, but means of oppressio
to bad oncs.

NOTE Q).
ON THE CHADPIER OF OFFENCES RELATING TO MARRIAGIL

As this is o part of the luw in which tho lnglish inhal
tants of India ave peculiarly interested, and which we hay
framed on principles widely different from those in whic
the English law on the same subject is framed, we think -
necessary to offer some explanations,

The act which in the English law is designated as higam
is always an immoral act. DBut it may bc ouc of the mo
scrions crimes that can be committed. It may be attende
with ecircumstances which may cxcusc, though they canuc
justify it.

The married man who, by passing himself off as unmarrie
induces a modest woman to become, as she thinks, his wifi
but in reality his concubine, and the mother of an illegitimal
issue, is guilty of one of the most cruel frauds that can 1
conceived. . Such a man we would punish ‘with exemplar
severity. -

But suppose that a per son arrives from England, and pay
attentions to one of his eountrywomen at Caleutta. She r
fuses to listen to him on any other terms than those of ma
riage. He candidly owns that he is already married. St

' stlll presses him to go through the ceremony with her. 81
represents to him that if they live together without bein
married she shall be an outeast from society, that nobody i
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India knows that he has a wife, that he may very likely never
fall-in with his wife again;and:that'she‘is ready to take the
risk. The lover accordmfr!y agrees to’ go through the forms
of marriage.

It cannot be disputed that there is an immense dlﬁerence
between these two cases. Indeed,in the second. case.the man
can hardly be said to have injured any individual in such a
manner as calls for legal punishment. For what individual
has he injured? Iis  second wife? e has acted by her
consent, and at her solicitation, His first wife? He has cer-
tainly been unfaithful to his first wife, But we have no pnn-
ishment- for mere conjugal infidelity. . He will often have
injured his first-wife no’ more than he would have ‘done by
keeping a'mistress, ealling that mistress by his:own name, in-
troducing ‘her into every society as his wife, and procuring
for lier tho consideration of a wife from all his acquaintance.
The legal rights of the first wife and of her children remain
unaltered. She is the wifo; the second is the conenbine.
But suppose that the first wifo:bhas Lerself left her Lhusband,
and i living in adultery with" anotlier man. - No individual
can then be said to be injured by thiz second invalid mar-
riage. The only party injured is society, which has undoubt-
edly a.deep interest in the sacredness of the matrimonial con-
trapt; and which_ tnay theréfore:be justified in panishing those
who go through ‘the Tormy of that eontra.ct for. the purpose of
imposing on the publie. "+ -

The law of England on the subJeet of b)gamy appemrs to
us to be, in some cases too severe, and in others too leni-
ent.. It scems to bear a close analogy to the law of perjury.
The English Iaw on these two subjects has been framed less
for the purpose of preventing people. frotm “injuring each
other, than for the purpose of preventing the profanation of
a religions ceremony. It therefore makes no distinetion be-
tween perjury which is intended to destroy the life of the in-
nocent, and perjury whick is intended to save the. innocent;
between bigamy which produces the most frightful suﬁenng
to individuals, and -higamy which produces no suffering to in-
dividuals at all. - We have procgeded ‘on a different prireiple.

IvV.—20
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While we admit that the pwfanatwn of a ceremony so im
portant to ‘society as that of marriage is a great evil, we can
not but think that evil inmensely aggravated when the prof
anation is made the means of tricking an innocent womar
into the most miserable of all situations. We have therefor
proposed that a man who deceives a woman into belicving
herself his lawful wife when he knows that she is not so
and induces her,under that persuasion, to cohabit with him
should Le punishéd with great severity.

There are reasons similar, but not exactly the same, fo.
punishing a woman who daccives & man into contracting witl
hier & murriage whicli she knows to be invalid, Ilor this of
fence we propose & punishment which, for reasons too obvi
ous to require explanation, is much less severe than that whicl
we have provided for a similar deception practised by a mat
on a woman.

We also propose to punish every person who, with wha
we have defined as & fraudulent intention, goes through the
forma of a marriagé which he knows to be invalid.

-"We donot at present propose any law-for punishing a pe
son. who, without practising-any deception, or intending an;
fraud, goes-thirough the forms of & marriage which he Know
to be invalid.. Theé difficulty of framing “such a Jaw in thi
country is great. . To mike all classes subject to one las
would, evidently, be impossible. If the law be made depend
ent on the race, birthplace, or religion of the offerder, end
less perploxity would arise.” -Races are mixed; religion ma;
be changed or dissembled. An East Indian, half Englisk
half’ Asiatic by blood, may :call himself a Mahometan or
Hindoo; and there exists no test by which he can be convic!
ed of deceptlon We by no means intend to express an opir
ion- that these: difficulties may not be got over. But we ar
satisfied thiat'this: part: of the pena.l law cannot be brought ¢

perfection till the law of marriage and divorce has becn tho
" oughly revised. ' '

We leave it to'his Lor dahxp in Council to consider whetl
er, durmg the interval which must elapse beforo the nece:
sary inquiry can be ‘made, 11: might not be, on the whole
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better to retain the existifig:law applicable to Christians in
India, objectionable as that'law ‘is, than' to allow absolute
impunity to bigamy. R : : .
‘We considéred whether it would be advisable to provide a
punishment for adultery, and, in order to énable ourselves to
come to & right conclusion on the subject, we collected facts
and. opinions from all the three presidencies. The opinions
differ. widely. But as to the facts, there is a remarkable
agreement. _ ' '
The following positions we consider as fully established ;
first, that the existing laws for the punishreént of adultery are
altogether ineflicacious for the purpose of preventing injured
husbznds of the higher classes from taking the law into their
own hand ;' secondly, that ‘searcely any native ‘of the higher
classés ever has recourse to’the courts of law in'a case of
adultery for redress against cither his wife or her gallant;
thirdly, that the husbands who have recourse in cases of
adultery to the courts of law are generally poor men whose
wives have run away; thatthese hushands: seldom Lave any
 delicate feelings about the. intrigue, but think themselves in-
jured by the elopement; that they consider their wives as
useful members of their small housgeholds; that 'they gener-
ally complain, not of the wound given to their affections, not
of the'stain omr their honor; but of the loss of a menial whom
they eannot easily replace; and-that, gerietally, their principal
object is that the woman 'may be sent back. The fiction
by which seduction is made the subject of an action in the
English courts is, it seems, the real gist of most proceedings
for adultery in the Mofussik The essence of the injury is
considered by the sufferer as lying in the “per quod servitium
amisit.” - Where the complainant-does not ask to have his
wife again, he generally demands to be reimbursed for the

expenses of his marriage, o : .
These: things being established, it seems to us that no ad-
vantage is to be expected from providing a punishment for
adultery. - The population seems to be divided into two classes
—those whom neither thetexdsting puhishment, nor any pun
ishment which we shonld: feel ouirselves justified in proposing,
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will satisfy, and these who: ¢onsider tho injury produced by
adultery as one for which a pecuniary compensition will suf-
ficlently atone. Those whose feelings of honor are painfully
affected by the infidelity of their wivés will not apply to the
tribunals at all. Those whose feclings are less delicate will be
satisfied by a payment of money. = Under snch eircumstances,
we think it best to treat adultery merely as a civil injury.
“Some who admit that the penal law. now existing on this
subject is in practice of little or no use, yet think that the
codo onght to contain a provision against adultery. They
think that such a provision, thongh inefiicacious for tho re-
pressing of vice, would be creditable to the Indian govern-
mett, and that, by omitting snch a provision, wo should give
a sanction to immorality. They say, and we belicve with
trath, that the higher class of natives consider the existing
penal law on the subject as far too lenient, and are unable &
understand on what principle adultery is treated with moxc
tenderness than forgery or perjury. o o
These argumerits have not satisfied us that adultery ougly
to be made punishable by Jaw, . 'We cannot admit that a pena
code is by any means to be considered as a body of cthics
that the legislature otight to punish acts. merely because thost
acts arve immoral, or that, because an act is not punished a
all, it follows that the legislature considers that act as inno
cent. Many things which are not punishable ave worally
worse than many things which are punishable. The man whe
treats a generous benefactor with gross ingratitnde and inso
lence deserves more severe reprehension than the man wh
aims a blow in a passion, or breaks a window in a frolic
Yet we bave punishments for assauit.and mischief, and non
for ingratitude.. “The rich:man- who refiises a mouthful o
rice to-save: s fellow-creaturs from dedth may be'a far wors
man than the starving wretch who snatches and ‘devours th
rice. Yet we punish the latter for theft, and we do not pur
ish the former for hard-heartedness.’
That some classes of the natives of India disapprove ¢
the lenity with whicl adultery is now punished we fully b
lieve, but this,in our opinion, is a strong argument agaius
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punishing adultery at all. There are only two courses which,
in our opinion, can properly be followed with respect to this
and other great immoralities.- They ought to be punished
very severely, or they ought not to be punished at all. The
eircumstance that -they are left. altogether unpunished does
not prove that the legislature does not regard them with dis-
approbation. But when they are made punishable, the de-
greo of severity of the punishment will always be consider-
ed as indicating the degree of disapprobation -with which the
logislature regards them. Wehave no doubt that the natives
would be far Jess shocked by the total silence of the penal
law touclhing adultery than by seeing an adulterer sent to
prison for a few months while a coiner is’ imprisoned for
fourteen years. - S Lo '

An example will illustrate our meaning. - We have deter-
mined not to make it penal in & wealthy man to let a fellow-
ereature, whose life he could save by disbursing a few pice,
dic at his feet of hunger. No rational person, wo are con-
vineed, will supposc, becatiso-wo .hava framed. the law thus,
that we do not hold such inhumarity in detestation. But if
we had proposed to punish sneh inbumanity with a fine not
exceeding fifty rupees, we should Lave offered a gross ont-
rage to the feelings of mankind. That we do not think a
certain’ act a proper subject for penal legislation, does ot
provo thut wo do not think that act a great crime. Bnt that,
thinking it a proper subject for penal legiclation, we propose
to visit it with a slight penalty, does scem to indicate that we
do wot think it a great erime. - : '

Nobody proposes that adultery shonld be punished with a
severity at all proportioned to the misery which it produccs
in eases where there is strong affection and a quick sensibility
to family lhonor. We apprehend that among the higher
classes in this country nothing short of death would be con-
sidered as an expiation for such a wrong. In such a state of

society we think it far better that the law should inflict no
punishment than that it should inflict a punishment which
would be regarded as absurdly and:immorally lenient.

There is yet another consideration which we cannot wholly
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leave ouf of sight. - Though we well know that the deavest
interests of the limman race are closely connected with the
chastity of women and the sacredness of the nuptial contract,
we _‘cannot but feel that there are sowme peculiarities in the
state of society in this conntry which may well lead a bumane
man to pause before he determines to punish the infidelity of
wives, The condition of the women of this country is, un-
lLiappily, very different from that of the women of England
and France. They are married while still children. Tley
are often neglected for other wives while still young. They
shave the attentions of a husband with several rivals. To
make laws for punishing the inconstancy of the wife, while
the law admits the privilege of the husband to fill his zenana
with women, is a gourse which we are most reluctant to adopt.
We are not so visionary as to think of attacking, by law, an
evil 8o deeply-rooted in the manuers of the people of this
country as polygamy. -We leave it to the slow, but we trust
the certain, operation of education and of time. DBut while
it exists, while it continues to produce its never-failing offcets
on the happiness and respectability of women, we arc not in-
clined. to-throw -into. & seale, already too much depressed, the
additional weight of the ponal law, Wo havo given the rea-
sons which lead us-to believe that any enactment on this sub-
jeet would be nugatory. And we are inclined to think that
if not nugatory it would be oppressive. It would strengthen
hands already too strong. It would weaken a class already
too weak. It will be time enough to guard the matrimonial
contract by penal sanctions when that contract becomes just,
reasonable, and mutually beneficial, -
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NOTE (R).
ON THE CHAPTER.OF DEFAMATION,

Tue essence of the offence of defamation consists in its
tendency to cause that description of pain which is felt by a
person who knows himself to be the object of the unfavorable
gentiments of.his fellow-creaturés, and those inconveniences
to which & person who is the object of such unfavorable sen-
timents is exposed. '

-According to the theory of the criminal law of England,
the essence of the erime of private libel consists. in its ten-
dendy to provoke breach-of the peace; and, though- this doc-
trine has riot;in practice, been followed out to all the startling
consequences to which it would legitimately lead, it has not
failed to produce considerable inconvenience.

_ It appears to us evident that between the offence of defam-
ing and the offence of provoking to a breach of the peace
there is a distinction as broad as that which separates theft
and murder. Defamatory imputations of the worst kind may
bave no tendency to cause scts of violence. Words which
convey no discreditable- imputation whatever may have that
tendency in the highest degree. Even in cases where .defa-
mation has & tendency. to canse acts of violence, the heinous-
ness of the defamation, considered ias"defamation,ds by no.
means proportioned to its téndency to cause such acts; nay,
eirenmstances which are great aggravations of the offence,
considered as defamation, may be great mitigations of the
same offence, considered as a provocation to a breach of the
peace. -A scurrilous satire against a friendless woman, pub-
lished by a person who carefully conceals his name, would be
defamation in one of its most odious forms. Bat it would be
only by & legal fiction that the satirist could be said to pro-
voke a breach of the peace. On the other hand, an imputa-
tion on the courage of an officer contained in a private letter,
meant to be seen only by that ‘officer and two or three other
persons, might, considered . as’ defamation, be avery venial
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oftynvo,  Bub sueh an loputstion would have no ohyiou
tendeney to cutso a serious breuch of the peace.

On theso grounds we have determined to propose that def
amation shall be made an offence, without any reference t
its tendency to camse acts of illegal violence.

We considered whother it would be advisablo to muke :
distinetion between the different modes in which defamator;
imputations may'be conveyed ; and we came to the conclusior
that it' would not be advisable to make any such distinetion.

By the English law, defamation is a crime only when it i
committed by writing, printing, engraving, or some simila
process. Spoken words reflecting on private character, how
ever atrocious may be the imputations which those words con
vey, howover numerous may be the assembly before whicl
such words ave uttered, furnish ground only for a civil action
Herein the English law'is scarcely consistent with itself. Fo
if defamation e punished on account of its tendency to cans:
breach of the peace, spoken defamation ought to be punishe
evon more .severely ‘than written defamation, as having tha
tendency in a higher. degree.:: A person who reads in a pam
phlet ‘a:edlamnious reflection’ on himself, or on some one fo
whoim hé ig'interested, is lees likely to ta.ke a violent reveng:
than a person who hears the same calumnious rellection ut
tered.- Prblic men who have, by long habit, become callon
to slander and abuse in a printed forn, often show acute sen
sibility to imputations thrown on them to their faces. In
deed, dcf‘unatmy words, spoken in the presence of the per
son who is the object of them, necessarily have more of th
character of a personal affront, and are, therefore, more likel:
to’cause breach of the peace than any printed llbel

‘The distinction which:the English’ criminal law makes be
tweoen- written and. spoken defamation is gencrally defendec
on the ground that written ‘defamation is likely to bie mor
widely spread, and to be more permanent, than spoken defama
tion, These considerations do not appear to us to be entitlec
to much weight. In the first place, it is by no means nec
essarily the fact that written defamation is more extensivel:
cireulated than spoken defamation.  Written defamation ma;
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‘be contained in’a lotter intended for a single eye. Spoken
defamation may be heard by an assembly of many thonsands,
It'seems to us most unreasonable that it shiould be penal to
say, in a private letter, that a nisn is dissipated, and not pe-.
nal to stand up &t the town-hall, and there, before the whole
society of Oaleutta, falsely to accuse him of: pmsomntr his
father. '

In-the second place, it is not necessarily the fact that the
harnt caused by defamation is proportioned to the extent to
which the defamation is cireulated. Some slanders—and those
slanders of a most malignant kind—ean produce harm only
while confined to a very small eircle, and would be at once
refuted 'if they were published. A ma.hcrnant ‘whisper ad-
dyessed to a smgle heare:{, and meant to go ‘no fa1ther, nay
indicate greater' depravity, may- cause more intense ‘misery,
and may deserve more severe punishment than a satire which
hes run throngh twenty editions. A person, for example,
who in private conversation should infuse inté the mind of
a husband suspicions of the fidelity-of a virtnous wife, might
be a defamner of a far worse description than one who should
insert the lady’s name in a 1)11nted Iamnpoon.

- It must be allowed that, in genelal a printed story is like-
ly to live longer than a story which is only circnlated in con-
versation.  But, on the other hand, it is far easier for a ca-
lumniated person to clear his character, either by argument or
by legal proceedings, from a charge fixed in'a prlnted form,
than, from a shifting rumor, which nobody repeats exactly
a8 he ‘heard it. In genera] we helieve, a man would ratlier
see in a newspaper a story dlscredltable to hitn which he had
the means of refuting, than know that such a story, though
not published, was current in society.

On the whole, we are so far from being able to dlscovet
any reason for exempting any mode of defamation from all
pumshment that we have not even thought it right to pro-
vide 'different degrees of pumshment for dlfferent modes of
defamation, We do’not conceive that on this siibject any
general rule can, with' propriety, be'laid down. We Have,
therefore, thought it* bést to*leave to the courts the business
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of apportioning punishinont, with due rogard to the cireun.
stances.of overy cnse. -

‘We have thought it necessary, under the peculiar circum-
stances of this conntry, to lay down for the guidance of the
courts & rule which, if we were legislating for a population
among whom there wus a umfoun standard of morality mul
honor, might appear superfluots. India is inhabited by races
which differ widely from cach other in manners, tastes, and
religious opinions. Practices-which are regarded as innocent
by .one large portion of gociety excite the horror of another
large portien, A Hindoo would be ‘driven to despair if he
knew that he was belisved by persons of Lis own race to havo
done something which a Christian or a Mussulman would con-
sider as indifferent or as laudable. Where such diversities
of opinion exist, that part of the law whick is intended to
prevent pain arising from opinion ought to be sufficiently
flexible to suit those diversitics. We have, therefore, direct-
ed the judge not to decide the question whether an impnta.
tion be or be not defamatory, by reference to any particular
standard, however correct, of honor; of morality, or of tuste,
but to extend an 1mpa1tlal protection: to opinions which he
regards as erroneons, and to feelings with which he las no
sympathy,

.‘Lhere-are nine excepted cases (sce.Clauses from 470 to 478,
mcluswe) in which we propose’ to tolerate imputations prejll-
dicial to character,

The exception which stands first in order will probably be
thought by many persons objectionable. It is opposed to the
rules of the Iinglish criminal law. It goos, we fear, beyond
what even the boldest reformers of Euglish law hnvc pro-
posed. It is at varianeo with the provisions of the Irench
code, and with -the sentiments - of- the most distingnished
French jurists. It is-dt variance also with the provisions of
the code of Louisiana. ' It is, therefore, with some diffidence
that we venture to lay before the Governor-General in Coun-
cil tho results of a long and anxious consideration of this
question.

. The question is, whethcr thc txuth of an imputation preju-
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'_ dicial to character should,in all cages, exempt the author of .

" that imputation from punishment as a defamer. We con-

ceive that it ought to exempt him,-- .

- It will hardly be disputed, even by those who dissent from

- us on this point, that there is & marked distinction between
trne and false imputations, as respects both the’ degree of
malignity which they indicate, and the degree of -mischief
which they produce. The aceusing a man of what he has
not, done implies, in a vast majority of cases, greater depravity

- than the aceusing him of what he has done. The pain which
a false imputation gives to the person who is the object of it
is clear, uncompensated evil. There is no set-off whatever.
The pain which a true jmputation gives to- the. person who is
the object of it is'in. itself an ‘evil, and, therefore, ought not
to be wantonly inflicted.» But' there is often soms counter-
balancing good. A true imputation may produce a whole-
some effect ‘o the person who has, by his misconduct, ex-
posed himself to it. It may deter others from imitating hLis
example, It may set them on their gnard against Lis Lad
designs. -

Not only do true imputations generally produec some good
to counterbalance the evil caused by them, but in many cases
this -counterbalancing good appears to us greatly to prepon-
derate..: However skilfully penal laws may be framed, how-
ever vigorously theyrmay be.rvarried intoexecution, many
bad practices will always be ‘out. of reach of the tribunals.
The state of society would be deplorable if public opinion-did
not repress much that legislators are’ compelled to tolerate.
The wisest legislators have felt this, and have assigned it as
a reason for not visiting certain acts with legal punishment,
that those acts will be sufficiently punished by general dis-
approbation. It seemsinconsistont and unwise to rely on
the public opinion in certain cases as a valuable anxiliary to
the law, and at the same time to treat the expression of that
opinion in those very cases as a crime.

Tt is easy to put cages about which there could searcely be
any difference of opinion. ; A person who has been guilty: of
gross acts of swindling at the ‘Cape-comes to Calcutta; and
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proposes to et up n louse of ageney. A person who

been forced to fly fram Fngland on aceount of his infamow
vleca ropulrs to Ludin, opuns w sehoul, nud exerts Lhnsoll L

obtain pupils. A captain of a ship induces natives to ci
grate, by promising to convey them to a country where the)
vill have large ‘wages and little work. Te takes them to
foreign ‘colony, where they are treated like slaves, and return:
to Indla to hold out similar temptations to Othel.. A mar
introduces & common’ prostitute as his wife into the sovicty
of all the most 1espeetable ladies of -the- pxemdency A per
son in a high station is in the habit of encouraging ruinou;
play among young servants of the Company. In all thes
cages, and in nany others which miglit be named, we conceivi
that a writer who publishes the truth renders a great servies
to the publie, and eannot, without a violation of every sounc
prineiple, be treated as a criminal.

There are, undoubtedly, many cases in whicl the spreading
of true reports, prejudicial to the character of an individual
would hurt.the feelings of that individnal, without producin,
compensatmo- advantage in any other quarter. 'The proclain:
ing to‘the world:that a man keeps a mistress, that he is fo
much - addieted- to ‘wine, that he is penurious in his house
keeping, that he is slovenly in his person; the raking up o
ridiculons and degrading storics about the youthful inrlisr:r(
tions of a man who has-long lived irreproachably as a husbhan
and a father, and who Las attained some post which reiuirc
gravity and evon sanctity of character, ean scldom or neve
pmduce any g eood to the public sufhclent to compensate fc
the pain given to the person attacked, and to these who ar
connected with him, Yet we greatly doubt whether, wher
the imputations are true, it be advisable- to inflict on the pro]
agators of such ‘miiserable scandal any legal punishment, i
addition ‘to that 'general aversion and contempt with whic
their ca1]1ng .and ‘their persons are everywhore regardec
Even in such cases, the question whether the nnputatlon k
true or false is mot an ummpmtant question. Those wh
would not allow truth to be in such cases o ]11st1ﬁcat1on woul
admit that it onght generally to be a mitigating circnmstanc
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Indeed, we find it impossible: to dmagine’ any case in which
we. shonld punish a man who told no.more than ‘the truth
respecting another, as severely as if what he told had been a
lie invented to blast the reputation of that other.

- These two propositions, then, we consider as established :
first, that in some cases’ of -prosecution for defamation, the
truth of the imputations alleged to be defamatory ought to
be a justifieation ; secondly, that in the vast majority of such
cises, if not in all, truth, if it be not & justification, ought to
be a mitigation.

- From these two propositions a third propomtlon necessari-
ly follows: . that in all cases of prosecution for defamation, if
the defendant avers that the: imputations:complained of as
defamiatory are true) the court: cught to go into’ the quesI;wn
of the truth of those imputations.:

This onght to be done, not ouly in ]ustlce to t]ze publlc and
to the defendant, but-in justice to the inmocent complainant.
It must not be forgotten that one of the most important ends
which a person proposes to himse¢lf in'prosecuting a slander-
er is the refuting of tho slander. .Ilo generally considers the
puniShment of the offender as a secondary objeet; and, when
there is no cirenmstance of peculiar aggravation in the case,
is often willing to stay proccedings after obtaining a retracta-
tion and-apology. : To clear his fame is his:first object. - It is,
we conceive, an object for. the. attaining of which he is entit]ed
to the assistance of the law.-. But it is an-object which eannot
be attained nnless the courts go into the question of trnth.

The effect of a rule excluding evidence of the truth is to
put on a par descriptions of persons between whom it is de-
sirable to make the widest distinction. - The public-spirited
man who warns the mercantile community against a notorious
cheat, or- adyises families not to admit into their intimacy a
practised seducer of innocence, is placed on the same footing
with the slanderer who invents the most infamous falsehoods
against persons of the purest character. On ‘the other hand,
a man who has, without the slightest reason, been held up to
the world as a seducer or.a'swindler; is placed in: exactly the
same situation with one who well deserves those disgraceful
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names.:i So-defectivo is the investigation that it leaves a sus
pieionrlying on the'most innocent, and no more than a sus
picion lying on the most guilty. '

‘We therefore thinl that in all eases of prosceution for dul
amation, the courts ought to allow the gnestion of truth te
be. gone into. DBut if in all cases the courts allow the ques
tion of truth to be gone into, we are satisfied that no respeet
able person will venture to institute a prosecution for defa
mation in a case'in which he knows that-the truth of the de
famatory matter is likely to be proved. e will feel that, b;
prosceuting, ho should injure his own character far more decp
ly than any libeller can do. However disagrceable it may b
to his feelings that a disereditable story concerning him shoul¢
be repeated in society, and should furnish paragraphs for the
newspapers, it must be mueh more diragrecablo that such
story should be proved in open court by legal evidence. DBj
prosecuting, he turns what was at most a'strong suspicion int«
an absolnte certainty. While he forbears to prosecate, man
people will probably disbelieve the scandalous report; man:
‘will-doubt:about:its ‘trath. .The:mere: eircumstance that In
abstains from prosecuting is no: plodf of guilt. It is notori
ous-that:slanders are often passed by with silent contempt by
those who are the objects of them. Indeed, in a countlﬂ‘
wliere the Press is free, n man wliose station exposes him te
remark would have nothing to do bnt to prosecute, if hi
should institute legal proceedmas every tlme that he migh
be calumniated.

It seems to us, therefore, certain that a man on whose chiar
acter 1mput'l.t10ns have been thrown, which can be proved t
betrue, will, if he possess ordinary prudence and ordinar
sensibility, abstain: from having recourse to a court of law
which will fully investigate the' truth of those imputations
By having reconrse: toa court. of Jaw, he would show that
belonged to's class of persons who ave the last that a legie
lator would wish:to favor; to that class of persons in whaon
tho sense of shame is weal\, and the malicions passions strong
and who are content to ineur dlshonor for the chance of ob
taining revenge.
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i Being, therefore; of opinion thaty in all'cases of prosecution
foredefamation, evidence of the: truth of ‘the imputations al-
legéd to be defamatory ‘ought’ to bereceived, and being of
opinion that practically there is no difference between receiv-
ing evidence of truth and allowing truth to be a justification,
we have thought it :advisable to provide, expressly, that truth
shall always be a justification: By framing the law thus; we
have not in the smallest degree diminished the real security
of private character, or the real risk of detraction. We have
merely made the ]anguage of the code correspond w1th 1ts
virtusl operation:

- As we are satisfied that no- pmcncal wischief w:ll be “pro-
duced- by theirule:which: we have*proposed,we think: that its
pe1 fect: smnphclty and’ certamty are strong ‘reasons for adopt—
;mg it, o et el ety 21 0 e A

If it be not adopted; it will'be necessary to take one of two
courses ; ‘either to providethat truth shall in no case be a
3ust1ﬁcat10n, or to’ p10v1de that truth shall be a ]nsblhcatmn
in somie cases and not in others. To the formner course we
feel, for reasons which we have alr eady sassigned, insurmount-
able objections. The effect of such a state of the law would
be that eminent public services wounld. often be treated as
crimies.: If the atter course be taken, we aré convineed that
it-would be found: ‘tmpossible to draw- any line approaching to.
aceuracy.: We ‘are convinced: that it ‘would: be DeCcessary- to
leave to the: judges-an’ almost»boundless dlsci-etson, & -discre-
tion which no two judges would exercise'in the sanie manner.
* It -has been auggested to us, from quarters entitled to great
respect, that it would be a preferable course to admit in ever ¥
case the truth of matter alleged to be defamatory to be given
in evidence, for the purpose of proving that the aceused per-
son had not acted maliciously ; but not to allow the proof of
the truth to be a justification if it should appear that reputa-
tiot’ had been maliciously assailed.

Ifa ]JlOVlBlOIl of this kind were ad0pted it 'would, for the
reasons which we have already gwen be in practlce nn gal:mjr
For no respectalile: person: wonld pmsecute the authior-of ‘aii
imputation which could:be proved to- be’true!™- " And-we take
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it for,granted that the law of procedure will not be framed
in so:eiuel and unreasonable a manner as'to permit a prosecu-
tion: for defamation to be instituted in opposition to the wish-
. es;of the person defamed. Such a power of prosccution wonld
scarcely ever.be used by a friend of the person defamed; it
would never be nsed by a judicious friend; and it would be a
most formidable weapon in the hands of a malignant encmy.
But if the provision ‘which we are considering were not
certain to be.in practice nugatory; we should think it a highly
objectionable provision.  :When an act-is of such & description
that it would be better that it should not be done, it is gnite
proper to look at the motives-and intentions of the doer, for
the purpose of deciding whether he shall be punished or not.
But when an act which is really useful to socioty, an act of a
sort which it is desirable to encourage, has been done, it is ab-
surd to inquire into the motives of the doer, for the purpose
of punishing him if it.shall appoar that his motives were bad.
. If A Xills Z, it'is proper to inguire whether the killing 'was
mglicions ; for, killing is. prima facie a-bad. act. But it A
saves - Z's -life;-no. tribunal ingquires:whether A did so from
good:feeling, or. from malice to some. person who was bound
to pay Z an anouity ; for it is better that human life should
be saved from malice than not at all. - If A sets on firc a
quantity of cotton belonging to Z, it is proper to inquirc
whother A scted maliciously ; for the destruction of valuable
property by five is préma facie a bad act. But if Z's cottor
is burning, and A puts it out,no tribunal inquires whethes
A did so from good feeling or from malice to some othes
dealer in cotton, who, if Z's stock had been destroyed, wounl
have been a great gainer; for the saving of valuable propert)
from, destruction ig an act which it ig desirable to encourage
‘and it-is better that such: property should be saved from bac
motive_s'-than,jthai_:-.i,t.';ahould be suffered to perish. Since
then, no act onght to be made punishable on aceount of mali
cious intention, unless it be in itself an' act of a kind whic]
it is desirable to prevent, it follows that malice is not a tes
which-can with proptiety be used for the purpose of deter
mining what true impntations on character ought to be pur
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ished; and what true imputations on character ought not to
¢ punished ; for the throwing: of true imputations on char-
acter is not prime fucie & pernicious:act;: It may, indeed, be
#:very pernicious sct; but we are not. prepared to say that
in'the majority of instances it is s0. 'We dre. sure that it is
often a gr eat public service; and we are.gire that it may be
very pernicious when it is not doue from inalice,'and that it
may be a great public service when it is done from: malice,
It is perfectly conceivable that a person might, from no ma-
licions feeling, but from an honest though austere and in-
judicious zeal for what he might consider as the interests of
religion and morslity, drag before the public frailties which
it would be far better to ledve in obscurity. "It is.also per
fectly conceivable that.a personwho-has béen- concerned in
some odious league of villiny and has quairelled with Lis
accomplices, may, from vindictive feclings, publish the histo-
ry of their proceedings, and may, by doing so, render a great
service to society. Suppose that a knot of sharpers lives by
seducing young men to the gaming-table and pillaging them
to their last rupee.. "Supposo that one of theso knaves, think-
ing himself ill-used in the division of the plunder, should re-
venge himself by printing an account of the transactionsin
which he has been concerned. He is progeécuted by the rest
of the gang for defamation. " He proves that every word in-
‘his account is true: . But.it1s admitied that his only motives
for’ publishing it were -rancorous hatred. and disappointed
rapacity. It would surely be miost unreasonable in the conrt
to say: “Yon have told the public a truth which it gr catly
concerned the publie to know; yon have been the.saving of
many promising youths; you havc been the means of ridding
society of a dreadful pest; you lhave done, in short, what it
was most desirable that you should do; but as you have dene
this, not from publie spirit, but from dlsllke of your old as-
sociates, we proncunce you guilty of an oﬁence, and condemn
you to fire and imprisonment.” S
‘It is evident that soclety cannof spare any. portion of the
services which it receives. - Far: from sorutiniziug the motives
which lead people to rerider guch. gervices,and punishing such
Iv.—21 :
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services. when' they proceed from bad motives, all societies
are in 'the habit of offering motives addressed to the selfish
pasgions of bad men for the purpose of inducing those men
to do what is beneficial to the mass. ‘We offer pardons and
pecaniary rewards to the worst memberg of the community
for the purpose of inducing them to betray their accomplices
in guilt. That the quarrels of rogues are the security of
honest men, is. an- important truth which has passed into a
proverb; and of that security we ghould, to a certain extent,
deprive honest men if we were to make it an offence in one
rogue to speak the truth about another rogue under the in-
fluence of passions exeited in the course of a guarrel.

We have hitherto argued this point on the supposition
that by malice i3 meant real malieo, and not & fictitious, a
constructive malice. We have the strongest objections to in-
troducing into the code such a kind of malice-—a malice of
which a person may be acquitted when it is clear that he has
acted from the most deadly personal rancor, snd found guilty
when those who find him guilty. are satisfied that he has act.
ed only from the: best feelings—a malice which may be only
' the technical' name for Benevolence:

"On these grounds, we recommend to the Governor-General
in Council that the first exception, ns we Lave drawn it, be
suffered to stand part of the code.

The remaining exceptions will not reguire so long a de
fence : by Clause 471 we allow the public conduct of public
functionariés to be discussed, provided that such discussion
be eonducted in good faith. That the advaitages arising
from such discussion far more than compensate for the pain
which' it occaslonaﬂy gwes, will’ hardly be ‘disputed by any
Enghsh dtatesmany. w2 oo WA

. ‘But:there are: plibho men WhO 4re not publie functionarics
Persons who hold ‘no“office may- yet in this country, take ¢
very active part in urging or opposmg the adoption’of meas
ures in which the community iz deeply interested. It ap
pears clear to us that every person ought to be allowed -tc
comment, in good faith, on the p:oeeedmgs of “these volun
teer servants of the pubhc, with the same fréedom 'witl
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which we allow him to ‘comment-on:the proceedings of the
official servants of the public " 'We. 'ha.ve provided‘for this
by Clause 472,

By Clanse 473 wo have ailowed all peraons freely to dis-
cuss in good faith the proceedings of courts of law, and the
characters of parties, agerts, and witnesses as connected with
those proceedings. It is almost universally acknowledged
that the courts of law ought to be thrown open to the public.
But the advantage of throwing them open to the publie will
be small, indeed, if the few who are able to press their way
into the court are forbidden to repori what has passed there
to the vast numbers who were absent, or if those who are al-
lowed to know what has passed are not allowed to comment
on what has passed. . ‘The only reason .that the whole com-
munity is not admitted to-hear every:trial that takes: place is
that it is physically impossible that they should find: room
and, by Clause 473, we do our best to counteract thc effect of
this physical 1mp0531b1hty

Whether public writers ought to be allowed to pubhsh
comments on trials while those trials are still pending, is
a question which, in the present state of India, it is hardly
worth while to discuss. We have not thought it necessary
to insert any provision on that subject in the chapter'of of-
fences against pubhc justice ; and such a provision, even if it
were necessary, would: evidently not belong to the head -of
defamation, for the harm done by such comments, as respects
public justice, is exactly the same when the comments are
landatory as when they are abusive.

By Clause 474 we allow cvery person to cntlclse, in good
faith, published books, works of-art which are publicly ex-
hibited, and other sn;mlal' performances.

By Cla.use 475 we allow a person under whose authority oth-
ers have been placed, either by their own consent or by the law,
to censure, in good faith, those who are so placed under his au-
thority, as far as regards matter to which that authority relates.

By Clause 476 we-allow a person to prefer an sccnsation
against another, in good faith, to- any persOn who has lawrul
authority to restrain or- pumsh the accused.
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By. Clause 477 we have excepted from the definition’ of

defamation private communications which a person makes,
in good faith, for the protection of his own interests ; and by
Clause 478 we have excepted private communications which
a person makes in-good faith for the benefit of others.
Tt will be observed that in the eight last exceptions we do
not require that an imputation should be true. We require
only that it should be made in good faith; for to require in
these cases that the imputation should be true, would be to
render these exceptions mere nullities. Whether a public
functionary is or is not fit for his situation; whether a per-
son who has Dbéstirred himself to get up a petition in faver
of a publie measure onght to be considered as an enlightened
and public-spirited eitizen, or as a foolish meddler; whether
_ a person who has been tricd for an offence was or was not
guilty ; which of two witncsscs who contradicled cach uther
on a trial ought to be believed; whether a portrait is like;
whether a song has been well sung ; whether a book is well
written ;—these are questions about which lionest and dis
cerning men ‘may hold opinions diametrically opposite ; anc
to reqire a man to prove to the satisfaction of a cowt of law
that the opinion which he ha$ expressed on such a guestior
is a right opinion is to prohibit all discussion on such ques
tions. The samo may be said of those private commnniea
tions which we propose to allow. It is plainly desitable that
a merchant should disclose to his partners his unfavorable
opinion of the honesty of a person with whom the firm has
dealings. It is desirable that a father should cantion his sor
against marrying a woman of bad character. But if the mer
chant is permitted to ey to his partners, if the father is per
mitted to say to his son,only what can be legally proved befor
& eourt, it is evident that the permission is worth nothing.

Whether.an imputation be or be not made in good faith
is a question for the courts of law. The burden of the proo:
will lie-sometimes on the 1iei'son who has made the imputa
tion, and sometimes on the person on whom the imputatior
has been thrown. No general rule ean be laid down. Ye
scarcely any case could arise respecting which a sensible ‘anc
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impartial judge would feel any donbt. If; for example, a
public functionary were to prosecute for defamation a writer
who ‘had deseribed Lim in general terms. as incapable, the
court would probably require the prosecutor to give some
proof of bad faith, If tho prosecutor had no such proof to
offer, the defendant would be acquitted. If the prosecutor
. were to prove that the-defendant had applied to him. for
money, had promised to write in his praise if the money were
advanced, and had - threatened to abuse him if the money
were withheld, the court would, probably, be of opinion that
the defendant had not written in good fa;th and would con-
vict him,

On the other hand, 1f the lmpumtlon were an 1mputatlon
of some particular fact, or:an imputation which, though gen-
eral in form, }'et‘implied ‘the truth of some pm-ticn]af fact
which, if true, might be prbved the court would probably
hold that the bmden of proving good frith lay on the defend-
ant. Thus,if a pelson were to publish that a Collector was
in the habit of recejving bribes from the zemindars of his dis-
trict, and were unable to speeify a single case, or.to givo any
authority for his assertiom, the courts would probably be of
opinion that the imputation had not been made in good faith.

Again: if a critic deseribed a writer as a plagiarist, the
courts would not consider this as defamation without very
strong proof of bad faith. ."But if it were proved that the
critic had, like Lauder, interpolated .passages in.'old books in
order to bear out the charge of plagiarism, the court would
doubtless be of opinion that he had not eriticised in good
faith, and would convict him of defamation,

It will be necessary to provide in the code of procedure
rules for pleading in cases of defamation, which may give to
an innoeent man who lLas been cslumniated the means of
clearing his character. It will be proper to provide that a
defendant who is accused of defamation, and who rests his
defence on the truth of the impntation alleged to be defama-
tory, shall be held strictly to the proof of the substance of the
imputation-if ths imputation be partmu]ar, and shall be com-
pelled to descend to particnlars in his plea if the impuiation
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be general. It will not be expected that we shonld here go
into.any details respecting the law of criminal pleading. It
is sufficient here. to say, that the importance of framing that
part of the law in such a manner as to give full protection to
persong whose charactor has been unjustly aspersed hus not
escaped our attention,

We may here observe that an imputation which is not de-
famatory may, under certain circumstances, be punishable on
other groinds. Such an imputation may be intended to ex-
cite disaffection. If so, though not punishable as defamation,
it will be punishable as sedition. An attack made, in good
faith, on the public administration of the Governor of a pres-
idency, will in 1o case bo & defumation. But if the author of
it desigued to inflame the people against the govermment, he
will be liable to punishment under Clanse 113.

Again : an hinputation which is not defamatory may be in-
tended to excite a mob to violence against an individual. If
80, the author of the imputation is punishable under Clause 94.

Again: an imputation which is not defamatory may bé ut-
tered in the hearing of the person who is the ob]cct of it, for
the purpose of wantonly and maliciously annoying that per-
son. If so,it is punishable under Clauso 485. There are
many cases in which it is fit that unpleasant truth should Le
told respecting an individual. But there is no case in which
it ia desirnblo that sueh truth shenld ba told in sneh aoway
that the telling of it is & gross personal outrage. A person
who has detected, or thinks that he has detected, a dishonest
masrepresentatmn in a book, has a right to expose it publicly;
but he eannot be allowed to intrude into the presence of the
author of the book, and to tell him to his face that lie is a
liar. A person who knows the mistress of a female school to
be a woman of infamous character deserves well of socicty
if he states what he knows; but he eannot be allowed to fol-
low hLer through the streets calling hor by opprobrious names,
though he may be able to provo that all those names were
merited. A person who brings to notico the malversation of
a public functionary deserves applause. But a person who
hangs a public functionary in effigy at that functionary’s
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door, with an opprobrious label, does what cannot be permit-
ted even though every word on the label, and every imputa-
tion which the exhibition was meant to convey, may be per-
fectly true, '

We do not apprehend that the clouses relating to the print.
ers and publishers of defamatory matter requiré any explana-
tion or defence.



