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INTRODUCTORY REPORT

CPOX TIIE

INDIAN PENAL CODE.

70 THE RIGHT HONORABLE GEQRGE LORD AUCKLAND, C.6.C.B, GOYV.
ERNOR-GENERAL OF INDIA IN COUNCIL.

My Lorp,—The Penal Code which, according to the orders .
of government of the 15th of June, 1835, we had the honor
to lay before your Lordship in Couneil on the 2d of May last
has now been printed under our superintendence, and has, as
well as the Notes, been carefully revised and corrected by us
while in the press. )

The time whi¢h has been employed in framing this body
of law will not be thought long Ly any person who is ac-
quainted with the nature of the labor which such works re-
quire, and with the history of other works of the same kind.
We should, however, have been able to lay it before your
Lordship in Council many months earlier but for a succes-
sion of unfortunato cirewinstancos agninst which it was im.
possible to provide. During a great part of the year 1836,
the Commission was rendered almost entirely inefficient by
the ill-health of & majority of the members; and we were
altogether deprived of the valuable services of our colleague,
Mr. Cameron, at the very time when those serviccs were most
needed.

It is hardly necessary for us to entreat your Lordship in
Council to examine with candor the work which we now sub-
mit to you. To the ignorant and inexperienced, the task in
which we have been engaged may appear easy and simple.

Iv.—11



162 MACAULAY'S MISCELLANEQUS WORKS,

But the members of the Indian government are doubtless
well aware that it is among the most difficult tasks in which
the human mind can be employed ; that persons placed in cir-
cuinstances far more favorable than ours have attempted it
with very doubtful success; that the best codes extant, if ma-
lignantly eriticised, will be found to furnish matter for cen-
sure in every page; that the most copious and precise of hu-
man languages furnish but a very imperfect machinery to the
legislator; that, in a work so_ extensive and complicated as
that on which we have been employed, there will inevitably
be, in spite of the most anxious care, some omissions and some
inconsistencies; and that we have done as much as could rea-
sonably be expeeted from us if we have furnished the gov-
ernment with that which may, by suggestions from experi-
enced and judicious persons, be improved into a good code.

Your Lordship in Counéil will be prepared to find in this
performance those defects which must necessarily be found
in the first portion of a code. Such is the relation which ex-
ists between the different parts of the law that no part can
be brought to perfection while the other parts remain rude.
The penal code cannot be clear and explicit while the sub-
stantive civil law and the law of procedure are dark and con-
fused. - While the rights of individuals and the powers of pub-
lic functionaries are uncertain, it cannot always be certain
whether those rights havo been attacked or those powers ox-
ceeded. I

Your Lordship in Council will perceive that the system of
penal law which we propose is not a digest of any existing
system, and that no existing system has furnished us even
with & groundwork: We trust that your Lordship in Coun-
oil will not hence infer that we have neglected to inquire, as
we are commanded to do by Parliament, info the present
state of that part of the law, or that-in other parts of our la-
bors we are likoly to recommend unsparing innovation, and
the ‘entire sweeping-away of ancicnt usages. We are per-
fectly aware of the value of that sanction which long pre-
seription and national feeling give to institutions. We are
perfectly aware that law-givers' ought not to disregard even
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the unreasonable prejudices of those for whom they legislate.
So sensible are we of the importance of these considerations
that, though there are not the same objections to innovation
in penal legislation as to innovation affecting vested rights of
property, yet, if we had found India in possession of & system
of eriminal law which the people regarded with partiality, we
should have been inclined rather to ascertain it, to digest it
and moderately to correct it than to propose a system funda-
mentally different.
But it appears to us that none of the systems of penal law
established in British India has any claim to our attention,
~except what it may derive from its own intrinsic excellence.
All those systems are foreigh.. All were introduced by con-
querors differing in race, manners, language, and réligion from
the great mass of the people. - The criminal law of the Hin-
doos was long ago superseded, through the greater part of the
tertitories now subject to the Company, by that of the BMa-
hometans, and is certainly the last system of crimiual law
which an enlightened and humane government would be dis-
posed to revive. ~The Mahometan eriminal law has in its
turn been snporseded, to a great extent, by the British Regn-
lations. Indeed, in the territories subject to the Presidency
of Bombay, the criminal law of the Mahometans, as well as
that of the Hindoos, has been altogether discarded, except in
one particular class of cases; and even in such cases it is not
imperative on the: judge to. pay any attention to it. The
British Regulations, having been made by three different leg-
islatures, contain, as might be expected, very different pro-
visions. Thus, in Bengal, serious forgeries are punishable
with imprisonment for a term double of the term fixed for
perjury;* in the Bombay Presidency, on the contrary, per-
jury is punishable with imprisonment for a term donble of
the term fixed for the most aggravated forgerios;+ in the
Madras Presidency, the two offences are exactly on the same
footing.+ In the Bombay Presidency, the escape of a conviet

* Bengal Regulation XVII. of 1817, section ix.
+ Bombay Regulation XTIV, of 1827, sections xvi, and. xvii.
1 Madras Regulation VL of 1811, section iii.
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is punished with imprisonment for a term double of the term
assigned to that offence in the two other PI'ESIdBDCIBB ;¥ while
a coiner is pinished with little more than half the imprison-
ment assigned to his offence in the other two pleSIdenCIGS t
In Bengal, the purchasing of regimental necessarics from sol-
diers is not punishable except at Caleutta, and is there pun-
ishable with a fine of only fifty rupees.t In the Madras
Presidency, it is punishable with a fine of forty rnpees.§ In
the Bombay ‘Presidency, it is punishable with: imprisonment
for four years| In Bengal the vending of stamps without
a license is punishable'with a moderate fine ; and the pur(.hd.s-
ing of stamps from a person not licensed to sell them is not
pumshed at all§ In the Madras Presidency, the vendor is
punished with a short imprisonment; but there also the pur-
chaser is not punished at all.**. In the Bombay Presidency,
both the vendor and the purchaser are liable to imprisonment
for five years, and to flogging. ++ .

Thus widely do the systems of penal law now established
in British India differ from each other; nor can we recom-
mend any ohe of the three systems a8 furnishing even the
radiments of a good code. .. The' penal law of Bengal and of
the Madras Presidency is, in fact, Mahometan law, which has
gradually been 'distorted to such an extent as to deprive it of
all title to the religious veneration of Mahometans, yet which
retains enough of its original peculiavities to perplex and en-
eumber the administration of justice. In substance it now
differs at least as widely from the Mahometan penal law as

* Bombay Rc"ulntlon XIV. of 1827, section xxiv., and Regulation V.
of 1881, seetion i.  Dengal Rogulation X, of 1818 section v. clanse 1.
Madras Regulation VL of 1822, sectlon v. clause 2,

+ Bombay Regulation XIV. of 1827 gection xviij, Bengal Regula-
tion XVII, of 1817, section ix. Madras Regulatlon II. of 1822, section v,

1 Calcutta Rule, Ordinance and Regula.tmn, pa.ssed 21st August, regis-
tered 13th Nov.,1821. - .

§ Madras Refrulatlon XIV. of 1832 sectlon ii, c]uuse 1.

} Bombay Regulation XXII. of 1827, section zix.

T Bengal Regulation X, of 1829, sccticn ix. clnuse 2,

** Madras Regualation XIII. of 1816, section x. ¢lause 10.

1t Bombay Regulation XVIIL of 1827, section ix. clause 1.
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the penal law of England differs from the penal law of France.
Yet technical terms and nice distinctions borrowed from the
Mahometan law are still retained. Nothing is inore usual
than for the courts to ask the law officers what punishment
the Mahometan law prescribes in a hypothetical case, and
then to inflict that punishment on a person who is not within
that hypothetical case, and who by the Mahometan law would
be liable either to a different punishment or to no punish-
ment. We by no means presume to condemn the policy
which led the British government to retain, and gradually
to modify, the system of eriminal jurisprudence which it
found established in thess provinces. But it is evident that
a body of law thus formed must, considered merety as a body
of law, be defective and inconvenient, - © = .

The penal law of the Bombay Presidency is all contained
in the Regulations; and is almost all to be found in one ex-
tensive Regulation.®* Tho government of that presidency
appears to have been fully sensible of the great advantage
which must arise from placing the whole law in a written
form before those who are to administer and those who are
to obey it; and, whatever may be the imperfections of the
execution, high praise is due to the design. The course which
we recommend to the government, and which some persons
may perhaps consider as too daring, has already been tried at
Bombay, and has- not produced any of -those effects which
timid minds are disposed to anticipate even from the most
reasonable and useful innovations. Thronghout a large teri-
tory, inhabited, to a groat extent, by a newly conquered popu-
lation, all the ancient systems of penal law were at onco su-
perseded by a code, and this without the smallest sign of dis-
content among the people. -+ ;

It would have given us great pleasurs to hava found that
code such as we could with propriety have taken as the
groundwork of a code for all India. Bunt we regret to say
that the penal law of the Bombay Presidency has over the
penal law of the other presidencies no superiority, except

* Bombay Regulation XIV, of 1827,
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that of being digosted. In fruming it, the principles accord-
ing to which crimes ought to be classified and punishments
apportioned have been less regarded than in the legislation
of Bengal and Madras. -The secret destroying of any prop-
erty, though it may not be worth-a single rupec, is punisha-
ble with imprisonment for five years.* Unlawful confine-
ment, though it may last only for a quarter of an hour, is
punishable with imprisonment for five years.4 Every con-
spiracy to injure or impoverish any person is punishable with
imprisonment for ten yeais;} 8o that a man who engages in
a design as atrocious as the Gunpowder Plot, and one who is
party to a schicine for putting off an unsound horse on a pur-
chaser, are classed together, and ave liable to exactly the same
punishment. Under this law,if two men concert a petty
theft, and afterwards repent of their purpose and abandon it,
each of them is liable to twenty times the punishment of the .
actual theft.§ All assaults which cause a severe shock to the
mental feelings of the sufferer are classed with the atrocions
crime of rape, and are liable to the punishment of rape; that
ig, if the courts shall think fit, to imprisonment for fourteen
years.] The breaking of the window of a house, the dashing
to pieces a china cup within a house, the riding over a field
of grain'in hunting, are classed with the crime of arson, and
are punishable, incredible as it may appear, with death. The
following is the law on the subject, “ Any person who shall
wilfully and wrongfully set five to or otherwisc damagoe ov
destroy any part of a dwelling-honse or building appertain-
ing thereto, or property contained in a dwelling-liouse, or
building or enclosure appertaining thereto, or crops standing
or réaped in the field, shall be liable to any of the punish-
ments specified in seetion iii- of this Regulation.” %  The
section to whick reference is made contains a list of the pun-

* Regulation XIV. of 1827; section X1ii. clause 2.

+ Regulation XIV. of 1827, scction xxxiil, clause 1.
1 Regulation XVIL of 1828,

§ Regulation XIV. of 1837, scetion xxxix.

} Regulation XIV. of 1827, section xxix. clause 1.
T Regulation XIV. of 1837, section xlii. clause 1.
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jshments authorized by tlie Bombay code, and’ at the Lead of
that list stands “ Death.” ' '

" But these errors, the effects probably of inadvertence, ave
not, in our opinion, the most serious faults of the penal code
of Bombay. That code contains enactmients which it is im-
possible to exeuse on the ground of inadvertence—enactments
.the language of which shows that when they were framed
their whole effect was fully understood, and which dppear fo
ug to be directly opposed to the first principles of penal law.
One of the first principles of penal law is this, that a person
who merely conceals a crime after it has been cowmmitted
ought not to be punished as if he had himself committed it.
By the Bombay code, the. concealment after the fact of mur-
der.is punishable as murder;:the concealment after the fact
of gang-robbery. i§ punishable as gang-robbery ;* and this,
though the concealment aftér the fact of the most cruel mu-
tilations, and -of the most atrocious robberies committed by
not more than four persons, is not punished at all.

If there be any distinction which more than any other it
behooves tha legislator to bear eonstantly in mind, it is the
distinction between harm voluntarily caused and harm invol-
untarily caused. Negligence, indeed, often camses mischief,
and often deserves punishment. But to punish a man whose
negligence has produced some evil which he never contem-
platéd as if he had produced the same evil knowingly .and
with deliberate. malice is s course ‘which, as far as we are
aware, no jurist has ever recommended in theory, and which
we are confident that no society would tolerate in practice.
It is, however, provided by the Bombay code that the “unin-
tentional commission of any act punishable by that code shall
be punished according to the court’s judgment of the culpa-
ble digregard of injury to others evinced by the person com-
‘mitting the said act; but the punishment for such uninten-
tional commission ehall not exceed that prescribed for the of-
fence committed.” :

* Regulation XTIV, of 1827, section i. clause 1.
't Regulation XTV. of 1627, section 1, clause 8.
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We Lave said enough to show that it is owing not at all

to the law, but solely to-the discretion and humanity of the
judges, that great cruelty and injustice is not daily perpetrated
in the Criminal Courts of the Bombay Presidency.
- Many important classes of offerces are altogether unnoticed
by the Bombay code; and this omission appears to us to be
very ill-supplied by one sweeping: elause, which arins the
courts with almost unlimited power to punish as they think
fit. offences against morality, or against the peace and good
order of society, if those 'offences are penal by the religious
law of the offender.* "This-clause does not apply to people
who profess a religion with which a system of penal jurispru-
dence is not inseparably eonnected. And from this state of
the law some singular consequences follow. TFor example,
a Mahometan is punishable for adultery: a Christian is at
liberty to commit adaltery with impunity.

. Such is the state of tho penal law in the Mofussil. In the
mean time the population which lives within the local jurisdic-
tion of the courts established by the Royal Charters is subjcet
to the English:Criminal Law, that'is to say, to a very artificial
and. complicated ‘system—to & foreign.system—to a system
which ‘was framed without ‘the smallest reference to India—
to a.system. which, even in the country for which it was
framed, is generally considered as requiring extensive reform
—to a system, finally, which has just been prenounced by a
Cowmmission composed of able and learned English lawyers to
be so ‘defective that it can be reformed only by bemg entirely
taken to pieces and reconstructed.t

Under these ciremmnstances we have not thought it desir-
able to take as the groundwork of tlie code any of the sys-
tems of law now in foree in:any part of India. 'We bave, in-
deed, to  the best of our: ability, compared the code with all
those systems, and we have taken suggestions from all; but
we have not adopted a’single provision merely because it

* Regulation XIV, of 1827, scetion i, clause 1,
t Letter to Lord John Russell from the Commissioners appointed to
inquire into the state of the Criminal Law, dated 19th January, 1837
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formed a part of any of those systems.. We have also com-
pared our work with the most celebrated systems of Western
jurisprudence, as far as the very scanty means of informa-
tion which were accessible to us in this’ country enabled us to
do so. We: have derived much valuable assistance from the
French code,and from the decisions of the French courts of
justice on questions tonching the construction of that code.
We have derived assistance still more valuable from the code
of Louisiana, prepared by the late Mr. Livingston., We are
the more desirous to acknowledge our obligations to that
eminent jurist, because we have found ourselves under the
necessity of combating his oplmons on gome 1mportant ques-
tions.

‘The reasons for those plovwxons wlnch appear to us to re-
quire explanatmn or defeuce will be found appcnded to_the
Code in the form of notes. Should your Lordship in Couneil
wish for fuller inférmation as to the considerations by which
. we have been guided in framing any part of the law, we shall
be ready. to afford it. -

.One pecnliarity in the manner in.which this codo is framed
will immediately strike your Lordship in Council—we mean
the copious nse of illustrations. These illustrations will, we
trust, greatly facilitate the understanding of the law, and will
at the 'same time often serve as a defence of the law. In our
definitions we have repeatedly found ourselves under the ne.
cesmty of sacrificing neatness and perspicnity to precision, and
of using hareh expressions because we could find no other ex-
pressions which would convey our whole meaning, and no
more than our whole meaning. Such definitions standing by
themselves might repel and perplex the reader, and would
-perhaps be fully comprehended only by a few students after
long appllcatlon Yet such definitions are found, and must
be found, in every system of law which aims at accuracy. A
legislator may, if he thinks fit, avoid auch definitions, and by
avoiding them he will give a smoother and more attractive
appearance to his workmanship ; but in that ease he flinches
from a duty which he onght to:perform; and which somebody
must perform, If this necessary but.most disagreeable work
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be not performed by the law-giver once for all, it must be con-
stantly performeéd in s rude and imperfect manner by every
judge.in the: empire, and will probably be performed by no
two judges in-the same way. - We have therefore thought it
right not to shrink from the task of framing these unpleasing
but indispensable parts of a' code. And we hope that when
cach of these definitions is followed by a collection of cases
falling under it, and of cases which, though at first sight they
appear to fall undor it, do not really fall under it, the defini-
tion and the reasons which led to the adoption of it will be
readily understood. The illustrations will lead-the mind of
the student through the same stops by which the minds of
those who framecd thie law procecded, and tnay somctimes
show.him that a phrase which may have struck him as un-
couth, or a distinetion which he may havo thought idle, was
doliberately adopted for the purpose of including or exclud-
ing a large class of important cases. In the study of geome-
try it is constantly found that a theorem which, read by itself,
* conveyed no distinet meaning to the mind, becomes perfeetly
clear.as soon as the reader casts his eye ovér the statement of
the individual case taken for the: purpose of demonstration.
Our illustrations, we trust, will in a similar manner facilitate
the study of the law.

There are two things which a legislator should always
have in view while he is framing laws; the one is, that they
ghould be, as far as Ppossible, precise: the other, that they
should be easily understood. To unite precision and sim-
plicity in definitions intended to include large classes of
things, and to exclude others very similar to many of those
~ which are included, will often be utterly impossible, Under
sueh circiimstances it .is not easy to:say what is the best
course., ~That a law, and ‘especially: . penal law, should be
drawn in words -which' convey ‘no- meaning to the people
who are to obey it,is:an;evil: On the other hand, a loosely-
worded law is no law,and to whatever extent a legislature
uses vagne expressions, to' that oxtent it abdicates its func-
tions, and resigns the power of making law to the courts of
justice. ' '
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Oz the whole, we are inclined tothink that the best
conrse is-that which we have adopted. 'We have, in framing
our definitions, thought principally of making them precise,
and have not shrunk from rugged or intricate phraseology
when such phraseology appeared to. us to be necessary to
precision. If it appeared to us that oor language was likely
to perplex an ordinary reader, we added as many illustra-
tions as we thought necessary for the purpose of explaining
it. The definitions and enacting clauses contain the whole
law. The illustrations make nothing law which would not
be law without them. They only exhibit the law in full ac-
tion, and show what its effects will be on the events of com-
mon life.

Thus the code will be at once a statute-book and a col]ec-
tion of decided cases. The decided cases in the code will
differ from the decided cases in the English law-books in two
most important points. In the first.place, our illustrations
are never intended to supply any omission in the written law,
nor do they ever, in our opinidn, put & strain on the written
law. . They are merely instances of the practical application
of the written law to the affairs of mankind. Secondly, they
are cases decided not by the judges but by the legislature, by
those who make the law, and who must know more certainly
than any judge can know what the law is which they mean
to make.

The power of construing- the law in cases in which there is
any real reason to doubt what the law js'amounts to the pow-
ér of making the law. On this ground the Roman jurists
maintained that the office of interpreting the law in doubtful
matters necessarily belonged to the legislature. The contra-
ry opinion was censured by them with great force of reason,
though in language perhaps too bitter and sarcastic for the
gravity of a cede. “ Eorum vanam subtilitatem tam risimus
quam corrigendam esse censnimus. Si enim in preesenti
leges condere soli 1mperator1 concessum est, et leges mterple-
tari solo dignum imperio esse oportet. Qms legum nig-
mata solvers et omnibus aperire idoneus esse videbitur nist
is cui legislatorem esse concessim est¢ Explosis itaque his
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ridiculosis .ambiguitatibus tam conditor guam interpres le-
cuin solus imperator juste existimabitur.”*

The decisions on partienlar cases which we have annexed
to the provisions of the code resemble the imperial rescripts
in this, that they proceed from the same authority from
which the provisions themselves procced. They differ fromn
thé-imperial rescripts in this most important circumstance,
that they are not made ev post facte, that they cannot there-
fore Lo made to serve any particular turn, that the persons
condemned or absolved by them are purely imaginary per-
sons, and that, therefore, whatever may be thought of the
wisdom of any judgment which we have passed, there can be
no doubt of its impartiality.

The publication of this colleetion of cases decided by legis-
lative authority. will, we hope, greatly limit the power which
the ¢ourts of justice possess of putting their own sense on
the laws. Dut we are sensible that neither this collection
nor. any other can be sufliciently extensive to settle every
questwn whicls may be raised as to the comstruction of the
code.  Such quest:ons 'will certainly arise, and, unless proper
precautions be taken, the decisions on such questions will ac-
cumulate till they form & body of law of far greater bulk
than that which has been adopted by the legislature. Nor
is this the worst. While the judicial system of Dritish India
continucs to be what it now is, these decisions will render the
law not only bulky, but uncertain and contradictory. There
are at present eight chief courts subject to the legislative
power of your Lordship in Council, four established by Roy-
al Charter, and four which derive their aunthority from the
Company. ~ Every one of these tribunals is perfect]y inde-
pendent. of the -others. ' Every. one of them is at liberty to
put.its own: constmcmon on the law -and it is not to be ex-
pected: that they ‘will always adopt _the same . construction.
Under so incpuvenient a gystem there will inevitably be, in
the course of & few years,a large collection of decisions dia-
metrically opposed to each other, and all of equal anthority.

* Cod. Just. lib. §. tit. xiv. 12,
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" How the powers and mutual relations of these conrts may
be placed on a better footing, and whether it be possible or
desirable to have in India a single tribunal empowered to ex-
pound the code in the last resort, are questions which must
shortly engage the attention of the Law Commission. But
whether the present judicial organization be retained or not,
it is most desirable that measures should be taken to prevent
. the written law from being overlaid by an immense weight
; of comments and decisions. We conceive that it is proper
_ for us,at the time at which we lay before your Lordship in
. Council the first part of the Indian code, to offer snch sug-
- gestions as have occurred to us on this important subject.

We do not think it desirable’ that the Indian legiclature
should, like the Roman -emperors, decide doubtful points of
law which have actuslly been mooted in cases pending before
. the tribunals, In criminal cases, with which we are now
" more immediately eoncerned, we think that the accused party
¢ ought always to have the ndvantage of a doubt on a point of
Jaw, if that doubt be entertained after mature cons;delatlon
by the highest judieial anthonty, as well as of a doubt on a
matter of fact. In civil suits which are actually pending, we
 think it, on the whole, desirable to leave to the courts the
office of dec1d1ng doubtful questions of law which have act-
ually arisen in the course of litigation.  But every case in
which the construction put by ‘s judge on any part of the
| code s set aside by any of those tribunals from which- at
! present: there is no appeal in India, and every case in which
~ there is & difference of opinion in a court composed-of several
judges as to the construction of any part of the code, onght
' to be forthwith reported to the legislature. Every judge of
every rank whose duty it is to administer the law as contain-
ed in the code should be enjoined to report to his official su-
. periors every doubt which he may entertain as to any ques-
tion of construetion which may have arisen in his court. Of
F these doubts, all which are not obviously unreasonable ought
to be periodically reported by the. ‘highest judicial authorities
to the legislature. -All the. questions thus reported to- the
government might with advantege be referred for &xamiria-
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tion to the Law Commission, if that Commission should be a
permanent body. In some cases it will be found that the
* law is already sufficiently clear, and that any misconstruction
which may have taken place is to be attributed to weakness,
carolessness, wrongheadedness or corruption on the part of an
individual, and is not likely to oceur again. In such cases it
will be unnecessary to make any change in the code. Some-
times it will be found that a case’has arisen respecting which
the eodo is silent. In such a case it will be proper to supply
the omission:  Sometimes-it may be found that the code is
inconsistent with itself. If so, the inconsistency ought to be
removed. Sometimes it will be found that the words of the
law are not sufficiently precise. In such a case it will be
proper to substitute others. Sometimes it will be found that
the langunage of the law, though it is as precise as the subject
admits, is not so clear that a person of ordinary intclligence
can see its whole meaning. In these cases it will gencrally be
expedient to add illustrations, such as may. distinetly show in
what sense the legislature intends the law to' be understood,
and may render it-ifipossible that the game question, or any
similar question, should ever again' occasion difference of opin-
jon. - In this manner every successive edition of the code will
solve all the important questions as to the construction of the
code which have arisen since the appearance of the edition
immediately prcceding. Important questions, particnlarly
questions about which courts of the highest rank have pro-
nounced opposite decisions, ought to be settled without de-
lay ; and no point of law onght to continue to be a doubtful
point more than three or four yeats after it has been mooted
in a court of justice. ~An addition of a very few pages to the
code will stand in -the place of several volumes of reports,
and will be of far more value than:such reports, inasmuch as
the additions to the code. will proceed from the legislature,
and will bo of unquestionable authority ; whereas the reports
would only give the opinions of the judges, which other
judges might ventnre to sct aside.

It.appears to us also highly desirable that, if the code shall
be adopted, all those penal laws which the Indian legislature
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may from time to time find it necessary to pass should be
framed in such a manner as to fit into the code. Their lan-
guage ought to be that of the code. No word ouglit to be
used in any other sense than that in which it is used in the
code. The very part of the code in which the new law is to
be inserted ought to be indicated. If the new law rescinds or
modifies any provision of the code, that provision ought to be
indicated. In fact,the new law ought, from the day on which
it is passed, to be part of the code, and to affect all the other
provisions of the code, and to be affected by them as if it were
actually a clause of the original code. In the next edition of
the code, the new Jaw onght to appear in its proper place.

For reasons which have been-fully stated.to your Lordship
in Council in another communieation, we. have not inserted
in the code any clanse decliring to what places and to what
classes of persons it shall apply. .

Your Lovdship in Counecil will sec that we have not pro-
posed to except from the operation of this code any of the
ancient sovereign housey of India residing within the Com-
pany’s territories. “Whether any snch exception ought to be
made is a question which, without a more aceurate knowledge
than we possess of existing treaties, of the sense in which
those treaties have been understood, of the history of negotia-
tions, of the temper and.of the power of particular families,

*and of the feeling of the body of the people towards-those
families, we conld not ventute.to.decide.. ‘' We will only beg
permission most respectfully to observe that every such ex-
ception is an evil; that it is ar ovil that any man should be
above the Jaw; that it is a still greater evil that the public-
ghould be taught to regard as a high and enviable distinction
the privilege of being above the law; that the longer such
privileges are suffered to last, the more diffienlt it is to take
them away ; that there can scarcely ever bo a fairer opportu-
nity for taking them away than at the time when the govern-
ment promulgates a new code binding alike on persons of dif-
ferent races and religions; and that we greatly doubt whether
any consideration, except that of public faith solemnly pledged,
deserves to be weighed against the advantages of equal jnstice.
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+ The peenliar state of public feeling in this country may
render it-advisable to frame the law of procedure in such a
manner that families of high rank may be dispensed, as far
as possible, from the necessity of performing acts which are
Lére regarded, however unrcasonably, as humiliating. DBut
though it may be proper to make wide distinctions as respeets
form, there ought in our opinion to be, as respects substance,
no distinctions except those which the government is bound
by oxpress engagements to make. That a man of rank should
be examined with particular cerémonies or in a partienlar
place may, in the present state: of Indian society, be highly
expedient. But that a man of any rank should be allowed to
commit erimes with impunity must in every state of socicty
be most pernicious,

The provisions of the code will be applicable to offences
committed by soldiers, as well as to offences ecommitted by
_other members of the community. DBut for those purely
military offences which soldiers only can commit, we have
made no provision... It appears to us desirable that this part
of the law should be taken up separatcly;and wo have been
given to understand that your Lordship in Council has deter-
mined tliat it shall be so taken up. But we bave, as your
Lordship in Council will perceive, made provision for punish-
ing persons who, not being themselves subject to martial law,
abet soldiers in the breach of military discipline.

Your Lordship in Council will observe that in many parts
of the penal code we have referred to the code of procedure,
which as yet is not in existence; and hence it may possibly
be supposed to be our opinion that, till the code of procedure
is framed, the penal eods.cannot come into operation. Such,
however, is not our meaning. . We ‘conceive that almost the
whole of the: penial code, such as We now lay it before your
Lordship, might be . made law, at:least in the Mofussil, with-
out any considerable change:in the existing rules of proced-
ure. Shonld your-Lordship in Council agree with us in this
opinion, we shall be prepared to suggest those changes which
it would be necessary immediately to make.-

In conclusion, we beg respectfully to suggest that, if your
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Lordship in Couneil is disposed to adopt the code which we
have framed, it is most desirable that the native population
should, with as little delay as possible, be farnished with good
versions of it in their own languages. Such versions, in our
opinion, can be produced only by the combined labors of en-
lightened Earopeans and natives; and it is not: probable that
men competent to execute all the translations which will be
required would be found in any single province of India.
~ 'We are sensible that the diffienlty of procuring good trans-
" lations will be great; but we believe that the means at the
disposal of your Lordship in Council are sufficient to over-
come every difficulty ; and we are confident that your Lord-
ship in Couneil will not grudge anything:that may be neces-
sary for the purpose of enabling the people who are placed
under your care to know what that law is according to which
they are required to live. : '
We have the honor to be, my Lord,
Your Lordship’s most obedient humble servants,
S T, B. MaosvLay,
. ~ J. M. Macrzop,
G. W. AXDERsON,

. F. MiLLerT.
Indlan Law Commisslon,
- . October 14, 1837,

 NOTES.

NOTE (A).
ON THE CHAPTEE OF PUNISHMENTS,

Fest among the punishments provided for offences by this
code stands death. No argument that has been brought to
our notice:-has satisfied ug that it would be desirable wholly
to" dispense with this punishment. But we are convinced
that it ought to be very ‘sparingly inflicted, and we propose
to employ it only in cases where either murder or the highest
offence agninst the State has been committed.

IV.—12
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We are not apprehensive that we shall be thouglt by many
persons to have resorted too frequently {o capital punish.
ment; but we think it probable that many, even of those
who condeisn the English Btatute-book as sanguinary, may
think that our code errs on the other side. They may be
of ‘opinion that gang-robbery,the ecruel mutilation of the
person, and possibly rape, ought to be punished with death.
These are doubtless "offences which, if we looked only at
their enormity, at the evil which they produce; at the terror
which they spread throngh society, at the depravity which
they indicate, we might be fuclined to punish capitally. DBut
atrocious as tlicy ave, they cannot, as it appears to us, be
placed in the saine class with wurder.  To the greut majority
of mankind nothing is so dear as life, And we are of opin-
ion that to put robbers, ravishers, and mutilators on the same
footing with murderers, is an arrangement which diminishes
the security of life. o

There is in practice a close connection botween murder
and most of those offences which come nearest to murder in
enormity. ~Those offences are almost always committed
under such circumstances that the offender has it in Lis
power to add-murder to his guilt. They are often com-
mitted -under sncly circumstances that the offender has o
temptation to add murder to his guilt. Tle same opportuni-
ties, the same supetiority of force, which enabled a man to
rob, to mangle or to ravish, will enable him to go farther, and
to despateh his victim.. As he has almost always the power
to murder, he will often have a strong motive to murder, in-
asmuch ag by murder he may often hope to remove the only
witness of the crime which lie has already committed. If
the punishment of the crime which he has already committed
be exactly the same with the punishment of murder, he will
have no restraining motive. A:law which imprisons for rape
and robbery, and hangs for murder, holds out to ravishers
and robbers a strong inducement to sparé the lives of those
whom they have injured. A law which hangs for rape and
robbery, and which only hangs for murder, helds out, indeed,
if it be rigorously carried into effect, a strong motive to deter
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men from rape and robbery; bat a6 soon as a man has rav-
mhed or robbed, it holds out to him a strong motive to follow
up ‘his crime w1th a murder.

If murder were ‘'punishéd with something more than sim-
ple death; if the murderer were broken on the wheel or
burnt alive, there would not be the same objection to punish-
ing with death those crimies which in' atrocity approach near-
est to murder, Bat such a aystem would be open to other
objections so obvious that it is unnecessary to pomt them
out. The highest pumshment which we propose is the sim-
ple privation Cof life; and the highest punishment, be it what
it may, ought not, for the reason which we have given, to be
agsigned to any crime agamst the person ‘which stops short
of murder. And it is hardly necessary to point ont to his
Lordship in Courcil how great a shoek would be given to
public feeling if, while we propose to exempt from the pun-
ishment of death the most atrocions-personsl outrages which
stopped short of murder, we were to inflict that punishment
even in the woust.cases of theft, cheating, or mischief.

‘Tt will be seen that, throughout the code, wherever we
have made any offence punishdble by transportation, we have
provided that the transportation shall be for life. The con-
sideration which has chmﬂy determined uws to retain that
mode of punishment is our persuasion that it is regarded by
the natives of India, partlcularly by those who live af a'dis-
tance from the ses; with“peculiar fear.” The pain which is
caused by pumshment is unmixed.evil. It is by the terror
which it mspues that it produces good; and perhaps no pun-
ishment inspires so much terror in p10p01t10n to the actual
pain which it causes as the punishment of transportation in
this country. Prolonged 1mpnsonment may be more painful
in the actual endurance but it is not s0 much dreaded be-
forehand ; nor does a sentence of imprisonment strike cither
the oﬁender or the by-standers with so much horror as a een-
tence of exile beyond what they call the Black Water. This
iceling, we believe, arises chiefly from the mystery which
overhangs the fate of the ‘transported convict. The gepara-
tion rescmbles that which’ takes place at the moment of death.
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The criminal is taken forever from the society-of all who are
aequainted ‘with- him, and conveyed by means of which the
natives have but an indistinct notion, over an element which
they regard with extreme awe, to a distant country of which
they know nothing, and from which he is never to return.
Tt is natural that his fato should impress themn with » deep
feeling of terror. It is on this feeling that the efficacy of tho
punishment depends; and this feeling would be greatly weak-
ened if transported convicts should freguently return, after
an exile of seven or fourteen years;to the scene of their
offences, and to the society of their former friends. -

We may observe that the rule which wo propose to lay
down 3s already in force in almost every part of Dritish
India. The courts established by the Royal Charters and
courts-martial are at present the only courts which senfence
. offenders to transportation for any term short of life. In
the case of European offenders who are condemned to long
terins of imprisonment, we allow the government to com-
mute imprisenment for transportation not perpetnal.’ But in
that case we-are of opinion that in general the transported
eriminal ,onght not, after the expiration of the tern for
which le is transported, to be -allowed to return to India.
This rale and the roasons for it will be conriderod licrenfter.

Of imprisonment we propose to institute two grades, rig-
orous imprisonment and simple imprisonment. DBut we do
not think the penal code the proper place for deseribing with
minuteness the natare of either kind of punishment.

We entertain a confident hope that it will shortly be
found practicable greatly to reduce the terms of imprison-
ment which we propose. Where 'a good system of prison
discipline . exists, where the eriminal, without being subject
to any cruel severities, is:strictly restrained, regularly employ-
ed in labor not of an attractive kind, and deprived of every
indulgence not necessary ‘to his health, a year’s confinement
will generally prove as efficacions as confinement for two
years in a jail where the superintendence is lax, where the
work exacted is light, and where the convicts find means of
enjoying as many luxuries as if they were at liberty., As the
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intensity of the punishment ig increased, its length may safe-
ly be diminished. As members ‘of the committee which is
now employed in investigating the system followed in the
joile of this country, we have had sccess to information
which enables ws to say with confidence that, in this depart-
ment of the adwninistration, extensive reforms: are greatly
needed, and may casily be made. The researches of that
committee will, we hope, enable the Law Commission ‘Lere-
after to prepare such a code of prison discipline as, without
shocking the humane feelings of the community, may yet be
a terror to the most hardened wrong-doers. 'Whenever such
& code shall come into operation, we conceive that it will be
advisable greatly to shorten many of the terms of imprison-
ment which we have proposed; > < - T o

It will be seen that we have given fo the government a
power of commuting sentences in certain. eases without the
consent of the offender. Some of the rules which we lave
laid down on this subject will be universally allowed to be
proper. It is ovidently fit that the government should be
empowered to commute the sentence of death for any other
puhishment provided by the code. It scems to us also very
desirable that the government should have the power of
commuting perpetual transportation for- perpetual imprison-
ment. Many circumstanees of which the execative author-
ities-onght to be accurately informed, but which must often
be unknown to the ablest judge, may, at particular times,
render it highly inconvenient to carry a sentence of trans.
portation into effect. The state of those remote provinces of
the empire in which convict settlements are established, and.
the way in which the interest of those provinces may be
affected by any addition to the convict population, are mat-
ters which lie altogether out of the cognizance of the tribu-
nals by which those sentences are passed, and which: the gov-
ernment only is competent to decide.

The provisions contained in clanses 48 and 44 are more
likely to cause difference of opinfon. We are satisfied that
both humanity and ‘policy: require that those provisions, or

provisions very similar to them; should be adopted.
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_"The physical difference which exists between the European
and the native of India renders it impossible to subject them
to the same system of prison discipline. = It is most desirable,
indeed, that in the treapment of offenders gonvicted of the
same crime and sentenced to the same punishment, there
shionld .be-no apparent inequality. But it is still more desira-
ble that there should be no real inequality, and ‘there must
be real inequality wnless there be appdrent.inequality. It
would be cruel to subject a European for a long period to a
severe prison discipline, in ‘s country in which existence is
almost constant misory to o European who has not many in-
dulgences at his command. If not crnel, it would bo in-
politie. It is unnecessary to point out to his Lordship in
Council how desirable it is that our national character should
stand high in the estimation of the inhabitants of India, and
Low mueh that character wonld be lowered by the frequent
exhibition of Englishmen of the worst description, placed in
the most degrading situations, stigmatized by the courts of
justice, and engaged in the ignominions labor of a jail.

As there are’ strong. reasons for not punishing LEuropeans
with imprisonment of the same description with which we
propose to punish natives, so there are reasons equally strong
for not suffering Europeans who have been eonvicted of sc-
rious crimes to remain in this conniry. As we are satisficd
that nothing can add more strength to the government, or
can be more beneficial to the people, than the free admission
of Lionest, industrions and intelligent Englishmen, so we are
satisfied that no greater calamity could befall either the
government or the people than the influx’ of Englishmen
of lawless habits and Dblasted character, Such men are of
the same race and color with the rulers of the country; they
speak the same language, they wear the same garb. In all
these things they differ from the great body of the popula-
tion. . It is natural and inevitable that in the minds of a
people accustomed to be governed by Englislunen, the idea
of an Englishman should be associated with the idea of gov-
ernment.  Every Englishman participates in the power of
government, though he holds no office. His vices reflect dis-
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grace on the government, thongh the government gives him
no ‘countenance. :

+ It was probably on these glounds that Parliament, at the
same time at which it threw open' a large part of Indla. to
British-born subjects of the King, directed the local legisla-
ture to provide against those dangers which might be expect-
ed from an influx of such settlers. No regulation ean, in our

: opiflio'n, promote more effectually, or in a more unexception-

able manner, the end which Parliament h'id in view than that

. w]uch We Now propose.

~ We recommend that, whenever a person, not both of Asiatic

:.-': bn'th and of Asiatic b!ood commits an offence so serious that

he ‘I8 sentenced to two years‘of simple imprisonment, or to
one year of rigorous imprisonment, it shall be .competent to
the government to commute that punishment for banishment
from the territories of the East India Company..

If a person of unmixed European blood should commit an
offence so heinous as to be visited with a sentence of impris-

‘onment for seven years or more, we would give to the gov-

. ernment tho power of substituting an equal term of trans-
: pmtatlon for that. term of imprisenment, and of excluding
. the offender, after the expiration of the term of transporta-

- tion, from the territories of the East India Company. The

- government would, doubtless, make arrangements for trans-

porting. such’ oﬁenders ‘to some Brltlsh eolony mtuated in a
temperate elimate. -~ - i :
. 'In the great majority of cases we beheve that this com-

._'mutatlon of punishment would be most weléome to a Euro-

+pean offender. But however this may be, we are satisfied
* that it is for the interest, both of the British government and

of the Indian people, that the exccutive authorities sliould

* possess the power which we propose to confide to them,

The forfeiture of property is a punishment which we pro-

j pose to inflict only on persons giilty of high political offences.

The territorial possessions of such persons often enable them
to disturb the public' peace, and to make head against the
government; and it seems reasonable that they B.hould be
deprived of so dangerous apower, " @ - - .ot

-
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- Fine is one of the most common punishments in every part
of the world} and it iz 8 punishment the advantages of which
are so great and obvious, that we propose to authorize the
courts to inflict it in every case, except where forfeiture of all
property is necessarily part of the punishment. Yet the pun-
ishment of fine is open to some objections. Death, imprison-
ment, transportation, banishment, solitude, compelled labor,
are nof, indeed, equally disagreeable to all men. DBut they
ave s0 disagreeable to all men that the legislature, in assigning
these punishments to offences, may safely neglect the differ-
ences produced by temper and situation, With fine, the case
is different, Inimposing afine, it is always necessary to have
a8 much regard to the pecuniary circumstances of the offend-
er as to the character and magnitude of the offence. The
mulet which is ruinous to a laborer is easily borne by a trades-
man, and is absolutely unfelt by a rich zemindar.

- It is impossible to fix any limit to the amount of a fine
which will not either be so high as to be ruinous to the poor,
or:0 low as to be no object of terror to the rich, There are
many millions in India who would be utterly unablé to pay
a fine of fifty rupees ;: there are hundreds of thonsands from
whom such a fine might be levied, but whom it would reduce
to extreme distress ; there are thouwsands to whom it would
give very little uneasiness ; there are hundreds to whom it
would be a matter of perfect indifference, and who wounld not
cross a room to avoid it. Thoe number of the poor in every
country exceeds in a very great ratio the number of the rich.
The number of poor criminals exceeds the number of rich
eriminals in a still greater ratio. And to the poor criminal
it is a matter of absolute indifference whether the fine to
which he is liable be limited or not, unless it be so limited as
to render it quite inefficient-as & modeé of punishing the rich.
To a man who has no capital, who has laid by nothing, whose
monthly wages are just sufficient to provide himself and Lis
family with their monthly rice; it matters not whether the
fine for assault be left to be settled by the discretion of the
courts, or whether a hundred rupees be fixed as the maximum.
There are no degrees in impossibility. e is no more able
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to pay a hundred rupecs than to pay a lac. A just and wise
judge, even if intrusted with.a.boundless diseretion, will not,
under ordinary circumstances, sentence such an offender to a
fine of a hundred rupees. And the limit of a handred ru-
pees would leave it quite in the power of an unjust or incon-
siderate jndge to inflict on such an offender all the evit which
can be inflicted on him by means of fine.

If, in imitation of Mr. Livingston, we provide that no fine
shall exceed one fourth of the amonnt of the offender’s prop-
erty, no serious fine will ever be imposed in this country with-
out a long and often & most unsatisfactory investigation, in
which it would be necessary to decide many obscure questions
of right purposely darkened by every artifice of chicanery.
And even if this great practical difficulty did not exist, we
should see strong objections to sach a provision in a very
large class of eases. . Take the case of & corrupt judge who
has acenmulated a lac of rupees by his illicit practices. A
fine which should deprive such a man of the whole of Lis
fortune would not appear to us excessive: and certainly we
should think it most undesirable. that he ghould be allowed
to*retain 75,000 rupees of his ill-gotten gains. Again, take
the case of 2 man who has been suborned to commit perjury,
and has received a great bribe for doing so. Such a man
may have. little or no property, except what he has received
as a bribe; yet it is. evidently desirable that he should be
compelled to disgorge the whole. No man ought ever to
gain by breaking the law ; and if Mr. Livingston’s rule were
adopted in this eountry, many would gain by breaking the
law. To punish a man for a crime, and yet to leave in bLis
possession three fourths of the consideration which tempted
him to commit the erime, is to iold out at once punishments
for crime, and inducements to crime. It appears to us that
the punishment of fine is a peenliarly appropriate punishment
for all offences to which men are prompted by cupidity ; for
it is & punishment which operates directly on the very feeling
which impels men to such offences. A man who has been
guilty of great offences. arising from cupidity — of forging
a bill of exchange, for example, of keeping a receptacle for
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stolen goods, ot of extensive embezzlement—ought, we con-
ceive, to be go fined as to reduce him to poverty. That such
a man should, when his imprisonment is over, return to the
enjoyment of three fourths of his property, & property which
may be very large, and which may have been aceunulated by
his offences, appears to us highly objectionable. Those per-
sons who are most likely to eommit such offences wonld often
be less deterred by knowing that the offender had passed sev-
eral years in imprisonment, than encouraged by seeing him,
after his liberation, enjoying the far larger part of his weslth.

We have never scen any general rule for the limiting of
fine which we ave disposed to adopt. The difficulty of fram-
ing a rule has evidently been felt by many ewinent men.
The anthors of the Bill of Rights, with many instances of
gross abuse fresh in thieir recollection, conld devise uo olhier
rule than that excessive fines should not be imposed. And
the authors of the Constitution of the United States, after the
experience of another century, contented themselves with re-
peating the words of the Bill of Rights.

It will bé seen that in cases which are not very heinous
we propose to limit the amount.of fine which the comts may
impose. But in serious cases weo have left the amount of fine
absolutely to their discretion; and we feel, as we have said,
that, even in. the cases where we have proposed a limit, such
a limit will be no protection to the poor, who in every com-
munity are also the many. We feel that the extent of the
diseretion which we have thus left to the courts is an evi,
and that no sagacity and no rectitude of intention can secure
5 judge from occasional crror. Weo conceive, however, that
if fine is to be employed as a punishmént—and no judicious
person, we are persuaded, would. propose to dispense with it
—this. evil must be endured.- We shall attempt in the code
of procedure to. cstablish such a system of appeal as may pre-
vent gross or frequent injustice from taking place.

The next question which it became onr duty to consider
was this:—when a fine has been imposed, what measures
ghall be adopted in default of payment? And here two modes
of proceeding, with both of which we-were familiar, naturally .
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occurred to n3, The offender may be imprisoned till the fine
ig paid, or he may be imprisoned for a certain term,such im-
prisonment being considered as standing in place of the fine.
In the former case, the imprisonment is used in order to com-
pel himn to part with his money; in the latter case,the im-
prisonment is a punishment substituted for another punish-
ment. Both modes of proceeding appear to us to be open to
strong objections, To keep an offender in imprisonment till
his fing is paid is, if the fine be beyond his means, to keep
bim in imprisonment all his life; and it is impossible for the
best judge to be certain that he may not sometimes impose a
fine which shall be beyond the means of an offender. Noth-
ing could make such a system tolerable except the constant
interference of some authority empowered to remit sentences;
and such constant interference we should consider as in itself
an evil. On the other hand, to sentence an offender to fine
and to a certain fixed term of imprisonment in default of pay-
ment, and then to leave it to himsclf to determine whether
he will part with his money or lie in jail, appears to us to be
a very objectionable course. The high authority of Mr. Liy-
ingston is here against us. He allows the criminal, if sen-
tenced to a fine exceedmﬂ' one fourth of his plopetty, to
compel the judge to commute the excess for imprisonment at
the rate of one day of imprisonment for every two dollars of
fine, and he adds, that such imprisonment must in no case ex-
ceed ninety days. 'We regret that wo canoot sgree with him,
The object of the penal law is to déter from offences, and this
can only be done by means of inflictions disagreeable to of-
fenders. The law ought not to inflict punishments unneces-
sarily severe; buf it ought not on the other hand, to call the
offender into council with his ]udges, and to allow him an op-
tion between two punishments. In general, the circumstance
that he preférs one punishment raises a strong presumption
tlat he ought to suffer the other. The cucumstance that the
love of money iz a stronger pession in his mind than the love
of personal liberty is,as far as it goes, a reason for our availing
ourselves rather of his love of money than of his love of per-
sopal liberty for the purpose of restraining him from’ecrime.
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To look out systematically for the most sensitive part of a
man’s mind, in order tliat we may not direct our penal sanctions
towards that part of his mind, seems an injudicious policy.

Weo are far from thinking that the course which we pro-
pose is unexceptionable; baut it appears to us to be less open
to exception than any other which has occurred to us, We
propose that, at the time of imposing a fine,the court shall
also fix a certain term of imprisonment which the offender
ghall wndergo in default of payment. ~In fixing this ferm,
the eourt will in no cage be suffered to exceed a certain maxi-
mum, whieh will vary according to the nature of the offence.
If the offence be one which is punishable with imprisonment
as well as fine, the term of imprisonment in default of pay-
ment will not exceed one fourth of the longest term of im-
prisonment fixed by the code for the offence. If the offence
be onc which by the code is punishable only with fine, the
torm of imprisonment for defanlt of payment will in ne case
exceed seven days.

But we do not mean that this imprisonment shall be taken
in full satisfaction of the fine. 'We cannot consent {6 permit
the offender to choose whether he will suffer in his person or
in his property. To adopt such a course would be to grant
exemption from the punishment of fine to those very persons
on whom it is peeuliarly desirable that the punishinent of
fine should be inflicted, to those very persons who dislike that
punishment most, and whom the apprehension of that punish-
ment would boe most likely to restrain. We therefore pro-
pose that the imprisonment which an offender has undergone
ghall not release him from tlie pecuniary obligation under
which he les. Ilis person will, indeed, cease to be answera-
ble for the fine ; but his property will for a time continue to
be s0. What we recommend s, that at any time during a
certain limited period the fine may be levied on his cffects by
distress. If the fine is-paid or levied while he is imprisoned
for default of payment, his imprisonment will immediately
terminate, and if & portion of the fine be paid during the im-
prisonment, & proportional abatement of the imprisonment
will take place. - '
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It may, perhaps, appear to some persons harsh to imprison
a man for non-payment of a fine,and;after he has endured
his imprisonment, to take his property by distress in order to
realize the fine. But this harshness is rather apparent than
. real. If the offender, having the means of paying the fine,
chooses rather to lie in prison than to part with his money,
his ease is the very case in which it is most desirable that the
fine shonld be Jevied, and he is the very conviet who has least
claim to indulgence. The confinement which he has under-
gone may be regarded as no more than a ressonable punish-
ment for his obstinate resistance to the due execution of his
sentence. If the offender has not the means of paying the
fine while he continues liable to it, he will be quit for his im-
prisonment. - There remains another ease ; that of an offender
who, being really unable to pay his fine, lies in prison for a
term, and within six years after his sentence acquires prop-
erty. This case is the only ease in which it ean, with any
plausibility, be maintained that the law, as we have framed
it, wonld operate harshly. Even in this case, it iz evident
that our law will operate-far-less- harshly than a law which
shonld provide that an offender sentenced to a fine shiould be
imprisoned till the fine should be paid. Under both laws
imprisonment is inflicted, under both a fine is exacted. But
the one law liberates the offender on payment of the fine,
and also fixes a limit beyond which he cannot be detained in
jail, whether the fine be paid or no. The other law keeps
him in confinement till the money is actnally paid. It is,
therefore, at least as severe as ours on his property, and is
immeasurably more scvere on his person.

In fact, we treat an offender wlo lias been sentenced to
fine more leniently than the law now treats a debtor either in
England or in this country. By the English law, an insol-
vent not in trade is kept in confinement till he has surren-
dered all his property, till Lie has answered interrogatories re-
specting it, till-the court is satisfied that he has paid all that
he can pay. Even when his person is liberated, his future ae-
quisitions still continue to be liable to the claims of his ered-
itors. The law throughout British India is in: principle the
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same with the law'of England.  The offender who has been
sentenced ‘to fine must be considered as a debtor, and, as a
debtor, not entitled to any peenliar lenity. Tt will be diffi-
cult to show on what principles a creditor.ought to.be allow-
ed to employ, for the purpose of recovering a debt from a
person who is perhaps only. unfortunate, a more stringent
mode-of procedure than that which the State employs for the
purpose of realizing a fine from the property of a criminal.
1f & temporary imprisonment for debt ought not to cancel
the elaim of tho privato.creditor, noithor eught o tomporary
imprisonment in defanlt of payment of a fine to cancel the
claims of public justice. - S

Tt is undoubtedly easy to put cases in which this part of
the law will operate more severely than we could wish; and
s0 it is easy to put cases in which every penal clause in the
code would operate more severely than we could wisl, This
is an evil inseparable from all legislation. General rules
must bo framed; and it is absolutely. impossible to frame
general rales whieh shall suit all particular cases. It is suf-
ficient if the rule be, on the whole, more. beneficial than any
other general rule which can be suggested. Those particnlar
cases in which a- rule: generally beneficial may operate too
harshly must'be left to the merciful consideration of the ex-
ecutive government. We aro satisfied that the punishment
of fine would, under the arrangement which we propose, be
foiind to be a most efficacious punishment in a large class of
cases. We are satisfied that if offenders are allowed to choose
between imprisonment and fine, fine will lose almost its whole
efficacy, and will never be inflicted on those who dread it
-Tnost. s . ; '

" Closely connected with these guestions respecting the pun-

ishnient. of fing 8 another quéstion ‘of the highest importance,
_which indeed belongs rather to the law of eivil rights and to
the law of procédure than to the penal law, but respecting
‘which we are desifous to place on record the opinion which
we have formed, after much reflection and discussion.

Tn a very large proportion of eriminal cases there is good
-ground for a-civil as well as for a penal proceeding. The
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English law, most erroneously in our opinion, allows no eivil
claitn for reparation in cases where injury has been cansed
by an offence amounting ta felony... Thus & person ig entitled
to reparation for what he has lost by petty fraud, but to none
if he has been cheated by means of a forged bill of exchange.
He is entitled to reparation if his coat has been torn, but to
none if his house has been maliciously burned down. He s
entitled to reparation for a slap on the face, but to none for .
having his nose maliciously slit, or his ears cut off. A woman
is entitled to reparation for a breach of promise of marriage,
but to none for a rape. " To us it appears that of two suffer-
ers, he who has suffered the greater harm has, ewteris paribus,
the stronger claim to compensation; and. that of two offences,
that which produces the greater harm ought, caterds paribus,
to be visited with the heavier punishment. Hence it follows

- that in general the strongest claims to compensations will be

the claims of persons who have been injured by highly penal
acta; and that to refuse reparation to all sufferers who have
been injured by highly penal acts is to refuse reparation to .

that very class of sufferers who have the strongest claim to it.

o are decidedly of opinion that every person who is in-
Jured by an offence ought to be legally entitled to a compen-
sation for the injury. 'That the offence is a very serious one,
far from being a reason for thinking that he ought to have
no compensation, is primd fadie & resson for thinking that
the compensation ought to be very large. - E

- Entértaining this opinion, we are desirous that the law of
eriminal procedure should be framed in sach s manner as to
facilitate the obtaining of reparation by the sufferer. We
are inclined to think that an arrangoment might be adopted |
under which one trial wonld do the work of two. We con
céive-that, in every case in which fine is part of the punish-
ment of an offénce, it ought to be competent to the tribunal
which has tried the offender, acting under proper checks, to
award the whole or part of the fine to the sufferer, provided
that the sufferer. signifies his willingness to réceive what. is
8o awarded in-full satisfaction of his civil elaim for repara-
tion, If the eriminal-coutt shall not make such an award,
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or if the sufferer shall not be satisfied with such an award, he
must be left-to hig civil action. But if, in such an action,
he recovers damages, the fine ought, in our opinion, to be em-
ployed, as far as the fine will go, in satisfying those damages.

The plan we propose would not be open to the strong.and,
_indeed, unanswerable objections which ;Mr. Livingston has
urged against the plan of blending a civil and eriminal trfal
together.. Yet we think it likely that our plan would in a’
- great majority of cases render 2 civil proceeding unnecessary.
We are happy to be able to quote the high anthority of Mr.
Livingston in favor of the doctrine that every fine imposed
for an offence ought to be expended, as+far as it will go, in
paying any damages which may be dae in consequence of
injury caused by that offence. )

This course seems to be the only course consistent with
justice to cither party. It is most. unjust to the num who
has been disabled by a wound, or ruined by a forgery, that
the govornment should take, under the name of fine, so large
a portion of the offender’s property as to leave nothing to
the sufferer, In general, the greater the injury the ‘greater
ought to be the fine. On the -other hand, the greater the
injury the greater ought to be the compensation. If, there-
fore, the govérnment keeps whatever it can raise in the way
of fing, it follows that tho snfferer who has the greatest claim
to compensation will be least likely to obtain it. DBy empow-
ering the courts to grant ‘damages out of the finc, and by
making the fine after it has reached the treasury of the gov-
ernment answerable for the damages which the sufferer may
recover in a civil court, we aveid this injustice.

Nor is this arrangement required orly by justice to the
sufferer. It is also required by justice to the offender
However atrocious his- erime may - have heen, he ought not to
be subjected to any punishment beyond what the public in-
terest demands. And we depart from this principle if, when
a single payment would effect &l that is required both in the
way of punishment and in the way of reparation, we impose
two distinct payments, the one by way of punishment, and
the other by way of reparation.
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" The prineiples on which a court proceeds in imposing a
fine-are quite different from those on which it proceeds in
assessing damages. A fine is meant to be painful to the
person paying it. But civil damages are not meant to cause
pain to the person who pays them. They are meant solely
to compensate the plaintiff for evil suffered. They cause
pain undonbtedly to the person who has to pay them. Bot
this pain is merely incidental ; nor onght the amount of dam-
ages at all to depend on the degree of depravity which the
wrong-doer has shown, except in se far as that depravity may
have increased the evil endured by the sufferer. If A, by
mere inadvertence, drives the pole of his carriage against Z's
valuable Lorse, and. thus kills the horse, A bas committed
an action infinitely less reprehensible than if he kills the
horse by laying poison seeretly in its food. The former act
would probably not fall at all nnder the cognizanco of the
eriminal courts, The latter act would be severely punished.
But the payment to which Z has a ¢ivil claim is in both eases
exactly the same, the value of the horse, and a compensation
for any expense ind inconvenience which the loss of the -
horse ay have occasioned. That A has committed no of-
fence is no reason for giving Z less than his full damages;
that A has committed a most wicked and malignant offence
is no. reason for giving Z more than his full damages. If a
mere inadvertence cause a great loss, the damages ought to
be high. If the most atrocicns crime cause a small loss, the
damages ought to be low., They are fixed on a principle
quite different from that according to which penal laws are
framed and administered.

Here,'then, are two payments reguired from one person on
account of one transaction. The object of the one payment
is to give him pain,and the amount of that payment must be
supposed to be sufficient to give him as much pain as it is
desirable to-inflict on him in that form. The object of the
other payment is not at all to give pain to the payer, but
solely to save another person from loss. It does, indeed, in-
cidentally give pain to the payer; but it {s not imposed for
that end, nor is it proportioned to the degree in which it may

Iv.—13 - '
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be fit that the payer should suffer pain. Surely; under such
circumstances justice to the payer requires that the former
payment should, as far as it will go, serve both purposes, and
that if in'the very set of enduring punishment he can make
reparation, ho sliould bo permitted to do so.

We have now said all that we at present think it necessary
to say respecting the punishments provided in the code. It
may be fit that we should explain Why some others are omitted.

‘We have thought it unnecessary ‘to place ineapaeitation for
office, or dismissal from office, in the list of punishments. It
will always be in the power of the government to dismiss
from office and to exclude from office even persons against
whom there is no legal evidence of guilt. - It will always be
in the power of the government, by an act of grace, to admit
to office even those who may have been disnissed. We there-
fore propose that the power of inflicting this penalty shall be
left in form, as it must be left in reality, to the government.

We also considéred whether it wounld be advisable to place
in the list of pumshmcnts the degrading public exhibition of
an offender on’ a pillory,after the English fashion, or on an
ass, in the manner usual in this country. We arc decidedly
‘of opinion that it is not a.d\usable to inflict that species of
punishment.

Of all punishments this is ev1dent1y the most unequal. It
may be more severe than any punishment in the code. It
may be no punishment at all. "If inflicted on a man who has
quick sensibility, it is gencrally more terrible than death it-
solf, If inflicted on s hardened and impudent delinguent,
who has often stood at the bar, and who has no character to
lose, it is a punishment less serious than an hour of the tread-
mill.. It derives all its terrors from the higher and better
parts of the character.of the sufferer; its severity is there-
fore in inverse proportion.to the necessity for severity. An
offender whio, though be has been drawn into erime by temp-
tation, has not yet wholly given himself np to wickedness and
disearded all regard for reputation, is an offender with whom
it is generally desirable to deal gently.” Ie may still be re-
claimed. He may still become a valnable member of society.
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On the other hand; the criminal for whom disgrace bhas no
terrors, who dreads nothing but physical snffering, restraint
and privation, and who laughs at infainy, is'the very criminal
against whom' the whole rigor of the law ought to be put
forth.. To employ a punishméent which is more bitter than
the bitterness of death to the man who hag still some remains
of virtuous and honorable feeling, and which is mere matter
of jest to the utterly abandoned villain, appears to us maost
unreasonable. ' ' : :
- If it were possible to devise a punishment which ‘should
give pain proportioned to the degree in which the offender
wag shameless, hard - heartedyand abandoned to vice, snch a
punishment would be the most effectual means of protecting
society. On the other hand, of all punishments the most ab-
surd is that which produces pain proportioned to the degree.
in which the offender rotains the sentiments of an honest man.
This argument proeceds on the supposition that the public
exposure of the criminal has no other terrors than those which
it derives from his sensibility to shame, The English pillory,
indecd, had terrors of a very different kind. . The offender,
was,'evon in our own time, given up with searcely any pro-
tection to the utmost ferocity of the mob. Such a mode of
punishment is,indeed, free from one objection which we have
urged against simple exposure ;- for it is an object of terror
to tho ‘moset hardened criminal.’ But it is open to other ob-
Jectlony so obvidus, that 1t ls unnovsseury to brlng thus Lo
tho notivo of his Lordship li Congll.  Thué the amownd of
punishment should be detérmined, not by the law or by the
tribnnals, hut hy a throng of people accidentally congregated,
among whon the mwost jgnorant wnd brutal would alwuys on
suel an oeeusion Lo the most forward, wounld bo a disgrace to
an age and country pretending to- civilization. We take it
for granted that the punishment which we are considering,
if inflicted in any part of India subject to the British govern-
ment, would eonsist in degrading exposure, and nothing more.
That punishment, we repeat, while it would be a mere sub-
ject of mockery. to shameless. and abandoned” delinquents,
would, when - inflicted ori men -who have filled- respectable
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stations and borne respectable characters, be so eruel that it
would become justly more odious to the public than the very
offences which it was intended to repress.

We-have not thought it desirable to place flogging in the
list of punishments. If inflicted for atrocious erimes with a
severity proportioned to the magnitude of those erimes, that
punishment is open to the very serions objeetions which may
be urged against all eruel punishments, and which are so well
known that it is unnecessary for us to. recapitnlate them.
When inflicted on men of mature age, particularly if they be
of decent stations in life, it is a punishment of which the se-
verity consists, to a great extent, in the disgrace which it
causes ; and to that extent the argnments which we have used
against public exposure apply to flogging.

It has been represented to us by some functionaries in

Bengal that the best mode of stimulating the lower officers
of police to the active discharge of their dutios is by tlogging,
and that since the abolition of that punishment in this presi-
dencey the magistrates of the lower provinces have found
great diffienlty in managing that class of persons.
- This difficulty has not been.experieuced in any other part
of India. - 'We therefore cannot, without mueh stronger evi-
dence than is now before us, believe that it is impracticable
to make the police-officers of the lower provinces efficient '
without resorting to corporal punishment, The objections
to the old system are obvious. To inflict on a public servant,
who ought to respect himself and to be respected by others,
.an ignominions punishrnent, which leaves an indelible mark,
and to suffer him still to remain a public servant, to place a
stigma on him which renders him an object of contempt to
the mass of the population, and to continue to intrnst him
with any portion, however snall, of the powers of governient,
appears to us‘to:be-a conrse which nothing but the strongost
necessity can justify.

The moderate flogging of young offenders for some petty
offences is not open, at least in any serious degree, to the ob-
jections which wo liave stated.  Flogging does not inflict on
a Loy that sort of ignominy which it causes to a grown man,
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Up to a certain age, boys, oven of the higher classes, are often
corrécted with stripes by their parents and gunardians; and
this eircumstance takes away a considersble part of the dis.
grace of stripes inflicted on a boy by order of a magistrate.
In countries where a bad s;ystem of prison d:sclplme exists,
the punishment of flogging has in such cases one great ad-
vautage over that of imprisonment. The young offender is
not exposed even for a day to the contaminating influence of
an ill-regulated jail. It is our hope and belief, however, that
the reforms which are now under consideration will prevent
the jails of India from exercising any such contaminating in-
fluence; and, if that should be the case, we are inclined to
think . that the effect of a few days passed in solitude, or in
hard and monotonons labor, would be more. sa.lutary than
that of stripes. _

Being satisfied, therefore that the pumshment of flogging
can be proper only ina few cases, and not being satisfied that
it is necessary in &ny, we are unwillino' to advise the govern-
ment to retrace its steps, and te re- establzeh throughout the
British territorics a practice which, by a policy unquestion-
ably limmane and by no means proved to have heen injudi-
clous, has recently been abolished through a large part of
those territories.

The only remaining- pomt connected w:th this chapter, to
which we wish to.call the attention of his Lordship in Coun-
cil, is the provision contained in Clause 61, This provision is
mtended to prevent an offender whose guilt is fully establish.
ed from eluding punishment, on the ground that the evidence
does not enable the tribunals to proncunce with certainty un-
der what penal provision his case falls.

‘Where the doubt is merely between an aggravated and
mitigated form of the same offence, the difficulty will not be
great. In such cases the offender ought always to be con-
victed of the minor offence. But the doubt may be between
two offences, neither of which is a mitigated form of the
other. The doubt, for example; may lie between murder and
the aiding of murder. It may be certain,for. example, that
either A or B murdered Z, and:that. whlehever was the mur-
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derer was aided by-the other in the commission of the mur-
der; but which doministed the murder, and which aided the
commission, it may be impossible to”sdcertain. To suffer
both to go unpunished, though it is certain that both are
guilty of capital erimes, merely because it is doubtful under
what clause each of them is punishable, would be most un-
reasonable. It appears to us that a conviction in tle alterna-
tive has this recommendation, that it is altogether frec from
fiction, that it is exactly consonant to the. trath of the facts.
If the court find both A and B guilty of murder, or of aiding
murder, the court affirms that which is not literally true; and
on all oecasions, but especially in judicial proceedings, there
is a strong presumption in favor of literal truth. If the
court finds that A Las either murdered Z or aided B to mur-
der Z, and that B has either murdered Z or aided A to mur-
der 7, the court finds that which is the literal troth ; nor will
tliere, under the rule which we have laid down, be the small-
est difficulty in preseribing the punisliment. '
It is chiefly in eases where property has been frandulently
appropriated that the necessity for such a provision as that
which we are considering will be felt.: It will often’ be cer-
tain that there has beei a frandulent appropriation of prop-
erty ; and the only doubt will be, whether this fraudulent ap-
propriation wss a theft-or a eriminal breach of trust. To al-
low the offender to escape unpunished on account of such a
doubt wonld be absurd. To subject him to the punishment
of theft, which is the higher of the two crimes between which
the doubt lies, would be grossly unjust. The punishment to
which he ought to be liable is evidently that of criminal
breach of trust. Dut that a court should. convict an offender
of a eriminal breach of trust,when the opinion of the court
perhaps s, that it is an: even chance, or more than an even
chance; that-no trust ‘was ever reposed in him, scews to us an
objectionable modé of proceeding, We will not, in this stage
of ‘our labots, ventire to lay it down ss an unbending rale
that the tribunals ought never to employ plirases which,
though literally false, are conventionally true. Yet we are
fully satisfied that the presumption is always strongly in fa-
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vor. of ‘that form of expression which accurately sets forth
the real state of the facts. In the case which we have sup-
posed, the real state of thi facts is; that the offender has cer-
tainly committed either theft or crumnal breach of trust,and
that the court does not know which. = This ought, therefme,
in our opinion, to be the form of the judgment. .

The details of the law on this subject must, of. course, be
reserved for the code of procedure. But the provision which
directs the manner in which the punishment is to be caleu-
lated appears properly to belong to the penal code.

NOTE. (B). -
ON TUE CHAPTER OF GENERAL EXCEPTIONS.

Turrs chapter has been framed in order to obviate the ne-
cessity of repeating in every penal clause a considerable num.
ber of limitations.

Some limitations relate only to. asmglc 'plOVlElOIl, ortoa
very gmall class of provisiciis. Thes the exception in favor
of true imputations on character {Clanse 470) is an exception
which belongs wholly to the lIaw of defamation, and does not
affect any other pait of the code. The exceptmn in favor of
the conjugal rights of the husband (Clause 359) is an excep-
tion which belongs wholly to the law of rape,and does not
affect any other pmt of the code. Every such exception evi-
dently ought to be appended to the rule which it is intended
to modify.

But there are other exceptions which ‘are ecommon to all
the penal clauses of the code, or to a great variety of clauses
dispersed over many chapters. 8uch are the exceptions in fa-
vor of infants, lunatics, idiots, persons under the infinence of
delirvium ; the exceptions in favor of acts done by the direc-
tion of the law, of acts done in the exercise of the right of
self-defence, of acts done by the consent of the party harmed
by them. It would obviously be inconvenient to repeat these
exceptions several times in' every pagé. ' We have, therefore,
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placed them in'a separate chapter, and we have provided that
every definition of an offence, every penal provision, and ev-
ery illustration of &’ deéfinition or penal provision, shall be
construed subject to the provisions contained in that chapter.
Most of those explanations appear to us to require no cxpla-
nation or defence. But the meamng and the ground of the
rules laid down in Clause 69 and in the three following clanses
may not be obvious at first sight. = On. these, therefore, we
wish to make a few observations.

We conceive the general rule to be, that nothing' ought to
be an offence by reason of any harin which it may cause to
person of ripe age who, undeceived, has given a free and in-
telligent consent to. suffer that harm or to take the 1isk of-
that harm. The restiictions by which the rale is limited
affect only cases whore human life is concerned. Both the
general rule and the restrictions may, we think, be easily
vindieated. '

If Z, a grown man, in possesmon of all his facnlties, directs
that his valuable furniture shall be burned, that his pictnves
shall be cut fo rags, that.his finé house sha.ll be pulled down,
that the best horses in his stable -shall be shot, that his plate
shall be thrown into the sea, those who obey his orders, how-
ever capricious those orders may be, however deeply Z may
afterwards regret that he gave them, onght not, as it scems
to us, to be punished for injuring his property. Again, if Z
chooses to sell his teeth to a dentist, and permits the dentist
to pnll them out, the dentist onght not to be punished for in-
juring Z's person. 8o if Z embraces the Mahometan religion,
and consents to nndergo the painful rite which is the initia-
tion into that religion, those who perform the rite onght not
to. be punished for i injuring Z's person.

The reason- on which the general ‘rale’ whmh we have men-
tioned rests. is this, that it-is impossible to restrain men of
mature age and sound understanding from destroying their
own property, their own healtl), their own comfort, without
restraining them from an mﬁulte number of salntaly or inno- .
cent actions. It is by no means true that men always judge
rightly of their own intevest. . But it is true that, in the vast
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majority of cases, they judge better of their own interest than
any law-giver, or any tribunal, which must necessarily proceed
ot general principles, and which cannot have within its con-
templation the circemstances of particular cases and the tem-
pers of particular individuals; can judge for them. Itis dif-
ficult to conceive any law which should be effectnal to pre-
vent men from wasting their substance on the most chimeri-
cal speculations, and yet which should not prevent the con-
struction of such works as the Duke of Bridgewater’s canals.
It is difficult to conceive any law which should prevent a
man from capriciously destroying his property, and yet which
should not prevent a philosopher, in a course of chemical ex-
périments, from dissolving a diamond, or an artist from taking
ancient pictures to pieces, as Sir Joshua Reynolds did, in or-
der to learn tlie secret of the coloring. * Tt is difficult to con-
ceive any law which should prevent a man from eapriciously
injuring his own health, and yet which should not prevent
an artisan from employing himself in callings which are nge-
ful and, indeed, necessary to society, but which tend to im-
pair the constitutions of those who follow thom, or & public-
spirited physician from indetliting himself with the virus of
a dangerous disease. It is chiefly, we coneeive, for this rea-
son that almost all governments have thought it sufficient to
restrain men' from harming others, and have left them at 1ib-
erty to harm themeelves. - -

But though in general we would not punish an act on ac-
count of any harm which it might cause to a person who had
consented to suffer that harm, we think that there are excep-
tions to this rule, and that the case in which death is inten.
tionally inflicted is an exception. _

Tt.appears to us that the reasons which render it highly in-
expedient to inflict punishment in ordinary cases of harm
done by consent of the person harmed do not exist here.
The thing probibited is not, like the destruction of property,
or like the mutilation of the person, a thing which is some-
times pernicious, sometimes innocent, sometimes highly use-
fal. Itis always, and under-all eircumstances, a thing which a
wise law-giver would desire to prevent, if it were ‘only for the
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purpose of making human life more sacred to the multitude.
We cannot prohibit men from destroying the most valuable
effects, or' from disfiguring the person of one who has giv-
en his unextorted and intelligent consent to such destrnction
or such disfiguration, without prohibiting at the same time
gainful speculations, innocent luxuries, manly exercises, hieal-
ing operations, DBut by prohibiting 4 man from intentionally
causing the death of another, we prohibit nothing which we
think it desirable to tolerate. - '

It seems to us cléar, therefore, that no consent ought to be
a justification of the intentional causing of death. Whether
such intentional causing of death ought or ought not to be
punished as murder is a distinct question, and will be consid-
ered elsewhere. '

The next point which we have here to consider is how far
consent ounght to be a justification of the causing of death,
when that cansing of death is,in our nomenclature, voluntary,
yet not intentional ; that is to say, when the person who eaused
the death did pot meau to cause it, but knew that he was like-
Iy to cause it. _ SR :

*In general we have made no distinction between cases in
which & man cavses an effect designedly, and eases in which
he causes it with a knowledge that he is likely to cause it.
Tf, for example, he sets fire to & house in a town at night,
with 1o other object than that of facilitating a theft, but be-
ing perfectly aware that he is likely to cause pecple to be
burned in their beds, and thus eauses the loss of life, we pun-
ish him as a murderer.. But there is, ag it appears to us, 3
class of cases in which it is dbsolutely necessary to make a
distinction. It is often the wisest thing that & man can do
to-expose his life to great hazard. It is often the greatest
service that can be rendered to him to do what may very
probably eause his death, "He may labor under a crnel and
. wasting malady which i3 certain to shorten hislife, and which
rendens his life, while it lasts, useless to others, and a torment
to himself. Suppose that under these eircumistances he, un-
deceived, gives his free and intelligent. consent to take the
risk of an operation which in a large proportion of cases has
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proved fatal, but which is the only nfethod by which his dis-
case cun possibly Lo cured, and whicl, if it &uceceds, will re-
store lim to health and vigor. Wo do not couccive that it
would be expedient to punish the surgeon who should per-
form the operation, though by performing it he might canse
death, not intending to cause death, but knowing himself to
be 1[]\01_}’ to cause it. Again; if o poerson attacked by a wild
beast should call out to his friends to fire, thongh with immi-
nent hazard to himself, and :they were to obey the call, we
do not conceive that it would be expedient to punish. them,
though they might by firing cause hiz death, and though
when- they ﬁred they Lnew themselvea to be likely to cause
his death. -

We propose, therefoxe, that it: shall be no oﬁence to do
even what the doer knows to be:likely to cause death if the
sufferer, being of ripe age has, undeceived, given a free and
m_toll:rrent consent to stand the risk, and 1f the doer did not
intend to canse death, but, on the contrary, intended in good
faith the benefit of the snfferer.

We have now explained the provisions contained in Clauses
69 and 70. The cases to which the two next clanses relate
bear a close aflinity to those which we have just considered,

- A lunatic may. be in a state which makes it proper that he
shonld be put into a strait-waistcoat. A child may meet with
an saccident which may render:the amputation of a limb nee-
wamary.  int to put o atralt-walstooat on s wmen without liis
consent is, under enr definition, to commit an assanlt, To
amputate o limb is, by our definition, voluntarily to cause
grievous hurt, and, as sharp instruments are used, is a very
Lighly penal offence, We have therefore provided, by Clanse
71, that the consent of the guardian of a sufferer who is an
infant, or who is of unsound mind, shall, to a great extent,
have the effect which the consent of the sufferer himself
wonld have if the sunfferer were of ripe age and sound mind.

That there should be some provision of this sort is evident-
Iy nceessary. - On the other hand, we feel that there is a con-
sidorable danger in-allowing people to assume the office of
judging for others in such 03506, Evory man always intends
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in good faith his 6Wn benefit,and hds a deeper interest in
knowing what is for his own benefit- than anylody clse enn
havo. That he gives a free and intelligent consent to suffer
pain or loss, creates a strong presumption that it is good for
him,-on the whole, to suffer that pain or loss. Duat we can-
not safely confide to him the interest of his ncighbors in
the same unreserved manner in which we. eonfide te him his
own, even when he sincerely intends to benefit his neighbors.
Evcn prrents have been known to deliver their chxldlen up
to slavery in a foreign country, to inflict the most cruel muti-
lations on their male children, to sacrifice the chastity of their
female children, and to do all this declaring, and perliaps
with truth, that their olject was sowething wlm:h they con-
sidered as advantageous to the children. We have, therefore,
not thought it suflicient to require that on such occasions the
guardian should act in good faith for the benefit of the ward.
We have imposed several ad@itional restrictions which, we
conceive; carry their defence with them, '

There yet remains a kindred class of cases which are by no
means of rare oceurrence. = For example, a porson falls down
in an apoplectic fit..' Bleeding alone ean save him, and he is
unable to signify his consent to be bled. The surgeon who
bleeds him commits an act falling under the definition of
an offence. The surgeon is not the patient’s guardian, and
has no aunthority from any such guardian; yet it is evident
that the surgeon ought not to be punished. Again,a house
is on fire. A person snatches up a child too young to under-
stand the danger, and flings it from the house-top, with a
faint hope that it may be caught in a blanket below, but
with the’ Lnowledgo that it is hlghly probable that it will be
dashed to pieces. : Here, though the child may be killed by
the fall,‘though the .petson ‘who threw it down knew that it
would very probably be killed, and though Le was not the
child’s parent or guardian; he ourrht not to he punished.

In these examples there is what may be called a temperary
guardianship, justified by the exigency of the case and by the
humanity of the motive.. This temporary guardianship bears’
a considerable analogy to that témporary magistracy with
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which the law invests every person who is present when a
great crime i3 committed, or when the public peace is con-
cetned. To acts done in the exercise of this temporary guar-
dianship, we extend-by Clause 72 a protection very similar to
that which we have given to the acts of regular guardisns.

-Clause 73 is intended to provide for those cases which,
though, from the imperfections of language, they fall within
the letter of the penal law, are yet not within its spirit, and
are all over the world considered by the publie, and for the
most part dealt with by the tribunals, as innocent. As our
definitions are framed, it is theft to dip a pen in another man’s
ink, mischief to crumble one of his wafers, an assanlt to cover -
him with a cloud of dust by riding past him, hurt to incom.
mode him by pressing against him in getting into a carriage.
There are innumerable acts without performing which men
cannot live together in society ; acts which all men constantly
do and suffer in turn, and which it is desirable that they
should do and suffer in turn, yot which differ only in degree
from crimes. That these acts ouglt not to be treated as
crimes is evident, and we think it far better oxpressly to ex-
cept them from the penal clauses of the code than to leave it
to the judges to except them in practice ; for if the code is
silent on the subject, the judges can except these cases only
by resorting to one of two practices which we ‘consider as
most pernicious, by making law, or by wresting the langunage
of the law from its plain weaning. .~ . .~ |

. We propose (clauses 74 to 84) to except from the operation
of the penal clauses of the code large classes of acts done in
good faith for the purpose of repelling unlawful aggressions.
In this part of the chapter we have attempted to define, with
a8 much exactness as the subject appears to us to admit, the
limits of the right of private defence. It may be thought that
we have allowed too great a latitnde to the exercise of this
right ; and we are ourselves of opinion that if we had hLeon
framing-laws for a bold and high-spirited people, aceustomed
to take the law into their own hand,and to go beyond the
line of moderation in repelling injury, it would have been fit
to provide additional restrictions.. In this country.the danger



906 MACAULAY'S MISCELLANEOUS WORKS,

iz on the other side; the people are too little disposed to
help themselves ; the patience with which they subumit to the
eruel depredatlons of gang-robbers, and to trespass and mis-
chief committed in the most ontrageous manner by bands of
ruffians, is one of the most remarkable, and at the-same time
one of the most discouraging, symptoms which the state of
society in India presents to us. Under these circumstances
we ave desirous rather to rouse and encourage a manly spirit
among the people than to multiply restrictions on the exer-
ciso of the right of self-defonce. = Weo are of opinion that all
the evil which is likely to arise from the abuse of that right
is far less serious than the evil which wonld-arise from the
execution of one person for gverstepping what might appear
to the courts to be the exact lme of moderation in 1051stnw a
body of dacoits.

We think it right, howe\«el to say that there is no part of
the code with which we. feel Iess satisfied than this. Wo can-
not sceuse ourselves of any want of dll:gence or care. No
portion of our work has cost us more anxious thonght or has
been .more frequently rewritten. Yet: we are compelled to
own that we leave it still in a very imperfect statc; and
though we do not doubt that it may be far better executed
than it Lias been by us; we are inclined to think that it mnst
alwauys bo one of thoe lcust exuct purts of every systetn of erine-
inal law.

We have now made snch observations as appear to us to
be required on the gencral exceptions which we propose. It
is proper that wo should next explain why we have not pro-
posed any exception in favor of some classes of acts which, as
some persons may think, are entitled to indulgence.

We long considered whether it would be adv:s'\blc to ex-
cept from the operation of the penal clauses of the code acts
committed in good faith from the desire of self-preservation ;
and we have determined not to except them,

" We admit, indeed, that many acts falling under the defi;
nition of offences ought not to be punished -when committeg
from the desive of self-preservation ; and for this reason, that,”
as the penal eode itself appeals solely to the fears of men, it
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never. can furnish them with-motives- for bravidg dangers
greater than the dangers with which it threatens them. Its
utmost severity will be inéfficacious for the purpose of pre-
venting the mass of mankind from yielding to a certain
amount of temptation. It can, indeed, make those who have
yielded to the temptation miserable afterwards.. But misery
which has no tendency to prevent erime is so much clear evil.
It is vain to rely on the dread of a remote and contingent
evil as guflicient to overcome the dread of instant death, or
the sense of-actusl tortare. An eminently virtuous man, in-
deed, will prefer death to crime; but it 5 not to onr virtue
that the penal law addresses itself; nor would the world
stand in need of penal laws'if men wers virtnons.. A man
who' refuses to commit & bad action, when he sces prepara-
tions ‘made for killiug or torturing him nnless he complies, ig
a man who does not require the fear of punishment to re.
strain him. A man, on the other hand, who is witlheld from
committing erimes solely or chiefly by the fear of Ppunish-
ment, will never be withheld by. thiat-fear when a pistol is
held to his forehead or a lighted torch applied to his fingers
for the purpose of foreing him to commit a crime.

It would, we think, be mere nseless cruelty to hang a man
for voluntarily causing the death of others by jumping from
a sinking ship into an overloaded boat. Tlhe sufferin Z caused
by the punishment is, considered by itself, an evil, and ought
to be inflicted only for the’ sake - of some ‘preponderating
good. But no preponderating good—indeed, no good what-
ever—would be obtained by hanging a man for such an act.
We cannot expect that the next man who feels the ship in
which Le is left descending into the waves, and sces a crowd-
ed boat putting off from it, will submit to instant and certain
death from fear of a remote and contingent death. There
are men, indeed, who in such circumstances wounld sacrifice:
their own lives rather than risk the lives of others. DBut such
- men act-from the influence of principles and feelings which
no penal laws' ean produce, and which, if they were gener-
al, would render penal laws unnecessary. Again, & gang of
dacoits, finding a house strongly:secured, seize a smith, and



il

208 MACAULAY'S MISCELLANEOUS WORKS.

by torture and-threats of death induee hini to take his tools
and to force the door for them; here, it appears to us, that
to punish the smith as a house-breaker would be to inflict
gratuitous pain. We cannot trust to the deterring cffect of
such punishiment. The next smith who may find himsclf in
the same situation will rather take his chance of being, ut u
distant time, arrested, convicted, and sentenced to imyprison-
ment, than incur certain-and immediate death.

In the easos which we have put, some persons may perhaps
doubt whether there ounght to be impunity; but those very
persons would gencrdlly admit that the extreme danger was
a mitigating circumstance to be considered in apportioning
the punishment. It might, however, with no small plausi-
bility be contended that if any punishment at all is intlicted
in such cases, that punishment ought to be not merely death,
but desth with torture; for the dread of being put to death
by torture might possibly be sufficient to prevent a man from
saving Lis own life by a crime; but it is quite certain, as we
have gaid, that the mero fear of capital punishment which is
remote, and which may never be inflicted at all, will never

revent him from-saving his life; and, é fertiori, the dread
of a milder punishment will not prevent him from saving
his life. Laws directed against offences to which men are
prompted by cupidity ought always to take from offenders
more than those offenders expect to gain by erime. It would
obviously be absurd to provide that a thief or a swindler
shonld be punished with a fine not exceeding half the sum
which he had scquired by theft or swindling; in the same
manner, laws directed against offences to which men arc
prompted by fear ought always to be framed in guch a way
ag to be more terrible. than the dangers which they require
men to brave. - It js..on this:ground, we apprehend, that a
soldier who runs away in action is punished with a rigor al-
together. unproportioned’ to the moral depravity which his
offence ‘indicates. .. ‘Such & soldier may be an honest and be-
nevolent man, and irreproachable in all the relations of civil
life; yet he is punigshed as scverely as a deliberate assassing’
and more severely than a robber or & kidnapper. Why ir
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this? Evidently because, as his offence arises from fear, it
must be punished in such a manner that timid men may
dread the punishment more than they dread the fire of the
enemy., ' -

- Tf all eases in which acts falling under the definition of
offences are done from the desire of self-preservation were as
clear as the cases which we have put of the man who jumps
from a sinking ship into a boat, aud of the smith who is com.
pelled by dacoits to force a door for them, we shonld, with-
ont hesitation, propose to exempt this class of acts from pun-
ishment. Dut it is to be observed that in both these cases
the person in danger is supposed to have been brought into
danger, without the smallest fault on his own part, by mere
accident, or by the depravity of others. -If a captain .of a
merchintman wore to run his ship on shore in ordor to cheat
the insurers, and then to sacrifice the lives of others in order
to save himself from a danger created by his own villany;
if a person who had joined himself toa gang of dacoits with
1o other intention than that of robbing, were at the command
of his leader, accompanied with threats of instant death in
ense of disobedicnce, to commit mnrder, though unwillingly,
the cate would be widely different, and our former reasoning
would cease to apply; for it is evident that punishment
which is inefficacious to prevent a man from yielding to a
certain temptation may often be efficacions to prevent him
from exposing himself to that temptation.. . We cannot connt
on the fear which 4 man may entertain of being brought to
the gallows at some distant time as sufficient to overcomo the
fear of instant death; but the fear of remote punislunent
may often overcome the motives which induece a man to
leagne himself with lawless companions, in whose society no
person who shrinks from any atrocity that they may com-
mand can be certain of his life. Nothing is more usual than
for pirates, gang-robbers, and rioters fo exense their crimes
by declaring that they were in dread of their associates, and
durst not act otherwise. Nor is it by any means improbable
that this may often be true, Nay,it is not improbable that
crews of pirates and gangs of robbers may have committed

IV.—14 '
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crimes which every one among them was unwilling to com-
mit, under the influence of mutnal fear; but we think it
clea; that this circumstance onght not to exempt them from
the full severity of the law.

-Again, nothing is more usual than for thieves to nrge dis-
tress and Inmrvez as excuses for their thefts. It is certain,
indeed, that many thefts are committed fromn the pressure of
dlStlBSS 50 scvero a3 t6 be more terrible than the punishment
of theft, and than the disgrace which that punishment brings
with it to the mass of 1i1ankind. It is eqnally eertain that,
when the distress from which & man can relieve himself by
theft is more terrible than the evil cousequences of theft,
those consequences will not keep him from committing theft,
vet it by no means follows that it is irrational to punish Lim
for theft; for, thongh the fear of punishment is not likely fo
keep any man from theft when he is actually starving, it is
very likely to kecp him from being in a starving state. It is
of no effect to counteract the irresistible motive which imme-
diately prompts to theft; but it is of great effect to counter-
act the motives to that idléness and that profusion which end
in bringing a man into a condition in which no law will keep
him from committing thefe. We can hardly conceive a law
more injurious to society than one whick should provide that
as soon as a man who had neglected his work, or who had
squandered his wages in stimulating drugs, or gambled them
away, had Dbeen thirty-six honrs without food, and felt the
sharp impulse of hunger, he might, with impunity, steal food
from his neighbors.

We should therefore, think it in the highest degree perni-
cious to enact that no act dono under the fear even of instant
death should be an offence. It would g fortiors be absnrd to
enact that no act under: the fear of any other ovil should be
an offence.

There are, as we have sa.ld -eases in which it would be use-
- less cruelty to punish acts done under the fear of death, or
cven of evils less than death. Dot it appears to us 1mp0551ble
precisely to define these cases. We have, therefore, left thom
to the government, which, in the exercise of its clemeney,
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will doubtless be’ guldcd ina gleat menasure by the advice of
the courts.

‘We considered whether it would be desuablc to make any
distinction between offences committed against freemen. and
offences committed against slaves. We certainly cutered on -
the consideration of this important guestion with a strong
leaning to the opinion that no such distinction ‘ought to be
made. We thought it our duty, however, not to como to a
decision without obtaining information and advice from those
who were best qualified to give it. We have collected infor-
mation on the subject from every part of India,and we have
now in our office a large collection of documents containing
much that is eurious, and that in futere stagos of the work in
which we are ‘engaged . will be. useful. At present we have
only to'consider the subject with reforence to the peual code.

These documents have satisfied us that there is at present
no law whatever defining the. extent.of the power of a master
over his glaves; that cverything depends on the disposition
of the particular functionary who happens to be in charge of
a district, and that functionaries who are in charge of con-
tiguons dlstucts, or who lLave at different times been in
charge of the same distriet, hold diametrically opposite opin-
jons as to what their official duty requires, Nor is this dis-
crepancy found only'in tlie proceedings of subordinate courts.
The Court of Nizamut Adawlut at Fort William lay down
the law thus: “A master would mot. be punished, the conrt
opine, for inflicting a slight correction on his legal slave, such
as a tutor would be justified in inflicting on a scholar, or a
father on a child.” The Court of Nizamut Adawlnt at Alla.
habad take a guite different view of the law: “ Although,”
they say, “ the Mahometan law permits the master to correct
his slave with moderation, the code by which the magistrates
and other eriminal anthorities are bound to regulate their pro-
ceedings does not recognize any sich power, and as the reg-
ulations of the government.draw ne.distinetion between the
slave and the freeman in criminal matters, but place them both
on a level, it is the practice of the courts, following the prin-
ciples of equal justice, to treat them both alike,” The Court
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of Foujdarry Adawlut at Madras state that it is not the prac-
tico of tho courts to make any distinction whatever in cases
which come before them; that a circular order of the I'ouj-
darry Adawlut recognizes the right of a master to inflict cor
rections in certain cases, but that in practice no such distine-
"tion is made. We own that we entertain some doubts whetb-
er the practice be 11111\'elsaﬂly such s is sapposed by the Fouj-
darry Adawlut. We perceive that two:magistrates in the
western division of the Madras Presidency dlﬁer from each
other in opinion on this subjeet. The magistrate of Canara
says, that “the right of the master to infliet punishment has
Leen allowed, but only to a very small extent.” The mag-
istrate of Malabar states, that “ the relation of a master and
slave has never been recognized as justifying acts which wounld
otherwise be punishable, or ag constituting a ground for miti-
gation of pnnishmeﬁt"’ The Court of Fonjdarry Adawliut
at Bombay has given no opinion on the point, and there is a
great differonce of opinion among the subordinate suthorities
in the Bombay Presidency.. - One gentleman conceives that
the imposing of personal restraint is the only act otherwise
punishable which the courts would allow a master to commit
when a2 'slave might be concerned. Another conceives that a
master has a power of correction similar to that of a father.
A third goes farther, and is of opinion that “all but cases of
very ageravated nature would be considered as entitled to ex-
emption from or mitigation of punishment on this account.”
On the other hand, several gentlemen are of opinion that the
relation of master and slave would not be considered by the
courts as a plea for any act which would be an offence if com-
mitted against a freeman. '

Tt is ‘clear, therefore, that we find the law in a state of
utter uncertainty. It is'equally clear that we cannot leave it
in that state. “We must either withdraw from a large class of
slaves‘a protection to which the courts under the jurisdiction
of which they live now think thom entitled, or wo muet ex-
tend to a large class 8 plotectlon greater. than what they acto-
ally enjoy.

We have not the smqllest hesitation in 1ecommendmg to
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his Loidslip in Couneil that the law.throu'gho_ut all Britisl
India should be conformable to what, in the opinion of the
Court of Nizamnt Adawlut at .A.l]ahabad is now actual]y the
law in the Presidency of Fort William; and to what, in the
opinion of tho Court of Founjdarry Adawluf at Fort St.
George, is now actually the practice in the Madras Presi-
dency. . That is to say, we recommend that no act failing
under the definition of an offence should be exempted from
punishment because if is committed by a master against his
slwvo.

The distinetion which, in the opinion of many respectable
functionurios, the law now minkes botwoen nets cotnmitiod
against & freeman and:acts commitfed againet a slave isin
itself an evil; and an -evil:so:-great that nothing but the
strongest necessity, proved by the strongest evidence, could
justify any government in maintaining it. We conceive that
the circumstances which we have already stated ave sufficient
to show that no such necessity exists. DBy removing all doubt
on the subjeet, we, shall not deprive the master of a power
the right to’which has never been gnestioned, but of a power
“hlch is and has for some time been, to say the least, of dis-
putable legality, and which has been held by a very plecan-
ous tenure.

To leave the quest:on undeclded is 1mposs1ble. To decide
the question by putting any class of elaves in a worse situa-
tion than that in which they now.are is: a4 course which ‘we
cannot think of recommending, and which we are certain that
the government will not adopt The inference seems to be
that the question ought to be decided by declaring that what-
ever is an offence when committed against a freeman shall be
aleo an offence when committed against a slave.

It may perhaps be thought that, by framing the law in
this manner, we do,in fact, virtually abolish slavery in Brit-
ish India; and undoubtedly, if the law as we have framed it
should be really carried into full effect, it will at once deprive
slavery of thosé evils which are its essence, and will insure
the speedy and natural extinetion of the whole system.:- The
essence of slavery, the circumstance which makes slavery the
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worst of all soeial evils, is not,in our opinion, this, that the
master has 'a legal right to certain services from the slave;
but this, that the master has a legal right to enforee the per-
formance of those services without having recourse to the tri-
bunals. . He is a judge in his own cause. He is armed with
the powers of a magistrate for the protection of his own pri-
vate interest against the person who owes him'service. Every
other judge quits the bench'as soon as his own cause is called
on. The judicial authority of the master begins and ends
with eases in which he lias o direct stake, The moment that
a master i3 really deprived of this authority, the moment that
Lis right to serviee really becomes, like his right to money
which he has lent, o more civil right, which he can coloree
only by a civil action, the peculiarly odious and malignant
evils of slavery disappear at once. The name of slavery may
e retained, but the thing is no longer the same. It is evi-
dently impossible that any master can really obtain eflicient
sérvice from unwilling laborers by means of prosecution be-
fore the civil tribunals. Nor is there any instance of any
‘conntry in which the relation of master and servant is main-
tained by means of such actions. In some states of socicty
the laborer works becanse:the master inflicts instant correc-
tion whenever there is any discbedience or slackness. In a
different state of society, the peeple labor for a master be-
cause the master makes it worth their while. Practically, we
helieve it will be fonnd that there is no third way., A labor-
er who has neither the motive of the freeman nor that of the
slave, who is actuated neither by the hope of wages nor by
the dread of stripes, will not work at zll. The master may
indeed, if he chooses, go before the tribunals and obtain a
decree. But scarcely any master would think it worth while
to do so, and scarcely, any laborer would be spurred fo con-
stant and vigorons exertion by the dread of such.a legal pro-
ceeding. In fact; we are not even able to form to ourselves
the idea of a society in which the working-classes should have
no other motives to industry than the dread of prosecution.
We understand Low the planter of Mauritius formerly in-
duced his negroes to work. e applied the lash if they loi-
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tered. We understand how our grooms and bearers are in-
.duced to -work at Caleutta, They are: gainers by working,
and by obtaining a good character; they are losers by bemw
turned away. DBut in what other way servants ean be ind uced
to work we do not understand.

It appears to us, therefore, that if we can really prevent
the master from exacting service by the use of any violence
or restraint, or by the infliction of any bodily hurt, one of two
effects will inevitably follow: either the master will obtain
no service at all, or he will find himself under the necessity
of obtuining it by making it a source of advantage to the
laborer as Well as to hlmsslf A laborer who Lnows that if
he idles, his master will not dare to strike him ;. that if he
absconds, his ;master will not: dare.to. confine h:m, that his
master can enforce a claim to servieo only by taking more
tloublc, 1051ng more timo and sponding more money than the
service is worth, will not work for fear. It follows that if
ihe master mshes the laborer to work at all, the master must
have recourse to different motives, to the motl\«es of a free-
man, to the hope of reward, to the sense of reciprocal benefit.
l\ames are of no consequence. - It matters nothmg whetler
the hborer be or be not called a slave, All that is of real
moment is that he, should work from the motives and feel-
ings of the f;eeman

This effect, we are satisfied, wonld follow if outrages offer-
ed to slaves were really pumshed exactly as ouhrages offered
to freemen are punished. But we are far,indeed, from think-
ing that, by merely framing the law as we 11ave framed it,
we shall produce this effect. It is quite certain that slaves
are, at present, often oppressed by their masters in districts
where the magistrates and judges concéive that the law now
is ' what we propose that it shall henceforth be. It is, there-
fore, evident that they may continue to be oppressed by their
‘masters when the law has been made perfectly clear. - To an
ignorant laborer, accustomed from his birth to obey 4 superior
for daily food, to submit without resistance to the cruelty and
tyranny of that_ guperior, perhaps to be transferred, like a
‘horse or a sheep, from one superior to anothes, nei tl_;e'r.the'-law
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which we now propose, nor any other law, will of itself give
freedom. - It ig of little use to direct the judge to punish un-
less we can teach the sufferer to complain.

Wo have thought it right to state this, lest we should mis-
lead his Lordship in Council into an opinion that the law,
framed as we propose to frame it, will really remove all the
evils of slavery, and that nothing more will remain to be
done. 8o far are we from thinking that the law, as we pro-
pose to frame it, will of itself effect a great praetical change,
that we greatly doubt whether even a law abolishing slavery
would of itself effect any great practical chaege. Our belief
is that, even if slavery were expressly abolished, it might, and
would, in some parts of India, still continue to exist in prac-
tice. 'We trust, therefore, that his Lordship in Council will
not consider the measure which we now recommend as of it-
self sufieient to accomplish the benevolent ends of the British
Legislature, and to relieve the Indian Government from its
obligation to watch over the intérests of the slave population.

. NOTE (Q).
ON THE OHAPTER OF OFFENCES AGAINST TIE BTATE.

His Lordship in Counneil will perceive that,in this chapter,
we have provided only for offences against the Governiment of
India, and that we have made no mention of offences against
the General Government of the Dritish empire. . We have
donoe so because. it appears to us doubtful to what extent his
Lordship in. Council is competent to legislate respecting such
offences, . - The act of Parliament:which defines the legislative
power of the Council-of India especially prohibits that body
from making any law “which shall in any way affect any
prerogative of the Crown or the authority of Parliament, or
any part of the unwritten.laws, or constitution of the United
Xingdom of Great Britain and Ircland, whereon may depend,
in any degree, the allegiance of any persch to the Crown of
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the United Kingdom, or the sovereignty or dominion of the
gaid Crown over any part of the said territories.”

It might be argued that these words relate only to laws
affecting the rights of the Crown and of Parliament, and not
to laws affecting the penal sanetions of those rights, and that,
therefore, though the Governor.General .in’ Council has no
power to absolve the King’s &ibjects from their allegiance,
ho has power to fix the punishment to which they shall be
liable for violating their allegiance. 1t seems to us, however,
' that there is the closest connection in this case between the
right and the penal sanetion ; that a power to alter the sanc-
tion amounts to & power to abolish the right; and that Par-
liament, which withheld from ‘the Indian: Legislature one- of
those powers, cannot be.supposed to ‘have:internded to- grant
the other... -~ .« n e R
— If the Governor-general in Conneil has the legal power to
fix the punishment of « subject who should, in the territories
of the East Tndia Company, conspire the death of the King,
or levy war against the King, then the Governor-general in
Council has the legal power to fix that punishment at a fine
of one anna; and it is plain that a law which should fix such
a fine a5 the only punishment of regicide and rebellion, would
be & law virtually absolving all subjects within the territories
of the East India Company from their allegiance.

This part of the penal law, therefore, we have not ventured
to touch.  We leave it to’the Impérial Legislature. . But we
trust that we may be permitted to -suggest to his Lordship
in Council that the early attention of the Home authoritios
should be called to this subject, : :

There is no doubt that the eriminal statute law of England
is not binding generally on & native of Tndia in the Mofussil.
Whether the statute law relating to treason he binding on
Buch a native is a question with respect to which we do not
venture to give a decided opinion. It seems to us excoedin &
ly doubtful whether that part of the statute law be binding
on such a nmative. - It is quite certain that no court has ever
enforced it against. such s native; and that, in the opinion of
Iany respectable ahd intelligent judicial officers in the service
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of the Company, it could not legally be enforced against such
a native. Nor are:the Company’s judicial officers, by whom
alone such a native can legally be tried, likely to be accurately
acquainted with the statute law of England on tha subject of
treason, or with the mass of constructions and precedents by
which that law has been overlaid. If such a native be not
punishable under the English statuie law of treason, it is
difficult to say under what law he could be punished for that
erime. The regulations containnothing on the snbject. The
Couneil of India, we conceive, is' not competent to legislate
respecting it. “The. Mahometan  law might possibly be eo
violently strained as to reach it in Bengal and in the Madras
Presidency ; and in the Bombay Presidency it might possi-
bly be bronght within that clause which arms the courts with
an enormous discretion in cases in which they conceive that
morality and social order require protection. But there are,
in our opinion, strong reasons against retaining cither the
Maliometan penal law, or the sweeping clause of the Bom-
bay Regulations, to which we have referred, ' :

Tt.may. be added that the provision of the Bombay Regu-
lations, to which .we: have ‘referred, applies only to persons
who profess a religion with which a system of penal law is
inseparably conneeted.. Unless, therefore, the English statute
law on the subject of treason applies to natives in the Mofus-
sil, a point respecting which we entertain great doubt,a na-
tive Christian who shonld, at Surat, assist the levying of war,
not against the Company’s Government, but against the Brit-
isli Crown, wonld be liable to no punishment whatever.

This anomalous state of things may be,in some degree,
oxplained by the singular mauner in which the British em-
pire grew up in India. The East India Company was, during
a long conrse of years,in theory at least,under two masters,
It was subject to the King of England; it was subject also to
the great Mogul. - It derived its corporate existenco from the
British Parliament. It held its territorial possessions by a
grant from the Durbar of Delhi. The situation of the native
subjects of the Couipany bore some analogy to that of the
inhabitants of Mindelheim, while that fief of the empire was
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lield by the Duke of Marlborongh. The inhabitants of Min-
delheim were subjects of the Duke of Marlborough, bt they
owed no allegiance to the English Crown, though their sov-
‘ereign was subject to that crown. Tt was in this way that
the British empire in India originated. - It was long consider-
ed as a wise policy to disguise the real power of the English
under the forms of vasealage, and to leave to the Mogul and
his Viceroys the empty honors of a sovereignty which was
really held by the Company. This policy was abandoned
slowly and by impercepiible degrees. The recognition of
the supremacy of the King of Delhi appeared on the seal of
the British government down to a late period, and.on its
coin down to a still later period. = A great change has, indeed,
taken place since the grant 'of the Dewannee of the lower
provinees to the Company, but it had taken place so grad-
nally, that, though it wonld be absurd to deny that the na-
tives of Dritish India are now subjects of his Majesty, it
'would be impossible to point out the particular time when
they became so.

To theso cirenmstances we attribute most of the anomalies
which are to be found in the legal relation subsisting between’
the natives of Dritish India and the general govermment of
the empire. It seems highly desirable that the Imperial
Legislature should do.what cannot be done by the Local Leg-
islature, and should pass & law of high-treason for the territo-
ries of the East India Company.” As:far, indeed, as respects
the royal person, the present state of the law, though in the-
‘ory unseeinly, is not likely to canmse any practical evil. It is
‘highly improbable that any English king will visit his Indian
‘dominions, or that any plot, having for its object the death
‘of an Lnglish king, will ever extend its ramifications to In-
.dia. Dut it is by no meang improbable that persons residing
in the territories of the East India Company may ULe parties
to the levying of war against the British Crown, without vio-
lating any loeal regulation. If any insurreetion were to take
place in any of the British dominions in the Eastern Seas—in
‘Ceylon, for example, or in Manritins—it is by no means im-
-probable that persons residing within the Company’s territo-
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ries might furhish information and stores to the rebels. And
if this were done by a person not subject to the jurisdiction
of the courts established by Royal Clarter, we are satisfied
that there would be the most serious difficulty in bringing
the eriminal to legal punishment. :

We have, his Lordship in Council will pereeive, made the
abetting of hostilitics against the government, in ccrtain
cases, n separato offence, instead of leaving it to the operation
of the general law laid down in the chapter on abetment.
We have done so. for two reasons. In the first place, war
may be waged against the government by persons in whom
it is no offence to wage such war, by foreign princes and
their subjects. Our general rules on the subject of abetment
would apply to the case of a person residing in the Dritish
torritories, who should abet & subjeet of the British govern-
ment in waging war against that government; but they
would not reach the case of a person who, while residing in
the British territories, should abet the waging of war by any
foreign prince against the British government. In the see-
ond place, we agree-with the great body of legislators in

"thinking that, though in general a person who has been a
party to a criminal design which has not been carried into
effect, ought not to be punished so severely as if that design
had boen earried into effect, yet an’ exception to this rnle
mnst be made with respect to high offences against the State;
for Stato crimes, and especially the most heinous and formi-
dable State crimes, have this peeuliarity, that if they ave suc-
cessfully committéd, the - eriminal is almost always secure
from punishinent. - The murderer is in greater danger after
hig victim is despatched than before. . The thief is in greater
danger after the purse'is taken than before. But the rebel is
out of danger-as soon as he has subverted the government.
As the-penel law is:impotent against a guccessful rebel, it
is consequently ‘necessary that it should be made strong
and sharp against the first beginnings of rebellion, against
treasonable designs which have been carried no farther than
plots and preparations. We have, therefore, not thought it
expedient to leave such plots and preparations to the ordina-
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¥y law of abetment. Thatlaw isframed on principles which,

though they appear to us' to be' quite sound, as respects the
* gréat majority of offences, would be inapplicable here. Un-
der that general law, a conspiracy for the subversion of the
government would not be punished at all if the conspirators
were detected before they had done more than discuss plans,
adopt resolutions, and interchange promises of fidelity. A
conspiracy for the subversion of the government, which
should be carried as far as the gunpowder treason or the as-
gassination plot against William the Third, would be punish-
ed very much less severely than the counterfeiting of a ru-
pee, or the presenting of a forged check. We have, there-
fore, thought it absolutely necessary to. make separate provi-
sion for the previons abetting of great State offences. - The
subsequent abetting of such offences may, we think, without
inconvenience, be left to be dealt with according to the gen-
eral law. '

NOTE (D).

oKX THE CHAPTER OF OFFENCES RELATING TO TIE ARMY
AND NAVY.

A rEw words will explain: the necessity of having some
provisions of the nature of those which are contained in this
chapter_ . e e

1t is obvious that a person who, not being himself snbject
to military law, exhorts or assists those who are subject to
military law to commit gross breaclics of discipline, ig a prop-
er snbject of punishment. DBut the general law respecting
the abetting of offences will not reach such a person; nor,
fraied as it is, would it be desirable that it should reach
him. It would not reach him, becanse the wmilitary delin-
quency which he-has abetted is not punishable by this code,
and therefore i not, in our legal nomenclature, an. offence.
Nor is it desirable that the punishment of a person not mili-
tary, who has abetted a breach of military discipline, should
be fixed according to the principles on which we have pro-
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ceeded in framhing the law of abetment. We have provided
that the punishment of the abettor of an offence shall be
cqual .or proportional to the punishment of the person who
commits that offence; and this'seems to. us a sound principle
whenapplied only to the punishments provided by this code.
But the military penal law is, and must necessarily e, far
more severe than that under which the body of the people
live. ‘The severity of the military penal law can be justified
only by reasons drawn from the peeuliar habits and duties of
soldiers, and from the peculiar relation in which they stand
to the government. The oxtension of such severity to per-
gons not members of the military profession appears to us
altogether unwarrantable. If a person, not military, who
abets a breach of military discipline, should be made linble to
a punishment regulated, according to our general rules, by
the punishment to which such a breach of discipline renders
a soldicr liable, the wholo symmetry of the penal law would
be destroyed. IHe who should induce a soldier fo disobey
any order of a commanding officer would be liable to be puu-
ished more severely than a dacoit, a professional thug, an
incendiary, a ravisher; or a kidnapper. We have attompted
in this chapter to provide,in a manner more consistent with
tho general character of the code, for:the punishment of per-
sons who, not being military, abet military crimes.

NOTE (E).
ON THE CIAPTER OF THE ABUSE OF THE POWERS OF
PGBLIC SERVANTR,

Tars chapter is intended to reach offences which are com-
mitted by public servants,and which are of such 2 descrip-
tion that they can be committed by public servants alone.

" 'We have found considerable difficulty in drawing the line
between public servants and the great mass of the com-
munity. We hope that the description which we have given
in Clause 14 will be found to compreheud all those whom it



NOTES. ON THE INDIAN PENAL CODE; 293

is desirable to Lring under this part of the law, and wo trust
that,ywhen' the code of procedurs is completed, this deserip-
tion may be made both more securate and more concise.

- Those offences which are tommon between publie servarits
and other members of the eommunity we leave to the gen-
eral provisions of the code. If a public servant embezzles
public money, we leave him to'the ordinary law of eriminal
breach of trust. If he falsely pretends to have disbursed
money for the public, and by this deception induces the
government to allow it in his aceounts, we leave him to the
ordinary law of cheating, If he produces forged vouchers
to back his statement, we leave him to the ordinary law
of forgery.. We see no reason.for punishing these offences
more: severely when the government suffers by them'than
when private people suffer.. A government, indeed, which
does not consider the sufferings of private individunals as its
own, is not only sclfish but short-sighted in its selfishness.
The revenne is drawn from the wealth of individuals, and
every act of dishonest spoliation which tends to render in-
dividuals insecure in the enjoyment of their wealth is really
an injury to the revenue. - On every account, thercfore, we
think it desirable that the property of the State should, in
general, be protected by exactly the same laws which are
considered as auﬂ:elent for the protectlon of the property of
the subject.

We are not w1thout apprehens:on that we may be thought
to have treated the transgressions of public servants too favora-
bly, to have passed by mthout notice some malpractices which
deserve punishment, and where we bave provided punishiments,
to have seldom made those pumshmcnts sufficiently severe,

It.is true that we have altogether omitted to provide any
punishment for some kinds of misconduct on the part of pub-
lic servants. It ig true, also, that the punishments which we
propose in this chapter are not generally proportioned either
to the évil which the abuse of power prodnces, or to the de-
pravity of a man’who, having been intrusted with power for
the publie benefit, employs that pov« er to gratify his own co-
pidity or revenge. =~ ..
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But it is to be.rermembered that there is a marked distine-
tion bétween the penal clauses contained in this chapter and
the other penal clauses of the code.  In general a penal clause
sets forth the whole pumshment whwh can be inflicted on
an offender by any public authiority.” The penalty of theft,
of breach of trust, of cheating, of extortion, of assault, of
defamation, has been fixed on the supposition that it is t];c
whole peualty which the criminal is to suffer, and that uo
power in the State can make any addition to it. Dut the
penalty of an offence committed by a' publie functionary in
the exercise of his public functions has been fixed on the sup-
position that it will often be only a purt, and a small part, of
the penalty which he will suffer. 1t is in the power of the
government to punish him for many acts which the law has
not made punishable. It is in the power of the gavernment
to add to any sentence pronounced by the courts another sen-
tence which will often be even more terrible. To a man
whose subsistonce is derived from official emoluments, whose
liabits are-formed to official business, and whose whole ambi-
tion is fixed on official promotion, degradation to a lower post
is a punishment; dismissal from the-public service is a pun-
ishment sufficient even ‘for: & serious offenice. The mere
knowledge that his character has suffered in the opinion of
those superiors on whom his advancement depends probably
gives him as much pain as a heavy fine.

This ia to a gleat degree the case in every country, and as-
surcdly not less in India than in any other country. Indeed,
those servants of the Company by whom all the higher otﬁcea
in the Tndian government are filled entertain a feeling about
their situations very different from that which is found among
political men in England. It is natural that they should en-
tertain such a feeling, They-are sét apart at an early age
as persons destined to hold offices in India. Their education
is conducted at home with that view. They are transferred
‘when just entering on manhood to the country which they
are to govern. They.pass-the best years of their lives in ac-
quiring knowledge which is riest important to men who are
to fill high situations in-India, but which in any other wall

.
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of life would bLring little profit’and little distinction ; in- mas-
tering langnages which, when they quit this country, are use-
less to them; in studying a vast and complicated system of
revenue which is altogether peenliar to the East; in becom.
ing intimately acquainted with the interests, the resources,
and the projeets of potentates whose very existence is un-
known even to educated men in Europe. To such a man,
dismissal from the service of the Indian government is gener-
ally & very great calamity. His life has been thrown away.
It hias been passed in acquiring information and experience
whicly, in any pursuit to which he may now betake himself,
will be of little or no service to him., - There are, therefore,
few covenanted servants of the Company who, even if they
were men destitute of all hororable feeling, would not look on
dismissal from the service as a most scvere punishiment. But.
the covenanted servants of the Company are English gentle-
men; that is to say, they are persons to whom the ruin of
their fortunes is less terrible than the rmin of their characters.
There are few of them, we. believe, to whom an intimation
that their mtegrlty was stispected by the government wounld
not give more pain than a sentence of six months’ imprison-
ment for an offence not of a disgraceful kind, and to many
of them death itself would appear less dreadful than ignomin-
ious-expulsion from the body of which they are members.
Thus dismissal from the public service is & punishment ex-
ceedingly drcaded by public functionaries; and most dreaded
in this country by the highest class of public functionarics.
Nor is this all. It is not merely a severe punishment, bnt
it is also a punishment which is far more likely to be inflict-
ed than many punishments which are less severe. Those who
are logally competent to inflict it are bound by no rules,ex-
cept those which their own discretion may impose on them.
‘For what kind and degree of delinquency they shall infliet
it, by what evidence that delinquency shall be established, by
what tribunals the inquiry shall be conducted ; nay, whether
there ghall be any delinqueney, any evidence, any tribunal, is
absolutely in their breasts.. “They may infliet this: punish-
ment, and may be justified i in inflicting it, for transgressions
IV.—15
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which ‘are not susceptible of precise definition, and which
have not been substantiated'by decisive proof. They may be
justified in inflicting it, beeanse many petty circumstances,
each of which separately would be too trivial for notice, have,
when taken together, satisfied them that a functionary is unfit
for any public employment. They may be justificd in in-
flicting it, because they strongly suspect him of guilt which
they cannot bring home to him by evidence to which a Zillah
judge would pay any attention, Most of what we have said
of the punishment of dismissal from office applies, thongh not
in the same degree, to tho slighter punishments of censure,
suspension, and removal from a higher te a lower post.

We have shown that public- functionaries are liable not
only to the punishments provided by this code, but also to
other poenliar punishments of great severity. It seems, there-
fore, to follow that, if those who possess the power of inflict-
ing these peculiar pumshmen_ts can be trusted, some malprac-
tices of public functionaries may be safely left unnoticed in
this code, and that other malpractices need not be visited with
legal punighment &0 rigorous as their enormity might seew
to merit. The executive government, in our opinion, de-
serves to be trustéd.” At all events, it must be trusted; for
it is qulte certain that no lawe will prevent corruption and
oppression on the part of the servants of the Indian govern-
ment, if that government is inelined to screen the offenders.
The government, to say nothing of the vast influence which
it can indirectly exert, appoints, promotes, and removes judges
at its diseretion. It can remit any sentence pronounced by
tho courts. It can, thorefore, if it bie not Lonestly disposed
to ‘correct official abuses, render any penal clauses directed
against such abuses almost wholly inoperative. And if it be
honeéstly disposed; as:we firmly. believe: that it is, to correct
official abuses, it'will use for that ‘purpose its power of reward-
ing and punishing its servants.

Tt will be seen that we propose, under Clause 138, to punish
with imprisonment for a term not exceeding three years, or
with fine, or both, the corruption of public functionaries.
‘The punishment of fine will,we think, be found very effi-
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caclous in cases of this descnptlon, if the judges exercise the
power given them as they ought to do, and compol the delin-
quent to deliver up the whole of his ill-gotten wealth.

The mere taking of presents by a public functionary, when
it cannot be proved that such presents were corruptly taken,
we have made penal only in one particular case, to which we
shall hereafter call the attention of his Lordship in Council.
We have not made the taking of presents by public function-
aries generally penal; becanse, though we think that it is a
practice which ought to be carefnlly watched and often se-
verely punished, we are not satisfied that it is possible to
frame any law on the subject which wonld not be rendered
inoperative either by its extreme severity or. by its extreme
laxity. Absolutely to‘ prohibit:all publie functionaries from
taking presents would be. to-prohibit a son from contributing
to the support of a father, a father from giving a portion with a
daunghter, a brother from extrieating a brother from pecuniary
dlﬂ:lcultles No government would wish to prevent persons
intimately connected by blood, by marriage, or by friendship
from rendering scrvices to .each other ;" and no tribunals would
enforce & law which should make. the rendering of such ser-
vices a crime. Where no such cloge connection exists, the
receiving of large presents by a public functionary is gener-
ally & very suspicious proceeding. Buf a lime, & wreath of
flowers, a slice of betel-nut, a drop of ofto of roses poured on
his handkerchief, are presents. which it would, in. this corntry,
be held churlish to refuse, and which cannot possibly corrupt
" the most mercenary of mankind, Other presents of more
value than these may, on account of their peculiar nature, be
accepted, without affording any ground for suspicion. Lux-
uries socially consumed according to the usages of hospitality
are presents. of this description. It wonld be unreasonable to
treat a man in office as a criminal for drinking many rupees-
worth of champagne in a year &t the table of an acquaint-
ance; though if he were to suffer one of his subordinates to
accept even a shigle rupee in specie, he might deserve ex-
emplary punishment,

It appears to us, thérefore,’ that the takmg of presents
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where o corrnpt motive eannot Lo proved, ought not in gen.
eral to.bea.crime cognizable by the courte.  'Whether in any
particular case it ought to be punishcd ot not. will depeud on
innumerable circumstances, which it.is impossible accurately
to define—on the amount of the present, on the nature of the
present, on the relation in which the giver and receiver stand
to each other. Suppose that.a wealthy English agent, who
is interested in a young civil servant of the Company, were to
pay the debta of that civil servant; or, suppose that a resident
were to furnish money to ensble lns mvalul assistant to pro-
ceed to the Cape. - In these transactions there might be noth-
ing which the most scrnpulous could disapprove; but the
case would be widely different if a wealthy native. Zemindar
were to pay the debts of a collector of his district, or if any of
the officers at the residency were to receive mouney from the
minister of a foreign power. In such a case, though it might
Lo impossible to prove a corrupt motive, we think that the
govermment wonld be inexcusable if it suffered the delinquent
to remain in the public service.

We lLave hitherto put only extreme cages; cases in whicl it

is clear.that the taking of presents ought not to be punished,

or ‘cases in which it is clear that the taking of presents ought
to be-severely punished. * But between the extremes lie an
immense variety of cases,somo of which call for severe pun-
islunent, some for milder punishment, some for censnre, some
for gentle admonition, while some ought to be tolerated. We
have said that if a collector were to accept a large present
of money from a wealthy native Zemindar, he would deserve
to be turned out.of the service. - But if the collector were
to accept such a preésent from an English indigo planter, the
cae would be different. The. md:go planter might he his
uncle, Lis - brother, his. fatherdnlaw, his brother-inaw. In
that case: thero might be no-impropriety in the transaction.
Again,if a nativo in'the pablic serviee were to accept a pres

~ent from a Zemindar who was connccted with him by Llood.

marriage, or friendship, there might be no impropriety in the
transaction,
By the Act of Parliament to which the malpmctlr.es of the
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first British conquerors of India gave oceasion, the scrvants
of the Company were forbidden to-receive presents from
Asiaties, but were left at liberty to receive presents from
Europeans. The legislators of that time appear to have
proceeded on the supposition that the servants of the Com-
pany would all be Englishmen,.and that no Englishman
would ever have any such comnection with any native as
would render the receiving of presents from that native un-
objectionable.

Natives are now declared by law to be competent to hold
any post in the Company’s service. It would evidently be
improper to interdiet an-Asiatic in the service of the Com-
pany from receiving pecuniary assistance. from his Asiatic
father, or from- receiving a portion-with an Agiatic bride. It
seems to us, therefore, that the rule laid down by Parliament,
though it will still be in many cases an excellent rule of cvi-
dence, ought not,under the altered circumstances of Indig, to
continue to be a rule of law.

Again, it ought to be remembered that thie European and
native races are not at present divided from each other by so
strong a line of separation as at tho time when the Dritish
Parliament laid down the rule which we are considering.
The interval is still wide; bui it by no means appears to us,
as it appeared to the legislators of the last generation, to be
impassable. It is evident, therefore, that the rule formerly
laid down by Parliament is constantly-becoming:less and less
applicable to the state of India. On these grounds we have
thought it advisable to leave this matter to the executive
government, which will doubtless promulgate, from time to
time, such rules ag it may deem proper, and will enforeo sub-
mission - to those rules by visiting its disobedient servants
with censure, with degradation, or with dismissal from the
public service; according to the cirenmstances of every case.

We have thought it desirable to make one exception. We
propose that a judge who accepts any valuable thing by way
of gift from one whom he knows to be & plaintiff or a defend-
ant in any cause pending in his conrt shall be severely pun-
ished. This rule is not to extend to the taking of food in
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the interchange of ordinary civilities. It appears to us that
the objections which we have made to & general law prohibit-
ing the receipt of presents by public functionaries do not ap-
ply to this clause. The rule is clear and definite. The prac-
tice-against which it is directed is not a practice which ought
sometimes to bo encouraged, and sometimes to be tolerated.
It onght always, and under all circumstances, to Le discour-
aged. It therefore appears to unite all the characteristics
which mark out a practice as s fit object of penal legislation,

The only other penal provision of this chapter to which
we think it necessary to call the attention of his Lordship in
Conneil is that which is contained in Clause 149. '
© We are of opiuvion - that the preceding clauses, and the
power which the government possesses of suspending, de-
grading, and dismissing public functionaries, will be found
sufliciont to prevent gross abmses. But there will remain a
evowd of petty offences with which it is very diffienlt to deal,
offences which separately are too slight to be brounght before
the eriminal tribunals; which will sometimes be committed
by good public servants, and which therefore it would be in-
expedient to punish by removal from office, yet which will be
very-often committed if they can-be committed with impuni-
ty, and which, if often committed, would impair the cfficieney
of all departments of the administration, and wonld produce
infinite vexation to the body of the people.

By the existing laws of all tho presidencies, a summary
Judicial ‘power is given in certain cases to eertain official su-
periors for the purpose of restraining their subordinates.
We aro inclined to believe that this is a wholesome power,
and that it has, in the great majority of cases, been honestly
employed for the protection of the- publie. - We propese,
therefore, to adopt the principle, and to make the system nni-
form through all the provinees of the empire, and through
all the departments -of the public service. We propose that
a public functionary who is guilty of neglect of duty, who
treats his superiors with disrespect, or who disobeys the law-
ful orders given by them for his guidance, shall be liablo to
a fino not exceeding the official pay which he reccives in
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three months. In defanlt of payment he will be liable (see
Clause 54) to seven days’ imprisonment.

~In the code of procedure we think that it will be proper
to provide that the power of awarding this penalty shall be
given, ot to the ordinary tribunals; but to the official superi-
ors of the offender. Thus, if a subordinate officer employed
in the collection of revenue should incur this penalty, it will
be imposed by the collector, and the appeal will probably be
to the Board of Revenue. If an officer employed to execnte
the process of a Zillah court should neglect his duty, the fine
will be imposed by the Zillah judge, and the appeal will prob-
ably be to the Sudder court. If the offence should be com-
mitted by a tide-waiter, the collector of eustoms for -the port
will probably impose the. penalty, and the appeal will be to
the Board of Customs. These. instances wo give merely as
{llnstrations of what, at présent, appears to us desirable. The
details of this part of the law of procedure cannot be arranged
without much consideration and inguiry. :

~ One important question still remains to be considered. We
are of opinion that we have provided sufficient punishment
for the public servant who reccives a bribe. But it may be
doubted whether we have provided sufficient punishment for
the person who offers it. The person who, without any de-
mand, express or implied, on the part of a public servant, vol-
ubteers an offer of a bribe, and induces that public eervant
to aceept it, will be punishable under the general rule con-
tained in Clause 88 as an iostigator. But the person who
" complies with & demand, however signified, on. the part of a
public servant, eannot be considered as guilty of instigating
that public servant to receive a bribe. We do not propose
that such a person shall be liable to any punishment, and, as
‘this omission may possibly appear censurable to many per-
sons, we are desirous to explain our reasons,

In all states of society the receiving of a bribe is a bad ac-
tion, and may properly be made punishable. But whether
the giving of a bribe ought or ought not to be punished, is
a question whieh does not-admit of a short and general an-
ewer., There are countries in which thoe giver of a bribé ought
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to be more sevérely punished than the receiver. There are
countries, on the other hand,in which the giving of a bribe
nay be what it is not desirable to visit with any punishment.
In a country situated like England, the giver of a bribe is
generally far more deserving of punishment thau the re-
ceiver. The giver is generally the tempter; the receiver is
the tempted. The givor is generally rich, powerful, well cd-
ucated ; the receiver, needy and ignorant. The giver is un-
der no apprehension of suffering any injury if he refuses to
give. It is not by fear, hut by ambition, that Le is generally
indueed to part with his money. Such a person is a proper
subject of punishment. But there are countries where the
case is widely different ; where men give bribes to magistrates
from ‘exactly the same feeling which leads them to give their
purses to robbers or to pay ransom to pirates; where men
give bribes because no man can, withont a bribe, obtain com-
mon justice. In such countries we think that the giving of
bribes is not a proper subjeet of punishment. It would be
as abstrd, in such a state of soclety, to reproach the giver of
a bribe with corrupting the virtue ‘of public servants, as it
would be to say. that the traveller who delivers Lis nouey
when:a pistol is held to his breast eorriipts the virtne of the
highwaymsa. ' .

We would by no means be understood to suy that India,
under the British government, is in a state answering to this
last deseription. Still we fear it is undeniable that corrap-
tion docs prevail to a‘great extent among the lower class of
public functionaries; that the power which those functiona-
ries possess renders them formidable to the body of the peo-
ple; that in the great majority of cases the receiver of the
bribe is really the tempter, and that the giver of tho bribe is
really acting in self-defence.. . . . =

Under these circumstances; we are strongly of opinion that
it would be nnjust and eruel to punish the giving of a bribe
in any case in which it could not be proved that the giver had
really by his instigations corrupted the virtue of a public ser-
vant, who, unless temptation had been put in his way, would
have acted uprightly., .
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NOTE (F).

'ON THOE CHAPTER OF CONTEMPTS OF THE LAWFUL AUTHORITY
OF PUBLIO SI:.RVANTS

WE were at first disposed to Lave one chapter for coun-
tempts of the lawful anthority of courts of justice, another
for contempts of the lawful authority of officers of revenue,
and a third for contempts of the lawful authority of officers
of police. But we. soon found that these three echapters
would be almost the same, word for word. It appeared to ua
also that, in the existing state of the civil administration of
India, the separation which we were at first inclined to make
would produce nothing but perplexity. The functions of
magistrate and collector are very frequently united in the
~same person ; and that person is perpetually called upon, both
_ a8 magistrate and collector, to. perform acts which are judicial

in' their nature, to try offenders; and to decide litigated ques-
tions of civil right., While the division of labor between the
different departments of the public service is so imperfect, it
would be idle to make nice distinctions between those depart-
ments in the penal code.

In order to frame this chapter, wo went carefully through
the existing regulations of the three Premdenc:es, and extract-
ed the numerous penal proyvisions which are intended to en-
force obedience to the lawful anthority of different classes of
public servants, Having collected these provisions, and dis-
carded a very few which we thought obviously wureasonable
or superfluous, we proceeded to analyze the rest.

It is possible that our analysis may be imperfect; and it is
highly.p_robable that the punishments which we propose may
require some meodification. It will be seen that we propose-
the ssme punishment for all the offences which fall, in our
analysis, under the same head, TFor example; one head is
the omitting to obey the lawful summons of a publie servant,
Tor this offence we have only one punishment ; and this pun-
ishment will be applicable alike to the witness who omits to

]
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obey the lawful summ_ohs_jof_;t];e court of Budder Dewanny
Adawlut, to the witness who omite to. obey the lawful sum-
mons of a Moonsiff, to the putwarree whd in Bengsl omits to
obey the lnwful summens of the collector, to the ryot who in
the Madras Presidency omits to obey the lawful summons of
the collector, to the trader who in the same presidency omits
to attend a meeting lawfully convened for the distribution of
the Vizabuddy. In the same manner we propose onc pun-
islnnent for tlio eaptain of a ship in the IToogly who illegally
refuses to admit a custom-bouse officer on board, for a land-
holder who refuses to admit a sarveyor lawfully commission-
ed by the collector to measure land, for a distiller who refuses
{0 admit the proper officer to examine his distillery. Again,
we propose the same punishment for the person who resists
the taking of goods in execution under a decree of a comt of
justice, for the person who resists the taking of property by
way of distress for arrears of revenue, for the person who re-
sists the seizure of salt by. lawful anthority, for the person
who resists the seizure of 4 boat in default of toll by lawful
authority, for the person who resists the scizure of smuggled
goods by lawful authority. ﬁ

We are sensible that there may. be reasons which have
escaped us for making distinetions ‘in punishment between
offences which in our classification fall under the same head.
But it is impossible to find in any single person, or in any
small body of persons, so extensive and minute a knowledge
of cvery provinee of India, and of cvery departient of the
public service, as would be a sceurity against errors of this
description. We have no doubt that if his Lordship in Coun-
cil directs the code to be published for general information,
valuable suggestions will be received from servants of the
Company in different parts of India, and that those sugges-
tions- will enable  the government to modify the provisions
which we propose, by introducing proper aggravations and
mitigations.

The only provision whielr appears to us to require any
further explanation is that which is contained in Clause 182.

We have, to the hest of owr ability, framed laws against

-
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acts which ought to be repressed .at all times and ‘places, or
at times and places which it is in our power to define. Tut
thero aro ncte which at ono timo and place are perfectly inno-
cent, and which at another time or place are proper subjeets of
punishment ; nor is it always possible for the legislator to BAY
at what tinie or at what place such acts ought to be punishable.

Thus it may happen that a religious procession which is
in itself perfectly legal, and which, while it passes through
many quarters of a town, is perfectly harmless, cannot witl-
out proat risk of tumuolt and outrngo Lo suffered to turn down
a particular street inhabited by persons who hold the cere-
mony in abhorrence, and whose passions are excited by being
forced to witness it. Again, thore are many Hindoo rites
which in Hindoo temples and: veligions: assemblies the law
tolorutes, but which eould not with proprioty be exhibited 1n
& place which English gentlemen and.ladies were in the
Liabit of frequenting for purposes of exercise. Again, at a
particular season hydrophobia may be common among the
dogs at a particular place,.and it .may. be highly advisable
that all people at that place should keep their dogs strietly
confined. Again, there may be a particular place in a town
which the people are in the habit of using as a receptacle for
filth. In general this practice may do no harm; but an un-
healthy season-may arrive when it may be dangerous fo the
health of the population, and under such eircumstances it is
evidently desirable that no-person should be allowed to add
to the nuisance. It is evident that it is utterly impossible
for the legislature to mark out the route of all the religions
processions in India, to specify all the public walks frequent-
ed by English ladies and gentlemen, to foresee in what months
and in what places hydrophobia will he common among dogs,
or when a particular dunghill may become dangerous to the
health of a town, It is equally evident that it wonld be un-
Just to punish a person who cannot be proved to have acted
with bad intentions for doing to-day what yesterday was a
perfectly innocent act, or for doing in one street what it
would be perfectly innocent.to.do in another strest, withont
giving him some notice, : L
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What we propose, therefore, is to empower the local au-
thorities to  forbid acts which these authorities consider as
dangerous to the public tranqmlhty, health, eafety, or con-
venience, and to make it an offence in a person to do any-
thing which that person knows to be so forbidden, and which
may endanger the public tranquillity, health, safety, or con-
venience. It will be observed that we do.not give to the
loeal authorities the power of arbitrarily making anytlhiug an
offence; for unless the court before which the person who
disobeys the order is tried shall be of opinion that he has
done something tending to endanger the public tranquillity,
health, safety, or convenience, he will be liable to no punish-
ment. The effect of the order of the loeal anthority will be
merely to deprive the person who knowingly disobeys the
order of the plea that he had no bad intentions. Ile will
not be permitted to allege that if lie has caused harm, or risk
of Larm, it was withont his knowledge.

Thus, if in & town where no orde1 for the chairing up of
doo's Las been made, A suffers his dog to run about looac, A
will be lisble to.no, punishment for any mischief which the
" animal may do, unless jt can be shown that A kuew the ani-

mal to be dangerous. - But if an ‘order for confining dogs has
been issued,and if A knew of that order, it will be ne dcfcncc
for him to allege, and even to prove, tha.t he believed his dog
to be perfeetly harmless. If the court think that A’s diso-
bedience has caused harm, or risk of harm, A will be liable
to punishment. On the other hand, if the conrt think that
there was no danger, and that the loeal order was a foolish
one, A will not be liable to punishment.

Wo see some objections to the” way in which we have
framed this part of the law; but we are unable to frame i
better. .- Qn the one hand, 1t is,'as 'we have shown, absolutely
necessary  to-have: some’ Iocal rules which shall not require
the sanction of the legislature. On the other hand, we arc

" gensible that there is the greatest reason to 1pprehend muct
petty tyranny and vexation from such rules; and this al
though thie framors of those rules may Le very cxeellent ant
able men. There is scarcely any disposition in a ruler moi
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prejudicial to the happiriess of the people than a meddling
disposition. Yet experience shows us that it is a disposition
which is often found in company with the best intentions,
with great activity and energy, and with a ‘sincere regard for
the interest of the community. A public servant of more
than ordinary zeal and industry, unless he lLave very much
more than ordinary judgment, is the very man who is likely
to harass the people under his care with needless restrictions.
We have, therefore, thonght it necessary to provide that no
person should be punished merely for disobeying a local
srder, unless it be- made to appear that the disobedience has
been attended with evil, or risk of evil. Thus no person will
be punished for disobeying an idle and vexatious order.

The mode of promulgating these orders belongs to the code
»f procedure, which will, of course, contain such provisions as
may be required for the purpose of enabling the government
to exereise & constant and efficiont control over its local officers.

NOTE (G).
ON TH_E CHAPTER OF OFFENCES RELATING TQ I'UBLIC JUSTICE.

Many offences which interfere with the administration of
justice are sufficiently provided for in.other chapters, partic-
alarly in the chapter relating to conteinpts of the lawful an-
‘hority of public servants. - There still remain, however, some
»ffences of that description for which the present chapter is
ntended to provide.

The rules which we propose touching the offence of at-
:empting to impose on a court of justice by false evidence
liffer from those of the English law, and of the codes which
we have had an opportunify of consulting.

It appears to us,in the first place, that the offence which
we-have designated as the fabricating of false evidence is not
»unished with:adequate severity under any of the systems to
which we refer. This may perhaps be beeduse theoffence, in
ts aggravated forms, is not one of wery frequent occurrence
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in Western countries. - It is notorious, however, that in this
country the practice is exeeedingly common, and for obvious
reasons.. .The mero assertion of a witness commands fur less
respect in India than in Euvope, or in the United States of
America. In countries in which the standard of morality is
high, direet ovidence is generally considered as the best evi-
dence. In England assuredly it is so considered, and its valie,
as compnrod with the valne of cireumstantial evidence, in por-
haps overrated by the great majority of the population. But
in India we have reason to believe that the case is different.
A judge, after he Lias heard a transaction related in the saume
manner by several persons who declare themselves to be eye-
witnesses of it, and of whom he knows no harm, often feels a
considerable doubt whether the whole, from beginning to end,
be not a fietion, and is glad to meot with some cirenmstance,
however slight, which supports the story, and which is not
likely to have been devised for the purpose of supporting the
story. :

Henco, in England, a person who wishes to impose on a
court of justice kmows that he is likely to succeed best by
_ perjury, or subornation of perjury. But in Indis, where a
judge is generally on his guard against direct false evidence,
a more artful mode of imposition is frequently employed. A
lic is often conveyed to a court, not by means of witnesses,
but by means of circumstances, precisely because cirenm-
stances are less likely to lie than witnesses. These two modes
of imposing on the tribunals appear to vs to be equally wicked
and equally mischievous. It will, indeed, be harder to bring
Lome to an offender the fabricating of false evideneo than the
giving of false evidence. But wherever the former offence i
brought: home, we: would punish it as severely as the latter
Tf A pats a pursé in’ Z’s bag, with  the intention of enusing 7
to be convicted as & thief, we would deéal with A as if ho hat
sworn that he saw Z take & purse. If A conceals in Z's hous
& paper written in imitation of Z’s hand, and purporting to b
a plan of & treasonable conspiracy, we would deal with A a
if he had sworn that he was present at a meeting of conspir
ators at which Z presided.
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The ‘exception in Clause 190 is in strict eonformity with
this. principle. We propose to treat the giving of false evi-
dence and the fabricating of false evidence in exactly the
same way. We have no punishment for false evidence given
by a person when on his trial for an offence, though we con-
ceive that such a person ought to be interrogated. The
grounds on which this part of the law is founded will shortly
be submitted to government in onr report on the law of evi-
dence. As we do not propose to punish a prisoner for lying
at the bar in order to escape punishment,so we do not pro-
pose to punish him for fabricating evidence with the view of
escaping punishment, unless he also:contemplated some in-
jury to others as likely to- be produced by:the -evidence so
fabrieated.  If A-stabs Z, and -afterwards.on his trial denics
that he stabbed Z, we do not propose to punish A as a giver
of false evidence. And on the same principle, if A, after
having stabbed Z, in order to escape detection, disposes L's
body in such a manner as is likely to lead a jury to think the
death accidental, we do not propose to -punish A as the fabri-
cator of false evidence.

1t appears to us that the offence of attempting to impose
on a court of justice by falso evidence is an offence of which
there are numerous grades, some of which may be easily de-
fined. - The authors of the French ecode have not overlooked
these circumstances, though they have mot,in our -opinion,
marked the gradations very successfully.: The English law
makes no distinction whatever between the man who has at-
tempted to take away his neighbor’s life by false swearing,
and the man who has strained lhis conscience to give an un-
deserved goo'd character to a boy accused ‘of a petty theft.
The former is punlshed far tdo leniently; the latter perhaps

-too sevelely -

The giving of false evidence must always be a grave of-
fence,  But few points in penal legislation seem to us clearer
than that the law ought to make a distinetion between that
kind of false evidence which produces great evils, and that
kind of false ev1denee wlnch ploduces eompmatwely slight
evils. : :
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" As the ordinary punishment of false evidence, we propose
imprisonment.for' a term of not more than seven years, nor
less than one year. If the false evidence is given or fabri-
cated with intent to cause a person to be convicted of a grave
offence not capital, we propose that the person whe gives or
fabrieates such evidence may be punished with the punish-
ment of the offence which he has attempted to fix on ancther.
If the false evidence be:given ‘or fabricated with the inten-
tion of - causmg death, we propose.to punish it-in the same
maaner in which we propose to punish the worst attempts to
murder, If sach fulse. e\f:dencc actunlly couses death, the
person who has given or fabricated it falls under the deﬁni-
tion of murder, and is liable to capital punishment. In this
last point, the Jaw, as we have framed it, agrees with the old
law of England, which, though in our opinion just and rea-
sonable, has become obsolete

We think this the proper place to notice an offence which

. bears a close affinity to that of giving false evidence, and
which wa leave for. the present unpunished, only on account

of tho defectwe state of the existing law .of procedure—we

mean the crime of deliberately.and knowingly asserting false-

hoods in pleading. . Our opinions on this s'ubject may stal't]c

persons acciistomed to that boundless license which the Eng-

lish law allows to mendacity in suitors, On what principle

that license is allowed we must confess ourselves unable to

discover. A lends Z money; Z repays it. A Dbrings an ac-

tion against Z for the money,and affirms in his declaration

- that he lent the money, and hds never been repaid. On the
trial A's receipt is produced. It-is not doubted. A himself
canniot deny-that he asserted a:falsehood:in his declaration.
Ought A to enjoy- 1mpun1ty? Againi Z brings an action
against A for a dobt which is really due.. A’s plea is a posi-
tive averment that he owes Z nothing.  The case comes to
trial; and it is proved by overwhelming cvidence that the
debt is a just debt. A does not even attctnpt a defence.
Ought A in this case to enjoy impunity ¥ If;in either of the
cases which we have stated, A were to suborn witnesses to
support the lie which he has put on the pleadings, every one
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of these witnesses, as well #s A himself, would be liable to
severe.pnnishment. But.false evidence in the vast majority
of.cases springs out of false pleading, and would be almost
. entirely banished from the courts. if fa.lse pleading could be
g plaveuted :
- It:appears to.us that a]I the maxks w]nch indicate-that an
. act is a proper subject for legal punishment meet in the act of
false pleading. That false pleading always does some harm
is plain. Even when it is not followed up by false evidence,
i it always delays justice. That false pleading produces any
. compensating good to atone for this harm has never, as far
~.as we know, been even alleged. That false pleading w111 be
. more common if it is unpunished than if it:is punished; ap-
pears-as certain: as that!rape, theft, embezzlement, would, if
unpinished, be more commmeon than they now are. "It is evi-
dent, also, that there will be no more difficulty in trying a
charge of false pleading than in trying a charge of false evi-
t dence. The fact that a statement has been madc-in pleading
. will generally be more clearly proved-than the fact that a
- statement Lias been made in evidence. The falsehood of a
| gtatement made in pleading will be proved in exactly the
* pame mannet in which the falsehoed of a statement made in
" evidence is proved. Whether the accused person knew that
he was pleading falsely, the courts will determine on the same
evidence  on- which they now: determice. whether a w1tness
knew that he was giving false testimony. - :
‘We have as yet spoken only of the dlrect m]ury ploduced
" to honest litigants by false pleading. But this injury appears
to us to be only & part, and perhaps not the greatest part, of
the evil engendered by the practice. If there be any place
where truth ought 1o be held in peculiar honor, from whicl
falsehood ought to be driven with peculiar severity, in which
exaggerations, which elsewhere would be applanded as the
innocent sport of the fancy, or pardoned as the natural effect
of ‘excited ‘passion, ought to be discouraged, that place is a
court of justice. We object, therefore, to the use of legal
fictions, even when the meaning of those fictions is generally
understood, and we have done our best to exclude them from
Iv—18
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this code.:But that a person should come before a court,
should tell that court premeditated and eirenmstantial lics for
the purposé of preventing or postponing the settlement of a
just demand, and that by so doing he should incur no punish-
went whatever, seems to us to be a state of things to which
nothing but habit could reconcile wisc and honest men.
Public opinion is vitiated by the vicious state of the law.
Men who, in any other circumstances, would shrivk from
falschood, have no seruple about sotting np false pleas against
just demands. There is one place,and only one, where de-
liberate untruths, told with the intent to injure, are not con-
sidered as discreditable, and that place is n court of justice.
Thus the authority of the tribunals operates to lower the
standard of morality, and to diminish the esteem in which
veracity is held ; and the very place which onght to be kept
sacred from misrepresentations, such as would elsewhere be
“venial, becomes the only place where it is considered as idle
scrupulomty to shrink from deliberate falselood.
We consider & law for punishing false pleading as indis-
pensably necessary to the expeditious and satisfactory admin-
“istratjon:of justice, and we trust that the passing of such a law
will speedily followsthe appearance of the code of procedure,
We do not,as we have stated, at present propose such u law,
because, while the system of pleading remains unaltered in
the courts of this country, and particularly in the courts es-
tablished by Royal Charter, it will be ditficult, or, to speak
more properly, impossible, to enforce such a law. We have,
therefore, gone no farther than to provide a punishment for
the frivolous and vexatious instituting of ¢ivil suits, a practice
which, ovon while tho oxisting systems of procedure remain
nnaltered, may, without-any inconvenience, be made an of-
fence,. - The law on the- pubject: of false evidence will, us it
appears- to us, render unnecessary any law for pumshmg the
frivolous and vexatious preferring of eriminal charges.
- No other part of tbis chapter appears to require comment.



