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THE CONVICTED MENTALLY DISORDERED OFFENDER

INTRODUCTION

This part of the paper concerns itself generally with the
problems associated with the mentally disordered offender
subsequent to his or her conviction, and with proposed
alternative solutions to those problems. Accordingly, the
issues of how the mentally disordered offender should be
sentenced and dealt with if and when he or she is placed in
a prison setting are considered. Dangerous Offenders (as
defined under Part XXI of the Criminal Code) are being dealt
with in another part of the Criminal Law Review and are not
within the scope of this paper.

In its 1976 Report to Parliament on Mental Disorder in the
Criminal Process, the Law Reform Commission of Canada has
specified certain principles which it feels should underlie
a general approach to sentencing the mentally disordered
offender. In the Commission's view:

{a) Rehabilitation and treatment play an important but
secondary role in sentencing the mentally disordered

offender; the primary concern should be the
determination of a sentence that is just and fair in
the circumstances. Protection of society is the najor

concern in this regard.

(b) "ITlhe perceived need for treatment must not affect the
length of the sentence.”

(¢) ™Treatment administered within the context of the
sentence pronounced by the court must be consented to
by the offender. (This is a contentious issue. As the
Commission has noted, "Some feel that society is
justified in imposing any treatment on offenders if it
will reduce the possibility of further
criminality....Others take. the view that involuntary
treatment of individuals in the criminal process is an
unwarranted interference with basic individual
rights..."}.

Debate as to the precise incidence of mental disorder in
prison has continued for some time. Clearly, much of the
confusion and disagreement has resulted from problems of
definition. There is little agreement among mental health
professionals as to what constitutes a "mentally disordered
offender" requiring treatment. Some argue that personality
or character disorders come within the category. The
American Bar Association, on the other hand, argues that
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only the '"severely mentally 111" offender should be
considered for treatment. In either case, it is safe to say
that there are at least some mentally disordered cffenders
requiring treatment in every major prison. Defining
precisely who these people are is not within the scope of
this part of the paper.

The existence of mental disorder in prisons may be attribut-
able to any one of at least three factors, or to a combina-
tion thereof:

(a) The naturallv occurring incidence of mental disorder

Statistics Canada (198l) estimates that 10% to 30% of
the Canadian population, depending on one's definition,
is experiencing some form of mental disorder. The base
rate of mental disorder, the onset of mental disorder
at a developmental period coinciding with the age at
which people are at risk for crime, and the sheer
volume of incarcerated individuals dictates that a
sizeable number of offenders will develop a major
psychiatric disorder during their incarceration.

(b) The effect of stress and environmental conditions on
mental health

The prison environment has traditionally been seen as
excessively stressful for most offenders. Prison
violence, an austere physical surrounding,
overcrowding, restriction of movement, the trauma of
the judicial process and family/community separation
may all affect the incarcerated offender in a
deleterious manner.

(c) The less than complete screening of mental disorder at
the court level

There are several mental health "filter"™ mechanisms
currently in place within our judicial system. While
on remand for observation, for example, an accused may
be certified if he or "she meets the criteria of the
relevant provincial mental health legislation.
Alternatively, an accused may be found unfit to stand
trial or not gquilty of an indictable offence by reason
of insanity, and detained subject to the possibility of
being placed under an LGW. Clearly, however, not all
mentally disordered offenders are diverted from the
correctional system. Present "filter" mechanisms, even
if uniformly applied, are neither capable of fulfilling
such a function, nor designed to do so.
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In addition, it is a common practice for both the
prosecution and defence to consider the severity of the
charges and anticipated sentence contemporaneously with the
mental health status of the accused. The possibility
of lengthy detention under an LGW is an obvious deterrent
for the raising of an insanity defence:; other, less drastic
defences may therefore be raised by mentally disordered
persons accused of less serious offences. Conviction of
such persons may result in incarceration.

ISSUES
Igsue 1
What provision should be made concerning the disposition of

criminally responsible but mentally disordered offenders?

Discussion

The plight of the mentally disordered person involved in the
criminal process is that the criminal law is concerned not
with mental disorder per se, nor with its treatment, but
with its legal consequences. Accordingly, it is often the
case that an accused is charged, brought to trial, convicted
and sentenced to imprisonment notwithstanding that he or she
is known to be mentally disordered. Conversely, if the
accused is acquitted, he or she is free to go and the
criminal law has no further interest in the accused or his
or her mental health. Perhaps the criminal law should re-
orient its concerns in regard to the mentally disordered
offender, particularly in view of Principle (g)(iii) of the
Statement of Purpose and Principles in the CLCS document.
That principle states that "wherever  possible and
appropriate, the criminal justice system should also promote
and provide for...opportunities aimed at the personal
reformation of the offender and his reintegration into the
community.”

There are no special sentences in the Criminal Code for
mentally disordered offenders, aside perhaps from the
Dangerous Offender provisions in Part XXI (which, it should
be noted, apply to offenders who are not necessarily
mentally disordered)., A trial judge does have the option
under the Criminal Code of remanding an offender for
psychiatric examination before imposing sentence, and some
provinces provide alternative remand procedures: in their
mental health legislation. But while the law is clear that
a judge has an obligation to consider all relevant
psychiatric data in pronouncing sentence, it is vague or
silent as to the most appropriate response pursuant to that
consideration.
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A sentencing judge may often realize that a particular
offender suffers from mental disorder (it being one of many
factors that he or she is obliged to consider in making a
disposition); under present law, however, there exists no
specific power to "sentence" to a psychiatric facility.

Some of the options currently available to judges when
sentencing offenders with an apparent mental disorder are as
follows:

(a) Fine

This form of penalty has on occasion been employed as a
method of dealing with mentally disordered persons
convicted of relatively minor offences. The purpose
behind a fine is to punish rather than treat. The
appropriateness of using the fine as a means of dealing
with disordered offenders may be questioned by some.
Arguably, it should be used only in tandem with more
treatment-oriented sanctions.

(b) Probation

Probation may be imposed following the imposition of
imprisonment, conditional discharge or a suspended
sentence. In the case of a mentally disordered
offender, the usual conditions attached are psychiatric
treatment on an out-patient basis or an order to follow
a particular treatment programme.

For the most part, conditions of probation are
unrestricted under the Criminal Code. Various prcblems
may arise as a result of making psychiatric treatment a
condition of probation, however. First, there may be
serious ethical questions involved in coerced
treatment. <Can an offender who has been coerced into
treatment ever be said to have given his or her
voluntary consent? Second, there 1is the practical
problem that may arise under a probation order for
treatment where no psychiatric institution will accept
the offender as a patient. A third problem, again
practical, may arise where the psychiatrist whose
report formed the basis for the probation order is not
the psychiatrist to whom the offender 1is eventunally
referred for treatment; the latter psychiatrist may
disagree with the need for or the nature of treatment.
Finally, there is the shortage of appropriate treatment
facilities. Parole officers supervising released
offenders have often expressed frustration over
inadequate post-release treatment programmes for the
mentally digsordered ex—inmate.
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(c) Imprisonment

Prison sentences, unaccompanied by any particular
recommendation for treatment, are frequently given to
offenders whom the courts consider to be mentally
disordered. Some feel, particularly in the case of the
young, dangerous offender with a personality disorder,
that lengthy incarceration will have some rehabilita-
tive effect. On the other hand, the Ouimet Committee
has argued that "a person who has received a very long
definite sentence, say 20 years, may in fact be more
dangerous at the expiration of his sentence and return
to freedom than when he was sentenced.”

Alternatively, judges often imprison mentally
disordered coffenders whom they feel require treatment,
and at the same time recommend that they receive
treatment, either through prison facilities or through
transfer to a mental health institution. However, the
judge's recommendation is in no way binding; it offers
no assurance that the offender will receive the
treatment he or she requires. The fact that
psychiatric facilities at Canadian prisons are
seriously inadequate does nothing to help this
situation.

One of the primary objects of the criminal law is the
protection of society. Imprisonment provides such
protection, at least in the short term. A secondary
object, which imprisonment probably does not provide,
is rehabilitation. But where is the protection for the
future if there is no rehabilitation? The use of
prison sentences when dealing with mentally disordered
of fenders is therefore questionable.

Finally, what some might regard as the failure of existing
iaws to guide judges sufficiently in sentencing mentally
disordered offenders may lead to problems in practice.
Depending on their individual philosophies, different judges
may respond in different manners when sentencing offenders
with roughly equivalent mental disorders. Any inconsistency
in this regard may have potential consequences vis 3 vis
s.15(1) of the Canadian Charter of Rights and Freedoms. The
Statement of Purpose and Principles in the CLCS document

states that: *nersons found guilty of similar offences
should receive similar sentences where the relevant
circumstances are similar..." (Principle (h)) and that "in

order to ensure equality of treatment and accountability,
discretion at critical points of the ecriminal justice
process should be governed by appropriate controls...”
(Principle (3)).
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The essential purpose here is to identify alternatives that
could be made available to Jjudges when sentencing mentally
disordered o¢ffenders. The need for a more multi-faceted
approach is implied by the Law Reform Commission of Canada
in recommendations 29 and 30 of their 1976 Report.

Generally speaking, it may be appropriate to provide guide-
lines for judges in a revised Code in order to minimize the
possibility of arbitrariness and disparity inherent in wide
discretion. Greater emphasis, for example, might be placed
on non—-custodial alternatives. This would be consistent
with Principle (i) of the Statement o¢f Purpose and
Principles in the CLCS document, which suggests that "in
awarding sentences, preference should be given to the least
restrictive alternative adequate and appropriate in the
circumstances..." (emphasis added).

Alternative 1

Empower Jjudges to transfer mentally disordered offenders to
the civil system £for assessment with a view to c¢ivil
commitment.

Considerations

A mentally disordered individual who has committed a
relatively minor offence for which punishment or treatment
in a penal context would do little may be a suitable candi-
date for diversion into the civil system, While pretrial
diversion of mentally disordered offenders for the purposes
of c¢ivil commitment is a fact in practice, perhaps more
formalized procedures for diversion should be available at
the sentencing stage.

However, there are some serious practical problems that must
be addressed. First, the civil system may not be approp-
riate for most offenders who, although mentally disordered,
remain criminally  responsible and are therefore accountable
to the criminal system for their acts. Second, although in
the criminal system a mentally disordered offender can be
detained in hospital for treatment without being committed,
the civil system requires that he or she first meet its
standards of commitment. Difficulties may therefore arise
with the offender who is criminally responsible but who,
upon transfer to the civil system, is not found to be civil-
ly commitable. Anocother problem may arise in the case of the
disordered offender who recovers shortly after his or her
transfer toc the civil system. Should he or she be trans-
ferred back to the criminal justice system for resentencing?
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Alternative Il

Expand and modify the existing practice of making psy-
chiatric treatment a condition of probation.

Considerations

Psychiatric treatment is often a proper condition of proba-
tion: its use could be expanded to be consistent with a more
non-custodial approach to the sentencing of mentally dis-
ordered offenders. The Law Reform Commission of Canada has
recommended in its Report to Parliament on Dispositions and
Sentencing in the Criminal Process that broader probationary
conditions could form part of a Good Conduct Order, a Report
Order, a Performance Order or a Residence Order.

While the present provisions regarding probation orders
allow considerable flexibility, they may not always ensure
public safety or the proper treatment of the mentally
disordered offender. The Law Reform Commission has
recommended that conditions of psychiatric treatment only be
imposed when:

"(l) the offender understands the kind of program to be
followed,

{2) he consents to the program, and

(3) the psychiatric or counselling services have
agreed to accept the offender for treatment."”

Availability of treatment may also be a problem where the
treating psychiatrist disagrees with the assessing
psychiatrist’s view as to the treatability of a mentally
disordered offender. This problem could be resolved by the
court's ensuring that both psychiatrists come from the same
institution, or satisfying itself that the particular form
of treatment ordered is in fact available. Perhaps there
should also exist a mechanigm to ensure that the treatment
ordered is given.

The lack of adequate facilities is a more basic problem.
One option might be to direct offenders to follow

probationary treatment programmes at court-related
facilities (e.g., expanded versions of the existing Family
Court Clinics). The Forensic Psychiatric Services

Commission in British Columbia might be used as a model. It
is a centralized facility mandated to provide services to
courts, probation departments, parole authorities, local
detention facilities, etc. The functions of the B.C,.
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Commission are set out in more detail in s.4 of that
province's Forensic Psychiatry Act which charges the
Commission with providing expert forensic psychiatric
evidence, psychiatric assessment and care, and in-patient
and out-patient treatment. Referrals to the Commission may
be for pre—-trial, pre—sentence, and post-sentence
assessments, or for treatment. Treatment as a condition of
probation falls within the Commission's mandate. Although
there has been some debate as to the proper role of
treatment at the Commission's facilities, and although it
was always intended that the Commission would supplement
rather than replace "outside" facilities, it is clear that
the concept does have the advantage of providing reliability
and uniformity of service, which would not otherwise exist.

Alternative I1II

Expand and modify the existing practice of recommending
psychiatric treatment at a penal institution during
imprisonment.

Considerations

In cases where a term of imprisonment is warranted for a
mentally disordered offender, some have argued that the
sentencing judge should have a larger role in ensuring that
any treatment the judge finds to be necessary is received.
A prison-based order for psychiatric treatment is one way to
ensure that the penal institution is obliged to treat the
offender during his or her term.

The concept is not without difficulty, however. First,
there is the problem of expanding psychiatric facilities in
prisons. Second, there may be a tendency for some judges to
allow the need for psychiatric treatment to increase the
length of a sentence from that which would otherwise be
imposed. This contradicts one of the Law Reform Commission
of Canada's recommendations. Third, it has been argued that
the simultaneous combination of punishment with treatment
within a penal institution is counterproductive in terms of
rehabilitation.

Alternative IV

Empower judges to order that a term of imprisonment be spent
in whole or in part in a psychiatric facility.
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Considerations

Canadian courts are presently powerless to sentence mentally
disordered offenders directly to treatment facilities. At
most, judges may sentence to prison with a recommendation
for treatment there, or for subsequent transfer to an out-
side facility.

Hospital orders may be considered appropriate in instances
where the offender suffers from a disorder too serious to be
the subject of a community—-based order, yet is not so dan-
gerous as to require incarceration in prison. Proponents
argue that such orders ensure that an offender avoids the
deteriorating influences of simple incarceration, and
receives the treatment he or she requires. Treatment,
rather than punishment, is the objJect. However, the hos-
pital order, while simple in concept, may have complex
ramifications. From a practical standpoint, the number of
changes its implementation would entail, coupled with the
present general shortage of psychiatric facilities, make the
hospital order an ambitious proposal. It also constitutes a
radical reallocation of power in the criminal Jjustice
system, in that the court determines the actual place or
type of facility where the offender is to be treated, a
matter presently within the province of the corrections
departments.

The concept of a hospital order was first introduced under
the English Mental Health Act 1959. (The Mental Health
(Amendment) Act 1982 sets out considerable changes to take
effect in September, 1983). Section 60 of that statute sets
out the criteria for the making of a hospital order by a
court in regard to a mentally disordered person who has been
convicted of an offence punishable by imprisonment. The
court must be satisfied on the evidence of two medical
practitioners that the offender's mental disorder is of a
nature or degree that makes it appropriate for him or her to
receive hospital treatment and, where the offender is suf-
fering from mental impairment or psychopathic disorder, that
treatment is likely to benefit him or her. The court has no
jurisdiction to make a hospital order unless it is satisfied
that arrangements have been made for the admission of the
offender to the hospital within twenty-eight days of the
date the order is made. Certain courts may even make a
hospital order without first convicting an accused person if
satisfied both that he or she suffers from mental illness or
gevere mental impairment, and that he or she did the act
charged.

Section 65 of the Act provides that in certain instances, a
court has the power to restrict discharge from the hospital.
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Where a hospital order is made and it appears to the court
(having regard to the nature of the offence, the antecedents
of the offender and the risk of his or her committing
further offences if released) that it is necessary for the
protection of the public so to do, the court may further
order that the offender be subject to special restrictions
(e.g., no application for discharge will be permitted: a
leave of absence, transfer or discharge may only be granted
with the consent of the Home Secretary).

It should be noted that, unless a restriction order is made,
where an offender is admitted pursuant to a hospital order,
he or she is (with some exceptions) generally treated as if
he or she had been admitted for treatment on an involuntary
basis.

On the whole, hospital orders have provided mentally dis-
ordered offenders in England with better access to treat~-
ment. The English experience has not been entirely satis-
factory, however. Many criticisms have been made, such as
the following:

{a) English facilities were at first simply not able to
respond to the demand resulting from hospital orders.

(b) Notwithstanding the availability of restriction orders,
security has proved to be a problem at many English
hospitals. This is probably the result of a lack of
communication between court and hospital authorities,
and an inability to satisfactorily assess an offender's
dangerousness.,

(c) Although an English judge must be satisfied that
arrangements have been made for admission of an
offender to a hospital, "thosae identified with
[Canadian] mental health facilities were particularly
concerned that a court should appear .to have the right
te order admission to and restrict discharge from
hospital. It was felt that hospital officials should
be able to determine who, based upon appropriate
admission criteria, would be admitted to and discharged
from psychiatric facilities..."™ (Ouimet Report).

(d) The dquestion of consent to treatment was not clearly
dealt with in the 19539 Act, leading to the ethical and
practical questions associated with this concern.

(e} Under the English hospital order system, detention is
largely indeterminate.
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The Ouimet Committee responded to some of these concerns by
devising the concept of a "hospital permit.”

Under this proposal, the court would be empowered only to
authorize treatment, subject to agreement of the hospital to
admit. i+ was felt that the appropriate criteria for the
hospital to use with respect to admission and discharge
would be those applicable to civil commitment as contained
in provincial mental health legislation. It was also
envisaged that in the case of of fenders sentenced to prison,
court-authorized hospital permits could be used to "permit
the offender to enter a hospital £for treatment and to
provide that time spent in hospital should count towards
sentence" (Ouimet Report}.

In 1976, the Law Reform Commission of Canada recommended the
utilization of a variation of the hospital order. Consent
(on the part of both the of fender and the treating institu-
tion) lies at the heart of its proposal. The proposal’s

main points may be summarized as follows:

(a) A hospital order may be made for a fixed term in lieu
of imprisonment.

(b) The sentencing judge should first remand the offender
to a psychiatric institution to determine whether the
offender is suffering from a psychiatric disorder that
is susceptible to treatment.

(¢) The judge should further determine that there exists an
institution able and willing to provide treatment.

(d) The order should only be made with the consent of the
offender and the agreement of the psychiatric
ingtitution.

{e) Release procedures should be governed by the same
principles and criteria as ordinary sentences.

(£) The offender or the institution may ask either the
court or a board that transfer be effected to the
correctional system.

(g) The offender should be entitled to parole.

(h) The offender would be deemed to be serving his or her
sentence for the purposes of escape, Or being
unlawfully at large.

(i} A hospital order should be appealable in the same
manner as any other sentence.
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Although the Law Reform Commission has addressed some of the
English problems, there remain some concerns with its
proposals in particular and with the concept of hospital
orders in general. For example:

{a)

{b)

{c)

(4)

(e}

There is uncertainty as to what type of mental disorder
should be the subject of a hospital order. The Law
Reform Commission prefers "a psychiatric disorder that
is susceptible to treatment..." but this might include
alcoholism, addiction or even (according to some)
psychopathy. The English Mental Health Act 1959
stipulates "mental 1illness, psychopathic disorder,
mental impairment or severe mental impairment,” The
Ouimet Committee, on the other hand, preferred the
standard for eligibility to be the same as that for
provincial civil commitment.

A hospital order is a sentence o©of custody and a
sentence of treatment, There are conflicting
interests on the part of the c¢ourt and the treating
psychiatrist as to who should determine the specific
terms of treatment (i.e., whether custody should be
"open™ or "secure", Tin-patient"™ or T"out-patient",
etc.) English—-type restriction orders, for example,
may conflict with the psychiatrist's plans for
treatment,

Pgychiatrists are unanimous in the view that no
treatment should be ordered without the consent of the
psychiatric facility.

Again, because of the great differences in psychiatric
opinion and theoretical approach, it is possible that
psychopaths (generally accepted as being untreatable)
will be assessed as treatable and be admitted to
psychiatric hospitals. This may lead to a misuse of
available therapeutic resources. Amendments to the
English legislation have responded to this concern by
stipulating that before making a hospital order, the
court having evidence of this form of disorder must
also have evidence that treatment is likely to
alleviate or prevent a deterioration of the offender's
condition.,

Availability of appropriate treatment facilities is
currently a problem in any event. In some parts of
Canada, the required psychiatric facilities are
nonexistent. In order to accommodate a hospital order
system, therefore, new facilities would have to be
built, and old ones modified for security purposes.
The question of whether gsuch a system warrants the cost
that would be involved must be considered.
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(f) More generally, hospital orders were conceived of at a
time of optimism with regard to the attainable results
of psychiatric treatment. It has been argued that
psychiatriec procedures have since largely failed to
live up to their initial promise. Labouring under
false assumptions, judges may over=-utilize the hospital
order, and deplete therapeutic resources.

{g) It may be argued that offenders who have been found to
be criminally responsible, regardless of whether they
suffer from mental disorder, should be punished rather
than treated.

(h}) While there are difficulties with regard to the
ordering of compulsory treatment, there are also
difficulties with a requirement for the consent of the
offender to treatment under a hospital order. Some
argue that there will be a problem in determining
whether mentally disordered offenders are sufficiently
mentally competent to give voluntary consent; others
counter that 1if they have been found criminally
responsible for their acts, they should also be capable
of consenting. Still others argue that society, in the
interest of its protection, may have the right to treat
disordered offenders compulsorily. Perhaps only
certain classes of offenders should be subject to
compulsory treatment. The problem is one of balancing
competing interests. In this regard, principle {a) of
the Statement of Purpose and Principles in the CLCS
document should be kept in mind. It requires that "the
criminal law should be employed...in a manner which
interferes with individual rights and freedoms only to
the extent necessary for the attainment of ‘its
purpose...."”

(i) As with the present transfer system, the financial and
jurisdictional difficulties of assigning offenders (via
federal hospital orders) to provincial mental hospitals
would remain. :

(j) If, through reform, prison-hospital tranfers can be
achieved quickly and efficiently, is the hospital order
system really necessary?

There are possible variations to the hospital order concept
that merit attention. One is a bifurcated system whereby
the judge sets the maximum period of custodial sentence, and
another body determines where and how a mentally disordered
offender should commence his or her treatment. Another is
the example provided by the state of Washington,
Legislation in that state allows the court to divert
of fenders (the programme is aimed at sexual offenders} on
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their consent from the correctional system to special
treatment centres. The offenders remain in the care of
these centres until treatment is complete and they are
capable of being released on probation. However, offenders
are returned to court where a Jjudge (not the hospital)
decides whether they should be released on probation once
treatment is complete. This system gives the court the
discretion to isolate the offender from the criminal justice
system in a treatment setting by allowing judges to, in
effect, make probation orders similar to hospital orders
with the condition that the offender accept treatment at the
hospital.

Issue 2
What disposition should be made of an offender who has been
sentenced to imprisonment and who is subsequently found to

be mentally disordered?

Discussion

An offender may be found to be suffering from a mental dis-
order while in prison for a number of reasons. His or her
disorder may have gone undetected through the entire
criminal process and only come to light after a period of
time in prison. He or she may only have developed a mental
disorder after having been convicted and sentenced to
prison. Or he or she may have had a disorder that was
detected at some phase of the criminal process, but was not
severe enough to prevent his or her trial, conviction, and
sentencing (i.e., it did not affect his or her fitness to
stand trial or negate his or her criminal responsibility).
Even assuming the existence of a form of hospital order that
would eliminate this last source of mental disorder in
prisons, the issue of disposition of the mentally disordered
prison inmate requiring treatment remains important.

Current procedures allow for inmates with suspected mental
disorders to be evaluated by the correctional system and,
where appropriate, treated at psychiatric facilities within
the prison. However, as has already been noted, the
adequacy of such facilities 1is doubtful. As a result,
treatment in the psychiatric wards of prisons is limited.
As offenders who go unassessed and untreated will likely
pose problems in the community when they are released, the
Parole Board is properly concerned that it have in its
possession all relevant information, ‘including evidence of
mental disorder.

Inmates whose disorders are detected (particularly those
with acute mental disorders and those considered to require
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ongoing psychiatric consultation or treatment) will often be
transferred outside to an appropriate mental health facil-

ity.

The mechanics of such a transfer can be achieved in

one of four manners.

(a)

(b)

The tranfer of mentally disordered inmates housed in
federal npenitentiaries <can be made to Regional
Psychiatric Centres (RPCs). This is a relatively
simple transfer procedure which involves little delay:;
RPCs are administered by Correctional Services Canada
as any other penitentiary.

RPCs were constructed in the 1970's with a view to
relieving the burden from penitentiaries (which were
incapable of providing adequate psychiatric treatment)
and from provincial mental hospitals (which were unable
or unwilling to provide adequate treatment and/or
security). However, there are problems. First, in
some provinces, the RPCs are a duplication of services
already provided in the province. Second, as only
three of the anticipated five regions now have RPCs,
mentally disordered inmates from twc regions often
either do not benefit or must travel a long distance
from home and family. Third, there is some dispute as
to the proper role of RPCs. The Centres view
themselves as being primarily treatment-oriented, but
the penitentiaries would prefer to see them act as
secure hospital units that would accept the transfers
of difficult but "untreatable" inmates with personality
disorders.

The transfer of penitentiary inmates to provincial
mental hospitals can be effected under s. 19 of the
Penitentiary Act. It provides as follows:

"19,.(1) The Minister may, with the
approval of the Governor in
Council, enter into an agreement
with the government of any province
to provide for the custody, in a
mental hospital or other appropri-
ate institution operated by the
province, of persons who, having
been sentenced or committed to
penitentiary, are found to be
mentally ill or mentally defective
at any time during confinement in
penitentiary.”



(c)
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This provision, however, has been employed only
sparingly. The primary problem is one of jurisdiction:
federal inmates requiring provincial mental health
services. Historically, the provinces have been
reluctant to accept meanlly disordered persons from
the criminal justice §ystem into their civil
facilities. Today, while formal or informal agreements
are in place under s. 19, the practical difficulties of
arranging for transfers remain enormous. Some of these
are as follows:

(i) The provinces have inadequate
forensic psychiatric facilities, in
terms of both of +treatment and
security.

(ii) The provinces were overburdened with
their traditional civil mental
health responsibilities,

(iii) There is a perceived danger to civil
programmes and patients.

(iv) There 1is an 1inability to reach
agreement on mutually acceptable per
diem rates and other cost~related
factors.

{v) There 1is confusion as to whether
certifiability should be the
standard for provincial acceptance
during the term of imprisonment and,
if not, as to whether and when civil
commitment should be sought prior to
scheduled release.

As a result, penitentiary—-to-hospital transfers are not
common., While Regional Psychiatric Centres represent a
partial solution, the needs of many mentally disordered
inmates still are not being met.

The transfer of inmates in provincial prisons to
provincial mental hospitals can be effected pursuant to
the relevant mental health or corrections legislation
in each province.

The transfer of inmates in provincial prisons to
provincial mental hospitals can also be effected
through the use of a lieutenant governor's warrant
(LGW), pursuant to s.546 of the Criminal Code. That
provision states:
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n546.(1) The lieutenant governor of a
province may, upon evidence satisfactory
to him that a person who is insane,
mentally ili, mentally deficient or
feeble-minded is serving a sentence in a
prison 1in that province, order that
the person be removed to a place of
safe-keeping to be named in the order."

Arguments in favour of this transfer procedure -- effi-
ciency, convenience and protection of society =-- are weak.
It is almost never used, and there is a consensus that it
should be abolished. The Law Reform Commission, in its 1976
Report, has recommended its repeal for several reasons.
Arguably, it is redundant, its objects already being
attained through provincial legislation. Moreover, there is
no legislative guidance as to the procedures to be followed
by the lieutenant governor. Because the LGW is an executive
order, it is virtually non-reviewable. Further, the dura-
tion of the detention 1is indeterminate. While the
lieutenant governor may, under 5,547 of the Code, appoint a
board of review to hold periodic reviews of such persons, he
or she is under no obligation either to do so or to accept
its recommendations. As a result, a prisoner serving a
relatively short term for a minor offence who develops a
mental disorder requiring treatment could be placed under a
s. 546 LGW and be detained for a lengthy period of time
despite the fact that he or she may never meet c¢civil commit=-
ment criteria. (Note that the non-reviewability and
indeterminacy aspects of the LGW procedure may violate ss.7

and 9 of the Charter of Rights and Freedoms ) .

Generally speaking, the various procedures for the transfer
of mentally disordered inmates have lead to a problem of
disparate practices across Canada. For example, a mentally
disordered person convicted of a relatively minor offence in
one province may be detained pursuant to an LGW, while an
equivalent person in another province may be released. The
possibility of such disparate treatment may have implica=-
tions vis 3 vis s. 15(1) of the Charter, and the Statement
of Purpose and Principles (principles (h) and (§)) in the
CLCS document (previously digcussed).

Alternative I

Expand or establish adeguate psychiatric facilities within
penal institutions.
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Considerations

This proposal has the advantage of eliminating the need for
transfer and all its attendant problems. When an inmate
(federal or provincial} is suspected of having a mental
disorder, only in-house administrative procedures would be
necessary to place him or her in the psychiatric ward of
the particular prison involved. Included in this proposal
might be an expanded version of the Regional Psychiatric
Centre concept.

The difficulties in such a proposal have already been
canvassed. Prison psychiatric facilities would have to be
enlarged. But the primary role of prisons is to provide
secure custody; mental hospitals best provide treatment for
chronic¢ cases, In addition, such a decentralized system
might duplicate services elsewhere and might be inefficient,
in terms of both cost and effectiveness. The tendency for
the corrections and treatment sectors of a prison to pursue
their own disciplines might inevitably lead to two institu-
tions within the same walls, necessitating some form of
transfer procedure.

Alternative II

Provide for a modified version of executive order for
transfer from a penal institution to a mental hospital.

Considerations

Currently, s.546 may be used only with respect to provincial
prisoners. While expansion of the provision to allow for
the transfer of federal prisoners would have certain
advantages, it might create jurisdictional problems. The
$.346 LGW is a form of (delegated) executive order, but
there 1is widespread support for abolition even in its
present form. Alternatively, the lieutenant governor—-in-
council (cabinet) could direct the transfers of mentally
disordered offenders. Such option would ensure political
accountability. However, the more contentious aspects of
the existing LGW procedure, particularly indeterminacy and
non-reviewability must be addressed.

In England, the Mental Health Act 1959, as amended, employs
the concept of executive-ordered transfer by empowering the
Home Secretary to direct appropriate transfers. Section 72
provides that where the Home Secretary is satisfied on the
basis of the reports of at least two medical practitioners
that an offender is suffering from a mental disorder (the
criteria being the same as those for a Jjudge making a
hospital order), he or she may direct the transfer of the
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offender to a specified hospital. This direction will
thereafter have a similar effect to that of a hospital
order. Furthermore, s. 75 authorizes the Home Secretary,
when notified by the "responsible medical officer" that the
patient no longer requires treatment or that no effective
treatment for his or her disorder can be given, to return
the patient to prison or to discharge the patient. Any
direction restricting discharge ceases to have effect on the
expiration of the sentence.

United States federal law, on the other hand, stipulates
that a board of examiners for each £federal correctional
institution shall examine an inmate alleged inter alia to be
"insane," and report to the Attorney General. The Attorney
General may then direct that the prisoner be transferred to
a federal mental hospital "to be kept until, in the judgment
of the superintendent of said hospital, the prisoner shall
be restored to sanity or health or until the maximum
sentence,” The "board of examiners" appears to have the
same role as the "board of review" constituted under s. 547
of the Criminal Code.

Both the English and U.S. Federal jurisdictions prescribe
that the mentally disordered inmate may be detained for
treatment only during the period of his or her sentence.
Presumably, civil commitment is the option thereafter. How-
ever, the discretion apparently afforded the executive in
each case indicates that there may be difficulty in review-
ing executive decisions to transfer during the period of the
sentence. .

Alternative III

Provide for proceedings before a court to authorize transfer
from a penal institution to a mental hospital.

Considerations

This proposal has the advantage of (a} clearly allowing for
reviewability of decisions made, and (b) not being suscept-
ible to political considerations. Further, decisions con-
cerning individual liberties and protection of the public
may be considered more properly in the domain of the court.

Arguably, however, the courts may be ill-equipped to handle
this type of proceeding as efficiently as a specialized
board. The court system, already clogged, may not be able
to assume this additional role.
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One variation of a court-ordered transfer may be used at the
time of disposition of the "hospital permit™ envisaged by
the Ouimet Committee, In effect, such disposition amounts
to court authorization in the first instance of potential
future transfers of mentally disordered inmates; it obviates
the need for a return to the court (or other authority) for
any subsequent authorization for transfer.

Alternative IV

Provide for proceedings before an administrative tribunal to
authorize transfer from a prison to a mental hospital.

Considerations

A tribunal would have the advantages of reviewability and
efficiency (as a result of its familiarity with the issues).
If procedural protections are not as stringent as those
provided by the courts, however, an administrative board may
not be suitable to adjudicate matters as important as the
disposition of mentally disordered offenders.

One proposal for such a board has been prepared by an
Alberta organization and submitted to the Task Force to
Review The Alberta Mental Health Act (October 1982). It
envisions such a board being composed of members of the
judiciary and the Health, Corrections and Attorney General's
departments. The board would act as a coordinating body to
facilitate requests for appropriate mental health interven-—
tion, and to order transfer to treatment programmes., In
addition, the board would act to safequard the rights of the
mentally disordered inmate and to ensure that treatment
programmes were made available.

Finally, there are several areas of general concern that
must be considered, whatever form of transfer procedure is
utilized,

First, it may be that the authority ordering the transfer
should have standards and principles to gquide it as to when
and in what circumstances transfer of mentally disordered
inmates should be authorized. The views of the affected
parties —-- the inmate, the correcticnal facility, and the
mental health facility -- may all be relevant in this
regard. The American Bar Association in its draft Criminal

Justice Mental Health Standards (April, 1983) has set Forth
its views as to what these principles should be. They may
be summarized as follows:
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(a) Voluntary Transfer — Where the inmate desires treatment
and both the correctional and mental health facilities
believe such treatment is warranted, the inmate should
be transferred upon endorsement by the proposed
authorities. According to the commentary, "The purpose
of this provision is to avoid the time, expense and
trauma of judicial commitment procedures when all
parties agree that the prisoner needs treatment in a
mental health facility."

(b} Court-ordered Transfer =~ Where the inmate desires
treatment, and the correctional facility believes such
treatment is required but the mental health
facility is unwilling to accept the inmate, then the
correctional facility should be able to petition before
the proper authority for a transfer order. This
provision is intended to provide a means for resolution
of disputes between correctional and mental health
facilities where negotiations between them break down.

(¢} Involuntary Transfer - Where correction officials
believe an inmate requires treatment and the inmate
objects to such treatment, involuntary transfer
proceedings should be initiated before the proper
authority. This provision would give the inmate most
of the rights normally enjoyed by the subjects of
American commitment procedures, including due process
protection. (Alternatively, this transfer could be
effected through civil commitment).

(d) Emergency Transfer - If the need for emergency
intervention arises with respect to any inmate,
correctional authorities should be able to authorize
the immediate transfer of such person to a suitable
mental health facility. This procedure would be
subject to a hearing to review the transfer within a
reasonable time after it has been effected.

Second, there is the issue of consent to treatment, which is
a concern not limited to transfer procedures.

A third area of general concern that pervades the matter of
prison-hospital transfers is jurisdiction. The difficulties
in attempting to arrange for cooperation between the federal
(and provincial) corrections system and the provincial
mental health systems have been considerable,. Barring
radical changes in the infrastructure, the only solution
appears to be to improve the provisions allowing for agree-—
ments between the relevant authorities. In its 1969 Report,
the Ouimet Committee recommended that "statutes providing
the authority for transfer from correctional facilities be
amended so as to allow transfer to take place immediately
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upon the basis of local negotiation.™ Agencies such as the
British Columbia Psychiatric Forensic Services Commission,
previously discussed, may have a valuable role to play in
this regard.

A fourth concern relates to the need for national uniformity
of legislation and procedures in the area of transfer (see
recommendation 31 in the Law Reform Commission of Canada's
1976 Report. This may be necessary to eliminate jurisdic-
tional problems, to streamline procedures (e.g., to elimi-
nate the redundant LGW provision) and to conform to the
equality of treatment principle generally.

Issue 3
What provision should be made for periodic review of the

detention of mentally disordered offenders transferred to
mental health facilities?

Discussion

Since review is accorded civilly committed patients, it is
arguable that those detained pursuant to the criminal system
should have an equivalent right. A properly implemented
review procedure is compatible with efficient wuse of
resources; it helps to ensure that mentally disordered
offenders are returned to correctional facilities as soon as
they are "well" or deemed no longer treatable.

The release of provincial prisoners transferred to mental
hospitals via an LGW under s. 546(1) of the Criminal Code is
governed by s. 546(3). That section provides for the return
to prison of a prisoner who is liable to further custody and
the discharge of one who 1is not, where the Llieutenant
governor is satisfied of the individual's recovery from
insanity, mental illness, mental deficiency or feeble-
mindedness. Section 546(4) goes on to provide that "Where
the lieutenant governor is satisfied that a person to whom
subsection (2) applies has partially recovered, he may,
where the person is not liable to further custody in prison,
order that the person shall be subject to the direction of
the minister of health for the province, or such other
person as the lieutenant governor may designate, and the
minister of health or other person designated may make any
order or direction in respect of the custody and care of the
person that he considers proper.®”™ This is clearly a very
broad discretion - to confer on largely unspecified
individuals. Arguably, some thought should be given to the
question of whether this provision should be retained,
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repealed, or amended in some way so.as to specify more
clearly the persons who may be designated by the lieutenant
governor and to structure their discretion to improve
accountability.

Obviously, without some help, the lieutenant governor is in
no position to decide what should be done with a particular
prisoner; for this reason s. 547 of the Criminal Code
provides for the appointment of a board of review to supply
advice. As mentioned earlier in this paper, however, the
appointment of a board is not mandatory. If appointed, the
board must review the cases of s. 546 (and other) LGWs
within six months of the date the transfer was ordered and
at least once in every subsequent twelve month period. a
report is required in each case and the lieutenant governor
will usually (but need not) adopt its recommendations.

With respect to review of the detention of federal peniten—
tiary inmates transferred to provincial mental hospitals,
there is no provision equivalent to s. 547 of the Code.

The question as to what type of body should be the reviewing
authority may, arguably, be answered by reference to the
type of body that made the original decision to transfer,
although the two need not necessarily be the same. (For
example, an administrative board could periodically review
hospital detention originally ordered by the executive).

Alternative 1

Provide for a modified version of executive review.

Considerations

Currently, the lieutenant governor decides when an offender
will be returned from a mental health facility. His or her
decision is essentially non-reviewable. Since the
lieutenant governor may not be able to perform this role
alone, he or she may require a board of review to provide
advice. While such advice is usually followed, political
factors may affect the 1lieutenant governor's ultimate
decision, These aspects o©of executive review should,
arguably, be removed.

Alternative 11

Provide for reqular review proceedings before a court.
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Considerations

This proposal has advantages and disadvantages similar to
those discussed under court-ordered transfers.

Alternative III

Provide for reqular review proceedings before an administra-
tive board. :

Considerations

A board of review could review its own decisions to transfer
or those of the court or the executive, and has the advan-
tage of continuing familiarity and expertise. It could be a
decision-making (as opposed to an advisory) body. There
remaing the question, however, of whether the boards should
be federally constituted, or provincially constituted (by
delegation) according to a standard structure and procedure.

Regardless of what form of reviewing body is decided upon,
several matters of general concern should be considered.
First, it is arguable that the body should be standardized
{in terms of its existence and its procedural operation)
everywhere in Canada. Second, there 1is the question of
whether reviews should take place automatically or be
dependent upon application. Third, there is the question of
whether reviewing bodies should also be empowered toO review
matters touching on the manner of an offender's hospital
detention, such as treatment and imposition or removal of

liberty restrictions. Fourth, the same Jjurisdictional
problems that trouble the initial transfer procedures will
have to be considered in this context, Finally, it 1is

arguable that (as with the transfer-ordering body) the
reviewing body should be given standards and principles
applicable to the issues of when and in what circumstances
an individual should be returned to the transferring penal
institution or released altogether.



Chapter 9

THE MENTALLY DISORDERED YOUNG OFFENDER
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THE MENTALLY DISORDERED YOUNG OFFENDER

INTRODUCTION

The special needs and circumstances of mentally disordered
young offenders are recognized by both the criminal law
and the mental health process, It follows then that an
examination of the criminal law as it affects mentally
disordered persons must devote special attention to the
issues raised where the person involved is a young person.

The distinct, {(but not wholly separate) problem of
applying criminal law where an accused or convicted young
person may be mentally disordered suggests that the
Process of consultation on this issue be similarly
distinct, but not wholly separate. This part of the paper
considers the particular problems associated with the
criminally involved and mentally disordered young person.

CURRENT STATUS OF JUVENILE JUSTICE LEGISLATION

In 1908, a fundamental reform in the Canadian criminal law
regarding young people was introduced: the Juvenile
Delinquents Act., For seventy-five years this legislation
has directed the application of the law where children
have been involved in criminal and seriously unacceptable
behaviour. In recent decades, however, dissatisfaction
with the general philosophy and the particular provisions
of the Act have prompted a major reform of juvenile jus~-
tice. '

In 1982, the Young Offenders Act (An Act respecting young
offenders and to repeal the Juvenile Delinquents Act) was
passed but, until the new legislation is proclaimed in

force, the Juvenile Deliquents Act will continue to govern
the administration of juvenile justice. The proclamation
of the Young Offenders Act will introduce significant
reforms such that the exXperience of the past cannot be
considered a reliable indicator of the issues to be con-
tended with in the future, Thus, it is a necessary first
step in considering the issues surrounding mentally dis-
ordered young offenders here to examine the nature of the
reforms to be implemented.
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CURRENT PROVISIONS: THE JUVENILE DELINQUENTS ACT

The Juvenile Delinquents Act (1908), while not speaking
specifically to the issue of mental disorder per se, con-
tains a number of general provisions af ecting the
response of juvenile justice to the question of mental
disorder:

(a) The administration of the Act is quided by the
"interpretive® provisions set out in the statute.
Section 38 provides:

"This Act shall be liberally construed
in order that its purpose may be
carried out, namely, that the care and
custody and discipline of a juvenile
delinquent shall approximate as nearly
as may be that which should be given by
his parents, and that as far as
practicable every juvenile delinquent
shall be treated, not as a criminal,
but as a misdirected and misguided
chilad, and one needing aigd,
encouragement, help and assistance.”

The predominant philosophy that has gquided the
administration of juvenile Justice is one firmly
rooted in the principle of parens patriae. In
practice, this has meant that the court has exercised
broad discretionary powers to respond "in the best
interests of the child."™ Underlying this principle
and general practice is a tacit assumption that the
child is not capable of responsiblity.

(b} The Act provides that no one younger than 7 years may
be dealt with as a "juvenile," while providing that
provinces may set the upper age at under 16, 17 or
18. (Current ages under the Juvenile Delinquents Act
are as follows: Under 16 -~ Alberta, New Brunswick,
Nova Scotia, Ontario, P.E.I.,, Saskatchewan, Northwest
and Yukon Territories, Under 17 - British Columbia,
Newfoundland; Under 18 - Manitoba, Quebec).

{(c) The Act does not demand strict adherence to the
procedural standards of the  ordinary criminal
courts. According to s.17(2) "No adjudication or
other action of a Jjuvenile court with respect to a
child shall be quashed or set aside because of any
informality or irreqularity where it appears that the
disposition of the case was in the best interests of
the child."



(d)

(e)

-309-

Once a child has been adjudged a "juvenile delin-
quent," the court is empowered to deal with that
person in any manner permitted by the Act until he or
she has reached the age of 21 (s.20(3)). In other
words, a finding of delinquency results automatically
in an indeterminate disposition. The exception to
the above authorizes provinces to assume Jjurisdiction
over any child who, having been found delingquent, has
heen committed to care or an industrial training
school. This provision, perhaps more than any other,
gives concrete expression to the parens patriae
assumptions. It also has very significant policy
implications in that it places authority for the
ultimate disposition of children involved in serious
delinguency in an administrative rather than a ju-
dicial forum. ’

The "condition™ of delinquency under the Act may
arise from violation of "any provision of the
Criminal Code or of any federal or provincial
~tatute, or of any by-law or ordinance of any
municipality ...," from "sexual immorality or any
similar form of vice...," or from being "liable by
reason of any other act to be committed to an
industrial school or juvenile reformatory under any
federal or provincial statute....”

A number of points with respect to procedures within the
Juvenile Delinguents Act that affect mental disorder

issues are worth noting:

{a)

(b)

{c)

The Act makes no specific reference to the question
of mental disorder. Section 5(1) of the Juvenile
Delinquents Act adopts the summary conviction
procedures of the Code. Section 738 of the Code
provides for assessment remands and a voir dire on
the issue of fitness; this sgection also adopts the
provisions of s.543 which include detention to await
the pleasure of the lieutenant governor.

Where a person is found to have been insane at the
time of the offence, a judge can do no more than
acquit completely, with a recommendation for
treatment.

Children of 14 years and older can be transferred to
adult court. Thus, under extreme circumstances,
children have been subjected to the full provisiocns
of the Criminal Code pertaining to mental disorder.
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The administration of juvenile justice has permitted
"informal™ resolutions of alleged offences not having
serious import. Thus, it appears that many
situations involving mental disorder have been dealt
with by way of provincial mental health legislation
or non-judicial proceedings.

NEW PROVISIONS: THE YOUNG OFFENDERS ACT

With the proclamation of the Young Offenders Act, a number
of general provisions having consequences for mentally
disordered young persons will take effect:

(a)

(b)

{c)

{d)

{e)

{£)

The principles governing Jjuvenile Jjustice will be
amended in fundamental ways. These principles are
discussed below under the heading "Philosophy of the
Young Offenders Act.”

The minimum age of criminal responsibility will be
raised from 7 to 12 years. Consequently, all persons
under 12 years of age and involved in Mcriminal”
behaviour will be subject to provincial statutes.

The "maximum" age (effective April, 1985) will be
uniform throughout Canada: under the age of 18
(s.2). As a result, the number of cases dealt with
in 10 of 12 jurisdictions may increase in size, with
immediate consequences for 3justice and mental health
resources.

The new legislation restricts itself to offences
created by federal law, most notably the Criminal
Code and the two drug control statutes. In other
words, it 1is concerned exclusively with criminal
offences rather than with regulatory or "status"
offences.

Full natural justice provisions, enhanced by special
safeguards to ensure these rights, are guaranteed by
the Act.

All dispositions will be determinate and young
offenders will remain under the jurisdiction of the
youth court. Thus, the characteristic features of
dispositions under the Juvenile Delinquents Act
(i.e., indeterminate length and potential for the

assumption of jurisdiction by provincial authorities)
will be struck down.
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(g) Numerous provisions have been included with respect
to custody, such as the creation of two levels
("open™ and "secure®), the requirement that the youth
court designate the level, specific conditions for
committals to secure custody, and so on.

(h) The rights of appeal closely parallel those granted
by the Criminal Code.

In addition to making these general provisions, the Young
Offenders Act makes specific provision for mentally dis-
ordered young persons alleged to have committed or who
have been convicted of offences:

(a) The Young Offenders Act, pursuant to ss. 13(7}) and
13(8), adopts the provisions of the (Criminal Code
regarding the issue of fitness. Where insanity at
the time of the commission of the offence is at
igssue, the insanity provisions of the Code are incor-
porated by virtue of ss. 51 and 52 of the Young
Offenders Act. These provisions in the Act were
inciuded not because of any ultimate confidence 1in
the provisions of the <Criminal Code but 1in
anticipation of its review with respect to mental
disorder.

In addition to adopting the Criminal Code provisions
regarding "fitness" and insanity, the Young Offenders
Act incorporates special provisions pertaining to
young people who are suffering from a mental dis-
ability. While these provisions are not limited to
the narrow issues of fitness and insanity, they are
nevertheless relevant:

{i) Section 13 of the Act provides the youth
court with the opportunity to obtain med-
ical and psychological reports at crucial
‘stages of judicial proceedings.

(ii) The range of dispositions available to
the youth court includes a "treatment or-
der. "Under this provision, a young per-
son may be detained in a hospital or oth-
er treatment facility, provided both the
young person and the facility consent.
Out-patient treatment would remain
accessible through probation orders.

(iii) Finally, the Young Offenders Act provides
for the review of dispositions by the
youth court to ensure that they remain
meaningful and appropriate. These
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provisions have implications for those
situations where a mentally disordered
young person's condition improves or
deteriorates during the c¢ourse of a
disposition.

Each of these provisions, general and specific, have vyet
to be tested in practice and against the conclusions of
the larger review of criminal law affecting the mentally
disordered. Their present form, by intent, is subject to
the conclusions drawn during this process.

PHILOSOPHRY OF THE YOUNG OFFENDERS ACT

The foregoing summary of the basic provisions of the
Juvenile Delinquents Act and the Young Offenders Act is in
itself indicative of the evolution of values and attitudes
that has occured between 1908 and the present. Reflecting
this evolution, and inspired by a growing knowledge of
human behaviour generally and the moral and psychological
development of children in particular, the Young Offenders
Act is based on a new set of assumptions. These assump-
tions and the principles flowing from them are set
out in the Act's Declaration of Principle. They establish
the parameters within which any discussion of mentally
disordered young ©persons should occur. (For the
Declaration of Principle, see the appendix to this paper).

(a) Age and Criminal Responsiblity

Age has long been a factor in establishing the legal
capacity of a person to form the necessary criminal
intent. The Juvenile Delinquents Act, as suggested
above, assumes tacitly that a "child" is not gener-
ally possessed of criminal capacity and, accordingly,
is not generally responsible. In practice, the
criminal law has set out two fundamentally distinct
stages of human development: childhood and
adulthood. In this century, a third stage has been
recognized: adolescence, This crucial phase 1is
generally characterized as a period of transition
during which the capacity to be responsible is gained
although the necessary skills and opportunities to
fully discharge that responsiblity may not be
available.

The Young Offenders Act gives recognition to this
assumption by acknowledging that a young person is in
a state of transition and capable of independent
thought and responsibility. This refinement, which
affects young persons between the ages of 12 and 17
years inclusive, finds its expression in four prin-
ciples: responsibility, accountability, protection of

society, and special needs.
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The Juvenile Delingquents.Act is believed to insuffiec-
iently emphasize the concepts of personal respons-
ibility and protection of society, thereby failing to
adequately reflect the interests and beliefs of
contemporary society. By contrast, the Young
Offenders Act, in its Declaration of Principle,
states uneguivocally that young persons who commit
of fences can and should bear responsibility for their
illegal actions and that society must be afforded
protection from illegal behaviour. These principles
are at the core of the new legislation and are
crucial factors in the discussion of mental disorder.

While the capacity of young persons to accept re-
sponsibility for their behaviour is recognized, soO
are the limits of that capacity. As adolescence is a
stage of development characterized by progressive
levels of independence and maturity, the principle of
responsibility is tempered under the Act by that of
mitigated accountability. This principle holds that
young persons should not, generally speaking, be held
accountable in the same manner as adults.

A further principle, related to the assumptions
surrounding the relationship between ag: and respons-
ibility, concerns the special needs of young per-
sons. As s. 3(l)(¢c) of the Act states: "young
persons who commit offences require supervision,
discipline and control, but, because of their state
of dependency and level of development and maturity,
they also have special needs and require guidance and
assistance...."

While the concepts of responsibility and public
protection are common to both the juvenile and adult
criminal justice systems, the emphasis on the special
needs of young offenders as a class is unique. In
the adult system, special needs are recognized only
in individual cases where fitness and similar issues
arise. Acknowledging the circumstances of adoles-
cence, the Act avoids a strict imposition of the
ordinary priorities of criminal justice. In its
principles and provisions, the necessity of balancing
the rigours of accountability against the need for
help and support is given expression. The expanded
emphasis on medical and psychological assessments and
the extensive review process are but two illustra-
tions of this emphasis.
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The application of these principles poses a partic-
ular challenge where an alleged young offender may
suffer from a mental disorder. While the principle
of protection of society Jjustifies (and in many
instances demands) intervention, the appropriate
method of intervention is by no means clear. Where a
young person is found responsible for an illegal act
and suffers from a mental disorder that does not call
his or her fitness into question, the recognition of
"special needs" would seem to dictate a djudicial
response that gives priority to a disposition
emphasizing mental health care over denunciatory or
reparative options.

It is important to recognize that the selection of a
disposition that gives priority to special needs is
not necessarily in conflict with the concept that a
young person should bear responsibility for his or
her behaviour. The concept of responsibility clearly
includes an obligation to oneself and others to
conform to society's norms. This obligation {and the
right of society to protection) may well be satisfied
by a disposition that gives priority to treatment.

Relationship of State and Citizen

No longer can the relationship of state and citizen
in the context of criminal justice for yound persons
be defined exclusively by the concept of parens
patriae. Canadian society has experienced a general
trend away from reliance on this concept. This
development is evident in the Young Offenders Act
wherein the role of the state is defined in terms of
the reciprocal rights and responsibilities of both
the state and the individual, rather than simply in
terms of the state as surrogate parent. The impact
of this assumption is evident in the simultaneous
acknowledgement of society's right to protection from
illegal behaviour and its responsibility to prevent
crime. Its influence is also evident in the Act's
assertion of young peoples' rights as well as their
responsibilities.

The Act provides that "young persons have rights and
freedoms in their own right, including those stated
in the Canadian Charter of Rights and Freedoms or in
the Canadian Bill of Rights...” (s. 3(1l)(e)." Thus,
an alleged young offender has: -

(1} the right to counsel;

(ii) the right to be heard and to participate
in proceedings:
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(iii) special guarantees of rights and freedoms
that are consistent with the assumption
discussed earlier regarding age and
criminal responsibility (it is as a
result of the person's age and level of
development that such special measures
are required);

(iv) the right to be informed of rights and
freedoms where these may be affected by
the Act; and

{v) the right to the least possible
interference with freedom consistent with
the protection of society and having
regard to the needs of young persons and
the interests of their families,

In addition, it is recognized that the state cannot
routinely usurp the rights and responsibilities of
parents merely because of a young person's illegal
behaviour; nor can it assume that such behaviour is
per se evidence of parental neglect or inadequacy.
Accordingly, it 1is stated in the Declaration of
Principle: "parents have responsiblity for the care
and supervision of their children, and, for that
reason, young persons should be removed from parental
supervision either partly or entirely only when
measures that provide for <continuing parental
supervision are inappropriate” (s. 3(1)(h)).

The assumption that the role of the state is to be
defined in terms of the rights and responsibilities
of both the state and the individual has particular
significance where a young person in conflict with
the law suffers from a mental disorder. The Act goes
beyond an entrenchment of rights for young persons
equal to those of adults and provides additional
rights related to the 1level of development and
maturity of young persons.

Accordingly, if the Jjustice system is to be resorted
to in dealing with mentally disordered young persons,
it must ensure that their rights are adequately pro-
tected. Moreover, the right to the least possible
interference with freedom, in c¢onjunction with the
principle that dictates that a voung person should
remain in the care of his or her family wherever
possible, impose an obligation on the juvenile jus-
tice system to consider and to explore alternate ways
of dealing with mentally disordered young people.
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Criminal Law to be Used with Restraint

A third and equally fundamental difference between
the Young Qffenders Act and the Juvenile Delinquents
Act is the former's assumption that the criminal law
must be used with restraint. As recognized in The
Criminal Law in Canadian Society, our formal criminal
justice system should be seen to represent only one
element, albeit a major one, of a complex and
broadly-based response to crime. The best illustra-
tion of this concept of restraint is the greatly
reduced jurisdiction of the Act with respect to both
persons and offences as outlined above. The
Juvenile Delinquents Act permitted interventions
through the criminal court that were motivated more
by “conditions" (which may include mental disorder)
than by evidence of criminal behaviour. The Act's
philosophy, and the informality it encourages, have
meant that mentally disabled young people whose crim-
inal acts would under usual circumstances warrant
only minimal intervention, could be subjected to
extensive interfarence with their freedom through

labelling them "delinquent." Intervention under the
Young Offenders Act is only 3justified where there
exists clear evidence of criminal behaviour. More-

over, recourse to the most restrictive form of
intervention -- custodial dispositions —— is statu-
torily limited to serious offenders and ocffences.

Consistent with the assumption of restraint in the
use of criminal interventions, the Young Offenders
Act clearly advocates alternatives to the formal
court process. This thrust would seem to have par-
ticular significance in situations involving mentally-
disordered young people who are not deemed "danger-
ous™ and for whom court intervention is not necessary
to protect society. Informal diversion has been, and
should continue to be, a preferred option where
mental health interventions would appear more appro-
priate.

Role of Community

Another assumption which distinguishes the approaches
pursued by the existing and new legislation concerns
the added emphasis in the Young Offenders Act on the
role played by the community. Under the Young
Offenders Act, three ©principles flow from the
assumption that community and social institutions
have demonstrated a capacity to resolve issues that
are deemed criminal, and that they will continue and
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will expand upon that capacity. They are: (1) minimal
interference; {2) the responsibility of society for
crime prevention; and (3} the encouragement of non-
judicial options. The Act contains several pro—-

visions that give positive effect to these prin-

ciples. In summary:

(i) A broad range of community-based disposi-
tions are established to enable the young
of fender to assume responsibility and to
be dealt with within the community.

{ii) The instances when secure custody may be
used are limited.

(iii) A decision respecting custody must be
made by a youth court judge in open court
where the parties will have the opportun-
ity to make representations and to chall-
enge the evidence.

FUNDAMENTAL POLICY OPTIONS

In the process of determining the most appropriate re-
sponse to the questions raised where the problems of
criminal law and mentally disordered young persons inter-
sect, four fundamental options are available. They are as
follows:

{a)

(b)

Total separation of criminal and mental health issues

for young persons

Under such circumstances, the needs of the young
offender who suffers from a mental disorder would be
given clear priority and child welfare or mental
health proceedings would take precedence  over
eriminal proceedings.

This option reflects the "special needs™ of young
persons recognized in the Young OQffenders Act and
respects the parens patriae ideals which have been
given implicit (1if 1imited) recognition in criminal
law and some mental health statutes. On the other
hand, it may not adequately address the legitimate
right of society to protection from illegal behav~
iour.

Adoption of all of the Criminal Code provisions
affecting the mentally disordered

It may be concluded that the Criminal Code provisions
resulting from this review will be found acceptable,
even desirable, for young people. Those provisions
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will, after all, balance the legitimate goals of
criminal law and those of mental health processes
which focus upon the individual needs of the person
suffering from mental disorder. As a result, the
rights of society and the "special needs" of young
persons might be adequately dealt with through Crim-
inal Code provisions that may currently be considered
inappropriate for young people.

Adopt, through amendments to the ¥oung Offenders Act,
provisions specific to young people

It may be found that the circumstances of mentally
disordered vyoung people are sufficiently distinct
from those of adults that separate provisions are
warranted. Such a distinction is, in part, explicit
in both the Juvenile Delinquents Act and the Youn
Offenders Act. The Declaration of Principle (s.3)} of
the new statute, in concert with the principles and
practices of the mental health process affecting
young people, suggest that such an option should be
seriously considered.

Adopt an approach that modifies the provisions of the
Criminal Code to accomodate young people

The fourth and final alternative is a melding of
general provisions incorporated in the Criminal Code
with modifications, as required, in the Young
Offenders Act. Such a "mixed"™ system would have the
advantages of minimizing procedural and conceptual
variations between the ordinary and the youth courts,
while assuring an appropriate response to vyoung
people in the process of assuming the responsibil-
ities of adult status.

Each of these "policy options™ needs to be analyzed and
assessed in light of:

(a)

(b)

{e)

{d)

responses to the mentally disordered in the ordinary
criminal law defined through the current review pro-
cess;

the priority given to, and the nature of, the special
circumstances affecting young people:

the capacity of the nation's mental health processes
to respond to the issues at hand; and

the assessment of the issues associated with the
criminal involvement of mentally disordered young
pecople.
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ISSUES

Other parts of this consultation paper identify the
variety of issues that must be examined in developing
responses to the mentally disordered adult involved in the
criminal process. It is necessary, however, to conduct a
gimilarly thorough examination of those same issues where
the individuals involved are young people/adolescents.

Insanity: The definitions and assumptions made in respect
of insanity in the case of adults may not be appropriate
to young people. Indeed, the issues are complicated by
adolescents' levels of maturity. Young people may exper-
jence distinct problems or vrespond in significantly
different ways. This may be cause either to broaden or to
narrow the test for insanity.

Fitness: In addition to affecting capacity to commit an
offence, age may also be relevant to the question of fit-
ness to stand trial. While the Young Offenders Act
recognizes the responsibility of young people for their
illegal behaviour, it also recognizes their varying stages
of development and maturity. These factors may pose
unique problems in relation to the gquestion of fitness to
stand trial. Consequently, the circumstances under which
a young person's fitness might be questioned, the process
whereby that question is resolved and the consequences of
a finding of "unfitness" should be examined anew.

Remand Procedures: The Young Offenders Act has made
provision for "remand for examination® which varies from
those provisions employed for adults. It ought to be

determined whether the Y¥Y.0.A provisions are adequate, a
conclusion that will depend upon the responses to the
questions raised under the headings of "Fitness"™ and
"Insanity."

As regards the matter of appropriate procedures for
remand, questions such as timing and duration may be less
important than those that can be raised in relation to the
definition of "qualified person™ and whether or not spec-—
jalized facilities and resources are required.

Disposition: Where an individual is found to be ™unfit"”
or "not guilty on account of insanity," it is imperative
that alternatives to the Code provisions for adults be
explored. While the Act's restrictions in terms of dur-
ation of disposition, limits on custody, and requirements
for consent for treatment may indeed offer viable solu-
tions, their inadequacy is apparent where dangerousness
and untreatability are at issue.
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The Juvenile Delinquents Act (s.20) may have facilitated
resolution of such issues by permitting transfer of juris-
diction to provincial authority. This option will,
however, no longer be available as the youth court is to
retain Jjurisdiction, Options are also required where a
young person serving a dispositon subsequently develops a
mental disorder.

The need for a range of dispositional alternatives raises
significant issues in relation to the resources available
for mentally disordered young people.

Review: Judicial review o©of ordinary dispositions is
provided for in the Juvenile Delinquents Act and is
specifically detailed in the Young Offenders Act. It must
be determined whether these new provisions are appropriate
for mentally disordered young persons, or whether further
refinements are required. In addition, if extraordinary
dispositions are to be available in situations where young
people are found "unfit" or ™not guilty on account of
insanity,"™ it seems particularly important that young
people have recourse to appropriate review procedures.
Similarly, where protection of society becomes an issue or
consent to or participation in a treatment programme is
revoked (where consent is considered relevant), the review
process must have the ability to take appropriate action.

Consent: The question of consent permeates all the mental
disorder issues. Age factors, in addition to questions of
competence, result in even more complex issues than is the
case for adults.

Other Issues: A variety of other issues are readily iden-
tifiable and are demanding of specific examination. Some
of these are common to the adult system, others arise from
the particular philosophy and provisions of the Young
Offenders Act. Earned destruction of records, for
example, 1s a specific objective of the new Act that may
not be equally desirable within a mental health context.
The ability of provinces to arrandge for transfers between
jurisdictions for correctional purposes may not adequately
respond to the needs of young people or to the ability of
provincial services to provide for such needs.

Another issue that requires examination is the use of the
term "qualified person™ in s.l3 of the ¥Young Offenders
Act. The use of the term "psychological”™ in this section
may be construed by some as restricting non-medical
assessments to psychologists licensed or registered under
provincial legislation that regulates psychological
practice generally. One means of remedying this apparent
difficulty may be to delete the word "psychological™
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before the words "examinations or assessments.” Other
matters for possible discussion under this section include
the question of whether the youth court should be able to
refer the young person to a place as well as to a specific
qualified person, and whether the consent of the qualified
person to the examination or assessment should be
relevant.

Issues may arise in the context of treatment orders under
ss. 20(1l})(i) and 22. For example, should the duration of
these orders be stipulated? Can consent for treatment
once given be withdrawn?

Questions may arise in the area concerning the destruction
of records provisions (ss.43,45, and 46), insofar as these
may conflict with provincial legislation regarding
retention of medical and other treatment records. It may
be questioned, moreover, whether a definition of "record"
would be appropriate here.

CONCLUSION

The questions that arise when criminal justice and mental
health issues interact are often remarkable in their com-
plexity. Even though age may not create different degrees
of complexity, it is clear that the specific character of
the issues involved indicates that two distinct (although
not separate) problems are presented: one 1involving
adults; the other involving young people.

In recognition of the distinctiveness of the problems and
the separate criminal process established for young
people, review of the responses of the criminal law to
mentally disordered young offenders has been distinguished
but not severed from the review of the Criminal Code
provisions. As indicated at the outset, this section of
the paper serves to draw attention to the particular issue
of the mentally disordered young offender and permits an
initial consideration of certain questions that may be
posed in the context of the overall review.
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APPENDIX II

SUMMARY OF AMERICAN STUDY

Following is a summary of a study ("the study") of the
Criminal Law/Mental Health aspects of American Jjuris-
prudence in selected jurisdictions designed to assist
in the analysis and development of public policy
options with regard to the Mental Disorder Project of
the Department of Justice.

This study considers the law and experiences with it
in selected American jurisdictions (1) on current tests
for insanity and fitness to stand trial; {(2) on dis=—
position of persons found not guilty by reason of
insanity or not fit to stand trial; {3} on due process
of the law for such persons; and (4) on the standard of
dangerousness applied in such dispositions.

The study contains the results of an investigation of
these areas based on statutory provisions, case law and
practices in selected jurisdictions.

The study is concerned primarily with recent or pro-
posed statutory changes in the jurisdictions selected.
The major focus of the study is on the disposition of
persons found not guilty by reason of insanity ("NGRI")
or found not fit to stand trial ("NFST").

The seven states reviewed were Idaho, Massachusetts,
Michigan, Missouri, New York, Oregon and Virginia.
Supplemental information was . collected for Illinois and
Maryland. These states were selected on the basis of
the following criteria: {a) insanity test used; (b)
allocation of burden of proof and quantum of proof: (c)
whether the state also has a "guilty but mentally il1"
standard, and (d)} whether. the state legislature has
considered, during the past three years, insanity
defence revisions.

As a result of the Hinckley verdict, there is nation-—
wide public interest and concern in the United States
(of particular interest to state legislatures) about
the adequacy of current laws and practices. There has
been renewed activity in research, analysis and
proposals for change. Professional organizations such
as the American Bar Association and the American
Psychiatric Association have recently adopted policy
positions on the insanity defence. In 1983, the
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National Mental Health Association sponsored the
National Commission on the 1Insanity Defense, held
hearings and issued a report.

The Insanity Test

The American Bar Association ("ABA") approved in prin-
ciple a defence of non-responsibility for crime that
focuses solely on whether the defendant, as
a result of mental disease or defect, is unable to
appreciate the wrongfulness of his or her conduct at
the time of the offence. Thus, the ABA standard elim-
inates the "irresistible impulse™ test and other voli-
tional or control aspects of expert testimony.

The American Psychiatric Association ("APA") policy
statement suggests that any revision of insanity
defence standards should indicate that the mental dis=
orders potentially leading to exculpation must be ser-
ious (e.g., psychoses). The APA (like the ABA) also
supports a standard of non-responsibility by reason of
insanity if it is shown that, as a result of mental
disease or mental retardation, the defendant was unable
to appreciate the wrongfulness of his or her conduct at
the time of the offense.

Insanity Defence Language

From the analysis of responses to telephone interviews,
it is clear that the particular wording or form of the
insanity test has no significant impact on the fre-
dJquency or the success of pleas.

On review, the literatur: supports the findings com-
piled through these telephone responses. For example,
the findings of Pasewark and Craig in analyzing the
impact of the test language on NGRI judication came to
the same conclusion. Their report, in pertinent part,
reads as follows:

"Factors “other than the language of the rule
appear to be more influential in the NGRI
{decision) than the langquage in the particular
rule governing the insanity defense."

As a result, it is recommended that more emphasis be
placed on considering policy alternatives in the
disposition of NGRI acquittees than on considering
language alternatives in the drafting of the insanity
test.
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Proposed Changes in State Legislation

There was much reported activity in state legislatures
during 1982-83 in studying and revising current state
insanity defence laws.

Significant reported developments in the selected jur-
isdictions include the following:

Idaho: Effective July 1, 1982, insanity was
abolished as an affirmative defence. (Note:
Montana is the only other state to abolish the
defence).

Virginia: A special Task Force on the Insanity
Defence appointed by the Virginia General
Assembly recommended major changes, including
elimination of the volitional impairment com-
ponent (i.e., the "irresistible impulse" test)
of the defence.

Recommended statutory language would require that:

"as a result of mental disease or mental retarda-
tion, [the defendant] was unable to appreciate the
wrongfulness of his [or her] conduct at the time
of the offense.”

(Note:

popular

Massachusetts: Two separate sets of legisla-=
tive proposals were introduced in the 1983
Massachusetts General Assembly, including (in
one proposal) the establishment of a "guilty
but mentally ill™ ("GBMI") verdict.

Michigan: Michigan is one of eight states
using the GBMI verdict, established in 1875.
Michigan also uses the more traditional defence
of NGRI, A recently published study in
Michigan concluded. that:

"to the extent the GBMI verdict was
intended to decrease NGRI acquittals, it
failed.... Over 60% of these defendants
found GBMI have come through plea bargains
and another 20% have come from bench
trials. The real impact of the GBMI
verdict may be [at] the post conviction
stage rather than at trial.”

Although the GBMI verdict has received some
support in recent vyears, its adoption is

opposed by the ABA, the APA and the National Commission
on the Insanity Defence).
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e Maryland: A Governor's Task Force has been sget
up to study the insanity defence system.

® Missouri and Oregon: Legislation has been
introduced in both states to change the
existing laws on the insanity defence.

Federal Jurisdiction

The U.S5. Department o©f Justice ("Department®) has
recommended abolition of the insanity defence if cons-
titutionally permissible. There is no federal law on
involuntary commitment. The Department supports
enactment ©of legislation permitting federal judges to
order that dangerous, insane defendants be committed.
Several bills proposed in Congress are briefly reviewed
in the study.

Disposition Options

The disposition of persons found NFST or NGRI varies
considerably among the jurisdictions surveyed. In some
states (e.g., Missouri) disposition of NFST and NGRI
persons is a matter for criminal courts, while in other
states (e.g., Massachusetts, Michigan, New York,
Virginia) management of such cases involves aspects of
both criminal and civil law.

Special statutory ©provisions that treat insanity
acquittees in a substantially different manner £rom
persons whose c¢ivil commitment is proposed raise
serious constitutional and public policy questions,
(although the impact of the recent Jones decision in
the United States Supreme Court may somewhat alter this
view). To be acceptable, such laws must afford the
individual due process, and deviations from ordinary
civil commitment procedures must not violate the equal
protection provisions {l4th Amendment) of the United
States Constitution. The consgtitutional mandates are
based on the public policy objective of £fair and
uniform treatment for insanity acquittees,.

Under the various state statutes, in most cases, per-
sons found NGRI, after acguittal, are involuntarily
committed for some period of time to a facility for the
mentally ill. In testimony before the National
Commission on the Reform of the Insanity Defense, the
Deputy Chief Counsel for Litigation in New York
testified that: *In my opinion, disposition is the
single most complicated issue you must face, and the
question of whether or not to preserve the defense is
simple in comparison.”
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The study reviews the dispositional machinery
(primarily) for persons found NGRI in the selected jur-
isdictions, concentrating on Oregon, New York, Michigan
and Maryland. It illustrates the apparently successful
operation of the management systems in Oregon and
Maryland. The Oregon Psychiatric Security Review Board
("Board™) was established in 1977 and was reauthorized
in 1981 by the Oregon Legislature.? After extensive
review and evaluation of its operation by a special
task force established by the Beoard, it continues to
receive widespread support. The Board has three basic
goals that are established by statute:

(1) to protect society from people who have
committed crimes, have been found not
responsible, are mentally ill, and are
dangerous to others;

(2) to promote the welfare of persons found not
responsible for their criminal conduct
because of mental disease or defect; and

(3) to otherwise promote the interests of
justice. '

Assistant United States Attorney Jeffrey Rogers, former
chairman of the (Oregon) Board, commented on current
perceptions of the Board's operation in the disposition
of persons found NGRI as follows:

1. The Board is unique. There is no similar
mechanism in the United States.

2. The Board has great powers to supervise persons
and to revoke conditional release —-— even so,
the American Civil Liberties Union and all
other significant groups support the Board.

3. Persons found NGRI like the Board's approach
because they are receiving treatment, they are
treated fairly and are released to community
settings.

4. The present law [and Board system] has "struck
the right balance"™ so that defendants, the
ACLU, the public defender's office and the
state attorney general's office all support the
system.

¥ See Appendix 111 for the Legislation
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Testimony presented before the National Commission on
the Insanity Defense by Dr. Stuart Silver, Director of
the Clifton T. Perkins Hospital Centre in Maryland,
provides encouraging information about the three-tier
conditional release program for NGRI acquittees in
Maryland. Highlights of his testimony are as follows:

"l. Our experience so far suggests that insanity
acquittees, upon their release, do not create, in
general, significant legal problems for the com-
munity, and that community safety is adequately
protected by the management system that we have.

2, By and large, whatever the nuances of the
wording of the insanity plea are, [when testimony
is presented] the juries apply fairly common sense
standards to these things.,

3. It is our experience that recidivism is more
of a Iperceived] problem [than a real] problem
with this group of patients [acquittees],

4. At Perkins, we essentially have a three—tier
decisional process, perhaps even four=-tier:

== movement towards greater rsponsibility and
greater liberty requires agreement between
the patient and his therapist:

== their decision has to receive approval of
the treatment team or hospital unit;

-— the hospital staff and the director must
authorize movement;

== 1if the move is to be outside the service
area of the hospital, the court must be
notified, and in the case of a release, the
court must sign an order;

-— if [our] state's attorney requests (or if
the court orders) a hearing, it is held and
expert testimony can be presented."

When the staff is ready to discharge the patient, it
petitions the court for a conditional discharge. The
court specifies the conditions of discharge. Under
Maryland law, the conditional discharge can remain in
effect for up to five years. At any point during the
hospitalization or conditional discharge, the patient
can petition the court for complete discharge or for
modification of the conditions.
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Due Process

Movements to establish and to more clearly define the
substantive and procedural rights of patients have
gained momentum and widespread attention over the past
two decades in the United States. The rights of
patients are often codified in state statutes and are
often the subject of court interpretation.

An example of an apparently effective system for the
protection of patients' rights is the Department of
Mental Health run by Michigan's Office of Recipient
Rights ("Office"™) which was mandated through recodifi-
cation of the relevant Michigan statutes (see M.C.L.
Section 330.1001-330,2106, effective August, 1973).

According to Mr. Coyl, Director of the Office, 1866
complaints among 6400 in- and out~patients were
resolved during its first 17 months of operation. of
these 1866 resolved complaints in the 23 institutions
in the state, Coyl reports that 572 (31%) resulted in
remedial action by institution directors. Nineteen
{out of 572) appealed to the Office of Recipient Rights
and two further appealed to the Director of the
Department of Mental Health.

One of the important elements of Michigan's Recipient
Rights System is the acountability of its institutional
rights advisors. Although initially accountable to the
directors of the mental health institutions, rights
advisors now report directly to the Office of Recipient
Rights. Coyl emphasized that the office works effect-
ively and interfaces the Michigan patient rights system
with the courts, the bar asgociation, other
professional associations, the office of the Attorney
General and employee organizations.

Due Process and the Therapeutic Relationship

One of the most important aspects of applying due pro-
cess requirements to the decision-making process is its
effect on the quality of the therapeutic relationship
between therapist and patient. Based on interviews
conducted in the study, it is clear that the applica-
tion of due process requirements is not generally
disruptive and in some cases even produced a
therapeutic value to the patient.

A treating physician at Oregon State Hospital, for
example, reported that when due process rights were
initially introduced, they "bothered" him. He felt
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that due process puts the therapist "in an awkward
situation in a Board hearing. Yet in retrospect, there
have been very few instances when due process rights
have been a debilitating factor in the therapeutic
relationship.,”

Dangerousness

The criteria for dangerousness were reviewed as they
appeared in state statutes (in the selected
jurisdictions}).

Several areas of inquiry were pursued, including
whether statutorily-stated dangerousness criteria in
the selected jurisdictions were similar to abstract
"subjective™ criteria, {i.e., similar to Canada's
"public interest” test) or to more explicit "objective”
criteria.

All of the states use some form of dangerousness test
and none use subjective language, such as is found in
Canada. In some states, evidence of a recent overt act
is required, In others, it is not. Retention of
dangerous persons 1in Massachusetts 1is based on a
determination that failure to hospitalize "would create
a likelihood of seriocus harm by reason of mental
illness™. This phrase is defined with great precision
and clarity to require evidence of serious harm of a
physical kind. In the state of New York, a "dangerous
mental disorder”™ is defined as a mental illness that
causes the patient to be "a physical danger to himself
or {to] others."

The issue of whether  ©psychiatric testimony on
"dangerousness™ is mandated by statute was also
investigated and key individuals spoke to the study
team as to whether such a mandate would be necessary
and/or advisable. They also commented on the future of
the dangerousness criteria.

Psychiatric testimony on dangerousness may be mandated
by statute or ordered by the court in its discretion.
Such testimony might be required at several stages of
the disposition proceedings after a person was
acquitted by reason of insanity or in connection with
the management of persons found unfit to stand trial.

In both insanity and unfitness proceedings, the
predictability of future dangerous behaviour is the
central issue and 'ig discussed in the literature.
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As Steadman appropriately notes, detention of dangerous
persons is really a product of the state's right to
protect its citizens. The question arises as to how
often the state can be justified in identifying persons
as dangerous who will not actually display the
predicted behaviour in order to protect society from
those who will. According to Steadman, "The essence of
dangerousness is that it is a perception and a
prediction." According to Steadman and Morrisey, it is
useful to emphasize that what remains unresolved ig the
core social policy issues: {1) the use of dangerous-
ness as an involuntary commitment standard; (2) the
appropriate role of psychiatrists, mental health pro-
fessionals and the courts in making such predictions;
and (3) the appropriate balance of individual and
community rights.

There was general (but varied) support for the necess-
ity and advisability of psychiatric testimony among the
respondents to the interviews.

Attorney Hyde (Missouri) advanced a view that repre-
sents one (possibly prevailing) position in the United
States. He told this study that "psychiatric testimony
concerning dangerousness may leave a lot to be desired
in terms of reliability and validity, but in my opinion
it is both necessary and advisable. When an individual
has committed a dangerous violent act and has been
acquitted on grounds of insanity, the public has a
right to expect that [he/she] will not be released...
into society until there has been some reasonable
[indication] that [he/she]l is no longer mentally ill
and dangerous. Even [as] an educated guess, psychia-
trists must attempt to assess dangerousness in proceed-
ings to determine whether or not the individual [may]
be released.”

Recommendations
The study makes the following recommendations:

(1) While careful attention should be given to the
development of criteria for the insanity defense,
it should be recognized that the particular word-
ing or format of the test may have little effect
on Jjury decisions regarding acquittal. Thus,
heavy reliance on test language designed to
promote public safety should be avoided.
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The major emphasis in reform should be on disposi-
tion. A system such as that of the Oregon
Psychiatric Review Board should be carefully
examined with a view to possibly merging Oregon's
law and procedures with the Canadian experience,
while incorporating appropriate refinements and
improvements.

Experience in the selected jurisdictions indicates
that increased due process rights for insanity
acquittees and other mentally disabled persons can
promote the interests of the individual as well as
potentially enhance therapeutic relationships and
promote Jjustice. Careful consideration should
therefore be given to developing a full battery of
due process guarantees for persons found not
guilty by reason of insanity and persons found not
fit to stand trial, consistent with the Canadian
constitution and with Provincial legislation.

The consequences flowing from determinations of a
person's potential for dangerous behavior have a
profound impact on the overall management of the
person in the criminal/mental disability system.
Efforts to expand the classification by using more
subjective criteria will undoubtedly result in
more types of behavior being included within the
definition. Prediction of future violent danger-
ous behavior as well as judicial reliance o¢n
expert testimony continues to pose significant
difficulty for the courts. Careful consideration
should thercfore be given to formulation of the
dangerousness test within the management system.

Because statutory definitions of mental disease or
defect vary, consideration should be given to
adopting a general definition that includes
serious mental abnormality (e.g., psychoses).
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RESPONSIBILITY

161.290 Incapacity due to immaturity

161,295 Effect of mental disease or defect

161,300 Evidence of disease or defect admissible as
to intent

161,305 Disease or defect as affirmative defense

161,309 Notice prerequisite to defense; content

161,315 Right of state to obtain mental examination
of defendant; limitations

161.319 Form of verdict on acquittal on grounds of
disease or defect

161,325 Entry of order finding defendant not
responsible on grounds of disease or defect;
order to include whether victim wants notice
of hearings or release of defendant

161,326 Commission of crime by person under board
jurisdiction; notice to victim

161,327 Order giving jurisdiction to Psychiatric
Security Review Board; court to commit oOr
conditionally release defendant; notice to
board; appeal

161,328 Commitment to state mental hospital; standard
of proof; duration of commitment

161.329 Order of discharge

161.332 Definition of conditional release

161.336 Conditional release by Psychiatric Security
Review Board; supervision by board;
termination or modification of conditional
release; hearing required

161,341 Order of commitment; application for
discharge or conditional release; release
plan

161.346 Hearings on discharge, conditional release,

modification; psychiatric
hearing rights

commitment or
reports; notice of hearing:



161,351

161,360

161,365

161,370

161,385

161,387

161.390

161,395

161,400
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Discharge of person under jurisdiction of
Psychiatric Security Review Board; burden of
proof;: periodic review of status

Mental disease or defect excluding fitness to
proceed

Procedure for determining issue of fitness to
proceed

Determination of fitness; effect of finding
of unfitness: proceedings if fitness
regained; pretrial objections by defense
counsel

Psychiatric Security Review Board:;
compensation; term of office, qualifications,
compensation, appointment, confirmation and
meetings; judicial review of orders

Board to implement policies; rulemaking;
meetings not deliberative under  public
meeting requirements

Rules for assignment of persons to state
mental hospitals; release plan prepared by
division

Subpena power of Psychiatric Security Review
Beoard

Leave of absence; notice to board
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RESPONSIBILITY

161.290 Incapacity due to immaturity.

(1) A person who is tried as an adult in a court of
criminal jurisdiction is not criminally responsible for
any conduct which occurred when the person wWas under 14

years of age.

(2) Incapacity due to jmmaturity, as defined in
subsection (1) of this section, is a defense.

161.295 Effect of mental disease oOr defect.

(1) A person is not responsible for criminal conduct
if at the time of such conduct as a result of mental
disease or defect he lacks substantial capacity either
to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law.

(2) As used in chapter 743, Oregon Laws 1971, the
terms "mental disease oOT defect" do not include an
abnormality manifested only by repeated criminal or
otherwise antisocial conduct.

161.300 Evidence of disease Or defect admissible as
to intent.

Evidence that the actor suffered from a mental disease
or defect is admissible whenever it is relevant to the
jgsue of whether he did or did not have the intent
which is an element of the crime.

161.305 Disease or defect as affirmative defense.
Mental disease or defect excluding responsibility under
ORS 161,295 or partial responsibility under ORS 161.300
is an affirmative defense.

161.309 Notice prerequisite to defense; content.

(1) No evidence may be introduced by the defendant on
the issue of criminal responsibility as defined in ORS
161.295, unless he gives notice of his intent to dc so
in the manner provided in subsection (3} of this
section.

(2) The defendant may not introduce in his case in
chief expert testimony regarding partial responsibility
under ORS 161.300 unless he gives notice of his intent
to do so in the manner provided 1in subsection (3) of
this section.

(3) A defendant who is required under subsection (1)
or {(2) of this gsection to give notice shall file a
written notice of his purpose at the time he pleads not



- 348 -~

guilty. The defendant may file such notice at any time
after he pleads but before trial when just cause for
failure to file the notice at the time of making his
plea 1is made to appear to the satisfaction of the
court. If the defendant fails to file any such notice,
he shall not be entitled to introduce evidence for the
establishment of a defense under ORS 161.295% or 161.300
unless the court, in its discretion, permits such
evidence to be introduced where Jjust cause for failure
to file the notice is made to appear.

161,315 Right of state to obtain mental examination
of defendant; limitations.

Upon filing of notice or the introduction of evidence
by the defendant as provided in ORS 161.309(3), the
state shall have the right to have at 1least one
psychiatrist or licensed psychologist of its selection
examine the defendant. The state shall file notice
with the court of its intention to have the defendant
examined. Upon filing of the notice, the court, in its
discretion, may order the defendant examined. Upon
filing of the notice, the court, in its discretion, may
order the defendant committed to a state institution or
any other suitable facility for observation and
examination as it may designate for a period not to
exceed 30 days. If the defendant objects to the
examiner chosen by the state, the court for good cause
shown may direct the state to select a different
examiner.

161,319 Form of verdict on aquittal on grounds of
disease or defect.

When the defendant is found not responsible due to
mental disease or defect, as defined in ORS 161,295,
the verdict and judgment shall so state.

161.325 Entry of order finding defendant not
responsible on grounds of disease or defect; order to
include whether victim wants notice of hearings or
release of defendant.

(1) After entry of judgment of not responsible due to
mental disease or defect, the court shall, on the basis
of the evidence given at the trial or at a separate
hearing, if requested by either party, make an order as
provided in ORS 161.327 or 161,329 whichever is
appropriate.

{(2) If the c¢ourt makes an order as provided in ORS
161.327, it shall also: :
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{a) Determine on the record what offense the
person would have been convicted of had
the person been found responsible, and

(b) Make specific findings on whether there
igs a victim of the crime for which the
defendant has been found "not
responsible"” and 1if so., whether the
victim wishes to be notifed, under ORS
161,326(2), of any Psychiatric Security
Review Board hearings concerning the
defendant and of any conditional
release, discharge or escape of the
defendant.

(3) The court shall include any such findings in its
order.

161.326 Commission of crime by person under board
jurisdiction; notice to victim.

{1) Whenever a person already under the board's
jurisdiction commits a new crime, the court or the
board shall make the findings described in ORS
161.325(2).

(2) 1If the trial court or the board determines that a
victim desires notification as described in ORS
161.325(2), the board shall make a reasonable effort to
notify the victim of board hearings, conditional
release, discharge or escape€.

161.327 Order giving jurisdiction to Psychiatric
Security Review Board; court to commit or conditionally
release defendant; notice to board; appeal.

(1) Following the entry of a Jjudgment pursuant to ORS
161.319 and the dispositional determination under ORS
161.325, if the court finds that the person would have
been guilty of a felony, or of a misdemeanor during the
criminal episode in the course of which the person
caused physical injury or risk of physical injury to
another, and if the court finds by a preponderance of
the evidence that the person is affected by mental
disease or defect and presents a substantial danger to
others requiring commitment to a state mental hospital
designated by the Mental Health Division or conditional
release, the court shall order the person placed under
the Jjurisdiction of the Psychiatric Security Review
Board for care and treatment, The period of
jurisdiction of the board shall be equal to the maximum
gsentence the court finds the person could have received
had the person been found responsible.
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court shall determine whether the person

should be committed to a state hospital designated by
the Mental Health Division or conditionally released
pending any hearing before the board as follows:

(a)

(b)

If the court finds that the person presents a
substantial danger to others and is not a
proper subject for conditional release, the
court shall order the person committed to a
state hospital designated by the Mental
Health Division for custody, care and
treatment pending hearing before the board in
accordance with ORS 161.341 to 161,351,

If the court finds that the person presents a
substantial danger to others but that the
person can be adequately controlled with
supervision and treatment if conditionally
released and that necessary supervision and
treatment are available, the court may order
the person conditionally released, subject to
those supervisory orders of the court as are
in the best interests of Jjustice, the
protection of society and the welfare of the
person. The court shall designate a person
or state, county or local agency to supervise
the person upon release, subject to those
conditions as the court directs in the order
for conditional vrelease. Prior to the
designation, the court shall notify the
person or agency to whom conditional release

is contemplated and provide the
person or agency an opportunity to be heard
before the court. After receiving an order

entered under this paragraph, the person or
agency designated shall assume supervision of
the person pursuant to the direction of the
Psychiatric Security Review Board. The
person or agency designated as supervisor
shall be required to report in writing no
less than once per month to the board
concerning the supervised person's compliance
with the conditions of release.

(3) For purposes of this section, a person affected by
a mental disease or defect in a state of remission is
considered to have a mental disease or defect requiring
supervision when the disease may, with reasonable
medical probability, occasionally become active and,
when active, render the person a danger to others.
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(4) In determining whether a.  person should be
conditionally released the court may order evaluations,
examinations and compliance as provided in ORS 161.336
{4) and 161.346(2). :

(3) in determining whether a person should be
committed to a state hospital or conditionally released
the court shall have as its primary concern the
protection of society.

(6) Upon placing a person on conditional release the
court shall notify the board in writing of the court's
conditional release order, the supervisor appointed,
and all other conditions of release, and the person
shall be on conditional release pending hearing before
the board in accordance with ORS 161.336 to 161.351.
Upon compliance with this subgection and subsections
(1) and (2) of this section the court's jurisdiction
over the person is terminated and the board assumes
jurisdiction over the person.

{7 An order of the court under this section is a
final order appealable by the person found not
responsible in accordance with ORS 19.010(4). The
person shall be entitled on appeal to suitable counsel
possessing skills and experience commensurate with the
nature and complexity of the case. If the person is
indigent, suitable counsel shall be appointed in the
manner provided in ORS 138.500(1), and the compensation
for counsel and costs and expenses of the person
necessary to the appeal shall be determined, allowed
and paid as provided in ORS3 138,500.

(8) Upon placing a person under the jurisdiction of
the board the court shall notify the person of the
right to appeal and the right to a hearing before the
board in accordance with ORS 161,336(7) and 161,341(4).

161.328 Commitment to state mental hospital; standard
of proof; duration of commitment.

(1) Following the entry of a judgment pursuant to ORS
161.319 and the dispositional determination under ORS
161.325, if the court finds that the person would have
been quilty of a misdemeanor during a criminal episode
in the course of which the person did not cause
physical injury or risk of physical injury to another,
and if the court finds by a preponderance of the
evidence that the person is affected by mental disease
or defect and presents a substantial danger to others
requiring commitment to a state mental hospital
designated by the Mental Health Division or conditional
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release, the court shall make disposition of the person
as provided in ORS 426.130(2) and (3) and pursuant to
procedures set forth in ORS 426,135 to 426,150,
426,170, 426,223 to 426,297 and 426.301 to 426.395,
except as provided in subsections (2) and (3) of this
section.

{2) The standard of proof in all proceedings pursuant
to this section shall be based upon a preponderance of
the evidence.

(3) The period of jurisdiction of the court and any
commitment pursuant to this section shall be no longer
than the maximum sentence the court finds the person
could have received had the ©person been found
responsible,

161.329 Order of discharge

Following the entry of a judgment pursuant to ORS
161.319 and the dispositional determination under ORS
161.325, if the court finds that the persen is no
longer affected by mental disease or defect, or, if so
affected, no longer presents a substantial danger to
others and is not in need of care, supervision or
treatment, the court shall order the person discharged
from custody.

161.332 Definition of conditional release.

As used in ORS 137.540, 161,315 to 161,351, 161.385 to
161.395, 192,690 and 428.210, "conditional release"
includes, but is not 1limited to, the monitoring of
mental and physical health treatment.

l6l1.336 Conditional release by Psychiatric Security
Review Board; supervision by board; termination or
modification of conditional release; hearing required.

(1) If the board determines that the person presents a
substantial dJdanger to others but can be adequately
controlled with supervision and treatment and if
conditionally released and that necessary supervision
and treatment are available, the board may order the
person conditionally released, subject to those
supervisory orders of the board as are in the best
interests of justice, the protection of society and the
welfare of the person. The board may designate any
person or state, county or local agency the board
considers capable of supervising the person upon
release, subject to those conditions as the board
directs in the order for conditional release. Prior to
the designation, the board shall notify the person or
agency to whom conditional release is contemplated and
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provide the person or agency an opportunity to be heard
before the board. After perceiving an order entered
under this section, the person cor agency designated
shall assume supervision of the person pursuant to the
direction of the board.

(2) Conditions of release contained in orders entered
under this section may be modified from time to time
and conditional releases may be terminated by order of
the board as provided in ORS 161.351.

(3} For purposes of this section, a person affected by
a mental disease or defect in a state of remission is
considered to have a mental disease or defect requiring
supervision when the disease may, with reasonable
medical probability, occasionally become active and,
when active, render the person a danger to others. The
person may be continued on conditional release by the
board as provided in this section.

(4) (a) As a condition of release, the board may
require the person to report to any state or
local mental health facility for evaluation.
Whenever medical, psychiatric or
psychological treatment is recommended, the
board may order the person, as a condition of
release, to cooperate with and accept the
treatment from the facility.

(b) The facility to which the person has been
referred for evaluation shall perform the
avaluation and submit a written report of its
findings to the board. If the facility finds
that treatment of the person is appropriate,
it shall include 1its recommendations for
treatment in the report to the board.

(c) Whenever  treatment is provided by the
facility, it shall furnish reports to the
board on a regular basis concerning the
progress of the person.

(d) Copies of all reports submitted to the board
pursuant to this section shall be furnished
to the person and the person's counsel. The
confidentiality of these reports shall be
determined pursuant to ORS 192.500,

(e) The facility shall comply with any other
conditions of release prescribed by order of
the board.
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{5) If at any time while the person is under the
jurisdiction of the board it appears to the board or
its chairman that the person has violated the terms of
the conditional release or that the mental health of
the individual has changed, the board or its chairman
may order the person returned to a state hospital
designated by the Mental Health Division for evaluation
or treatment. A written order of the board, or its
chairman on behalf of the board, is sufficient warrant
for any law enforcement officer to take into custody
such person and transport the person accordingly. A
sheriff, municipal police officer, constable, parole or
probation officer, prison official or other peace
officer shall execute the order. Within 20 days of a
revocation of a conditional release, the board shall
conduct a hearing. Notice of the time and place of the
hearing shall be given to the person, the attorney
representing the person and the Attorney General. The
board may continue the person on conditional release
or, i1f it finds by a preponderance of the evidence that
the person is affected by mental disease or defect and
presents a substantial danger to others and cannot be
adequately controlled if <conditional release is
continued, it may order the person committed to a state
hospital designated by the Mental Health Division. The
state must prove by a preponderance of the evidence the
person's unfitness for conditional release. A person
in custody pursuant to this subsection shall have the
same rights as any person appearing before the board
pursuant to ORS 161, 346.

(6) The community mental health program director, the
director of the facility providing treatment to a
person on conditional release, any peace officer or any
person responsible for the supervision of a person on
conditional release may take a person on conditional
release into custody request that the person be taken
into custody if there is reasonable cause to believe
the person is a substantial danger to others because of
mental disease or defect and that the person is in need
of immediate care, custody or treatment. Any person
taken into custody pursuant to this subsection shall
immediately be transported to a state hospital
designated by the Mental Health Division. A person
taken into custody under this subsection shall have the
same rights as any person appearing before the board
pursuant to ORS 161, 346,

{7) (a) Any person conditionally released under this
section may apply to the board for discharge
from or modification of an order of
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conditional release on the groungd that the
person is no longer affected by mental
disease or defect or, if still so affected,
no longer presents a substantial danger to
others and no longer requires supervision,
medication, care or treatment. Notice of the
hearing on an application for discharge or
modification of an order of conditional
release shall be made to the Attorney
General. The applicant, at the hearing
pursuant to this subsection, must prove by a
preponderance of the evidence the applicant’s
fitness for discharge or modification of the
order of conditional release. Applications
by the person for discharge or modification
of conditional release shall not be filed
more often than once every six months.

(b) Upon application by any person or agency
responsible for supervision or treatment
pursuant to an order of conditional release,
the board shall conduct a hearing to
determine if the conditions of release shall
be continued, modified or terminated. The
application shall be accompanied by a report
setting forth the facts supporting the
application.

(8) The total period of conditional release and
commitment ordered pursuant to this section shall not
exceed the maximum sentence the person could have
received had the person been found responsible.

(9) The hoard shall maintain and keep current the
medical, social and criminal history of all persons
committed to its jurisdiction. The confidentiality of
records maintained by the board shall be determined
pursuant to ORS 192,500,

(10) In determining whether a Dperson should Dbe
committed to a state hospital, conditionally released
or discharged, the board shall have as its primary
concern the protection of society.

161,341 Order of commitment; application for
discharge or conditional release; release plan.

(1) If the board finds, upon its initial hearing, that
the person presents a substantial danger to others and
is not a proper subject for conditional release, the
board shall order the person committed to, or retained
in, a state hospital designated by the Mental Health
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Division for custody, care and treatment. The period
of commitment ordered by the board shall not exceed the
maximum sentence the person could have received had the
person been found responsible,

(2) If at any time after the commitment of a person to
a state hospital designated by the Mental Health
Division under this section, the superintendent of the
hospital is of the opinion that the person is no longer
affected by mental disease or defect, or, if so
affected, no longer presents a substantial danger to
others or that the person continues to be affected by
mental disorder or defect and continues to be a danger
to others, but that the person can be controlled with
proper care, medication, supervision and treatment if
conditionally released, the superintendent shall apply
to the board for an order of discharge or conditional
release. The application shall be accompanied by a
report setting forth the facts supporting the opinion
of the superintendent. If the application is for
conditional vrelease, the application must also be
accompanied by a verified conditional release plan.
The board shall hold a hearing on the application
within 60 days of its receipt. Not less than 30 days
prior to the hearing before the board, copies of the
report shall be sent to the Attorney General,

(3) The attorney representing the state may choose a
psychiatrist or licensed psychologist to examine the
person prior to the initial or any later decision by
the board on discharge or conditional release, The
results of the examination shall be in writing and
filed with the board, and shall include, but need not
be limited to, an opinion as to the mental condition of
the person, whether the person presents a substantial
danger to others and whether the person could be
adequately controlled with treatment as a condition of
release,

(4) Any person who has been committed to a state
hospital designated by the Mental Health Division for
custody, care and treatment or another Person acting on
the person's behalf may apply to the board for an order
of discharge or conditional release upon the grounds:

(a) That the person is no longer affected by
mental disease or defect:

(b) If so affected, that the person no longer
presents ‘a substantial danger to others; or
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{c) That the person continues- to be affected by a
mental disease or defect and would continue
to be a. danger to others without treatment,
but that the person can be adequately
controlled and given proper care and
treatment if placed on conditional release.

(5) When application is made under subsection {4} of
this section, the board shall require a report from the
superintendent of the hospital which shall be prepared
and transmitted as provided in subsection (2) of this
section. The applicant must prove by a preponderance
of the evidence the applicant's fitness for discharge
under the standards of subsection (4) of this section.
Applications for discharge or conditional release under
subsection (4) of this section shall not he filed more
often than once every six months commencing with the
‘date of the initial board hearing.

(6) The board is not required to hold a hearing on a
first application under subsection (4) of this section
any sooner than 90 days after the initial hearing.
However, hearings resulting from any subsequent
requests shall be held within 60 days of the filing of
the application.

(7) (a) In no case shall any person committed by the
court under ORS 161.327 to a state hospital
designated by the Mental Health Division be
held in the hospital for more than 90 days
from the date of the court's commitment order
without an initial hearing before the hoard
to determine whether the person should be
conditionally released or discharged.

(b) In no case shall a person be held pursuant to
this section for a period of time exceeding
two years without a hearing before the board
to determine whether the person should be
conditionally released or discharged.

161.346 Hearings on discharge, conditional release,
commitment or modification; psychiatric reports; notice
of hearing; hearing rights.

(1) The board shall conduct hearings upon any
application for discharge, conditional release,
commitment or modification filed pursuant to ORS
161.336, 161,341 or 161.351 and as otherwise regquired
by ORS 161.336 to 161,351 and shall make findings on
the issues before it which may include:
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(a) If the board finds that the person is no
longer affected by mental illness or defect,
or 1if so affected, no longer presents a
substantial danger to others, the board shall
order the person discharged from commitment
or from conditional release.

(b) If the board finds that the person is still
affected by a mental disease or defect and is
a substantial danger to others, but can be
controlled adeguately if conditionally
released with treatment as a condition of
release, the board shall order the person
conditionally released as provided in ORS
161,336,

(e) If the board finds that the person has not
recovered from the mental disease or defect
and is a substantial danger to others and
cannot adequately be controlled if
conditionally released on supervision, the
board shall order the person committed to, or
retained in, a state hospital designated by
the Mental Health Division for care, custody
and treatment.

(2) At any time, the board may appoint a psychiatrist
or licensed psychologist to examine the person and to
submit a report to the board. Reports filed with the
board pursuant to the examination shall include, but
need not be limited to, an opinion as to the mental
condition of the person and whether the person presents
a substantial danger to others, and whether the person
could be adequately c¢ontrolled with treatment as a
condition of release, To facilitate the examination of
the person, the board may order the person placed in
the temporary custody of any state hospital or other
suitable facility.

{(3) The board may make the determination regarding
discharge or cenditional release based upon the written
reports submitted pursuant to this section. If any
member o©f the board desires further information from
the examining psychiatrist or licensed psychologist who
submitted the report, these persons shall be summoned
by the board to give testimony. The board shall
consider all evidence available to it which is
material, relevant and reliable. regarding the issues
before the board. Such evidence may include but is not
limited to the record of trial, the information
supplied by the attorney representing the state or by
any other interested party, including the person, and
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information concerning the person's mental condition
and the entire psychiatric and criminal history of the
person., All evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their
seriocus affairs shall be admissible at hearings.
Testimony shall be taken upon oath or affirmation of
the witness from whom received. The officer presiding
at the hearing shall administer oaths or affirmations
to witnesses.

(4) The board shall furnish to the person about whom
the hearing is being conducted, the attorney
representing the person and the Attorney General
written notice of any hearing pending under this
section within a reasonable time prior to the hearing.
The notice shall include:

{a) The time, place and location of the hearing.

(b} The nature of the hearing and the specific
action for which a hearing  has been
requested, the issues to be considered at the
hearing and a reference to the particular
sections of the statutes and rules involved.

{c) A statement of the authority and jurisdiction
under which the hearing is to be held;

(d) A statement of all rights under subsection
{6) of this section.

{5) Prior to the commencement of a hearing, the board
or presiding officer shall inform each party as
provided in ORS 183.413(2), :

(6) At the hearing, the person about whom the hearing
is being held shall have the right:

(a) To appear at all proceedings held pursuant to
this section, except board deliberations.

(b) To cross-examine all witnesses appearing to
testify at the hearing.

{(c) To subpena witnesses and documents as
provided in ORS 161.395,

{(d) To be represented by suitable legal counsel
possessing skills and experience
commensurate with the nature and complexity
of the case, to consult with counsel prior to
the hearing and, if indigent, to have
suitable counsel provided without cost.
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(e) To examine all information, documents and
reports which the board considers. If then
available to the board, the information,
documents and reports shall be disclosed to
the person so as to allow examination prior
to the hearing.

{7) A record shall be kept of all hearings before the
board, execept board deliberations.

{(8) Upon request of any party before the board, or on
its own motion, the board may continue a hearing for a
reasonable period not to exceed 60 days to obtain
additional information or testimony or for other good
cause shown.

(9) Within 15 days following the conclusion of the
hearing, the board shall provide to the person, the
attorney representing the person, the Attorney General
and the attorney representing the state, written notice
of the bhoard's decision.

(10) The burden of proof on all issues at hearings of
the board shall be by a preponderance of the evidence.

{11) If the board determines that the person about whom
the hearing is being held is indigent, the board shall
appoint suitable counsel to represent the person. The
board shall determine and allow, as provided in ORS
135.055, the compensation for counsel appointed by it
and the reasonable expenses of the person in respect to
the hearing. The compensation and expenses so allowed
shall be paid, upon order by the board, by the state
from funds available for the purpose.

{12) The Attorney General shall furnish notice of any
pending contested hearing before the board to the
district attorney and the court or department of the
county from which the person was committed. The
Attorney General shall represent the state at
contested hearings before the board unless the district
attorney of the county "from which the person was
committed elects to represent the state., The district
attorney of the county from which the person was
committed shall cooperate with the Attorney General in
securing the material necessary for presenting a
contested hearing before the board. If the district
attorney elects to represent the state, the district
attorney shall give timely written notice of such
election to the Attorney General, the board and the
attorney representing the person.
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161.351 Discharge of person under jurisdiction of
Pgychiatric Security Review Board; burden of proof;
periodic review of status.

(1) Any person placed under the jurisdiction of the
Psychiatric Security Review Board pursuant to ORS
161.336 or 161.341 shall be discharged at such time as
the board, upon a hearing, shall find by a
preponderance of the evidence that the person is no
longer affected by mental disease or defect or, if so
affected, no longer presents a substantial danger to
others which requires regular medical care, medication,
supervision or treatment.

(2) For purposes of this section, a person affected by
a mental disease or defect in a state of remission 1is
considered to have a mental disease or defect. a
person whose mental disease or defect may., with
reasonable medical probability, occasionally become
active and when it becomes active will render the
person a danger to others, shall not be discharged.
The state has the burden of proving by a preponderance
of the evidence that the person continues to be
affected by mental disease or defect and continues to
be a substantial danger to others. The person shall
continue under such supervision and treatment as the
board deems necessary to protect the person and others.

(3) Any person who has been placed under the
jurisdiction of the board and who has spent five years
on conditional release or a total of five years in
hospital and on conditional release shall be brought
before the board for hearing within 30 days of the
expiration of the five-year period. The board shall
review the person's status and determine whether the
person should be discharged from the jurisdiction of
the board.

161.360 Mental disease or defect excluding fitness to
proceed. :

(1) 1f, before or during the trial in any criminal
case, the c¢ourt has reason to doubt the defendant's
fitness to proceed by reason of incompetence, the court
may order an examination in the manner provided in ORS
161.365.

{2} A defendant may be found incompetent if, as a
result of mental disease or defect, he is unable:

(a) To understand the nature of the proceedings
against him; or
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{b) To assist and cooperate with his counsel; or
(¢} To participate in his defense.

16l1.365 Procedure for determining issue of fitness to
proceed.

(1) Whenever the court has reason to doubt the
defendant’'s fitness to proceed by reason of
incompetence as defined in ORS 161.360, the court may
call to its assistance in reaching its decision any
witness and may appeoint a psychiatrist to examine the
defendant and advise the court.

(2) If the court determines the assistance of a
psychiatrist would be helpful, the court may order the
defendant to be committed to a state mental hospital
designated by the Mental Health Division for the
purpose of an examination for a period not exceeding 30
days. The report of each examination shall include,
but is not necessarily limited to, the following:

(a) A description of the nature of the
examination;

(b} A statement of the mental condition of the
defendant; and

(c) If£ the defendant suffers from a mental
disease or defect, an opinion as to whether
the defendant is incompetent within the
definition set out in ORS 161.360.

(3) Except where the defendant and the court both
request to the contrary, the report shall not contain
any findings or conclusions as to whether the defendant
as a result of mental disease or defect was responsible
for the criminal act charged.

(4) If the examination by the psychiatrist cannot be
conducted by reason of the unwillingness of the
defendant to participate therein, the .report shall so
state and shall include, if possible, an opinion as to
whether such unwillingness of the defendant was the
result of mental disease or defect affecting competency
to proceed.

(3) The report of the examination shall be filed in
triplicate with the clerk of the court, who shall cause
copies to be delivered to the district attorney and to
counsel for defendant.
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(6) When the court has ordered a psychiatric
examination, a justice's court shall order the county
to pay, and a circuit or district court shall order the
state to pay from funds available for the purpose:

(a) A reasonable fee 1f the examination of the
defendant is conducted by a psychiatrist in
private practice; and

(b) All costs including transportation of the
defendant if the examination is conducted by
a psychiatrist in the employ of the Mental
Health Division or a community mental health
program established under ORS 430.610 to
430,670.

161.370 Determination of fitess; effect of finding
unfitness; proceedings if fitness regained; pretrial
objections by defense counsel.

(1) When the defendant's fitness to proceed is drawn
in question, the issue shall be determined by the
court. If neither the prosecuting attorney nor counsel
for the defendant contests the finding of the report
filed by a psychiatrist under ORS 161.365, the court
may make the determination on the basis of such
report. If the finding is contested, the court shall
hold a hearing on the issue. If the report is received
in evidence upon such hearing, the party who contests
the finding thereof shall have the right to summon and
to cross—examine the psychiatrist or psychiatrists who
submitted the report and to offer evidence upon the
issue. Other evidence regarding the defendant's
fitness to proceed may be introduced by either party.

{2) If the court determines that the defendant lacks
fitness to proceed, the proceeding against him shall be
suspended, except as provided in subsection (5) of this
section, and the court shall commit him to the custody
of the superintendent of a state mental hospital
designated by the Mental Health Division or shall
release him on supervision for soO long as such
unfitness shall endure. The court may release the
defendant on supervision if it determines that care
other than commitment for incompetency to stand trial
would better serve the defendant and the community. It
may place conditions which it deems appropriate on the
release, including the requirement that the defendant
regularly report to the Mental Health Division or a
community mental health program for examination to
determine if the defendant has regained his competency

to stand trial. When the court, on its own motion or
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upon the application of the superintendent of the
hospital in which the defendant igs committed, a person
examining the defendant as a condition of his release
on supervision, or either party, determines, after a
hearing, if a hearing is requested, that the defendant
has regained fitness to proceed, the proceeding shall
be resumed. If, however, the court is of the view that
0 much time has elapsed since the commitment or
release of the defendant on supervision that it would
be unjust to resume the criminal proceeding, the court
on motion of either party may dismiss the charge and
may order the defendant to be discharged or cause a
proceeding to be commenced forthwith under ORS 426,070
to 426,170,

(3) Notwithstanding subsection (2) of this section, a
defendant who remains committed under this section to
the custody of a state mental hospital designated by
the Mental Health Division for a period of time equal
to the maximum term of the sentence which could be
imposed if the defendant were convicted of the offense
with which he is charged or five years, whichever is
less, shall be discharged at the end of the period.
The superintendent of the hospital in which the
defendant 1is committed shall notify the committing
court of the expiration of the period at least 30 days
prior to the date of expiration. The notice shall
include an opinion as to whether the defendant is still
incompetent within the definition set forth in ORS
161.360., Upon receipt of the notice, the court shall
dismiss the charge and shall order the defendant to be
discharged or cause a proceeding to be commenced
forthwith under ORS 426,070 to 426,170,

(4) If the defendant regains fitness to proceed, the
term of any sentence received by the defendant for
conviction of the crime charged shall be reduced by the
amount of time the defendant was committed under this
section to the custody of a state mental hospital
designated by the Mental Health Division,

{5) The fact that the defendant is unfit to proceed
does not preclude any objection through counsel and
without the personal participation of the defendant on
the grounds that the indictment is insufficient, that
the statute of 1limitations has run, that double
jeopardy principles apply or upon any other ground at
the discretion of the court which the court deems
susceptible of fair determination prior to trial.



- 365 -

161.385 Psychiatric Security Review Board; composi-
tion, term of office, qualifications, compensation,
appointment, confirmation and meetings; judicial review
of orders. :

(1) There is hereby created a Psychiatric Security
Review Board consisting of five members appointed by
the Covernor and subject to confirmation by the Senate
under section 4, Article III of the Cregon
Constitution.

(2} The membership of the board shall not include any
district attorney, deputy district attorney or public
defender, but, the membership shall be composed of:

(a) A psychiatrist experienced in the criminal
justice system and not otherwise employed oOn
a full-time basis by the Mental Health
Division or a «community mental health
program;

(b} A licensed psychologist experienced in the
criminal justice system and not otherwise
employed on a full-time basis by the Mental
Health Division or a community mental health
program;

(c) A member with substantial experience in the
processes of parole and probation;

(d) A member of the general public: and

(e) A lawyer with substantial experience in
criminal trial practice.

{(3) The term of office of each member is four years.
The Governor at any time may remove any member for
inefficiency, neglect of duty or malfeasance in
office. Before the expiration of the term of a member,
the Governor shall appoint a successor whose term
begins July 1 next following. A member is eligible for
reappointment. If there is a vacancy for any cause,
the Governor shall make an appointment to become
immediately effective for the unexpired term.

(4) Notwithstanding the term of office specified by
subsection (3) of this section, of the members first
appointed to the board:

(a) One shall serve for a term ending June 30,
1979.
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(b) Two shall serve for terms ending June 30,
1980,

(c) Two shall serve for terms ending June 30,
1981,

(3) A member of the board not otherwise employed full
time by the state, shall be paid on a per diem basis an
amount equal to four percent of the gross monthly
salary of a member of the State Board of Parole for
each day during which the member is engaged in the
performance of official duties, including necessary
travel time. In addition, subject to ORS 292,250
regulating travel and other expenses of state officers
and employes, the member shall be reimbursed for actual
and necessary travel and other expenses incurred in the
performance of official duties.

(6) Subject to any applicable provision of the State
Personnel Relations Law, the board may hire employees
to aid it in performing its duties under ORS 137.540,
161.315 to 161,351, 161.385 to 161,395, 192.690 and
428,210,

(7) (a) The board shall select one of its members as
chairperson to serve for a one-year term with
such duties and powers as the board
determines,

(b) A majority of the voting members of the board
constitutes a quorum for the transaction of
business.

(8) The board shall meet at least twice every month,
unless the chairperson determines that there is not
sufficient business before the board to warrant a
meeting at the scheduled time. The board shall also
meet at other times and places specified by the call of
the chairperson or of a majority of the members of the
board.

{9) (a) When a person over whom the board exercises
its jurisdiction is adversely affected or
aggrieved by a final order of the board, the
person is entitled to judicial review of the
final order. The person shall be entitled on
judicial review to suitable counsel
possessing skills and experience commensurate
with the nature and complexity of the case.
If the person is indigent, suitable counsel
shall be appointed by the reviewing court in



- 3867 -

the manner provided in ORS 138.500(1l}. If
the person 1is indigent, the reviewing court
shall determine and allow, as provided in ORS
138.500, the cost of briefs, any other
expenses of the person necessary to the
review and compensation for counsel appointed
for the person. The costs, expenses and
compensation so allowed shall be paid as
provided in ORS 138,500.

(b) The order and the proceedings underlying the
order are subject to review by the Court of
Appeals upon petition to that court filed
within 60 days of the order for which review
is sought. The board shall submit to the
court the record of the proceeding or, if the
person agrees, a shortened record. The
record may include a certified true copy of a
tape recording of the proceedings at a
hearing in accordance with ORS 161.346. A
copy o©of the record transmitted shall be
delivered to the person by the board.

{c) The court may affirm, reverse or remand the

order on the same basis as provided in ORS
183.,482(8}.

(d) The filing of the petition shall not stay the
board's order, but the board or the Court of
Appeals may order a stay upon application of
such terms as are deemed proper.

161,387 Board to implement policies; rulemaking;
meetings not deliberative under public meeting
requirements.

(1) The Psychiatric Security Review Board, by rule
pursuant to ORS 183,325 to 183.410 and not inconsistent
with law, may implement its policies and set out its
procedure and practice requirements and may promulgate
such interpretive rules as the board deems necessary or
appropriate to carry out its statutory responsibili-
ties.

(2) Administrative meetings of the board and the
evidentiary rhase of board hearings are not
deliberations for the purposes of ORS 192.690,

161,390 Rules for assignments of persons to state
mental hospitals: release plan prepared by division.

(1) The Mental Health Division shall promulgate rules
for the assignment of persons to state mental hospitals
under ORS 161,341, 161.365 and 161.370 and for
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egstablishing standards for evaluation and treatment of
persons committed to a state hospital designated by the
division or ordered to a community mental health
program under ORS 137,540, 161.315 to 161,351, 192.690
and 428,210.

(2) Whenever the Psychiatric Security Review Board
requires the preparation of a predischarge or
preconditional release plan before a hearing or as a
condition of granting discharge or conditional release
for a person committed under ORS 161.327 or 161.341 to
a state hospital for custody, care and treatment, the
Mental Health Division is responsible for and shall
prepare the plan.

{3) In carrying out a conditional release ©plan
prepared under subsection (2) of this section, the
Mental Health Division may contract with a community
mental health program, other public agency or private
corporation or an individual to provide supervision and
treatment for the conditionally released person.

161.395 Subpena power of Psychiatric Security Review
Board.

(1) Upon request of any party to a hearing before the
board, the board or 1its designated representatives
shall issue, or the board on its own motion may issue,
subpenas requiring the attendance and testimony of
witnesses.

{2) Upon request of any party to the hearing before
the board and upon a proper showing of the general
relevance and reasonable scope of the documentary or
physical evidence sought, the board or its designated
representative shall issue, or the board on its own
motion may issue, subpenas duces tecum.

(3) Witnesses appearing under subpenas, other than the
parties or state officers or employes, shall receive
fees and mileage as prescribed by law for witnesses in
civil actions. If the board or 1its designated
representative certifies that the testimony
of a witness was relevant and material, any person who
has paid fees and mileage to that witness shall be
reimbursed by the board.

(4) If any person fails to comply with a subpena
issued under subsections (l) or (2) of this section or
any party or witness refuses to testify regarding any
matter on which he may be lawfully interrogated, the
judge of the circuit court of any county, on the appli-
cation of the board or its designated representative or
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of the party requesting the issuance of the subpena,
shall compel obedience by proceedings for contempt as
in the case of disobedience of the requirements of a
subpena issued by the court.

(5) If any person, agency or facility fails to comply
with an order of the board issued pursuant to sub-
section (2) of this section, the judge of a circuit
court of any county, on application of the board or its
designated representative, shall compel obedience by
proceedings for contempt as in the case of disobedience
of the requirements of an order issued by the court.
Contempt for disobedience of any order of the board
shall be punishable by a fine of $100.

161,400 Leave of absence; notice to board.

I1f, at any time after the commitment of a person to a
state hospital under ORS 161,341(l), the superintendent
of the hospital is of the opinion that a leave of
absence from the hospital would be therapeutic for the
person and that such leave would pose no substantial
danger to others, the superintendent may authorize such
leave for up to 48 hours in accordance with rules
adopted by the Psychiatric Security Review Board.
However, the superintendent, before authorizing the
leave of absence, shall first notify the board for the
purposes of ORS 161,326(2).
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APPENDIX IV

SECTIONS EXTRACTED FROM THE CRIMINAL CODE

INSANITY - When insane delusions -
Presumption of insanity.

16.(1) No person shall be convicted of an offence
in respect of an act or omission on his part while
he was insane.

{2) For the purposes of this section a person is
insane when he is in a state of natural imbecility or
has disease of the mind to an extent that renders him
incapable of appreciating the nature and quality of
an act or omission or of knowing that an act or
omission is wrong.

(3) A person who has specific delusions, but is in
other respects sane, shall not be acquitted on the
ground of insanity unless the delusions caused him to
pelieve in the existence of a state of things that,
if it existed, would have justified or excused his
act or omission.

(4) Every one shall, until the contrary is proved,
be presumed to be and to have been sane.

POWERS OF JUSTICE - Remand for observation -
Direct issue to be tried — Section 543 applicable.

465.(1) A justice acting under this Part may
(c) by order in writing

(i) direct an accused to attend, at
a place or before a person
specified in the order and
within a time specified there-
in, for observation, or

{(ii) remand an accused to such cust-
ody as the justice directs for
observation for a period not
exceeding thirty days, where in
his opinion, supported by the
evidence or where the prosecu-
tor and the accused consent,
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by the report in writing of at
least one duly qualified medi-
cal ©practitioner, there is
reason to believe that

(iii) the accused may be mentally
ili, or

{iv) the balance of the mind of the
accused may be disturbed,
where the accused is a female
person charged with an offence
arising out of the death of
her newly-born child;

465.(2) Notwithstanding paragraph (l)(c), a justice
acting under this part may remand an accused in
accordance with that paragraph

{a) for a period not exceeding
thirty days without having heard the
evidence or considered the report of
a duly gqualified medical practi-
tioner where compelling circum-
stances exist for so doing and where
a medical practitioner is not read-
ily available to examine the accused
and give evidence or submit a
report; and

{b) for a period of more than
thirty days but not exceeding sixty
days where he 1is satisfied that
observation for such a period 1is
required in all the circumstances of
the case and his opinion is
supported by the evidence or, where
the prosecutor and the accused
consent, by the report in writing,
of at least one duly qualified
medical practitioner.

465.(3) Where, as a result of observations made
pursuant to an order issued under paragraph (l}(c),
it appears to a justice that there 1is sufficient
reason to doubt that the accused is, on account of
insanity, capable of conducting his defence, the
justice shall direct that an issue be tried whether
the accused is then, on account of insanity, unfit to
conduct his defence at the preliminary inquiry.
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465.(4) Where the justice directs the trial of an
issue under subsection (3), he shall proceed 1in
accordance with section 543 in so far as that section
may be applied.

INSANITY OF ACCUSED WHEN OFFENCE COMMITTED -
Custody after finding.

542.(1) Where, upon the trial of an accused who is
charged with an indictable offence, evidence is given
that the accused was insane at the time the offence
was committed and the accused is acquitted

(a) the ijury, or

{b} the judge or magistrate, where
there is no jury, shall find whether
the accused was insane at the time
the offence was committed and shall
declare whether he 1s acquitted on
account of insanity.

542.(2) Where the accused is found to have been
insane at the time the offence was committed, the
court, judge or magistrate before whom the trial was
held shall order that he be kept in strict custody in
the place and in the manner that the court, judge or
magistrate directs, until the pleasure of the
lieutenant governor of the province is known.

INSANITY AT THE TIME OF TRIAL - Direction or

remand for observation - Idem — Court shall

assign counsel - Trial of issue - If sane,

Trial proceeds -~ If insane, order for custody -
Where accused acquitted - Subsequent trial.

543.(1) A court, judge or magistrate may, at any
time before verdict, where it appears that there is
sufficient reason to doubt that the accused is, on
account of insanity, capable of conducting his
defence, direct that an issue be tried whether the
accused is then, on account of insanity, unfit to
stand his trial.

543,(2) A court, judge or magistrate may, at any
time before verdict or sentence, when of the opinion,
supported by the evidence or, where the prosecutor
and the accused consent, by the report in writing, of
at least one duly gqualified medical practitioner,
that there is reason to believe that
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(a) an accused is mentally ill, or

(b) the balance of the mind of an
accused is disturbed where the
accused is a female person charged
with an offence arising out of the
death of her newly-born child,

by order in writing

(2.1)
judge or

{c) direct the accused to attend,
at a place or before a person speci-
fied in the order and within a time
specified therein, for observation,
or

(d) remand the accused to such cus-
tody as the court, judge or magis-
trate directs for observation for a
period not exceeding thirty days.

accordance with that subsection

{a) for a period not exceeding
thirty days without having heard the
evidence or considered the report of
a duly dgualified medical practi-
tioner where compelling circumstan-
ces exist for so doing and where a
medical practitioner is not readily
available to examine the accused and
give evidence or submit a report;
and

(b) for a period or more than
thirty days but not exceeding sixty
days where he 1is satisfied that
observation for such a period is
required in all the circumstances of
the case and his opinion is
supported by the evidence, or, where
the ©prosecutor and the accused
consent, by the report in writing,
of at least one duly qualified
medical practitioner.

Notwithstanding subsection (2), a court,
magistrate may remand an accused

in

(3) Where it appears that there is sufficient

reason to doubt that the accused is,

insanity,

capable of conducting his defence,

on account of

the
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court, judge or magistrate shall, if the accused 1is
not represented by counsel, assign counsel to act on
behalf of the accused.

(4) For the purposes of subsection (1), the
following provisions apply, namely,

{a) where the issue arises before
the close of the case of the
prosecution, the court, Judge or
magistrate may postpone directing
the trial of the issue until any
time up to the opening of the case
for the defence;

(b) where the trial is held or is
to be held before a court composed
of a judge and jury,

(i) if the judge directs the issue
to be tried before the accused
is given in charge to a Jjury
for trial on the indictment,
it shall be tried by twelve
jurors, oOr in the Yukon
Territory and the DNorthwest
Territories, by six jurors,
and

(ii) if the judge directs the issue
to be tried after the accused
has been given in charge to a
jury for trial on the
indictment, the Jjury shall be
sworn to try that issue in
addition to the issue on which
they are already sworn; and

(e} where the trial is held before a
judge or magistrate, he shall try the
issue and render a verdict.

(5) Where the verdict is that the accused is not
unfit on account of insanity to stand his trial, the
arraignment or the trial shall proceed as if no such
issue had been directed.

(6) Where the verdict is that the accused is unfit
on account of insanity to stand his trial, the court,
judge or magistrate shall order that the accused be
kept in custody until the pleasure of the lieutenant
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governor of the province is known, and any plea that
has been pleaded shall be set aside and the jury
shall be discharged.

{(7) Where the court, judge or magistrate has
postponed directing the trial of the issue pursuant
to paragraph (4)(a) and the accused is acquitted at
the close of the case for the prosecution, the issue
shall not be tried.

(8) No proceeding pursuant to this section shall
prevent the accused from being tried subsequently on
the indictment unless. the trial of the issue was
postponed ©pursuant to paragraph (4)(a) and the
accused was acquitted at the close of the case for
the prosecution.

INSANITY OF ACCUSED TO BE DISCHARGED FOR WANT OF
PROSECUTION

544. Where an accused who is charged with an indict-
able offence is brought before a court, judge or mag-
istrate to be discharged for want of prosecution and
the accused appears to be insane, the court, judge or
magistrate shall proceed in accordance with section
343 in so far as that section may be applied.

SUPERVISION OF INSANE PERSONS - Warrant for
transfer - Transfer of accused - Arrest of
accused — Taking before a justice — Order of
Justice

545,.(1) Where an accused who is, pursuant to this
Part, found to be insane, the lieutenant governor of
the province in which he is detained may make an
order

(a) for the safe custody of the
accused in a place and manner
directed by him, or

{b) if in his opinion it would be
in the best interest of the accused
and not contrary to the interest of
the publie, for the discharge of
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the accused either absolutely or
subject to such conditions as he
prescribes.

(2) An accused to whom paragraph (l)(a) applies
may, by warrant signed by an officer authorized for
that purpose by the lieutenant governor of the
province in which he is detained, be transferred for
the purposes of his rehabilitation to any other place
in Canada specified in the warrant with the consent
of the person in charge of such place.

(3) A warrant mentioned in subsection (2) is
sufficient authority for any person who has custody
of the accused to deliver the accused to the person
in charge of the place specified in the warrant and
for such last mentioned person to detain the accused
in the manner specified in the order mentioned in
subsection (1l).

{4) A peace officer who has reasonable and probable
grounds to believe that an accused to whom paragraph
(1)(b) applies has violated any condition prescribed
in the order for his discharge may arrest the accused
without warrant,

(5) Where an accused has been arrested pursuant to
subsection (4), he shall be dealt with in accordance

with the following provisions:

(a) where a justice having Jjuris-
diction in the territorial division
in which the accused has Dbeen
arrested is available within a per-
iod of twenty—-four hours after the
arrest of the accused by a peace
officer, the accused shall be taken
before a justice without unreason-
able delay and in any event within
that period:; and

(b) where a justice having juris=-
diction in the territorial division
in which the accused has been
arrested is not available within a
period of twenty-four hours after
the arrest of the accused by a peace
officer, the accused shall be taken
before a justice as soon as
possible,
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(6) & justice before whom an accused is taken
pursuant to subsection (5) may make any order that to
him seemg desirable in the circumstances respecting
the detention of the accused pending a decision of
the lieutenant governor of the province referred to
in subsection (1} and shall cause notice of such
order to be given to that lieutenant governor.

PRISONER MENTALLY ILL - Custody in safe-keeping -
Order for imprisonment or discharge — Order for
transfer to custody of wminister of health -
"Prison”.

546.(1) The lieutenant governor of a province may,
upon evidence satisfactory to him that a person who
is insane, mentally ill, mentally deficient or
feeble-minded is serving a sentence in prison in that
province, order that the person be removed to a place
of safe-keeping to be named in the order.

(2) A person who is removed to a place of safe-
keeping under an order made pursuant to subsection
(l) shall, subject to subsections (3) and (4}, be
kept in that place or 1in any other place of
safe~keeping in which, from time to time, he may be
ordered by the lieutenant governor to be kept.

{3) Where the lieutenant governor is satisfied that
a vperson to whom subsection {2) applies has
recovered, he may order that the person

{a) be returned to the prison from
which be was removed pursuant to
subsection (l), if he is liable to
further custody in prison, or

(b} be discharged, 1f he is not
liable to further custody in prison.

(4) Where the lieutenant governor is satisfied that
a person to whom subsection (2) applies has partially
recovered, he may, where the person is liable to
further custeody in prison, order that the person
shall be subject to the direction of the minister of
health for the province, or such other person as the
lieutenant governor may designate, and the minister
of health or other person designated may make any
order or direction in respect to the custody and care
of the person that he considers proper.
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{S) In this section, "prison" means a prison other
than a penitentiary, and includes a reformatory
school or industrial school.

APPOINTMENT OF BOARD OF REVIEW — Constitution of
board -~ Idem — Quorum - Periodic review and report
to be made on case of each person in custody -
Review and report to be made when requested by
lieutenant governor - Powers.

547.(1) The lieutenant governor of a province may
appoint a board to review the case of every person in
custody in a place in that province by virtue of an
order made pursuant to section 545 or subsection
546(1) or (2).

(2} The board referred to in subsection (1) shall
consist of not less than three and not more than five
members of whom one member shall be designated
chairman by the members of the board, if no chairman
has been designated by the lieutenant governor.

(3) At least two members of the board shall be duly
qualified psychiatrists entitled to engage 1in the
practice of medicine under the laws of the province
for which the board is appointed, and at least one
member of the board shall be a member of the bar of
the province.

(4) Three members of the board of review, at least
one of whom is a psychiatrist described in subsection
(3) and one of whom is a member of the bar of the
province, constitute a quorum of the board.

(%) The board shall review the case of every person
referred to in subsection (1)

(a) not later than six months after
the making of the order referred to
in that subsection relating to that
person, and

(b) at least once in every twelve
month period following the review
required pursuant to paragraph (a)
so long as the person remains in
custody under the order,
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and forthwith after each review the board shall
report to the lieutenant governor setting out fully
the results of such review and stating

(c) where the person in custody was
found unfit on account of insanity
to stand his trial, whether, in the
opinion of the board, the person has
recovered sufficiently to stand his
trial,

(d} where the person in custody was
found not - guilty on account of
insanity, whether, in the opinion of
the board, that person has
recovered and, if so, whether in its
opinion it is in the interest of the
public and of that person for the
lieutenant governor to order that he
be discharged absolutely or subject
to such conditions as the lieutenant
governor may prescribe,

(e} where the person in custody was
removed from a prison pursuant to
subsection 546(1), whether, in the
opinion of the board, that person
has recovered or partially recov-
ered, or,

(£) any recommendations that it
considers desirable in the interests
of recovery of the person to whom
such review relates and that are not
contrary to the public interest.

(6) In addition to any review required to be made
under subsection (5), the board shall review any case
referred to in subsection (1) when requested to do so
by the lieutenant governor and shall forthwith after
such review report to the 1lieutenant governor in
accordance with subsection (5).

(7) For the purposes ©of a review under this
section, the chairman of the board has all the powers
that are conferred by sections 4 and S5 of the
Inquiries Act on commissioners appointed under Part I
of that Act. _
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ACCUSED TO BE PRESENT - Exceptions — To make defence.

577.(2) The court may

(¢) cause the accused to be removed
and to be kept out of court during
the trial of an issue as to whether
the accused is, on account of
insanity, unfit to stand his trial
where it is satisfied that failure
to do so might have an adverse
effect on the mental health ©f the
accused.

DIRECTION OR REMAND FOR OBSERVATION

608.2(1) A judge of the court of appeal may, by
order in writing,

(a) direct an appellant to attend,
at a place or before a person speci-
fied in the order and within a time

specified therein, for observation,
or

(b) remand an appellant to such
custody as the 7judge directs for
observation for a period not exeed-
ing thirty days,

where, in his opinion, supported by the evidence or,
where the appellant and the respondent consent, by
the report in writing, of at least one duly qualified
medical practitioner, there is reason to believe that

{c) the appellant may be mentally
lllf Qr

(d) the balance of the mind of the
appellant 1is disturbed, where the
appellant is a female person charged
with an offence arising out of the
death of her newly-born child.

(2) Nothwithstanding subsection {l), a judge of the
court of appeal may remand an appellant in accordance
therewith _
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{a) for a period not exceeding
thirty days without having heard the
evidence or considered the report of
a duly qualified medical practi-
tioner where compelling circumstan-
ces exist for so doing and where a
medical practitioner is not readily
available to examine the accused and
give evidence or submit a report;
and

{b) for a period of more than
thirty days but not exceeding sixty
days where he 1is satisfied that
observation for such a period is
required in all the circumstances of
the case and his opinion is
supported by the evidence or, where
the appellant and the respondent
consent, by the report in writing,
of at least one duly qualified
medical practitioner.

POWERS - Order to be made - Substituting verdict —
Appeal from acquittal - New trial under Part XVI -
Where appeal against verdict of insanity allowed -
Appeal court may set aside verdict of insanity and
direct acquittal - Additional powers.

613.(1) On the hearing of an appeal against a
conviction or against a verdict that the appellant is
unfit, on account of insanity, to stand his trial, or
against a special verdict of not gquilty on account,
the court of appeal

(a) may allow the appeal where it
is of the opinion that

(i) the verdict should be set
aside on the ground that it
is unreasonable or cannot be
supported by the evidence,

(ii) the Jjudgment of the trial
court should be set aside on
the ground of a wrong deci-
sion on question of law, or

(iii) on any ground there was a
miscarriage of justice;
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(b) may dismiss the appeal where

(i) the court is of the opinion

" that the appellant, although

he was not properly convicted

on a count or part of the

indictment, was properly con-

victed on another count or
part of the indictment,

(ii) the appeal is not decided in
favour of the appellant on
any ground mentioned in
paragraph (a}, or

(iii) notwithstanding that the
court is of the opinion that
on any ground mentioned in
subparagraph (a) (ii) the
appeal might be decided in
favour of the appellant, it
is of the opinion that no
substantial wrong or miscarr-
iage of justice has occurred.

(¢) may refuse to allow the appeal
where it is of the opinion that the
trial court arrived at a wrong
conclusion as to the effect of a
special verdict, and may order the
conclusion to be recorded that
appears to the court to be required
by the verdict, and may pass a
sentence that is warranted in law in
substitution for the sentence passed
by the trial court:

(d) may set aside a conviction and
find the appellant not guilty on
account of insanity and order the
appellant to be kept in safe custody
to await the ©pleasure of the
lieutenant governor where it is of
the opinion that, although the
appellant committed the act or made
the omission charged against him, he
was insane at the time the act was
committed or the omission was made,
so that he was not criminally
responsible for his cenduct; or
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{e) may set aside the conviction
and find the appellant unfit, on
account of insanity, to stand his
trial and order the appellant to be
kept in safe custody to await the
pleasure of the lieutenant governor.

DIRECTION OR REMAND FOR OBSERVATION - Idem.

691,.(1) A court to which an application is made
under this Part may, by order in writing,

(a) direct the offender in
relation to whom the application is
made to attend, at a place or before
a person specified in the order and
within a time specified therein, for
observation, or

(b) remand the offender in such
custody as the court directs, for a
period not exceeding thirty days,
for observation,

where in its opinion, supported by the evidence of,
or where the prosecutor and the offender consent,
supported by the report in writing of, at least one
duly qualified medical practitioner, there is reason
to believe that evidence might be obtained as a
result of such observation that would be relevant to
the application.

(2) Notwithstanding subsection (1), a court to
which an application is made under this Part may
remand the offender to which that application relates
in accordance with that subsection

{a) for a period not exceeding
thirty days without having heard the
evidence or considered the report of
a duly gqualified medical practi-
tioner where compelling circumstan-
ces exist for so doing and where a
medical practitioner is not readily
available to examine the offender
and give evidence or submit a report
and;
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(b) for a period of more than
thirty but not more than sixty days
where it is satisfied that observa-
tion for such a period is required
in all the c¢ircumstances of the
case and its opinion is supported hy
the evidence ©of, or where the
prosecutor and the offender consent,
by the report 1in writing of, at
least one duly qualified medical
practitioner.

ADJOURNMENT - Non—appearance of defendant - Consent
of Attorney General required - Non—appearance of
prosecutor - Direction or remand for observation -
Idem -~ Court may order trial of issue - Section 543
applicable.

738.(5) Notwithstanding subsection (1), the summary
conviction court may, at any time before convicting a
defendant or making an order against him or dis-
missing the information, as the case may be, when of
the opinion, supported by the evidence, or, where the
prosecutor and defendant consent, by the report in
writing, of at least duly one qualified medical
practitioner, that there is reason to believe that
the defendant is mentally ill, by order in writing,

(a)} direct the defendant to attend,
at a2 place or before a person speci-
fied in the order and within a time
specified therein, for observation;
or

(b) remand the defendant to such
custody as the court directs for
observation for a period not exceed-
ing thirty days. -

738.(6) Notwithstanding subsection (5}, a summary
conviction <c¢ourt may remand the defendant in
accordance therewith

{a) for a period not exceeding
thirty days without having heard the
evidence or considered the report of
a duly qualified medical practition-
er where compelling circumstances
exist for so doing and where a medi-
cal practitioner 1is not readily
available to examine the accused and
give evidence or submit a report:
and
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(b) for a period of more than
thirty days but not exceeding sixty
days where it is satisfied that
obgervation for such a period 1is
required in all the circumstances of
the case and that opinien is
supported by the evidence or, where
the prosecutor and the accused
consent, by the report in writing,
of at least one duly qualified
medical practitioner.

738.(7) Where, as a result of observations made
pursuant to an order issued under subsection (5), it
appears to a summary conviction court that there is
sufficient reason to doubt that a defendant is, on
account of insanity, capable of conducting his
defence, the summary conviction court shall direct
that an issue be tried as to whether the defendant is
then, on account of insanity, unfit to stand his
trial.

738.(8) Where a summary conviction court directs
the trial of an issue under subsection (7), it shall
proceed in accordance with section 543 in so far as
that section may be applied.
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APPENDIX V
SECTIONS EXTRACTED FROM THE CHARTER
GUARANTEE OF RIGHTS AND FREEDOMS
1. The Canadian Charter of Rights and Freedoms

guarantees the rights and freedoms set out in it
subject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and
democratic society.

FUNDAMENTAL FREEDOMS
2. Everyone has the following fundamental freedoms:

(b) freedom of thought, belief, opinion
and expression, including freedom of
the press and other media communica-
tion:

MOBILITY RIGHTS

6.(2) Every citizen of Canada and every person who
has the status of a permanent resident of Canada has
the right:

(a) to move to and take up residence in any
province: and

(b) to pursue the gaining of a livelihood in any
province.

LEGAL RIGHTS

7. Everyone has the right to life, 1liberty and
security of the person and the right not to be
deprived thereof except in accordance with the

principles of fundamental Jjustice.

9. Everyone has the right not to be arbitrarily
detained or imprisoned.

10, Everycne has the right on arrest or detention

(b} to retain and instruct counsel without delay
and to be informed of that right:
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11l. Any person charged with an offence has the right
(b} to be tried within a reasonable time;

(e) not to be denied reasonable bail
without just cause;

(£} except in the case of an offence
under military law tried before a mil-
itary tribunal, to the benefit of
trial by jury where the maximum
punishment for the offence is
imprisonment for five years or a more
severe punishment;

12, Everyone has the right not to be subjected to
any cruel and unusual treatment or punishment.

EQUALITY RIGHTS

15.(1) Every individual is equal before and under
the law and has the right to the equal protection and
equal benefit of the law without discrimination and,
in particular, without discrimination based on race,
national or ethnic origin, c¢olour, religion, sex, age
or mental or physical disability.

{(2) Subsection (1) does not preclude any law, pro-
gram or activity that has as its object the ameliora-
tion of conditions of disadvantaged individuals or
groups including those that are disadvantaged because
of race, national or ethnic origin, c¢olour, religion,
sex, age or mental or physical disabilty.

ENFORCEMENT

24,.(1) Anyone whose rights or freedoms, as guaran-—
teed by this Charter, have been infringed or denied
may apply to a court of competent Jjurisdiction to
obtain such remedy as the court considers appropriate
and just in the circumstances.

(2) Where, in proceedings under subsection (1), a
court concludes that evidence was obtained in a
manner that infringed or denied any rights or free-
doms guaranteed by this Charter, the evidence shall
be excluded if it is established that, having regard
to all the circumstances, the admission of it in the
proceedings would bring the administration of justice
into disrepute.
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APPENDIX VI

SECTIONS EXTRACTED FROM
YOUNG OFFENDERS ACT

THE

DECLARATION OF PRINCIPLE

Policy for Canada with Respect to young offenders.

3.

(1)

It is hereby recognized and declared that

(a) while young persons should not in all
instances be held accountable in the same
manner or suffer the same consequences for
their behaviour as adults, young persons who
commit offences should nonetheless bear
responsibility for their contraventions;

(b) gsociety must, although it has the
responsibility to take reasonable measures to
prevent criminal conduct by young persons, be
afforded the necessary protection from illegal
behaviour;

{c) young persons who commit offences require
supervision, digcipline and control, but,
because of their state of dependency and level
of development and maturity, they also have
special needs and require guidance and
assistance;

(4} where it 1s not inconsistent with the
protection of society, taking no measures or
taking measures other than judicial proceedings
under this Act should be considered for dealing
with young persons who have committed offences;

(e) vyoung persons have rights and freedoms in
their own right, including those stated in the
Canadian Bill of Rights and Freedoms or in the
Canadian Bill of Rights, and in particular a
right to be heard in the course of, and to
participate in, the processes that lead to
decisions that affect them, and young persons
should have special guarantees of their rights
and freedoms;
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(f) in the application of this Act, the rights
and freedoms of young persons include a right
to the least possible interference with freedom
that 1is consistent with the protection of
society, having regard to the needs of young
persons and the interests of their families:

{qg) young persons have the right, in every
instance where they have rights or freedoms
that may be affected by this Act, to be
informed as to what those rights and freedoms
are; and

(h) parents have responsibility for the care
and supervision of their children, and, for
that reason, young persons should be removed
from parental supervision either partly or
entirely only when measures that provide for
continuing parental supervision are
inappropriate.

Act to be be liberally construed.

(2) This Act shall be liberally construed to the end
of that young persons will be dealt with in accord-
ance with the principles set out in subsection (1).

MEDICAL AND PSYCHOLOGICAL REPORTS
Medical or psychological examination.
13. (1) For the purpose of

(a} considering an application under section
16,

(b) determining whether to direct than issue
be tried whether a young person is, on account
of insanity, unfit to stand trial, or

(¢) making or reviewing disposition under this
Act, a youth court may, at any stage of
proceedings against a young person,

(d) with the consent of the young person and
the prosecutor, or

(e) on its own motion or on the application of
either the young person or the prosecutor,
where the court has reasonable grounds to
believe that the young person may be suffering
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from a physical or mental illness or disorder,
a psychological disorder, an emotional disturb-
ance, a learning disability or mental retarda-
tion and where the court believes a medical,
psychological or psychiatric report in respect
of the young person might be helpful in making
any decision pursuant to this Act,

by order require that the young person be examined by
a qualified person and that the person who conducts
the examination report the results thereof in writing
to the court.

Examinaton for fitness to stand trial.

(2) Where a youth court makes an order for an
examination under subsection (1} for the purpose of
determining whether to direct that an issue be tried
whether a young person is, on account of insanity,
unfit to stand trial, the examination shall be
carried out by a qualified medical practitioner.

Custody for examination.

(3) For the purpose of an examination under this
section, a youth court may remand the young person
who is to be examined to such custody as it directs
for a period not exceeding eight days or, where it is
satigsfied that observation is required for a longer
period to complete an examination or assessment and
its opinion is supported by the evidence of, or a
report in writing of, at least one qualified person,
for a longer period not exceeding thirty days.

Disclosure of report.

(4) Where a youth receives a report made in respect
of a young person pursuant to subsection (1),

(a) the court shall, subject to subsection
(6), cause a copy of the report to be given to
{i) the young person,

(ii) a parent of the young person,
if the parent is in attendance
at the proceedings against the
young person, and
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(iii) counsel, if any, representing
the young person

{iv) the prosecutor, and

(b) the court may cause a copy of the report
to be given to a parent of the young person not
in attendance at the proceedings against he
young person if the parent is, in the opinion
of the court, taking an active interest in the
proceedings.

Cross—examination.

(5) Where a report is made in respect of a young
person pursuant to subsection (1), the young person,
his counsel or the adult assisting him pursuant to
subsection 11(7) and the prosecutor shall, subject to
subsection (é), on application to the youth court, be
given an opportunity to c¢ross-examine the person who
made the report.

Report may be withheld from young person, parents or
prosecutor.

(6) A youth court may withhold the whole or any part
of a report made in respect of a young person
pursuant to subsection (1) from

(a) a private prosecutor where disclosure of
the report or part thereof, in the opinion of
the court, is not necessary for the prosecution
of the case and might be prejudicial to the
young person; oOr

(b) the young person, his parents or a private
prosecutor where the person who made the report
states in writing that disclosure of the report
or part thereof would be likely to be detrimen-
tal to the treatment or recovery of the young
person or would be likely to result in bodily
harm to, or be detrimental to the mental condi-
tion of, a third party.

Insanity at time of proceedings.

(7) A youth court may, at any time before the
adjudication in respect of a young person charged
with an offence, where it appears that there 1is
sufficient reason to doubt that the young person is,
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on account of insanity, capable of conducting his
defence, direct that an issue be tried as to whether
the young person is then on account of insanity unfit
to stand trial. '

Section 543 of Criminal Code to apply.

{8) Where a youth court directs the trial of an
issue under subsection (7), it shall proceed in
accordance with 543 of the Criminal Code in so far as
that section may be applied.

Report to be part of record.

(%) A report made pursuant to subsection (1) shall
form part of the record of the case in respect of
which it was requested.

Disclosure by qualified person.

(10) Notwithstanding any other provision of this
Act, a qualified person who is of the opinion that a
young person held in detention or committed to
custody is likely to endanger his own life or safety
or to endanger the life of, or cause bodily harm to,
another person may immediately so advise any person
who has the care and custody of the young person
whether or not the same information is contained in a
report made pursuant to subsection (1l).

Definition of "qualified person®.

(11) In this section, "qualified person" means a
person duly qualified by provincial law to practice
medicine or psychiatry or to carry out psychological
examinations or assessments, as the circumstances
require, or, where no such law exists, a person who
is, in the opinion of the youth court, so qualified,
and includes a person Or a person within a class of
persons designated by the Lieutenant Governor in
Council of a province or his delegate.

Form of order.

(12) An order under subsection (1) may be in Form 3.
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DISPOSITICNS
Dispositions that may be made.

20, (1) Where a youth court finds a young person
guilty of an offence, it shall consider any pre-
disposition report required by the court, any repre-
sentations made by the parties to the proceeding or
their counsel or agents and by the parents of the
young person and any other relevant information
before the court, and the court shall then make any
one of the following dispositions, or any number
thereof that are not inconsistent with each other:

(a) by order direct that the young person be
discharged absolutely, if the court considers
it to be in the best interests of the young
person and not contrary to the public interest;

(b) impose on the young person a fine not
exceeding one thousand dollars to be paid at
such time and on such term as the court may
fix:

{c) order the young person to pay to any other
person at such time and on such terms as the
court may fix an amount by way of compensation
for loss of or damage to property, for loss of
income or support or for special damages for
special injury arising from the commission of
the offence where the value thereof is readily
ascertainable, but no order shall be made for
general damages;

(d} order the young person to make restitution
to any other person of any property obtained by
the young person as a result of the commission
of the offence within such time as the court
may fix, if the property is owned by that other
person or was, at the time of the offence, in
his lawful possession:

(e) if any property obtained as a result of
the commission of the offence has been sold to
an innocent purchaser, where restitution of the
property to its owner or any other person has
been made or ordered, order the young person to
pay the purchaser, at such time and on such
terms as the court may £ix, an amount not
exceeding the amount paid by the purchaser for
the property;
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(f) subject to section 21, order the young
person to compensate any person in kind or by
way of personal services at such time and on
such terms as the court may f£ix for any loss,
damage or injury suffered by that person in
respect of which an order may be made under
paragraph (c) or (e);

{g) subject to section 21, order the young
person to perform a community service at such
time and on such terms as the court may fix;

(h) make any order of prohibition, seizure or
forfeiture that may be imposed under any Act of
Parliament or any regulation made thereunder
where an accused is found quilty or convicted
of that offence;

(i) subject to section 22, by order direct
that the young ©person be detained for
treatment, subject to such conditions as the
court considers appropriate, in a hospital or
other place where treatment is available, where
a report has been made in respect of the young
person pursuant to subsection 13(1) that
recommends that the young person undergo
treatment for a condition referred in paragraph
13(1)(e)s

(i) place the young person on probation in
accordance with section 23 for a specified
period not exceeding two years;

(k) subject to section 24, commit the young
person to custody, to be served continucusly or
intermittently, for a specified period not
exceeding

(i) two years from the date of committal,
or
(ii) where the young person is found

guilty for an offence for which the
punishment provided by the Criminal
Code or any other Act of Parliament
is imprisonment for life, three years
from the date of committal, and

{1) impose on the young person such other
reasonable and ancillary conditions as it deems
advigsable and in the best interest of the young
person and the public.
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Coming into force of disposition.

(2) A disposition made under this section shall come
into force on the date on which it is made or on such
later date as the youth court specifies therein.

Duration of disposition.

(3) No disposition made under this section, except
an order made under paragraph(l)(h) or (k), shall
continue in force for more than two years, and where
the youth court makes more than one disposition at
the same time in respect of the same offence, the
combined duration of the dispositions, except in
respect of an order made under paragraph (l)(h) or
{k), shall not exceed two years.

Combined duration of dispositions.

(4) Where more than one disposition is made under
this section in respect o©f a young person with
respect to different offences, the continuous
combined duration of those dispositions shall not
exceed three years.

Disposition continues when adult.

{5) A disposition made under this section shall
continue in effect, in accordance with the terms
thereof, after the young person against whom it is
made becomes an adult.

Reasons for the disposition.

(6) Where a youth court makes a disposition under
this section, it shall state its reason therefor in
the record of the case and shall

(a) provide or cause to be provided a copy of
the disposition, and

(b) on request, provide or cause to be provid-
ed a transcript or copy of the reasons for the
disposition

to the young person in respect of whom the disposi-
tion was made, his counsel, his parents, the provin-
cial director, where the provincial director has an
interest in the disposition, the prosecutor, and, in
the case of a custodial disposition made under para-
graph (l){(k), the review board, if any has been
established or designated.
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Limitation on punishment.

(7) No disposition shall be made in respect of a
young person under this section that results in a
punishment that is greater than the maximum
punishment that would be applicable to an adult who
has committed the same offence.

Application of Part XX of the Criminal Code.

(8) Part XX of the Criminal Code does not apply in
respect of proceedings under this Act except for
sections 683, 685 and 686 and subsections 655(2) to
(5) and 662.1(2), which provisions apply with such
modifications as the circumstances require.

Section 722 of the Criminal Code does not apply.

(9} Section 722 of the Criminal Code does not apply
in respect of proceedings under this Act.

Forms.

(10) A disposition made under this section, other
than a probation order may be in Form 7.

Form of Probation order.

(11) A probation order made under this section may
be in Form 8 and the youth court shall specify in the
order the period for which it is to remain in force.

Consent for treatment order.

22. (1) No order may be made under paragraph
20(1)(i} unless the youth court has secured the
consent of the young person, the parents of the young
person - and the hospital ‘or other place where the
young person is to be detained for treatment.

Where consent of parent dispensed with.

(2) The youth court may dispense with the consent of
a parent required under subsection (1) if it appears
that the parent is not available or if the parent is
not, in the opinion of the court, taking an active
interest in the proceedings. '
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Definitions.

24, (1) In this section, "open custody”™ means
custody in

(a) a community residential centre, group
home, child care institution, or forest or
wilderness camp, or

{b) any other 1like place or facility

degignated by the Lieutenant Governor in Council of a
province or his delegate as a place of open custody
for the purposes of this Act, and includes a place or
facility within a class of such places or facilities
s0 designated:

"secure custody" means custody in a place or facility
designated by the Lieutenant Governor in Council of a
province for the secure containment or restraint of
young persons, and includes a place or facility
within a class of such places or facilities so
designated.

Order of committal to specify type of custody.

{2) Where the youth court commits a young person to
custody under paragraph 20(1l})(k), it shall specify in
the order of committal whether the custody is to be
open custody or secure custody.

Conditions for secure custody.

(3) Subject to subsection (4), no young person who
is found guilty of an offence shall be committed to
secure custody unless the young person was, at the
time the offence was committed, fourteen years of age
or more and unless

{a) the offence is one for which an adult
would be liable to imprisonment for five years
or more;

(b) the offence is an offence under section

132 (prison breach) or subsection 133(1)
(escape or being at large without excuse)} of
the Criminal Code or an attempt to commit such
offence; or

{c) the offence is an indictable offence and
the young person was;
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(i) within twelve months prior to
the commission of  the offence
found guilty of an offence for
which an adult would be liable
to imprisonment for five years
or more, or adjudged to have
committed a delinguency under
the Juvenile Delinquents Act in
respect of such offence, or

{(ii) at any time ©prior to the
commission of the offence
committed to secure custody
with respect to a previous
of fence, or committed to
custody in a place or facility
for the secure containment or
restraint of a child, within
the meaning of the Juvenile
Delinquents Act, with respect
to a delinquency under that
Act.

(4) A young person who is found guilty of an offence
and who was, at the time the offence was committed,
under the age of fourteen years may be committed to
secure custody if

{a) the offence is one for which the adult
would be liable to life imprisonment;

(b) the offence is one for which an adult
would be liable to imprisonment for five years
or more and the young person was at any time
prior to the commission of the offence found
guilty of an offence for which an adult would
be liable to imprisonment for five years or
more or adjudged to have committed a delinquen—
cy under the Juvenile Delinguents Act in
respect of such offence; or

(c) the young person is found guilty of an
offence under section 132 (prison breach} or
subsection 133(l) (escape or being at large
without excuse) of the Criminal Code to
attempt such offence.

(5) The youth shall commit a young person to secure
custody unless the court considers a committal to
secure custody to be necessary for the protection of
gsociety having regard £for the seriousness of the
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offence and the «circumstances in which it was
committed and having regard to the needs and circum=
stances of the young person.

Place of custody.

(6) A young person who is committed to custody shall
be placed in open custody or secure custody, as spec-
ified in the order of committal, at such place or
facility as the provincial director or his delegate
may specify and may, during the period of custody be
transferred by the provincial director or his dele-
gate from one place or facility of open custody to
another or from one place or facility of secure
custody to another.

Transfer from secure custody to open custody.

(7) The provincial director or his delegate, may
with the written authorizaton of the youth court,
transfer a young person from a place or facility of
secure custody to a place or facility of open
custody.

Transfer from open custody to secure custody.

(8) Subject to subsection (9), no young person who
is committed to open custody may be transferred to a
place or facility of secure custody except in
accordance with section 33,

(9) The provincial director or his delegate may
transfer a young person from a place or facility of
open custody to a place or facility of secure custody
for a period not exceeding fifteen days if the young
person escapes or attempts to escape lawful custody
or is, in the opinion of the director or his dele-
gate, guilty of serious misconduct.

Young person to be held separate from adults.

(10} Subject to this section, a young person who is
committed to custody under paragraph 20(1)(k) shall
be held separate and apart from any adult who is
charged with or convicted of an offence against any
law of Canada or a province.

Pre-disposition report.
(11) Before making an order of committal to custody

under paragraph 20(l)(k), the youth court shall
consider a pre-disposition report.
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Committal to custody deemed continuous.

(12) A young person who is committed to custody
under paragraph -20(l}(k) shall be deemed to Dbe
committed to continuous custody unless the youth
court specifies otherwise.

Availability of place of intermittent custody.

(13) Before making an order of committal to
intermittent custody under paragraph 20(1)(k}, the
youth court shall require the prosecutor to make
available to the court for its consideration a report
of the provincial director or his delegate as to the
availability of a place of custody in which an order
of intermittent custody can be enforced and, where
the report discloses that no such place of custody is
available, the court shall not make such an order.

Transfer to adult facility.

(14} Where a young person is committed to custody
under paragraph 20(1l}(k), the youth court may, on
application of the provincial director or his
delegate made at any time after the youth person
attains the age of eighteen years, after affording
the young person an opportunity to be heard,
authorize the provincial director or his delegate to
direct that the young person serve his disposition or
the remaining portion thereof in a provincial
correctional facility for adults, if the court
considers it to be in the best interests of the young
person or in the public interest, but in any such
event the provisions of this Act shall c¢ontinue to
apply in respect of that person.

Where disposition and sentence concurrent.

(15} Where a young person is committed to custody
ander paragraph 20(1)}(k) and is concurrently under
sentence of imprisonment imposed in ordinary court,
that person may serve his disposition and sentence,
or any portions thereof, in a provincial correctional
facility for adults or in a place of custody for
young persons.

Warrant of Committal.

{16) Where a young person is committed to custody
under paragraph 20(1l)(k), the youth court shall issue
or cause to be issued a warrant of committal, which
may be in form 10.
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Transfer of disposition.

25, (1) Where a non-~custodial disposition has been
made in respect of a young person and the vyoung
Person or a parent with whom he resides is or becomes
a resident of a territorial division outside the
jurisdiction of the youth court that made the
disposition, whether in the same or in another
province, a youth court judge in the territorial
division which the disposition was made may, on the
application of the Attorney General or his agent or
on the application of the young person or his parent
with the consent of the Attorney General or his
agent, transfer the disposition and such portion of
the record of the case as is appropriate to a youth
court in the other territorial division, and all
subsequent proceedings relating to the case shall
thereafter be carried out and enforced by that court.

No transfer outside province before appeal
completed.

(2) No disposition may be transferred from one
province to another under this section until the time
for an appeal against the disposition or the finding
on which the disposition was based has expired or
until all proceedings in respect of any such appeal
have been completed.

Transfer to a province where person is adult.

(3) Where an application is made under subsection
(1} to transfer the disposition of a young person to
a province in which the young person is an adult, a
youth court Jjudge may, with the consent of the
Attorney General, transfer the disposition and the
record of the case to the youth court in the province
to which the transfer is sought, and the youth court
to which the case is transferred shall have £full
jurisdiction in respect of the disposition as if that
court had made the disp siti , and the person shall
be further dealt with in accordance with this Act.

Interprovincial arrangements for probation or
custody.

26. (1) Where an appropriate agreement has been made
between two provinces, young persons who have been
placed on probation or committed to custody in one
province under section 20 may be dealt with under the
probation order or held in custody in the other
province,



-403-

Youth court retains jurisdiction.

(2) subject to subsection {3), where a young person
is dealt with under a probation order or held in
custody pursuant to this section in a province other
than that in which the disposition was made, the
youth court of the province in which the disposition
was made shall, for all purposes of this Act, retain
exclusive jurisdiction over the young person as if
the young person were dealt with or held within that
province, and any warrant or process issued in
respect of the young person may be executed or served
in any place in Canada outside that province where
the disposition was made as if it were executed or
served in that province.

Waiver of jurisdiction.

(3) Where a young person is dealt with under a
probation order or held in custody pursuant to this
section in a province other than that in which the
disposition was made, the youth court of the province
in which the disposition was made may, with the
consent in writing of the Attorney General of that
province and the young person, waive its Jjurisdic-
tion, for the purpose of any proceeding under this
Act, to the youth court of the province in which the
young person is dealt with or held, in which case the
youth court in the province in which the young person
is so dealt with or held shall have full jurisdiction
in respect of the disposition as if that court had
made the disposition.

REVIEW OF DISPOSITIONS
Automatic review of disposition involving custody.

28. (1) Where a young person is committed to custody
pursuant to a disposition made in respect of an
offence for a period exceeding one year, the
provincial director of the province in which the
young person is held in custody shall cause the young
person to be brought before the youth court forthwith
at the end of one year from the date of the most
recent disposition made in respect of the offence,
and the youth court shall review the disposition.

(2) Where a young person is committed to custody
pursuant to dispositions made in respect of more than
one offence for a total period exceeding one year,
the provincial director of the province in which the
young person is held in custody shall cause the
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young person to be brought before the youth court
forthwith at the end of one year from the date of the
earliest disposition made, and the youth court shall
review the dispositions.

Optional review of disposition involving custody.

(3) Where a young person is committed to custody
pursuant to a disposition made in respect of an
offence, the provincial director may, on his own
initiative, and shall, on the request of the young
person, his parent or the Attorney General or his
agent, on any of the grounds set out in subsection
{(4), cause the young person to be brought before the
youth court at any time after six months from the
date of the most recent disposition made in respect
of the offence or, with leave of a youth court judge,
at any earlier time, and, where the youth court is
satisfied that there are grounds for the review made
under subsection {4), the court shall review the
disposition.

Grounds for review under subsection (3).

(4) A disposition made in respect of a young person
may be reviewed under subsection(3).

(a) on the ground that the young person has
made sufficient progress to justify a change in
dispositions;

{b) on the ground that the circumstances that
led to the committal to custody have changed
materially;

{c) on the ground that new services or
programs are available that were not available
at the time of the disposition; or

{d} on such other grounds as the youth court
cons iders appropriate.

No review where appeal pending.

(5) No review of a disposition in respect of which
an appeal has been taken shall be made under this
section until all proceedings in respect of any such
appeal have been completed.
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Youth court may order appearance of young person for
review.

(6) Where a provincial director is required under
subsections {1l) to (3) to cause a young person to be
brought befeore the youth court and fails to do so,
the youth court may, on application made by the young
person, his parent or the Attorney General or his
agent, or on its own motion, order the provincial
director to cause the young person to be brought
before the youth court.

Progress report.

(7) The youth court shall, before reviewing under
this section of disposition made in respect of a
young person, require the provincial director to
cause to be prepared, and to submit to the youth
court, a progress report on the performance of the
young person since the disposition took effect.

Additional information in progress report.

(8) A person preparing a progress report in respect
of a young person may include in the report such
information relating to the personal and family
history and present environment of the young person
as he considers advisable.

Written or oral report.

(9) A progress report shall be in writing unless it
cannot reasonably be committed to writing, in which
case it may, with leave of the youth c¢ourt, be
submitted orally in court.

Provisions of subsections 14(4) to (10) to apply.
(10) The provisions of subsections 14(4) to (10)

apply, with such modifications as the circumstances
require, in respect of progress reports.
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Notice of review from provincial director.

(11} Where a disposition made in respect of a young
person is to be reviewed under subsection (1) or (2),
the provincial director shall cause such notice as
may be directed by rules of court applicable to the
youth court or, in the absence of such direction, at
least five clear days notice of the review to be
given in writing to the young person, his parents and
the Attorney General or his agent.

Notice of review from person requesting it.

(12} Where a review of a disposition made in respect
of a young person is requested under subsection (3},
the person requesting the review shall cause such
notice as may be directed by rules of court
applicable to the youth court or, in the absence of
such direction, at least five clear days notice of
the review to be given in writing to the young
person, his parents and the Attorney General or his
agent,

Statement of right to counsel.

(13) Any notice given to a parent under subsection
(11) or (12) shall include a statement that the young
person whose disposition is to be reviewed has the
right to be represented by counsel.

Service and form of notice.

{14) A notice under subsection (ll}) or {12) may be
served personally or may be sent by registered mail
and, in the case of a notice to a young person, may
be in Form ll and, in any other case, may be in Form
12,

Notice may be waived.

{15) Any of the persons entitled to notice under
subsection (1ll) or (l2) may waive the right to such
notice,

Where notice not given.

(16} Where notice under subsection (11) or {(12) is

not given in accordance with this section, the youth
court may
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(a) adjourn the proceedings and order that
notice be given in such manner and to such
person as it directs; or

{b) dispense with the notice where, in the
opinion of the court, having regard to the
circumstances, notice may be dispensed with.

Decision of the youth court after review.

(17) Where a youth court reviews under this section
a disposition made in respect of a young person, it
may, after affording the young person, his parents,
the Attorney General or his agent and the provincial
director or his agent an opportunity to be heard,
having regard to the needs of the young person and
the interests of society,

(a) confirm the disposition;

(b) where the young person is 1in secure
custody, by order direct that the young person
be placed in open custody; or

(¢) release the young person from custody and
place him on probation in accordance with
section 23 for a period not exceeding the
remainder of the period for which he was
committed in custody.

Form of disposition.

{18) A disposition made under subsection (17) may be
in Form 13.

Recommendation of provincial director for probation.

29, (1) Where a young person is held in continuous
custody pursuant to a disposition, the provincial
director may, if he is satisfied that the needs of
the young person and the interests of society would
be better served if the young person were released
from custody and placed on probation, cause notice in
writing to be given to the young person, his parents
and the Attorney General or his agent that he
recommends that the young person be released from
custody and placed on probation and give a copy of
the notice to the youth court, and the provincial
director shall include in the notice the reasons for
his recommendation and the conditions that he would
recommend be attached to a ©probation order.
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Application to court for review of recommendation.

(2) A youth court shall, where notice of a review of
a disposition made in respect of a young person is
given under subsection (1), on the application of the
young person, his parents or the Attorney General or
his agent made within ten days after service of the .
notice, forthwith review the disposition.

Subsections 28(5), (7) to (10) and (12) to (18)
apply.

(3) Subsections 28(5)}, (7) to (10) and (12) to (18)
apply with such modifications as the circumstances
require, in respect of reviews made under this
section and any notice required under subsection
28(12) shall be given to the provincial director.

Where the court does not review the disposition.

(4) A youth court that receives a notice under
subsection (1) recommending that a young person be
released from custody and placed on probation shall,
if no application for review is made under subsection

(2),

(a) release the young person and place him on
probation in accordance with section 23, in
which case the court shall include in the
probation order such conditions referred to in
that section as it considers advisable having
regard to the recommendations of the provincial
director, or

{b) where the court deems it advisable, make
no direction under this subsection unless the
provincial director requests a review under
this section.

Where the provincial director requests a review.

(5) Where the provincial director requests a review
under paragraph {(4)(b),

(a) the provincial director shall cause such
notice as may be directed by rules of court
applicable to the youth court or, in the
absence of such direction, at least five clear
days notice of the review to be given in
writing to the young person, his parents and
the Attorney General or his agent; and
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(b) the youth court shall forthwith, after the
notice required under paragraph (a) is given,
review the disposition.

Form of notice.

(6} A notice given under subsection (1) may be in
Form 14.

Review board.

30. (1) Where a review board is established or des-
ignated by a province for the purposes of this sec-
tion, that board shall, subject to this section,
caryy out in that province the duties and functions
of a youth court under sections 28 and 29 other than
releasing a young person from custody and placing him
on probation.

Other duties of review board.

(2) Subject to this Act, a review board may carry
out any duties or functions that are assigned to it
by the province that established or designated it.

Notice under section 29.

(3) Where a review board is established or designa-
ted by a province for the purposes of this section,
the provincial director shall at the same time as any
notice is given under aubgsection 29(1) cause a copy
of the notice to be given to the review hoard.

Notice of decision of review board.

(4) A review board shall cause notice of any
decision made by it in respect of a young person
pursuant to section 28 or 29 to be given forthwith in
writing to the young person, his parents, the
Attorney General or his agent and the provincial
director, and a copy of the notice to be given to the
youth court.

Decision of review bhoard to take effect where no
review,

(5) Subject to subsection (6), any decision of a
review board under this section shall take effect ten
days after the decisicn is made unless an application
for review is madse under section 3l.
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Decision respecting release from custody and
probation.

(6) Where a review board decides that a young person
should be released from custody and placed on
probation, it shall so recommend to the youth court
and, if no application for a review of the decision
is made under section 31, the youth court shall
forthwith on the expiration of the ten day period
referred to in subsection (5) release the young
person from custody and place him on probation in
accordance with section 23, and shall include in the
probation order such. conditions referred to in that
section as the court considers advisable having
regard to the recommendations of the review board.

Form of notice of decision of review board.

(7Y A notice of a decision of the review board under
this section may be in Form 15.

Review by youth court.

31. (1) Where the review board reviews a disposition
under section 30, the youth c¢ourt shall, on the
application of the young person in respect of whom
the review was made, his parents, the Attorney
General or his agent or the provincial director, made
within ten days after the decision of the review
board is made, forthwith review the decision.

Subsections 28(5), (7) to (10) and (12) to (18}
apply .

{(2) Subsection 28(5), (7) to (10) and (12) to (18)
apply, with such modifications as the circumstances
require, in respect of reviews made under this
section and any notice required under subsection
28(12) shall be given to the provincial director.

Review of dispositions not involving custody.

32, (1) wWhere a youth court has made a disposition
in respect of a young person but has not committed
him to custody, the youth court shall, on the
application of the young person, his parent, the
Attorney General or his agent or the provincial
director, made at any time after six months from the
date of the disposition or, with leave of a youth
court Jjudge, at any earlier time, review the
disposition if the court is satisfied that there are
grounds for a review under subsection (2).
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Grounds for review.

(2) A review of -a disposition may be made under this
section -

{a) on the ground that the circumstances that
led to the disposition have changed materially;

() on the ground that the young person in
respect of whom the review is to be made is
unable to comply with or is experiencing
serious difficulty in complying with the terms
of the disposition;

(c) on the ground that the terms of the
disposition are adversely affecting the
opportunities available to the young person to
obtain services, education or employment; or

{d) on such other grounds as the youth court
considers appropriate.

Progress report.

(3) The youth court may, before reviewing under this
section a disposition made in respect of a young
person, require the provincial director to cause to
be prepared, and to submit to the youth court, a
progress report on the performance of the young
person since the disposition took effect.

Subsections 28(8) to (10) apply.

(4) Subsections 28(8) to (1l0) apprly, with such
modifications as the c¢ircumstances require, in
respect of any progress report required under
subsection (3).

Subsections 28(5) and (12)'to (16) apply.

(5) Subsections 28(5) and (12) to (16} apply, with
such modifications as the circumstances require, in
respect of reviews made under this section and any
notice required under subsection 28(12) shall be
given to the provincial director.

Compelling appearance of young person.

{(6) The youth court may, by summons or warrant,
compel a young person in respect of whom a review is
to be made under this section and any notice required
under subsection 28(12) shall be given to the
provincial director.
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Decision of the youth court after review.

(7) Where a youth court reviews under this section a
disposition made in respect of a young person, it
may, after affording the young person, his parents,
the Attorney General or his agent and the provincial
director or his agent an opportunity to be heard,

(a) confirm the disposition:

(b) terminate the dJisposition and discharge
the young person from any further obligation of
the dispeosition; or

{c) vary the disposition or make such new
disposition listed in section 20, other than a
committal to custody, for such period of time,
not exeeding the remainder of the period of the
earlier disposition, as the court deems
appropriate in the circumstances of the case.

New disposition not to be more onerous.

(8) Subject to subsection (9), where a disposition
made in respect of a young person is reviewed under
this section, no disposition made under subsection
(7) shall, without the consent of the young person,
be more onerous than the remaining portion of the
disposition reviewed.

Exception.

(9) A youth court may under this section extend the
time within which an order to perform personal or
community services is to be complied with by a young
person where the court is satisfied that the young
person requires more time to comply with the order,
but in no case shall the extension be for a period
time that expires more than twelve months after the
date the disposition reviewed would expire,

Form of disposition.

(10) A disposition made under subsection (7) may be
in form 13,

Form of summons or warrant.
(11) A summons referred to in subsection (6) may be

in Form 16 and a warrant vreferred to in that
subsection may be in Form 17.
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Review of disposition where failure to comply.

33. (1) Where a youth court has made a disposition
in respect of a young person and the Attorney General
or his agent or the provincial director or his dele-
gate lays an information alleging that the informant,
on reasonable and probable grounds, believes that the
young person has

{a} wilfully failed or refused to comply with
the disposition or any term or condition
thereof, or

(b) in the case of a committal to custody
under paragraph 20(1l){k) escaped or attempted
to escape custody,

the youth court shall, on application of the inform-
ant made at any time before the expiration of the
disposition or within six months thereafter, by sum-
mons oOr warrant, require the young person to appear
before the court and shall review the disposition.

Subsections 28(7) to (10} apply.

(2) Subsection 28(7) to (10) apply, with such modi-
fications as the circumstances require, in respect of
reviews made under this section.

Notice of review from the provincial director.

(3) Where the provincial director or his delegate
applies for a review of a disposition under sub-
section (1), he shall such cause notice as may be
directed by rules of court applicable to the youth
court or, in the absence of such direction, at least
five clear days notice of the review to be given in
writing to the parents of the young person in respect
of whom the disposition was made and to the Attorney
General or his agent.

Notice of review from the Attorney General or his
agent.

(4) Where the Attorney General or his agent applies
for a review of a disposition under subsection (1),
the Attorney General or his agent shall cause such
notice as may be directed by rules of court applic-
able to the youth court or, in the absence ©f such
direction, at least five clear days notice of the
review to be given in writing to the parents of the
young person in respect of whom the disposition was
made and to the provincial director or his delegate.
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Subsections 28(13) to (16) apply.

Subsections 28(13) to (16) apply, with such modifica-
tions as the circumstances require, in respect of
notices given under subsection (3} or (4).

Decision of the youth court after review.

(6) Where the youth court reviews under this section
a disposition made in respect of a young person, it
may, subject to subsection (8), after affording the
young person, his parents, the Attorney General or
his agent and the provincial director or his agent an
opportunity to be heard, and if it is satisfied
beyond a reasonable doubt that the young person has

{a} wilfully failed or refused to comply with
the disposition or any term or condition
therecf, or

{b) in the case of a committal to custody
under paragraph 20(1l)(k), escaped or attempted
to escape custody,

vary the disposition or make any new disposition
listed in gection 20 that the court considers
appropriate.

Limitation on custody.

(7) No disposition shall be made under this section
committing a young person to custody

{a) for a period in excess of six months,
where the disposition under review was not a
committal to custody or was a committal to
custody that has expired; or

(b) for a period that expires more than six
months after the disposition under review was
to expire, where the disposition under review
was a committal to custody that has not
expired.

Postponement of performance of previous
dispositions.

(8) Notwithstanding any other provision of this Act,
where a young person is committed to custody under
this section, the youth court may order that the
performance of any other dispesition made in respect
of the young person he postponed until the expiration
of the period of custody.
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Prosecution under section 132 or 133 of Criminal
Code.

{9) Where a disposition is reviewed under this
section on the ground set out in paragraph (1l)(b),
the young person may not be prosecuted under section
132 or 133 of the Criminal Code for the same act and,
where a young person 1s prosecuted under either of
those sections, no review may be made by the youth
court under this section by reason of the same act.

Appeals.
(10) An appeal from a disposition of the youth court
under this section 1lies as if the order were a

disposition made under section 20 in respect of an
offence punishable on summary conviction.

Form of disposition.

(11) A diposition made under subsection (6) may be
in Form 13.

Form of summons or warrant.

(12) A summons referred to in subsection (1} may be
Form 16 and a warrant referred to in that subsection
in may be in Form 17.

Form of information.

(13) An information referred to in subsection (1)
may be in form 18.

Government and private records
Government Records.

43, (1) A department or agency of any government in
Canada may keep records containing information
obtained by the department Or agency

(a) for the purposes of an investigation of an
offence alleged to have been committed by a
young personj

{b) for use in proceedings against a young
person under this act;
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(c) for the purpose of administering a
disposition;

(4} For the purpose of considering whether,
instead of commencing or continuing Jjudicial
proceedings under this Act against a young
person, to use alternative measures to deal
with the young person; or

(e) ag a result of the use of alternative
measures to deal with a young person.

Private Records.

(2) Any person or organization may keep records
containing information obtained by the person or
organization

{(a) as a result of the use of alternative
measures to deal with a young person alleged to
have committed an offence, or

(b) for the purpose of administering or parti-
cipating in the administration of a
disposition.

Record may be made available to specified persons and
bodies.

(3) Any record kept pursuant to subsection (1) or
(2) may, in the discretion of the department, agency,
person or organization keeping the record, be made
available for inspection to- any person or body
referred to in subsections 40(2) or (3) for the pur-
pPoses and in the circumstances set out in those
subsections.

Subsections 40(4) to (8) apply.

(4) Subsections 40(4) to (8) apply, with such
modifications as the circumstances require, in res-
pect of records kept pursuant to subsections {1} and
(2).

Destruction of records

45, (1) Where a young person is charged with an
offence and :

(2) is acquitted, or
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(b) the charge is dismissed for any reason
other than aquittal, withdrawn or stayed and no
proceedings are taken against him for a period

of three months,

all records kept pursuant to sections 40 to 43 and
records taken pursuant to section 44 that relate to
the young person in respect of the alleged offence
and all copies, prints or negatives of such records
shall be destroyed.

{2) Where a young person

(a) has not been charged with or found quilty
of an offence under this or any other Act of
Parliament or any regulation made thereunder,
whether as a young person or an adult,

(i) for a period of two years after
all dispositions made in res=-
pect of the young person have
been completed, where the young
person has at any time been
found guilty of an offence pun-
ishable on summary conviction
but has never been convicted of
an indictable offence, or

(ii) for a period of €ive years
after all dispositions made 1in
respect of the young person
have been completed, where the
young person has at any time
been convicted of one or more
indictable offences, or

(b} has after becoming an adult, been granted
a pardon under the Criminal Records Act,

all records kept pursuant to sections 40 to 43 and
records taken pursuant to section 44 that relate to
the young person and all copies, prints or negatives
of such records shall be destroyed.

Copy given for research or statistical purposes.

{3) Subsections (1) and (2} do not apply in respect
of any copy of a record or part thereof that is given
to any person pursuant to paragraph 40(3)(k), but
does apply in respect of copies of fingerprints or
photographs given pursuant to that paragraph.
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Destruction on acquittal, etc.

(4) Any record that 1is not destroyed under this
section because the young person to whom it relates
was charged with an offence during a period referred
to in that subsection shall be destroyed forthwith

(a) where the young person is acquitted, on
the expiration of the time allowed for the
taking of an appeal or, where an appeal is
taken, when all proceedings in respect of the
appeal have been completed;

(b} where no proceedings are taken against him
for a period of six months, on the expiration
of the six months; or

{c) where the charge against the young person
is dismissed for any reason other than acquit-
tal, withdrawn or stayed and no proceedings are
taken against him for a period of six months,
on the expiration of the six months.

Young person deemed not to have committed offence.

(5) A young person shall be deemed not to have
committed any offence in respect of which records are
required to be destroyed under subsection (1), (2) or
(4},

Records not to be used.

(6) No record or copy, print or negative thereof
that is required under this section to be destroyed
may be used for any purpose.

Request for destruction.

(7) Any person who has under his contrel or in his
possession any record that is required under this
section to be destroyed and who refused or fails, on
a request made by or on behalf of the young person to
whom the " record relates, to destroy the record
commits an offence.

Application to delinquency.

{(8) This section applies, with such modifications as
the circumstances require, in respect of records
relating to the offence on delinquency under the
Juvenile Delinguents Act as it read immediately prior
to the coming into force of this act.
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Offence
Prohibition against possession of records.

46, (1) No person shall knowingly have in his
possession any record kept pursuant to sections 40 to
43 or any record taken pursuant to section 44, or any
copy, print or negative of any such record, except as
authorized or as required by those sections.

Prohibition against disclosure.

(2) Subject to subsection (3), no person shall
knowingly

(a) make available for inspection to any per-—
son any record referred to in subsection (1},
or any copy. print or negative of any such
record,

(b)Y give any person any information contained
in any such record, or

(c) give any person a copy of any part of any
such record except as authorized or required by
sections 40 to 44.

Exception for employees.

(3) Subsection (1) does not apply, in respect of
records referred to in that subsection, to any person
employed in keeping or maintaining such records, and
any person so employed is not restricted from doing
anything prohibited under subsection (2) with respect
to any other person soO employed.

Offence.

(4) Any person who fails to comply with this section
or commits an offence under subsection 45(7)

(a) is quilty of an indictable offence and
liable to imprisonment for two years; O

(b} is quilty of an offence punishable on
gummary conviction.

Absolute jurisdiction of magistrate.

(5) The jurisdiction of a magistrate to try an
accused 1is absolute and does not depend on the
consent of the accused where the accused is charged
with an offence under paragraph (4)(a).
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APPLICATION OF THE CRIMINAL CODE

Application of Criminal Code.

51, Except to the extent that they are inconsistent
with or excluded by this Act, all the provisions of
the Criminal Code apply, with such modifications as
the circumstances require, in respect of offences
alleged to have been committed by young persons.

PROCEDURE

Part XXIV and summary'conviction trial provisions of
Criminal Code to apply.

22. (1) Subject to this section and except to the
extent that they are inconsistent with this Act,

(a) the provisions of Part XXIV of the
Criminal Code, and

(b) any other provisions of the Criminal Code
that apply in respect of summary conviction
offences and relate to trial proceedings

apply to proceedings under this Act

{c) in respect of a summary conviction
offence, and

(d) in respect of an indictable offence as if
it were defined in the enactment creating it as
a summary conviction offence.

Indictable offences.

(2) For greater certainty and notwithstanding
subsection (1) or any other provision of this Act, an
indictable offence committed by a young person is for
the purposes of this or any other Act, an indictable
offence,

Attendance of young person.

{3) Section 577 of the Criminal Code applies in
respect of proceedings under this Act, whether the
proceedings relate to an indictable offence or an
offence punishable on summary conviction.
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Limitation period.

(4) In proceedings under this Act, subsection 721(2)
of the Criminal Code does not apply in respect of an
indictable offence.

Costs.

(5) Section 744 of the Criminal Code does not apply
in respect of proceedings under this Act.




