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PART VIL
OFFENCES AGAINST RIGHTS OF PROPERTY.

INTERPRETATION.

“BREAK.” — “Document.” — “Exchequer bill.” — “Exchequer bill paper.”” —-
“False document.”” — “Revenue paper.”

268. In this Part,

(a) “break® means

(i) to break any part, internal or external, or

(ii) to open any thing that is used or intended to be used to
close or to cover an internal or external opening;

(b) ‘“document” means any paper, parchment or other material
used for writing or printing, marked with matter capable of be-
ing read, but does not include trade-marks on articles of com-
meree or inscriptions on stone or metal or other like material;

(¢) “exchequer bill’* means a bank note, bond, note, debenture
or gecurity that is issued or guaranteed by Her Majesty under
the authority of the Parliament of Canada or the legislature of
a provincee;

(d) “‘exchequer bill paper” means paper that is used to mann-
facture exchequer bills;

(e) “false documenl® means a document

(i) the whole or some material part of which purports to be
made by or on behalf of a person

(A) who did not make it or authorize it to be made, or
(B) who did not in fact exist;

(ii) that is made by or on behalf of the person who purports
10 make it but is false in some material particular;

(ifi} that is made in the name of an existing person, by him or
under his authority, with a fraudulent intention that it should
pass as being made by some person, real or fictitious, other
than the person who makes it or under whose authority it is
made; and

({) “revenue paper” means paper that is used to make stamps,
licences or permits or for any purpose connected with the public
revenune.

. Par.(a) comes from the former 5.335(d). It was part of s.407(b} in the
Code of 1892, and part of 5.297 in the E.D.C. For the effect of this defini-
tion see note to 5.294, post.

Par.(b) is the former 5.385(h). It was s.419 in the Code of 1892 and 318
in the ED.C. Cf. the definition added to the Combines Investigation
Act by 1949, 2nd sess., c.12, .13, discussed with reference to unsigned
minutes, etc., in R. v. McGAVIN'S BAKERIES, (No. 5)(1951), 100 C.C.C.
215, at p.220.

Pars.(c) and (d} are re-drafts of the former 5.385(j) and (k) which ap-
peared in ss.420 and 433 of the Code of 1892, “Exchequer bill” was de-
fined in s.314 of the E.D.C. in different terms.

Par.(e} is the former 5.835(1), Tt was 5.421(1) in the Code of 1892 and
formed part of 5.315 in the ED.C.
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issue as in other criminal cases; and the jury may, on such issue, find a special
verdict if they think fit so to do.

(2) The defendant, if found guilty, may move in arrest of judgment on such
ground and in such manner as heretofore.

335_ In this Part, unless the context otherwise requires,

- L] . - . - L]

(d} “‘break” means to break any part, internal or external, of a building, or to
open by any means whatever, including liffing, in the case of things kept in their
places by their own weight, any door, window, shutter, cellar-flap or other thing
intended to cover openings to a building, or to give passage from ane part of it to
another;

. . . . - .

(h) “document” means any paper, parchment or other material used for writing
or printing, marked with matter capable of being read, but does not include trade-
marks on articles of conmmerce, or inscriptions on stone or metal or other like
material;

(i) “exchequer bill” includes exchequer bonds, notes, debentures and other secur-
ities issued under the authority of the Parliament of Canada, or under the author-
ity of the legislature of any province forming part of Canada, whether before or
after such province so became a part of Canada; .
(k) “exchequer bill paper” means any paper provided by the proper authority
for the purpose of being used as exchequer bills, excheguer bonds, notes, deben-
tures or other securities issued under the authority of the Parliament of Canada,
or under the authority of the legislatire of any province forming part of Canada,
whether before or after such pravince became a part of Canada;
(1} “false document’” means
(i) a document, the whole or some material part of which purports to be made
by or on behalf of any person who did not make or quthorize the making there-
of, or which, though made by, or by the authority of the person who purports
to make it, is faisely dated as to time or place of making, where either is mate-
rial, or
(ii) a document, the whole or some material part of which purports to be made
by or on behalf of some person who did not in fact exist, or
(iii) a document which is made in the name of an existing person, either by
that person or by his authority, with the fraudulent intention that the document
should pass as being made by some person, real or fictitious, other than the per-
son who makes or authorizes it;

- 3 L] . .

{5} “revenue paper” means any paper provided by the proper authority for the
purpose of being used for siamps, licences or permils, or for any other purpose
connected with the public revenue;

Par.(f} is the former 5.335(s). It was 5.433(b} in the Code of 1892, and
{in different terms) tformed part of 5.312 in the E.D.C.

With refcrence to par.(a), a recent English case, R. v. BOYLE (1954),
218 1T Jo.70, is in point. The accused, falsely representing that he was
employed by the British Broadcasting Corporation to locate disturbances
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on the radio, gained entrance to a house and stole a hand-bag. It was
held that the trick was a constructive breaking, and, since it appeared that
he went to the house with intent to commit a felony, that he was prop-
erly convicted of housebreaking.

This case is discussed in 218 L.T.Jo.,, p.147, and the following cases
cited:

1 Hawk. ¢.38, 5.5, where persons intending to rob, pretended to have
business with the owner of a house and were admitted by a servant. They
were found guilty of burglary.

R. v. CHANDLER, [1913]1 K.B.125: A servant pretended to enter
into a conspiracy to rob a house, but informed his mistress of the plan.
When the accused later entered with a duplicate key, he was held guilty
of breaking and entcring,

‘THEFT.

“THEFT.”—Time when thelt completed.—Secreey.—Purpose of taking,—Liv-
ing creature wild by nature.

269. (1) Every one commits theft who fraudulently and without
colour of right takes, or fraudulently and wilthout colour of right
converts to his use or to the use of another person, anything whether
animate or inanimate, with intent,

(a) to deprive, temporarily or absolutely, the owner of it or a
person who has a special property or interest in it, of the thing
or of his property or interest in it,

(b} to pledge it or deposit it as security,

(¢) to part with it under a condition with reapect to its refurn
that the person who parts with it may be unable to perform, or

{d) to deal with it in such a manner that it cannot be restored
in the condition in which it was at the time it was taken or con-
verted,

(2) A person commits theft when, with intent to steal anything,
he moves it or eauses it to move or to he moved, or begins to cause
it to become movable, ' .

{3) A taking or conversion of anything may be fraudulent not-
withstanding that it ia cffected without secrecy or attempt at con-
cealment.

(4) For the purposes of this Act the question whether anything
that is converted iz taken for the purpose of conversion, or whether
it is, at the time it is converted, in the lawful possession of the person
who converts it is not material.

(5) For the purposes of this section a person who has a wild
living creature in captivity shall be deemed to have a special proper-
Iy or interest in it while it is in captivity and after it has escaped
from captivity.

This is the former s5.345 and 317 omitting the words “capable of
being stolen”. These sections were $8.304 and 305 in the Code of 1892,
and $5.245 and 246 in the E.D.C. Sce s.2(37).
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344. Every inanimate thing whatever which is the property of any person, and
which either is or may be made movable, is capable of being stolen as soon as
it becomes movable, although it is made movable in order to steal it: Provided
thar nothing growing out of the earth of a value not exceeding twenty-five cents
shall, except in cases hercinafter provided, be deemed capable of being stolen.
345. Al tame living creatures, whether tame by nature or wild by nature and
tamed, shall be capabie of being stolen: Provided that tame pigeans shall be cap-
able of being stolen 50 long only as they are in a dovecot or on their owner’'s land,
(2) Al living creatures wild by nature, such as are not commonly found in a con-
dition of natural liberty in Canada, shall, if kept in a state of confinement, be
capable of being stolen, not only while they are so confined but after they have
escaped from confinement.

(3} ANl other living creatures wiltd by nature shall, if kept in a state of confine-
ment, be capab(e of heing stolen so long us they remain in confinement or are
heing actually pursued after escaping therefrom, but no longer.

(4} A wild living creature shall be deemed to be in a state of confinement so long
as it is in a den, cage or small inclosure, sty or tank, or s otherwise 5o situated
that it cannot escape and that ity owner can take possession of it at pleasure.
(5} Wild creatures in the enjoyment of their natural liberty shall not be capable
of being stolen, noy shall the waking of their dead bodies by, or by the orders of,
the person who killed them before they are reduced into actual possession by the
owner of the land on which they died, be deemed to be theft.

(6) Everything produced by or forming part of any living creature capable of
being stolen, shall be capable of being stolen.

347, Theft or stealing is the act of frundulently and without colour of right
taking, or fraudulently and without colour of right converting to the use of any
person, anvthing capable of beirg stolen, with intent,

fa) to deprive the owner, or any person having any special property or interest
therein, temporarity or absolutely of such thing or of such property or interest;
or

(b} to pledge the same or deposit it as security; or

(¢} to part with it under a condition as to its return which the person parting
with if mmay be unable to perform: or

(d) to deal with it in such a manner that it cannot be restored in the condition
in which it way at the time of such taking and conversion.

2} Theft is commiited when the offender maoves the thing or causes it o move
or to be maved, or beginy to canse [t to become movable, with intent fo steal it.
(3) The taking or conversion may be fraudulent, although effected without secre-
¢y or attempt at concedlment.

f4) It is imnaterial whether the thing converted was taken for the purpose of
conversion, or whether it was, at the time of the conversion, in the lawful pos-
session of the person converting.

Jeremy Bentham said (Morals and Legislation, Vol, 11, p. 269):
“Take for instance the law, Thou shalt notl steal: Such a command,
were iL to rest there, could never sufficiently answer the purpose of a
law. A ward of so vague and unexplicit a meaning can no otherwise
perferm this ofiice, than by giving a general intimation of a variety of
propositions, each requiring, 10 convey it to the apprehension, a more
particular and ample assemblage of terms. Stealing, for example {ac-
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cording to a definition not accurate enough for use, but sufficiently so
for the present purpose), is the taking of a thing which is another’s by
one who has no title to do so, and is conscious of his having none,
Even after this exposition, supposing it a correct one, can the law be
regarded as completely expressed? Certainly not, .. ..., v

and he proceeds to point out the need for turther definition of terms.

The words “capable of being stolen” had relerence to common law
distinctions concerning documents ol title, things growing out of the
ground, and animals that could not be used for food. It was held in R.
u. GOLDSTAUB(1895), b C.C.C.357, that they were descriptive of the
things to which the scction referred and that they did not indicate that
they must be the property of somcone other than the accused.

The Commissioncrs on the E.I).C. said in their report that:

*The definition properly expounded and qualified will, we think, be
found to embrace every act which in common language would be re-
garded as thelt and it will avoid all the tcchnicalities referred to as
arising out of the common law rules, as well as the intricate and some-
what arbitrary legislation on the subject.”

Larceny was not delined.

The Attorncy General said in the same connection (Parl. Debates,
1878, 8 Series, Vol. 239, Col. 1949):

“This branch of the law is at prescnt in a state of most bewildering
contusion. It abounds in distinctions without real dilferences, and in
refinements and subtleties which I consider a reproach even to a sys-
tem of judicature established in a barbarous age, and which lcad to
nothing but uncertainty and embarrassment, and the [rustration of
justice. -

By the common law, many things were not the subject of larceny—
namely, a great number of animals, all choses in action, and therelore
a variety of documents, Iand, and things growing out ol the land or
apperiaimning toit......

I think I have said enough to show that owing to the causes 1 have
mentioned, the law of larceny has been brought into a state of de-
plorable entanglement, which is certainly anything but ercditable to
the judicial system of a civilized country. The whole subject is dealt
with in a thoroughly effectual manner in a [ew scctions ol the 6th
chapter of the Code. The irrational common law rules have been
swept aside—every species of determinate property, subject to certain
necessary conditions, is declared to be the subject of_ larceny; all cx-
ceptions and fictions have been got rid of, and it is, in substance, de-
clared that the man shall be guilty of theft who either takes with
intent to steal property which is in the possession of another, or with
the like intent appropriates to his own use property of another in his
own possession, or with the like intent obtains property belonging o
another by means of false pretences.”

In the case of KELLY v, R.{1917), 54 $.C.R.220, Mr. Justice Idington
said (p.238): . _

“Anything capable of being stolen might not cover money in the bank
to the credit of any person, but surely it does include a cheque to draw
that money. T think a cheque being an order [or money js a valuable
security within the words of the indictment.”
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The distinction between grand and petty larceny, which is also im-
plicit in the words, by which the dividing line was placed at the valu-
ation of twelve pence, has long since been abolished, but it would appear
that a vestige of it remained in the proviso to s.344 that nothing growing
out of the earth of a value not over twenty-five cents, should be capable
of being stolen except in certain cases, although this is based more def-
initely on the maxim “De minimis non curat lex”.

Formerly it appecars to have been held that this value must be in-
trinsic and must not arise from the relation which the chattel bore to
some other thing, as in the case of deeds, covenants, and other securities,
but there are reported cases in which the articles stolen were pieces of
paper of no value in themselves,

In the case of R. v. HAMMON(1812), 2 Leach 1083, Mr. Justice
Grose, delivering the opinion of all the judges in a case reserved said:
“Now the true meaning of larceny is ‘the felonious taking the prop-
erty of,another without his consent and against his will, with intent
to convert it to the use of the taker’. The facts of the case answer
every part of this definition. The taking of the property is clear, and
that it was taken against the will of the owner, and with a felonious
intent is equally clear from the circumstance of the prisoner’s hav-
ing fraudulently made these false entries {i.e. in a customer’s bank
account} with a view to conceal the means he hacl artfully made use
of to obtain it.”
Accused, a bank clerk, was held guilty of stealing the money from the
banker. ‘T'his case may be comparcd with the quotation from KELLY v.
R., supra.

R. v. BINGLEY & LAW(1833), 5 C. & P.602: “Prisoners indicted for
robbing J. A. of one piece of writing paper of the value of one penny,
one othér piece of paper of the value of one penny and one written
memorandum of the value of one penny.” It appeared that J. A. had
nothing in his pockets except a slip of paper which contained a memo
of a sum a person owed him. Accused held guilty of robbery.

“In cases of robbery, the value is immaterial, and the prosecutor,
by carrying this memorandum in his pocket showed that he considered
that it was of some value 10 himself.”

In R. v. CLARK(1810), 2 Leach 1036, the paper and stamps of the
notes of a country bank which have been paid by the correspondent
banker in London and which the country banker may legally re-issue
are the valuable property ol the country banker while in éransitu for the
purpose ol being re-issued,

“They were indeed, only of value to those owners; but it is enough

that they were of value to them: their value as to the rest of the world
is immaterial.”

R. v. MORRIS(1840), 9 C. & P.849. Accused charged with receiving
nine pieces of paper, value 2s. knowing them to be stolen. These were
certificates torn by someone out of a certificate book kept by a coalmaster
to be filled out as coals were delivered frem barges. Parke, B.:

“It has cost morc than a farthing. . .. .. But I must be understood

for one as not considering that it was necessary to show that the article
must be of the value of some known coin. It must be of some value,
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no doubt. There is clearly evidence to go to the jury that it is of the
value of more than a farthing to the owners. It has cost them that.”

This case finds its counterpart in cases in Western Canada in which
blank cash grain tickets have been torn from books supplied to country
elevators,

Kenny's Qutlines of Criminal Law, 15th ed., P-203, says:

“The principle is now distinctly laid down that although, to be the

subject of stealing, a thing must be of value to its owner, if not to

other people, yet this need not amount to the value of the smallest

coin known to the law, or of even ‘the hundredth part of a farthing,’ "
Hals., 2nd ed., Vol 9, p.307, is to similar effect,

This bears upon the maxim “De minimis non curai lex” referred to
above. It has been held that it applics in criminal as well as civil matters:
R. v. PELESHATEY, [1950|1 W.W.R.108 (10 drops of liquor), and
R. v. LING(1954), 12 W.W.R, (N.8)), 58] (minute quantity ol nar-
cotic}. On the other hand, s.397 post, and R. v. BYTHELI(1915), 24
C.C.C.276 {(fraudulent use of street car transfer), as well as R. v. MORRIS
and R. v, BINGLEY and 1AW, supra, serve well to show that things of
little moment in themsclves, can become the instruments of harm or
prejudice.

It is submitted that the definition of theft, without the words "capable
of being stolen” is in accord with R. v. HIAMMON, supra, and with the
principle quoted {rom Kenny's Qutlines.

The Commissioners on the F.D.C. (report p.27) pointed out also that
the “fraudulently and without colour of right converting” had the effect
of doing away with the distiuction hetween larceny and embezzlement.

As to colour of right, see notes ta 5.371,

OYSTERS.—Oyster bed.

270. (1) Where oysters and oyster brood are in oyster heds,
layings or fisheries that are the property of any person and are
sufficienily marked out or known as the property of that person, he
shall be deemed to have a special property or interest in them.

(2) An indictment is sufficient if it describes an oyster bed, lay-
ing or fishery by name or in some other way, without stating that
it is gituated in a particular territorial division.

Subsec.(1) is the former 5.346. It was 5.304(5) in the Code of 1892 and
formed part of s.245 in the E.D.C. where its origin is given as 24 and 25
Vict,, ¢.98, 5.26 {(Imp.).

Subsce.(2) is the lormer 5.864(e). Tt was s.619(c) in the Code of 1892
and s.123 in the Criminal Procedure Act, R.S.C. 1886, c.174, where its
arigin also is given as 24 and 25 Vict., .96, 5.26 (Imp.}.

THEFT BY BAILEE OF THINGS UNDER SEIZURE,

271. Every one who is a bailee of anything that is under lawful
seizure by a peace officer or public officer in the execution of the
duties of his office, and who is obliged by law or agreement to pro-
duce and deliver it 1o that officer or to another person entitled there-
to at a certain time and place, or upon demand, steals it if he does
not produce and deliver it in accordance with his obligation, but he
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346. Oysters and oyster brood shall be capable of being stolen when in oyster
beds, layings, or fisheries which are the property of any person, and sufficiently
marked out or known as such property.

864. Anindictment shall be deemed sufficient in the cases following:—

(e} If for an offence under section thiree hundred and seventy-one the oyster bed,
laying or fishery is described by name or otherwise, without stating the same to
be in any particular county or place.

348. Every one who, being a bailee of anything capable of being stolen which
iy under lawful seizure by a peace officer or public officer in the execution of the
duties of his office, and being obliged by law or agreement to produce and deliver
the thing bailed to such officer or other person entitled thereto at a ceridin time
and place, or upon demand, commits theft and steals the thing bailed if he does
not so produce and deliver it; provided that a person accused under this section
shall not be convicted if it be proved that the non-production and non-delivery
of the thing bailed is not due to any wilful act or omission on the part of the per-
son dectised.

does not steal it if his failure to produce and deliver it is not the
result of a wilful act or omission by him. '

‘This section was passed by 1925, ¢.38, s.6 as 5.347A, It became 5,348
in the general revision of 1927, )

There is no corresponding section in the English Draft Code, but
there is in 5.252 a scction concerning thelt by co-owner as it appeared in
5.352 of our former Code (now s.274).

S.347A was the subject of a good deal of debate {Hansard 1925, Vol
IV, p.3998, Vol. V, p.4209), The Minisier of Justice explained chat it
was drawn upon the suggestion of members of the Alberta Bar, He said
(p.3998):
“It appears that there has been a doubt as to the possession of men,
especially farmers, who have been appointed bailees ol their own
grain when under scizure by the sheriff, and who [ail to produce the
grain at the proper time. The difliculty is that they arc in lawlul pos-
scssion of the grain because they have been appointed by the Sheriit
to take care of it, but it they have disposed of the grain it is very hard
to prosecute them under the law as it stands.”

He said also (p.4209) that he thought it:
“A commendablc provision, making it a criminal offence {or any one
who has been appointed by the Sheriff as bailee of anything capable
ol being stolen, 1o appropriate the article to his own use personally,
or selling or disposing of it, or not returning it at the appointed time
when ordercd by the court,”

Again he said:
“If he is the legal custodian of a certain number of bushels of grain,
and if he disposes of any of it, it is a matter of thelt.”

The principal objection to the section was to its putting the burden
of proof on the accused, but Mr. Lapointe answered that he thought it
“identical with the case of receiving stolen goods, in which the accused
has to show that there has been no wilful act on his part which makes
him liable™.
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R. v. HRYCZUIK(1915), 24 C.C.C.283, had decided that a sheriff
who has seized under a writ of execution a number of hogs in possession
of the execution debtor and who at the latter's request has taken a bond
from him and his surety, has a special property or intcrest sufficient to
make the selling of the hogs a theft thereof under s.347 and 386. It may
be noted in passing that under this decision it would appear that 5.352
was Unnecessary.

In the HRYCZUIK case, Lamont and McKay, JJ. would have granted
a new trial on the ground that the sheriff could only have a special
property or interest if (1) the goods were the property of the execution
debtor (R, ». ENIGHT(1848), 1 Cr.App.R.186), and (2) if the sejzure
had not been abandoned, and that these were questions of fact on which
the jury should pass.

R. v. HRYCZUIK was reviewed in R. v. MUDRY(1935), 64 C.C.C.
177. In this case the sherifl seized certain grain on land leased by Harry
Mudry trom his father on a crop sharing lease. ‘I'he seizure was made on
an execution against the father, the writ of execution being defective in
a number of respects, chiefly that it was issued after more than six years
without a judge’s order. Accused removed the grain under cover of
night and was convicted of theft and also of obstruction. It was held that
as the writ was defective the sheriff acquired no special property or in-
terest upon which to found a charge of thelt. That conviction was set
aside but the conviction for obstruction was upheld. The court held
that the sheriff was protected by the writ, that he could not go behind it,
and ¢ fortiori the accused could not, and that thercfore, the seizure was
mviolate until the writ was set aside in interpleader or otherwise. On
this latter point the court followed R. v. MONKMAN(1892), 8 Man.R.
509. Robson, J.A. who dissented, makes some comments on s.348:

“This section was introduced in 1925, ¢.38, 5.6. It scems to me that
$.348 was passed expressly to meet cases where the sheriff had taken a
bond or undertaking, but where the existence of a special property,
necessary to sustain a charge of theft under 5.%47 was in doubt. Section
348 removed the likclihood of such difficulties as arose in R. w.
HRYCZUIK. .. ... In the HIRYCZUIK case a bond had been given
by the defendant which might possibly have made a difference then
and evidently would now in a case under 5.348.”

In R.v. LUCIUK, [1926]3 W.W.R.453, it was held that the debtor
who gave the sherill a bond was a bailee under the new section, Tn this
case, however, it appeared that the sheriff, notwithstanding the bond,
had afterwards agrecd thac the debtor might sell the grain seized and
account [or the procecds, and it was held that this took the case out of
the section.

In R.v. JACOBSON{1943), 81 C.C.C.104, it was held that, to a charge
against an exccution debtor under s.386 of converting to his own use
grain which had been seized by a sheriff under execution, reasonable
grounds for believing that the grain was exempt from seizure under pro-
vincial legislation, is a defence; McLaurin, J.:

“I am accordingly of the opinion that had it not been for the question
of exemptions, 1t would have been necessary for me to have convicted
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349. No factor or agent shall be guilty of theft by pledging or giving a lien on any
goods or document of title to goods entrusted to him for the purpose of sale or
otherwise, for any sum of money not greater than the amount due to him from
his principal at the time of pledging or giving a lien on the same, together with
the amount of any bill of exchange uccepted by him for or on account of his
principal,

351. Every one commits theft who maliciously or fraudulenily abstracts, causes
to he wasted or diverted, consumes or uses any clectricity, or uses a telephone or
telegraph line or obtains telephone or telegraph service.

=

the accused. . . ... However, in a criminal matter, T think the strong
probability of valid cxcmptions provided him with a sufiicient an-
swer.)”'

It was held in R. v. LIPM AN(1935), 63 C.C.C.148, that this section
does not apply to a bailiff making a distress for rent under the Landlord
and Tenant Act, R.8.0. 1927, c.190, as he is not a public or peace officer.

AGENT PLEDGING GOODS, WHEN NOT THEFT.

272. A factor or agent does not commit theft by pledging or giv-
ing a lien on goods or documents of title to goods that are enirusted
to him for the purpose of sale or for any other purpose, if the pledge
or lien is for an amount that does not exceed the sum of

(a) the amount due to him from his principal at the time the

goods or documents are pledged or the lien is given, and

(b) the amount of any bill of exchange that he has accepted for
or on account of his principal,

This is the former s.349(1). It was 5.305(5) in the Code of 1892 and
was a proviso to 5.246 in the E.D.C. with 2 marginal note that "“This pro-
viso is perhaps unnecessary; but it is found in the existing statute, and
is therefore preserved.” The existing statute was the Larceny Act 1801,
5,78, which was drawn from 7 & 8 Geo. IV, .29, s.51, and 5 & 6 Vict,,
¢.89, 5.6. The reason appears to have been that by trade usage the agents
mentioned had power to pass the property.

Subsec.349(2) is not continued. At common law a servant who fed his
master’s animals contrary to instructions was deemed to have stolen the
food given to them: R, v MORFIT(1816), Russ. & Ry. 307; R. v. HAND-
LEY({1841), Car. & M, 547; R. v. PRIVETT(1846), 1 Den., C.(.193. By a
statute passed in 1863 this was declared not to be an offence.

THEFT OF SERVICES.

273. Every one commits theft who frandulently er maliciously
(a) abstracts, consumes or uses eleciricity or gas or causes it to
be wasted or diverted, or

(b) uses a telephone or telegraph line or obtains telephone or
telegraph service.

This is the former 5.351 with the addition of “gas”. It was 5.10 of 57
& 58 Vict., ¢.39, and was amended by 1934, c.47, s.10 by adding the refer-
ences to telephone and telegraph. The section originated in 45 & 46
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Vict., ¢.56, 523 (Imp.). As to the word “maliciously” see notes to s.24,
ante.
A conviction for abstracting electricity was held to be irregular in

directing part of the fine to be paid to the electric company: R. v. SPER-
DAKES(1911), 24 C.C.C.210,

THEFT BY OR FROM PERSON HAVING SPECIAL PROPERTY OR IN-
TEREST.

274. A person may be convicted of theft notwithstanding that

anything that is alleged to have been stolen was stolen

(a) by the owner of it from a person who has a special property
or interest in it,

(b) by a person who has a special property or interest in it from
the owner of it,

(e) by alessee of it from his reversioner,

(d) by one of several joint owners, tenants in common or part-
ners of or in it from the other persons who have an interest in it,
or

(e} by the directors, officers or members of a company, body
corporate, unincorporated body or of a society associated to-
gether for a lawful purpose from the company, body corporate,
unincorporated body or society, as the case may be.

This is the former 5.352.

At common Jaw a co-owner could not steal properly from his other
co-owners: 1 Hale P.C.513,

It may be noted, although it is not now relevant, that there seems to
have been some conflict of authority upon this proposition. Taschercau
(Cr. Code 1892 at p.345) notes that a partner at common law may be
guilty of larceny of the partnership’s property and that a man may be
guilty of larceny of his own goods.

In R. v. BURGESS(1863), Le. & Ca. 299, it was held that a part owner
of property may be convicted of stealing it [rom the person in whose
custody it is and who is accountable for it. R. v. WEBSTER(186]), Le. &
Ca.77, 1s to the same effect.

At all cvents, it was altered by s.1 of 31 & 32 Vict, ¢.116, commonly
called Mr. Russell Gurney’s Act, which enacted as follows:

“If any Person, being a Member of any Coparuership, or being One
of Two or Maore beneficial Owners of any Money, Goods or Effects,
Rills, Notes, Securilies or other Property, shall steal or embezzle any
such Money, Gonds, or Effects, Bills, Notes, Sccurities, or other Prop-
erty of or belonging to any such Copartnership or to such joint bene-
ficial Owners, every such Person shall be liable to be Dealt with, tried,
convicted and punished for the same as il such Person had not been
or was nol a Member of such Copartnership or One of such beneficial
Owners.”

This was enacted into the Larceny Act, 32-33 Vict, ¢.21 (Can)), as
follows:

“(38) Whosoever, being a member of any copartnership owning any
money or other property, or being one of two or more bencficial own-
ers of any money or other property, steals, embezzles or unlawfully
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352, Theft may be committed by the owner of anything capable of being siolen
against a person having a special property or interest therein, or by a person hav-
ing a special property or interesi therein against the owner thereof, or by a lessee
against his reversioner, or by one of several joint owners, tenants in common, or
partners of or in any such thing against the other persons interested therein, or by
the directors, officers or members of a company, or body corporate, or of an un-
incorporated body or society associated together for any lawful purpose, against
such company or body corporate or unincorporated body or society.

converts the sume or any part thercof 1o his own use, or that of any
person other than the owner, shall be liable to be dealt with, tried,
convicied and punished as if he had not been or were not a member
of such coparinership, or one of such beneficial owners.”

This was not re-eitacted in the Criminal Code of 1892, which, how-
ever, contained the following:

“(311) Theft may be committed by the owner of anything capable of
being stolen against a person having a special property or interest
therein, or by a person having a special property or interest therein
against the owner thereof, or by a lessce against his reversioner, or by
one ol several joint owners, tenants in common or partners of or in
any such thing against the other persons intcrested therein, or by the
directors, public officers, or members of o public company or body
corporate, or of an unincorforated body or society associaled together
for any lawful purpose, against sich public company or body corporate
or unincorporated body or society.”

S5.511, which became 5352 of the Code, was amended in 1930 by strik-
ing out the word “public”.

Section 311 was a copy ol 8.252 of the English Drutt Code with the
addition of the words in italics. Evidently with relereuce to these
words, Trueman, J.A., in ft. o MARTIN(932), 59 C.C.C8, at p.29,
said:

“I have been unable to trace the derivation of these words. In their

context they appear te be original and to have been inserted ex abun-

danti cautela.”

The eftect of the legislation is shown by R. w. RUDGE({1874), 13 Cox,
C.C.17, in which the [cllowing appears:
“By the 30 & 31 Vict.,, ¢.116, we may look at the case as if the prisoner
had never been a mermber of the copartnership; and then if so, by 24
& 25 Vict., .96, 5,72, a conviction on the tndictment . . . . .. may be
sustained, if the prisoner was guilty either ol larceny or embezzlement.
There was ample evidence that he was guilty of embezzlemnent,”

In R.v. TANKARD, [1894]1 Q.B.548, the accused was charged with
embezzling money in his hands as treasurer of a voluntary associa-
tion called the Bowling Feast Club. It was objected that the association
was Illegal under the Companies Act and therelore incapable of holding
property, The objection was overruled and it was held that the prisoner
was properly convicted.

Again, in R. v. McDONALD{I885), 15 Q.B.1D.32%, an infant over 14
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years of age fraudulently converted to his own use goods which had been
delivered to him by the owner under an agreement for the hire of the
same. Held, that he was rightly convicted of larceny as a bailee. Per
Cave, J.:
“That there may be a bailment without a contract seems to me to be
shown conclusively, if it be the case that delivery upon condition
creates in the infant a special property which comes to an end when
the condition is fullilled, the entire property then reverting to the
bailor. The delivery of goods on a condition to an infant must, as it
appears to me, create in him a special property which is so far recog-
nized and protected by the law that he could bring an action, whilst
the special property lasted, against any person depriving him of the
goods.”

It will be noted that the case of GUILLET v. R. (1904), 12 C.C.C.186,
is in accord with R. v, McDONALD. In that case it was held that a minor
entrusted by his tutor or judicial guardian with chattel property of
which he is part owner, who fraudulently converts it to his own use
with intent to deprive his tutor of it, is guilty of theft.

In McINTOSH v. R.(18%4), 5 C.C.C.254, it was held in the Supremey
Court of Canada that a conviction for theft may e made against a co-
owner fraudulently misappropriating funds (Code 55.305 & 311 now 269),

although the facts also prove the oflence of criminal breach of trust
(Code 5.363, now 282).

In LEVY v. R.(1924), 36 Que. K.B.490, it was hcld that the lessee
who removes from the premises which he occupies, furniture of which
he is the owner and of which he has possession, cannot be convicted of
theft of the furniture upon the information of the lessor, the lien of
the latter upon these movable cifects constituting neither a right of
property nor a special interest within the meuning of s.852.

The section, however, has had -its principal application to cases
arising from the practice, coomnon in the Prairie Provinces, and gov-
erned by provincial statutes, of leasing land upon share-crop rentals.

In Saskaichewan it was held in R. v. CURTIS(1920), 33 C.C.C.104,
that the Crop Paymenits Act did not alter the legal ownership of the crop
which still remained the property of the purchaser, subject to his con-
tractual obligation to deliver part of it to the vendor, and that the fail-
ure to deliver the vendor’s share was not theft. The case was followed
in R. v. HANDSBEF(1923), 41 C.C.C.177.

In a case in Manitoba, R. v. HASSALL(1916), 27 C.C.C.322, the
judgment is that of a County Court Judge and the following is a quo-
tation from it:

“It is argued by counsel for the Crown that while these cases are au-
thority for the proposition that the landlord is not the cwner of the
share of the wheat, he should be held to have a special property or
interest in it. I cannot find any case or text-book in which any attempt
is made to explain comprehensively the meaning of this expression,
but from the cases in which instances are given of certain rights that
fall within it, I think it probably was intended to cover nothing that
was not covered by such expressions as ‘special ownership’ and ‘spe-
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cial property’ as used in Iarceny cases in England. If this is so, I take
it possession is a necessary element of such special property or interest.
All the instances of special property that I find in the English au-
thorities were cases of bailees, pawnees, carriers, agisters and such like,
where the persons said to have such special property in a chattel were
in possession of i, In Russell on Crimes, 7th ed. at p.1288, it is said
that to sustain an indictment for larceny ‘it must appear in evidence
that the party in whom the goods are laid had cither the properey or

L

the possession of them!',

The Saskatchewan Act was amended in 1924 specifically to create a
special property or interest in the vendor, lessor or mortgagee, and two
cases have been decided under it as follows:

In R, v. MARKOFF(1940), 74 C.C.C.05, it was said:

*There can be no doubt that the Great West Life Ass'ce Co. had a
special property ot interest in the wheat and oats threshed by the ac-
cused in the fall of 1939, for 5.5 ol the Crop Payments Act vested in
the company an undivided one-third share ol the grain until such
share was delivered to or received by the company. Sections 347 and
352 of the Cr. Code are clearly intended to protect the interest of any
person whether such interest amounts to ownership or not, against
[raudulent transactions.”

Upon the point that the lessee held the lessor's share as a irustee un-
der the provincial Act, the judgment proceeds:

“It is sullicient to say that the provincial legislation in question cannot
affect the right to lay a charge of thelt under s5.347 and 352 of the Cr.
Code, which arc applicable to the special propetty or interest created
by the Crop Iayments Act.”

The first of the two points decided in R. v. MARKOQFF, is.in accord
with R. v, CASSILS(1932), 57 C.C.C.3668, an Alberta case which arose
under similar circumstances. The sccond point is expressed in different
terms in R. v, HASSALL, supra, as follows:

“I think a Provincial Legislature can pass legislation that will affect
the applicability of provisions of the Criminal Code. . .. .. The Crim-
inal Code in the scction dealing with thelt provides that certain. acts
interfering with the rights of owners of property shall be punishable
as crimes, but it is the Provincial Legislatures that have 10 do with
fixing the relationship between individuals that constitutes ownership.”

R. v, HILADYCH(1942), 77 C.C.C.322, is to the same eflect as R. v.
MARKOFF, and hoelds that a lease of land is valid and binding between
the parties notwithstanding that it is not accompanied by the affidavit
required of the lessor by the Homestead A ct(Susk.).

See also R. v, HRYCZUIK, cited under 5,271, ante.

In R.v. MALLISON{1902), 20 Cox,C.(.204, the accused was convicted
of theft by conversion. He was employed as master ot a fishing smack
owned by the prosecutors, under an agrcemeni whereby he recelved at
the end of every third voyage, a proportion of the proceeds of the fish
delivered o them at Grimsby. On oue voyvage he ook his vessel into an-
other harbour and sold the hsh without accounting {or the proceeds of
the sale to his emplayers. On appeal it was held that the fish were reduced
into possession of the owner of the smack, and that accused was properly
convicted,
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In a somewhat similar case, MORIN and GARDINER v. R., the
facts were that ihe accused had entered into an agreement with B to
fish with equipment supplied by him. I was to transport the fish to
Hay River and, alter deducting a certain sum for doing so, was to pay
to the accused scventy per cent of the proceeds of sale. The accused con-
cealed somc of their catch and, without making any disclosure to B, sold
the fish to a buyer M. They were charged with theft under the former
s.386, the general section, and convicted, The Supreme Court of Canada,
May 6th, 1954, in an unreported decision, unanimously affirraed the
conviction.

HUSBAND OR WIFE.—Theft by spouse while living apart,—Thef1 by person
assisting spouse.—Receiving property of spouse,

275, (1) Subject to subsection (2), no husband or wife, during
cohabitation, commilts theft of anything that is by law the property
of the other.

(2) A husband or wife commits theft who, intending to desert or
on deserting the other or while living apart from the other, frandu-
lently takes or converts anything that is by law the property of the
other in a manner that, if it were done by another person, would be
:heftv

(3) Every one commits theft who, during cohabitation of a
hushand and wife, knowingly,

(a) assists either of them in dealing with anything that is by
law the property of the other in a manner that would be theft
if they were not married, or

(b) receives from cither of them anything that is by law the
properiy of the other and has heen obtained from the other
by dealing with it in a manner that would be theft if they were
not married,

This is the former 8.851, 1t was 5.318 iu the Code of 1892, and 5.255
in the E.D.C., where the Commissioners in their report said:

“By the present law a husband or wile cannot steal from his wile or
her hushand, even il they are living apart, although by recent statutes
{scil, the Married Women's Property Act, 1870, and amcndments) the
wile is capable of possessing separate property. So long as cohabitation
continues this seems reasonable: but when married persuns are separ-
ated, and have separaic property, it scems to us to follow that the
wronglul taking of it should be theft. This section is also framed so
as to put an end 1o an uvumeaning distinction by which it is a criminal
oflence in an adultercr to reccive [rom his paramour the goods of her
husband, but no offence in anyonc else 1o receive such goods [rom his
wife.”

As to subscc.(2} it was held in R, v KING{No.J) (1911), 24 Cox,C.C.
146, that if a man steals his wife's property, intending to leave or de-
sert her when the thelt is discovered, he is "about to leave or desert”
notwithstanding that @ considerable time (iu this case, six weeks) may
have c¢lapsed between the thelt and the actual desertion.

THEFT BY PERSON REQUIRED TO ACCOUNT.—Effect of eniry in account.

276, (1) Every one coramits theft who, having received any-
thing from any person on terms that require him to account for or
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354. During cohabitation no husband or wife shall be convicted of stealing the
property of the other, but a husband or wife shall be guilty of theft who, intending
1o desert or on deserting the other or while living apart from the other, fraud-
ulently takes or converts anything which is by law the property of the other in
a manner which in arty other person would amount to theft.

(2) Every ane commits theft who, while a husband and wife are living together,
knowingly

(a) assists either of them in dealing with anything which is the property of the
other in a manner which would amount fo theft if they were not married; or
(b) receives from either of them anything, the property of the other, obtained
from that other by such dealing as aforesaid.

355, Every one commils theft who, having received any money or valuable
security or other thing fohatsoever, on lerms requiring him 1o account for or pay
the same, or the proceeds thereof, or any part of such proceeds, to any other
person, though not requiring him to deliver over in specie the identical money,
valuable security or other thing received, fraudulently omits to account for or
pay the same or any part thereof, or to account for or pay such proceeds or any
part thereof, which he was required to account for or pay as aforesaid,

(2) If it be part of the said terms that the money or other thing received, or the
proceeds thereof, shall form an item in a debtor and creditor account between
the person receiving the same and the person to whom he iy to account for or
pay the same, and that such last mentioned person shall rely only on the per-
sonal Hability of the other as his debtor in respect thereof, the proper entry of
such money or proceeds or any part thereof, in such account, shall be a sufficient
accotnting for the money or proceeds, or part thereof, so entered.

(3} In such case no fraudulent conversion of the amount accounted for shall be
deemed to have taken place.

pay it or the proceeds of it or a part of the proceeds to that person
or another person, fraudulently fails to account for or pay it or the
proceeds of it or the part of the proceeds of it accordingly.

(2) Where subsection (1) otherwise applies, but one of the terms
is that the thing received or the proceeds or part of the proceeds
of it shall be an item in a debtor and creditor account between the
person who receives the thing and the person to whom he is 1o ac-
count for or to pay it, and that the latter shall rely only on the liabil-
ity of the other as his debtor in respect thereof, a proper eniry in
that account of the thing received or the proceeds or part of the
proceeds of it, as the case may be, is a sufficient accounting therefor,
and no fraudulent conversion of the thing or the proceeds or part
of the proceeds of it thereby accounted for shall be deemed to have
taken place.

This is the former 5.355. It was 5.308 in the Code of 1892 and 5219
in the E.D.C. where, with reference to this and the next two sections,
the Commissioners said (report, p.28):

“The crime of embezzlement, wherever the subjcrt of it 1s a chattel
or other thing which is to be hunded over in specie, will come within
the delinition of theft; but where the subject matter is not to be
handed over in specie, but may be accounted lor by handing over an
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equivalent, it requires special provisions, which will be found in sec-
tions 249, 250 and 251"

The following historical reference is quoted from R. v. KIM-

BROUGH(1918), 30 C.C.C.56:

"“The section appears in much the same words in the original Criminal
Code in 1892, where it appears as s.308. There is an absence of refer-
ence to any former statutory provision indicating that, at least in its
present form, it is a new enactment. The section relating to theft
generally, 5.305, however, is shown to be taken from an earlier enact-
ment. A reference to some of the earlier dedsions shows that the con-
verting of a chattel which a person had received in terms requiring
him to deliver it to some person other than himseli was theft (see
R.v. DAVIES(1866), 10 Cox,C.C.239) while the converting by the person
charged of money received but which was not to be delivered in specie
was not thett (sec 2, v, HOARE(I1859), 1 F. & F. 647 and R. v. GAR-
RETT(1860), 2 F. & F. 14), In the last case Willes, J., said, ‘It seems
to me that the bailment referred to in the statute is one in which the
same property is to be returned, not one in which different property
is to be returned.” ‘The statute referred to in these two cases was in the
same termms as 5.4 of R.S.C. 1886, ¢.164. This section did not appear
when the law was codified in 1892, but the definition of theft as given
in 5,305 was made wide enough to include it, and 5.308 was cnacted ap-
parently for the first time. We find then chat it was not necessary
to include in 5.308 the case of a person converting something which he
had received on terms requiring him to deliver the identical thing
...... for that was already theft,”

In K. v. MARTIN(1932), 53 C.C.C.8, onc of a number of prosecu-
tions against brokers alter the ecrash of 1929, Dennistoun, J- A quoted
s.81 of the Larceny Act, 1861 (lmp.) concerning the punishment of
directors, &¢, of badies corporate, and said at p.27:

“The section s one of several provisions for the punishment of frauds
by trustees, agents and other persons entrusted with property, which
were first enacted in Sir Richavd Bethel's Act, 1857 (Imp.) ¢.54. The
provision and related provisions of the English Act were adopted in
Canada in 1869 by Act .21, .82 heing the above 5,81 with the addi-
tion of ‘munager” alter the word ‘member’. The section was con-
tinued in 566 of ¢.164, R.S.C. 18806, but was dropped, for the reason
presently to be noticed, in the Criminal Code, 1892 (Can.), ¢.29, and
has not since been re-enacted.

Bethel’s Act was passed to remedy defects in the common law, which
treated a fraudulent breach of a common law trust by conversion as
merely a civil injury, since not accompanied by a felonious or frandu-
lent taking. Stephen in his History of the Criminal Law, vol. III, p.
163, referring to the legislation, peints out that the situation could
have been simply and much better met by an enactment defining
thelt as ‘the act ol fraudulently and without colour of right eaking
or fraudulently and without colour of right converting to the use of
any person anything capable of being stolen, with intent to deprive
the owner permanently thereol, or to deprive any person having any
special property or interest thercin permanently of such property or
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356. Every one commits theft who, being entrusied, either solely or jointly with
any other person, with any power of attorney for the sale, mortgage, pledge or
other disposition of any property, real or personal, whether capable of being
stolen or not, fraudulently sells, morigages, pledges or otherwise disposes of the
same or any pari thereof, or fraudulenily converts the proceeds of any sale,
morigage, pledge or other disposition of such property, or any part of such pro-
ceeds, to some purpose other than that for which he was enirusted with such
power of attorney,

357. Every one commits theft who, having received, either solely or jointly
with any other person, any money or valuable security or any power of attorney
for the sale of any property, real or personal, with a direction that such money, or
any part thereof, or the proceeds, ar any part of the proceeds of such security, or
such property, shall be applied to any purpose or paid to any person specified in
such direction, in vielation of good jaith and contrary to such direction, fraudu-
lently applies to any other purpose or pays to any vther person such Money or
proceeds, or any part thereof.

interest,” a definition drawn up by the Criminal Code Commissioners of
1879, . .. .. Theft by agent, thelt by person holding power of at-
torney, and thelt by misappropriating proceeds held under direction,
provided for by the English Commissioners in their draft code, and
referred to by Stephen in his history at pp, 165G, are respectively ss.
308, 309 and 310 of the Code of 1892.”

In R.v. TOMIIN, [1954]2 All E.R. 272, i1 is pointed out that it is
undesitable to charge a general deficiency il individual items can be
traced, but that such a course may be followed if it is not possible Lo trace
individual items,

Note that by s.630(3) post, an order for restitution cannot be made
upon charges under this and the next two scctions.

THEFT BY PERSON HOLDING POWER OF ATTORNEY.

277. Every one commits theft who, being entrusted, whether
solely or jointly with another person, with a power of attorney for
the sale, mortgage, pledge or other disposition of real or personal
property, fraudulently sells, morigages, pledges or otherwise dis-
poses of the property or any part of it, or fraudulently converts the
proceeds of a sale, morigage, pledge or other disposition of the prop-
erty, or any part of the proceeds, to some purpose other than that
for which he was entrusted by the power of attorney.

This is the former s.356. It was s.309 in the Code of 1892 and 5.250
in the ED.C. where its origin is given as 24 & 25 Vict., ¢.96, s.77. See
notes to 55,276 and 278,

MISAPPROPRIATION OF MONEY HELD UNDER DIRECTION.—Effect of en-
try in account.

278. (1) Every one commits theft who, having received, either
solely or jointly with another person, money or valuable security or
a power of attorney for the sale of real or personal property, with
a direction that the money or a part of it, or the proceeds or a part
of the proceeds of the security or the property shall be applied 10 a
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purpose or paid to a person specified in the direction, fraudulently
and contrary to the direction applies to any other purFose or pays
to any other person the money or proceeds or any part of it.

(2) This section does not apply where a person who receives any-
thing mentioned in subsection (1) and the person from whom he
receives it deal with each other on such terms that all money paid 1o
the former would, in the absence of any such direction, be properly
treated as an item in a debtor and creditor account hetween them,
unless the direction is in writing.

This is the farmer 5.357. It was 5.310 in the Code of 1892 and came
from 5.251 of the E.D.C. where, however, the words are “the sale of any
stock or shares whatever” instead of “the sale of any property, real or
personal”, as in 5.337. A marginal note in the E.D.C. gives the source
as 24 and 25 Vict, ¢.96, .75, and referring to what is now subsec.(2)
says: “The proviso diminishes the number of cases in which the direction
to dispose of the money, ctc. must be in writing. See also R. v. COOPER
(1874), LR. 2 C.C.R.128; also R. v. TATLOCK(1876), LR. 2 Q.B.D.
157". It would appear, however, that i{ the section in the E.D.C. had
such effect, that effect was nullified when the reference to stocks or
shares was changed to property in the Bill of 1880.

This section deals with a kind of theft different from those covered
by 55.276 and 277. Its origin appears to be in 52 Geo. III, c.63, An Act for
more effectually preventing the embexzling of securities for money and
other effects left or deposited for safe custody, or other special purpose, in
the hands of Bankers, Merchants, Brokers, Attoinies or other agents.

Section 2 of this Act reads in part as follows:
“And whereas it is usual for persons having dealings with Bankers,
Merchants, Brokers, Attornies and other agents, to deposit or place
in the hands of such Bankers, Merchants, Brokers, Attornies and other
agents, sums of moncy, bills, notes, dratts, cheques or orders for the
payment of mouney, with directions or orders to invest the moneys so
paid, or to which such bills, etc., relate, or part thereof, in the purchase
of stocks or [unds, or in or upon Government or other securities for
money, or to apply and dispose thereof in other ways or for other
purposes, and it 1s expedient to prevent embezzlement and malversa-
tion in such cases, also; be it therefore enacted by the authority afore-
said that if any such Banker, etc., in whose hands any sum or sums
of money, bills, note, etc., shall be placed with any order or orders
in writing, and signed by the party or parties who shall so deposit or
place the same to invest the same . .. . .., or for any other purpose speci-
fied in such order or orders,”

and makes it a misdemeanour for such a person to use or dispose of the

property depaosited {or his own use.

Stephen’s History of Criminal Law, VolIII, beginning at p.151,
traces the history of the legislation, which may be given in outline as
follows:

“The doctrine of the common law was that fraudulent breach of trust

is not a crime, or if the same thing is more technically stated, that a

felonious taking is an essential part of the definition of theft. I have
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(2} When the person receiving such money, security or power of attorney, and
the person from whom he receives it, deal with each other on such terms that all
money paid to the former would, in the absence of any such direction, be proper-
Iy treated as an item in a debtor and creditor account between them, this sec-
tion shall not apply, unless such direction is in writing.

given the early history of this state of the law. It may have been based
on the sentiment that against open violence people ought to be pro-
tected by law, but that they couid protect themselves against breaches
of trust by not trusting people,—a much easier matter in simple times,
when commerce was in its infancy, than in the present day.

The first general enactment, however, which altered the old common
law rule extensively was 39 Geo. 3, ¢.85, which was passed in conse-
quence of the decision of BAZELEY'S CASE. Bazeley was a clerk in Es-
daile’s Bank. He received as such a note for £100, which it was his duty
to put to the credit of a customer who paid it in. Instead of doing so, he
applied it to his own purposes. The case, strange as it appears, seems to
have been considered as a ncw one, There is a most elaborate re-
port of the argument, but hardly any cases or authorities upon it were
referred to, and the judges decided that it was not within either the
common faw or any of the statutes then in force.

The case was the occasion of 39 Geo. 3, ¢.85, which was repealed by
7 & 8 Geo. 4, .27, and re-enacted by 7 & 8 Geo. 4, ¢.29, 547 These
statutes enacted that if any clerk or servant, or person employed in the
capacity of a clerk or servant, should, by wvirtue of his employment, re-
cerve or take into his possession any chattel, money, or valuable se-
curity for, or in the name of, or on account of, his master, and should
fraudulently embezzle the same, he should be deemed to have felon-
iously stolen the same {from his master. This provision is re-enacted
with the omission of the words italicised by 24 and 25 Vict., ¢.96, s.66.

Twelve years alter BAZELEY'S CASE occurred the case of R, v,
WALSH. Walsh was a stockbroker, who acted for Sir T. Plumer. Sir T.
Plumer gave Walsh a cheque for £22,200, to be invested in Exchequer
Bills. Walsh paid the cheque into the bank on which it was drawn, and
drew out the proceeds in bank notes, a large part of which he applied
to his own purposes. He was indicted for stealing the bank notes and
certain other securities representing other parts of Sir T. Plumer’s
cheque. It could not be suggested that this was embezzlement, because
Walsh was neither a clerk nor a servant, and becausc he had received
the moncey to be invested for Sir T, Plumer, not to be paid to him, and
the question whether it was larceny was argued with extreme elabor-
ation. No judgment was given, but the prisoner was released.

This case led to the passing of the Act 52 Geo. 3, ¢.63 {introduced by
Mr. Drummond), which applied specifically te bankers, merchants,
brokers, attornies, and ‘agents of any description, whatever’.

These provisions were re-enacied, with a little condensation in lan-
guage, but substantially in the same words, by 7 & 8 Gceo. 4, .29, 5.49,
which, however, for some reason inverts this order; section 2 of the
Act of George 111, forming the first pare, and 5.1 the second part, of
5.49 of the Act of George IV. A section was added to this Act (s.51),
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which contained provisions relating to the fraudulent pledging by fact-
ors and agents, intrusted for the purposes of sale with goods or docu-
ments of title to goods.

it is important to obscrve that these enactments did not deal with
the principles of the common law. They only put fraudulent breaches
of trust by agents, and in ﬁarticular by mérchants, bankers, brokers,
attorneys, and factors, on the same footing as embezzlement by serv-
ants. The old common law principle still protected all other fraudulent
breaches of trust, as, for instance, larceny by a bailee. If a carrier stole
a parcel of jewcllery intrusted to him to carry, he committed no crime
under these acts unless he broke bulk.

This state of the law was to somc extent remedied by the enactment,
in the year 1857, of 20 & 21 Vict. ¢. 54. T'his act was occasioned by a
variety of frauds committed by trustees properly so called, some of
which had come to light in connection with the trial of the directors
of the British Bank.

Four years afterwards this act was repealed and its provisions were
re-enacted in 24 & 25 Vict., ¢.96, the act under consideration.”

R.v. GHRISTIAN(1873), 12 Cox,C.C.502:
“Section 75 of the Larceny dct, 1861, 24 and 25 Vict. €96 {Imp.) (Note:
This appears as section 60 of the Larceny Act, R.S.C. 1886, c.164),
begins: “Whosocver having been entrusted, either'solely, ot jointly with
any other person, as a Banker, Merchant, Broker, Attorney or other
agent, with any money or sccurity for the payment of money with any
direction in wriling to apply, pay or deliver such moncy or security or
any part thereol respectively, or the proceeds or any part of the pro-
ceeds . . ... for any purpose, or to any person specified in such direc-
tion, shall, in violation of good faith."”
In this case it was held on appeal that a letter to a broker acknowledg-
ing receipt of a letter stating that he had bought certain bonds for
the writer, and enclosing a cheque in payment was a sufficient direction
in writing within this scction.

The following explanation of s.75 of the Act of 1861 appears in R. v.
TATILOCK(1876), 46 L.].M.C.7, at p.13:

“Now, looking at both branches of the section, which we ought to do,
for the purpose of arriving at the true meaning of either, it appears to
me that the second branch only deals with the case of chattels and se-
curities sold or converted into money without authority, and does not
embrace in its provisions policies like these, which were entrusted to
the defendant for collection.

For we must observe that the section enly relates to certain classes
of agents whom the Legislature has not thought fit to make amenable
to the ordinary law of cmbezzlement, and it is only, therefore, under
defined conditinns and safeguards that such agents can be proceeded
against criminally for misappropriating moneys or securities entrusted
to them.

The general scheme appears to be this—If moneys or securities
which they are authorized to convert into money are entrusted to agents
of this character, they are only answerable criminally for a fraudulent
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378. Every one is guilty of an indiciable offence and liable to two years’ im-
prisonment who steals the ore of any metal, ar any quartz, lapis, calaminaris,
manganese or mundic, or any piece of gold, silver or other meial, or any wad,
black cawk, or black lead, or any coal, or cannel coal, or any marble, stone or
other mineral, from any mine, bed or vein thereof respectively.

misappropriation, if a direction in writing as to the disposal of such
moneys was given, That is provided for by the first branch of the sec-
tion, which embraces the case we are considering, for I cannot doubt
having regard to the interpretation’ clause, that the policies were se-
curities for the payment of money within the meaning of the section.

My judgment is based, not upon subleties of language, but upon the
broad ground that, according to the true construction of the section,
cases which, if there had been a written direction, would have fallen
within the first branch, do not, in the absence of such written direction,
fall within the second branch of the section. In fact, I think that the
cardinal principle of the section is, that such an agent is only (in the
absence of a written direction) to be criminally responsible for moneys
which may come into his hands by some unauthorized act of his own.

But the prisoner was not a mere clerk of the prosecutor; he was an
insurance breker carrying on an independent business, and it must be
assumed that he had many other principals for whom he acted be-
sides the prosecutor, and it does not appear what had been the pre-
vious course of dealing between the prosecutor and the prisoner as
to the payment or accounting by the latler for money reccived by
him on the settlement of losses. These are natters having an essential
bearing upon the guilt or innocence ol the prisener, and yet they do
not appear to have been explained by the evidence, or brought to the
attention of the jury.” '

In R. v. CAMPBELI(1926), 45 C.C.C. 159, C. received from M.
at various times sums ol money to be invested in mortgages for her
benefit. He was convicted under 5.357. It was held that the dealings were
not shown to be such that the parties dealt with each other as debtor
and creditor and that the case was not within subsec.{2) so as to require
a written direction.

The crux of the matter appears to lie in a remark of Pigott, B, in
R, v. COOPER(1874), 43 L.J.M.C.89: “The foundation of the offence is
that he must have transferred without authority.,” To put it another way,
the effect of the section appears to be that disobedience to an oral direc-
tion would give rise to civil but not to criminal liability.

Yor definitions see s.2(32), property; s.2(42} and s.3(3), valuable
security. Sce also notes to s.276 and s.630(5).

TAKING ORE FOR SCIENTIFIC PURPOSE.

279, No person commits theft by reason only that he takes, for
the purpose of exploration or scientific investigation, a specimen of
ore or mineral from land that is not enclosed and is not ocecupied or
worked as a mine, quarry or digging.
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This is the former 5.378({2). It was s.310{2) in the Code of 1892 and
5.25{2) in R.5.C. 1886, c.164.

Subsec.(1) of 5.378 which dealt with thelt of ores and minerals is left
to the operation of s.280 of this Code. See also s5.274, ante, and 287, post.

PUNISHMENT FOR THEFT.
280. Except where otherwise prescribed by law, every one who
commits thell: is guilty of an indictable offence and is liable
(a) to imprisonment for ten years, where the property stolen is
a testamentary instrument or where the value of what is stolen
exceeds fifty dollars, or
(b) to imprisonment for two years, where the value of what is
stolen does not exceed fifty dollars.

This is new and replaces the penalties for various thefts set out in
the former ss.358-387. The general penalty was contained in s.386, but
in some instances the penalties were as high as fourteen years’ imprison-
ment, and all were subject to an additional two years if the value of the
thing stolen exceeded two hundred dollars. Par.(b) replaces also the lim-
itation of six months, which by the former s.778, applied to cases of
theft tried summarily under 5.773(a) where the value did not exceed
twenty-five dollars,

Greaves’ Cons. Acts, pxliii said: “I am very strongly in favour of
general clauses when they can be used without any others. They are not
only clear and simple; but, if I be not very much mistaken, would re-
duce the length of our statutes to a greater extent than any other plan
that could be devised,” and the same authority p.xli said also: “A clause
may be framed in such general terms as to include all cases of the same
kind within it. This is the simplest, and, perhaps, the best course; and
it leaves the judgment of the Court entirely unfettered as to the punish-
ment int every case.”

In 68 L.Q.R.(1952), Lieck’s “Bow Street World” is quoted as follows
at p.505:

‘I‘)The Larceny Act is a mockery from the point of view of simplifica-
tion. It retains all the special forms of larceny with special punish-
ments, which are survivals of the old days when death was thought
to be the panacea of all crime. .. ..,

In these days when no one wants to hang another for stealing or even to
inflict the lengthy imprisonment fixed as a merciful substitute by men
who were ardent reformers in their time, there could be one offence
of larceny and one only, with one maximum punishment. Make the
maximum high if you like. The merciful mood of the public will in-
evitably be reflected in the sentences of the judges. It is this indeed
which checks reform, for though the maximum sentences vary, the
actual sentences have little if any relation to them.”

The change now made is in accord with the amendment in 1950 of
the former 5.468 to provide a general penalty for forgery.

Note that the minimum penalty for theft of an automohile contained
in the former s5.377 has been omitted in accordance with the general
recommendation of the Commissioners that such penalties should be
abolished.
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(2) It is not an offence to take, for the purposes of exploration or scientific in-
vestigation, any specimen or specimens of any ore or mineral from any piece
of ground uninclosed and not occupied or worked as a mine, quarry or digging.

386. Every one is guilty of an indictable offence and liable to seven years’ im-
prisonment who stzals anything for the stealing of which no punishment is other-
wise provided or commits in respect thereof any offence for which he is liable to
the same punishment as if he had stolen the same,

(2) The offender is liable to ten years' imprisonment if he has been previously
convicted of theft.

387. If the value of anything stolen, or in respect of which any offence is com-
mitted for which the offender is liable to the same punishment as if he had stolen
it, exceeds'the sum of two hundred dollars the offender is liable to two years' im-
prisonment, in addition fo any punishment to which he is otherwise lable for
such offence.

285. (3} Every one who takes or causes to be taken [rom a garage, stable, stand,
or other building or sireet, road, highway or other place, any motor vehicle with
intent to operate or drive or use or cause to permit the same to be operated or
driven or used without the consent of the owner is liable, on summary conviction,
10 a fine not exceeding five hundred dollars and costs or to imprisonment for any
term not exceeding twelve months or to both fine and imprisonment.

OFreENCES RESEMBLING THEFT.

TAKING MOTOR VEHICLE WITHOUT CONSENT.

281. Every one who, without the consent of the owner, takes a
motor vehicle with intent to drive or use it or cause it to be driven
or used is guilty of an offence punishable on summary conviction.

This is the former s.285(3) as re-enacted by 1048, ¢.39, s.9.

In R. v. SCHMIDT and EDILUNG(1930), 54 C.C.C.168, it was held
that an offender may be convicted under this provision without being
liable for theft, but that:

“"QObviously, however, when the circumstances are such that a cheft
of such atticles has been committed within the meaning of 5.347 {now
5.269) it is the duty of the officers of the Crown to lay and prosecute
a charge of that higher description, and for the magistrate to convict
if the evidence supports it, . ... .. "’

This was followed in R. v. BERNIER et al. {1940), 74 C.C.C.384,
where Hansard 1910, Vol 1, Dec. 13, is quoted as to the object of the
provision:

“The object of this amendment is to make it a specified offence of a
chauffeur or anyone else other than the owner of any automobile,
to use said automobile without the consent or permission of the
owner,”

This provision finds its usual application in cases of “joy-riding” so
called.
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CRIMINAL BREACH OF TRUST.

282, Every one who, being a trustee of anything for the use or
benefit, whether in whole or in part, of another person, or for a
public or charitable purpose, converts, with intent to defraud and
in violation of his trust, that thing or any part of it to a use that is
not authorized by the trust is guilty of an indictable offence and is
liable to imprisonment for fourteen years.

This is the former $.890. It was 5.363 in the Code of 1892, and 5.274
in the E.D.C. where it appeared with a definition of “trustee” takemn
from 24 and 25 Vict., c.96, 5.80. In this Code “trustee” is defined in 5.2(41).
As the element of breach of trust is a circumstance in aggravation, the
penalty is greater than that for ordinary theft. There can be no order
lor restitution: 5.630(5) post.

The requirement that a prosecution must have the consent of the
Attorney General, formerly appearing in s.596, is not continued as there
seemied no greater reason lor it in a case under 5.390 than for any other
case of conversion.

In R. 2. BROUNSTEI:\-’(IQQ&), 39 C.C.C.250, the following appears
at .252:
“The section provides for the case of a trustee who is the full legal
owner of the subject matter of the trust for the use or benefit of an-
other person, Fraudulent breach of trust on the part of a trustee hay-
ing the [ull legal ownership of property was up to 1857 only a civil
wrong, and was first made a criminal offence in England in that year.”
and at p.255:
“There is no doubt . ... .. that it is the privilege of the Crown to lay
as many charges againsi the accused as the evidence in the case may
appear to support; . .....)”
and at p.256:
“Was he, at the time of the alleged misappropriation, a ‘trustee’ with-
in the definition of the Code? If so, the offence amounts to one of
criminal breach of trust and is punishable under 5.390. If not, the
case is one of ordinary thelt and is covered by sec.347. I have no doubt
at all that the charges in question were properly laid; they are not in-
consisient, but very plainly alternative,”

In R. v. KRATKY(1931), 55 C.C.C.150, the informant had given
maoney to the accused to keep for him to save and accused used the
money for his own purposes. It was argued that the charge should have
been laid under 5.390, but it was held that accused was not a trustee and
that the charge was properly laid as thelt by conversion within s.347.

See also R. v. MARKOFT, noted under s.274, ante.

PUBLIC SERVANT REFUSING TO DELIVER PROPERTY.

283, Every one who, being or having been employed in the serv.
ice of Her Majesty in right of Canada or in right of a prevince, or
in the service of a municipality, and entrusted by virtue of that em-
ployment with the receipt, custody, management or control of any-
thing, refuses or fails to deliver it to a person who iz authorized to
demand it and does demand it, is guilty of an indictable offence and
is liable to imprisonment for fourteen years,
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390. Every one is guilty of an indictable offence and liable to seven years’ im-
prisonment who, being a trustee of any property for the use or benefit, either in
whole or in part, ar some other person, or jor any public or charitable purpose,
with intent to defraud, and in violation of his trust, converts anything of which
he is trustee to any use not authorized by the trust,

391. Every one is guilty of an indictable offence and liable to fourteen years' im-
prisonment who, being emploved in the service of His Majesty or of the Govern-
ment of Canada or the Government of any province of Canada, or of any munici-
pality, and entrusted by virtue of such employment with the keeping, receipt,
custody, management ar conirol of any chattel, money, valuable security, book,
paper, account or document, refuses or fatls to deliver up the same to any one
amthorized to demand it.

392, Every Sne is guilty of an indictuble offence and liable to three years' im-
prisonment who,

{(a} without the consent of the owner thereof fraudulently takes, holds, keeps in
his possession, conceals, receives, appropriates, purchases or sells, or fraud-
ulently causes or procures, or assists in the taking possession, concealing, ap-
propriating, purchasing or selling of any cartle which are found astray; or

(b) fraudulently refuses 1o deliver up any such catile to the proper owner there-
of, or to the person in charge thereof on behalf of such ewner, or authorized by
such owner to receive such cutile; or

This is the former 5.391 in gencral terms and with the addition of
the words “or having heen employed”. The section was 5.321 in the Code
of 1892 and came from the Lavceny Act, R.S.C. 1886, c.164, s.55. It was
not in the E.D.C.

The words added are to cover a case where anything is held by virtue

of the employment and delivery is refused after the employment has
ended.

FRAUDULENTLY TAKING CATTLE.—Defacing brand on cattle—FEvidence of
property in cattle,—Presnmption from Podsession.

284. (1) Every one who, without the consent of the owner,

() fraudulently takes, holds, keeps in his possession, concealns,
receives, appropriates, purchases or sells, cattle that are found
astrays or

(b) fraudulently, in whole or in part,

(i) obliterates, alters or defaces, a brand or mark on cattle,
or
(ii) makes a false or counterfeit brand or mark on catile,
is guilty of an indictable offence and is liable to imprisonment for
five years.

(2) In any proceedings under this Act, evidence that cattle are
marked with a brand or mark that is recorded or registered in ac-
cordance with any Act is prima facie evidence that the caitle are
owned by the registered owner of that brand or mark,

(3) Where an accused is charged with theft of cattle or with an
offence under subsection (1), the burden of proving that the cattle
came lawfully into the possession of the accused. or his employee or
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into the possession of another person on behalf of the accused is
on the accused, if the accused is not the registered owner of the
brand or mark with which the catile are marked, unless it appears
that possession of the cattle by an employee of the accused or by
another person on behalf of the accused was without the knowledge
and authority, sanction or approval of the accused.

Subsec.(1) comes from the former 5392 which came into the Code
by 1900, c.46, 5.3, as s.331A. It was amended by 1901, c.42, 5.2, especially
to require that a refusal to deliver should be fraudulent instead ot “with-
out lawful excuse”, presumably because therc might be lawful excuse,
e.g. in taking the animals to pound, as to which sce R, v. LORETTE
(1318), 30 C.C.C.238.

That clause is not continued in terms as the refusal to deliver would
be a keeping in possession under subsec(1){(a). Par(d) of s.392 is not in-
cluded. So [ar as it involved traud; it would probably be covered by s.
304 (false pretences) or £.323 (fraud) in this Code. Otherwise it was felt
to be a matter proper to be dealt with in legislation regarding diseases
of animals.

It was said in R, ». DUBQISN(1909), 15 C.C.C.485, at p.487, thai this
section was evidently intended to meet the circumstances of a ranching
country wherc cattle are supposed to run at large and that I think it
may be taken as an axiom that no honest stockman swill brand a 3-year
old steer, without carclul examination, unless be has lately purchased
it from a known and reputable person, and even then it would be much
wiser if he did exercise care and sce that so-called accidents do not occur”.

In HAZLETT v. VAN ROSS(1931), 62 C.C.C.192, it was held that a
person charged under the former s.369 (theft ol catile) might be con-
victed of the lesser offence set out in 5.392(a). $.569 is covered by the
general scction in this Code, but in any case, if there were doubt, thelt
could be charged in an alternative count. See R. v. BROUNSTLIN,
quoted under s.282, supra.

Subsees.(2) and (3) are the former 5.989.

TAKING POSSESSION ETC., OF DRIFT TIMBER. — Dealer in second hand
goods.—Search for timber nnlawfully detsined,—Evidence of property in timb-
er,—Presumption from possession.—“Coastal waters,”—"Lumber.”—*“Lumber-
ing equipment.”
285. (1) Every one is guilty of an indictable offence and is liable
10 imprisonment for five years who, without the consent of the owner,
(a) frandulently takes, holds, kecps in his possession, con-
ceals, receives, appropriates, purchases or sells,
(b) removes, alters, obliterates or defaces a mark or number
on, or
(¢) refuses to deliver up to the owner or to the person in
charge thereof on behalf of the owner or to a person author-
ized by the owner to receive it,
any lumber or lumbering equipment that is found adrift, cast ashore
or lying upon or embedded in the bed or bottom, or on the bank or
beach of a river, stream or lake in Canada, or in the harbours or any
of the coastal waters of Canada.
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(c) without the consent of the owner, fraudulently, wholly or partially obliterates,
or alrers or defaces, or causes or procures to be obliterated, altered or defaced,
any brand or mark on any cattle, or makes or cquses or procures to be made any
false ar counterfeit brand or mark on any cattle; or

{(d) sells or offers for sale, or causes to be sold or offered for sele, any cattle, know-
ing that within the period of sixty days immediately preceding such sale or offer
for sale any animal so sold or offered for sale had been injected with tuberculin
by any person not being a duly gualified veterinarian, or in case the said injec-
tion had been made by a duly qualified veterinarian, does any of the acts men-
tioned in this paragraph without producing the tuberculin test chart to the pur-
chaser prior to the completion of any such sale.

989. In any criminal prosecution, proceeding or trial, the presence upon any
cattle of a brand or mark, which is duly recorded or registered under the pro-
visions of any Act, ordinance or law, shall be prima facie evidence that such cattle
are the property of the registered owner of such brand or mark.

(2} When a person iv charged with theft of cattle, or with an offence under para-
graph (a) or paragraph (b) of section three hundred and ninety-rwo respecting
cattle, possession by such person or by others in his employ or on his behalf of
such cattle bearing such a brand or mark of which the person charged is not the
registered owner, shall throw upon the accused the burden or proving that such
catile came lawfully info his possession or into the possession of such others in
his employ or on his behalf, unless it appears that such possession by others in
his employ or on his bekalf was without his knowledge and without his author-
ity, sanction or approval.

394. Every onc is guilty of an indictable offence and liable to three years' im-

prisonment who,

{a} without the consent of the owner thereof,
(i) fraudulently takes, holds, keeps in his possession, collects, conceals, re-
ceives, appropriates, purchases, sells or causes or procures or assists to be taken
possession of, collected, concealed, received, appropriated, purchased or soid,
any rimber, mast, spar, saw-logs, shingle bolt or other description of lumber
boom chains, chains, lines or shackles, which is found adrift in, or cast ashore,
or Iving upon or imbedded in the bed, botiom. or on the bank or beach of any
river, stream, or lake, in Canada, or in the harbours or any of the coast warers,
including the whole of Queen Charlotie Sound, the whole of the Strait of
Georgia or the Canadian waters of the Strait of Juan de Fuca, of Brivish
Columbia, or
(i) wholly or partially defaces or adds or causes or procures to be defaced or
added, any mark or number on any such timber, mast, spar, saw-log, shingle
bolt, or other description of lumber, boom chains, chains, lines or shackles, or
makes or causes or procures to be made, any false or counterfeit mark on any
such timber, mast, spar, saw-log, shingle bolt, or other description of lumber,
boom chains, chains, lines or shackles; or

(b} refuses to deliver up to the proper owner thereof, or to the person in charge

thereof, on behalf of such owner, or authorized by such owner to receive the

same, any such timber, mast, spar, saw-log, shingle bolt, or other description of

lumber, boom chains, chains, lines or shackles.
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(2) Every one who, being a dealer in second-hand goods of any
kind, trades or traffics in or has in his poasession for sale or traffic
any lumbering equipment that is marked with the mark, brand, reg-
istered timber mark, name or initials of a person, without the written
consent of that person, is guilty of an offence punishable on sum-
mary conviction.

(3) A peace officer who suspects, on reasonable grounds, that
any lumber owned by any person and bearing the registered timber
mark of thal person is kept or detained in or on any place witheut
the knowledge or consent of that person, may enter into or upon that
place 1o ascertain whether or not it is detained there without the
knowledge or consent of that person,

(4) Where any lumber or lumbering equipment is marked with
a timber mark or a boom chain brand registered under any Act, the
mark or brand is prima facie evidence, in proceedings under sub-
section (1), that it is the property of the registered owner of the
mark or brand.

(5) Where an accused or his servants or agents are in possession
of lumber or lumbering equipment marked with the mark, brand,
registered timber mark, name or initials of another person, the
burden of proving that it came lawfully into his possession or into
possession of hia servants or agents is, in proceedings under sub.
section (1), on the accused.

(6) In this section,

{a) “coastal waters of Canada’ includes all of Queen Charlotte
Sound, all the Strait of Georgia and the Canadian waters of
the Strait of Juan de Fuea,

(b} “lumber” means timher, mast, spar, shingle bolt, sawlog
or lumber of any description, and

(e) “lumbering equipment” includes a boom chain, chain,
line and shackle,

Subsecs.(1) and (6) come from the former 5.394; subsec(2) from the
former s.431{4); subsec{3) from the former 5658 with the words “timber
mark” replacing the words “trade mark”. Subsecs.(4) and (3) come [rom
the former 5.990.

The subject was dealt with originally in s.111 of the Larceny A,
1869 (Gan.) which was amended by 358 Vict., c.10, 5.1, to introduce new
material similar in cflect to what now appears as subsecs.(3), (4) and (5).
The substantive provisions appeared in 5.338 of the Code of 1892,
altered in form and with the word “fraudulently” inserted at the be-
ginning of par.(a)(i).

The former 638 was 5.572 In the Code of 1892, and the {ormer 5.99¢
was 5.708 there,

The [ollowing appears in Hansard, 1892, Vol. 11, col. 3470
“Formerly there were a number of small mills along the Ottawa
river whose owners made it a business to pick up a suthcient number
of logs to supply their mills, and, if they were lound in their booms,
they set up the pretence that they had floated in there and had come
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431. (4) Every one who, being a dealer in second-hand goods of any kind,
trades or traffics in or has in his possession for sale any boom or other chains,
lines or shackies for the use of rafting, storing, fastening or towing humber or
logs, and who purchases, trades or traffics in any boom or other chain, line or
shackle which has upen it the mark, brand, trade mark duly registered, name or
initials of any person, withou! the written consent of such person, or who, with-
out such consent, has in his possession any such boom chains or other description
of chains, lines or shackles for the purpose of sale or traffic, is guilty of an offence,
and shall be liable on summary conviction to a penalty of twenty-five dollars or
imprisonment for any term not exceeding thiriy days jor a first offence, and of
fifty dollars ar imprisonment for sixty days for any subsequent offence.

638. If any constable or other peace officer has reasonable cause to suspect that
any timber, mast, spar, saw-log or other description of lumber, belonging to any
lumberman or owner of lumber, and bearing the registered trade mark of such
lumberman or owner of lumber, is kept or detained in any saw-mill, mill-yard,
boom or raft, without the knowledge or consent of the owner, such consiable or
other peace officer may enter into or upon such saw-mill, mill-vard, boom or
raft, and search or examine for the purpose of ascertaining whether such tim-

ber, mast, spar, saw-log or other description of lumber is detained therein with-
out such knowledge or consent,

990. (1} In any prosecution, proceeding or trial for any offence under section
three-hundred and ninety-four, if any timber, mast, spur, saw-log, shingle bolt or
other description of lumber, boom chain, chain or shackle iy marked with a
timber mark or a boom chain brand duly registered under the provisiony of the
Timber Marking Act, or under the provisions of the Forest Act or the Boom
Chain Brands Act of the statutes of British Columbia, every such mark shall be
prima facie evidence that such timber, mast, spar, saw-log, shingle bolt or other
description of lumber, boom chain, chain or shackle is the property of the
registered owner of such timber mark or boom chain brand.

{2} Possession by the accused, or by others in his employ or on his behalf, of
any such timber, mast, spar, saw-log, shingle bolt or other description of lumber,
boom chain, chain or shackle so marked shall, in all cases, throw upon him the
burden of proving that such timber, mast, spar, saw-log, shingle bolt or other
description of lumber, boom chain, chain or shackle came lawfully into his pos-
session, or into the possession of such others in his employ or on his behalf,

to their possession innocently. This had become such a nuisance and
prevailed to such an extent that there seemed to be no way of remedy-
ing the evil other than to make the possession of these logs punishable
in this way, and, in 18753, ..., .. the possession of these logs in the
booms was made a ¢riminal offence, the onus of proof being thrown
upon the party in whose possession they were instead of lying upon
the party who owned the logs as it did previously, as to the unlawful
manner in which they had come into the possession of the party with
whom they werce found. While, perhaps, the penalty is a little too
severe, I think there should be some penalty.”

In 1919, there were strong representations that a considerable traffic
in stolen chains had grown up in British Columbia and was causing
heavy losses to lvmbermen. As a result by 1918, .46, .10, the words
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“boom chains, lines, or shackles,” were inserted after “description of lum-
ber”, in s.394, and by s.11, subsec.(4} was added to s.431.

By 1932.33, ¢.b3, s.4, an amendment was made “to make a theft of
the removal of logs lying in the bottom of streams and belonging to
certain owners”.

It was held in ROBITAILLE ». MASON(1903), 9 B.C.R.49% that
fraud is an element of the offence under 5.394(1). That case was an ac-
tion [or malicious prosecution and [alse imprisonment. 1t was held that
there had been no reasonable cause [or the prosecution as the accused
had oniy refused to deliver up the float in question without compensa-
tion for salvage.

Similarly in WATTS & GAUNT ». R.(1953), 105 C.C.C.198, it was
held by the Supreme Court that the word “[raudulently” applies to 5.394
(b) as well as to (a) and that mens rea is an ingredient of the offence under
that paragraph (now s.285(1)(c}). This was applied in R. v. SHYMKO-
WICH{1954), 12 WW.R(N.S)9, to hold that mens rea is an essential
element of the offence under 5.894(a)(i), now 5.285 (1){a).

DESTROYING DOCUMENTS OF TITLE.

286, Every one who, for a frauduleni purpose, destroys, cancels,
conceals or obliterates

{a) adocument of title to goods or lands,

(b) a valuable security or testameniary instrument, or

(c) a judicial or official document,
is guilty of an indictable offence and is liable 10 imprisonment for
ten years.

This is the former 5,396, It was 5.333 in the Code of 1802 and came
from the Lavceny Act, 1861 (Imp.) s5.27, 28, 29, and R.S.C. 1886, c.164,
$5.12, 13 and 14, 8.263 of the E.D.C. is the sume in eflect although in more
general terms. For definitions of terms sec s.2(12), {18), (40) and {42). With
regard to testamentary instruments see also $5.280, 293, 304(2) and 467(a).

FRAUDULENT CONCEALMENT.

287. Every one who, for a fraudulent purpose, takes, obiains,
removes or conceals anything is guilty of an indietable offence and
is liable to imprisonment for two years.

"T'his is the former s.397 omitting the words “capable of being stolen”,
as 1o which see notes to 5.26%9, ante. The section was 5.354 in the Code
of 1842, where Taschercau describes it as new. A somewhat similar sec-
tion in the Larceny Act, R.S.C. 1886, c.164, s.26, referred only to minerals.

In B.w. HERMAN{1956), 66 C.C.C.129, in which a conviction under
s.424, now 337, for unlawlul possession of gold suspected to have been
stolen, was set aside because of technical delects in the inflormation, the
judgment remarked that it seemed that the prosecution would have
been more appropriate under 5.397 than under 5.424.
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396. Every one who destroys, cancels, conceals or obliterates any document of
title to goods or lands, or any valuable security, testamentary instriiment, or
judicial, official or other document, for any frauduleni purpose, is guilty of an
indictable offence and liable to the same punishment as if he had stolen such
document, security or instrument.

397. Every one is guilty of an indictable offence and liable to two years' impris-
onment who, for any fraudulent purpose, takes, obtains, removes or conceals
anything capable of being stolen.

445. Robbery is theft accompanied with vialence or threats of violence to any
person or property used to extort the property stolen, or to prevent or overcome
resistance 1o its being stolen.

446. Every one is guilty of an indictable offence and liable to imprisonment for
life and to be whipped who

(a) robs any person and at the time of, or immediately before or immediately
after, such robbery, wounds, beats, strikes, or uses any personal violence to,
such person; or

(h) being together with any other person or persons robs, or assaults with intent
to rob, any person; or

(c) being armed with an offensive weapon or instrument or imitation thereof
robs, or assaults with intent to rob, any person.

448. Every one who assaults any person with intent io rob him is guilty of an
indictable offence and liable to three years' imprisonment and 1o be whipped.

RoBsERY AND EXTORTION.

“RORBERY.”

288. Every one commits robbery who

(a) steals, and for the purpose of extorting whatever is stolen or
to prevent or overcome resistance to the stealing, uses violence
or threats of violence to a person or property,

(b) steals from any person and, at the time he steals or immedi-
ately before or immediately thereafter, wounds, beats, strikes
or uses any personal violence to that person,

(c) assaulie any person with intent to steal from him, or

(d) steals from any person while armed with an offensive weapon
or imitation thereof.

This is a combination ol the former ss.445, 446 and 418, designed for
greater clurity and to do away with the overlapping of ss.46(h) and 448.
They were $8.397, 398 and 400 in the Code of 1892 and s5.288, 289 and
208 in the E.D.C., where the origin of the lawer two is given as the
Lavceny Aet, 1861 (Tiap.) $5.42 and 43. Sce also nates [ollowing s.231.

Robhery is a felony at common law and alse by stutute and consists
in the felonious taking of maney or goods of some value [tom the per
son ol ancther, ov in his presence, il the property 15 wnder his immediate
and personal care and protection, apainst hiy will and either by force
or by putting hin in fear; 9 Halsbury, Ind ed,, pbiz
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At common law robbery is the felonious taking of goods or money

from the person or place of another by force or intimidation; 54 Corpus’
Juris 1007,

Broadly speaking, to rob is to steal or thieve; 54 Corpus Juris 1009,

‘The history of s.446 is traced in R. v. MASKIEW(1945), 85 C.C.C.
138, in which it was held that the offence of carrying a firearm (see now
5.90, ante) was not an included offence under s.446. The following is
quoted at p.139:

“Section 446 of the present Code appeared first in the Larceny Act,
1869 (Can.) ¢.21, 542, It was continued in force in the Larceny Aect,
R.5.C. 1886, c.164, s.34(quoted). It was continued in the same form in
RS.C. 1906, 146, 5.446; and further continued without amendment
in R.8.C. 1927, ¢.36, s.446. No amendment thereto has been made since
the latter statute came into force.”
and at p.141:

“From the above resumé it will be noted that s.446 of the Criminal
Code, as it now stands, has not been varied to any extent, except in
form, since 1886, and that the section deals with the crime of robbery
and the punishment for same. On the other hand, 5,122 is in respect of
the possession ol firearms, and the changes made therein have reference
entirely to the offence of carrying concealed weapons and the punish-
ment for same.” See also R. v. QUON(1948), 92 C.C.C.1.

PUNISHMENT FOR ROBRERY.

289. Every one who commits robbery is gnilly of an indictable
offence and is liable to imprisonment for life and 10 be whipped.

This is the {ormer 5.447 with an increase in penalty. It was 5.399 in
the Code of 1892 and 5.292 in the E.D.C.

STOPPING MAIL WITH INTENT.

290. Every one who stops a mail conveyance with intent to rob
or search it is guilty of an indictable offence and is liable to imprison-
ment for life.

This is the former 5449 omitting the minimum penalty. It was s.401
in the Code of 1892 and 5.290 in the E.D.C. where it was adapted from 7
Wm. IV and 1 Vict., ¢.36, The minimum penalty was omitted in accord-
ance with the general policy adopted by the Commissioners on this Code,
but alse because there was no minimum penalty prescribed for the ac-
tual robbery.

EXTORTION.—Saving.

291. (1) Every one whe, without reasonable justification or ex-
cuse and with intent to extort or gain anything, by threats, accusa-
tions, menaces or violence induces or attempts to induce any person,
whether or not he is the person threatened, accnsed or menaced or
to whom violence is shown, to do anything or to ecause anything to
be done, is guilty of an indictable offence and is liable to imprison-
ment for fourteen years,

(2) A threat to institute civil proceedings is not a threat for the
purposes of thie section,
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447. Every one who commits robbery is guilty of an indictable offence and liable
to fourteen years' imprisonment and to be whipped.

449, Every one is guilty of an indictable offence and liable to imprisonment for
life, or for any term not less than five years, who stops ¢ mail with intent to rob
or search the same.

450. Every one is guilty of an indictable offence and liable to imprisonment for
lite who, with intent to defraud or injure, by unlawful violence to, or restraint
of the person of another, or by the threat that either the offender or anmy other
person will employ such violence or restraint, unlawfully compels any person to
execute, make, accept, endorse, alter or destroy the whole or any part of any
valuable security, or to write, impress or affix any name or seal upon any paper
or parchment, in order that it may be afterwards made or converted into or used
or dealt with as a valuable security.

451. Every one is guilty of an indictable offence and liable to fourteen years
imprisonment who sends, delivers or utters, or directly or indirectly causes io be
received, knowing the contents thereof, any letter or writing demanding of any
person with menaces, and without any reasonable or probable cause, any prop-
erty, chattel, money, valuable security or other valuable thing.

452. Every one is guilty of an indictable offence and liable to two years™ impris-
orment who, with menaces, demands from any person, either for himself or for
any other person, anything capable of being stolen with intent to steal’it.

453, Every one is guilty of an indiciable offence and lable to fourteen years
imprisonment who, with intent io extort or gain anything from any person,
(a) accuses or threatens to accuse either that person or any other person, whether
the person accused or threatened with accusation is guilty or not, of
() any offence punishable by law with death or imprisonment for seven years
or more,
(ii) any assaqult with intent lo commit a rape, or any attempt or endeavour to
commit a rape, or any indecent assault.
(i) carnaily knowing or attempiing to know any child so as to be punishable
under this Act,
(iv} any infamous offence, that is to say, buggery, an attempt or assault with
intent to commit buggery, or any unnatural practice, or incest,
(v) counselling or procuring any person to conimit any such infamous offence;
or
(b} threatens that any person shall be so accused by any other person; or
{c) causes any person to receive a document containing such accusation. or threat,
knowing the contents thereof;
or who by any of the means aforesaid compels or attempts ta compel any person
to execute, make, accepf, endorse, alter or destroy the whole or any part of any
valuable security, or to write, impress or affix any name or seal upon or to uny
paper or parchment, in order that it may be afterwards made or converted into
or used or dealt with as a valuable security.

454. Every one is guilty of an indiciable offence and liable to imprisonment for
seven years who,

{a) with intent to extort or gain anything from any person, accuses or threatens
to accuse either that person or any other person of any offence other than those
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This combines the former 55.450 to 454.

The provisions of these sections appear in the Larceny Act, 186]
(Imp.) and in the Larceny Act, 1869 (Can.}), Tn the Revised Statutes, 1386,
they appear as ss.1-6 inclusive, ot Chap. 173, An Act respecting Threats,
Intimidation and olther Offences. They are contained in ss.102 to 406,
inclusive, of the Code of 1892, except that 5,404 did not include the words
“or by force” after “menaces”. These words were dropped in the English
Draft Code. Of these sections the Commissioners reported (p.24):

“The provisions in Part XXVI1 as to Robbery and Extortion re-enact
the existing law, with the exception of 296 (s.454 in the Canadian
Code) which is new. At present a policemun or game-keeper who levies
blackmail under threat of accusing ol larceny or poaching, il crirminally
responsible at all, is only punishable with mprisonment and fine.”
And Taschereau notes {p.455) that: “This section now extends the pro-
visions of the preceding section to threats of every accusation whatever.”

In R. v. RICHARDS(1868), 11 Cox, (.C.43, 1t was held that whether
the crime of which the prisoner accused the prosecutor was or was not
committed is not material in this, that the prisoner is equally guilty if
he intended by such accusation to extort money. But it is material in
considering the question whether, under the circumstances of the case,
the intention of the prisoncr was to extort money or merely (o compound
a felony.

See also 5.252, anie (extortion by libel), and s.316 post {threats). In
R. v. McDONALD{1892), 8 Mun. L.R.A9], it was held that a letter sent
by the prisoners to a tavern keeper demanding a sum of money, and
threatening in defaule of payment to bring a prosecution under the fLig-
uor License Act, was not a menace within the meaning of R.S.C., ¢.173,
s.1. It was held, following R. v. SOUTHERTON(1805), 6 East, 126, that
the test was whether the menace was such as a [inn and prudent man
might and ought to have resisted.

.o, GIBBONS(1898), 1 C.C.C.310%: Held, that a demand of money
from a hotel keeper under threat of prosecution under a Liquor License
Act may constitute the offence under Criminal Code 5401, of demand-
ing money with menaces with intent to steal the same. Such a threat
made to a licensee, who 10 the knowledge of the prisoner had been pre-
viously convicted under the Liquor License laws, and who was there-
fore liable to a eancellation of his lcense as well as to heavy penalties,
is such u threat as is calculated to do him hami and as would he likely
to affect any man in i sound and healthy state of mind, and any such
threat 1s an illegal menace.

This case may he compared with R, w. MeDONALLD, sufro--also
a Manitoba case-—as to which Do, [ observed that “when a case arises
again under section 403, it may be desirable (o reconsider the decision
in R.v. McDONAILD.

SA0G (Tuer s451) was interpreted in R, wo DIXON(1895), 2 C.C.C
589, in which aceused had written a leteer threatening 1o secuse the in-
formant of an allence against a Ligquor License Act. Held that the word
“offence” as used in the section applics 1o olfences against local as well
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specified in the last preceding section, whether the person accused or threatened
with accusarion is guilty or not of that offence; or

(b} with such intent as aforesaid threatens that any person shall be so accused by
any person; or

(¢} causes any persan io receive a document contdining such accusation or
threatr knowing the contents thereof;

or who by any of the means aforesaid compels or attempts to compel any person
ta execute, make, accept, endarse, alier or destroy the whole or any part of any
valuable security, or to write, impress or affix any name or seal upon or to any
paper or parchment, in order that it may be afterwards made or converted into,
or used or dealt with as a valuable security.

as Dominion Acts and is not confined to offences against the Code.

In R. v. TISDAILE and SHAVER(1860), 20 U.C.Q.B.272, where two
defendants sat together as magistrates, and one exacted a sum of money
from a person rhdrg(‘(l helore lhem with a felony, the ether not dissent-
ing, it was held chat they might be jointly convirted. “Two or more per-
sons may he jointly convicted ol extortion when they act together and
concur in the demand. It 15 a misdemeanour and all are principals.”

In R, v. ROBINSON(1837), 2 Mood. & R. 14, 174 E.R.198, it was
held that iireatening to accuse need not be a threat to accuse before a
judicial tribunal, a threat to charge belore any third person is enough.
Patteson, J.@ “By the former law it was fclony to extort money by
threatening to accuse the prosecutor to any third party; it was not neces-
sary that the threat should be that of accusing by course of law; and
the statute (7 & 8 Geo. 1V, ¢.2Y, 5.7) being declaratory of the former law,
could hardly be canstrued as less extensive in its operations.”

In R, ». TOMEINSON, 1189511 Q.B.706, the accused had written
the prosecutor a letter threatening o tell the latter’s wife ol certain al-
leged indecent conduce on his part, unless certain money was paid by a
certain time.

Wills, J. (2t p.710) said: I do not think that the word ‘accusation’
is (onhned to cases coming within s46 (wiz, of the Larceny Act, 1861)
which deals with offences 0F 2 peculiarly bad character, nor can 1 think
it applies only to accusations ol criminal offences; it must have the mean-
ing given it in ordinary language.”

The cases were referred to in R v, KEMPEL(1900), 3 C.C.(048],
where it was held that laying an information lor rape helore a J.P. lor
the sole purpose of extorting money was to “uccuse”.

Upon another subject Wills. J. said: “With regard teo the doctrine
that the threat must be of 4 natuwre o operate on o man of reasonably
sound or ordinarily firm mind, T only desive to say that it ought, in my
]ludgment to receive a liberal construction in pracice; otherwise great
injustice may be done, for persons who are thus pm(l{sml Upon arg not
as a rule of average firmness; but [ quite appreciate the fact that the
threat must not b(‘ one that ought 1o influence nobody.”
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Lord Reading, C.], in R. v. BOYLE & MERCHANT, [1914]3 K.B.
339 at p.344, a prosecution under the Larceny Act, 1861, 5.45, remarked
upon this, that:
“Some of the expressions used by Wills, J. in that case may have gone
too [ar, but we agree with him that the doctrine that the threat must he
of 4 nature to operate on a man of reasonably sound or ordinarily
firm mind must receive a liberal construction in practice”

and he concludes that:
“In our judgment, when a man with intent to steal, threatens either
to do violence to the person of another, or to commit acts calculated
to injure the property or character of another, it is a menace within
the meaning ol chis section,”

He says also (p.318) that:
“Whatever may have been the view in earlier days under the older
statutes and decisions, a wider view has been given to the word {men-
aces) by later decisions beginning with R. v. WALTON & QGDEN
(1863), § Cox, C.(.268.”

These expressions were adopted in R. . PACHOIKO(1941), 75
C.C.C.172, where it was said that the rule relating to the offence of de-
livering a letter demanding property “with menaces and without any
rcasonable and probable cause” wiz., that the threat must be such as
may overcome the will ol an otdinarily firm man, has reference 1o the
general nature of the evil threatened rather than to the powers of re-
sistanice of the particular person addressed, and that a threat of injury to
character (in this case, a threat to accuse a police constable of an in-
decent assault on accused's wile) is itsell sufficient evidence of a menace
to go to the jury. The accused’s belief that he has reasonable and prob-
able cause for making the demand is no defence. The words “without
reasonable and probable cause” have long been held to apply to the
money demanded and not to the accusation constituting the threat.

R, v _IOHE\"S()N(ISBT), i1 U.C.Q.B.A6Y; Demanding with menaces
money actually due is not 2 demand with intent to steal. Prisoner who
owned a house, deserted his wife and she, in his absence, rented the
house. The prisoner returned and with menaces demanded the rent from
the tenant who meanwhile had paid it to the wife. The conviction was
quashed. If accused thought he had the law on his side, he was not
guilty, It would not have been theft if the tenant had offered the money
in response to the thrcat, and therefore the accused could not be said
to have had an intent 10 steal.

In R, v. WALTON{(1863), 9 Cox, C.C.268, Wilde, B., said (at p.272):
“The degree ol such alarm may vary in different cases. The essential
matter is that it be of a nature and extent to unseitle the mind of the
person in whom it operates,.and take away from his acts that element
of free, voluntary action which alone constitutes consent. Now to ap-
ply this principle 1o the present case. A threat or menace to execute
a distress warrant is not necessarily ol a character to excite fear or
alarm. On the other hand, the menace may be made with such gesture:
and demeanour or with such unnecessarily violent acts, or under such
circumstances of intimidation as to have that effect and this should
be decided by the jury.”
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R. v. HAMILTON(1848), | Cox, C.C212, 174 ER.779: “The words
‘without any reasonable and probable cause’ in 7 & 8 Geo. IV ¢.29, 58,
concerning threatening letters, etc., apply to the money demands and
not to the accusation threatened to be made.”

This was considered in K. v. DYMOND, [1920]2 K.B.260, in which
Earl Reading, C.]. said {at p.265):

“In order to constitute the offence it must be proved that the accused:
(1) uttered the writing; (2) demanded property or a valuable thing
with menaces; (3) knew the contents of the writing; and (4) had no
reasonable or probable cause for making the demand. It is for the
jury to decide whether there was reasonable or probable cause for
making the demand and it is not for them to decide whether the ac-
cused belicved that she had reasonable or probable cause for making
it.”
Followed in R, v. PACHOLKQ, supru.

R.v. CHALMERS(1867), 10 Cox, C.GC.450, is to the same effect as R.
v. HAMILTON and so also is R. v. MASON(1874), 24 U.C.C.P.58.

In R. v. ARSINO(1920), 19 O.W.N.136, there were motions to quash
warrants of commitment on preliminary hearing ot charges under s.452.
It appeared that A. had held a knife over 1”s head and demanded $500
from him. Held, that there was evidence to-go to a jury.

R. v, LYON(1898), 2 C.C.C.242: Appeal from conviction under Gode
5404, Gonviction quashed. The procuring of possession of goods by a
creditor by means of a threat of the debtor’s arrest does not constitute
“theft” ot “stealing” under Criminal Code s.305(347) if done only for
the purpose of holding the goods as security for an overdue debt, as in
such case the taking is with “colour of right”. See R. v. HATCH{1811),
18 C.C.C.125 and annotation.

R.v. LAPHAM(1913), 21 C.C.C.79, at p.B:

“It may be that a constable, armed with a warrant, who extorts money
from any person by the merc threat to arrest upon a warrant in his
possession, for an otfence of which the informant accuses that person,
is not within the statute. If so, the statute should be amended so as
to make it plain that no peace officer can use his oflice and his duty
to arrest under process, us 4 means of extortion.”

DBREAKING AND ENTERING.

BREAKING AND ENTERING WITII INTENT.—Breaking and entering and
committing. — Breaking out.— Punishment.— Presumptions, - Committing of -
fence when armed.—**Place.”
262, (1) Every one who
(a) breaks and enters a place with intent to commit an indict-
able offence therein;
(b) breaks and enters a place and commits an indictable of-
fence therein; or
(¢} breaks out of a place after
(i) committing an indictable offence therein, or
(ii) entering the place with intent to commit an indictable
offence therein,
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is guilty of an indictable offence and is liable
(d) to imprisonment for life, if the offence is committed in re-
lation to a dwelling house, or
(e) to imprisonment for fourteen years, if the offence is com-
mitted in relation to a place other than a dwelling house,

{2} For the purpoces of proceedings under this section, evidence
that an accused

(a) broke and entered a place is prima facie evidence that he
broke and entered with intent to commit an indictable offence
therein: or

(b) broke out of a place is prima facie evidence that he broke
out after

(i) comminting an indictable offence therein, or
(ii) entering with intent to commit an indictable offence
therein.

(3) Every one who is convicted of an offence under this section
who had upon his person, at the time he committed the offence or
was arrested therefor, an offensive weapon or imitatlion thereof, is
liable to be whipped in addition to any other punishment that may
be imposed in respect of the offence for which he is convicted.

(4) For the purposes of this section, “place” means
(a) adwelling house,
(b) a building or structure or any part thereof, other than a
dwelling house,
(¢} arailway vehicle, vessel, aireraft or trailer, or
(d} a pen or enclesure in which fur-bearing animals are kept
in captivity for breeding or commercial purposes.

This replaces the former 554506, 436, 457, 460 and 461, By 1950, .11,
$.5, the former ss.4h%, 408, and 4b9 were combined in a new 5457 for
the purpose set out in the lollowing explanatory note:

“The purpose of this amendment is to remove the distinction he-
tween burglarizing dwelling houses by day and by night. In many
cases, it 15 not known whether the oflence was cominitted belore or
after nine p.m., which by virtue ol paragraph (24) of section two is
the dividing hour. Such a dilliculty arcese recently in the Ontario case
of R.v. HAGGERTY(1948), 91 C.C.C. 257 and Jed to the acquittal of
the accused, although the breaking and entering with intent to com-
mit an indictable offence had been proved.”

The former ss.4554159 were $5.408-412 in the Code of 1892, Ss.460
and 461 were based on s5.115 and 414, The corresponding sections in
the E.1I).C.. were 55.207.3041,

The Larceny Act, 1861 (Imp,) contained provisions similar to ss.459
and 461 ot the repealed Code but with ne relerence to time. Greaves’
Cons. Acts, p.110, says of it {i.e. on .57 ol that Act):

“This clause 15 new, and contains a very imporitant improvement
in the luw. Formerly the oftence here provided for was only a mis-
demeanour at common law. Now, it very olten happened that such an
oflence was very inadequately punished as a misdemeanour; especially
as the night was made to commence at nine in the evening; for at
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455. Every one is guilty of an indictable offence and linhle to jourteen years'
imprisonment who breaks and enters any place of public worship and commits
any indictable offence therein, or who, having commitied any indictable offence
therein, breaks out of such place.

456, Every one is guilty of an indictable offence and liable to seven years' im-
prisonment whe breaks and enters any place of public worship, with intent lo
commit any indictable offence therein.

457. (1) Every one is guilty of an indictable offence and liable to imprisonment
forlife who

(a} breaks and enters u dwelling-house with intent 10 commit any indictable
offence therein; or '

(b) breaks and enters any dwelling-house and commits any indictable offence
therein; or

(c) breaks out of any dwelling-house either after committing any indictable of-
fence therein, or after having entered such dwelling-house with intent to commit
an indictable offence therein.

(2) Every one convicted of an offence under this section who when arrested, or
when he committed such offence, had upon his person any offensive weapon,
shall, in addition to the imprisonment above prescribed, be liable to be whipped.
(3) The breaking and entering of a dwelling-house or the breaking out of a dwell-
ing-house after having entered such dwelling-house shall be prima facie evidence
of an intent to commit an indictable offence therein. ’

458, Every one is guilty of an indictable offence and liable to fourteen vears'
imprisonment who

(a) breaks and enters any dwelling-house by day and commits any Indictable
offence therein; or

(b} breaks out of any dwelling-house by day after having committed any in-
dictable offence therein.

459, Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who, by day, breaks end enters any dwelling-house with intent to
cormumit any indictable offence therein.

{2) The breaking and entering by day of a dwelling-hotse shall be prima facie
evidence of an intent to conunit an indictable offence therein.

460, Every one is guilty of an indictable offence and liuble to fourteen vears'
imprisonment who, either by day or night, breaks and enters and commits any
indictable offence in « hospital, nursing home or charitable institution, school-
house, shop, warehouse, counting-house, office, office building, theatre, siore,
store-house, garage, pavilion, factory, work-shop, railway station or other rail-
way building or shed, freight car. passenger coach or other railway car, or any
building belonging to His Majesty. or 10 any Government department or to any
municipal or other public authority, or any building within the curtilage of u
dwelling-house, but not so connected therewith as 1o form part of it under the
provisions hereinbefore contained, or in any pen, cage, den or enclosure in which
fur-bearing enimals wild by nature are kept in captivity {or breeding or com-
mercial purposes.

461, Every one is guilty of an indictable offence and liable 1o seven years’ im-
prisonment who, either by duy or night. hreaks and enters any of the buildings,
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that time in the winter in rural districts the poor were often in bed.
Nor could anything be much more unreasonable than that the same
acts done just after nine o’clock at night should be liable to penal
servitude tor lile, but if done just before nine, they should only be
punishable as a misdemeanour.”

Concerning the new 5.457 the following appears in R. v. READ &
READ(1954), 12 W.W.R. (N.S.} 25:

"The purpose of the consolidation was to enlarge the scope of sec-
tion 457 and there is no rcason to believe that Parliament intended to
exclude an offence under section 462 which was formerly included.
The oftence of breaking and entering contrary to section 457 is since
the consolidation an offence whether committed by night ot day and
a person accused of such an offence may be convicted of this and any
included offence.”

Subsec (1), by the definition of the word “place” in subsec.(1) widcns
the old 5.457(1) 50 as to include the provisions of former ss.460 and 461.
That definition widens the lormer provisions also by the words “vessel,
aircraft or trailer”.

Subsec.(2) is 5.457(8) as passed in 1950. Tt may be noted that Code sec-
tions as to breaking out changed the common law. See R. v. BURNS
(1903), 7 C.C.C.95 at p.101, where 5 Am. and Eng. Ency. of Law, p.19 is
quoted that "According to the better doctrines it is not burglary at com-
mon law to break out of a house provided the entry was cflected without
breaking in.”

Subsec.(3) is 5.457(2) as passed in 1950. “Offensjve weapon” is defined in
5.2(29).

Subsec.(4)(d) from the former 5.460 came into the Criminal Code in
1313 as a result of the development of the fox farming industry, and was
designed to give to enclosures where fur-bearing animals were kept, the
same protection as the Code afforded to shops and warchouses,

As to breaking, sec s.268(a) ¢nte and notes thereto, and for definition
of “enters” sce 5.294.

BEING UNLAWFULLY IN DWELLING HOUSE, Presumption.

293. (1) Every one who without lawful excuse, the proof of
which lies upon him, enters or is in a dwelling house with intent to
commit an indictable offence thercin is guilty of an indictable of-
fence and is liable 1o imprisonment for ten years.

(2) For the purpeses of proceedings under this section, evidence
that an aceused, without lawful excuse, entered or was in a dwelling
house is prima facie cvidence that he entered or was in the dwelling
house with intent to ¢commit an indictable offence therein.

This is the former 5.162 omitting the words “by night”. Subsec.(1),
was 5413 in the Code of 1892, and 305 in the F.D.C. Subsec.(2) was
added by 1938, c.44, 5.26. Sce notes to $5.292 and 294, especially R. v.
MILLER, where it was held that this offence was included in a charge
under the former sALT(1}a).

The original purpose of the section is explained in a note to 5.54 of
the Larceny Act, 1861 (Imp.} in Greaves' Cons. Acts, p.107, as follows:
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or any car, coach, pen, cage, den or enclosure mentioned in the last preceding
section with intent to cormmit any indictable offence therein.

462. Every one is guilty of an indiciable offence and liable 1o seven vears' im-
prisonment who unlawfully enters, or is in, any dwelling-house by night with
intent to commif any indictable offence therein.

(2) The unlawfui entering or being in any dwelling-house by night shall be prima
facie evidence of an intent to commit an indictable offence therein.

340. An entrance into a building is made as soon as any part of the body of the
person making the entrance, or any part of any instrument used by him, is with-
in the building.

(2) Every ane who oblains entrance into any building by any threai or artifice
used for that purpose, or by collusion with any person in the building, or who
enters any chimney or other aperture of the building permanently left open for
any necessary purpose, shall be deemed to have broken and eniered that build-
ing.

“It frequently happened on the trial of an indictment [or burglary
where no property had been stolen that the prisoner cscaped alto-
gether lor want of sufficient proof ol the house having been broken
into, though there was no moral doubt that it had been so. This
clause will meet all such cases.”

See also 5.294 for definition of “enters”.

“ENTRANCE.”

294. For the purposes of sections 292 and 293,

(a) a person enters as soon as any part of his body or any part
of an instrument that he nses is within any thing that is being
entered; and

(b) a person shall be deemed to have broken and entered if

(i) he obtained entrance by a threat or artifice or by collusion
with a person within, or

(ii) he entered without lawful justification or excuse, the proof
of which lies upon him, by a permanent or temporary open-
ing.

This comes from the {ormer .30, altered by addition of the words
“or temporary” in clause (b). The purposc of the addition is to meet
decisions that the raising of a window that was partly open did net con-
stitute a breaking: R. v. BURNS{(1903), 7 C.C.C.9%: R. v. MILLER
{1948), 91 C.C.C.270; R. v. DOLBEC(1950), 98 C.C.C.62.

The former section was part of the definition of “break” in 5.407 of the
Code of 1892 and 5.297 of the E.D.C. It is complementary to 5.268(a) ante.
POSSESSION OF HOUSE-BREAKING INSTRUMENTS,—Disguise with intent.

295. (1) Every.one who without lawful excuse, the proof of
which lies upon him, has in his possession any instrument for honse-
breaking, vaunlt-breaking or safe-breaking is guilly of an indictable
offence and is liable to imprisonment for fourteen years.

(2) Every one who, with intent to commit an indictable offence,
has his face masked or coloured or is otherwise disguised is guilly of
an indictable offence and is liable to imprisonment for ten years.
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This is the former 5.464 altered by omiiting the references to night
and day, and also by being divided into two separate subsections. There
is a considerable increase in maximum penalties. The former section
was 5,417 in the Code of 1892, amended by 1936, ¢.29, s.10, and s.307 in
the E.D.C. where the Commissioners remarked that “These are extensions
ol the existing law. It is thought that being disguised by night affords
sufficient prima facie evidence of a criminal intent.” Under the old law
it was said in R. v. THOMPSON(1869), 11 Cox,C.C.362, that where
several persons are found out together by night {or the common purpose
of housebreaking “the possession of one (i.e. of housebreaking imple-
ments) is the possession ol all. Under the Game Laws it has been heid
that where several persons go out poaching in the nighe time, and one is
armed with a gun, all are armed: See R. 1. GOODFELLOW(1845), 1
Den.B1.”

However, this may now be compared with R. ». KUBE (1945}, 62
B.C.R.I81; R. w. SULLIVAN and GODBOLT(1946), ib., p.278, and
R. v. McDERMOTT(1952), 102 C.C.C.37Y, noted under s.82 anie,
pp.168 and 159, to the effect that possession of a revolver is not of itself
enough to prove “a purpose dangerous to the public peace”.

These considerations emphasize the fact that a criminal charge must
be based upon reasonable and probable cause, which in turn may rest
upon inference from the surrounding circumstances. These, too, are im-
portant because an obvious difficulty arises under subsec.(l) in connec-
tion with things that are capable of lawful use, eg. screw-drivers or
pinch-bars.

In R.v. OLDHAM({1852), 5 Cox,C.C.551, it was held that;

“Whether an implement is to he considered an implement of house-

breaking, within stat. 14 and 15 Vict, c.19, 5.1, must depend upon

the purpose for which the person charged has possession of it.

Any implement that may be used for the purpose of housebreaking, if

the jury find it to have been in the possession of the person charged

for that purpose, at the time and place alleged, is an implement of

houscbreaking within that section, although it may also be an imple-

ment which is used in the ordinary affairs of life for a lawful purpose.”
(Accused was found by night with a number of house-door keys and a
pair of pincers all of an ordinary description, but not in possession
of any of the particular implements of house-breaking enumerated in
the section.)

In R, v. WARD{1915), 85 L.].K.B.483 at pp.484-3, it was said that;
“The jury should have been told that prima facie a sufficient excuse
had been given by the appellant for his possession of the tools, and
that therefore the burden lay upon the prosecution of satisfying them,
from the other circumstances in the case, that the appellant had no
lawful excuse for being in possession of these tools at that particular
time and place.”

The expressions in R. v. WARD were adopted in R. v. HOY{1950),
98 C.C.C.132. See also R. v. KLEM and ROOKE(1952), 102 C.C.C.3b7,
where it was held further that “since this was a joint venture, both ac-
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464. Every one is guilty of an indictable offence and liable to five years' impris-
onment who is found

(2} having in his possession by night, without lawful excuse, the proof of which
shall lie upon him, any instrument of housebreaking, vaultbreaking or safebreak-
ing: or

(b) having in his possession by day any such instrument with intent to commit
any indictable offence; or

(¢) having his face masked or blackened, or being otherwise disguised, by night,
without lawful excuse, the proof whereof shall lie an him; or

(d) having his face masked or blackened, or being otherwise disguised by day,
with intent to commit any indictable offence.

399. Every one is guilty of an indictable offence and liable to fourteen years
imprisonment, who receives or retains in his possession anything obtained by
any offence punishable on indictment, or by any acts wheresoever committed,
which, if committed in Canada would have constituted an offence punishable
upon indictment, knowing such thing to have been 5o obtained.

cused had possession of the flashlight even though it was on the person
of Klem”.

HavinG IN POSSESSION.

HAVING IN POSSESSION PROPERTY OBTAINED BY CRIME.
296. Every one commits an offence who has anything in his pos-
session knowing that it was obtained
(a) by the commiggion in Canada of an offence punishable by in-
dictment, or
(b) by an act or omission anywhere that, if it had occurred in
Canada, would have constituted an offence punishable by indict-
ment,

This and the {ollowing section replace the former 5.399 which was
5.314 in the Code of 1892, The words “or retains in his possession’ in
that section were new and were added during the course of the Crimin-
al Code Bill through Parliament. Withoue them, the section formed
part of 5.309 in the E.D.C. where a marginal note says that “This sec-
tion extends the existing law by putting the receiving of things obtained
by any indictable offence on the same [ooting as receiving stolen prop-
erty’.

There were difficulties in connection with prosecutions under the
former section. For example, it was said in R. ». SEARLE(1929), 51
C.C.C.128: “It seems clear that the section deals with two separate of-
fences”. In ECREMENT v. R.(1915), 84 C.C.C.319, recciving and re-
taining stolen goods was treated as one transaction, and not as two
separate oficnces.

Again in R. v. RAMSAY & CURTIN, [1948]2 W.W.R.1117, in which
accused were charged with retaining stolen property, the accused, Curtin,
set up the defence that he himself had siolen the goods, and relied on
the case of R. v. BROWN(1936), 65 (L.C.C.244, in which it was held that
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a thief cannot be a receiver ol goods he has stolen, and hence that a par-
ticipant in theft with others, who had retained the stolen goods, is guilty
of theft and cannot be held on a charge of receiving stolen property. 1t
appears that this defence was successtul and it was suggested that the
Code be amended so as to prevent the setting up of such a defence.

It may be noted, however, that it is stated in R. v. BROWXN, that:
“there is no dilliculty in practicc in overcoming this technical prin-
ciple, . . .. .. because the two distinct offences should be averred in
separate counts to neet the circuinstances that the evidence may dis-
close, and thus the requirement that ‘the accused should be indicted
for the offence which he really committed’ will be satisfied.”

In GLAY v. R., [1952)1 S.C.R.170, after the case had been twice
argued before the Court, it was held by five judges, with four dissenting,
that the doctrine of recent possession applied to retaining as well as to re-
Cf?:’iving. This was applied in R. v. SHEPHERD(1954), 11 W.W.R. (N.S.)
336.

The clause “who has in his possession” is an important departure
from the repealed section. The effect of the change, which originated
in a suggestion made by a Committee of the Bar of British Columbia,
will necessarily await judicial interpretation, in relation both to after-
acquired knowledge and to recent possession, although it wounld appear
to present no difficulty in the latter respect, at least,

However, it is submitted that, reading “theft” for “larceny” and
“abtaining” for “receiving”, the considerations which appeared in R. v.
SEYMOUR, [1934]1 AILER.1006, will still apply. There it was held
that where there is no positive evidence that a prisoner has stolen prop-
erey, but he is found in possession of it shortly after it has been stolen,
and the ecvideuce is as consistent with larceny as with receiving, the
indictment should contain a count for larceny and a count for receiving.
The jury should then be directed that it is for them to determine whethcr
the prisoner was the thief or the receiver, and they should be reminded
that a man cannot receive from himself.

“Where it is proved that property has been stolen, and that very soon
after the larceny, the prisoner was found in posscssion ol the prop-
erty, it is open to the jury to find him guilty of larceny, and they
should be so directed.”

See also 5.297 (punishment), 5.299 (property obtained outside Canada
by crime), $.300 (when possession complete), s.301 {evidence), s.302
{evidence of previous conviction) and s.503 (joint trial).

PUNISHMENT.

297, Every one who ecommits an offence under section 296 is
guilty of an indictable offence and is lisble

(@) toimprisonment for ten ycars, where the property that comes
into his possession is a testamentary instrumeni or where the
value of what comes into his possession exceeds fifty dollars, or

(b) to imprisonment for iwo years, where the value of what
comes into his possession does not exceed fifty dollars.
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364. Every one is guilty of an indictable offence and liable to imprisonment for
life, or for any term not less than six months, who steals,

(&) a postletter bag; or

(b) a post letier from a post bag or from any post office, or from any officer or
person employed in any business of the post office of Canada, or from a mail; or
(¢c) a post letter containing any chattel, money or valuable security; or

(d} any chattel, money or valuable security from er out of a post letter.

365. Every one is guilty of an indictable offence and liable to imprisonment for
any term not exceeding seven years, and not less than six months, who steals,

(a} any post letter, other than post letters referred to in the last preceding section;
(b) any parcel sent by parcel post, or any article contained in any such parcel; or
(c} any key suited to any lock adopted for use by the Post Office Department,
and in use on any Cunada mail or mail bag.

365A4. Section one thousand and eighty-one does not apply where a person is
convicted of an offence under section three hundred and sixty-four or three
hundred and sixty-five.

400, Every one is guilty of an indictable offence and liable to five years’ impris-
onment who receives or retaing in his possession, any post letter or post letter bag,
or any chattel, money or valuable security, parcel or other thing, the stealing
whereaf is hereby declared to be an indictable offence, knowing the same 1o have
been stolen.

86D, When un offerce is commitied in respect of a post letter bag, or a post leiter,
or other mailable maiter, chattel, money or valuable security sent by post, the
praperty of such post letter bag, post letter, or other mailable matter, chattel,
money or valuable security may, in the indiciment preferred against the offender,
be laid in the Postmaster General, and it shall not be necessary to allege in the
indictment, or to prove upon the trial or otherwise, that the post letter bag, post
letter or other mailable matter, chattel or valuable security was of any value,
(2) The property of any chattel or thing used or employed in the service of the
post office, or of maneys arising from duties of postage, shall, except in the cases
aforesaid, be laid in His Majesty, if the same is the property of His Majesty, or if
the loss thercof would be borne by His Muajesty, and not by any person in his
private capacity.

This replaces the penalty preseribed by the [ormer 5.399 and is in
conformity with s.280.
As to jurisdiction see s.467(a)(iii), post.

THEFT FROM MAIL.—Allegation of valne not nevessary.

298. (1) Every one who
(a) sleals
(i) anything sent by post, after it is deposited at a post of-
fice and before it is delivered,
(ii} a bag, sack or oiher container or covering in which mail
is conveyed, whether it does or does not contain mail, or
(iii) a key suited to a lock adopted for use hy the Canada
Past Ofhice, or
(b) has in his possecssion anything in respect of which he
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knows that an offence has been committed under paragraph

(a),
is guilty of an indictable offence and is liable 1o imprisonment for
ten years and, where the offence is committed under paragraph (a)},
to imprisonment for not less than six months.

(2) In proceedings for an offence under this section it is net
necessary to allege in the indictment or to prove on the trial that
anlylhing in respeet of which the offence was committed had any
yalue.

This comes from the former s5.364, 365, 400 and 869, These were
55.326, 327, 315, and 624(1) and (2) in the Code ol 1892. The offcnce of
stealing post letters was dealt with in 5256 of the ED.C, which was
taken irom 7 Wm. IV and I Vict., c.36, 55.27 and 29.

Subsec.(1){a} re-enacts the former ss.364 and %65 as passed by 1951,
c47, .16, with a change in penalty.

Subsec.(I)(b) is adapied irom the lormer 5400 to conform to 5296
above.

Subsec.(2) is the former s86%(1) in part. The remaining provisions
of s.B69 as to the laying of property ure not continued: See s.493, post,
concerning the sufliciency of indictments and, with rcference to mail-
able matter, 5.3 ol the Post Office dect, R8.C. 1952, ¢.212, which says
that “Subject to the provisions of this Act and the regulations respecting
undeliverable mail, mailable matter becemes the property of the person
to whom it is addressed when it is deposited in a post office.”

As to jurisdiction see 5119, post, especially par.(e).

In R. n. RYAN(1903), 9 C.C.C.317, a conviction was made in respect
ol a decoy letter placed in a post office to test the honesty of an em-
ployee. See also R. v. SHANDRO(1923), 38 (.C.C.337;, R. v. TREPAN-
IER(1901), 4 C.C.C. 209, R. v, RELF(1927), 47 C.C.C388, and ROY .
R.(1938), 69 C.C.C177,

Sec also 5300 (when possession complete), s.301 (evidence), s.302
{evidence ol previous conviction) and s.509 (jeint trials).

BRINGING INTO CANADA PROPERTY OETAINED BY CRIME,

299. Every one who brings into or has in Canada anything that
he has obtained outside of Canada by an act thai, if it had been com-
mitted in Canada, would have been the offence of theft or an offence
under section 296, is guilty of an indictable offence and is liable to
imprisonment {or ten yeary,

This is the former 8308, altered to bring it into conflormicy with the
new $.296. The former section was s.305 in the Code ol 1892 and was taken
from R.S.C. 1886, o 164, 88, There was no coumerpart in the E.1.C

In R.ow. JEWELL{RD), 6 Man LLRAGO at pd6d, the following a)p-

ears:

“As the Legislature was dealing with Canadian law, and making the
bringing of certain property into Canada an offence against that law,
it might well provide that belore a person can be couvicted of such
an oflence, it must be proved that he took, converted or obtained the
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398. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who, having obtained elsewhere than in Canada any property by any
act which if done in Canada would have amounted 1o theft, brings such prop-
erty into or has the same in Canada.

402. The act of receiving anything unlawfully obtained is complete as soon as

the offender has, cither exclusively or jointly with the thief or any other person,
possession of or control over such thing, or aids in concealing or disposing of it

property under such circumstances, that he would by the laws of
Canada have been guilty of felony or misdemeanor, and not that he
took, converted or obtained it under circumstances which, though
unlawful in the other country, would, in Canada, be quite consistent
with innocence.”

In R. v. DUFF(No. 1) (1909), 15 C.C.C.351, recent possession by the
accused in Canada of horses stolen in North Dakota was held to be a
circumstance justifying a conviction.

HAVING IN POSSESSION WHEN COMPLETE.

300. For the purposes of section 296 and paragraph (b) of sub-
section (1) of section 298, the offence of having in possession is
complete when a person has, alone or jointly with another person,
possession of or control over anything mentioned in those sections
or when he aids in concealing or disposing of it, as the case may be.

This is the former s.402 altered to conform to the new s.296. The
former section was 5.317 in the Code of 1892 and 5.310 in the ED.C.

In R. v. PARKER(1941), 77 C.C.C.9, the accused assisted in dis-
posing ol a stolen sewing machine. He was discharged on the ground
that he could not be guilty ol retaining possession because the machine
had at all times been under the contrel of the thief and had never hecn
in the possession ol the accused.

EVIDENCE.—Notice to accused.

301. (1) Where an accused is charged with an offence under sec-
tion 296 or paragraph (b) of subsection (1) of section 298, evi-
dence is admissible at any stage of the proceedings to show that prop-
erty other than the property that is the subject matter of the
proceedings )

(a) was found in the possession of the accused, and
(b) was stolen within twelve months before the proceedings
were commenced,
and that evidence may be considered for the purpose of preving
that the accused knew that the property forming the subject-matter
of the proceedings was stolen property.

(2) Subsection (1) does not apply unless

(a) at least three days’ notice in writing is given to the accuaed
that in the proceedings it is intended to prove that property
other than the property that is the subject-matter of the pro-
ceedings was found in his possession, and
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(b) the notice sets out the nature or deseription of the prop-
erty and describes the person from whom it is alleged to have
been siolen.

See notes 10 5.302.

EVIDENCE OF PREVIOUS CONVICTION.—Notice to accused.

302. (1) Where an accused is charged with an offence under
section 296 or paragraph (b) of subsection (1) of section 298 and
evidence is adduced that the subject matier of the proceedings was
found in his possession, evidence that the accused was, within five
years before the proceedings were commenced, convicted of an of-
fence involving theft or an offence under section 296 iz admissible at
any stage of the proceedings and may be taken into consideration
for the purpose of proving that the accused knew that the property
that forms the subject matter of the proceedings was unlawfully ob-
tained.

(2) Subsection (1) does not apply unless at least three days’
notice in writing is given to the accused that in the proceedings it is
intended to prove the previous conviction.

95.301 and 302 are the former 55.993 and 994. They were $3.203 and
204 in RS.C. 1886, c.174, s5.716 and 717 in the Code ol 1892, and
formed part of 5.309 in the ED.C.

These provisions were taken from the Prevention of Crime Act, 34 %
35 Vict,, 112, 5.19 (Imp.) (since repealed). It was passed in consequence
of R. v. ODDY(1851), 2 Den.264, 169 E.R. 199, in which it was held that
on the trial of an indictment containing counts of stealing and for re-
ceiving the property of A knowing it to be stolen, cvidence of possession,
by the prisoner, of other property stolen [rom other persons at other
times was not admissible 1o prove either the stealing or the receiving.

Om the first paragraph of 301(1)(a), it was held in R. v. DRA GE(1878),
14 Cox,C.C.85, that il was not suflicient to show that other property
stolen within the preceding period of 12 months had at some previous
time been dealt with by the prisoner. Tt must be proved that the other
property was in his possession at the time of the finding of the property
on which the charge was laid.

This ruling was followed in R. w. CARTER(1884), 12 Q.B.1.522.
In England it was replaced by 6 & 7 Geo. V, c.50, 543 {the Farceny Act,
1916) in which subsec.l{a} reads “the fact that other property stolen
within the period of twelve months preceding the date of the olfence
charged was [ound or had Leen in his possession.” S. 998 coutinued the
original wording.

A change proposed in the Dralt Bill was commented upon in the pro-
ceedings of the Senate’s Comumittee on Banking and Commerce, June
1T, 19532, 12.27, as follows: '

“Clavse 301, Under the present Code, it is perimissible for the Crown,
when charging receiving or retaining stolen goods, o rebur the pre-
surnption or evidence ol Tauck of knowledge that the goods were stalen
by evidence that the accused was on a previons oceasion guilty of hav-
ing stolen property in his possession. This is ol conurse extraordinary
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993. When proceedings are taken against any person for having received goods
knowing them fo be stolen, or for having in his possession stolen property, evi-
dence may be given, at any stage of the proceedings, that there was found in the
possession of such person other property stolen within the preceding petiod of
twelve months, and such evidence may be taken into consideration for the pur-
pose of prow’ng‘(har such person knew the property which forms the subject of
the proceedingstaken against him to be siolen, if not less than three days’ notice
in writing has been given to the person accused that proof is intended to be given
of such other property, stolen within the preceding period of twelve months,
having been found in his possession.

(2} Such notice shall specify the nature or description of such other property,
and the person from whom the same was stolen,

994. When proceedings are taken against any person for having received goods
knowing them to be stolen, or for having in his possession stolen property, and
evidence has been given that the stolen property has been found in his possession,
then if such person has, within five years immediately preceding, been convicted
of any offence involving fraud or dishonesty, evidence of such previous convic-
tion may be given at any stage of the proceedings, and may be taken into con-
sideration for the purpose of proving ihat the person accused knew the property
which was proved to be in his possession to have been stolen, if not less than
three days’ notice in writing has been given to the person accused that proof is
intended to be given of such previous conviction. )

(2) It shall not be necessary, for the purposes of this section, to charge in the in-
dictment the previous conviction of the person so accused.

procecding, for it puts the accused on trial for previous offeuces,
while the policy of kinglish criminal law is to exclude the record of
the accused, and try him on the offence charged.

In carrying this provision to the Bill, this privilege of the Crown is
widened so that evidence may be given of the possession of property
obtained by ‘an offence punisliable by indictment’, Property may be
obtained by offences punishable by indictment totally diiferent in
character from the thelt of goods, such as forgery, false pretences, a
rubber cheque and numerous other such acts. The clause as drawn
may put the accused on trial for his entire record.

The sub-commirice ordered the clause to stund to be redrafted and
to be limited to evidence ol recciving or obtaining, that is, the pos-
session of stolen goods only.”

In the end the section was restored to its original effect.

Concerning the provisions of the Act of 1871 that appeared in 5.993
of our Code, Lord Reading, G.J., said in R. . BALLARD(1916), 12
Cr.App.R.1:
“According to the common law at the time the Act was passed, on a
charge of recciving evidence could not be given of finding in the
prisoner’s posscssion other goods in respect of which he was not then
charged. But Parliament in 1871 thought right that in these cases of
receiving stolen goods, evidence should be admitted which would not
otherwise have been admissible. No doubt that vas because in many
cases there was rot sulficient evidence of guilty knowledge, In thase
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days a prisoner could not give evidence, Parliament said, ‘Where you
find a man in possession of stolen property he may be unfortunate, and
not guilty, but if you find other stolen property in his possession it
may not be easy to believe that it is merely a coincidence.” The sec-
tion has to be carefully administcred, no doubt, and ought not to be
used where there are counts for both stealing and receiving for the
purpose of getting a verdict on the count for stealing, where the court
cannot exclude the evidence as there is a count for receiving; it might
induce the jury to convict of stealing on very slight evidence. So if the
charge is substantially onc of stealing, and not receiving, the evidence
ought not to be given.”

It may be noted that in R. v KIEWITZ(194]1), 76 C.C.C.369, it was
held that on a charge of receiving goods knowing them to have bcen
stolen, evidence of other goods found in the possession of the accused 18
not admissible under 5.993 unless it is proved that such goods were also
stolen, and [urther, that all the conditions precedent to the admission of
such evidence laid down by that section must be strictly complied with.
‘The revision sacrifices nothing in respect ot this strictness ol proof.

How far these provisions are affected by the rule with regard to
evidence of similar acts is another question, but it seems probuble that
it would still apply where such evidence was relevant 1o prove intent
or a course of conduet, or to negative a defence of accident or mistake.
It was held in R. v. POWELL(190Y), 3 Cr.App.R.1, that on a trial tor
receiving, evidence by the thief to prove that he had sold stolen property
to the receiver at any previous time is admissible against the recetver,
and is not excluded by the time limitation in the statute.

In R v. ROWLAND{1909), 3 Cr.App.R.277, the following appears:
“The Lord Chief Justice: There was no evidence that the prisoner
stole the goods, but it was found that he had dealt with some ol them
very shortly after the breaking in, and he would therelore in the
absence of a satisfactory explanation, be rightly convicted of receiving
them. He did not think that the words ‘the stolen property has been
found in his posscsston’ in the sccond paragraph ol sec. 19 of the
Prevention of Crimes Act, 1871, meant that the goods must have been
actually found in his possession at the time of his arrest. For example,
the property might have been pawned and the pawn tickets found
in his possession. It is suflicient if the property had becn in his pos-
SCSSI0N.

It is relevant, too, to note that R.w. BALTARD. supra, was citedd with
approval in R. v DAVIES, [1953]1 All E.R.541. The {following appears
at p.343:

“In our opinion, that casc shows the true rule. IF the case is sub-
stantially one of receiving and is presented 1o the jury on that footing,
so that they are not being asked to find a verdict on some other count,
evidence of a previous conviction may be admitted, but it cannot be
admitted where there s another charge on which a verdict is sought,
and we think that the only right rule o lay down is that, il the pro-
secution feel that they cannot confine their case o onc of receiving,
hut muost rely on some other count, be it of stealing or of being an ac-
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" 404. A false pretense is a representation, either by words or otherwise, of a
matter of fact either present or past, which representation is known to the person
making it to be false, and which is made with o fraudulent intent to induce the
person to whom it is made 10 act upon such representation.

(2) Exaggerared commendation or depreciation of the quality of any thing is not
1 false pretense, unless it is carried 1o such an extent as to amount to a fraudulent
misrepresentation of fact.

(3} It is a question of fact whether such commendation or depreciation does or
doeas Rot amount to a fraudulent misrepresentation of fact,

cessory alter the fact to stealing, then, if they include in the indict-

' ment a count for either of those offences they must refrain from giv-
ing evidence of any previous conviction. Evidence of bad character
or ot previous convictions is evidence of a most prejudicial kind and
is only allowed in receiving cascs hecause the legislature, no doubt,
recognized the difficulty which olten arises of proving guilty knowledge
in such cases. It must be restricted to those cases.”

It may be observed here that the former s.40% (receiving goods after
restoration to owner) is omitted from this Code. Tt was taken from the
E.D.C. (s.311) in which it was inserted apparently to codity the ruling
in R, v. FILLENSKY, (188212 Q.B.5Y97, in which it was held that, as the
person in whom the property was laid had resumed possession before the
goods were received by the prisoners, the goods had then ceased to be
stolen property. It would appear that as this section preserved a com.
mon law delence, and as common law cefences generally are preserved,
the section is unnecessary. If there were a subsequent taking it would

be theft.

FALSE PRETENCES.

“FALSE PRETENCE.”—Exaggeration.—Question of fact,

303. (1) A false pretence is a representation of a matier of fact
either present or past, made by words or otherwise, that is known by
the person who makes it to be false and that is made with a fraudu-
lent intent to induce the person to whom it is made to act upon it.

(2) Exaggerated commendation or depreciation of the quality
of anything is not a false pretence unless it is carried to such an ex»
tent that it amounts to a fraudulent misrepresentation of fact.

(3) For the purposes of subsection (2) it is a question of fact
whether commendation or depreciation amounts 10 a fraudulent
misrepresentation of fact.

This is the former s.404. 1t was $.358 in the Code of 1892, and 5.270
in the E.D.C. The Imperial Commissioners remarked {report, 1.28) that:

“The crimes ol obtaining goods, money, or credit by false pretences,

and of criminal breach of trust are in point of mischief and moral

guilt much the same as thelt, but from their nature they require

separate clauses to define them.”

In R. o KASZAS(1954), 12 W W.R. (N.5.)479, at p.I85, the elements
of the offence of lalse pretences are set out as follows:

1. A representation known to the aceused to be lalse.
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9. It must be made with 2 fraudulent intent to induce the other
crson to act on it.
8. The false pretence must have procured the moncy to he paid.
1 The accused must have procured the money to be paid with intent
1o defraud.

To these elements there should be added a fifth, that the false repre-
sentation must concern a matter ob past or existing fact, rather than a
promisc or rcprcsemati(m as Lo something to happen in ihe future.

In R. v. SMITH{1951), 12 W.OW. IR (N.S.)364, it was held that a con-
ditional sale agreement ol an automobile, not registered as requircd by
provincial stallulg, wis not an encumbrance, and a conviction for ob-
taining by false pretences was guashed. Tt may he questioned, however,
whether this result would have lollowed had the charge been laid under
5.444 (now 5.323) with which 5,404 may be compared.

Mannheim {(Criminal Justice aned Social Reconstruction, p.121) cites
a case in which “when A got money from B by pretending that G had
sent him for it, Chiel Justice Holt grimnly asked, ‘6hall we indict on¢
man for making a fool of anotlier?’ and bade the prosecutor to have re-
course to a civil action.” Yel, whatever the attitude may have been in
the cighteenth century, the ground of Iraud js now pretty thoroughly
covered, especially by this section and 5.525.

OBTAINING BY FALSE PRETENCE. — Obtaining eredlit by [alse pretence. —
False statement in writing.-—-Punishment.——Prcsumplion {rom cheque issued
without funds.

304. (1) Everyone commits an offence who

(a) by a false pretence, whether direetly or through the me-
dium of a contract obtained by a false pretence, obtains any-
thing in respect of which the offence of theft may he com-
mitted or causes it to be delivered 10 another persong

(b) obtains eredit by a false prelence or by fraud;

(¢) knowingly makes or causes 1o be made, directly or indi-
rectly, a false statement in writing with intent that it should
be relied upon, with respect 1o the financial condition or
means or ability to pay of himself or any person, firm or cor-
poraticn that e is interested in or thal he acts for, for the
purpose of procuring, in any form whatsoever, whether for
his benefit or the benefit of that person, firm or corporation,

(i) the delivery of personal property,

(ii) the payment of money,

(iii) the making of a lean,

(iv) the extension of credit,

{v) the discount of an account receivable, or

{vi) the making, accepting, discounting or endorsing of a
bill of exchange, cheque, draft, or promissory note; or

(d) knowing that u false stalement in wriling has heen made
with respect 10 the financial condition or means or ability to
pay of him=ell or another person, firm or corporation that he
is interested in or that he acts for, procures upon the faith of
that stalement, whether for his benefit or for the benefit of
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403, Every one is guilty of an indictable offence and liable to three years' im-
prisonment who, with intent to defraud, by any false pretense, either directly
or through rthe medium of any contract obtained by such false pretense, obtains
anything capable of being stolen, or procures anything capable of being stolen
to be delivered to any other person than himself.

-(2) Every one s guilty of an indictable offence and tiable to one year's imprison-

ment who, in incurring any debi or liability, obiains credit under false pretenses,
or by means of any fraud.
(3} In any prosecution under this section, if it be shewn that any thing capable
of being stolen was obtained by the accused by means of a cheque which, when
presented for payment within a reasonable time, was dishonoured on the ground
that there were no funds or not sufficient funds on deposit in the bank to the
credit of the accused, it shall be presumed that such thing was obtained with
Jraudulent intent by a false pretense, unless it be established to the satisfaction
of the Court that when the accused issued such cheque he had reasonable grounds
for believing that it would be honoured if presented for payment within a rea-
sonable time after it was issued.

407. (2) Every one is guilty of an indictable offence and liable to one year's im-
prisonment and to a fine of two thousand dollars who

(a) knowingly makes or causes to be made, either directly or indirectly, or
through any agency whatsoever, any false staiement in writing with intent, that
it shall be relied upon, respecting the financial condition or means or ability to
pay, of himself, or any other person, firm or corporation in whom he is interested,
or for whom he is acting, for the purpose of procuring, in any form whatseever,
either the delivery of personal property, the payment of cash, the making of a
loan or credit, the extension of a credit, the discount of an gccount reccivable
or the making, acceptance, discount or endorsement of a bill of exchange,
cheque, draft, or promissory note, either for the benefit of himself or such per-
son, firm or corporation; or

(b) knowing that a false statement in writing has been made respecting the
financial condition or means or ability to pay, of himself, or such person, firm or
corporation in which he is interested, or for whom he is acting, procures upon
the faith thereof, either for the benefit of himself or such person, firm or cor-
poration, any of the benefits mentioned in paragraph (a) of this section.

that person, firm or corporation, anything mentioned in sub-
paragraphs (i) to (vi) of.paragraph (c).
{(2) Every one who commits an offence under paragraph (a) of
subsection (1) is guilty of an indictable offence and is liable
{a) to imprisonment for ten years, where the property ob-
tained is a testamentary instrument or where the value of what
is obtained exceeds fifty dollars; or
(b) to imprisonment for two years, where the value of what
is obtained does not exceed fifty dollars.

(3) Every one who commits an offence under paragraph (b),
(c) or (d) of subsection (1) is guilty of an indictable offence and is
liable to imprisonment for ten years. :

(4} Where, in proceedings under paragraph (a) of subsection
(1), it is shown that anything was obtained by the accused by means
of a cheque that, when presented for payment within a reasonable
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time, was dishonoured on the ground that no funds or insufficient

funds were on deposit to the eredit of the accused in the bank on

which the cheque was drawn, it shall be presumed to have been ob-

tained by a false pretence, unless the court is satisfied by evidence
that when the accused issued the cheque he had reasonable grounds

to believe that it would be honoured if presented for payment with-

in a reasonable time after it was issued.

Subsec.l{a) and (b) are the former s.405(1) and (2), which were re-
spectively 5.359 in the Code of 1892, and s.6 of 1908, c.18. $.559 came
from 5.271 of the E.D.C. and the Larceny Aet 1861 {Imp.), 5.88. 8.405(2)
may be compared with 5.278 of the E.D.C. which came from the Debtors
Aet, 1869 (Imp.} 5.18, although the English provision more closely re-
sembles 5.323(1), post.

Subsec.(1){c) and (d) are the former 5.407(2) which came into the
Code by 1913, c.13, 5.16.

Subsec.(3) is the former s.405(3) which was added by 1932, .7, s.1.

As to 5.304(1)(a}, relcrence may be had to R. v. HA Lr.(1930), 55 C.C.C.
312. In that case the accused, by lalsely rcpresenting that he repre-
sented a society which was in a flourishing condition and that a number
ol prominent men were associated with it, induced an hotel to turnish
a banquet for one thousand people at which only about onc hundred and
eighty appcared. It was held that he had procured by false pretences
a contract with the hotel whereby he obtained for himself and others
the food and other refreshments supplied. He was convicted under the
former s.405(1).

See also K. v. JONES, cited under s.307, post, as to subsec.(1)(b)
above, where the following appears at page 125:
“There was a debt, and there was credit, atcl we think there was
ample evidence to justify the jury in arriving at the conclusion that
the defendant was guilty of {fraud . . ... .. He intended to cheat, and
so the jury [ound.”
At p.123 it is said also:
“We do not desire to say anything which can weaken the authority
of the decisions which say that there can be a false pretence by con-
duct; lor example, the case ol R. . BARNARD(18387), 7 C. and P’. 784,
where a cap and gown were used by a man who had no right to wear
them, in order to convey the notion that he was a member of the uni-
versity. Nor do we in any way dispute the authority of another class
of cases; that is, where a man gives a cheque on a bank where he
either has no account or has not suflicient means to meet the cheque,
and must have known that he had not sufficient means.”

A verdict of “guilty of obtaining money by false pretences without
intent to defraud’™ is in effect a verdict of "“not guilly” since intent to
defraud is an essential element of the oflence: R. v. WEBER(1921), 36
C.C.C.3%: R. v. McKEE(195]1), 99 C.C.C.382, the Iatter casc involving
the issue of certain cheques. As to preparation of the charge, see $.493,

post.
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406, Every one Is guilty of an indictable offence and liable to three years' im-
prisoiment who, with intent to defraud or injure any person by any false pre-
tense, causes or induces any person to execute, make, accept, endorse or destroy
the whole or any part of any valuable security, or to write, impress or affix any
name or seal on any paper or parchmeni in order that it may afterwards be made
or converted into or used or dealt with as @ valuable security,

OBTAINING EXECUTION OF VALUABLE SECURITY BY FRAUD.
305. Every one who, with intent to defraud or injure another per-
son, by a false pretence causes or induces any person
(a) to execute, make, accept, endorse or destroy the whole or any
part of a valuable security, or
(b) to write, impress or affix a pame or seal on any paper or
parchment in order that it may afterwards be made or converted
into or used or dealt with as a valuable security,
is guilty of an indictable offence and is liable 10 imprisonment for
five years,

This is the former s.406(1). It comes from s.360 in the Code of 1892,
8.272 in the E.D.C, and the Larceny Act, 1861 {Imp.) s.90. See $.2({42) and
8.3(3) antie, with reference to valuable sccurity.

The following appears in R. v. LERQUX(1928), 50 C.C.C.52, at p.56:
“What he did in substunce was to procure the signature of the com-
plainant to a form of promissory note, giving his own note in ex-
change therefor. The printed form of note was not the property of
the complainant. Merely inducing the complainant to sign his name
could not properly be said to be ‘obtaining anything capable of being
stolen’. Tt is clearly manifest that 5,406 of the Cr.C. was passed for the
express purpose ot providing for such cases as the present.”

The complainant’s note, of course, became a valuable security in the
hands of the accused and wus so used.

PUBLICATION OF FALSE ADVERTISEMENTS.——Publication of statement
without proper test.—Saving.—What is proper test.

306. (1) Every one who publishes or causes to be published an
advertisement containing a statement that purports to be a statement
of fact but that is untrue, deceptive or misleading or is intentionally
s0 worded or arranged that it is deceptive or misleading, is guilty
of an indictable offence and is liable to imprisonment for five years,
if the advertisement is published

{(a) to promote, direcily or indirectly, the sale or disposal of
property or any interest therein, or
(b} to promote a business or commercial interest,

(2) Every one who publishes or causes to be published in an ad-
vertisement a statement or guarantee of the performance, efficacy or
length of life of anything that is not based upon an adequate and
proper test of that thing, the proof of which lies upon the accused,
is, if the advertisement i1s published to promote, directly or indirect-
ly, the sale or disposal of that thing, gnilty of an offence punishable
on sumimary conviction.
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(3) Subsections (1) and (2) do not apply to a person who pub-
lishes an advertisement that he accepts in good faith for publica-
tion in the ordinary course of his business.

(4) For the purposes of subsection (2), a test that isa made by the
National Research Council of Canada or by any other public depart-
ment is an adequate and proper test, but no reference shall be
made in an advertisement to indicate that a test has been made by
the National Research Counecil or other public department unless
the advertisement has, hefore publication, been approved and per-
mission to publish it hag been given in writing by the president of
the National Research Couneil or by the deputy head of the public
department, as the case may be.

(5) Nothing in subsection {4) shall be deemed to exclude, for
the purposes of this section, any other adequate or proper test.

This is the former 5.406{2) and (3} altered, in subsec.(1}, to make
a breach of it indictable. The words “National Research Council of
Canada” in subsec.(1) replace the words “Haonorary Advisory Council
for Scientific and Industrial Research”.
The Criminal Code was amended in 1914 by c.24, 5.1, which provided
that:
“Every person who knowingly publishes or causes to be published
any advertisement for either directly or indirectly promoting the sale
ot disposal of any real or personal, movable or immovable property,
or any interest thercin, containing any false statement or false repre-
sentation which is of a character likely to or is intended to enhance
the price or value of such property or any interest therein, or to pro-
mote the sale or disposal thereof shall be liable upon summary con-
viction,' etc.

This was passed as a result of the boom in real esiate in Western
Canada.

In 1931, it was amended by .28, 8.5, by striking out the word “know-
ingly”, by adding two provisoes to exempt newspapers and individuals
who acted in good faith, and by aliering the wording 10 read:

“Every person who publishes, or causes to be published, any ad-
vertisement for either directly or indirectly promoting the sale or dis-
posal of any real or personal movable or immovable property, or any
interest therein, which contains any statement purporting to be one
of fact which is unirue, deceptive or misleading,”

It was said (Hansard, 1931, 1.4137) that the result of the word “know-
ingly” in the section had been that prosccutions had failed because the
Crown was not able to establish the fact that a man had inserted a
false advertisement knowing it to be false, also that many business or-
ganizations had asked that the section be amended.

In 1935, by ¢.56, 5.6, the two provisoes were combined into the form
in which they appeared in the former Code. Subsec.3 was added also, in
effect forbidding the advertising of a statement purporting to guarantee
the eflicacy of any product without adequate test. A test made by an
authorized public authority was declared to be sufficient, but no reference
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(2) Every person who publishes, or causes ta be published, any advertisement
for promoting either directly or indirectly the sale or disposal of any real or
personal, movahble or immovable property, or any interest therein, or promoting
any business or commercial interests, which contains any statement purporting
to be one of fact which is untrue, deceptive or misleading, or which advertisement
is intentionally so worded or arranged as to be deceptive or misleading, shall
be liable upon summary canviction to a fine not exceeding two hundred dollars
or to six months’ imprisonment, or to both fine and imprisonment: Provided that
any person publishing any such advertisement accepted in good faith in the
ordinary course of his husiness shall not be subject to the provisions of this sub-
section.

(3) (a) Every person who publishes, or causes to be published, any advertise-
ment containing any statement or guarantec of the performance, efficacy or
length of life of any product for the purpose of either divectly or indirectly pro-
meting the sale or disposal of such product and which statement or guarantee
is not based upon an adequate and proper test, shall be guilty of an offence
and ligble upon summary conviction to a fine not exceeding two hundred dollars
or to six months imprisonment, or to both fine and imprisonment: Provided that
any person publishing any such advertisement accepted in good fuith in the
ordinary course of his business shall not be subject 1o the provisions of this sub-
section;

(b) Without excluding any other adequate and proper lest, a test by The Hon-
orary Advisory Council for Scientific and Industrial Research or any other pub-
lic department shall be considered an adequate and proper test jor the purposes
of this subseciion, but no reference shall be made in any such advertisement to
the fact that a test has been made by such Council or other public departinent,
unless and until the details and form of the proposed advertisement have been
approved and permission has been given, in writing, by the Council or depurt-
ment which muade the test.

(c) On any prosecution under this subsection, the burden of proof that an ade-
quate and proper test has been made shall lie on the defendant.

to it was 1o be made in advertising. In 1938, by c.44, 5.21, the section was
modified (o the extent of providing for the granting of permission to
refer to the test after the proposed advertisement had been submitted to
the Advistory Council or public avthority.

By 1943-44, .28, 5.11, the section was amended by inserting the words
“or promoting any business or commercial interests” and by adding the
words “intentionally so wordeed or arranged”. It was stated in the House
of Commons that the change was made at the request of the Better
Business Bureau, and there was reference to signs which had been dis-
played with the word “no” in small letters and “firc sale here” in larger
tvpe.

The only reported case in which these provisions as to [alse adver-
tising have come under consideration, is that of CANADIAN STARCH
CO. v. ST. LAWRENCE STARCH CO.(1936), 65 G.C.C.270, a civil ac-
tion resulting from the advertisement ot the use of corn syrup in the
feeding of the Dionue quintuplets. The judgment is of little assistance
in the interpretation of the section as it turns upon points of pleading.
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In R. v. THERMOSEAL INSULATION LTD(195]), 15 C.P.R42,
(Ont.) what now appears as subscc.(4) was treated as creating an offence.

See also notes to 5,107,

FRAUDULENTLY OBTAINING FOOD AND LODGING.—Presumplion.

307. (1) Every one who fraudulenily obtains food, lodging or
other accommodation at an hotel or inn or at a lodging, boarding or
eating house is guilty of an offence punishable on summary convic-
tion.

(2) In procecedings under this seclion, evidence that an accused
obtained food, lodging or other accommeodation al an hotel or inn
or at a lodging, boarding or eating house, and did not pay for it and

(a) made u false or ficlitious show or pretence of having bag-

age,

(b) had any false or pretended baggage,

{c) surreptitiously removed or attempted 1o remove his bag-
gage or any material part of it,

(d) absconded or surreptitiously left the premises,

(e) knowingly made a false statement 1o obtain eredit or time
for payment, or

(f) offered a worthless cheque, draft or security in payment for
his food, lodging or other accommodation,

is prima facie evidence of fraud.

This is the former 5-407(3) which was braught into the Code by 1913,
c.18, s.16. The [ollowing comment appears in R.ow. [EA1L{1930}, B3
C.C.C312, at p8ltL

“It would appear from the illustrations given in s.407(3), which are no
doubt not exhaustive, (hat the Legislature intended to provide lor the
case of an ordinary guest whoe, presenting himsell at an hotel, lodging,
boarding or eating house, and by muans of false or fictitious show or
pretence of having baggage, obtains credit and leaves without paying
the debt incurred, or such like transacton.”

This may be comtrasted with the case ol R. oo JONES, | 18981 Q.B.
119. In that case a man went inlo @ restruriant and ordervd a meal, and
after having caten it, said e coudd not pay for it 1t was held that he
could be convicted of obtaining credit by fraud, but not of obtaining
goods by [alse pretences. This case is ciied in Chalmers on Sale ol Goods,
12¢h Fd., p.98, with the comment that “It seerns, therefore, that under
such circumstances there is an bwplied agreement for eredit until the
dinner is finished.”

PRETENDING TO PRACTISE WiTCIICRAFT, ETC.
308. Every onc who fraudulently
(a) pretends to exercise or to use any kind of witehcraft, sorcery,
enchantment or conjuration,
(b} undertakes, for a consideration, to tell fortunes, or
(c) pretends from his skill in or knowledge of an occult or erafiy
science to discover where or in what manner anything that is sup-
posed 10 have been stolen or lost may be found,
is guilty of an offence punishable on summary conviction.
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407. {3} Every one is guilty of an offence and Hable upon summary conviction
1o a fine of one hundred dollars and costs or three months’ imprisonment who
fraudulently obtains food, lodging or other accommodation at any hotel or inn
or at any lodging, boarding or eating house; and proof that a person obrained
foed, lodging or other accommodation at any hotel or inn, or any lodging, board-
ing or eating house, and did not pay therefor, and made any false or fictitious
show or pretense of having baggage, or had any false or pretended bagpage, or
surreptitiously removed or attempted 1o remove his baggage or any material part
thereof, or absconded or surreptitiously left the premises, or knowingly made any
false statement o obtain credit or time for payment, or offered any worthless
cheque, draft or security in payment jfor such food, lodging or other accom-
modation, shall be prima facie evidence of fraud.

443. Every one is guilty of an indictable offence and liable 10 one vear's impris-
onment whe pretends 1o exercise or use any kind of witchcraft, sorcery, en-
chantment or conjuration, or undertakes to iell fortunes, ar pretends from his
skill or knowledge in any oeccult or crafty science, to discover where or in what
manner any goods or chattels supposed 1o have been stolen or lost may be found.

This is the former 5,448 altered by adding the word “frandulently”,
and by making the offences under it punishable on summary conviction.
8.443 wus 5.268 in the E.D.C.

The following appears in R, v. POLLOCK(1920), 33 C.C.C.155, at 157:
“The history of s.443 of the Criminal Code, so far as Canada is con-
cerned, is very simple. Prior to 1892, when the criminal laws of Can-
ada were codified, there was no Canadian legislation on the subject,
but it was held in R. v, MILFORD(1890), 20 O.R.306, that the TWich-
craft Act, 9 Geo. 11, ch.), was imported into Canuda by the Act of
Upper Canada, 40 Geo. 111, ch.], and that a charge of undertaking
to tell fortunes could be laid in Canada under the English Act.
Whether it was in consequence of this decision or not, the Criminal
Code of 1892, by s.396 re-enacted verbatim the effective portions of s.4
of the English Act. Section 396 is now 5.443 of the present Code. No at-
tempt is made in the Code to define any of the unusual terms used in
the section, and we are driven to an examination of the Witcheraft
Act of 1736 for their meaning.”

In Canada it was held in R. v. MARCOTT{1901), 2 O.LR.103, per

Armour, C.J.O.:
“The word ‘undertakes’ as used in this section of the Code, implies
an assertion of the power to perform, and a person undertaking to tell
fortunes impliedly asscrts his power to tell forrunes and in doing so
is asserting the possession of a power which he does not possess and is
thereby practising deception, and when this assertion of power is used
by him with the intent of deluding and defrauding others the offence
aimed at by the enactment is complete.”

It was said by Osler, J.A., in the same case:
“To ‘undertake’ to tell fortunes, according to one of the common
meanings of the word, is to assert or profess a power or ability to do
so, which, as Denman, J., says in delivering the judgment of the Court
i PENNY v. HANSON(1887), 18 Q.B.D.478, is semething which no
sane man can believe in these times, and where such profession, as-
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sertion, or undertaking is made for reward or, as in the case just cited,
with intent to defraud, the oflence is complete, since the person so
pretending must know that he has no such power.”

This case was discussed and applied in the case of R. v. MONSELL
(1916), 35 O.L.R.336, in which it was held that to warrant a conviction
for undertakiug to tell fortunes contrary to 5.44%, an intent to delude
and defraud on the part of the person charged must be shown, but it is
not necessary to show that the accused has succeeded in deceiving or
defrauding.

The most recent case, R. v. STANLEY(1952), 104 C.C.C.31, was
tried in the Supreme Court of Alberta in Scptember 1952. It was held
that the indictable offence of underlaking to tell fortuncs does not turn
upon the technique (e.g., cards, tea-leaves, lines in the hand). The sole
question for the Court is, did the accused, by whatever means, under-
take to tell a fortunck It is not necessary that the person whose fortune
is told should believe what he is told or be actually deceived by it

It was held that a provincial, municipal, or other authority cannot
license any one to do what is an act punishable under the Griminal Gode.

Prior to 1951 a person in England who professed to tell fortunes “to
deccive and impose upon any of His Majesty’s subjects” was punishable
under the Fagrancy Act of 1824, 5.4. In a case under the section, DAVIS
v. CURRY, [1918]1 K.B.109, it was held that an intention to deceive
was necessary. Therc was dissent on this point and the case may be
compared with R, v, ENTWISTLE, [1899]1 Q.B.846. However, these
cases are now of academic interest, since the Iraudulent Mediums Act,
1951, replaced the Act of 9 Geo. 11 and s.4 of the Vagrancy Act, 1824,
The new Act applics to any person who, [or reward,

“(a) with intent to deceive purports to act as a spiritualistic medium

or to exercise any powers of tclepathy, clairvoyance or other similar

powers, or (b) in purporting to act as a spiritualistic medium or to

exercise such powers as aforesaid, uses any fraudulent device.”
Anything done solely for the purpose of entertainment, is exempted by
subsec.(3) ol s.1.

The English Act, passed obviously for the protection of persons en-
gaged bona fide in psychic rescarch, is cited for the purpose of compar-
ison with s.308, In R.v. POLT.OCK, supra, it was sakl at p.165 that:

“There is no law to prevent the accused from communing with de-
parted spirits, but the Criminal Code says that she shall not profess
with their aid to be able to discover lost or stolen property.”

ForGiry anp OrreNcrs ReseMBLING ForGrry.

“FORGERY.” — Making false document,— When forgery complete.— Forgery
complete though document incomplete.
309. (1) Every one commits forgery who muakes a false docu-
ment, knowing it to be false, with intent
(a) that it should in any way be used or acted upon as genuine,
to the prejudice of any one whether within Canada or net, or
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466. Forgery is the making of a false document, knowing it to be false, with the
intention that it shall in any way be used or acted upon as genuine, to the pre-
judice of any one whether within Canada or not, or that some person should be
induced by the belief that it is genuine to do or refrain from doing anything,
whether within Canada or not.

(2) Making a false docuwment includes altering a genuine document in any mate-
rial part, or making any material addition io it or adding to it any false date,
attestation, seal or other thing which is material, or making any material altera-
tion in it, either by erasure, obliteration, removal or otherwise.

(3) Forgery is complete as soon a8 the document Is made with such knowledge
and intent as aforesaid, though the offender may not have intended that any
particular person should use or act upon it as genuine, or be induced, by the
belief that it is gentiine, 1o do or refrain from doing anything.

{4) Forgery is complete although the false document may be incomplete, or may
not purport to be such a document as would be binding in law, if it be s0 made
and is such as to indicate that it was intended 1o be acted on as gennine.

(b) that some person should be induced, by the belief that it is
genuine, to do or to refrain from doing anything, whether
within Canada or not.

(2) Making a false document includes

(e) aliering a genuine document in any material part,

(b) making a maierial addiiion to a genunine document or ad-
ding to it a false date, attestation, seal or other thing that is
malerial, or

(e) making a material alieration in a genuine document by
erasure, obliteration, remaoval or in any other way.

(3) Forgery is complete as soon as a document is made with the
knowledge and intent referred to in subsection (1), notwithstanding
that the person who makes it does not intend that any particular per-
son should use or act upon it as genuine or be induced, by ihe beliel
that it is genuine, to do or refrain from doing anything.

(4) Forgery is complete notwithstanding that the false document
is incomplete or does not purport to be a document that is binding in
law, if it is such as to indicate that it was intended to be acted upon
as genuine,

This is the former s.4G6. It was 5422 In the Code of 1892 and 5316
in the ED.C. “Document” is defined in 2(12), (13) and (i1}, and
$.268(b}, "false document™ in s.268(e) ante.

The Imperial Commissioners in their report {p.29) said:

“It is not possible to say preciscly what are the documents the false
making of which is forgery at common law, But by a great many dif-
ferent enactments passed at different times a ercat many forgeries have
been made fclonies, and as such punishable with great severity. The
statute law was for the most part consolidated by the 24 and 25 Vier,
c.98. Like the other Consolidation Acts, the Forgery et assuines that
the common law delinition ol [orgery is known. This delinition, how-
ever, is @ somewhat intricate matter involving various questions as
to the extent of falsificition implicd in torgery, the character of the
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intent to defraud essential to it, and the circumstances essential to the
completion of the crime, These matters are dealt with in sections 313 to
317 both inclusive.”

The sections mentioned contain matter included in ss.268(b),(c) and
{¢} and 309 of this Code,

1121 é’{. v. RITSON, [1869])L.R. 1 C.C.R.200, the following appears
at p.203:

“I'he definition of forgery is not ... ... that every instrument con-

taining false statements [raudulently madc is a forgery: but ... ...

that every instrument which fraudulently purports to be that which
it is not 1s a forgery, whether the falseness of the instrument consists
in the fact that it is made in a false name, or that the pretended date,
when that is a material portion of the deed, is not the date at which
the deed was in fact exccuted.”

Per Blackburn, J.:

“The definition in Comyns (Dig., tit. Forgery, A-I) is ‘forgery is
where a man fraudulently writes or publishes a false deed or writing
to the prejudice of the right of another'—not making an instrument
containing that which is false, which, [ agreec ... ... would not be

!orgery, but making an instrument which purports to be that which

it is not.”

On this point see also R, v. X, [1919] 2 W.W.R.098, at p.1000.

Filling in a blank cheque without authority is forgery: R. v. WILSON
{18473, 2 Cox,C.C426,

Although by definition it may be forgery 10 sign the name of a fic
ticious person, the case of R. v. CARLO W(1949), 94 C.C.C.95 should be
noticed, where it was said that “The defnition of false document in
Code 5.435(1) is so wide, it gives rise to legitimate doubt that it is in-
corporated in s.466 in its widest possible sense™.

The accused, who was charged with forgery, assumed a name which
was not his own but which was in fact the name of a non-existing per-
son, ‘The court acquitted him, following R. w. INHABITANTS OF
BURTON-UPON-TRENT(1815), 105 E.R.712, where it was said that
“If a party sign an instrument in a name assumed by him for other
purposes a considerable time before (in that case sixteen weeks), such
signature will not amount to a forgery; but otherwise il he assume a
name by which he had never been known before for the purpose of
fraud™.

From subsecs.(3) and (4) it {ollows that, as stated in 9 Halsbury, 1st
ed., 764, it 1s only necessary 1o prove i general intent to defraud; it is
not necessaly Lo prove an intent to defraud any particular person or
thit wny particular person was defrauded. In this connection see s.493(c).

PUNISHMENT FOR FORGERY.—Corroboration.

310. (1) Every one who commits forgery is gnilty of an indicta.
ble nffence and is liable to imprisonment for fourteen years.

(2) No person shall be convicted of an offence under this section
upon the evidence of only one witness unless the evidence of that wit-
ness is corrohorated in a material particular by evidence that impli-
cates the accused.
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468, Every one who commits forgery is guilty of an indictable offence and liable
to fourteen years' imprisonment.

1002. No person accused of an offence under any of the hereunder mentioned
sections shall be convicted upon the evidence of one witness, unless such witness
is corroborated in some material particular by evidence implicating the accused:—

- . [l . . L3 . L3 . L] . - . . - . . - .

(e} Fargery, Part VII, sections four hundred and sixty-cight to four hundred and
seventy inclusive.

Subsec.{1} is the [ormer s.468 as enacted by 1950, .11, s.06. "Fhis pre-
scribed one penalty lor lorgery, and replaced the long enumeration pre:
viously set out in ss.468, 469 and 170. On this marter of substituting
general terms for particulars, see notes to s.280 ante.

Subsec.(2) is the larmer s.1002(e), s.684(c) in the Code of 1892, Tt
modified 5218 of R.8.C. 1886, .171, which applied to “the evidence of
any person interested or supposed to be interested”. The provision in
the Code seems to be a survival from a time when an nteresied party
conld not give evidence at all, wide CAPT. SMITH'S CASE(1T68), 2 East
PO ot

“In such prosccutions (fe, by the party whose hand was lorged)
there was certainly no necessity that the person whose hand-writing
was forged should himself appear 1o prove the lorgery; but the lact
might be proved by others who were acquainted with his hand. That
the reason was, becouse in such prosecutions the party himselt, whose
fand-writing was lorged, would be no competent witness, being inter-
ested in the question.

In the 18th and early 19h centuries this exclusion was based upon
the probability that persons interested were likely to commit perjury.
St is founded’, said Starkie in 1821 ‘on the known infirmities of hu-
man nature, which is too weak to be generally restrained by religion
ot moral obligations, when tempted in o contrary direction by tem-
poral interests . . . . .. the laow must prescribe general rules; and experi-
ence proves that more mischicf would be done by the general reception
of interested witnesses than is occasioned by this general exelusion.’”

Holdswertivs History, Vol IX, p 196, traces the developiment ol the
rule lrom civil o criminal cases and poines oat chat this disqualilication
was got ridd of when it was recognized that mterest 15 a valid objection,
not to compelence bue to credibility,

As to corroboration generally, see notes to s. 131 ante.

UTTERING FORGED DOCUMENT. —Wherever forged.
311.(1) Every one who, knowing that a decument is forged,
{a) uses, deals with, or acts upon it, or -
(b) causes or atlempts (o cause any person to use, deal with,
or act upon it,
as if the document were genuine, is guilty of an indictable offence
and is liable to imprisonment for fourteen years.
(2) For the purposes of proceeitings under this section, the place
where a document was forged is not material.
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This is the former $.467. It was 5,424 in the Code of 1892, and 5.338
in the ED.C. It decals with cases in which the intent specified in 5.309(1)
is carried a step further. As to what constitutes the offence a reference
may be made to R. v. JON(1852), 2 Den.475, which held that the offence
consisted in parting with or tendering the instrument, or offering or
using it in some way te get money or credit by means of it.

For example, in 1. ». X, [1919]2 W.W.R.998, it was held that it was
an offence against this section to present a forged prescription to a
druggist in order to procure liquor. The judgment points out that the
druggist was prejudiced by the fact that his acting upon it might lay
him open to a prosecution for an illegal sale.

The wording of this section may be compared with “uttering” as
dealt with in ss.391(e} and 395, post, and the reader may be reminded
that by this Code, the counterfeiting of paper money is covered by 8,391
{b} and s5.392 et seq. '

EXCHEQUER BILL PAPER. — Making, etc. — Instrumenis, — Counterfeiting
public seals.

312. Every uone who, without lawful authority or excuse, the

proof of which lies upon him,

(a) makes, uses or knowingly has in his possession

(i) any exchequer bill paper, revenue paper, or paper that is
used to make bank notes, or .

(ii) any paper that is intended 1o resemble paper mentioned in
subparagraph (i);

(b) makes, offers or disposes of or knowingly has in his pos-
sesgion any plate, die, machinery, instrument or other writing or
material thai is adapted and intended to be used to commit forg-
ery; or

(e) makes, reproduces or uses a public seal of Canada or of a
provinee, or ihe seal of a public body or authority in Canada, or
of a court of law,

is guilty of an indictable offence and is liable to imprisonment for
fourteen years.

This combines the former ss.471, 472 and 473. $.471 was s.434 in the
Code of 1892, and came from 5.9 and 19 ol the Forgery Act, 1861 (Imp.).
Sec delinitions in s.8(4) and s.268(c), {d} and (). Provisions of the Act of
1861 werce adopted in 55.313 et seq. of the ED.C. but do not correspond
to our Code.

§5.472 was 5.425 in the Code of 1892 and came from s.1 of the Act of
18G1. Cf. 5.318 of the E.-D.C.

5.473, reproduced in mote general terms in $.312(c) was 5.426 in the
Code of 1892, It adapted provisions in $5.28, 31 and 36 of the Act ol 186].

Note that the oflences under this section are committed if the acts
are done without lawful authority or excuse and that intent to detraud
is not specifted. It was held in WELCH v. R., [1951]S.C.R.537, that the
having in one's possession without lawiul excuse of instruments enabling
one to fashion or change a pivce of white paper to resemble Bank of
America bill paper, is an offence within the meaning ot 5.471(a).
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467. Every one is guilty of an indictable offence who, knowing a document to be
forged, uses, deals with, or acts upon if, or attempts to use, deal with, or act upon
it, or causes, or alfempis to cause any person to use, deal with, or act upon it, as
if it were genuine, and is liable to the same punishment as if he had forged the
document.

(2) It is immaterial where the document was forged.

471. Every one s guilty of an indictable offence and liabel to fourteen years’
imprisonment who, without lawful authority or excuse, the proof whereof shall
lie on him,

(a) makes, begins to make, uses or knowingly has in his possession, any machin-
ery or instrument or material for making exchequer bill paper, revenue paper or
paper intended to resemble the bill paper of any firm or body corporate, or per-
son carrying on the business of banking; or

(b) engraves or makes upon any plate or material anything purporting to be,
or apparvently intended to resemble, the whole or any part of any exchequer
bill or bank note; or

(c) uses any such plate or material for printing any part of any such exchequer
bill or bank note; or

(d) knowingly has in his possesion any such plate or material av aforesaid; or

(e} makes, uses or knowingly has in hix possession any exchequer bill paper,
revenue paper, or any paper intended 1o resemble any bill paper of any firm,
body corporate, company or person, carrying on the business of banking, or any
paper upon which is written or printed the whole or any part of any exchequer
bill, or any bank note; or

{f) engraves or makes upon any plate or material anything intended to resemble
the whole or any distinguishing part of any bond or undertaking for the puyment
of money used by any dominion, colony or possession of His Majesty or by any
foreign prince or state, ar by any body corporate, or other body of the like nature,
whether within His Majesty's dominions or without; or

(g) uses any such plate or other material for printing the whole or any part of
such bond or undertaking: or

(h) knowingly offers, disposes of or has in his possession any paper upon which
such bond or undertaking, or any part thereof, has been printed.

472, Every one is guilty of an indictable offence and liable 1o imprisonment for
life who unlawfully makes or who counterfeils any public seal of the United
Kingdom or any part thereof, or of Canada or any part thereof, or of any
dontinion, possession or colony of His Muajesty, or the impression of any such
seal, or uses any such seal or impression, knowing the same to be so unlawfully
made or counierfeited.

473. Every one is guilty of an indictable offence and liable to fourteen years'
imprisonment who unlawfully makes or who counterfeits any seal of a court of
justice, or any seal of or belonging to any registry office or burial board, or the
impression of any such seal, or uses any such seal or impression knowing the same
to be so unlawfully made or counterfeited.
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PRINTING COUNTERFEIT PROCLAMATION,—Tendcring in evidence,
313. Every one who knowingly
{a) prints a proclamation, order, regulation or appointment, or
notice thereof, and causes it falsely to purport to have been print-
ed by the Queen’s Printer for Canada, or the Queen’s Printer for
a province, or
(b) tenders in evidence a copy of a proclamation, order, regula-
tion or appointment that falsely purports 10 have been printed
by the Queen’s Printer for Canada or the Queen’s Printer for a
province,
is guilty of an indictable offence and is liable to imprisonment for
five years.

This is the [ormer s. 474 10 was 5427 in the Code of 1892 and came
from R.S.C. 1886, ¢.165, s.37. Sce s. 117 ante, s.087 post, and ss.21 and 22
of the Canada Foidence Act.

TELEGRAM, ETC., IN FALSE NAME.

314. Every one who, with intent to defraud, causes or procures a
telegram, cablegram or radio message 10 be sent or delivered as be-
ing sent by the authority of another person, knowing that it is not
sent by his authority and with inlent that the message should be act-
ed on as being sent by his authority, is guilty of an indictable offence
and is liable to imprisonment for five years.

This is the former 5475 with the addition of “cablegrm or radio
message’’. [t was 5128 in the Code of 1892 and 5.325 in the E.D.C.

In R.ov. STEWART(I875), 25 U.C.C.P.440, the prisoner had written
out what purported to be a telegram to one McK. It was delivered to
McK. without having been transmitted by wire at all, and on the [aith
of its contents McK. endorsed a draft on which the prisoner received
the proceeds. It was held that he was properly convicted ol forgery.

In B. . GALIOW AY(1909), 15 C.CCB17, the accused was discharged
on habeas covpus. The accused bad sent a telegrion purporting to be
signed by one M. without M’s authority. The purpose wus to have the
addressee meet the accused at Bandl instead of Regina. 1t was held that
intent to defrawd is an essential clement ol the olfence, and that as it
dicdd not appear, the accused was not guilty.

FALSE MESSAGES.

315. Every one who, with intent to injure or alarm any person
sends or causes or procures to be sent by telegram, letter, radio,
cable or otherwise a message that contains matter that he knows is
false is guilty of an indictable offence and is liable to imprisonment
for two years.

This as the Tormer 5176 widened similarly (o 5310 It was $.429 in
the Code ol 1892, [t was not in the E1DC but wis added to the Cana-
diann Bill of 1892 as o subsceotiom of s A28, Taschereau’s edition ol the
Code of 1892, 11528, comments that it scams 1o cover a letter or message
intended to njure or alarm nac onty the person Lo whaom it is sent, but
others as well.
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474. Every one is guilty of an indictable offence and liable to seven years’ im-
prisonment who prints any proclamation, order, regulation oy appointment, or
notice thereof, and causes the same falsely to purport to have been printed by the
King’s Printer for Canada, or the Government printer for any province of Can-
ada, as the case may be, or tenders in evidence any copy of any proclamation,
order, regulation or appointment which jalsely purports to have been printed as
aforesaid, knowing that the same wus not so printed.

475, Every one is guilty of an indictable offence who, with intent to defraud,
causes or procures any telegram to be sent or delivered as being sent by the
authority of any person knowing that it ix not sent by such authority, with intent
that such telegram should be acied on as being sent by that person’s authority,
and is liable, upon conviction thereof, to the same punishment as if he had
forged a document to the same effect as that of the telegram.

476. Every one is puilty of an indictable offence and liable 1o two years™ imprison-
ment who, with intent to injure or alurm any person, sends, causes, or procures
to be sent any telegram or Ietter or other message containing matter which he
knows to be false.

265, Every one is guilty of an indictable offence and liable to ten years' imprison-
ment who sends, delivers or utters, or directly or indirectly causes 1o be received,
knowing the contents thereof, any letter or writing threatening to kil or murder
any persci.

516. Every one is guilty of an indictable offence and liable to three years’ im-
prisonment who sends, delivers or utters, or directly or indirectly causes to be
received, knowing the conrents thereof, any letter or writing threatening to burn
or destroy any building, or any rick or stack of grain, hay or straw or other
agricultural produce, or any grain, hay or straw or other agricultural produce
in or under any building in or under any building, or any ship or vessel.

537. (1) Every one is guilty of an offence and liable, on summary conviction, to
a penalty not exceeding five hundred dollars over and above the amount of
injury dane, or to one year's imprisonnient with or without hard labour, who

(¢} who sends, delivers or utters, or directly or indirecily canses to be received,
knowing the contents thereof, any letter or writing threatening to kill, maim,
wound, poison, or injure any dog, bird, beast, or other aninal, not being cartle,
but being the subject of lurceny at common law, or being ordinarily kept in a
state of confinement, or kept for any lawful purpose.

- . . . L} - . . - - - . . . . - .

THREATENING LETTERS.—Punixhment.
316. (1) Every one commits an offence who sends, delivers, ut-
ters or direclly or indirectly causes any person to receive
(a} aletler or writing that he knows contains a threat to cause
death or injury to any person; or
(b} aletter or writing that he knows contains a threat
(i) 1o burn, destroy or damage real or personzl property, or
(ii) 1o kill, maim, wound. poison or injure an animal or
bird that is the property of any person,
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(2) Every one who commits an offence under paragraph (a) of
subsection (1) is guilty of an indictable offence and is liable to im-
prisonment for ten years.

(3) Every one who commits an offence under pavagraph (b) of
subsection ({) is guilty of

(a) an indictable offence and is liable to imprisonment for two
yedars, or )
(b) an offence punishable on summary conviction,

This gathers together a number of provisions relating to threats that
formerly appeared in different places. Par.(a) is the former 5265 changed
to read “to cause death or injury” instead of “to kill or murder”, 5.265
was 5.233 in the Code of 1892, and s.415 in the E.D.C., being adapted
from 24 and 25 Vict,, ¢.100, 5.16, and 1 and £ Wm. IV, c.44, 5.3 (Ireland).

Par.(b)(i) puts in general terms the provisions of s.516 as re-cnacted
by 1938 c.44, s.33. 8.516 was 5487 in the Code of 1832 and was part of
5.416 of the E.D.C. into which it was adapted from 24 and 25 Vict,, ¢.97,
550 and 1 and 2 Wm. IV., c44 (Ireland). The Imperial Commissioners
{(p.-13) mention it as being taken from what werc usually called the
“Whiteboy Acts”, applicable to Ireland.

Par.(b)(ii) comes from the former s.557(1)(c) which was added to the
Code by 1930, c.11, s.10, and 5.538 which was s.502 in the Code of 1892,
and was also part of 5416 in the E.D.C. Provisions similar to par.(b) ap-
peared in R.S.C. 1886, c.173, 5.8, An Act respecting Threats, Intimidation
and other Offenses.

This section refers to written threats. As to binding over in case of
threats generally, see s.717, post. As 10 threat to murder sce 5.413.

DRAWING DOCUMENT WITHOUT AUTHORITY.—Untering.
317. Every one who
(a) with intent to defraud and without lawful authority makes,
executes, draws, signs, accepls or endorses a document in the
name or on the account of another person by proecuration or
otherwise, or
(b) makes use of or utters a document knowing that it has been
made, executed, signed, accepted or endorsed with intent to de-
fraud and without lawful authority, in the name or on the ac-
count of another person, by procuration or otherwise,
is guilty of an indictable offence and is liable to imprisonment for
fourteen years.

This is the former s477. It was s.431 in the Code of 1892, and 5.340
in the E.D.C. It comes originally [rom s.24 ol the Forgery Act, 1861
(Imp.}, and appears to have resulted from the following cases:

R. v. ARSCOTT(18%1), 6 C. & PA408: In this case accused wrote on
the back of a bill of exchange “Reccived for R, Aickman, G. Arscott”.
He was indicted for lovgery and uttering and it was held that he could
not be convicted. Per Lictledale, J.:

“f take it, that to {orge a receipt for money, is writing the name of the
person [or whom it is received. But, in this case, the acts done by the
prisoner were, receiving for another person, and signing his own
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538. Every one is guilty of an indictable offence and liable to two years' imn-
prisonnient who sends, delivers or utters, or directly or indirectly causes to be
received, knowing the contents thereof, any Ietter or writing threatening to kill,
maim, wound, peison or injure any caitle.

477, Every one is guilty of an indictable offence who, with intent to defraud
and without lawful authority or excuse, makes or executes, draws, signs, accepis
or endorses, in the name or on the account of another person, by procuration or
otherwise, any document, or makes use of or utters any such document knowing
it to be so made, executed, signed, accepted or endorsed, and is liable to the same
punishment as if he had forged such document.

name. UUnder these circumstances the prisones must be acquitted upon
this indictment.”

R.uv. WHITE(S47), ]| Den 208: Prisoner, fulsely averring that he had
authority to endorse a bill of exchange for I'. Tomlinson, wrote on the
back “per procuration, Thomas Tomlinson, Lmanuel White” The bill
was discounted and the prisoner made off with the money. Held, no
forgery.

It was urged that the prisoner had counterfeited nothing, that the
writing was not made as the writing of another, but avowedly that of
the prisoner himself: and though be may have committed fraud in say-
ing that he was authorised to make the endorscment, this was not a
forgery, but a mere false pretence. There are no reasons for judgment
but the court seems to have upheld this view.

Taschereau, p.524, notes that this case cannot now be followed.

R.v. CLIFFORD{1845), 2 Car. and Kir.202: 1. had signed a post ofhce
order with the name of W.S. on the strength of a letter written by the
prisoner and purporting to come from W.S. giving him permission to do
s0. B. wrote without imitating any person’s signature, Held that the
prisoner was guilty of forgery, but that B. was an innocent agent.

In Canada it was held in R. v. WEIR(1899), 3 C.C.C.155 and 499, that
5.431(477) creates two distinct offences, one, the making and signing, etc.,
and the other, the uttering, and that the indictment must set out the es-
sentials of cach. Held also that a charge may be laid although the name
signed is that of a testamentary succession or of an estate in liquidation
(e.g., “Estatc John Doe"). :

BOISSEAU w. R.(1923), 41 C.C.C.33, although on this section, turaed
entirely on a question of the material to be furnished on a stated case.

OBTAINING, ETC., BY INSTRUMENT BASED ON FORGED DOCUMENT.

318. Every one who demands, receives, or obtains anything, or
causes or procures anything to be delivered or paid to any person
nnder, upon, or by virtue of any inglrument issued under the author-
ity of law, knowing that it is based on a forged decument, is guilty of
an indictable offence and is liable to imprisonment for fourteen
years.

This is part of the former 5.478(a). The first part of that paragraph,
which made it an offence to demand, receive or obtain anything by
means of a forged instrument, has been dropped as being covered by
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s.311, ante. The former pat.fb), dealing with attempts, has also been
dropped «s being covered by 5206, post. The portion reproduced here is
widened to cover all instruments wssued under lawlul authority. S.478
appearcd as 5.132 in the Code of 1892 and as s.341 in the ED.C. 1t was
taken from the Forgery et 1861 (lmp.) and, although new in the form in
whicl it appeared theve, it was Iramed in part upon 38 Geo. 111, €52,
5.2 (L], and Il Geo. IV, ¢.20, .85, A note by the draltsman says that it is
intended to embrace every case of demanding, cte, any property what-
soever upon lorged instruments, andd it s intended to inchude bringing
an action on any forged hill of exchange, note, or any security for mouvey.
The words “"procure to be delivered or paid 1o any person™ were in-
serted to include eases where one person by means of a torged instru-
ment ciruses money to he paid to another person,

It has been held cthat “instruwmend” includes o business document:
R.v. RILEY, [1806]1 (.B.309; 1. 1. CADE, [1914] 2 K.B.209.

COUNTERFEITING STAMP. — Lsing, — Possessing. — Instrutents for counnter-
feiting stamps.—Counterfciting mark,—Selling.—Aflixing false mark.—Aflix-
ing connterfeit mark,—*Mark,”—*“Stamp.”
319. (1) Every one who
(a) fraudulently uses, mutilates, aflixes, removes or counter-
feits a stamp or part thereof ;
{(b) knowingly und without lawlul excuse, the proof ol which
lies upon him, has in his possession
(i) a counterfeit stamp or a stamp that has been fraudulent-
ly muilated, or
(ii) anything bearing a stamp of which a part has been
fraudulently erased, removed or concealed; or
(e) without lawful excuse, the proof of which lies upon him,
makes or knowingly hus in his possessien a die or instrument
that is capable of making the impression of a stamp or part
thereof,
is guilty of an indictable offence and is liable to imprisonment for
fourteen years.
(2) Every one who, without lawtul sutherity,
(a} makes a mark,
(h) sclls, or exposes for sale, or has in his possession a count-
erfeil mark, or
(¢} affixes a mark to anything that is required by law to be
marked, brunded, scaled or wrapped other than the thing 1o
which Lhe mark was originally affixed or was intended to be
atfixed, or
(d) uffixes a commterfeit mark 1o anything that is required by
law to be marked, branded, sealed or wrapped,
is guilty of an indictable offence and is liable 1o imprisonment for
fourteen years,
(3) In this section,
(e} “mark” mesns a mark, brand, seal, wrapper or design
uzed by or on behalf of
(i) the Government of Canada or of a province,
(i) the government of a state other than Canada, or
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478. Every one is guilty of an indictable offence and liable to fourteen years' im-
prisonment who

{a) demands, receives, or obtains anything, or causes or procures anything fo be
delivered or paid to any person, under, upon, or by virtue of any forged instru-
ment knowing the same to be forged, or under, upon, or by virtue of any probate
or letters of adminisiration, knowing the will, codicil or testamentary writing on
which such probate or letters of administration were obtained to be forged, or
knowing the probate or letters of administration to have been obtained by any
false oath, affirmation, or affidavit; or

(h) attempts to do any such thing as aforesaid.

479, Every one is guilty of an indictable offenice and liable to fourteen yeurs' im-
prisonment who

{a} frandudently counterfeits any stamp, whether impressed or adhesive, used for
the purposes of revenue by the Goverminent of the United Kingdom or of Can-
ada, or by the Govermunent of any province of Canada, or of any possession or
cofony aof His Majestv, or by any foreipn prince or state; or

(h) knowingly has in his possession, selly or exposes for sale, or utters or uses
any such counterfeit stamp: or

(¢} without fawful excuse, the proof whereof shall lie on him, makes, or has
knowingly in his possession, any die or instrument capable of making the inipres-
sion of any such stamp as aforesaid, or any part thereof; or

fd) fraudulently cuts, tears or in any way removes from any material any such
stamp, with intent that any use should be made of such stamp or of any part
thereof; or

{e) fraudulently puailates any such stamp with intent that any use should be made
of any part of such stamp,; or

(f) fraudulently fixes or places wpon any material, or upon any stamp aforesaid,
any stamp or part of a staomp which whether fraudulently or not, has been cut,
torn, or in any other way removed from any other material or out of or from
any other stamp! or

g} fraudulently erases, or otherwise, either really or apparently, removes, from
any stamped material, any nwne, sum, date, or other matter or thing thereon
written, with the Intent that any use should be made of the stamp upon such
material; or }

(hy knowingly and without lawful excuse the proof whereof shall lie upon him
has in hiy possession any stamp or part of a stamp which has been fraudulently
cut, torn, or otherwise removed front any material, or any stamp which has been
fraudulently mutitated, or any stomped material out of which any name, sum,
date or other matter or thing has been fraudulently erased or otherwise, either
reallv or apparently, removed: or

() without lawful authority makes or counterfeits any mark, brand, official
figuior seal, liguor seal, wrapper or design used by the Goversunent of the United
Kingdom of Great Britian and Northern Ireland, the Government of Canada, or
the Govermment of any province of Canada, or by any Department or officer of
any Board of Comimnission established by such Government for any purpose in
connection with the service or business of such Government, or the impression
of any such mark, brand, official liguor seal, liquor seal, wrapper or design, or
sells, or exposes for sale, or has in his possession any such counterfeit mark,
brand, official liguor seal, liguor seal, wrapper or design, or any goods, having
thereon a counterfeit of any such mark, brand, official liquor seal, liquor seal,
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(iii) a department, board, commission or agent establizshed
by a government mentioned in subparagraph (i) or (ii)
in connection with the service or business of that govern-
ment; and

(b) “stamp” means an impressed or adhesive stamp used for
the purpose of revenue by the Government of Canada or of a
province or by the government of a state other than Canada.

This is the former s479. In subsec.(3)(a) the definition of “mark”
1s widened to include Government marks on goods other than liquor,
as to which see also 5.359, post. The former 5.479(i), which was re-enacted
by 1981, ¢.28, s.6;, reierred only to Government marks on liquor.

As to subsec.(1){a) see also s.60 ol the Post Office Act, R.S.C. 1952,
¢.212, under which 1t 15 an indictable olfence frawdulently to remove
a stamp {rom mail or to remove a mark or cancellation from a stamp.

$.479 wus 5435 in the Code of 1892 and (as to parsfa) to (h)), s.347
in the £.D.C., being based upon 33 and 34 Vict, ¢ 98, s.18. Par. (h) of
5.435 extended the earlier legislation by the reference to possession. Sce
also 5.2(32) and s.3(2), anfe.

R.v. LOWDEN(1913), 9 Cr.App.R. 195, was a case in which accused
was convicted for sclling what purported to be cancelled £1 stamps
for collections, both the stamps and the obliterations being forgeries.

In R. v. MILLER(1951), 56 C.C.C.97, a conviction under 5.479(i) was
aflirmed, it being found on circumstantial evidence that the accused knew
that the liquor scals in his possession were forged.

INJURING DOCUMENTS.—*“Election document.™

320. (1) Every one who unlawfully

(a) destrovs, defaces or injures a register, or any part of a
register of births, haptisms, marriages, deaths or burials that
is required or authorized by law to be kept in Canada, or a
copy or any part of a copy of such a register that is required
by law 1o be transmitted to a registrar or other officer,

(b) inserts or caunses to be inserted in a register or copy re-
ferred to in paragraph (e) an entry, that he knows is false,
of any matter relating to a birth, baptism, marriage, death or
burial, or erases any material part from soch a register or
copy.

(¢) destroys, dumages or obliterales an election document or
causes an election document to be destroyed, damaged or ob-
Iiterated, or

(d) makes or causes to be made an erasuvre, alteration or in-
terlineation in or upon an election doeurment,

is guilty of an indictable offence and is liable to imprisonment for
five years.

(2) In this section, “election document’ means any document or
writing issued under the authority of an Act of the Parliament of
Canada or of a legislature with reapect to an election held pursuant
to the autherity of any such Act.

Sec notes following s.321.
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wrapper or design, or affixes any such mark, brand, official lignor seal, liguor
seal, wrapper or design to any goods required by law to he marked, branded,
sealed or wrapped other than those to which such mark, brand, official liguor
seal, liquor seal, wrapper or design was originally affixed or intended to be af-

fixed.

480. Every one is guilty of an indictable offence and liable to fourteen years im-
prisonment who

(a} unlawfully destroys, defaces or injures any register of births, baptisms, mar-
riages, deaths or burials required or authorized by law fo be kept in Canada, or
any part thereof, or any copy of such regisier, or any part thereof required by
law to be transmittted to any registrar or other officer, or

(b) unlawfully inserts in any such register, or any such copy thereaf, any entry,
krnown by him to be false, of any matter relating to any birth, baptism, marriage,
death or burial, or erases from any such register or document any material part
thereof.

481. Every one is guilty of an indictabie offence and liable to ten years' im-
prisonment who,

{a) being a person authorized or required by law ta give any certified copy of any
entry in any regisier in the lust preceding section mentioned, certifies any writing
to be a true copy or extract, knowing it to be false, or knowingly utters any such
certificate; or

(b) unlawfully and for any fraudulent purpose takes any such register or certi-
fied copy from its place of deposit or conceals it; or

{c) being a person having the custody of any such register or certified copy, per-
mits it to be so taken or concealed.

482. Every one is guilty of an indictuble offence and liable to seven years' im-
prisonment who

(a) being by law required 1o certify that any entry has been made in any such
register makes such certificate knowing that such entry has not been made; or

{b) being by law required to make a certificate or declaration concerning any
particular required for the purpose of making entries in such register, know-
ingly makes such certificate or declaration containing a falsehood, or

(c) being an officer having custody of the records of any court, or being the deputy
of any such officer, wilfully utters a false copy or certificate of any record; or

{d) not being such officer or deputy fraudulently signs or certifies any copy of
certificate of any record. or uny copy of any certificate, as if he were such officer
or deputy.

483. Everv one is guilty of an indictable offence and liable to two years' imprison-
ment who

(a) being an officer required or authorized by law to make or issue any certified
copy of any document or of any extract from any document, wilfully certifies, as
a trie copy of any document or of any cxtract from any such document, any
writing which he knows to be untrue in any material particular; or

(b) nor being such officer as aforesaid fraudulently signs or certifies any copy of
any document, or of any exiract from any document, as if he were such officer.

528, Every one is guilty of an indictable offence and liable 10 seven yvears im-
prisonment who wilfully
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FALSE COPY FROM REGISTER.—Fraudulent copy by person not authorized.
—Civing false particulars.

321. Every one who

(a) being authorized or required by law 1o make or issue a certi-
fied copy of, extract from or certificate in respect of a register,
record or document, knowingly makes or issues a false certified
copy, extract or certifieate,

(b) not being authorized or required by law to make or issue a
certified copy of, extract from or certificate in respect of a regis.
ter, record or document, frandulently makes or issues a copy, ex-
tract or certificate that purports to be certified as authorized or
required by law, or

(¢) being authorized or required by law 1o make a certificate or
declaration concerning any particular required for the purpose
of making entries in a register, record or document, knowingly
and falsely makes the certificate or declaration,

is gunilty of an indictable offence and is liable to imprisonment for
five years.

55.320 and 321 combine the former ss.480 to 488 and s.528. $s.480
to 483 werc 55.436 to 439 in the Code of 1892, and 55.348 to 352 in the
E.D.C., being based upon 24 and 23 Vict,, .98, 5530, 37, 28 and 29 (Imy),
the Forgery Act, 1861,

A note (Greaves' Cons. Acts p.246), relers to 5.37 of the Forgery Act,
1861 (Tmp.), and is to the effect that new provisions were added because
of BOWEN'S CASE(1814), 1 Den22. In that case the prisoner had ob-
tained access 1o cevtain registries and had taken away copies of registers
upon which he obliterated certain entries and substituted others which
would have proved part of the pedigree of the claimant to an estate,

Concernng (he former 5,528 which appears in {(1¥{c¢) and (d) and (2)
above, it may be pointed out that it appeared first in the Dominion
Elections Act, R5.C, 1886, ¢.8 and that it came into the Criminal Code
of 1802 as s.503 with the addition of the word “ballot”. The provincial
Elections Acts to sone extent cover the same ground.

In R. v. DUGGAN{I906), 12 C.C.C.117, the accused, a returning
officer, was charged with altering a voler’s list in a Dominian election.
Phippen, ]. A., said at p.165:

“There is no doubt that section 508 of the Code was [ramed to avoid
alterations or crasures in lists which might prevent those legally en-
titled (rom exercising their franchise, or allow ungualificd  persons
a voice in the election of a member.”

PART VIIL
FRAUDULENT TRANSACTIONS RELATING TO
CONTRACTS AND TRADE.

INTERPRETATION.

“GOODS.”—"Trading stamps.”
322, In this Part,

(a) ‘‘goods” means anything that is the subject of trade or com-
merce; and
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(a} destroys, injures or obliterates, or causes {o be destroyed, injured or obliter-
ated, or

(b} makes or causes to be made an erasure, addition of names, or interlineation
of names in or upon;

any writ of election, or any return to a writ of election, or any indenture, poll-
book, voters’ list, certificate, affidavit or report, or any document, ballot or paper
made, prepared or drawn out according to any law in regard to Dominion, pro-
vincial, municipal or civic elections.

335. Inthis Part, unless the context otherwise requires,

fe) “goods,” for the purpose of the sections relating to forgery of trade-marks
and fraudulent marking of merchandise, means anything which is merchandise
or the subject of trade or manufacture;
(x} “trading stamps” includes, besides trading stamps cormmonly so-called, any
form of cash receipt, receipt, coupon, premium ticket or other device, designed
or intended to be given 1o the purchaser of goods by the vendor thereof or his
employee or agent, and to represent a discount on the price of such goods or a
premiium to the purchaser thereof, which is redecmable either
(i) by ary person other than the vendor, or the person from whom he purchased
the goods, or the manufacturer of the goods, or )
(ii) by the vendor, or the person from whom he purchased the goods, or the
manufacturcr of the goods, in cash or goods not his property, or not his exclisive
Property, or
(iii} by the vendor elsewhere than in the premises where such goods are pur-
chased;
or which does not show upon its face the place of its delivery and the merchant-
able value thereof, or is not redeemable at any time;
(2) . An offer, printed or marked by the manufacturer upon any wrapper, hox or
receptacle, in which goods are sold, of a premium or rewurd for the retirn of
such wrapper, box or receptacle, to the manufacturer, is not « trading stamp
vithin the meaning of this Part. :

{(b) “trading stamps” includes any form of cash receipt, receipt,
coupon, premium ticket or other device, designed or intended to
he given to the purhaser of goods by the vendor thereof or on his
hehalf, and to represent a discount on the price of the goods or
a premium to the purchaser thereof

(i) that may be redeemed

(A) by any person other than the vendor, the person from
whom the vendor purchased the goods, or the manufactur.
er of the goods,

(B) by the vendor, the person from whom the vendor pur-
chased the goods, or the manufaciurer of the goods in cash
or in goods that are not his property in whole or in part, or

(C) by the vendor elzsewhere than in the premises where the
goods are purchased or

(ii) 1hat does not show npon its face the place where it is de-
livered and the merchantable value thereof; or
(iii) that may not be redeemed upon demand at any time,
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but an offer, endorsed by the manufacturer upon a wrapper or
container in which goods are sold, of a premium or reward for’
the return of that wrapper or container to the manufacturer is
not a trading stamp.

Par.(a) is the former 5.335(1)(0). It came from s5.443(d) in the Code of
1892, and from 1888, .41, s.2(d).
Par.(b) is the former 5.335(1)(x) and (2). See notes to 5.369, post.

Fraup.

FRAUD.—Affecting public market,

323. (1)Every one who, by deceit, falsehood or other fraudulent
means, whether or not it is a false pretence within the meaning of
this Act, defrauds the public or any person, whether ascertained or
not, of any property, money or valuable security, is guilty of an in-
dictable offence and is liable to imprisonment for ten years.

(2) Every one who, by deceit, falsehood or other fraudulent
means, whether or not it is a false pretence within the meaning of
this Act, with intent to defraud, affects the public market price of
stocks, shares, merchandise or anything that is offered for sale to
the public, is guilty of an indictable offence and is liable to imprison-
ment for ten years.

This comes from the former s.444. By that section, as it stood before
1948, it was uan oflence to conspire with any other person “by deceit
or falsehood or other fraudulent means, to defraud the public or any
person, ascertained or unascertained, or to affect the public market price
of stocks, shares, merchandise, or anything else publicly sold, whether
such deceit or {alsehood or other fraudulent means would or would not
amournt to a false pretense”. It was altered by 1948, .39, s.13, by striking
out the words “conspires with any other person”. As it stood originally,
5.444 was 5.394 in the Code of 1892 and 5.284 in the E.D.C.

It was explained (Hansard 1948, Vol. V, page 518%) that the con-
spiracy sections elsewhere in the Code would take effect if there were
conspiracy, anl also thar it was assumed that fraudulent statemcents
could be made [or the purpose ol affecting the market price of shares
which would not amount 1o the oflence of obtaining goods by false pre-
tenses. With reference to the amendment it was said also in R, ». SUTH-
ERLAND{1950), 97 C.C.C. 113 that:

AR the effece ol .19 of {the Interpretation Act) is to leave the
Crown in the same position on a prosecution alter the repeal as it
would have hecny belore the r(,pcal subject only to this, namely, that
the Crown was limited m proving the commission ol the oflence to the
vear 1947 and to that portion of 1948 expiring on the date of the
repeal.”

Although the section appears to have been designed to protect the
public against fraudulent stock exchange transactions it un(loubtedly
goes much {urther, In R, v. BOILCE I(WJI) 102 C.C.C.239, a conviction
under the amcnded section was affirmed on appeal in a case in which the
complainant had been induced to buy what he was led to believe was
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444. Every one is guilty of an indictable offence and liable to five years’ imprison-
ment who, by deceit or falsehood or other fraudilent means, defrands the public
or any perton, ascertained or unascerigined, or affects the public market, price of
stocks, shares, merchandise, or anything else publicly sold, whether such deceit
or falsehood or other fraudulent meany would or would not amount to a false
pretense as hereinbefore defined.

gold but which tuwrped ow to he brass. The court rejected an argument
that the scetion covered stock market {rauds only and that che tacts of
the casc could only be dealt sith under 5105 {lalse prerenses).

A difliculey which arises was noticed in R. . LAKE(1958), 107 C.C.C
97, also an appeal [rom conviction under this section. The following
appears at page 99: )

"It is plain that the oflence of larceny or thelt by a rick in some cases
so nearly resemibles that of obtaining by fraudulent means, deceit or
falsehood as 1o create veal diflicully i distinguishing one from the
other. However, one intelligent distinction is: In cheft the owner
of the thing stolen has no intention Lo part with his property therein
to the person taking it, while in the case of deceit, falschood or other
frandulent means the owner does intend to part with his property
in the money or chattel, but it is obtained from him by an act of de-
liberate deception, praciised with the object of gaininy something of
recognized value [rom the owner to his prejudice: HEAP v. MOTOR-
ISTS ADVISORY AGENCY, [1923]1 K.B.L77; WHITEHORN
BROS., o DATISON, 19111 K. B, 468 alL p.‘l?':}, pey Buckley, L.}J."

It is submiteed that the section, by its velerence Lo the public, covers
what was known as an indictable cheat at conunon law and exrends it by
reference to “any person whether ascerttined or not”. Tt is said i Hals
bury, 2nd ed., Vol 9, p.h63, that o obtain the property of anather
by fraud does not amount to a cheat at common lTaw unless it is eflected
by a deceitlul and illegal practice, not amounting to felony, whick di-
rectly affects the public, and that a mere private cheat or imposition,
even if accompanied by o false aflirmation, is not indictable as a cheat
at commmaon law, il no False token is used.

To illustrate the distinction, it has been held that where sixteen gal-
lons ol ligquor were deceitiully sohl as eighteen gallons, (heve was ohly
an imposition on the particular purchaser by which he could not have
suffered except for his own carclessness in not measuring it, but that to
sell by the use of false weights or measures was an indictable cheat.

The principle of the section cannot be better iltustrated than by the
case of . v DE BERENGER ¢t (:E.(]Si‘l), 3 M. & S.67, 105 LR.536. The
defendants were shown to have circulated rumours that Napoleon
Bonaparte had been killed and that peace would soon be made with
France, their purpose being to raise the price of Government securities.
The following is quoted:

“The purposc itself is mischievous, it strikes at the price ol a vendible
commmodity in the market, and if it gives a fictitious price, by means
of false rumours it is a fraud levelled against the public, for it ts against
all such as may possibly have anything to do with the funds on that
particular day”
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It was said, too, to be unnecessary o set out the names of persons
who would be affected “for the defendants could not, except by a spirit
of prophecy, divine who would be the purchasers on a subsequent day".
On this last poim see s.493, post.

See also notes to s8.303 and 304, enie, R. v. SIMPSON and SIM-
MONS(1943), 79 C.C.C.344, and R, v. MELNYK(1947), 90 C.C.C.257,
noted under s.108, post.

It has been said that to deceive is by falschood to induce a state of
mind, and to defraud is by deceit to influence conduct.

USING MAILS TO DEFRAUD.

324. Every one who makes use of the mails for the purpose of
transmitting or delivering letters or circulars concerning schemes
devised or intended to deceive or defrand the public, or for the pur.
pose of obtaining moeney under false pretences, is guilty of an indict-
able offence and is liable to imprisonment for two years.

This is the former 5.209(c). It came from R.S.C. 1886, .35, 5.103 and
47 & 48 Vict,, .76, 5.4 (Imp.). See also 5.158, ante.

FRAUDEULENT MANIPULATION OF STOCK EXCHANGE TRANSACTIONS.

325. Every one who, through the facility of a stock exchange,

curb market or other market, with intent to create a false or mislead-
ing appearance of active public trading in a security or with intent
to create a false or misleading appearance with respect to the market
price of a gecurity,

(a) effects a transaction in the security that involves no change in
the beneficial ownership thereof,

(b) enters an order for the purchase of the security, knowing
that an ordcer of substuntially the same size at substantially the
same time and at substantially the same price for the sale of the
security has been or will be entered by or for 1the same or different
persons, or :

(¢) enters an order for the sale of the security, knowing that an
order of subsiantially the same size at substantially the same
time and at substantially the same price for the purchase of the
security hus been or will be entered by or for the same or dif-
ferent persons,

is guilty of an indictable offence and is liahle to imprisonment for
five years.

This 15 the lormwer so1 LA which was enacted into the Code hy 1018,

¢.89, s. 14 v was expliined {Fansard 1913, Vol V., page 5H190) as follows:

“It deals with [raudulent manipulations of the stock exchange. Tt is

designed 1o prevent riudulent munipulations of transactions on the

stock exchirge wnd will make quite o nmwnber of 'wash’ sales ceiminal.”

Wash sale muy be taken as a colloguial velerence 1o the simulated
transacuons which the section deseribed.
GAMING IN STOCKS OR MERCUANDISE.
to acquire or scll—Contract without delivery or intention to rcceive.
—Onus.

326. (1) Every one is guilty of an indictable oftence and is liable
to imprisonment for five years who, with intent to make gain or

Muking contract withont intention
Saving.
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209. Every one is guilty of an indictable offence and is liable to two years im-
prisonment who makes use of the mails for the purpose of transmitting or deliver-
ing

(¢} any letter or circular schemes devised or intended to deceive and
defraud the public, or for the purpose of obtaining money under false pretences.
4444, Every one is guilty of an indiciable offence and liable to five years' im-
prisonment who, through the facility of any stock exchange or curb market, or
other market, with the intent of creating a false or misleading appearance of
active public trading in any security, or with the intent of creating a false or
misleading appearance with respect to the market price of any security:—

(a) effects any transaction in such security which involves no change in the bene-
ficial ownership thereof, or

{b) enters an order for the purchase of such security with the knowledge that
an order of substantially the same size at substantially the same time and at sub-
stantially the same price for the sale of any such security has been or will be
entered by or for the same or different persons; or

{c) enters an order for the sale of any such security with the knowledge that an
order of substantially the same size at substantially the same time and at sub-
stantially the same price for the purchase of any such security has been or will
be entered byor for the sume or different persons.

231. Every one is guilty of an indictable offence and liable to five vears' im-
prisonment, and to u fine of five hundred dollars, who, with the intent to make
gain or profit by the risc or fall in price of any stock of any incorporated or unin-
corporated company or undertaking, either in Canada or elsewhere, or of any
goods, wares or merchandise,

(a} without the bona fide intention of acquiring any such shares, goods, wares
or merchandise, or of selling the same, as the case may be, makes or signs, or
authorizes to be made or signed, any contract or agreement, oral or written, pur-
porting to be for the sale or purchase of any shares of stock, goods, wares or
merchandise; or

(b) makes or signs, or authorizes to be mude or signed, any contract or agree-
ment, oral or written, purporting to be for the sale or purchase of any such shares
of stock, goods, wares or merchandise in respect of which no delivery of the
thing sold cr purchased is made or received, and wirhout the bona fide intention
to make or recelve such delivery.

profit by the rise or fall in price of the stock of an incorporated or
unincerporated company or undertaking, whether in or out of Can.
ada, or of any goods, wares, or merchandisze,

{a) makes or signs, or authorizes to be made or signed, any
conltract or agreemecnt, oral or wrilten, purporiing to be for
the purchase or sale of shares of stock or goods, wares or mer-
chandise, without the bhona fide intention of acquiring the
shares, goods, wares or merchandise or of selling them, as the
case may be; or

(b) makes or gigns, or authorizes to be made or signed, any
contract or agreement, oral or written, purporting to be for
the sale or purchase of sharea of stock or goods, wares or mer-
chandise in respect of which no delivery of the thing sold or
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purchased is made or received, and without the bona fide in-
tention of making or receiving delivery thereof, as the case
may be,
but this section does not apply where a broker, on behalf of a pur-
chaser, receives delivery, notwithstanding that the broker retains or
pledges what is delivered as security for the advance of the purchase
money or any part thereof,

(2) Where, in proceedings under this section, it is established
that the accused made or signed a contracl or agreement for the sale
or purchase of shares of siock or goods, wares or merchandise, or
acted, aided or abetied in the making or signing thereof, the burden
of proof of a bona fide intention to acquire or to sell the shares,
goods, wares or merchandise or to deliver or to receive delivery
thereof, as the case may be, lies upon the accused.

Subsec.(1) is the former s.231. It was 5.201 jn the Code of 1892.
Subsec.(2) is the former 5.987. It was 5.704 in the Code of 1892 amend-
ed by 1908, ¢.18, 5.13 to read “to acquire or to sell such shares, goods” etc.
These provisions originated in 51 Vict.,, ¢42 (Can.) ss.1-8. They are
designed to strike at what are called bucket shops. In PEARSON v. CAR-
PENTER AND SON(1904), 85 S.C.R.380, it was said (per Neshitt, ].)
that “(they) were carrying on . ... .. what is popularly known as a
bucket shop, pure and simple, that is to say, there was an absolute
unreality as to any transactions. They never placed or intended to place
any order which was telegraphed to them but simply entered same upon
the sheets and bet against it.”
Relerring to this case, it was said in BEAMISH v. JAMES RICHARD-
SON AND SONS LTD(1914), 23 C.C.GC.394, that:
“A ‘bucker shop” has been held to be a place where bets are made as
to the rise or fall ol commodities under the guise of fictitious sales
and putchases.”

BROKER REDUCING STOCK BY SELLING FOR MIS OWN ACCOUNT.

327. Every one is guilty of an indictable offence and is liuble to
imprisonment for five years who, being an individual, or a member
or employee of a parinership, or a director, officer or employee of a
corporation, where he or the partnership, or corporation is em-
ployed as a broker by any customer to buy and earry upon margin
any shares of an incorporated or unincorporated company or under-
taking, whether in or out of Canada, thereafter sells or causes to be
sold shares of the company or undertaking for any account in which

(a) he or his firm or a partner thereof, or

(b) the corporation or a director thereof,
has a direct or indirect interest, if the effect of the sale is, otherwise
than unintentionally, to reduce the amount of such shares in the
hands of the broker or under his control in the ordinary course of
business below the amount of such shares that the broker should be
carrying for all customers,

This i3 the Jormer 231\ which come inw the Code by 1930, 11,
s.3. It was explained (Hansuard 1930, p.2712) that it was heing mrroduced
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(2) It is not an offence under this section if the broker of the purchaser receives
delivery, on his behalf, of the articles sold, notwithstanding that such broker
retains or pledges the sume as security for the advance of the purchase money
or gny part thereof.

987. Whenever, on the trial of a person charged with making an agreement for
the sale or purchases of shares, goods, wares or merchandise in the manner set
forth in section two hundred and thirty-one, it is established that the person so
charged has made or signed any such contract or agreement of sale or purchase,
or has acted, aided or abetted in the making or signing thereof, the burden of
proof of the bona fide intention to acquire or to sell such shares, goods, wares or
merchandise, or to deliver or to receive delivery thereof, as the case may be,
shall rest upon the person so charged.

231A. Every person is guilty of an indictable offence and liable to seven vears
imprisocnment, whao, being an individual, or a member or employee of a partner-
ship, or a direcior, officer or employee of a corporation, where he or the purtner-
ship, or corporation is employed as a broker by any customer to buy and carry
upon margin any shares of any incorporated or unincorporated company or
undertaking, either in Canadua or elsewhere, thereafter sells or causes to be sold
shares of such company or undertaking for any account in which

(a) he, or

(b) his firm or a partner thereof, or

{c) the corporation or a direcior thereof

has a direct or indirect interest, if the effect of such sale shall otherwise than un-
intentionally be to reduce the amount of such shares in the handys of the broker
or under his control in the ordinary course of business below the amount of such
shares which the broker should be carrying for all customers,

232, Every office or place of business wherein is carried on the business of mak-
ing or signing, or procuring to be made or signed, or negotiating or bargaining
for the making or signing of contracts of sale or purchase prohibited by the last
preceding section is a common gaming-house, and every one who as principal
or agent occupies, uses, muanages or maintains the same is the keeper of a com-
mon gaming-house.

as the result of a conference of the attorneys general. Its putpose is to pro-
tect the purchasers of shares of stock on margin.

FRAUDULENT CONCEALMENT.—Of document of title.—Falsifying pedigree.
—Consent required.

328. (1) Every one who, being a vendor or mortgagor of proper-
ty or of a chose in action or being a solicitor for or agent of a vendor
or morigagor of property or a chose in action, is served with a writ-
ten demand for an abstract of title by or on behalf of the purchaser
or mortgagee before the eompletion of the purchase or mortgage,
and who

(a) with intent to defraud and for the purpese of inducing
the purchaser or morigages to accept the title offered or pro-
duced 1o him, conceals from him any setilement, deed, will
or other instrument material to the title, or any encumbrance
on the title, or
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(b) falsifies any pedigree upon which the title depends,
is guilty of an indictable offence and is liable to imprisonment for
two years.
(2) No proceedings shall be instituted under this section with-
out the conzent of the Attorney General. )

Subsec.(1) is the former 5.419.

Subsec.(2) is the former $.597 without the requirement of previous
notice to the person intended to be prosecuted. The provision for con-
sent of the Attorney General should be a sufficient safeguard against
frivolous prosecutions,

The former sections were combined in 5.287 of the E.D.C.

The origin of these sections is found in s24 of 22 & 23 Vict, ¢.35
(Imp.), An Act to further amend the Law of Property, and to relieve
Trustees, which reads in part as follows:

“Any seller or mortgagor of land, or of any chattels, real or personal,

or choses in action conveyed or assigned to a purchaser, or the so-
licitor or agent ol any such seller or mortgagor, who shall after the
passing of this Act conceal any settlement, deed, will or other instru-
ment material to the title or any encumbrance from the purchaser,
or falsify any pedigree upon which the title does or may depend, in
order to induce him to accept the title offered or produced to him, with
intent in any such cases to defraud, shall be guilty of a misde-
meanout, and being found guilty shall be liable at the discretion of
the Court, to sufler such punishment, by fine or imprisonment for any
time not exceeding two years, with or without hard labour, or by both,
as the Court shall award, (and shall alse be liable to an action for
damages. . . . . . } but no prosecution for any offence included in
this section against any seller or mortgagor, or any solicitor or agent,
shall be commenced without the sanction of Her Majesty’s Attorney
General, or in case that office be vacant of Her Majesty’s Solicitor
General; and no such sanction shall be given without such previous
notice of the application for leave to prosecute to the persen intended
to be prosecuted as the Attorney General or the Solicitor General (as
the case may be) shall direct.”

These provisions were re-enacted in terms (except for the peculiar
wording “or being found guilty”} in the Statutes of Canada, 29 Vict.,
1865, c.28, 5.20, An Act to amend the law of Property and Trusis in
Upper Canada, concluding with the words:

“and no prosecution for concealment shall be sustained unless a written

demand of an abstract of title was served by or on behalf of the pur-
chaser or mortgagee before the completion of the purchase or mort-
gage.”

These provisions do not appear in the Larceny Act of 1869 (Can.), but
s.91 of the Larceny Act, R.S.C. 1886, c.164, contained similar provis-
ions, giving 25 Vict, c28 5.20, part, as the source, but reading:

“Every one whn, being a seller or mortgagor of land, or of any
chattel, real or personal or chose in action, or the solicitor or agent
of any such seller or mortgagor, and having been served with a writ-
ten demand of an absiract of title by or on behalf of the purchaser or
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419. Every one is guilty of an indictable offence and liable to a fine, or to iwo
years' imprisonment, or to both, who, being a seller or mortgagor of land, or
of any chattel, real or personal, or chose in action, or the solicitor or agent of any
such seller or mortgagor, and having been served with a written demand of an
abstract of title by or on behalf of the purchaser or mortgagee before the com-
pletion of the purchase or mortgage, conceals any settlement, deed, will or other
insirument material to the title, or any encumbrance, from such purchaser or
morigagee, or falsifies any pedigree upon which the title depends, with intent to
defraud and in order 10 induce such purchaser or mortgagee to dccept the title
offered or produced to him, ’

597. No prosecution for concealing any settlement, deed, will or other instru-
ment material 1o any title, or any encumbrance, or faisifying any pedigree up-
on which any title depends, shall be commenced without the consent of the
Attorney General, given after previous notice to the persont intended to be
prosecuted of the application to the Attorney General for leave to prosecute.

mortgagee before the completion of the purchase or morigage, cotnceals,
&c.” :

Subsec.(2) provided for the consent of the Attorney General of the
province after notice to the person intended to be prosecuted.

Subsec.(3) said that “Nothing in this section, and no proceeding, con-
viction or judgment had or taken thereon, shall prevent, lessen or im-
peach any remedy which any person aggrieved by any such offence would
otherwise have had.”

In the Criminal Code Bill of 1892, subsec.(1) becomes 5.870 with the
words “and having been served” to “completion of purchase and mort-
gage” in brackets and so it appears in the Code as passed. Subsec.(2) be-
comes s.549. Subsec.3) does not appear, probably because it was re-
garded as being covered by s.13, by virtue of which civil remedies are
not suspended or affected,

There is only one case in which 5.597 has been relerred to: R. v.
DAVENPORT(1928), 50 C.C.C.40, in which accused was charged under
5.17 of the Live Stock Fedigree Act, 1912, ¢.31. The scction makes it an
offence to make a false or fraudulent statement in an application for
registration of an animal under that Act. It was argued that the con-
sent of the Attorney General was required under 5597 but the court
held otherwise. Per Harvey, C.J.A:

"It seems quite evident that the offcnces contemplated by 5.597 are

those created by 5.419, and that the pedigree under consideration is

one which is of importance in determining the title to property and
not such a pedigree as is in question.”

FRAUDULENT REGISTRATION OF TITLE.

329. Every one who, as principal or agent, in a proceeding to regis-
ter title to real property, or in a transaction relating to real property
that is or is proposed to be registered, knowingly and with intent to
deceive,

(a) makes a material false statement or representation,

(b) suppresses or conceals from a judge or registrar or any per.
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son employed by or assisting the registrar, any material docu-
ment, fact, matter or informatien, or
(c) is privy to anything mentioned in paragraph (a) or (b),
is guilty of an indictable offence and is liable to imprisonment for
five years.

FRAUDULENT SALE OF REAL PROPERTY. .

330. Every one who, knowing of an unregistered prior sale or of
an existing unregistered grani, mortgage, hypothec, privilege or en-
cumbrance of or upon real property, fraudnlently sells the property
or any part thereof is guilty of an indictable offence and is liable
to imprisonment for two years. '

$5.829 and 330 are the former 55.420 and 421. They were taken from
CS.L.C. 1860, c.18, ss.]13 and 114 and appear in the Larceny Act, RS.C.
1886, ¢.164, as 5s.93 and 94, applying only to Quebec. They came into
the Code of 1892 as 55.372 and 373, with general application.

The fine provided by s.421 is not specified but will still be possible
under s.622(1), post.

S.421 was considered in LAWRENCE ». R.(1949), 9 C.R.A. It was
held that the facts disclosed a sale, interpreting that word to mean 2
contract for the transfer of property from one person to another for
valuable consideration. The following is quoted from the judgment of
Barclay, J. (p-12):

“It is argued that s.421 of the Criminal Code . ... .. is restricted to

deeds susceptible of registration, and that since ex. P-1 is not sus-

ceptible of registration, the scction does not apply to the present case.

{ do not accept that argument. There was a sale and that sale was

not registered. But it could be registered by the signing of the deed

which the accused undertook to sign. He cannot be heard to say that
his refusal to sign is a bar to any prosecution under s.421.

Having come to this conclusion, the sole remaining question is
whether the sccond sale made by the accused was made fraudulently.
That was a question for the jury to decide and their verdict should
not be interfered with by an appellate court unless manifestly er-
roneons.”

RECEIPT INTENDED T0O MISLEAD.—Using receipt.
331. Every one who wilfully
(a) with intent to mislead, injure or defraud any person, whether
or not that person is known to him, gives to a person anything
in writing that purports to be a receipt for or an acknowledg-
ment of property that has been delivered to or received by him,
before the property referred to in the purported receipt or
acknowledgment has been delivered to or received by him, or
(b) accepts, transmits or usecs a purported receipt or acknowl-
edgment to which paragraph (e) applies,
is guilty of an indietable offence and is liable to imprisonment for
two years.

This is the former 5,425 put in more general terms. It was 5.376 in the
Code of 1892. See notes following 5.332.
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420. Every one is guilty of an indictable ofence and liable to three years' im-
prisonment who, acting either as principal or agent, in any proceeding to obtain
the repistration of any title to land or otherwise or in any transaction relating to
land which is or is proposed to be, put on the register, knowingly and with intent
to deceive makes or assists or joins in, or is privy to the making of, any material
false statement or represeniaiion, or suppresses, conceals, assists or joins in, or is
privy to the suppression, withholding or concealing from, any judge or registrar,
or any person employed by or assisting the registrar, any material document, fact
or matter or information.

421. Every one is guilty of an indictable offence and liable to one year's impvis-
onment and te a fine not exceeding two thousand dollars who, knowing the ex-
istence of any unregistered prior sale, grant, mortgage, hypothec, privilege or
encumbrance of or upon any real property, fraudulently makes any subsequent
sale of the same or of any part thereof.

425. Every one is guilty of an indictable offence and liable to three years’ impris-
onment, who,

{a) being the keeper of any warehouse, or a forwarder, miller, master of a vessel,
wharfinger, keeper of a cove, yard, harbour or other place for storing timber,
deals, staves, hoards, or lumber, curer or packer of pork, or dealer in wool,
carrier, factor, agent or vther person, or a clerk or other person in his employ,
knowingly and wilfully gives to any person a writing purporting 1o be a receipt
for, or an acknowledgment of, any goods or other property as having been re-
ceived into his warehouse, vessel, cove, wharf, or other place, or in any such
place about which he is employed, or in uny other manner received by him, or by
the person in or about whose business he is emploved, before the goods or other
property named in such receipt, acknowledgment or writing have been actually
delivered to or received by him as aforesaid, with intent to misleud, deceive, in-
jure or defraud any person, although such person is then unknown to him; or
(b} knowingly and wilfully accepts, transmiis or uses any such false receipt or
acknowledgment or writing.

FRAUDULENT DISPOSAL OF GOODS ON WHICH MONEY ADVANCED.—
Aiding such dispesal.—Saving.
332, (1) Every onewho
(a) having shipped or delivered to the keeper of a warehouse
or to a faclor, agent or earrier, anything upon which the con-
signee thereof has advanced money or has given valuable
security, thereafter, with intent 10 deceive, defraud or injure
the consignee, disposes of it in a manner that is different from
and inconsistent with any agreement that has been made in
that hehalf between him and the consignee, or
(b) knowingly and wilfully aids or aseists any person to make
a disposition of anything to which paragraph (a) applies for
the purpose of deceiving, defrauding or injuring the con.
signee,
is guilty of an indictable offence and is liable to imprisonment for
two years.

(2) No person is guilty of an offence under this section where,
before disposing of anything in a manner that is different from and
inconsistent with any agreement that has been made in that behalf
between him and the consignee, he pays or tenders to the consignee
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the full amount of money or valuable security that the consignee has
advanced.

This is the former s.426. It was 5.377 in the Code of 1892,

$.425 came from 5.88 of the Larceny Act 1869 (Can.) and s.64 of the
Bank Act, 1871. It became s5.73 of the Larceny Act, R5.C. 1886, c.164.
$.426 came from s.88 of the Larceny Act, 1869. They are not in Imperial
legislation, but, with particular reference to 5.332, some analogy may be
drawn from 5 & 6 Viet, ¢.39,

This was an -Act to amend the law relating to advances bona fide
made to agents entrusted with goods, L.e., 6§ Geo, 1V, .94, An Act to alter
and amend an act for the better protection of the property of merchants
and ethers, who may heveafier enter into any coniracts or agreements in
relation to goads, waves or merchandise entrusted to factors or agents. By
this Act it was provided that factors or agents having goods in their pos-
session should be deemed owners so as to give validity to contracts with
persons dealing bona fide upon the [aith of such property without notice
on the part of the consignee that his consignor was only an agent. Another
section provided that persons might contract with known agents in the
ordinary course of business or out of that course if within the agent’s au-
thority, provided that such person did not have notice that the agent did
not have authority to sell the goods or to receive the purchase money.

"The preamble to b & 6 Vict, .39 recites these provisions but says
that:

“under the said Act and the present state of the law advances cannot
safely be made upon goods or documents to persons known to have
l:ossession thereof as agents only,” and that “whereas much litigation

as arisen upon the construction of the said recited Act, . . . . ..
and so much uncertainty exists in respect thereof that it is expedient
to alter and amend the same .. .. .. and to put the law on a clear and
certain basis.”

8.4 went on to provide definitions and 5.6 made it a misdemeanour for
an agent to make consignments contrary lo the instructions of his prin-
cipal or to receive advances for his own use and benefit abave any
amount due from the principal to the agent, or for any clerk or other
person to assist in so doing. :

6 Geo. IV, ¢94 and 5 & 6 Vict, ¢.39 were both repealed by the
Factors Act, 1889, c.45.

See 5.334 where a corporation is involved.

FRAUDULENT RECEIPTS UNDER BANK ACT.
333. Every ome is guilty of an indictable offence and is liable 10
imprisonment for two years who
(a) wilfully makes a false stalement in a receipt, certificate or
acknowledgment for anything that may be used for a purpose
mentioned in the Bank Act; or
(b) wilfully, :
(i) after giving 1o another person,
(ii) afier & person employed by him has, to his knowledge,
given to another perzon, or
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426. Every one is guilty of an indictable offence and liable to three years' im-
prisonment, who,

(a) having, in his name, shipped or delivered to the keeper of any warehouse,
or to any other factor, agent, or carrier, to be shipped or carried, any mer-
chandise upon which the consignee has advanced any money or given any vailu-
able security, afterwards, with intent to deceive, defraud or injure such con-
signee, in violation of good faith, and without the consent of such consignee,
makes any disposition of such merchandise different from and inconsistent with
the agreement made in that behalf between him and such consignee at the time
when or before such money was so advanced or such security given; or

(b} knowingly and wilfully aids and assists in making such disposition for the
purpose of deceiving, defrauding or infuring such consignee.

(2} No person commits an offence under this section whe, hefore making such
disposition of such merchandise, pays or tenders to the consignee the full amount
of any advance made thereon.

427. Every one is guilty of an indictable offence and liable to three years’ im-
prisonment, who

{a} wilfully makes any false statement in any receipt, certificate or acknowl-
edgment for grain, timber or other goods or property which can be used for any
purposes mentioned in the Bank Act; or

(b} having given, or after any clerk or person in his employ has, to his knowl-
edge, given, as having been received by him in any mill, warehouse, vessel, cove
or other place, any such receipt, certificate or acknowledgment for any such
grain, timber or other goods or property, or having obtained any such receipt,
certificate or acknowledgment, and after having endorsed or assigned it to any
bank or person, afterwards, and without the consent of the holder or endorsee
in writing, or the production and delivery of the receipt, certificate or acknowl-
edgment, wilfully alienates or parts with, or does not deliver to such holder or
owner of such receipt, certificate or acknowledgment, the prain, timber, poods
or other property therein mentioned.,

(iii) after obtaining and endorsing or assigning to another

person,
a receipt, certificate or acknowledgment for anything that may
be used for a purpose mentioned in the Bank Act, without the
consent in writing of the holder or endorsee or the production
and delivery of the receipt, certificate or acknowledgment,
alienates or parts with, or does not deliver to the holder or
owner the property mentioned in the receipt, certificate or ac-
knowledgment.

This is the former 5.427. It was 5.378 in the Code of 1892,

Par(a) came from s.65 ol the Bank Act, 1871. Par(b) came from the
Bank Act, 1868 and 5.90 of the Larceny Act, 1869 {Can.).

The purposes of the Bank Act, especially the use of documents of
title as security, are set out in $5.86-88 of the Bank Act, 1954. See 5.2(1)
(ac} of that Act for definition of “warehouse receipt” and ss.146-150 for
offences in respect of warehouse receipts and bills of lading.

See 5.334 where a corporation is involved.
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334. Where an offence is committed under section 331, 332 or
333 by a person who acts in the name of a corporation, firm or
partnership, no person other than the person who does the act by
means of which the offence is commiited or who is secretly privy to
the doing of that act is guilty of the offence.

This is the former 5.428. It was 5.379 in the Code of 1892. It came
from 5.91 of the Larceny Act, 1869 {Can.), and 5.66 of the Bank Act, 1871.

See notes to 5.278, ante, and s.631(5), post, for further provisions and
comment regarding the special sorts of agency dealt with in this group
of sections.

DISPOSAL OF PROPERTY TO DEFRAUD CREDITORS.—Receiving.
335. Every one who,
(a) with intent to defraud his creditors,
(i) makes or causes to be made a gift, conveyance, assignment,
sale, transfer or delivery of his property, or
(ii) removes, conceals or disposes of any of his property; or
(b) with intent that any one should defraud his creditors, re-
ceives any property by means of or in relation to which an offence
has been committed under paragraph (a),
is guilty of an indictable offence and is liable 10 imprisonment for
iwo years.

This is the former 5.417(a) and {b). They werc 5.368 in the Code of
1802, and R.5.C. 1886 ¢.173, 5.28, a re-enactment of C.5.U.C. ¢.26, 5.20.

In R. v BELL{1929), 51 C.C.C.388, a conviction under this sec-
tion was set aside on appeal for want of sufficient evidence that the
creditors were accused's own, rather than those of a joint stock company
of which he was an officer and manager. See also s.345 posi.

FRAUD IN RELATION TO FARES, ETC.—Fraudulently obtain transportation.
336. (1) Every one whose duty it is to collect a fare, toll, ticket
or admission who wilfully
{(a) fails to colleet it,
(b) collects less than the proper amount payable in respect
thereof, or
(c) accepts any valuable consideration for failing to colleet it
or for collecting less than the proper amount payable in re-
gpect thereof,
is guilty of an indictable offence and is liable to imprisonment for
two years.
(2) Every one who gives or offers to a person whose duty it is to
collect a fare, toll, ticket or admission fee, any valuable consideration
(a) forfailing to colleet it, or
(b) for collecting an amount less than the amount pavable in
respect thereof,
is guilty of an indictable offence and is liable to imprisonment for
two years.
(3) Every one who, by any falee pretence or fraud, unlawfully
obtains transportation by land, water or air is guilty of an offence
punishable on summary conviction.
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428. 1f any offence mentioned in any of three sections last preceding is committed
by the doing of anything in the name of any firm, company or co-partnership of
persons, the person by whom such thing is actually done, or who connives at the
doing thereof, is alone guilty of the offence,

417. Every one is guilty of an indictable offence and liable to a fine of eight
hundred dollars and to one year's imprisonment who,
(a) with intent to defraud his creditors, or any of them,
(i} makes, or causes 1o be made any gift, conveyance, assignment, sale, transfer
or delivery of his property, or
(ii) removes, conceals or disposes of any of his property; or
{b) with the intent that any one shall so defraud his creditors, or any one of them,
receives any Such property; or

- - - . . - . . . - - L] . a - - L3 L3

412. Every one who, by means of any false ticket, badge or order, or af any
other ticket, badge or order, fraudulently and unlawjfully obtains or attempts to
obtain any passage on any carriage, tramway or railway, or in any steam or other
vessel, is guilty of an indictable offence and liable to six months imprisonment.
{(2) Every one who,

(a) being an officer or employee whose duty it is to collect fares or tolls, wilfully
neglects to coliect any fare or tolls, or wilfully collects less than the proper amount,
or accepts any valuable consideration for omitting to collect such fare or toli;
(b} gives or offers to give any such officer or employee any valuable consideration
for not coliecting such fare or toll or for collecting a less amount than is properly
due;

is guilty of an indictable offence and liable 10 two years’ imprisonment or to a
fine not exceeding two thousand five hundred dollars or to both imprisonment
and fine.

This is the former 5.412(2} altered by the addition of subsec.(3), which
is new, and by the reference to charges for admission.

It came into the Code as 541245 by 1920, c.43, s.9.

It was explained (Senate, 1920, p.714) that prosecutions of railway
employees collecting fares and misappropriating the proceeds, had been
taking place under the Secret Commissions Act, 1909 (see now 5.368, post),
under which the accused had no right to elect to be tried otherwise than
summarily, and that the purpose of the amendment was to change that
situation. 8.773 was amended accordingly (See now s.467(c)(ix) post).

As to jurisdiction in such cases sce s5.419 & 467, post.

Cases of the sort previously referred to which were decided prior to
the amendment may be considered obsolete, but it may be noted that in
one such case, R. v. MARTIN(1912), 19 C.C.C.376, an appcal {rom con-
viction for theft under 5,355 (now s.276) was dismissed,

FRAUD BY HOLDER OF MINING LEASE.—Unlawful sale of substance con-
taining precious metals.—Unlawful possession.—Seizure and forfeiture.
337. (1) Every one is guilty of an indictable offence and is liable
to imprisonment for five years who
(a) being the holder of a leaze or license issned
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(i) under an Act relating to the mining of precious metals,

or
(ii) by the owner of land that is supposed to contain precious
metals,

by a fraudulent device or contrivance defrauds or attempts to
defraud any person of any precious metals or money payable
or reserved by the lease or licence, or fraudulently conceals
or makes a false statement with respect to the amount of
precious metals procured by him;

(b) sells or purchases any rock, mineral, or other substance
that contains precious metals or unsmelted, unireated, un.
manufactured, or partly smelted, partly treated or partly man-
ufactured precious metals, unless he establishes that he is the
owner or agent of the owner or is acting under lawful author-
ity; or

(c) has in his possession or knowingly has upon his premises

(i) any rock or mineral of a value of twenty-five cents per
pound or more,
(ii) any mica of a value of seven cents per pound or more, or
(iii) any precious metals,
that there is reasonable ground to believe have been stolen or
have been dealt with contrary to this section, unless he estab-
lishes that he is lawfully in possession thereof.

(2) Where a person is convicted of an offence under this section,
the court may order anything by means of or in relation to which the
offence was committed, upon such conviction, to be forfeited to Her
Majesty in right of the province in which the proceedings take place.

This is the former s.424(1} and (6). It was 5.375 in the Code of 1892,
being adapted there from R.S.C. 1886, ¢.164, 55.27, 28 and 29. In view
of the great development of the mining industry the provisions relating
to proclamation have been dropped, and the section will now apply
throughout Canada.

Sce notes following s.339.

SEARCH FOR PRECIOUS METALS,—Peower to seize.—Appeal.

338. (1) Where an information in writing is laid under oath
before a justice by any person having an interest in a mining claim,
that any precious metals or rock, mineral or other substance con-
taining precious metals is unlawfully deposited in any place or held
by any person contrary to law, the justice may issue a warrant te
search any of the places or persons mentioned in the information.

(2) Where, upon search, anything mentioned in subsection (1)
is found, it shall be seized and carried before the justice who shall
order

(a) that it be detained for the purposes of an inquiry or trial,
or
¢b) if it is not detained for the purposes of an inquiry or trial,
(i) that it be restored to the owner, or
(ii) that it be forfeited to Her Majesty in right of the prov-
ince in which the proceedings take place if the owner can-
not be ascertained.
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424, (1) Every one is guilty of an indictable offence and liable to five years'
imprisonment, who

(a) being the holder of any lease or license issued under the provisions of any
Act relating to the mining of gold, silver, platinum or other precious metals, or
by any persons owning land supposed to contain any gold, silver, platinum or
other precious metals by fraudulent device or contrivance defrauds or artempis
to defraud His Muajesty, or any person, of any gold, silver, platinum or other
precioiis metals, or money payable or reserved by such lease, or, with such in-
tent as aforesaid conceals or makes a false statement as to the amount of gold,
silver, platinum or other precious metals procured by him; or

(B) sells or purchases any rock, ore, mineral, stone, quariz or other substance
containing gold, silver, platinum or other precious metals or any unsmelted or
untreated or unmanufactured or partly smelted, partly treated or partly manu-
factured gold, silver, platinum or other precious metals, unless such purchaser
or seller is one to which this section does not apply by virtue of the provisions of
subsection three of this section; or

{c) having in his possession or upon his premises with his knowledge any rock,
ore, mineral, stone or quartz of a value of not less than twenty-five cents per
pound, or in the case of mica of a value of not less than seven cents per pound,
or any gold, silver, platinum or other precious metals, bullion or any partly
smelted or partly treated or partly manufactured gold, silver, platinum or other
precious metals, which there is reasonable ground to suspect has been stolen or
has been dealt with contrary to the provisions of this section, is unable dr refuses
to account satisfactorily for or prove his fawful right to the possession of the
same.

(63 Upon the conviction of any person for a violation of any of the provisions
of this section the court or justice may order all such rock, ore, mineral, stone,
qguartz, gold, silver, platinum or other precious metais, the subject matter of the
prosecution, to be seized and forfeited to His Majesty the King in right of the
province in which such prosecution takes place.

637. On complaint in writing made to any justice of the county, district or place,
by any person interested in any mining claim, that mined gold or gold-bearing
quariz, or mined or unmanufactured silver or silver ore, is unlawfully deposited
in any place, or held by any person conirary to law, a general search warrant
may be issued by such justice, as in the case of stolen goods, including any num-
ber of places or persons named in such complaint.

{2) lf, upon search, any such gold or gold-bearing quartz or silver ore is found to
be unlawfully deposited or held, the justice shall make such arder for the restora-
tion thereof to the lawful owner as he considers right.

(3} The decision of the justice in such case is subfect to appeal as in ordinary
cases coming within the provisions of Part XV,

(3) An appeal lies from an order made under paragraph (b) of
subsection (2) in the manner in which an appeal lies in summary
conviction proceedings under Part XXIV and the provisions of that
Part relating to appeals apply to appeals under this subsection.

This is the former s.687, altered in wording to conform to s.337, and
also by the requirement ot a sworn information in writing. It was s.571
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in the Code of 1892, being adapted there from the Criminal Procedure
Act, R.S.C. 1886, c.174, 5.53.

See notes [ollowing 5.339.

SALTING MINE.—Salting sample.—Presumption.
339, (1) Everyone who
(a) adds anything to or removes anything from an exisling or
prospective mine, mining claim or o0il well with a fraudulent
intent to affect the result of an aseay, test or valuation that has
been made or is to be made with respect to the mine, mining
claim or oil well, or
(b) adds anything Lo, removea anything from or tampers with
a sample or material that has been taken or is being or is
about to be taken from an existing or prospective mine, mining
claim or oil well for the purpose of being assayed, tested or
otherwise valued, with a frandulent intent to affect the result
of the assay, test or valuation,
is guilty of an indiciable offence and is liable to imprisonment for
ien years.
(2) For the purposes of proceedings under subsection (1), evi-
dence that
(a) something has been added to or removed from anything to
which subsection (1) applies, or
(b) anything to which sabsection (1) applies has been tam-
pered with,
is prima facie ewdence of a fraudulent intent to affect the result of
an assay, test or valuation.

This is the former 5.424A with the addition of “oil well”, and with
a considerable increase in the maximum penalty.

Ss.424, 424A and 637 may conveniently be dealt with together. Thev
were demgned to cope the better with the practices known as “high-
grading” and ‘“salting” which appear to have been the cause of great
losses to the operators of mines.

5.424A was passed as 1938, .44, 5.23, as the result of requests made by
the Deputy Attorney General of Quebee and the Ont. Securities Comm’n,
the forimer request as a result of a prosecution in which the Rubec mine
wis concerned, in which recourse was had to the provisions of s.414(false
prospectus). The latter request was made in consequence of the decision
of a magistrate (R. v. BARBER (1910), 17 C.C.C.236), that certain pro-
visions in the Ontario Securities Act dealing with frauds were ultra
vires of the provincial legislature.

§.424 was amended by 1909, .9, 5.2, and by 1910, c.12, 5.1, in effect
principally to strike at the receivers ol stolen ore. It was again
amended in 1938 as the result of requests made by the Department
of the Attorney General of Ontario, and others. The amendments in
effect were as follows:

The penalty was raised from two years to five years.

The words “platinum or other precious metals” were inserted to

cover materials in the platinum group,
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424A. (1) Every one is guilty of an indictable offence and liable to two years'
imprisonment who

{a} adds any ore, mineral or other substance to or removes any ore, mineral or
other substance from any mine or mining claim or prospective mine or mining
claim with the fraudulent intent to affect the result of any assay, test or valuation
made or to be made respecting such mine or claim or prospective mine or claim;
(b) adds any ore, mineral or other substance to or removes any ore, mineral ar
other substance from or tampers with, any sample or material taken or being or
about to be taken from any mine or mining claim or prospective mine or muning
elaim for the purpose of being assayed, tested or otherwise valued, with the fraud-
ulent intent to affect the result of such assay, test or valuation.

(2) Proof of any such adding, removing or tampering shall be prima facie evi-
dence of the fraudulent intent to affect the result of any such assay, test or valu-
ation,

The onus of proof was put on the accused. This was declaratory and
was in accord with the judgment in R. ». FRESCO(1933), 59 C.C.C.391.

The former provision that an information under s.424 must be laid
by certain specified persons was repealed so that the information might
be laid as in any other case. In R. v. HERMAN(1936), 66 C.C.C.129, a
conviction had been gquashed because the informant was not one of
the persons cnumerated. .

Power was given to the court or justice to order that the subject
matter of the prosecution be forfeited to His Majesty in the right of
the province.

With regard to subsec.(5) of 5.424, it may be noted that the section
was proclaimed in force as follows:
In Ontario and Quebec by PC 976 dated 17th May, 1910.
in British Columbia by PC 2207 dated Sept.-Oct., 1932,
In Nova Scotia by PC 182 dated 26th January, 1938,
In Manitoba by PC 7517 dated September, 1944.
In the Yukon Territory by PC 9259 dated 12th September, 1944,
In connection with s.424 it is relevant to note that 1n allowing the
appeal in R. v. HERMAN(1980), supra, Middletor, J.A. said:
"1 would draw the attention of the Crown to section 397 of the Crim-
inal Code which provides ‘every one is guilty of an indictable offence
and liable to two years” imprisonment, who for any fraudulent pur-
pose, takes, obtains, removes or conceals anything capable of being
stelen’. It seems to me that this section rather than 424 is the express
section under which the prosecution should be had.” (5.397 is now
5.287.)

A charge under s.287 might still be justified.

FarsiFication oF Booxks anp DoCUMENTS.

BY DESTRUCTION ETC.—To defraud creditors,
340. (1) Every one who, with intent to defraud,
(a) destroys, mutilates, alters, falsifies, or makes a false entry
in, or
(b) omits a material particular from, or alters a material par.
ticular in,
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a book, paper, writing, valuable security or document is guilty of an
indictable offence and is Hable to imprisonment for five years.

(2) Every one who, with intent to defraud his creditors, is privy
to t!le commission of an offence under subsection (1) is gnilty of an
indictable offence and is liable to imprisonment for five years.

This is a combination of the former ss.413, 415, 418, 484 and 485,

expressing in general terms the offences of destroying or falsifying records
with intent to defraud.

5.413 was 5.364 in the Code of 1892 and 5280 in the ED.C. It came
from R.S.C. 1886, c.164, 5.8 (Larceny Act) and 24-25 Vict., ¢.96, s.83 (Imp).

5.415 was 5.366 in the Code of 1892 where it was described as new, and
5.282 in the ED.C. Tts origin is given as 38-39 Vict,, ¢.24.

5.418 was 5.569 in the Code of 1892, It came from R.S.C. 1886, c.173,
5.27 and CS.U.C,, .26, s.19.

5.484 was 5.440 in the Code of 1892, and 5.353 in the E.D.C. It came
from R.S.C. 1886, c.165, 5.11, which was an adaptation of 2425 Vier,,
¢.98, 5.5 (Imp.).

In R. v. BLACKSTONE(1887), 4 Man.L.R.296, an application to
extradite a bank clerk on charges of forgery ulleged to have been com-
mitted in Maine, this section was not referred to, but the facts indicated
that if committed in Canada, they might have been covered by this sec
tion. It was held that where he had made false entries in books under
his control to enable him to obtain money of the bank impropetly, he
was not guilty of forgery, “A simple lie, reduced to writing, is not neces-
sarily forgery.”

S5.485 was 5.441 in the Code of 1892, and s5.351 in the ED.C. It came
from R.S.C. 1886, ¢.165, 5.12, and 24-25 Vict., .98, 5.6 (Imp.).

In CLARK v. MacWORTH(1931), 55 C.C.C.268, ss.413 and 415
were considered. A conviction made upon a plea of guilty was set aside
on the ground that in the absence of an allegation of frand, a criminal
offence cannot be held to have been committed.

See also BERTHIAUME v. DU TREMBILAY, [1945]R.L.N.5.486,
as to duty of magisirate to discharge accused on preliminary hearing
in the absence of evidence of intent to defraud.

In REINBLATT v, R.(1933), 61 C.C.C.1, the Supreme Court of
Canada, dismissed an appeal from conviction under s.4[5{a), holding
that the evidence, although circumstantial, was such that an inference
of guilt might and could legally and properly be drawn from it.

In R. v. YOUNG, [1933]0.W.N.777, accused pleaded guilty, inter
alig, 1o a charge under s,415(a) of mutilating the books of a municipality.
His sentence was increased on appeal by the Crown, the Court remark-
ing that “the law regards dishonesty, amounting as here to disloyalty,
as a grave crime and it must be so treated.”

In R. v. CHAMANDY, [1934]0.R.208, charges had been laid under
5.413(b} and s.413(b). On appeal by the accused a new trial was ordered
but the judgment turns upon procedure rather than upon an interpre-
tation of the sections.
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413. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who, being a director, manager, officer or member of any body cor-
porate or company with intent to defraud.

(a) destroys, alters, mutilates or falsifies any book, paper, writing or valuable
security belonging to the body corporate or company; or

(b) makes, or concurs in making, any false entry, or omits or concurs in omit-
ting fo enter any material particular, in any book of account or other document.

413, Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who, being or acting in the capacity of an officer, clerk, or servant,
with intent to defraud,

(a) destroys, alters, mutilates or falsifies any book, paper, writing, valuable
security or document which belongs to or is in the possession of his employer, or
has been received by him for on behalf of his employer, or concurs in the same
being done; or

(b) makes, or concurs in making, any false entry in, or omits or alters, or con-
curs in omitting or altering, any material particular from or in, any such book,
paper, writing, valuable security or document.

418. Every one is guilty of ar indictable offence and liable to ten years' impris-
onment who, with intent to defraud his creditors or any of them, destroys, alters,
mutilates or falsifies any of his books, papers, writings or securities, or makes,
or is privy to the making of, any false or fraudulent entry in any book of account
or other document,

484. Every one is guilty of an indictable offence and liable to fourteen years' im-
prisonment who, with intent to defraud,

(e} makes any untrue entry or any alteration in any book of account kept by the
Government of Canada, or of any province of Canada, or by any bank for any
such Government, in which books are kept the accounts of the owners of any
stock, annuity or other public fund transferable for the time being in any such
books, or whe, in any manner, wilfully falsifies any of the said books; or

(b) makes any transfer of any share or interest of or in any stock, annuity or
public fund, transferable for the time being at any of the said banks, in the name
of any person other than the owner of such share or interest.

483. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who, being in the employment of the Government of Canada, or of
any province of Canada, or of any bank in which any books of account mentioned
in the last preceding section are kept, with intent 1o defraud, makes out or de-
livers any dividend warrant, or any warrant for the payment of any annuity, in-
terest or money payable at any of the said banks, for an amount gregler or less

than that to which the person on whose account such warrant is made out is en-
titled.

FALSE EMPLOYMENT RECORD.—Time clock.
341. Every one who, with intent to deceive, falsifies an employ-

ment record by any means, including the punching of a time clock,
ia guilty of an offence punishable on summary conviction,

This continues the former s.415A in part. That section was added to
the Code by 1935, ¢.56, 5.7 and was designed to aid the operation of the
Minimum Wages Act passed in the same year. This is made clear by R.



572 MARTIN’S CRIMINAL CODE

Section 341—continued

v. LUPOVITCH(1938), 70 C.C.C.12. The Minimum Wages Act was de-
clared invalid in 4.-G. CANADA v. 4.-G. ONTARIO, [1937]A.C.326,
as being an encroachment upon the provincial field of legislation. How-
ever, it would seem proper to deal with this form of deceit as a matter
of criminal law.

FALSE RETURN BY PUBLIC OFFICER.

342. Every one who, heing entrusted with the receipt, custody or
management of any part of the public revenues, knowingly furnishes
a false statement or return of

(a) any sum of money collected by him or entrusted to his care,

or

(b) any balance of money in his hands or under his control,
is guilty of an indictable offence and is liable to imprisonment for
five years.

This is the former 5.416. It was 5.367 in the Code of 1892. It was
5.283 in the E.D.C,, its origin being given as 50 Geo. 111, ¢.59, 5.2. There
are no reported cases upon 1it.

See also 55.282 and 283, ante.

FALSE PROSPECTUS, ETC.—“Company.”

343. (1) Every ome who makes, circulates or publishes a pros-
pectus, statement or account, whether written or oral, that he knows
is false in a material partienlar, with intent

(a) to induce persons, whether ascertained or not, to become
shareholders or partners in a company,
(b) to deceive or defraud the members, shareholders or cred-
itors, whether ascertained or not, of a company,
(¢) to induce any person to entrust or advance anything to a
company, or
(d) to enter into any security for the benefit of a company,
is guilty of an indictable offence and is liable to imprisonment for
ten years.

(2) In this section, “company” means a syndicate, body corpo-

rate or company, whether existing or proposed to be created.

This is the former 5414 as enacted by 1925, ¢.38, 5.9, and amended
by 1948, ¢.39, 5.12. It comes from 5.365 in the Code of 1892, and was
adapted [rom the Larceny Acts, 24-25 Vict,, 96, s.84 (Imp.), 32-33 Vict,,
c.21, 5.85 (Can.} and R.S.C. 1886, c.164, 5.69.

The amendment of 1948 added the words “whether written or oral”
and was said {Hansard, p.5189) to have been consequent upon the case
of R, v. MORGAN, DEMPSEY and DEMPSEY, [1947]O.R.805, in
which it was held that if the statements were made orally they did not
constitute an offence. On this point see also R. v. ANDERSON(1924),
55 O.L.R.586.

The English Preveniion of Frauds {Investments) Act, 1939, ¢.16, 5.12
makes it an offence for any person:

"by any statement, promise or forecast, which he knows to be mislead-

ing, false or deceptive, or by any dishonest concealment of material

facts, or by the reckless making of any statement, promise or forecast,
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415A. Every one is guilty of an indictable offence and liable 1o two years im-
prisonment or to a fine not exceeding five thousand dollars, or 10 both such im-
prisonment gnd such fine who, knowingly:—

{b) falsifies any employment record with intent to deceive;

{c¢) punches any time clock with intent to deceive;

416. Every one is guilty of an indiciable offence and liable to five years’ impris-
onment and to a fine not exceeding five hundred dollars, who, being an officer,
collector or receiver, entrusted with the receipt, custody or management of any
part of the public revenues, knowingly furrishes any false statement or return of
any sum of money callected by him or entrusted 1o his care, or of any balance of
money in his hands or under his control.

414. Every one is guilty of an indictable offence and liable to five years’ impris-
onment who, being a promoter, director, officer or manager of any body cor-
porate or company, either existing or intended to be formed, makes, circulates,
or publishes, or concurs in making, circulating or publishing any prospectus,
statement or account, whether written or oral, which he knows to be false in any
material particular, with intent to induce persons whether ascertained or not to
become shareholders or pariners, or with intent to deceive or defraud the mem-
bers, shareholders or creditors, or any of them, whether ascertained or not, of
such bedy corporate or company, or with intent to induce any person to entrust
or advance any property to such body corporate or company, or to enter into any
security for the benefit thereof.

which is misleading, false or deceptive, induces or attempts to induce
another person to enter into or ofier to enter into:
{1} Any agreement for, or with a view to acquiring, disposing of, sub-
scribing for or underwriting securities, or lending or depositing maney
to or with any industrial provident socicty or building society, etc.,
(2) Any agreement the purpose or pretended purpose of which is to
sccure a profic to any ot the pariies from the yield of securities, or by
reference to fuctuations in the value of securities.”
A consplcuous English case Is that of R. v. LORD KYJSANT [1932]
1 K.B.442, in which accused was convicted on a charge of * makmg, circu-
lating or publishing, or concurring in making, circulating or publishing
a written staternent—namely, a prospectus which he knew to be false
in a material particular.” Each statement in the prospectus, taken by
itself, was quite true, but "the [alschood in this case consisted in putting
before intending investors, as material on which they could exercise
their judgment as Lo the position of the company, ﬁgur'cs which appar-
ently disclosed the existing position, but in fact hid it.” It may be
noted that the charge was laid under the Farceny Act of 1861, 5.84,
which rcads as follows:
“Whosoever, being a director, manager ot public officer ol any body
corporate or public company, shall make, circulate, or publish, or
concur in making, circulating or puhllshmg any written statement or
account which he knows o he false in any material particular, with
intent to deceive or defraud any member, shareholder, or creditor of
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such body corporate or public company, or with intent to induce any
person to become a shareholder or partner therein, or to intrust or
advance any property to such body corporate or public company, or to
enter into any security thereof, shall be guilty of a misdemeanour.”
The English legislation may be compared with this section with par-
ticular relerence to the words “promise or forecast”. However, in Can-
ada, provincial legislation dealing with securities 1ouches this subject.
See e.g. the Securities Act, R.85.0. 1950, ¢.351, 5.68.
The following Canadian cases are reported under s.414:

R, v. HIRCOURT(1929), 52 C.C.C.342: This was an appeal from
the conviction of a director of a mining company charged with unlaw-
fully circulating false prospectuses, statements, etc., based on documents
purporting to show the work done upon the ground and upon inferences
therefrom. The accused was acquitted.

This case was followed in R. v. BOWEN(1930), 43 B.C.R.507, in
which the prosecution was based principally upon the statement that
the company which accused was promoting had acquired an old railway
charter. The conviction was quashed on appeal.

R.v. JOHNSTON et al(1931), 57 C.G.C.182: In this case it was held
that the words “no bonds, no mortgages” in the prospectus of a building
company, could be taken as meaning that its property was then free of
bonds and mortgages, and that the accused were properly convicted.,

R. v. MclLEOD, [1941]8.C.R.288: Held, reversing the British Colum-
bia Court of Appeal, that to show as an asset a balance which consisted
largely of a loan was to make a statement “false in a material particular”,
within the meaning of s.414.

MARCHAND v. R.(1944), 82 C.C.C.138: This case turned upon false
statements that the company had acquired machinery worth several
thousand dollars, that a site had been acquired and that a plant was in
course of construction, and resulted in a conviction under s.414.

See also 55.306 and 323-325 ante.

OBTAINING CARRIAGE EY FALSE BILLING.—Forfeiture.

344. (1) Every one who, by means of a false or misleading rep-
resentation, knowingly obtains or attempts to obtain the carriage
of anything by any person into a country, province, district or other
place, whether or net within Canada, where the importation or trans-
portation of it is, in the circumstances of the case, unlawful is guilty
of an offence punishable on summary convietion.

(2) Where a person is convicted of an offenee under subsection
(1), anything by means of or in relation to which the offence was
committed, upon such conviction, in addition 1o any punishment
that is imposed, is forfeited 10 Her Majesty and shall be disposed of
as the court may direct.

This is the former 5.412(3) aliered to apply to contraband generally
and not to liquor only, us did the former provision.

Tt was added to the Code by 1925, .38, 5.7. Tr was at first proposed as
an amendment to the Raifway Act (Hansard, p.3541) to avoid interfer-
ence with legitimate international trade, but was placed in the Code
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412. (3) Every one who by himself, his servant, agent or employee,

{a) by means of false or misleading billing, classification or labelling, or any
other false or misleading representation or statement of the contents of any car,
vessel, package or consignment, or by concealment, or failure to proper bill or
disclose the entire contents of any such car, vessel, package or consignment, or by
giving, furnishing or using any false address or by any other means or device,
whether with or without the consent or connivance af any servant, agent or em-
ployee of any railway, steamship or other transportation company, including
any railway or steamship line owned or controlled directly or indirectly by the
Crown, knowingly obtains or attempts 1o obrain the carriage or transportation
by such company of any intoxicating liquor info any country, province, district
or other place, whether within or without Canada, where the importation or
transportation of such liguor is in the circumstances of the case contrary to law;
(b) knowingly aids or assisis in any manner whatsoever in the doing of any of
the acts, matters or things mentioned in paragraph (a) of this subsection;

is guilty of an offence and shall be liable on summary conviction te imprisonment
without the option of fine for a term not less than thirty doys nor exceeding
twelve months, with or without hard labour; and all intoxicating liquor with re-
spect ta which any conviction has been had under this section and all cases, kegs,
barrels, bottles, packages, or receptacles of any kind in which the same is or
was contained shall upon conviction be forfeited and shall be disposed of for
medical purposes or in such. other manner as the Court may from time to time
order. .

(Hansard, p.4215) so that it would apply to the railways generally and
not only to those within the purview of the Railway Act.

It appears in Re LOW, [1932]4 D.L.R.542, that the applicant had
been prosecuted under this provision but mention of that prosecution
occurred only incidentally in extradition proccedings.

TRADER FAILING TO KEEP ACCOUNTS.—Saving.
345. (1) Every one who, being a trader or in business,
(a) is indebted in an amount exceeding one thousand dollars,
(b) iz unable to pay his creditors in full, and
(c¢) has not kept books of account that, in the ordinary course
of the trade or business in which he is engaged, are necessary
to exhibit or explain his transactions,
is guilty of an indictable offence and is liable to imprisonment for
two years,
{(2) No person shall be convicted of an offence under this section
(a) where, to the satisfaction of the court or judge, he
(i) accounts for hialosses, and
(ii) ehows that his failure to keep hooks was not intended to
defraud his creditors; or
(b) where his failure 10 keep books oecurred at a time more
than five years prior to the day on which he was unable to pay
his ereditors in full.

This is the former 5.417{c). It came into the Code by 1904, .7, s.1,
without the saving now expressed in subsec.(2). This was added by 1917,
c.14, s4, and was explained us follows (Hansard, 1917, p.4465):
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“Mr. Doherty: The present section contains a provision just as it is
here, save as regards the proviso that a man is not to be convicted if
the period for which he failed to keep his books is more than five
years anterior to the charge. The present section has been interpreted
as providing that if at any time within the last five years he kept any
books, he could not be convicted. What was in view under the old-
section, though it was unfortunately expressed, was that if he had at
any time during the last five years failed to keep such books of account,
he might be convicted. In view of the wording, it was interpreted to
mean that only if, as a matter of fact, for the whole peried of five
years he kept no books he might be convicted. The proviso here car-
ries out the intention that he is not to be convicted if his offence of
not keeping books is more than five years old.”

There are similar provisions in the Bankruptcy Act which was first
enacted in 1919, but in order that there be a prosecution under that Act
there must he a bankruptcy.

In FIEBLING v. R.(1932), 57 C.C.C.113, application was made to a
Judge of the Supreme Court of Canada for leave to appeal on the ground
that s.417(c} was in conflict with 5.193 of the Bankruptcy Act. Leave to
appeal was refused.

See also notes to .385, ante, and SIMCOVITCH v. R.(1934), 63
C.C.C.h0.

PERSONATION.

PERSONATION WITH INTENT.
346, Every one who fraudulently personates any person, living
or dead,
(a) with intent to gain advantage for himself or another person,
(b) with intent to obtain any property or an interest in any prop-
erty, or
(¢} with intent to cause disadvantage to the person whom he per-
sonates or another person,
ia guilty of an indictable offence and is liable to imprisonment for
fourteen years.

This combines, in more general terms, the former s5.408 and 410.
They were ss.456 and 458 in the Code of 1892, The corresporxding sec-
tions in the E.D.C. were 55.559 and 360, which in turn were based upon
37, 38 Vict., c.86, s.1 {(Imp.) and 24 & 25 Vict, ¢.98, .3 {Imp.). Per-
sonation for the purpose of fraud was a misdemeancur at common law.
See notes following s.348.

PERSONATION AT EXAMINATION.

347. Every one who falsely, with intent to gain advantage for him-
self or some other person, personates a2 eandidate at a competitive or
qualifying examination held under the authority of law or in con.
nection with a university, college or school or who knowingly avails
himself of the results of such personation ir guilty of an offence
punishable on summary conviction,
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417. Every one is guilty of an indictable offence and liable to a fine of eight
hundred dolflars and to one year's imprisonment who,

{c) being a trader and indebted 10 an amount exceeding one thousand dollars, is
unable to pay his creditors in full and has not kept books of account as, accord-
ing to the usual course of trade or business in which he may have been engaged,
are necessary to exhibit or explain his transactions, unless he be able to account
for his Iosses to the satisfaction of the court or judge and to show that the ab-
sence of such books was not intended to defraud his creditors, but no person
shall be prosecuted under the provisions of this paragraph by reason only of his
having failed to keep such books of account at a period of more than five years
before the date of such inability to pay his creditors.

408. Every one iy guilty of an indictable offence and liable to fourteen years’ im-
prisonment, who, with intent fraudufently to obinin any property, personates any
person, living or dead, or the administrator, wife, widow, next of kin or relation
of any person.

410. Every one is guilty of an indictable offence and liable to fourteen years'
imprisonment who falsely and deceitfully personates

(a) any owner of any share or interest of or in any stock, annuity or other public
Fund iransferable in any book of account kept by the Government of Canadg or
of any province thereof, or by any bank for any such Government; or .

(b} any owner of any share or interest of or in the debt of any public body, or
of or in the debt or capital stock of any body corporate, company or society; or

(c} any owner of any dividend, coupon, certificate or money payable in respect
of any such share or interest as aforesaid; or

(d) any owner of any share or interest in any claim for a grant of land from the
Crawn, or for any scrip or other payment or allowance in lieu of such grant of
land,; or

(e} any person duly authorized by any power of attorney to transfer any such
share or interest, or to receive any dividend, coupon, certificate or money on
behalf of the person entitled thereto;

and thereby transfers or endeavours to transfer any share or intevest belonging
to such owner, or thereby ¢htains or endeavours to obtain, as if he were the true
and lawful awner or were the person so authorized by such power of aflorney,
any money due to any such owner or payable to the person yo quthorized, or any
certificate, coupon or share warrant, grant of land, or scrip, or allowance in lien
thereof, or other document which, by any law in force, or any usage existing at
the time, is deliverable to the owner of any such stock or fund, or to the person
arthorized by any such power of attorney.

409. Every one is guilty of an indictable offence and liable on indictment or
summary conviction, to one year's bnprisonment. or to a fine of one hundred
dollars, who falsely, with intent to gain some advaniage for himself or some other
person, personates a candidate al any competitive or gialijving examination,
held under the authority of any law or statule, or in connection with any uni-
versity or college, or who procures himself or any other person 10 be persanated
at any such examination, or who knowingly avails himself of the resilts of such -
personation.
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This is the former 5.409 aitercd to make the offence punishable on
sumimary conviction only. It was 5.457 in the Code of 1892, where it was
new, Sec notes Lo next section,

ACKNOWLEDGING INSTRUMENT IN FALSE NAME,

348. Every one who, without lawful authority or excuse, tlie proof
of which lies upon him, acknowledges in the name of another person
before a court or a judge or other person authorized to receive the
acknowledgment, a recognizance of bail, a confession of judgment,
a consent to judgment or a judgment, deed or other instrument, is
guilty of an indictable offence and is liable to imprisonment for five
years.

This 15 the lormer s.411. Tt was 5,459 in the Code of 1892 and s.361
n the EDLC. [t came from 5.34 of the Forgery Aet, 1861 (Imp.),

For other instances in which impersonation is made punishable by
statute, see the Canada Flections Act, RS.C., 1052, ¢.23, s5.48 and 68, the
Crotl Service Act, R.S.C., 1952, ¢ 48, 5.35, and the Pension Act, R.5.C.,
1952, ¢.207, 5.46,

In R.w. LARTHE(I916), 25 C.C.C.300, in which accused was charged
with fraudulently obtaining another to impersontate him at a Givil Serv-
ice examination, it was held that knowingly to benefit by such false
representatiot: was a contmuing oflence. It was held also that the accused
might be prosecuted cither under Code 5409 or under the Civil Service
Act.

See alsos. 111, ante.

Forcrry or Trapt Marks anp Trape DESCRIPTIONS.

SIMULATING TRADE MARK.—¥alsifying trade mark.
349. For the purposes of this Part; every one forges a trade mark
who
(e) without the consent of the proprietor of the trade mark,
makes or reproduces in any manner that trade mark or a mark
so nearly resembling it as to be calculated to deceive, or
(b) falsifies, in any manner, a genuine trade mark.

This is the former s486(1). Tt was s.445(1) in the Code of 1892,
amended by 1931, .28, 5.7 by the insertion of the words “or reproduces
in any manner’.

By the aperation ol s.3(5) aite, the definition of “trade mark” in the
Trade Marks Act, 195253, ¢49, 5.2(1) would apply., That Act was pro-
claimed in force on July 1st, 1954, and the definition is as follows:

“(t} ‘trade mark” means
(i) a mark that is used by a person for the purpose of distinguish-

ing or so as to distinguish wares or services manufactured, sold,
feased, hired or perlormed by him {rom those manufaciured,
sold, leased, hired or perlormed by others,

{i1y u certification mark,

(ii1) a distinguishing guise, or

(iv) a proposed trade mark;"”

Sce notes following 5,351,
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411, Every one iy guilty of an indictable offence and liable to seven years' im-
prisanment who, without lawful authority or excuse, the proaf of which shall
lie on him, acknowledges, in the name of any other person, before any court,
judge ar other person lowfully authorized in that hehalf, any recognizance of
bail, or any cognovir actionem, or consent for judgment, or judgnent or any deed
or other instrument,

486. (1) Every one is deemed 1o forge a trade mark who either

(a) without the assent of the proprictor of the trade mark makes or reproduces
in any manner that trade mark or a mark so nearly resembling it as to be cal-
culated to deceive; or

(b} falsifies any genuine trade mark, whether by alterarion, addition, effucement
or atherwise.

(2) Any trade mark or mark se made, or reproduced, or jalsified is, in this Part,
referred to as a forged trade mark.

488. (1) Every one is guilty of an indictable offence who. with intent fo de-
fraud,—
(a) forges any trade mark; or

- - . . " . . . . - . - . . - - -

487. Every one is deemed 1o apply a trade mark. or mark, or trade description
to goods who

{a) applies it to the goods themselves; or

(b} applies it to any covering, lubel, reel, or other thing in or with which the
goods are sold or exposed or had in possession for any purpose of sale, trade or
manufacture; or

(c) places, incloses or annexes any goods which are sold or exposed or had in
passession for any purposc of sale, trade or manufacture in, with or to any cover-
ing, label, reel, or other thing 10 which a trade mark or mark or trade description
has been applied; or

FORGING TRADE MARK.

350. Every one commits an offence whe, with inlent 1o deceive or
defraud the public or any person, whether ascertained or not, forges
a trade mark.

This is the former s.48B(1)(a). It was s-147(1)(a) in the Codc of 1892.
The earlicr legislation did not contain the words “to deceive or”.

See notes {ollowing s.351.

PASSING OFF.
351. Every one commits an offence who. with intent 10 deceive or
defraud the public or any person, whether ascertained or not,
(a) passes off other wares or serviecs as and for those ordered
or required, or '
(b) makes use, in association with wares or services, of any de-
scription that is false in a material respect as to
(i) the kind, quality, quantity or composition,
(ii) the geographieal origin, or
(ii) the mode of the manufaciure, production or performance
of such wares or services.
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This is new and replaces the former ss.487 and 488 (in part).

The provisions in 5.486 and following sections of the former Code
were passed originally as parts of the Fraudulent Marks on Merchandise
Act, 1888, which in their turn were taken from the Fraudulent Marks
Act, 1887 (Imp.). They were the result of international conventions held
in 1883 and 1886.

There has been some opinion that legislation in this sense should
not be in the Criminal Code at all and that civil remedies by way of in-
junction and damages are more effective ways of dealing with the trade
practices at which it is aimed. It is true that those who have trade marks
and similar industrial property to protect often resort to civil action.
In this connection it may be pointed out that the opening words of
Kerly on Trade Marks, 7th ed., 1951, are as follows:

“The foundation upon which the law relating to trade marks and
trade names developed is that the deception of the public by the offer
for sale of goods as possessing some connection with a particular trader
which they do not in fact possess, is a wrong in respect of which the
trader has a cause of action against any person who is the author of it,
or is responsible for, the deception.”

For this purpose, however, intent to defraud is not an essential; it is
enough it there is similarity likely to create confusion.

The new section adopts the view that the public generally is as much
entitled to he protected against such fraudulent trade practices as against
any other form of fraud, but that only the use of methods intended to
deceive or defraud should be criminal. It is adapted from s.7 of the
Trade Marks Act which reads as follows:

“7. No person shall

(a) make a false or misleading statement tending to discredit the
business, wares or services of a competitor;

(b) direct public attention to his wares, services or business in
such a way as to cause or be likely to cause confusion in Can-
ada, at the time he commenced so to direct attention to them,
between his wares, services or business and the wares, services
or business ol another;

(¢} pass off other wares or services as and for those ordered or re-
quested;

(d) make use, in association with wares or setvices, of any descrip-
tion that is false in a material respect and likely to mislead
the public as to

(i} the character, quality, quantity or composition,
{ii) the geographical origin, or
(iif) the mode of the manufacture, production or performance
of such wares or services; or

(e} do any other act or adopt any other business practice contrary

to honest industrial or commercial usage in Canada.”

‘The Act does not provide a penalty for a breach of this section, but
it is highly probable that 5.107 of the Criminal Code would apply so as
to make it punishable as a criminal act in the absence of some such pro-
vision as is contained in 5.351. In this connection it is useful to refer to
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(d) uses a trade mark or mark or trade description in gny manner calculated
1o lead to the belief that the goods in connection with which it is used are des-
ignated or described by that trade mark ar mark or trade description.

(2) A trade mark or mark or trade description is deemed to be applied whether
it is woven, impressed or otherwise worked into, or annexed or affixed to, the
goods, or to any covering, label, reel, or other thing.

(3) Every one is deemed to falsely apply to goods a trade mark or mark who,
without the assent of the proprietor of the trade mark, applies such trade mark,
or a mark so nearly resembling it as to be calculated to deceive,

488. (1) (b) knowingly and withowt the assent of the proprietor of the trade
mark applies to any goods any trade mark, or any mark so nearly resembling
a trade mark as to be calculated 1o deceive; or

(¢) makes any die, block, machine or other instrument, for the purpose of forg-
ing, or being used for forging, a trade muark; or

(d) applies any false trade description to goods; or,

(e} disposes of, or has in his possession any Jorged trade mark, or any die, block,
machine, or other instrument, for the purpose of forging a trade mark; or

(f) causes or is knowingly a party to any such things.

(2} On any prosecution under this section, the burden of proof of the assent of
the proprietor shall lie on the defendant.

the following quotation from PEGGY SAGE v. SIEGEL KAHN co,
[1935]S.C.R.539 at p.549:
“But even if the respondent did not intend to deccive, and if actual
deception has not been proven, the registration should be ex unged,
if, in the opinion of the court, it is caleulated io deceive, which does
not mean ‘capable of being used to deceive’, but that, by ils resemb-
lance to the appellants’, it is likely to deceive the public in the course
of its legitimate use in the trade.” [italics added].
In this connection see also editorial note to R. v. THERMO-SEAL
INSULATION LTD.(1951), 102 C.C.C.68.

It is submitted that from the point of view of criminal law, the es-
sence of the offence lies in the preparation of goods in such a way as de-
liberately to deceive an intending purchaser into believing that the
goods he is getting are other than what they really are. The methods
used may be infinite and the particular method is not material, From
this point of view, the existence of a registered trade mark is merely in-
cidental, if not indeed quite irrelevant.

In DAVIS v. KENNEDY(1867), 13 Gr.523 at p-537, the following
appears:

“I have not thought it necessary to go through the cases on the law
of trade marks, which is now well understood: the application of it
to particular cases is the difficulty. I will refer only to the language of
Lord Cranworth in FARINA v. SILVERLOCK(1853), 6 DeG. M. & G.
214, it is peculiarly apposite to the case before me, ‘Judges may oc-
casionally have etred in the application of the law to particular facts,
but I apprehend that the law is perfectly clear, that any one who has
adopted a particular mode of designating his particular manufacture,
has a right to say, not that other persons shall not sell exactly the
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same article, better or worse, or an article looking exactly like it, but
that they shall not sell it in such a way as to steal (so to call it} his
trade mark, and make purchasers believe that it is the manufacture to
which that trade mark was originally applied.’ _
The practice of appropriating the wrade marks of others has been re-
probated by various Judges, and 1 have no doubt that Lord Cranworth
used the word ‘steal” to mark his sense of its gross impropriety.”

See also 5.355 (punishment and forteiture).

INSTRUMENTS FOR FORGING TRADE MARK.,—Saving.

352. (1) Every one commits an oifence who makes, has in his
possession or disposes of a die, block, machine or other instrument,
designed or intended to be used in forging a trade mark,

(2) No person shall be convicted of an offence under this section
where he proves that he acted in good faith in the ordinary course of
his business or employment.

Subsec.(1) comes from the lormer s.488(1)(e). Subsec.(2) preserves in
general terms the defence provided by the former s.494. See notes to
8.349 and s.355 {punishment and forleiture).

DEFACING TRADE MARK.- 1sing bottles bearing trade mark of another.

353. Every one commits an offence who, with intent to deceive or

defraud,

(a) defaces, conceals or removes a trade mark or the name of
another person from anything without the consent of that other
person, or

(b) being a manufacturer, dealer, trader or bottler fills any botile
or siphon that bears the trade mark or name of ancther person,
withont the consent of that other person, with a beverage, milk,
by-product of milk or other liquid commeodity for the purpose of
sale or traflic.

Parda) is the former s.490(1)(u} re-drawn. S.119 in the Code of 1892,
which was based upon 1888, c.4l, 5.7 relerred to the sale or traific in
bortles marked with a trade wark, 1t was replaced by 63-64 Viet., ¢.46.

Pur.(by comes from the [ormer s.490(1)(b) as enacted by 1938, c.44,
.28, by which milk and by-products of milk were added to the earlier
provision. This amendment resulted irom R o, ROUSE(1936), 66 C.C.C.
225, in which it was held that milk is not a beverage.

Under the former section, it was held in R. v. COULOMBE(1912),
20 C.C.C.31, that ctiminal intent was not necessary to constitute an of-
fence under what is now s.3b3(h}. This, however, is changed by the new
section, which requires an intent to deflraud,

See also s.355 (punishment and forfeiture).

USED :00D5 SO0LD WITROUT DISCLOSURE.

354. Every one commits an offence who sells, exposes or has in
his possession for sale, or advertices for sale, goods that have been
used, reconditioned or remade and that bear the trade mark or the
trade name of another person, without making full disclosure that
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494. Any one who is charged with making any die, block, machine or other
instrument for the purpose of forging, or being for forging, a trade mark, or with
falsely applying to goods any trade mark, or any mark, so nearly resembling a
trade mark as to be caleulated to deceive, or with applying o goods any false
trade description, oy causing any of the things in this section mentioned to be
done, and proves

(a) that in the ordinary course of his business he is emploved, on behalf of other
persons, to make dies, blocks, machines or other instruments for making or being
used in making trade marks, or, as the cave may be, to applv marks or descrip-
tions to goods, and that in the case which is the subject of the charge he was su
employved by some person resident in Canada, and was not interested in the
goods by way of profit or commniission dependent on the sole of such goods; and

b} that he took reasonable precaution against committing the offence charged;
and

(c) that he had, at the time of the commission of the alleged offence, no reason
to suspect the genuineness of the trade mark, mark or trade description; and
() that he gave to the prosecutor all the information in his power with respect
to the person by or on whose behalf the trude mark, mark or description was
applied;

shall be discharged from the prosecution but is liabie to pay the costs incurred by
the prosecutor, unless he has given due notice to him that he will rely on the
above defence.

490. Every one is guilty of an indictable offence who

fa) wilfully defaces, conceals or removes the trade mark dulv registered, or name
of another person upon any cask, keg, bottle, siphon, vessel, can, case or other
package, unless such cask, keg, bottle, siphon, vessel, can, case or ather package
has been purchased from such other person, if the same shail have been 5o de-
faced, concealed or remaved without the consenr of, and with imtention to de-
fraud such other person;

(b) being a manufacturer, dealer or trader, or bottier, trades or traffics in any
bottle or siphon which has upon it the trade mark duly registered or name of
anather person, without the written consent of such other person or without
such consent fills such botile or siphon with any beverage, mitk, by-products of
milk or other liquid commodities, for the purpose of sufe or traffic.

(2) The using by any munufacturer, decler or trader or boitler, other than such
other person, of uny bolle or siphon for the sale therein of any beverage, milk,
by-products of milk or other liquid commodities, or the having by any such
manufaciurer, dealer, trader or bottler upon any botile or siphon such trade
mark or name of such oiher person, or the buying, selling or trafficking in any
such bottle or siphon without such writfen consent of such other person, or the
fact that any junk dealer has in his possesysion any bottle or siphon having upon
it such trade mark or name without such written consent, shall be prima jacie
evidence of trading of trafficking within the meaning of paragraph (b} of this
section.

the goode have been reconditioned, rebuilt or remade for sale and
that they are not then in the condition in which they were originally
made or produced.
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This is the former s.490A. It was brought into the Code by 1934, c.47,
s.11,

See also 5.355 (punishment and forfeiture).

PUNISHMENT.—Forfeiture.
355. (1) Every one who commits an offence under section 350,
351, 352, 353 or 354 is guilty of
(a) an indictable offence and is liable to imprisonment for
two years, or
(b} an offence punishable on summary conviction.

(2) Anything by means of or in relation to which a person com-
mits an offence under section 350, 351, 352, 353 or 354 is, unless
the court otherwise orders, forfeited upon the convietion of that per-
son for that offence.

Subsec.(1) is the former 5.491(1) with some consequential change in
the penalty on summary conviction, and without relerence to subsequent
oflences.

Subsec.(2) combines provisions appearing in the former ss.491(2),
635(1) and 1039. ‘The first two mentioned were $5.450 and 569 in the
Code of 1892, and all were based upon 1888, ¢.41. In this subsection the
waords “unless the court otherwise orders” are new. There might be a
case in which it would be unfair to lorleit goods, e.g.. where they had
been purchased by an innacent customer who was not aware that an
offence was being committed and who was not dissatisfied with his pur-
chase. As 10 compensation, sce s.628(1), post.

Note that a limitation of three years for the prosecution of these
trade mark offences, lormerly appearing in s 1140(1)(a)(iii), is not con-
tinued.

FALSELY CLATMING ROYAL WARRANT,

356. Every one who falsely represents that goods are made by a
pergon holding a royal warrant, or for the service of Her Majesty, a
member of the Royal Family or a public department is guilty of an
offence punishable on summary conviction.

This is the former 5.492 without the reference to the United King-
dom. It was s.451 in the Code of 1892 and 521 in the Canadian Act 1881,
c.4l.

PRESUMPTION FROM PORT OF SHIFMENT.

357. Where, in proceedings under this Part, the alleged offence
relates to imported goods, evidence that the goods were shipped to
Canada from a place outside of Canada is prima facie evidence that
the goods were made or produced in the country from which they
were shipped.

This is the [ormer 5.992. It was 5.710(1) in the Code of 1892, and s.13
in 1881, c.41.

It might be thought that provisions of this sort would be more ap-
propriately placed in the Fvidence Act, but it may be remembered that
the Criminal Code anticipared the Canada Evidence Act which was not
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4904, Every one is guilty of an indictable offence who sells, exposes or has in
his possession for sale, or who advertises for sale any goods or things which have
been used, reconditioned, rebuilt or remade, and which bear the duly registered
trade mark or the trade name of any other person who owns or is entitled
to use such trade mark or trade name, unless full disclosure is made that such
goods or things have been so used, reconditioned, rebuilt or remade for sale, and
that they are not then in the condition in which they were originally made or
produced.

491. Every one guilty of an offence defined in this Part in respect to trade marks
or names, or in respect to trade descriptions or false trade descriptions for
which no penalty is in thiy Part otherwise provided, is liable,

(a) en conviction on indictment, to (wo years imprisonment, with or withou!
hard labour, or to a fine, or 1o both imprisonment and fine; and

(b) on summary conviction, to four manths' imprisonment, with or without
hard labour, or to a fine not exceeding one hundred dollars; and, in case of a
second or subsequent conviction, to six monthy' imprisonment, with or without
hard labour, or to a fine not exceeding two hundred and fifty dollass.

(2} In any case, every chattel, article, instrument or thing, by means of, or In
relation to which, the offence has been committed shall be forfeited.

635. If goods or things by means of which it is suspected that an offence has
been committed against any provision of Part VII, relating to forgery of trade
marks and fraudulent wmarking of merchandise, are seized under a search war-
rant, and brought before a justice, such justice and one or more other justice or
justices shall determine summarity whether the same are or are not forfeited
under the said Part.

(2} If the owner of any goods or things which, if the owner thereof had been
convicted, would be forfeited under this Act, is unknown or cannot be found,
an information of complaint may be laid for the purpose only of enforcing such
forfeiture, and the said justice may cause notice to be advertised stating that
unless cause is shown o the contrary ai the time and place named in the notice,
sueh goods or things will be declared forfeited.

(3) At such time and place the justice, unless the owner, or some person on his
behalf, or other person interested in the goods or things, shows cause to the con-
trary may declare such goods or things, or any of them, forfeited.

1039. Any goods or things jorfeited under any provision of Part VI relating
to forgery of trade marks and fraudulent marking of merchandise, may be de-
stroyed or otherwise disposed of in such manner as the court, by which the same
are declared forfeited, directs; and the court may, out of any praceeds realized
by the disposition of such goods, after oll trade marks and trade descriptions are
obliterated, award to any innocent party any loss he may have inntocently sus-
tained in dealing with such goods.

492, Fvery one is guilty of an offence and liable on summary conviction, to a
penalty not exceeding one hundred dollars, who falsely represents that any yoods
are made by o person holding a royal warrant, or for the service of His Majesty
or any of the royal family, or uny government department of the United Kingdom
or of Canada.

992. In any prosecution, pmceed:‘rﬁg or trial for any offence under Part VI relat-
ing to fraudulent marks on merchandise, if the offence relates to imported goods,
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passed until 1893, At all events, this provision, designed to facilitate
proot of a limited class of offences, is most conveniently placed with
the sections that deal with those offences.

WRECK,

SECRETING WRECK.—Receiving wreck.—Offering wreck for sale,—Keeping
wreck.——Boarding wreeked vessel.,

358. Every one who

(a) secretes wreck, or defaces or obliterates the marks on wreck,
or uses any means o disguise or conceal the fact that anything is
wreck, or in any manner conceals the character of wreck, from
a person who is entitled to inquire into the wreck,

(b) receives wreck, knowing that it is wreek, from a person other
than the owner thereof or a receiver of wreck, and does not
within forty-cight hours thereafter inform the receiver of wreck
thereof,

(¢) offers wreck for sale or otherwise deals with it, knowing that
it is wreex, and not having a lawful authority 10 sell or deal with

(d) keeps wreck in his possession knowing that it is wreck, with-
out lawful authority to keep it, for any time longer than the time
reasonably necessary to deliver it to the receiver of wreck, or

(e) boards, against the will of the master, a vessel that is wrecked,
stranded or in distress unless he is a receiver of wreck or a per-
son acting under orders of a receiver of wreck,

is guilty of

(f) an indictable offence and is liable to imprisonment for two
years, or

(g) an offence punishable on summary conviction.

This is the former 5130, It was 5.381 in the Code of 1892 and came
from R.S.C. 1886, .81, 5s.37. “Wreck” is defined in 8.2(13) ante.

The appointment of reccivers of wrecks is provided for by s.497 of
the Cavada Shipping Act, R.5.C. 1952, ¢.29.

I'uBLic STORES.

DISTINGUISHING MARK ON PURLIC STORES.

359. The Governor-in-Council may, by notice to be published in
the Canada Cuasetie, prescribe distinguishing marks that are ap-
propriated for use on public stores 10 denote the property of Her
Majesty therein, whether the stores belong to Her Majesty in right of
Canada or to Her Majesty in any other right.

This is the former $.432 as enacted Ly 1951, 47, 5.17. By that sec-
tion and s.23 of the sume Act, new sections replaced 55432 to 440 and
s 991 of the Code. The carlicr sections specified the broad arrow and
other distinguishing marks for use on public stores. The new provisions
i general were consequential upon the passing ol the National Defence
Act,
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evidence of the port of shipment shall be prima facie evidence of the place or
country in which the goods were made ar produced.

430. Every ane who

(a) secretes any wreck, or defaces or obliterates the marks thereon, or uses
means to disguise the fact that it is wreck, or in any manner conceals the char-
acter thereof, or the fact that the same is wreck, jrom any person entitled to in-
qutire into the same; or :

(b) receives any wreck, knowing the same to be wreck, from any person ather
than the owner thereof or the receiver of wrecks, and does not within forty-eight
hours inform the receiver thereof; or

(c) offers for sale or otherwise deals with any wreck, knowing it 1o be wreck, not
having a lawjul title to sell or deal with the same; or

(d) keeps in his possession any wreck knowing if to be. wreck, without a lawful
title 50 to keep the same, for any time longer than the time reasonably necessary
for the delivery of the same to the receiver; or

(e) boards any vessel which is wrecked, stranded or in distress against the will
of the master, unless the person so boarding is, or acts by command of the receiver;
is guilty of un offence punishable on indictment with two vears' imprisonment,
and on sununary conviction before two justices with a penalty of four hundred
dollars or six months' imprisonment with or without hard labour.

432. The Governor in Council may, by notice to be published in the Canada
Gazetie, prescribe distinguishing marks that are appropriate for use on public
stores to denote the property of His Majesty therein, whether the stores belong
10 His Majesty in right of Canada or to His Majesty in any other right.

The earlict legislation was contained in $5.381 to 892 and 709 of the
Code of 1892, and came from the Public Stores Act, 38 & 39 Vict, ¢.2b
{(Imp.).

Sce also 5,360 (applying or removing marks).

APPLYING OR REMOVING MARKS WITHOUT AUTHORITY. — Unlawlul
transactions in public stores.—*“Distinguishing mark.”

360. (1) Every one who,
(a) without lawful authority, the proof of which lies npon
him, applies a distinguishing mark o anything, or
(b) with inteni to conceal the property of Her Majesty in publie
stores, removes, destroys or obliterates, in whole or in parl,
a distinguishing mark,
is guilty of an indictable offence and is liable to imprisonment for
two years.

(2) Every one who, without lawful authority. the proof of which
lies upon him, receives, possesses, keeps, sells or delivers publie
stores that he knows bear a distinguishing mark is guilty of

(a) an indictable offence and is liable 10 imprisonment for
two years, or
(b) an offence punishable on summary conviction.

(3) For the purposes of this section, “distinguishing mark”
means a distinguishing mark that is appropriated for use on publie
gtores pursuant to section 359,
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This is the former 5.433 as enacted by 1951, c.47, 5.17. See notes to
$5.359 and 361, and also 5.364 (evidence of enlistment).

SELLING DEFECTIVE STORES TO HER MAJESTY.—Offences by officers and
employees of corporations.

361. (1) Every one who knowingly sells or delivers defective
stores to Her Majesty or commits fraud in connection with the pale,
lease or delivery of stores to Her Majesty or the manufacture of
stores for Her Majesty is guilty of an indictable offence and is liable
to imprisonment for fourteen years.

(2) Every one who, being a director, officer, agent or employee
oii £)l corporation thal commits, by fraud, an offence under subsection
(1),

(a} knowingly takes part in the fraud, or
(b) knows or has reason to suspect that the fraud is being
committed or has been or is about to be committed and does
not inferm the responsible govermment, or a depariment
thereof, of Her Majesty,
is guilty of an indictable offence and is liable to imprisonment for
fourteen years.

This is the former 5434(1) and (2) as enacted by 1951, .47, s.17. Sub-
sec.(3) which declared certain disabtlities consequent upon conviction,
has been placed in 5.654(4), post.

In R. v. ROLLINGS(1918}, 31 C.C.C.31, it was held that the dis-
honest application of a government inspector’s mark to military stores
being manufactured for the government, to indicate that they had passed
inspection, whereas they had not in fact been passed, was an indictable
offence under the former 5406 (false pretencesg. Such a case would ap-
pear to be covered now by s.360(1)(a).

It was held, 100, that two classes of offences were created, the first
dealing with the sale and delivery of defective military stores, the second
with acts of dishonesty, fraud, or deception in conmnection with their
manufacture, szlc, lease, or purchase. These rulings would be equally
applicable to 5.361.

See also 5.364 (evidence of enlistment).

UNLAWFUL USE OF MILITARY UNIFORMS OR CERTIFICATES.

362. Every one who without lawful authority, the proof of which
lies upon him,
(a) wears a uniform of the Canadian Forces or any other naval,
army or air force or a uniform that is so similar to the uniform
of any of those forces that it is likely to be mistaken therefor,

(b) wears a distinctive mark relating to wounda received or
service performed in war, or a military medal, ribbon, badge,
chevron or any decoration or order that is awarded for war
services, or any imitation thereof, or any mark or device or
thing that is likely to be mistaken for any such mark, medal,
ribbon, badge, chevron, decoration or order,
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433. {1} Every one is guilty of an indictable offence and liable to imprisonment
for two years who,

(a) without lawful authority, the proof of which lies upon him, applies a dis-
tinguishing mark to anything; or

{(b) with intent to conceal the praperty of His Majesty in public stores, removes,
destroys or obliterates, in whole or in part, a distinguishing mark.

{(2) Every one who, without lawful authority, the proof of which lies upon him,
receives, possesses, keeps, sells or delivers public stores that he knows bear a
distinguishing mark is guilty of an offence and liuble

(a) upon conviction under indictment, to imprisonment for one year; or

(b} on summary conviciion, to a fine not exceeding five hundred dollars or to
imprisonment for six months or to both fine and imprisonment.

{3} For the purposes of this section, “distinguishing mark” means a distinguishing
mark that is appropriated for use on public stores pursuant to section four hun-
dred and thirty-two.

434. (1} Every one who knowingly sells or delivers defective stores to His Ma-
festy or commits fraud in connection with the sale, lease or delivery of stores
to His Majesty or the manufacture of stores for His Muajesty is guilty of an in-
dictable offence and liable to a fine not exceeding fifty thousand dollars or to
imprisonment for fourteen years or to both fine and imprisonment.

(2) A director, officer, agent or employee of a corporation that commits, by
fraud, an offence under subsection one is puilty of an indictable offence and is
lable, upon conviction, to the punishmenr authorized by subsection one, if the
direcror, officer, agent or employee

(a) knowingly takes part in the frand; or

(b} knows or has reason ta suspect that the fraud is being committed or has been
or is about to be committed

without informing the responsible government, ar o department thereof of His
Majesty.

(3) No person who is convicted of an offence under this section has, after thar
conviction, capacity to contract with His Majesty or to receive any benefit under
a contract between His Majesty and any other person, or (0 be-employed by or
hold office under His Majesty.

435. Every one who without lawful authority, the proof of which lies upon him,
fa) wears a uniform of the Canadian Forces or any other naval, army or air
force or a uniform that is so similar to the uniform of any of those forces that
itiv likely to be mistaken therefor,

(b) wears a distinctive mark relating to wounds received or service performed
in war, or a military medal, ribbon, badge, chevron or any decoration or order
that is awarded for war services, or any imitation thereof, or any mark or device
or thing that is likely 10 be mistaken for any such mark, medal yibbon, badge,
chevron, decoration or order;

{c) hasin his possession a certificate of discharge or starement of service from the
Canadian Forces or any other naval, army or air force thai has not been issued to
und does not helong to him; or

{d} has in his possession a commission or warrant or a certificate of discharge
or statermient of service issned to an officer or person in or whe has been in the
Canadian Forces or any other naval, ariny or air force, that contains any altera-
tion that is not verified by the initials of the officer who issued it, or by the initials
of same officer therete lawfuily authorized,

22
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(c) has in his possession a certificate of discharge, certificate of
velease, statement of service or identity card from the Canadian
Forces or any other naval, army or air force that has not heen
issued to and does not belong to him, or
(d) has in his possession a commission or warrant or a certifi-
cate of discharge, certificate of release, statement of service or
identity ecard issued to an officer or person in or who has been
in the Canadian Forces or any other naval, army or air foree,
that contains any alteration that is not verified by the initials
of the officer who issued it, or by the initials of some officer
thereto lawfully anthorized, :
is guilty of an offence punishable on summary conviction,

This is the former 5485 as enacted by 1951, c.47, s.17, with the addi-
tion of the words “certificate of release”, and “identity card” in clauses
{c) and (d).

See also 8,364 (evidence of enlisunent).

MILITARY STORES,—Exception.

363. (1) Every one who buys, receives or detains from a member
of the Canadian Forces or a deserter or abseniee without Jeave from
those forces any mililary stores that are owned by Her Majesty or
for which the member, deserter or absentee without leave is account-
able to Her Majesty is guilty of

(a) an indictable offence and is liable to imprisonment for
five years, or
(b) an oflence punishable on summary conviction.

(2) No person shall be convicted of an offence under this sec.
tion where he establishes that he did not know and had no reason 1o
suspect that the military siores in respeci of which the offence was
committed were owned by Her Majesty or were military stores for
which the member, deserter or absentee without leave wus account-

able to Her Majesty.

Subsec.(1) is the former 5.436 as enacted by 1951, ¢.47, s.17.

Subsec.(2) is new.

Under $.139 as it stood before 1951 it was held in K. o, JOBIDON
(1942}, 78 €.C.C.147, that to purchase provisions [rom a soldier who had
no authority to sell them was an ofience irrespective ol the existence
of criminal intent.

The new subsce.(2) creates a delence in recognition of the fact that
surplus materials are sometimes disposed of and may come into a pur-
chaser’s hands legitimately. See, however, the presumption in s.364(2).

See also s.364 {evidence ol enlistment).

EVIDENCE OF ENLISTMENT.—Presumption when accused a dealer in stores,

364. (1) In proceedings under seetions 360 10 363, evidence
that a person was at any time performing duties in the Canadian
Forces is prima facie evidence that his enrolment in the Canadian
Forces prior to that time was regular.
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is guilty of an offence and lable on summary conviction to a fine not exceeding

five hundred dollars or to imprisonment for six months or to both fine and im-
prisonment. ' :

438. Every person shall be liable on summnary conviction to g penaity not exceed-
ing three hundred dollars or to imprisonment for any term not exceeding twelve
months or to both fine and imprisonment who without lawful authority

(@) wears any uniform of any of His Muajesty's naval, land or air forces, or uny
uniform which is so similar to the uniform of any of the said forces as 1o be
likely ro be mistaken therefor;

(b} wears any distinctive mark relating to wounds received or service performed
in war, or any military medal, ribbon, badge, chevron or any decoration or order
that is awarded for war services, or any imitation thereof, or any mark or device
or thing likely to be mistaken for any such mark, medal, ribbon, badge, chevron,
decoration or order;

(¢) has in his possession any certificate of discharge or statement of service from
any of His Majesty’s naval, land or air forces not issued to and belonging 1o such
person; or

(d) has in his possession any comumnission or warrant or any ceriificate of dis-
charge or statement of service issued to any officer or person in, or who has been
in, any of His Majesty's naval, lund or air forces, which contains any alteration
that is not verified by the initials of the officer issuing the same, or by the initials
of some afficer thereto lawfully authorized.

(2} In any prosecution under this section in whick it is proved that the accused has
worn a uniform, mark, medal, ribbon, badge, chevron, decoration or order afore-
said, or without lawful excuse has in his possession any eertificate or statement
aforesaid, he shall be deemed to have worn or had the same in-his possession
without lawful qurhority, unless he proves that he hod such anthority,

436, Every one who buys, receives or detains from a member of the Canadian
Farces or a deserter or absentee without leave from those forces any military
stores that are owned by His Majesty or for which the member, deserter or ab-
sentee without leave is accountable to His Majesty is guilty of an offence and
liable

(a) upon conviction under indictment, to imprisonment for five vears; or

(B) on summary conviction, to a fine not exceeding five hundred dollars or 1o
imprisonment for six months or to both fine and finprisorment.

439. (1) Everyone who

(a) buys, exchanges or detains, or otherwise receives from any soldier, airman,
militiaman or deserier any arms, clothing or furniture belonging to His Majesty,
or any such articles belonging to any soldier, airman, militiaman or deserter asz
are generally deemed regimental or unil necessaries according to the custom
of the army or air force; or

(b) causes the colour of such clothing or articles to be changed; or

{e) exchanges, buys or receives from any soldicr, airman or militiaman, any
provisions, without leave in writing from the officer commanding the unit or
detachment to which such soldier or airman belongs;

is guilty of an offence punishable on indictment or on summary conviction, and
liable on conviction on indictment to five years’ imprisonnient, and on summary
conviction before two justices to a penalty not exceeding forty dollars, and nor
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(2) An accused who is charged with an offence under subsection
(2) of section 360 shall be presumed to have known that the stores
in respect of which the offence is alleged to have been committed
bore a distinguishing mark within the meaning of that subsection at
the time the offence is alleged to have been committed if he was,
at that time, in the service or employment of Her Majesty or was a
dealer in marine stores or in old metals,

This is the former s.991 as enacted by 1951, ¢.47, 5.23.

BrREACH OF CONTRACT, INTIMIDATION AND DISCRIMINATION
AcAInsT TraneE UNIONISTS.

CRIMINAL BREACH OF CONTRACT.—Where life endangered.—Cansing bod-
ily injury.—Endangering property.—Depriving of services,—TPreventing run-
ning of trains.—Saving.—Consent required.

365. (1) Every one who wilfully breaks a contract, knowing or
having reasonable cause to believe that the probable consequences
of doing =0, whether alone or in combination with others, will be

(a) to endanger human life,

(b) to cause serious bodily injury,

(c) 1o expose valuable property, real or personal, to destruc-
tion or serious injury,

(d) 1o deprive the inhabitants of a citly or place, or part there-
of, wholly or 1o u great extent, of their supply of light, power,
gas or waler, or

(e) to delay or preveni the running of a locomotive engine,
tender, freight or passenger train or car, on a railway that is
a common carrier,

is guilty of

(f) an indictable offence and is liable to imprisonment for five
years, or

(g) an offence punishable on summary conviction.

(2) No person wilfully breaks a contract within the meaning of
subsection (1) by reason only that

faz) being the employee of an employer, he stops work as a
result of the failure of his employer and himself to agree
upon any matter relating to his employment, or,

(b) being a member of un organization of employees formed
for the purpose of regulating relations between employers
and employees, he stops work as a result of the failure of the
employer and a bargaining agent acting on behalf of the
organization to agree upon any matter relating to the employ-
ment of members of the organization,

if, before the stoppage of work oceurs, ull steps provided by law with
respect to the sctilement of industrial disputes are tauken and any
provision for the final setticment of differences, without stoppage of
work, contained in or by law deemed to be contained in a collective
agreement is complied with and effect given thereto,

(3) No proceedings shall be instituted under this seetion without
the consent of the Attorney General.
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less than twenty dollars and costs, and, in default of payment, to six months' im-
prisonment with or without hard labour.

(2) Every one who buys, exchanges, or detains, or otherwise receives from any
seaman or marine, upon any account whatseever, or has in his possession any
arms or clothing, or any articles, belonging to any seaman, marine or deserter,
as are generally deemed necessaries according to the custom of the navy, is guilty
of an offence punishable on indictment or on summary conviction and liable
on conviction on indictment to five years' imprisonment, and on summary con-
viction before two justices to a penaity not exceeding one hundred and twenty
dollars, and not less than twenty dollars and costs, and in default of payment to
six months' imprisonment,

991, (1) In proceedings under section four hundred and thirty-three to four hun-
dred and thirty-six evidence that a person was at any time performing duties in
the Canadian Forces is prima facie evidence that his enrolment in the Canadian
Forces prior to that time was regular,

(2} An accused who is charged with an offence under subsection two of section
four hundred and thirty-three shall be presumed to have known that the stores
in respect of which the offence is alleged to have been committed bore a dis-
tinguishing mark within the meaning of that subsection at the time the offence is
alleged to have been committed, if he was, at that time, in the service or employ-
ment of His Majesty or a dealer in marine stores or a dealer in old metals,

499, Every one is guilty of an offence punishable on indictment or on summary
conviction before two justices and liable on conviction to a penalty not ex-
ceeding one hundred dollars or to three months' imprisonment, with or without
hard lnbour, who

(a) wilfully breaks any contract made by him knowing, or having reasonable
cause 1o believe, that the probable consequences of his so doing, either alone or
in combination with others, will be to endanger human life, or io cause sericus
bodily injury, or to expose valuable property, whether real or personal, to de-
struction or serious injury; or

(b) being bound, agreeing or assuming, under any contract made by him with
any municipal corporation or authority, or with any company, to supply any
city or any other place, or any part thereof, with electric light or power, gas or
water, wilfully breaks such contract knowing, or having reasonable cause to
believe, that the probable consequences of his so doing, cither alone or in com-
bination with others will be to deprive the inhabitants of that city or place, or
part thereof, wholly or to a great extent, of their supply of power, light, gas or
water; or

(¢} being bound, agreeing or assuming, under any coniract made by him with a
railway company, or with His Majesty, or any one on behalf of His Majesty, in
connection with a government railway on which His Majesty’s mails, or pass-
engers or freight are carried, to carry His Majesty's mails, or to carry passengers
or freight, wilfully breaks such contract knowing, or having reason to believe
that the probable consequences of his so doing, either alone or in combination
with others, will be to delay or prevent the running of any locomotive engine, or
tender, or freight or passenger train or car, on the railway.

(2} Every municipal carporation or authority or company, bound, agreeing or
assuming to supply any city, or any other place, or any part thereof, with electric
light or power, gas cr water, which wilfully breaks any contract made by such
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Subsec.(1} comes {rom the former 5.499. It was s.521 in the Code of
1892, The words “that is a common carriexr” in cl.(1}(e} are new, as are
also subsecs.(2) und (). Note that the saving in subsec(2) differs from
that added to $5.52 and 872 in that under this scction the terms of a
collective agreement must be complied with.

It is submitted that subsec.(1) restores the meaning of the section as
it appeared originally.

The law as it stood in 1867 at the time of the appointment of the
first of the Royal Commissions which dealt with the question of trade
unions, had given rise to dissatisiaction to workmen because they felt
that their rights to combine to raise wages had been impaired, and to
the public, hecause the trade unions had ftallen into disrepute by reason
of murders and other crimes commitied by trade unionists in Sheffield.
(Stephen’s History, Vol. IIL, P-222). As the result of the report of a
Royal Comnmission, an Act was passed in 1871 amending the criminal
taw with regard to coercion for trade purposes, and the Trade Unions
Act was passed in 1872.

In that vear there was a strike of gas-stokers under contract to a com-
pany in protest against the dismissal of one of their workmen. As a re-
sult of the strike, a large part of London was thrown into darkness for
some time. Several of the strikers were indicted for conspiracy and were
convicted: K. ». BUNN(1872), 12 Cox,C.C.316. Stéphen says,
“The case substantially decided as far as its authority went, that, al-
though a strike could no longer be punished as a conspiracy in re-
straint of trade, it might, under circumstances, be of such a nature as
to amount to conspiracy at common law to molest, injure, or jm-
poverish an individual, or to prevent him {rom carrying on his busi-
ness.”

This case aroused further dissatisfaction and resuited in the passing of

the Conspiraey and Protection of Property Act 1873, of which ss.4 and

5 comtain the following provisions:
“(1). Where a person employed by a municipal avthority or by any
company or contractor upon whom is imposed by Act of Parliament
the duty, or who have otherwise assumed the duty of supplying any
city, borough, town, or place, or any part thereol, with gas or water,
willully and maliciously breaks a contract of service with that author-
ity or company or contractor, knowing or having reasonable cause to
believe that the probable conscquences of his so doing, either alone
or in combination with others, will be to deprive the inhabitants of
that city, boraugh, town, place or part, wholly or to a great extent
ol their supply of gas or water, he shall on conviction thereof by a
court of summary jurisdiction, or on indictment as hereinafter men-
tioned, he liable cither to pay a penalty not exceeding twenty pounds
or be imprisoned for a term not exceeding three months with or
without hard labour,
{Next paragraphs provide for posting up this section and penalty for
failure to do s0.) .
{3). Where any person wilfully and maliciously breaks a contract of
service or of hiring, knowing or having reasonable cause to believe
_that the probable consequences of his so doing, either alone or in
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municipal corporation, authority, or company, knowing or having reason io be-

lieve that the probable consequences of ils so doing will be to deprive the in-

habitants of that city or place or part thereof wholly, or to a great extent, of their

supply of electric light or power, gas or water, is liable to a penalty not ex-

ceeding one thousand dollars.

(3} Every railway company, bound, agreeing or assuming to carry His Muajesty's

mails, or to carry passengers or freight, which wilfully breaks any contract made

by such railway company, knowing or having reason to believe that the probable

consequences of so doing will be to delay or prevent the running of any loco-

motive engine or tender, or freight or passenger train or car on the railway, is

liable to a penalty not exceeding one hundred dollars.

(4) It is not materiul whether any offence defined in this section is committed

from malice conceived apainst the person, corporation, authority of company

with which the contract is made or otherwise.
combination with others, will be to cndanger human life, or cause
scrious bodily injury, or to expose valuable property whether real or
personal to destruction or sericus injury, he shall on conviction there-
of by a court of summary jurisdiction, or on indictment as hercinafter
mentioned, be liable either to pay a penalty not exceeding twenty
pounds, or to be imprisonied [or a term not exceeding three months,
with ot without hard labour.”

The legislation was explained in the House of Lords as follows (De-
bates, July 26, 1875, 3rd Series, Vol. 276, p.32):
“The Lord Chancellor said he would cxplain the purpose of this bill
and also that of the Employers and Workmen Bill. The latter was
confined (o civil remedies for breach of contract between emplovers
and workmen while the other, while it provided that no combination
can be deemed criminal if the act proposed to be done would not be
criminal if done by one person, declared certain breaches of contract,
though ‘done by one person to be criminally punishable, and others
involving injury to persons and property to be also punishable’.”
He referred to the Statute of Labourcrs, 23 Idw. ITT (13503, aud o
the fact that there had been almost incessant legislation ontil 1867,
Legislation passed in that year led to dissatisfaction and to the appoint-
ment of a commission,

“The Government decided o draw a broad line of demarcation
between civil and criminal breaches of contract and to leave that line
to be determined, not by the tribunal, but on the face ol the Act of
Parliament itsell.

The Employers and Workmen Bill dealt with civil hreaches ol
contract alone, laying down the general rule—apart from certain
exceptions which came under the other Bill—-that breach of contrace
which resulted in damages should be treated oy giving rise to a civil
remedy, and not as constituting a crime.”

Certain procedure was set up where the damages were under or
over £10.

“The bLreaches of contract which were to be made crimminal in fu-
ture were included in the Conspiracy and Protection to Property Bill,
That bill dealt first with questions affecting the supply of eas and
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water. It provided that where a person employed by a municipal au-
thority or a company wilfully and maliciously broke a contract of
service, knowing or having reasonable cause to believe that the prob-
able conscquences of his doing so would be to deprive the public of
gas or water, he should be liable . .. ... T'hey held that a person so
acting not only committed a breach of contract incurring civil dam-
ages, but a criminal offence for which he ought to be criminally re-
sponsible, .. ...

Then the next clause (5) proceeded exactly on the same principle
as clause 4, the only difference being 'that it contemplated a breach
of contract, whether by a person serving or by a person hiring, which
involved serious injury to lile, personal injury, or which exposed valu-
able property to destruction or serious injury. There, again, a# breach
of contract having those conscquences was treated diflerently from
a mere civil contract.”

In 1877 the Parliament of Canada passed the Breaches of Contract
Act {c.35) which in 5.2, subsecs.| and 2 embodied provisions similar to
s.4, par.l and 3.5 of the English Act. 8.4, pars.2 and 3 regarding posting
up a copy of the section, were also embodied in the Canadian Act. It
is to be observed however that the Canadian Act went beyond the Eng-
lish Act in a number of respects:

1. Subscc.l) of s.2 of the Canadian Act applied to “any person who
wilfully and maliciously breaks any contract made by him"”, whercas
the English Act said “"Where any person willully and maliciously breaks
a contract of service or of hiring, knowing, &c.”

2. Subsec.(]) of the Canadian Act read “Any person who, being under
any coniract made by him with any municipal corporation or authority
or with any company, bound, agreeing or assuming to supply &c.”" while
in the English Act 5.4 begins “Where a person employed by a municipal
authority or by any company or contractor upon whom is imposed by
Act of Parliament the duty, or who have otherwise assumed the duty of
supplying, etc.”

4. The Canadian Act by s.3 created an oflence on the part of the
municipal corporation or authority or company te break its contract to
supply gas or water,

4. The references 1o railway companies in the Canadian Act do not
appear in the English Act,

In the Debates on the Canadian Bill, Hansard 1877, p.856, Mr.
Blake gave the following explanation:

“In these modern timeces, the enormous inconvenience of stopping the
whole system of communication between ong part ot the country and
the other was very apparent, and he was justified in holding that any
man who produced that result by willuliy breaking his contract was
guilty of a crime. The principle af that portion of the Bill was similar
to the English Act. But he wanted to avoid class legislation and there-
fore he had made the law applicable to others as well as to workinen
engaged on railways.”

Shortly before the introduction of the Canadian Act, there had heen
a strike of engineers on the Grand Trunk Railway. In spite of Mr, Blake’s
assurance that the Bill was not intended to deal with strikes, this one,

<
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some incidents of which had apparently aroused a good deal of feeling,

was reviewed at length. Mr, Blake said (p.872):
“The Bill did not profess to deal even with a strike, or to interfere
with the freedom of the employee to leave the service of his employer
ab any time when hos comtract il exprived. T professed in gencral worms
to say that, save under special circumstances, breach of service was not
a crime. It professed to define certain breaches of contract, or in the
event of certain breaches of service, when they involved consequences
of such moment and were connected with such results as might in the
opinion of the Government, fairly be called crimes, to define and pun-
ish them as such. T'o deal with such a measure was an entirely differ-
ent question from such as how to avoid a breach of contract, or how
to treat a riot, how persons obstructing railway engines were to be
treated, how persons who made murderous assaults, as alleged, were
to be treated, or how the militia of this country was to be called out
in aid of the civil powers.”

There are no reported Canadian cases under this section, but it was
referred to in JOHNSTON et al. v. MACKEY et al{1937), 67 C.C.C.
196, where it was held to be an indictable offence under 5,499(a), wilfully
to break a contract with knowledge that the probable consequences will
be to expose valuable property to destruction or serious injury, and that
the threar to withdraw maintenance men from the mines in violation of
contract was a threat to do an illegal act.

The English case of SCAMMELL v. JIURLEY, [1928]1 K.B419, al-
though a civil action, appears to be one to which the provisions of the
Canadian Code might apply, The defendants were members of a Com-
mittee of a Borough Council and when the general strike of 1926 was
pending, agreed with the Electrical Trades Union that if the Union
would continue to supply light, the Committee would abandon the sup-
Ply of power.

A comparison of pars(b) and (c) of subsec.(]1) of the text as it ap-
pears in s.521, with the present paragraphs shows a change which ap-
pears to have been made, not by formal amendment but in the general
revision of 1906.

Par.(b} in s.521 begins “Being, under any contract made by him with
any municipal corporation or authority or with any company bound,
agreeing or assuming tosupply . . .. .. " Par.(c) begins “Being under any
contract macde by him with a railway company bound, agrecing or as-
suming to carry. ... .. "

The effcet of the change is that the words “bound, agreeing or as-
suming” in the old text modify in par.(b} the words “municipal corpo-
ration or authority or company”, and in par.(c) they modify “railway
company”. In 5499 they modify the pronoun “who” in the introduc-
tory clause. The only formal amendment was made in 1908 by c.I8 to
amend an obvious error. The text read: “On indictment on summary
conviction” and the amendment simply inserted the word “or” after in-
dictment.

The English Act also contained provisions similar to those in s.501
of the repealed Code (now 5.366). The Lord Chancellor said in the
speech already quoted:
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“The only other question in the Bill requiring notice was one of great
importance—the question of violence or molestation. The 6th Geo.
IV, the Act of 1826, abolished the Combination Laws and made vio-
lence 1o person or property, or threats, or intimidation, or molestation
or obstruction with a view to interfere with masters or servants, a
criminal offence. The first impression was that these forbidden acts
were physical and mechanical acts; but by construction they were
held to include the act of persuading in a peaceable manner. Accord-
ingly, in order to meet this objection, the 22nd Vict. was passed, which
provided that an endeavour to persuade in a peaceable manner should
not be deemed molestation or obstruction. Still, doubts arose upon the
construction of the Act, and then came the Criminal Law Amendment
Act of 1871, which repealed both the previous enactments and sub-
stituted other acts as criminal offences, Great dissatislaction, however.
was felt with the working of the Act of 1871 because the decisions up-
on it were not altogether uniform. The Recorder’s charge in what was
known as the Cabinet Maker's Case embodicd the law upon the sub-
ject. In the course of his charge the learned Recorder said—

“The question you will have to ask yourscives is whether the evidence

shows that the defendants were guilty of obstructing and rendering
difficult of access the prosecutor’s place of business, or whether any-
thing which they did was calculated to deter or intimidate those who
were passing to and fro, or whether there was an exhibition of lorce
calculated to produce fear in the minds ol ordinary men, or whether
the defendants or any of them combined for that purpose. If you
think that, it scems to me, then, it will be your duty to find a true
bill; but if you think their conduct may be accounted for by a desire to
ascertain who were the persons working there, or peaceably to per-
suade them or any others who were proposing 1o work there, to join
their fellow-workmen, who werc contending, whether rightly or wrong-
ly, for the interests of the general body, it seems 1o me that there is
no evidence sufficient Lo estahlish the charge that is here made’, .. . ...

The House of Commaoans thought . . . . .. that 1t was not desirable
to leave the question in any doubt whatever, and words were accord-
ingly introduced into the present Bill in order that future rulings in
similar cases should be placed upon the same footing as in the case
tried by the Recorder.”

These provisions appear to have been the result of consultations by
the Home Secrctary with various bodies of emplovers and workmen and
to have been acceptable to labour. (Debates 1875, 3rd Series, Vol. 275,
Col.1579).

INTIMIDATION.—HBy violence.—By threats.—By following,
erty.—By disorderly conduct.—By watching or beseuting.
highway.—Exception,

366. (1) Every one who, wrongfully and witheut lawful author-
ity, for the purpose of compelling another person te zbstain from
doing anything that he has a lawful right 1o do, or to do anything
that he has a lawful right to ahstain from doing,

(a) uses violence or threats of violence to that person or to his
wife or children, or injures his property,

Hy hiding prop-
By obstrncting
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501, Every one is guilty of an offence punishable on indictment or on summary
conviction hefore two justices and liakle on conviction to a fine not exceeding
ane hundred dollars, or to three monthy imprisonment with or without hard
labour, who, wrongfully and without lawful quthority. with a view to compel
any other person ta abstain from doing anything which he has a lawful right
to do, ar to do anvihing from which he has o lawful vieht 1o abstain,

fa) uses violence to such other person, or his wife or children, or infures his
property; or

(b} intimidates or atrempis to intimidate such other person or the wife. child,
parent or ether relation of such other person by threais thar, in Canada or else-
where, violence ar other injury will be downe in. or punishment inflicted upon
him, her, or any of them or that the property of any of them will be damaged.
te) persistently follows such other person about from place to place: or

(d} hides any tools, clothes or other property owned or used by such other per-
son, or deprives i of, or hinders him in, the use thereof: or

fe) with one or more other persons, follows such other person, in a disorderly
manner, in or through any street or road: or

(1) besets or warches the house or other place where sich other person resides
or works, or carries on business or hippens to be: or

g} artending at or near or approaching to such house or other place as afore-
said, in order merely 10 obtain or comununicate information, shall not be deemed
a watching or hesetting within the meaning of this section.

502. Every one is guilty of an indictable offence and liable to two years’ impris-
omment who, in purspance of any unlawful combinaticn or conspiracy to raise
the rate of wages, or of any unlawful combination or conspiracy respecting any
trade, business or manufacture, or respecting any person concerned or employed
therein, untawfully assaults any person, or, in pursuance of any such combina-
tion or conspiracy, uses any violence or threat of violence to any person, with
intent to hinder him from working or being employed at such trade, business or
manufacture.

(21 Every one is guilty of an offence punishable on indictment, or on summary
conviction before two justices, and liable on conviction to a fine not exceeding
one hundred dollars, or to three months’ imprisonment with or without hard
labaur, who :

{a) beats or uses any violence or threat of violence to any person with infent to
deter ar hinder him from buving, selling or otherwise disposing of any wheat or
other grain, flour, meal. malt or potatoes, or other produce or goods, in any
market or other place; ar

(&) Beats or uses any such violence or threar to any person having the charge or
care of any wheat ar other grain, flour, meal, malt or potatoes, while on the way
to or from any city, market, town or other place with intent 1o stop the convey-
ance of the same: or

(c} by force of threats of violence, or by any form af intimidation whatscever,
hinders or prevents, or attempts to hinder or prevent any seaman, stevedore, ship
carpenter, ship labourer or other person emploved to work at or on board any
ship or vessel, or 1o do any work connecred with the loading or wnloading thereof.
from working at or exercising any lawfwl irade, business, calling or occupation in
or for which he is so employed,; or with intent so 1o hinder or prevent, besets or
wartches such ship, vessel or employee; or

(d) beats or uses any violence (o, or makes any threat of violence against, any
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(b) intimidates or attempts to intimidate that person or a rela-
tive of that person by threats that, in Canada or elsewhere,
violence or other injury will be done to or punishment in-
flicted upon him or a relative of his, or that the property of
any of them will be damaged,
(c) persistently follows that person about from place to place,
(d} hides any tools, clothes or other property owned or used
by that person, or deprives him of them or hinders him in the
use of them,
(e) with one or more other persons follows that person, in a
disorderly manner, on a highway, :
(f) besets or watches the dwelling house or place where that
person resides, works, carries on business, or happens to be, or
(g) blocks or obsatructs a highway,
is guilty of an offence punishable on summary convietior.

(2) A person who attends at or near or approaches a dwelling
house or place, for the purpose only of obtaining or communicating
information, does not watch or beset within the meaning of this
section.

This replaces the former ss.5¢1 and 502, These with some modifica-
tion of earlier legislation, were $5.528,624, and 325 of the Code of 1892
It is considered that, with the insertion of cl.{1)(g), all matters are cov-
ered that formerly appeared in 5.502.

§.501 had its beginning in 1871, ¢.32 (Imp.), An Act to amend the
Criminal Law relating to Violence, Threats and Molestation, In Canada
the provisions of the 1871 Act were re-enacted into the Act 1872, ¢.31,
5.2, under the same heading.

In 1875 its provisions were strongly attacked in the Canadian Parlia-
ment (Hansard, p.898), on the grounds that they had worked injustice
in England, that Parliament had taken away with one hand what, in the
English Trades Union Act of 1871, it had offered with the other, and
that Magistrates were prone to favour the employer against the em-
ployee. A Bill was introduced with a view to its repeal, but the Govern-
ment undertook to bring in new legislation and the Bill was dropped.

In England new legislation was passed, substantially as it appeared in
5.501 (except as to par.(b)), and in the Conspiracy and Prolection of
Property Act 1875, and was re-enacted in Canada in the Act 1876, ¢.37,
5.2 (An Act to amend the Criminal Law relating to Violence, Threals
and Molestation).

Although the section is general in its terms, it has been applied most
often in labour disputes. On this subject there is a great and growing
literature, but the following [rom W. Milne-Baily on “Trades Unions
and the State” may be quoted as the effect of the legislation. It is said
to have “freed strikes and other combinations from criminality provided
that they were in combination or furtherance of a trade dispute hetween
employers and workmen, that they were for the commission of some act
which would not be a crime apart from the combination, that they did
not invelve a conspiracy punishable by statute, and that they were not
breaches of the law relating to riot, unlawful assembly, breach of the
peace, sedition, or any offence against the State or the Sovereign™.

~
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such person with intent to hinder or prevent him from working at or exercising
such trade, business, calling or occupation or on account of his having worked
at or exercised the same.

With the section are to be rcad 5.409, which provides that the pur-
poses ol a 'I'rade Union are not unlawful by reason merely that they are
in restraint of trade, and s.410, which provides in part that no prosecu-
Lion shall be maintainable against any person for doing any act or caus-
ing any act to be done for the purpose of a trade combination unless
such act is an offence punishable by law. Certain saving clauses are con-
tained too in $5.52, 365, 372 and 411.

By 1934, ¢47, .12, par.(g) was added to s.501, excepting from the
operation of the section “attending at or near or approaching the office,
house or other place as aforesaid in order merely to obtain or com-
municate information”. When this amendment was introduced in the
House of Commons, the Minister ol Justice made the following state-
ment (Hansard 1934, Vol .4, p.4550):

“Mr. GUTHRIE: For many years the Trades and Iabour Congress
have requested that a clause, which was formerly in the Criminal
Code, in regard to picketing, should be restored or that the English
clause in regard to the same matter should be incorporated in our law.
In the Statute of 1886 this clause appeared under section 501 of our
Criminal Code, in regard to picketing (quoted), This was the law un-
til the Statutes were revised in 1896 when it was dropped without any
repeal by this House. Of course, the effeet of the passage of the Re-
vised Statutes would operate as a repeal”, (It is prebable that the
Minister meant 1892 instead of 1896—this provision did not appear
in the Code of 1892))

In 1948 par.(lb) was amended by ¢.39, 5.15, to read:

“(b) intimidales or attempts to intimidate such other person or the
wife, child, parent or other relation of such other person, by hreats
that, in Canada or elsewhere, violence or other injury will be done to,
or punishment inflicted upon him, her, or any of them or that the
property of any of them will be damaged.”

‘The scope of the amendment is indicated by the following (and only)
comments (Hansard 1948, Vol. 5, p.5191):

“"Mr. DTEFENBAKER: Persons in this country are sometimes subjected
to the threat that, unless they give support to communist works, or
to communist funds, or in any other way assist in the spread of com-
munism, harm will be done to their relatives. This secuion will cover
such a situation. I am glad also 1o say that the addition of the words
‘or attempts to intimidate’ placing it in the same position as though
the [ull and complete offence of intimidation were perpetrated, will
be of great assistance and uphold the arm of the law in a great many
cases throughout this country.”

Relerence may be had to the following English cases:

In COLTARD v. MARSHAIT., [1892] 1 Ch.571, it was held that the
Court has power to restrain by injunction on interlocutory motion the
publication of placards and circulars containing statements injurious to
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trade where the Court is satisficd upon the tacts and the evidence before
it, that such statements are false. In this case placards and circulars had
been issued zccusing the Plaintill of operating a “sweat shop”.

LYONS & SONS . WITLKINS(1896), 71 1. T.R.538: Appeal from or-
der granting an interlocutory injunction. The following is quoted from
the judgment ol Lindley, L.J., at p.364:

“"Now they are not there merely to obtain or communicate informa-
tion; that is not their function. They are there to put pressure upon’
Messrs. Lyons by persuading people not to euter into their employ-
ment, and that is "watching or Lesctting’ within subsec.d, and is not
‘attending in order merely o obtain or communicate information’.
Under these circumstiunces 1 think that the delendants have gone too
tar, and have gone beyond what the Act of Parliament authorizes; and
I do not hesitate to say that this is a case in which from the necessity
of the thing a quick remedy is actually and absolutely required. That
leads me to the second point, which is that we ouzht to lcave the
Plaintifls to have recourse to the summary jurisdiction of a magistrate,
T do not think so. Thiy is obviously a case in which a man's pproperty,
his trade, his livelihood, and the good will of his business will be
absolutely ruined if what is complained of is not peremptorily stopped.”

In the 7.VONS case the union had called out the worknien of one
Schoenhal, who made goods for the plaintiffs. There wus no dispute with
Schoenhal, and this action was taken as a meuans of hitting at Lyous. 1n
this respect the fucts resemble the case of QUINN v LEATIIEM, [1901]
AC 495, In which the union threatened o eall out the workimen of ane
Munce, it he continued o iceept meat supplied by Leathem. Although
this case is more properlv o be dealt with mnder the head of conspiracy,
the {oHowing quatation [rom the judgment ol Lord Lindley is in peint
here:

“Iris all very well 1o talk abour peaceable persuasion, It may be that
in ALLEN v, F1.OOD there was nothing more; but here there was
very much more. What nuy begin as peaceable persuasion may easily
become, and in trade union disputes generally does become, peremp-
tory order, with threats open or covert of very unpleasant consequences
to those who are not persuided. Calling workmen out involves very
serious consequences to such of them as do not obey. Black lists are
real instruments of cocrcion, as every man whose name is on one dis-
cavers Lo his cost. A combination not to work is one thing, and is law-
ful. A combination to prevent others from working by annoying them
it they do, is a very different thing, and is prima facie unlawiinl. Again,
not to work enesell s Liwlal so long ay one keeps off the poorrates,
but to order men not to work when they mie willing 1o work is anather
thing. A threat to eall men out given by a trade union official to an
emplover of men belonging to the union and willing to work with
him, is o lform ol cocicion, intmidation, molestation, or annoyance
o thene and to him very difficalt to resist, and, to say the Teast, requit-
it Justification. None wias offered in this case.”

Li WARD, LOCK & CO. LT v OPERATIVE PRINTERS AS-
SISTANTS SOCHIPYI006), 22 1LOIR, 497, there was no evidence that

pickets invited plainull’s employees o break their contracts, nor was
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there evidence of violence, obstruction, or otherwise of a common law

nuisance. Judgment wus given for the delendants. Per Moulton, L.J.
“Giving to that section (i.e., sec.7 of the Conspiracy and Protection of
Properiy Act (1875)) the most careful consideration in my PpOWer,
...... I cannot sce that this section affects, or is intended to alfect
civil rights or civil remedies. It legalizes nothing, and it renders noth-
ing wrongful that was not se before. The object is solely to visit certain
selected classes of acts which were previously wrongful, ie., were at
least civil torts, with penal consequences capable of being summarily
inflicted —What, then, is the effect of the exception which is made
by the last paragraph? In my opinion, that part of the section does
exactly what its language expresses and no more. It expressly excepts
a subclass of acts (which otherwise might be held to be within the
class mentioned in subsec.4) from the operation of the section, i.e., it
does not attach the additional penal conscquences to acts which come
within that sub-class. It leaves them exactly where they were belove.
Jf they were civil torts, they remain so. If they were previously crim-
inal in their nature, their criminality and ‘irs punishment are un-
affected by the section.”

It is a noteworthy fact that so far as the reported cascs are concerned,
.501 was invoked in civil cases oftener than in criminal cases. The lcad-
ing criminal case under the section is RENERS v, R.(1926), 46 C.C.C.14,
a decision of the Supreme Court of Canada, to the effect that watching
ot besetting, if carried on in a manner to crcate a nuisance or otherwise
unlawlully, constituted a breach of 5.501,

The judgment noted the absence [rom s.501 of the exemption which
later appeared as par.(g), but apparently its presence would not have
affccted the resule, as it was said (p.30) that “the numbers of men who as-
sembled, their distribution about the premises, including the company’s
property, their attendauce there by day and by night, the fires, the shout-
ing, their reception of the pelice, their threats atd conduct when the
police approached, afford cogent evidence not only of a nuisance, but
also of unlawful assembly.”

ROBINSON v, ADIAS(1924}, 56 O.1.R 217, wus an action in which
an injunction was sought to restrain defendants {rom picketing a theatre.
Injunction refused. At p.2241:

“The equitable jurisdiction of a civil court cannot properly be in-
voked ro suppress crime. Unlawiul acts which are an offence against
the public. i [all within the eviminal Lvw, may also be the founda-
tion of an action bused upon the civil wrong done o ao individual,
hut when Parvlinment has, in the public interest, forbidden cevrain
acts and made them an offence aguinst the law of the Tandd, ther, .
less a right to property is affected, the civil courts should not attenmpt
to interfere and forbid by their injunction that which hus already
been [orbidden by Parlinment itsell.”
And at p.22h:

“It is safe to say that the Court ol Chancery never sranted an in-
junction in aid of the eriminal law, or as supplementing the cviminal
Tasw, il it was Tound to be melficient,”

These statements were quoted and followed i a similar case—
STEWART v. BALDASSARI(1930), 38 O.W.N5L, and avain iu n.iIr-



604 MARTIN'S CRIMINAL CODE

Section 366—continued

LAS v. FELEK, [1934]0.W.N.247, where it was said (at p.250} that “if
there is a real case of ‘besetting and watching’ .. . ... within the meaning
of 5.501(f) of the Criminal Code, R.5.C.1927, c.36, the plaintiff's remedy
lies in a criminal prosecution.” Injunction granted to restrain defama-
tory statements injurious to plaintiff’s trade.

In GOLDMAN v. R{1928), 45 Que. K.B.287:

“Est du ressort du jury l'appreciation du fait d’epier ou surveiller in-
justement (wrongfully) au cours d'une gréve, un érablissement indus-
triel.” (It is for the jury to appreciate the fact of wrongfully spying
or watching an industrial establishment during the course of a strike.)

In the case of R. v. RICHARDS(1933), 61 C.C.C. p.321, the British
Columbia Court of Appeal, upon an equal division, affirmed a convic-
tion under s.500 where the accused, without molesting anyone or ob-
structing entry of patrons, had walked to and fro in front of the theatre,
wearing slickers on which was printed “The Edison Theatre does not
employ Union Picture Projectionists, affiliated with the New West-
minster and Vancouver Trades and Labour Council’—this with the
view to compel the owner to abstain from reducing wages or employing
non-union picture opetraters, which he had a lawful right to do.

In ALLIED AMUSEMENTS LTD. v. REANEY; KERSHAW
THEATRES I.TD, v. REANEY(1937), 69 C.C.C31 (Man., CA), it was
held that to picket premises in a manner calculated to injure the owners
in their business, is an unlawful “besctting and watching” prohibited
by 3.501 of the Criminal Code, and that such acts are not justifiable as a
besetting and watching to obtzin information permitted by par.(g) of
that section.

In a dissenting judgment, Trueman, J.A., expressed the following
opinions on s.501, at p.38: _

"“The sense of this clause {g) is that in a criminal enactment recognition
is given to the common law right ol picketing, semething strictly with-
in the ambit of provincial jurisdiction, One’s mind runs to the view
that there is something more than an anomaly in having civil actions in
tort, in which the remedies sought are injunctions and damages, tried
on the section. To do 50 is to admit that the relevant law is now in
stereotyped form, with a dead hand laid on all the flexibility inherent
in the living law of torts.”

and at p.42:

“I take it to be clear that picketing, or ‘watching and besetting’, which
is the legislative equivalent, conducted peaceably, that is, without
violence or intimidation or other wrongful or illegal means, though
for the purpose of compelling or inducing employers to employ none
but unien labout, is legal at common law, and that nothing in s.501
of the Code qualifies or overrides it. Clause (g) of s.501 is a proviso
inserted abundanti cautele in qualification ol the general enactment.
So far as it goes it states the common law, the Tull statement of which
is in .2 of the Trade Disputes Act.”

The foregoing statement was cited in WASSERMAN v. SOPMAN
(1941), 77 C.C.C.334, at p.34], and also in CANADA DAIRIES v. SEG-
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GIE(1940), 74 C.C.C.210, at p.215. In the latter case, the following

opinion was expressed at p.217:
“The relationship betwecn s.501 of our Criminal Code which is the
counterpart of s.7 ot the Conspiracy and Protection of Property Act
(1875} of Great Britain and the common law concept of nuisance is
indicated in the judgment of Lord Justice Fletcher Moulton (i.e., in
WARD LOCK & CO. v. OPERATIVE PRINTERS ASSISTANTS
SOCIETY) when, referring to 5.7, the reasons state: ‘I cannot see that
this section aflects or is intended to affect civil rights or civil remedies.
It legalizes nothing, and it renders nothing wrongful that was not so
before. Its object is solely to visit certain classes of acts which were pre-
viously wronglul, i.c., were ac least ¢ivil torts, with penal consequences

T

capable of being summarily inflicted’.

In BESLER v. MATTHEWS(1939), 71 C.C.C.183 (Man. C.A), it
was held that picketing and besetting a theatre in order to coerce an em-
ployer to discharge an cmployee and hire a member of defendant’s
union instead, did not come within the privilege of attending to obtain
or communicate information. fJURTIG . RELISS(193T), 68 C.C.C334
(Man.) is to the same ellect.

RUBENSTEIN v. KUMER(1910), 73 C.C.C.303 {Ont.) at p.308:
“"The fact that the Union in this case happens to be a union of mer-
chants instead of the conventional Iabour union makes no ditference.
SORRELL v. SMITH, [1925]A.C. 700, was a case of a banding to-
gether of news dealers for the enhancement of their own several husi-
nesses. Merchants have the same right under English common law to
unite for their mutual henefit and protection as have labourers and
craftsmen. T mention this only because of the suggestion during the
argument that the defendants and these others who are members of
the ‘Union’, being merchanis or tradesmen their comion law right
to act in unison 1s more limited in its scope than is the right and
privilege of the members of the ordinary trade union, True, the Crim-
inal Code,—s.497 and 5498 (2), contaius limitations or exceptions in fa-
vour of trade unions, but that is another matter.

Section 501(f) of the Criminal Code creales the criminal offence of
besetting and watching. Il 1the acts of the defendauts bring them within
the scope of this section they may be convicted of it.”

Injunction continued but varied.

In SHANE v. LUPOVITCH(1942), 78 C.C.C.272 (Que. K.B. Appeal
Side) the following appears at p.281:
“But under our law as it at present stands, including the amendment
to the Criminal Code, employees have the right to strike, which con-
stitutes per se an interference with the respondents’ business; they
have the right peaceably to counsel and urge other workers to go on
strike or to join a union; they may watch and beset for the purpose
of obtaining information; peacelul picketing is not prohibited so long
as it does not constitute a common law nuisance; and organizing on
the part of workmen to accomplish legal ends, so far from being pro-
hibited, is encouraged by our most recent provincial law.”
Injunction continued but varied.
In R. v. CARRUTHERS(1916), 86 C.C.C.247 (Ont. Co. Court), at
p.249, it was said:
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“I can see nothing wrong with a member of a picket line using peace-
ful persuasion on an employee about to enter his employer’s premises
to work, but, if force is used, or if any threat or threatening gesture
is made, or if access to the premises is blocked by 2 member, such act
is wrongtul and without lawlul authority and a ‘besetting or watch-
ing’ within the meaning and intent ol section 301{f) of the Criminal
Code. That section, of lony standing, was not enacted to restrict the
rights of labour but to protect the rights of the subject.”

R. v. DOHERTY & STEWART(1946), infra, and R. v. ELFORD
(1947), 87 C.C.C.372, arc to the same eflect. In each of these three cases
it was held that what was done went bevond the exemption. '

Later cases are to be noted as follows:

R.v. LENTON(1947), 88 C.C.C.T (Ont. C.AL): In this case union men
seized and forcibly held an employee of a steamship company. Convic-
tion under s.501 for using violence and threatening violence, upheld on
appeul,

R. v, BONHOMME(946G), 88 C.C.CI00: Accused said to DL “lc is
better that you do not work tomorrow; you know Mr. B.. .. .. , he was
warned and he did not return to work this morning.” 1. knew that Mr.
B. had been attacked when he went to work that morning and, being
frightened, she stayed away from work for three days. Accused was con-
victed under Code s.501(h). '

INTERNATIONAL LADIES GARMENT WORKERS UNION v,
ROTHER(1922}, 41 C.C.C.70, cited to the effect that the right to strike
conceded by law does not confer the right to prevent others from work-
ing who desire to do so; also 18w DOHERTY & STEWART(1948), 86
C.C.C.286, at p.292 where it was said that:

“I know of no other property or civil right existing between a com-
pany and its employees, recognized by law, the hreach of which would
make it unlawlnl for an emplovee, in the event of a strike, 1o con-
tinue in his employment, or [or the company to employ such employee,
or any employees.”

In WILLIAMS w. ARISTOCRATIC RESTAURANTS(1951), 101
C.C.0.273, pickets paraded two at a time with placards stating truth-
fully that the employer had no agreements with the Union, There was
no trespass or obstruction of passershy, although at one place prospective
patrons were told by the picketers, “You are not supposed to go in
there. This is a picket line.” The employer brought action for damages
and for an injunction against the picketing. The trial judge dismissed
the action except that he granted an injunction against the cstablish-
ment of a picket line, and pgainst statements to prospective patrons
that there was a picket line. This judgment was reversed by the Court
of Appeal in British Columbia, but was restored by the Supreme Court
of Canada, which held that the form ol picketing emploved was lawlul
from a criminal standpoint under Criminal Code s.501{g). Sce also
AMOSTRENKQ . GROVES(1958), 106 C.C.C277: COMSTOCK M-
IVESTERN LT, o SCOTT et ol 195811 D LR.STG.

The following guotations are taken from GENERAIL DRY BAT-
TERIES v, BRIGENSILATWI051), 101 C.C.C428, at 1.327:
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“The Courts are always here to protect personal and property rights;
on the one hand, the right ol the employer to exercise his common
law rights over his own property without unlawful interference by
anyone, and, on the other hand, the right of every individual, be he
a member of a Labour Unien or net, to excrcise those personal rights
that are given to him by the conunon law.”

Injunction granted to restrain acts on a picket line which go beyond

peacetul picketing and which injure the employer’s business. And at

].328: '
“It may be very true that the employees have improperly broken their
agreement and it may be that it is unlawlul lor them o break their
agreement, but 1 think they nevertheless have @ common law right to
mmform others that they are on strike, be the serike lawlul or vnlawful,
and il they choose 1o exercise this right by picketing in a manner that
15 not otherwise unlawlul their actions cannot he restrained by, and
particularly by, an interlocutory injunction.”

And at (2350
"It is one thing to exercise all the lawful rights to strike and the law-
ful rights to picket; that is a {rcedom that should be preserved and its
preservation has advanced the interests ol the labouring man and the
community a5 a whole o an untold degree over the last half-century.
But it is unother thing to recognize a conspitacy to injure so that
henefits to any particular petson or class may be realized.”

This case has heen quoted at some length because it has been re-
ferred to in several more recent cases: PEERIESS TAUNDRY AND
CLEANERS 1.7 v LAUNDRY AND DRY CLEANING WORKERS
UNTON({1952), 6 W.W.R, (NS)Y 3, HALLNOR MINLES I.TD. v
BEIIE, [1953|OW.N. "868; SMITH v JONES et al, |1954]0.R.
166G; and sce especially NORANDA MINES ITD. o, UNITED STEEL
WORKERS OF AMERICA et ol (1954, 109 C.G.C.270 and 284,

For a case in which picketing in breach of an injunciion was pun-
ished as contempt of court, see PONE v, ATTORNEY-GENERAF OF
BRITISIY COLUMBLA(1963), 105 C.C.C.311.

EMPLOYER REFUSING TO EMPLOY MEMRER OF TRADE UNION.—Emplos-
er intimidating workman.—Employers conspiring.

367. Every one whao, being an employer or the agent of an em-

plover, wrongfully and without lawful anthority

(a) refuses to employ or dismisses from his employment any
person for the reason only that the person is a member of a law-
ful trade union or of a lawful asseciadion or combination of
workmen or employees formed for the purpose of advaneing, in
a lawful manner, their interests and organized for their protec.
tion in the regulation of wages and conditions of work,

(b) sceks by intimidation, threat of toss of position or employ.
ment, or by causing actual loss of position or employment, or
hy threatening or imposing any pecuniary penalty, 1o compel
workmen or employees 1o abstain from helonging to 2 trade
union, assoeciation or combination to which they have a lawful
right 1o belong, or
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(c¢) conspires, combines, agrees or arranges with any other em-
ploygr or his agent to do anything mentioned in paragraph (a)
or (b),

is guilty of any offence punishable on summary conviction.

This is the former 5.502A which came into the Code as 1939, .30,
s.11, altered by making the offences punishable on summary conviction
only.

The following explanation appears in SOC/ETY BRAND CLOTHES

LIMITED v. R.(1942}, 78 C.C.C, 551, at p.35b8:
“This law evidently had in view the maintenance of labour relations
in the country on a legal basis by preventing certain unjust practices
by employers toward employees. The latter having obtained the right
to combine, to form unions, to better working conditions, Parliament
was called upon to assure the fullest excrcise ol this right. For that
reason it considered any interference on the part of an employer with
the exercise of the workers' rights as a disloyal and criminal act. When
the employer may impose his will by preventing, directly or indircctly,
affiliation with a labour organization, such act bhecomes an offence.”

In the same case the following appears at p.354:
“If the proot establishes that the real reason for the dismissal of an
employee, or the refusal to employ him, is the fact that he belongs to
a union, then such action is wrongful and without lawful authority,
although an atlempt be made to show that there also existed several
other possible reasons. 1f the fact that an employee belonged to a
union is the real reason for his dismissal, it is not one of several rea-
sons but the only real reason for the dismissal.”

Appeal from conviction dismissed.

In CANADAIR FIMITED v. £.(1948), b C.R.67, an appeal from
conviction was allowed. In that case the company had dismissed a num-
ber of men who had broken away {rom their union and sel up a separate
group with the result that there was disturbance and untest in the com-
pany’s plant. The [ollowing appears at p.80:

“One question only must be answered and that is whether the Crown
established that those mentioned in the indictment were dismissed
for the sole reasons that they were members of such union or associa-
tion, or were dismissed for the purpose of compelling others to ab-
stain from joining or from remaining as members of such union or
association. This question T must answer negatively.”
and at p.87:

“T see a distinction between dismissing a man because he is a member
of the union and dismissing him because by his activities, union or
otherwise, he contributes to disturbance and unrest. The former is
clearly covered by section H02A, but the latter is not.”

In COUTURE v. LAUZON SCHOQL(1950), 97 C.C.C218, it was
held that Code section 502A is not in conilict with s.21 of the Quebec La-
bour Relations Act, and that these provisions cover the same ground in
differer:t aspects.
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502A. Any employer or his agent, whether a person, company or corporation,
who wrongfully and without lawful authority

{a) refuses to employ or dismisses from his employment any person for the sole
reason that such person is a member of a lawjful trade union or of a lawful as-
sociation ar combination of workmen or employees formed for the purpose of
advancing in a lawful manner their interests and organized for their protection
in the regulation of wages and conditions of work;

(h) seeks by intimidation, threat of loss of position or employment, or by causing
actual loss of position or employment, or by threatening or imposing any pecuni-
ary penalty, to compel workmen or employees to abstain from belonging fo such
a trade union or to such an association or combination to which they have a
lawful right to belong; or

(c) conspires, combines, agrees or arranges with any other employer or his agent
to do any of the things mentioned in the preceding paragraphs;

is guilty of an offence punishable on indictment or on summary conviction be-
fore iwo justices, and liable on conviction, if an individual, to a fine not ex-
ceeding one hundred dollars or to three months' imprisonment, with or without
hard labour, and, if a company or corporation, to a fine not exceeding one
thousand dollars.

504, In this section, unless the context otherwise requires,

(a) “agent” means any person employed by or acting for another, and includes
a person serving under the Crown or under any municipal or other corporation;
(b} “consideration” includes valuable consideration of any kind;

{c) “principal” includes an employer.

SECRET COMMISSIONS,

BRIBERY OF AGENT.—Agent accepting bribe.—False aceount to deceive prin-
cipal.—Privily to offunce. Punishment.—"Agent.”—*Principal.”

368. (1) Every one commits an offence who
{a) corrupily
(i) gives, offers or agrees to give or offer to an agent, or
(ii) being an agent, demands, accepis or offers or agrees to
accept from any person,
a reward, advantage or benefit of any kind as consideration
for doing or forbearing to do, or for having done or forborne
to do, any act relating to the affairs or business of his prin-
cipal or for showing or forbearing to show favour or dis-
favour to any person with relation to the affairs or business
of his principal; or
(b) with intent to deceive a principal gives lo an agent of that
prineipal, or, being an ageni, uses with intent to deceive his
principal, a receipt, account, or other writing
(i) in which the principal has an interest,
(ii) that contains any statement that is false or erroneous
or defective in any material particular, and
(iii) that is intended to mislead the principal.
(2) Every one commits an offence who is knowingly privy te the
commission of an offence under subsection (1).
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(3) A person who commits an offence under this section is guilty
of an indictable offence and is liable 10 imprisonment for two years.
(4) In this section,
() “agent” includes an employee, and
(b) “principal” includes an employer.,

This is the former s.504(1), (2) and (8) altered 1o make the offences
punishable on indictment only. Tt comes [rom 1909, .33 {Secrvel Com-
missions Acty and 1920, c 13, s.9. It iy Lugely similar 1o 5.1 of the Pre-
vention of Corruption Act, 1906 (Imp.). Subscc(d) which made the
section inapplicable to persons linble under s.412(2), now 5.336 anfe, is
not continued, Sec notes to 5.336.

In R.v. GROSS(1945), 86 C.C.C.68 a1 p.74, it was said that the sec
tion is aimed not only at an inducement 1o do or forbear to do some
spectfic act, but also aL an inducement for showing favour or disfavour,
not necessarily in relation to a specific instance or occasion, but favour
or dislavour generally with relution to the principal’s alfairs or business.

An English case, R. w. DICKINSON, K. v. DE RABLE(1948), 33 Cr.
App.R.5, wried under the Prevention of Corvuption Act, 1906, is similar
in effect. The Court of Griminal Appeal approved a charge to the jury
that:

“If Dickinson was using his position as an important person in the

Ministry of Aircralt Production to get commisson corruptly, 1 deo not

think it would matter . . .. .. whether the work in relation o which
he was to get commission wus work which his dutics brought him into
direct contacl with or not.,”

Tt will be noted that the word “corruplly” appears in stithsec.{ 1){a) bul
not in subsec.{1){b). A similar distinction was pointed out in a prosecu-
tion alsa under the Prevention of Corruption Act, SAGE v. EICHOIL.Z,
[1919] 2 K.B.171. 1 that case ihe respondent gave to an officer of the
Metropolitan Water Board a Jorm [alsely claiming premiises to have been
vacant during certain periods, for the purpose of getting an allowance
against his water rates. [1 was charged that he knowingly gave the form
with intent to mislead the Roard. It was held that neither the corruption
or attempted corruption of the agent who received it nor his knowledge
of the [alsity of the statemnent was a necessary ingredient in the charge.

TRADING STAMPS.

ISSUING TRADING STAMPS,—Giving to purchaser of goods.

369. (1) Every one who, by himself or his employee or ageny,
directly or indirectly issues, gives, sells or otherwise disposes of, or
offers to issue, give, sell or otherwise dispose of trading stamps to a
merchant or dealer in goods for use in his business is guilty of an
offence punishable on summary eonviction.

(2) Every one who, being a merchant or dealer in goods, by
himself or his employee or agent, direcily or indirectly gives or in
any way disposes of, or offers to give or in any way dispose of, tradl-
ing stamps to & person who purchases goods from him is guilty of
an offence punishable on saummary conviction,
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Section 504—continued

(2) Every one is guilty of an offence and liable, upon conviction on indictment,
to twoe years' imprisonment, or to a fine not exceeding two thousand five hun-
dred dollars, or to both, and, upon summary conviction, to imprisonment for
six months, with or without hard labour, or to a fine not exceeding one hundred
dollars, ar to both, whoe

{a} being an agent, corruptly accepts or obtains, or agrees ia accept or attempts
to obtain, from any person. for himself or for any other person, any gift or con-
sideration as un inducement or reward for doing or forbearing to do, or for hav-
ing done or forborne to do, any act relating to his principal's affairs or business,
or for showing or forbearing to show favour or disfavour to any person with re-
lation fo his principal's affairs or business; or

(k) corruptly gives or agrees to give or offers any gift or consideration to any
agent as an inducement or reward or consideration to such agent for doing or
forbearing to do, or for having done or forborne fo do, any act relating to his
principal’s affairs or business, or for showing or forbearing to show favour or
disfavour to any person with relation to his principal’s affairs or business; or
fc} knowingly gives to any agent, or, being an agent, knowingly uses with intent
to deceive his principal, any receipt, account, or other document in respect of
which the principul is interested, and which contains any statement which is
false or erromeous or defective in any material particular, and which, to his
knowledge, is intended to mislead the principal.

(3) Every person who is a party or knowingly privy to any offence under this
section shall be guilty of such offence und shall be liable upon conviction to the
punishment hereinbefore provided for by this section.

{4) This section shall not apply to any person liable to punishment under section
four hundred and twelve, subsection two of this Act.

505. Every one is guilty of an indictable offence and liable to one year's impris-
onment, and 10 a fine not exceeding five hundred dollars, who by himself or his
employee or agent, directly or indirectly, issues, gives, sells or otherwise dis-
pases of, or offers to lssue, give, sell or otherwise dispose of trading stamps to
a merchant or dealer in goodys for use in his business.

(2) Every one is guilty of an indictable offence and liable 1o six months’ imprison-
ment, and to a fine not exceeding two hundred dollars, who, being a merchant or
dealer in goods, by himself or his employee or agent, directly or indirectly, gives
or in any way disposes of, or offers 1o give or in any way dispose of, trading
stamps to a purchaser from him of any such goods.

(3} Any executive officer of a corpuration or company guilty of an offence under
subsection ane and two of this section who in any way aids or abets in or counsels
ar procures the commission of such offence, is guilty of an indictable offence
and liable on conviction to the punishment provided by the said subsection re-
spectively.

(4) Every one is guilty of un offence und liahle, on summary conviction, to a fine
not exceeding twenty dellars, who, being a purchaser of goods from a merchant
or dealer in goods, directly or indirectly receives cr takes trading stamps from the
vendor of such goods or his employee or agent.
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This iy the lormer 5.505. For definitions of “trading stamps” see 5.322
(b}, ante.

These provisions appear in the Criminal Code Amendment Act 1905,
c.9. The Bill was introduced at the insistence of many Boards of Trade
and Retail Merchants’ Associations throughout Canada.

The trading stamp scheme originated in the United States about
1895 and was imported into Canada about 1900. The operation of the
scheme as it allected the customer was described in the Housc of Com-
mons as [ollows (Hansard 1905, Vol. 5, column 9432):

“"MR. KEMP: Certainly some remedy should be applied to this abuse.
These trading stamp companies, small and insignificant as they are,
are permilted to do what no other kind ot financial corporation can
do. They are permitted to circulate moncey. This trading stamp re-
sembles a postage stamp. They are sold at five dollars for @ hundred
dolars lace value. T'he merchant hands them out to his customer and
they get into circulation that way, When a customer gets a hundred
dollars’ worth he can go and exchange it lor some article valued at
from 1wenty-five cents 1o a dollar. He never gets anything worth five
dollars. A greater evil is this, that a great amount of these stamps are
never redeemed. Very lew people cant get a hundred dollars togecher.
The people who have been deceived into taking these stamps are
generally poor people, and it takes them a long time to collect a
hundred dollars., Where the tremendous profit of the trade stamp
companies cowes in is due to the fact that the Stamps are never re-
deemed. Then—when people present the stumps at the store, they will
be told that the store is out of goods but some arc expected in a few
days, and in the end the trading stamp agents get away without pay-
ing anything.”

In 190 and 1903 the Legislature of Ontario amended its statutes so
as to enable nwmnicipalities to pass a by-law prohibiting the use of trad-
ing stamps and in 1903 the Legislature of Quebec passed Jegislation to
the same effect. In subsequent litigation there arose a conllict of de-
cisions, the Court ol Appeal in Quebec holding that the provincial
legislation on the subject was wltra wives, on the ground that it dealt
with tradc and commerce. On the other hand, it was decided by the
Court ol Appeal in Ontario that the legislation was constitutional. This
conflict of decisions was referred to the Supreme Court of Canada and
appears not to have been decided when the Criminal Code Aroendment
was brought belore Parliament. The Bill provoked lengthy debates both
in the House of Commons and in the Scnate, those supporting the Bill
arguing that the use of trading stamps was ah instrument of fraud and
thus more than untair competition. The Bill was opposed on the ground
that the advertising company which promoted the scheme was incorpo-
rated under Dominion Charter and also on the ground that no distince-
tion could be drawn between stamps issued by the vendor of goods him-
self, redeemable on his own premises by himself, to which there seemed
to be no objection, and trading stamps issued to be redeemable by a
third party. (Par.(b) of 5.322, excluding certain offers from the definition
of trading stamps marks this distinction.)
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During the discussion in the House of Commons the following took
place (at column 9433):

“MR. R. L. BORDEN: . ... .. I would recognize legislation against
the principle of lottery as very wise, but it does not seem that this legis-
lation proceeds on that basis. It is not framed from the standpoine of
the purchaser, but from the standpoint ol the vendor, and its object
is to prevent the trading stamp proprietor from receiving a portion of
the veudor’s profits. I am not objecting to that. The evil may be so
great as to require legislation, but let us understand the principle on
which we are acting. If it is intended to prohibit lotieries we should
go [urther,

SIR WILFRID LAURIER: [ do not now dispute anything stated by
my hon. friend (Mr. R. L. Borden}. But we are dealing with an evil
that exists. It may be that it we dealt with all covered by this prin-
ciple, we should go further than we are now going. But we are now
dealing with a lottery which has invaded every city and town in Can-
ada, in the form of these trading stamps, The object of this legislation
is to reach this form of lottery; and we think we have done it and will
stamp it out, If any otherevil ... . ..

MR. R. L. BORDEN: In what way does the right hon. gentleman
(Sir Wilfrid Laurier) say the principle of lottery is involved.

SIR WILYRID LAURTER: It induces peoplc to pay money with the
prospect of a chance to draw «a prize.” .

The following cases are reported under the section:
(B.C) R. v SMITH, (19321 WAW R.13]: Conviction affirmed on
appeal. Fine reduced. The particular form of the scheme is not stated.

(Alta) R. v. WESTERN AUTOMOBILE CILUB, 1.TD. [1934]2
WW.R.431: The club supplied coupons to garages under a2 contract,
and the garagemen, as agents of the club, distributed the coupons to
members who purchased gasoline. ‘The coupon read “Expires Feb. Ist,
1935. Good for T'wo Cents on any cash purchase except gasoline, at ail
Garages and Service Stations of the Western Automobile Club, Limited.”
Conviction afirmed on appeal. The Court said:

“Regarding the objection that the provision of the Criminal Code is
ultra wvires as being beyond the jurisdiction of the Dominion Parlia-
ment, I find that it has been in the statute for many vears and its
validity has never been questioned by any Court so far as I am aware.

It appears to me to come within the domain of criminal law al-
lotted to the Dominien Parliament by the British North America Act
1867.”

(Sask.) R.v. McMANUS(1938), 71 C.C.C.47, at p.52:
“Tt is sufficient to state that, on the whole of the evidence covering
the transactions in question here, it is plain that the accused gave
these premium slips to those who purchased his goods knowing that they
would be redeemed, and intending that they should be redeemed, not
by himself as the manufaciurer of the goods, but by the Elite Swadio.
Premium slips disposed ol in this manner are ‘trading stamps’ within
the prohibition of ss.835(x) and 505(2).”
Appeal dismissed.



