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held to be an offence to burn a body for the purpose of preventing an
inquest: R. v. STEPHENSON(1884), 13 .B.D.331. And in R. v. CLARK
(1883), 15 Cox,C.C.17), cited under s5.165, the cxposure of a dead body
near a highway was held to constitute a nuisance.

Stephen, in his History of Criminal Law, Vol. III, lE.b.l?'i', says: “The
dead body of a human being is almost the only movable object known
to me which by our law is no one’s property, and cannot, so long at all
events, as it exists as such, become the property of any one. 1 suppose,
however, that anatomical specimens and the like are personal property.”

This statement was cited in PHILLIPS v. MONTREAL GENERAL
HOSPITAL(1908), 4 EL.R477, but regarded as being subject to quali-
fication, since the husband or wife or relatives of a deceased person are
entitled to possession of the bady for the purpose of burial. In that case
and also in EDMONDS v. ARMSTRONG FUNERAL HOME, L.TD,,
[1931]1 D.L.R.676, it was held that the performance of an unauthorized
autopsy was a ground for civil action.

Earlier cases relating to the sale of dead bodies for dissection are
R.v. LYNN(1788), 1 Leach 497, R. v. FEIST(1858), Dears. & B.590, and
R. v. SHARPE(1857), Dears. & B. 160.

PART V,
DISORDERLY HOUSES, GAMING AND BETTING.

INTERPRETATION.
“BET.” — “Common bawdy-hounse.” — *“Common betting house.” —*“Common
gaming house.” — “Disorderly house.”” — “Game.” — “Gaming equipment.”

—“Keeper."'—*Place,””—Exception.—Charitable organizaticns,~—Onus.—Effect
when garue parily played on premises.

168. (1) In this Part,

(a) “bet” means a bet that is placed on any contingency or
event that is to take place in or out of Canada, and without re-
stricting the generality of the foregoing, includes a bet that
is placed on any contingency relating to a horse-race, fighi,
match or sporting event that is to iake place in or out of
Canada;

(b) “common bawdy-heuse” means a place that is

(i) kept or occupied, or

(ii) resorted to by one or more persons
for the purposze of prostitution or the practice of acts of in-
decency s

(¢) *“common betting house” means a place that is opened,

kept or used for the purpose of
{i) enabling, encouraging or assisting persons who resort
thereto to bet heiween themselves or with the keeper, or
(ii) enabling any person to receive, record, register, trans-
mit or pay bets or to annonnce the resulis of betting;
(d) *“common gaming house™ means a place that is
(i) kept for gain to which persone resort for the purpose
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225. A common bawdy house is a house, room, set of rooms or place of any
kind kept for purposes of prostitution or for the practice of acts of indecency, or
occupied or resorted to by one or more persons for such purposes.

226. A common gaming house is
(@) a house, room or place kept by any person for gain, to which persons resort
to for the purpose of playing at any game of chance, or at any mixed game of
chance and skill; or
(b) a house, room or place kept or used for playing therein at any game of
chance or any mixed game of chance and skill, in which
(i) a bank is kept by one or more of the players exclusively of the others; or
(ii} the whole or any portion of the stakes or bets or other proceeds at or from
such games is either directly or indirectly paid to the person keeping such house,
room or place, or any direct or indirect fee is charged to or paid by the players
or any of them for the right or privilege of participating, or for the purpose of
enabling them or any of them to participate, in such games or for the use of
any gaming appliances, tables, chairs or other paraphernalia employed in play-
ing such games; but the provisions of this subparagraph shall not apply to any
house, room or place while occupied and used by an incorporated bona fide
social club or branch thereof if the whole or any portion of the stakes or bets or
other proceeds at or from such games is not either directly or indirectly paid to
the person keeping such house, room or place, and no fee in excess of ten cents
per hour or fifty cents per day is charged to the plavers for the right or privilege
of participating in such games, nor while occasionally being used by charitable
or religious organizations for playing games therein for which a direct jfee is
charged to the players if the proceeds are to be used for the benefit of any chari-
table or religious object;
(iii) any game is played the chances of which are not alike favourable to all the
players, including among the players the banker or other person by whom the
game is managed, or against whom the game is managed, or against whom the
other players stake, play or bet.
(2} Any such house, room, or place shall be a common gaming-house, although
part only of such game is played there and any other part thereof is played at
some other place, either in Canada or elsewhere, and glthough the stake played
for, or any money, valuables, or property depending on such game, is in some
other place, either in Canada or elsewhere.
227. A common betiing-house iz a house, office, room or place
(a) opened, kept or used for the purpose of betting between persons resorting
thereto, and
(i} the owner, occupier or keeper thereof,
(ii) any person using the same,
(iii) any person procured or employed by, or acting for or on behalf of any
such person,
(iv) any person having the care or management, or in any manner conducting
the business thereof; or
(b) opened, kept or used for the purpose of any money or valuable thing being re-
ceived by or on behalf of any such person as aforesaid,
(i) all or any part of which money or valuable thing or its equivalent is to be
pald or given io any other person on any event or contingency of or relating 10
any horse-race or other race, fight, game or sport, or
(i) for securing the paying or giving by some other person of amy money or
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of playing games; or
(ii) Lkept or used for the purpose of playing games

(A) in which a bank is kept by one or more but not all
of the players,

(B) in which all or any portion of the bets on or proceeds
from a game ia paid, direcily or indirectly, to the keeper
of the place,

(C) in which, directly or indirectly, a fee is charged to or
paid by the players for the privilege of playing or par-
ticipating in a game or using gaming equipment, or

(D) in which the chances of winning are not equally fa-
vourable to all persons who play the game, including
the person, i any, who conduets the game;

(e} “disorderly house” means a common bawdy-house, a com-
mon betting house or a common gaming house;
(f) “game” means a game of chance or mixed chance and
skill;
(g) “gaming equipment” means anything that is or may be
used for the purpose of playing games or for betting;
(h) “keeper” includes a person who
(i) is an owner or occupier of a place,
(ii) assists or acts on behalf of an owner or occupier of a
place, '
(iii) appears to be, or to assist or act on behalf of an owner
or occupicr of a place,
(iv} has the care or management of a place, or
(v} wuses a place permanently or temporarily, with or with-
out the consent of the owner or cccupier; and
(i) “place” includes any place, whether or not
(i) it is covered or enclosed,
(ii) itis used permanently or temporarily, or
(iii) any person has an exclusive right of user with respect
to it.

(2) A place is not a common gaming house within the meaning
of subparagraph (i) or clause (B) or (C) of subparagraph (ii) of
paragraph (d) of subsection (1)

(a)} while it is occupied and unsed by an incorporated bona fide
social club or branch thereof if
(i) the whole or any portion of the bets on or proceeds from
games played therein is not directly or indirectly paid 10
the keeper thereof, and
(ii) no fee in excess of ten eents an hour or fifty cents a day
is charged to persons for the right or privilege of partici-
pating in the games played therein; or
(b) while occasionally it is nsed by charitable or religious or-
ganizations for the purpose of playing games for which a di-
rect fee is charged to persons for the right or privilege of
playing, if the proceeds from the games are to be used for a
charitable or religious object.
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valuable thing on any such event or contingency, or
{c) opened, kept or used for the purpose of recording or registering bers upon
any contingency or event, horse-race, or other race, fight, game or sport, or for
the purpose of receiving money or other things of value to be transmitted for the
purpose of being wagered upon any such contingency or event, horse-race or
other race, fight, game or sport, whether any such bet is recorded or registered
there, or any money or other thing of value is there received to be so trans-
mitied or not; or
(d) opened, kept or used or outfitted or equipped for the purpose of facilitating
or encouraging or assisting in the making of bets upon any contingency or event,
harse-race or other race, fight, game or sport, by announcing the betting upon, or
announcing or displaying the results of any contingencies or events, of horse-
races, or other races, fights, games or sports, or in any other manner, whether
such contingency or event, horse-race or other race, fight, pame or sport occurs
or takes place in Canada or elsewhere.
{2) The word “place”, as used in this section and in the preceding section, in-
cludes any place, whether inclosed or not, and whether it is used permanently
or temporarily, and whether there is or is not exclusive right of user.

985. When any cards, dice, balls, counters, tables or other instruments of gam-
ing used in playing any game of chance or any mixed game of chance and skill are
found in any house, room or place suspected to be used as a common. garmiing
house, and entered under a warrant or order issued under this Act, or about the
person of any of those who are found therein, it shall be prima facie evidence, on
the trial of a prosecution under section two hundred and twenty-eight or section
two hundred and twenty-nine, that such house, room or place is used as a com-
mon gaming house, and that the persons found in the room or place wherz such
instruments of gaming are found were playing therein, although no play was
actually going on in the presence of the officer entering the same under such
warrant ar order, or in the presence of the persons by whom he is accomparnied.

(3) The onus of proving that, by virtue of subsection (2), a
place is not a common gaming house is on the accused.
(4) A place may be a common gaming house notwithstanding
that
(@) it is used for the purpose of playing part of a game and
another part of the game is played elsewhere; or
(b) the stake that is played for is in some other place.

The definitions in pars.(1}{(a),(f),(g) and (h) are new in this form but are
drawn from the [ormer $5.226, 927, 229(2), 985 and 986. In particular, par.
(g) is complementary (0 ss.169 and 171. It was held in R. . LEWIS(1949),
97 C.C.C.268, that the word “equipped” referred to things related to
the premises.

Par.(b} is the former 5.225. It comes from s5.195 in the Code of 1892,
which Taschereau describes as new, as amended by 1917, c.14, s.3.

Par.(c} is taken from the former s.227(1). It comes from 5197 in the
Code ol 1892 and from the Betting Aet, 16-17 Vict, . 119 (Imp.}.

In R. v. MARIN(1937), 68 C.C.C.245, it was held that the accused
was properly convicted by reason of his use of a poolroom for taking and
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settling bets although he had no intcrest in its business. R. v. EAKIN

(1943), 79 C.C.C.256, decided with reference to a public room ina hoteig
Is conira, but the tendency seems to be to follow R. v. MARIN, as was
done in R. v. SOKOL, [1949]2 W.W.R.1218, and R. v. GIRONE and
GENOE(1953), 106 C.C.C.33. An English casc, R. v. PORTER(1949), 33
Cr.App.R.76, is similar in effect. It appears, however, that a course of
conduct must be proved. In R. v. WEIDMAN(1954), 11 W.W.R.(N.5)
374, it was held that the recording of one or perhaps two bets on a cer-
¢ain day was not of itself conclusive proof that the premises were
“opened, kept or used for the purpose of betting.”

Par.(d) comes from the former 5.226(1). Similar provisions appeared in
5.106 of the Code of 1892, where Taschereau describes them as new but
gives as their origin the Gaming Act, 1845, 89 Vict. ¢.109, s.2 (Imp.).

Par.(e) is the former 5.2(9a) as enacted by 1948, ¢.39, s.(1)-

Par.(h) is adapted from the former $.227(2) and s.229(3). In R. v.
GIRONE and GENOE, supra, it was held that the word “keeper” in
5,929 included, not only the keeper as defined in s.227(a)(i), but all the
classes mentioned in sub-clauses {a)(i) to {a)(iv).

In R. v. JUNG YORK(1951), 99 C.C.C.318, it was held that a person
assisting in the government, care ot management was properly convicted
as a keeper.

Par.(i) is the former 5.227(2). Sce SAUNDERS v. R.(1907), 38 S.C.R.
382, quoted under s.178.

Subsec.ﬁ), which now appears as an exception, was formerly part of
5.926, to which it was added by 1938, c.44, 5.12. Under the section as it
stood before that amendment a conviction was quashed in the Supreme
Court of Canada in BAMPTON v. R.(1932), 58 C.C.C.289, in respect of
a club that interested itself in ccrtain sports, but also provided tables
for the playing of poker, at which each member paid into its funds the
sum of ten cents for each half-hour he played‘ Duf, J. said:

I my mind is perfectly clear upon this point, namely that the

payment of this fce is not a payment ot ‘the whole or any portion of

the stakes or bets or other proceeds at or from’ the games. . ... . I

think we are justified in saying that ... ... it (the word ‘procecds’)
...... is limited to the proceeds of a betting or gambling game as
such, and proceeds similar in character to bets and stakes. . . ... The

section is aimed, I think, at the participation by the owner of the place
where the game is carried on, in the profits or other proceeds ac-
cruing to members from the game itself.”
In 1937, a prosecution in respect of the same club, which appeared
in the meantime to have enjoyed a tremendous increase in membership,
was upheld in R. v. WILIIAMSON(1937), 51 B.C.R.436. MacDonald,
J-A., said at p.479:
“My conclusion is that whatever its status may have been a few years
ago, it became in recent years in substance a proprietary club.”

It will be observed that the word “occasionally” still appears. It
was held in R. v. McGEE(1942), 77 C.C.C.302, where the accused subilet
premises to various organizations for bingo, with the result that games
were taking place on five evenings and two aftcrnoons a week, that this
was not occasional use on his part. In R. v. PARROTT(1946), 87 C.C.C.
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986. In any prosecution under section two hundred and twenty-eight or under
section two hundred and twenty-nine it shall be prima facie evidence that a house,
room or place is a disorderly house if any constable or officer quthorized to enter
any houise, room or place is wilfully prevented from or obstructed or delayed in
entering the same, or any part thereof.

{2) If any house, room or place is found fitted or provided with any means or
contrivance for playing any game of chance or any mixed game of chance and
skill, gaming or betting, or with any device for concealing, removing or destroy-
ing such means or contrivance it shall be prima facie evidence that such house,
room or place is a common gaming house or common betting house as the means
or contrivance may indicate.

(3) In any prosecution under section two hundred and twenty-eight, subsection
one, two hundred and twenty-nine, or two hundred and thirty, evidence that a
person was convicted for being the keeper of a disorderly house shall be prima
facie evidence that such house is a disorderly house as against any person charged
with being or having been at the same time, an inmate or frequenter of the same
disorderly house.

127, it was held that the use of premises by a service club at a carnival
during which gaming was carried on during part of each day for six
consecutive days, was occasional use within the exemption. In this case
all the proceeds went to charity. )

Subsec.{3) has becn added to make clear where the onus lies. Tt was
held in R. v. HELLENIC COLONIZATION ASSOCIATION{1942),
77 C.C.C.274, that the burden was on the person who claimed the ex-
emption, but that he was not required to establish it beyond a reason-
able doubt.

Subsec.(4) is derived from the former 5.226(2).

PRESUMPTIONS.

FROM OBSTRUCTION.—From device for concealment,—From gaming equip-
ment.—From previous convietion.

169. In proceedings under this Part,

(a) evidence that a peace officer who was authorized to enter a
place was wilfully prevented from entering or was wilfully ob-
structed or delaved in entering is prima facie evidence that the
place is & disorderly house;

(b) evidence that a place was found to be equipped with gaming
equipment or any device for concealing, removing or destroying
gaming equipment is prima facie evidence that the place is a
common gaming house or a common betting house, as the case
may be;

{(c) evidence that gaming equipment was found in a place en-
tered under a warrant issued pursuant to this Part, or on or
about the person of anyone found therein, is prima facie evi-
dence that the place is a common gaming house and that the
persons found therein were playing games, whether or not any
person acting under the warrant observed any persons playing
games therein; and §
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(d) evidence that a person was convicted of keeping a disorderly
house is, for the purpose of proceedings against any one who is
alleged to have been an inmate or to have heen found in that
house at the time the person commiited the offence of which
he was convicted, prima facie evidence that the house was, at
that time, a disorderly house,

This combines the former s5.985 and 986(1),(2) and (3) which came
from 55.702 and 703 of the Code of 1892, The former had its origin in the
Gaming Act of 1845 (Imp.) and the latter in the Gaming Houses Act,
1854, 37-18 Vict. ¢.38, 5.2. It is to be read with 5.168(!)(g} and s.171.

It was held in R. v. WONG SiM, [1928]3 W.W.R.492 following R.
v. HONG GUEY(1907), 12 C.C.C.366, that the presumption created
by par.(c) does not apply where the charge is in respect of a lottery,

$.986(2) was invoked to sustain a conviction in R, o KNIGHT({No. 2)
(1951}, 100 C.C.C..293.

In R. v. OWAD(1952), 102 C.C.C.155, it was held that evidence of
the general reputation of the premises was receivable. On this point, see
also notes to 5,182, post.

CONCLUSIVE PRESUMPTION FROM SLOT MACHINE.—*5lot machine.”

170. (1) For the purpose of proceedings under this Part, a place
that is found to be equipped with a slot machine shall be conclusive-
ly presumed to be a common gaming house.

(2) In this section “slot machine” means any automatic ma-
chine or slot machine
(a) that is used or intended to be used for any purpose other
than vending merchandise or services; or
(b) that is used or intended to be used for the purpose of
vending merchandise or services if
(i) the result of one of any mumber of operations of the
machine iz a matter of chance or uncertainty to the opera-
tor,
(ii) as a result of a given number of suceessive operations
by the operator the machine produces different results, or
(iii) on any operation of the machine it discharges or emits
a slug or token. .

This is the former 5.986(4) as enacted by 1938, c.44, 5.46.

The history of this provision is traced in JOHNSON v. A-G. AL-
BERTA(1954), 108 C.C.C.1, ar p.22. The first specific relerence to auto-
matic machines was added to s.986 by 1924, ¢.35. In the same year the
Legislature of Alberta enacted the first of the provincial Slot Machines
Acts. The provisions of the Code relating to automatic machines were
replaced by 1930, c.11, s.27 in a form which remained until 1938, when
by ¢.44, 5.46, a new provision relcrring to slot machines was enacted.

Meanwhile, in 1935, Alberta replaced its Act of 1924, and Manitoba
and Saskatchewan passed Slot Machince Acts. These were followed in
1936 by Acts dealing with the same subject in Nova Scotia, New Bruns-
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(4) In any prosecution under section two hundred and twenty-nine any automatic
or slof machine used or intended to be used for any purpose ather than for vending
terchandise or services shall, and any such machine used or intended to be used
for vending merchandise shall, if the result of one of any number of operations
of it is, as regards the operator, a matter of chance or unceriainty or if as a
consequence of any given number of successive operations it yields different
results to the operator or if on any operation it discharges or emits any slug or
token, other than merchandise, be deemed to be a means or contrivance for
plaving a game of chance notwithstanding that the result of some one or more
or all of such operations may be known to the operator in advance and if any
house, room or place is found fitted or provided with any such machine there
shall be an irrebuttable presumption that such house, room or place is a common
gaming hougse.

wick and Prince Edward Island. “The statutes thus adopted by six of
the Provinces of Canada, while differing in some respects in the language
cuployed in defining what was a slot machine and in dealing with the
matter of penalties, had one provision in comion, namely, that such
machines were declared to be incapable of ownership or ol giving rise
to property rights. The Province of Ontario enacted a Slot Machine Act
in 1944 (¢.h7) and the Province of Quebec in 1946 (c.19).”

The constitutionality of this common provision has been challenged
in several instances. The Alberta Act of 1935 was upheld by the Ap-
pellate Division in R. v. STANLEY(1936), 64 C.C.C.38b; the provision in
the Saskatchewan Act was held to be ultre vives in R. v. KARMINOS
(1936), 65 C.C.C.165; but held by the Manitoba Court of Appeal in
R.v. MAGID(1936), 65 C.C.C.78, to be intra vires.

Similar questions have arisen in several recent cascs in which there has
been reference also to s.986(4). In the JOHNSON case it was held that the
Alberta Slot Machine Act, R.S.A. 1942, <333 was wholly ulire 1ires.
The Alberta Act was considered also in REGENT VENDING MA-
CHINES v. ALBERTA VENDING MACHINES(1954), -108 C.C.C.61,
but it was held that the machine in question was not within the defini-
tion there set out. The Siot Machine Act of New Brunswick, R.S.N.B.
1952, ¢.212, was before the Supreme Court in DEWARE v. R.{(1954), 108
C.C.C.48. The Court divided on the constitutional question, but set
aside an order {or confiscation.

1t was held in ZLAPHKAS v. R.(1942), 77 C.C.C.142, that an automatic
machine that returned nothing to the operator but a chance of obtain-
ing frce amuscment depending on his score, was not within the section.
In R. v. ADAM(1958), 106 C.C.C.398, it was held {Que. Municipal Court)
that a similar machine was not a gaming apparatus within the Quebec
Gaming Apparatus dct, 1946, .19, in which the definition is idemntical
with s.986(4). And in R. v. WEISS(1954), 12 W.W.R. (N.8.)604 it was
held that the Code does not prohibit a slot machine which provides a
game of mixed chance and skill for amusement only.
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WARRANT TO SEARCH.—Search without warrant, seizure and aerest.—Dis-
posal of property seized.—When declaration or direction may be made.—Con-
verting seeurity into money.—Telephones exempt from seizure,

171. (1) A justice who receives from a peace officer a report in
writing that he has reasonable ground to believe and does believe
that an offence under section 176, 177, 179 or 182 is being com.
mitted at any place within the jurisdiction of the justice, may issue
a warrant under his hand authorizing a peace officer to enter and
search the place by day or night and seize anything found therein
that may be evidence that an offence under section 176, 177, 179
or 182, as the case may be, is being committed at that place, and to
take into custody all persons who are found in or at that place
and requiring those persons and things to be brought before him
or before another justice having jurisdiction, to be dealt with ac-
cording to law.

(2) A peace officer may, whether or not he is acting under a war.
rant issued pursnant to thie section, take into custody any person
whom he finds keeping a commmon gaming house and any person
whom he finds therein, and may seize anything that may be evidence
that such an offence is being committed and shall bring those per-
sons and things hefore a justice having jurisdiction, io be dealt with
according to law.

(3) Except where otherwise expressly provided by law, a court,
judge, justice or magisirate before whom anything that is seized
under this section is brought may

(a) declare that any money or security for money so seized is
forfeited, and
(b) direct that anything so seized, other than money or secur-
ity for money, shall be destroyed,
if no person shows sufficient cause why it should not be forfeited or
destroyed, as the case may be.

(4) Na declaration or direction shall be made pursuant to sub-
section {3) in respect of anvthing seized under this section until

(a} it is no longer required as evidence in any proceedings
that are instituted pursuant to the seizure, or

(b) the expiration of thirty days from the time of seizure
where it is not required as evidence in any proceedings.

(3) Where any security for money is forfeited under this section,
the Attorney General may, for the purpose of converting the security
into money, deal with the security in all respects as if he were the
person entitled to the proceeds thereof,

(6) Nothing in this section or in section 431 authorizes the seiz-
ure, forfeiture or destruction of telephone, telegraph or other eom-
munication facilities or equipment that may be evidence of or that
may have been used in the commission of an offence under section
176, 177, 179 or 182 and that is owned by a person engaged in pro-
viding telephone, telegraph or other communication service to the
public or forming part of the telephone, telegraph or other com-
munication service or system of such a person.
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641. (1) If any constable or other peace officer of any city, town, incorporated
village, or other municipality or district, organized or unorganized, or place,
reports in writing to the mayor or chief magistrate, recorder or to a judge of the
Sessions of the Peace, or to the police, stipendiary or district magistrate of such
city, town, incorporated village or other municipality, district, or place, or to
any police or stipendiary magistrate having jurisdiction there, or to any justice
having such jurisdiction, that there are good grounds for believing, and that he
does believe, that any house, room or place within the said city or town, incor-
porated village or other municipality, district or place is kept or used as a disorder-
Iy house, or for betting, wagering or pool selling contrary to the provisions of
section two hundred and thirty-five, or for the purpose of carrying on a lottery
or for the sale of lotiery tickets, or for the purpose of conducting or carrying
on of any scheme, contrivance or operation for the purpose of determining the
winners in any lottery contrary to the previsions of section two hundred and
thirty-six, whether admission thereto is limited to those possessed of entrance
keys or otherwise; such mayor, chief magisirate, recorder, police, stipendiary
ar district magistrate or justice, may, by order in writing, authorize the constable
or other peace officer to enter and search any such house, room or place with
such other constables or peace officers as are deemed requisite by him, and
such peace officer or peace officers may thereupon enter and search all parts of
such house, room or place and if necessary may use force for the purpose of effect-
ing such entry, whether by breaking open doors, or otherwise, and may take into
custody all persons who are found therein, and may seize all tables and instru-
ments of gaming, wagering, or betting and all moneys and securities for money
and all instrumenis or devices for the carrying on of a lottery, or of any scheme,
contrivance or operation for determining the winnets in anv lottery, and all
lottery tickets and all intoxicating liquors and all circulars, advertisements, print-
ed matter, stationery and things which may be found in such house or premises
which appear to have been used or to be intended for use for any illegal purpose or
business, and shall bring the same before the person issuing such order or any
justice, 1o be by kim dealt with according to law. -

(2} If at any time a peace officer, although not having an order under subsection
one of this section, finds any person in the act of keeping a gaming house or being
present in a gaming house, such peace officer may seize all instruments of gaming
and all other articles mentioned in subsection one of this section found in or on
the premises where the above offence is taking place: Provided that as soon as
possible thereafter a charge shall be laid according to law aguainst the persons
found committing an offence as above: Provided also that such objects so seized
shall in due course be brought before the magistrate seized with the matter, to
be dealt with in the manner provided for in subsection three of this section.

(3} The person issuing such order, or the justice before whom any person is taken
by virtue of an order under this section, may direct that any money or securities
for money so seized shall be forfeited, and that any other thing seized shall be
destroyed or otherwise disposed of: Provided that nothing shall be destroyed or
disposed of pending any appeal or any proceeding in which the right of seizure
is questioned or hefore the time within which such appeal or other proceeding
may be taken has expired.

(4) Nothing in this section contained shall be construed to authorize the seizure,
forfeiture or destruction of any telephone, telegraph or communication instrit-
ment, facilities or equipment found in any such house, room or pluce and owned
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This comes from the former s.641. It was s.575 in the Code of 1892,
which, with amendments relating to lotteries, came from R.8.C. 1886, c.
158. This, in wurn, consolidated $8 Vict, cAdl, s.1, An Act respecting
Gaming houses, and 40 Vict., c.33, s.1.

In subsec.(]) the reference to intoxicating liquor has been omicted,
thus limiting the power of seizure to things that may afford evidence of
the specified offences.

Subsecs.(3} and (4) embody a change to provide “a lag in time of thirty
days” before there can be an order for forfciture of things seized.

There is a new provision in subsec.(3) whereby the Attorney General
nay realize upon cheques, etc. that have been seized under this section.
In R. v. HALLLINAN, [1937|0.W.N.825, a motion to quash an order
for confiscation of money, etc., was dismissed, “The proceedings, in so
far as they refate to the sum of money and the articles which were or-
dered to be destroyed, are proceedings in rem. The order of the magis-
trate is against these things themsclves and such order may be made
without regard to anyone being convicted or even charged.” R. v. GLEN-
FIELD(1935), 62 C.C.C.334, and R. v. DENABURG(1935), 64 C.C.C.
216, referred to. But in R. v. CHIN JUNG et al., [1938]1 W.W.R.414, it
was held that where a conviction was quashed, an order for forfeiture
based upon it should be set aside, the foundation for it having failed.

In R. v. BOURASSA(1954), 109 C.C.C.44, the following appears:

"It seems to me that both ss5.(1) and (2) operate in rem and in person-
am. In both there are provisions leading not only to the forfeiture of
goods—a proceeding in rem—but the arrest of persons either keep-
ing or being in a gaming house—a procecding in personam. These
provisions are in the nature essentially distinct, both as to method of
enforcement and consequence. Subsection {1) relates also to disorderly
houses, but the distinction is, in this case, immaterial, In my view the
‘appeal’ contemplated by ss.(8) in this context relates solely to the
right of appeal against a conviction for keeping or being in a common
gaming house and has no rclation to an appeal from an order of for-
feiture operating iz rem under ss. (1). The validity of that order
may be questioned, e.g. in certiovari proceedings. That is, T think, what
is meémt by ‘or any procecding in which the right of seizure is ques-
tioned'.”

Subsec.(6) widens the former s641{(4) so as to exempt telephone
equipment, etc., from seizure under a search warrant issued under
431, post. This matter is one which was the subject of controversy as
long ago as 1888 when the Act against bucket shops, 51 Vict., c.42, was
under discussion (Hansard, 1888, p. 1405, Tt was considered also in
BELI. TELEPHONE CO. v. R. and ROZON{(937), 75 Quc.S.C.250, and
in Re BELL TEFLEPHONE CO.(1947), 8¢ C.C.C.T96. Tt was as a result of
the case last mentioned that 5.641 was amended by 1950, c.11, s.8.

See also 55,173 and 174.

SEARCH FOR WOMAN IN BAWDY-HOUSE.

172. A justice who is satisfied by information upon oath that
there is reasonable ground to believe that a female person has been
enticed to or is concealed in a common bawdy-house may issue a
warrant under his hand authorizing a peace officer or other person
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by any telephone or telegraph company, or any government telephone or tele-
graph system, engaged in furnishing telephone, telegraph or communication ser-
vice to the public, or forming part of the service or system of any such company
or government system.

640. Whenever there is reason to believe that any woman or girl mentioned in
section two hundred and sixteen of this Act, has been inveigled or enticed to a
house of ili-fame or assignation, then upon complaint thereof being made under
oath by the parent, hushand, master or guardian of such woman or girl, or in
the event of such woman or girl having no known parent, husband, master or
guardian in the place in which the offence is alleged 1o have been committed, by
any other person, lo any justice or to a judge of any court authorized to issue
warrants in cases of alleged offences against the criminal law, such justice or
judge may issue a warrani to enter, by day or night, such house of il-fame
or assignation, and if necessary use force for the purpose of effecting such en-
try, whether by breaking open doors or otherwise, and to search for such woman
or girl, and bring her and the person or persons in whose keeping and possession
she is, before such justice or judge, who may, on examination, order her to be
delivered to her parent, husband, master or guardian, or to be discharged, as law
and justice require.

named therein to enter and search the place, by day or night, and
requiring her and the keeper of the place to be brought before him
or another justice having jurisdiction 10 be kept in custody or re-
leased as he considers proper.

This is the former s.640, Tt was s.57¢4 in the Code of 1892 which was
taken from R.8.C. 1886, c.157, an Act vespecting offences against public
morals and public convenience. 1t came from 48-19 Vict., .82, 5.1, and
from 48-49 Vict., ¢.69, .10 (Imp.). The principle involved was considered
in two civil actions, HOPE v. EVERED{1886), 17 Q.B.D.338, and LEA
v. CHARRINGTON(1889), 23 Q.B.D.45, 272

See also ss.178 and 174,

USE OF FORCE.

173. A peace officer may, for the purpose of executing a warrant
issued under section 171 or 172, use as much foree as is necessary
to-effect entry into the place in respect of which the warrant is issued.

This is taken from the former 35,640 and 641(1). Sec also 55.26 ante and
175 post.

EXAMINATION OF PERSONS ARRESTED IN DISORDERLY HOUSES.—Per-
son refusing to be examined.—Use of evidence,
174. (1) A justice before whom a person is taken pursuant to
a warrant issued under section 171 or 172 may require that person
to be examined on oath and 1o give evidence with respect to
(a) the purpose for which the place referred to in the warrant
is or has been used, kept or occupied, and
(b) any matter relating to the execution of the warrant,
(2) A person to whom this section applies who
(a) refuses to be sworn, or
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(b ) refuses to answer a question,
may be dealt with in the same manner as a witness appearing before
a superior court of criminal jurisdiction pursuant to a subpoena,
(3) No evidence that is given by a person under this section may
be used or received in evidence in any criminal proceedings against
him, except proceedings for perjury in giving that evidence,

This is the former s.642.

The problem which arises under this provision concerns the use
to be made of the examination under subsec.(1} of a persen found in a
disorderly house. Under the former subsection the judge, justice or magis-
trate might give to such person on his examination a certificate stating
that he made a full disclosure in respect of all things regarding which
he was examined, and this certificate was a bar to any proccedings against
himself in respect of the matters disclosed. This applied only to gaming,

The new Code alters this by providing that his answers shall not be
used against him except in case of perjury, whether or not he claims
protection, but otherwise puts him in the same position as any witness.
It will be observed too that this section, when read with s.171(1} extends
the law as explained in R. v. SHAAK, infra.

The root of the problem is in the commen law principle that a man
is not requircd to incriminace himself, but that principle has been
abrogated In a variety of ways. The argument for and against its abroga-
tion may be summarized in the following quotations:

Report of the Royal Commission on Espionage, 1946, p.673:
“We feel that 1t is too often lost sight of that the law is not designed
to handicap society in its endeavour to protect itself against those of
its members who commit offences against it nor to give advantage
to such persons.”

Riddell, J., in R. v. BARNES(1921), 49 O.L.R.374, at p.390 said:
“It is (however) to be hoped that we have not arrived at the point
that one accused of crime has so many and so high rights that the
pecople have none:”

On the other hand Lord FEldon, L.C., in PAXTON v. DOUGILAS

(1812), 19 Ves. 225 at p.227:
“The strong inclination of my mind is to protect the party against
answering any qucstion, not only that has a direct tendencey to erim-
inate him, but that forms one step towards it.”

Falconbridge, C.J.K.B., in Re GINSBERG(1917), 40 Q.L.R.13G:
“In fact, the procecdings would take the form of an examination for
discovery in a criminal case, which cannot be:”

Lennox, J., in R. v. BARNES, supra, at p.393:
“I repeat that the guarantee of a fair trial, in its broadest sense, is
the thing above all others to be kept steadily in mind in the adminis-
tration of criminal justice:”

The provisions now being considered were not in the Code of 1892,
They were brought in by the consolidation in 1906 of s5.9 and 10 of the
R.S.C. 1886, c.168, An Act for the ‘fuppresswn of Gaming Houses. The
power of examination was contained in the Gaming Act, 1834, 5.5 (Imp)
The original Canadian Act was c.41 ol 1875, the relevant portion of
which was explained in the House of Commons (Debates 1875, p.805},
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642. The person issuing such order or the justice before whom any person who
has been found in any house, room or place, entered in pursuance of any order
under the last preceding section, is taken by virtue of such order may require
any such person to be examined on oath and to give evidence fouching any un-
lawful gaming in such house, room or place, or touching any act done for the
purpase of preventing, obstructing or delaying the entry into such house, room
or place, or any part thereof, of any constable or officer authorized to make such
entry; and any such person so required to be examined as a witness who refuses
to make oath accordingly, or to answer any question, shall be subject to be dealt
with in all respects as any person appearing as a witness before any justice or
court in obedience 10 a swmmons or subpoena and refusing without lawful cause
or excuse to be sworn ar to give evidence, may by law, be dealt with,

(2) Every person so required to be examined as a witness, who, upan such exami-
nation, makes trie disclosure, to the best of his knowledge, of all things as to
which he is examined shall receive from the judge, justice, magistrate, examiner,
or other judicial officer before whom such proceeding is had, a certificate in writ-
ing to that effect, and shall be freed from all criminal prosecutions and penal ac-
tions, and from all penalties, forfeitures and punishments to which he has become
liable for anything done before that time in respect of any act of gaming regarding
which ke has been so examined, if such certificate states that such witness made
a true disclosure in respect to all things as to which he was examined, and any
action, indictment or proceedings pending or brought in any court against such
witness in respect of any act of gaming regarding which he was so examined,
shall be stayed, upon the production and proof of such certificate, and upon
summary application to the court in which such action, indictment or proceed-
ing is pending, or any judge thereof, or any judge of any of the superior courts
of any province.

(3) The provisions of this and the last preceding section shall apply to searches
in opium jcints and to the seizure of devices, pipes or apparatus for preparing
for smoking or inhaling, or for smoking or inhaling opium, and all couches,
beds and chairs in such joints, and to the proceedings thereupon.

as follows:
“Mr, Moss: It was notorious that although the authorities were per-
fectly well aware that gambling was going on in a particu]ar house,
and although evidence of the most difficult kind reached them that

- the offence ‘was actually being committed, when they had managed
to obtain an entrance by the only way they could by the law as it
stood at present, the only evidence of lault was generally the extreme
innocence that persons engaged in the offence exhibited. .. ...

The Act provided that persons arrested in the house would be re-
quired to give evidence as to what was going on, and should not be al-
lowed to protect himself (sic) by the statement that his evidence would
be incriminating. At the same time if he made a fair and full dis-
closure to the satisfaction of the court, he would receive a certificate
that would prevent any ol the facis heing used to his injury. This
vice might not be so prevalent in our country as in some other coun-
tries, but it was assuming proportions in this country, especially in
some of the frontier towns and villages, where it was customary for
persons to come {rom the other side to carry out gambling with im-
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punity within our borders, because the arm ol the law was too weak
to reach them here. He hoped this Bill would pass, and it would have
the eflect of preventing them from continuing such practices.”
There are two reported cases in which 5.642 was applied. The first

is 2 bawdy-house case, R. v. SHAAK(1918), 30 C.C.C.295(Alta. C.A.). The

following appears at p.296:
“Until the year 1913, the authority to enter and scarch as given by
the sections corresponding to the present section 641 had been con-
fined to guming and Dbetting houses, There had been authority to
‘take into custody all persons who are lound therein’, as well as to seize
tables and instruments of gaming’, etc. Gne of the things which could
be done with the persons so arrested was shown by the provisions of
section 642, which authorized the magistrate before whom they were
brought to examine them under oath in regard to ‘any unlawlul
gaming in the house” and there is a provision in subsection (2) for their
protection. Then in 1913 the wording ol scction 641 was changed so
as to give the authority to scarch in the case of suspicion of the
existence ol a ‘disorderly house’ gencrally as defined by section 228
which covers gaming and betting houses but also includes houses
ol ill-fTame. But while this, in consequence, authorized the arrest of
all persons found in such a house, no change was made in section
642, so that the authority to cxamine under oath js still confined to
evidence of gaming. Thus the purpose of arresting persons found in
a house searched in consequence of suspicion that it is a bawdy-house
is left yather obscure. They cannot be examined under oath for evi-
dence that the place was being kept as a bawdy house. Yet there is
undoubtedly authority to take them into custody. While theve is no
doubt a possibility that this was an oversight in not at the same time
amending section 642, still we must endeavour to attribute some
sensible purpose to the provision for arrest. There would scem to be
no other than that they may be held pending the laying of a charge
against them, and I sec no reason why this should not also apply to
persons arresied in a gaming house although a special additional
action by way of examination is provided in their case . . . . . . The
arrest was duly authorized and as I have said the authority to arrest
must have been given for some purpose. 1 can sce no other purpose
than that the arrested person may be held until a charge is laid. Until
arrested his name may not be known and it scems reasonable that the
laying of a charge should be postponed until the identity of the per-
son is discovered.”

In a gaming house casc a magistrate applied s.642 to call as wit-
nesses on the hearing of a charge, several persons who had been arrestec
in the house. In giving judgment, he stated that he did not believe this
evidence, and made a conviction on the evidence of detectives, On ap-
peal (R. v, KING(1925), 43 C.C.C.351) it was said:

“I am of opinion that where evidence is taken pursuant 1o section
fi42 on the hearing, it forms a part of the record and should he con-
sidered, as well as the other evidence in the case, according to its
value, but it does not follow that the conviction should be quashed.”

In the report of the Royal Commission on Espionage, 1946, p-672,

there is 4 comment upon WALKER v. R, [1939] S.C.R.214, and R. w.
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SCOTT{1856), Dears. & B.47, leading to the conclusion by the Commis-
sioners that to give a witness before them a warning that he was not
obliged to speak but that what he said might be used at his trial would
be inconsistent with the statutory obligation to answer imposed by
the Inguiries Act (R.8.C. 1927, c.99). At p. 673:
“The privilege given by the Statute (i.e. the Canada Evidence Act), o
4 witness who wishes to claim it, is said by Phipson in his leading
work on Evidence, 7th cd., at p.206, to be ‘based on the policy of en-
couraging persons to come forward with ¢vidence .. .. .. “The author
does not say that it is aimed against self-incrimination. We feel that
it is too often lost sight of that the law is not designed to handicap
society in its endeavour to protect itsclf against those of its members
who commit offences against it nor to give advantage to such persons.
The language of Riddell, ], in...... R. v. BARNES (report at p.390
quoted), may be studied with profit. . . .. .

The possibility that some charge may be laid in the courts against
any person required to attend and testily pursuant to the Inquiries
Act, or the fact that such a charge has already been laid at the time
any person has been required to attend for the purpose of testifying
does not affect the position of such person under the law, or create
any immunity from testifying. The point is illustrated by the decision
of the Appellate Division of the Supreme Court ol Ontario in R. v.
BARNES, 19 O.LR. 374. In that case the obligation of Bamnes to
testify in the procecdings there in question arose in an Ontario statute
in somewhat the same terms as section 5 of The Inquirics Act (quoted).

The language of the lzte Mr. Justice Riddell at p.390 mutatis mu-
tandis applies: “The fact, then, that it is possible, probable or certain
that one has caused the death of another does not take away his right
to give evidence of the facts belore the coroner, and at the common
law the right and duty to give evidence are correlative. 1f one who had
the right to givc evidence should for any reason refuse, he could be
compelled.” Had Barnes been in fact arrested and detained under
the warrant of the coroner there in question, the same principle ap-
plied. The court refused to set aside the warrant or prohibit its en-
forcement against Barnes, who at the time was evading arrest. . . ...

1t is of interest to nhscerve that under the common law also, a person
in the position of Barnes in the case above referred to, although com-
mitted for trial on a charge of manslaughter has no right to be repre-
sented by counsel in the coroner’s court investigating the death of the
person whose death was the subject ol the charge against Barnes. This
was decided in Ontario as Jong ago as AGNEW v. STEWART, 21
U.C.Q.B.39. .....

It is only ‘if any charge’ is madc against any person in the course
of such investigation (i.e. under the Public Inquiries Act) that such
person is then entitled to counsel if he so requests.”

The question then is this: Is the suppression of disorderly houses an
end so desirable as to justify the use in criminal proceedings of state-
ments made under compulsion of statute, as was done most notably in
R. v. SCOTT and WALKFR v. R? Admittedly this is a question on
which there may be sincere differences of opinion, but it is equally cer-

tain that the hope expressed by Mr. Moss concerning the effect of the
legislation introduced by him in 1875 has not been realized.
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From the practical side there is ample evidence of the difficulties en-
countered by the police in their efforts to cope with the subterfuges and
shifting “sewups” of prolessional gamblers.

OBSTRUCTION.

OBSTRUCTING EXECUTION OF WARRANT.

175. Every one who, for the purpose of preventing, obstructing
or delaying a peace officer who is executing a warrant issued under
this Part in respect of a disorderly house or whe is otherwise au-
thorized to enter a disorderly house, does anything, or being the
keeper of the disorderly house, permits anything to be done to give
effect to that purpose is guilty oF an offence punishable on summary
conviction,

This is the former 5.230 in more general terms but without chan
in effect. It was 5.200 in the Code of 1892 and it also came from R.S.C.
1886, c.158. See also 8.1689(a} and, as to obstruction generally, s.110.

GaMmine AND BetTING.

KEEPING GAMING OR BETTING HOUSE.—Person found in gaming or bet-
ting house.—Owrner permitting use.

176. (1) Every one who keeps a common gaming house or com-
mon betting house is guilty of an indictable offence and is liable to
imprisonment for two years,

(2) Every one who

(a) is found, without lawful excuse, in a common gaming
house or common hetting house, or
(b) as owner, landlord, lessor, tenant, occupier or agent, know-
ingly permits a place to be let or used for the purposes of a
common gaming house or common betting house,
is guilty of an offence punishable on summary conviction,

This combines the former $5.228 and 229(1) in so far as they related
to gaming and betting houscs, but omits the additional penalties for
second or subsequent offences. The penalty for keeping a disorderly house
was in 5.198 of the Code of 1892, which Taschereau describes as mew.
8.199 of that Code took from R.S.C. 1886, c.158, a provision making it
an offence to “play or look on whilst any other person is playing in a
common gaming house”, and this was altered by 1913, .13, 5.12 to the
offence of being found in uny disorderly house.

See notes to 55,168 and 179,

See also 5.171 (search), 5.178 (exception) and 5.467 (jurisdiction).

BETTING, POOL SELLING, BOOK-MAKING, ETC,—Punishment.
177. (1) Every one commits an offence who
(a) uses or knowingly allows a place under his control to be
used for the purpose of recording or registering hets or sell.
ing a pool;
(b) imports, makes, buys, sells, rents, leases, hires or keeps,
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230, Every one is guilty of an offence and Liable on summary conviction before
two justices, to a penalty not exceeding one hundred dollars, and to six months'
imprisonment with or without hard labour wha,

(a) wilfully prevents any constable or other officer duly authorized to enter any
disorderly house, from entering the same or any part thereof; or

(b) obstructs or delays any such constable or officer in so entering; or

{c) by any bolt, chain or other contrivance secures any external or internal door
of, or means of access to, any comman gaming house so authorized to be entered;
or

{d) uses any means or contrivance whatsoever for the purpose of prevenling,
obstructing or delaying the entry of any constable or officer, authorized as
aforesaid, into any such disorderly house or any part thereof;

(e) being the owner or other person in contral of premises occupied or used as a
disorderly house, knowingly allows any contrivance whatsoever upon the said
premises for the purpose of preventing, obstructing or delaying the entry of any
constable or officer authorized as aforesaid inio any such disorderly house, or any
part thereof.

228, Every one who, without lawful excuse, is jound in any disorderly house
shall be liable on summary conviction 1o a penalty not exceeding one hundred
dollars and costs and in default of payment 1o two months’ imprisonment.

(2) Any ane who, as landlord, lessor, tenant, occupier, agent or otherwise, has
charge or control of any premises and knowingly permits such premises or any
part thereof to be let or used for the purposes of a disorderly house shall'be liable
upon summary conviction to a fine of two hundred dollars and costs, or to im-
prisonment not exceeding two months, or to both fine and imprisonment.

229. Every one who Keeps any contmon gaming-house, or common betting-
house is guilty of an indictable offence and liable to one year’s imprisonment.
(2} Every one who keeps a common bawdy-house is guilty of an indictable
offence and liable to imprisonment for a term not exceeding three years, and the
provisions of section one thousand and thirty-five in so far as it authorizes the
imposition of a fine in licu of any punishment otherwise authorized, and of
section ane thousand and eighty-one of this Act, shall not apply in the case of a
conviction for an offence under this subsection.

exhibits, employs or knowingly allows to be kept, exhibited or
employed in any place under his control a device or appara-
tus for the purpose of recording or registering bets or selling
a pool, or any machine or device for gambling or betting;

(¢) has under his control any money or other property relating
10 a transaction that is an offence under this scction;

(d) records or registers bets or sells a pool;

{e) engages in pool-selling or hook-making, or in the business
or occupation of betting, or makes any agreement for the pur-
chase or sale of betting or gaming privileges, or for the pur-
chase or sale of information that is intended to assist in book-
making, pool-selling or betling:

(f) prints, provides or offers to print or provide information
intended for use in connection with book-making, pool-selling
or betting upon any horse-race, fight, game or sport whether



324 MARTIN’S CRIMINAL CODE

Section 177 —continued

or not it takes place in or out of Canada or has or has not tak-
en place;

(g) imporis or brings into Canada any information or writing
that is intended or is likely to promote or be of use in gam-
bling, book-making, pool-selling or betting upon a horse-race,
fight, game or sporl, and where this paragraph applies it is
immaterial

(i) whether the information is published before, during or
after the race, fight, game or sport, or
+(ii) whether the race, fight, game or sport takes place in
Canada or elsewhere,
but this paragraph does not apply to a newspaper, magazine
or other periodical published in good faith primarily for a
purpose other than the publication of such information;

(k) advertises, prints, publishes, exhibits, posts up, or other-
wise gives notice of any offer, invitation or inducement to bet
on, to guess or to foretell the result of a contest, or a result
of or contingency relating to any contest;

(i) wilfully and knowingly sends, transmits, delivers or re-
ceives any message by telegraph, telephone, mail or express
that conveys any information relating to book-making, pool-
selling, betting or wagering, or that is intended to assist in
book-making, pool-selling, betting or wagering; or

(j) aids or assists in any manner in anything that is an offence
under this section,

(2) Every one who commits an offence under this section is
guilty of an indictable offence and is liable to imprisonment for two
years.

This is the former 5.235(1), which developed from 5.204(1} of the Code
of 1892, That section came from R.85.C. 1886, ¢.159, and contained matter
that now appears in s.177(1}a) to {d). Par.(b) was put in its present form
by 1913, ¢.13, s.18, by the addition of the words “imports, makes, buys,
sells, rents, lcases, hires or”. What now appears as par.(L}(h) was put in
that form by 1923, c41, .53, which added the words “or any result or con-
tingency of or relating to any contest’” to the paragraph as it appeared
in 1922, ¢.16, 5.13, What now appears as par{1)(g) was added by 1923,
c.4l,s.3.

It was said in BURLEY TOB. SOC. v. MONROE(1912}, 148 Ky.289
that the term “pool” means a surrender of certain individual rights and
powers to the common holder [or the benefit of all, on the theory that
the accruing henefits gained by the joint venture outweigh the indi-
vidual rights surrendered.

“To amount to gaming, the game played must involve the element
of wagering, that is to say, that each of the players must have a chance
of losing as well as of winning:” LOCKWOOD v. COOPER, [190%)2
K.B.428, cited in R. v, WILKFS(1930), b5 C.C.C.1, at p.7. Thus 10 play
whist for prizes donated by others than the players, is not gaming.

“Gaming and betting on horse races are diflerent things; and the
difference between them, under the Criminal Code, is marked, as secs.
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235. Every one is guilty of an indictable offence, and liable to one year's im-
prisonment, and to a fine not exceeding one thousand dollars, who,
{a) uses or knowingly allows any part of any premises under his control to be used
for the purpose of recording or registering any bet or wager, or selling any pool;
or
(b) imports, makes, buvs, sells, rents, leases, hires or keeps, exhibits, employs or
knowingly allows to be kept, exhibited or employed in any part of any premises
under his control any device or apparatus for the purpose of recording any bet
or wager or selling any pool, or any gambling, wagering or betting machine or
device; or
(¢} becomes the custoedian or depository of any money, property or valuable
thing staked, wagered or pledged in any case or transaction in which such
staking, wagering or pledging is itself contrary to the provisions of this Act; or
(d) records or registers any bet or wager, or sells any pool upon the results

(i) of any political or municipal election,

(ii} of any race,

(iii) of any contest or trial of skill or endurance of man or beast; or
(e} engages in pool-selling or book-making, or in the business or occupation of
betting or wagering, or makes any agreement for the purchase or sale of betting
or gaming privileges, or for the purchase or sale of information intended
to assist in book-making, pool-selling, betting or wagering; or
(1) advertises, prints, publishes, exhibits, posts up, sells or supplies, or offers to
sell or supply, any information intended to assist in, or intended for use in con-
rection with book-making, pool-selling, betting or wagering upon any horse-race
or other race, fight, game or sport, whether at the time of advertising, printing,
publishing, exhibiting, posting up or supplying such news or information, such
horse-race or other race, fight, garne or sport has or has not taken place; or
{(g) imports or brings into Canada any matter, whether printed or in writing, which
from the nature of its contents or from other evidence adduced is not a news-
paper published in goad faith mainly for the purpose of supplying news and
commert, other than information intended or likely to promote, assist in, or be
of use in gambling, book-making, pool-selling, betting or wagering upon any race
of any kind, fight, game or sport, whether held within or without Canada, and
whether published before, during or after such race, fight, game or sport; or is
not a magazine or other periodical published in good faith mainly for the purpose
of supplving literature and comment, other than such information as aforesaid;
but is intended or likely to afford such information as aforesaid; or
(h) advertises, prints, publishes, exhibits, posis up, or otherwise gives notice of
any offer, invitation or inducement to bet on, to guess or to foretell the result of
any condest, or any result or contingency of or relating to any coniest; or

(i) wilfully and knowingly sends, transmits, delivers or receives any message by

telegraph, telephone, muail or express conveying any information relating to
baok-making, pooi-selling, betting or wagering, or intended to assist in book-
making, pool-selling, betting or wagering; or

() aids or assists in any manner in any of the said acts which are by this section

forbidden.

226 and 227 shew; the one is aimed against gaming, the other against
betting, in the manner dealt with by them, and all of the provisions of the
Criminal Code, touching the subject, indicate the intention of Parlia-
ment to steer clear of making mere betting a ctime: see sec.23bh es-
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pecially:” R. v. ELLIS(1909), 15 C.C.C.379, at p.381.

Although the decision of the Supreme Court of Canada in SAUND-
ERS v. R.(1907), 38 S.C.R.382, was to some extent superseded by statu-
tory definition of the word “place” (see now s.168(1)(1)}, it is submitted
that the following extracts are still apposite, bearing in mind that race-
track betting is regulated under a particular system:

“Bets between individuals are not illegal at common law and the
provisions of this section (204) do not extend to bets between in-
dividuals or to bets made on the race course of an incorporated associa-
tion during the course of a race meeting . .....

In my opinion two distinct and separate offences are created by
sections 197 and 204 (see now ss.176(1) and .177(1)(a)), and that which
may be invoked successfully as a defence in one case cannot avail in
the other. To keep a place for making bets which may be recorded
at that place or elsewhere and to keep a place for recording bets
wherever made are distinct and separate acts, each of which has been
made an offence and each of which is declared to subject the offenders
to a different penalty. The exception created by sub-section 2 of section
204 {now 5.178) with respect to anything therein, does not apply to
those places that are kept for the purpose of betting.”

Although the case of NOEL v. R.(1951), 12 C.R.276, was decided with-
out recorded reference to SAUNDERS v. R., it makes a similar distine-
titf)zt:.gA[tcr a reference to s.235(1)(d)(ii) and 5.229, the following appears at
p.27%:

“Thus, the accused may very well have committed the offence of
recording or registering a bet under s.235 for which he was not
charged but not have been guilty of keeping or assisting in keeping a
common betting howse under 5.229,”

See also LEWIS v. R.(1949), 97 C.C.C.268.

Sometimes there is a question whether the facts warrant a charge
under this section or under the section dealing with lotteries. This is
true especially in relation to gambling machines. As to these see 5,170
and also the slot-machine cases noted under s.179. Again, R. v. WOOD-
WARD and WILLCOCKS(1922), 38 C.C.C.154, noted under 5,179, may
be compared with R. ». LUTES(1923), 41 C.C.C.18]1, in which a some-
what similar scheme relating to baseball was held to he a lottery.

As to par(g) it was held in R, v, HEWITT(1922), 38 C.C.C.264, in
relation to a publication that was uscful to breeders and others, that the
fact that the information contained in it might and would be used in
betting was not sufficient ground for a conviction, in the absence of
evidence that the accused intended it so to be used. There was a similar
result in R. v. GENERAL NEWS BUREAU INC.(1933), 60 C.C.C.66,
where the charge related to the distribution of information in regard to
racing. On the other hand, convictions in relation to the distribution of
betting information through a publication called “Sports News” were
upheld in R. v. TAYLOR and SHAVER, [1952] O.W.N.227, against its
publisher and editor, and against a telegraph operator employed by him.
See now 5.177(1)(e) and (i).

See R. v. JASPER(195%), 103 C.C.C.393, (numbers racket), noted
under s.179.

See also 5.171 (search), 5.178 (exception) and 5.467 (jurisdiction).
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(2) The provisions of subsection one of this section, section two hundred and
twenty-seven and subsections one and itwo of section two hundred and twenty-
nine, do not extend to
(a) any person or association by reason of his or their becoming the custodian
or depository of any money, property or valuable thing staked, to be paid to
(i) the winner of any lawful race, sport, game or exercise,
(ii) the owner of any horse engaged in any lawful race, or
{iii) the winner of any bets between not more than ten individuals;
(b} a private bet between individuals not engaged in any way in a business of
betting;
(c} bets made or records of befs made through the agency of a pari-mutuel
system only as hereinafter provided, upon the race course of any association
{i} incorporated before the nineteenth day of May nineteen hundred and forty-
seven, if
(A) such association has conducted a race meeting with pari-mutuel betting
under the supervision of an officer appointed by the Minister of Agriculture
at any time after the first day of January, nineteen hundred and thirty-eight,
but before the nineteenth day of May, nineteen hundred and forty-seven, or
(B} the Minister of Agriculture has, before the nineteenth day of May, nineteen
hundred and forty-seven, made a determination under this section that the pro-
visions of subsection one of this section, section two hundred and twenty-seven
and subsections one and two of section two hundred and tweniy-nine shaill not
extend to the operation of a pari-mutuel system with respect to running races
at a race meeting conducted by such association on a race course of another
association, or '

EXEMPTION.—Operation of pari-mutue] system.—Purses,—Regulations,
178. (1) Sections 176 and 177 do not apply to

(a) any person or association by reason of his or their becom-
ing the custodian or depository of any money, property or
valuable thing staked, 1o be paid to

(i) the winner of a lawful race, sport, game or exercise,

(ii) the owner of a horse engaged in a lawful race, or

(iii) the winner of any bhets between not more than ten indi-
viduale;

(b) a private bet between individuals not engaged in any way
in the business of hetting ;

(c) beis made or records of bets made through the agency of
a pari-mutuel system only as hereinafter provided, upon the
race course of an association

(i) incorporated before May 19, 1947, if

(A) the association has conducted a race meeting with
pari-mutuel betting under the supervision of an officer
appointed by the Minister of Agriculture at any time
after January 1, 1938, but before May 19, 1947, or

(B) the Minister of Agrienlture has, before May 19, 1947,
made a determination under this section that the provi-
sions of sections 176 and 177 shall not extend to the
operation of a parti-mutuel system with respect to run-
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ning races at a race meeting conducted by the association
on a race course of another association, or

(ii) incorporated on or afier May 19, 1947 by special Act

of the Parliament of Canada or of the legislature of a
province,
during the actual progress of a race meeting conducted by the
asfociation wpon races being run thereon and if, as to race
meetings at which there are running races, the following pro-
visions are complied with, namely,

(iit) no race meeting shall continue for more than fourteen
consecutive days on days on which racing may he lawfully
carried on and there shall be not more than eight races on
any of thosze days, and

(iv) no association shall hold, and on any one irack there
shall not be held, exeept as hereinafier provided, in any one
calendar year more than one race meeting, at which there
are running races, of more than seven and not exceeding
fourteen such days or two such race meetings having an in.
terval of at least twenty days between them of not more
than seven such days each;

(d) race meetings at which there are trotting or pacing racea
exclusively where pool-selling, beiting or wagering is permit-
ted by an association incorporaled in any manner hefore
March 20, 1912, or incorporaied after that day by special Act
of the Parliament of Canada or of the legislature of a prov-
ince, on a race course during the aciual progress of the race
meetings conducied by the association, if the following pro-
visione are complied with, namely,

(i) the race meetings shall not in any one calendar year be
conducted for more than fourteen days or fourteen nights
or a total of fourteen days and nights on which racing may
be lawfully carried on,

(ii) mo more than eight races or dashes, or four heat races
of three heats each, or six heat races of two heats cach shall
he held during any twenty-four hour period, and

(iii} any pari-muiuel system of betting nsed upon the race
course shall be used as hereinafter provided; or

(e) the operation of a pari-mutuel system with respect to run-
ning races at a race mecting conducted by an asseciation on a
race course of another association, if

(i) the provisions of sections 176 and 177 do not extend to
the operation of a pari-mutuel systern with respeet to run-
ning races on the raee eourses of both associations,

(ii) both race courses are in the same provinee, and
iti) the Minister of Agriculture so determines in a partic-

ular case.

(2) Subsection (1) does not apply in respect of a race meeting
conducted by an asscciation mentioned in subparagraph (i) of para-
graph (c¢) of that subsection in a provinee other than a province in
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(i) incorporated on or after the nineteenth day of May, nineteen hundred and
farty-seven, by special Act of the Parliament of Canada or of the legislature of
any province of Canada,
during the actual progress of a race meeting conducted by such association upon
races being run thereon and if, as to race meetings at which there are running
races, the following provisions are complied with, namely,
(iii) no such race meeting shall continue for more than fourteen consecutive
days on days on which such racing may be lawfully carried on and there shall be
not more than eight such races on any of such duys, and
(iv) no such association shall hold, and on any one track there shall not be held,
except as hereinafter provided, in any one calendar year more than one race
meeting at which there are running ruces of more than seven and not exceeding
fourteen such days or two such race meetings having an interval of at least
twenty days between them of nof more than seven such days each;
(d) race meetings at which there are trotting or pacing races exclusively where
pool-selling, betting or wagering is permitted by an association incorporated in
any manner before the twentieth day of March, nineteen hundred and twelve, or
incorporated after that day by special Act of the Parliament of Canada, or of the
legislature of a province of Canada, onr a race course during the actual progress of
the race mectings conducted by the association, if the following provisions are
complied with, namely,
(i) such race meetings shall not in any one calendar year be conducted. for more
than fourtecn duys or fourteen nights or a total of fourteen days and nights on
which racing may be lawfully carried on,
(ii) no move than eight races or dashes, or four heat races of three heats each,
shall be held during any fwenty-four hour period, and
(iii} any pari-mutuel system of betting used upon such race course shall be used
as hereinafter provided, or
(e) the operation of a pari-mutuel system with respect to running races ut a race
meeting conducted by an association on a race course of another associgtion, if
(i} such provisions da not exiend to the operation of a pari-mutuel system with
respect to rinning races on the race courses of both such associations,
(if) both Face courses arc in the same province, and
(iii} the Minister of Agriculture so determines ina particular case.
(3) Na pari-mutuel system of betting shall be used upon any race course unless
the system has been approved by and its operation is carried on under the super-
vision, at the expense of the ussociation, of an officer appainted by the Minister
of Agriculture, whose duty it shall be to stop the betting before each race and to
see that no further amounts are deposited.
(4) Where any person or association becomes a custodian or depository of any
money, bet or stakes under a pari-mutuel system during the actual progress of a
race meeting conducted by and on the race course of an association in accordance
with this section, upon ruces being run thereon, the percentage deducted and
retained by the person or association in respect of each race from the total
amount of money so deposited, or of which the person or association becomes
the custodian, shall rot exceed nine per cent., and, in addition, the person or
associdtion may retain the remainder occurring in each calctlation under the
regulations of the amount payable in respect of each dollar wagered, and any odd
cents over any multiple of five cents in the amount so calculated.
(5) The Minister cf Agriculture, if he is not satisfied that a proper proportion
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which the association, before the 1st day of May, 1954, conducted
a race meeting with pari-mutuel betting under the supervision of an
officer appointed by the Minister of Agriculture.

(3) No pari-mutuel system of betting shall be used upon any
race course unless the gystem has been approved by and its opera-
tion is carried on under the supervision, at the expense of the asso-
ciation, of an officer appointed by the Minister of Agriculture, whose
duty it shall be to stop the betting before each race and to see that
no further amounts are deposited.

(4) Where any person or association becomes a custodian or
depository of any money, bet or stakes under a pari-mutuel system
during the actual progress of a race meeting conducted by and on
the race course of an association in accordance with this section, up-
on races being run thereon, the percentage deducted and retained by
the person or association in respect of each race from the total
amount of money so deposited, or of which the person or associa-
tion becomes the custodian, shall not exceed nine per cent, and, in
addition, the person or association may retain the remainder oceur-
ring in each calculation under the regulations of the amount pay-
able in respect of each dollar wagered, and any odd cents over any
multiple of five cents in the amount so calculated.

(3) Where the Minister of Agriculture is not satisfied that a prop-
er proportion of gate receipts and percentages taken from the pari-
mutuel pools is being given in purses to horses taking part in the
race meeling or that the provisions of this section are being carried
out in good faith by the person or association conducting the race
meeting, he may at any time order the betting to he stopped for any
period that he considers proper.

(6) The Minister of Agriculture may make regulations with re-
spect to the earrying out of the provisions of paragraphs (c), (d)
and (e) of subsection (1) and subsections (3) and (4), and may, by
the regulations, impose such fines, not exceeding in any one case five
hundred dollars for any violation of any such regulations, as he con-
siders necessary to ensure compliance with the regulations,

This is the former 5.235(2) to (6) with some changes. The words *'six
heat races of two heats each” are new. They do not increase the number
of heats that can be run in one day. Subsec.(2) is new and was passed to
ensure that a racing association that has heen incorporated in one
province shall not be entitled to conduct race meetings, with pari-
mutuel betting, on race tracks that it acquircs in another province. In
order that it nced not await the coming-into-force of this Code, it was
passed as an amendment to the former 5.235 and appears also as 1953-54
c.5Z. Subsec.(4) was passed as 1952, c.22, 5.1, and struck out the table of
percentages that previously appeared.

This section has had a long and disturbed legistative history. It has
developed from subsec.(2) of 5.204 of the Code of 1892, which was
adapted from R.S.C. 1886, c.159, 5.0. In 5.204, which dealt with betting
and pool-sclling, the exemption created by subsce.(2) applied only to
that scction, but by 1910, .10, 5.3, it was extended to apply to s.227
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of gate receipts and percentages taken from the pari-mutuel pools is being given
in purses to horses taking part in the race meeting or that the provisions of this
section are being carried out in good faith by the association conducting the
race meeting, may at any time order the betting to be stopped for such time as he
may think fit.

(6) The Minister of Agricullure may make regulations with respect to the carry-
ing out of the provisions of paragraphs (c), {d) and {e) of subsection two, and
subsections three and four of this section, and may, by the regulations, impose
such penalties, not exceeding in any one case five hundred doliars for any viola-
tion of any such regulations, as he deems necessary for ensuring the observance
of the regulations.

236. Every one is guilty of an indictable offence and liable to two years im-
prisonment and to a fine not exceeding two thousand dollars who

(a) makes, prints, advertises or publishes, or causes or procures to be made,
printed, advertised or published, any proposal, scheme or plan for advancing,
lending, giving, selling or in any way disposing of any property, by lots, cards,
tickets, or any mode of chance whatsoever; or

(definition of common betting house} and 5228 (keeping disorderly
house, now divided in ss.176(1) and 182(1)).

An amendment, 1922, ¢.16, .12, introduced the words “betwéen not
more than ten individuals” as they now appear in subsec.(1){a)(iii). Other-
wise the many amendments may not improperly be described as dealing
with administrative matters, in that their gencral cffect has been to
place the system of pari-mutucl betting on trotting, pacing and running
races, under the control of the Minister of Agriculture.

In relation to the associations that are entitled to the benefit of the
section, sce, in addition to subscc.(4), HEPBURN v. CONNAUGHT
PARK etc. CLUB(1916), 10 O.W.N.333; R. v. WESTERN RACING
ASSOCIATION(1922), 38 C.C.C.254: R. v. WINDSOR JOCKEY CLUB
(1922), 38 C.C.C.250, and R. v. LONG BRANCII RACING ASSOCIA-
TION(1925), 43 C.C.C.283, cspecially with relerence to the revival of
some apparently dormant charters.

LOTTERIES.—Publishing Iottery scheme,—Disposing of lottery tickets.—Cen-
vevanee of material for lottery. — Conducting lottery scheme. — Conducting
scheme for disposal of property.—Disposal of goods by game of chance.—In.
ducing persons to stake money,—Playing three-card monte.—Receiving bets on
threecard monte.—Permitting three-card monte.—*Three-card monte.”-—Ex-
emption of Agricultural fairs,—OQOfence.—Loitery sale void.—Bona fide pur-
chase.—Foreign lottery included.—Saving.—Dividing property by lot—Raf.
fles at church bhazaars.—Rewards 1o promote thrift.—Recalling secarities by
lot,
179. (1) Every one is guilty of an indictable offence and is liable
to imprisonment for two years who
(a) makes, prints, advertises or publiches, or causes or pro-
cures to be made, printed, advertised or published, any pro-
posal scheme or plan for advancing, lending, giving, selling
or in any way disposing of any property, by lots, cards, tickets,
or any mode of chance whatsoever;
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{b) sells, barters, exchanges, or otherwise disposes of, or
eauses or procures, or aids or assists in, the sale, barter, ex-
change or other disposal of, or offers for sale, barter or ex-
change, any lot, eard, ticket or other means or device for ad-
vaneing, lending, giving, selling or otherwise disposing of any
property, by lots, tickets or any mode of chance whatsoever;

(c¢) knowingly sends, transmits, mails, ships, delivers or allows
to be sent, transmilted, mailed, shipped or delivered, or know-
ingly accepis for carriage or transport or conveys any article
that is used or intended for use in carrying out any device,
proposal, scheme or plan for advancing, lending, giving, sell-
ing or otherwise disposing of any properity by any mode of
chance whatsoever; .

(d} conductz or manages any scheme, eonirivanee or opera-
tion of any kind for the purpose of determining who, or the
holders of what lots, tickets, numbers or chances, are the win.
ners of any properly so proposed to be advanced, loaned,
given, sold or disposed of ;

(e) conducts, manages or is a party to any scheme, contrivance
or operation of any kind by which any person, upon payment
of any sum of money, or the giving of any valuable security,
or by obligating himself to pay any sum of money or give any
valuable security, shall hecome entitled under the scheme,
contrivance or operation, to receive from the person
conducting or managing the scheme, contrivanee or op-
eration, or any other person, a larger sum of money or
amount of valuable security than the sum or amount paid ar
given, or to be paid or given, by reason of the fact that other
persons have paid or given, or obligated themselves 1o pay or
give any sum of money or valnable security under the scheme,
contrivanee or operation ;

(f) disposes of any goods, wares or merchandise by any game
of chance or any game ol mixed chance and skill in which the
contesiant or competitor pays money or other valuable con-
sideration

(g) induces any person to stake or huzard any money or other
valuable property or thing on the result of any dice game,
three-card monte, punch hoard, coin table or on the operation
of a wheel of fortune;

(h) for valuable consideration carries on or plays or offers to
carry on or ¢ play, or employs any person to carry on or play
in a public place or a place to which the public have access, the
game of three-card monte;

(i} receives bets of any kind on the outcome of a game of
three-card monte; or

(i) being the owner of a place, permits any person to play the
game of three-card monte therein.

(2) In this section “three-card monie™” means the game commeon-
Iy known as threecard monte and includes any other game that is
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(b) sells, barters, exchanges or otherwise disposes of, ar causes or precures, or
aids or assists in, the sale, barter, exchange or other disposal of, or offers for sale,
barter or exchange, any lot, card, ticket or other means or device for advancing,
lending, giving, selling or otherwise disposing of any property, by lots, tickets or
any mode of chance whatsoever; or

(bb) knowingly sends, transmits, mails, ships, delivers or allows to be sent, trans-
mitted, mailed, shipped or delivered, or knowingly accepts for carriage or trans-
port or conveys any article which is used or intended for use in the carrying out
of any device, proposal, scheme or plan for advancing, lending, giving, selling or
otherwise disposing of any property by any mode of chance whatsoever; or

{c} conducts or manages any scheme, contrivance cr operation of any kind for
the purpose of determining who, or the holders of what lots, tickets, numbers
or chances, are the wirners of any property so proposed to be advanced, loaned,
given, sold or disposed of: or conducts, manages or is a party to any scheme,
conirivance or operation of any kind by which any person, upon paymeni of any
sum of money, or the giving of any valuable security, or obligating himself 1o pay
any sum of money or give any valuable security, shall become entitled under
such scheme, contrivance or operation to receive from the person conducting or
managing such scheme, contrivance or operation, or any other person, a larger
sum of money or amount of valuble security than the sum or amount paid or
given, or to be paid or given, by reason of the fact that other persons have paid
or given, or obligated themselves 10 pay or give any sum of money or valuable
security under such scheme, contrivance or operation; or

(d) disposes of any goods, wares ar werchandise by any game or mode of chance
or mixed chunce and skill in which the coniestant or competitor pays money or
other valuable consideration; or

(e} induces any person to stake or hazard any money or other valuable property
or thing on the result of any dice game, shell game, punch board, coin table or
on the operation of any wheel of fortune:

Provided that the provisions of puragraphs (d) and (¢) of this subsection in so far
as they do not relate 1o any dice game, shell game, punch board or coin table,
shall nor apply to any agricultural jair or exhibition, or to any operator of a
concession leased by any agriculiural fair or exhibition board within its own
grounds und operated during the period of the annual fair held on such grounds.
(2} Every one is guilty of un offence and liable on summary conviction te a
pengity of twenty dollars, who buys, takes or receives any such lot, ticket or
other device as aforesaid.

(3) Every sale, loan, gift, burter or exchange of any property, by any lottery,
ticket, card or other mode of chance depending upon or to be determined by
chance ar lot, is void, and all property so sold, lent, given, bartered or ex-
changed, shall be forfeited to His Majesty.

(4) No such forfeiture shall affect any right or title to such property acquired by
any bona fide purchaser for valuable consideration without notice.

(3) This section includes the printing or publishing, or causing fo be printed or
published, of any advertiscment, scheme, proposal or plan of uny joreign lottery,
and the sale or ofler for sule of any ticket, chance ar share, in any such lottery,
or the advertisement for sale of such ticket, chance vr share, and the conducting
or managing of auny such scheme, conirivance or operation for determining the
winners in any such lortery.

it
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gimilar to it, whether or not the game is played with cards and nol-
withstanding the number of eards or other things that are used for
the purpose of playing.

(3) Paragraphs (f) and (g) of subsection (1), in so0 far as they
do not relate to a dice game, three-card monte, punch board or coin
table, do not apply to an agricultural fair or exhibition, or to any
operator of a concession leased by an agricnltural fair or exhibition
board within its own grounds and operated during the period of the
annual fair on those grounds.

(4) Every one who buys, takes or receives a lot, ticket or other
device mentioned in subsection (1) is guilty of an offence punish-
able on summary conviction.

(5) Every sale, loan, gift, barter or exchange of any property,
by any lottery, ticket, card or other mode of chance depending upon
or to be determined by chance or lot, is void, and all property so
sold, lent, given, bartered or exchanged, is forfeited to Her Majesty.

(6) Subsection (53) does not affect any right or title to property
acquired by any bona fide purchaser for valuable consideration with-
out notice.

(7) This section applies to the printing or publishing, or caus-
ing to be printed or published, of any advertisement, scheme, pro-
posal or plan of any foreign lottery, and the sale or offer for sale
of any tickel, chance or share, in any such lottery, or the advertise-
ment for sale of such ticket, chance or share, and the conduecting
or managing of any such scheme, contrivance or operation for deter-
mining the winners in any such lottery.

(8) This section does not apply to

(a) the division by lot or chance of any property by joint
tenants or tenants in common, or persons having joint in-
terests in any such property;

(b) raffles for prizes of small value at any bazaar held for any
charitable or religious object, if permission to hold the same
has been obtained from the city or other municipal council,
or from the mayor, reeve or other chief officer of the city,
town or other municipality wherein such bazaar is held, and
the articles raffled for thereat have first been offered for sale
and none of them has a value exceeding fifty dollars;

(¢) the distribution by lot of premiums given as rewards to
promote thrift by punctuality in making periodical deposits
of weekly savings in any chartered savings bank; or

(d) bonds, debentures, debenture stock or other securities re-
callable by drawing of lots and redeemable with interest and
providing for payment of premiums upon redemption or
otherwise. ! '

) Subsec.(l)(g)(h)(izland subsec.(2) come from the former 5.442(b). Other-
wise, the section is the former 5.256.

Lotteries are of great antiquity. To go no turther back than Leviticus
XVI, 9, it appears that Aaron was directed to “cast lots upon the two
goalts, ene [or the Lord and the other lot for the scapegoat.”
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{6) This section does not apply to

(a) the division by lot or chance of any property by joint tenants or tenants in
common, or persons having joint interests (droits indivis) in any such property;

(b) raffles for prizes of small value at any bazaar held for any charitable or
religious object, if permission to hold the same has been obtained from the city
or other municipal council, or from the mayor, reeve or other chief officer of the
city, town or other municipality, wherein such bazaar is held, and the articles
raffled for thereat have first been offered for sale and none of them are of a value
exceeding fifty dollars;

(c) the distribution by lot of premiums given as rewards to promote thrift by
punctuality in making periodical deposits of weekly savings in any charterved
savings bank;

(d) bonds, debentures, debenture stock or other securities recallable by drawing
of lots and redeemable with interest and providing for payment of premiums upon
redemption or otherwise;

(e) the Art Union of London, Great Britain, or the Art Union of Ireland.

442, Every one is guilty of an indiciable offence and liable to three years’ im-
prisonment who,

(a} with intent to defraud any person, cheats in playing at any game or in hold-
ing the stakes, or in betting on any event; _

(b) carries on or plays, or offers to carry on or to play, or employs any- one to
carry on or to play, in any public place or any place to which the public have
access, the game known as “three-card monie,” or any similar game, whether
played with cards or any other instrument and whatever may be the number of
cards or instruments employed, for any valuable consideration, or who receives
bets, wagers or deposits of any kind on the outcome of any such game, or who
permits in any such place that is under his control any person 1o carry on or to
play any such game.

In Numbers XXVI, 55, Moses was directed to divide the land by lot
...... according to the lot shall the possession thereof be divided be-
tween many and few,”—a direction which may well be the origin of the
exemption in subsec.(8){a) concerning joint tenants and tenants in com-
mon.

In England lotteries appear as early as 1569, The State intervened in
1699 and lotteries continued to be operated for State and other purposes
for many years, but were the subject of a long series of statutory enact-
ments.

In 1802 an Act was passed {The Gaming Act, 42 Geo. 111, c.119) the
preamble to which reads as follows:

"“Whereas evil disposed Persons do frequently resort to Publick Houses
and other Places, to set up certain mischievous Games or Lotteries,
called Little Goes, and to induce Servanis, Children, and unwary
Persons to play at the said Games; and thereby most fraudently (sic)
obtain great sums of Money from Servants, Children, and unwary
Persons, to the great Impoverishment and utter Ruin of many ¥amil-
ies; for remedy whereof, be it enacted . . . . .. that all such Games or
Lotteries, called Little Goes . . . . .. are hereby declared common and
publick Nuisances, and against Law.”
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Section 11 prohibited the keeping ol places for “any Game or Lottery
called a Little Goe, or any other Lottery whatsocver not authorized by
Parliament.”

‘They were finally prohibited in 1823. "Fo.illustrate the disrepulte into
which they fell, there may be quoted a verse written by Henry Fielding
in 1732:

“A lottery is a taxation

Upon all the tools in creation;

And heaven be praised,

1t is casily raised,

Credulity's always in lashion,

For folly's 4 lund will never lose ground
I‘While {ools are so rife in the nation.”

Peterson, in his book “Gambling, Should it be Legalized?” (1951)
gives a detailed history of lotteries in the United States. Legalized lot-
teries, he says, were commonplace there from Colonial times until they
were abolished by various States, first by Massachusetts in 1833, and last
by Louisiana in 1892. The notorious Louisiana Lotlery was established
in 1868 in the unsettled conditions following the Civil War. It drew
money from all over the United States and ulso {rom Canadu, und grew
in wealth and arrogance until in 1890 it became the subject of a denun-
ciatory message from the President to Congress, as a result of which a
law was enacted making it a criminal oflence to deposit lottery matter
in the United States mails.

In Canada in Ex p. ROUSSE, 1 Stu. K. B.821, it was held that, by virtue
of the English statules, it was an ollence in lower Canada to sell tickets
in a foreign lotiery, and in CRONYN . WIDDER(1838), 16 U.C.Q.B.356,
it was said that the English statutes respecting gambling which were in
force in 1792 were treated as being in force in Upper Canada.

“By the criminal law of England, as introduced in the Provinece ol
Quebec by the Royal Proclamation of 1763 and ihe Act 114 Geo. 111, .83,
all lotteries were prohibited and punishable as public nuisances; 10 &
11 W 111, ¢.17; 8 Geo. [, ¢.2, s.36; and 12 Geo. I1, ¢.28; Ex p. ROUSSE,
1 $t.K.B.321; CRONYN v. WIDDER, 16 U.C.Q.B.356. . .. . . In 1856,
the legislature of the Province of Canada passed u statute (19 Vict. ¢h49;
C.5.C.95), also prohibiting them under pain of penalties recoverable by
summary conviction. That statute was in [orce as ch.159 RS.C. all it was
superscded by 5205 of the Criminal Code:” LASSOCIATION ST.
JEAN-BAPTISTE v. BRAULT(1900), 50 S.C.R.598.

A comparison of s.205 of the 1892 Code with the present section will
show that subsecs.(1)(a) and (1), (1), {6) and (8)(x), the last being the ex-
emption in favour ol joint tenants and tenants in common, have con-
tinued unchanged, and that the excmplion in subsec.(8)b) has been
changed only to extend to religious as well as charitable objects.

In 1901, s.205{(f) was amended to cut out the excemption of the
Credit Foncier du Bas-Canada. *"The authorities of that institution say
that they do not want their enterprise to be considered as connected in
any way with lotteries.”” (Han. 1901, Vol. 11, p.5801).

By 1803, .40, 5.1, 5,205 was amended by adding to subsec.(!), par.(c)
in the following terms:



PART V—SECTION 179 387

...... or (¢} conducts or manages any scheme, contrivance or op-
eration ol any kind for the purpose of determining whe, or the hold-
ers of what lots, tickets, numbers or chances, are the winners of any
property so proposed te be advanced, loaned, given, sold, or disposed
of.”

By the same Act, subsec.(3) was amended by adding 1o it the words
“and the conducting or managing ol any such scheme, contrivance or
operation for determining the winner in any such lottery.”

By the same Act, 5.]196 defining 4 common gaming house, was also
amended. The occasion uppears in the reference (Han. 1895, p.515) o a

rosecution which had excited some attention. “Hon. gentlemen may
ave observed that the provision ol the Code was defeated by conduct-
ing part of the opcration across the horder, while the gaming house
itself was within Canadian territory. It is to meet a difficulty of this kind
that the Bill has been introduced.”

In 1900 by ¢.40, 5.2, a new subsec.(8) was enacted, the effect of which
was to make par.(b) read “charitable or religious object” and to strike ont
par.(c) which exempted “any incorporated society for the encourage-
ment of art.”

By 1906, c.6, subsec.(6) was amended by adding:

“(c) the Art Union of London, Great Britain or the Art Union of Ire-
land.”

This applied to the operation of certain draws [or pictures without
profit. It was passed over some objection that it introduced the gambling
spirit. (Han. 1906, Vol. IV, pp.7660-4). Mr, Ficlding said that the rea-
son for the amendment was that Parliament had gone too far in amend-
ing the law to do away with the abuse which had arisen through the
exemption of so-called art unions, and that the legitimate Art Unions
were not lotteries in the ordinary sensc. Mr. R. L. Borden said (p.7664):
“While I am in sympathy with the objection to lotteries, this can hardly
be construed a loitery in the ordinary sense.” This provision is not con-
tinued in 5.179. Tt appears to be obsolete in Canada.

Section 205 as so amended became 5.236 in e Code of 1906.

In 1922, by ¢.16, s.11, there was added to subsec.(1), pars.(d) and (e}
as follows:

“or (d} disposes of any goods, wares, or merchandise by any game or
mode of chance or mixed chance and skill in which the contestant or
competitor pays money or other valuable consideration;

“or {e) induces any person to stake or hazard money or other valuable
property or thing on the result of any dice game, shell game, punch
board, cain table or on the operation of any wheel of fortune.”

In the Senate, 1922, p.4483, it was said that there had been cases in
Montreal where people were victimized by men operating on streets and
in saloons who were filching money away from innocent people in the
most cruel way. “This section has for its object the preventing of the ig-
norant public from being victimized by those games. They are generally
managed by people who have moved from the United States and who go
from ome city to another and succeed in making a few hundred dollars
illegally by smart tricks.”

The particular reference is probably to “three card monte”. In Han-
sard 1921, p.83921, it was stated that as the result of the judgment of the
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courts that under the law this was not per se a gambling game, all the
experts in three card monte had swarmed inioc Montreal and were pil-
laging the unsuspecting citizens of that town at an appalling rate. The
judgment referred to is K. v, ROSEN{1920), 37 C.C.C.381.

The exemptions appearing in s.179(3) and in subsec.(8)(c) and (d) were
added by 1925, ¢.38, s.4. What now appears as subsec.(1}{c) was added by
1932, .8, 5.1, it being explained that in order to evade the prohibitions
contained in the Post Office Act, persons concerned in such schemes were
resorting to modes of transmission other than the mail.

What appears as subsec.(5) came into the Code by 1834, c.47, 5.7 in
substitution for the previous 236(3). The effect of this was to do away
with the former provision under which a lottery winner was liable to
forfeit his prize "to any person who sues for the same by action or in-
formation in any court of competent jurisdiction.” This had been the
subject of unfavourable comment in Parliament. For example, in 1931
(Han. Vol. IV, p.4148) there was discussion of the undesirability of
friendly actions by relatives to forestall similar actions by informers, but
it was inconclusive because of litigation pending at the tirne.

In 1935, by c.56, 5.3, the following was added to 5.236(1)(c):

...... conducts, manages, ot is a party to any scheme, contrivance
or operation of any kind of which any person, upon payment of any
sum of money, or by obligating himself to pay any sum of money,
shall become entitled under such scheme, contrivance or operation to
receive from the person conducting or managing such scheme, con-
trivance or operation, or any other }Eerson, a larger sum of money
than the amount paid or to be paid, by reason of the fact that other
persons have paid or obligated themselves to pay any sum of money
under such scheme, contrivance or operation; or......

It was explained (Han. 1935), as referred to in R. v. RANKINE(IQSS),
70 C.C.C.354, that the amendment was for the purpose of checking “as
far as possible, these gambling devices found in stores and places where
the public resort, in regard to which the law is a little undecided at
the present time.’

The references to valuable security were added to the paragraph by
1943-44, c.23, s.8, apparently to forestall such “snowball” schemes as
were before British courts in BARNES v. STRA THERN, [1929] 5.C(])
4], and DIRECTOR OF PUBLIC PROSECUTIONS v. PHILLIPS,
[1935]1 K.B.891,

BARNES v. STRATHERN concerned an elaborate scheme whereby
what was called a bonus bond was issued to an applicant and hbecame
the “parent” of a family of similar bonds going down through succes-
sive generations in different colours. A completed set would consist of
5,461 bonds, and if completed the holder of the parent bond was to re-
ceive £150. Held, a lottery, in respect that the occurrence of the event
upon which payment fell due could neither be approximately predicted
nor materially influenced by the exercise of any knowledge, experience,
art or skill on the part of the holder of the parent bond.

In DIRECTOR OF PUBLIC PROSECUTIONS v. PHILLIPS, Lord
Hewart, €.}, said at p.401;
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“Here, as it seems to me, it is quite obvious that the person who ac
cepts the invitation contained in this leaflet is paying the sum ot £1
in order that he may have the opportunity of setting a ball rolling,
over whose revolutions, after the first {our at any rate, he will have
no control, and it is a pure matter of chance whether the return upon
his money will prove (o be a few shillings or a great many pounds.”

Before making notes of cases on Code 5.236, it may be well to remark
a diffcrence between English and Canadian legislation. Earlier English
statutes have in large measurc been replaced by the Beiting and Lotier-
fes Act, 1934, .58 (U.K.). 5.21 of that Act provides that “subject to the
provisions of this part of this Act, all lotteries are unlawful”. There is
no statutory definition of lottery, but judicial definition describes a lot-
tery as a scheme for distributing prizes by lot or chance. The exceptions
are small lotieries incidental to bazaars, sales of work and similar other
entertainments (5.23), private lotteries under prescribed conditions con-
fined to members of societies or persons working or residing on the same
premises (s.24), and others conducted by Art Unions under the Azt
Unions Act (s.25).

It is the lack of statutory definition and the acceptance of judicial
definition that create a marked difference from Canadian law. Under
the English law the winning of a prizc must depend entirely upon
chance: TAYLOR v. SMETTEN(1883), 11 Q.B.D.207; SCOTT v. DI-
RECTOR OF PUBLIC PROSECUTIONS, [1914]2 K.B.868; HALL v.
COX, [1899]1 Q.B.198; MOORE v. ELPHICK, [1945]2 All ER.155.

It is true that paragraphs (a), (b}, (bb) and (c} of subsec.(l) of 5.236 re-
ferred to a mode of chance only, but par.(d) [orbade the disposing of
goods, wares or merchandise by any game or mode of chance or mixed
chance and skill in which the contestant or compctitor pays money or
other valuable consideration. The English cases have been followed in
Canada where they are applicable.

It should be noted too that in L’ASSOCIATION ST. JEAN BAP-
TISTE v. BRAULT(1900), supra, it was held by the Supreme Court of
Canada that the provincial legislatures have no jurisdiction to permit
the operation of lotteries forbidden by the criminal statutes of Canada.

In 1934, speaking upon a Bill the purpose of which was to empower
the Attorney General of any province to authorize a Committee to con-
duct hospital sweepstakes, the Hon. C. H. Cahan, Secretary of State, took
the position that it was ultra vives of Parliament to authorize the At-
torney General of a province to create a Committee to raise money for
provincial purposes. “It is my opinion,” he said, “that the legislature of
the province of Quebec was acting within its exclusive legislative juris-
diction except for one aspect, namely, that by section 236 of the Crim-
inal Code the Parliament of Canada has declared that the organization,
maintenance and operation of lotteries is illegal and is a crime except
for one or two conditions which are imposed by way of exceptions to that
measure.”

It would seem to be clear that any relaxation of the law in favour of
provincial lotteries, to say nothing of federal lotteries, would require
amendment of the existing provisions.

There have been civil actions in which 5236 was applied. In BEDARD
v. THE PHOENIX LAND IMPROVEMENT COMPANY(1909), 10
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Que, P.R.278, a claim was struck out because the land in question was
being bought for an illegal purpose, namely, a lottery.

IYORIO v. LEIGH & CUTHBERTSON LTD., [1929]2 WW.R.
171, was an action for the price ol certain punch-boards. Each person
punching a board reccived a slip of paper sctting out a problem in a
game of checkers. The only element of chance was in the problem the
person would draw—whether be soived it or not depended on his skill,
It was held that the board did not contravene 5226 or s.236. Per Galli-
her, J.A.: “The game is one of skill or one in which skill largely pre-
dominates, and into which the element of chance entering is negligible.”

In TELEGRAM etc., CO., v. FORT[N(IQSS), 76 Que. 5.C.369, the
laintiff alleged that it had rented a certain printing plant to the de-
endant and the defendant pleaded that to the plaintiff's knowledge
all business carried on in the plant was the printing of lottery tickets
and other matters pertaining to lotteries. The Court found that this was
proved and dismissed the action “considering that plaintiff is an acces-
sory to the iliegal business carried on by defendant in contravention of
Art. 236 of the Criminal Code.”

JARRY w. JOURDAIN{1949)}, 99 C.C.C.376, was an action demand-
ing delivery of an automobile (or its value) drawn for as an attendance
prize. The prizes for bingo, were less than fifty dollars in value and
there was an authorization from the Mayor, but the drawing for the car
was illegal under 5,236, and the action was dismissed. The foliowing ap-
pears at p.381:

“Since such is the case, the undertaking assumed by the defendant,
the arganizer of the draw, to deliver the automebile or pay its equiva-
lent, is equal to a compact to give effect to a criminal act contrary to
the laws of public policy, as the Criminal Code, on the whole, con-
tains provisions to preserve society from certain physical and moral
disorders, to repress any conduct susceptible or contributing to either.”

To be naoted also is the fact that, by the repeal of subsce.(3) of 5.236
(actions by informers) in 1934, several cascs under it may be considered
obsolete; DINNING v. DINNING(1931}, 57 C.C.C.395; BROWN v
KEFLE(1934), 62 C.C.C.84; SAUNDERS v. MOLLISON{19384}, 62 CC.C.C.
274 and BROWN v. BONNYCASTIE{1935), 65 C.C.C.57.

As to lotteries generally, it was held in R. ». ROBINSON{1917), 29
C.C.C.153, on the authority of TAYLOR v. SMETTEN, supra; BAR-
CLAY v. PEARSON, [189312 Ch.154; 15 Hals. (Ist ed.) 300, and WIL-
LIS v. YOUNG, [1907}1 K.B.448, that:

“It would appear then, from the above authorities, that the three
essential elements of a lottery arc, consideration, prize and chance. 1
have carefully examined all the cases cited by counsel for the Crown,
and find that in all these cascs these three things were present, which
are all absent from the case at bar.”

In this case a canvasser gave an envelope to each person canvassed.
One in three of these envelopes contained a certificate entitling the
person drawing it to a credit of five dollars on an enlarged portrait,
not in existence hut to be made, and represented to he worth twelve
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dollars. The person drawing paid nothing and was under no obligation
to purchase. The conviction was quashed on appeal.

There are the following cases under former s.236(1){(a), now s.179(1(a).

R. v. HUDSON BAY COMPANY(1915), 25 C.C.C.l1. Every pui-
chaser of goods worth one dollar or more received a numbered coupon.
The person helding the coupon with the winning number which had
been selected previously and deposited with a Bank Manager, was to re-
ceive an automobile. The obtaining of the winning number was entirely
a matter of chance. It was held that the scheme was an offence under this
paragraph and also under par.(c). It was said that the chances should be
deemed to be paid for and not received without compensation. TAYLOR
v. SMETTEN, supra, also applied, where it was held that included in the
price paid for the tea, which admittedly was worth the price paid, was
the price of the prize which was determined by chance,

R. v. RODERICK(1926), 45 C.C.C.110: a scheme whereby a pur-
chaser of goods to a certain value obtains a ticket entitling him to mem-
bership in a “Club” through which prizes were to be distributed, is a
mere shift to evade the law and to bring the transaction within 5.236(6}
{a), and will not avail as a defence to a charge of advertising and conduct-
ing a lottery.

R.v. GRATTON(1926), 46 C.C.C.41, is similar in effect.

R. v. REGINA AGRICULTURAL, ctc., ASSOCIATION, [1932]2
W.W.R.131. The scheme here involved guessing the average tempera-
ture of seven cities on a furure datc and the attendance at the Regina
Fair on certain days. An appeal from the dismissal of the charge under
5.236(a) was dismissed. It was pointed out that under par.(a) the offence
consisted in disposing of property by any mode of chance whatever, and
that under par.(d) the offence consisted in disposing of goods, wares or
merchandise by any mode of chance or mixed chance and skill in which
the contestant pays money. There must be a disposal. Once the exercise
of better judgment or power of observation enters, it cannot be said
to be wholly chance.

R. v. DOMINION NQOVELTIES COMPANY(1945), 83 C.C.C.324,
(Ont. C.A\). A punch-board is a “proposal, scheme or plan” within 236
(1)(z) and also a “device” within 236(1)(b) capable of being used for “'ad-
vancing, selling or disposing of property by a mode of chance”. The fact
that they were made with that intention was inferred from the circum-
stances. "There is definitely ne skill required in playing the board and
the result obtained is mere chance.” R. v, HEISE(1925), 45 C.C.C.30
followed.

R, v. FREEMAN(1889), 18 O.R.524. This case involved the sale of
packages of tea containing prizes varying in value. The complainant
bought two packages in succession which he handed back on finding
prizes ol small value. It was held that the real object was to obtain one
of the more valuable prizes and that the transaction was an offence.

R.v. PARKER(1892), 9 Man. L.R.203, involved a drawing for money
prizes along with the sale of fountain pens. This also was held to be an
offence.
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There are the following cases under s.236(1)(b) now s.179{IN?).

R. v. PICARD{1907), 37 Man. L.R.343. The Court of Appeal upheld
a conviction under s.236(b) involving the sale of bonds of the Panama
Canal Company issued in Paris. Thesc gave to the purchaser a chance
of winning a prize in a drawing. This case was referred to in R. v. HEN-
LEY, infra, under 236(5).

R. v. HEISE(1925), 45 C.C.C.30. A conviction involving the sale of
a punch-board by a wholesale dealer to a tobacconist was afirmed.

“(But) we think that . .. ... the cssential enquiry is this, what Is the
purpose or known intended use of the device? Is it a device for dis-
posing of property by chance in the sense that such is its generally
known and intended use? Upon the facts disclosed in the evidence
we think it is clear that such is the case.”

R. v. McCARTHY(1938), 70 C.C.C.401, involved the excmption in
favour of church bazaars. Tt was held that “It was not a bazaar but a
colourable offering of the articles for sale in the zltcrnoon at a different
place from that where the evening gathering took place, and the raffie
taking place in the evening was not of articles offered for szle at a
bazaar but a raffling of prizes.” The exemption afforded by subsec.(6) of
$.236, therefore, did not apply.

R. v, O’MALLEY(194]), 77 C.C.C.99. In this case the accused was dis-
charged on habeas corpus on the ground that the charge on which he
was convicted was defective in failing to state an cssential in the offence,
namely, consideration.

R.v. DOMINION NOVELTIES CO., has becn referred to above.

R.v. HING L.EE YEN{1947), 88 C.C.C.404. Proof of sale of one ticket
is sufficient. It is not necessary to state that some valuable considera-
tion was given for the ticket since the word “sell” is used in the section
and implies consideration.

There is the following case undey 5.236(1 ){(bb) now s.179{D{c).

R. v. LOUIE HOW(1936), 66 C.C.C.250. A truck driver conveying
lottery tickets contained in a shipment of goods without knowledge of
their illegal character cannot be convicled under this paragraph for
knowingly transporting articles intended for gaming, ctc,

There are the following cases under s.236(1)c} now s.I179(1)d) & (e).

R. v. ROSS(1924), 48 C.C.C.14. This involved a gum-vending ma-
chine which showed the next play. It was held that the accused was not
properly convicted under 236(1)(c) but that the machine was a gambling
machine or device under 235(b}. Other cases involving similar machines
are referred to infra under former s.236(1}d).

R. v. MURRAY(1925), 44 C.C.C.316, was a case where persons joined
a so-called “suit club”. Each person was required to pay for a suit ol
clothes by instalments and drawings were held at certain intervals. The
instalments remaining to be paid by the pcrson whose name was drawn,
were cancelled. This was held to be an oftence within this paragraph.
On similar {acts the same result [ollowed in R. v, HARRISON(1931), b5
C.C.C238.

R. v. HUDSON BAY COMPANY has heen relerred to ante under

par.(a}.
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R.v. WONG SIM, [1928]8 W.W.R.492. In this case an appeal was
allowed because there was no direct evidence to show that the accused
was operating a lottery. It was held, following R. v. HONG GUEY
(1907), 12 C.C.C.366, that the presumptions raised by 55.985 and 986 do
not apply to lotteries,

“Where the charge is laid as in this case, under 5.236, no presumption
amounting to a prima facie case, can be drawn from the finding upon
the premises of the accused, of the paraphernalia and other equipment
produced.”

R. v. BREWERTON(1936), 67 C.C.C.60, This involved what was
called “Bank nite” conducted in a moving picture theatre. It was held
that it violated 5.236{1)(c), that the word “property” also includes money
and that the consideration tor obtaining the chance for the prize was in-
cluded in the price paid for admission. Per McGillivray, J.A,, at p.69:

"In my view the word ‘given’ in subsection {c) of 5.36 {sic) would be
meaningless if proof of payment for the chance of securing the prop-
erty offered were an essential part of the Crown’s case.”
And at p.70:

“The second part of subscction (¢} added by amendment (1935, c.56,
5.3]) relates only te money and is in my view intended to cover so-
called sweepstakes and other straight gambling schemes in which all
competitiors pay or promise 1o pay money into a common pot for the
chance of obtaining a larger sum from the person conducting the
scheme out of the fund so created.”

R, v. RANKINE(1938), 70 C.C.C.354, (B.C.C.A)). A person selling
tickets within the province for the Queensland State Lottery conducted
by the government there in aid of hospitals, is not a party to the scheme
within 5.236(1)(c}. The sale was effected by giving the purchaser an in-
terim receipt and the ticket was later mailed from Australia. It was held
that 5.69 ofthe Code did not apply.

“A scheme for selection of the prize winners was carried on in Aus-
tralia, and rhe final step in that schemec was the operation of the
mechanical device under the control of the officials of the Queensland
State Lottery. It was not any act of the appellant but theirs which
determined who were the winners of prizes.”

ROE v. R(1949), 94 C.C.C.273, (S.C.C.}. This was the “Barrel Derby”
case. It was held that this paragraph must be read with those preceding
so that “so proposed” in the first part means “by some mode of chance”.
If there is merely skill or a mixed element of skill and chance, there is
no offence under the first part of the paragraph. On the other hand, the
second part does not refer to chance or te mixed chance and skill and
the receiving of money thereunder is not subordinate to these clements.
The accused was held to be not guilty under the first part, because of
an element of skill, but guilty under the second part because the winner
would receive a larger sum because non-winners contributed to the
scheme,

R. v BLAIN(1950), 99 C.C.C.152, (Sask. C.A). This was somewhat
similar to ROE v, R., supra, and involved the forecasting of the break-up
of ice in the spring. A conviction under 5.236(1){c) was upheld. It was
urged that the scheme was not within this clause because the prize was
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paid by the promoter, leaving the whole fund created by the scheme to
g0 to its purpose, and that the case was not the same as ROE v. R. It was
held, however, that the clause is not restricted to schemes where the
prize comes {rom the fund created by the sale of tickets. The language
of the section indicates that the larger sum may come from the person
managing the scheme “or any other person” by reason of the fact that
“other persons have paid, ete.”.

R. v. MILLER(1951), 99 C.C.C.79. It was held that a person found
in possession of books of lottery tickets, lists of names and addresses,
money orders, etc., where it is shown that one of the names of the persons
to whom the money orders were payable was an alias for the possessor,
and letters in connection with the lottery, could he convicted under
5.286(1)(c). It was held too that if he were not actually conducting the
scheme, Code 5.69 would apply, and that in this respect R. v. RANKINE,
supra, was distinguishable, because in that case the Queensland Lottery
was not illegal at source. In this case seizure was made under an order
issued under 5641, and it was held that paraphernalia, money and se-
curities connected with the lottery could be seized and forfeited and
that an order could be made for destruction of seized articles.

There are the following cases under 5.236(1Xd} now s.179(1)(f)-

R. v. IRWIN{1928), 50 C.C.C.159. In this case an automobile was to
be given to the person making the estimate nearest to the number of
passengers to be carried on the Edmonton Street Railway on a certain
date. The chance was attached to a ticket for a dance, the proceeds of
which were to go to the Red Cross. Held:

“The purpose of legislation is of course a matter for the legislature
and only incidentally for the courts where the meaning of the lan-
guage may mot be clear, and it is to be noted that certain charitable
and rcligious purposes arc exempted under certain conditions from
the operation of the whole section, while certain enterprises are ex-
empted from the operation of the above provision, buc it is clear that
the defendant’s case does not come within any of the exemptions, and
the provision in question, which was enacted only a few years ago,
seems very clear and definite in its terms.”

R. v. LON(:{1928), 50 C.C.C.169. In this case an automobile was to
be given away in a contest to guess the number of grains of wheat in a
jar. It was held to be contrary to 5.236(1)(d}:

“Before this particular provision was enacted it was held that where
there was a substantial clement of skill it could not be held to be a
mere method of chance but this provision quite clearly changes the
law in that vespect and such cases as R. v. DODDS(1884), 4 O.R.390,
and R. v. JAMIESON(I884), 7 O..149 cases of guessing the number of
beans or buttons in e fjar, have no authoritative volue as regards
this provision.

It is true that in the former case Armour, I., (later G.].) did say it
was solely a matter of skill and judgment, and it that could be truly
said about the present case no doubt the conviction could not stand,
but the evidence does not in our opinion warrant such a conclusion.
...... There is little doubt that it is the element of chance that
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furnishes the great altraction in many cases, in such a contest, and it
would appear that the object of the prohibition is to check the
gambling nstinct in its application to such cases as the present”
(Italics added; Ed.)

R.ov. MARSHALL, [1930]2 D.L.R.855, was a scheme for the sale of
candy. At p.868:

“It appears to me quite obvious that there never was any serious or
honest intention to select the winner or winners from the numerous
bady of contestants, by any other than an arbitrary selection nor was
there any real Dasis for making the selection in any other manner. I
am therefore of the opinjon that such decision would be based on
pure chance and that the whole scheme constituted a lottery within
the meaning of 1he section.”

This principle as to arbitrary selection, was laid down in BLYTH
v. HULTON & (0.(1908), 24 T.LR.719, at p.72]1, and in SMITH'S
ADVERTISING AGENCY v, LEEDS(1910), 26 T.L.R.335 at p.337.

R. v. SAM CHOW(1938), 70 C.C.C.150. The sale of tickets bearing
Chinese characters which entitle the holder to be paid certain sums of
money according as its markings correspond with characters on balls
drawn from a bag, is a disposal of property by mode of chance, Property
includes money and need not be a specific sum. R. v. BREWERTON
(1936}, 67 C.C.C.60, “In my opinion the intentjon and purpose {or which
the tickets were sold is the proper test to be applied:” R. v. ROBINSON
(1917), 29 C.C.C.153, distinguished as to there being no prize.

BAILEY v. R.(1938), 70- G.C.C.197, (S.C. Can.). Although a device
{a punch-board with questions the answers (o which gave prize-winning
key letters) could be played and a successful result obtained with cer-
tainty as a result of vesearch and skill, it was an admissible conclusion
that in actual practice it would be operated so as to depend entirely
on luck. It was not necessary that therc should be evidence that it had
been so operated by someone.

This case upheld a conviction for keeping a common gaming house
under $.229, applying s5.985 and 986(2). It would appear however that it
might also have becn held to be a scheme for disposing of goods, wares
and merchandise contrary to 5.236.

There has been some difference of judicial opinion concerning siot
machines whereon each operation discloses the result of the next. This
appears to have becn the uncertuinty of the law to which reference was
made when the amendment of 1935 was brought in. It would seem that
in the case of the punch-board in BAILEY v. R., supra, such a machine
might be within this paragraph (c¢f. R. v. ARNOLD, infra), as well as
being a gambling device such as to make the premises a common gam-
ing house under 5.229. In the former case the presumptions raised by
s3.985 and 986 do not apply, in the latter they do.

In R. . STUBBS(1915), 24 C.C.C.303, the accused was charged with
keeping a gaming house. It was held that each operation was a separate
game in which the result was a certainty.

R.v. BLACK(1924), 62 Que. 8.C.401, citing R. v. STUBBS, held that

such a machine was not a lottery, and there was a similar result in
R.ov. LANGLOIS(1914), 23 C.G.C.43,



346 MARTIN'S CRIMINAL CODE

Section 179-——continued

In R. v. O’'MEARA(1915), 25 C.C.C.16, involving a similar gum-
vending machine, a conviction was upheld for keeping a common gam-
ing house. It was held that notwithstanding the fact that the next oper-
ation of the machine could be seen, the gaming element consisted in
the inducement to keep on playing. See also BAREHAM v. R. (1916), 26
C.C.C.211 and R. v. GERASSE(1916), 26 C.C.C.246.

R. v. ARNOLD(1927), 48 C.C.C.101. A slot machine from which the
customer in addition to receiving goods receives disks which can be re-
playved in the machine or exchanged for other merchandise, is a gaming
device although the results of playing the machine are indicated in ad-
vance. R. v. O’MEARA, supra {ollowed. At p.107:

“Section 236 of the Criminal Code, as it stood prior to legislation of
1922, dealt only with the promotion of lottery schemes, by prohibiting
their advertisement (s-s.(a)), the sale etc., of tickets, ctc., (ss.(b)) and
their conduct (s-s.(c)). The sale or disposal of the goods by such
schemes was not made an indictable offence, though 236(3) declared
every such sale was void. By 1922 (Can.), ¢.16, s.11, 5.236(d) . . . . . .
was added.”

In R. v. WOLFE(1928), 50 C.C.C.189, the accused was charged under
5.229. It was held that an automatic vending machine, the operation of
which as far as the general public is concerned is a game ol chance or
at best of mixed skill and chance, is not legalized by the fact that in the
hands of an expert operator it may be a matter of skill. Subsec(4) of
5.986 was applied. '

R. v. CANADIAN MINT COMPANY(1928), 50 C.C.C.384. The
headnote in this case is identical with R. v. WOLFE, supra. The ac-
cused was charged under 5.229 but subsec.{4) of 5.986 was not mentioned.

There ave the following cases under 5.236(1)(e) now s.179(1)(g).

R. v. BEASLEY(1936), 65 C.C.C.337. The accused was convicted un-
der the gaming and disorderly house provisions ol the Code. He was
the holder of a lease from the Royal Agricultural Winter Fair Associa-
tion giving him the right to sell “TCM Amusements” in its premises
during its fair. The Ontario Court of Appeal held that the devices which
he operated were lotteries and were within the exemption created by
5.236(1)(e) in favour of agricultural fairs, and the conviction was there-
fore quashed.

NORMANDEAU v. LEROUX(1927), 65 Que. 8.C.473. In this case
it was held that the exemption applied only 1o the Association or to a
person holding a lease or concession from it.

There is the following case under s.236(2) now 5.179{4).

R. v. PILON{1949), 96 C.C.C0.144. This casc involved an “‘attendance
card” at a moving piciare theatre, and the charge was dismissed on ap-
peal. The casc is inconclusive because the accused did not buy the ticket
with which the card was issued, was nat present and had not author-
ized its purchasc for her. Perhaps all that the case decides is that there
must be mens rea.

5.236(3), now 5.179(5) has been mentioned above.
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There does not appear to be any reported case under s.236(4), now s.
179(6).

There is the following case under s.236(5) now s.179(7).

R. v. HENLEY(1924), 42 C.C.C.11. In this case it was held that the
sale of one of an issue of bonds of the City of Paris containing certain
lottery features, is the sale of a share in a foreign lottery under 5.236.
‘There was reference to R. v. PICARD, supra, decided under s.236(i)b),
and the judge made his finding doubtfully on the undertaking ot the
Attorney General to bear the costs of an appeal. The result of the appeal
does not appear to be reported.

There are the following cases under 5.236(6) now s.179(8).

In addition to R. v. RODERICK and R. v. McCARTHY, supra, there
are the following cases under this subsection.

On par.fa), R. v. UNIACKE(1944), 82 C.C.C.247. In this casc mem-
bers of an organization subscribed to a fund to provide new quarters
for it, and a bond was given each month to some subscriber. A convic-
tion under 5.236 was up%leid.

“The words ‘joint tenant' and “Ienants in common’ have special
meanings. A joint tenancy is created where the same interest in real
or personal property is passed by the same conveyance to two or
more persons in the same right or by construction or operation of law
jointly, with a right of survivorship. ... .. A tenancy or ownership in
common arises when owners have community of possession but dis-
tinct and several titles to their shares which need not necessarily be
equal; and there is no right of survivorship between owners in com-
mon: Wharton’s Law Lexicon, pp.434 and 811; Stroud’s Judicial Dic-
tionary, 2nd ed., pp.1022 and 2025; 25 Hals. (2nd ed.), pp.210 and
211. The essential features of a joint tenancy or a tenancy in com-
mon are not present in the case of the subscribers to the fund to ob-
tain new quarters in their rclationship to the bonds which were given
away by a mode of chance. Moreover, Parliament could not have in-
tended the exception to be applied to property advertised to be given
away by a mode of chance to induce persons to subscribe money or to
purchase goods for if s-s(6)(a) were so construed the general provisions
of 5.236 would become nugatory.”

On par(b), R. v. COSMOPOLITAN CLUB(1948), 90 C.C.C.358,
—Bingo. Accused had received permission from municipal authorities, 2
booth offered the prizes for sale, and they were of small value. It was
charged under 5.226 (gaming house} and also under 5.236 (lottery). The
court followed R. v. PARROTT(1946}, 87 (C.C.C.127, and held that
delendant was within the exemption as to premises occasionally used for
playing games for charitable purposes. It held also that even if bingo
is a lottery, the circumstances in this case were within the exemption
created by 5.236(6)(b) as to raffles at a bazaar. At p.362:

“Section 226 covering the playing of bingo, according to all decisions,
provides specifically that ecrtan charitable organizations shall be
exempt from the penalties under certain specific conditions, which
in this case have been fulfilled. If then the accused can be convicted on
the same facts under 5.236, where the exemption in 5.226 does not ap-
pear, it follows that the elfect of 5.226 is completely desiroyed, and the
exemption becomes meaningless, The logical interpretation of the
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section is that 5.236 applies to different acts from those covered by s.
226, and in this way an anomalous and contradictory situation is
avoided.”

With reference to bingo, it is relevant to note that in BARRETT v.
FLYNN, [1916]2 Ir.R.1, the game of “House” which is really another
name for bingo, was held to be a lottery. Cherry, L.C.]., said in part:

“The game of "House'—if it can be called a game at all—is undoubt-
edly a game of pure chance. All that the player does is to cross out a
number on his card when that number is called by the person who
draws the numbers from the urn or box. This requires no skill what-
ever. It is only a record of the drawing: and the playing of the so-
called game really consists in the drawing of the numbers from the
urn. In my opinion, therefore, it is not a2 game at all, in the ordinary
significance of the term, but a lottery, and, as such, is forbidden by
the Lottery Acts. . .. ..

Thus a sweepstake has been held to be a lottery: ALLPORT wv.
NUTT (1 C.B. 974). The so-called game of ‘House” appears to me also
to be nothing but a lottery, in which the drawing of the numbers is a
little protracted, so as to keep up the excitement, If each of the players
had on his card only one number instead of fifteen, and merely claimed
his money when that number was called, no one could argue that the
game was not a lottery. It seems to me to make no difference that there
are fifteen numbers on the card instead of one, and that five in a
row must be called before the prize is won.”

But R. v. McGEE(1942), 77 C.C.C.302, did not agree with this. The
magistrate, whose judgment was upheld by the Manitoba Court of Ap-
peal, said, “He (i.e. Cherry, L.C.].) appears to have assumed that the
only definition of a game is something in the nature of a contest. Among
the dictionary meanings of the word ‘Game’ are, an amusement, diver-

sion or practice. Bingo comes within all these definitions and is there-
fore a game.”

_dAnd McLaurin, J., in R, . COSMOPOLITAN CLUB, supra at p.361

said:
“The decision appears to establish that the playing of this game is
only an offence under 5.226. In some measure this is confirmed by an
examination of reported cascs. In every instance where the game
of binge has been involved, the charges have, in fact, been laid under
$.226, and in no judgment has it been suggested that 5.236 could be
used. Reported decisions dealing with charges that have been dealt
with under 5.236(1)(d) discloses that these are a different type of of-
fence entirely.” This is illustrated -by R. v. IRWIN(1928), 50 C.C.C.
159, and R. v. LONG(1928), 50 C.C.C. 169.”

Footbail Pools

R, v. WOODWARD & WILLCQOCKS(1922), 38 C.C.C.154. In 1921 the
One Big Union Bulletin, a weckly newspaper published in Winnipeg,
launched a scheme whereby a coupon to be taken from the newspaper
and containing a schedule of English and Scottish football matches to
be played, could be filled in with the subscriber's forecast of the result
of those matches and forwarded with the sum of twenty-five cents. Except



PART V—SECTION 179 349

for some slight deductions to cover postage and advertising, all the
money received was to be distributed in prizes. The cditor and business
manager were prosecuted for kecping a common betting house. The
charge was dismissed by the Police Magistrate, who considered himself
bound by the English case of R. v. H0GBBS, [1898]2 Q.B.647. The
Manitoba Court of Appeal reversed this decision on the ground that
the facts in R. v. HOBBS constituted a lottery in that the result there
depended upon the drawing of a numberced ticket, whereas in the scheme
in the instant case, each subscriber was betting against all the other sub-
scribers that his forecast would be more nearly cotrect than theirs, It was
held that the statute does not require that there should be betting as
between the keeper of the house and some outside party, and that what
had been done brought the newspaper office within the definition of a
common betting house.

However, Parliament with specific refcrence to the Police Magis-
trate’s decision (Senate 1922, p.540 et seq.} amended par.{1}(b) by striking
out the words “as or for the consideration™ and substituting the follow-
ing as paragraph (i):

“all or any part of which money or valuable thing or its equivalent, is
to be paid or given to any other person on any event or contingency
of or relating to any horse race or other race, fight, game, or sport, or".

MOORE v. ELPHICK, [1945]2 All E.R.155, by contrast with R. v.
WOODWARD et al, serves to emphasizce the difference between English
and Canadian law. That casc also had to do with Football Pools. It
was held that the selection of Football Pools conducted by a particular
organization and the correct forecast of the result of matches on which
the winning of prizes depended, not being cntirely dependent on chance
but on the skill exercised by the appellant, the husiness carried on by
him was not therefore a lottery. There was evidence that the appellant
had carefully studied the results of football matches for a number of
years, that out of twelve matches to be-played, he selected four likely
winners and worked out the remaining eight on a mathematical basis,

Numbers Game or Policy

In R. v. JASPER(1953), 105 (.CC.C.393, the accuscd was convicted
under 5.235(1)(c) of “unlawfully engaging in the husiness of belting.”
The following extracts are quoted from the magistrate’s judgment at
p.395:
~The expert testified this business preys upon the under-privileged—
the have-nots who yearn for something. For that rcason the bets are
usually collected by runners in pennies, nickels, dimes and quarters.
This gives the whole business a [alse appearance of being 2 minor
evil—something similar to a penny-ante game in poker.”

And at p.402;
“In the past Windsor has suffered from more than its share of the
evils of rackets. The history of this particular one ¢lsewhere makes it
to be feared as a decided threat to peace and good order in any com-
munity. . . . . . those operating this game, into whose hands had
poured nickels and dimes to an amount that they were aperating an
annua} multi-million dollar racket.”

The winning number was arrived at by sclecting each of three digits from

the totals of pari-mutuel prices paid in certain horsc-races. A percentage
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of each bet was retained by the "writer” who issued a betting slip to
the bettor, and the winner, it any, was paid off at 500 to 1.

The so-called “give-away” programs that are so common on radio
and television have not been the objects of prosecution in Canada. An
-attempt by the Federal Communications Commission in the United
States to deal with them by regulation has been held to go beyond
the powers of the Commission.

In AMERICAN BROADCASTING CO. INC.,v. US; NATIONAL
BROADCASTING CO, INC,v. US,; COLUMBI4 BROADCASTING
SYSTEM v. U.5.(1953), 110 F.Supp.374, it was held also, as it has been
held in Canada, that the elements of a lottery are chance, prize and con-
sideration, but that radio and television “give-away’ programs in which
the contestants are selected cither from the siudio audience or by ran-
dom selection of telephone numbers, do not constitute a lottery in the
sense of a prize for a price, since the element of price is lacking. On ap-
peal to the Supreme Court, this judgment was affirmed: FEDERAL COM-
MUNICATIONS COMMISSION v, AMERICAN BROADCASTING
CO(1954), 347 U.5.285, The Court held that the incrcased advertising
value of a "give-away” program, rcsulting from the requirement, direct
or indirect, that home contestants listen te the program, does not con-
stitute a valuable consideration for the purpose of 5.1304 of the United
States Criminal Code. In so far as such programs involve the advertis-
ing of schemes for disposing of property, the judgment in ROF v. R,
supra, would apply to them.

All of the foregoing is written with the fact in mind that, as pointed
out in the Introduction, this subject is before a Parliamentary Com-
mittee. Its recommendations are still to be received but in the meantime
there may be noted apparent inconsistencies in the existing law, as
follows:

1. Pars. (a), (b), (c), (d), and (e) of subsec.(1) refer to methods of pure
chance; par. (I} refers to methods of mixed chance and skill.

2. Under subsec. (4) there need not be any actual disposal; under subsec.
(1)(f), as was pointed out in R. v. REGINA AGRICULTURAL, etc.,
ASSOCIATION, supra, there must be a disposal belore the offence is
complete. OF course, it may be said that the accused eould be charged
with an attempt, but there is no reported decision on this point.
3. Pars. (a), (b), (¢}, {d) and (e) of subscc.(1) refer to property, which in-
cludes money; par.([) refers to goods, wares and merchandise in which
money would not be included.

4. The judgment of the Supreme Court of Canada in ROFE w. R, supra.
shows that subsec. {13/¢) (now (1)(e)) contains two separate and unrelated
offcnces. This comment goes rathier to form than to substance.

5 If an accused charged with keeping a common gaming house
would he entitled to the exemption provided by s.168(2)(a) it would be
anomzalous that he should lose the benchic of that excinption by being
charged on the same facts under s.179. This was pointed out in R. v,
COSMOPOLITAN CLUR, supra, in which the Court was careful to
avoid such a situation,

6. It has been pointed out in several cases, e.g, R, v, WONG SIM,
supra, that the presumptions raised by 55.985 and 986 (now s.169)
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OLD CODE:

234. Every one is guilty of an indictable offence and liable to one year's impris-
onment who

{a) in any raflway car or steamboat, used as a public conveyance for passengers,
by means of any game of cards, dice or other instrument of gambling, or by any
device of like character, obtains from any other person any money, chattel, valu-
able security or property; or

(b) attempts 1o commit such offence by actually engaging any person in any
such game with intent to obtain money or other valuable thing from him,

{2) Every conductor, master or superior officer in charge of, and every clerk or
employee when authorized by the conductor, master or superior officer in charge
of, any railway train or steamboat, station or landing place in or at which any
such offence, as aforesaid, is commitied or attempred, shall, with or without
warrant, arrest any persan whom he has good reason to believe to have com-
mitted ar attempted to commit any such offence, and take him before a justice,
and make complaint of such offence on oath, in writing.

do not apply te lotteries. [t would seem te be logical that the finding of
lottery equipment should be just as strong presumptive evidence as
the finding of gaming equipment.

It is submitted that the present law is not properly accused of in-
consistency or, as some ol its critics say, hypocrisy, by reason of the pro-
visions relating to pari-mutuel betting and of the exemptions created
by 55 168(2) and 179](3) and (8) of the Code, These are rather concessions
to the argument so often advanced that the gambling spirit is innate in
every one, and that chance plays a large part in all the circumstances
of our lives.

There may be applied some words of the Right Honourable Arthur
Meighen in reference to the liguor trafic (Senate Debates, 1954, p.104):
“We can never get the world perfect. Some argue that the sale of liquor
should be entirely prohibited. ‘They say that because liquor is not good
for society we cught to make its manulacture and sale a crime and
ban it whelly. Assuming their premises to be sound, it does not follow
that their remedy is feasible. 1f the traffic cannot as a matter of practical
executive authority be banned, it may be better to centrol it within
certain limits.”

See also 5,171 (search) and s.167 (jurisdiction).

GAMBLING IN PUBLIC CONVEYANCES.—Arrest without warrant.—Posting
up section,

180. (1) Every one who obtains or attempts to obtain anything
from any person by playing a game in a vehicle, aircraft or vessel
used as a public conveyance for passengers is guilty of an indictable
offence and is liable to imprisonment for twe years,

{(2) FEvery person in charge of a vehicle, aireraft or vessel and
any person authorized by him may arrest, without warrant, a person
who he has good reason to believe has committed or attempted to
commit or is committing or attempting to committ an offence under
this section. '

(3) Every person who owns or operales a vehicle, aireraft or
vessel to which this section applies shall keep posted up, in some
conspicuous part thereof, a copy of this section or a notice to the like
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effect, and in default thereof is guilty of an offence punishable on
summary conviction.

This comes from the former 5.234. It is widened to include all forms
of public conveyance. The section was 5.203 in the Code of 1892, and
came from R.5.C. 1886, ¢.160, ss.1, 3 and 6.

In the Code of 1892, subsec.(2) read “must arrest”, and in the re-
pealed Code the wording was “shall arrest”. This has been changed to
read “may arrest”,

CHEATING AT PLAY.

181. Every one who, with intent to defraud any person, cheats
while playing a game or in holding the stakes for a game or in betting
ia guilty of an indictable offence and is l’able to imprisonment for
two years.

This is the former 5.442(a). It was 5.395 in the Code of 1892 and came
from R.5.C. 1886, c.164, s.80, and 8-9 Vict,, ¢.109, 5.17 (Imp.). Under the
latter provision it was held in R. v. GOVERNOR OF BRIXTON
PRISON, [1912]3 K.B.568, that cheating at play was equivalent to ob-
taining by false pretences Lor the Furposcs ol extradition. In R. v. FORD
(1907), 12 C.C.C.565, accused, who belicved that he had been cheated
in a game, undertook to recover his money by force. The jury were
chatrged that they might acquit him of robbery, but convict him of as-
sault.,

See also s.179(1)(g) and (h) and notes. This offence is within the
absolute jurisdiction of a magistrate acting under Part XVI {s.467(c)

(v))-
BAWDY-HOUSFS.

KEEPING COMMON BAWDY-HOUSE.—Inmate.—Person [ound,—Liability of
landlord.—Notice of conviction to he served on owner.—Duty of landlord on
notiee.

182. (1) Every one who keeps a commaon bawdy-house is guilty
of an indictable offence and is liable to imprisonment for two years.

(2) Every one who

(a) is an inmate of a common bawdy-house,

(b) is found, without lawful excuse, in a common bhawdy-
house, or

{e) as owner, landlord, lessor, tenant, occupier, agent or other-
wise having charge or control of any place, knowingly permits
the place or any part thereof to be let or used for the purposes
of a common hawdy-house,

is guiliy of an offence punishable on summary convietion.

(3) Where a person is convicted of an offence under subsection
(1), the court shall cause a notice of the conviction to be served
upon the owner, landlard or lessor of the place in respect of which
the person is convicted or his agent, and the notice shall contain a
statement to the effeet that it is being served pursnant 1o this section.

{4) Where a person upon whom a notice is served under sub-
section (3) fails forthwith to exercise any right he may have to
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{3) Every conductor, master or superior officer in charge of any such railway car
or steamboat, who makes default in the discharge of any such duty is liable, on
summary conviction, to a penalty not exceeding one hundred dollars and not
less than twenty dollars.

(4) It shall be the duty of every person who owny or works any such railway car
or steamboai to keep a copy of this section posted up in some conspicuous part
of such raitway car or steamboat.

(5) Every person whe makes default in the discharge of such duty is liable to a
penaliy not exceeding one hundred dollars and not less than twenty dollars.

442 (For wording of this section see p. 3135.)

228. Every one who, without lawful excuse, is found in any disorderly house
shail be liable on summary conviction fo a penalty not exceeding one hundred
dollars and costs and in default of payment to two monthys’ imprisonment.

(2) Any one whe, as landlord, lessor, tenant, occupier, agent or otherwise, has
charge or cantrol of any premises and knowingly permits such premises ar any
part thereof 1o be let or used for the purposes of a disorderly house shall be liable
upon summary conviction to a fine of two hundred dollars and costs, or to im-
prisonment not exceeding two months, or to botk fine and imprisonment,

229. (1} Every one who keeps any common gaming-house, or cormmon betting-
house is guilty of an indictable offence and liable to one year’s imprisonment.

(2) Every one who keeps a common bawdy-house is guilty of an indictable of-
fence and liable to imprisonment for a term not exceeding three years, and the
provisions of section one thousand and thirty-five in so far as it authorizes the
imposition of a fine in liew of any punishment otherwise autharized, and of sec-
tion one thousand and eighty-one of this Act, shall not apply in the case of a
conviction for an offence under this subsection.

(3) Every one who appears, acts or behaves as master or misiress, or as the
person having the care, government or muanagement of any disorderly house, or
as assisting in such care, govermment or management, shall be deemed to be the
keeper thereof and is liable 10 be prosecuted and punished as such although in
fact he or she is not the real owner or keeper thereof.

{4) Every one who is an inmate of any common bawdy-house is guilty of an in-
dictable offence and liable to a penalty not exceeding one hundred dollars and
costs and, in default of payment, to imprisonment for a term not exceeding Iwo
manths or to imprisonment for a term not exceeding twelve months,

(5} Every ane who has been convicted three or more times of any of the offences
mentioned in subsections one, two, three and four hereof is liable on the third
ar any subsequent conviction to imprisonment for a term of not less than three
months and not exceeding three years.

determine the tenancy or right of occupation of the person so con-
victed, and thereafier any person is convicted of an offence under
subsection (1) in respect of the same premises, the person upon
whom the notice was served shall be deemed to have committed an
offence under subsection (1) unless he proves that he has taken all
reasonable step to prevent the recurrence of the offence.

This combines the former 55228 and 22%2), (4), (6} and (7). The pro-
visions of 55.228 and 229 were developed from 8,198 of the Code of 1892
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by amendments in 1909, .9, 5.2; 1913, c.13, 55.10 and 11; 1915, c.12, s5.5
and 6; 1928, c.41, 5.2. Lts origin goes back to 1751, in the 25 Geo. 11, ¢.36,
5.8.

The whole section was re-enacted in the form in which it appeared
in the repealed Code, by 1947, .55, 5.4, with the addition of subsec.(8)
which now appears as 5.183.

See also s.168(1)(b), (1) and (i} and s.184(1)(k).

The leading decision on this subject, as to the cumulative effect of
circumstantial evidence, evidence of general reputation, and the pre-
sumption arising from obstruction (s.169), is that of the Supreme Court
of Canada in R. o THEIRIYNCK, [1931] §.C.R.478. On the offence of
keeping, the [ollowing recent decisions may be referred to.

Lvidence of a single act is not sufficient without further evidence of
reputation or circumstances from which guilt may be inferred: R. v.
MARTIN(1947), 89 (.C.C.385.

But where there are such additional circumstances as may indicate
habitual use of the premiscs for the unlawful purpose, the evidence of
a single act will be sufficient: BOUCHARD wv. R.(1951), 12 C.R.305.

‘In LEROY v. R.(1952), 14 C.R.299, in which the evidence was that of
two constables who visited the premises, it was held on appeal that there
was sufficient proof by inference without direct proof. :

See also LECOURS v. R, [1949]R.L.142,

Tt has also been held that the general reputation of the accused may
be a factor in the proof on a charge of keeping, although not sufficient
by itself: R. v. WEST(1950), 96 C.C.C.519.

The case of R. v. JACOBS(1941), 7% C.C.C.337, bears upon subsecs.
(3) and (4). In that case the accused, a real cstate agent entrusted with
the collection of the rent for certain premiscs, sent the tenant a notice
to quit upon being advised that a conviction had been registered for
keeping a common bawdy-house there. Some months later a similar
conviction was made in respect of the same premises. It was held on
appeal that this accused should not have been convicted because, in
sending the notice to quit, he had exercised the only right he had in
order to determine the tenancy or right of occupancy.

See also 5.171 (search) and s.467 (jurisdiction).

TRANSPORTING PERSON TO BAWDY-HOUSE,

183. Every one who knowingly takes, transports, directs, or offers
to take, transport, or direct any other person to a common bawdy-
house is guilty of an offence punishable on summary conviction.

This is the former 5.229(8) enacted by 1947, ¢.55, s.4.

See CALVERT v. MAYES, [1954|1 Al ERA4L,

PROCURING.

PROCURING.—Presumption.—Corroboration.—Limitation.
184. (1) Every one who
(a) procures, attempis to procure or solicits a female person
to have illicit sexual intercourse with another person, whether
in or out of Canada,



PART V—SECTIONS 182-184 355

OLD CODE:

Section 229—continued

(6) If the owner, landlord, lessor or agent of premises in respect of which any
person has been convicted as the keeper of a common bawdy-house fails, after
sich conviction has been brought to his notice, to exercise any right he may
have to determine the tenancy or right of occupation of the person so convicted,
and subsequently any such offence is again committed on the said premises, such
owner, landlord, lessor or agent shall be deemed to be a keeper of a common
bawdy-house unless he proves he has taken all reasonable steps to prevent the
recurrence of the offence.

(7) When any person has been convicted as the keeper of a common bawdy-
house, the court shall cause a notice of such conviction to be served upon the
owner, landlord, lessor or agent of the premises in respect of which such person
was convicied and such notice shall contain a statement to the effect that it is
being served pursuant to the provisions of subsection seven of section fwo hun-
dred and twenty-nine of this Act.

(8) Every one who knowingly takes or transports or directs or offers to take or
transport or direct any other person to any common bawdy-house is guilty of an
offence and liable on summary conviction to a fine not exceeding two hundred
dollars or to imprisonment for a term not exceeding twelve months or to both
fine and imprisonment.

216. Every one is guilty of an indictable offence and shall be liable to ten years’
imprisonment and on any second or subsequent conviction shall also be liable to
be whipped in addition 1o such imprisonment who

(a) procures, or attempls to procure or solicits any girl or woman to ‘have un-
lawful carnal connection, either within or without Canada, with any other per-
SOn Or persons; or

(b} inveigles or entices any woman or girl not being a common prostitute or of
known immoral character to a common bawdy or assignation house for the pur-
pose of illicit intercourse or prostitution, or

(¢) knowingly conceals any woman or girl in any common bawdy or assignation
house; or

(d) procures or attempts to procure any woman or girl to become, either within
or without Canada, @ common prostitute; or

{e) procures or attempts 1o procure any woman or girl to leave her usual place
of abode in Canada, such place not being a common bawdy-house, with intent
that she may becone an inmate or frequenter of a common bawdy-house within
or without Canada; or

(b) inveigles or entices a female person who is not a common
prostitute or a person of known immoral character to a com-
mon bawdy-house or house of assignation for the purpose of
illicit sexual intercourse or prostitution,

(c) knowingly conceals a female person in a common bawdy-
house or house of assignation,

(d) procures or attempts lo procure a female person to be-
come, whether in or out of Canada, a common prostitute,

(e) procures or altempis to procure a female person to leave
her usual place of abode in Canada, if that place is not a com-
mon bawdy-house, with intent that she may become an inmate
or frequenter of a common bawdy-house, whether in or out
of Canada,
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- (f) on the arrival of a female person in Canada, directs or
causes her to be directed, or takes or causes her to be taken,
to a common bawdy-house or house of assignation,

(8) procures a female person to enter or leave Canada, for the
purpose of prostitution,

(k) for the purposes of gain, exercises control, direction or
influence over the movements of a female person in such
manner as to show that he is aiding, abetting or compelling
her to engage in or carry on prostitution with any person or
generally,

{i) applies or administers to a female person or causes her to
take any drug, intoxicating liguor, matter, or thing with intent
to stupefy or overpower her in order thereby to enable any
person to have illicit sexual intercourse with her,

(i) being a male person, lives wholly or in part on the avails
of prostitution, or

(k) being a female person, lives wholly or in part on the avails
of prostitution of another female person,

is guilty of an indictable offence and is liable to imprisonment for
ten years.

(2) Evidence that a male person lives with or is habitually in
the company of prostitutes, or lives in a common bawdy-house or
house of assignation is prima facie evidence that he lives on the
avails of prostitution.

(3) No person shall be convicted of an offence under subsection
(1), other than an offence under paragraph (j) of that subsection,
upon the evidence of only one witness unless the evidence of that
witness is corroborated in a material particular by evidence that im-
plicates the accused,

(4) No proceedings for an offence under this section shall be
commenced more than one year after the time when the offence is
alleged to have been committed.

This is the former s.216, altered by the addition of cl{1)(k), and by
omitting the requirement of corroboration in cases under subsec.(1)(j),
as to which sce nole to 5.131, ante.

Legislation against the White Slave T'raffic first appears in 8.50 of the
Offences Against the Person Act, 1869, which made it 1 misdemeanour
by false prctences, false representations or other fraudulent rmeans, to
procure any woman or girl under twenty-one, to have illicit carnal con-
nection with any man other than the procurer. This was amended by
1885, .82, which added the offence of enticing a girl under age to a
house of ill-fame or assignation, and provided [or the scarch of such
premises undet warrant for z person so enticed. Tt appears as 5.7 of c.157,
R.5.C. 1886.

By 1890, c.37, .9, it was amended and widened to cover the trans-
portation of women into or out of Canada for immoral purposes, and
also the use of threats or tntimidation towards the same end. 5.185 of
the Code of 1892 embodies these provisions, as does also R.S.C. 1906,
c.146, 5.216.
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(f} on the arrival of any woman or girl in Canada, direcis or causes her to be
directed, takes or causes her to be taken, to any common bawdy-hause or house
of assignation; or

(g) procures any woman or girl to come to Canada, or to leave Canada, for the
purpose of prostitution; or .

(h} by threats or intimidation procures or attempis to procure any woman or girl
to have any unlawful carnal connection, either within or without Canadu; or

(i) for the purposes of gain, exercises control, direction or influence over the
movements of any woman or girl in such manner as to show that ke is aiding,
aberting or compelling her prostitution with any person or generally; or

(/) by jaise pretenses, or false representations procures any woman or girl to
have any unlawful carnal connection, either within or without Canada; or

(k) applies, administers 1o, or causes {o be taken by any wonan or girl any drug,
intoxicating liguor, matier, or thing with intent to stupefy or overpower s0 as
thereby to enable any person fo have unlawful carnal connection with such
woman or girl; or

(1) being a male person, lives whelly or in part on the earnings of prostitution.
(2) Where a male person is proved to live with or to be habitually in the com-
pany of a prostitute or prostitutes, or to live in a house of prostitution, he shall,
unless he can satisfy the court to the contrary, be deemed to be living on the
earnings of prostitution.,

1002. No person accused of an offence under any of the hereunder méntioned
sections shall be convicted upon the evidence of one witness, unless such wiiness
is corroborated in some material particular by evidence implicating the accusedi—
{c) Offences under Part V, sections two hundred and eleven to two hundred and
rwenty inclusive, except subsections two to five inclusive of section two hundred
and fifteen;

1140. No prosecution jor an offence against this Act, or action for penalties or
forfeiture, shall be commenced

from its commission if such offence be

{c) after the expiration of one year

(v) seduction of a girl above sixteen and under eighteen
and eleven.

(vi} seduction under promise of marriage—section two hundred and rwelve,
{(vii) seduction of a ward or employee—section two hundred and thirteen,

(viii) parent or guardian procuring defilement of girl—section two hundred
and fifteen, subsection one,

(ix) unlawfully defiling women, procuring, etc.—section iwo hundred and six-
teen,

(x) householders permitting defilement of girls on their premises—section two
hundred and seventeen, or

section two hundred

The Act 1909, .9, raised the penalty from two to five vears,

In 1913, by .13, 5.59, 2 new 5.216, considerably widened, was passed
without discussion at “Defining offences in connection with what is
generally called, the White Slave Traflic”. 5.23 of the same Act provided
for arrest without warrant, as it was said that “the necessity of getting
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a warrant, it has been found, has facilirated numerous escapes”..
In 1920, by c.43, s.18, the penalty was raised from five to ten years.

In 1939, a new subsec.(2) was substituted by c.30, s.5, in the form in
which it now appears, as follows:
“Where a male person is proved to live with or to be habitually in
the company of a prostitute or prostitutes, or to live in a house of pros-
titution, he shall, unless he can satisfy the court to the contrary,
be deemed to be living on the earnings of prostiturion.”

The object of the amendment was to eliminate the necessity of the
Crown proving that the accused has no visible means of support, and to
prevent persons so charged, from avoiding the provisions of the subsection
by *“‘an alibi job’, such as a sixth interest in a cigar stand or bootblack
chair. The words ‘and has no visible means of support’ are stricken out.”
(Senate 1938, p.283).

The word “prostitution” as used in the section was held in R, v,
CARDELL(1914), 323 C.C.C.27]1, to mean promiscuous sexual inter-
course with men, and consequently it was held that the offenice was not
shown by a finding that it was the intention of the accused that the
woman should become his mistress. '

The word “habitually” in subsec.(2} as amended 1939, providing that
a male person proved to be habitually in a prostitute’s company, shall
prima facie be deemed to be living on the earnings of prostitution, was
interpreted in R. v. JOHNSON(1940), 74 C.C.C.324. It was held that the
word is not used in the broad scnse of the words “unlawfully”, “con-
tinually”, “customarily”, and that it suffices to shift the onus if it is shown
that for a period of about three weeks he was for the most part in the
company of a prostitute, In this connection an earlier decision in R. v.
NYSHIMURA, [1920]2 W.W.R.994, may be referred to. It was held on a
case reserved that the offence of “living on the earnings ol prostitution™
required the habitual or continuous receipt of such earnings, and that
the receipt on two occasions by a bell boy in a hotel, of tips [rom a
prostitute living in the hotel was not sufhcient to- support the convic-
tion. This case was distinguished from R. v. HILL, [1914]2 K.B.386, in
which the accused was charged with a similar offence under the English
Vagrancy Act (which also refers to male persons). The accused was there
charged as for one specified ‘day and it was held that evidence of his re-
Iations with the womarn before or after that day was relevant to proving
what were his relations with her on that day.

Under former 5.216(1)(a).

In R, o, QUINN(1918), 30 C.C.C.372, a cab driver was held not
guilty of procuring by reason of his conveying prostitutes and men ac-
companying them. It may be a question whether this case would now be
decided in the same way in view of subsec.{8}, which was added to 5.229 in
1947, making "every one guilty of an offence who knowingly takes or
transports or directs or offers to take or transport or direct, any other
person (o any common bawdy house.” (See now 5.183).
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R. v. SCOTT(1932), 58 C.C.C.381, was an appeal from a conviction
turning upon the question of corroboration. It was held that there was
corroboration in the admission of the accused that he had taken the girl
to another city and had registered with her at a cafe there.

The latest case upon this subsection is that of R. v. ROBINSON
(1948), 92 C.C.C.223, which has been referred to at length with reference
to the word “unlawful”. This case is authority for the proposition that
5.216(1)(a) applied to a person who arranges for sexual intercourse be-
tween a girl who cansents thereto, and other men.

Under former s.216{1)e).

Re JOHNSON(1904), 8 C.C.C.243. Accused was committed for trial
and relcased on habeas corpus:

“The evidence, to my mind, clearly shows that the acts of procure-
ment relied on by the prosecution, took place within the State of
Washington, a place out of the jurisdiction, and it is not even sug-
gested that the prisoner is a British subject.”

Under former s.216(1){j).

R. v. WING(1913), 22 C.C.C.426. In this case it was held that an at-
tempt to commit the offence of procuring a girl by false pretences or false
representations, was indictable under 8571 {see now s.406), notwith-
standing that attempt is not mentioned in the paragraph but is men-
tioned in preceding paragraphs ol the section.

Under former s.216(1 (1),

Several cases have been decided under this subsection. In R. z.
WILIIAMS{1985), 63 C.C.C.360, it was held by a County Court Judge
that inasmuch as only a male person can be charged under the para-
graph, the women concerned were not accomplices so as to make it
necessary for their evidence to be corroborated. In R. w. RICHARD
(1935), 63 C.C.C.366, a conviction was quashed. In the judgment it i
said chat: '

“there is no evidence that the acts of the prisoner, whatever may be
thought of them, were for his gain. In fact, the evidence, slight as it
is, shows that the woman wanted the money for herself and was per-
sonally attempting to make the bargains, which no doubt, have caused
the prosecution. It is not shown in any way that the accused exercised
control, direction or influence ‘over the movements’ of the woman
in question.”

In R. v. JAMES(1938), 69 C.C.C.320, it was held that par.216(1)(1)
created only one offence and that the words “wholly or in part” had not
the effect of creating two offences.

In R. v. TURNER{1938), 70 C.C.C.404, a charge under this paragraph
was dismissed. At the time of his arrest accused had on his person the
sum of seventy-three dollars, and it was held that he could not be said
to have no visible means of support. An appeal by the Crown was dis-
missed on the ground that the question was not onc of law alone. In R.
v. ZELKY(193%8), 71 C.C.C.143, an appeal from conviction was allowed on
the ground that it was not sufficiently proved that accused was without
visible means of support. He had money in his possession and had paid
rent in advance. “The question as to what is visible means depends
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upon the circumstances of each case and the time within which that
adjudication is to e made.” It is doubtful, in view of the new subsec.
{2), whether these cases would be decided now as they were.

R.v. MAH CHEE(1938), 71 C.C.C.63, was an appeal [1om sentcence
and the sentence was reduced i respect of the whipping which had
been ordered.

R. v. NOVASAD(1639), 72 C.C.C.21. T'o sustain a conviction under
this paragraph it is sulficient to show that accused receives profits or in-
come produced direcily from prostitution (in this case a payment for
use of the room occupied by the prostitute). Contrasting the oltence
under this par. with the offcnce under 238(1)(j}, the court said:

“The distinction between the two sections really seems to be that sec.
238(j) is intended for the transient who wanders aboul and occasionally
falls back upon the avails of prostitution as a means of eking out a
precarious existence, while 210(1} is aimed at the man who cngaged
himself in gleaning the earnings of prostitution as a business or
stable means of livelihood. As supporting this view reference may
be had to the second paragraph of 5. 216",

v CAVANAUGH{1941), 77 C.C.C.79, British Columbia Court of
Appeal. It was held that accused was rightly convicted when it was shown
that he had used for living expenses money given or lent to him by a
prostitute. K. v. JOLINSON approved.

In R, v. HONG(1948), 80 C.C.C.343, the British Columbia Court of
Appeal quashed a conviction and ordered a new trial of a man charged
with living on the carnings of prostitution, on the ground that he had
been prejudiced by the introduction of evidence to show that he had
supplicd and administered narcotics to the women.

In R. v. DEAGLE(1947), 88 C.C.C.247, the accused was arrested on
a charge of illegal sale of liquor. He made a statement after being
warned. It was held, following R. v. DICK(1947), 87 C.C.C.101, that the
statement was not admissable against him on a charge of living on the
avails of prostitution.

Since that part of the former s.238(j) that related to a person living
on the avails of prostitution is now subject to the opcration of s.184(1)(j)
and (k), it is appropriate to refer, in addition to R. v. NOVASAD, supra,
to the following cases decided under ic. In R, v. REHE(1897), i C.C.C.
63, it was held that a woman who is kept by one man as his mistress can-
not be convicted for vagrancy as supporting herself by the avails of her
own prostitution., On the other hand, in the case of BEDARID v. R.{1916),
26 C.C.C.99, 4 woman was convicted under this paragraph for support-
ing herself for the most part by the avails of her own prostitution. This
case was distinguished from R. v. REHE on the ground that “the mor-
ality officers tell us that the case here is one of matters which have taken
the proportion of a public scandal.”

R. v. WELLER(I917), 40 O.L.R.296, would appecar to suppert the
case of R. v. REHE. There 1t was held that the clause is not aimed at
the prostitution but at the man or woman who supports himself or her-
self by the avails of the prostitution ol another.
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240, In this Part, unless the context otherwise requires,

(a) “abandon” or “expose” includes a wilful omission to take charge of any child
referred to on the part of a person legally bound to take charge of such child, as
well as any mode of dealing with it calculated to leave it exposed to risk without
protection;

(b} “form of marriage” includes any form either recognized as a valid form by
the law of the place where it is gone through, or which, though not so recognized,
is such that a marriage celebrated there in that form is recognized as binding by
the law of the pluce where the affender is tried;

(c) “guardian’ includes any person who has in law or in fact the cusiody or con-
trol of any child referred to.

PART VI
OFFENCES AGAINST THE PERSON AND
REPUTATION.

INTFRPRETATION.

“ABANDON.” “EXPOSE.”—*Child.”-—*“Form of mrrriage.””—*‘Guardian,”
185. In this Part,
{a) ““abandon® or “expose” includes .
(1) a wilful omission to take charge of a child by a person who
is under a legal duty to do so, and
(ii) dealing with a child in a manner that is likely to leave that
ehild exposed to risk without protection;
(b) *child®” includes an adopted child and an illegitimate child;
(¢) “form of marriage” includes s ceremony of marriage that
is recognized as valid
(i) by the law of the place where it was celebrated, or
(ii) by the law of the place where an accused is tried, not-
withstanding that it is not recognized as valid by the law of the
place where it was celebrated ; and
(d) “guardian” includes a person who has in law or in fuct the
custedy or control of a child.

Par.(a) is the former s.210{a). [t was 5. 216{2) in the Code of 1892, where
it was new. It applies 1o 5,184

Par.(l}) is new. At common Jaw the father of an illegitimate child
is under no obligation to provide for its maintcnance and support, and
it is pointed out in R. v, GROENING(1953), 107 C.C.C.234, that it is a
well-established rule in English law that where the word “child” is
used, either in a private decument or in an Act of Parliament, it con-
notes, as a tule, a legitimate child only. But in R. v. McREYNOLDS,
{19362 W.W.R.449, it was held cthat a man who undertakes to carc
for an illegitimate child is under the same duy to provide necessaries
as il the child were legitimate. This may be compared with R. ». BAR-
THOS(IO11), 17 C.C.CA5Y, iu which 1t was held that the word “fumily”
in the former s.238(b) included an itlegitimate child. In England it was
held in LIPERPOOI. SOCIETY o, JONES, {1914] 3 K.B.813, that the
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father of jllegitimare children who is living with them and their mother,
may be the person having custody of them within the meaning of the
Children Act, 1908.

Par.(c} is the former 5.240(b). It formed part of s.275(2) in the Code of
1892 and of 5.216 in the E.D.C. It applies to 5.240, post.

Par.(d) is the former 5.240{c). It came into the Code as 1900, c.46, 5.3,
with specific reference to the offences now appearing in ss.145(1)(a), 155,
and 186.

DuTies TENDING TG PRESERVATION oF LIFr.

DUTY OF PERSONS TO PROVIDE NECESSARIES.—Offence.—Punishment.
—Presumptions.
186. (1) Every one is under a legal duty

{a) as a parent, foster parent, guardian or head of a family,
to provide necessaries of life for a child under the age of six-
teen years:

(b) as a husband, to provide necessaries of life for his wife;
and

{c) to provide necessaries of life to a person under his charge
if that person

(i) is unable, by reason of detention, age, illness, insanity
or other cause, to withdraw himself from that charge, and
(ii) is nnable to provide himeelf with necessaries of life.
(2) Every one commits an offence who, being under a legal duty
within the meaning of subsection (1), fails without lawful excuse,
the proof of which lies upon him, to perform that duty, if

(a) with respect to a duty imposed by paragraph (e) or (b)
of subsection (1),

(i) the person to whom the duty is owed is in destitute or
necessitous circumstances, or

(ii) the failure to perform the duty endangers the life of
the person to whom the duty is owed, or canses or is likely
to cause the health of that person to be endangered perma.
nently; or

(b) with respect to a duty imposed by paragraph (c) of sub-
section (1), the failure to perform the duty endangers the life
of the person to whom the duty is owed or causes or is likely
to cause the health of that person to be injured permanently.

(3) Every one who commits an offence under subsection (2) is
guilty of

(a) an indictable offence and is liable to imprisonment for two
years; or

(b) an offence punishable on summary conviction,

{(4) For the purpose of proceedings under this gection,

(a) evidence that a man has cohabited with a woman or has
in any way recognized her as heing his wife is prima facie
evidence that they are lawfully married;

(b) evidence that a person has in any way recognized a child
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241. Every one who has charge of any other person unable by reason either of
detention, age, sickness, insanity or any other cause, to withdraw himself from
such charge, and unable to provide himself with the necessaries of life, is, whether
such charge is undertaken by him under any contract, or is imposed upon him
by law, or by reason of his unlawful act, under a legal duty to supply that person
with the necessaries of life, and is criminally responsible for omitting, without
lawful excuse, to perform such duty if the death of such person is caused, or if
his life is endangered, or his health has been or is likely to be permanently in-
jured, by such omission.

242. Every one who as parent, guardian or head of a family is under a legal duty
to provide necessaries for any child under the age of sixteen years is criminally
responsible for omitting, without lawful excuse, to do so while such child re-
mains a member of his or her houschold, whether such child is helpless or not,
if the death of such child is caused, or if his life is endangered, or his health is or
is likely to be permanently injured, by such omission.

(2) Every one who is under a legal duty to provide necessaries for his wife, is
criminally responsible jor omitting, without lawful excuse so to do, if the death
of his wife is caused, or if her life is endangered, or her health is or is likely to be
permanently injured, by such omission.

{3) Every one is guilty of an offence and liable upon indictment or on summary
conviction 1o a fine of five hundred dollars, or to one year's imprisonment, or to
both, who,

fa} as a husband or head of a family, is under a legal duty to provide netessaries
for his wife or any child under sixteen years of age. or

() as a parent or guardian, is under a legal duty to provide necessaries for any
child under sixteen years of age;

and who, if such wife or child is in destitute or necessitous circumstances, without
lawful excuse, neglects or refuses to provide such necessaries.

{4) Upon any prosecution under this section _

(a) evidence that a man has cohabited with a woman or has in any way recog-
nized her as being his wife shall be prima facie evidence that they are lawfully
married;

(b} evidence that a man has in any way recognized children as being his children
shall be prima facie evidence that they are his legitimate children;

{c) evidence that @ man has left his wife, and has failed, for a period of any one
month subsequent to the date of his so leaving, to make provision for her mainte-
nance or for the maintenance of any child of his under the age of sixteen years,
shall be prima facie evidence that he has omitted or neglected or refused without
lawful excuse to provide necessaries.

244. Every one is guilty of an indictable offence and liable to three years' impris-
onment who, being bound to perform any duty specified in section two hundred
and forty-one, subsections one and two of section two hundred and foriy-two,
and section two hundred and forty-three of this Act, without lawful excuse
neglects or refuses to do so, unless the offence amounts to culpable homicide,

as being his child is prima facie evidence that the child is his
child;
(c) evidence that a man has left his wife and has failed, for
a period of any one month subsequent to the time of his so
leaving, to make provision for her maintenance or for the
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maintenance of any child of his under the age of sixteen years,
is prima facie evidence that he has failed without lawful ex-
cuse to provide necessaries of life for them; and

(d) the fact that a wife or child is receiving or has received
necesgaries of life from another person whoe is not under a
legal duty 10 provide them is not a defence.

This combines matter that appeared in the former ss.241, 242 and
244, These camc [rom 55209, 210 and 215 in the Code of 1892 and from
55.159 and 160 in the ED.C, The presumptions that appear in subsec.4
were added by 1913, ¢.13, 5,14, and 1919, ¢.46, 5.7, the latter, however,
being replaced by 1948, ¢.89, s.5 in the form in which it now appears as
s.186(4)c). Par.(4){d) is new,

It was pointed out in R, v, STEELE(1952), 102 C.C.C.273 that s.241
(now s.186{1){c)} explicitly creatcd duties, the breach of which was sub-
ject to the penalties prescribed by $.244, covered now by 5.186(3).

In R. v. FRIEND{1802), Russ. & Ry. 20, it was held that it is an in-
dictable ofience to reluse or neglect to supply necessaries to a child,
servant or apprentice, whom a person is bound by duty or contract to
provide lor, il such child ete., be ol tender years und unahble to provide
for itself.

This was a cuse of children received as apprentices. This casc was
referred to the Judges and the report states that:

“the general opinion was that it was an indictable offence as a mis-
demcanour to refusce or neglect to provide suilicient food, bedding, ete,
to any infant of tender years unable to provide for and take care of
itself {whether such infant was child, apprentice, or servant), whom a
man was obliged by only a contruct to provide for, so as thereby to
injure its health; but that, in the present case, the indictment was de-
lective in not stating the child to be of tender years and unable to
provide for itself.”

R. v, RIDILEY(1811), 2 Camnp. 6530, was an indictment against a
woman {or not providing food and sustenance lor a servant, whereby
the servant became sick and emaciated, Per Lawrence, .

“There is a clear distinction helween treatment of this sort to a child
andl ro an adult. The latter, if not provided with proper nourishment,
may remenstrate, may leave the service, or may complain to u magis-
tratc. The withholding of proper lood Irom such a person may be a
breach of contract; but it is not a crime of which the Law will take
cognizance. Doubts have been entertained how far an indiciment can
be supported from merc non-feasance towards a child of tender vears.
I am mysell of opinion, that there are circumstances where non-feas-
ance ol this type may be an indictable offence. If Elizabeth Williams
was of tender years, and under the dominion of the defendant, so
that she could not have taken steps to relieve herself {rom the treat-
ment she is supposed to have received, the delendant may be guilty
of a misdemeanour. But you have not alleged chis in the indictment;
and it is, therclore, bad upen the lace of it.”
(It was said that the girl was 15 years old).
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R. v. MARRIOTT(1838), 8 C. & P. 425, was an indictment for the
murder of an aged and infirm woman by confining her against her will
and not providing her with necessaries, in breach of an alleged duty.
Patterson, J. at p.563:

*“I'his is the evidence on which you are called on to infer that the pris-
oner undertogk to provide the deceased with necessaries; and though,
if he breke that contract, he might not be liable to be indicted during
her life, yet, il by his negligence her death was occasioned, then he
becomes criminally responsible.

If the prisoner was guilty of wilful neglect so gross and wilful that
vou are satisfied he must have contemplated the death of Mrs. Warner,
then he will be guilty of murder. If, however, you think only that he
was so careless, that her death was occasioned by his negligence,
though he did not contemplate it, he will be guilty of manslaughter.”

Guilty of manslaughter,

It has been noted also that the former 5.242(3) (now in- s.186(1)a),
{b) and (2)} did not declare a duty. The Draft Bill as presented to Parlia-
ment altered this to declare a duty, but the former provision was re-
stored. Subsec.{Z){a) was amended also in cl. (i) to make 1t clear that desti-
tution or necessity of the person injured is “a prime element in the
offence:” Senate Commitcee, Dec. 15-16, 1952, pp.87,88.

Eversley, on Domestic Relations, 6th ed., p.364, citing COOPER v.
MARTIN(1808), 4 East 76, says that there was no legal obligation apart
from the Poor Law, 43 Eliz. €2, on the parent to support his children,
or pay their debts, unless he contracted to do so. R. v. HALL(1941), 76
C.C.C.311, notes too that the legal duty of a father to maintain his chil-
dren arose under that Act, and held it to be in force in British Columbia.
Whether or not the statutie of Elizabeth is in force elsewhere in Canada
need not be examined, because the provinces have their own legislation
declaring a duty to provide for wife and children and providing a rem-
edy, civil in substance but quasi-criminal in form, for a breach of that
duty,

The following authorities on the existence of the duty may, however,
be noted. I Bl. Com. at p.430:
“The husband is bound to provide his wife with necessaries by law,
as much as himsell; and if she contract debts for them, he is obliged
to pay; but for anything besides necessaries, he is not chargeable.”
And at p.435:
“The duty of parents to provide for the maintenance of their chil-
dren is a principle of natural law; an obligation, says Pulfendor(, laid
on them not only by nature herself, but by their own proper act, in
bringing them into the world: for they would be in the highest de-
" gree injurious to their issue, if they gave the children life, that they
might afterwards see them perish. By begetting them therefore they
have entered into a voluntary obligativn, to endeavour as far as in
them lies, that the life which they have bestowed shall be supported
and preserved. And thus the children will have a perfect right of re-
ceiving maintenance from their parents. And the president Montes-
quieu has a very just observation upon this head: that the establish-
ment of marriage in all civilized states is built on this natural obliga-
tion of the father to provide for his children.”
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Hals. 2nd ed., Vol. 16, p.608:
“It is the duty of a husband to maintain his wife according to his
means of supporting her. If he fails to perform this duty she has im-
plied authority to pledge his credit for necessaries suitable to his
station in life. READ v. LEGARD, 1851, 6 Exch. 656; JOHNSTON
v. SUMNER, 1858, 3 H. & N. 261; MILLICHAMP v. MILLICHAMP,
1931, 146 L.T. 86.”

R.v. BROWN(1941), 75 C.C.C.285, at p.290 (D.C. Sask.):
“Sec. 242(8) of the Cr. Code does not create any legal duty to provide,
but when such legal duty otherwise exists, this section of the Code
provides punishment for failure to provide.
At common liw ‘It is the duty of a husband te maintain his wife
according to his estate or condition in life, or according to his means
of supporting her’: Part of s.622 Hals. Vol. 16, 1st ed., Vol. 16, 2nd
ed., s.951, This is the law in Saskatchewan.
In addition to the common law we have in Saskatchewan the Deserted
Wives' Maintenance Act, which further emphasizes the duty of the
husband.” '
And at p.293: : -
“Sec. 952 in 2nd ed., (Hals. Vol. 16) reads in part as follows: ‘If a
husband wilfully refuses or neglects to maintain his wife, having the
means, by work or otherwise, so to do, so that she becomes chargeable
to any union or parish under the poor law, he is criminally liable.
In Canada he would come under the section of the Cr. Code under
which the charge is laid.”
The Vagrancy Act 1824, ss. 3 & 4, is cited for the above statement from
Halsbury.

Upon the question of lawful excuse the following may be quoted
from R. v. NASMITH(1877), 42 U.C.Q.B.242;

“The obligation is not the absolute one under all circumstances to
provide food, clothing or lodging, for the wife. The wilful refusal or
neglect to do so without lawful excuse, is what constitutes the offence.
If 1t appear that the refusal or neglect instead of being wilful is at-
tributable solely to want of ability, that the wife is better able to sup-
port herself than the husband to support her, that she is in no need
whatever of support, and does not ask for it or require it, that she is
living with another man as his wife, or that without justification she
absents herself from her husband's roof, and without excuse refuses to
return . ... .. in these, and similar cases, it would be absurd to con-
vict the husband as 2 criminal. In such and similar cases it must be
held that there is ‘lawful excuse’ for what otherwise might be held a
wilful refusal or neglect.”

With particular reference to subsec.(4)(d) the following cases are
relevant:

In R. v. McDONALD(1942), 78 C.C.C.330, the Ontario Court of Ap-
peal held that the fact that the wife is heing maintained comfortably
by her father negatives the existence of destitute or necessitous circum-
stances. The Court held that the case was distinguishable from the Al-
berta case of R. v. WILSON(1933), 60 C.C.C.309, in which it was held
that the mere fact that the wife is being supported by the charity of



PART VI--SECTIONS 186—188 367

.OLD CODE:

246. Every one who undertakes, except in cases of necessity, to administer surgi-
cal or medical treament, or to do any other lawful act the doing of which is or
may be dangerous 1o life, is under a legal duty to have and to use reasonable
knowledge, skill and care in doing any such act, and is criminall y responsible for
omitting, without lawful excuse, to discharge that duty if death is caused'by such
omission. :

248. Every one who undertakes to do any act, the omission to do which is or
may be dangerous to life, is under legal duty to do that act, and is criminally re-
sponsible for the consequences of omiiting, without lawful excuse, to perform
that duty.

relatives or others is not per se a delence to a prosecution against a hus-
band for failure to provide necessaries to his wife she “being in desti-
tute or necessitous circumstances.” However, this case appears to be in
conflict with 4COMSKY v. BLOOM, [1945] R.L.N.8.536, in which it was
held that the fact that the wife's father was supporting her was not a
defence since it was shown that she was without means of her own and
that her father was supporting her only because of the failure of the
accused to do se. '

DUTY OF PERSONS UNDERTAKING ACTS DANGEROUS TO LIFE.

187. Every one who undertakes to administer surgical or medical
treatment to another person or to do any other lawful act that may
endanger the life of aneother person is, except in cases of necessity,
under a legal duty to have and to use reasonable knowledge, skill
and care in so doing.

This is the former 5.246. It was 5.212 in the Code of 1892 and 5.162
in the E.D.C. See also 5.45, ante, and s.209(2), post.

The leading case involving the principle of this section is R. v. BATE-
MAN(1925), 19 Cr.App.R8. It is noted under 5.191, and is really the
foundation of that section. In R. v. GIARDINE(1938}, 71 C.G.C.295, it
was held that a surgeon was not criminally negligent in administering
a wrong drug to a patient when he had relied upon a nurse to supply
him with the one that he had ordered.

DUTY OF PERSONS UNDERTAKING ACTS.
188. Every one who undertakes to do an act is under a legal duty
to do it if an omission to do the act is or may be dangerous to life.

This is the former 5.248. It was 5.214 in the Code of 1892 and £.164 in
the E.D.C. Taschereau in his edition of the Code of 1892 says (p.119) that
it is a common law rule and (p.206) that it is an addition to the defini-
tion of culpable homicide. It is now to be read with s5.191-198, post,
according to the consequences of the omission.

In this connection it is not too remote to refer to R. v. SHA W(1938),
70 C.C.C.159. Accused, who persisted in driving an automobile, know-
ing that he was subject to periods of unconsciousness, was charged with
manslaughter following the death of two passcngers in his car. The
charge was dismissed but a new trial was ordered on appeal. “Those op-
erating motor cars must be impressed with the terrible danger there is
not only to the passengers and themselves but to others using the high-
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way when one subject to attacks such as this does not refrain trom
driving cars at all.”” In other words, having assumed a duty to drive with
proper care, he is criminally responsible for a failure to do so.

ABANDONING CHILID.

189. Every one who unlawfully abandons or exposes a child who
is under the age of ten years, so that its life is or is likely to be en-
dangered or its health is or is likely to be permanently injured, is
guilty of an indictable offence and is liable to imprisonment for two
years.

This is the former s.245 changed in being made to refer to a child
under ten years of age, (instead ol two years) and by including conduct
likely to endanger or permanently injure its health. It was s.216 in the
Code of 1892, and 5.226 in the E.D.C., having been taken [rom the Of
fences against the Peyson Act, 1861, .27 (Imp.). Greaves' Cons, Acts, p.36
says of it in the latter context “This clause is new. lt is intended to
provide for cases where children are abandoned or exposcd under such
circumstances that their lives or health may be, or be likely to be en-
dangered,” and he cites R. v. H{OGAN(1851), Z Den. 277, R. v. COOPER
(1849), 1 Den, 459, and R. ». PHILLPOT(1853), Dears. C.C.179, as show-
ing the need for it.

See 5.185(a), ante, for deflinition of “abandon™ or “exposc’,

CAUSING BODILY HARM TO APPRENTICE OR SERVANT.—Master failing
to provide necessaries.

190. Every master who

(a) unlawfully does, or causes lo be dane, bodily harm to his

apprentice or servant so that his life is endangered or his health

is or is likely to be permanently injured, or

(b) omits, without lawful excuse, to provide necessaries of life

for an apprentice or servani in accordance with any contract

that he has entered into with respect to that apprentice or servant,
is guilty of an indictable offence and is liable to imprisonment for
two years,

This combines matter that appearcd in the former $5.243,244 and 249.
“These were 55.211,215 and 217 in the Code of 1892. $s.161 and 275 in the
E.D.C. correspond to ss.243 and 249 and were taken from the Offences
against the Person Aet, 18614, (Imp.}, 5.26, (24 & 25 Vict., ¢.100).

Note that the section does not specify an age limit. The Imperial
Commissioners in a note o s.161 said “24 & 25 Vict, ¢.100, 5.26, does not
limit the age of the apprentice or servant. The 14 & 15 Vict, ¢.l11, 5.1,
from which that enactment was taken, was passed under such circum-
stances as to show that it was meant to apply to servants of all ages; but
that we do not think reasonable,” and they amplily the relerence to
14 & 15 Vict, ¢.11, by saying that:

“That statute was passed in the excitement consequent on the casce of
R. v. SLOANE and was framed so as to cmbrace all cases where there
was a contract to supply a servant of whatever age with food, clothing,
and lodging. It has been thought better to limit it to servants and ap-
prentices under the age of 16, but it is right to point out that this is
not the existing law. Section 160 puts the head of a family under the
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245, Every one is guilty of an indictable offence and liable to three years' im-
prisonment who unlawfully abandons or exposes any child under the age of two
vears, whereby ils life is endangered or its health is permanently injured.

243. Every one who, as master or mistress, has contracted to provide necessary
food, clothing or lodging for any servant or apprentice under the age of sixteen
years is under a legal duty to provide the same, and is criminally responsible for
omitting, without lawjul excuse, to perform such duty, if the death of such
servant or apprentice is caused, or if his life is endangered, or his health has been
or is likely 10 be permanently injured, by such omission.

244. Every one is guilty of an indictable offence and liable to three years' impris-
onment who, being bound to perform any duty specified in section two hundred
and forty-one, subsections one and itwo of section two hundred and forty-two,
and section two hundred and forty-three of this Act, withour lawful excuse
neglects or refuses to do so, unless the offence amounts to culpable homicide,
249. Every one is guilty of an indictable offence and liable to three years' im-
prisonment who, being legally liable as muaster or mistress to provide for any
apprentice or servant, unlawfully does, or causes to be done, any bodily harm 1o
any such apprentice or servant so that the life of such apprentice or servant Is
endangered or the health of such apprentice or servant has been, or is likely to
be, permanently injured.

247. Every one who has in his charge or under his conrrol anything whatever,
whether animate or inanimate, or who erects, makes or maintains anything what-
ever which, in the absence of precaution or care, may endanger human life, is
under a legal duty o take reasonable precautions against, and use reasonable care
to avoid, such duanger, and is criminally responsible for the consequences of
omitting, without lawful excuse, to perform such duty.

same criminal responsibility towards members of his household under
the age of 16, as a master is to a servant or apprentice of the same age.”
See R. v. RIDLEY{1811), 2 Camp.650, cited under 5.186, ante, and
for an interpretation of the word “health” see R. v. COVENTRY(1898),
3 C.G.C.541, in which a boy, held 1o be a servant of the accused, lost his
toes as a result of exposure to cold. At p.549:
“It is quite true that the boy’s toes were amputated or fell off, and
there was evidence from which it might be found that this was the
result of negligence on the part of the accused, and it is quite clear
without the aid of expert testimony that the loss of the toes would
be a permanent bodily injury, but the loss of the toes would not
necessarily be a permanent injury to kealth as T understand the ex-
pression. A person may have a limb amputated but his organs of
health may be perfect.”

CrimiINAL NEGLIGENCE.

“CRIMINAL NEGLIGENCE.”—*“Duty.”
191. (1) Every one is eriminally negligent who
(a) in doing anything, or
(b) in omitting to do anything that it is his duty to do, shows
wanton or reckless disregard for the lives or safety of other
persons.
(2) For the purposes of this section, “duty” means a duty im-
posed by law,
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This is new in statutory form although not in law, The Royal Com-
missioners in their Report, said of it and the two following sections:

“A great deal of confusion has arisen, particularly in motor man-
slaughter cases, as to the degree of negligence required to sustain a
conviction against an accused person. Much of the confusion arises by
reason of the standard of care set forth in section 247 which reads as
follows:

‘247, Every onc who has in his charge or under his control any
thing whatever, whether animate or inanimate, ar who erects, makes
or maintains anything whatever which, in the absence of precaution
or care, may endanger human life, is under a legal duty to take rea-
sonable precautions against, and use reasonable care to avoid, such
danger, and is criminally responsible for the conscquences of omit-
ting, without lawful excuse, to perform such duty."”

This definition appears to impose criminal liability for what might
be termed civil negligence, yet the weight of judicial authority is to the
effect that in order to sustain a conviction, it must be shown that the
negligence of an accused person went beyond a mere matter of com-
pensation and showed such disregard for the lives and salety of others
4s to amount to a crime against the state and conduct deserving pun-
ishment.

There is also the difficulty with respect to cases involving so-called
involuntary manslaughter and particularly motor manslaughter in which
the jury is reluctant to convict an accused person notwithstanding that
he may have been guilty of reckless conduct amounting to criminal
negligence. This difficulty gave rise to the enactment of 5.951(3) of the
Criminal Code which enabled a court, upon a charge of manslaughter
arising out of the operation of a motor vehicle, to acquit the accused of
manslaughter and find him guilty under 5.285(6) notwithstanding that
the degree of negligence required to warrant a conviction for the major
or minor offence was the same. In order to resolve these difficulties ss.247
a(rlld 951(3) have been dropped and a definition of criminal negligence
added.

This definition is followed by ss.192 and 193 which provide that
every one who by criminal negligence causes the death of another per-
son is guilty of an indictable offence and is liable to imprisonment for
life, and any person who by criminal negligence causes bodily injury
to another person is guilty of an indictable offence and is liable to im-
prisonment for ten vears.

The definition was put in its present form by the Senate Committee
for the reason as stated (Proceedings, June 11th, 1952, p.24) that:
“Those tests present all sorts of difficulties, because there may be a
civil proceeding pending, the judge is trying a criminal proceeding,
and he is going to adjudicate in effect on the civil proceedings by telling
the jury “This man has committed an offence of which he may be
found liable in civil proceedings.” That is an instruction he gives
them before the civil case has ever been tried.”
This, however, may be compared with a statement in.the second report
of the Criminal Law Commussion (U.K.), dated I4th May, 1846, and
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quoted in Taschereau’s Criminal Acts, p.183:
“An injury resulting from an omission does not subject the person
causing it to punishment, unless such omission be unlawiul. An omis-
sion is deemed unlawful whensoever it is a breach of some duty im-
posed by law, or gives cause to a civil action.”

~ In general the definition does not undertake to define negligence;

what it says is that to constitute a criminal offence there must be such
negligence as shows a wanton or reckless distregard of life or safety.
Neither do these sections and s.221, post, preclude a charge of man-
staughter.

It is recognized, of course, that it is impossible wholly to eliminate
moral considerations from the concept of criminal negligence. In R. v.
GREISMAN(1926), 46 C.C.C.172, it was said that:

“to constitute crime there must be a certain moral quality carried into
the act before it becomes culpable. In each case it is a question of fact,
and it is the duty of the court to ascertain if there was such wanton
and reckless negligence as in the eyes of the law merits punishment.”

Again, in AMERICAN AUTO INSURANCE COMPANY v. DICK-
SON, [1948]S.C.R.143, these expressions were adopted by Mr. Justice
Tascherean, who said:

“In order to allow a court to see in Dickson’s acts the distinguishing
marks of criminality, there should be proved the high degree of neg-
ligence and a ‘moral quality carried into the act’ before it becomes
culpable.”

The definition is based upon the following cases; R. v. BATEMAN
{1925), 19 Cr.App.R.8, was the prosecution of a medical doctor for man-
slaughter by negligence. Hewart, L.C.J., said at F.l?x:

“The foregoing observations deal with civil liability. To support an
indictment for manslaughter the prosecution must prove the matters
necessary to establish civil liability {except pecuniary loss), and, in
addition, must satisfy the jury that the negligence or incompetence of
the accused went beyond a mere matter of compensation and showed
such disregard for the life and safety of others as to amount to a
crime against the State and conduct deserving punishment.”

ANDREWS v. D.P.P.(1937), 26 Cr.App.R.34, (H.L.) was a case of
motor manslaughter. Per Lord Atkin, at p.47:

“The principle to be observed is that cases of manslaughter in driving
motor cars are but instances of a general rule applicable to all charges
of homicide by negligence. Simple lack of care such as will constitute
civil liability is not enough. For purposes of the criminal law there
are degrees of negligence, and a very high degree of negligence is re-
quired to be proved before the felony is established . ... ..
1 cannot think of anything worse for users of the road than the con-
ception that no one could be convicted of dangerous driving unless
his negligence was so great that if he had caused death he must have
been convicted of manstaughter. It therefore would appear that in
directing the jury in a case of manslaughter the Judge should in the
first instance charge them substantially in accordance with the general
law, that is, requiring the high degree of negligence indicated in BATE-
MAN (supra), and then explain that the degree of negligence is not
necessarily the same as that which is required for the offence of dan-
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gerous driving, and then indicate to them the conditions under which
they might acquit of manslaughter and convict of dangerous driving”
{i.e. under provisions of the Road Traffic Act, 1930, similar to those
of 5.951(3) of our Code).

In R. v. GREISMAN(1926), 46 C.C.C.172 (Ont. C.A.) also a “running
down' case, R. v. BATEMAN was quoted at length and the judgment
contains the following at p.177:

“I think the great weight of authority goes to show that there will be
no criminal liability unless there is gross negligence, or wanton mis-
conduct. To constitute crime there must be a certain moral quality
carried into the act before it becomes culpable, In each case it is a
question of fact, and it is the duty of the Court to ascertain if there
was such wanton and reckless negligence as in the cye of the law
merits punishment, This may be found where a general intention
to disregard the law is shown, or a reckless disregard of the rights
of others.”

R. v. BAKER(1929), 51 C.C.C.352, (5.C.Can.) was a case in which
the hoistman in a mine was convicted of homicide by negligence. It
was his duty to give warning to men working at the bottom of the shaft
that the hoist or skip was descending. In this instance he did not do so
because his attention was momentarily distracted by a noisc made by a
part of the apparatus which had gone out of order. The Court of Appeal
quashed the conviction and the Supreme Court upheld that decision.

The Court of Appeal {51 C.C.C.71) discusscd BATEMAN and GREIS-
MAN at some length and concluded, at p.7%:

“The law as it stands, must serve as the basis upon which, in the par-
ticular state of facts, the conviction or acquittal of an accused person
shall rest. It is therefore incumbent upon this Court to inquire and de-
termine whether or not, in the case at bar, there was on the part of the
accused that negligence, going beyond a matter of compensation as
between subjects, and which ‘showed such disregard for the life and
safety of others as to amount to a crime against the State and conduct
deserving punishment.””

It has already been mentioned that the former $5.247 and 951(8)
have been dropped in consequence of the inclusion of ss.191, 192 and
193. They cover also the former $5.283 and 284. 5.283 (endangering the
safety of persons on railways) was 5.251 in the Code of 1892. It formed
part of 5194 in the ED.C, this being an expansion of s.34 of the
Offences against the Person Act, 1861 (Imp.). 5.284 was 5.252 in the Code
of 1892 and came from the Offences against the Person Act, RS.C.
1886, ¢.162, 5.33. It was not in the corresponding English Act, nor in the
E.D.C.

CAUSING DEATH BY CRIMINAL NEGLIGENCE.

192, Every one who by criminal negligence causes death to an-
other person is guilty of an indictable offence and is liable to im-
prisonment for life.

See notes to 5191 and also s.225(suspension of license) and s5.413
(jurisdiction).
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283. Every one is puilty of an indictable offence and liable to two years’ impris-
onment who, by any unlawful act, or by any wilful omission or neglect of duty,
endangers or causes to be endangered the safety of any person conveyed or being
in or upon a railway, or aids or assists therein.

284. Every one is guilty of an indictable offence and liable to two years’ im-
prisonment who, by any unlawful act, or by doing negligently or omitting 1o do
any act which it is his duty to do, causes grievous bodily infury to any other person.

250. Homicide is the killing of a human being by another, directly or indirectly,
by any means whatsoever.

252, Homicide may be either culpable or not culpable.

(2) Homicide is culpable when it consists in the killing of any person, either by
an unlawful act or by an omission, without lawful excuse, to perform or observe
any legal duty, or by both combined, or by causing a person, by threats or fear
of violence, or by deception, to do an act which causes that person's death, or by
wilfuily frightening a child or sick person.

(3) Culpable homicide is either murder or manslaughter or infanticide.

(4) Homicide which is not culpahle is not an offence.

253, Procuring by false evidence the conviction and death of any person by the
sentence of the law shall not be deemed to be homicide.

CAUSING BODILY HARM BY CRIMINAL NEGLIGENCE.

193. Every one who by criminal negligence causes badily harm
to another person is guilty of an indictable offence and is liable
to imprisonment for ten years.

See notes to s.191 and also 5.225 (suspension of license).

Hoaicior.

HOMICIDE.—Kinds of homicide.—Non culpable homicide.—Culpable homi-
cide.—Exemption.

194. (1) A person commits hemicide when, directly or indirect-
ly, by any means, he causes the death of a human heing.

(2) Homicide is culpable or not culpable,

(3) Homicide that is not culpable is not an offence.

(4) Culpable homicide is murder or manslaughter or infanticide.

{5) A person commits culpable homicide when he causes the
death of a human being,

(a) by means of an unlawful act,

(b) by criminal negligence,

(e} by causing that human being, by threats or fear of violence
or by deception, to do anything that causes his death, or

(d) by wilfully frightening that human being, in the case of a
child or sick person.

(6) Notwithstanding anything in this section, a person does not
commit homicide within the meaning of this Act by reason only that
he causes the death of a human bheing by procuring, hy false evidence,
the conviction and death of that human heing by sentence of the law.
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Subsec.(1) is the former 5.250. It was 5.218 in the Code of 1892, and
5.165 in the E.D.C.

Subsec.(2) is the former 5.252(1); subsec.(3) is the former 5.252(4) and
subsec.(4) is the former 5.252(3) to which infanticide was added by 1948,
¢.89, s.6. Homicide by accident or misadventure, without negligence, is
not culpable. Otherwise, for matters of justification or excuse, see $5.24-
45, ante. 8.252 was 5.220 in the Code of 1892, and 5.167 in the E.D.C.

Subsec.(5) comes from the former s.252(2). As to (), it has been held
that the unlawful act must be one malum tn se and not merely malum
prohibitum, For example, the case of R. v. ADAMS(1943), 80 C.C.C.
269, was decided upon thar distinction. That was a case in which the
accused was charged with causing bodily injury in wounding a woman
when he shot at what he supposed was a moose, He alleged that he had
shot in defence of his children from the danger of attack by the animal.
To shoot at a moose was at the time a violation of provincial law. And
in R.v. ’ANGELO(1927), 48 C.C.C.127, the following appears:

“The weight of authority and the proper view of the law is that
where without intent to do injury to the person or property or another
death results from the doing of an act which is not malum in se but is
merely malum prohibitum, the wrongful act is not the kind of an act
that the criminal law requires as a foundation for a charge of man-
slaughter unless the statute or prohibition violated is one designed
and intended to prevent injury to the person, or the prohibited act is
accompanied by negligence.”

As to (5)b) it may be noted that, in order to adapt the section to the
new s.192, the words “by criminal negligence” replace the words by
an omission, without lawful excuse to perform or observe any legal
duty, or by both combined,” but this is rather a change of form than of
substance.

Par.(5){c) is illustrated by the case of R. v. VALADE(1915), 26 C.C.C.
233, in which accused was convicted of manslaughter following the
death of a girl who had jumped from 2 window in order to escape his
attentions, and was killed by the fall.

As to par.5{(d), note the cxception in 5.200, post.

Subsec.(6). This provision was 5221 in the Code of 1892 and s.168
in the English Draft Code. The Report of the Imperial Commissioners
at p.2] says:

“Perjury may be made the means of committing what amounts morally

to murder or robbery of the worst kind, and it appears to us that in
such cases the present maximum punishment (seven years' penal
servitude) is not sufficiently severe.”

They provided therefore in clause 120 that perjury committed to pro-
cure the conviction of any person for an offence punishable with death
or penal servitude should be punishable with penal servitude for life.
The Code of 1892 (s.146) adapted this to “any crime punishable by
death or imprisonment for seven years or more” and this was the pro-
vision in the former 5.174. This Code (s.113(1)) makes perjury punish-
able with imprisonment for life if it is committed to sccure conviction
of a capital offence, otherwise the penalty of fourteen years applies.
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Blackstone (4 Comm. 196) says:

""There was also by the ancient common law, one species of killing
held to be murder, which may be dubious at this day; as it hath not
been an instance wherein it has been held to be murder for many
ages past; I mean by bearing false witness against another with an
express premeditated design to take away his life, so as the innocent
person be condemned and executed. The Gothic laws punished in
this case, both the judge, the witnesscs and the prosccutor. . . . . . And
among the Romans, the lex Cornelia, de sicariis, punished the false
witness with death, as being guilty of a species of assassination. And
there is no doubt that this is equally murder in foro conscientiae as
killing with a sword; though the modern law (to avoid the danger
of deterring witnesses from giving evidence upon capital prosecutions,
if it must be at the peril of their own lives) has not yet punished it
as such.”

Chitty’s Blackstone, in a note to the above quotation says:

“Such a distinction in perjury would be more dangerous to society,
and more repugnant to principles of sound policy, than in this instance
the apparent want of severity in the law. Few honest witnesses would
venture to give evidence against a prisoner tried for his life, if there-
by they made themsclves liable to be prosecuted as murderers.”

Blackstone himself observes upon M’DANIEL’S CASE that “though
the then Attorney-General declined to argue this point of law, I have good
grounds o believe it was not from any apprehension of his that the
point was not maintainable, but from other prudential reasons. Nothing
therefore should be concluded from the waiving of that prosecution.”

In R. v. M'DANIEL and others(1755), 19 State Tr.745, the accused
were indicted “for the wilful murder of Joshua Kidden, in maliciously
causing him to be unjustly apprehended, falsely accused, tried, convicted
and executed, well knowing him to be innocent of the fact laid to his
charge, with an intent to share to themselves the reward, &c.” At p.813:

“This prosecution, I am satisfied, arose from a laudable zeal for keep-
ing the fountains of justice pure and unpolluted and a just indigna-
tion against an offence of this signal enormity.

It must be confessed, that there are strong passages in our ancient
writers, which greatly countenance a prosecution of this kind. But
those writers must always be read with great caution upon the sub-

" ject of homicide,

Bracton, whom the writers of that age for the most part follow,
was a doctor of both laws before he came to the bench. It is no wonder,
therefore, that having before him no tolerable system of the English
law, then in its infant state, he should adopt what he found in the
books of the civil and canon law . . .,

Succeeding writers of that age refined upon him, and in their loose
way wrote upon the subject rather as divines and casuists than as
lawyers; and seem to have considered the offence merely in the light
in which it might be supposed to be considered in foro raeli.

But the practice of many ages backwards doth by no means counte-
nance their opinion.

And during all the violence and rage of the prosecution against Dr,
Oates, it scemeth not to have entered into the imagination of those



376 MARTIN'S CRIMINAL CODE

Section 194—continued

concerned in it, or of the Court, who would not have spared him if

they could have taken their full blow at him, that the offences of

which he was convicted could have been so charged as to have reached

his life.”

East (Pleas of the Crown, ¢.5, 5.94) quotes Blackstone and adds:

“With respect to the offence ‘in fore conscientiae’, it is without doubt

as aggravated a species of murder as any that can be conceived,”
and in a note says that he had heard Lord Mansfield, C.]., make the same
observation (viz., that such an indictment was maintainable) and say that
the opinions of several of the judges at that time, and his own, were
strongly in support of the indictment. He says also:

«Where indeed the death of an innocent person has actually been the

consequence of such wilful perjury, it falls within the guilt of de-

liberate murder and deserves an equal punishment: which our ancient

law in fact inflicted. (Britton. c.5) ‘Lord Coke said (3 Inst.48) It is

not holden for murder at this day.””

Stephen (Hist. Vol. II1, pp.8 and 9), referring to the trials arising

out of the so-called Popish plot, says:

“Qates directly and distinctly caused thc death of several innocent

persons by perjury, but the fact that the judges and juries who tried

the cases acted upon their own responsibility and because they chose

to believe Oates’s testimony, so disconnected his perjury from the

death which he caused that even in 1685 it was not thought possible

to convict him of murder.”

WHEN CHILD BECOMES HUMAN BEING.—Killing ehild.

195. (1) A child becomes a human being within the meaning
of this Act when it has completely proceeded, in a living state, from
the body of its mother whether or not

(a) it has breathed,
(b) it has an independent circulation, or
(c) the navel string is severed.

(2) A person commits homicide when he causes injuries to a

child before or during its birth as a result of which the child dies.

This is the former 5.251. Tt was s.219 in the Code of 1892, and was
taken from s5.166 of the E.D.C.

It has been referred to in only one reported Canadian case. On the
preliminary hearing of a charge of the murder ol an infant (R. v
KRUEGER(1949), 93 C.C.C.245) there bad been nothing said upon the
guestion of live birth exccpt a statement of counsel that a doctor, who
was not present, was able to give certain evidence. On a motion for
habeas corpus it was held that at the trial of the accused in order to
establish the charge ol murder the Crown must prove the killing of the
child as a human being, and cited Code 3.250 and 251. The warrant of
committal was set aside and the matter was remitted to the magistrate to
take evidence on that point.

Killing an unborn child was dealt with in the former s.306 (now
5.209), g.v. with notes thereto.

The following appears in Hansard, 1892, Vol. I1, col. 310G:

“Mr. DAVIES (P.E.L) If you eliminate the three tests, that the child
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251. A child becames a human being within the meaning of this Act when it has
completely proceeded, in a living state, from the body of its mother, whether it
has breathed or not, whether it has an independent circulation or not, and
whether the navel string is severed or not.

(2) The killing of such child is homicide when it dies in consequence of injuries
received before, during or after birth.

breathed, that it had an independent circulation, and that the navel
string was severed, what other tests will be applied?
Sir JOHN THOMPSON. Any other medical tests that are known.
This section simply provides that the killing of such a child is homi-
cide. These tests mentioned may be the only ones known to medical
science, but the common Jaw is flexible so as to admit the application
of any other test that may be discovered from time to time.
Mr. MILLS (Bothwell). Why not omit the words defining the different
tests, for there is apparently no neccessity for mentioning them.
Sir JOHN THOMPSON. The test of the floating of the lungs is prin-
cipally used in connection with civil cases, where it is necessary to
prove that the child breathed, but it is not absolutely rclied on as a
test in criminal proceedings.”
The law is based on the following cases:
v POULTON(1882), 5 C. & P.529: s
“With respect to the birth, the being born must mean that the whole
body is brought into the world; and it is not sufficient that the child
respires in the progress of the birth, Whether the child was born
alive ar not depends mainly upon the evidence of the medical men.
None of them say that the child was born alive; they only say that it
had breathed.”
cu SENTOR{1832), 1 Mood.C.C.340:
“Accused charged with manslaughter. Giving a child, whilst in the
act of being born, a mortal wound in the head as soon as the head
appears, and before the child has breathed, will, if the child is after-
wards born alive and dies thereof, and there is malice, be murder. In
this case accused inflicted a wound while the child was being born and
it died immediately after being born.”
R v ENOCIH{1853),5 C. & P.539:
“If a child has breathed before it is born, this is not sufficiently life
ta make the killing of such child murder. There must be an inde-
pendent circulation in the child, or the child cannot be considered
as alive [or this purpose.”

In R. v. BRAIN(I834), 6 C. & P.349, two surgeons testified that the

child, whose body was found, had never breathed, Park, J:
“A child must be actually wholly in the world in a living state to be
the subject of a charge of murder; but if it has been wholly born and
is alive, it is not essential that it should have breathed at the time it
was killed; as many children are born alive, and yet do not breathe
for some time after their birth. But you must be satisfied that the
child was wholly borp into the world at the time it was killed, or you
ought not to find the prisoner guilty of murder.” (R. ». POULTON
followed).

I
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R.v. CRUTCHLEY(1837), 7 C. % P.814, Parke, B:
“in order to convict on the first count of this indictment {i.e. murder),
you must be satisfied that the wholc body of the child had come forth
from the body of the mother when the ligature was applied. If you
think that the child was not killed after it had come forth, you will
acquit. I think it is essential that it should have been wholly produced.”
R.v. SELLIS(1837), 7 C. & P.850, Coltman, J:
“In order to justify a conviction for murder, you must be satisfied that
the entire child was actually into the world 1n a living state. The fact
of its having breathed is not a decisive proof that it was born alive:
it may have breathed and yet died before birth, You must he satisfied
that the child’ was wholly born into the world in a living state: and
if you are not so satisfied, you ought not to convict the prisoner of
murder,”
R. v. REEVES{1839), 9 C. & P.25 (murder). In the argument of this case,
reference was made to R. v. CRUTCHLEY, as not going so far as to
hold “that the child must have a separate independent existence from
that of the mother, in order to make the killing of it amount to murder.”
Vaughan, J. said:
“I should have been very much surprised if it had; because, if that
were the law, the child and the after-birth might be completcly de-
livered, and yet, because the umbilical cord was not separated, the
child might be knocked on the head and killed, without the party who
did it being guilty of murder.”

R.v. TRILLOE({1842), 2 Mood C.C.260 (murder).

“The learncd Judge told the Jury that if they were satisfied that the
child had been wholly produced from the body of the prisoner alive,
and thac the prisoner had wilfully, and of her malice alorethought,
strangled the child after it had been so produced, and while it was
alive, and while it had, according to the surgeon’s evidence, an in-
dependent circulation of its own, the charges upon the second and
third counts (i.e. of murder) were made out against the prisoner, al-
though the child still remained attached to the mother by the navel
string. This case was considered at a meeting of the Judges in Michael-
mas term 1842, and they unanimously held the conviction right.”

R.v. WEST(1848), 2 Car. & Kir.784—Murder—Headnote:

“If a person, intending to procure abortion, does an act which causes
a child to be born so much earlicr than the natural time, that it is
born in a state much less capable of living and afterwards dies, in
consequence ol its exposurc to the cxternal world, the person who, by
this misconduet, so brings the child into the world and thereby puts
it in a situation in which it cannot live, is guilty of murder, and the
mere existence of a possibility that something might have been done to
prevent the death, would not render it less murder.”

R.v. HANDLEY(1874), 13 Cox, C.{..79, at p. 81, Brett, J:
“they would have to consider whether the child was born alive,—i.e.,
whether it existed as a live child, breathing and living by reason of
breathing through its own lungs alone, without deriving any of its
living or power of living by or through any connection with its
mother.”
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257. Every one who, by any act or omission, causes the death of another, kills
that person, although death from that cause might have been prevented by resort-
ing to proper means.

258. Every one who causes a bodily injury, which is of itself of a dangerous
nature to any person, from which death results, kills thar person, although the
immediate cause of death be treatment proper or improper applied in good faith.

Although in R. v. IZOD(1904), 20 Cox,C.C.690, the report of this
case was questioned concerning the issue of negligence resulting in death,
it does not differ on the question of live birth. The jury was directed
that a child must be completely born alive before it can be the subject
of an indictment for either murder or manslaughter.

In R. v. PRITCHARD(1901), 17 T.L.R.310, thefjury was directed that
“the true test of separate existence in the theory of the law (whatever it
might be in medical science) is the answer to the question ‘whether the
child is carrying on its being without the help of the mother’s circula-
tion?’ If yes, then it had a separate existence, even though it might not
be fully born; if no, it had ne such separate legal existence.” However,
this is criticized by D. Seaborne Davies in the essay referred to in the
notes to 5.20% as seeming “‘to unsettle the law on a settled point.” It
seems certainly to be out of accord with the plain wording of this section.

DEATH WHICH MIGHT HAVE BEEN PREVENTED,

196. Where a person, by an act or omission, does any thing that
results in the death of a human being, he causes the death of that
human being notwithstanding that death from that cause might
have been prevented by resorting to proper means.

DEATH FROM TREATMENT OF INJURY.

197. Where a person causes to a human being a bodily injury that
ia of itself of a dangerous nature and from which death results, he
causes the death of that human being notwithstanding that the im-
mediate cause of death is proper or improper ireatment that is
applied in good faith.

§5.196 and 197 are the former s5.257 and 258, They were $5.225 and
226 in the Code of 1892 and came from ss.172 and 173 of the E.D.C.
Both are based upon common law rules and complement each other in
that they declare the criminal responsibility of a2 person who inflicts in-
jury upon another from which death ensues, notwithstanding that the
unmediate cause of death may be something other than the injury. Hale,
bk.1, p.428, deals with the rules as follows:

“If a man give another a stroke, which it may be, is not in itself so
mortal, but that with good care he mighe be cured, yet it he die of
this wound within the year and day, it is homicide or murder, as
the case is, and so it hath been always ruled.

But if the wound or hurt be not mortal, but with ill applications
by the party, or those about him, of unwholesome salves or medicines,
the party dies, if it can clearly appear, that this medicine, and not the
wound, was the cause of his deuth, it seems it 18 not homicide, but
then that must appear clearly and certainly to be so.
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But if a man receives a wound, which is not in itself mortal but
either for want of helpful applications, or neglect thereof, it turns to
a gangrene or a fever, and that gangrene or fever be the immediate
cause of his death, yet, this is murder or manslaughter in him that
gave the stroke or wound, for that wound, though it were not the im-
mediate cause ol his death, yer, if it were the mediate cause thereof,
and the fever or gangrene was the immediate cause ot his death, yet
Fhe wound was the cause of the gangrene or [ever, and so consequently
is causa causati.”’

The folilowing cases iilustrate the application ol these doctrines:

In R. v, HOLLAND(1841}, 2 Mood. & R.351, it was held that where a
wound is inflicted wilfully and without probable cause, and ultimately
causes death, the party who inficted it is guilty of murder, though life
might have beerr preserved if deceased had not refused to submit to an
operation. ‘The fact was that accused had assaulted the deccased and -
flicted injuries including a cut on one finger. A doclor advised amputa-
tion which deceased would not permit. Death was caused by lockjaw.
The doctor testified that in his opinion, life might have been preserved
had amputation taken place when first advised.

In R, v, P¥M(1846), 1 Cox,(.C.339, in which accused, who has acted
as second in a duel, wus indicted as accessory to murder, Erle, J., said,
at p.341:

“I am clearly of opinion, and so is my brother Rolfe, that where a
woumd is given, which, in the judgment of competent medical ad-
visers, is dangerous, and the trearment which they bona fide adopt is
the immediate cause of death, the party who inflicted the wound is
criminally responsible, and of course those who aided and abetted
him in jt."”
And at p.543, he said:

“I am of opinion therefore, that it need not be specially set forth
in the indictment. The object of stating the cause of death is, that
the prisoner may know for what he is to answer, but the wound is
the act for which he is now made responsible.”

In R. v. DAVIS and WAGSTAFFE(1883), 15 Cox,C.C.174, injury had
been inflicted by a blow which doctors thought rendered an operation
advisable, and, as a preliminary to the operation, chloroform was ad-
minjstered to the patient, who died while it was being administered. It
was agreed that the patient would not have died but lor its administra-
tion. It was held that the person who inflicted the injury was liable to
be indicted for manslaughter.

InR.v. BURGESS and McKENZIE(1928), 43 C.C.C.243, it was argued
that medical evidence should have been called to establish the facts
as in R. v. PYM, supra, but this was held to be unnecessary for the
reason that s.258 did not apply, “because there is no evidence from which
it might be inferred that the injury (which at all times was of a ‘danger-
ous nature’ from any point of view) was in any way increased or its con-
sequt;lnces a(celerdted by the 'treatment’ that was given to the de-
ceased .. ....
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254. No one is criminally responsible for the killing of another unless the death
takes place within a year and a day of the cause of death.

(2) The period of a year and a day shall be reckoned inclusive of the day on
which the last unlawiul act contributing to the cause of death took place.

(3) Where the cause of death is an omission to fulfil a legal duty the period
shall be reckoned inclusive of the day on which such omission ceased,

(4) When death is in part caused by an unluwful act and in part by an omission,
the period shall be reckoned inclusive of the day on which the last unlawful act
took place or the omission ceased, whichever happened last.

256. Every one who, by any act or omission, causes the death of another, kills
that person, although the effect of the bodily injury caused to such other person
be merely to accelerate his death while labouring under some disorder or disease
arising from some other cause.

DEATH WITHIN YEAR AND A DAY.

198. No person commits culpable homicide or the offence of
causing the death of a human being by criminal negligence unless
the death occurs within one year and one day commencing with the
time of the oecurrence of the last event by means of which he cansed
or coniributed to the cause of death.

‘This is the [ormer s.254, extended to cover cases where death is caused
by criminal ncgligence. 5.251 was 5.222 in the Code of 1892 and s.169
in the E.D.C. It embodies a common law rule and concerning it the
Imperial Commissioners said (report p.23), “Tt was thought desirable
to fix some limit, and no sufhcient reason occurred to us for depart-
ing from the ancient rule.”

ACCELERATION OF DEATH.

199. Where a person causes bodily injury to 2 human being that
results in death, he causes the death of that human being notwith-
standing that the effect of the bodily injury is only to accelerate his
death from a disease or disorder arising from some other cause,

This is the former 5.256, It was 5.224 in the Code of 1892, and 5,171
in the E.D.C. In this connection the following appears in [ Hale, 128:
“If a man be sick of some such disease, which possibly by course of na-
ture would end his lile in half a year, and another gives him a wound
or hurt, which hastens his end by itritating and provoking the disease
to operate more violently or specdily, this hastening of his death
sooner than it would have been is homicide or murder, as the case
happens, in him, that gives the wound or hurt, for he doth not die ex
visitatione del, but the hurt that he receives hastens it, and an offender
of such nature shall not apportion his own wrong.”

In R. v. BURDEE(1916), 12 Cr.App.R.153, the {ollowing appears:
“She (l.e. the deceased) was suffering from a variety of very serious
ailments, and it is highly probable that she would not have lived very
long, but all the evidence goes to shew that she would have probably
lived longer if she had not been attended by the appellant; that is 1o
say that his treatment shortencd her life. No one has a right to shorten
by an hour the life of a human being except where there is lawful
authority, as where sentence of death has been passed.”
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Re WEIR(1887), 14 O.R.389, an extradition case, is within the prin-
ciple of this section, and in R, v. HAMMOND(1913), 22 C.C.C.120, a
conviction for murder was affirmed in a case arising from the death of
an infant, when it was found:
“that the infant in this case was not properly cared for by the ac-
cused after it was born, and that its negligent treatment by the ac-
cused probably caused its death, but in any event hastened death.”

In R, v. MURZAK(1950), 100 C.C.C.275, the jury convicted of man-
slaughter on a charge of murder, after instruction upon this section where
the question was whether accused had killed his wife or had accelerated
her geath from injuries that she had previously received in a fall.

KILLING BY INFLUENCE ON THE MIND.

200. No person commits culpable homicide where he eauses the
death of a human being

(a) by any influence on the mind alone, or,

{(b) by any disorder or disease resulting from influence on the

mind alone,

but this section does not apply where a person causes the death of
a child or sick person by wilfully frightening him.

This is the former 5.255. It was 5.223 in the Code of 1892 and 5,170
in the E.D.C. where, with reference to the words “save by wilfully
frightening a child or sick person”, it is said that “This obviates a pos-
sible doubt”. '

See also s.194(5)(d) ante.

In I Hale P.C. 429, it is said that:

“if a man either by working upon the fancy of another or possibly
by harsh or unkind usage puts another into such passion of grief or
fear, that the party either dies suddenly, or contracts some disease,
whereof he dies, though, as the circumstances of the case may be, this
may be murder or manslaughter in the sight of God, vet in foro
humgno it cannot come under the judgment of felony, because no
external act of violence was offcred, whercof the common law can
take notice, and secret things belong to God.”

This section and the one preceding werc referred to in R. v. HOW-
ARD(1918}, 5 W W.R.838, in which the accused was charged with man-
slaughter fotlowing an altercation in a street-car in which he struck the
deceased. The latter appeared to be all right at the moment but col-
lapsed and died shortly afterwards. There was medical evidence that
the blow itself cotld not have caused death directly but that the de-
ceased was in such a physical condition from hardening of the arteries,
that anger or excitement or anything that quickened the flow of blood
would have caused his death without a blow. It was held, applving s.235,
that death was cansed by an influence on the mind, and accused was dis-
charged at a preliminary hearing. It was said too that “No matter how
delicate his condition might have been, if vou by your act so affected him
physically as to hasten his death you are guilty of cither murder or man-
slaughter, murder if there is malice or intent, manslaughter if there is
not.”
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255, No one is criminally responsible for the killing of another by any influence
on the mind alone, nor for the Lilling of another by any disorder or disease arising
from such influence, save in either case by wilfully frightening a child or sick
person.

259. Culpable homicide is murder,

(a) if the offender means to cause the death of the person killed;

(h) if the offender means to cause to the person killed any bodily injury which
is known to the offender to be likely to cause death, and is reckless whether death
ensues or not;

(c) if the offender means to cause death, or, being so reckless as aforesaid, means
to cause such bedily infury as aforesaid to one person, and by accident or mistake
kills another person, though he does not mean to hurt the person killed;

(d) if the offender, for any unlawful object, does an act which he knows or ought
to have known to be likely to cause death, and thereby kills any person, though
he may have desired that his object should be effected without hurting any one.

Two cases, decided at common law, illustrate the principle of this
section. In R. v. TOWERS(1874), 12 Cox, C.C.530, which arose out of
the death of an inlant four and a half months old, Denman, J. charged
the jury that “even though the teething might have had something to
do with it,” yet il the man’'s act in striking the girl who was holding the
child brought on the convulsions from which it died, or brought them
to a more dangerous extent, so that death would not have resulted other-
wise, it would be manslaughter.

In R.v. DUGAL(1878), 4 Que. L.R.350, a verdict of manslaughter was
upheld against a man who had so terrorized his father by threats which,
however, he was prevented from carrying out, that the former died of
syncope within a few minutes alterwards. The case of R, v. TOWERS,
was considered and Dorion, C.J., in a dissenting judgment observed that
Denman, J. had made a distinction between the rule relating to a child
a few months old, and that applicable to a grown person “which dis-
tinction cannot be easily defended on principle.” Ramsay, J. remarked
that Denman, J. “secms to have thought that the reason of this was that
it could not be believed that {right alone would cause the death of a
grown up person.”

MURDER, MANSLAUGHTER AND INFANTICIDFE.

MURDER,
201. Culpable homicide is murder
"{a) where the person who causes the death of a human being
(i} means to cause his death, or
(ii) means to canse him bodily harm that he knows is likely
to cause his death, and is reckless whether death ensues or not;
(b) where a person, meaning to cause death to a human being or
meaning to cause him bodily harm that he knows is likely to
cause his death, and being reckless whether death ensues or not,
by accident or mistake causes death to another human being,
notiwithstanding that he does not mean to eause death or bedily
harm to that human being; or
(c) where a person, for an unlawful ohject, does anything that he
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knows or ought to know is likely to cause death, and thereby
causes death to a human being, notwithstanding that he desires
to effect his object without causing death or bodily harm to any
human heing.

This is the former s.259. It was 5.227 in the Code of 1892, and s.174
in the E.D.C. In their rcport the Imperial Commissioners set out the
theory ol culpable homicide as follows:

*“I'he common law definition of murder is ‘unlawfully killing with
malice aforethought’. Manslaughter may in effect be defined as ‘un-
lawful killing without malice aforethought’. 'The objection to these
definitions is that the expression ‘malice alorethought’ is mislead-
ing. This expression taken in a popular sense would be understood to
mean that in order that homicide may be murder, the act must be pre-
meditated to a greater or less excent, the jury having in each case to
determine whether such a degree ol premeditation existed as descrved
the name. This delinition if so understood would be obviously too
narrow, as without what would commonly be called premeditation,
homicide might be committed which would involve public danger
and moral guilt in the highest possible degrec. Of course it can be
pointed out that every intentional act muy be said to be done afore-
thought, for the intention must precede the action, But even with this
explanation, the expression is calculated o mislead anyone but a
wrained lawyer, The inaccuracy ol the definition is still more apparent
when we find it laid dewn that a person may be guilty of murder who
had no intention to kill or injure the deceased or any other person,
but only to commit some other [clony, and the injury to the individual
was a pure accident. This conclusion was arrived at by means of the
doctrine of constructive or implied malice. In this case as in the case
of other legal fictions it is difficult to say how far the doctrine ex-
tended.”

After pointing out that the matier had been considered in 1866 and
again in 1874, the report proceeds:

“The present law may, we think, be stated with sufficient accuracy
for our present purpose somewhat as [ollows:—Murder is culpable
homicide by any act done with malice alorethought. Malice alore-
thought is a common name [or all the following states of mind:--
{(a} An intent preceéding the act to kill or to do serious bodily injury
to the persen killed or to any other person; (b) knowledge that the act
done is likely to produce such consequences, whether coupled with
an intention to produce them or not; (¢) an inient to commit any
felony; (d) an intent te resist an officer of justice in the execution of
his duty. Whether () is too broadly stated or not is a question open to
doubt, but Sir Michael Foster, perhaps the highest authority on the
subject, says (12.258) ‘A shooteth at the poultry of B, and by accident
killeth a man; if his intention was te steal the poultry which must be
collected from circumstances, ‘it will be murder by reason of that
felonious intent; but il it was done wantonly and without that inten-
tion, it will be barely manslaughter.’

It seems to us that the law upon this subject ought to be freed from
the element of fiction introduced into it by the expression ‘malice
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aforethought,’ although the principle that murder may under certain
circumstances be committed in the absence of an actual intention
to cause death ought to be maintained. If a person intends to kill and
does kill another, or if, without absolutely intending to kill, he val-
untarily inflicts any bodily injury known to be likely to cause death,
being reckless whether death ensues or not, he ought in our opinion
to be considered a murderer if death ensues.

For practical purposes we can make no distinction between a man
who shoots another through the head, expressly meaning to kill him,
a man who strikes another a violent blow with a sword, careless
whether he dies of it or not, and a2 man who, intending for some ob-
ject of his own, to stop the passage of a railway train, contrives an ex-
plosion of gunpowder or dynamite under the engine, hoping indeed
that death may not be caused, but determined to effect his purpose
whether it is so caused or not. This is the general object kept in view
both in the Draft Code and in the Bill, but there is some difference in
the extent to which they go. There is no difference as to the cases in
which the decath of the person killed or of some other person is in-
tended. The Bill included in the definition of murder all cases in
which the offender intended to cause, or knew that he probably would
cause 'grievous bodily harm’, to any person. The Draft Code would in-
clude all such cases, substituting the expression ‘bodily injury known
to the offender to be likely to cause death’ for ‘grievous bodily harm’;
which to some extent narrows the definition given in the Bill. On the
other hand, the Dralt Code (5.175) includes all cases in which death is
caused by the infliction of ‘grievous bodily injury” for the purpose of
facilitating the commission of certain heinous offences. All of these
cases would fall within the definition of murder given in the Bill, ac-
cording to which it is murder to kill by the intentional infliction of
grievous bodily harm, irrespectively of the purpose for which it 1s used.
Lastly, section 175, in sub-scctions {b) and {c) provides that killing by
the administration of stupcfying things, or by wilfully stopping the
breath, for the purpose in eithcer case of committing any of the
specified offences, shall be murder, whether the offender knows or not
that death is likely to cnsue. According to the provisions of the Bill
these cases would amount to murder only if the offender knew their
danger.”

From this exposition it will be seen that 55201 and 202 (which
are the sections corresponding to s.175 of the Draft Code), perpetuate the
provisions of the Draft Code. See further the next section, also s5.499 and
569 post.

In R. v. BACKSTROA{1950), 96 C.C.C.165, it was held that there
was misdirection when the trial judge used “or” instead of “and™ as it
appears in s.201(a)(ii).

In a case before the Privy Council, THABO MELI v. R., [1954] 1
W.L.R.228, it appcared that accused struck another man intending to
kill. Mistakenly thinking his victim dead, he rolled him over a cliff to
make it look like an accident and the victinm died of exposure. It was ar-
gued that when accused struck he did not kill, and when he killed he did
not realisc that he was doing so. To this the Board answered that it “was
really one transaction”. '
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MURDER IN COMMISSION OF OFFENCES,—Intention to cause hodily harm.
—Administering over-powering thing.—Stopping the breath.—~Using weapon.

202, Culpable homicide is murder where a person causes the
death of a human being while committing or attempting to commit
treason or an offence mentioned in section 52, piracy, escape or
rescue from prison or lawful custody, resisting lawful arrest, rape,
indecent assault, forcible abduction, robbery, burglary or arson,
whether or not the person means to cause death to any human being
and whether or not he knows that death is likely to be caused to
any human being, if

(a) he means to cause bodily harm for the purpose of

(i) facilitaiing the commission of the offence, or
(ii) facilitating his flight after committing or attempting to
commit the offence,
and the death ensues from the bodily harm;

(b) he administers a stupefying or overpowering thing for a
purpose mentioned in paragraph (a), and the death ensues
therefrom;

(c) he wilfully stops, by any means, the breath of a human being
for a purpose mentioned in paragraph (a), and the death ensues
therefromj or

(d) he uses a weapon or has it upon his person

(i) during or at the time he commits or attempts to commit
the offence, or
(ii) during or at the time of his flight after committing or
attempting io commit the offence,
and the death ensues as a consequence.

This comes from the former 5.260. Pars.(a),(b) and {c) were 5.228 in the
Code of 1892, to which the offence of indecent assault was added by
1947, ¢.b5, 5.6. Par(d) was added by 1947, ¢.55, 5.7, under circumstances
that appear infra. It has been changed in the revision by omitting the
words “of its use”, thus giving {ull effect to the words “has it upon his
person”, and by altering the wording to conform to ROWE v. R., infra.

The corresponding section in the E.D,C. was 5.175 as to which see
notes to preceding section. The report of the Imperial Commissioners
as quotced there may be amplified by quoting words used by the At-
torney General of Great Britain in introducing the Draft Code (Par!.
Dehates, 1878, § Serics, Vol. 289, col. 1946):

o let me explain what I mean by constructive murder. I use this

expression, which T acknowledge is inaccurate, for the sake of brevity.
At present, if a mam is engaged in committing a felony, and he kills
anyone, he is guilty of murder, although the killing might be accid-
ental, and the offender may not have had the intention of inflicting
even the slightest harm. For example, if a man endeavouring 10 break
into 2 house were to push open a shutter, and the bar which had served
as its fastening were to [all on the head of some person inside and kill
him, the burglar would be guilty of murder. Again, to use a common
illustration, if a man were to shoot at a barnvard fow!, intending to
steal the body, and should accidentally hit some one hard by and kill
him, the intended fowlstealer would be guilty of murder. So, ac-
cording to the present law, if a man resisting an officer of justice in
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260. In case of treason and the other offences against the King's authority and
person mentioned in Part 11, piracy and offences deemed to be piracy, escape or
rescue from prison or lawful custody, resisting lawful apprehiension, murder,
rape, indecent assault, forcible abduction, robbery, burglary or arson, culpable
homicide is also murder, whether the offender means or not death to ensue, or
knows or not that death is likely to ensue.

(a) if he means to inflict grievous bodily injury for the purpose of tacilitating the
commtission of any of the offences in this section mentioned, or the flight of the
offender upon the commission or attempted commission thereof, and death en-
sues from such injury; or

(b) if he administers any stupejying or overpowering thing for either of the
purposes aforesaid, and death ensues from the effects thereof, or

(c) if he by any means wilfully stops the breath of any person for either of the
purposes aforesaid, and death ensues from such stopping of the breath.

(d) if he uses or has upon his person any weapon during or at the time of the
commission or attempted commission by him of any of the offences in this sec-
tion mentioned or the flight of the offender upon the commission or attempted
commission thereof, and death ensues as a consequence of its use.

the execution of his duty occasions his death by tripping him up and
causing him to fall on his head on the curbstone, he will have com-
mitted murder. Now, I think the House will agree with me that such
acts as 1 have described do not fall within the category of murders, and,
though known as murders, they are merely murders by construction of
law. It seems to me that murder by constructien of law is a disgrace
1o the juridical system of the country, and should no longer be re-
tained. A man who was found endeavouring to break into a house
should be tried for the crime he intended to commit. So the fowl-
stealer should be tried for that offence. And a man struggling with a
policeman should be charged with resisting the police in the execu-
tion of their duty. To call those acts, which were done without the
slightest intention to kill, murder, is monstrous. I would maintain that
no one should be pronounced guilty of the atrocious crime of murder
—a crime which, if it is brought home to a man, subjects him to the
appalling punishment of an ignominious death—unless he has de-
liberately intended to take away life, or to inflict grievous bodily harm,
or he has deliberately done an act likely in itself to cause death or
grievous bodily harm, and has by such act caused death, having at the
time a stolid indifference whether such result would follow the com-
mission of his act or not, In the instance I have alluded to, of a man
doing an act with the intention of killing or causing grievous bodily
harm, and thereby destroving a fellow-creature, 1 think all will agree
that he ought to be convicted of murder; and I think most hon. Mem-
bers will also admit that the man who takes away life by an act likely
to cause death or grievous bodily harm—for example, by exploding a
barrel of gunpowder underneath a crowded room, utterly regardless
of what the conscquences of his act may be—should also be treated as
having perpetrated this heinous crime.”

Thus far, what he said is not out of accord with 5202, but his con-

clusion falls short of including 5.202{d} when he continued:
Y but I suzbmit, with confidence, that no acts which in atrocity
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Section 202-—continued
fall short of these should be considercd murder. Accordingly, the code
sweeps away all constructive murders, and pronounces the man to be
alone guilty of this terrible crime who causes death by such acts as 1
have described, involving the intention or the utter indifference to re-
sults which I have indicated. . .. .. "

What the departure is appears in ROWE ». R.(1951), 100 C.C.C.97.
Cartwright, J., although dissenting otherwise, agreed that s.260{d) changed
the law as laid down in R. v. HUGHES et al., [1942] S.C.R.517 “with
the result that now if an offender during or at the time of the commis-
sion thereof is using a revolver and death ensues as a consequence of
its use this will be murder even although the actual discharge of such
revolver was accidental in the sense above mentioned.” Kerwin, J., (now
C.J.) said in part:

. The contention that he did not use ex. 13 at the London
service station and that Galbraith's death did not ensue as a conse-
quence of its use cannot be sustained. Section 260(d) was enacted as a
result of the decision in R. v. HUGHES et al., [1942] S.C.R. 517, and
its provisions are met in this case by the facts that Rowe not only had
the Colt upon his person but pulled it out and held it in his hand.
That was a use, under any definition of that very ordinary word, and
the death of Galbraith ensued as a consequence.

...... It was contended that there was no cvidence that the police
had cver been notified of the Windsor robbery and that, there being
no pursuer, it could not be said that Rowe was pursued and, there-
fore, in flight. That contention is unsound. The whole matter was sub-
jective so far as Rowe was concerned. He knew that he had committed
a robbery at Brown's house; he was anxious to dispose of the weapons
taken from that house; he spent only 15 minutes endeavouring to find
a purchaser in Windsor; it was Bechard who made the arrangements
with the taxi driver but it was Rowe, who had not been scen by Mrs.
Brown, who identified himself to Jolly when the latter was raising
2 question as to being paid for the trip to London. Rowe never let
Jolly out of his sight, and coupled with this are the circumstances under
which he pulled out ex. 13. The trial judge was correct in leaving it to
the jury to find whether Rowe was in flight.”

Kellock, J., interpreting the terms of the paragraph said:

. One of the ordinary meanings of the word ‘Aight’ is the ‘action
of running away from danger’, and I think the danger {in such a case
as the present, danger of loss of liberty) may bhe apprehended as well
as present and actual. In other words, the subjective element in any
casc may be sufficient. _

In R. v. HUMPHERY(1839), 10 Ad. & E.335, Tindal, C.]. said,
with relation to the use of the word ‘upon’ in statutes, at p.370, that it
‘may undoubtedly cither mean before the act done to which it relates,
or simultaneous with the act done, or after the act done, according as
reason and good sense require the interpretation, with reference to
the context, and subject matter of the enactment’.

The Oxford Dictionary gives as one of the meanings of the word,
‘following upon’ as well as ‘immediately after’.

The French text to the statute here in question reads: *. . . . .. ou au
cours ou au moment de la fuite du délinquant aprés la perpéra-
tion...... '
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In the present instance, ‘upon’ cannot be given the meaning of
either before or simultaneously with the commission of the offence,
and as the word ‘immediately’ is not used in the statute, I think ‘upon’
should be interpreted in the sense of ‘following’. The question as to
whether or not in a given case flight exists is, of course, a question of
fact,

In the case at bar, I think the circumstances, which I do pot re-
peat, are sufficient to have enabled the jury, if they saw fit, to find that
the appellant, at the time the fatal shot was fired, was in flight upon
the commission of the Windsor robbery within the meaning of the
statute.”

The doctrine of the common law was restated in R. v. JARMAIN,
[1946]1 K.B.74, in which accused was a}é{)ealing his conviction for mur-
der. He had engaged in robbing the office of a garage and pointed a
loaded pistol at the cashier. In giving evidence he said that since the
cashier had treated him with scorn he did not know what to do, and
that “he was thinking what to do when the gun went off”. He had not,
he asserted, intended to press the trigger. Wrottesley, J., delivering the
judgment of the Court said at p.80:

“We think that the object and scope of this branch of the law is at
least this, that he who uses violent measures in the commission of a
felony involving personal violence does so at his own risk, and is
guilty of murder if those violent measures result even inadvertently
in the death of the victim. For this purpose the use of a loaded firc-
arm, in order to frighten the person victimized into submission is a
violent measure. The recent case of R. v. HULTON & JONES de-
cided in this court, is clear authority for this proposition,”
(R.v. HULTON & JONES is said to be unreported).

MURDER REDUCED TO MANSLAUGHTER.—What is provecation.—Qmues-
tions of fact.~—Death during illegal arrest.

203. (1) Culpable homicide that otherwise would be murder
may be reduced to manslaughter if the person who committed it did
so in the heat of passion caused by sudden provocation.

(2) A wrongful act or insult that is of such a nature as to be
sufficient to deprive an ordinary person of the power of self-control
is provocation for the purposes of this section if the accused acted
upon it on the sudden and hefore there was time for his passion to
cool.

(3) For the purposes of this section the questions
(a) whether a particular wrongful act or insult amounted to
provocation, and
(b) whether the accused was deprived of the power of self-con-
trol by the provocation that he alleges he received,
are questions of fact, but no one shall be deemed to have given prov-
ocation to another by doing anythng that he had a legal right to
do, or by doing anything that the accused incited him to do in order
1o provide the accused with an excuse for causing death or bodily
harm to any human being.
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(4) Culpable homicide that otherwise would be murder is not
necessarily manslaughter by reason only that it was committed L:?r
a person who was being arrested illegally, but the fact that the illegal-
ity of the arrest was known to the accused may be evidence of provo-
cation for the purpose of this section.

This is the former s.261. It was 5.229 in the Code of 1892, and s.176
in the E.D.C. See also 3.36, ante,

The following rules were laid down in MANCINT'S CASE, [1942]
AC 1,atp.l3: '
“If the jury are left in reasonable doubt whether the act was ‘uninten-
tional’, i.e. a pure accident without criminal negligence, the verdict
should be not guilty. If they are left in reasonable doubt whether the
act was ‘provoked’, i.e. perpetrated under the impulse of provocation
as defined, the prisoner should be found guilty of manslaughter.”
And at p.9:
. Provocation, to have that result {of reducing murder to man-
staughter) must be such as temporarily deprives the person provoked
of the power of self control, as the result of which he commits the
unlawful act which causes death, . . . .. The test to be applied is that
of the effect of the provocation on a reasonable man . .. .., so that an
unusually excitable or pugnacious individual is not entitled to rely
on provocation which would not have led an ordinary person to act
as he did.”

In R.v. LESBINI(1914), 11 Cr. App.R.7 at p.9, the following appears:
R we see no reason to dissent from the judgment delivered by
Darling, J., in Alexander (9 Cr. App. R. 139) in which case 2 substan-
tially similar argument was put torward that the Court ought to take
into account the mental ability of the prisoners who came before it,
and that if the mental ability of one of them is less than that of the
other it ought to avail as a defence for him although it would not
be open to the other. We agree with the view stated by Darling, J.,
and with the principles stated in Welsh (11 Cox C.C. 336): ‘There
must exist such an amount of provocation as would be excited by the
circumstances in the mind of a reasonahle man, and so as to lead
the jury to ascribe the act to the influence of that passion.” This Court
is not minded in any degree to weaken the state of the law which

makes a man who is not inszne responsible for the ordinary conse-
quences of his action,”

TAYLOR v. R., [1947] 5.C.R.462, is to the same effect, “sufficient
to deprive an ordinary, person of the power of self-control, without tak-
ing drunkenness into account.”

In the Taylor case the Supreme Court held too that the law in Can-
ada respecting provocation, as set out in 5.261 of the Criminal Code,
differs from the English common law inasmuch as in Canada, having
regard to the words “any wrongful act or insult” in 5.261(2), provoca-
tion may result from either acts or words or a combination of both.

It is noted that our Criminal Code follows the English Draft Code
and Bill, and the following is quoted from the report of the Commis-
sioners:

“There is no substantial difference hetween the provisions of the
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261, Culpable homicide, which would otherwise be murder, may be reduced to
manslaughter if the person who causes death does so in the heat of passion caused
by sudden provocation.

(2) Any wrongful act or insult, of such a nature as to be sufficient to deprive an
ordinary person of the power of self-control, may be provocation if the offender
acts upon it on the sudden, and before there has been time for his passion to cool.
(3) Whether or not any particular wrongful act or insult deprived of the power
of and whether or not the person provoked was actually deprived of the power
of seff-control by the provocation which he received, shall be questions of fact:
Provided that no one shail be held 10 give provocation to another by doing that
which he had a legal right to do, or by doing anything which the offender incited
him to do in order 1o provide the offender with an excuse for killing or doing
bodily harm to any person,

{4) The illegality of an arrest shall not necessarily reduce an offence of culpable
homicide from murder to manslaughter, bur if the illegality was known to the
offender it may be evidence of provocation.

Draft Code and the Bill dealing with provocation, though the lan-
guage and arrangement differ. Each introduces an alteration of con-
siderable importance into the common law. By the existing law, the
infliction of a blow, or the sight by the husband of adultery committed
with his wife may amount to provocation which would reduce murder
to manslaughter. It is possible that some other insufferable outrages
might be held to have the same effect. There is no definite authorita-
tive rule on the subject, but the authorities for saying that words can
never amount to a provocation are weighty. We are of the opinion that
cases may be imagined where language would give a provocation
greater than any ordinary blow, The question whether any particular
act falls or not within this line appears to us to be pre-eminently a
matter of degree for the consideration of the jury.”

In England the matter is stiil dealt with at common law.

Cf. also R. v. LINTON, [1949]O.R.100; R. v. KRAWCHUK (1941),
75 C.C.C.16, 219; HOLMES v. D.P.P., [1946] A.C.588.

In R.v. HIL.ADIY, [18952]0.W.N.790, the following appears at p.792:
“The trial judge also told the jury that ‘an unlawful killing resulting
from a deliberate act of violence is prima facie murder, but if it is
established that the accused acted under . . . . .. {provocation}, that
presumption is rebuited, and the killing is then considered only man-
slaughter,” This left with the jury the impression that the accused
had to establish something, and it was also objectionable in that it re-
ferred to a presumption of murder which was to be rebutted. While
there was a presumption that a person intended the natural conse-
quences of his acts, there was no presumption of murder. The law
was also quite clear that the accused did not have to establish the
fact that he acted in circumstances such as would deprive an ordinary
person of the power of self-control; it was sufficient if a reasonable
doubt was raised.” New trial ordered.

In BEDDER v, D.P.P., [1954]2 All E.R.B0O1 it was held that the test
is the effect of the alleged provocation on the mind of a reasonable
man; in applying it the hypothetical reasonable man does not have to
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be invested notionally with the physical peculiarities of the accused.

The following illustration, referable {0 subsec.(4), appears in Stephen’s
Digest, p.273:

“Police officers in charge of a police-van have in custody D, a person
charged with felony under 11 Vict., ¢. 12 A, B, and G, and others as-
sault the van in concert, rescue the prisoner, and shoot one of the
policemen dead with a pistol. The warrant under which D was in
custody was informal, but not to the knowledge of A, B, and C. A,
B, and C, and the others are guilty of murder, and it would have made
no difference if they had known of the illegality of the arrest.

This is the case of R. v. ALLEN and others, the Fenians, who
murdered Brett, the policeman.”

A statement addressed by counsel for the accused in the above case
was answered by Mr. Justice Blackburn. He pointed out that the ac-
cused had made a desperate attack to rescue the prisoners, intending
even to shoot the police if necessary. He said in part (i p.47b):

“It was further manifest that they attempted the rescue in perfect ig-
norance of any defect in the warrant, and that they knew well if chere
was any defect in the warrant, or illegality in the custody, that the
courts or law were open to an application for the release from cus-
tody. We think it would be monstrous to suppose that under such
circumstances, even il the justice would make an informal warrant, i
could justify the slaughter of an officer in charge ol the prisoners, or
reduce such slaughter to the crime of manslaughter.”

INFANTICIDE.

204. A female person commits infanticide when by a wilful act
or omission she canses the death of her newly-born child, if at the
time of the a¢t or omission she is not fully recovered from the effects
of giving birth to the child and by reason thereof or of ihe effect of -
lactation consequent on the birth of the child her mind is then dis-

turbed.

This section replaces the former 5.262(2). “Newly born child” is de-
fined in s.2(27). S5.195, 208, 451{c)(i}B), 569 and 570 also deal directly
with this offence. 8,209 deals with the offence of killing an unborn child,
8.214, with neglect to obtain assistance in childbirth, and s.215 with con-
cealment of birth.

5.262(2) was brought into the Cade by 1948, €.39, 5.7, and was taken from
the Infanticide Act, 1922, (U.K.). 'The present section, with the defini-
tion mentioned, is taken from the Infanticide Act, 1938, (U.K.).

The reader cannot to better than to consult the comprehensive study
of this subject contained in the essay “Child-killing in English Law” by
D. Seaborne Davies that appeared first in the Modern Law Review,
Dec. 1937 and March 1938, and later in “The Modern Approach to
Criminal Law,” p.301. See also the discussion of it in the Report of the
British Royal Commission on Capital Punishment 1949-53, pars.155-
162, which advised no amendment to the Act of 1938.

It is pointed out by Mr. Davies that concealment of birth was the
offence most pressed into service to fill part of the gap later to be largely
closed by the Infenticide Act, and that it served conveniently because
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262. (I) Culpable homicide, not being infanticide and not amounting to murder,
is manslaughter.

(2) A woman who by wilful act or omission causes the death of her newly born
child shall be deemed not to have committed murder or manslaughter if at the
time of the act or omission she had not fully recovered from the effect of giving
birth 1o such child and by reason thereof the balance of her mind was then dis-
turbed, but shall be deemed to have commitied an indictable offence, namely,
infanticide.

it did not involve the same difficultics of proot of live birth as did homi-
cide, and also becausc it becamc an alternative verdict on a charge of
murder.

The crime of concealment of hirth was created by 21 Jacl, ¢27. It
related only to illegitimate children and provided that “in every
such case the Mother soe offending shall suffer Death as in the case of
Murther except such Mother can make proffe by one witnesse at the
least, that the child (whose death was by her soe intended to be con-
cealed) ‘was born dead.” This barbarous and unreasonable rule, as it
was called by a Jater text-writer, was "found in sundry cases difficult and
inconvenient to be put in practice,” and was repealed by 43 Geo. 111,
c.58, which enacted also that the trials in such cases should take place in
the same way as other trials for murder. This is mentioned because the
provision last mentioned was 5.983 in our 1927 Code, but is dropped
from the present Code. -

The E.D.C. contained in ss.185 and 186 new provisions correspond-
ing generally to what appears as 5.214 of this Code {neglect to obtain
assistance in childbirth). The Bill appears to have contained originally
a provision later removed, which would have permitted a jury to con-
vict of manslaughter instcad of murder in cases similar to those now de-
scribed as infanticide. In introducing it, the Attorney General said (Parl.
Debates 1878, 3 Series, Vol, 239, col. 1948):

“It is well known that the law is, in fact, unable to secure the punish-
ment of such oflences as 1 have alluded to, for a jury will not convict
the offenders. . .. .. I own the provision of the code to which I have
just alluded may be open to the objection ol not being thoroughly
logical; Dut il it is our lot to be obliged to choose hetween mercy and
logic, let us not hesitate to give our votes in [avour of the former.”

It was the Iact, not only that juries would not convict, but that the
judges 100 were protesting against the “solemn mackery” of a law which
required them to pass a sentence of death which everyone knew would
never be carried out, The British Royal Commission in the Report
to which reference has been made, points out that, between 1866 and
1909, &« number of bills were introduced which included provisions deal-
ing with infanticide, but that none of them cver rcached the stainte
book. It was not until the Act of 1922 that the new substantive offence
of infanticide was created.

Difficulties arose under that Act chiefly through lack of definition. The
Court of Criminal Appeal in R. v. @’ DONOGFIUE(1927), 20 Cr.App.
R.132, in which accused had becn sentenced to death for the murder of
her thirty-five days old infant, declined to undertake the task of defining
the expression “newly-born child” but held that the trial judge had not
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erred in holding, “with reference to a child of more than a calendar
meonth of age, that therc was no evidence upon which he could invite or
permit a jury to find that the child was newly-born within the mean-
ing of the Statute.”

In a later case referred to by Davies, R. v. HALE, in which a mother
had killed her three weeks old child, the famous hysician, Lord Dawson
of Penn, testified that it took a mother not less t{:an three weeks, and in
many cases longer, to recover {rom the conditions of birth. The accused
was found guilty but insane.

In Canada, the provisions of 5.262(2) were criticized in R. v. MARCH-
ELLO, [1951]0.W.N.316, at p.319, as follows:

“"The onus resting on the Crown to prove all these combined elements
in the crime would appear to be so heavy as to make it almost im-
possible to convici an accused person on a charge of infanticide if laid
as a single count in the indictment. On the one hand, the Crown must
prove a negative, by showing that the accused ‘had not fully recovered
from the effects of giving birth to the child’, and an affirmative that by
reason of giving birth to the child the balance of her mind was at the
time of the offence disturbed; while, on the other hand, on such a
charge it would be a good defence to show that the accused had at the
time of causing the death of the child by wilful act or omission fully
recovered from giving birth to the child or that the balance of her
mind was not then disturbed. In such case, if even a reasonable doubt
was raised in the mind of the jury she would be entitled to be ac-
quitted on the charge of infanticide and thercafter she could not be
charged with murder or manslaughter as an accused person carnot
be put in jeopardy twice for the same homicide."”

R. 0. MARCHEILO, was followed in R. v. JACOBS(195%), 105 C.C.C.
291,

The difficulties that arose in England were met by the passing of the
Infanticide Act, 1938, 1&2 Geo. VI, ¢.36, from which, as already noted,
5.204 was taken. 85.451(c)(i)(B) and 570 are designed to meet the criticism
expressed in R, v. MARCHELLO,

MANSLAUGHTER,

205. Culpable homicide that is not murder or infanticide is man-
slaughter. _

This 15 the former 5.262(1). It came from 5.230 of the Code of 1892
and s.177 of the ED.C. The reference to infanticide was added by 1948,
c.39. See also 5.569, post, and notes following s5.193,194 and 201.

PUNISHMENT FOR MURDER.

206. Every one who commits murder is guilty of an indictable of-
fence and shall be sentenced to death.

This is the former 5.263. 1t was 5.23! in the Code of 1892 and s.178
in the ED.C. See also 3,413 (jurisdiction), 5.464 (bail), 5.642 (form of sen-
tence).

PUNISHMENT FOR MANSLAUGHTER.
207. Every one who commits manslaughter is guilty of an indict-
able offence and is liable to imprisonment for life.
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262. (1} Culpable homicide, not being infanticide and not amounting to murder,
is manslaughter. :

263. Every one who commits murder is guilty of an indictable offence and shall,
on conviction thereof, be sentenced to death. ’

268. Every one who commits manslaughter is guilty of an indictable offence
and liable to imprisonment for life.

268A. Every one who commits infanticide is guilty of an indictable offence and
liable to imprisonment for three years.

306. Every one is guilty of an indictable offence and liable to imprisonment for
lite who causes the death of any child which has not become a human being, in
such a manner that he would have been guilty of murder if such child had been
born.

(2} No one is guilty of any offence who, by means which he in good faith con-
siders necessary for the preservation of the life of the mother of the child, causes
the death of any such child before or during its birth.

This is the former 5.268. It was 5.236 in the Code of 1892 and s.182
in the ED.C. _
See also 5.225 (order prohibiting driving) and s.413 (jurisdiction).

PUNISHMENT FOR INFANTICIDE.

208. Every female person who commits infanticide is guilty of an
indictable offence and is liable to imprisonment for five years. -

This is the former 5.268A with an increase in the maximum penalty.

KILLING UNBORN CHILD.—Saving.

209. (1) Every one who causes the death of a child that has net
become a human being, in such a manner that, if the child were a
human being, he would be guilty of murder, is guilty of an indicta-
ble offence and is liable to imprisonment for life.

(2) This section does not apply te a person who, by means that,
in good faith, he considers necessary to preserve the life of the
mother of a child that has not become a human being, causes the
death of the child.

This is the former s.306. It was 5.274 in the Code of 1892 and was
taken from s.212 of the E.D.C. where it is described as new. Of it the
Commissioners stated (Report p.25): “(The changes) are not consider-
able. We may, however, observe that we provide by section 212 for the
offence of killing a child in the act of birth and before it is fully born.
This seems to be not an offence by the present law.”

In 4 Bl. Com. p.198, it is said that “To kill a child in its mother’s
womb, is now no murder, but a great misprision: but if the child be
born alive and dieth by reason of the potions or bruises it received in
the womb, it secms, by the better opinion, to be murder in such as ad-
ministered or gave them.”

In accordance with this, Maule, J., charging the jury in R. v. WEST
(1848), 2 Car. & Kir. 784, said that:

“if a person intending to procure abortion does an act which causes

a child to be born so much earlier than the natural time, that it was
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born in a state much less capable of living and afterwards dies in con-
sequence of its exposure to the external world, the person who by her
misconduct so brings the child into the world, and puts it thereby in
a situation in which it cannot live, is guilty of murder,”

The jury acquicted the prisoner.

Subsec.(2), of course, protects the medical practitioner, who acts in
good faith to preserve the life of the mother. It answers a question raised
on s.237 of this Code: Hansard, 1954, pp.2482-3. There does not appear
to be any reported case under the section.

See $5.237 and 238 and notes thereto.

ATTEMPT TO COMMIT MURDER.
210. Every one who attempis by anﬁ means to commit murder is
guilty of an indiciable offence and is liable to imprisonment for life,

This is the former 5264 in general terms, without change in effect
since the former section, after an enumeration of various methods, added
in par.(h) “by any other means attempts to commit murder”. The cor-
responding sections were 3.232 in the Code of 1892, and 5.179 in the
ED.C, the latter drawn from the Offences against the Person Act, 1861
(Imp.) ss.11 and 15, and 7 Wm. IV and 1 Vict.,c.85, 5.3, Greaves’ Gons.
Acts, p.28, said of 5,15 in the Act of 1861:

“It includes every attempt to murder not specified in any preceding
section. It will therefore embrace all those atrocious cases where the
Topes, chains or machinery used in lowering miners into mines have
been injured with intent that they may break. . . ... So also all cases
where stcam engines are injured . . ... . in order to kill any person,
will fall within it. So also cases of sending or placing infernal ma-
chines. . . . .. Indeed the malicious may now rest satisfied that every
attempt to murder, which their perverted ingenuity may devise, or
their fiendish malignity suggest, will fall within some clause of this
Act, and may be visited with penal servitude for life.”
In the Preface (p.xii) he says on the same subject:

“It is so perfectly impossible to foresce all the circumstances that may
happen to mitigate or aggravate any offence, that it is very advisable
to leave a wide discretion to the Court, and where, as in attempts to
murder, the same punishment may well be awarded by the statute to
all cases, it would secm better 1o have only one gencral clause; and,
had T been able to follow my own judgment, sec. 15, of the Offences
against the Person Act, would have been made so general as to include
all attempts to murder, and consequently all that are particularly
enumerated in the preceding sections, and those sections would have
been omijtted.”

ACCESSORY AFTER FACT TO MURDER.
211. Every one who is an accessory after the fact to murder is
guilty of an indictable offence and is liable to imprisonment for life.

This is the {ormer s5.267. It was 5.235 in the Code of 1892 and s.181
in the E.D.C. See also 5.23 ante, and 35.106,418(2)(b), and 502, post.

In YOUNG v. R.(1950), 10 C.R.142, in which accused went to a cer-
tain place and met two men suspected of murder and told them that the
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264. Every one is guilty of an indictable offence and liable to imprisonment for
life, who, with intent to commit murder,

{a) administers any poison or other destructive thing to any person, or causes any
poison or destructive thing to be so administered or taken, or attempts to admin-
ister it, or attempts to cause it to be so administered or taken; or

() by any means whatever wounds or causes any grievous bodily harm to any
person; or

{c) shoots at any person, or, by drawing a trigger or in any other manner, at-
tempis to discharge at any person any kind of loaded arms; or

(d) attempts to drown, suffocate, or strangle any person; or

(e} destroys or damages any building by the explosion of any explosive sub-
stance, or

(7} sets fire to any ship or vessel or any part thereof, or any part of the tackle,
apparel or furniture thereof, or to any goods or chattels being therein; or

{g) casts away or destroys any vessel; or

(h} by any other means attempts to commit murder.

267. Every one is guilty of an indictable offence and liable 1o imprisonment for
life, who is an accessory after the fact to murder,

269. Every one is guilty of an indictable offence and liable to imprisonment for
life who counsels or procures any person to commit suicide, actually committed
in consequence of such counselling or procurement, or who aids or abets any
person in the commission of suicide. _

270. Every one who attempts fo commit suicide is guilty of an indictable offence
and liable to two years’ imprisonment.

police had their names and the license number of their car, it was held
that he had given them such assistance as to make him an accessory
after the fact,

SuIciDE.

COUNSELLING OR AIDING SUICIDE.

212. Every one who

{a) counsels or procures a person o commit suicide, or

(b) aida or abets a person to comimit suicide,
whether suicide ensues or not, is guilty of an indictable offence and
is liable to imprisonment for fourteen years.

This is the former 5.269 widened to cover a case where suicide does
not actually ensue. 'The former section was s.237 in the Code of 1892
and 5.183 in the E.D.C. The Intperial Commissioners (Report, p.25) said:

“By the present law suicide is murder, and a person who assists another
to commit suicide is an accessory before the fact to murder, and liable
to capital punishment. It appears to us that the abetment of suicide
and attempts to commit suicide ought to be made specific offences. We
provide for this in sections 183 and 184.”

See notes to next section, and also s8,.21 and 22, ante, and s.502 post.

ATTEMPT TO COMMIT SUICIDE,

213. Every one who attempts to commit suicide is guoilty of an
offence punishable on summary convietion,
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This is the former 5.270. [t was 5.238 in the Code of 1892 and s5.184
in the E.D.C. where a marginal note says “This is the existing law. See
R.v. BURGESS, L. & C. 258.”

The British Royal Commission on Capital Punishment 1949-1953
(Report, par.164) observes that under the law of England, suicide is a
crime, felonia de se or “self-murder” and, citing K. 1. CROFT(1944),
29 Cr. App. R.169, adds that:

" il two persons cnter into an agreement to commit suicide and
one of them dics in pursuance of the agreement but the other survives,
the survivor is guilty of murder, as a principal in the second degree to
the murder of the other party it he is present at the time when it is com-
mitted, or, if he is absent, as an accessory before the fact.”

Hale, bk.1, 412, says that:

“No man has the absolute interest of himself, but (1) God Almighty
hath an interest and propricty in him, and therefore self-murder is
a sin against God. (2} The King hath an interest in him, and there-
fore the inquisition in case of sclb-murder is felonice et voluntarie
seipsum interfecit et murderavit conlva pacem domini regis.”

It is apparent that the 5.183 as proposed in the E.D.C. and as adopted
in 5.969 and successive sections of the Canadian Code, altered the com-
mon law. It is interesting that the British Commission 1949-53 recom-
mends (par.790(8)) that the law of England should be amended to pro-
vide that any person who aids, abets, or instigates the suicide of another
person should be guilty, not of murder, but of that oftence, and should
be punishable with imprisonment for lilc, which is what the E.D.C.
proposed.

With relerence to the Code sections, Mignault, J., said in LONDON
[IFE INSURANCE CO. v. LANG SHIRT CO’s TRUSTEE, [1929]
S.CR.117:

“It is obvious, of course, that there can be no punishment under

modern Iaw when suicide is successful, except with regard to abettors

of the crime, and it is clearly not “homicide’ within the Criminal Code
(s.250). But it is an indictable offence to aid or abet a person in com-
mitting suicide (s.269)."

In WHITELAW v. WILSON{1984), 62 C.C.C.172, the delendant and
his wife had entered into a suicide pact. She took atsenic in his presence
and some hours later he also took the poison. He recovered but his wife
died. Kingstone, J., said at p.174:

“There is no doubt in my mind that George Wilson was liable in

law under the sections of the Cole above referred to for counselling

and procuring, or aiding his wife to commit suicide, or, at least, in

{ailing to render, after she had taken the poison, the necessary medicat

help and assistance which if it had been rendered at the proper time
would probably have saved her life.”

NecLEeT 1N CHILDBIRTH aNp Concraring Dean Booy.

NEGLECT TO OBTAIN ASSISTANCE IN CHILDBIRTIL.

214. A female person who, being pregnant and about to be de-
livered, with intent that the child shall not live or with intent to con-
ceal the birth of the child, fails 10 make provision for reasonable
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271. Every woman is guilty of an indictable offence who, with either of the
intents in this section mentioned, being with child and being about to be delivered,
neglects to provide reasonable assisiance in her delivery, if the child is per-
manently injured thereby, or dies, either just before, or during, or shortly after
birth, unless she proves that such death or permanent injury was not caused by
such neglect, or by any wrongful act fo which she was a party, and is liable,

(@) if the intent of such neglect be that the child shall not live, to imprisonment
for life;

{b) if the inient of such neglect be to conceal the fact of her having had a child,
to imprisonment for seven years.

272. Every one is guilty of an indictable offence and liable 1o two vears' im-
prisonment, who disposes of the dead body of any child in any manner, with
intent to conceal the fact that its mother was delivered of it, whether the child
died before, or during, or after birth.

assistance in respect of her delivery is, if the child is permanenily in-
jured as a result thereof or dies immediately hefore, during or in a
short time after birth, as a result thereof, guilty of an indictable of-
fence and is liable to imprisonment for five years.

This comes from the former s.271. There is a consequential change
in penalty and the insertion of the words “as a result hereof” in line 6
is consistent with s.195 (2) ante. 5.271 was 5.239 in the Code of 1892 and
was adapted from ss.185 and 186 in the E.D.C. These were apparently
designed o introduce intermediate offences between murder and con-
cealment of birth,

A marginal note in the E.D.C. remarks that women found guilty of
concealment of birth under the existing law were in most cases really
guilty of the acts which $s.185 and 186 proposed to make substantive of-
tences, and the following reference to them in the report (p.25) fore-
shadows the creation, much later, ot the crime of intanticide:

“The subject of child murder is one as to which the existing law seems
to require alteration. At present no distinction is made between the
murder of a new-born infant by its mother and the murder of an adult.
Practically, this severity defeats itself, and offences which are really
cases of child murder are often treated as cases of concealment of birth
simply. The Bill proposed to meet this by an ecnactment which (as
amended by the Attorney General) would have enabled a jury to con-
vict a woman of manslaughter instead of murder who caused her new-
born child’s death by an act done when her power of self-control was
greatly weakened., On the whole we have preferred to substitute for it
the provisions contained in sections 185 and 186.”

See also s5.195 (killing child), 204 (infanticide), 209 (killing unborn
child) and 215 (concealing body) and notes thereto.

CONCEALING BODY OF CHILD.

215. Every one who in any manner disposes of the dead body of
a.child, with intent to conceal the fact that its mother has been de-
livered of it, whether the child died before, during or after birth, is
guilty of an indictable offence and is liable to imprisonment for two
years.
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This is the former s.272. It was 5.240 in the Code of 1892 and s.187
in the E.D.C. It is 5.60 in the Offences against the Person Act, 1861 (U.K.)
where, however, the wording is by any secret disposition”. See also ss.
195 (killing child), 204 (infanticidej, 209 (killing unborn child) and 214
(neglect to obtain assistance at childbirth), ante, and s.570 (verdict) post.
S. 569, post, specifies cases in which there may be an alternative verdict
for an oflence under this section.

The concealment must be that of a dead body; the exposure of a liv-
ing child is dealt with in 5.189, ante.

Dealing with the term *‘secret disposition,” the trial judge in R. v.
BENNETT(1938), 2 J.C.L.530, pointed oul to the jury that even an
open exposure might be a secret disposition il the body were put in a
place where the chances of its being found were obviously remote, as on
a mountain top. In the Instant case where a parcel containing the body
was simply lelt in a railway carriage without being pushed out of sight,
the jury would have to decide whether the accused had wamed only to
get rid of the body, or had intended to place it so that it might never
be traced to her. The jury returned a verdict ol acquittal. It appeats
that the latter of the intents referred to, is relevant to s.215.

R.v. MORTIMER(1939), 3 J.C.L.38, was a case in which a man was
convicted for concealing the birth ol a child born to his wile.

BopiLy HArRM anp Acts anp Onnissions CAusiNG
DAN(}F.R T3 TIHE pF,RSl')N.

CAUSING BODILY HARM WITH INTENT.

216. Every one who, with intent

(a} to wound, maim or disfigure any person,

(b) to endanger the life of any person, or

(c) to prevent the arrest or detention of any person,
diacharges a fireman, air gun or air pistol ut or caunses bodily harm
in any way to any person, whether or not that person is the one men-
tioned in paragraph (a), (b) or (¢}, is guilty of an indictable of-
fence and is liable 10 imprisonment for fourteen years.

This comes from the [ormer 5273 which was 5.241 in the Code of
1892. 8.190 of the E.D.C. is similar in eflect. There it was said to be new
but there is reference to 5.18 of the Offences against the Person Act, 1861,
which came from 7 Wm. IV and 1 Vicl, ¢.89, 5.1 with the word “any”
substituted for “such”, the purpose Lieing “to provide for cases where
the prisoner wounds, etc., A when he intends to wound 1B, and the like”

The new section omits the word grievous”. As the gravamen of the
offence is the intent, it would appear that the offence should be committed
il bodily harm were caused. Agiin, the word “lawlul™ has heen amitted in
clause(c). Discharging a firearm at another should not he condoned even
if the arrest was not lawful,

See notes to 5231, also R. v. ALLEN, noted in Stephen's Digest, 7th
ed., p.467 at p.475, and cited under 5.203 ante.

In R, v. SMART(1927), 49 C.C.C.75, the following appcars:

“The fact having been clearly proven that the defendant did in fact
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273, Every one is guilty of an indictable offence and liable 1o imprisonment for
life who! with intent to maim, disfigitre or disable any person,.or. to do some
other grievous-bodiy -harm-teany person, or with intent to resist or-preveni-the
lawful apprehension or detainer-of-any person unlawfully by any means wounds
or causes any grievous bodily harm to any person, or shoois at any person, or
by drawing a trigger, or in any other manner, attempis to discharge any kind of
loaded arms at any person.

shoot in the direction of several persons, and weunded Chmilar, it
would seem to me the Crown has established 15 case, and the onus
would then shift to the accused to satisfy the Gourt that it was either
an accident or that he did not intend to wound, which was one of the
natural consequences of shooting in the direction of these persons.”

R.v. FRETWELL({1864), 169 E.R.1465, applied.

See also R. v. CASHMAN (1951), 102 C.C.C.208, where there was a
similar result. That case may be compared with R. v. MacDONALD
(1944}, 82 C.C.C.47, in which the following appears at p.bl:

“The evidence of the complainant, however, is at least equally con-
sistent with the inference that the accused fired the shot not at the
complainant but into the ground or wide of him and in an effort to
scare him away. This being so, the conviction should be quashed.”

In R. v. SLAUGHENWHITE (No. 2)(1905), 9 C.C.C.173, (S.C. Can.)
a case under s.241, the following appears in the majority judgment at

A174:

P “Probably the jury could have returned a verdict under this section,
or a verdict of common assault, but they have not done so. Their find-
ing that the offense committed by the prisoner whatever it might be,
was without ‘malicious intent’, removed the essential requirement ot
a crime, whether malice is to be inferred from the wrongful act or is
‘express’.”

This case was applied in R. v. ROBERTSON(1946), 86 C.C.C.353, upon

the question of intent, to set aside a conviction under this section.

See also THORNTON v. R1951), 131 C.C.C.408 (leave to appeal
to 8.C. Can. refused).

ADMINISTERING NOXIOUS THING.—Causing bodily harm.—Intent to an-
noy.

217, Every one who administers or causes 10 be administered to
any pereon or causes any person to lake poison or any other destruc.
tive or noxious thing is guilty of an indictable offence and is liable

() to imprisonment for fourteen years, if he intends thereby to

endanger the life of or to ecause bodily harm 1o that perkon, or,

(b) to imprisonment for iwo years, if he intends thereby to ag-

grieve or annoy that person,

This combines the former 55277 and 278 but with some changes as
appear in the following notes, namely, that under par.(a) the offender is
punishable according to his intent, and that the word “injure” does not
appear in par.(b}.

85.277 and 278 go back to $s.23 and 24 of the Offences against the
Person Act, 1861, 24 and 25 Vict.,,c.100, (Imp.) which in turn came from
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23 and 24 Vict. ¢.8, ss.] and 2 (Imp.). 'The relevant portions of the Act of

1861 are as follows:
“2%. Whosoever shall unlawfully and maliciously administer te or
cause to be administered to or taken by any other person any poison
or other destructive or noxious thing, so as thereby to cndanger the
life of such person, or so as thereby to inflict upon such person any
grievous bodily harm, shall be guilty of felony. . . .. .
94. Whosoever shall unlawfully and maliciously administer to or cause
to be adminisiered to or taken by any other person any poison or other
destructive or noxious thing, with intent to injure, aggrieve, Or annoy
such person, shall be guilty of a misdemeanour. .. ... "

Although our sections did not come into the Code from the E.D.C.,
it may be noted that there they appear as follows:

Section 197
Administering poison so as to endanger life.

Every one shall be guilty of an indictable offence, and shall be liable
...... who, knowingly and with intent to injure aggrieve o1 annoy
any person, adminisiers or causes to be administered to or taken by
such person any poison or other noxious or destructive thing, whereby
the life of any person is endangered or grievous bodily harm is caused
to any person, {This is stated to be 24 and 25 Vict,, ¢.100, 5.23 modificd).
Section 198

Administering poison with intent though no injury caused.

Every one shall be guilty of an indictable offence and shall be liable
...... who knowingly and with intent lo injure aggrieve o7 annoy
any person, administers to or causes 10 be administered to or taken by
such person any poison or other destructive or noxious thing, altheugh
no injury may be caused thereby.

In Canada the above sections of the Act ol 1861 were taken into the
Offences against the Person Act, 1869, and appear as ss.17 and 18, R.5.C.
1886, c.162. Thence they came into the Code of 1892 as 55.245 and 246.
There was no change in the description of the offences except to omit
the words “and maliciously.” It was in this form that they appeared in
the reperled Code.

In K. ». WILKINS(1861), L. & C.89, it was held that administering
cantharides to a woman with intent to excile her sexual passion, is an
administering with intent to injure, aggrieve or annoy. Conviction af-
firmed. “Cantharides taken internally in large quantities is poisonous;
but is administered by medical men as a stimulant to the kidneys and
bladder. It is also administered and taken to procure abortion, and to
excite sexual passion and desire.”

TULLEY v. CORRIE (1867), 16 L.'T.796, was an action for arrest and
false imprisonment. The plaintiff had been the defendant’s cook and
had been given into custody on a charge of having prepared a dish con-
taining antimony. This action turned upon a plea ol justification.

Speaking of the two sections now in question, Cockburn, C.]. said in
his charge to the jury:

“T am of opinion that the distinction made in the two clauses is marked

and intentional, and that the intention was that if a person admin-



PART VI—SECTION 217 403

OLD CODE:

277. Every one is guilty of an indictable offence and liable to fourteen yvears'
imprisonment who unlawfully administers to, or causes 1o be administered to,
or taken by any other person, any poison or other destructive or noxious thing,
so as thereby to endanger the life of such person, or so as thereby to inflict
ipon such person any grievous bodily harm.

278. Every one is guilty of an indictable offence and liable to three years' im-
prisonment who unlawjully edministers to, or causes 1o be administered to or
taken by, any other person, any poison or other destructive or noxious thing,
with intent to injure, aggrieve or annoy such person.

istered a noxious thing simply with the intent to injure, aggrieve and
annoy, and the consequences prove to be more extensive than the in-
tention, if consequences fatal to life or health result from the illegai
act, then that which would otherwise be a misdemeanour becomes, in
consequence of the results that take place, a felony.”
The jury found that a noxious thing was administered to injure,
aggrieve or annoy, but not with intent to do grievous bodily harm. Cock-
burn, C.J., held that this was a verdict for the defendant.
“Now my opinion is that, looking to the statute, if there is an adminis-
tration of noxious maiter with intent to injure, aggrieve and annoy,
and the effect produced is not merely to injure, aggrieve and annoy,
but to do more, namely, grievous bodily harm, that is felony within
the statute, and consequently the defendant has established the felony.”
He informed counsel for the defendant that it was unnecessary for him
to amend his pleading, and gave judgment for the defendant.

On appeal, (10 Cox,C.C.640) it was contended unsuccessfully that
the administration of poison with intent only to injure and not to inflict
grievous bodily injury, was a misdemeanour only, and that defendant
had not established a felony. Per Mellor, J.:

“The mere administration of poison with intent only to injure or
annoy is of itself only a misdemeanour, but its administration, if it
actually causes grievous bodily harm, or with intent to cause such in-
jury, is a felony.”

R. v. HENNAH(1877), 13 Cox,C.C.547, is another case involving

the administration of cantharides with intent to injure, aggrieve or an-
noy. The evidence was that the quantity administered was not sufficient
to produce any effect. The accused was found not guilty. Per Cockburn,
C.J.
J‘The statute makes it an offence to administer, although not with the
intention of taking life or of doing any serious bodily harm, any nox-
ious thing with intent to cause injury or annoyance. But/unless the
thing is a noxious thing in the quantity administered, it seems ex-
ceedingly difficule to say logically, there has been a noxious thing ad-
ministered. . . ... (but) here the quantity was incapable of mischief,
and, therefore, we shall not be justified, although it was administered
with the intent of producing inconvenience or annoyance, in saying
that it is within the statute, seeing the thing is not, in the form ad-
ministered, noxious.”

R. v. CRAMP (1880), 14 Cox,C.C.401. Accused was convicted of caus-
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ing a woman to take a noxious thing with intent to procure her mis-

carriage. On appeal it was said, per Coleridge, C.].:
“The intent was proved, and it was further proved that oil of juniper
is noxious when administered in the quantity proved to have been
taken in this case. Then why was there not the administration of a
noxious thing? It was said that ‘noxious thing’ in the statute means
some kind of poison, and probably that is so. But what is a poison? It
is something which when administered is injurious to health or life.
There is hardly any active drug which taken in large quantities may
not be so, and, on the other hand, there is hardly any poison, which may
not in smail quantities be useful and salutary. It is therefore in each
case a question of the quantity and the circumstances under which the
drug is administered. It is in cach case a question for the jury whether
the thing, administered as it was under the circumstances, is a ‘nox-
ious thing’. Here the thing as administered was proved to be noxious,
and the intent was proved to be criminal.”

Per Denman, J.:
“I never had any serious doubt that where a person administers, with
the intent in the section, a thing in such a large quantity as to be
noxious, though innocuous when taken in a small quantity, he com-
mits an offence within the enactment.”

Per Stephen, J.:
“As to the administration of ‘poison’, certain things are known as
poisons, and as to these possibly the administration of a small quantity
with the criminal intent would be within the statute.”

This is obiter but it suggests that there may be a limitation upon the

principle laid down by Cockburn, C.J., in R. v. HENNAH, supra.

In R. v. TURNER{1910), 4 Cr.App.R.203, the accused had supplied

a girl with a quantity of bitter upple, the purpose being to bring about

a miscarriage. The drug was labelled “an overdose is poisonous.” Lord

Alverstone, C.]., quoted R. v. CRAMP, ante, and in giving judgment

said:
“The evidence was that the girl took about half-an-ounce in doses
of about cight grains each, and that a dose of eight grains would be
harmful. The guestion is, did the prisoner mean her to take or cause
her to take a noxious thing? It was put to the jury by Mr. Justice Pick-
ford in that way, and we think there was evidence to justify the ver-
dice they returned.”

Per Channel, J.:
“Is it not possible that an offence may [all under either sectione If a
man gets the noxious drug for a woman, he is under s.59; if he goes
farther and causes her to take it he is under 558, (ie., of the Of-
fences Against the Person Act, 1861).

In Canada in R. . FOLL{1920}, 835 C.C.C.185, accused had been con-
victed ol an indictment which, as amended, charged that “he did cause
to be administered to or taken by Antoinette Ball certain poilson, to
wit, 2 mixture of whisky and carbolic acid, with intent thereby to injure,
aggrieve or annoy.” Per Mulock, C.J.Ex.:

““This amendment reduced the charge contained in the indictment of
administering poison with intent to endanger the life of Antoinette
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Ball, to one of administering poison with intent to injure, aggrieve or
annoy Antoinette Ball.

In my opinion, an act of one person which is intended to endanger
the life of another person includes an act {0 injure, aggrieve or annoy
such other person; and, thevefore, by section 951 of the Code, the ac-
cused, if not proved guilty of the offence charged in the unamended
indictment in question, might, without any amendment, have been
convicted of the offence of administering poison wilh the intent to
infure, aggrieve or annoy."” {Italics added)

Per Masten, . at p.192:
“The term ‘injury’ as used in sec. 278 of the Criminal Code, appearing
as it does in collocation with the terms ‘aggrieve’ and ‘annoy’ does
not mean mere physical injury, but has a much broader significance.”

Riddell, J., dissented on the question of intent as appears from the
following extracts {rom his judgment at p.189:
“The ‘intent’ referred to in s, 278 does not refer to the intent to do an
act—it has no immediate reference to the quality of the act—it refers
to the intended consequence of the act, the injuring, the aggrieving,
the annoying of the victim. If an intention to endanger the life of
a person necessarily connoted an intention to injure, to aggrieve, or
to annoy him, the indictment would be good under s.278. But such
is not at all the case, in my view. . . ... In an offence under s. 278 there
is an element other than those necgssarily involved in the alleged
offence stated in the original indictment: .. ..."” .
And at p.191:
(So} “here the intent to injure, etc., contains elements which do not
form part of the intent to endanger life.”

It is apparent that the intention of the legislation was that the of-
fence in 5.278 was an “included offence” in 5277, or, to put it another
way, that the offence under s.278, if carried a step further so as to en-
danger life or inflict grievous bodily harm, became an offence under
5.277. There is explicit authority for this conclusion in what was said
by Cockburn, C.]. in TULLEY v. CORRIE, and by Mulock, C.J.Ex., in
R.v. VOLL.

There is further ground for this opinion in the fact that 5.190 of
the Criminal Procedure Act, 1869, (Can.) which came from s.25 of 24 &
25 Vict,,c.100, (Imp.) provided that a person charged under the former
5.277 might be convicted of an offence under s.278. That provision was
not included in the Code, no doubt partly because of the abolition of the
distinction between felony and misdemeanour, and partly because it
was, as it has since been found to be, covered by 5.951 (now s.569).

It appears further from the cases that 5.278 meant that the offence was
committed if the intent was to injure, aggrieve or annoy, whether or not
that purpose is fulfilled in fact, in cases where the offence does not go so
far as to endanger life or inflict grievous bodily harm. Again, the word
“injure” when used in the broad sense attributed to it by Masten, J.,
ante, adds nothing to the terms “aggrieve” and “annoy”.

OVERCOMING RESISTANCE TO COMMISSION OF OFFENCE,

218. Every one who, with intent to enable or assist himself or an-
other person to commit an indictable offence,

(a) attempts, by any means, to choke, suffocate or strangle an-
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other person, or by any means calculated to choke, suffocate or
strangle, attempts to render another person insensible, uncon-
acious or incapable of resistance, or

(b) administers, or causes 1o be administered to any person, or

attempts to administer to any person, or causes or altempts to
cause any person to take a stupefying or overpowering drug,
matter or thing,

i guilty of an indictable offence and is liable to imprisonment for

life and to be whipped.

This is the former s.276 in general terms. It was s.244 in Code ot
1892 and came from ss.188 and 189 of the E.D.C. which were derived from
the Offences Against the Person Act, 1861, 5521, 22 and 44 (Imp.). Of
what is now par.(a), Greaves' Cons. Acts, 1861, says at p.33: “This clause
is new and is directed against those attempts at robbery which have been
accompanied by violence to the throat.” The Oxford dictionary, verbo
“‘garrotte” says: ‘Highway robbery by throttling, 1852.”

Consent is not a defence to a charge under 5.276 (a): R. v. CULLEN
(1948), 93 C.C.C.1.

As to “administering”, see R. . CADMAN (1825), 1 Mood.C.C.114,
and other cases cited under s.238, post.

TRAPS LIKELY TO CAUSE BODILY HARM.—Permitting traps on premises.

219, (1) Every one who, with intent to cause death or bodily
harm to persons, whether ascertained or not, sets or places or canses
to be set or placed a trap, device or other thing whatsoever that is
likely to cause death or bodily harm to persons is guilty of an indict.
able offence and is liable to imprisonment for five years.

(2) A person who, being in occupation or possession of a place
where anything mentioned in subsection (1) has been getl or placed,
knowingly and wilfully permits it to remain there, shall be deemed,
for the purposes of that subsection, to have eet or placed it with the
intent mentioned therein,

This is the former 5.281 (1) and {2). Subsec.{3) has been dropped as be-
ing inconsistent with the intent required by subsec. (1). It was 5.249 in the
Code of 1892 and s.200 in the E.D.C,

It came from the Offences against the Person Act, 186], s.31(Imp.)
and from 7 & 8 Geo. TV, c.I8 The English legislation had a proviso
{not carried into the Canadian Code) excepting such things set out m
a dwelling house at night for its protection.

The following cases are referralle o this section:
R.v. HEATON({1896), 60 ].P.508: _

Accused was in the habit of keeping pigeons and, in order to prevent
their being stolen, fastencd a loaded gun in such a position that it
might discharge and hit anyone who opened the door. He told his
family what he had done but aboui a fortnight later his son, who had
forgotten about the gun, opened the door and received a wound of
which he died. Accused was convicted of mansiaughter,

JORDIN v. CRUMP(1851), 8 M. & W, 782:
This was a civil action arising out of injuries to a dog belonging to
Plaintiff from a dog-spear placed by defendant on his own land.
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276. Every one is guilty of an indictable offence and liable to imprisonment for
life and to be whipped, who with intent thereby to enable himself or any other
persan to commit, or with intent thereby to assist any other person in committing,
any indictable offence,

{a) by any means whatsoever, attempts to choke, suffocate or strangle any other
person, or by any means calculated to choke, suffocate or strangle, attempts to
render any other person insensible, unconscious or incapable of resistance; or
(b) unlawfully applies or administers to, or causes to be taken by, or attempts
te apply or administer to, or attempts, or causes to be administered to or taken
by, any person, any chloroform, laudanum or other stupefying or overpowering
drug, matter or thing.

281. Every one is guilty of an indictable offence and liable to five years’ impris-
onment who sets or places, or causes to be set or placed, any spring-gun, man-
trap, or other engine calculated 1o destroy human life or inflict grievous bodily
harm, with the intent that the same or whereby the same may destroy, or inflict
grievous bodily harm upon, any trespasser or other person coming in contact
therewith.

(2). Every one who knowingly and wilfully permits any such spring-gun, mat-
trap or other engine which has been set or placed by some other person, in any
place which is in, or afterwards comes into, his possession or occupadtion, to
continue fo set or place shall be deemed to have set or placed such gun, trap or
engine with such intent as aforesaid.

(3). This section does not extend to any gun or trap usually set or placed with
the intent of destroying vermin or noxious animals.

“The setting dog-spears is not in itself an illegal act, nor is it rendered
such by the 7 & 8 Geo. 4, c.18, which prohibits the setting or placing
of man-traps or other engines calculated to destroy human life or in-
flict grievous bodily harm, with intent that or whereby the same
may destroy human life or inflict grievous bodily harm. Now, al-
though . . . ... the instrument in question was one calculated to do
grievous bodily harm to human beings, still it does not appear to have
been set in the wood with that intention. ... .. with the exception of
those cases, a man has a right to do what he pleases with his own land.”
Judgment for defendant.

R.v. SMITH and YORK (1902), Archhold, 24th ed., p.9438:

“The prisoners were indicted under s.31 for causing to be set or placed
in a field a spring-gun or engine calculated, etc. The gun in question
was an alarm gun stuck in the ground and was loaded with a cartridge
containing shot, but there was no evidence to show that the prisoners
knew that the gun contained shot. It was contended that the evidence
disclosed no offence because the engine must be calculated, etc., and the
gun was merely intended to give an alarm, and the fact of its being
loaded did not alter its character or the object with which it was set.
These contentions were overruled.”

There is a newspaper account (Sept. 20, 1952) of the case of R. ».
TAYLOR in which accused was committed for trial for manslaughter.
He had set a booby trap in a trunk in such a way that a person standing
up would have been shot in the legs. It appeared, however, that the de-
ceased had been shot in the stomach as he knelt to open the trunk. This
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case illustrates the proviso referred to as it was pointed out that the
shooting occurred in mid-morning.

INTERFERING WITH TRANSPORTATION FACILITIES.

220. Every one who, with intent to endanger the safety of any
person, places anything upon or does anything to any property that
is nsed for or in connection with the traneportation of persons or
l§ooda by land, water or air that is likely to cause death or bodily

arm to persons is guilty of an indictable offence and is liable to im-
prisonment for life.

This is the former s.282, which referred only to railways, put in more
general terms to apply to other forms of transportation as well. It will
apply to private railways operating in connection with mines, timber
cuttings and industrial plants.

.282 was 5.250 in the Code of 1892, and 5.194 of the E.D.C. It came
from the Offences against the Person Act, 1861, 5.32 (Imp.) which, sub-
stituting the word “unlawfully” for “wilfully” was derived from 14 and
15 Vict.,c.19,5.6. The new section simply specifies the intent.

A case reported May 21, 1951, in which some unknown person had
shot at an aeroplane in flight, wounding the pilot, would appear to fall
within the new section.

AUTOMOBILES. :
DanceroUS PLACES AND UNSEAWORTHY SHIPS.

CRIMINAL NEGLIGENCE IN OPERATION OF MOTOR VEBICLE.—Failing to
stop at scene of accident.—Prima facie evidence.

221. (1) Every one who is criminally negligent in the operation
of a motor vehicle is guilty of

(a) an indictable offence and is liable to imprisonment for five
years, or
(b) an offence punishable on summary conviction.

(2) Every one who, having the care, charge or control of a ve-
hicle that is involved in an accident with a person, vehicle or cattle in
charge of a person, with intent to escape civil or criminal liability
fails to stop his vehicle, give his name and address and, where any
person has been injured, offer assistance, is guilty of

(a) an indictable offence and is linble to imprisonment for two
years, or
(b) an offence punishable on summary conviction,

(3) In proceedings under subsection (2), evidence that an ac-
cused failed to stop his vehicle, offer assistance where any person
has been injured and give his name and address is prima facie evi-
dence of an intent to escape civil and eriminal liability.

Subsec. (1) is new and is to be read with s.191. It will cover cascs
where there is criminal negligence although the consequences contem-
plated by ss.192 and 193 do not follow. It replaces the former s.285(6).
Note that the former s.931(3), which permitted an alternative verdict
under that subsection in a case where manslaughter was charged, has
been omitted in view of the new provisions mentioned.
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282. Every one is guilty of an indictable offence and liable to imprisonment for
life who unlawfully,

{a) with intent to injury or lo endanger the safety of any person fravelling or
being upon any railway,

(i) puts or throws upon or across such railway any wood, sione or other matter

or thing.

(ii} takes up, removes or displaces any rail, railway switch, sleeper or other

matter or thing belonging to such railway, or injures or destroys any track,

bridge or fence of such railway, or any portion thereof,

(iii) turns, moves or diverts any point or other machinery belonging to such

railway,

(iv) makes or shows, hides or removes any signal or light upon or near to such

railway,

{v) does or causes io be done any other matter or thing with such intent; or
(b) throws, or causes to fall or strike at, against, into or upon any engine, tender,
carriage or truck used and in motion upon any railway, any wood, stone or other
matter or thing, with intent to injure or endanger the safety of any person being
in or upon such engine, tender, carriage or truck, or in or upon any other engine,
tender, carriage or truck of any train of which such first mentioned engine,
tender, carriage or truck forms part.

285. (6) Every one who drives a motor vehicle on a street, road, highway or
other public place recklessly or in a manner whick is dangerous to the public,
having regard to all the circumsiances of the case, including the naturve, condi-
tion, and use of the street, road, highway or place, and the amount of traffic
which is actually at the time, or which might reasonably be expected to be, on
such street, road, highway or place, shall be guilty of an offence and liable
(a} upon indictment to imprisonment for a term not exceeding two years or 10 @
fine not exceeding one thousand doliars or 1o both such imprisonment and fine; or
(b) on summary conviction to imprisonment for a term not exceeding three
months or to a fine not exceeding one hundred dollars or to both such imprison-
ment and fine,

285. Every one is guilty of an indictable offence and liable to two years' impris-
onment who, having the charge of any carriage or motor vehicle, automobile, or
other vehicle, by wanton or furious driving, or racing or other wilful misconduct,
or by wilful neglect, does or causes to be done any bodily harm to any person.
(2) Whenever, owing 1o the presence of a motor vehicle on the highway, an ac-
cident has occurred to any person or to any horse or vehicle in charge of any
person, any person driving the motor vehicle is guilty of an offence and liable,
either on indiciment or on summary conviction to a fine not exceeding one
thausand dollars and costs or to imprisonment for a term not exceeding iwelve
months if, with intent o escape liability either civil or criminal, he. fails to stop
his vehicle, tender assistance, and give his name and address. Such failure shall
be prima facie evidence of an intent as aforesaid.

Subsecs. (2} and (3) are the [ormer s.285(2) and are aimed at the
“hit-and-run” driver. “Motor vchicle” is defined in s.2(25).

In R. v. ROBITAILLE(1945), 84 C.C.C.208, it was held that evidence
that accused did not know that he had caused an accident rebutted the
presumption that he was attempting to escape liability.

It was held previously in the same case, 1944, 81 C.C.C.333, that a
charge under s.285 (2) was distinct from a charge under 5.285 (6} and
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that it was not included in a charge of manslaughter. It followed that
acquittal on a charge of manslaughter did not bar a subsequent charge
under 5.285(2).

In R. v. LAING(1946), 85 C.C.C.249, accused had stopped his car
and rendered assistance, but gave a fictitious name and address. On ap-
peal by way of stated case it was held that;

“Once it is found that the accused has failed 10 do any one of these
things, the offence is complete in that it shews an intent to escape lia-
bility, either civil or criminal. In my opinion if it is proved that the
accused failed to give his name and address, then he is guilty under the
section of the Criminal Code in question.”

R. v. LAING was followed in R. v. GRASS(1953), 17 C.R.166, where
it was held that the omission to do any one of the three requirements
constituted the offence.

In ROZON v. R., {1951] 5.C.R.248, the appellant was tried for man-
slaughter and the jury found him guilty of criminal negligence. On ap-
peal, the Court substituted a verdict of reckless driving under s.285(6).
An appeal to the Supreme Court of Canada was dismissed on a question
of jurisdiction, a majority holding that no disagreement on a question
of law was involved.

Order in Council P.C. 514 dated February 10th, 1939, and made under
the Canada Shipping Act, is a regulation concerning the operation of
motor vessels in the minor waters ot Canada, It is in terms almost identi-
cal with the former s.285(6).

See also s.225 (order prohibiting driving}.

DRIVING WHILE INTOXICATED.
222. Every one who, while intoxicated or under the influence of
a narcotic drug, drives a motor vehicle or has the care or control of
a motor vehicle, whether it is in motion or not, is guilty of
(a) an indictable offence and is liable
(i) for a first offence, to imprisonment for not more than
three months and not less than thirty days, and
(ii) for each subsequent offence, to imprisonment for not
more than one year and not less than three months; or
(b) an offenee punishable on summary conviction and is liable
(i) for a first offence, to imprisonment for not more than
thirty days and not less than seven days,
(ii)} for a second offence, to imprisonment for net more than
three months and not less than one month, and
(iii) for each subsequent offence, to imprisonment for not
more than one year and not less than three months.

This is the former 5.285 (4). See also $5.224 and 225, and definition of
“motor vchicle” in 5.2 (25).

Provision making it a criminal offence {or “a mun in any degrec of in-
toxication that affects his perfect carcfulness undertaking to run a motor
car,” as it was put by the Minister of Justice at the time, first appears in
1921, .25, 5.3 by which “Every one who while intoxicated drives any
motor vehicle or automobile” became punishable on summary convic-
tion.
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2835. (4) Every one who, while intoxicated or under the influence of any narcot-
ic, drives any motor vehicle or automobile, or has the care or control of a motor
vehicle or automobile, whether it is in motion or not, shall be gutlty of an offence,
and shall be liable,

{a) upon indictment, for a first offence to imprisonment for a term not exceed-
ing three months and not less than thirty days, and for each subsequent offence
to any term not exceeding one year and not less than three months; or

(b) upon summary conviction, for a first offence to a term of imprisonment not
exceeding thirty days and not less than seven days, for a second offence to a
term of imprisonment not exceeding three months and not less than one month,
and for each subsequent offence to a term of imprisonment not exceeding one
year and not less than three months, And the provisions of section ten hundred
and thirty-five, in so far as it quthorizes the imposition of a fine in lieu of any
punishment otherwise authorized, and of section ten hundred and eighty-one of
this Act shall not apply in the case of a conviction for an offenice under this sub-
section.

These provisions were replaced by 1925, ¢.38, 5.5, which enacted a new
section as follows:
“Every one who while intoxicated or under the influence of narcolics,
drives any motor vehicle or automobile, or has the care or control of
a motor vehicle or automobile, whether it is in motion or net, shall
be guilty”, etc., as in the former section except that the words “of im-
prisonment” were added by way of clerical correction.

These provisions in turn were replaced by 1930, c.1), 5.6, which com-

mences as tollows:
“Every one who, while intoxicated or under the influence -of any
narcotic, drives any motor vehicle or automobile, or has the care or
control of a motor vchicle or automobile, whether it is in motion or
not, shall be guiley of an ofience.”
The section proceeds to declare the offence triable on indictment, the
punishment for a first offence to be not more than three months and not
less than thirty days, and for each subsequent offence not more than one
vear nor less than three months, or upon summary conviction, with
the penalty lor a first oflence not more than thirty days nor less than
seven days, for a second offence not more than three months nor less
than one month, and for a subsequent offence not more than one year
nor less than three months. As presented the section read: “Every one
who, while under the influcnce of liquor”, hut this expression was ob-
jected to in the House of Commons and the word “intoxicated” was re-
stored.

As to procedure, it was stated (Hansard 1930, VolIll, p.2753) that
the change was requested by Ontario, and as to the stmmary conviction
procedure, the Minister of Justice said:

“I wiil give my hon. iricnd the teason why it is there. As it is, if 2 man
is prosccuted for having caused bodily injury, the jury cannot convict
him for any lesser offence, but wich this enactment the offence may be
reduced to the one provided [or in section 16, (i.e.. of the Bill).

The subsection as enacted in 1930 was amended by 1935, ¢.b6, s.4, by
adding:
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“And the provisions of sec. 1035, in so far as it authorizes the imposition
of a fine in lieu of any punishment otherwise authorized, and of 5.1081
of this Act shall not apply in the case of a conviction for an offence
under this subsection.”

"T'he Minister of Justice said (Hansard, 1935,Vol.I11,p.8164).
Yoo, It has been held by magistrates in various parts of Canada
that under the provisions of sec. 1635 of the Act they are still permitted
to impose a fine instead of the penaley of imprisonment, and fines have
been imposed in some cases that have been brought to the attention
of the Department. In one part of Canada it has been decided by
magistrates that under the provisions of sec. 1081 they are entitled to
suspend sentence altogether . . . . .. I am satisfied that it was not the
intention that these sections should apply to the offence mentioned in
8.285, 55.4, and in order to clear up the matter and make it definite this
amendment to the criminal code is proposed. If the amendment is
adopted it will not lie within the power of magistrates either to impose
a pecuniary penalty or to impose what we call suspended sentence.”

In 1947 the subsection was again amended (c.55, s.10) by adding

the proviso:

“Provided that any person who while intoxicated or under the in-
fluence of any narcotic occupies the seat ordinarily occupied by a
person driving a motor vehicle shall be deemed to have the care or
control of the said vehicle unless the said person establishes that he
did not enter or mount the said vehicle for the purpose of putting it
In motion,”

This proviso was agreed to aiter considerable debate. The Minister
of Justice pointed out that it took away the defence “I was too drunk
to be guilty,” there having been recent court decisions that a man might
be too drunk to have the care or control of a motor vehicle. He re-
ferred aiso to a recent judgment of the Supreme Court of New Bruns-
wick “which is most caustic in its reference to the law-makers.” (Han-
sard, 1947, vol. VI, 5046).

The word “intoxicated” is not defined. It has been, however, the
subject of much discussion in the cases and what emerges is, it is sub-
mitted, less a definition than a test. It has been pointed out that the
ward may not have a uniform meaning in every context, but, for the
purposes of 5.285(4), the explanation most commonly quoted is that
given by Boyle, |, in the case of McRAE v. McLAUGHLIN MOTOR
CAR COMPANY, [1926]1 D.L.R. 372. He said:

“Intoxication, it must be remembered, is a mental and physical condi-
tion caused by the consumption of alcohol in some form or another.
Some people believe that a man who takes any alcohol thereby be-
comes intoxicated. In my opinion, the degree of intoxication contem-
plated by Parliament in enacting section 285(C) is a state of intoxica-

tion during which, if permitted to drive a motor car, it would be a

danger to the public”.

This has been followed in R. v. OUELILETTE({1931), b5 C.C.C.389;
R. v. LEVESQUE(1938), 44 Rev. de Jur.309; R. v. LEAHY (1939), 73
C.C.C.99; GIDDINGS v. R.(1917), 89 C.C.C.346 and R. v. ZASADNY
(1948), 92 C.C.C.105.
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In R. v. OUELLETTE it was held that a charge of having the care
or control of an automobile while under the influcnce of liquor dis-
closed no offence under 5.285 {(4) and was not the same thing as “while
intoxicated”.

R. v. LEVESQUE is to similar effect, holding that to be intoxicated
is different from being under the influence of liquor.

In 33 Corpus Juris 479, “intoxicated’ is said te mean "drunk; drunk
from use of spirituous liquor.”

An American authority, Gray's Attorney’s Text Book of Medicine, 3rd
ed.,Vol. I, p.617, says:
“Common legal phrases are ‘in an intoxicated condition’, ‘in a drunk
or partly drunken condition’, and ‘under the infiluence of liquor’.
Black’s Law Dictionary considers these provisions to be essentially
synonymous, but not with the phrase ‘while intoxicated” which repre-
sents a more advanced stage of alcoholism.”

In McKNIGHT v. GENERAL CASUALTY INSURANCE CO.,

[1931}3 D.L.R.470, the {ollowing appears, per Macldonald, J.A., at p.480:
“One is, in my view, ‘intoxicated’ within the meaning of this statutory
condition, when he is not in a fit state to drive a car because of the
too free use of liquor.”

In GENERAL CASUALTY INSURANCE CO. v. LAMBERT &
VANCE, [1930]3 D.L.R.1007 {(at p.1008), 35 C.]J. 802 is quoted as {ollows:
“ ‘Intoxication is 2 broad and comprehensive term, having a different
meaning to different persons. . .. .. In the absence of any controlling
definition, the word should be given a reasonable interpretation,
having reference to the purpose of the instrument in which it 1s used."”
The judgment proceeds at p.1009:
“According to some definitions the word may be applied to any
mental exhilaration however slight, produced by alcohol without re-
gard to its effect on the judgment or reasoning process ... ...

Then a portion of the judgment in ELKIN wv. BUSCHNER, 16
Atlantic 102, is pertinent, as follows: '"Whenever a man is under the in-
fluence of liquor, so as not to be entircly himself, he is intoxicated; al-

. though he can walk straight, although he may attend to his business,
and may not give any outward and visible signs to the casual ob-
server that he i1s drunk, yet if be is under the influence of liquor so as
not to be himself, so as to be excited [rem it and not to possess that
clearness of intellect and that control of himself that he otherwise
would have, he is intoxicated."”

In R. v. CONSTABLE (1936), 66 C.C.C.206, at p.208, Harvey, C.].
A., quoted the New Oxford Dictionary as defining “intoxication” to be
“The action of stupeflying with a drug or alcoholic liquor; the making
drunk or intoxicated; the conditjon of heing so stupefied or made drunk.”
He adds: “The last portion of the dcfinition is the one applicable”,
there having been evidence that accused “was under the influence of
liquor, that he appeared drowsy and went to sleep soon after he was
locked up. As the trial Judge points out, that is a diflerent thing from
saying that he was intoxicated.” Words similar to those used by Boyle,
Jo in McRAE v. McI.AUGHUELIN have heen used in other cases.

In LINDAL . US. FIDELITY &e. COMPANY, [1933]2 D.LR. 148
(S.C.C)), at p.180, intoxication was referred to as “A condition in which
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a person is unable to drive a motor car with safety by reason of the
quantity of alcohol which he has consumed.”

In AMERICAN AUTO INSURANCE CO. v. DICKSON, [1943]
S.C.R, 143, at p.149, Taschereau, J., adopts the finding of the Courts be-
low on the question of intoxication, quoting the words of the trial judge:
“So affected in his mental, physical and nervous process that he lacked
to an appreciable degree the ability to function properly in relation to
the operation of his automobile.” It may be remarked in passing that
these insurance cases are relevant because EARNSHAW v. DOMINION
OF CANADA GENERAL INSURANCE €0O.(1948), 80 C.C.C.35, is au-
thority for the proposition that the fact of intoxication must be proved
by evidence which is not capable of explanation on any other theory.

.dIn R, v. MAYOSKY, [1946] O.R. 126, at p.131, Robertson, C.J.O,,
said:
“It cannot be too strongly emphasized, however, that something less
than intoxication may make driving a motor vehicle dangerous
...... In the case of this appellant, he had, beyond question, got
into a condition through drink, that made him, if not incapable of
driving properly, at least indifferent as to how he drove.” )

In GIDDINGS v. R{1947), 89 C.C.C346, Campbell, C.J.P.EI, said:
“Since its passing in 1921, the provisions of Criminal Code 5. 285 (4)
...... regarding intoxicated driving has received very little reported
interpretation. Appellant’s counscl cited a group of cases which adopted
the definition of intoxication as ‘a state of intoxication during which,
if permitted to drive a motor car, it would be a danger to the pub-
lic.," This definition was used by Boyle, J., in an Alberta civil case—
MeRAE v, Mcl AUGHIIN MOTOR CAR COMPANY, [1926]1
DR, 372—and is no doubt correctly stated and correctly applied to
the facts of that casc. ... .. [ do not consider that Parliament in using
the word ‘inttoxicated” simpliciter, intended it to be refined into de-
grecs, or intended that only an advanced state of alcoholic inebriation
would constitute an offence, “Under the influence of liguor’ in ordinary
language mcans under the intoxicating influence of intoxicating lig-
uor. Not only the drunk is a menace on the highway. It is common
knowledge that even mild intoxication has the cffect of relaxing
normal caution and inducing the taking of chances, while judgment
of speed and distance are impaired and reactions to situaitons are
retarded.

It therefore seems clear to me that a driver who is to any degree
under the influence of liquor comes within the definition of Boyle,
J. as being a potential danger to the public. . .. .. The question
appears to be not what degree of intoxication is proved, but what
proal is required of any degree of intoxication.”

This case was followed by a District Court Judge in Alberta in R, v,
POLLOCK, [194712 W.W.R.973.

In R.w MceCAUTEY(I040), 96 C.CC355 (CoCt. N.S), it was said
{at p.364): "My conclusion is that the meaning of ‘intoxicated’ as used
in s.285(4) of the Code is its common and ordinarv meaning, viz,, the
condition of being stupefied or disordered in intelleat with an alco-
holic liquor.” Tt was held also that jt is not nccessary that there be
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evidence of danger to the public in an accused’s driving, although the
manner in which a motor vehicle is operated may be important evidence
of its driver’s condition,

This case was cited with approval in DESBIENS v». R.(1951), 103
C.C.C.36 (Que. 5.C.) ar p.41:

“Intoxication is the stupefied condition of a person who has imbibed
aleoholic liquor in sufficient quantity to make him lose totally or par-
tially the use of his mental or nervous faculties. To be intoxicated in
the legal sense, it is not necessary to be dead drunk any more than
to be ill it is necessary to be dying. It suffices that an individual be
affected by alcohol to the point of no longer having his normal con-
trol, his judgment, or, in a word, that he no longer has the use of all
his intellectual or physical faculties.”

Before leaving this topic it may be mentioned that in an American
case, LAWRENCE v. THE CITY OF 1.OS ANGELES(1942), 127 Pac,
2nd.931, it was held that the opinions, of qualified medical doctors as to
whether an individual was intoxicated, predicated upon the percentage
of aleohol in an individual’s blood, though not conclusive, are admissible
when there is a proper preliminary showing that blood tests upon which
the opinions have been predicated, have been properly conducted. In
this case the percentage was 0.28, and it is noted that the consensus of
medical opinion seems to be that 0.15% by weight is conclusive evidence
that a driver is under the influence of alcohol.

This case may be compared with the Alberta case of R. v. FORD,
[1948]1 W.W.R. 404, in which the accused was charged with motor man-
slanghter. At his trial, evidence of a test of blood taken from him was
admitted upon the question of intoxication. However, the Appeliate
Division ordercd a new trial. Written reasons were not given, but the
objection appears to have been that the evidence so furnished by the
accused himself was not voluntary.

Similarly in R. v. GAGNON(1919)}, 100 C.C.C.262 (Que. 8.C.) it was
held that a blood test is a method of proof that may constitute an ad-
mission which is much more important than a declaration made by the
accused. Evidence of the blood test was refused, it being held further
that there had heen an inducement held out to the accused to permit it
In rejecting the evidence the court followed R. v, FRECHET TFE{1948),
93 C.C.C.111 (affirmed without written reasons (1949), 94 C.C.C.392), in
which the Court refusced to permit evidence of a blood test which had
been made without the consent of the acensed and without any warnin
being given to him. Sce also comments in R. ». LEALI¥(1939), 73 C.C.C.
99 at p.102,

There has been conflict of judicial opinion on this question. In R.
v. McNAMARA (1950), 99 (.C.C.107, the Ontarie Court ol Appeal held
that there is no analogy between the taking of a bleod sample without
consent and the taking of a statement which was not voluntary, This
was followed in R. v. BAKER{1952), 102 C.C.C.295, where it was held
that evidence ol the analysis of a blood sample taken from the accused
while he was unconscious and therelore without his consent, is admis-
sible on a charge ol driving while intoxicated, These cases may be com-
pared with R, v. NOWELL, [1918] 1 Al} EXR.794, In that case a motor-
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ist arrested on a charge under the Road Traffic Act, refused at first to
be examined by a police doctor, but later upon being told by the doctor
that it might be to his advantage, underwent an examination, after
which he was certified to be in a state unfit to drive owing to his con-
sumption of alcohol. It was held that the doctor was acting reasonably
in LEE interests of the person he was examining, and that his statement
could not be regarded as an inducement for the accused to do something
$0 as to bring into operation the law which excludes confessions made
as a result of persnasion, promises or threats,

Although this confiict has becn resolved by amendments made in
1951, now 5.224(3) and (4), questions still arise concerning the method of
such tests and their weight as evidence. However, in R. v. DONALD
(1954), 11 W.W.R. (N.S.) 188, the magistrate considered evidence of alco-
hol in the blood along with expert evidence regarding its effect, as cor-
roborative of his findings on the other evidence.

Upon the matter of proof there is another point, and another con.
flict of opinion, that calls for notice. In the Pollock case, supra, it was
held that where a policeman has testified to the actions, appearance,
language and general condition of the accused at the time of his arrest,
the policeman’s statement "he was drunk” in answer to a question framed
as a question of fact, is admissible in evidence. However, in R. w.
ZASADNY(1948), 92 (C.C.C.103, the Judge refused to follow R. v. POL-
LOCK, and GRIMSTEIT v. McDONALD(1949), 96 C.C.C.272, and
R. v. MARKS(1952), 103 C.C.(C..368, are also critical. On the othet hand,
R. ». COX(1918), 93 C.C.C.32, seems to support R. v. POLLOCK, The
following is quoted:

"It seems clear, however, that the purpose of the prohibition of 5.285
is for the protection of people on the highway, and that when a
person is in such a statc ol intoxication that his driving is a menace
to the public safety, he must be intoxicated within the intention, and
therefore, the meaning, of the term as used in the section.”

CARE OR CONTROL

The earliest casc upon this subject appears to be R. v. HIGGINS
(1928), 50 C.C.C.381. In that casc the accused, while driving on a high-
way, ran into a ditch and so damaged his car that it could not be op-
erated. While he was waiting for a repair truck to come, a passing
motorist oflered him liquor and he became intoxicated. When the re-
pair truck came he stood on the running board of his car and guided
1t while it was being towed back to the highway. He was charged with
being in charge of a motor vehicle while intoxicated, and convicted.
There was an appral by way of stated case and the conviction was
quashed. The following is quoted from the judgment on appeal:

“T think it is clear that the provision as to carc or control was in-
tended as an alternative to the driving of the car, so as, for example,
to provide [or the conviction of an intoxicated driver sitting in his car
white at rest, or of an intoxicated owner driven in his car by a chauf-
feur obliged to obey his orders.

But I think the section must be confined to a motor vehicle which
is either being driven or is capable of being driven, and cannot apply
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to a car which is out of commission and cannot be operated under its
own power. The whole of 5285 deals with offences relating to the
operation and driving of motor vehicles. The motor car here was not
capable of being driven at the time of the alleged offence, and in my
judgment the magistrate was wrong in holding that the accused was
guilty of any offence under ss.4.”

This case must be compared with R. v. HENRY(1934), 61 C.C.C.207,
and it is impossible not to feel that the two are in conflict. In the
latter case the magistrate, considering himself bound to follow R. v.
HIGGINS, dismissed a charge of having care or control of a motor
vehicle whilst intoxicated, and the Crown appealed by way of stated
case. The facts were that the respondent, while intoxicated, was at the
wheel of his car which was disabled and was being towed by a motor truck
to which it was attached by a rope. Dennistoun, J.A. said (at p.211):

“In the case at bar we have the car of a drunken man being towed on
the end of a rope along a main highway at night.

He has no control over the motive force applied to the car, but he
has control of the stecring-wheel and the brakes. He may sway, or
*yaw”, to use a nautical term, to the right or left of the line of travel
for distances varying with the length of his tow-rope. He is a menace
to passing traffic and has it in his power to inflict serious injury to
persons or vehicles passing upon the highway.

Moreover he has control of the brakes, and unless he closely ob-
serves the speed of the towing car, and conforms to it, he may collide
with it and damage both cars, or cause injury to their occupants.

That a vehicle which is incapable of proceeding under its own
power under such circumstances is no longer a mator car within
the meaning of the Cr, Code, I cannot concede.”

And at p.212:
“In my opinion Parliament, when using the word ‘control’, did not in-
tend to restrict the word to cases in which sclf-propulsion was in the
power of the driver, but intended to include control of any mechan-
ism of the car, which, if misapplied, might endanger the public safety.”

R. v. HENRY was followed in R. ». BOIVIN(1950), 96 C.C.C.234. In
R.v. YOUNG(1989), 71 C.C.C.340, it was held that an intoxicated person
occupying the driver's seat of an automobile which has stalled and is
incapable of motion under its own power, cannot be convicted under
5.285(4); the words “whether in motion or not” relate only to a motor
vehicle which can be sct in motion. This case of course would be affected
by the praviso added in 1947.

Another case which would be so affected, is that of R. v. BUTLER
(1939), 73 C.C.C.86, in which it was held on appeal that a person sitting
behind the wheel of a car cannot be convicted on a charge under 5.285
(4) of having care or control of the car if he is so intoxicated as to be
totally incapable of sctting the car in motion even though it is capable
of being set in motion by the ordinary means.

The New Brunswick case to which the Minister of Justice referred
when introducing the proviso in 1947, was probably that of R. w.
THOMSON(1940), 15 M.P.R.300. In that case, the defendant, while in-
toxicated, entered his motor car and sat, not directly behind the steer-
ing wheel, but in the middle of the seat. He began to sound the horn, and
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explained that he did so to attract the attention of his friends, who
were in the vicinity, in order to get one of them to drive him home. It
was held on appeal that the conviction must be quashed on the
ground that, as the defendane had sworn that he had no intention of
driving the car, and mens rea not having been excluded by statute, he
must be given the bevefit of the doubt. Per Baxter, C.]J.N.B.:
“(*Care’) is probably intended Lo cover the possible omission, because
of intoxication, of such acts ol care as would or might occasion harm,
such acts, in short, as would render any person liable in damages for
negligence. ‘Control’ does not need definition. The man who is in a
car and has within his reach the means of operating it, is in control of

It will be rare indeed that innocent intention can be made mani-
fest in these cases but when that does occur it is impossible by some
mere technical quirk of language to punish it as if it were a guilty in-
tention. Until Parliament says definitely that mens rea is to be ex-
cluded from this section such cannot be the attitude ol the Courts.”

R.v. THOMSON and R. v. BUTLER were {ollowed in Nova Scotia
in the case of K. v. MANNING(1941), 75 C.C.C.283, where it was held
that a person asleep over the wheel ol a car, so drunk as to be incapable
of actively caring for or controlling the car, is not guilty of an offence
under 5.285(4).

Thesc three cases were reviewed at length in Nova Scotia on an appeal
from conviction under similar circumstances in R. v.. CROWE(1941),
16 M.P.R.101, in which the Court arrived at a different conclusion and
held that mens rea was excluded. Per Chisholm, C.J., at p.105:

“Parlianent [elt obliged to dcal drastically with the conditions under
which so much loss of life and damage to property took place. Hence
the rigid prohibition against permitting intoxicated persons (o have
control ol a motor vehicle. Not only were persons who were intoxicated
penalized for driving a motor vehicle, but they were made liable to
punishment il found in charge of a motor vehicle not in motion. The
prohibition was made absolute in terms.”
Per Hall, J. (p.115}:

“I have reached the conclusion that sec. 285(4) of the Code absolutely
prohibits any intoxicated person to have the control of a motor ve-
hicle whether it is in motion or not. It is not an offence in which any
mental element such as knowledge or intent must be shown in order
to convict.”

In ARSENAULT v. R,(1946), 86 C.C.C.13, at p.48, it was said:

"As to the control of the car, it is unnecessary to decide whether an
owner, who turns over the actval driving of a motor vehicle to a
friend but continues to ride in the front seat with him, does or does
not retain the care and control of the car. The appellant in this case
actually set the motive power in action; and if the police constable
had not been on the spot, with his arm through the window of the
car, the appellant might very well have driven away. Such a situation
is fraught with grave potential danger and seems to be clearly con-
templated by the words ‘whether it is in motion or not' in s.285(4).
{As to subsequent offence) The oflence of intoxicated control con-
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tains no elements which are not present in the offence of intoxicated
driving.”

In R. v. LITTLE(1947), 2] M.P.R.17, it was held that on a charge
of driving a motor vehicle while intoxicated, it is not enough for the
Crown to show that accused was sitting, intoxicated, in the front seat
of his car when another car collided with it, It may be observed, how-
ever, that the offence in this case was alleged as of March 31st, 1947,
The proviso added in 1947 was assented to on July 17th, 1947.

There have been the following reported decisions since that amend-
ment:

In R. v. McLEQD{1948), 91 C.C.C.224, it was held that an indictment
charging that accused on a named day “did have the care or control of a
motor vehicle in the public strect” is wide enough to cover care and con-
trol in any street in the place named on the day alleged including care
and control after parking the car, leaving it for a short while and then
re-entering and falling asleep while the car is still stationary.

In R. v. CONLIN(1948), 92 C.C.C58, the judgment of a County
Court in British Columbia, it was held that a person who is so intoxi-
cated as to be incapacitated and who is found slumped under the steer-
ing wheel of a motor car in the scat ordinarily occupied by the driver,
may be found guilty of an offence under s.285(1) notwithstanding the
ahsence of mens rea. However, no conviction can be made of having care
or control of a motor vehicle while intoxicated if the car could not be
set in motion undet its own power:

“T am of the opinion that the amendment (i.e., of 1947) takes the prin-
ciple of mens rea completely out of the subsection so that if an ac
cused while intoxicated sits behind the steering whecl of an automo-
bile he has the carc and contro! of that motor vehicle, subject how-
ever to the limitation as to whether or not the automobile can be set
in motion.”

Upon the question of mens rea, this is in accord with R. v. MacKA4Y,
[1949) O.W.N.471, from which the {ollowing is quoted:

“The fact is . . . ... that (accused) was intoxicated, and that he oc-
cupied the seat of a motor vchicle ordinarily occupied by the person
driving such motor vehicle while such motor vehicle was stationary on
a private driveway. . . ... In my view the section . ., , .. is an absolute
prohibition of anyone while intoxicated or under the influence of any
narcotic to have the care or control of a motor vehicle or automobile
whether it is in motion or not. I am somewhat strengthened in this
view by the decision of my brother Kelly in the case of R. v. HYATT
(1945}, 84 C.C.C.253."

R.v. HYATT, supra, was a departure from two earlier cascs decided
in Ontario, FORBES.v. R.(1943), 79 C.C.C.116, and R. v. ARMSTRONG
(1943), 80 C.C.C.322. These followed R. v. BUTLER and held (as stated
in R. v. ARMSTRONG) that accused could not be convicted although
he was found slumped over the steering wheel, becausc he was “so in-
toxicated as not to be conscious that he had the care or control of the
car.” (It may be noted that someone else had driven Armstrong to the
place where he was found, and had left him there because the car had
developed engine trouble.)
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On the point of law as to mens rea, Kelly, J., in R. v. HYATT, at
p-259-260, came to a different conclusion. He said:

“As the operation of a motor vehicle, because of its great momentum
and the speed with which it can be operated, is a potential danger to
the public, and especially so in the hands of an intoxicated person, 1
believe that Parliament in passing s.285(4) of the Code, intended
absolutely to prohibit intoxicated persons being in control of motor
vechicles. .. ...

In the present case the accused, according to his own evidence, was
able to get into the front scat of his motor truck and was apparently
able to insert the ignition key in the ignition lock of the truck and turn
the ignition on, atthough he stated he got into his truck to sleep. It is

uite evident that he was in a position to control the movement of
the truck except for the depree ol his intoxication that would render
a driver incapable of controlling his movements, and I cannot be-
lieve that it was ever intended to put a premium on that degree of in-
toxication that would render a driver totally incapable of controlling
his movements. Such a condition of stupor would be a potential danger
to the public, becausc such a driver on being aroused is likely to at-
tempt to operate the vehicle, which admittedly would be an offence
against the section.”

In R. v. TAIT(1951), 101 C.C.C.337, it was held on appeal that an
automobile standing in a traffic lane on a highway and unable to go be-
cause its supply of gasoline was exhausted, was a motor vehicle within
the meaning of s.285(4) and that an intoxicated person who was in
charge of it might be convicted. T'his case was followed in R. v. McT.EAN
(1953}, 107 C.C.C.32,

The English Road Traffic Act, 1930, s,15(1) uses the words “Any
person who when driving or attempting to drive, or when in charge of a
motor vehicle on a road or other public place is under the influence of
drink or a drug to such an cxtent as to be incapable of having proper
control of the vchicle shall be liable” to fine or imprisonment on in-
dictrent or on summary conviction.

In a case reported without name, {1931), 95 J.P.344, on the words
“in charge” ol a motor car, it was held that while the chauffeur was
away from the car and the employer was seated in it awaiting his re-
turn, the employer was in charge and liable to conviction if under the
mmfluence of drink to such an extent as to be incapable of having proper
control of the car.

In another case reported without name, (1938), 97 ]J.P.656, defendant
was stooping in front of a motor lorry as if trying to start the engine.
Drunkenness was admitted, but it was argued that the fact of his stoop-
ing in front of the radiator did not imply that he was in charge of the
car. It was held that while a car was on the road, the owner was respon-
sible whether actually inside or not.

In R.v. HAWKES{(1931), 22 Cr.App.R.172, it was held that:

“The jury ought to have been asked whether they meant by their
last answer that the appellant was under the inflluence of drink to
such an extent as to be incapable of having proper control of the
vehicle, and we cannot reject the view that if that question had bren
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pointedly put, they might have answered in the negative or said that
they were not agreed on that point.”

In 77 Sol.Jo.786, there is comment upon a case in which the accused
was {ound in a heavy sleep lying right across the front seat of a stationary
car. He admitted that he was drunk, but said that he had no intention of
driving the car, the driver ol which was inside a nearby house. The
Magistrate accepted his story, but held that he was in charge of the car
within the meaning of the Act. See also R. v. PRESDEE(1927), 20 Cr.
App.R.95.

While the great majority of the reported cases turn upon the appli-
cation of the words “intoxicated” and “care or control”, guestions of
rocedure have arisen. Of ihese, the case of McDONALD v, DOWN
1939), 71 C.C.C.179, is the most important. In that case the plaintitf
had been convicted under s.285(4) and the police had taken possession
of his motor truck under the provisions ol a provincial statute. The
plaintiff took proceedings for the return of his truck on the ground
that the provincial statute was ulfra vires. The application was refused
and it was held, following BEDARD v. DAWSON & A4.-G. Que(1921),
39 C.C.C.175, and 40 C.C.C. 404:
“That the provincial legislation in question is not legislation in crim-
inal matters, nor legislation with respect to procedure in criminal
matters; that the statute simply dectares what, in Ontario, will be the
civil effcet with respect to the use of a car in which a particular offence
against the criminal law has been commiited; that the Statutc is in
no way repugnant to Federal legislation; that it does not create an
offence already created; that it does not add to or vary the punishment
already decreed by the Criminz] Code; that it does not change or vary
the procedure to be followed in the enforcement of any provision of
the Criminal Code; and finally, that it is legislation purely and simply
to detcrmine the civil consequences of a criminal act.”
It was held too, that what the Legislature had provided was part of is
general plan of regulating the use of motor vehicles on provincial roads.
It is to be noted that this civil conscquence might [all upon a person
other than the one convicted {e.g., a parent who has allowed his child
to drive his car),

R. v. BIXEI(1933), 60 C.C.C.85 (Ont.), was a police magistrate’s de-
cision that he had no jurisdiction to try an accused on a charge of being
intoxicated while in charge of a motor car without first obtaining the

consent ol the accused, the offence being one triable either on indictment
or on sumImary conviction.

This was disapproved of in R. v. FANNING(1935), 9 M.P.R.376
{Sup.Ct. N.8. en banco). The following is quoted from the judgment:
“It is contended by counsel for the appellant that the Magistrate had
no jurisdiction to try the case without the consent of the accused . . . . ..
I think there can be no doubt that under the scction a Magistrate has
absolute jurisdiction to proceed by way of summary conviction, and
that an accused has no option in the matter. The section is plain, and
I think can have no other meaning. It stipulates that one charged with
this offence may be tried and convicted by the Magistrate, or that the
Magistrate may proceed by way of preliminary inquiry, and this court
cannot read something else into the statute.”



422 MARTIN'S CRIMINAL CODE

Section 222 —continued

But again, it is impossible to reconcile R. v. FANNING with R. v.
CUMMINGS(1939), 71 C.C.C.39]1, in which the samec Court held that it
had no jurisdiction to hear an appeal from the decision of a County
Court Judge, delivered on appeal from summary conviction under
5.285(4), which was precisely what it had done in R. v. FANNING. It
is observed however, that the question of jurisdiction of the Court en
banco does not appear to have been raised in R. v. FANNING and that
case was not referred to in R. v. CUMMINUGS.

DRIVING WHILE ABILITY 10 DRIVE 1S IMPAIRED.,

223. Every one who, while his ability to drive a motor vehicle is
impaired by aleohol or a drug, drives a motor vehiele or has the
care or control of a motor vehicle, whether it is in motion or not, is
guilty of an indictable offence or an offence punishable on summary
conviction and is liable

(a) for a first offerice, to a fine of not more than five hundred

dollars and not less than fifty dollars or to imprisonment for
three months or to hoeth,

(b) for a second offence, to imprisonment for not more than

three months and not less than fourteen days, and

(c¢) for each subsequent offence, to imprisonment for not more

than one year and not less than three months.

This is the former 5.285(4a).
See also 5.224 and 225,

The rcader cannot fail to have noticed the several conflicts of judicial
opinion on points arising in connection with the offence of driving while
intoxicated. Partly in recognition of these conflicts, but principally in an
endeavour to cope with the growing menace to the safety of highway
traffic that is involved in the use of liquor, Parliament created this of-
fence by 1951, c.47.

In R. v. MARKS(1952),103 C.C.C.368, a case under 5.285(4a) as passed
1951, .47, 5.14(2), the following appears at p.375:

“In my view there must be tangible physical evidence of actual driving
impairment in the lorm of one or more of the usual indications of
such impairment from alcohalic or drug influence.”

However, in HURLEY v. TAYLOR{1953), 107 C.C.C.220, Winter, J.,
of the Supreme Court of Newloundland, took this as not meaning that
there must be evidence of actual driving. In upholding a conviction
he said (at p.222):

“If his condition js such that he is found on examination to be un-
questionably ‘intoxicated’ (under s.285(4)) or short of that, genuinely
impaired in his ability to drive, what need should there be to prove
that he actually drove erratically or dangerously?”

CONVICTION UNDER SECTION 223 WHEN CHARGED WITH OFFENCE UN-
DER SECTION 222~ Presumption of care or control,—Chemical analysis.—
No obligation 1o give sample,

224. (1) Where an accused is charged with an offence under
section 222, and the evidence does not establish that he committed
an offence under that section, but establishes that he committed an
offence under section 223, the accused may be convicted of an of-
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285. (4a) Every one who, while his ability to drive a motor vehicle or autono-
bile is impaired by alcohol or any drug, drives any motor vehicle or automobile,
or has the care or control of a motor vehicle or auiomobile, whether it is in mo-
tion or not, is guilty of an offence and liable upon summary conviction or upon
conviction under indictment

{a) for a first offence, 1o a fine not exceeding five hundred dollars and not less
than fifty dellars or to imprisonment for a term not exceeding three months or
to both fine and imprisonment;

(b) for a second offence, to imprisonment for a term not exceeding three months
and not less than fourieen days; and

{¢) for each subsequent offence, to imprisonment for a term not exceeding one
year and not less than three months

and section one thousand and thirty-five, in so far as it authorizes the imposition
of a fine in lieu of any punishment otherwise quthorized and section one thousand
and eighty-one do not apply where a person is convicted for a second offence or
any subsequent offence under this subsection.

{(4b) In proceedings under subsection four of this section the court may, if it is
satisfied that the accused is not guilty of that offence but is guilty of an offence
under subsection four a, find him guilty of an offence under subsection four a,
and a conviction under that subsection bars further proceedings for any such
offence arising out of the same facts.

{dc) For the purposes of subsections four and four a, where a person occupies
the seat ordinarily occupied by the driver of a moior vehicle or automaobile he
shall be deemed to have the care or control of the vehicle unless he establishes
that he did not enter or mount the vehicle for the purpose of setting it in motion.
(4d) In any proceedings under subsection four or four o the result of a chemical
analysis of a sample of the blood, urine, breath or other bodily substance of a
person may be admitied in evidence on the issue whether that person was intox-
icated or under the influence of a narcotic drug or whether his ability to drive
was impaired by alcohol or a drug, notwithstanding that he was not, before he
gave the sample, warned that he need not give the sample or that the results of
the analysis of the sample might be used in evidence.

fence under section 223 and the conviction bars further proceedings
for any such offence under section 222 or 223.

(2) For the purpose of sections 222 and 223, where a person oc-
cupies the seat ordinarily occupied by the driver of a motor vehiele
he shall be deemed to have the care or control of the vehicle unless
he establishes that he did not enter or mount the vehicle for the pur-
pose of setting it in motion.

(3) In any proceedings under section 222 or 223, the result of a
chemical analysis of a sample of the blood, urine, breath or other
bodily substance of a person may be admitted in evidence on the
issue whether that person was intoxicated or under the influence of
a nareotic drug or whether his ability to drive was impaired by alco-
hol or a drug, notwithstanding that he was not, hefore he gave the
sample, warned that he need not give the sample or that the results
of the analysis of the sample might be used in evidence.

(4) No person is required to give a sample of blood, urine,
breath or other bodily substance for chemical analysis for the pur-
poses of this section and evidence that a person refused to give such
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a sample or that such a sample was not taken is not admissible nor
shall such a refusal or the faet that a sample was not taken be the
subject of comment by any person in the proceedings.

This was the former subsecs.(4b) to (1e) of 5.285,

These provisions also were added to the Code by 1951, c.47. It should
be noted that the presumption as to care or control and the provision
as to chemical analysis apply to offences under both $5.222 and 223, also
that on a charge of driving while intoxicated, there may be a conviction
for driving with faculties impaired, if the evidence establishes the latter
offence but not the charge as laid. This provision was invoked in DOYLE
v, R.(1953), 107 C.C.C.375.

ORDER PROHIBRITING DRIVING.—Copy of order for registrar.—Driving
while dizqualified.

225. (1) Where an accused is convicted of an offence under
section 192, 193 or 207 committed by means of a motor vehicle or
of an offence under subsection (1) of section 221 or under section
222 or 223, the court, judge, justice or magistrate, as the ease may
be, may, in addition to any other punishment that may be imposed
for that offence, make an order prohibiting him from driving a mo-
tor vehicle on the highway in Canada

(a) during any period that the court, judge, justice or magis-
trate considers proper, if he is liable to imprisonment for life
‘in respect of that offence, or

(b) during any period not exceeding three years, if he is not
liable 10 imprizonment for life in respect of that offence.

(2) Where an order is made pursuant to subsection (1), a copy
of the order certified under the hand of the justice or magistrate or
under the hand of the judge or the clerk of the court and sealed with
the seal, if any, of the court, shall

(a) where the accused holds a permit or licence to drive a mo-
tor vehicle, be sent to the registrar of motor vehicles for the
province in which the licence or permit was issued, or

(b) where the accused does not hold a permit or licence to
drive a motor vehicle, be sent to the registrar of motor vehicles
for the province in which the accuszed resides,

(3) Every ome who drives a motor vehicle in Canada while he is
disqualified or prohibited from driving a motor vehicle by reason of

(a) the legal suspension or cancellation, in any province, of
his permit or licence to drive a motor vehiele in that province,
or
(b) an order made pursuant to subsection (1),

is guilty of an offence punishable on summary conviction.

This is a combination of the former 5.285(7) and (8) as enacted in
1947 bue extends the power to make an order 1o Prohibit driving to cases
where the accused is convicted of driving with faculties impaired. Note
however that the offence under 5.221(2) is not included.

MOTOR VEHICLE EQUIPPED WITH SMOKE SCREEN.

226. Every one who, without lawful exeuse, owns or has the ecare,
charge or control of a motor vehicle or vessel equipped with an ap-
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(4¢) No person is required o give a sample of blood, urine, breath or other
bodily substance for chemical analysis for the purposes of this section and evi-
dence that a person refused to give such a sample or that such a sample was not
taken is not admissible nor shall such a refusal or the fact that a sample was not
taken be the subject of comment by any person in the proceedings.

285.(7) ta) Where any person is convicted of an offence under the provisions of
subsection one, twe, four or six of this section the court or justice may, in
addition to any other punishment provided for such offence, make an order
prohibiting such person from driving a motor vehicle anywhere in Canada during
any period not exceeding three years.

(b) Where any person is convicted of manslaughter arising out of the aperation
of a motor vehicle the court mnay, in addition to any other punishment provided
for such offence, make an order prohibiting such person from driving a motor
vehicle anywhere in Canada for such period as the court deems proper.

(c) Int the event of such an order being made under paragraph (e) or (b} hereof,
the court or justice shall forward a copy thereof to the registrar of motor vehicles
for the province wherein a permit or licence (o drive a motor vehicle was issued
to such persan. Such copy shall be ceriified under the seal of such court or justice
or, if there be no such seal, under the hand of a judge or presiding magistrate of
such court or of such justice.

(8) Every one is guilty of an offence and liable on summary conviction to im-
prisonment for a term not exceeding six months or to a fine not exceeding five
hundred dollars or to both such imprisonment and fine who, whilst disqualified
from driving a motor vehicle or an automobile by reason of the legal suspension
or cancellation in any province of his permit or licence to drive therein, or by
reason of an order made under the provisions of subsection seven of this section,
drives any motor vehicle or automohile anywhere in Canada.

285.(5) Every person who owns, drives or is in charge of an automobile, motor-
cycle, boat or other vehicle of transport equipped with an upparatus for making
& smmoke screen, is guilty of an offence and liable on summary conviction to a fine
not exceeding five hundred dollars and costs, and not less than fifiy dollars and
cos1s, or to imprisonment for any term not exceeding twelve monthy and not less
than one month, or to both fine and imprisonment.

paratus for making a smoke screen is guilty of an offence punishable
on summary conviction.

This is the former 5.285(5) enacted in 1934, as amended in 1947, with
the addition of the words “without lawi{ul excuse”. These recognize that
vehicles or vessels of the armed forces may be equipped with such ap-
paratus.

The only regmrterl case under the section is R. v. CONRAD{1938), 70

C.C.C.100 in which the following appears in the judgment of Chisholm,

C.J.N.S:
“In construing subs. b, the purposc ol the cnactment must be kept in
view. Smoke screens, when used, are used for the purpose of concealing
the identity or exact position of the carriage or craft, equipped with
the apparatus for making them. Only in warlare or in attcmpts to
commit crime, such as smuggling, have they any purpose, so far as I
know. When, therefore, the word bhoat was included in the subsection,
it must surely have been intended to mean any craft afloat, which
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carries goods or passengers. It would, I think, be very unreasonable to
suppose that any particular style of boat was intended, and that boats
of one kind, having the appliances for making a smoke screen should
be liable, and other boats with the same appliances, but of a different
style, should be free to catry on with impunity. The term boat in this
subsection is to be understood in its broad sense, and, so understood,
it will include within its scope the motor vessel which was (here)
seized."”

IMPEDING ATTEMPT TO SAVE LIFE.
227. Every one who
(a) prevents or impedes or attempts to prevent or impede any
person who is attempiing to save his own life, or
(b) without reasonable cause prevents or impedes or attempts
to prevent or impede any person who is atitempting to save the
life of another person,
is guilty of an indictable offence and is liable to imprisonment for
ten years.

This is the former 5.285, which referred 1o shipwrecks, widened to
apply in other circumsiances. $.286 was s.254 in the Code of 1892
%amended in 1893). It was s.195 in the L.D.C. into which it was taken
rom the Offences against the Person Act, 1861, s.17, Greaves’ Criminal
Law Acts, p.31 says ot it:

“This clause is taken from the 7 Will, 4 & 1 Vict., ¢. 89, s.7.
Under the 7 Will. 4 & 1 Vict., .89, 5.7, if A. were pulling B. out of
the water, and C. prevented A. from doing so, G. would have been
guilty of no offence, except an assault; the words in italics were in-
troduced to meet this and similar cases.”
The words in italics are “or shall unlawlully and maliciously prevent
or impede any person in his endeavour to save the lile of any such per-
son as in this section first aforesaid.”

DUTY TO SAFEGUARD DANGEROUS PLACES.—Idem.—Offences.

228. (1) Every one who makes or causes to be made an opening
in ice that is open to or frequented by the public is under a legal duty
to guard it in a manner that is adequate to prevent persons from
falling in by accident and is adequate to warn them that the opening
exists.

(2) Every one who leaves an excavation on land that he owns er
of which he has charge or supervision is under a legal duty to guard
it in a manner that is adequate to prevent persons from falling in by
accident and is adequate to warn them that the excavation exists,

(3) Every one who fails to perform a duty imposed by subsection
(1) or (2)

(a) is guilty of manslaughter, if the death of any person
results therefrom,

(&) is guilty of an offence under subsection (2) of section 231,
if bodily harm to any person results therefrom, or

{c) is guiity of an offence punishable on summary convietion,

This is the [ormer 5.287 re-drawn. It was s.255 in the Code of 1892
and ss. 29,30 and 31 in the Offences againsi the Person Act, R.S.C. 1886,
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286. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment

{a) who prevents or impedes, or endeavours to prevent or impede, any ship-
wrecked person in his endeavour to save his life; or

(b) who without reasonable cause prevents or impedes, or endeavours to prevent
or impede, any person in his endeavour 1o save the life of any shipwrecked person.

287. Every one is guilty of an offence and liable, on summary conviction, to a
fine or imprisonment with or without hard labour, or both, who

{a) cuts or makes, or causes to he cut or made, any hole, opening, aperture or
place, of sufficient size or area to endanger human life, through the ice on any
navigable or other water open to or frequented by the public, and leaves such
hole, opening, aperture or place, while it is in a state dangerous to human life,
whether the same is frozen over or not, uninclosed by bushes or trees or un-
guarded by a guard or fence, of sufficient height and strength to prevent any
person from accidentally riding, driving, walking, skating or falling therein; or
(b} being the owner, manager or superintendent of any abandoned or unused
mine or quarry or property upon or in which there is any excavation of a suffi-
cient area and depth to endanger human life, leaves the same unguarded and
uninclosed by a guard or fence of sufficient height and strength to prevent any
person from accidently riding, driving, walking or falling therein; or

(c) omits within five days after conviction of any such offence lo so guard or in-
close the same or to construct around or over such exposed opening or excavation
a guard or fence of such height and strengih. ' .

(2} Every one whose duty it is to guard such hole, opening, aperture or place is
guilty of manslaughter if any person loses his life by accidentally falling therein
while the same is so unguarded or uninclosed.

c.162. The duties created are not changed but the criminal liability is
changed by subsec.(3)(b), which is new.

The following comment on s.287 appears in a civil action, LITTLE
v. SMITH(1914), 20 D.L.R.399:

“While the purpose of this enactment was the safeguarding of human
life, I have no doubt that a hole, opening, aperture or place left un-
guarded in contravention of it (i.e. 5.287), in a public highway, as the
Bay of Quinte is, is a nuisance; and, if it be a nuisance, the respondent,
having suffered damage different in kind from that which was suf-
fered by the public at large, is entitled to maintain an action for the
recovery of the damages which he has sustained. . . ...

...... I am unable to find any ground upon which the appellants
can escape liability if the hole which they had made in the ice was not
guarded as the Code requires, and the absence of the guard was the
cause of the respondent’s horse being drowned, notwithstanding that
the horse had escaped from the control of his owner and was running
away when he met his death. .. . .. ”

Concerning the duty imposed by 5.287(b), {now 5.228(2)), it was said in
EAST GREST OIL CO. LTD. v. R., [1945]S.C.R. 19], at p.203(per
‘Taschereau, J.):

“The duty imposed by this section is, therefore, to fence the excavation
in such a manner that a person riding, driving or walking shall not fall
therein accidentally. '
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We would, 1 believe, unduly stretch the scope of this section . ... ..
if we held that the fence must be built in such a way that entrance
to the premises is made impossible.

The law contemplates to protect a motorist or a pedestrian from a
danger of which he is unaware, and which may accidentally cause his
death, It does not apply, as in this case, to a trespasser who succeeds
in making his way to the excavation where the danger is obvious ... .."

SENDING OR TAKING UNSEAWORTHY SHIP 10 SEA,—Defences.—Consent
of Attorney General,
229, (1) Every one who sends or attempts to send or being the
master knowingly takes a Canadian ship
(a) on a voyage from a place in Canada to any other place,
whether that voyage is by sea or by coastal or inland waters, or
(b) on a voyage from a place on the inland waters of the
United States to a place in Canada,
in an unseaworthy condition from any cause, and thereby endangers
the life of any person, is guilty of an indictable offence and is liable
to imprisonment for five years.
{2) An accused shall not be convicted of an offence under this
gection where he proves
(a) that he used all reasonable means to ensure that the ship
was in a seaworthy state, or
(b) 1ihat to send or take the ship in that unseaworthy condition
was, under the circumstances, reasonable and justifiable.
(3) No proceedings shall be instituted under this section without
the consent in writing of the Attorney General of Canada.

Subsecs. (1) and (2) combine the former 55.288 and 289 which were
$5.256 and 257 in the Code of 1892, They were taken from 5.202 of the
E.D.C. which in turn came [rom 39 & 40 Vict.,c.80,5.1.

Subsec.(3) is the former s.595 with the substitution of the Attorney
Genceral ol Canada for the Minister of Marine and Fisheries. It was s.547
in the Code of 1892 and was explained by Sir John Thompson (Hamnsard,
1892, Vol. 11, Col. 3646} as {ollows:

“Prosecutions in England are very often carried on vexatiously by
single searuen or some other irresponsible partics, which delay the
sailing of the vessels, and that is a matter ol vast importance. For the
purpose of making the prosecution in England the conscent of the
Board of Trade is required. As the officers of the Minister of Marine
examine into the seaworthiness of vessels it is but fair that they should
be notified belore any such prosccution is taken.”

AssAULTs.

“ASSAULT.”
230. A person commits an assanlt when, without the consent of
another person or with consent, where it is ohtained by fraud,
(e} he applies force intentionally to the person of the other,
directly or indirectly, or
{(b) he attempis or threatens, by an aci or gesture, to apply force
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288. Every one iy guilty of an indictable offence and liable to five years' impris-
onment who sends, or attempis to send, or is a party to sending, a ship registered
in Canada to sea, or on a voyage from any port or place on the inland waters of
Canada to any port or place on the inland waters of the United States, or on a
voyage from any port or place on the inland waters of the United States to any
port or place on the inland waters of Canada in such an unseaworthy siate, by
reason of overloading or underloading or improper loading, or by reason of
being insufficiently manned, or from any other cause, that the life of any person
is likely to be endangered thereby, unless he proves that he used all reasonable
means Io ensure her being sent 1o sea or on such voyage in a seaworthy state, or
that her going to sea or on such voyage in such unseaworthy state was, under
the circumstances reasonable and justifiable.

289, Every one is guilty of an indictable offence and liable to five years’ im-
prisonment who, being the master of a ship registered in Canada, knowingly takes
such ship to sea, or on a voyage on any of the inland waters of Canada, or on a
voyage from any port or place on the inland waters of Canada to any port or place
on the inland waters of the United States, or on a voyage from any port or place
in the United States to any port or place on the inland waters of Canada, in such
an unseaworthy state, by reason of overloading or underloading or improper
loading, or by reason of being insufficiently manned, or from any other cause, that
the life of any person is likely to be endangered thereby, unless he proves that her
going to sea or on such voyage in such unseaworthy state was, under the circum-
stances, reasonable and justifiable, -

595, Without the consent of the Minister of Marine and Fisheries, no person shall
be prosecuted for the offence of sending an unseaworthy ship to sea on a voyage.
290, An assault is the act of intentionally applying force to the person of
another, directly or indirectly, or attempling or theatening, by any act or gesture,
to apply force to the person or another, if the person making the threat has, or
causes the other to believe, upon reasonable grounds, that he has present ability
to affect his purpose, in either case, without the consenf of the other or with
such consent, if it is obtained by fraud,

to the person of the other, if he has or causes the other to believe
upon reasonable grounds that he has present ability to effect his

purpose.

This is the former 5.290. It was 5.258 in the Code of 1892 and s.203
in the E.D.C.

The definition as it came into statutory form, recognizes, but obviates,
the common law distinction between assault and battery. Hawkins' P.C,,
Bk. 1, p.107 says:

“It scems that an assault is an attempt, or offer, with force and vio-
lence, to do a corporal hurt to another; as by striking at him with or
without a weapon; or presenting a gun at him at such a distance
within which the gun will carry; or pointing a pitch-fork at him,
standing within the reach of it; or by holding up one's fist at him;
or by any other such-like act done in an angry threatening manner;
and from hence it clearly follows, that one charged with assault and
battery, may be found guilty of the former and yet acquitted of the
latter, But every battery includes an assault; therefore on an indict-

17
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ment of assault and battery, in which the assault js ill laid, if the de-
fendant be found guilty of the battery, it is suflicient. Notwithstanding
the many ancient opinrons to the contrary, it seems agreed at this day,
that no words whatever can amount to an assault.

It seems that any injury whatsoever, be it never so small, being ac-
tually done to the person of a2 man in an angry, revengeful, rude, or
insolent manner, as by spitting in his face, in any way touching him in
anger, or violently jostling him out of the way, are batteries in the
eye of the law.”

A physical examination of a woman in custody upon a charge of
concealment of -birth, made by a doctor pursuant to the order of a
magistrate but without the woman’s consent was held to be an assault as
the magistrate had no right to make the order: AGNEW v. JOBSON
(1877), 13 Cox,C.C.625.

Although the definition contemplates the use of force with a hostile
intent, and although consent will ordinarily be a defence, consent will
not excuse an act that in itself constitutes an offence. This appears in
R. v. DONOVAN(1934), 103 L.]J.K.B.683, a case in which a man, with
a woman’s consent, whipped her with a cane. The following is quoted
{p.687):

“If an act is unlawful, in the sense of being in itself a criminal act, it
is plain that it cannot be rendered lawful because the person to whose
detriment it was done consents to it. No person can license another
to commit a crime. So far as the criminal law is concerned therefore,
where the act charged is in itself unlawiul, it can never be necessary
to prove absence of consent on the part of the person wronged in
order to obtain the conviction of the wrong-doer, There are however,
many acts in themselves harmless and lawlul which become unlawtul
only if they are done without the consent of the person affected. What
is in one case an innocent act of familiarity or affection, may m an-
other be an assault, for no other reason than that in the one case there
is consent and in the other consent is absent. As a general rule, al-
though it is a rule to which there are well-established exceptions, it is
an unlawful act to beat another person with such a degree of violence
that the infliction of bodily harm is a probable consequence, and
when such an act is proved, consent is immaterial. . .. ..

There are, as we have said, well-established exceptions to the gen-
eral rule that an act likely or intended to cause bodily harm is an un-
fawful act. One of them is dealt with by Sir Michael Foster . . . ...
where he refers to the case of persons who in perfect friendship en-
gaged by mutual consent in contests such as ‘cudgels, foils, or wrestling,’
which are capable ol causing bodily harm. The learned author em-
phasizes two points about such contesis: (1) that bodily harm is not
the motive on either side, and (2) that they are ‘manly diversions, they
intend to give strength, skill and activity, and may fit people for de-
fence, public as well as personal, in time of need." For these reasons
he says that he cannot call these exercises unlawful.

Another exception to the general rule, or rather, another branch of

. the same class of exceptions, is to be found in cases of rough and un-
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disciplined sport or play, where there is no danger and no intention
to cause bodily harm. An example of this kind may be found in R.
v. BRUCE (1847), 2 Cox, C.C. 262. In such cases the act is not in itself
uniawful, and it becomes unlawful only if the person affected by it
is not a consenting party. It is not necessary to deal in this judgment
with other exceﬁuons to the rule which are wholly remote from the
present case, such as the reasonable chastisement of a child by a parent
or by a person in loco parentis”

Conviction quashed because of misdirection, because the case had
been left to the jury on the basis that “consent or no consent” was the
whole issue, whereas they should have been directed that if they were
satisfied that the blows struck by the prisoner were likely or intended to
do bodily harm to the prosecutrix, they ought to convict him, and that it
was only if they were not so satisfied, that it became necessary to con-
sider the further question whether the prosecution had negatived con-
sent.

As to consent, see also notes to s5.135, ante, and as to the unlawful
nature of the act, see s.160{a), ante.

Any crime involving the use of force may be regarded as including
an assault either directly, as in kidnapping, rape or robbery, or indirectly
as in the use of explosives, or offensive volatile substances, or perhaps
in the infliction of bodily harm by criminal negligence (s.192, ante).
However, the Table on p.432 is an attempt to show how assault, con-
sidered by itself, is dealt with in this Code.

In addition to consent, a charge of assault may be met by the follow-
ing three defences:

1. Correction—ss.43 and 44, ante.

2. Defence of person or property—ss.34-42, and s.73, ante. In this
connection it may be observed that the right to defend the possession of
property is clear enough, but that the right to re-take property in the
actual possession eof another has created some difficulty. 8§.73 covers the
matter in relation to real property, but in relation to personal property,
there are some decisions to which reference should be made:

BLADES v. HIGGS(1861), 10 C.B.N.S.713—gameckeepers employed
by English peer taking dead rabbits from poachers by force. Action for
assault dismissed. “If the owner was compellable by law 10 seck redress
by action for a violation of his property, the remedy could be often
worse than the mischief, and the law would aggravate the injury instead
of redressing it.” Carried to House of Lords on a question of title to
property—20 C.B.N.5.214, and affirmed.

In Canada we have the case of PHILLIPS v. MURRAY, [1929] 2
W.W.R.314—dispute at elevator over grain tickets, retaking by assault
under claim of right.

“In my opinion there was no justification or excuse [or the assault
...... It is a rather startling doctrine, and not at all conducive to
the King’s peace, to hold that, in order to rccover property, however
unjustifiably retained, the owner may injure the wrongdoer in the
way the defendant injured the plaintiff.”

See also R. v. FORD(1907), 12 C.C.C.553, noted under s.181, ante.

8. Advancement of justice—ss.25-33 and 173, ante.
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Section 230—continued
ASSAULT
(Definition, Section 230)
Common Asaault . section 231
Aggravated Agsault:
Attempts to commit more serious crime:
Murder . section 210
Rape : T 137
Causing bodily harm , " 231(2)
Discharging firearm - " 216
Pointing firearm 86
Indecent assault e sections 141, 148
Intent to commit indictable offence .. " 218, 232(1)
Kidnapping section 233
On certain Occasions:
Fighting etc. in or near publicplace ... " 160
Prize fights ” 81
To resist arrest ? 232

On certain Persons:

Abduction of females or children sections 234-236
Apprentices & Servants . section 190
Minister of religion - ” 161
Peace Officers & Public Officers : v 232(2)
Persons making lawful distress or seizure ......... . " 232(2)
The Sovereign " 49

PUNISHMENT FOR COMMON ASSAULT.—Causing bodily harm by assault or
otherwise.
231, (1) Every one who commits 2 common assault is guilty of
(a) an indictable offence and is liable to imprisonment for
two years, or
(b) an offence punishable on summary conviction.
(2) Every one who unlawfully causes hodily harm to any person
or commits an assault that causes bodily harm to any person is guilty
of an indictable offence and is liabfg to imprisonment for two years.

This combines the former s5.274, 291 and 295 with an increase in the
maximum penalty for common assault and a reduction otherwise. These
sections were 58,242,265, and 262 in the Code of 1832,

See also 5.228({3)(b) and s.467{jurisdiction},

It may be mentioned here that the former s.292(c), assault occasioning

bodily harm to wife or other female, is left to the operation of this sec-
tion. In R. v. HOY, [1950]]1 W.W.R.520, accused was charged with as-
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OLD CODE:

274, Every one is guilty of an indictable offence and liable to three years' im-
prisonment who unlaw fully wounds or inflicts any grevious bodily harm upon any
other person, either with or without any weapon or instrument,

291, Every one who commits @ common assault is guilty of an indictable offence
and liable, if convicted upon an indictment, to one year's imprisonment, or to a
fine not exceeding one hundred dollars, and on summary conviction to a fine not
exceeding twenty dollars and costs, or to two months' imprisonment, with or
without hard labour.

292, (c) assauits and beats his wife or any other female and thereby occasions her
actual bodily harm.

295. Every one who commits any assault which occasions actual bodily harm is
guilty of an indictable offence and liable to three years’ imprisonment.

sault occasioning actual bodily harm to a woman whom the evidence
disclosed to be his wife. It was argued on appeal that the matter should
have been dealt with under 5.292(c) and not, as it was, under 5.295, but
it was held that the charge might be laid under the general section
notwithstanding the presence of an applicable special section.

What the new section really does is to eliminate 5.274. As will appear,
the line between the two degrees of assault was never clearly. defined
and in any event they were subject to the same penalty, Although griev-
ous bodily harm has been considered to be the more serious, there has
been confusion in that respect. Actual bodily harm is said to include
any hurt or injury calculated to interiere with the health or comfort of
the prosecutor. Such hurt or injury need not be permanent, but must, no
doubt, be more than merely wansient or trifling: R. v. DONOVAN (1934),
103 L.J.K.B. 683. Strangely enough, almost identical terms have been
used to describe grievous bodily harm. R, v. ASHMAN(1858), 1 F. & F.
88; R. v. COX(1818), Russ. & Ry. 362, cited Archbold Cr.Pl, 24th ed.
p.937, 28th ed., p.960.

In R.v. LETENDRE(1928), 50 C.C.C.419, Harvey, C.].A,, said:
“These two sections and the manner in which they are dealt with in
the Code, have given Judges, magistrates and lawyers much concern,
but they still remain as they have stood for many years., They first
appear in much the same form as they are at present in R.5.C. 1886,
¢.162, as ss. 14 and 35, each of the offences there being described as a
misdemeanour,

Those sections appear to have been taken from 1869 {Can.) c.20,
s5.19 and 47, but though ¢.162 purports to be only a consolidation or
revision a very substantial change is made in at least the latter of
these sections. The original s.47 did not create an offence at all, but
simply provided a punishment. Its words were:—'"Whosoever is con-
victed upon an indictment of any assault occasioning actual bodily
harm, shall be liable to be imprisoned in the Penitentiary for any term

not exceeding three years . . .. .. " And continues:- ‘And whoscever i
convicted upon an indictment for a common assault, shall be liable ta
be imprisoned . . .. .. * The section follows several other sections

dealing with varieties of assault with different elements of aggravation.
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Section 231—continued

But I see no reason for thinking that by its term it intended to create
any new offence or offences.

However, since 1886 we have had the two separate sections each de-
fining a special offence.”

It is interesting to note that 5.199 of the English Draft Code read:
“Everyone shall be guilty of an indictable offence, and shall be liable
upon conviction thereof to five years’ penal servitude, who assaults any
person so (as) to wound him or to cause him actual bodily harm.” How-
ever, in the Bill of 1880, the words “to wound him or” were omitted
and the penalty reduced to three years (s.192).

Probably the leading case upon these sections is that of R. v. CLAR-
ENCE(1888), 16 Cox,C.C.511. The following are quotations from the
judgment per Stephen, J. at p.525:
“Sect. 20 (of 24 & 25 Vict. ¢.100, Offences against the Person) punishes
‘every one who unlawfully and maliciously wounds or inflicts any
grievous bodily harm upon any other person, either with or without
any weapon or instrument:—It is said that . ... .. the word ‘unlaw-
fully’ must here be construed to mean ‘unlawfully’ in the wide general
sense in which the word is used with reference to acts which if done
by conspirators are indictable, though not if they are done by indi-
viduals. This general sense may, I think, be said to be ‘immoral and
mischievous to the public’. I do not agree with the doctrine that the
word ‘unlawfully’ is used here in this wide general sense. The use of
the word in relation to conspiracy appears to me to be exceptional.
I think that no act can for this purpose be regarded as unlawful mere-
ly because it is immoral. It must I think be forbidden by some definite
law; but I pass this over, for I think that in this case the word ‘unlaw-
fully’ applies because the act done is forbidden by the law relating to
marriage, according to which it constitutes cruelty. ... .. But is there
‘infliction of bodily harm, either with or without any weapon or in-
strument'’? ... ... The words appear to me to mean the direct causing
of some grievous injury to the body itself with a weapon, as by a
cut with a knife, or without a weapon as by a blow with the fist or
by pushing a person down. Indeed, though the word ‘assault’ is not
used in the section, I think the words imply an assault and battery of
which a wound or grievous bodily harm js the manifest immediate and
obvious result.”

Hawkins, J., one of the dissenting Judges, after quoting s.20, supra, said

at p.531:
“I must now refer to sec. 47, which enacts that ‘whosoever shall be
convicted upon an indictment of an assault ‘occasioning’ actual bodily
harm shall be liable, %c.” Here it will be observed that where the
Legislature intends that an assault shall be the foundation of the of-
fence it says so in express terms. If, in using the word 'inflict’ in .20,
it had intended that it should be interpreted as ‘caused by means of an
assault’, 5.47 would have been superfluous; for by merely substituting
the word ‘actual’ for ‘grievous’ in .20, the whole object of both sections
would have been attained; for the punishment awarded in each is the
same, and ‘actual’ harm of necessity includes ‘grievous’ harm, and if
for any reason, which I am unable to discover, the legislature had



PART VI—SECTION 231 435

thought fit to separate the two sections, applying one to an assault
causing ‘grievous’, the other to an assault causing ‘actual’, bodily harm,
I should at least have expected it to use the same phraseology in each.
If, on the other hand, it intended the 20th section te bear the construc-
tion I put upon it, I should expect to find that which I do, viz, dif-
ference in the language.

As the sections now stand, construing them as I do, it looks as if the
framers of the Act intended, as I think they did, that where grievous
bodily harm was maliciously caused by any means, the offender should
be liable to a2 punishment of five years’ penal servitude, and that the
same punishment might follow upon a conviction for occasioning any
actual injury, though short of that which could be termed ‘grievous’,
if such injury was caused by an assault.”

Thus the difference of opinion arose upon a question whether the of-
fences of unlawful wounding or inflicting grievous bodily harm could
be committed without an assaule. It may be noted in passing that the
words of Hawkins, J., that ' *actual’ harm of necessity includes ‘grievous’
harm” are not in accord with the interpretation which regards the latter
as the more serious. (¢.g. R. v. ADONCHUK(1919), 30 C.C.C.301, cited
infra). However, in sayving that “by merely substituting the word ‘actual’
for ‘grievous’ in 5.20, the whole object of both sections would have been
attained;” Hawkins, J., anticipated the comment of Harvey, C.J.A., in
R.v. LETENDRE, supra, as follows:

“It is to be noted that the punishment is the same for each.offence
and in that sense neither can be said to be a less offence than the
other, but it seems equally clear that the act which would make the
actor guilty of the offence under 5.274 would render him liable under
5205, because the latter section is much broader, the offence of 5.274
comprising that of 5.295 with some elements of aggravation added and
inasmuch as the penalty is the same for each if 5.295 were eliminated
from the Code it would not affect the question of offence or punish-
ment,” [Italics added]. '

By way of definition of terms, nothing better can be done than to
quote from the judgment in BAZINET v. BERNARD(1946), 89 C.C.C.
201, at p.202:

“Whgt distinction does our criminal law make between the provisions
of ss. 290, 291, 295 and 2747

The expression ‘actual bodily harm' js defined by certain authors
and the jurisprudence. Archbold’s Criminal Pleading, Evidence %
Practice, 31st ed., p.928, states that : ‘Actual bodily harm includes any
hurt or injury calculated to interfere with the health or comfort of the
prosecutor: it need not be an injury of a permanent character; nor
need it amount to what would be considered to be grievous bodily
harm.’

Harris and Wilshere's Criminal Law, 17th ed., p.281, formulates the
same definition.

Words and Phrases, Legal Maxims, Canada, at p.103, reports cer-
tain definitions enounced in the jurisprudence:

(N.W.T.) Section 262 of the Criminal Code provides for punish-
ment for any assault which occasions ‘actual bodily harm.” ‘Actual
bodily harm’, does not imply a wounding or breaking of the skin, and
necessarily implies beating and covers the least bodily harm (C.A.):
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R. v. HOSTETTER(1902), 7 C.C.C. 221, 5 Terr. L.R. 363.

Ont.} "Actual bodily harm,’ in 5.295 of the Criminal Code, dealing
with assault occasioning ‘actual bodily harm,’ means little if anything
more than the old term ‘battery’ (C.A.): R. v. TRESEGNE(1926), 4b
C.C.C. 270 at p.274, 58 O.L.R.634.

(Sask.) An assault causing actual bodily harm or bodily harm within
the meaning of 5.295 of the Criminal Code, may not amount to causing

levous bodily harm under s.274 of the Criminal Code: R. v. ZYLA

1910), 17 W.L.R. 258.

Russell on Crimes and Misdemeanours, 8th ed., vol. 1, p.812,
points out that the expression: ‘Bedily harm’ is not defined. It may
mean internal as well as external injuries and need not be permanent,
nor dangerous, nor amount to maiming, disfigurement, or disable-
ment. It is not grievous unless it seriously interferes with health or
comfort.’

Byrne's Law Dictionary defines ‘bodily harm’ thus: ‘This, without
more, seems sometimes to mean any injury which is merely technical
or trivial, as distinguished from the more serious injury.’

Our legislators have defined assault in 5.290, of the Cr. Code (quoted).
Harris and Wilshere's Criminal Law, 17th ed., at p-279, states that:
‘A battery ‘includes every touching and laying hold (however trifling)
of another's person or clothes in an angry, revengeful, rude, insolent, or
hostile manner,” or even an act such as striking a horse on which a
man is riding so that he is thrown.’

The same author indicates the difference between ‘battery’ and
‘assault’, at p.278: ‘An assault is an attempt, offer, or threat to use any
unlawful force to another. Battery is cthe actual use of any unlawful
force. Every battery includes an assault. Thus, if A throws a stone
at B and hits him it is a battery; if he misses him it is an assault.’

To better distinguish between the offences of common assault and
assault with bodily harm, we can turn to 5.733 of the Cr. Code which
permits a judge to dismiss a complaint if he finds the assault or battery
‘so trifling . ..... !

To complete this argument, it may be useful to refer to 5.274 of the
Cr. Code which creates the offence of inflicting grievous bodily harm.

We can conclude that if anyone uses violence with intent, without
causing injury or suffering to the person of another, or merely makes
threats which he has the ability to carry out, the offence will come
under ss. 290, 291, of the Cr. Code.

If the victim suffers wounds or bodily injuries that are not serious,
but are of a nature to interfere with his health or well-being, the
offence will fall under s.295. But if the victim receives grave and
serious injuries, 5,274 will be applicable.”

The meaning of the terms is discussed further in R. v. ARCHIBALD

(1898), 4 C.C.C.159, at p.16] as follows:
“Then what amounts to grievous bodily harm . .. ... tIn R.v. ASH-
MAN(I858), 1 F. & F. 88, Willes, ]., says that in order to constitute
grievous bodily harm ‘it is not necessary that the injury should be
either permanent or dangerous, if it be such as seriously to interfere
with the comfort or health it is sufficient.” And in the much discussed
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case of R. v. CLARENCE(1888), 22 Q.B.D. 23, where the effect of sec.
20 of 24-25 Vict,, ¢.100 (Imp.)—our Act R.S.C. ch. 162, sec. 14— .. ..
(quoted above) was considered by Mr. Justice Wills, at p.36, who ex-
pressed the opinion that ‘the section points to the infliction of direct
and intentional violence, whether with a weapon or the fist or the
foot, or any other part of the person or in any other way not involving
the use of a weapon, as for instance by creating a panic at a theatre
whereby people trampled on one another. R. v. MARTIN, 8 Q.B.D.
54." And Mr. Justice Stephen, in the same case . . ... .. furnishes this
further illustration as to what constitutes an assault which might re-
sult in grievous bodily harm: ‘If a man laid a trap for another into
which he fell after an interval, the man who laid it would during the
interval be guilty of an attempt to assault, and of an actual assault

]

as soon as the man fell in’.

Again by way of interpretation, it may be noted that in R. v. TREAD-
WELL(1902), 5 C.C.C.461, the following appears:

“In my opinion section 242 describes two separate offences, that is to
say, an ‘unlawful wounding’ and ‘the infliction of any grievous bodily
harm’. The disjunctive ‘or’ indicates in this connection a purpose to
cover either two separate offences, or, il not, to admit two modes of
stating that kind of offence, otherwise the word ‘unlawfully’ would
necessarily be repeated before the word ‘inflict’. Again, if not so in-
tended, the word ‘and’ and not ‘or' would have been used.”

Tremeear’s Gode does not agree with this interpretation. A rote to
5.274 says “Such does not appear to be the correct reading of the sec-
tion. The English Act from which it is taken uses the phrase ‘unlawfully
and maliciously wound or inflict any grievous bodily harm’: and under
it the bodily harm must clearly have been unlawful and malicious.”
However, from the following words of Lord Coleridge, C.J., in R. v.
MARTIN(1881), 14 Cox,C.C.633 at p.637, it would appear that the in-
clusion of the word “maliciously” in the English section creates no sub-

stantial difference between it and s.274 of the Canadian Caode. In that

bodily

case the prisoner had put out the lights on a theatre stairway and had
put an iron bar across the door at the bottom. There was a panic in
which Eersons were injured. He was charged with inflicting grievous
ar.

“The prisoner must be taken to have intended the natural and prob-
able consequences of what he did. And what he did was that which
would certainly alarm and frighten a number of persons and also ob-
struct their exit from the theatre and cause them to run against the iron
bar he placed before the door and do themselves serious injury.”

Lord Coleridge said also:
“The words ‘with or without any weapon or instrument’ are worthy
of attention, because those familiar with the old law know that diff-
culties often arose as to the construction of the word *weapon’ and the
words ‘with or without any weapon or instrument’ were introduced to
meet those difficulties.”

Upon the question of mens req, it was held in R, v. WHITE(1934),
62 C.C.C.76, that on a charge of unlawiul wounding under 5.274 proof
of mens rea is not essential. Per McThillips, J.A.:

“It is not part of the Crown’s case to prove ‘intent’ under 5.274. The
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‘unlawful wounding’ raises a presumption of mens rea or of intent
and it was incumbent on the accused to displace it by establishing, e.g.
self-defence as was attempted in this case. When the trial judge stated
that 5.274 ‘does not involve intent at all’, he meant, as the context
shows, that the burden was not upon the Crown to establish it.”

In SLAUGHENWHITE v. R.{1905), 35 S.C.R.607, the facts were
that the accused was charged that “with intent to disable one W.H., did
unlawfully wound the said W.H., by shooting at him with a loaded
gun.” The jury returned a verdict of “guilty without malicious intent”.
A majority of thé Court held that this was an acquittal. Per Girouard,
J at p.610: “Probably the jury could have returned a verdict under
this section {i.e. 242, later 274) or a verdict of common assault, but they
have not donc so. Their finding that the offence committed by the pris-
- oner, whatever it might be, was without ‘malicious intent’ removed the
essential requirement of a crime, whether malice is to be inferred from
an unlawlul act, or is 'express’.” Idington, J., dissenting, was of opinion
that “if the intent had been stricken cut, the indictment would have
been a perfectly good indictment charging the accused with "unlawful
wounding’.”

From these two decisions it would appear that 5.274 is to be contrasted
with 5273 (wounding, etc., with intent) 280 and 281 (use of explosives,
mantraps, etc., with intent) rather than with 295,

R.v. HOSTETTER, R. v. ZYLA and R. v. TRESEGNE, have al
ready been cited, but upon the question of degree, the following may be
added. '

In R. v. HOSTETTER({1902), 7 C.C.C.22], it was held that a charge
“that he did make an assault upon and did beat and occasion actual
bodily harm™ was valid as a charge under s.262 (later 293).

“The question was raised as to whether the offence charged also
comes under section 242 (later 274) of the Code. It surely does nat
comc under the first part of the section dealing with wounding, for
wound means a breaking ol the skin, which is in no way necessarily
implied by the words ‘actual bodily harm’ used in the charge. Neither
do I think that the charge comes under the second part of said section
242, The words, ‘actual bodily harm’' in the charge, as I take it, would
be fully covered by the lcast bodily harm, whilst the offence provided
in scction 242 has added to it an aggravating clement which makes
bodily harm grievous.”

It was held that the offence of actual bodily harm was a lesser offence
included in an offence under 5.242, This was doubted in R. v. LAW({1915),
25 C.C.C25, which followed R. v. SHARPE(1911), 18 C.C.C.132 in
preference on a peint of procedure. As to the offences themselves, the
Judgment in R. v. SHARPE contains the following:
“The two offences {ie. in ss. 274 and 293) arc closely alike and the
maximum punishment prescribed in each case identical. It may well
be said that section 274 is wider than, and, therefore, inclusive of
section 295,
It is not easy to imagine a case where an assault occasioning actual
bodily harm would not be included in the phrase ‘unlawfully in-
flicting any grievous hodily harm’. Possibly such a case may arise. All
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that, however, was a matter for the consideration of Parliament and
we have no option to take the statute otherwise than as it reads.”

In R. v. ZYLA(1910), 17 W.L.R.258, Wetmore, C.]J., said: “A per-
son may cause actual bodily harm, or bodily harm, and it may not be
grievous bodily harm.”

R.v. ADONCHUK(1919), 30 C.C.C.301 (Headnote):

“On an information for inflicting grievous bodily harm by an assault,
the magistrate exercising the power of summary trial under 773(c)
may convict of the lesser offence of assault occasioning bodily harm.”

In R. v. TAYLOR & YOUNG(1923), 40 C.C.C.307, the accused were
charged with unlawful wounding with intent to murder. The jury re-
turned a verdict that “the defendants are guilty of assault and caused
grievous bodily harm.” On a case reserved, Russell, J., delivering the
Judgment of the Court, said:

“I think we must assume that the jury by their verdict negatived the
intent to murder. That being so it appeared to me that the question
is whether the charge of ‘wounding’ includes or involves the infliction
‘of grievous bodily harm'. If it be possible to wound a man without
doing him ‘grievous bodily harm’ it is not the case of a greater in-
cluding the less but an attempt to make the less cover the greater.
It is certain that one may do grievous bodily harm to anather without
wounding him for it seems that every bone in his body might con-
ceivably be broken without his being wounded. In order to constitute
a wound the continuity of the skin must be broken. Russell, on Crimes,
8th ed., Vol. 1, at pp.803 et seq. On the other hand, the term ‘grievous
bodily harm' is not actually defined. It seems to be agreed that one may
cause to another ‘actual bodily harm’ without occasiening ‘grievous
bodily harm’. Any and every ‘wounding’ it seems to me must cause
‘actual bodily harm' but the verdict in this case cannot be supported if
it is possible that there might be a wounding without ‘grievous bodily
harm’. I think there may be such a possibility. In any case the two ex-
pressions are not synonymous.”
New trial ordered.

In R, v. TURNER,[1916] 2 W.W.R.400, the following appears:
“There is ample evidence to justily a conviction for common assault,
and the magistrate no doubt had the power to convict of the lesser
offence if he was of the opinion that the evidence did not warrant a
conviction for the more serious offence of occasioning actual bodily
harm.”

The foregoing is not an attempt to sct out all the cases which bear
upon s8.274 and 295, A number of them dealing with summary trial
under 773 are obsolete as the offences under both sections, since 193233,
c.53, were included in s5.773. Again, a number of carlier cases dealing
with the duty of Justices in summary conviction proceedings are ob-
solete since 5.732, which formerly began “Whenever any person unlaw-
fully assaults or beats any person” was altered in 1900 to read "When-
ever any person is charged with common assault”. See now s.699.

Authority {or the inclusion of 5.86 in the Table on p.432 is found in
the recent decision of the Privy Council in KWA4AKU MENSAH v. R,
[1946]A.C. 83, at p.91:
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“Pointing a gun at a Ferson is an assault unless done in protection of
person or property. If it is pointed at a person without legal excuse,
and there was none here, as the dead man was running away, it is an
unlawful act.”
“The dead man was running away.” This was a considerable feat in
itself. Cf. Tam O'Shanter, by Robert Burns, and The Legend of Sleepy
Hollow, by Washington Irving.

Concerning aggravated assaults generally, the following may be
quoted from the Amer. & Eng, Encyc. of Law, 2nd ed., Vol. II, p.965:

“An aggravated assault has been defined to be, at the common law, one
that has, in addition to the mere intent to commit it, another object
which is also criminal, but it may be doubted whether at common jaw
the term had a technical and definite meaning. It seems rather to have
been a phrase used by the commentators and text-writers (e.g. East,
1 P.C. 406) in contradistinction to ‘common assault’, to include all
those species of assault which, for various reasons, had come to be re-
garded as motre heinous than common assaults, or had been singled
out and made the subject of special legislative provision,”

The expressions of Harvey, C.J.A., in R. v. LETENDRE, supra, are
authority for the suggestion that s5.295 might be eliminated, although
what has been done is rather to eliminate s.274.

ASSAULT WITH INTENT.—Other assaults,

232. (1) Every one who assaulls a person with intent to commit
an indictable offence is guilty of an indictable offence and is liable
to imprisonment for five years.

(2) Every onewho
(a) assaulits a public officer or peace officer engaged in the
execution of his duty, or a person acting in aid of such an
officer;
(b) assaults a person with intent to resist or prevent the lawful
arrest or detention of himself or another person; or
{¢)} assaulis a person
(i) who is engaged in the lawful execution of a process
against lands or goods or in making a lawful distress or
seizure, or
(ii) with intent to rescue anything taken under a lawful
process, distress or peizure,

is guilty of an indictable offence and is liable to imprisonment for
two years.

This combines the former ss.275(b) and 296(:? to (d). 5.296{(e), assault
on election day, is left to the operation of 5.251. The former sections
were ss. 243(b} and 263 in the Code of 1892 and may be compared with
5.205 of the E.D.C. §8.232(2)(a) and (b} came from s.38 of the Offences
against the Pevson Act, 1861 (U.K.) which was derived from 9 Geo. 1V,
c.31, 5.25, and 10 Geo. IV, c.34, s.31(1.). These were extended to cover
obstructing and resisting a peace officer.

“Peace officer” and “public officer” are defined in 5.2(30) and (35)
ante. See also 5.110 (obstructing police officers) and 5.467 (jurisdiction).
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275. Every one is guilty of an indictable offence and liable to fourteen years
imprisonment who wilfully

- . . » L] L] . . - - L} " - . . - L} -

(b) maims or wounds any public officer engaged in the execution of his duty or
any person acting in aid of such officer.

295. Every one is guilty of an indictable offerce and liable to two years' imprison-
ment who

(¢} assaults any person with intent to commit any indictable offence; or

(b) assaults any public or peace officer engaged in the execution of his duty, or
any person acting in aid of such officer; or

(c) assaults any person with intent to resist or prevent the lawful apprehension or
detainer of himself, or of any other person, for any offence; or

(d) assaults any person in the lawful execution of any process against any lands
or goods, or in making any lawful distress or seizure, or with intent to rescue
any goods taken under such process, distress or seizure; or

(e) on any day where on any poll for an election, parliameniary or municipal, is
being proceeded with, within the distance of two miles from the place where
such poll is taken or held, assaults or beats any person.

297. Every one is guiity of an indictable offence and liable to twenty-five years'
imprisonment who, without lawful authority,
(a) kidnaps any other person with intent
(i) to cause stch other person to be secreily confined or imprisoned in Canada
against kis will, or :
(ii} to cause such other person to be unlawfully sent or transported out of Canada
against his will, or
(iii) to cause such other person to be sold or captured as a slave, or in any way
held to service against his will; or
(b) forcibly seizes or confines or imprisons any other person within Canada.
(2} Upon the trial of any offence under this section the non-resistance of a person
so unlawfully kidnapped or confined shall not be a defence unless it appears that
it was not caused by threats, duress or force, or exhibition of force.

KIDNAPPING AND ABDUGCTION.

KIDNAPPING,—Forcible confinement.—Non-resistance.
233. (1) Every one who kidnaps a person with intent
(a) to cause him to be confined or imprisoned againat his will,
(b) to cause him to be unlawfully sent or transported out of
Canada against his will, or
(c) to hold him for ransom or to service against his will, ie
guilty of an indictable offence and is liable to imprisonment for life.

(2) Every one who, without lawful authority, confines, imprisons
or forcibly seizes another person is guilty of an indictable offence
and is liable to imprisonment for five years,

(3) Im proceedings under this section the fact that the person in
relation to whom the offence is slleged to have been committed did
not resist is not a defence unless the accused proves that the failure
}o resist was not caused by threats, duress, force or exhibition of

orce,
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This is the former 5297, modified in that par.(l){c), holding for
ransom, is new, and in that subsec.(3) makes clear where the burden of
proof lies. 5.297 was 5.264 in the Code of 1892 and came into the Code
trom R.S.C. 1886, ¢.162, s.46.

The form of abduction described in subsec.(1) differs from the ab-

duction forbidden by the three sections that follow in that this section
contains no limitarion of age or sex.

Kidnapping is a common law misdemeanout. In 4 Bl Com. 219, it
is said that kidnapping, which consisted in the forcible stealing away
of a man, woman or child from their own country, and sending them
into another, was capital by the fewish and also by the civil law, and
he yemarks that "it is “unquestionably a very heinous crime, as it robs
the King ol his subjects, banishes a man {rom his country and may in
its consequences be productive of the most cruel and disagreeable con-
sequences.”’

It is apparent that the modern definition of the crime is much wider
than that of the common law.

R. v. O'BRIEN(1954), 11 W.W.R(N.S.)657, was a prosecution al-
leging 4 conspiracy to kidnap a woman with intent to cause her to be
secretly confined within Canada against her will. The accused said that
he had given only a feigned consent to the conspiracy and that he had
no intention ol carrying out its purpose. However, the case turns upon
the essential clements of conspiracy rather than on the crime of kid-
napplng.

The offences sct out in subsec.(2) differ from those described in sub-
sec.(1). That subsec.(2) sets out more than one offence, appears from the
case of R. v. LENTON(1947), 88 C.C.C.1. There the accused was con-
victed on a charge that he did “unlawfully seize gnd confine” one N,
The seizure had taken place before the matter came to the attention
of the accused, but when it did he made himself a party to the continued
detention of N, Tt was held that it was an offence unlawfully to seize or
confine or imprison, and the court of appeal substituted a verdict of un-
law{ully confining N.

ABDUCTION OF FEMALE.
234. Every one who takes away or detains a female person, against
her will, with intent
(a) to marry her or to have illicit sexual intercourse with her, or
(b) to cause her to marry or to have illicit sexual inlercourse
with a male person,
is guilty of an indictable offence and is liable to imprisonment for
ten years.

This is the former s.313. It was 5.281 in the Code of 1892 and s.218
in the E.D.C. It was taken irom the Offences against the Person Act, 186)
(Imp.}, s.54, which was a re-enactment of 10 Geo. IV, c.34, s.22(1).
Although the words “whether married or not”, which were new in the
E.D.C., are not continued, the section will continue to apply regardless
of the marital status or age of the victim.

See 5.749 post, amending s.2 of the Canada Evidence Act. 1f the intent
to marry the woman were carried out, she would still be a competernt
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313, Every one is guilty of an indictable offence and liable to 1en years’ imprison-
ment who, against her will takes away or detains any weman of any age and
whether married or not, with intent to marry or carnally know such woman or to
cause her to be married or carnally known by any other persan.

315. Every one is guilty of an indictable offence and liable to five years’ imprison-
ment who unlawfully takes or causes to be taken any unmarried girl, who is under
the age of sixteen years, out of the possession and against the will of her father
or mother, or of any other person having the lawful care or charge of her.

(2} It is immaterial whether the girl is taken with her own consent or at her own
suggestion or not.

(3} It is immaterial whether or not the offender believed the girl io be of or above
the age of sixteen.

and compellable witness upon a charge under this section. See also R. v.
O’BRIEN, cited under the preceding section, and s.408(1)(c) post.

The former 5.314 (abduction of heiress) which was 5.282 in the Code
of 1892, and 5.219 in the ED.C, is not continued. The gravamen of the
offence was the abduction as described in the preceding section and the
effect of 5.514 was to introduce an additional motive for the criminal act.
The provisions relating to property rights dealt with a civil matter,

ABDUCTION OF FEMALE UNDER SIXTEEN.—Consent immaterial.—Belief
as to age immaterial,

235. (1) Every one who, withoat lawful authority, takes or
canges to be taken an unmarried female person under the age of
sixteen years out of the possession of and against the will of her
parent or guardian or of any other person who has lawful care or
charge of her is guilty of an indictable offence and is liable to im-
prisonment for five years,

(2) For the purpose of proceedings under this section it is not
material whether

(a) the female person is taken with her own consent or at her
own suggestion, or

(b} the accused Lelieves that the female person is sixteen years
of age or more.

This is the former s.315. It was 5.283 in the Code of 1892 and 5,221
in the ED.C,, being there an adaptation of s.55 of the Offences agatnst
the Person Act, 1861 (Imp.), with the addirion of what now appears as
subsec.(2) which codified the law as laid down in the cases. Since the
section is for the protection of parents, an intent similar to that specified
in the preceding section is not required: R. v. ROBINS(1844), 1 C. & K.
456; R. v. OLIFIER(186G}, 10 Cox,C.C402; R. v. MYCOCK(1871}, 12
Cox,C.C.28; and in R. v. PRINCE(1875), 13 Cox,C.C.138, the leading
case, it was held to be no deflence that accused believed and had reason-
able ground for Dbelieving that the girl was over sixteen,

In R. v. JOE(1Y28), 50 C.C.C.152, a conviction under s.315 was
quashed on appeal in a case where a girl had left home to work, but,
without any persuasion on the part of the accused, had left her employer
of her own volition and, as the court found, had assumed control of her
own movements and the determination as to where and how she would



444 MARTIN’S CRIMINAL CODE

Section 235—continued

live, ‘This is in accord with the case of R. v. MILLER(1876), 13 Cox,C.C.
179, in which it was held that the girl was in the possession of the master
by whom she was employed and therefore was not taken from her father’s
possession,

In R. v. BLYTHE(1895), 1 C.C.C.263, accused wrote {rom Victoria,
B.C., 1o a girl who was under sixteen and living with her parents in the
United States, asking her to join him there. When she agreed to do so,
he sent her money for her expenses, and she came to him. It was held
that the accused had not committed an offence under this section in
Canada but that it took place where she received the letters written by
the accused that induced her to leave her home,

ABDUCTION OF CHILD UNDER FOURTEEN.—Honeafide claim of right.

236. (1) Every one who, with intent to deprive a parent or
guardian or any other person who has lawful care or charge of a child
under the age of fourteen years of the possession of that child, er
with intent to steal anything on or about the person of such a child,
unlawfully

(a) takes or entices away or detains the child, or

(b) receives or harbours the child,
is guilty of an indictable offence and is liable to imprisonment for
ten years.

(2) This section does not apply to a person whe, claiming in

good faith a right to posseasion of a child, obiains possession of the
child.

This is the former 5.316. It was 5.284 in the Code of 1892 and 5.222
in the ED.C. It was an adaptation of .56 of the Offences against the
Person Act, 1861 (U.K.) leaving out the words “either by force or fraud”
which appear there. The Act of 1861 reenacted 9 Geo. IV, c¢.81, .21,
raising the age {from ten to-fourteen years, and adding the word “guard-
ian”.

For definitions sce s.168(b) and (d), and as to proof of age see 5.565,
post.

In R, v. HAMILTON(1910), 17 C.C.C.410, a father was convicted
for taking a child from the custody of its mother from whom he was di-
vorced. It was held that he was not entitled to the protection of subsec.{2),
at least in the absence of evidence that he believed the decree of divorce
to be invalid.

The section was applied against the f{ather also in R. v. WATTS
(1902), 5 C.C.C.246, and against the mother in Re LORENZ(1905), 9
C.C.C.158,

Subsec.(2) as it appears in the English legislation, and as it appeared
in R.S.C. 1886, c.162, s.45, contains the words “No person who has
claimed any right to the possession of such child, or is the mother, or has
claimed to be the father of an illegitimate child, shall be liable to be
prosecuted by virtue hereof on account of getting possession of such
child” etc. Taschereau's Canada Criminal Acts cites R, v. JOHNSON
(1884), 15 Cox, C.C.481, and R. v. BARTLETT(1885), 15 Cox, C.C.658,
and at p.216, says that this exempts all those claiming a right to possession
of the child, but Tremeear’s Code, 1919 ed. p.391, expresscs the opinion
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316. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who, with intent to deprive any parent or guardian of any child under
the age of fourteen years, of the possession of such child, or with intent to steal
any article ahout or on the person of such child, unlawfully,

(a) takes or entices away or detains any child; or

(b) receives or harbours any such child, knowing it to have been unlawfuily taken,
enticed away or detained with intent aforesaid.

(2) Nothing in this section shall extend te any one who gets possession of any
child, claiming in good faith a right to the possession of the child.

303. Every one is guilty of an indictable offence and liable to imprisonment for
life, who with intent to procure the miscarriage of any woman, whether she is or
is not with child, unlawfully administers to her or causes to be taken by her any
drug or other noxious thing, or unlawfully uses on her any instrument or other
means whatsoever with the like intent.

304. Every woman is guilty of an indictable offence and liable to seven years im-
prisonment who, whether with child or nof, unlawfully administers to herself or
permits to be administered to her any drug or other noxious thing, or unlawfully
uses on herself or permits to be used on her any instrument or other means
whatsoever with intent to procure miscarriage.

305. Every one is guilty of an indictable offence and liable to twe years' imprison-
ment who unlawjully supplies or procures any drug or other noxious thing, or
any instrument or thing whatsoever, knowing that the same is intended to be un-
lawfully used or emploved with intent to procure the miscarringe of any womuan,
whether she is or is not with child.

that the subsection as it now appears enlarged both the character and
scope of the legislation, citing R. v. HAMILTON, supra.

ABORTION.

PROCURING MISCARRIAGE,—Woman procuring her own miscarriage.——
“Means” defined.

237. (1) Every one who, with intent to procure the miscarriage
of a female person, whether or not she is pregnant, uses any means
for the purpose of carrying out his intention is guilty of an indict.
able offence and is liable to imprisonment for life.

(2) Every female person whe, being pregnant, with intent to
procure her own miscarriage, uses any means or permits any means
1o be used for the purpose of carrying out her intention is guilty of
an indictable offence and is liable to imprisonment for two years.

(3) In this section, “means” includes

(a) the administration of a drug or other noxious thing,
(b) the use of an instrument, and
{¢) manipulation of any kind.

SUPPLYING NOXIOUS THINGS.

238. Every one who unlawfully supplies or procures a drug or
other noxious thing or an instrument or thing, knowing that it is
intended to be used or employed to procure the miscarriage of a
female person, whether or not she is pregnant, is guilty of an in.
dictable offence and is liable to imprisonment for two years.
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8.237 comes from the former s5.303 and %04 but alters them so as to
express the gravamen of the offences in the terms used in R. v. DOU-
CETTE, infra, and to avoid the technical position taken in R, v. DALE,
R.v. CAMPBELL and R. v. POZNANSKY, all of which are cited later.

5.238 is the former s.305.

Historical.

It is not clear that abortion was a crime at common law (see R. v.
WHITCHURCH({1890), 24 Q.B.D.420) although it appears to have been
an offence against ecclesiastical law. It became a statutory offence in 1803
by 43 Geo. I11, ¢.58, 5.3.

55.303 and 304 came from s.58 of the Offences against the Person Act,
24 & 25 Vict,, ¢.100 (Imp.), which was framed from 7 Wm. IV & 1 Vict.
c.85, s.6. 5.305 came from s5.59 of the Act of 1861 where it was new.
Greaves’ Cons. Acts, p.56, says that "1t is intended to check the obtaining
of poison . . .. .. by making both the person who supplies and the
erson who procures it guilty of misdemeancur.” They were re-enacted
into the Offences against the Person Act, 32 & 33 Vict.,c.20,(Can.), and
appear as ss.47 and 48 in R.S.C. 1886, ¢.162. They appear as ss.213,
214 and 215 of the English Draft Code, but, with reference to the offence
by the woman herself, the words “being with child” are replaced by
“whether with child or not”. They appear in the same form as 58.271,
272 and 273 in the Canadian Criminal Code Biil of 1892, but as passed
the word “drug” is substituted for the word “poison”.

In R. v. COOK(1908), 15 C.C.C.40, (Ont. C.A)), Meredith, J.A., re-
ferring 1o 5.303, said:

“This enactment is taken word for word [rom the Imperial Act, 1
Vict. ch. 85, or the enactment 24 & 25 Vict. ¢.100, 5.58, In an earlier
Imperial enactment the words werc ‘any medicine or other thing’,
and in a case in which the prisoncr was charged with having admin-
istered a decoction of savin, Lawrence, ]., is reported to have said that
it was immaterial whether the drug was savin or not, or whether it
was capable of causing an abortion, if the prisoner believed at the
time that it would cause it, and administered it with that intens:
R.v. PHILLIPS(1811), 3 Camp. 73, 76; and in a somewhat similar case,
Vaughan, J., is reported to have szid: ‘Tt is with the intention the
jury have to do; and, if the prisoner administered a bit of bread merely
with intent te procure abortion, it is suflicient Lo constitute the of-
fence contemplated by the Act of Parliament: R. v. COE(1834), 6 C,
& P. 403" :

This quotation, especially that part of it which was taken from R. v.
COFE, answers a question which was raised in the House of Commons
(Hansard, 1954, pp.2482-3). Sec also R.v. PETTIRONE, infra.

There has been criticism of thesc sections. Taschereau in his Code
ol 1892 at p.276 remarks of 5.273 (later 5.304) that “Section 273, as it reads,
is an absurdity. Tt ought to read us in the English Act and s.47 ¢.172,
R.S.C., ‘Every woman being with child'.”

In R.v. CAMPBELL{1916), 88 C.C.C.41, (R.C.C.A)) O'Halloran, J.A.,
in a dissenting judgment, said:

"In R. v, DALEQ1939), 72 C.C.CI8T, it was said that the ‘other means
whatsoever’ included in 5303, cannot sustzin a charge which is con-
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fined to the use of an instrument. Sec. 303 is so unfortunately phrased
that even if the crime of abortion is conclusively established by the
testimony as it is here, nevertheless the accused may be acquitted if
the technical evidence of actual method employed is weak. The
phraseology of 5.303 as examined in R. v. DALE seems to permit con-
fusion between a charge which is imperfectly stated, and a charge
wherein an averment of an essential civcumstance is wholly omitted;
...... ” (The italics are added).

Interpretation

The questions arising in cases under these sections, as well as upon
charges of murder and manslaughter arising from criminal operations,
have been chiefly questions of evidence concerning the admissibility
of evidence of similar acts (sce in particular BRUNET v. R.(1918), 30
C.GC.C.16, (8.C. Can,) and R. v. BOND(1906), 21 Cox, C.C.252); the need
for corroboration of accomplice evidence (GOUIN v. R.(1926), 46 C.C.C.
1, (S.C. Can.}}, and the admissibility of dying declarations (SCHWARTZ-
ENHAUER v. R.(1935), 4 C.C.C.1 (S.C. Can.) ). However, it is the in-
tention here to deal rather with the interpretation of the sections.

A note by Greaves in Russell on Crimes, 9th Ed,, p.518, is in part
as Jollows:
“It is submitted that the true meaning of the words ‘poison or other
noxious thing’ is such things a} in their nature are poisonous or
noxious; and that it is a misapprehension to suppose that the statute
requires such a quantity of a poison or other noxious thing to be ad-
ministered as shall be obnoxious, If a person administers any guantity
of a poison, however small, it has never yet been doubted, that, if it
were done with intent to murder, the offence of administering poison
with intent to murder was complete; and R. v. CLUDERAY(1850), 1
Den. 514, shows that if poison be administered in such a way that
it cannot injure, the offence is nevertheless complete, . . . .. It 15 sub-
mitted, therefore, that if there be an intent to procure abortion, it 18
quite immaterial how small the quantity be of the poison or other
noxious thing that is administered.”
He notes too, that the words “other means whawsoever” in 5,58 of the
Offences Against the Person Act, 1801, are governed by the word “use”
and not by “administer” so that they cannot be extended to apply te such
things as are not poisonous or noxious. This comment would apply to

Code 55.303 and 304,

In R.v. COOK, supra, it was held that where a prisoner was charged
on separate counts, [irstly, with using an insttument to procure an
abortion, and secondly, with "operating™ for that purpose, a conviction
on the secordl count will be set aside 1f the jury acquitted on the first
and there was no reasouable cvidence to be Jeft 1o the jury that the ac
cused had illegally used other means than an instrument. Meredith,
J-A., after velerring to R, v, PHILIIPS and R. . COE as quoted ahove,
continued us follows:

“The words there in question were very different {from those con.
tained in that part of the enactiment now in question respecting the
administration, which must now be of a “drug or other noxious thing:’
but are very like that part of it relating to the wse which may be made
of ‘any instrument or other means whatsocver:’ so that these two cases
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are very much in point here. Dr. Greaves's comments upon them, and
upon the effect of the subsequent amendment of the enactment, in
Russell on Crimes . . .. .. are very pertinent, and seem to me to deal
with the subject with substantial accuracy; see also R. v. HOLLIS(1878),
12 Cox, C.C.463; and COMMONWEALTH v. SNOW(1874), 116 Mass.
47, The cases of R. v. PHILLIPS and R. v. COE went very much
further than is necessary in this case, and quite apart from any as-
sistance they might give, it is plain that under the enactment in
question, it is not a necessary ingredient in the crime that the thing
administered, or the means used, should be likely to cause, or indeed
capable of causing, the effect intended; though of course the character
of the thing administered, or the means used, may have a great bearing
upon the essential question of fact, the intention of the accused. If the
prisoner, an experienced physician, had administered bread pills, or
used the ‘rest cure’ only, he could hardly have been found guilty of in-
tending to procure an abortion; . ... .. Tneffectual means, in the case
of an unskilled person, might well be looked upon differently.”

In R.»v. SCOTT(1912), 19 C.C.C.5370, the same Judge said:

“In the Imperial enactment the words are ‘any poison or other noxious
thing:” under the enactment in force here—see the Criminal! Code,
5.305, and also 5.303—the words now are, 'any drug or other noxious
thing,” though originally they were as in the Imperial enactment, ‘any
poison or other noxious thing’; and the change from the word ‘poison’
to the word ‘drug’ was not made for the purpose of narrowing the
effect of the enactment: it may have been for the pllrEOSE of enlarging
it, in consequence of the cases in England upon which this appeal,
against the refusal of the chairman of the Wentworth General Ses
sions to statc a case for the opinion of this Court, is based .. .. ...

In my opinion, the requirements of the enactment in question are
satisfied if the substance administered or supplied be a drug: if not a
drug, it must, of course, he proved to be a noxious thing, and, in my
opinion, noxious in the quantity administered or to he taken,

In this case there was reasonable cevidence that the substance in
question was not only a drug—a drug commenly called vellow jasmine,
technically gelsemivm—Dbut also a poison: in its alkaloid—which was
found in the analysis—a very powerful poison, and 2 recognized
poison prescribed in several diseases, one of which is dysmenorrhoca;
and also that it was a noxious substance: and so this motion for leave
to appeal {ails, being based entirely upon the contention that there was
no reasonable evidence that the substance, as supplied, was a ‘drug

2o

or other noxious thing’.

In R. w. DALE(1930), 72 C.C.C.181, it was beld that 5.303 of the
Criminal Code specifies at least three distinct prohibited means of
“Intent to procure miscarriage”, amnd where an indictment alleges the
use of one such prohibited means only, it is misdirection for the Judge,
after telling the jury that the evidence does not support the use of such
means, to instruct them to treat the case as one for using another of the
prohibited means specified in the section.

'This was [ollowed in R, v. CAMPRFEILI{1946}, 88 C.C.C.41, quoted
supra, in which a conviction for unlawful use of an instrument was set
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aside for want of conclusive proof that what was used was an instrument.
It was held that the Crown, once having elected to try the accused for
the unlawful use of one means specifically described, must establish the
use of that means. R. v. DOUCETTE(1949), 93 C.C.C.202, indicated a
departure from that position. In that case it was held that: “The
gravamen of the offence in 5.303 is the purpose and intention to bring
about a miscarriage.”

However, the later case of R. v. POZNANSKY(1950), 97 C.C.G.208,
followed R. v. DALE and R.v. CAMPBELL.

In R. v. PETTIBONE, [191812 W.W.R.806, a conviction for attempt
to commit an offence under 5.303 was affirmed on appeal. The woman
had not taken any of what the accused supplied to her and there was no
analysis to say what it was. Stuart, ]. delivering the judgment of the
Court, said (at p.809}):

“Now even il the doctor deceived the accused and gave him innocuous
material yet il the accused really tried, as I think the jury could reason-
ably infer that he did, to get a noxious material, believed that he had
got it and tried to get the woman to take it, in my view there was
much more than mere preparation, there was a real attempt to commit
the offence and the fact that owing to the doctor’s deceit it was im-
possible for him to commit it, would not make any difference.”

Farlier cases decided upon the stalutory offence in England are as
follows: )

R. v. CADMAN{(1825), 1 Mood.C.C.1!4. Accused charged with ad-
ministering white arsenic and sulphate of copper to a woman with
intent to murder her. The indictment was founded on 43 Geo. 111, c.58.
The evidence was that the woman put some of the substance into her
mouth but did not swallow it. The Judges were ol opinion that “a mere
delivery to the woman did not constitute an administering, and that
upon a statute so highly penal they ought not to go bevond what was
meant by the word administering,” But if any part is taken, it is not
necessary that it be swallowed. This case was questioned in R. v. HAR-
LEY, cited with R. v. WILSON, infra.

R. v. GOODHALL{1846), 1 Den.187. Indictment under 1 Vict. ¢.85,
for using an instrument with intent to procure miscarriage. Held, im-
material whether or not the woman was pregnant at the time the instru-
ment was used. In fact, she was not.

R. v. PERRY(1847), 2 Cox,C.C.223. Charge under 7 Wm. IV and 1
Vict., €.85, 5.6, Held that a small quantity of savin, not sufficient to do
more than produce a little disturbance in the stomach, is not a “noxious
thing” within the meaning ol the statute.

R. v. WILSON(1856), Dears. & B.127, Prisoner was convicted under
7 Wm. IV, and I Vict. c.85 for administering and causing to be taken
by E.C. certain poison with intent to procurc her miscarriage. E.C. be-
ing pregnant, had asked accused to get her something to procure mis-
carriage and accused gave her a drug which, out of the presence of ac-
cused, she took for that purpose. Miscarriage resulted. Held, that the
conviction was right inasmuch as there was a “causing to be taken”
within the meaning of the statute. See also R. w. HARLEY(1830), 4
C. & P.369, 172 E.R.744 (servant putting poison into coffee).
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R. v, FARROW(1857), Dears, & B.164. Prisoner convicted under the
same statutes as in R, v. WIL.SON. The Court held the case could not be
distinguished from that case and confirmed the conviction.

The first case decided under 24 % 25 Vict, ¢.100, appears to be R, v.
1544C5(1862), 9 Cox,C.C.228, in which it was held that the thing sup-
plied with intent to procure the miscarriage ol a woman with child must
be noxtous in its nature. In this case there was evidence of analysis, re-
sulting in the opinion of the analyst that the liquid supplied was some
vegetable decoction of a harmless character, and such as would not pro-
cure miscarriage.

It is to be noted that the gravamen ol 5.303 is identical with 24 &
25 Vict,, ¢.100, .59, under which R, v. 754408 was decided.

R. v. HILTLMAN{1863), Le. & Ca.343. Appeal from conviction. The
Jury had found in answer to questions of the Court, that the prosecutrix
did not intend to take the substance in question, nor did any other person
except only the delendant himself intend that she should. Erle, C.J. said:

“The statute (24 & 25 Vict, 100, 5.59) is directed against the supply-
ing of any substance with the iment that it shall be employed o pro-
cure abortion. The prisoner, in this case, supplied the substance, and
mtended that it should be employed to procure abortion. He knows
of his own intention that it should he so emploved, and is, therefore,
within the words of the strtute, as we construe them.”

R. v. HOLLIS & BLAKEMAN(1878), 12 Cox,C.C.463. Charge under
24 & 25 Vict., c.100, 8,58, Conviction afirmed. Tn this case prisoncrs had
given a woman some stuff and after taking it she miscarried. It was not
shown what the stuff was. Ilcld that there was evidence that it was a
noxions thing within the meaning of the Act. Bramwell, B.:

“A noxious thing within the statute means a thing that will produce

the effect mentioned in the statute—that is, & miscarriage. This ap-

pears to have produced that effect.”

R.v. HENNAH(1877), 18 Cox,C.C.547. The following is quoted from

the judgment of Cockburn, C..]., acquitting the accused:
“I think there must be a distinction hetween a thing only noxious
when given in excess, and a thing which js a recognized poison and is
known to be a thing noxious and pernicious in effect. . . . . . What is
important in the present case js that the quantity administered was
incapable of producing any effect . .. ... here the quantity was in-
capable of doing any mischief, and, therefore, we shall not be justified,
although it was administered with the intent of producing incon-
venience or annoyanee, in saying thal it is within the statute, seeing
the thing is not, in the form administered, noxious.” But cf. R. .
STITT, infra.

R.w. CRAMP(1880), 5 (1.B.D. 507. Appeal from conviction for caus-
ing a noxious thing (o e taken to procure miscarriage. It was in evi-
dence that guantitics of oil of juniper couvsiderably less than half an
ounce are commonly taken medicinally without had effect, but that half
an ounce produces ill eflect, and is to a pregnant woman, dangerous.
The conviction was athrmed.
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R.v. HILLMAN was followed in R. v. TITLEY (1880), 14 Cox,C.C.
502. In this case a trap was laid by the police into which the accused fell
by supplying two bottles of liquid. Stephen, J. said that the HILLMAN
case was precisely in point and said:

“You have first to consider whether the medicine was supplied by the
prisoner to Stroud; sccondly, whether such medicine, if so supplied,
was 4 noxious thing, In case you find both these issucs in the aflirma-
tive, you have further to consider: What was the intention of the

risoner when he supplied it? L[ the intention in his mind was that
it should be used for the purpose of procuring the miscarriage of
Marthe Diffey’s daughter, you must convict him.”

The case of TITLEY does not appear to have been mentioned in R,
v, YOUNG(1949), 94 C.C.C.117, which resembles it in being che result of
a police trap. In the latter case the accused had his instruments sterilized
and ready lor use and received money for the pretended zbortion, but
the police broke in and arrested him before he did anything. He was
convicted of attempting to commit an offence under s.303.

R. v. HENNAH, supra, was referred to in the Canadian case of R. v.
STITT(1879), 30 U.C.C.r.30, which may be compared also with R. v.
ISAACS, supra.

In the STITT case the prisoner, with intent to procurc¢ abortion,
supplied a pregnant woman with certain pills containing oil of savin
with directions to take 25 at a dose. It was in evidence that such a quan-
tity would be greatly irritating to”a pregnunt woman, and might possibly
procure an abortion, and that oil of savin in any dose would bc most
dangerous to give to 2 woman in that condition. Held, that there was
a supplying ol a noxious thing with intent to procure an abortion. Wil-
son, (.]. said (at p. 34):

“Tf it were not for the doubtlul language attributed to the Lord Chief
Justice of England, in the casc of R. v. HENNAH ... ... T should
not have doubted of the matter at all. For it appears to me that ad-
ministering a thing in a concenirated form so as to be plainly noxious
in that form, is just the same as administering an excessive quantity
of the article in its primitive form.”

It would appear that the line of English cases beginning with R. .
ISAACS, resulted in the word “drug” being substituted {for “paison™ in
the Criminal Code as mentioned by Meredith, J.A. in R. v. SCOTT,
supra.

The following cases have arisen from these sections but do not assist
in their interpretation:

1. Previous similar acts—R. v, DALE(1889), 16 Cox,C.C.703; R. .

CAMPBFLI(1946), 86 C.C.C.410; R. v. POLT.ARD(1909), 15 C.C.C.
74; R.v. ANDERSON{(1955), 64 C.C.C.205.

2, On dying declaration—R. . GLOSTER(1888), 16 Cox,C.C471; R.
v. INKSTER(1915), 24 C.C.C.294; . v. BUCK({1940}, 74 C.C.C.314;
R.w. McINTOSF, [1937]14 D1 R .478.

3. On corroboration—R. ». SADICK BEV(1014), 25 C.C.C.25% R. v.
REYNOTI.DS, 1 Sask L.RA480: R. v. BETCHEL{(1912), 2 W.W.R.624.
4. On circumstantial evidence and expert testimony—R. v HISLOP
(1925), 13 C.C.C.384.
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5. On conspiracy or counselling to commit offence in foreign country—
R. v. BACHRACK(1913), 21 C.C.C.237; Re McCREADY(1909), 14

C.C.C.481 (extradition); R. v. WALKEM(1908), 14 C.C.C.122.
6. On Canada Evidence Act, s.5,—TASS v. R.(1946), 87 C.C.C.97 (5.C.
Can.).

VENEREAL DISEASES.

YENEREAL DISEASE.—Defence.—Corroboration,.—* Yeneresl disease.’

239. (1) Every one whe, having venereal disease in a copamuni-
cable form, communicates it to another person is guilty of an offence
punishable on summary conviction.

(2) No person ghall be convicted of an offence under this section
where he proves that he had reasonable grounds to believe and did
helieve that he did not have venereal disease in a communicable
form at the time the offence is alleged to have been committed.

(3) No person shall be convicted of an offence under this section
upon the evidence of only one witness, unless the evidence of that
witness is corroborated in a material particular by evidence that im-
plicates the accused.

(4) For the purposes of this section, “venereal disease” means
syphilis, gonorrhea or soft chancre,

This is the former 5,307 which was enacted by 1919, c.46, 5.8 as 5.316A
and created a new criminal offence. At that time the effect of the pro-
viso (now subsec.(2)) was explained {Hansard, 1919, Vol. V, p.4362), to
be that "“if he had reasonable grounds to believe that he was free, and
proves that, then he escapes, although possibly the Crown had been
able to prove in the first place that at some time shortly belore he knew
that he was so afllicted.” The Minister was asked if the mention of the
various diseases was interpretative or limitative, and answered “I would
say that it was limitative.”

The section came into consideration in R. v. LEAF(1926), 45 C.C.C.
236. It was shown that the accused had committed an offence against
this section and that as a result the woman had died. ‘The charge against
him was therefore one of manslaughter. Te was held on appeal that he
was properly convicted of the latter offence, but the sentence was re-
duced,

Sec also notes to 5.131 on Corrohoration.

OFFENCES AcainsT Conjucal. RIGIITS.

“BIGAMY."—Maiters of defence.—Belicf that spouse dead.—Absence for seven
years, — Divorce. — Annunlment, — Incompetency no defence, — Validity pre-
sumed.—-Act or omission by accused does not invalidate.
240. (1) Every one commits bigamy who
(a) in Canada,
(i) being married, goes through a form of marriage with
another person,
(ii) knowing that another person is married, goes through a
form of marriage with that person, or
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307. Any person who is suffering from venereal disease in a communicable
form, who knowingly or by culpable negligence communicates such venereal
disease to any other person shall be guilty of an offence, and shall be liakle up-
on summary conviction to a fine not exceeding five hundred dollars or to im-
prisonment for any term not exceeding six months, or to both fine and impris-
onment:

Provided that a person shall not be convicted under this section if he proves that
he had reasonable grounds to believe that he was free from venereal disease in
a communicable form at the time the alleged offence was committed:

Provided, also, that no person shall be convicted of any offence under this sec-
tion upon the evidence of one witness, unless the evidence of such wiiness be
corroborated in some material particular by evidence implicating the accused,
(2) For the purpose of ihis section “venereal disease’ means syphilis, gonorrhea,
or soft chancre.

308. Bigamyis

(a) the act of a person who, being married, goes through a form of marriage
with any other person in any part of the world; or

(b) the act of a person who goes through a form of marriage in any part of the
world with any person whom he or she knows to be married; or

{c) the act of a person who goes through a form of marriage with more than
one person simultaneously, or on the same day.

(2) The fact that parties would, if unmarried, have been incompetent to contract
marriage shall be no defence upon a prosecution for bigamy.

{3) No one conumnits bigamy by gomg through a form of marriage

{a} if he or she in good faith and on reasonable grounds believes his wife or her
husband 1o be dead; or

(b) if his wife or her husband has been continually absent for seven years then
last past and he or she is not proved to have known that his wife or her husband
was alive at any time during those seven years; or

fe) if ke or she has bee® divorced from the bond of the first marriage; or

(d} if the former marriage has been declared void by g court of competent juris-
diction.

(iii) on the same day or simultanecously, goes through a
form of marriage with more than one person; or
(b) being a Canadian citizen resident in Canada leaves Canada
with intent to do anything mentioned in subparagraphs (i)
to (iii) of paragraph (a} and, pursnunt thereto, does ountside
of Canada anything mentioned in those subparagraphs in
cireumstances mentioned therein.

(2) No person commiis bigamy by going through a form of
marriage if

(a) that person in good faith and on reasonable grounds be-
lieves that his spouse is dead,

(b) the spouse of that person has been continuously absent
from him for seven years immediately preceding the time
when he goes through the form of marriage, unless he knew
that his spouse was alive at any time during those seven years,

(c) that person has been divoreed from the bond of the first
marriage, or
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(d) the former marriage has been declared void by a court
of competent jurisdiction.

(3) Where a person is alleged to have committed bigamy, it is
not a defence that the parties would, if unmarried, have been in-
competent to contract marriage under the law of the place where the
offence is alleged 1o have been eommitted.

(4) Every marriage or form of marriage shall, for the purpose
of this section, be deemed to be valid unless the aceused establishes
that it was invalid.

(5) No act or omission on the part of an accused who is charged
with bigamy invalidates a marriage or form of marriage that is other-
wise valid.

This comes from the former s.308. It was 5.275 in the Code of 1892
and 5.216 in the E.D.C. The tollowing quotation from R. v. TAYLOR
(1950), 34 Cr.App.R.138 at p.143, bears upon the history of the offence:

“The offence ol bigamy, so far as it is a temporal offence, was created
in the first place by the statute 2 Jac. L, ¢. 11, which the industry of
Mr. Havers has discovered lor us. 1t is there provided: ‘If any person
or persons within His Majesty’s Dominions of England and Wales,
being married, or which hereafter shall marry, do at any time alter
the end of the session of this present Parliament, marry any persoen or
persons, the tormer husband or wite being alive; that then every such
offence shall be felony’. It is perlectly clear from chat first section
which I have read that what is aimed at thére is what I may call
polygamy and not merely bigamy, not merely a second marriage Jut any
number of marriages, because the words are ‘shall marry any person
or persons’. Then there is a proviso: ‘Provided always that this Act
nor any thing therein contained shall extend to any person or per-
sons whose husband or wife shall be continually remaining beyond
the seas by the space of seven years together, or whose husband or wife
shall absent him or herself the one from the other by the space of seven
years together, in any parts within His Majesty's Dominions, the one
of them not knowing the other to be living within that time’.

It is perfectly clear that under that siatute the defence of absence for
seven years without knowledge of the spouse being alive was a de-
fence, however many times the ceremony of marriage had been gone
through. T need not take up time by reading the next statute, the
Offences against the Person Act, 1828, hecause the section in the Of-
fences against the Person Act with which we are immediately con-
cerned, that is to say, section 57 of the Offences against the Person Act,
[861, is in substance in the same form.”

Subsec.(1)(b) is the result of conflicting decisions in R. v. BRIERLY
(1888), 14 O.R.525, and R. v. PLOWMAN(1894), 25 O.R.656. Earlier
with particular reference to the case of MACLEOD v. A.-G. for N.S.
WALES, [18911A.C. 155, the following discussion Look place in Parlia-
ment (Hansard 1892, Vol. II, Col.3463):

“MR. FRASER: Could a citizen of Canada visit a foreign country
and go through such form of marriage and return here, and not come

within the jurisdiction of Canada for purposes of prosecution?
SIR JOHN THOMPSON: Yes.
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(4) No person shall be liable to be convicted of bigamy in respect of having gone
through a form of marriage in a place not in Canada, unless such person bheing a
British subject resident in Canada, leaves Canada with intent to go through such
form of marriage.

(5) Every form of marriage shall for the purpose of this section be valid, rotwith-
standing any act or default of the person charged with bigamy, if it is other-
wise a valid form. :

MR. FRASER: Does the Minister say that Parliament would have no
ower in such a case?

SIR. JOHN THOMPSON: Yes. We are following, in that respect, the
decision given with respect to the jurisdiction of the Australian Parlia-
ment, that although the words used covered beyond the territorial
jurisdiction of the Parliament, the Parliament had no authority and
“its legislation must be confined to its jurisdiction and interpreted ac-
cordingly. While it is morally the same offence to commit the offence
outside our jurisdiction, all we can do is to punish any person who
leaves this country lor the purpose of committing it.”

However, in 1897 the question of the validity of the bigamy sections
was referred to the Supreme Court of Canada. That Court held that the
Parliament of Canada has jurisdiction (o constitute the leaving Canada
of a British subject resident therein with intent to perform elsewhere a
prohibited act, an indictable offence, upon the act itseif being performed.
The Court held also, that a British subject domiciled in Canada, and
* only temporarily absent, continues to owe to Her Majesty in relation
to her government of Canada, an obligation to refrain from the com-
pletion, whilst absent without any animus manendi, of a prehibited act,
a material part of which is committed by him in Cuanada: Re BIGAMY
SECTIONS(1897), 1 C.C.C.172.

Notwithstanding the power of Parliament, by virtue of the Statule
of Westminster, 1931, to pass laws having extra-territorial effect, it has
not been thought advisable to extend the law as previously established.

Subsec.(2) sets out various defences that are open to a person accused.
Clause (a) which appeured first in the ED.C., was the result of another
conflict of decision. A note in Parl. Paper No. 140, (1879, U.K.) says that
“As the law now stands it is doubtful whether a person who marries a
second time during the life of his wife, believing her to be dead, but
within seven years of the last occasion on which he saw or heard ot her,
is guilty of bigamy. The case of R. v. GIBBONS (12 Cox,C.C.237) decides
that he is. The case of R. v. MOORE (13 Cox,C.C.544) decides that he is
not. Section 216 {of the Draft Code) is framed in accordance with R. v.
GIBBONS.” See also R. v. TOI.S()I\"(ISB!]), 16 Cox,C.C.629, ta the latter
effect.

It was held in England in R, v. CURGENWEN(1865), 10 Cox,C.C.
152, that it was for the prosecution to prove that the accused knew that
his wife was living at the time of the second marriage. R. v. LUMLEY
(1869), 11 Cox,C.C.274, is similar in effect. A Canadian case, R. v.
WELCH(1931), 57 C.C.C.202, is the samc in principle but there it was
held that the circumstances were such as to leave no reasonable doubt
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that accused knew. And in R. v. BROOKS(1944), 81 C.C.C.240, it was
found that accused had readily available means of knowledge that her
husband was alive.

As to clause(c), it was held in R. v. MORGAN(1942), 78 C.C.C.129,
that it is not a defence that accused bona fide (although mistakenly), be-
lieved that he had been divorced from the first marriage.

As to clause(d) it was held in R. v. TUCKER({1953), 8 W.W.R. (N.S.)
184, that the burden is on the accused to prove that the first marriage
was dissolved by a decree that Canadian courts recognize as valid.

The proof of the offence is affected by a new provision in subsec.(2)
of the next section, concerning the receipt in evidence of a certificate of
marriage. It may be illustrated by a relerence to WYER v. WYER,
[1947]3 D.L.R.579, in which a certificate of entry made in England was
received in evidence under the Fvidence Act, 1851, (Imp.) which was
held still to be in lorce in Ontario. However, it would appear that, where
the first marriage, as distinguished from the “form of marriage” gone
through on the second occasion, is a foreign marriage, the words “issued
under the authority of law” will still muke evidence necessary to show
the law of the jurisdiction in which it took place.

PUNISHMENT.—Certificate of marriage.

241. (1) Every one whe commits bigamy is guilty of an indict-
able offence and ia liable to imprisonment for five yeara.

(2) For the purposes of this section a certificate of marriage
issued under the authority of law is prima facie evidence of the mar-
riage or form of marriage to which it relates without proof of the
signature or official character of the person by whom it purports to
be signed.

Subsec.(1) comes from the former s.309 with changes in penalty. It
was 5.276 in the Cade of 1892, and $.217 in the L. D.C., being adapted
there from s.57 of the Offences against the Peyson Act, 1861 (Imp.).

Subsec.(2) is new. See note to 5.240 above.

As to evidence ol wile or husband, see 5.749, post.

PROCURING FEIGNED MARRIAGE.—Corroboration.
242. (1) Every male person who
(a) procures, or
(b) knowingly aids in procuring,
a feigned marriage between himself and a female person is guilty
of an indiciable offence and is liable to imprisonment for five years,
(2) No person shall be convicted of an offence under this section
upon the evidence of only one witness unless the evidence of that
witness is corroborated in a material particular by evidence that im-
plicates the accused.

Subsec.(1}) is the former s.309(2) unchanged except as to penalty. It
was 5.277 in the Code of 1892, and s.1 in the R.5.C. 1886, ¢.161, an Act
respecting offences relating to the Law of Marriage, where it was adapted
from pre-Conlederation statutes of Upper Canada, Nova Scotia, and
New Brunswick.

As to evidence, see 5.749, post.

Subsec.(2) is the former s.1002(d}. See notes to s.131, ante.
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309. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment for the first offence, and fourteen years for a second or subsequent
offence, who commits bigamy.
(2) Every one is guilty of an indictable offence and liable to seven years' imprison-
ment who procures a feigned or pretended marriage between himself and any
waman, or whe knowingly aids and assists in procuring suck feigned or pretended
marriage.
1002, No person accused of an offence under any of the hereunder mentioned
sections shall be convicted upon the evidence of one witness, unless such witness
is corroborated in some material particular by evidence implicating the accused:—
(d) Offences under Part V1, section three hundred and one and subsection two
of section three hundred and nine;
310. Every one is guilty of an indictable offence and liable to imprisonment for
five years, and 1o a fine of five hundred dollars
{a) who practises, or, by the rites, ceremonies, forms, rules, or customs of any
denomination, sect or society, religious or secular, or by any form of contract,
or by mere mutual consent, or by any other method whatsoever, and whether in
a manner recognized by law as a binding form of marriage or not, agrees or con-
senls to praclise or enter into
(i) any form of polygamy,
(ii) any kind of conjugal union with more than one person at the same time, or
(iii} what among the persons commonly called Mormons is known as spiritual
or plural marriage; or
(b) who lives, cohabits, or agrees or consents to live or cohabit in any kind of
conjugal union with a person who is married to another or with a person who
lives or cohabits with another or others in any kind of conjugal uniot; or
(c) celebrates, is a party to, or assists in any rite or ceremony which purports o
make binding or to sanction any of the sexual relationships mentioned in para-
graph (a) of this section; or
(d) procures, enforces, enables, is a pariy to, or assists in the compliance with,
or carrying out of, any form, rule or custom which so purports; or
(e} procures, enforces, enables, is a party to, or assists in the execution of, any
form of contract which so purporls, or the giving of any consent which so pur-
ports.

POLYGAMY.—Conjugal union.—Celebrating rite.—~Evidence in case of po-
lygamy.
243. (1) Every one who
(a) practises or enters into or in any manner agrees or con-
sents to practise or enter into
(i) any form of polygamy, or
(ii) amy kind of conjugal union with more than one person
at the same time,
whether or not it is by law recognized as a binding form of
marriage; or
(b) celebrates, assists or is a parly to a rite, ceremony, coniract
or consent that purports to sanction a relationship mentioned
in subparagraph (i) or (ii) of paragraph (a),
is guilty of an indictable offence and is liable o imprisonment for
five years.
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309. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment for the first offence, and fourteen years for a second or subsequent
offence, who commits bigamy.
(2) Every one is guilty of an indictable offence and liable to seven years' imprison-
ment who procures a feigned or pretended marriage between himself and any
waman, or whe knowingly aids and assists in procuring suck feigned or pretended
marriage.
1002, No person accused of an offence under any of the hereunder mentioned
sections shall be convicted upon the evidence of one witness, unless such witness
is corroborated in some material particular by evidence implicating the accused:—
(d) Offences under Part V1, section three hundred and one and subsection two
of section three hundred and nine;
310. Every one is guilty of an indictable offence and liable to imprisonment for
five years, and 1o a fine of five hundred dollars
{a) who practises, or, by the rites, ceremonies, forms, rules, or customs of any
denomination, sect or society, religious or secular, or by any form of contract,
or by mere mutual consent, or by any other method whatsoever, and whether in
a manner recognized by law as a binding form of marriage or not, agrees or con-
senls to praclise or enter into
(i) any form of polygamy,
(ii) any kind of conjugal union with more than one person at the same time, or
(iii} what among the persons commonly called Mormons is known as spiritual
or plural marriage; or
(b) who lives, cohabits, or agrees or consents to live or cohabit in any kind of
conjugal union with a person who is married to another or with a person who
lives or cohabits with another or others in any kind of conjugal uniot; or
(c) celebrates, is a party to, or assists in any rite or ceremony which purports o
make binding or to sanction any of the sexual relationships mentioned in para-
graph (a) of this section; or
(d) procures, enforces, enables, is a pariy to, or assists in the compliance with,
or carrying out of, any form, rule or custom which so purports; or
(e} procures, enforces, enables, is a party to, or assists in the execution of, any
form of contract which so purporls, or the giving of any consent which so pur-
ports.

POLYGAMY.—Conjugal union.—Celebrating rite.—~Evidence in case of po-
lygamy.
243. (1) Every one who
(a) practises or enters into or in any manner agrees or con-
sents to practise or enter into
(i) any form of polygamy, or
(ii) amy kind of conjugal union with more than one person
at the same time,
whether or not it is by law recognized as a binding form of
marriage; or
(b) celebrates, assists or is a parly to a rite, ceremony, coniract
or consent that purports to sanction a relationship mentioned
in subparagraph (i) or (ii) of paragraph (a),
is guilty of an indictable offence and is liable o imprisonment for
five years.
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(2) Where an accused is charged with an offence under this sec-
tion, no averment or proof of the method by which the alleged re-
lationship was entered into, agreed 1o or consented to is necessary
in the indictment or upon the trial of the accused, nor is it necessary
upon the trial 1o prove that the persons who are alleged to have
entered into the relationship had or intended to have sexual inter-
course.

Subsce{l) is the former $.310 omitting cl.(a)(iii), “what among the
persons commonly called Mormons is known as spiritual or plural mar-
riage.”

Subsec.(2) is the former s.948.

These were 55.278 and 706 in the Code of 1892, and came from 5%
Vict,, .37, 5.11{(Can.). :

Of this legislation it was said {Hansard 1892, Vol. II, col. 8322):

"It was inscrted the first time three years ago, when an attempt was
made o put down oflences connected with Mormonism and plural
marriages, and after considering the laws of each state in the United
States, which attempted to deal with this question, we found that that
was the best way we could express it, and the section received very
careful altention on both sides ol the House.”

Taschereau’s Code of 1892, p.248, cites the case ol R. v. LISTON (un-
reported), 'T'oronto, April 1893, in which Armour, C.J., held that adultery
is not indictable under this section, :

The section seems to apply only in the case of some sort of contract
to live together, and not to a living together of one person with a mar-
ried person of the opposite sex without any such contract: R, v. EAST-
MAN{1982), 58 C.C.C.218 at p.229.

“We think the crucial words of ss.(b} are ‘any kind of conjugal
union;” that these words predicate some form of union under the
guise of marriage, and that Parliament had no intention in this sec-
tion of the Code of dealing with the question of adultery. The section
is headed ‘Polygamy and Spiritual Marriages, . . . . . . and was aimed
at prohibition of polygamy under any guise:” R. v. TOLHURST
et al {1987}, 68 (.C.C.819.

See also notes to 5,157, ante.

Where an Indian according o tribal custom, took two women as his
wives at the sunre time, he was convicted under this section: R. . BEAR'S
SHIN BONE(1899), 3 C.C.C.329.

UNrawruL SoLeMNIZATION oF MARRTAGE.

PRETENDING TO SOLEMNIZE MARRIAGE.—Procuring unlawful marriage,
244. Every one who
(a) solemnizes or pretends to solemnize a marriage without law-
ful authority, the proof of which lies upon him, or
(b) procures a person to solemnize a marriage knowing that he
i# not lawfully authorized to solemnize the marriage,
is guilty of an indictable offence and is liuble to imprisonment for
two years.



PART VI-—SECTIONS 243-245 459

OLD CODE:

948. In the case of any indictment under section three hundred and ten (b), (c)
and (d), no averment or proof of the method in which the sexual relationship
charged was entered into, agreed to or consented to, shall be necessary in any such
indictment, or upon the trial of the person thereby charged; nor shall it be neces-
sary upon such trial to prove carnal connection had or intended to be had between
the persons implicated.

311. Every one is guilty of an indictable offence and liable 1o a fine, or to two
years' imprisonment, or to both, who,

(a) without lawful authority, the proof of which shall lie on him, solemnizes or
pretends to solemnize any marriage; or

(b) procures any person to solemnize any marriage knowing that such person is
not lawfully authorized to solemnize such marriage, or knowingly aids or abets
such person in performing such ceremony. :

312. Every one is guilty of an indictable offence and liable t0 a fine, or to one
year's imprisonment, who, being lawfully authorized, knowingly and wilfully
solemnizes any marriage in violation of the laws of the province in which the
marriage is solemnized.

This is the former s.311. It was 5.279 in the Code of 1892 and came
from R.S5.C. 1886, c.161, 5.2, '

See 5.749, post, and notes following next section.

A limitation previously existing in s.1140(1)(b)(iii) is not continued.
MARRIAGE CONTRARY TO LAW.

245. Every one who, being lawfully authorized to solemnize mar-
riage, knowingly and wilfully solemnizes a marriage in violation of
the laws of the province in which the marriage is solemnized is
guilty of an indictable offence and is liable to imprisonment for
iwo years.

This is the former 5.312. It was 5.280 in the Code of 1892 and 5.3 of
R.S.C. 1886, c.161. '

§.244 deals with those who, without authority, purport to perform
marriages; s5.245 deals with those who, although authorized, perform
marriages otherwise than in accordance with the law. The authority is
derived {rom the provinces.

In 1912 the Judicial Committee of the Privy Council had occasion to
consider the marriage laws of Canada upon appeal {rom opinions given
by the Supreme Court in answer to certain questions submitted to it in
relation thereto. The following appears in [1912] A.C. 880, at p.B87:

“Their Lordships have arrived at the conclusion that the jurisdiction

of the Dominion Parliament does not, on the true construction of ss.
9] and 92 (of the B.N.A. Act, 1867}, cover the whole field of validity.
They consider that the provision in s.92 conferring on the provincial

Legislature the cxclusive power to make Jaws relating to the solemn-

ization of marriage in the province operates by way of exception to

the powers conferred as regards marriage by 891, and enables the
provincial Legislalure to enact conditions as to solemnization which
may affect the validity of the contract,” [ltalics added|.

In R. v. DICKOUT(189%), 24 O.R.2530, the Court considered the
words “‘church and religious denomination” in a provincial act in rela-
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tion to “The Reorganized Church of Jesus Christ of Latter Day Saints.”
Armour, C.]., said:
“The statute should receive a wide construction. It does not say ‘Chris-
tian," but ‘religious’. If it said ‘Christian,” it would exclude Jews. The
fundamental law of the Province makes no distinction between
churches or denominations. Every person is at liberty to worship his
Maker in the way he pleases. We have, or ought to have, perfect free-
dom of speech and perlect {rcedom of worship.”
R. v. DICKOUT was considered in R. v. BROWN(1908), 14 C.C.C.
87 in relation to “The First Christian Chinese Church, Toronto” an in-
dependent body. The history of the provincial legislation is traced (p.95)
from 1792 when marriages were performed by Church of England
clergymen and certain military officers, through legislation in 1798, 1831,
1847, 1857, 1883 and 1891, which successively widened it to include
bodies that were able to satisly the authorities concerning their status.
The conclusion was that the congregation in question, being without
affiliation and without rites and ceremonies of ordination, was not quali-
fied as a church and religious denomination within the statute. Meredith,
J-A., at p.99, pointed to the special provisions made for the Disciples of
Christ, the Salvation Army, and the Quakers, and said:
“It is obvious that thc clergymen and ministers who may perform the
religious ceremony of marriage are the clergymen and ministers of
established and generally recognized churches and religious denomi-
nations.”
A conviction under 5.311 was affirmed.

BrasrHEMous Ligrt.

OFFENCE.—Question of fact.—Saving.

246. (1) Every one who publishes a blasphemous libel is guilty
of an indictable offence and is liable to imprisonment for iwo years,

(2) It is a question of fact whether or not any matter that is pub-
lished is a blasphemons Libel. .

(3) No person shall be convicted of an offence under this section
for expressing in good faith and in decent language, or attempting
1o establish by argument used in good faith and conveyed in decent
language, an opinion upon a religious subject.

This is the former 5.198. It was s.170 in the Code of 1892, where it
was sald to be new, and s.141 in the E.D.C., where a marginal note as-
cribes it to 9 & 10 Wm., 111, c.3h, and 53 Geo. 111, . 100, “somewhat altered
in conformity with an opinion said to have been expressed by Coleridge,
Jo in R. v, POOLEY.” This reference was amplified in the report (p.22):

"Section 141 provides a punishment for blasphemous libels, which of-
fence we deem it inexpedicnt to define otherwise than by the use of
that expression. As, however, we consider that the essence of the offence
{regarded as a subject for criminal punishment) lies in the outrage
which it inflicts vpon the religious feelings of the community, and
not in the expression of erronecus opinions, we have added a proviso
to the clfect that no one shall be convicted of a blasphemous libel only
for expressing in good faith and decent language any opinion whatever
upon any religious subject.”
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198. Every one is guilty of an indictable offence and liable to one year's impris-
onment who publishes any blasphemous libel,

(2) Whether any particular published matter is a blasphemous libel or not is a
question of fact: Provided that no one is guilty of a blasphemous libel for ex-
pressing in good faith and in decent language, or altempting lo establish by
arguments used in good faith and conveyed in decent language, any opinion
whatever upon any religious subject.

2. par(23} “newspaper,” in the sections of the Act relating to defamatory
libel, means any paper, magazine or periodical containing public news, intel-
ligence or occurrences, or any remarks or observations thereon, printed for sale
and published periodically or in parts or numbers, at intervals not exceeding
thirty-one days befween the publication of any two such papers, parts or num-
bers, and also any paper, magazine or periodical printed in order to be dispersed
and made public, weekly or oftener, or at intervals not exceeding thirty-one days,
and containing only or principally advertisements;

There follows the reference to R. v. POOLEY, as to which, however,
Stephen’s Criminal Law, Vol. I, p.475 says: “I am disposed to think that
in the case in question, Mr. Justice Coleridge laid down the law too
favourably to Pooley.”

It has been held in England that it is blasphemy to publish matter
which is calculated to hold up to ridicule or contempt the theology or
tenets of the Christian religion: R. v. RAMSAY and FOOTE, 15 Cox,
C.C.231; R.v. BRADLAUGH(1883), 15 Cox,C.C.217.

In R.v. RAHARD, [1936]3 D.L.R.230, a clergyman was convicted
under this section when it was found that he had expressed opinions
on a religious question in such a way as te offend the religious convic-
tions of others whose beliefs were diflerent, and in such a way as possibly
to lead to a breach of the peace.

It may be a question whether an attack on a {zith other than Chris-
tianity would also [all within the section. In BOWMAN v. SECULAR
SOCIETY, [1817]1A.C406, Lord Sumter said, at p460: '

“After all, to insult a Jew's religion is not less likely to provoke a
fight than to insult an Episcopalian; and, on the other hand, the pub-
lication of a dull volume of blasphemies may well provoke nothing
worse than throwing it into the fire.”

This may be compared with the expressions quoted from R. v. DICK-

OUT, under 5244 ante, and see also the notes on group libel following
5.166, ante.

DEFAMATORY LIBEL.
“NEWSPAPER.”

247. In sections 248 to 267, “newspaper” means any paper,
magazine or periodical containing public news, intelligence or re-
ports of events, or any remarks or observations thereon, printed for
sale and published periodically or in parts or numbers, at intervals
not exceeding thirty-one days between the publication of any two
such papers, parts or numbers, and any paper, magazine or period-
ical printed in order to be dispersed and made public, weekly or
more often, or at intervals not exceeding thirty-one days, that con-
tains advertisements, exclusively or principally,

I8
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This is the former 5.2(23). It was s.3(p-1) in the Code of 1892 and was
derived from the Newspaper Libel and Registration dct, 1881, 44 & 45
Vict., ¢.60. That Act, together with Fox’s Libel Act, 32 Geo. 111, ¢.60, and
Lord Campbell’s Act, 6 & 7 Vict,, c.96, are the main sources of the law
relating to defamatory libel as it was codified in s5.227-243 of the E.D.C.
and enacted in the Code of 1892, In Canada, the subject was dealt with
in R.S.C. 1886, c.163, and as to procedure, in R.S.C. 1886, €.174.

As to procedure, see s.421(2), place of trial; 5.494, indictment; 5.497,
particulars; 5.546, selection of jury; $5.631 and 632, costs.

In 1 Hawk. P.C. 543 there is a note that a grand jury should not find
an indicument unless the offence be of such signal enormity that it may
reasonably be construed to have a tendency to disturb the peace and
harmony of the community. It is for this reason that criminal libel is
usually regarded as a private matter and left to the person defamed 1d
prosecute as a private prosecutor.

DEFINITION,—Mode of expression.

248. (1) A defamatory libel is matter published, without lawful
justification or excuse, that is likely 1o injure the reputation of any
person by exposing him to hatred, contempt or ridicule, or that is
designed to insult the person of or concerning whom it is published.

(2} A defamatory libel may be expressed directly or by insinu-
ation or irony .

(a) in words legibly marked upon any substance, or
(b) by any objects signifying a defamatory libel otherwise
than by words.

"I'his is the former 5.317. 1t was 4283 in the Code of 1892 and 5.227
in the E.D.C. with a note that “This is the existing law, the criminality
of libel depending on the tendency to produce a breach of the peace.”
See also notes to 8,166,

The words “insinuation or irony” refer to what is otherwise known
as the innuendo, a meaning not apparent on the face of the words, con-
necting them with the person delamed.

Although the word “libel” is used in criminal law with various ad-
jectives, “seditious”, “obscene’, “blasphemous”, “defamatory”, it is only
for defamatory libel that there is a statutory definition, and only for it
a defence of truth or justification: R. v. BRADIAUGH{1883}, 15 Cox,
C.C.217, and sce s.261, posi.

“PUBLISHING."
249. A person publishes a libel when he
(u) exhibits it in public,
(b) causes it 1o be read or seen, or
(¢) shows or delivers it, or causes it 1o be shown or delivered,
with intent that it should be read or seen by the person whom it
defames or by any other person.

This is the former 5.818. It was s.286 in the Code ol 1892, and 5.228

in the ED.C. Publication may be made to the person defamed: R. v.
COYER(1917), 27 C.C.C.10.
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317, A defamatory libel is matter published, without legal justification or ex-
cuse, likely to injure the reputation of any person by exposing him to hatred,
contempt ar ridicule, or designed to insult the person of or concerning whom it
is published.

(2) Such maticr may be expressed cither in words legibly marked upon any sub-
stance whatever, or by any object signifying such matter otherwise than by words,
and may be expressed either divecily or by insinuation or irony.

318. Publishing a libel is exhibiting it in public, or causing it to be vead or seen,
or showing or delivering it, or causing it o be shown or delivered, with u view to
its being read or seen by the person defamed or by any other person, '
333, Every one is guilty of an indictable offerice and liable to two years' impris-
onment, or to a fine not exceeding four hundred doilars, or to both, who pub-
lishes any defamatory libel knowing the same to be false,

334. Every one is guilty of an indictable offence and liable to one year's impris-
onment, o to a fine not exceeding two hundred dollars, or to both, who pub-
lishes any defamaiory libel.

PUNISHMENT OF LIBEL KNOWN TO BE FALSE.

250. Every one who publishes a defamatory libel that he knows
is false is guilty of an indictable offence and is liable to imprison-
ment for five years.

PUNISHMENT FOR DEFAMATORY LIBEL. -
251. Every one whao publishes a defamatory libel is guilty of an
indictable offence and is liable 1o imprisonment for two years.

55.250 and 251 are the former $5.333 and 334 with increases in pen-
alty. As to fines on individuals see 5.622, post, and on corporations, 5.628,
fost.

In MENARD v. R.(1933), 55 Que. K.B.98 it was held that a judgment
against a defendant for damages in a civil action for libel, was not a bar
to a criminal prosecution lor the same libel.

In R. w. UNWIN(1938), 69 C.C.C.197, Harvey, CC.J.A., quoted from
R. v WICKS(1936), 25 Cr.App.R.168, the obscrvation that “the best and
oftenn the only way of proving that a stulement was known to be false
by the persont who made it is to prove that he had the means of such
knowledge.”

EXTORTION BY LIBEL.—Pnnishment.
252. (1) Every one commits an offence who, with intent
(a) to extort money from any person, or
(b) 1o induce a person to confer upon or procure for another
person an appointment or office of profit or trust,
publishes or threatens 1o publish or offers 1o abstain from publish-
ing or to prevent the publication of a defamatory libel.

(2) Every one commits an offence who, as the result of the re-
fusal of any person to permit money to be extorted or te confer or
procure an appointment or office of profit or trust, publishes or
threatens to publish a defamatory libel.

(3) Every one who commits an offenee under this section is
guilty of an indiciable offence and is liable to imprisonment for five
yeara.
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This is the former 5.3%2. It was 5.300 in the Code of 1892 and s.241
in the E.D.C., where it was adapted from Lord Campbell's Act, 6 & 7
Vict,, c.96. As to other forms of blackmail, see 5.241 and R. v. CAMERON,
noted under 5.408, post, and, as to threats generally, s.316, post.

PROPRIETOR OF NEWSPAPER PRESUMED RESPONSIBLE.—Gencral aun-
thority to manager when negligence,—Selling newspapers.

253. (1) The proprietor of a newspaper shall be deemed to pub-
lish defamatory matter that is inserted and published therein, un-
less he proves that the defamatory matter was inserted in the newe-
paper without his knowledge and without negligence on his part.

(2) Where the proprietor of a newspaper gives 1o a person
general authority to manage or conduct the newspaper as editor or
otherwise, the insertion by that person of defamatory matter in the
newspaper shall, for the purposes of subsection (1), be deemed not
to be negligence on the part of the proprietor unless it is proved that

(a) he intended the general authority to include amthority to
insert defamatory matter in the newspaper, or

(b) he continued to confer general authority after he knew
that it had been exercised by the insertion of defamatory
matter in the newspaper.

(3) No person shall be deemed to publish a defamatory libel by
reason only that he sells a number or part of a newspaper that con-
tains a defamatory libel, unless he knows that the number or part
conlains defamatory matter or that defamatory matter is habitually
contained in the newspaper.

This is the former 5.329, It was 5.297 in the Code of 1892, and was
contained in 5.2%8 of the E.D.C. where a marginal note, relerring to the
general authority contemplated by subsec., called attention to the fact
that the section contained some alteration of the provisions of Lord
Campbell’s Act, in view of a difference of opinion concerning it in A.
v. HOLBROOK(1878), L.R. 4 Q.B.D. 42. In that case a majority held
that the editor’s general authority must be taken to mean authority to
conduct the newspaper according 1o law, and, therefore, not to author-
ize the publication of a libel.

In R. v. MOLLEUR(1905), 12 C.C.C.8, where the accused set up the
defence provided by subsec.(1), it was held that the Grown might prove
the publication of similar libels by the same editor in order to establish
liability on the part of the accused [rom his continuing the editor’s au-
thority.

Subsec.(3) was referred to in MALONEY v. FILDES(1932), 60 C.C.C.
7 atp.15.

See 5.247 for definition of newspaper.

SELLING BOOK CONTAINING DEFAMATORY LIBEL.—Sale by servant.—Ex-
emption of master,

254. (1) No person shall be deemed to publish a defamatory
libel by reason only that he sells a book, magazine, pamphlet or
other thing, other than a newspaper that contains defamatory matter
if, at the time of the sale, he does not know that it contains the defam-
atory matter.
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332, Every one is guilty of an indictable offence and liable to twe years' im-
prisonment, or lo a fine not exceeding six hundred dollars, or to both, who
publishes or threatens to publish, or offers to abstain from publishing, or offers to
prevent the publishing of, a defamatory libel with intent to extort any money, or
to induce any person ta confer upon or procure for any person any appointment
or office or profit or frust, or in conseguence of any person having been refused
any such money, appoiniment or office.

329. Every proprieior of any newspaper is presumed to be criminally respon-
sible for defamatory matter inserted and published therein, but such presump-
tion may be rebutied by proof that the particular defamarory matter was inserted
in such newspaper without such proprietor’s cognizance, and without negligence
on his part.

(2} General authority given 1o the person actually inserting such defamatory
matter to manage or conduct, as editor or otherwise, such newspaper, and io in-
sert therein what he in his discretion thinks fit, shall not be negligence within
this section unless it be proved that the proprietor, when originally giving such
general authority, meant that it should extend to inserting and publishing de-
famatory matier, or continued such general authoriry knowing that it had ex-
ercised by inserting defamatory matier in any number or part of such newspaper.
(3} No one is guilty of an offence by selling any number or part of such a news-
paper, unless he knew either that such number or part contained defamatory
matter, or that defamatory matter was habitually contained in such newspaper.
330. No one commits an offence by sellin§ any book, magazine, pamphlet or
other thing, whether forming part of any periodical or not, although the same
contains defamatory matter, if, at the time of such sale, he did not know that
such defamatory matter was contained in such hook, magazine, pamphlet or
other thing.

(2) The sale by a servant of any book, maguazine, pamphlet or other thing, whether
periodical or not, shall not make his employer criminaily responsible in respect
of defamatory matter contained therein, unless it be proved that such employer
aithorized such sale knowing that such book, magazine, pamphlet or other thing
contained defamatory matter, or, in case of a rumber or part of a periodical,
that defamatory matter was habitually contained in such periodical,

(2) Where a servant, in the course of his employment, sells a
book, magazine, pamphlet or other thing, other than a newspaper,
the employer shall be deemed not to publish any defamatory maiter
contained therein unless it is proved that the employer authorized
the sale knowing that

(a) defamatory matter was contained therein, or
(b) defamatory matter was habitually contained therein, in
the case of a periodical.

‘This is the former 5.330. It was 5.298 in the Code of 1892, and 5.239
in the E.D.C. See 5.247 lor dehnition of newspaper.

PUBLISHING PROCEEDINGS OF COURTS OF JUSTICE.
255. No person shall be deemed to publish a defamatory libel
by reason only that he publishes defamatory matter
(a) in a proceeding held before or under the authority of a court
exercising judicial authority, or
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{b) in an inquiry made under the authority of an Act or by order
of Her Majesty, or under the authority of a public department or
a department of the government of a province,

This 15 the former s.320. It was 5.288 in the Code of 1892, and 5.250
in the E.D.C. This section is closely linked with the provisions relating
to contempt of court, as to which see 5.9, ante and notes thereto. The
following cases also are relevant. Lopes, LJ in HUNT v. CLARKE
(1889) 58 L.J.Q.B.490, at p.494 said:

“I am of opinion that the reports in newspapers of pending cases in
Court, with comments upon those cases, are to be discouraged, and I
think it is the duty ol the Court to cxercise its summary jurisdiction
if it is of opinion that any such reporrs are calculated to prejudice a
litigant in a trial then pending.”

HOPE v. LENG(1907), 23 LT R.213, was an action [or defamation
in respect of a newspaper report of an action in the County Court. The
Plaintiff in that action was alleged to have said, not in his evidence, that
statements made by H. were “false and a pack ol lies [rom beginning
to end”. A jury returned a verdict for £100 damages. On appeal this
was set aside, it being held that the report was fair and accurate. Gollins,
MR.:

*“The report was a report in a daily newspaper, and it was not to be
judged by the same standard of accuracy which would be adopted if
they were criticizing a law report of a professional law reporter. It
must be regarded from the standpoint of persons whese function it was
to give the public a fair account of what had taken place in a court ot
justice. . . ...

It was contended that an observation made by Mr. Wilson was not
made by him in the witness-box, and that therefore the report ol it
did not come within the protection accorded to reports of legal pro-
ceedings. He was not prepared to hold that an ohservation made by
a litigant in a case when he was not actually in the witness-box could
not be reported without risk of liability on the part of the reporter,
if it was in fact made in Court in the course of legal proceedings. It
might be that a more liberal view of the immunity of reporters was
taken now than used to be taken in former times. The law had ac
commodated itself to prevailing conditions, and common sense was
allowed a larger share in determining the rights of parties to litiga-
tion of this sort.”

LYNAM v. GOWILING(1880), 6 L.R.Ir.239, was an action [or libel
involving a question of publication, although not in a newspaper. The
defendant, a coroner, pleaded that at an inquest held by him, the plain-
tiff was examined as a witness and that, at the close of his testimony, one
C.. a clergyman, stated in open Court that part of the plaintif’s testimony
was “very little short of perjury”, The dctendant reported the inquest,
including this circumstance, to the Chief Secretary for the Lord Lieuten-
ant of Ireland. Fitzgerald, B., said:

“Assuming that the fourth paragraph of the defence can be treated as
pleading a fair report, for the public good, of the proceedings in a
court of justice, that would not warrant the report of slander con-
cerning the plaintiff uttered by a by-stander in the course of such pro-
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320. No one commits an offence by publishing any defamatory matter, in any
proceeding held before or under the authority of any court exercising judicial
authority, or in any inquiry made under the authority of any statute or by order
of His Majesty, or of any of the departments of government, Dominion or
provincial.

ceedings.”
It was held too that the slander uttered was no part of such proceed-
ings” nor was it shown that the person to whom it was communicated
“had any interest in the clergyman’s opinion of the veracity of the plain-
tiff as a witness on his oath.” '

This case was referred to in FARMER v. HYDE, [1937]1 All ER.
778, an action for libel. During the hearing a person who was neither
a party nor a witness (but whose conduct had been commented
upon} interrupted and said, “May 1 make an application? I want
to correct the many lies that have been told in this court.” Only
one witness had given evidence before the interruption and he brought
an action for libel against several newspapers which had reported it
Slesser, L.]., at p.778: ’

“In such a case, we should be brought within the ambit of cases which
are constantly happenin% in the courts, in which parties, either by
themselves or by counsel, seek, either with or without success—and
generally, I think, without—to get the judge to allow a statement to
be made on their behalf. Strictly speaking, although the judge may have
jurisdiction to hear them, he has no jurisdiction to decide anything,
because there is no issue and no lis in which they are concerned.
Nevertheless, it is clear, to my mind, that such an application would
be made ‘in the course of the proceedings’, and it does not, to my mind,
make any difference that, in the course of the application, defamatory
matter is published about somebody else, which is the matter with
which the section deals (Law of Libel Amendment Act, 1888, s, 3}, or
that it is done with a malicious mind. .. ...

It is sufficient to consider whether this application, which was made
to the judge by Mr. Davidson—not interposed by a by-stander in the
court, as in the Irish case—was in the nature of proceedings publicly
heard before any court. I think it was, and, se far as these newspapers
are concerned, it was a fair and accurate report of those proceedings,
and, consequently, the statute affords to the owners of those news
papers a complete protection.”

PARLIAMENTARY PAPERS.

256. No person shall be deemed to publish a defamatory libel by
reason only that he

(a) publishes to the Senate or House of Commeons or to a legis-
lature, defamatory matter contained in a petition to the Senate or
House of Commons or to the legislature, as the case may be,

(b} publishes by order or under the authority of the Senate or
House of Commone or of a legislature, a paper containing de-
famatory matter, or
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Section 256—continued

(e) publishes, in good faith and without ill-will to the person. de-
famed, an extract from or abstract of a petition or paper men-
tioned in paragraph (a) or ('b).

This is the former 5.521. It was 5.289 in the Code of 1892 and 5.231 in
the E.D.C. Sec also the next section, and s.266, post, as to publication
under authority ol a legislature.

FAIR REPORTS OF PARLIAMENTARY OR JUDICIAL PROCEEDINGS.—Di-
vorce procecdings an exception.

257. (1) No person shall be deemed to publish a defamatory libel
by reason only that he publishes in good faith, for the information
of the public, a fair report of the proceedings of the Senate or House
of Commons or a legislature, or a committee thercof, or of the
public proceedings before a court exercising judicial authority, or
publishes, in good faith, any fair comment upon such proceedings.

(2) This section does not apply to a person who publishes a
report of evidence taken or offered in any proceeding before the
Senate or House of Commons or any commitiee thereof, upon a peti-
tion or bill relating to any matter of marriage or divorce, if the re-
port is published without authority from or leave of the House in
which the proceeding is held or is contrary to any rule, order or
practice of that House.

Subsec.(1} is the former s.322(1). It was 5290 in the Code of 1892
where its origin is given as 51-52 Vict. ¢64 (Imp.). It does not differ
from 5.232 of the E.D.C. in any substantial way.

Subsec.(2) is the former 5.322(2) which came into the Code as 1923,
c.11,s.1. See also 5.151, ante.

This section again touches the matter of contempt of court if pub-
lication may result in prejudice to parties litigant. On this point ref-
erence should be made to 5.9, ante, but with that limitation, the follow-
ing may be quoted as showing the general policy of the law.

In addressing the Grand Jury in R. v. SULLIVAN(1868), 11 Cox,
C.C.44, at p.49 (a trial for seditious libel), Fitzgerald, J. said:

“With respect to the question of the freedom of the press, I feel bound
to say a few words. Since 1692 there was complete liberty of the press
in Great Britain and Ireland. By liberty of the press I mean complete
freedom to write and publish without censorship and without restric-
tion, save such as was absolutely necessary for the preservation of
society. Our civil liberty is largely due to a free press, which is the
principal safeguard of a free State, and the very foundation of a
wholesome public opinion, Every man is free to write as he thinks fit,
but he is responsible to the law for what he writes; he 1s not, under
the pretence of freedom, to invade the rights of the community, or to
violate the constitution, or to promote insurrection, or endanger the
public peace, or create discontent, or bring justice into contempt, or
embarrass its functions. In dealing with the case before me, T will tell
you that political or party writing, when confined within proper and
lawful limits, is not only justifiable, but is protected for the public
good, and such writings are to be regarded in a free and liberal spirit.
A writer may criticize or censure the conduct of the servants of the
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321. No one commits an offence by publishing 1o either the Senate, or House
of Cormmons, or to any Legisiative Council, Legislative Assembly or House o}
Assembly, defamatory martter contained in a petition to the Senate, or House of
Commons, or to any such Council er Assembly, or by publishing by order or
under the authority of the Senate, or House of Commons, or of any such Council
or Assembly, any paper containing defamatory matter or by publishing, in good
Faith and without ill-will to the person defamed, any extract from or abstract of
any such paper.

322. No one commits an offence by publishing in good faith, for the information
of the public, a fair report of the proceedings of the Senate or House of Com-
mons, or any conunittee thereof, or of any council or assembly aforesaid, or any
commitiee thereof, or of the public proceedings preliminary or final heard be-
fore any court exercising judicial authority, nor by publishing, in good faith,
any fair comment upon any such proceedings.

(2) Nothing in this section shall make it lawful to publish a report of any evi-
dence taken or offered in any proceeding had before the Senate or the House of
Commons, or any committee of the Senate or the House of Commons, upon any
petition or bill relating 1o any matier of marriage or divorce, if the report is pub-
lished without authority from or leave of the House in which the proceeding
was had or contrary to any rule, order or practice of that House.

Crown or the acts of the Government—he can do it freely and liberally,
but it must be without malignity, and not imputing corrupt ‘or mali-
cious motives; with the same motives a writer may freely criticize the
proceedings of courts of justice and of individual judges—nay, he is in-
vited to do 5o, and to do 50 in a free and fair and liberal spirit. The
law does not seck to put any narrow construction on the expressions
used, and only interferes when plainly and deliberately the limits are
passed of frank and candid and honest discussion.”

In WASON v. WALTER(1868), L.R. 4 Q.B.73 at pp.93, 94, Cock-
burn, C.]., said:
“Our law of libel has, in many respects, only gradually developed
itself into anything like a satisfactory and settled form. The full liberty
of public writers to comment on the conduct and motives of public
men has only in very recent times been recognized. Comments on
government, on ministers and officers of state, on members of hoth
Houses of Parliament, on Judges and other functionaries are now
made every day, which half a century ago would have been the subject
of actions or ex officio informations, and would have brought down
fine and imprisonment on publishers and authors. Yet who can doubt
that the public are gainers by the change, and that, though injustice
may often be done, and though public men may often have to smart
under the sense of wrong inflicted by hostile criticism, the nation
profits by public opinion being thus freely brought to bear on the
discharge of public duties.”
and again, with refercnce to the report of ex parte proceedings:

“It would probably be held that the true criterion of the privilege is
not whether the report was or was not ex parte, but whether it was a
fair and honest report of what had taken place, published simply with a
view to the information of the public, and innocent of all intention
to do injury to the reputation of the party affected.”



470 MARTIN'S CRIMINAL CODE

FAIR REPORT OF PUBLIC MEETING.

258. No person shall be deemed to publish a defamatory libel by
rcason only that he publishes in good faith, in a newspaper, a fair
report of the proceedings of any public meeting if

(a) the meeting is lawfully convened for a lawful purpose and ie

open to the public,

(b) the report is fair and aceurate,

(c) the publication of the matter complained of is for the public

benefit, and

(d) he does not refuse to publish in a conspicucus place in the

newspaper a.reasonable explanation or contradiction by the per-
son defamed in respect of the defamatory matter.

This is the former 532%. It was 5291 in the Code of 1892 where
Taschereau'’s edition describes it as new. It does not appear in the
E.D.C,, but it does adapt 5.4 of the Law of Libel Amendment Act, 1888
{(U.K.).

See notes to preceding section.

PUBLIC BENEFIT.

259. No person shall be deemed to publish a defamatory libel
by reason only that he publishes defamatory matter that, on reason-
able grounds, he believes is true, and that is relevant to any subjeet
i))f puﬁhlic interest, the public discussion of which is for the public

enefit.

This is the former 5.324. Tt was 5.292 in the Code of 1892 and 5.233
in the E.D.C.

The general considerations relating to this and other grounds of
privilege in the accompanying sections are covered by the notes follow-
ing ss.166, 248 and 257, anie. 'They require, of course, to be applied to
many varying states of fact.

In R. v. BRAZEAU{1899), 3 C.C.C.89, at p.91, the following appears:
“In placing himself before the public as a public benelactor and a
model master, the complainant has provoked criticism as well as ad-
miration. If the criticism is proved to be unfair . ..., . his vindication
will be the more complete. If, on the contrary, it be fair and reason-
able, and founded on facts substantially true, the complainant will
have to bear with it.”

Public interest: See annotation 3 C.C.C.92. Odgers on Libel and
Slander, Gth ed. p.169, cites SOUTH HETTON COAL CO, L.TD. u.
NORTH EASTERN NEWS ASS'N., [1894]1 Q.B.135 at p.141, and DAK-
HYL v. LABOUCHERE, The Times, July 29, 1904, as authority for the
proposition that the Court decides whether the matter commented on is
one of public interest.

FAIR COMMENT.—On public person,—On work of art or literature.
260. No person shall be deemed to publish a defamatory libel by
reason only that he publishes fair comments
(@) upen the public conduct of a person who takes part in public
affairs, or
(b) upon a published book or other literary production, or on
any composition or work of art or performance publicly ex-
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323. No orne commits an offence by publishing in good faith, in a newspaper,
a fair report of the proceedings of any public meeting if the meeting is lawfully
convened for a lawful purpose and open to the public, and if such report is fair
and accurate, and if the publication of the matter complained of is for the public
benefit, and if the defendant does not refuse to insert in a conspicuous place in
the newspaper, in which the report appeared a reasonable letter or document of
explanation or contradiction by or on behalf of the prosecutor.

324, No one commits an offence by publishing any defamatory matier which he,
on reasonable grounds, believes to be true, and which is relevant to any subject
af public interest, the public discussion of which is for the public benefit,

325. No one commits an offence by publishing fair comments upon the public
conduct of a person who takes part in public affuirs.

(2} No one commits an offence by publishing fair comments on any published
book or other literary produciion, or on any composition or work of art or per-
formance publicly exhibifed, or on any other communication made to the public
on any subject, if such commenis are confined to criticism of such book or
literary production, composition, work of art, performance or communication.

331. It shall be a defence to an indictment or information for a defamatory
libel that the publishing of the defamarory matter in the manner in which it was
published was for the public benefit at the time when it was published, and that
the matter itself was true.

hibited, or on any other communication made to the public on
any subject, if the comments are confined to criticism thereof.

This is the former 5.325. Tt was 5293 in the Code of 1892, and s.235
in the E.D.C.

The section does not protect personal attacks, In SIR JOHN CARR
v. HOOD{1808),1 Camp. %5, n, the following appears:
“Show me an attack upon the moral character of the plaintiff, or any
attack upon his character unconnected with his authorship, and I
should be as ready as any Judge who ever sat here to protect him.
But I cannot hear of malice on account of turning his works into
ridicule.”
Although this refers in terms to anthors, the principle would apply
to par.(a} also. As to this, it may be noticed that the remedy of criminal
information is abolished by this Code (s.488(2)}.

WHEN TRUTH A DEFENCE.

261. No person shall be deemed to publish a defamatory llbel
where he proves that the publication of the defamatory matter in the
manner in which it was publithed was for the public benefit at the
time when it was published and that the matier itself was true.

This is the former s.331. It was 5.299 in the Code of 1892, and s.240
in the ED.C.

This is a special plea. See 55.520 and 521, post. Under the latter, if
justification is not plmd(‘d the truth of the published matter is not to
be inquired into unless the accused is charged with publishing it know-
ing it to be false. In such a case evidence that it was true may be given
to rebut that allegacion.
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Section 261—continued

In R. v. GRENIER(1897), 1 C.C.C55, a plea of justification was
struck out. The following appears at p.57:

“Instead of being a concise pleading setting forth simply the truth of
the libel, its publication for the public benefit and the facts which
rendered its publication for the public good, his plea is verbose and
covers twenty-six pages of printed matter, contains paragraphs which
are purely statements of comment and argument, and embodies letters
which are referred to as evidencc of his pretensions. In its present
state it is therefore irregular and illegal.”

PUBLICATION INVITED OR NECESSARY.
262. No person ghall be deemed to publish a defamatory libel
by reason only that he publishes defamatory matter
(a) on the invitation or challenge of the person in respect of
whom it is published, or
(b) that it is necessary to publieh in order to refute defamatory
matter published in respect of him by another person,
if he believes that the defamatory matter is trne and it is relevant to
the invitation, chellenge or necessary refutation, as the case may be,
and does not in any respect exceed what is reasonably sufficient in
the circumstances.

This is the former 5.819. It was 5.287 in the Code of 1892, and 5.229
in the E.D.C.

ANSWER TO INQUIRIES,

263. No person shall be deemed 1o publish a defamatory libel by
reason only that he publishes, in answer to inquiries made to him,
defamatory matter relating to a subject matter in respect of which
the person by whom or on whose behalf the inquiries are made has
an interest in knowing the truth or who, on reasonable grounds, the
person who publishes the defamatory matter believes has such an
interest, if

(a) the matter ia published, in good faith, for the purpose of

giving information in answer to the inquiries,

(b) the person who publishes the defamatory malter believes

that it is true,

(c) the defamatory matter is relevant to the inquiries, and

(d) the defamatory matter does not in any respect exceed what

is reasonably sufficient in the circumstances.

This is the former s.327. It was 5.295 in the Code of 1892, and 5.236
in the E.D.C.

GIVING INFORMATION TO PERSON INTERESTED.—Conditions.

264. No person shall be deemed 10 publish a defamatory libel by
reason only that he publishes to another person defamatory matter
for the purpose of giving information 1o that person with respect to
a subject matter in which the person to whom the information is
given has, or is believed on reasonable grounds by the person who
gives it to have, an interest in knowing the truth with respect to that
subject matter if
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319. No one commits an offence by publishing defamatory matter on the in-
vitation or challenge of the person defamed thereby, nor if it is necessary to pub-
lish such defamatory matter in order to refute some other defamatory statement
published by that person concerning the alleged offender, if such defamatory
matter is believed to be true, and is relevant to the invitation, challenge or re-
quired refutation, and the publishing does not in manner or extent exceed what
is reasonably sufficient for the vccasion.

327. No one commits an offence by publishing in answer to inguiries made of
him, defamatory matter relating to some subject as to which the person by whom,
or on whose behalf, the inquiry is made has, or on reasonable grounds is believed
by the person publishing to have, an interest in knowing the truth, if such matter
is published for the purpose, in good faith, of giving information in respect
thereof to that person, and if such defamatory matter is believed to be true, and
is relevant to the inguiries made, and also if such publishing does not in manner
or extent exceed what is reasonably sufficient for the occasion.

328. No one commits an offence by publishing 1o another person defamatory
matter for the purpose of giving information to that person with respect fo some
subject as to whar he has, or is, on reasonable grounds, believed to have, such an
interest in knowing the truth as to make the conduct of the person giving the
information reasonable under the circumstances, if such defamatory matter is
relevant to such subject, and is either true, or is made without ill-will to the per-
son defamed, and in the belief, on reasonable grounds, that it is true, .

(a) the conduct of the person who gives the information is
reasonable in the circumstances,

(b) the defamatory matter is relevant to the subject matter, and

{¢) the defamatory matter is true, or if it is not true, is made
without ill-will towards the person who is defamed and is made in
the belief, on reasonable grounds, that it is true.

This is the former 5.528. It was 5,296 in the Code of 1892, and 5,257 in
the E.D.C. where reference is made 10 COXHEAD v. RICHARDS(1846),
15 1.J.C.P.278. In that case the defendant received a letter derogatory
of a ship’s captain, which he showed to the owner in the belief that it
was his duty to do so, although he knew nothing of the matter apart from
the letter. The trial judge charged the jury that the publication was
privileged, and they found that there was no malice.

PUBLICATION IN OOD FAITH FOR REDRESS OF WRONG.

265. No person shall be deemed to publish a defamatory libel by
reason only that he publishes defamatory matter in good faith for
the purpose of seeking remedy or redress for a private or public
wrong or grievance from a person who has, or who on reasonable
grounds he believes has the right or is under an obligation 1o remedy
or redress the wrong or grievance, if

fa) he believes that the defamatory matter is true,

(b) the defamatory matter is relevant to the remedy or redress

that is sought, and

(c) the defamatory matter does not in any respect exceed what is

reasonably sufficient in the circumstances.
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Section 265—continued

This is the former 5.326, It was 5.294 in the Code of 1892, and s.235

in the ED.C. It is declaratory of the common law: Hansard, 1892,
col. 325,

PROVING PUBLICATION BY ORDER OF LEGISLATURE.—Directing verdiet.
—LCertificate of order.

266. (1) An accused who is alleged to have published defama-
tory libel may, at any stage of the proceedings, adduce evidence to
preve that the matier that is alleged to be defamatory was eontained
in a paper published by order or under the authority of the Senate
or House of Commeons or a legislature.

(2) Where at any stage in proceedings referred to in subsection
(1) the court, judge, justice or magistrate is satisfied that matter
alleged to be defamatory was contained in a paper published by
order or under the authority of the Senate or Houge of Commons or
a legislature, he shall direct a verdiet of not guilty to be entered and
shall discharge the aceused.

(3) For the purposes of this section a certificate under the
hand of the Speaker or clerk of the Senate or House of Commons
or a legislature to the effect that the matter that is alleged to be de-
famatory was contained in a paper published by order or under the
authority of the Senate, House of Commons or legislature, as the
case may be, is conclusive evidence thereof,

This combines the former ss.912, 913 and 947. They come {rom R.
5.C. 1886, c.163, 1868, .23, and 3 & 4 Vict, .9 (Imp.). See s.256, ante,
and notes thereto. . .

VERDICTS.

YERDICTS IN CASES OF DEFAMATORY LI1BEL.

267. Where, on the trial of an indictment for publishing a de-
famatory libel, a plea of not guilty is pleaded, the jury thar is sworn
to try the igsue may give a general verdict of guilty or not guilty upon
the whole matter pui in issue upon the indictment, and shall not be
required or directed by the judge to find the defendant guilty merely
oun proof of publication by the defendant of the alleged defamatory
libel, and of the sense ascribed thereto in the indictment, but the
judge may, in his diseretion, give a direction or opinion to the jury
on the matter in issue as in other criminal proceedings, and the jury -
may, on the issue, find a special verdict.

This is the [ormer 5456, It was s.719 in the Code of 1892, am, 1908,
c.I8, s.12. It was taken from R.S.C. 1886, c.171, 5.152 and 32 Geo. III,
.60 (Tmp.).
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326. No one commits an offence by publishing defamatery matter for the pur-
pose, in good faith, of seeking remedy or redress for any private or public wrong
or grievance from a person who has, or is reasonably believed by the person
publishing to have, the right or 1o be under obligation to remedy or redress such
wrong or grievance, if the defamatory matter is believed by the person publish-
ing the same to be true, and is relevant to the remedy or redress sought, and such
publishing does not in manner or extent exceed what is reasonably sufficient for
the occasion.

912. Every person aguainst whom any criminal proceedings are commenced or
prosecuted in any manner for or on dccount of or in respect of the publication
of any report, paper, votes or proceedings, by such person or by his servant, by
order or under the authority of any legislative council, legislative assembly
or house of assembly, may submii 1o the court in which such proceedings
are so commenced or prosecuted, or before any judge of the same, upon
twenty-four hours' notice of his intention so to do, to the prosecuior in
such proceedings, ar to lis attorney or solicitor, a certificate under the hand of
the speaker or clerk of such legislative council, legislative assembly ar house
of assembly, as the case may be, verified by affidavit siating that the report, paper,
. votes or proceedings, as the case may be, in respect whereof such criminal pro-
ceedings are commenced or prosecuted, was or were published by such person,
or by his servani, by order or under the authority of the legislative council, legis-
lative assembly or house of assembly, as the cuse may be.

(2) Such court or judge shall, wpon such certificate being so submitted, immedi-
ately stay such criminal proceedings, and the same shall thereupon be deemed
finally ended, determined and superseded.

913. In any criminal prosecution for or on account or in respect of the publi-
catian of any copy of such report, paper, votes or proceedings, the defendant
may submit to the court or judge before which or whom such prosecution is
pending a copy of such report, paper, votes ar proceedings, verified by affidavit,
and the court or judge shall immediately stay such criminal prosecution, and the
same shall thereupon be deemed to be finally ended, determined and superseded,

947. In any criminal proceeding commenced or prosecuted for publishing any
extract from, or abstracl of, any paper contuining defamatory matter, which has
been published by order or under the authority of the Senate, House of Com-
mons or any legisiutive council, legislative assembly or house of assembly, such
paper may be given in evidence, and it may be showa that such extract or absiract
was published in good faith and withour ill-will 1o the person defamed, and if
such is the opinion of the jury, a verdict of not guilty shall be entered for the

- defendant.

956. On the trial of any indictment or information for the making or publishing
of any defamatory libel, on the plea of not guilty pleaded, the jury sworn to try
the issue may give a gencral verdict of guilty or not guilty upon the whole matter
put in issue upon such indictment or information, und shall not be required or
directed, by the court or judge before whom such indictment or information Is
tried, to find the defendant guilty merely on the proof of publication by such
defendant of the paper charged to be a defamatory libel. and of the sense ascribed
to the same in such indictment or information; but the court or judge before
whomt such trial is had shall, according to the discretion of such court or judge,
give the opinion and direction of such court or judge to the jury on the matter in



