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QLD CODE;

668. When any person accused of an indictable offence is before a justice,
whether voluntarily or upon swmmons, or after being apprehended with or
without warrant, or while in custody for the same or any other offence, the
justice shall proceed to inquire into the matters charged against such person in
the manner hereinafter directed.

667, (3) For wording of this section see p. 739.

In K. v. HERFORD{1860), 3 E. & E.115, 121 E.R.387, an application
was made for a writ of prohibition to restrain a coroner from holding an
inquest into the origin of a fire and the Court granted the writ, holding
that a prohibition lies to a Court of criminal, no less than to one of civil
jurisdiction, and the following appears in the judgment:

"A coroner has no ex officio jurisdiction at coramon law to hold any
other inquest than one on a dead body, super visum corporis. He can-
not, therelore, hold an inquest to inquire into the origin of a fire by
which no death has been occasioned.”

It may be said generally that the duties of coroners under Canadian
law are confined to the investigation of deaths. In Ontario, the Coroners
dct referred to by Riddell, J., in R. v. BARNES, supra, besides dealing
with deaths, formerly empowered the Lieutenant-Governor in Council
to appoint provincial coroners with special powers including that of
investigating fires. ‘This, however, was repealed by the Coroners Act
1948, ¢.17, which deals only with deaths. In Newloundland, the office
of coroner was abolished in 1875.

In Quebec, the Coroners Act deals only with deaths, but under the
Fire Investigations Act (R.8.Q. 1941, ¢.150), the coroner is required to in-
vestigate the cause and origin of fires occurring outside the cities of
Quebec and Montreal. It may be said, however, that he exercises this
power as persona designata and not by virtue of his office as coroner.

5448 applies only where there is an inquest,

PART XV.
PROZEDURE ON PRELIMINARY INQUIRY.

JurispicTION.

INQUIRY BY JUSTICE.,

449, Where an accused who is charged with an indictable offence
is before a justice, the justice shall, in accordance with this Part, in.
quire into that charge and any other charge against that person.

This covers matters which appcared in the former ss.668 and 667(3).
The latter formed part of the new s.568 in the Code of 1892, and s.668
was 8.577 in that Code. Similar provision was contained i 5445 of the
ED.C.

The following is quoted from Re R, ». ISBELL{1929), 51 C.C.C.362:
“Whether, were the appearance before the magistrate effected by il-
legal force, and against the will and protest ol the accused, the magis-
trate would be precluded from proceeding, it is not necessary in this
case to decide; were it o call tor a decision 1 should have no hesitation
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Section: 449—continued

in holding that R, v. HUGHES (1879), 4 Q.B.D. 614 applied, and that
the objection and protest of the accused made no difference. It is
unnecessary to quote or criticize the cases in the different provinces
on that point, although they were all brought to our attention; . ... ..
The proposition that the defendant being present i Court, the il-
legality of the process by which he was brought there is immaterial,
has long been textbook law: Snow’s Cr. Code, 4th ed., p.16; it being
our fanction to find out and declare the existing and not make new
law, we should not try to modify what is well established.”

¢f. R.v. BOTTLEY(1929), 51 C.C.C.387 and see also K. v WEISS and

WILLIAMS, noted under 5442 anie.

In ISBELL’S case the Court refused the application of the accused that
his committal for trial be set aside, It may be said that in the majority
of the cases in which this question has been discussed, the ruling has
been to the eflect that “the manner of getting the accused before the
Magistrate cannot go to the root of the Magistrate's jurisdiction”, but it
should be emphasized that the cases are not all in accord.

The following, quoted from Re SCHOFIELD and CITY OF TO-
RONTO(1913), 22 C.C.C.93, deals with general policy:

“It is plain that the policy of the criminal law is to require a some-
what thorough preliminary investigation of every indictable offence.
That is very apparent from many of the provisions of the Criminai
Code, and the purposes of it are obvious. For one thing, it lays the
facts in a proper manner before thi: Court so that they can be in a
proper manner laid before the grand jury. It has been the practice in
some cases ot to make such an inv.riization, but te do what is called
‘waive examination’. I find no w.:rent for any practice of that char-
acter; it seems to me to be quite improper. What the law requires is
a preliminary investigation; and it is only upon the facts thus brought
out that ordinarily an indictment can be laid. The Code provides
that there may be an indictment for the offence for which the aceused
has been committed for trial; and that there may be an indictment
for any other offence founded on the facts disclosed in the preliminary
inquiry. The policy of the law plainly is, that cases should pass through
an inquiry of that sort before being prescnted to the grand jury. It is
true that power is given to the Attorney General and to the Judges, to
permit an indictment in cases which have not come up in that man-
ner; but I cannot think that the power was intended to be exercised
in any but unusual cases. . . . . . (e.g. When magistrates have not done
their full duty.) There is no royal road for anyone; every one must take
the common road up to this Court.”

REMAND BY JUSTICE TO MAGISTRATE IN CERTAIN CASES.—-Election

}before justice in certain cases.—Procedure when accused elects trial without
ory.

450, (1) Where an accused is before a justice other than a
magistrate as defined in Part XVI charged with an offence over
which a magistrate, under that Part, has absolute jurisdiction, the
justice shall remand the accused to appear before a magistrate hav-
ing absolute jurisdiction over that offence in the territorial division
in which the offence is alleged to have been committed.
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796. Whenever any perscn is charged before any justice or justices, with any
offence mentioned in section seven hundred and seventy-three, and in the
opinion of such justice or justices the case is proper to be disposed of summarily
by a magistrate, as in this Part provided, the justice or justices before whom
such person is so charged may, if he or they see fit, remand such person for
trial before the nearest magistrate in like manner in all respects as a justice or
justices are authorized to commit an accused person for trial at any court: Pro-
vided, that no justice or justices, in any province, shall so remand any person
for trial before any magistraie in any other province.

(2) Any person so remanded for trial before a magistrate in any city, may be
examined and dealt with by the said magisiraie or any other magistrate in the
same city.

(2) Subject to subsection (1), where an acensed is hefore a jue-
tice charged with an offence other than an offence that is mentioned
in subsection (2) of section 413 the justice shall, if

(u) he is a justice other than a magistrate as defined in Part
XV, and
(b) he orders the aceused to appear for trial or commits the
aceused for trial,
inform the accused of the offence in respect of which the order or
committal is made and put the accused to his election in the, follow-
ing words:
You have the option to elect 1o be tried by a judge without
a jury or by a court composzed of a judge and jury. How do
you elect to be tried ?

(3) Where an accused is put to his election under subsection (2)

the justice shall
(a) endorse on the information a statement showing the na.
ture of the election or that the accused did not elect, and
(b) state in the warrant of committal, if any, that the accused
(i) elected to be tried by a judge without a jary,
(ii) elected to be tried by a court composed of a judge and
jury, or
(iii)}) did not elect.

This is largely new and is complementary to the trial procedure pro-
vided in Part XVI. It does, however, replace the former 796, which
was 5.804 in the Code of 1892 und s5.28-30 in R.5.CC. 1886, ¢.176, and
widens it and makes mandatory what was discretionary there. Thus the
principal changes effected by this section are (1) the justice, if he is not
himself a magistrate as defined in Part XVI, and the offence charged
is one over which such a magistrate has absolute jurisdiction under s.468
post, must remand the accused ta be taken before the magistrate; (2)
otherwise, unless the offence charged is one that must be tried by judge
and jury, he will, if he decides that there is a case to be tried, put the
accused 1o his election as reguired by subscc.(2).. The election taken at
this early opporwuniry, will assist in preparing lists for trial. Note that
this election does not refer 10 trial before a magistrate.

As to re-election see s.474(3) post. Sce also 35.173-181,
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PowErs OF JUSTICE.

BAIL.—Adjournment.—Remand by order.—Remand by warrant.—Resuming
inquiry.—Issue of warrant.—Permission 1o sum up.—Further evidence.—In-
quiry may be private.-~Regulating course of inguiry. :

451. A justice acting under this Part may

(a) order that an accused, at any time before he has been com-
mitted for trial, be admitied to bail

(i) upon the accused entering into a recognizance in Form 28
before him or any other justice, with sufficient suretieg in
such amount as he or that justice directs,

(ii) upon the accused eniering into a recognizance in Form 28
before him or any other justice and depositing an amount
that he or that justice directs, or

(iii) upon the accused entering into his own recognizance in
Form 28 before him or any other justice in such amount as
he or that justice directs without any deposit;

(b) adjourn the inquiry from time to time and change the place
of hearing, where it appears to be desirable to do so by reason
of the absence of a witness, the inability of a witness who is ill to
attend at the place where the justice usually sits, or for any
other sufficient reason, but no such adjournment shall be for
more than eight clear days unless the accused

(i) is at large on bail and he and his gureties and the prosecu-
tor consent to the proposed adjournment, or

(ii) is remanded for observation under subparagraph (i) of
paragraph (e);

(c) remand an accused,

(i) by order in writing, to such custody as the justice directs
for obeervation for a period not exceeding thirty days where,
in his opinion, supported by 1he evidence of at least one duly
gualified medical practitioner, there is reason to believe that

(A) the accused is mentally ill, or :

(B) the balance of the mind of the accused is disturbed,
where the accused is a female person charged with an of-
fence arising out of the death of her newly-born child, or

(ii) orally, to the custody of a peace officer or other person,
where the remand is for a period not exceeding three elear
days:

(d) rgmand an accused to custody in a prison, by warrant in
Form 14;

(e) resume an inquiry before the expiration of a period for
which it has been adjourned with the consent of the prosecutor
and the accused or his counsel;

(f) order in writing, in Form 26, that the accused be brought be.
fore him, or any other justice for the same territorial division,
at any time before the expiration of the time for which the ac-
cused has been remanded ;

(g) issue a warrant in Form 8 or 9, as the case may be, for the
arrest of an accused

(i) who does not appear pursuant to service of a summons
upon him, if service is proved, or
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679. A justice holding a preliminary inguiry may in his discretion

(a) permit or refuse permission to the prosecutor, his counsel or attorney, to
address him in support of the charge, either by way of opening or summing up
the case, or by way of reply upon any evidence which may be produced by the
person acctsed;

{(b) receive further evidence on the part of the prosecutor after hearing any evi-
dence given on behalf of the accused;

{c) adjourn the hearing of the matter from time to time, and change the place of
hearing, if from the absence of witnesses, the inability of a witness whao is ill to
attend at the place where the justice usually sits, or from any other reasonable
cause, it appears desirable to do so, and may remand the accused, if required,
by warrant in Form 17: Provided that no such remand shall be for more than
eight clear days, the day following that on which the remand is made being
counted as the first day, but nothing herein contained shall be construed as
prohibiting an adjournment for more than eight days in any case where the
accused is on bail, and he and his surety or sureties and the prosecutor or com-
plainant consent, or when the accused is remanded for observation under
paragraph (f};

(d) order that no person other than the prosecutor and accused, their counsel
and solicitors shall have access to or remain in the room or building in which
the inquiry is held, if it appears to him that the ends of justice will be best
answered by so doing,

(e) regulate the course of the inquiry in any way which may appear to him
desirable, and which is not inconsistent with the provisions of this Act.

(f) where in his opinion, supported by the evidence of at least one duly qualified
medical practitioner, there is reason to believe that the accused person is
mentally ill, order that the accused be remanded in such custody as he directs
for ebservation for a period not exceeding thirty days.

(2) If any remand under this section is for a time not exceeding three clear days
the justice may verbally order the consiable or other person in whose custody
the accused then is, or any other constable or person named by the justice in
that behalf, to keep the accused person in his custody and to bring him before
him or such other justice as shall then be acting at the time appointed for con-
tinuing the examination.

680. The justice may order the accused person 10 be brought before him, or
before any other justice for the same territorial division, at any time before
the expiration of the time for which such person has been remanded, and the
gaoler or officer in whose custody he then is shall duly obey such order.

681, If the accused is remanded as aforesaid, the justice may discharge him,
upon his entering into a recognizance in form 18, with or without sureties in the
the discretion of the justice, conditioned for his appearance at the time and
place appointed for the continuance of the examination.

(ii) who does not appear at the time and place to which an in-
quiry has been adjourned;

(h) grant or refuse permission to the prosecutor or his counsel
to address him in support of the charge, by way of opening or
summing up or by way of reply upon any evidence that is given
on hehalf of the accused;
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{i) reeeive evidence on the part of the prosecutor or the accused,
as the case may be, after hearing any evidence that has been giv-
en on hehalf of either of them

(j) order that no person other than the prosecutor, the accused
and their counsel shall have access to or remain in the room in
which the inquiry is held, where it appears to him that the
ends of justice will be best served by so doing; and

(k) regulate the course of the inquiry in any way that appears to
him to be desirable and that is not inconsistent with this Act.

This combines matter formerly appearing in $5.679, 680 and 681,
5679 was 5586 in the Code of 1892, amended by 1939, .30, s.15, and
1943-44, ¢.23, 5.13, It came from R.8.C. 1886, c.174, s.67. Corresponding
provisions were contained in s.453% of the X.I).C. 5.680 was 5.588 in the
Code of 1892 and s.66 of R.S.C. 1886, c.174. $.681 was $.587 in the Code
of 1892 and 5.67 in R.S.C. 1886, c.174.

The section contains new provisions as follows:

1. Under par.(a) the power of the justice to grant bail before com-
mittal is clarified, especially by insertion of the words “without any de-
posit.” This, however, is subject to ss.464 and 465, post.

2. Cash bail may be taken.

In MOYSER v. GRAY(1636), Cro. Car, 446, 79 E.R. 987, it was said
that “A justice of the peace may take money to lie in deposito for the
security ot the peace, and the money shall be forfeited to the King if he
doth not keep the peace.”

The merits and demerits of cash bail are discussed in an article by
Eric Armour, K.C., 47 C.C.C. at p6.

3. Par{c){i)(B} is new. Sce 55.204 and 570 and notes thereto.

4. Par.(e) will cnable a justice (6 resume an inquiry which has been
adjourned for more than eight days, with consent of parties or counsel.

5. Par.(i) will apply both ways, Under s.679(1)(b) it permitted evi-
dence on the part of the prosecutor, alter evidence had been given for
the accused.

As will be seen in par.(k), the justice has wide powers in the conduct
of the inquiry and, as long as he acts within those powers. a superior
Court will not interferc to direct him as to the manner in which he
should exercise themn: R v MARTIN(I9MY, 18 C.C.C.107; R.v. SOT.LO-
WAY and MILIS(1930), 53 C.C.C.I80, He may permit or refuse to
allow the prosecutor or his counsel to address him, he may exclude the
public and the witnesses, he may remand the accused for mental exam-
ination, and adjowrn the hearing from place to place, or, again within
limitations, from time to time. However, all the procecdings must take
place in the presence of the accused and be carried on in the name of
the Sovereign.

As to compelling attendance of witnesses, see Part XX, post. The
justice has no authority to issue a warrant for a witness unless the ac-
cused is “helore the justice” within the meaning of s.449, ante: Ex. p.
COYLE(1927), 19 C.C.CH1.
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CORPORATION.

452. Where an accused is a corporation, subsections (1) and (2)
of section 470 apply, mutatis mutandis.

. This is new.

‘The tollowing cascs illustrate the ¢riminal Hability of corporations:

In R.v. GREAT NORTIH OF ENGLAND RAILWAY(1846), 2 Cox,
C.C.70, it was said that:

“Some dicta occur in old cases, that a corpuration cannot be guilty ol
treason or telony; it might be added, nor of perjury or oifences against
the person. T the Court of Common Pleas lately, it was held that a cor-
poration might be sued in trespass. (MAUND v. THE MONMOUTH-
SHIRE CANAL COMPANY, 4 Man. & G. 452}, but nobody has sought
to fix them with acts of immorality: these derive their character from
the corrupted mind of the person who commits theni, and are in vio-
lation of the social ducies; but though a corporation which, as such,
has no such duty, cannot be so guilty, they may be guilty, as a body
corporate, of commanding acts to be done to the nuisance of the com-
muaity ac large,”

In B. v FANE ROBINSON LTD., [1941 |2 W.W R.235 (Alta), it was
held chat a corporation can commit a criminal oflence, such as con-
spiracy to defraud or obtaining money by false pretences, in which mens
rea is an essential element. Ford, J.A., referred 10 8.37(2) ol the Interpre-
tation. Act, 5.2(18), also ss.4984A, 499 and 1035(8) of the Criminal Code and
said {p.239):

“I find it difhcult to see why a corporation which can enter into
binding agreements with individuals and other corporations, cannot
be said to entertain mens rea when it enters iuto an agreement which
is the gist of conspiracy, and if by its corporate act it can make a false
pretence involving it in liability to pay damages lor deceit why it
cannot be said to have the capacity to make a representation involving
criminal respensibility.”

R. v. FANE ROBINSON LTD., was apphed in R. o, NATIONAL
CAFE LTD(942, 78 (C.0.C.322, where it was held that the person in
charge ol the premises was not shown to have been an officer or servant
of the campanvy.

In DIRECTOR OF PUBLIC PROSECUTIONS v. KENT CON-
TRACTORS, [1944]]1 Al ER.119, a corporation was charged under the
Defence Regulations that, with intent to deceive, it produced documents
and furnished information which was false in material particulars. Tt
was held that the knowledge and intentions of its servints were to be im-
puted to the body corporate.

Hallett, J.. quoted a dictum of Bowen. I.].. in R. . TYLER and
INTERNATIONAL COMMERCIAL 1I'TD., 189112 Q.B.5388, that:
"I take it to be clear that in the ordinary case of a duty imposed by
statute, if the breach ol the sratute is a disobedience to the law pun-
ishable in the case of a private person by indictment, the offending
corporation cannot escape from the consequences which would flollow
in the case of an individual by showing that thev are a corpotation,”
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DIRECTOR OF PUBLIC PROSECUTIONS v. KENT was followed
in R. v. LC.R. HAULAGE LTD., [1944]1 All ER69], in which the
corporation was charged with conspiring to defraud. The following ap-
pears in the judgment (p.695):
“Whether in any particular case there is evidence to go 10 a jury that
the criminal act of an agent, including his state of mind, intention,
knowledge or belief is the act of the Company, and in cases where the
presiding Judge so rules, whether the jury are satisfied that it has
been so proved, must dcpend on the nature of the charge, the relative
position of the officer or agent and the other relevant facts and cir-
cumstances of the case.”
The above citations deal with offences in which mens res is a
necessary element.

The case of R. v. PIGGLY WIGGLY CAN. LTD.(1983), 60 C.C.C.
104, although a prosecution under the Weights and Measuves Act, is
authority for the proposition that 2 corporation can be convicted of an
offence in which mens req is not an element. A similar conviction was
made in R. v. SAFEWAY STORES LTD., but was set aside for lack of
the Minister’s consent to the prosecution, ([1938]2 W.W.R.488),

See also 8.380 ante, concerning carriage of animals by rail and s.2(15)
by which “everyone” and other expressions are declared to include a
body corporate.

The criminal liability of corporations is discussed at length in a
chapter by Sir Roland Burrows in the Journal of Criminal Science, p.1
(MacMillan and Co. Ltd. 1948). He sets out the position as being largely
in accord with that stated in R. v. GREAT NORTH OF ENGLAND
RAILWAY, supra, but observes (p.18) that manslaughter and other
felonies that may be punished by fine will be found to be exceptions to
the gencral rule. As to manslaughter, sce UNION COLLIERIES v. R.
(1900), 4 C.C.C.400.

TAkiNG EVIDENCE OF WITNESSES.

EVIDENCE FOR PROSECUTION TO BE TAKEN ON OATH.—Depositions in
writing or by stenographer.—Reading and signing depositions.—Authentication
by justice.—Stenographer to be sworn.—Authentication of transcript,

453. (1) When the accused is before a justice holding a pre-
liminary inquiry, the justice shall '

(a) take the evidence under oath, in the presence of the ac-
cused, of the witnesses called on the part of the prosecution and
allow the accused or his counsel to cross-examine them; and

(b) cause a record of the evidence of each witness to be taken
by a stenographer appointed by him, or in legible writing, in
the form of a deposition, in Form 27.

(2) Where a deposition is taken down in writing, the justice
ghall, in the presence of the accused, before asking the accused if
he wishes to call witnesses,

(a) cause the deposition to be read to the witness, '

(b) caunse the deposition to be signed by the witness, and
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682. When the accused is before a justice holding an inquiry, such justice shall
take the evidence of the witnesses called on the part of the prosecution.

{2) The evidence of the said witnesses shall be given upon oath and in rthe
presence of the accused; and the accused, his counsel or solicitor, shall be
entitled to cross-examine them,

(3) The evidence of each witness shall be taken down in writing in the form
of a deposition, which may be in form 19, or to the like effect.

(4) Such deposition shall in the presence of the accused, and of the justice, at
some time before the accused is called on for his defence, be read over to and
signed by the witness and the justice. :

(5) The signature of the justice may either be at the end of the deposition of
each witness, or at the end of several or of all the depositions in such a form
as to show that the signature is meant to authenticate each separate deposition.
683, Every justice holding a preliminary inguiry shall cause the depositions to
be written in a legible hand and on one side only of each sheet of paper on
which they are written: Provided that the evidence upon such inguiry or any
part of the same may be taken in shorthand by a stenographer who may be
appointed by the justice and who before acting shall, unless he is a duly sworn
official court stenographer, make oath that he shall truly and faithfully report
the evidence.

(2) Where evidence is so taken, it shall not be necessary that such evidence be
read over to or signed by the witness, but it shall be sufficient if the transcripts
be signed by the justice and be accompanied by an affidavit of the court ste-
nographer, or if the stenographer is a duly sworn court stenographer by the
stenographer’'s certificate that it is a true report of the evidence.

684, After the examination of the witnesses produced on the part of the
prosecution has been completed, the justice, unless he discharges the accused
persont, shall ask him, if the evidence has not been taken in shorthand, whether
he wishes the depositions to be read again, and unless the accused dispenses
therewith shall read or cause them to be read again.

(¢) sign the deposition himaself.

(3) Where depositions are taken down in writing the justice may
sign

(a) at the end of each deposition, or .

(b) at the end of several or of all the depositions in a manner
that will indieate that his signature is intended to authenticate
each deposition.

(4) Where the stenographer appointed 1o take down the evi-
dence is not a duly sworn court stenographer he shall make oath
that he will truly and faithfully report the evidence,

- (3) Where the evidence is taken down by a stenographer ap-
pointed by the justice, it need not be read to or signed by the wit-
nesses, but the evidence shall be transcribed by the stenographer
and the transcript shall be signed by the justice and shall be accom-
panied by

(a) an affidavit of the stenographer that it is a true report of
the evidence, or

(b) a certificate that it is a true report of the evidence if the
stenographer is a duly sworn court stenographer,
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This cames Lrom the Lormer 55,682, 683 and (84(1). 'L hese werc 55.590
and 591 in the Code of 1842, which modified R.5.C. 1880, ¢.174, 55.09,
70 and 71. The Code provisions were taken from ss.454 and 455 in the
E.D.C., which were based upon 11 & 12 Vict,, .42, ss.18 and 21, and
14 & 15 Vict., .93, s.14

Under this section the depositions need be read only once. Under
5.684(1) the accused might require them (o be read a second time.

In R. v. TRAYNOR(1V01), 4 C.G.C410, in which witnesses were
sworn by the magistrate and then taken into another roomn where their
examination-in-chiet was taken by a stenographer out ol the presence of
the magistrate, the committal of the accused was set aside, despite the fact
that an opportunity had alterwards been afforded the prisoner’s counsel
to cross-examine the witnesses in the magistrate’s preseunce. in K. v. LE-
PINE(1900), 4 C.C.G 145, evidence was taken upon the preliminary
hearing ot a charge of thelt against certain accused. Later, one Lepine
was similarly charged. Upon ithe preliminary hearing ol the charge
against him the same witnesses were called, but instead ol their being
examined anew, their evidence given in the lormer case was read to them
and they were asked if it was correct. The committal of Lepine, bhased
upen this procedure, was held to be illegal as he had not had an oppor-
tunity to hear the evidence as it was given and (o observe the cxpression,
and demeanour of the witnesses during their testimony. 'The deposition
ol each witness is to be taken down in writing, read over to hiim aud
signed hy him. He may he commirtted for re(usal to sign, just as he may
be committed for refusing to be sworn or 1o Answer relevant questions
(s.437). The Justice may sign each deposition or sign at chie end in such a
manner as will authenticate them ajl. If a stenographer be present to
take down the evidence in shorthand, the reading of the depositions 18
not required. The stenographer must be appointed by the Justice and
sworn to the faithful performance of his duty, unless he is an official
Court stenographer in which event he will already have heen so sworn.

Gee wlso 5440 (duty of justice) and 5.451 (accused’s witnesses).
ACCUSED TO BE ADDRESSED.—Form of address.—Statement of accosed.——
Wiinesses for accused.—Depositions of such witnesses.

454. (1) When the evidence of the witnesses called on the part
of the prosecution has been 1aken down and, where required by this
Part, has been read, the justice shall address the accused as follows
or to the like effect:

Having heard the evidence, do you wish 10 say anything in
answer to the charge? You are not bound to say anything, but
whatever you do say will be taken down in wriling and may be
given in evidence against you at your trial. You must clearly
understand that you have nothing to hope from any promise
of favour and nothing to fear from any threat that may have
been held out 1o you to induce yon to make any admission or
confession of guilt, but whalever you now say may be given
in evidence against you at your trial notwithstanding the
promise or threal.

(2) Where the accused says snything in answer lo the address
made by the justice pursuant to subsection. (1), his answer shall he
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(2) The justice shall then address the accused in these words, or to the like effect:
—Having heard the evidence, do you wish to say anything in answer to the
charge? You are not bound to say anything, bui whatever you do say will be
taken down in writing und may be given in evidence against you at your trial.
You must clearly understand that you have nothing to hope from any promise
of favour and nothing to fear from any threat which may have been held owr
to you to induce you to make any admission or confession of guilt, but what-
ever you now say may be given in evidence against you at your trigl notwith-
standing such promise or threat.

(3) Whatever the accused then says in answer thereto shall be taken down in
writing in form 20, or to the like effect, and shall be signed by the justice and
kept with the depositions of the witnesses and dealt with as hereinafter provided.

686, After the proceedings required by section six hundred and eighty-four are
completed the accused shall be asked if he wishes to call any witnesses,

(2) Every witness called by the accused who testifies fo any fact relevant to the

case shall be heard, and his deposition shall be 1aken in the same manner as
the deposirion of the witnesses for the prosecution.

taken down in writing and shall be signed by the justice and kept
with the evidence of the witnesses and dealt with in accordance with
this Part.

(3) When subsections (1) and (2) have been complied with the
justice shall ask the aceused if he wishes to call any witnesses.

(4) The justice shall hear each witness called by the accused
who testifies to any matter relevant to the inquiry, and for the pur-
poses of this subsection, section 433 applics, mutatis mutandis.

This combines matter appearing in the former ss.684 (tor origin see
5.458) and s.686 which was s.593 in the Code of 1892 and s.456 in the
E.D.C. The warning there ended with the words “‘at your trial”, the
Commissioners remarking that they thought this caution all that was
necessary. This section in the draft Bill shortened the warning similarly,
but the old form was restored in Parliament: Senate Committee, June 11,
1952, p.31,

The warning set out in subsec.(2) is not to be confused with (hat
used by the police. With reference to that and to statecments made to
them, see notes to s.435.

As to use of statement at trial see s.hb4.

It is clear that the statement made by the accused under s454 is
separate from his testimony if given as a witness. He is, of course, a
competent witness in his own defence by virtue of s.4(1) of the Canada
Evidence Act. Paley on Summary Cenvictions, 9th ed., p.Ixxxvi, is per-
haps more explicit in this respect where, dealing with indictable of-
fences, it says:

“Immediately after complying with the above requirements relating
to the statement of the accused, and whether the accused has or
has not made a statement, the examining justices are to ask the ac-
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cused whether he desires to give evidence on his own behalf and
whether he desires to call witnesses.”

In R. v. BERRIMAN(1854), 6 Cox,C.C.388, alter the investigation be-
fore a magistrate on a charge of concealment of birth, and after the ac-
cused had been cautioned in the usual manner, and had stated that she
had nothing to say, but before her actual committal, the presiding magis-
trate asked her what she had done with the body of the child. Per Erle, J.:

“I shall certainly refuse to allow any such evidence to be given. The
question ought never to have been put, and it would be very unfair
towards the prisoner to receive in evidence an answer so irregularly
elicited.”

In R. v. BIRD(1898), 19 Cox,C.C.180, the magistrate reversed the
usual procedure. After the witnesses for the prosecution had been called
he asked the accused if he wished to call any witnesses. The accused said
he had no witnesses to call, but wished to give evidence himself. He was
then sworn and gave evidence. After that he was cautioned, and in
reply said “What I have already said is true”,

It was held on a case stated to the Queen’s Bench Division that this
proceeding was regular and that the eftect of his reply to the question
addressed to him was to make that reply and the whole of the evidence
referred to, admissible as a statement under the Indictable Offences Act,
11 & 12 Vict,, c.42, s.18. _

In R. v. SKELTON(1898), 4 C.C.C467, accused was addressed in the
terms of the first part of the statutory warning. He made a statement, but
before making it he was sworn at his own request. The trial judge per-
mitted the statement to be given in evidence, holding that it was none
the less a statement under s.591 {as it then was), because the defendant
had been sworn at his own request, and if it was not a statement under
that section, accused was a competent witness under s.4 of the Canada
Evidence Act. This was upheld on z reserved case. See report pp.471, 478
and 483, -

In R. v. SOUC/E(1878), 17 N.-BR.611, it was held that the provisions
regarding the reading of the warning were only directory. The judgment
is not very clear as to whether or not the Court thought that the magis-
trate had complied with the statute, but it held that “there was no evi-
dence of any promise or threat to the prisoner in this case, and therefore
his statement would have been admissible at common law, independent
ot the Statute.”

In R. v. KALABEEN(1867), 1 B.C.R.(Pt.1}, 1, it was again held that the
provisions (32-33 Vict, <30, 5.32) are directory, and a statement not
prefaced with the statutory words made by a prisoner to the justice, was
admitted upon the justice testifying that the caution had been given, al-
though not in the statutory words.

In R. v. WRIGHT(193%), 73 C.C.C.80, it was argued that a statement
made under 5.684 was inadmissible becqause it was not made on oath,
but the Court of Appeal rejected this contention:

“There is nothing in the sections in the Criminal Code . ... .. 55.684
{with Form 20), 685, and 1001, nor in s.4 of the Canadn Evidence Act,
RS.C. 1927, .59, that would justify the restriction of such statements



PART XV—SECTIONS 454 & 455 755

OLD CODE:

685. Nothing herein contained shall prevent any prosecuior from giving in
evidence any admission or confession, or other statement, made at any time
by the person accused or charged, which by law would be admissible as evidence
against him.

to those made on ocath, nor can we find expressions in the cases that
- were cited . ... that support such a curtailment ot the Statute.”
An editorial note points out that “the practice hitherto seems to
have been in accord with this judgment” and cites R. v. GOLDEN
(19053, 10 C.C.C.278.

In R. ». IRWIN(1948), 80 C.C.C.314, the Court refused to set aside
& committal for trial on the ground that the magistrate failed to afford
the accused an opportunity ol calling evidence before committing for
trial. He had, after ohjection of counsel for the accused, given him an
opportunity to call evidence which he declined:

“While the procedure is irregular yet what the Magistrate did does
not go to the question of jurisdiction.”

CONFESSION OR ADMISSION OF ACCUSED.

455. Nothing in this Act prevents a prosecutor giving in evidence
at a preliminary inquiry any admission, confession or statement
made at any time by the accused that by law is admissible agaiast
him. '

This is the former s.685. It was 5.592 in the Code of 1892 and s.72 in
RS.C. 1886, c.174. This provision appears as a proviso in s.xviii of I1
% 12 Vict., <42 (Imp.), an Act respecting Duties of Justices, &kc., which
embaodies provisions as to warning, &c., similar to the former s.684. It
appears in our Act 32-33 Vict, ¢.30, 5.38. In R. v. SANSOME(1850), 19
L.J.M.C.143, it was held that the provision in the English Act was di-
rectory only and that it is not a condition precedent to the admission
of the prisoner’s statement that the Magistrate should have given him the
caution directed.

Following this it was held in R. v. SOUCJE(1878), 17 N.B.R.611 that
a statement made by a prisoner as provided by 32-33 Vict., c.30, may be
used in evidence against him although the justice has not complied with
the provisions of 5.32 if it appears that the prisoner was not induced to
make the statement by any promise or threat:

““T'here was no evidence of any promise or threat to the prisoner in

this case, and therefore his statement would have been admissible at
common law independent of the Statute.”

Reams of controversial material have been written concerning the
admissibility in evidence of statements made by accused persons. The
law in Canada may be taken to he settled by BOUDREAU v. R. and

R. v. MURAKAMI, quoted infra, but first it may be noted that the
general rule is that a statement, to be admissible, must be voluntary in
the sense that it was not made as a resnlt of a threat or inducement held
out by a person im authority: IBRAHIM v. R, [1914]A.C. 599. The bur-
den of proving that it was voluntary is on the prosecution: SANKEY ».
R.(1927), 48 C.C.C.97.
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The threat or inducement must refer 1o temporal matters; exhorta-

tions such as “Don’t run your soul into more sin, but teil the truth”,
will not exclude a confession: R. v. SLEEMAN(1853), Dears. C.C.245.

The following rules among others, were laid down by the judges in
England for guidance of the police and are often quoted:

1. When a police officer is endeavouring to discover the author of a
crime there is no abjection to his putting questions in respect there-
of, to any person or persons whether suspected or not, from whom
he thinks usciul information can be obtained.

Whenever a police officer has made up his mind to charge a person

with « erime he should first caution such person before asking any

questions, or any further questions as the case may be.

3. Persons in custody should not be questioned without the usual
caution being first administered.

4. If the prisoner wishes to volunteer any statement, the usual caution
should be administered. Tt is desirable that the last two words of
such caution should be omitted and that the caution should end
with the words “be given in evidence”. The latter part of this rule
is subject to modification in Canada. The last two words referred
to are the words “against you”, and it will be noted that they are
included in the caution as enacted in 5.434(1).

In BOUDREAU v. R.(1919), 94 C.G.C.1, the Supreme Court fol-
lowed IBRAHIM v. R., supra, and PROSKO v. R{1922), 63 8.G.R.226
to uphold a judgment that siatements in question were voluntary. The
following is quoted, per Kerwin, J.:

“I think it advisable that it should now be stated clearly what this
Court considers the Jaw to be. My view is that it has not been changed
from that set out in IBRAHIM v. R. and PROSKO v. R. the fun-
damental question is whether a confession of an accused offered in
evidence is voluntary. The mere fact that & warning was given js not
necessarily decisive in favour of admissibility but, on the other hand,
the absence ol a warning should not bind the hands of the Court so
as to compel it to rule out a statement. All the surrounding ecircum-
stances must be investigated and, if upon their review the Court is
not satisfied of the voluntary nature ol the admission, the statement
will be rejected. Accordingly, the presence or absence of a warning
will be a factor and, in many cases, an important one,”
Per Rand, J.:

“The cases of IBRAHIM v. R, R. v. VOISIN, [1918]1 K.B.53], and
PROSKO v. R., lay it down that the fundamental question is wherher
the statement is voluntary. No doubt arrest and the presence of officers
tend to arousc apprebension which a warning may or may not suffice
to remove, and the rule is directed against the danger ol improperly
instigated or induced or cocrced admissions. It is the doubt cast on
the truth of the statement arising from the circumstances in which
it is made that gives rise ta the rule. What the statement should be is
that of a man frec in volition from the compulsions or inducements
of authority and what is sought is assurance that that is the case. The
underlying and controlling question then remains: is the statement

1o



PART XV—SECUTIONS 435 & 1456 7537

freely and voluntarily made? Here thc wrial judge found that it was.
It would be a serious error to place the ordinary modes of investiga-
tion of crime in a strait jacket of artificial rules; and the true protec-
tion against improper interrogation or any kKind of pressure or in-
ducement is to leave the broad question to ‘the court. Rigid formulas
tan be both meaningless 1o the weakling and absurd to the sophisti-
cated or hardened criminal; and to introduce a new rite as an inflexible
preliminary condition would serve no genuine interest of the accused
and but add an unrcal foralism to that vital branch of the adminis-
tration of justice.

I do not mean 1o imply any right on the part of officers to interrogate
Of to give countenance or approval to the practice; I leave it as it is,
a circumstance trequently presented to courts which is balanced be-
tween a virtually inevitable tendency and the danger of abuse.”

The {ollowing appearsin R, v. MURAKAMI, [1951] 5.C.R.801:

"The case of R. v. BOUDREAU, [1949] S.C.R. 262, has laid down the
rule to be applied in the case of contessions: Was the statement [reely
and voluntarily made: ‘That means, I think, was it made by one whose
mind and will were directed to the making of it free {rom any real
influence exerted upon them by any direct or indirect inducement of
hope or lear held out by a person in authority, We have not compli-
cated that by consideration of the relevant weights of the inducement
and its alternatives in producing a [alse as distinguished from a truth-
[ul admission.”

While it is not strictly in point, it may be noted that in R. v. DICK
No. 2 (1947), 89 C.C.C.312, the Outario Court of Appeal was highly
critical of the use in a trial for murder of statements secured while an
accused was being held on a charge of vagrancy.

It vemains to be added that sometimes a confession, although it has
not heen properly obtained, leads to the discovery of other evidence.
Evidence so discovered is admissible, despite the fact that the conlfession
itselt is not, “For instance, if 1 man by a promise of favour is induced to
confess that he knowinugly received certain stolen goods, and that they
are in such a room in his house, and the goods are found there accord-
ingly, although the conlession itself cannot in that case be given in evi-
dence, yet it may be proved that in consequence of something the wit-
ness heard from the detendant, he found the goods in question in the
defendant’s house.” (Archbold’s Criminal Pleadings, 24th ed., p.397.)
Some of the cases go rather further and hold that, although a statement
Is inadmissible yct so much of it as relers to the discovery later made
may be received on the ground that the discovery has proven that part
of it to be true,

See ss 10 and 11 ol the Canada Foidence Act.

Rremannp Where QFFENGE COMMITTED IN
ANOTHER JURISDICTION,

ORDER THAT ACCUSED BE TAKEN BEFORE JUSTICE WHERE OFFENCE
COMMITTED.—Procedure.—Duty of peace officer,—Receipt.—Effect of recog-
nizance.~—Deposition.

456. (1) Where an accused is charged with an offence alleged
to have been comuuitted out of the limits of the jurisdiction in which
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he has heen charged, the justice before whom he is brought may, at
any stage of the inquiry after hearing both parties, order that the
accused be taken before a justice having jurisdiction in the place
where the offence is alleged to have been committed, who shall con-
tinue and complete the inquiry.

(2) Where a justice makes an order pursuant to subsection (1)
he shall deliver to a peace officer

() awarrantin Form 10, and
(b) the information, evidence and recognizances, if any.

(3) The peace officer shall produce the accused to a justice hav.
ing jurisdiction in the place where the offence is alleged to have been
committed and shall deliver to that justice all the writings received
by the peace officer pursuant to subsection (2).

(4) “A peace officer who complies with subsection (3) and who
proves, under oath, the handwriting of the justice who subscribed
the writings referred to therein is entitled to receive from the
justice to whom he delivers the writings a receipt in respect thereof.

(5) A recognizance that is delivered by a peace officer to a justice
having jurisdiction in the place where the offence is alleged to have
been committed shall be deemed to have been taken by the justice to
whom it is delivered, and continues in force, unless that justice re-
quires a new recognizance, until the accused is committed for trial
or discharged, as the case may be.

(6) The evidence that, pursuant 1o subsection (3), is delivered
by a peace officer to a justice shall be deemed to have been taken by
that justice.

This combines the former s.665(2) and (3) and s.666. These were
<557 in the Code of 1892 and 5.446 in the ED.C., based upon 1l & 12
Vict., .42, 5.22, and 14 & 15 Vict,, .93, 5.15(2).

It has been held that the provisions of subsec.(l) are permissive only:
R. v. BURKE(1900), 5 C.C.C.29. See 5,439 ante, as to jurisdiction of the
justice to receive the information. :

$.665(1) has been dropped. If two justices sat and disagreed it would
be necessary to reconstitute the court.

PROCEDURE WHERE WITNESS REFUSES TO TESTIFY.

WITNESS REFUSING TO BE EXAMINED.—Further commitment.—Saving.
457. (1) Where a person, being present al a preliminary in-
quiry and being required by the justice to give evidence,
a) refusesto be sworn,
(b) having been sworn, refuses to answer the questions that
are put to him,
(c) fails to produce any writings that he is required to pro-
duce, or
(d) refuses to sign his deposition,
without offering a reasonable excuse for his failure or refusal, the
justice may adjourn the inquiry and may, by warrant in Form 16,
commit the person to prison for a period not exceeding eight clear
days or for the period during which the inquiry is adjourned, which-
ever is the lesser period.



PART XV—SECTIONS 456 & 457 759

OLD CODE:

665, The preliminary inquiry may be held either by one justice or by more
justices than one.

(2) If the accused person is brought before any justice charged with an offence
committed out of the limits of the jurisdiction of such justice, such justice may,
after hearing both sides, order the accused at any stage of the inquiry to be
taken by a constable before some justice having jurisdiction in the place where
the offence was committed.

(3) The justice so ordering shall give a warrant for that purpose to a constable,
which may be in form 9, or to the like effect, and shall deliver to such constable
the information, depositions and recognizances, if any, taken under the provi-
sions of this Act, to be delivered to the justice before whom the accused Person
is to be raken, and such depositions and recognizances shall be treated to all
intents as if they had been taken by the last-mentioned justice.

666. Upon the constable delivering to the justice the warrant, information, if
any, depositions and recognizances, and proving on oath or affirmation, the
handwriting of the justice who has subseribed the same, such justice, before
whom the accused is produced, shall thereupon furnish such constable with a
receipt or certificate in form 10, of his having received from him the body of
the accused, together with the warrant, information, if any, depositions and
recognizances, and of his having proved to him, upon cath or affirmation, the
handwriting of the justice who issued the warrant.

(2) If such justice does not commit the accused for trial, or hold him to bail,
the recognizances taken before the first mentioned justice shall be void.

678, Whenever any person appearing, either in obedience to a summons or
subpana, or by virtue of a warrant, or being present and being verbally required
by the justice to give evidence, refuses to be sworn, or having been sworn,
refuses to answer such questions as are put to him, or refuses or neglects to
produce any documents which he is required to produce, or refuses to sign his
depositions without in any such case offering any just excuse for such refusal,
such fustice may adjourn the proceedings for any period not exceeding eight
clear days, and may in the meantime by warrant in form 16, or to the like effect,
commit the person so refusing, to gaol, unless he sooner consents 1o do what is
required of him.

(2) If such person, upon being brought up upon such adjourned hearing, again
refuses to do what is required of him, the justice, if he sees fit, may again ad-
journ the proceedings, and commit him for the like period, and so again from
time to time until such person consents to do what is required of him.

(3) Nothing in this section shall prevent such justice from sending any such
case for trial, or otherwise disposing of the same in the meantime, according to
any other sufficient evidence taken by him.

(2) Where a person 1o whom subsection (1) applies is brought
before the justice upon the resumption of the adjourned inquiry
and again refuses to do what is required of him, the justice may
again adjourn the inquiry for a period not exceeding eight clear
days and commit him to prison for the period of adjournient or
any part thereof, and may adjourn the inquiry and commit the per.
Bon to prison from time to time until the person consents 10 do
what is required of him,
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(3) Nothing in this section shall be deemed to prevent the justice
from sending the case for trial upon any other sufficient evidence
taken by him,

This is the former s.678. It was s.585 in the Code of 1892, and 5.63
of R.S.C. 886, c.174. It appeared also as s.452 in the ED.C. with which
are cited 18 & 14 Vice., .93, 5.18, subsecs.(3) and {6}, substituted for 11 &
12 Vice., .42, .16,

See nates to $.45% anfe, and as to failure of witness to attend or re-
main in attendance, s.612 posi.

The [ollowing cases show the interpretation which has been placed
on 5.678. :
At the trial, the witness refusing to answer is punishable for contempt
as in Ex p. LUNAN(1951), 99 C.C.C.136.
In Re MORRISON(1907), 3 E.L.R.154:
“The intention (of s.678) is plain, (o commit the witness during the
adjournment or adjournments, and to keep him a prisoner in the
meantime ‘unless he sooner consents to be examined'. I see no power
or authority in the magistrate to punish him as for a contempt for a
specified period of time and beyond the date of adjournment.”
In Re SIMS(1907), 3 E.L.R.157 (same judge):
“If [ have read the statute aright, the detention is intended to be for
no longer a period than the time between the several adjournments,
with a clear provision requiring the prisoner to be hrought up upon
cach such adjournment, in order that he may have an opportunity of
answering. . ...
The statute in my view of it, purpasely saleguards the witness as o
the length of time he can be imprisoned, viz., from one adjournment
to another: none being for more than eight days, and each fresh im-
prisonment being upon a continuing refusal to testify.
Tf a Magistrate can so jssue his warrant as to detain a witness over an
adjournment without giving him an opportunity to testify, this safe-
guard is gone, and the purposc of the statute is defeated. He has no
right to commit a witness for cight days, if the adjournment is for a
shorter period of time.”

REMEDIAL PROVISIONS,

IRREGULARITY OR VARIANCE NOT TO AFFECT VALIDITY.
458. The validity of any proceeding at or subsequent to a pre-
liminary inguiry is not affected by
(a) any irregularity or defect in the substance or form of the
summons or warrant,
(b) any variance between the charge set out in the summons or
warrant and the charge set out in the information, or
(¢) any variance between the charge set out in the summons, war-
rant or information and the evidence adduced by the prosecu-
tion at the inquiry.
This is the former s.669. It was s.578 in the Code of 1892, and s5.58
in R.S.C. 1886, c.174. It appeared also as part of s.445 in the E.D.C, with
which 11 & 12 Vict., c.49, 5.10 is cited.
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669. No irrcgularity or defect in the substance or form of the summons or
warrant, and no variance between the charge contained in the summons or
warrant and the charge contained in the information, or between either and the
evidence adduced on the part of the prosecution at the inquiry, shall affect the
validity of any proceeding at or subseguent to the hearing.

670. If it appears to the justice that the person charged has been deceived or
misled by any such variance in any summons or warrant, he may adjourn the
hearing of the case to some future day, and in the meantime may remand such
person, or admit him to bail as hercinafter mentioned.

687. When all the witnesses on the part of the prosecution and the accused have
been heard the justice shall, if upon the whole of the evidence he is of opinion
that no sufficient case is made out to put the accused upon his trial, discharge
him.

(2) In such case any recognizances taken in respect of the charge shall become
void, unless some person is bound over to prosecute under the provisions of the
next following section,

690. If a justice holding a preliminary inquiry thinks that the evidence fv suffi-
cient to put the accused on his trial, he shall commit him for trial by a warrant
of commitment, which may be in form 22, or to the like effect.

See notes to 5451 gnte, and 5460 post, and 5439 as to adjowrnment
if accused misled.

ADJOURNMENT IF ACCUSED MISLED.

459. Where it appears to the justice that the accused has been de-
ceived or misled by any irregularity, defect or variance mentioned in
section 458, he may adjourn the inquiry and may remand the ac-
cused or admit him to bail in accordance with this Part.

This i5 the {former 5.670. 1t was 5579 in the Code of 1892, and .59
in RS.C. 1886, ¢.174. It appeared also as part of 5445 in the ED.C.

The unreasonable or arbitrary relusal of an adjournment may amount
to a denial of justice. For general principles in this connection, see notes
to s.710 post.

ADJUDICATION AND RECOGNIZANCES.

COMMITTAL,—Dismissal.
h‘ll?(). When all the evidence has been taken by the justice he
shall,
(a) if in his opinion the evidenec is sufficient to put the accused
on trial,
(i) commit the accused for trial by warrant in Form 17, or
(ii) order the accused, where it is a corporation, io stand
trial in the court having criminal jurisdiction; or
(1) discharge the accused, if in his opinion upon the whole of
the evidence no sufficient case is made out to put the accused on
trial.

This comes {rom the former 5,687 and 690. These were 55.‘59-1 and
596 in the Code of 1892, and .73 in R.S5.C. 1886, 171 They were s3,457
and 459 in the LE.D.C., with the former ol which were cited 11 & 12
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Vict., ¢.62, 5.22 (proviso), and 14 & 15 Vict., .93, s.15(}). The new section
adds provisions applicable to corporations.

The preliminary hearing does not result in a verdict. Even should the
Justice hold that no case was made out and discharge the accused,
another information may be laid and the proceedings begun again; the
accused is not considered to be in jeopardy, because, at this stage, he
could not be convicted nor sentenced. The Justice is not trying the case
—indeed, it is not too much to say that his attitude should be almost the
reverse of that which he would adopt if he were trying it.

It is not his function to give the accused the benefit of doubts, nor,
where there is contradictory evidence, to say that he believes ene witness
or set of witnesses in preference to the other. If the evidence for the
prosecution is such that a jury, believing it, might convict the accused,
the Justice ought not to discharge him. He 1s, however, justified in
doing so if the evidence for the defence explains away apparently
damaging facts adduced by the prosecution so as to make it clear that
no offence has been committed, or if the case made out by the prosecu-
tion is so weak that the prospect of a conviction is remote, as in the case
R. v. DU GUAY(1928), 50 C.C.C.318, from which the following 1s
quoted. The magistrate there was discharging the accused upon the
preliminary hearing of a charge of murder:

“My duty on a preliminary hearing is to take the whole evidence on
behall of the Crown and interpret it where there is no contradiction

(in this case there was none), If there is a prima facie case I must com-

mit, otherwise dismiss. I do not find any evidence of malice. The ac-
cused's attitude towards the deceased, both before and aiter the fatal
act, excludes that idea. I am satisfied from the evidence submitted on
behalf of the Crown, together with her statement to the police, that
what she did was in self-defence in an effort to save her own life. 1
do not think, at a trial, that if the defence called no evidence, any
jury would be justified in finding a verdict of guilty, but that a

praper verdict would be one of justifiable homicide, which means a

verdict of not guilty.”

It may be observed here that the procedure provided by the former
55.688 and 689 whereby the prosecutor might be bound over to prosecute
if the justice discharged the accused, has been dropped in view of the
provisions of 55.487-489 post. It may be considered too that since indict-
able offences are prosecuted in the name of the Sovereign, there should
not be an unrestricted right in a private prosecutor to prosecute where
the justice has discharged the accused.

in R. . THOMPSON(1950), 99 C.C.C.89, it was held that on an ap-
plication for certiorari the court may examine the evidence taken on a
prelim:nary hearing to determine whether there was any evidence to
Justify committal for trial. The law is otherwise where it is sought to
quash a summary conviction, There the evidence is not subject to ex-
amination except on a question of jurisdiction. '
RECOGNIZANCE OF WITNESS.—Form.—Sureties or deposit for appearance
of witness.—Witness refusing to be bound.—Discharge.

461. (1) Where an accused is committed for trial or is ordered
to stand trial the justice who held the preliminary inquiry may re-
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692. When any one iy committed for trial the justice holding the preliminary
inquiry may bind over 1o prosecute some person willing to be so bound, and
bind over every witness whose deposition has been taken, and whose evidence
in his opinion is material, to give evidence at the court before which the accused
is to be indicted.

(2) Every recognizance so entered into shall specify the name and surname of
the person entering into it, his occupation or profession, if any, the place of his
residence and the name and number, if any, of any street in whick it may be,
and whether he is owner or tenant thereof or a lodger therein,

(3) Such recognizance may be either at the foot of the deposition or separate
therefrom, and may be in form 23, 24 or 25, or to the like effect, and shali be
acknowledged by the person entering into the same, and be subscribed by the
justice or one of the justices before whom it is acknowledged.

(4) Every such recognizance shall bind the person entering into it to prosecute
or give evidence, both or either as the case may be, before the court by which
the accused shall be tried.

(5) If it is made to appear 1o the justice that any person to be so bound over as
a witness is without means or without sufficient means, or if other reasons
therefor satisfaciory to him are shown, the justice may require that a surety or
sureties be procured and produced and join in the recognizance, or that a sum
of money be deposited with the justice, sufficient in his opinion to insure the
appearance of such person at the trial and the giving of his evidence.

694. Any witness who refuses to enter into or acknowledge any such recogni-
zance as aforesaid may be commitied by the justice holding the inquiry by a
warrant in form 26, or to the like effect, to the prison for the place where the
trial is to be had, there to be kept until after the trial, or until the witness enters
into such recognizance as aforesaid before a justice having jurisdiction in the
place where the prison is situated.

(2) If the accused is afrerwards discharged any justice having such furisdiction
may order any such witness to be discharged by an order which may be in
form 27, or to the like effect.

quire any witness whose evidence is, in his opinion, material, to
enter into a recognizance to give evidence on the trial of the accused.
(2) The recognizance may be in Form 28, and may be set out at
the end of a deposition or be separate therefrom.
(3) A justice may, for any reason satisfactory to him, require
any witness entering into a recognizance pursuant to this section
(a) to produce one or more sureties in such amount as he may
direct, or
(b) 1o deposit with him a sum of money sufficient in his opin-
ion to ensure that the witness will appear and give evidence.
(4) Where a witness does not comply with subsection (1) or (3)
when required to do so by a justice, he may be commitied by the
justice, by warrant in Form 21, to a prison in the territorial division
where the trial is to be held, ihere to be kept uniil he does what is
required of him or until the trial is concluded,
(5) Where a witness has been commiited to prison pursuant to
subsection (4), the court hefore which the wiiness appears or a
justice having jurisdiction in the territorial division where the pris.
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on is situated may, by order in Form 35, discharge the witness from
custody when the trial is concluded.

This combines the former 55,692 and 694, without the reference to
binding over the prosecutor, 5,692 was 5.598(1) to (4) in the Code of
1892, with which 48 and 49 Vict, c.7, 5.9 is cited, and s.463 in the ED.C.
$.694 was 5.599 in the Code of 1892, and 55.78 and 79 in R.5.C. 1886,
c.174. IL appeared alse as s.464 in the E.D.C. with which are cited 11 &
12 Vict., ¢.42, 5.20, and 14 & 15 Vict., ¢.93, s.13(6).

See also notes to s.457.

TRANSMISSION OF RECORD.

TO CLERK OF COURT.

462, Where a justice commits an accused for trial or orders an
accused to stand trial, he shall forthwith send to the clerk or other
proper officer of the court by which the accused is to be tried the in-
formation, the evidence, the exhibits, the statement, if any, of the
accused, the recognizances entered into, and any evidence taken be-
fore a coroner, that are in the possession of the justice.

This is the former s.693(1). Tt was s.600(1) in the Code of 1892, and
R.S.C. 1886, 174, s.77. The corresponding provision in the ED.C. was
5.465, with which are cited 11 & 12 Vict,, .42, 5.20, and 21 & 22 Vict.,
<100, 5.8(3).

When the justice has authenticated the depositions as required by
5453 and has complied with this section, his duty is finished unless the
sureties wish to be relieved of their obligation where accused is on bail,
and make an application to him under s.672, post,

BaAiL.

BY JUDGE 01X MAGISTRATE.—By superior court judge.——Notice of appli-
eation.—With suretics.—Deposit withoul surctics, —Recognizance of aceused.—
Order for discharge.—Form.—Frocedure,
463. (1) The following provisions with respect to bail apply
where an acensed has been committed for trial, namely,
(a} where an aecused is charged with an offence other than
an offence punishable with death, or an offence under sec-
tions 30 1o 53, he may apply to a judge of a county or district
court, or a magistrate as defined in section 466, who has juris-
diction in the territorial division in which the accused was
committed for trial or is confined; and
(b) where an accused is charged with any offence, or where
bail has been refused by a judge of a county or distriel court
or by a magistrate, he may apply to a judge of, or a judge
presiding in, a superior court of eriminal jurisdiction for the
province,
(2) Where an accused makes an application under subsection
(1) he shall give notice thercot to the prosecutor.
(3) The judge or magisirate may, upon production of any ma-
terial that he considers neeessary upon the application, order that
the accused be admiited to hail
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695, (1) The information, if any, the depositions of the witnesses, the exhibits
thereto, the siatement of the accused, and all recognizances entered into, and
also any depositions laken before a coroner if any such have been sent to the
justice, shall as soon as may be after the commitial of the accused, be trans-
mitted to the clerk or other proper officer of the court by which the accused
is to be tried.

697. Where the offence is one triable by the court of general or guarter sessions
of the peace and the justice is of opinion that it may belter or more conveniently
be so tried. the condition of the recognizance may be for the appearance of the
gccused at the next sittings of that court notwithstanding that a sitting of a
superior court of criminal jurisdiction capable of trying the offence intervenes.

698. (1) In case of any offence other than treason or an offence punishable
with death, or an offence under any of the sections seventy-six 1o eighty-six,
inclusive, where the accused has been finally committed as herein provided, any
judge of any superior or county court or a magistrate as defined by section
seven hundred and seventy-one, having furisdiction in the district or county
within the limits of which the accused is confined, may, in his discretion, on
application made to him for that purpose, order the accused 1o be admitted to
bail on entering inte a recognizance with sufficient sureties before a justice in
such amount as the judge or magistrate directs, and thereupon the justice shall
issie a warrant of deliverance as hereinafter provided, and shall attach thereto
the order of the judge or magistrate directing the admiiting the accused to bail.
(2) Such warrant of deliverance shall be in form 29.

(3} The recognizance entered into by the uccused shall, notwithstanding any
election made under Part XVHI, continue to bind the accused and his sureties
or his appearance at the appropriate court for his trial and for his then surren-
dering and teking his trial and not departing the court without leave, in like man-
ner as if the recagnizance had been originally entered info with respect to such
appearance, and it shall not be necessary, unless otherwise ordered by the judge
under the said Part, for the accused or his sureties to enter into a new recog-
nizance upon such an election: Provided that at the time of entering into the
recognizance the justices specifically advise the sureties that they will continue
to be hound under the recognizance notwithstanding such an election in like
manner as if same had heen entered into with reference to such appearance and
that they will not be entitled to receive from the Crown further notice of such
an election or trial.

700, When any person has been committed for irial by any justice, the prisoner,
his counsel, solicitor or agent may notify the committing justice that he will, as
soon as counsel can be heard, move before a superior court of the province in
which such persen stands committed, or one of the judges thereof, or the
judge of the county court, if it is intended to apply fo such judge, under section
six hundred and ninety-eight, for an order to the justice to admit such prisoner
to bail.

(2) Such committing justice shall, as soon as may be, after being so notified,
transmit to the clerk of the Crown, or the chief clerk of the court, or the clerk
of the county court, or other praoper officer, as the case may be, endorsed under
his hand and seal, a certified copy of all informations, examinations and other
svidence touching the offence wherewith the prisoner has been charged, to-
gether with a copy of the warrant of commitment, and the packel containing the
same shall be handed to the person applving thercfor for transmission, and it
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(a) on entering into a recognizance before a justice with suf-
ficient sureties in such amount as the judge or magistrate di-
rects,

(b) on entering into his own recognizance before a justice and
depositing with the justice such sum of money as the judge
or magistrate directs, or

(¢) on entering into his own recognizance before a justice in
such amount as the judge or magistrate directs without any
deposit,

and where the order is complied with the justice shall issue an order
for discharge in Form 35, and shall attach to it the order of the
judge or magistrate,

(4) The recognizance mentioned in subsection (3) shall be in
Form 28.

(5) A justice who issues an order for discharge under this sec-
tion shall send it to the keeper of the prison in which the accused
is confined and the keeper shall thereupon discharge the accused
if he is not in custody for any other reason.

This covers matters dealt with in the former ss.697, 698, 700 and 702
but with changes noted below.

5.697 was 1900, c.46, 5.3,

$.698 came into the Code of 1892 as 5.602 from 5.82 of R.S.C. 1886,
c.174. It was amended by 1938, c44, 537, and 1947, c.5), 521, in the
latter instance to extend the power of magistrates in regard to bail. In
the ED.C. the general provision as to bail was in 5.467.

S.700 was 5,604 in the Code of 1892, citing R.S.C. 1886, ¢.174, 5.93.
$.472 of the E.D.C.. dealt with bail after committal and empowered a jus-
tice to grant it on the certificate of another justice in cases where sureties
were not available at the time of committal.

$4902 was 5.605 in the Code of 1892, and s.84 in R.S.C. 1886, c.174.
In the E.D.C, 5472 made provision for a warrant of deliverance.

The new section embodics the following changes:

Subsec.(3)(h) makes it clear that cash bail may be taken.

A judge of a superior court may review the refusal of a county or dis-
trict court judge or magistrate to grant bail after committal.

The notice of application for bail is to be given to the prosecutor
instead of to the justice.

BAIL IN CERTAIN CASES.

464. Notwithstanding anything in this Act, no court, judge, justice
or magistrate, other than a judge of or a judge presiding in a su-
perior court of ¢riminal jurisdiction for the province in which an ae-
cused is charged with an offence punishable with death or an offence
under sections 50 to 53 may admit that accused to bail before or
after committal for trial.

This comes from the former 5699, It was s.605 in the Code of 1892
This was adapted from R.S.C. 1886, c.174, s.83 which had appeared in
slightly different form in 52-83 Vict, <30, s.54 {Can.).
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shalt be certified on the outside therecf to contain the information concerning,
the ease in question.

(3} Y any justice neglects to comply with the foregoing provisions of this sec-
tion, according to the true intent and meaning thereof, the court, to whose offi-
cer any such information, examination, other evidence, or warrant of commit-
ment ought to have been delivered, shall upon exemination and proof of the
effence in a summary manner, impose such fine upon said justice as the court
thinks fit.

702. Whenever any justice or justices admit to bail any person who is then in;
any prison charged with the offence for which he is so admitted to bail, such
justice or justices shall send to or cause to be lodged with the keeper of such
prison, a warrant of deliverance under his or their hands requiring the said
keeper to discharge the person so admitted to bail if he is detained far no other
offence, and upon such warrant of deliverance being delivered to or lodged with
such keeper, he shall forthwith obey the same.

692, No judge of a county court or justices shall admit any person te bail accus-
ed of treason or an offence punishable with death, or an offence wnder any of
the sections, seventy-six fo eighty-six inclusive, nor shall any such person be ad-
mitted to bail, except by order of a superior court of criminal jurisdiction for
the province im whick the accused stands committed, or of one of the judges
thereof, or, in the province of Cuebec, by order of a judge of the Court of
King's Bench or Superior Court,

A direct conflict of authority upon this section appears in two recent
cases, R. v. ARTISS(1950), 96 C.C.C.229 (Man.), and R. v AUGUSTINO
(1950), 96 C.C.C.391 (B.C.). The former was an application for bail
pending preliminary hearing of a charge of rape. Beaubien, J. relused
bail saying that, upon examination of all the cases cited, he could not
find any holding that he could grant the relief asked for, and that he
must conclude that 5.699 ol the Code deprived him of jurisdiction to
deal with the application. He held, also, that the words “stands com-
mitted” mean, and are intended to mean “stands committed after the
preliminary hearing”. In this respect he expressly disagrees with R. v.
HAWKEN(1944), 81 C.C.C.80, and the effect of his decision would ap-
pear to be that bail cannot be granted at all prior to committal for trial
in the cases specificd in s.699.

R. v. AUGUSTINO was an application for bail made in precisely
similar circumstances. Coady, J., granted bail and stated his disagreement
with R. v. ARTISS. After considering ss.691, 698 and 700, along with
the marginal notes, he proceeds (at p.395):

“There is a certain ambiguity and uncertainty in the language used
here and I cannot think that by the language used in this section it
was intended to interflere with the inherent right of the Court to grant
bail before committal, nor the accused’s common law right to apply
for bail. Orly the most explicit, definite, unambiguous and intractable
language could be held to have taken away these rights. In 81 Hals,,
2nd ed,, p.502, it is said: ‘Statutes which limit or extend common law
rights must be expressed in clear unambiguous latiguage.” A con-



768 MARTIN'S CRIMINAL CCODE

Section 464——continued .
siderable list is then given, including (a) those which invade the
liberty of the subject, and (b) those which take away the jurisdiction
of the High Court of Justice.

In my opinion the language of s.699 does not, nor was it intended
to, do either. Where there is ambiguity the section should certainly
not be interpreted as invading the liberty of the subject, or as taking
away the jurisdiction of the High Courts of Justice.

I{ again the section, being ambiguous, as L believe it to be, is con-
sidered as of its reasonableness or unreasonableness, it should be noted
that in every class of case other than covered by s.699, the accused
person is entitled in a proper case to bail before committal. There
would appear to be no good reason why bail in a proper case should
be denied an accused before committal when charged with an offence
under 5.699.”

The two judges agreed upon one point. At the conclusion of his judg-
ment Beaubien, J., says: “1 would respectfully suggest that in the revision
of the Criminal Gode now under cansideration, provision could be made
granting the Superior Court Judge jurisdiction to grant bail under
circumstances such as herc exist,” and Coady, J., concludes his judgment
with the words I agree with Beaubien, [, that in the revision of the Code
consideration should be given to the amending of this section in ques-
tion.”

It may be noted here thut the two Judges agree also that R. v.
HAWKEN, supra, is the only reported case in which bail was granted in
a capital case belore committal for trial. In that case, Farris, C.J.5.C.
(B.C.), approved the course [ollowed by Bird, [., in granting bail before
committal to a person charged with murder. Dealing with the applica-
tion immediately before him, he said:

“Now comes the question whether. or not bail should be granted to
the accused after he has been committed on the charge of murder. The
authorities seem to distinguish between the granting of bail before
the preliminary hearing and after committal, and the general rule is
that when a person has been properly committed for trial, bail will
not be granted. . . . .. ‘I'here is clearly, however, a distinction between
granting bail prior o preliminary hearing and granting bail atter
committal.” (That distinction seems to rest on a perusal of the deposi-
tions.)

See also R. o, FWANACHIUK(1918), 30 C.C.C.139, on which Coady,
J., relied (at 1.141) where the following appears:

“I need not refer specifically to the other instances of a pending ap-
peal mentioned, further than to say that the Cr. Code has expressly
dealt in relation to some of them with the power of granting bail or iis
equivaleni. Personally I am inclined to think that these express pro-
visions do not exclude any inhevent power of the court with respect
to granting bail inasmuch as the Code is not exclusive of the common
faze.” {Italics added.)

R. v. SALLY{(191), 27 BL.RALY, although an appeal under a pro-
vincial statute, proceeded on the same principle, and bail was granted,
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701, Upon application for bail as aforesaid to any such court or judge the same
order concerning the prisoner being bailed or continued in custody, shall be
made as if the prisoner was brought up upon a habeas corpus,

R.v. CLARKE(195), 84 C.C.C93, was an application for bail afier
committal for trial on a charge of murder. fer Robertson, C.J.O.:

“There is no question of the discretionary power to admit to bail in a
case where the charge is murder, under 5699 of the Criminal Code.”

In Re N.(1945), 87 C.C.C.877, Campbell, C.J. P.E.1, says: “Sec.t98 of
the Criminal Code makes the granting of bail, after committal, permissive
and in the discretion of the Judge,”

R, v. HAWKEN, supra, was followed in R, v. STEWART(1946), 86
C.C.C.318, upon an application for bail after committal for trial on a
charge of murder. Major, ], referred to 55.699 and 700 of the Code and
said: ““These two cases and the cases on record in this country and in
Great Britain establish beyond any doubt the power of the Court to
grant bail in capital cases.” Bail was granted.

The new section is designed to resolve the conflict and to make clear
the right of a judge of the superior court.

JUDGE OF SUPERIOR COURT MAY VARY.—Ne application by way of habeas
corpus. .
465. (1) A judge of, or a judge presiding in a superior court
of eriminal jurisdiction may, upon application,
(a) before an accused is committed for trial,
(i) admit the accused to bail if a justice has no power to
grant bail or if bail has been refused by a justice, or
(ii} vary the amount of bail fixed by a justice, or
(b) where an accused is committed for trial, vary an order
for bail fixed under subsection (3) of section 463 by a judge
of a county or district court or a magistrate.
(2) No application shall be made by way of habeas corpus for
the purpose of fixing, reviewing or varying bail.

This replaces the former s.78] which was 5.604(2) in the Code of 1892
and s.94 in R.8.C. 1886, c.174, Tt sets out in detail instead of by reference,
the power of a judge of the superior court io review bail. In R. v
IWANACHUK(19]8), 30 C.C.C.139, the opinion was expressed that the
provisions of the Code do not exclude any inherent power ot the su-
perior court with respect to the granting of bail. Sce note to 5.464.

The following is quoted from Short & Mellor's Crown Practice, p.284;
“R. III. Applications for bail in felony or misdemeanour where the
party is in custody shall be in the first instance by summons before a
judge at Chambers for a writ of habeas corpus, or to show cause why
the delendant should not be admitted to bail either before a judge at
Chambers, or before a justice of the peace, in such an amount as the
judge may direct.”

This appears to refer to cases in which justices or coroners “have re-
fused to admit prisoners to bail in cases of commitment for murder, and
in all other cases”, and a note states:
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“It will be seen that this rule contemplates two modes -of procedure:
the one by habeas carpus, the other by a simple application to admit
to bail.

The one by habeas corpus is the one by which alone the Court or-
iginally exercised its jurisdiction in matters of bail, but which, on ac-
count of its being so cumbersome and of the expense of bringing
prisoners from a distance, gradually gave place to the more convenient
practice of disposing of the matter upon a simple application to admit
to bail.”

The same text (p.329, n.5) says that the writ of habeas corpus “for the
purpose of discharging prisoners on criminal charges from illegal cus-
tody really issues at common law, and not under statute.”

It appears that the application for habeas corpus is an alternative,

PART XVL
INDICTABLE OFFENCES—TRIAL WITHOUT JURY.
INTERPRETATION

“JUDGE,”’~—"“Maginstrate.”
466. In this Part,
(a) “judge *means,

(i) in the province of Ontario, a judge or a junior judge of a
county or distriet court,

(ii) in the province of Quebec, a judge of the sessions of the
peace or a district magistrate,

(iii)} in the provinces of Nova Scotia, New Brunswick and

Prince Edward Island, a judge of a county court,

(iv) in the province of Manitoba, the Chief Justice, or a
puisne judge of the Court of Queen’s Bench, or a judge of a
county court,

(v) in the province of British Columbia, the Chief Justice or
a puisne judge of the Supreme Court, or a judge of a county
court,

{vi) in the provinces of Saskatchewan and Alberta, a judge
of the superior court of eriminal jurisdiction of the province,
or of a district court, and

(vii) in the province of Newfoundland, a judge of the Su-
preme Court or of a district court,

(viii} in the Yuken Territory, a judge of the Territorial Court,
and

(ix) in the Northwest Territories, a judge of the Territorial
Court; and

(b} “magistrate’® means

{(i) a person appointed under the law of a province, by what-
ever title he may be designated, who is apecially authorized by
the terms of his appointment to exercise the jurirdiction con-
ferred upon a magistrate by thia Part, but does not include
two or more justices of the peace sitting together,

(ii) with respect to the Yukon Territory, a police magistrate
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823, In this Part, unless the context otherwise requires,
{a) “judge” means and includes,
(i} in the province of Ontario, any judge of a county or district cotrt, junior
judge or deputy judge authorized to act as chairman of the general :sessions of
the peace.
(if} in the province of Quebec any judge of the sessions of the peace or any dis-
trict magistrate,
(fi) in each of the provinces of Nova Scotia, New Brunswick and . Prince Ed-
ward Island, any judge of a county court,
(iv) in the province of Manitoba, the Chief Justice, or a puisne judge of the
Court of King's Bench, or any judge of a county court,
{v) in the province of British Columbia, the Chief Justice or a pu isne judge of
the Supreme Court, or any judge of a county court,
{vi} in the provinces of Saskatchewan and Alberta, a judge of the Superior
Court of criminal jurisdiction of the province, or of any district ¢ ourt;
(vii} in the province of Newfoundland, any judge of the Suprer e Court or of
a district court;

appointed under the Yukon Act, and

iii) with respect to the Northwest Territories, a police magis-
trate appointed under the Northwest T erritories . {ct.

Par.(a) comes from the former s.823. Par.(1s) is new and replaces the
definition which appeared in the former s 771(1)(a). In eftect, it will
render it necessary for the provinces to malce special appointments of
magistrates for the purposes of this Part,

The new Part combines the former Parus XVI and XVIII into one
Part governing the non-jury trial of indictabl e offences.

Part XVI came from the Suymmary Tricils Act, 32 and 33 Vict,, ¢.32,
which became R.S.C. 1886, ¢.176, and was -embodied in 55.782 et seq., of
the Code of 1892,

In 1948 a bill to amend the Criminall Code included a revision of
Part XVI based upon a revision preparedi by the Criminal Law Section
of the Commissioners on Uniformity of Legislation. It passed as 1948,
c.39. That revision did away with the absolute jurisdiction of magis
trates and provided for an election in every case within the Part, but it
met with such vigorous opposition, espe-cially from county councils and
other municipal bodies, that it was never brought into force.

Previously to that a large extension of the jurisdiction of magistrates
had been brought into operation by 193:2-33, ¢.53,

Part XVIHI came from the Speedy T rials Act, 52 Vict,, c47, which be-
came Part 54, 55.762, et seq., in the Code of 1892, It was said in Hansard
1892, Vol. I1, col. 4529, that the reason for it was:

“to get rid of the expense of maintaining a prisoner for 2 long term in

gaol, or keeping an innocent party who may have been accused, for a
long period before his trial began; and so the trial was allowed to take
place before a judge.”

However, the two Parts have come increasingly to be regarded as af-
fording an accused person the right to choose alternative modes of trial.
This right is preserved with an important change in 5451{2) whereby a
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justice holding a preliminary hearing, puts the accused to his election.

It will be observed that the somewhat involved provisions in the
former ss.774 to 778, relating principally to territorial jurisdiction, are
not reproduced, also that the jurisdiction conferred upon magisirates
is not to be exercised by two justices ol the peace sitting together.

JURISDICTION OF MAGISTRATES.
ABSOLUTE JURISDIG1ION.

THEFT, ETC., NOT OVER FIFTY DOLLARS.—Obstructing public or peace
officer,—Commeon gaming or betting house.—Book making, pool-selling ete.—
Lotteries, ete.—Cheating at play.~—Keeping common bawdy-house.—Assaults.—
Assaulting public or peace officer—Fraud in relation to fares,

467. The jurisdiction of a magistrate to try an accused is absolute
and does not depend upon the consent of the accused where the ae-
cused is charged in an information

(a) with

(i) theft,
(ii) obtaining or attempting to obtain money or property by
falge pretences, or
(iii} unlawfully having in his possession anything, knowing
that it was obtained by the commigsion in Canada of an of-
fence punishable by indictment,
where the property is not a testamentary instrument and where
the alleged value of what is alleged to be stolen, obtained, had
in possession or attempied to be obtained, does not exceed fifty
dollars;

(b) with attempited theft; or

(¢) with an offence under

(i) paragraph (a) of section 110,

(ii) section 176,

(iii) section 177,

(iv) section 179,

(v) section 181,

(vi) section 132,

(vii) section 231,

(viii) paragraph (a) of subsection (2) of section 232, or
(ix) section 336.

This comes {rom the former 5775 bur there are some changes. In
par.(a) the limit of value has been increased from twenty-five to fifty
dellars and the paragraph has been adapted 10 the new 5.296, ante.

In R. v. GIDALEWICZ(1951), 99 C.C.C.343, it was held that theft
from the person, irrespective of amount, was not within s.773(a). The
case notes a conflict of autherity between R, v, CONLIN{(1897), 1 C.C.C.
41, and R, v. ARNETT, [1947]1 W.W.R.144, but in view of the con-
densation of the sections relating to theft, as noted under 5280 ante,
these three decisions will now be inapplicable.

Par.(l) is as it was. See notes to 5.24, ante, p.67. Par.{c)(iv) adds lottery
offences to the absolute jurisdiction of magistrates, who already had it in
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773. Whenever any person is charged before a magistrate,

(a) with theft, or obiaining money or property by false pretences, or unlawfully
receiving or retaining in his possession stolen property, where the value of the
property does not, in the judgment of the magistrate, exceed twenty-five doliars;
(b) with attempt to commit theft;

(c) with unlawfully wounding or inflicting grievous bodily harm upon any other
person, either with or without a weapon or instrument;

fee) with committing an assault which occasions actual bodily harm;

(d) with indecent assault upon a male person whose age does not, in the opinion
of the magistrate, exceed fourteen years, when such assault is of a nature which
cannel, in the opinion of the magistrate, be sufficiently punished by a summuary
conviction before him under any other Part; or with indecent assanlt upon a
female, not amounting, in the magistrate’s opinion, 1o an assault with intent to
commiit a rape;

fe) with assaulting or obstructing any public or peace officer engaged in the exe-
cition of his duty, or any person acting in aid of such officer;

{f) with keeping a disorderly house or with being an inmate of a common bawdy
house under section two hundred and twenty-nine;

(g) with any offence under section two hundred and thirty-five;

(h) with any offence under subsection two of section four hundred and twelve; or
(i) with any offence under paragraph (b} of section four hundred and forty-two;
the magistrate may, subject to the subsequent provisions of this Part, hear and
determine the charge in a summary way, but only with the consent of the party
so charged, subject to the exceptions provided in section seven hundred and
seventy-seven.

respect of book-making etc. (former 5.235). Par.(c}{v) adds also the offence
of cheating at play.

The offences of indecent assault specified in the former s.773(d) have
been removed from the absolute jurisdiction.

The limitation of sentence to six months under the former 5.779 has
been removed. There seemed Lo be some incongruity in the fact that a
magistrate who might impose punishment of imprisonment for life and
whipping for armed robbery, was restricted to a penalty of six months’
imprisonment when he acted under s.773. However, none of the oflences
specified in the new section carries a heavier penalty than two years with
the exception of (b), when value can be assigned.

MAGISTRATE'S JurisnieTion wrtH CONSENT.

TRIAL BY MAGISTRATE WITH CONSENT.—Election.—Procedure where ac-
cused does not consent,—Procedure where acensed eonsents.

468. (1) Where an acensed is charged in an information with an
indictable offence other than an offence that is mentioned in sub-
section (2) of section 413, and the offence is not one over which a
magistrate has absolute jurisdiction under section 467, a magistrate
may try the accused if the accused elects 1o be tried by a magistrate.

(2) An accused to whom this section applies shall, after the in-
formation has been read to him, be put to his election in the follow-
ing words:

You have the option to elect to be tried by a magistrate with.
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out a jury; or you may eleet to be tried by a judge without a
jury; or you may elect to be tried by a court composed of a
judge and jury. How do you elect to be tried?

(3) Where an accused does not elect to be tried by a magistrate,
the magistrate shall hold a preliminary inquiry in accordance with
Part XV, and if the accused is committed for trial or, in the case of
a corporation is ordered io stand trial, the magistrate shall

(a)} endorse on the information a statement showing the na-
ture of the election or that the aceused did not elect, and
(b) state in the warrant of committal, if any, that the accused
(i) elected to be tried by a judge without a jury,
(ii) elected to be tried by a court composed of a judge and
jury, or
(iii} did not elect.
(4) Where an accused elects 1o be tried by a magisirate, the
magistrate shall
(a) endorse on the information a record of the election, and
(b) call upon the accused to plead to the charge, and if the
accused does not plead guilty the magistirate shall proceed
with the trial or fix a time for the trial.

Subsecs.(l} and (2) are derived from the formers s.781{I) and (2).
Subsec. (8) comes from 5.785 and subsec.(1) from 5.781{4).

It will be noticed that the form of election has been considerably
changed, that it now contains a reference to a trial without jury under
this Part, but omits the alternatives to consent, namely, “or to remain in
custody or under bail, as the court decides”. It is here that a point of
practice arose under the old Code, which is quite as pertinent to the new.
There was some difference of opinion whether the exact wording of
5.781(2)(b) had to be followed (R. v. JAMES(1918), 31 C.C.C.4), or
whether a substantial compliance was sufficient (R. v. CROOKS(1911),
4 Sask. L.R.335; R. v. TRESEGNE(1926), 45 C.C.C.270), and in R. v.
DURLING(1936), 65 C.C.C.247, a conviction was quashed because the
magistrate had failed to inform the accused of the possibility of his be-
ing released on bail while he awaited trial, if he did not elect summary
trial.

The sale course is for the magistrate to address the accused in the
exact words of the section, and to supplement them, through an inter-
preter, if necessary, with such explanation as the accused may require.
The magistrate should make sure that the accused understands the
charge against him, the choice that is open to him, and that he is [ree to
choose as he thinks best.

The following quotations are in point, although the second refers
to the plea rather than to the election: R. v. BELTON(1947), 8% C.C.C.
356, at page 358:

“I think the section (781) must be interpreted as requiring, in addition

to the reading of the formal charge, that some explanation or descrip-

tion of the offence charged shall bc made to the accused either by the
magisirate or by his clerk before the accused is called upon either to
elect or plead.”
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781. Whenever the magistrate, before whom any person is charged as aforesaid,
proposes to dispose of the case summarily under the provisions of this Part,
such magistrate, after ascertaining the naiure and extent of the charge, but
before the formal examination of the witnesses for the prosecution, and before
calling on the person charged for any statement which he wishes to make, shall
state to such person the subsiance of the charge against him,

(2) If the charge is not one that can be tried summarily without the consent
of the accused, the magistrate shall state to the accused that he

{a} is charged with the offence, describing it;

(b} has the option to be forthwith tried by the magistrate without the inter-
vention of a jury, or to remain in custody or under bail, as the court decides,
io be tried in the ordinary way by the court having criminal jurisdiction.

785. If, when his consent is necessary, the person charged elects to be tried
before a jury, the magistrate shall proceed to hold a preliminary inquiry as
provided in Parts XII and XIV, and if the person charged is committed for
trial, shall state in the warrant of committal the fact of such election having
been made.

781. (2} If the person charged confesses the charge the magistrate shall then
proceed to pass such sentence upon him as by law may be passed in respect to
such offence, subject to the provisions of this Act; but if the person charged
says that he is not guilty, the magistrate shall then examine the witnesses for
the prosecution, and when the examination has been completed, the magistrate
shall inquire of the person charged whether he has any defence to make to
such charge, and it he states that he has a defence the magistrate shall hear
such defence, and shall then proceed to dispose of the case summarily.

784. If, in any proceeding under this Part, it appears to the magistrate that
the offence is one which, owing to a previous conviction of the person charged,
or from any other circumstance, ought to be made the subject of prosecution
by indictment ruther than 1o be disposed of summarily, such magistrate may,
before the accused person has made his defence, decide not to adjudicate
summarily upon the case; but a previous conviction shall not prevent the
magistrate from trying the offender surmmarily, if he thinks fit so to do.

In R.v. MILINA(1946), 86 C.C.C.374, at p.381, it was said that “what
the quoted language does mean is that upon a plea of guilty the magis-
trate should satisfy himself that the accused knows exactly what he is
doing when he so pleads, and knows and understands the exact nature
of the offence with which he is charged.” '

See also $5.469, 470, 474, 475, 477-481.

MAGISTRATE MAY DECIDE TCO HOLD PRELIMINARY INQUIRY.—Where
value more than fifty dollars.—Continning proceedings.

469. (1) Where an accused elects to be tried by a magistrate,
but it appears to the magistrate that for any reason the charge
should be prosecuted by indictment, he may, at any time before the
accused has entered upon his defence, decide not to adjudicate and
shall thereupon inform the aceused of his decision and continue the
proceedings as a preliminary inquiry,

(2) Where an accused is before a magistrate charged with an
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offence mentioned in paragraph (a) of section 467, and, at any time
before the magistrate makes an adjudieation, the evidence estab-
lishes that the value of what was stolen, obtained, had in possession
or attempted to be obiained, as the case may be, exceeds tifty dollars,
the magistrate shall put the accused 1o his election in accordance
with subsection (2) of section 468.
(3) Where an accused is put to his election pursuant to subsec-
tion (2), the following provisions apply, namely,
(a) if the accused does not clect 1o be tried by a magistrate,
the magistrate shall continue the proceedings as a prelimi-
nary inquiry under Part XV, and, if he commits the accused
for trial, he shall comply with paragraphs (a) and (b) of sub-
section (3) of section 468; and
(b) if the accused elects to be tried by a magistrate, the magis-
irate shall endorse on the information a record of the elec-
tion and eontinue with the trial.

Subsec.(1) is the former 5.78% While this discretion rests with the
magisirate e must exercisc it before the evidence for the defence is en-
tered upon; if he starts to hear the delence he must dispose of the case,
and he cannot, alter hearing both sides, decide to send the accused for
trial.

Subsecs.(2) and (3) are new and apply, for example, to a charge of theft
where the property In question is alleged in the information to be of a
value of fifty dollars or less, the casc therciore being within the absolute
jurisdiction of the magistrate under s.467, but the evidence shows the
property to be of greater value than fifty dollars. In such a case the
magistrate will be required to proceed as il the charge had been so laid
in the first place.

CORPORATION.—Non-appearance of —Corporation not electing.
470. (1) An accused that is a corporation shall appear by its
counsel or agent.
(2) Where an accused corporation does not appear pursuant 1o
a summons and service of the summons npon the corporation in ac-
cordance with subsection (4) of section 441 is proved, the magis-
trate
(a) may, if the charge is one over which he has absolute juris-
diction, proceed with the trial of the charge in the absence of
the accused corporation, and
(b) shall, if the charge is mot one over which he has absolute
jurisdiction, hold a preliminary inquiry in accordance with
Part XV.
(3) Where an accused corporation appears but does not make
any election under subsection (2) of section 468, the magistrate
ghall hold a preliminary inguiry in accordance with Part XV,

This comes from the former s.782. Note that it refers only to magis-
trates. Inasmuch as 5484 imports the provisions of Part XVIII, ss.528
to 581 will govern the procedure when a corporation is charged before a
judge acting under this Part. Indeed, except for the provisions in re-
spect of cases within the magistrate’s absolute jurisdiction, this section,
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782. (1) When a corporation is to be charged, the summons may be served
on the mayor or chief officer of such corporation or branch thereof, or upon
the clerk or secretary, or the like officer thereof, and may be jn the same form
as if the defendant were a natural person.

(2} The corporation in such case shall appear by attorney, who shall on its
behalf, where the charge cannot be tried summarily without the consent of the
accused, elect, as in the next preceding section provided in respect of a natural
person, and thereupon the case shall proceed as if the defendant were a natural
person.

(3} If the corperation does not so appear, or, so appearing does not, where con-
sent is required as aforesaid, by its attorney elect to be tried summarily, the
magistrate may

(a} where the charge is one that can be tried summarily without the consent of
the accused, proceed with the rial in the absence of the accused;

(b} where the charge is one that requires consent as aforesaid, proceed, in the
absence of the accused or upon its attorney not so electing to be tried as
aforesaid, as upon a preliminary investigation. -

781.(4) For wording of this subsection see page 773,

825. Every person committed to gaol for trial on a charge of being guilty of
any of the offences which are mentioned in section five hundred and eighty-two
as being within the jurisdiction of the general or quarter sessions of the peace,
may, with his own consent, be tried in any province of Canada, and if con-
victed, sentenced by the judge.

in view of the other sections mentioned, would appear to be unnecessary,
but it does make clear the duiy of the magistrate when a corporation is
before liim, whether or not the charge is within his absolute jurisdiction.

TAKING EVIDENCE.

471. Where an accused is tried by a magistrate in accordance
with this Part, the evidence of witnesses for the prosecutor and the
accused shall be taken in accordance with the provisions of Part XV
relating to preliminary inquiries.

This section 1s derived {rom the fonuer 5.781{4), Note, however, that,
as a result of the incorporation of Part XV, it will be necessary for the
witnesses to sign their depositions, “We thought that the general re-
quircment that, where a witness’ evidence is not taken down in short-
hand, his de()SlthIl should be signed, should be retained”: Senate Com-
mittee, December 15-16, 1952, page 71, 'This requirement was not in the
former Part XVI.

JURISDICTION OF JUDGES.

TRIAL BY JUDGE WITH CONSENT.

472, An uceused who is charged with an indictable offence other
than an offence that is mentioned in subsection (2) of section 413
ghall, where he elects under section 450, 468 or 475 to be tried
by a judge without a jury, be tried, subject to this Part by a judge
without a jury.

This 1s derived [rom s.825(1). Fhe judge acts under this Part only



778 MARTIN’S CRIMINAL CODE

Section 472—continued

with the consent of the accused. The absolute jurisdiction set out in
5.467 does not attach to him.

COURT OF RECORD.-—Custody of records.

473. (1) A judge who holds a trial under this Part shall, for all
purposes thereof and proceedings connected therewith or relating
thereto, be a court of record.

(2) The record of a trial that a judge holds under this Pary shall
be kept in the court over which the judge presides.

This is derived from s.824.

ELEcTION.

DUTY OF JUDGE.—Notice by sheriff.— Notice by clerk of court.-—-Notice by
sheriff, when given.—Duty of sheriff when date set for trial.—Duty of accused
when not in castody.—Further election.

474. (1) Where an accused elects, under section 450 or 468, to
be tried by a judge without a jury, a judge having jurisdiction shall,
(a) upon receiving a written notice from the sheriff stating
that the accused is in custody and setting out the nature of
the charge against him, or :
(b) upon being notified by the clerk of the court that the ac-
(ﬁmd is not in custody and of the nature of the charge against
m,

fix a time and place for the trial of the accused.

(2) The sheriff shall give the notice mentiened in paragraph (a)
of subsection (1) within twenty-four hours after the accused is com-
mitted for trial, if he is in enstody pursuant to that committal or if,
at the time of the commitial, he is in custody for any other reason,

(3) Where, pursuant to subsection (1), a time and place is fixed
for the trial of an accused who is in custody, the accused

(a) shall be notified forthwith by the sheriff of the time and
place so fixed, and
(b) shall be produced at the time and place so fixed.

(4) Where an accused is not in custody the duty of ascertaining
from the clerk of the court the time and place fixed for the trial,
pursuant to subsection (1), is on the accused, and he shall attend
for his trial at the time and place so fixed.

(5) Where an accused has elected under section 450 or 468 to
be tried by a judge without a jury he may, at any time before a time
hae been fixed for his trial or thereafter with the consent in writing
of the Attorney General or counsel acting on his behalf, re-elect to
be tried by a judge and jury by filing with the clerk of the court an
election in writing and the consent, if consent is required, and where
an election is filed in accordance with this subsection the accused
ghall be tried before a court of competent jurisdiction with a jury
and not otherwise.

This modifies the provisions of the former ss.826 and 827, and provides
a procedure for fixing ihe date of trial. Subsec.(5) has been added to give
to an accused who has elected trial under this Part, the right to re-elect
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824. The judge sitting on any trial under this Part, for all the purposes thereof
and proceedings connected therewith or relating thereto, shall be a court of
record, and in every province of Canada, except in the province of Quebec,
and except as hereinafter provided, such court shall be called the county court
judge's eriminal court of the county or union of counties or judicial district,
in which the same is held.

(2) In the provinces of Saskatchewan, Alberta and Newfoundland, and in the
provisional judicial districts of the province of Ontario, such courts shall be
called the district court judge's criminal court of the district in which the same
is held.

(3} The record in any such case shall be filed among the records of the court
over which the judge presides, and as part of such records.

826. Every sheriff shall, within twenty-four hours after any prisoner charged
as aforesaid is committed to gaol for trial, notify the judge in writing that such
prisoner is so confined, stating his name and the nature of the charge preferred
against him, whereupon, with as linle delay as possible, such judge shall cause
the prisoner to be brought before him.

{2) Where the judge does not reside in the county or district in which the
prisoner was cammitted, the judge having received the notification may forward
it to the prosecuting officer with instructions to cause the prisoner to be brought
before him instead of the judge, naming as early a day as possible for the triel
in case the prisoner shall elect to be tried by the judge, without a jury, and the
prosecuting officer shall, in such case, with as little delay as possible cause the
prisoner fo be brought before him,

827. The judge or the prosecuting officer, as the case may be, shall state to
the prisoner

(a} that he is charged with the offence, describing it;

{(b) that he has the option to be tried forthwith before a judge without the
intervention of a jury, or to remain in custody or under bail, as the court
decides, to be tried in the ordinary way by the court having criminal jurisdiction.

(2) If the prisoner has been brought before the prosecuting officer, and con-
sents to be tried by the judge, without a jury, the trial shall proceed on the day
named by the judge in the manner provided by the next following subsection.

(3} In such case or if the prisoner has been brought before the judge and
consents to be tried by kim without a jury, the prosecuting officer shall prefer
a formal statement in writing, setting forth as separate counts therein the charge
or charges against him for which he has been commitied for trial and any
charge or charges founded on the facts or evidence disclosed in the depositions
and any charge or charges preferred against him pursuant o the provisions of
section eight hundred and thirty-four.

{4) No charge for an offence for which a greater punishment may be inflicted
by reason of a previous conviction or convictions shall contain any reference
to such previous conviction or convictions.

(35} 1f upon being arraigned the prisoner pleads guilty 10 any couni, the prose-
cuting officer shall draw up a record us nearly as may be in Form 60, and such
plea shall be entered on the record, and the judge shall pass the sentence of
the law on such prisoner, which shall have the same force and effect as if
passed by a court having jurisdiction to try the oflence in the ordinary way.
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trial by jury, For the converse sitnation, i.e., where the accused who
has elected trial by jury wishes to reelect trizl under this Part, see
5,475 and 476,

Subsec.(1) is new and casts a duty on an accused person who is on
hail 10 keep himself informed.

Where two or more accused elect ditTerently see 5,479,

NOTICE OF INTENTION TO RE-ELECT.—Duty of sheriff.—Election.—Pro-
cedure,—Limit of time for re-election.

475. (1) Where an accused elects under section 450 or 468 to
be tried by a court composed of a judge and jury, the accused may
notify the sheriff in the territorial division in which he is to be tried
that he desires to re-elect under this section.

(2) A sheriff who receives nolice pursuant to subszection (1)
shall forthwith inform a judge having jurisdiction and the judge
shall fix a time and place for the aceused to re-elect and shall cause
notice thereof to be given to the accused.

(3) The accused shall attend or, if he is in custody, shall be pro-
duced at the time and place fixed under subsection (2) and shall,
after the charge upon which he has been committed for trial or
ordered to stand trial has been read to him, be put to his election in
the following words:

You have elected 10 be tried by a eourt composed of a judge
and jary. De you now elect to be tried by a judge without a
jury?

(4) Where an accused elects under this section to be tried by a
judge without a jury, the judge shall proceed with the trial or fix a
time and place for the trial.

(5) Where an accused does not notify the sheriff in accordance
with subsection (1) more than fourteen days hefore the day fixed for
the opening of the sittings or session of the court sitting with a jury
by which he is 10 be tried, no election may be made under this see-
tion unless the Attorney General or counsel acting on his behalf ¢on-
sents in writing.

This is derived from the Tormer s5.828 and 830,

Although it reters to the procedure in Alberta (s417), the following
may be quoted from R. v. BERCOV(1950), 96 C.C.CI168 at p.176, in
point ol prinriple

“But it is said that once the accused has given his consent and jurisdic-
tion is thus conlerred on a Judge d]one he has taken an irrevocable
step and his consent cannot be w1thdmwn in the absence of apt
statutory authority. But the cases cited above establish that notwith-
statuding consent the Judge may reluse to try the case without u jury,
Furthetmore, 1 sce no valid basis [or such a proposition. It does not
seem to accord with the cowrse followed in R, v, RELF(1927), 47 C.C.C.
i - T Our Appclldlf‘ Division allowed the \tt()rr]c\ Genceral to
withdraw his request for a jury and directed the District Court Judge to
try the accused on all the counts contained in the charge. It would
appear, then, that the fact that something is done which -conlers juris-
diction on a particular tribunal does not mean that, in the absence of
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828. If the prisoner on being brought before the prosecuting officer or before
the judge as aforesaid demands a trigl by jury, he shall be remanded to gaol.
(2) Any prisoner who has elected to be tried by jury may, notwithstanding
such election, at any time before such trial has commenced, and whether an
indictment has been preferred against him or not, notify the sheriff that he
desires to re-elect, and it shall thereupon be the dury of the sheriff and judge
or proseculing officer to proceed as directed by section eight hundred and
tweniy-six.

{3) Thereafter, unless the judge, or the prosecuting officer acting under sub-
section two of section eight hundred and wenty-six, is of opinion that it would
not be in the interesis of iustice that the prisoner should be allowed to make a
second election, the prisoner shall be proceeded against as if Rhis said first
election had not been made.

{4) If an indictment has been preferred against the prisoner the consent of the
prosecuting officer shall be necessary fto a re-election, and in such case the
sheriff shall take no action upon being notified of the prisener’s desire to re-elect
unless such consent is given in writing.

(3) Except in the County of York, in the Province of Ontario, no prisoner
shall have a right to re-elect later than thirty days before the day fixed for the
next sittings of the court at which trials by jury can be had, uniess the prisoney
was committed for trial within forty days before the said date, in which event
he must re-elect not later than ten days before the day fixed for the next sittings
of the court at which trials by jury can be had. :

830. If under Part XVI or Part X VI, any person has been asked to elect
whether he would be tried by the magistrate or justices, as the case may be,
or before a jury, and he has elected to be tried by a jury, and if such election
is stated in the warrant af comumittal for trial, the sheriff, Prosecuting officer
or judge shall not be required to take the proceedings directed by this Part,
(2) If such person, after his said election to be tried by a jury, has been com-
mitted for trial he may, at any time before the regular term or sittings of the
court at which such trial by jury would take place, notify the sheriff that he
desires to re-elect,

(3) In such case it shall be the duty of the sheriff to proceed as directed by
section eight hundred and twenty-six, and thereafter the person so commitied
shail be proceeded against as if his said election in the first instance had not
been made.

express authority, the step taken is irrevocable and can never be rc-

called.”

Cf. GIROUX v. R.(1917), 56 S$.C.R.63, where the following appears
atp.7: '

"I séc nothing in any provision of the Gode, as it now stands, which

precludes an election for trial under Parc XVIIT by an accused under

indictment, no wmatter how or when presented, if he comes within the

comprehensive terms of section 825."

See also $5.470 & 478-481,

CONSENT BY CROWN TO RE-ELECTION IN CERTAIN CASES.
476. Where an accused, being charged with an offence that, un-
der. this Part, may he tried by a judge without a jury, is committed
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for trial or, in the case of a corporation, is ordered to stand trial,
within fourteen days of the opening of the sitlings or session of the
court composed of a judge and jury by which the accused is 1o be
tried, the accused is not entitled to elect, under section 475, to be
tried under this Part by a judge without a jury unless the Attorney
General or counsel acting on his behalf consents in writing.

This section also is derived trom 5828 and fixes the time within
which re-election may be made, the purpose being that the Crown may
know a sufficient time in advance what cases are to be tried at the
assizes.

ELECTION DEEMED TO HAVE BEEN MADE IN CERTAIN CASES.
477. Where an accused is committed for trial or ordered to stand
trial for an offence that, under this Part, may be tried by a judge
without a jury, he shall, for the purposes of the provisions of this
Part relating to election and re-election, be deemed to have elected
to be tried by a court composed of a judge and jury if
(a) he did not elect when he was put 10 his election under section
450 or 468, or

(b) he elected under section 468 to be tried by a magistrate and
the magistrate, pursuant to section 469, continued the proceed-
ings as a preliminary inquiry.

Par.(b) is derived from the former 5.832, Par.(a) is new. The effect of
the section as a whele is that, in the circumstances stated, the accused
still has a right to elect.

TRIAL.

PREFERRING CHARGE.—What offences may be included,—Consent of Attor-
ney General or accused in certain cases,

478. (1) Where an accused elects, under section 430, 468 or
475, 1o be tried by a judge without a jury, an indictment in Form 4
shall be preferred by the Attorney General or his agent, or by the
Deputy Attorney General, or by any person who haz the written con-
gent of the Attorney General, and in the province of British Colum-
bia may be preferred by the clerk of the peace.

{(2) An indietment that is preferred under subsection (1) may
contain any number of counts, and there may be joined in the same
indictment

(a) counts relating to offences in respect of which the accused
elected 1o be tried by a judge without a jury and for which the
accused was committed for trial, whether or not the offences
were included in one information, and

(b) counts relating to offences disclosed by the evidence taken
on the preliminary inquiry, in addition to or in substitution
for any offence for which the accused was committed for trial.

(3) An indictment that is preferred under subsection (1) may in-
clude an offence that is not referred to in paragraph (e¢) or (b) of
subsection (2) if the accused consents, and that offence may be
dealt with, tried and determined and punished in all respects as if
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832. If, on the trial under Part XVI or Part XVII of any person charged with
any offence triable under the provisions of this Part, the magistrate or justices
decide not to try the same summarily, but commit such person for trial, such
person may afterwards, with his own consent, be tried under the provisions
of this Part.

827.(3) For wording of this subsection see page 779.

834. The prosecuting officer may, with the consent of the judge, prefer against
the prisoner a charge for any offence for which he may be tried under the
provisions of this Part other than the charge for which he has been committed
to jail for trial or bound over, although such charge does not appear or is not
mentioned in the depositions upon which the prisoner was committed or is for
a wholly distinct and unconnected offence: Provided that the prisoner shall not
be tried under this Part or upon any such additional charge unless with his
consent obtained as hereinbefore provided.

(2} dAny such charge may thereupon be dealt with, prosecuted and disposed
of, and the prisoner may be remanded, held for trial or admitted to bail thereon,
in all respects as if such charge had been the one upon which the prisoner was
committed for trial.

the offence were one in respect of which the accused had been com-
mitted for trial, but if that offence was committed wholly in a prov-
ince other than that in which the aceused is before the court, subsec-
tion (3) of section 421 applies.

This section is derived from the former s5.827(3) and 834. The pro-
visions of subsec.(2) are designed to bring the procedure into accord with
that of the assize courts. It had been held in R. v. JOHNS(1945), 84 C.C.C.
213, at p.224, that 5.825 (sce now 5.472) was in conflict with the former
s.856 (now 301(1)), because it was limited to offences within the jurisdic-
tion of the Court ol quartcr sessions. While that limitation remains, it is
submitted that whatever conflict there was has been removed.

Support lor the change is to be found in R. v. DEUR(1945), 82
C.C.C.289, in which the following appears at p.295; _
“By the common law rule, an indictment could in general contain any
-number of counts. In felonies, when it appeared that they did not
all arise out ol the same body of facts, the court, not as a matter of
jurisdiction but of judicial discretion followed this practice: if the
discreteness was detected before the prisoner pleaded, the Court would
quash the indictment; if it did not appear until after plea, the prosecu-
tor was called upon to elect upon which count he would proceed, but
after verdict the joinder was not available on a writ of error. So
long, howcever, as the counts were statements of different offences
arising out of what was in substance a single transaction, there was no
misjoinder and all could be tried together: R. v. LOCKETT, f1914)2
K.B.720; and in this background both the purpose of s.856 and the
interpretation of Part XVIII are clarified. If a joinder of two or more
counts, arising as in this case, were not allowed, then either speedy
trials would be limited to commitments on a single charge or a separate
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trial would be necessary for each of any number of charges although
they all arose out of the same transaction, and the real object of Part
XVIII would, in large measure, be defeated. Sec.710 in Part XV shows
with what specific language such a limitation ef trial has been pre-
scribed.”

The new section will supersede the decision in R. v. CLIFTON,
[1949]1 D.L.R.796, that the formal statement in writing must contain
the charge against the prisoner for which he was committed for trial.
It has already been noticed that the justice of the peace at a preliminary
inquiry is not bound by the information but may commit the accused for
trial upon any charge disclosed by the depositions.

However, the foregoing remarks as to joinder of counts may be taken
as being subject to the principles against the inter-mixing of trials set
out in CRANE w». R.(1921), 90 L.JK.B.1160 noted under s.696 post.

Under the former s.781 it has been held that the requirement that the
charge be reduced to writing aiter election was sufficiently complied
with by reading the written information already before the court: R. v.
JAMES(1915), 32 W.L.R.528; R.v. GRAF(1909), 15 C.C.C.193.

(GENERAL.

DISCRETION OF JUDGE OR MACISTRATE WHERE MORE THAN ONE
ACCUSED.

479. Where two or more persons are charged with the same of-

fence the following provisions apply, namely,

(a) if one or more of them, but not all, elect under section 450
to be tried by a judge without a jury, a judge may, in his discre-
tion, decline to fix a time for the trial pursuant to section 474 and
may require all the persons to be tried by a court composed of a
judge and jury;

(b) if one or more of them, but not all, elect under section 468
1o bhe tried by a magistrate or by a judge without a jury, as the
case may be, the magisirate may, in his discretion, decline to re-
cord the election and if he does so, shall hold a preliminary in-
quiry; and

{c) if one or more of them, but not all, elect under section 475
to be tried by a judge without a jury the judge may, in his discre-
tion, require all the persons to be tried by a court composed of a
judge and jury.

This is derived from the former s.829. It extends to magistrates the
right to decline an election in the circumstances described.

ATTORNEY GENERAL MAY REQUIRE TRIAL BY JURY.

480. The Attorney General may, notwithstanding that an accused
elects under section 450, 468 or 475 to be tried by a judge or magis-
trate, as the case may be, require the accueed to be tried by a court
composed of a jndge and jury, unless the alleged offence is one that
js punishable with imprisonment for five years or less, and where
the Attorney General so requires, a judge has no jurisdiction to try
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829. If one of two or more prisoners charged with the same offence demands
@ trial by jury, and the other or others consent to be tried by the judge without
a jury, the judge, in his discretion, may remand all the said prisoners to gaol
to awail trial by a jury.

825. (5) Where an offence charged is punishable with imprisonment for a
period exceeding five years, the Attorney General may reguire that the charge
be tried by a jury, and may so require notwithstanding that the person charged
has consented to be tried by the judge under this Part, and thereupon the judge
shall have no jurisdiction 1o try or sentence the accused under this Parl.

775. Where an offence charged is punishable with imprisonment for a period
exceeding five years the Attorney General may require that the charge be tried
by a jury, and may so require notwithstanding that the person charged has
consented to be tried by a magistrate under section seven hundred and seventy-
four, and thereupon the magistrate shall have no jurisdiction to try or sentence
such person under said section,

the accused under this Part and a magisirate shall hold a prelimi-
nary inquiry.

This comes from the former $8.825(5) and 775 which were to the
same effect. $.825(5) came into the Code by 1909, ¢.9, 5.2, and 5.777 was
amended at the same time by a provision which later became 5775, In
this connection the following appears in Hansard, 1909, Vol. IV, Col.
6402:

"HON. MR. AYLESWORTH: The object of the proposed amendment
is plain. A magistrate may be unduly friendly to the accused and the
accused may desire to be tricd by that magistrate, especially in a
case where the punishment would be more than five years, and it is to
prevent such a thing that the discretion is vested in the Attorney-
General of the province."”

The following cases are relevant: .
In MINGUY v. R.(1920), 34 C.C.C.324 (S.C.Can.), the question turned
principally on the validity of the election. The nature of the charge
does not appear. COLLINS v. R.(1921), 85 C.C.C.390 turned on a ques-
tien of the right to re-elect,

In R.v. RELF(1926), 23 A.I.R454, a number of counts of theft of past
letters were added to the charge when accused came to trial. His counsel
objected that accused bad not consented to be tried summarily upon the
added charges. A document signed by the Attorney General was then
filed requiring trial by jury.

R. v. CUMMINGS(1928), 50 C.C.C.375: Accused charged with several
counts of thett. Held, right of Attorney General to demand jury trial
isabsolute even after election of speedy trial by accused.

ASTROFF v. R.(1931),56 C.C.C.263: This was a case under the Opium
- and Narcotic Drug Act. Police had seized narcotics valued at $40,000-
$50,000 in a room of which accused was occupant, but he was arrested in
New York more than two vears after the charge was laid. It was held
on appeal that the accused had no right to elect summary trial when
the Attorney General has demanded trial by jury under 5.825(5).
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ARCADI v. R.(1931), 87 C.C.C.117: Accused was charged with selling
narcotic drugs. He elected speedy trial and pleaded guilty. He was re-
manded for sentence but before sentence was pronounced the Attorney
General intervened and required the charge to be tried by jury. On (rial
in the King's Bench he pleaded qutrefois convict but the plea was dis-
allowed and he was convicted. On appeal it was argued that the words
“try or sentence” in 5.825 should be read “try and sentence” but it was
held that the Attorney General was within his rights in intervening be-
fore sentence.

R. v. VALADE(1932), 58 C.C.C.156: This case, also under the Opium
and Narcotic Drug Act, is similar in effect to ASTROFF v. R.

R.v. ARMITAGE(1939), 72 C.C.C.57 (Ont.C.A.): In this case accused was
convicied on an indictment containing four separate counts, one for
theft and three under s.4035. The Attorney General indicated in writing
pursuant to s5.775 and 825(5) that he required the charge to be tried by
jury. It was said that “what is more important (i.. than the form in which
the requirement is stated) is the fact that as the indictment then stood
three of the offences charged were not punishable with imprisonment
for a period exceeding five years.” This point was not decided as the
conviction was quashed on ether grounds.

SAYERS & HALL v. R.(1941), 76 C.C.C.1 (8.C.Can.}: In this case ac-
cused were indicted for conspiracy to commit theft, the Attorney General
exercising his right under 5.825(5). It appears from the report that one of
the accused had lost his right to elect, while the other had not, and
that it was only by the Attorney General exercising his right that the
two could be brought to trial together for the conspiracy.

Reference may also be made to Re ECCLESTONE & DALTON(1952),
102 C.C.C.305, in which it was held that although a magistrate on pre-
liminary inquiry dismissed certain charges against an accused, the Crown
was entitled to invoke s.873 and to prefer an indictment against him on
the same charges.

The consicderation that a magistrate might feel that an offence could
be more appropriately punished on indictment would not apply under
the new Code as fully as formerly since it does not continue the limita-
tion formerly provided by 5.779 upon the sentence which he can impose
in certain cases.

CONTINUANCE OF PROCEEDINGS WHEN JUDGE OR MAGISTRATE UN-
ABLE TO ACT.—Where adjudication made.—Where no adjudication hy judge.
—Where no adjudication by magistrate.

481. (1) Where an accused elects, under section 450, 468 or
475 to be tried by a judge or magistrate, as the case may be, and the
judge or magisirate before whom the trial was commenced dies or
is for any reason unable to continue, the proceedings may, subject
to the provisions of this section, be continued before another judge
or magistrate, as the case may be, who has jurisdiction to try the ac-
cused under this Part,

(2) Where an adjndication was made by a judge or magistrate
beforeé whom the trial was commenced, the judge or magistrate, as
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831. Proceedings under this Part commenced before any judge may, where
such judge is for any reason unable to act, be continued before any other judge
competent to try prisoners under this Part in the same judicial district, and
such last mentioned judge shall have the same powers with respect 1o such
Proceedings as if such proceedings had been commenced before him, and may
cause such portion of the proceedings to be repeated before him as he shall
deem necessary.

the case may be, before whom the proceedings are continued shall,
without further election by the accused, impose the punishment or
make the order that, in the circumstances, is authoriz by law.

(3) Where the trial was commenced before a judge but he did
not make an adjudication, the judge before whom the proceedings
are continued shall, without further election by the accused, com.
mence the trial again as a trial de novo. :

(4) Where the trial was commenced before a magistrate but he
did not make an adjudication, the magistrate before whom the pro-
ceedings are continued shall put the accused to his election in ae.
cordance with section 468, and the proceedings shall, in all respects,
be continued in accordance with this Part as if the accugsed were ap-
pearing before a magistrate for the first time upon the charge laid
against him.

This is derived from the former s.831. It is, however, extended to
apply to magistrates, and sets out in detail the procedure to be followed
where the judge or magistrate is unable to continue, It should be noted
that under subsec.(4) the accused is to be put to his election again in a
case where a trial, commenced before a magistrate who did not make
an adjudication, is brought on again. Under s.831 the judge who con-
tinued the proceedings might “cause such portion of the proceedings
to be repeated before him as he shall deem necessary”. It was held in &.
V. McLEOD(1941), 76 C.C.C.343, that in a case where a county court
judge died during the course of a trial under Part XVIII, another judge,
before whom the trial was continued, was not authorized under 5831
to deprive himself of the opportunity to judge the credibility of witnesses
previously heard, by causing the shorthand notes of their evidence taken
before the deceased judge to be read without the witnesses themselves
being called. '

Under the new section it will be necessary for the magistrate or judge
who continues the trial to hear all the evidence:

This section gives explicit directions. It may be said generally that if
a judge dies during a trial, the hearing must be recommenced: Hals. 2nd
ed, vol. 26, p.87, n.(a), citing COLESHILL. v. MANCHESTER CORPO-
RATION, [1928]1 K.B.776 and Re BRITISH REINFORCED CON-
CRETE &ec. CO. LTD(1929), 45 T.L.R.I86. This situarion arose in
R.v. BERTRAND, tried at Hull, Quebec, reported (although not in
this connection) on appeal after subsequent trial (1953), 17 C.R.180
and, [1953]1 5.C.R 503.
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Taschercau's edition of the Code of 1892, p.964, notes that “of course,
when possible, it seems better that the sentence of dcath, and, in fact,
any sentence, be passed by the judge who held the trial; but it is not
an absolute necessity, and any judge of the same court may pronounce
the sentence: 2 Hale P.G., 403; 1 Chit, 697; R. v. CAMPLIN(1845), 1
Den 89, as cited in R. v. FLETCHER(1859), Bell, C.C.65."”

“Absence” connotes physical non-presence from whatever cause: Ang-
lin, J., in BRUNET v. R.(1918), 30 C.C.C.16 at p.24. This relers to Art.
3262(a) R.8.Q. enacted by 5 Geo. V., 52, 5.3 “in case of the absence or
inability to act of one or more ol the judges”. The judgment contains
further discussion {rom which it appears that absence may be “con-
structive” (see p.28). However, in this context it was held to mean
actual abscnce.

RECORD OF PLEA OR VERDICT OF GUILTY.—Discharge and record of ae-
quittal.—Transmission of record by magistrate—Proof of convietion or dis-
missal.—Warrant of comminal.

482. (1) Where an accused who is tried under this Part pleads
guilty to or is found guilty of an offence with which he is charged,
the judge or magistrate, as the case may be, shall cause a conviction
in Form 31 to be drawn up and shall sentence the accused or other-
wise deal with him in the manner anthorized by law, and upon re-
quest shall make out and deliver to the prosecutor or to the accused
a certified copy of the conviction.

(2) Where an accused who is tried under this Part is found not
guilty of an offence with which he is charged, the judge or magis-
trate, as the case may be, shall immediately discharge him in respect
of that offence and shall ¢ause an order in Form 33 to be drawn up,
and upon request shall make out and deliver to the accused a certi-
fied copy of the order.

(3) Where an accused elcets to be iried by a magistrate under
this Puri, the magistrate shall transmit the written charge, the memo-
randum of adjudication and the conviction, if any, inlo such custody
as the Atlorney General may direct.

(4) A copy of a conviction or of an order, certified by the judge
or by the proper officer of the court, or by the magisirate, as the
case may be, or proved to be a true copy, is, upon proof of the iden-
tity of the person, sufficient evidence in any legal proceedings to
prove the conviction of that person or the dismissal of a charge
against him, as the case may be, for the offence mentioned therein.

(5) Where an acensed other than a corporation is convicted, the
judge or magisirate, as the case may be, shall issue or cause to bhe
issued a warrani of committal in Form 18, and section 447 applies
in respect of a warrant of committal issued under this subsection.

This covers provisions which appeared in the former s5.781(4), 790,
793, 794, 799 and 827(5). Note that under subsec.(1) the certified capy of
the conviction need only be supplied if it is requested.

As 1o subsec.(8) it may be observed that there appears to be a good
deal of variation in the practice followed in the provinces.
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781, (4) For wording of this subsection see page 775,

790. Whenever the magistrate finds the offence not proved, he shall dismiss
the charge, and make out and deliver to the person charged a certificate under
his hand stating the fact of such dismissal,

793. The magistrate adjudicating under the provisions of this Part shall trans-
mit the convicrion, or a duplicate of the certificate of dismissal, with the
written charge, the depositions of witnesses for the prosecution and for the
defence, and the statement of the accused, to the clerk of the peace or other
proper officer for the district, city, county or place wherein the offence was com-
mitted, there to be kept by the proper officer among the records of the general
or quarter sessions of the peace or of any court discharging the functions of a
court of general or quarter sessions of the peace.

794. A copy of such conviction, or of such certificate of dismissal, certified
by the proper officer of the court, or proved to be a true copy, shall be sufficient
evidence 10 prove a conviction or dismissal for the offence mentioned thercin
in any legal proceedings.

799. A conviction or ceriificate of dismissal under this Part may ke in the form
33, 56 or 57 applicable to the case or io the ke effect; and whenever the
nature of the case requires it, such forms may be altered by omitting the words
stating the consent of the person to be tried before the magistrate, and by
adding the requisite words, stating the fine imposed, if any, and the imprison-
ment, if any, to which the person convicted is 1o be subjected, if the fine is not
sooner paid.

827. (5) If upon being arraigned the prisoner pleads guilty to any count, the
prosecuting officer shall draw up a record as nearly as may be in Form 60,
and such plea shall be entered on the record, and the judge shall pass the
sentence of the law on such prisoner, which shall have the same force and
effect as if passed by a court having jurisdiction to try the offence in the
ordinary way.

781. (5) Whenever a magistrate proposes to dispose of a case summarily, as
in this section provided, he may, from time to time, adjourn the hearing,
remand the person charged, and, in his discretion, udmit such person to bail to
appear at the time and place 10 which such hearing is adjourned in accordance
with the provisions of paragraph (c) of subsection one of section six hundred
and seventy-nine, subsection two of section six hundred and seventy-nine and
section six hundred and eighty-one, which provisions shall apply mutatis
miutandis thereto.

838, The judge may adjourn any triagl from time to time until finally terminated.

ADJOURNMENT.

483. A judge or magistrate acting under this Part may from time
to time adjourn a trial until it is finally terminated.

This is derived from the former 5. 781(5}) and 338. As to adjournment
generally see notes to 5.459 ante.

APPLICATION OF PARTS XV, XVII AND XX.
484. The provisions of Part XV relating to bail and transmission
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of the record by the magistrate where he holds a preliminary in-
quiry and the provisions of Parts XVII and XX, in so far as they are
not inconsistent with this Part apply, mutatis mutandis, to proceed-
ings under this Part,

Note that this section is inclusive and not exclusive. Its effect is to
reverse the former 5,798 which expressly excluded certain provisions of
the Code from the operation of Part XVI. 5.484 not only obviates the
need of repetition, e.g, by making it unnecessary to include the pro-
visions of the former ss.786 and 787, but in general, approximates the
trial procedure under this Part to the procedure applicable to trials in
the superior courts.

PART XVIL
PROCEDURE BY INDICTMENT.
PREFERRING INDICTMENT.

FINDING INDICTMENT.

485. For the purposes of this Pari, finding an indictment in-
cludes :

(a) preferring an indictment, and

(b) presentment of an indictment by a grand jury.

This is the former s.5(1){a) without the reference to exhibiting an
information, as to which see s.488 post, and notes thereto. It was 5.2() in
the Code of 1892 and R.S.C. 1886, c.174, 5.2{d) amended.

An indictment is a written accusation of crime, made at the suit of
the King, against one or more persons, and prelerred to, and presented
upon oath by, a grand jury; a “bill of indictment” is such written ac-
cusation before it is so presented: Archbold’s Cr. PJ. 24th ed,, p.1.

PROSECUTOR MAY PREFER INDICTMENT.
486. The prosecutor may prefer, before a court constituted with
a grand jury, a hill of indictment against any person who has been
committed for trial at that court in respect of
(a) the charge on which that person was committed for trial, or
(b) any charge founded on the facts disclosed by the evidence
taken on the preliminary inquiry. '

This comes from the former 872 and such extension as is made,
which is unlikely 1o have much practical application apart from prosecu-
tions for criminal libel, is due to the definition of “prosecutor” in s.2(33).
$.872 referred only to “the counsel acting on behalf of the Crown”. The
original provision which appeared in subsec.(1) of s.641 in the Code of
1892, referred to “‘any one who is bound over to prosecute” but this was
changed by 63 and 641 Vict, c.46, s.3. At all cvents, this Code does not
continue the old procedure for binding over some one to prosecute: see
notes to 54060, ante. :
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798. Except as specially pravided for in this Part, neither the provisions of this
Act relating to preliminary inguiries before justices, nor of Part XV, shall apply
to any proceedings under this Part.

786, In every case of summary proceedings under this Part the person accused
shall be allowed to make his fill answer and defence, and to have all witnesses
examined and cross-examined by counsel or solicitor.

787. Every court held by a magistrate shall be an open public court.

3. In this Act, unless the context otherwise requires,

{a) finding the indiciment includes also exhibiting an information and making a
presentment; '

872. The counsel acting on behalf of the Crown at any court of criminal
jurisdiction may prefer against any person who has been committed for trial
at such court a bill of indictment for the charge on which the accused has been
so committed or for any charge founded on the facts or evidence disclosed
in the depositions taken before the Justice.

873. The Attorney General or any one by his direction or any one with the
wrilten consent of a judge of any court of criminal Jurisdiction or of the Ar-
torney General, may prefer a bill of indictment for any offence before the
grand jury of any court specified in such consent.

(2} Any person may prefer any bill of indictment before any court of criminal
furisdiction by order of such court. :

(3) It shall not be necessary to state such consent or order in the indictment
and an objection to an indictiment fer want of such consent or order must
be taken by motion to guash the indictment before the accused person is given
in charge.

ATTORNEY GENERAL MAY PREFER INDICTMENT.—Other person with con-
sent.—Or by order.—Consent need not he averred.—Saving.

487.(1) A bill of indictment may be preferred .

(@) by the Attorney General or anyone by his direction, be-
fore the grand jury of any court constituted with a grand jury,

(b) by anyone who has ithe written consent of the Attorney
General, or the written consent of a judge of a court consti-
tuted with a grand jury, before the grand jury of the court
specified in the consent, or :

(¢) by order of a court constituted with a grand jury, before
the grand jury of that court.

(2) No reference is necessary in an indictment to a consent that
is givent or an order that is made under this section.

(3) No objection shall be taken to an indictment for want of a
consent or order required by this section unless it is taken by meo-
tion to quash the indictment before the accused is given in charge to
the jury,

"This is the former 5-873(1), (2) and (3}, i.e. those parts of the section re-
ferring to the provinces where there is a grand jury. They came from
5.641{2) and (3) of the Code of 1892.

The following appears in the Judgment of Anglin, ], in Re THE
CRIMINAL CODE AND LORI’S DAY ACT(1910), 16 C.C.C459 at
pATT:



792 ' MARTIN'S CRIMINAL CODE

Section 487 —continued

“Under sub-section 1, of section 873, of the Criminal Code, applicable
to the other provinces {scil., other than Saskaichewan and Alberta), a
bill of indictment may be preferred in respect of a charge as to which
there has been no preliminary inquiry. This section is the legitimate
successor of part of section 28 of 32 and 33 Vict., ¢.29—other parts of
which are replaced in a modified form by sections 871 and 872. Under
section 28 the preferring of an indictment by the Attorney-General
or Solicitor-General was in certain cases an alternative to its being
preferred by a person who had been bound over to prosecute {section
871 of the Code), or to its being preferred by 2 Crown prosecutor (sec-
tion 872 of the Code), or by the grand jury sud sponte against a
petson who had been committed for trial.” (After quoting s.28) “Under
this section it cannot, I think, be questioned, that a preliminary in-
vestigation before a magistrate was not a prerequisite to the preferring
of an indictment by the Attorney-General or the Solicitor-General. It
must not be forgotten that these provisions were restrictive of the
former absolute and unqualified right of grand juries propria motu to
present indictments against any person whomsoever.”
This judgment is quoted further under s.489.

NO INDICTMENT EXCEPT AS PROVIDED.—Criminal information abolished.
—No trial on Coroner’s inguisition.

488. (1) Except as provided in this Part no bill of indictment
shall be preferred.

(2) No criminal information shall be laid or granted.

(3) No person shall be tried upon a coroner’s inquisition.

Subsec.(1) is the former s.873(4). It was 5.641(4) in the Code of 1892
where it was new, :

Subsec.(2) is new. Apart from other considerations, the provisions
of 5.487(1)(b) render this procedure unnecessary.

‘The following appears in Stephen’s History, Vol. I, p.296:
“Whatever may have been its origin, the power to file criminal in-
formations in the Court of King’s Bench was used, not mcrely by the
Attorney and Solicitor General In cases of public importance, but also
by the Master of the Crown Office, who appears to have lent his name
to any one who wished to usc it. Thus all private persons werc able
to prosecute criminally any person who had offended them by any
act which could be treated as 2 misdemeanour, without the sanction
of a grand jury. This led to abuses in the way of frivolous malicious
prosecutions, in which the defendants recovered no costs. This abuse
was effectually remedied by 4 Will. & Mary, c.18 (A.D. 1692), which
enacts that the Master of the Crown office shall file no criminal in-
formation ‘without express order to be given by the said Court in open
court’ and upon certain conditions as to costs. It is usually resorted to
in cases of a grave public nature, as, for instance, where a person hold-
ing an official position is libclled and wishes to have, not only a
speedy remedy for the wrong done to him, but the opportunity of
justifying his conduct and character upon affidavit.”

The rule stated in the concluding portion of this quotation was much
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{(4) Except as in this Part previously provided no bill of indictment shall be
preferred in any province of Canada.

940. No one shall be tried upon any coroner's inguisition,

criticized in R. v. WILSON(1878), 43 U.C.QQ.B.b83. The following are

extracts from the judgment, per Hagarty, C.J.:
“In this country there need be no delay in promptly seeking the vindi-
cation of character, either by action or indictment, the lattér of course
preceded by a prompt application to a Police Court, or ordinary magis-
trate’s Court,
We teel that we are, perhaps for the first time in this Province, ex-
pressing an opinion which Jimits the facilitics heretofore allowed for
this proceeding.”

Armour, J., is reported as follows:
“I think the practice of granting leave to file criminal informations in
this country, having regard to the social conditions of its inhabitants
and the liberties which they enjay, is, to say the least of it, of very
doubtful expediency, and should, in my opinion, be discontinued
and, if necessary, abolished by legislative enactment.
The very rule adopted in England, that it will only be granted to
what I may call a ‘superior person’, is the strongest reason, to my mind,
why in this country 1t should never be granted at all.
Whatever may be deemed desirable in England, I do not think it de-
sitable that in this country there should exist a remedy far the superior
person which is denied to the inferior,”

Cameron, |, said in part as {ollows:
“It appears to me very undesirable that any distinction of persons
should exist. Our Courts ought to be open to all alike, high and low,
and it is invidious to have it said that one man may secure a remedy
for a wrong, criminal or civil, in a way denied to another. Yet there
is no doubt it has been the practice in'England, in the case of persons
holding positions connected with the ‘Administration of Justice, and
official positions, and sometimes in the .case of private individuals, to
grant criminal informations, while the privilege has been denied to
others. There is no rcason for perpetuating these distinctions in this
country, and therefore in the present instance I think the application
should be denied. .. ... "

Subsec.(3) is the former 5.940. See notes to 5.448 qirte,

PREFERRING INDICTMENT IN CERTAIN PROVINCES.—Who may prefer.

489. (1) In the provinces of Quebee, Manitoba, Saskatchewan,
Alberta and British Columbia and in the Yukon Territory and North-
west Territories it is not necessary to prefer a bill of indictment be-
fore a grand jury, but it is sufficient if the trial of an accused is com-
menced by an indictment in writing setting forth the offence with
which he is charged.

(2) An indictment under subsection (1) may be preferred hy
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the Attorney General or his agent, by the Deputy Attorney General,
or by any person with the written consent of a judge of the court or
of the Attorney General or, in any province to which this section ap-
plies, by order of the court.

This comes from the former 5.873(5), (6) and (7). Under subsec.(3) the
Deputy Attorney General in each of the provinces may act; formerly this
applied only to Quebec. '

The following appears in Re THE CRIMINAL CODE AND LORD'S
DAY ACT{1910}, 16 C.C.C.459 at p.478:

“While the territory now included in the Provinces of Alberta and
Saskatchewan was, as part of the North-West Territories, subject in
all matters to the legislative jurisdiction of the Dominion Parliament,
the statute in force provided that ‘no grand jury shall be summoned or
sit in the Territories.” R.8.C. (1886), ¢.50, .65,
The Courts of criminal jurisdiction of the Territories were consti-
tuted without grand juries. The provincial legislatures of these two
provinces have seen fit to continue this constitution of their Courts.
Having to deal with Courts so constituted, Parliament found itself
obliged to provide some substitute for the methods of commencing
criminal trials prescribed for other parts of Canada in which grand
juries form part of the criminal Courts as constituted by the provincial
legislatures. In the North-West Territories trials were begun ‘by a
formal charge in writing setting forth as in an indictment the offence
...... charged’ (54 and 53 Vict,, c.22, s.I1).

When the Provinces of Alberta and Saskatchewan were created Parlia-
ment thought proper to make 2 more formal and definite provision,
and for this purpose enacted in 1907 what is now clause 873A of the
Criminal Code. This provision is a re-enactment of s.1l of 22 of
54 and 535 Vict.,, and an application of subsec.1, of s.873, of the Crim-
inal Code to the criminal Courts as constituted in these provinces.”

The judgment adds that in these provinces the proceedings are com-
menced by a formal charge which is preferred not before a grand jury,
but directly to the Court and petit jury by the Attorney Genera! or his
agent, or by any person with the written consent of the Attorney General.

The provisions of c1.873A were incorporated into $873. and were re-
enacted in the form in which they appeared in the repealed Code by
1932-33, ¢.53, s5.12, 13 and 14. This {ollowed the abolition of the grand
jury in Quebec. See also notes to 5.506.

ATTORNEY GENERAL MAY DIRECT STAY.

490. The Attorney General or counsel instructed by him for the
purpose may, at any time after an. indictment has been found and
before judgment, direct the clerk of the court to make an entry on
the record that the proceedings are stayed by his direction, and when
the entry is made all proceedings on the indictment shall be stayed
accordingly and any recognizance relating to the proceedings is va-
cated.

This is the former 5.962. Tt was s.752 in the Code of 1892 where it is
described in Taschereaw’s edition as being new. It was 5.537 in the E.D.C.
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873. (5} In the provinces of Quebec, Manitoba, Saskatchewan, Alberta and
British Columbia, it shall noi be necessary to prefer any bill of indictment
before a grand jury, but it shall be sufficient that the trial of any person charged
with a criminal offence be commenced by a formal charge in writing setting
forth as an indictment the offence with which he is charged,

(6} Such charge in the provinces of Manitoba, Saskatchewan, Alberta ond
British Columbia may be preferred by the Anorney General or an agenr of
the Attorney General, or by any person with the written consent of the judge
of the court or of the Attorney General, or by order of the court.

{7) Such charge in the province of Quebec may be preferred by the Attorney
General, or the Deputy Attorney General, or by any person with the writien
consent of the judge of the Court or of the Attorney General.

962. The Attorney General may, at any time after an indictinent has been
found against any person for any offence and before judgment is given thereon,
direct the officer of the court to make on the record an entry that the proceed-
ings are stayed by his direction, and on such entry being made all such pro-
ceedings shall be stayed accordingly.

(2} The Attorney General may delegate such power in any particular court to
any counsel nominated by him.

In R. v. SPENCE(1919), 31 C.C.C.365, it was said that “The Attorney-
General formally exercised his power to stay proceedings by entering a
nolle prosequi. Note he does this under the authority of and in the man-
ner indicated in the said section 962, of the Code.” The judgment at
p-371 quotes Archibold’s Cr. Pi., 24th ed., p-146, as follows:

A nolle prosequi puts an end to the prosecution . . . . . . but does not
operate as a bar or discharge or an acquittal on the merits; . . . . . . and
the party remains liable 1o be re-indicted.”
At pdi72 1t quotes 9 Hals., 1st ed,, par.350 as follows:

“Proceedings on an indictment may be stayed at any time after the
hAnding of the indictment and before judgment by the entry of a nolle
prosequi, which can only be entered by the authority of the Attorney-
Gencral. The effect of this is that all proceedings on the indictment
are stayed, and the defendant, if he is in custody, is discharged, but
may be indicted afresh on the same charge.”

In R. v. WEISS(1913), 25 C.C.C.460 (Sask.), in consideration of 5.962
it was said:

“It must be admitted that there is not a complete analogy between a
stay of proceedings or nolle prosequi and what has been done here. The
practical result in this case is that the Attorney-Gencral, on consider-
ation ol the whole matter, has instructed his agent not to lay a charge,
...... there is nothing in the Criminal Code to prevent me from
consenting to a charge being preferred by any person. But I think
that very strong reasons should be shewn to justily me in taking such
a step, in face of the deliberate action of the Crown authorities.”

In R v EDWARDS(1919), 31 C.C.C.330 {Alta) it was pointed out
at p.333 that the Attorney General could enter a stay of proceedings in
a case in which a judge consented 1o the laying of a charge of criminal
libel and that the defendant could then have judgment for his costs, R.
v. BEACKLEY(1904), 8 C.C.CA05 cited.



796 MARTIN'S CRIMINAL CODE

FORM OF INDICTMENT.
491. An indictment is sufficient if it is on paper and is in Form
3 or 4, as the case may be.

This covers matters formerly appearing in ss.843, 844 and 845(1) and

@).

GEnERAL Provisions As TO CoUNTs.

SUBSTANCE OF OFFENCE.—In popular language.—In words of enactment.—
Or otherwise.— Details of circumstances,—Indictment for treason.—Heference
to section.—General provisions not restricted.

492, (1) Each count in an indictment shall in general apply to
a single transaction and shall comain and is sufficient if it con-
tains in substance a statement that the accused committed an indict-
able offence therein specified.

(2) The statement referred to in subsection (1) may be

(a) in popular language without technical averments or allega-
tions of matters that are not essential to be proved,

(b) in the words of the enaciment that describes the offence or
declares the matters charged to he an indictable offence, or

(c) in words that are sufficient to give to the accused notice of
the offence with which he is charged.

(3) A count shall contain sufficient detail of the circumstances
of the alleged offence to give to the accused reasonable information
with respect to the act or omission to be proved against him and to
identify the transaction referred to, but otherwise the absence or in-
sufficiency of detaile does not vitiate the count,

(4) Where an accused is eharged with an offence under section
47 or sections 49 10 53, every overt act that is to be relied upon shall
be siated in the indictment.

(5) A count may refer 1o any section, subsection, paragraph or
subparagraph of the enactment that creates the offence charged, and
for the purpose of determining whether a count is sufficient, consid.
eration shall be given to any such reference.

(6) Nothing in this Part relating to matiers that do not render a
count insufficient shall be dcemed 1o restriet or limit the application
of this section.

Subsec.(1) comes [rom the former 55.852(1) and B53(3); subsec.(2) {rom
5852(2) and (3); subsec(3) from s.853(1). $s.852 and 853 were s.611 in
the Code of 1892 and s.482 in the E.D.C.

Subsec.{1) comes from the former 5.847(1). It was s.614 in the Code of
1892 and 5.489 in the E.D.C. Subsec.(3) comes from the {ormer s.853(2).

Subsce.(6) comes from the former 5.855(2). It was s.616(3) in the Code
of 1892 and part of 5486 in the ED.C. It means that subsces.(1) to (5)
must be complicd with, no matter what lack is excused by other scctions,
e.g., s.493.

As to amendment see s.310, as to emissions in indictment sce 5.493.
Concerning the general intent of this section and others relating to

the statement of the offence, the following is quoted [rom R. ». ADDU-
ONO(1940), 73 C.C.C.152, a1 p.155:
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843. It shall not be necessary for any indictment or any record or document
relative to any criminal case to be writlen on parchment.

844, It shall not be necessary to state any venue in the body of any indictment,
and the district, county or place named in the margin thereof shall be the
venue for all the facts stated in the body of the indictment.

(2) If local description is required such local description shall be given in ihe
body of the indictment.

843. It shall nat be necessary to state in any indictment that the jurors present
upon oath or affirmation.

(2) 1t shall be sufficient if an indictment begins according to form 63, or to the
like effect.

847. Every indictment for treason, or for an offence against any of the sections,
seventy-six to eighty-six inclusive, shall siate overt acts, and no evidence shall
be admitted of any overt act not stated unless it is otherwise relevant as tending
ta prove some overt act stated,

852. Every count of an indiciment shall contain, and shall be sufficient if it
contains in substance, a statement that the accused has commiited some indict-
able offence therein specified.

(2} Such statement may be made in popular language without uny technical
averments or any allegations of matter not exsential to be proved.

(3) Such statement may be in the words of the enactment describing the offence
or declaring the matter charged to be an indictable offence, or in any words
sufficient to give the accused notice of the offence with which he is charged.
(4} Form 64 affords examples of the manner of stating offences.

833. Every count of an indictment shall contain so much detail of the circum-
stances of the alleged offence as is sufficient to give the accused regsonable
information as to the act or omission to be proved against him, and to identify
the transaction referred to: Provided that the absence or insufficiency of such
details shall nor vitiate the count.

(2} A count may refer to any section or subsection of any statute creating the
offence charged therein, and in estimating the sufficiency of such count the
cotirt shall have regard to such reference.

{3) Every count shall in general apply only to a single transaction.

855.(2) No provision contuined in thix Part as to matters which are not to render
any counl objectionable or insufficient shall be construed as restricting or
limiting in any way the general provisions of sections eight hundred and fifty-
two and eight hundred and fifiy-three.

“My siudy of the existing provisions of the Code 53.853 and following,
and including 5.908 (now s.517) leads me to the view that their spirit
and purpose is to secure to the accused, when preparing for trial such
exact and reasonable information respecting the charge against him
as will enable him to establish fully his delence. At the same time these
sections are directed to a second purpose, namely, 1o noility the old
procedute with the purpose ol ameliorating its cxtreme technicality
and fuacilitating the administration of justice in accordance with the
very right of the case. In that aspect they ought to receive ‘such fair,
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large and liberal comstruction and interpretation as will bhest secure
the attainment of both of the tweo purpases above noted”.”

It was held in R. oo MaeDONALD(1952), 102 C.C.C.337 that on a
charge of seduction under s211(}), now s.143, it is essential to allege
that accused was over eighteen years of age, and that the omission is not
cured by a reference (o the seciion, But in R. v: KEELER(1952), 103
G.C.C. 92, where there was reference to the sectiom, it was held that
omission of the word “unlawfully” was not a matter of substance.

In R. v. BROOKS(1951), 100 C.C.C.164, it was held that omission of
the word “knowingly” where the statute required it as an ingredient of
the offence, was not cured by a reference to the section nor by a statement
that the act was done unlawfully.

CERTAIN OMISSIONS NOT GROUNDS FOR OBJECTION.

493. No count in an indictment is insufficient by reason of the
absence of details where, in the opinion of the eourt, the count other-
wise fulfils the requirements of section 492 and, without restricling
the generality of the foregoing, no count in an indictment is insufhi-
cient by reason only that

(a) it does not name the person injured or intended or attempied

to be injured,

(&) it does not name the person who owns or has a speeial prop-

erty mentioned or interest in property mentioned in the count.

(c) it charges an intent to defraud without naming or describing

the person whom it was intended to defrand,

(d} itdoes not set out any writing that is the subject of the charge,

(e) it does not set out the words nsed where words that are al-

leged to have been used are the subject of the charge.

() it does not specify the means by which the alleged offence was

committed,

(g) it does not name or describe with precision any person, place

or thing, or

(h) it does not, where the consent of a person, official or author-

ity is required before proceedings may be instituted for an of-
fence, state that the consent has been obtained.

This is the former s.855(1). Tt was s.613 in the Code of 1892 and 5.484
in the ED.C. Par.(5) came from s.42 of the Forgery Act 1861, (Imp.) and
14 and 15 Vict, ¢.100, 5.5 (Imp.).

Special Provisions as To Counts.

SUFFICIENCY OF COUNT CHARGING LIBEL.—Specifying sense—FProof.

494. (1) No count for publishing a blasphemous, seditions or
defamatory libel, or for selling or exhibiting an obscene book,
pamphlet, newspaper or other writien matter, is insufficient by reas-
on only that it does not set out the words that are alleged to be libel-
lous or the writing has alleged to be obscene.

(2) A count for publishing a libel may charge that the published
matter was written in a sense that by innuende made the publica-
tion thereof eriminal, und may specify that sense without any in-



PART XVII--SECTIONS 492-495. 799

OLD CODE:

855. No count shall be deemed objectionable or insufficient for the reason omily
(a) that it does not comtain the name of the. person injured, or intended. or
attempted to be injured;

(b) that it does not state who is the owner of any property therein mentioned:
(c) that it charges an intent to defroud without raming or describing the person
whom it was intended to. defraud;

{d) that it does not set out any docwment which may be the subject of the
charge;

{e) that it does not set out the words used where words used are the subject
of the charge;

(1) that it does not specify the means by which the offence was commirted;
() that it does not name or describe with precision any person, place or thing;
(k) that it does not in cases where the consent of any person, official or author-

ity iy required before a prosecution can be instituted, state that such consent
has been obtained.

861. No count for publishing a blasphemous, seditious, obscene or defamatory
libel, or for selling or exhibiting an obscene book, pamphlet, newspaper or
other printed or written matter, shall be deemed insufficient on the ground
that it does not set out the words thereof.

(2) A count for libel may charge that the matter published was written in a
sense which would make the publishing criminal, specifying that sense without
any prefatory averment showing how the matter was writtert in that serise.

{3) On the trial it shall be sufficient to prove that the matter published was
criminal either with or without such innuendo.

862. No count charging perjury the making of a false oath or of a false state-
ment, fabricating evidence or suborhation or procuring the commission of
any of these offences, shall be deemed insufficient on the ground that it does not
state the nature of the authority of the tribunal before which the oath or state-
ment was taken or made, or the subject of the inguiry, or the words used or the
evidence fabricated, or on the ground that it does not expressly negative the
truth of the words used.

troductory assertion to show how the matter was written in that
sense,

(3) It is sufficient, on the trial of a count for publishing a libel,
to prove that the matter published was libellous, with or withont
innuendo.

This is the former s.861 with the addition of “innuendo”. §.861 was
615 in the Code of 1892, and s.485 in the E.D.C. See notes to $$.150 and
248 gnte. .

SUFFICIENCY OF COUNT CHARGING PERJURY, ETC,.
495. No count that charges
(a) perjury,
(b) the making of a false oalh or a false statement,
(¢) fabricating evidence, or
(d) procuring the commission of an offence mentioned in para-

graph (a), (b) or (¢),
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is insufficient by reason only that it does not state the nature of the
authority of the tribunal before which the cath or statement was
taken or made, or the subject of the inquiry, or the words used or
the evidence fabricated, or that it does not expressly negative the
truth of the words used.

This comes from the former s.862 which was part of 5616 in the
Code of 1892 and $5.107 and 108 in R.5.C., 1886, c.174. It was part of 5.486
in the E.D.C., based upon 14 and 15 Vict,, ¢.100, ss.20 and 21 (Imp.).

This section is altered to conform to the new ss.112, 114 and 116
anle, Subornation of perjury is not mentioned specifically as this Code
leaves it to the operation of 55.22, 406 and 407, See notes to s.112.

SUFFICIENCY OF COUNT RELATING TO FRAUD.

496. No count that alleges false pretences, fraud or an allempt
or conspiracy by fraudulent means, is insufficient by reason only
that it does not set out in detail the nature of the false pretence,
fraud or fraudulent means,

This is the former s.863. [t was part of 5616 in the Code of 1892 and
of 5.486 in the E.D.C. :

PARTICULARS.

WHAT MAY BE ORDERED.—Regard to evidence.—Copy to accused.—Record-
ing.—Effect of.

497. (1) The court may, where it is satisfied that it is necessary
for a fair trial, order the prosecutor to furnish particulars and, with-
out restricting the generality of the foregoing, may order the prose-
cutor to furnish particulars

(a) of what is relied upon in support of a charge of perjury,
the making of a false oath or of a false statement, fabricating
evidence or counselling or procuring the commission of any
of those offences;

(b) of any false pretence or frand that is alleged;

(c) of any alleged attempt or conspiracy by fraudulent means;

(d) setting out the passages in a book, pamphlet, newspaper
or other printing or writing that are relied upon in support of
a charge of selling or exhibiting an obhscene hook, pamphlet,
newspaper, printing or writing;

(e) turther describing any writing or words that are the sub-
ject of a charges

(f) further describing the means by which an offence is alleged
to have been committed; or

(g) further describing a person, place or thing referred to in
an indictment.

(2) For the purposc of determining whether or not a particular
is required, the court may give consideration to any evidence that
haz been taken.

(3) Where a particular is delivered pursuant to this section,

(a) a copy shall be given without charge to the aceused or his
counsel,
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863. No count which charges any false pretense, or any fraud, or any aitempt
or conspiracy by fraudulent means, shall be deemed insufficient because it does
not set out in detail in what the false pretenses or the fraud or froudulent means
consisted.

839. The court may, if satisfied that it is necessary for a fair irial, order that
the prosecutor shall furnish a particular

(a) of what is relied on in support of any charge of perjury, the making of a
false oath or of a false statement, fabricating evidence or subornation, or
procuring the commission of such offences;

(b) of any false pretenses or any fraud charged;

(¢} of any attempt or conspiracy by fraudulent means;

(d) stating what passages in any book, pamphiet, newspaper or other printing
or writing are relied on in support of a charge of selling or exhibiting an
obscene book, pamphlet, newspaper, printing or writing; '

(e} further describing any document or words the subject of a charge;

{f) further describing the means by which any offence was committed;

{g)} further describing any person, place or thing referred to in any indictment.

860. When any particular as aforesaid is delivered a copy shall be given with-
out charge to the accused or his solicitor, and it shall be entered in the record,
and the trial shall proceed in all respects as if the indictment had been amended
in conformity with such particular.

(2) In determining whether a particular is reguired or not, and whether a
defect in the indictment is material to the substantial justice of the case or not,
the court may have regard 1o the depositions.

(b) the particular shall be entered in the record, and
(c) the trial shall proceed in all respects as if the indictment
had been amended to conform with the particular,

This combines the former $s.859 and 860 with the addition of the
words “without restricting the generality of the foregoing”. The refer-
ence to subornation has been dropped from par.(a)—sce note 10 s.495.

85.859 and 860 comprised part of 5.613, part of s.615, part of s.616, and
s617 in the Code of 1892. Corresponding preovisions were in s5.484 to 487
of the E.D.C,

As to amendment see 5,510,

Concerning the ordering of particulars, the following is quoted from
ROSE v. R.(1946), 88 C.C.C11H4, at p.l2]:

“That is a matter which is left to the discretion of the trial Judge and
it is for the defendant to show, if he objects, that that discretion has
not been exercised judicially. There are limits to the right of a de-
fendant to obtain particulars. The particulars to which he is entitled
should not in principle give him more information than a special
count would give. In this case there are special counts incorporated
into the charge of conspiracy. The Judge too has to take the circum-
stances of the cuse into consideration. The circumstances of this case
are exceptional. The arrest of the accused and the indictmnent were
preceded by an inquiry before a Roval Commission. This fact is es
tablished throughout the present record and the findings of that Com-
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mission were, and in my opinion unfortunately, well known to the
public at large including the Judge. Of all these proceedings the ac-
cused must have been well aware. There was also a prcliminary in-
quiry. The depositions then taken were read by the trial Judge. He
so states, These depositions are not before this Court. The learned
trial Judge was entitled to take these depositions into consideration,
as well as all the percinent circumstances, and this Court cannot now
say, with the material before it, that he did not exercise his discretion
judicially in refusing particulars.”

The following exiracts from the judgment in R. v. McGAVIN
BAKERIES No. 2(1950), 99 C.C.C.330, at pp.335 to 337, are also in
point:

“The function of particulars in a criminal case is stated in the open-

ing lines of s.859 of the Code, supra, and is (as it is succinctly put by

a strong Court of Appeal in Ontario) ‘to give further information to

the accused of that which it is intended to prove against him so that

he may have a fair trial'. On the other hand, their purpose is not to
ferter the prosecutor in the conduct of his case against the accused.

“Particulars are a pleading independent of the formal charge and on

delivery the trial proceeds as if the charge had been amended in con-

[ormity, but as 1 read s.85%, supra, it is a prerequisite of ordering de-

livery by the Crown of this additional pleading, that the Court must

be satisflied that the particulars ordered are, in fact, necessary for a

fair wrial. Therefore, in the circumstances here, T felt it incumbent

ot me belore making any such order, to ascertain and to take into
account the details of reasonable information and identification of
the transaction intended to be brought against the accused bakery
corporations already within the knowledee of the defence. Toward
this end under s86({2), T am entitled to ‘have regard’ to the deposi-

tions taken at the preliminary inquiry: R, »v. LZEVERTON (1917), 34

DR, 514 at pp.619-20, 28 Can. C.C. 61 ac p.67, 11 AL.R. 355,

The main purpose, of course, of any preliminary inquiry is to ascer-

tain if there be a prima facie case against the accused requiring the

presiding Magistrate or Justice to commit. To my mind, a second and
almost equally important and legitimate purpose why the Crown may
decule to hold a preliminary inquiry . ., , .. is thereby to furnish to
the accused sufhcient rensonable information as to and identification
ol the transaction intended to be proved by the Crown.”

OWNERSHIP OF PROPERTY.

OWNERSHIP.

498. The real and personal property of which a person has, by
law, the munagement, control or custody shall, for the purposes of
an imdictment or proceeding against any other person for an offence
committed on or in respect of the property, be deemed 1o be the
property of the person who has the management, control or cus-
tody of it.

This iy 1 re-dralt of the former 5865 which was 5.620 in the Code of
1892 and 122 of RS.C 1886, o171 A note to 5122 in Tuaschereau’s
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865. All property, real and personal, whereof any body corporate has, by law,
the management, control or custody, shall, for the purpose of any indictment
or proceeding against any other person for any offence committed on or in
respect thereof, be deemed to be the property of such body corporate.

856. Any number of counts jor any offences whatever may be joined in the
same indictment, and shall be distinguished in the manner shown in form 63,
or to the like effect: Provided that to a count charging murder no count charg-
ing any oflence other than murder shall be joined.

354. A count shall not be deemed objectionable on the ground that it charges
in the alternative several different matters, acts or omissions which are stated
in the alternative in the enactment describing any indictable offence or de-
claring the matters, acts or omissions charged to be an indictable offence, or
on the ground that it is double or multifarious.

Criminal Acts, p.735, says that the section, in its reference to bodies
corporate, is not in English statutes but is only declaratory of the com-
mon law. This section when read with s.2(15) ante, places bodies cor-
porate on the same footing as natural persons.

JoinDpER OR SEVERANCE oF COUNTS.

COUNT FOR MURDER TO STAND ALONE.

499. No count that charges an offence other than murder shall be
joined in an indictment to a count that charges murder.

This is part of the former 5856, the rest of which is in s501(1). It
was part of 5.626 in the Code of 1892, and part of 5493 in the ED.C. It
was said to be new as statutory law although net in practice: Taschereau
p-687, citing THEAL v. R.(1882), 7 S.C.R.397. In R. v. EVANS(1950), 34
Cr.App.R.72 at p.76, it was said that “Although two charges of murder
can be included in one indictment, this court has strongly expressed the
view that not mote than one murder should be included in one indict-
ment.”

OFFENCES MAY BE (CHARGED IN THE ALTERNATIVE.—Application 1o
amend or divide counts.—Order.
300. (1) A countis not objectionable by reason only that
(a) it charges in the alternative several different matiers, acts
or omissions that are stated in the alternative in an enactment
that describes as an indictable offence the matters, acts or
omissions charged in the count, or
(b) itis double or multifarious,
(2) An accused may at any stage of his trial apply 10 the court to
amend or to divide a count that
(a) charges in the alternative different matters, acts or omis-
gions that are stated in the alternative in the enactment that
describes the offentce or declares that the matters, acts or omis-
sions charged are an indictable offence, or
(&) is double or multifarious,
on the ground that, as framed, it embarrasses him in his defence.
(3) The court may, where it is satisfied that the ends of justice
require it, order that a count be amended or divided into two or
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more counis, and thereupon a formal commencement may be in-
serted before each of the counts into which it is divided.

Subsec.(1) is the former s.854. It was part of 5.612 in the Code of 1892
and part of 5.483 in the E.D.C. Subsecs.(2) and (3) are the former s.891.
It also was part of 5.612 in the Cade of 1892, and of 5.48% in the E.D.C.
Tt deals with the same principle as that contained in 5.703 post, in rela-
tion to summnary convictions.

Although as a rule the statement of an offence will be, by virtue of
5.492(2)(b), sufficient in the terms of the statute creating the offence,
there may be times when it will be a question whether the section creates
different ‘oflences or whether it describes different modes of committing
the samne offence. For an instance of the former sort, see R. v. KITCHEN-
ER NEWS CO. noted ante, p.256, and for an instance of the latter sort,
see R.v. COULOMBE(1912), 20 C.C.C.31, decided under what is now
5.353(b). However, subsec{3) provides that the court may divide a count
where it is satished that the interests ol justice require that to be done,
and the words of Cameron, 1A, in R, v PARKIN(1922Y, 37 C.C.C.35,
may usefully be noticed, that “The practice of confining a count to one
offence should in fairness to the accused be followed, unless there are
strong teasons for departing from it”.

‘T'he “formal commencement” referred to in subsec.(3) is that set out
in Form 3 in Part XXVI.

JOINDER OF COUNTS.—Each count separate.—Separate trial.—Order for
severance.-—Subsequent procedure.

501. (1) Subject to section 499, any number of counts for any
number of indictable offences may be joined in the same indictment,
but the counts shall be distingnished in the manner shown in Forms
3and 4,

(2) Where there is more than one count in an indictment, each
count may be treated as a separate indictment.

(3) The court may, where it is satisfied that the ends of justice
require it, direct that the accused be tried separately upon one or
more of the counts.

(4) An order for the separate trial of one or more counts in an
indictment may be made before or during the trial, but if the order
is made during the trial the jury shall be discharged from giving
a verdict on the counts on which the trial does not proceed.

(5) The counts in respect of which a jury is discharged pursuant
to subsection (4) may subsequently be proceeded upon in all re-
apects as if they were contained in a separate indictment.

Subsec.(1) is the former s.856 in part. Subsec(2) is the former s.857(1).
Subsec.(3) is the former s.857(2) in part. The proviso which required
the courts to try together any number of distinct charges of theft to the
nuraber of three committed within six months from first to last, unless
there werc special rcasons to the contrary, has been dropped, and the
courts are given full discretion as to the counts that may be tried together.

Subsec.(4) is the former s.858(1) and subsec.(5) is the former s.858(2).
All of these provisions were contained in 5626 in the Code of 1892, and
in 5493 of the E.D.C.
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891. The accused may at any stage of the trial apply to the court to amend
or divide any count of an indictment which charges in the alternative different
matters, acls or omissions, stated in the alternative in the enactment describing
the offence or declaring the matters, acts or amissions charged to be an indict-
able offence, or which is double or multifarious on the ground that it is so
framed as to embarrass him in his defence.

(2) The court, if it is satisfied that the ends of justice require it, may order
any such count to be amended or divided into two or more counts;, and on
such order being made such count shall be so divided or amended and there-
upon a formal cornmencement may be inserted before each of the counts into
which it is divided.

836. Any number of counts for any offences whatever may be joined in the
same indictment, and shall be distinguished in the manner shown in form 63,
or to the like effect: Provided that to a count charging murder no count charg-
ing any offenice other than murder shall be joined.

857. When there are more counts than one in ar indictment each count may
be treated as a separate indictment.

{2) If the court thinks it conducive to the ends of justice to do so, it may
direct -that the accused shall be tried upon any one or more of such counis
separately: Provided that, unless there be special reasons, no order shall be
made preventing the trial at the same time of any number of distinet charges
of theft, not exceeding three, alleged to have been committed within six months
from the first to the last of such offences, whether against the same person
or not.

838. Any order for trial upan one or more counts of an indictment separately
may be made either before or in the course of the wrial, and if it is made in
the course of the trial the jury shall be discharged from giving a verdict on the
counts on which the trial is not to proceed.

(2) The counts in the indictment as to which the jury are so discharged shall
be proceeded upon in qll respects as if they had been found in a separate
indictment.

Although two indictments cannot be tried together whether they
concern the SAME PErson or more than one person, questions of severance
arise usually where persons are charged jointly. In this connection it is
pointed out in vol. V Journal of Criminal Law, Jan., 194], in an article
on joint trials, p-75, at p.78, that “Occasions on which, although the de-
fendants are strictly joint offenders, the judge’s discretion may be exer-
cised in favour of scparate trials would be where evidence admissible
against one of the accused would not be admissible against the others,
where separate trials would enable the accused to call for the defence
persons jointly indicted with him and where persons jointly indicted
refuse to join in their challenges”.

See also notes 1o 5.696 post, especially CRANE . R., [19211A.C.299,
there cited.

It may be said generally that the right of the Crown to prefer joint

indictments is subject 10 the right of the accused to move for separate
trials. :
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JoimnpeEr oF Accusep IN CERTAIN CasEs.

ACCESSORIES AFTER THE FACT.

502, Any one who is charged with being an accessory after the
fact to any offence may be indicted, whether or not the principal or
any other party to the offence has been indicted or convicted or is or
is not amenable to justice.

This was part of the former 5.849(1); s.627 in the Code of 1892, and
$.497 in the ED.C. It was a rule at common law that an accessory could
not be convicted unless his principal had been convicted.

The provision in principle, comes from the Accessories and Abettors
Act, 24 and 25 Vict, ¢.94, s.1 as to which it is said in Greaves' Cons. Acts,
4
“Where the principal in such cases had not been apprehended, the
accessory would not have been triable at all under the {ormer enact-
ment,”
Foster, 3rd Discourse, at p.347:
*"The distinction between principals in the first and second degrees, or,
to speak more properly, the course and order of proceeding against
offenders founded on that distinction, seemeth to have been unknown
to the most ancient writers on our law; who considered the persons
present aiding and abetting in no other light than as accessories at the
fact, and consequently not liable to be brought to trial till the prin-
cipal offenders should be convicted or outlawed.”

TRIAL OF PERSONS JOINTLY FOR HAVING IN POSSESSION.—Conviction
of one or more.

503. (1) Any number of persons may be charged in the same
indietment with an offence under section 296 or paragraph (b) of
subsection (1) of section 298, notwithstanding that

(a) the property was had in possession at different times; or
(b) the person by whom the property was obtained

(i) is not indicted with them, or

(ii) isnotin custody or is not amenable to justice,

{(2) Where, pursuant to subsection (1), two or more persons are
charged in the same indictment with an offence referred to in that
subeection, any one or more of those persons who separately com-
mitted the offence in respect of the property or any part of it may be
convicted. .

Subsec.(1} comes from the former 5.849(]1) and (2} which referred to
receiving stolen goods. Those provisions were part of s.627 in the Code
of 1892, and of 5497 in the ED.C, the wording there being “knowing
it to have been dishonestly obtained”. The subsection here is changed
to adapt it to the new 5296 anie.

Subsec.(2) is the former 5.954. It was s.715 in the Code of 1892 and
5.200 in R.5.C. 1886, ¢.174, and s5.94 ol the Larcency Act, 1861 (Imp.).

In R. v. MESSINGHAM(183M, 1 Mood. C.C.357, it was held that
a joint count where there were two separate acts of receiving by differ-
ent parties at different times, was invalid at common law. Fo avoid this,
in R. v. HAYES{1838), 2 Mood. & R.155, two counts were drawn, one in
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849. Every one charged with being an accessory after the fact to any offence,
or with receiving any property knowing it to have been stolen, may be indicted,
whether the principal offender or other party to the offence or person by whom
such property was so obiained has or has not been indicted or convicted, or is
or is not amenable to justice, and such accessory may be indicted either alone
as for a substantive offence or jointly with such principal or other offender
or person.

{2) When any property has been stolen any number of receivers at different
times of such property, or of any part or parts thereof. may be charged with
substantive offences in the same indictment, and may be tried together, whether
the person by whom the property was so obtained is or is not indicted with
them, or is or is not in custody or amenable to Justice.

934. If. upon the trial of two or more persons indicted for jointly receiving any
property, it is proved that one or more of such persons separately received any
part or parts of such property, the jury may convict, upon such indictment,
such of the said persons as are proved 1o have received any part or parts of
such property.

874. It shall not be necessary for any person to take an oath in open court in
order to qualify him 1o give evidence before any grand jury.

875. The foreman of the grand jury or any member of the grand jury who
may. for the time being, act on behalf of the foreman in the examination of
witnesses, may administer an oath to every person who appears before such
grand jury to give evidence in support of any bill of indictment; and every
such person may be sworn and examined upon oath by such grand jury touch-
ing the matters in question.

reference to the act of each prisoner, and this was held to be good. In a
later case R. . PARR(1841}, 2 Mood. & R.346, the accused directed his
servant to receive goods which both knew had been stolen and the
servant alterwards received them in the absence of his employer. A joint
indictment against them was held to be good.

PROGEEDINGS BEFORE GRAND JURY.

EVIDENCE UNDER OATH.

504. Every person who appears before a grand jury to give evi.
dence in support of a bill of indictment shall be examined touching
the matiers in question upon oath to be administered by the fore-
man of the grand jury or by any member who acts on his behalf,

This replaces the lormer 55.874 and 875 which were $5.643 znd 644 in
the Code of 1892, and $5.17% and 174 in R.S.C. 1886, ¢.174. 'They came
from 19 and 20 Vict., ¢.b4 (kmp.), The new section is explicit that wit-
nesses are to bhe sworn,

See notes following 5.506.
ENDORSING BILL OF INDICTMENT.

505, The name of every witness who is examined or whom it is in-
tended to examine shall be endorsed on the bill of indictment and
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submitted 1o the grand jury by the prosecutor, and no other wit-
nesses shall be examined by or before the grand jury unless the
presiding judge otherwise orders in writing.

See notes following next sectiot.

FOREMAN TO INITIAL NAMES.

506. The foreman of the grand jury or any member of the grand
jury who acts on his behalf shall write his initials against the name
of each wiiness who is sworn and examined with respect to the bill
of indictment.

Ss. 505 and 506 are the former 55876 and 877 which were $5.645 and
646 in the Code of 1892 and ss.175 and 176 in R.5.C, 1886, c.174. 5.876
came from 19 and 20 Vict,, c.54. Sec also 5.534(2) post,

The grand jury system continues in Ontario and the four eastern
provinces. It has been abolished in Manitoba, British Columbia and
Quebec. It was never introduced in Saskatchewan or Alberta. In 1939
Mr. F. H. Barlow, K.C. {now Mr. Justice Barlow), made a survey of the
administration of justice in Ontario. His report upon the Grand Juries,
which may be found in the Ontario Weekly Notes dated March 8th,
1940, is in part as follows:

“The grand jury is an institution which in English jurisprudence has
had a gradual development from shortly after the Norman Conquest.
Originally the jury was composed of men in the immediate neighbour-
hood of the crime who of their own personal knowledge and without
taking evidence decided whether the accused was or was not guilty
of the crime with which the accused was charged. As the years passed
and as provision came to be made for a person known as a Judge to
preside at the investigations into crime, it was decided that an accused
was entitled to have his evidence submitted to a jury who had no first
hand knowledge of the crime committed, With this development those
in the immediate neighbourhood who had a first hand knowledge of
the alleged crime came to be known as the ‘accusers” and they decided
whether or not the accused should be put upon his trial. If they de-
cided the accused should stand a trial, ke was then tried by another
twelve men whe heard the evidence and on the evidence brought in
a verdict. These latter came to be known as the 'triers’. Thus in brief,
out of a development running over a great many years arose the grand
jury and the petit jury as we know them today. T’he method of choos-
ing the grand jury has changed from time to time. One principle,
however, has prevailed, namely, that the grand jury should be chosen
from the more intelligent men in the community,”

The matter of abolition, favoured in the report just quoted, has been
under discussion in Canada at least since 1880, but came before Parlia-
ment first in 1889. In that year the Hon. Mr. Gowan made in the Senate
an extensive analysis and criticism of the system.

The outcome of the discussion was a suggestion that opinions upon
the merits of the system be asked from judges and others concerned with
criminal law administration.

Pursuant to this suggestion, the Minister of Justice asked in 1890 for
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876. The name of every witness examined, or intended to be examined, shall
be endorsed on the bill of indictment; and the foreman of the grand jury, or
any member of the grand jury so acting for him, shall write his initials against
the name of each witness sworn by him and examined touching such bill of
indictment.

877. The name of every witness intended to be examined on any bill of indict-
ment shall be submitted io the grand jury by the officer prosecuting on behalf
of the Crown, and no others shall be examined by or before such grand jury
urless upon the written order of the presiding judge.

the opinion upon this subject of all the judges in Canada who were
charged with judicial functions in criminal matters, as well as of the At
torney General of each province. Of the replies, 48 favoured abaolition
of the Grand Jury, 41 opposed it, and 12 were doubtful.

Referring to the opinions so collected, Sir John Thompson spoke as
follows upon moving the second reading of the Criminal Code RBill in
1892, (Hansard 1892, Vol. I, col. 1314):

Y "The opinions upon that subject by those who were thus ad-
dressed were very divided indeed. Most of the judges who are accus-
tomed to administer justice without juries, in ordinary proceedings,
were in favour of the change. The others were divided in opinion,
and it is impossible to deny, in view of so strong a division of opinion
on the subject, that it seems unwise, in connection with this measure,
to force that provision on the attention of Parliament at present. I
must say that I concur personally in the opinion expressed in another
place by the learned gentleman to whom I have reference, and I think
that in many respects the administration of justice would be improved
if we dispensed with the intervention of grand juries.

. There are two strong reasons that induce me to delay any request to
Parliament to alter the law with regard to this system. One is the
opinion expressed by high authority, that for the present at least, a
continuance of the functions of grand jurors leads to a large body of
respectable persons in the community being present at the exercise
of the functions of the court and leads to their assistance in the exer-
cise of those functions, the result of which is said to be, and I believe
it to be, that these persons have their confidence in the system. of jus-
tice as administered in this country increased, they feel a greater co-
operation and sympathy with its administration, and to some extent
additjonal publicity among the best classes of the community is, in
that way, given to the proceedings in our courts of justice. Another
consideration which has had great weight with the judges who desire
that the change should not be made at present, is the uncertainty as to
what procedure would take the place of that before the grand jury. I
can suggest no other as likely to take its place, except something like
this: The requirement that every person, before being tried, should
be committed for trial alter a preliminary investigation or an ex-
amination by some competent authority.”

It may be said that these reasons, with the opinion expressed at the
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same time by Mr. (later Sir Wilfrid) Laurier to the effect that the grand
Jury is a safeguard for the citizen against unjust accusation, are the
governing factors. in those jurisdictions in which the grand jury is re-
tained,

PROCEEDINGS WHEN PERSON INDICTED 15 AT LARGE.

BENCH WARRANT.—Exeeuntion.

507, (1) Where an indictment has been found against a person
who is at large, and that person does not appear or remain in at-
tendance for his trial, the court before which the accused should
have appeared or remained in aitendance may, whether or not he is
bound by recognizance to appear, issue a warrant for his arrest.

(2) A warrant issued under subsection (1) may be in Form 15
and may be executed anywhere in Canada.

This is the former s.879 with the addition of the words “or remain
in attendance”. It was s.648(1)(a) in the Code of 1892, adapted from
5.509(a) in the E.D.C. Somewhat similar provision was contained in
R.5.C. 1886, c.174, 5.38.

Cf. 5.610 posi.

CHANGE oF VENUE.

APP]I’.adICATION, HOW MADE.—Conditions as to expense.—Transmission of
Tecord.

508. (1) A court before which an acensed is or may he indicted,
at any term or sittings thereof, or a judge who may hold or sit in
that court, may at any time before or after an indictment is found,
upon the application of the prosecutor or the accused, order the
trial to be held in a territorial division in the same province other
than that in which the offence wounld otherwise be tried if

(a) it appears expedient to the ends of justice, or

(b} acompetent authority has directed that a jury is not to be
summoned at the tihme appointed in a territorial division where
the trial would atherwise by law be held,

(2) The court or judge may, in an order made upon an applica-
tion by the prosecuter under subsection (1), prescribe conditions
that he thinks proper with respect to the payment of additional ex-
penses caused to the accused as a result of the changes of venue,

(3) Where an order is made nnder subsection (1), the officer
who has custody of the indictment, if any, and the writings and ex-
hibits relating to the prosecution, shall transmit them forthwith to
the elerk of the court before which the trial is ordered to be held,
and all proceedings in the case shall be held or, if previously com-
menced, shall be continued in that court.

(4) Where the writings and exhibits referred to in subsection (3)
have not been returned to the court in which the trial was 10 be held
at the titve an order is made to change the place of trial, the person
who obtains the order shall serve a true copy thereof upon the per-
son in whose custody they are and that person shall therenpon trans-
mit them to the clerk of the court before which the trial is 1o be
held.
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879. When any one against whom an indictment has been duly preferred and
has been found, and who is then at large, does not appear 1o plead to such
indictment, whether he is under recognizances to appear or nof, the court
before which the accused ought to have been tried may issue a warrant for his
apprehension, which may be executed in any part of Canada. '

(2) The officer of the court at which said indictment is found or, if the place
of trial has been changed, the officer of the court before which the trial is to
take place, shall, at any time after the time at which the accused ought to have
appeared and pleaded, grant to the prosecutor, upon application made on his
behalf and upon payment of twenty cents, a certificate of such indictment
having been found which may be in form 63, or to the like effect.

884. Whenever it appears to the satisfaction of the court or judge hereinafter
mentioned, that it is expedient 1o the ends of justice that the trial of any person
charged with an indictable offence should be held in some district, county or
place other than that in which the offences supposed 1o have been commitied,
or would otherwise be triable, the court before which such persen is or is
liable 1o be indicted may, at any term or sitting thereof, and any judge who
might hold or sit in such court may, at any other time, either before or after
the presentation of a bill of indictment, order that the trial shall be proceeded
with in some other district, county or place within the same province, named
by the court or judge in such order.

(2} Such order shall be made upon such conditions as 1o the pavment of any
additional expense thereby caused to the accused us the court or judge thinks
proper to prescribe.

885. Forthwith upon such order being made by the court or judge, the indict-
ment, if any has been found against the prisoner, and all inguisitions, informa-
tions, depositions, recognizances and other documents relating to the prosecu-
tion against him, shall be transmitted by the officer having the cusiody thereof
to the proper officer of the court at the place where the trial is to be had,
and all proceedings in the case shall be had, or, if previously commenced, shall
be continued in such district, county or place, as if the case had arisen or the
offence had been committed therein.

887. (1} Whenever, in the province of Quebec, it has been decided by the
competent authority that no jury is to be summoned at the appointed time in
any district in the province within which a term of the Court of King's Bench
holding criminal pleas should be then held, the Attorney General or his agent,
or any person charged with an indietable offence whose trial should by law be
held in the said district, may, in the manner hereinbefore provided, obtain, at
any time after the decision nor to sumumon the jury has been rendered, an
order that the trial be proceeded with in some other district within the said
province named by the court or fudge.

{2} All provisions contained in the three last preceding sections shall apply
to the case of a person so applying for und obtaining a change of venue as
aforesaid.

695. (2) When any order changing the place of trial is made the person ob-
laining it shall serve it, or an office copy of it, upon the person then in Posses-
sion of the said documents, who shall thereupon transmit them and the indict-
ment, if found, to the officer of the court before which the trial is 10 take place.
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Subsec.(l) comes from the former ss5.884(1) and 887. S.884(1) was
s.651(1) in the Code of 1892, and R.S.C. 1886, c.174, 5.102(1). S.887 re-
ferred only to Quebec but has been made general. See s.418 ante, and
notes thereto. Subsec.(2) is the former 5.884(2) of similar origin. See Re
SPROULE(1886), 12 5.C.R.140, upholding order where provision for
expense not included.

Subsec.(3) is the former 5.885. It was s.651(2) in the Code of 1892, and
R.5.C. 1886, ¢.174, 5.102(2).

Subsec.(4) is the former 5.695(2). It was s.600(2) in the Code of 1892
and was based upon R.S.C. 1886, c.174, s.102(2).

The common law rule as to venue is changed by 5419 ante. That
rule is set out in 1 Chit. Cr. Law, pp.176, 177 as follows:
“At common law, the venue should always be laid in the county
where the offence is committed, although the charge is in its nature
transitory, as seditious words or battery.
The venue was always regarded as a matter of substance, and therefore,
at commeon law, when the offence was commenced in one county and
consummated in another, the venue could be laid in neither, and the
offender went altogether unpunished. Thus under the statute of 8 Hen.
6, ¢.12 against stealing records, it was holden, that if the offence were
committed partly in one county, and partly in another, the offender
could be punished in neither, except for the misprision of felony.”
With regard to venue generally, see also s.421, the general rule being
that the venue should be laid in the territorial division where the of-
fence is committed, It would, however, be ground for an application for
change of venue on the part of the accused that there existed such
prejudice against him as to render it unlikely that he would receive a fair
trial. It is much more difficult for the Crown to obtain a change of venue
on the ground of widespread public sympathy for the accused: R. w.
PONTON(1898), 2 C.C.C.192; R. v. STAUFFER(I911), 19 C.C.C.205.

ORDER IS AUTHORITY TO REMOVE PRISONER.

509. An order that is made under section 508 is sufficient war-
rant, justification and authority to all sheriffs, keepers of prisons
and peace officers for the removal, disposal and reception of an ac-
cused in accordance with the terms of the order, and the sheriff may
appoint and authorize any peace officer to convey the accused to a
prison in the territorial division in which the trial is ordered to bhe
held.

This is the former s.886(1). It was 5.651(3) in the Code of 1892, and
5.102(3) in R.S.C. 1886, c.174.

AMENDMENT.

AMENDING DEFECTIVE INDICTMENT OR COUNT.——Amendment where var-
iance,—Iudictment under wrong Act.—Amending defective statement.—Defect
in substance.—Defect in form.—What to be considered.—Adjournment if ae-
cused prejudiced.—Question of law.—Endorsing indictment.—Mistakes not
material.—Limitation.

510. (1) An objection to an indictment or to a count in an in-
dictment for a defect apparent on the face thereof shall be taken
by motion to quash the indictment or count before the accused has
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886. The order of the court, or of the judge, made as aforesaid shail be a
sufficient warrant, justification and authority, to all sheriffs, gaolers and peace
officers, for the removal, disposal and reception of the prisoner, in conformity
with the terms of such order; and the sheriff may appoint and empower any
constable ta convey the prisoner to the gaol in the district, county or place
in which the trial is ordered to be had.

898. Every objection to any indictment for any defect apparent on the face
thereof shall be taken by demurrer, or motion io guash the indicement, before
the defendant has pleaded, and not afterwards, except by leave of the court
or judge before whom the irial takes place, and every court before which any
such objection is taken may, if it is thought necessary, cause the indictment
to be forthwith amended in such particular, by some officer of the court or
other person, and thereupon the trial shall proceed as if no such defect had
appeared.

(2) No motion in arrest of judgment shall be allowed for any defect in the
indictment which might have been taken advantage of by demurrer, or amended
under the authority of this Act.

889. If on the trial of any indictment there appears to be a variance between
the evidence given and the charge in any count in the indictmeni, either as
found or as amended or as it would have been if amended in conformity with
any particular furnished as provided in section eight hundred and fifty-nine,
the court before which the case is tried may, if of opinion that the accused
has not been misled or prejudiced in his defence by such variance, anrend the
indictment or any count in it or any such particular so as to muake it con-
formable with the proof.

(2) If it appears that the indictment has been preferred under some other
Act of Parliament instead of under this Act, or under this instead of under
some other Act, or that there is in the indictment, or in any count in it, an
omission to state or a defective statement of anything requisite to constitute
the offence, or an omission to negative any exception which ought to have been
negatived, but that the matter omitted is proved by the evidence, the court
before which the trial takes place, if of opinion that the accused has not been
misled or prejudiced in his defence by such error or omission, shall amend
the indictment or count as may be necessary,

pleaded, and thereafter only by leave of the court or juldge before
whom the trial takes place, and a court or judge before whom an ob-
jection is taken under this section may, if it is considered necessary,
order the indictment or count to be amended to cure the defect.
(2) A court may, upon the trial of an indictment, amend the in-
dictment or a count thereof or a particular that is furnished under
section 497, to make the indictment, count or particular conform to
the evidence, where there appears to be a variance between the
evidence and
(a) the charge in a count in the indictment as found; or
{(b) the charge in a count in the indictment
(i) as amended, or
(ii} as it would have been if it had beer amended in con-
formity with any particular that has been furnished pur-
suant to section 497,

29
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(3) A court shall, upon the arraignment of an accused, or at any
stage of the trial, amend the indictment or a count thereof as may be
necessary where it appears

(a) thatthe indictment has been pref erred

(i) under another Act of the Parliament of Canada instead
of this Act, or

(ii) under this Act instead of another Act of the Pariament
of Canada;

(b) that the indictment or a count thereof

(i) ftails 1o state or states defectively anything that is req-
uisite 1o constitute the offence,
(ii) does not negative an exception that should be negatived,
(iii) is in any way defective in substance,
and the matters to be alleged in the proposed amendment are
disclosed by the evidence taken on the preliminary inquiry or
on the trial; or

(c) that the indictment or a couni thereof is in any way defec-
tive in form.

(4) The eourt shall, in considering whether or not an amend-
ment should be made, consider

(a) the matters disclosed by the evidence taken on the pre-
lizninary inquiry,

(b) the evidence taken on the trial, if any,

(¢) the circumstances of the cage, '

(d) whether the aceused has been misled or prejudiced in his
defence by a variance, error or omission mentioned in subsec-
tion (2) or (3), and

(e) whether, having regard to the merits of the case, the pro-
posed amendment can be made without injustice being done.

(5) Where, in the opinion of the courl, the accused has heen
misled or prejudiced in his defence by a variance, error or omission
in an indictment or a count thereof, the court may, if it is of opinion
that the misleading or prejudice may be removed by an adjourn-
ment, adjourn the trial to a subsequent day in the same sittings or to
the next sittings of the court and muy make such an order with re-
spect to the payment of costs resulting from the necessity for
amendment as it considers desirable.

(6) The question whether an order to amend an indictment or a
count thereof should be granted or refused is a question of law.

(7) An order to amend an indictment or a count thereof shall
be endorsed on the indictment as part of the record and the trial
shall proceed as if the indictment or count had been originally found
as amended.

(8) A mistake in the heading of an indictment shall be correct-
ed as soon as it is discovered but, whether corrected or not, is not
material. _

(9) The autheority of a court to amend indictments does not
authorize the court to add to the overt acts stated in an indictment
for treason or for an offence against any provision in sections 49,

50, 51 and 53.
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893, Where, before trial, or at any stage of a trial, it appears to the Court
that the indictment is defective, the Court shall make such order for the amiend-
ment of the indictment as the Court thinks necessary to meet the circum-
stances of the case, unless, having regard to the merits of the case, the required
amendments cannot be made without injustice, and may make such order as
to the payment of any costs incurred owing to the necessity for amendment
as the Court thinks fi.

889, (3) The trial in cither of these cases may then proceed in all respects as if
the indictment or count had been originally framed as amended.

(4) If the court is of the opinion that the accused has been misied or prejudiced
in his defence by any such variance, errof, omission or defective statement,
but that the effect of such misleading or prejudice might be removed by ad-
journing or posiponing the trial, the court may in its discretion make the
amendment and adjourn the trial to a future day in the same sittings, or dis-
charge the jury and postpone the trial 10 the next sittings of the court, on such
terms as it thinks just.

(5} In determining whether the accused has been misled or prejudiced in his
defence the court which has to determine the question shall consider the con-
tents of the depositions, as well as the other circumstances of the case.

{6) The prapriety of making or refusing to make any such amendment shail
be deemed a question for the court, and the decision of the court upon it may
he reserved for the Court of Appeal, or may be brought before the Court of
Appeal by appeal like any other question of law,

890, In case an order for amendment as provided for in the last preceding
section is made it shall be endorsed on the record: and all other rolls and pro-
ceedings connected therewith shall be amended accordingly by the proper
officer and filed with the indictment, among the proper records of the court.

845. (3) Any mistake in the heading shall upon being discovered be forthwith
amended, and whether amended or not shall be immaterial.

847. (2) The power of amending indictments in this Part contained shall not
extend to authorize the court to add to the overt acts stated in the indictment,

1007. (1) The accused may at any time before sentence move in arrest of
judgment on the ground that the indictment does not, after amendment, if any,
State any indictuble offence.

This puts into one comprehensive section the provisions dealing
with the amendment of indictments.

Subsec{l) comes Irom the former 5.898(1}). See notes below, It is
changed by omitting the reference to demurrer. An objection to an in-
dictment for a defect apparent on its face must be taken by motion to
quash the indictment. In FE¥YAM AN v. I.A TIMER(1878), 14 Cox, C.C.51
at p.57, the following appears:

“Then as to the demurrers. As to them I must first say that they are
both bad as being against the spirit, if not the letter, of the Judicature
Acts. Demurrers are now an idle waste of time, and if warranted in any
shape, it is only when they are in the largest and most general form, and
demur to the whole of the opponent’s case.”

As to objection before plea, see R, v. KEELER(1952), 103 C.C.C.92.



816 MARTIN'S CRIMINAL CODE

Section 510—rcontinued

Subsec.(2) comes from the former s.889(1). See notes below, also R. v.
READ & READ(1954), 12 W.W.R. (N.S.) 25, in which the trial judge al-
lowed an amendment and offered an adjournment which defence counsel
declined. It was held on appeal that 5.889 (see now subsec. 3) did not re-
quire a new plea or election.

Subsec.(3) comes from ss.88%(2) and 893. See notes below. The purpose
of the provisions of pars.(b) and (c) is to resolve a conflict in the cases.
Cases which hold that there is no power to amend where an essential
averment has been omitted are R. v. PHILPOTTS(1843), 1 Car. & Kir.
112; R. v. BAINTON(1738), 2 Str. 1088; R, v. HEWITT(1809), Russ. &
Ry. 158; R. v. RIGBY(1839), 8 C. & P.770; R. v. LOFTUS(1926), 45
C.C.C. 890; R. v. GERSON(1947), 89 C.C.C. 138. Cases contra are R. v.
FRASER(1923), 43 L.].K.B.236; R. v. SIMM5$(1924), 43 C.C.C.28; R. v.
RYCER(1946), 86 C.C.C.336.

As to what are essential averments see R. v. BROOKS and R. v. Mac-
DONALD noted under 5.492 ante. As to defects, the following appears in
R.v. SMITH et al. (1950}, 34 Cr. App.R. 168 at p.176:

“The argument for the appellants appeared to involve the proposition
that an indictment, in order to be detective, must be one which, in law,
did not charge any offence at all and therefore is bad on the face of it.
We do not take that view. In our opinion, any alteration in matters of
description, and probably in many other respects, may be made in
order to meet the evidence in the case so long as the amendment causes
no injustice to the accused person.”

In that connection it may be recalled that a test was suggested in
COOKE v. STRATFORD{1844), 13 M. & W.879: “Supposing the de-
fendant comes with evidence that would enable him to meet the case
as it stands on the record unamended would the sume enable him to
meet it as amended.” See also notes below.

Subsec.(4) comes from the former s.889(2) and {5).

Subsec.(5) comes from the former $.889(4). The Committee of the
House of Commons added the words “to a subsequent day in the same
sittings or to the next sittings of the court” to the subsection as pre-
sented in the draft Bill.

Subsec.(6) comes from the former 5.889(6).

Subsec.(7) comes {rom the former s.890. That section was 5.724 in the
Code of 1892, and R.5.C.1886, c.174, 5.240. It came from 14 and 15 Viet,
<.100{Tmp.}. \

Subsec.(8) comes from the former 5.845(3). It was new as s.610(3) in the
Code of 1892 and as part of 5.481 of the ED.C.

Subsec.(9) comes from the former s.847(2). It was $.614(2) in the Code
of 1892, and part of $48% in the ED.C.

At common Jaw an indictment after it had been found by the Grand
Jury, could be amended only in formal matters, and then only with the
consent of the Grand Jury. Taschereau’s edition of the Code of 1892, in
notes to 5.629, (later 5.898), savs:

“Who are the accusers on an indictment? The Grand Jury, and to their

accusation only has a prisoner to answer. This accusation cannot be
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changed into another one, at any time, without the consent of the
accuser: I Chit. 298, 324, And if they have brought against the prisoner
an accusation of an offence not known in law the court cannot turn
it into an offence known at law by edding to the indictment,”

It may be observed in passing that the English Act reads “formal de-
fect” whereas our 5.898 omitted the word *“formal”,
On this point Mr. Justice Idington in E4D v. R.(1908), 13 C.C.C.348,
at p.364 said:
“In this instance, however, the Parliament of Canada went a great step
in advance of the other. Instead of limiting the peremptory require-
ment for demurrer or motion to quash to any formal defect, our legis-
lation dropped the word ‘formal’ and made the requirement apply to
and prohibited the motion for arrest of judgment in any such case
where demurrer might have been upheld or power to amend existed.
At first blush there would appear to be some difficulty in reconciling
$.898(2) with 1007(1), but my view is that the latter provides, in effect,
that if the trial judge refuses the motion to quash or holds against
the demurrer or amends in such a way as to disclose no indictable
offence, the accused after verdict may move in arrest on the grounds
that the indictment still discloses no indictable offence, for he has
done all he can by way of protest. The words ‘after indictment, if
any' in s.1007(1) are significant. The result is that if he does not
so protest he cannot move in arrest of judgment.”

5.1007(1) does not appear in this Code in view of the provisions of
s.510(6). As to the effect of the former section see R. v. ANNUNZIELLO
(1948), 92 C.C.C.298.

S5.889 had its origin in the Imperial Statute 14 and 15 Vict,, c.100, s.1.
It was first enacted 1n Canada in 1855 by 18 Vict., ¢92, 5.1, and was re-
enacted successively in the Consolidated Statutes of Canada(1859), as .99,
s.78; in 1869 as 5.238 of the Criminal Procedure Act, 32-33 Vict,, ¢.29; in
1886 as 5.238 of the Criminal Procedure Aci, R.S.C. (1886), c.174; and in
1892 as 5.723 of the Criminal Code. The provision is substantially the
same throughout; the chief diffcrence being that before the Code the
enactments specified that the variance referred to was stated to be as to
names, dates, places or other matters or circumstances mentioned in the
indictment.
As to 5.893. This scction was passed in 1925 as s.983A. The following
appears in Hansard 1925, Vol, IV, p.4011:
“"MR. LAPOINTE: This explains itself, It is a section which is in the
Imperial Act, 1915. Its purposc is to prevent any miscarriage of justice
which might occur owing to the defective nature of the indictment as
originally presented and the failure of the prosecuting authorities to
apply for the necessary amendment., This gives to the court before
trial or at any stage of a trial, when it appears the indictment is
defective, power to make such order for the amendment of the indict-
ment, as the court thinks necessary to meet the circumstances of the
case, unless, having regard to the merits of the case, the required amend-
ments cannot be made without injustice, and the court may make
such order as to the payment of any costs incurred owing to the ne-
cessity for amendment as che court thinks fit.
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‘MR. JACOBS: I always thought that was the law.
MR. LAPOINTE: No, it is not.
Section agreed to.” C

It appears to have resulted from the case of R. v. FRASER(1923),
93 L.J.K.B.236. The following is quoted from the judgment of Hewart, C.
J., in that case: '

“The appellant was convicted of obtaining £850 from various persons
between July 8, 1922, and June 4, 1923, contrary to section 32, sub-
section 1 of the Larceny Act, 1916. It so happened that the words ‘with
intent to defraud’ were omitted from the indictment, which otherwise
faithfully followed Form 12 in the Appendix to the Rules under the
Indictment Act, 1913. '

Some discussion upon the form of the indictment took place at the
trial, and the deputy chairman of the sessions, acting under section 5,
subsecrion I, of the Indictment Act, 1915, ordered the indictment to
be amended by the insertion of the omitted words. The question
which has been argued before this Court is whether or not that amend-
ment was valid. It has becn contended that no court can in effect alter
the findings of a grand jury, That argument however involves the
interpretation of the words in subsection 1, “at any stage of the trial’ as
meaning ‘at any stage of a trial which precedes the return of a true
bill against the prisoner by the grand jury.’

It turthermore, proceeds in entire disregard of subsection 2 of section
5, which provides that where an indictment is amended, ‘a note of the
order for amendment shall be endorsed on the indictment, and the in-
dictment shall be treated for the purpases of all proceedings in con-
nection therewith, as having been found by the grand jury in the
amended form'—a phrase which is superfluous if the argument of
counsel for the appellant is correct. Section 5 indeed imposes a duty
on the court to make such order for the amendment of an indictment
as is neccssary unless the required amendments cannot be made with-
out injustice. No injustice resulted from the amendment which was
made in the present case; on the contrary, there would have been a fail-
ure to procure justice if the amendment had not been directed, This
appeal must be dismissed.”

It will be observed however that the broad principle that amend-
ments may be in form but not in substance still obtains.

The following is quoted from R. v. LACELLE(1905), 10 C.L.c2z9,
at p.253 _ ’

“The effect of the section in the Imperial Statute was discussed by
Mr. Greaves, Q.C., the learned draughisman of the Act in his notes on
the Act in 1851, After pointing out that it would not allow one oftence
to be substituted {or another he says, at p.6: ‘Equally clear is it that the
amendment ought not to be made so as to apply to a diflerent trans-
action. Every offence, however simple it may be, consists of 2 num-
ber of particulars: it must have time and place, and its component
parts, all of which constitute one individual transaction. Now the real
meaning of the clause is that, provided you keep to the same identical
transaction, you may amend any such error as is mentioned in the
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clause as to one or more of the particulars included in such trans-
action . .. ... The proper mode to consider the question is this: the
grand jury have had cvidence of one transaction upon which they
found the bill; the case belore the petty jury ought to be confined to
the same transaction but if it is, it may turn out that, either through
insufficient investigation or otherwise the grand jury have been in error
as to some particular or other, and upon the trial the error is dis-
covered. Now this is just the case to which the clause applies.”

The Jearned writer proceeds to cite 1 number of cases in which pro-
posed amendments came up, under like provisions applicable to such
cases, in which similar language was used by a number of the maost
eminent Judges. Like utterances by Canadian Judges are to be [ound
in cases since the Code. In R. v. WEIR No. 3(1889), 3 Can. Cr. Cas.
262, at p.268, Wurtele, J., says: .. .. .. ‘In hne, if the transaction is not
altered by the amendment but remains precisely the same, the amend-
ment ought to be allowed, but if the amendwent would substitute a
different transaction from that alleged or would render a different
plea necessary it ought not to be made.’

In R. v. CARRIERE(1902), 6 C.C.C.5, Bain, J., in discussing sec.773
says, at p.7: ‘I am satisfied that in practice a Judge should not, against
the wish of the prisoner, give his consent to any charge being pre-
ferred against him unless it 15 clear that, while it may be more formally
or differently cxpressed, it is substantially the same charge as the one
on which he was committed for trial and on which he has been
brought before a Judge and consented to be tried without a jury.

The leading English text writers such as Archbold (Criminal Plead-
ing, 22nd ed., p.58 and seq.} Roscoe (Criminal Evidence, 12th ed., p.
182), and Russell {Crimes, 6th ed., p.53) discuss and give a summary of
the English cases on these variances and amendments from the first Tin-
perial Statute on the subject, 9 Geo. IV, ch.15, down to the present
time. Our Canadian commentators on the Code have also given under
secs.723 and 773 the Canadian reported cases on the subject since the
first Canadian Act in 1855. T have examined these with some care and
I have been unable 10 find a single instance in which an amendment
has been allowed beyond the limits laid down in the above quotations
from the notes of Mr. Greaves.”

In R. v. LOFTUS{1926), 45 C.C.C.390, it was held by the Cowrt of
Appeal that where an indictment as returned by the Grand Jury does
not disclose an offence no amendment can be permitted to the indictment
to cure the defect.

In McNEIL v R.1931), 55 C.C.G.253, (8.C.C.) it was held that to
sustain a conviction [or shop-breaking by night with intent (Code 5.161)
1t is essential that the indictment allege intent to commit an indictable
offence “therein”. There was no evidence to show that there was at the
time of breaking an intent to commit the particular assault alleged, and
the Court pointed out that the terms of $.889(2) allow an amendment
only when the mratter omitted is proved by the evidence.

It was stated, however, that since the evidence did not afford the
factual basis for an amendment under $.889¢2}, it was unnecessarv to
consider generally the extent to which amendment is permitted by the
Code.
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In R. v. RYCER(1946), 86 C.C.C.336, the British Columbia Court
of Appeal (O'Halloran, J.A., dissenting) permitted an indictment for re-
ceiving stolen goods to be amended by adding “knowing the same to have
been stolen”. The following appears at p.351:
“It may be useful to repeat the relevant words: ‘If it appears . ... ..

that there is in the indictment . . . ... an omission to state . . .. ..
anything reguisite to constitute the offence . . . . .. the court . ... ..
shall amend the indictment .. .. .. as may be necessary.’

Where legislation is ambiguous it may be a good reason for constru-
ing it in a particular way, that some other way would lead to im-
possible or irrational results. But reading these words in their plain
ordinary meaning leads to a result at once rational and intelligible.
The object of this part of the subsection would appear to be to meet
a case where an amendment is sought with the trial half completed.
Then if, at that moment, there has already been proof given of the
missing element, and if the accused cannot be prejudiced thereby, the
amendment may, in the discretion of the Judge, be granted. It seems
to me that such a provision offends neither against principle nor au-
thority.”
This appears to be in accord with R. v. FRASER, supra.

In R. v. GERSON, supra, where in response to 2 demand for par-
ticulats the Crown sought to amend the indictment by adding the names
of conspirators, it was held in appeal that the amendment was one of
substance and vitiated the indictment. It was held that in granting the
amendment the Judge had usurped the functions of the Grand Jury.
“The pawer to amend under the Code is a restricted one, not a general
one and the provisions of the Code are not to be construed merely as
setting out exceptions to a general power of amendment.”

It is submitted that in s.310 the consolidation of the sections makes
for clarity, and as well preserves, on the one hand, the principles that
the amendment cannot cure a null indictment, cannot change the trans-
action referred to in the count, and must not result in injustice to the
accused, and on the other hand, the principle that the accused is not to
be permitted, after verdict, 10 raise for the first time technical objections
to the indictment.

AMENDED INDICTMENT NEED NOT BE PRESENTED TO GRAND JURY.

511. Where a grand jury returns a true bill in respect of an in-
dictment and the indictment is subsequently amended in acecord-
ance with section 510, it is not necessary, unless the judge otherwise
direeis, to present the amended indictment to the grand jury, but
the indictment, as amended, shall be deemed to be as valid in all
respects for all purposes of the proceedings as if it had been re-
turned by the grand jury in its amended form.

This is new. In effect it gives the trial judge a discretion to proceed
on the amended indictment (see s.510(7)) or to refer it back to the grand
jury. Tt may be interpreted in the light of the following quotation {rom
R. v. GERSON(1947), 89 C.C.C.138, at p.142:

“In the case at har the three names added to the indictment by the
amendment bhad been disclosed as those of alleged participants in the
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691. Every one who has been commitied for trial, whether he is bailed out
or not, shall be entitled at any time before the trial 1o have copies of the de-
positions, and of his own statement, if any, from the officer who has custody
thereof, on payment of a reasonable sum not exceeding five cents for each folic
of one hundred words.

conspiracy before the Roval Commission which took place months
before the trial. The Grown, however, failed to include the said naraes
in the indictment presented to the grand jury upon which a true bill
was recurned. In the circumstances, one must consider whether or
not there was any power in the Court to make the order of amend-
ment which in fact was made. I am quite unable to find any such
power in the Court. The very foundation of the trial was the indictment
as laid belore and passed upon by the grand jury, and upon that in-
dictment the grand jury were not called upon to consider any evidence
relative to Sokolov, Zheveinov and Harris, Unless the amendment was
one for which authority is expressly conferred, and I can find no such
express authority, the trial judge in granting the amendment usurped
the function of the grand jury whose duty it is to deal with the bill of
indictment as laid before them and to decide whether or not upon
that indictment the accused should be put upon his trial.

The common law rule as to amendment of indictments is shus ex-
pressed by Lord Mansficld in WILKES CASE(1770), 19 How. St. Tr.
1675 at p.1120: "There is a great differcnce between amending indict-
ments and amending inlormations. Indictments are found upon the
oaths of a jury; and ought only to be amended by themselves.’

The care of the Court in these matters is shown in the well-known
formula and practice in securing the permission of the grand jury to
amend in marters of form only. As stated . . . .. in R, v. BAIN-
BRIDGE (1918), 42 D.L.R. 493 at p.508, 30 Can. C.C. 214 at p.230, 42
O.LR. 203: ‘The old formuia “You are content the Court shall
amend matter of form altering ne matter of substance,” is not an idle
phrase, but indicates, in my opinion, precisely the respective duties
of Court and Jury.” See also R. v. LOFTUS(1926), 45 Can. C.C. 390,
59 O.LR. 63,7

InsrrcTion AnD Corres oF DoOCUMENTS.

RIGHT OF ACCUSED.—To inspect.—To receive copies.

512. An aceused is entitled, after he has been committed for trial
or at his trial,
(a) to inspect without charge the indictment, his own statement,
the evidence and the exhibits, if any; and
(b) to receive, on payment of a reasonable fee not to exceed ten
cents per folio of one hundred words, a copy
(i} of the evidence,
(ii} of his own statement, if any, and
iii) of the indictment,
but the trial shall not he postponed to enable the accuszed to se-
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eure copies unless the court is satisfied that the failure of the ae-
cused to secure them before the trial is not attributable to lack of
diligence on the part of the accused. ' '

This section embodies matter appearing in the following sections of
the repealed Code:

$.691, which was 5,597 in the Code of 1892, and 5.74 in R.5.C. 1886,
¢ 174,

$.894, which was 5.653 in the Code of 1892, and s.130 in RS.C. 1886,
c.174. It came from 6 and 7 Wm. IV, ¢114, s.4 (Imp.).

$.895, which was s.654 in the Code of 1892, and s.181 in R.S.C. 1886,
¢.174. At common law the prisoner was not entitled to a copy of the in-
dictment in cases of treason or felony: I Chit, Cr. Law, 403.

$.896, which was s.6b5 in the Code of 1892, and 5.182 in R.3.C. I886,
c.174. It was based upon 11 and 12 Vict, c42, s27 (Imp.).

“I'his section raises the fee for copies of the evidence, indictoient etc,
from five cents to ten cents per folio.

DELIVERY OF DOCUMENTS IN CASE OF TREASON, ETC.—Details.—Wit-
nesses to delivery.—Exeeption,

513. (1) An accused who is indicted for treason or for being an
accessory after the fact to treason is entitled 1o receive, after the in-
dictment has been found and at least ten days before his arraign-
ment,

(z) acopy of the indictment,

(b) alist of the witnesses 10 be produced on the trial to prove
the indictment, and

(c) a copy of the panel of jurors who are to try him, returned
by the sheriff.

(2) The list of the witnesses and the copy of the panel of the
jurors referrved to in subsection (1) shall mention the names, oc-
cupations and places of abode of the witnesses and jurors respectively.

(3) The writings referred to in subsection (1) shall be given to
the accused at the same time and in the presence of at least two wit-
nesses, :

(4) This section does not apply to the offence of ireason by
killing Hex Majesty, or to the offence of treason where the overt act
alleged is an attempt to injure the person of Her Majesty in any
manner or to the offence of being an accessory after the fact in such
a case of treason,

This is the former 5.897. It was s.658 in the Code of 1892 and s.508
in the E.D.C. Subsec.(4) was drawn from 39 and 40 Geo. 111, .96, and 5 &
6 Vict., c.11, Concerning earlier legislation, the following appears in IV
Bl. Com., p.345:

“In cases of high treason, whereby corruption of blood may ensue, or
misprision of such treason, it is enacted by statute 7 W. ITL, c.3, first,
that no person shall be tried for any such treason, except an attempt
to assassinate the King, unless the indictment be found within three
vears after the offence committed: next, that the prisoner shall have
a copy of the indictment, but not the names of the witnesses, iive days
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894. Every accused person shall be entitled at the time of his trial to inspect,
without fee or reward, all depositions, or copies thereof, taken against Him
and returned into the court before which such trial is had, and to have the
indictment on which he is to be tiied read over to him if he so reguires.

895. Every person indicted for any offence shall, before being arraigned on
the indictment, be entitled to a copy thereaf on paying the clerk five cents per
folio of one hundred words for the same, If the court is of opinion that the
same can be made without delay to the trial, but not otherwise,

896. Every person indicted shall be entitled to a copy of the depositions re-
turned into court on payment of five cents per folio of one hundred words
for the same.

(2} If a copy is not demanded before the opening of the assizes, term, sittings
or sessions, the person indicted shall be entitled to such copy if the court is
of opinion that the same can be made without delay 10 the trial, but nor
otherwise. .

(3) The court may, if it sees fit, postpone the trial on account of such copy
of the depositions not having been previously had by the person charged.

897. When any one is indicted for treason, or for being accessory after the
fact to treason, there shall be delivered to him after the indictment has been
found, and at least ten days be fore his arraignment.

(a) a copy of the indictment; .

(&) a list of the witnesses to be produced on the trial to prove the indiciment;
and

(c) a copy of the panel of the jurors who are to try him returned by the sheriff.
{2} The list of the witnesses and the copy of the panel of the jurors must
mention the names, occupations, and places of abode of the said witnesses
and jurors.

(3} The documents aforesaid must all be given to the accused at the same time
and in the presence of rtwo witnesses.

{4) This section shall nor apply to cases of treason by killing His Majesty, or
to cases where the overt act alleged is any attempt to injure his person in any
manner whatever, or to the offence of being accessory after the fact to any
such rreason.

at least before the trial; that is, upon the true construction of the Act,
before his arraignment; for then is his time to take any exceptions
thereto, by way of plea or demurrer: thirdly, that he shall also have
a copy of the panel of jurors two days before his trial: and lastly, that
he shall have the same compulsive process to bring in his witnesses for
him, as was usual to compel their appearance agamst him. And, by
statute 7 Ann. c.21 (which did not take place till after the deceuse of
the Jate pretender) all persons, indicted for treason or misprision there-
of, shall have not only a copy of the indictment, buc.a list of all the
witnesess to be produced, and of the Jurors impanelled, with their
professions and places of abade, delivered to him ten days belore the
-trial, and in the presence of two witnesses; the better to prepare him
to make his challenges and delence. But this last act, so far as it af-
fected indictments for the inferior species of high treason, respecting
coin and the royal seals, is repealed by the statute of 6 Geo. 111, ¢.53,
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else it had been impossible to have tried those offences in the same
circuit in which they are indicted: for ten clear days, between the
finding and the trial of the indictment, will exceed the time usually
allotted for any session of oyer and terminer. And no person indicted
for felony is, or (as the law stands) ever can be, entitled to such copies,
before the time of his trial.”

In R. v. WILLIAMS & JONES(1840), 2 Mood. C.C.140, Sir J. Camp-
bell, A.G., in the argument, at p.159 said:

“Now what was the object of the statute of 7 Will. III, and the statute

of Anne? The object of these statutes was to enable the prisoner to

prepare for his trial, to know the charge preferred against him, the

jurors by whom he was to be tried, and by what witnesses the Crown

would attempt to bring home the charge against him.”

In 1 East, p.J15 it is said that:

“Therefore, by fair construction of the whole law upon this subject,
such opportunity ought to be afforded to the prisoner, as that he may,
if he please, have counsel assigned to him so long before his trial as
the law requires that he shall be furnished with a copy of the indict-
ment, namely 10 days.”

Holdsworth's Hist. Vol. VI, pp.232-234 regards the Act 7 Wm. 1IJ,
c.3, as the outcome of a struggle between the pecrs and the commons
concerning the privileges of the peerage.

Pike's History of Crime in England, Vol. T, p.324, speaks of it as “not
the least remarkable effect of the attention directed, after the Revolu-
tion {of 1688) to the harshness of judges and of legal rules”

RELEASE OF EXHIBITS FOR EXAMINATION OR TEST.——Disobeying order.

514, (1) A judge of a superior court of criminal jurisdiction or
of a court of eriminal jurisdiction may, on summary application on
behalf of the acecused or the prosecutor, after three days’ nolice to
the accused or prosccutor, as the case may be, order the release of
any exhibit for the purpose of a scientific or other test or examina-
tion, subject to such terms as appear to be necessary or desirable
te ensure the safeguarding of the exhibit and its preservation for
use at the trial.

(2) Every one who fails to comply with the terms of an order
that is made under subsection (1) is guilty of contempt of court and
may be dealt with summarily by the judge or magistrate who made
the order or before whom the trial of the accused takes place.

This is the former s.695 subsecs.(3) and (1) which were passed in 1950.
The purpose of these provisions, as set out in an explanatory note to
s.10 of the Criminal Code Amendment Bill of that vear, is to enable a
judge or magistrate to order the release of an exhibit for examination
between the time of the preliminary inquiry and the time of the trial.
“This provision could be applied, €.g., to a firearm that it was desirable
to have exaumined by a ballistic expert.”

See 5.462, ante.
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695. (3) Any judge of a superior, district or county court or in the Northwes!
Territaries or the Yukon Territory a stipendiary magistrate, may, on summary
application on behalf of the accused or the Crown, after three days notice to
the accused or counsel acting for the Crown, as the case may be, order the
release of any exhibit for the purpose of any scientific or other test or exam-
ination, subject to such ierms as appear necessary or desirable to ensure the
safeguarding of the exhibit and its preservation for use at the trial,

(4) Any person failing to comply with the terms of any such order is guilty of
contempt of court and may be dealt with summarily by the judge who made the
order or before whom the trial of the accused person takes place.

900. When the accused is called upon to plead he may plead either guilty or
not guilty; or such special plea as is in this Part subsequenily provided for.

(2) If the accused wilfully refuses to plead, or will not answer directly, the court
may order the proper officer to enter a plea of not guilty.

901. No person prosecuted shall be entitled as of right to traverse or postpone
the trial of any indictment preferred against him in any court, or to imparl, or
to have time allowed him to plead or demur to any such indictment.

(2} If the court before which any person is so indicted, upon the application of
such person or otherwise, is of opinion that he ought to he allowed a further
time to plead or demur or 1o prepare for his defence, or otherwise, such court
may grant such further time and may adjourn the trial of such person to a fu-
ture time in the sittings of the court, or to the next or any subsequent session
or sittings of the court, and upon such terms, us to bail or otherwise, us to the
conrt may seem meet, and may, in the case of adjournment to another session
or sittings, respite the recognizances of the prosecutor and witnesses accord-
ingly.

(3) In such cases rhe prosecutor und witnesses shall be bound to attend 1o
prosecute and give evidence at any subsequent session or sittings without enter-
ing into any fresh recognizances for that purpose.

Prras,

PLEAS PERMITTED.—Refusel to plead.—-Allewing time to plead.

515. (1) An accused who is called upon to plead may plead
guilty or not guilty, or the special pleas authorized by this Part and
no others.

(2) Where the accused refuses to plead or does not answer
directly the court shall order the clerk of the court to enter a plea of
not guilty.

(3) An accused is not entitled as of right to have his trial post-
poned but the court may, if it considers that the accused should be
allowed further time to plead, move to quash, or prepare for his
defence or for auy other reason, adjourn the trial 10 a later time in
the session or sittings of the court, or 10 the next or any suhsequent
session or gittings of the court, upon such term as the court con-
siders proper.

This combines the former ss 900 and 901(1) and (2). Subsec.901{3) has
been dropped as unnecessary in view of the [acr that provisions for
binding over the prosecutor have been dropped. 5.669 post, covers the
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case of a witness who is bound over. The words "“and no others” in sub-
sec.(1) were taken from s.905(1). _ o '

5.900 was s.657 in the Code of 1892, and ss.144 and 145 in R.5.C.
1886, c.174. Corresponding provisions were contained in s516 of the
ED.C. and came from 7 and 8 Geo..1V, .28, ss.1 and 2 (Imp.).

Subsecs.(1) and (2) of $.901 were in 5.630 of the Code of 1892, and s.141
of R.S.C. 1886, c.174. These provisions came from 60 Geo. 11T and 1 Geo.
1V, c4, ss.1 and 2; 14 and 15 Vict, €100, 5.27 (Imp.).

In R. v. BOYLE(1954), 218 L. T.70 it was said that where an accused is
charged in an indictment containing more than one count (whether they
are of a different nature or merely alternative) each count should be
put to him separately and his plea should be taken separately on each
count, : :

Subsec.(2) is important, in that it raises the point that very often an
accused will plead guilty with some qualifying words which are in effect
exculpatory. A plea of guilty should be unequivocal, and the court
should not accept it unless it is, but should direct the entry of a plea of
not guilty. By way of illustration reference may be made to R. v. RICH-
MOND(1917), 20 C.C.C.8Y. In that case it appeared that there had been
a plea of guilty to a charge of unlawful possession of opium, although
there was some dispute as to what actually had taken place before the
magistrate. However, hefore any penalty was imposed, the accused said
to the magistrate that he did not know what was in the parcel when he
received it from the express oflice. The following is quoted from the
judgment on appeal: .

“Even though a prisoner has pleaded guilty, yet il while the case is
still in course of being dealt with and the proceedings are not cJosed
it plainly appears that the accused mnever intended to admit the truth
of a fact which is an essential ingredient in his guilt and therefore
pleaded guilty under a misapprehension of what constituted guilt it
is. T think, clearly the duty ol any presiding Judge or Magistrate to
offer o allow him 1o withdraw his plea if he so desires and to enter
a plea of ‘not guilty’.” _

In 2w, MeNATLY(19534), 217 1.T.Jo.815, it was held that the question
whether or not a prisoner should be allowed to withdraw a plea of
guilty before he is sentenced was'a matter entirely within the discretion
of the trial judge, but once judgment was pronounced a plea could not
be withdrawn. R. w. SEFLL{1840),9 C. & P.346; R. v, PLUMMER, [1902]2
K.13.580 referred to; R. v, BLAKEAMORFE(1948), 35 Cr. App.R.49, not fol-
lowed.

The old words “traverse” and “impar!” used in 5.901({]) are not con-
tinued. Taschercan'’s Code quotes Stephen’s Commentaries as saying that
to traverse properly signifies the general issue or plea of not guilty. 1t
seems however to have had a setondary meaning as implying the need
for a postponement. To imparl was said “to have license to settle a liti-
gation amicably, to obtain delay for adjustment”: Wharton’s Iaw Lexi-
con.

Of the 14 and 15 Vict, c.100, .27, Taschereau p.712 quotes CGreaves
to the effect that traverses were the oecasion of much injustice which the
section was designed to obviate. :
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903, (1) The following special pleas and no others may be pleaded, according
to the provisions hereinafter contained, that is to say, a plea of auirefois acquit,
a plea of autrefois convict, a plea of pardon, and such pleas in cases of de-
famatory libel as are hereinafter mentioned,

906. The plea of autrefois acquit, autrefois convict, and pardon may be pleaded
together, and if pleaded shall be disposed of before the accused is called on to
plead further,

(2) If every such plea is disposed of against the accused he shall be allowed to
plead not guilty.

(3) In any plea of autrefois acquit or autrefois convict it shall be sufficient
for the accused to state that he has been lawfully acquitted or convicted, as the
case may be, of the offence charged in the count or counts 10 which such plea
is pleaded, indicating the time and place of such acguittal, or conviction.

“In felonies, the prisoner has no right to postpone his trial, but the
court, on proper grounds, will always postpone the trial. Under this
section, therefore, no defendant in a case of misdemeanour can insist
on postponing his trial; but the court in any case, upon proper grounds
being adduced, not only may, but ought to, order the trial to be post-
poned.”

SPECIAL PLEAS.—In case of libel.-—Disposal.—Pleading over.—Statement
suflicient. . :

516 (1) An accused may plead the special pleas of

(a) autrefois acquit, '
(b} autrefois convict, and
(c) pardon.

(2) An accused who is charged with defamatory libel may plead
in aceordance with sections 520 and 521.

(3) The pleas of autrefois acquit, autrefois conviet and pardon
shall be disposed of by the judge without a jury before the accused
is called upon to plead further.

(4) When the pleas referred to in subsection (3) are disposed
of against the accused he may plead guilty or not guilty.

(3) Where an aceused pleads autrefois acquit or autrefois convict
it is sufficient if he

(a) states that he has heen lawfully acquitied or convicted,
a8 the case may be, of the offence charged in the count to
which the plea relates, and

(b) indicates the time and place of the acquittal or conviction.,

This comes {rom the former ss.905(1) and 906, The former was s.631
(1) in the Code of 1892, the latter s.631(3) and (4). These provisions were
in RS.C. 1886, c.171, s.146, and s.631(3) came from 11 und 15 Vict., ¢.100,
528 (Imp.). It may be said, however, that the provisions of the Code
were based more directly upon $5.498 and 499 of the E.D.C.

'This section eflects a change in procedure in that the special pleas
are to be tried by the judge alone, for the reason that questions of juris-
diction or ol the identity of offences are primarily questions of law, de-
pending upon the application of the rule that a person is not to be
placed twice in jeopardy {or the same cause.
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The following appears in R. v. TAYLOR(1914), 22 C.C.C.234, at p.

237
“In order to establish successtully a plea of autrefois acquit or convict,
or of res judicata, it is necessary that the former conviction or decision
must have been given by a court having jurisdiction to do so: WEMYSS
. HOPKINS(1875), LR, 10 Q.B. 878, at p.881 ... ... "

At p.239:
“I think the law is clear that in the present case the burden of proof
was upon the accused. Upon a plea of autrefois convict or acquit or of
res judicata, where the previous decision pleaded is that of an inferior
Court, the burden of proving that that Court was a Court of competent
jurisdiction rests upon the delence, i.c., upon the party pleading the
previous decision,”

It was held too in R, v. MacDONALD(1942), 78 C.C.C.301 that the
question of identity of offences may he decided by the judge withour
empanclling a jury where that is the only question and the facts are not
in dispute.

See notes to s.11 ante, and 5.518 post, also Re McKENZIE{1958), 105
C.C.C252.

EVIDENCE OF IDENTITY OF CHARGES.

317. Where an issue on a plea of autrefois acquit or autrefois
convict is tried, the evidence and adjudication and the notes of the
judge and official stenographer on the former trial and the record
transmitted to the court pursuant to section 462 on the charge that
is pending before that court, are admissible in evidence to prove or
to disprove the identity of the charges.

This i1s the former s.908. It was 5.632 in the Code of 1892, and s.501
in the E.D.C. See 55.532 and 572 post.

WHAT DETERMINES IDENTITY.—Allowance of special plea in part.
518. (1) Where an issue on a plea of autrefois acquit or autre-
fois convict to a count is tried and it appears

{a) that the matter on which the accused was given in charge
on the former trial is the same in whole or in part as that on
which it is proposed to give him in charge, and

(b) that on the former trial, if all proper amendments had
been made that might then have been made, he might have
been convicted of all the offences of which he may be convicted
on the count to which the plea of autrefois acquit or auitre-
Jois convict is pleaded,

the judge shall give judgment discharging the accused in respect
of that count. ' :

(2) The following provisions apply where an issue on a plea of
autrefois acquit or autrefois convict i3 iried, namely,

(a) where it appears that the accused might on the former
trial have been convicted of an offence of which he may be
convicted on the count in issue, the judge shall direct that the
accused shall not be found guilty of any offence of which he
nright have been convicted on the former trial, and
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908. On the trial of an issue on a plea of autrefols acquit or autrefois convict
the depositions transmitted to the court on the former trial, together with
the judge's and official stenographer’s notes if available, and the depositions
transmitted 1o the court on the subsequent charge, shall be admissible in evi-
dence 10 prove or disprove the identity of the charges.

907. On the trial of an issue on a plea of autrefois acquit or autrefois convict
to any count or counls, if it appear that the matrer on which the accused was
given in charge on the former trial is the same in whole or in part as that on
which it is proposed to give him in charge, and that he might on the former
trial, if all proper amendments had been muade which might then have been
made, have been convicted of all the offences of which he may be convicted on
the count or counts to which such plea is pleaded, the court shall give judgment
that he be discharged from such count or counts,

(2) If it appear that the accused might on the former trigl have been convicted
of any offence of which he might be convigted on the count or counis to which
such plea is pleaded, bur that he may be convicted on any such count or counts
of some offence or offences of which he could not have been convicted on the
former trial, the court shall direct that he shall not be convicied on any such
count or counts of any offence of which he might have been convicted on the
former trial, but thar he shall plead over as to the other offence or offences
charged.

(b) where it appears that the aceused may be convicted on the
count in issue of an offence of which he could not have heen
convicted on the former trial, the accused shall plead guilty or
not guilty with respect to that offence.

This is the former s.907. It was s.631(0) and (6) in the Code ol 1892
and s.499 in the EI.C.

To illustrate subsec.(2), suppose that a prisoner is charged in counts
A. & B, and pleads awlrefois convict, i.e., that he was convicted of these
offences on a previous occasion. The court finds that count A. is for
an alfence inciuded in one of which he was convicted on the previous
occasion, and of which he might then have been convicted, It will de
cide 1that he is not to be convicted on that count.

As to count B. the Couart finds thae this is new and that it was not
involved in any issue previcusly before the court. 1e will therefore direct
him to enter a plea ol guilty or not guilty on the merits.

See also nowes to ss.11 and 516, ante, annd cases there cited esp. R,
BARROW. Also R. . BIRD(1831}, 2 Den.CCY9Y; R v, MITCHELT,
(1911}, 19 C.C.C.113.

CIRCUMSTANCES OF AGGRAVATION.—Effcet of previons charge of murder
or manslaughter—Effect of previous charge of infanticide or manslaughter,

5319. (1) Where an indictment charges smbstantially the same
offence as that charged in an indictment on which an accused was
previously convicted or acquitted, but adds a statement of intention
or circumstances of aggravation tending, if proved, to inerease the
punishment, the previous conviction or aegmittal bare the subse-
quent indictment.
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(2) A conviction or acquittal on an indictment for murder bars
a subsequent indictment for the same homicide charging it as man-
glaughter or infanticide, and a conviction or acquittal on an indict-
ment for manslaughter or infanticide bars a subsequent indictment
for the same homicide charging it as murder. ,

(3) A conviction or acquittal on an indictment for infanticide
bars a subsequent indictment for the same homicide charging it as
manslaughter, and a conviction or acquittal on an indictment for
manslaughter bars a subsequent indictment for the same homicide
charging it as infanticide.

This is the former s.909, altered to include infanticide, 5909 was
5.633 in the Code of 1892, and s.500 in the E.D.C. :

T'his section should be read with ss.516-518. As to subsec.(1) see R. v.
ELRINGTON and R, v. MILES noted under s.11 ante, pp. b3 and 51.

Subsec.(2) has come into controversy in its relation to the former
5.951(2) (now 5.569) and s.1014(3) (now s.592(4) ), in cases where charges of
murder resulted in conviclions [or manslaughicr. In R. v. FERGUSON
(1945, 84 C.C.C.147, on appeal by the Crown, it was said:

“To set aside a proper verdict of acquittal of murder in order that
the accused might be re-tried and conceivably found guilty of man-
slaughter would amount to a circumvention of ss.(2) of 5.909 of the
Criminal Cede (quoted). If a bar to a second indictment how can the
Court order a re-trial on the first indictment, in order that the Crown
may make out a case ol manslaughter against him.”

In R. v. PASCAL(1949), 95 C.C.C.288, O'Halloran, J.A,, in.a dissent-
ing judgment said at p.294: : :

“But if onc concludes (as 1 do) that 5.1014(3) confers jurisdiction to
direct a new trial for manslanghter after setting aside a verdict for
manslaughter upon an indictment for murder, then 1 read it as the
master section, and s.909(2) is then required to be construed in a way
that permits the operation ol the master section. In other words, the
indictment for manslaughter in such a case cannot be regarded as a
‘second indictment” which Parliament intended when s.909(2) was en-
acted . ... .. In my judgment s.909(2) must be related to and read with
s.951(1), (2) and (3) and s.1014(3), and its language interpreted flexibly
to strengthen and not to defeat the legal policy dictated by the latter
master sections.”

In WELCH v. R, [1950]S.C.R. 412, at p.422, Kerwin, J. (now C.].},
expressed the opinion that a previous conviction or acquittal mentioned
in 5.909(2) must mean a general conviction or acquittal. But it must be
remembered that this again was in a dissenting judgment. The majority
held, without referring to s.909(2), that under s.1014(3) it was manda-
tory upon the court ol appeal either 1o direct a verdict of acquittal to
be entercd, or to direct a new trial.

LIBEL, PLEA OF JUSTIFICATION.—Where more than onc sense alleged.—
Plea in writing.—Reply.

520. (1) An accused who is charged with publishing a defam-
atory libel may plead that the defamatory matter published by him
was true, and that it was for the public benetit that the matter should
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909, When an indictment charges substanticlly the same offence as that charged
in the indictment on which the accused was given in charge on a former trial,
but adds a statement of intention or circumstances of aggravation tending if
proved to increase the punishment, the previous acquittal or conviction shall be
a bar to such subsequent indictment.

{2) A previous conviction or acquittal on an indictment for murder shall be a
bar 1o a second indictment for the same homicide charging it as manslaughter;
and a previous conviction or acquittal on an indictment for manslanghter shall
be a bar to a second indiciment for the same homicide charging it as murder.

$10. Every one accused of publishing a defamatory libel may plead that the
defamatory matter published by him was true, and that it was for the public
benefit that the matters charged should be published in the manner and at the
time when they were published.

(2) Such plea may justify the defamatory matter in the sense specified, if any,
in the count, or in the sense which the defamatory matter bears without any
such specification; or separate pleas justifVing the defamatory marier in each
sense may be pleaded separately to each as if two libels had been charged in
separate counts,

(3} Every such plea must be in writing, and must set forth the particular fact
or facts by reason of which it was for the public good that such matters should
be so published.

(4) The prosecutor may reply generally denying the truth thereof.

have been published in the manner in which and at the time when it
was published.

(2) A plea that is made under subsection (1) may justify the
defamatory matter in any gense in which it is specified in the count,
or in the sense that the defumutory matter bears without being
specified, or separate pleas justifying the defamatory matter in each
sense may be pleaded separately to each count as if two libels had
heen charged in separate counts.

(3) A plea that is made under subsection (1) shall be in writing,
and shall set out the particular facts by reason of which it is alleged
to have been for the public good that the matter should have heen
published.

{4) The prosecutor may in his reply deny generally the truth of
a plea that is made under this zection.

This is the former s.910. Tt was 5.634(1) and (2) in the Code of 1892,
and part of $502 in the ED.C. Earlier provisions as to criminal libel
were contained in RS.C. 1886, . 168,

See $3.247-230 and 261 ante, and notes thereto,

See also 5021 (plea of justification).

PLEA OF JUSTIFICATION NECESSARY TO TRY TKUTH.—Not guilty in ad-
dition,—EiTeet of plea on punishment, _
521. (1) The truth of the matters charged in an alleged libel
shall not be inquired into in the absence of & plea of justification
under seetion 52() unless the aceused is charged with publishing the
libel knowing it te be false, in which case evidence of the truth may
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be given to negative the allegation that the accused knew that the
libel was false. :

(2) The accused may, in addition to a plea that is made under
section 520, plead not gnilty and the pleas shall be inquired inte
together.

(3) Where a plea of justification is pleaded and the accused is
convicted, the court may, in pronouncing sentence, consider whether
the guilt of the accused is aggravated or mitigated by the plea.

This is the former 5,911, It was 5,.634(3) and {4) and part of 5502 in
the Code of 1892, with which 6 and 7 Vict,, ¢.96 1s cited.

See 5:.247-2650 and 261 ante, and notes thercro.

PLEA OF NOT GUILTY.
522. Any ground of defence for which a special plea is not
provided by this Act may be relied upon under the plea of not guilty.

This is the former s.903(2). It was s.631{2) in the Code of 1892, and
part of 5498 in the ED.C. See s.515 ante, especially subsec.(2).

DEFENCE aF INSANITY.

INSANITY OF ACCUSED WHEN OFFENCE COMMITTED.—Special finding.—
Custody after finding.

523. (1) Where, upon the trial of an accused whe is charged
with an indictable offence, evidence is given that the accused was in-
sane at the time the offence was committed and the accused is ac-
quitted,

(a) the jury, or

(b) the judge or magistrate, where there is no jury,
shall find whether the accused was insane at the time the offence was
committed anid shall declare whether he is acquitied on account of
insanity.

(2) Where the accused is found to have been insane at the time
the offence was commilted, the court, judge or magistrate before
whom the irial is held shall order that he be kept in striet custody
in the place and in the manner that the court, judge or magistrate
directs, until the pleasure of the Lieutenani-Governor of the province
is known.

This is the [ormer s466, so worded as to be applicable to all trials
of indictable offcuces, whether with or without jury. 8.966 was 5.736 in
the Cade ol 1892 and part of R.S.C. 1886, ¢ 174, 5252

See ss.16 and 451{cy ante. :

As o the maising of the issuc reference may be made to R v, DASH-
WOODO912), 28 Gr. App.RUIGT. In that case appellant was delunded by
commsel. He refused 1o allow counsel to raise a delence ol insanity on his
behalf and informed the Judge that he did not wish to be defended by
counsel assigned to him, Gounsel accordingly withdrew, hut, at the sug-
gestion of the Judge, remained in Court as amiéci cuvige and called the
attention of the Judee to evidence bearing on the guestion of insanity,
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911, The truth of the matters charged in an alleged libel shall in no case be
inquired inio without the plea of justification aforesuid unless the accused is
put upon his trial upon any indictment or information charging him with pub-
lishing the libel knowing. the same to be false, in which case evidence of the
truth may be given in order 1o negative the allegution that the accused knew
the libel 10 be faise.

{2) The accused may, in addition to such plea, plead not guilty and such pleas
shall be inquired of together,

(3) If, when such plea of justification is pleaded the accused is convicted, the
court may, in pronouncing sentence, consider whether his guilt is aggravated or
mitigated by the plea.

905. (2) All other grounds of defence may be relied on under the plea of not
puilty.

966. Whenever evidence is given upon the trial of any person charged with an
indictable offence, that such person was insane af the time of the commission of
such offence, the jury, if they acquit such person, shall be required to find,
specially, whether any such person was insane at the time of the commission of
such offence, und to declare whether he is acquitted by it on account of such
insanity.

(2} If the jury finds that such person was insane at the time of committing such
offence, the court before which such wrial is had shall order such person to be
kept in strict custody in such place and in such manner as to the colirt seems
fit, until the pleasure of the lieutenant governor is known.

but apart {rom this, that ssue was not raised. After conviction, accused

applied for leave 1o call fresh ¢vidence on the question of insanity. LT'he

Court refused the application. Per Flumphreys, J.
"It is the view of the appellant’s counsel that he would have been well
advised 10 raise the question ol the appellant’s sanity at the trial,
but it was Lhe express desire and indeed, the avowed (letermmanon
of the appellant that no such issue should be raised. This is, therefore,
not a case in which some new evidence has come to light which was
never dreamt of in the course of the trial. This is, in effect, an applica-
tion that the Court should substitute itself for the jury as a tribunal of
fact and try the case anew on a new issue and on new pleas which were
never before the jury. This Court has no power to order a new trial
and, dealing with the present case, it would indeed require some very
remarkable circumstances to justily the Court in turning iiself into
a tribunal of fzct 1o deride such an important matter, when that matter
was deliberately withheld from the consideration of the jury by the
person who is now asking the Court to embark on the inquiry.”

INSANITY AT TIME OF TRIAL.—Trial of issne.—If sane, trial procecds.—If
insane, order for custody.—Subsequent trial.

524. (1) A court, judge or magistrate may, at any time before
verdict, where it appears that there is sufficient reason to doubt that
the accused is, on account of insanity, capable of conducting his
defence, direct that an issue be tried whether the accused is then, on
account of insanity, unfit to stand his frial.
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{(2) For the purposes of suhsectlon {1}, the following provisions
apply, namely,

(a) where the accused is to be tried by a court eomposed of a
judge and j jury,

(i) if the iseue is directed before the accused is given in
charge to a jury for trial on the indictment, it shall be tried
by twelve jurors, or in the Provinece of Alberia, by six
jurors, and

(ii) if the issue is directed after the accused has been given
in charge to a jury for trial on the indictment, the jury
shall be sworn to try that issue in addition to the issue on
which they are already sworn; and

{b) where the accused is to be tried by a judge or magistrate,
be ghall try the issue and render a verdict.

(3) Where the verdict is that the accused is not unfit on account
of ineanity to stand his trial, the arraignment or the trial shall
proceed as if no such issue had been directed.

(4) Where the verdict is that the accused is unfit on aceount of
insanity to stand his trial, the court, judge or magisirate shall order
that the accused be kept in custody until the pleasure of the Lieu-
tenant-Governor of the province ie known, and any plea that has
bheen pleaded shall be set aside and the jury shall he discharged.

(5) No proceeding pursuant to this section shall prevent the ac-
cused from being tried subsequently on the indictment.

This is the former s.967, adapted similarly to s.523. It was 5.736 in
the Code of 1892 and part of R.S.C., 1886, ¢.174, 5.252. Similar provisions
were contained in s.517 of the E.D. (,.

See ss.16 and 451{c) ante, also article on Unfitness to Plead, 216 L.T . Jo.
514 and h25.

ﬁg};qNITY OF ACCUSED TO BE DISCHARGED FOR WANT OF PROSECU.

525, Where an accused who is charged with an indictable offence
i brought before a court, judge or magistrate to be discharged for
want of prosecution and the accused appears to be insane, the court,
judge or magistrate shall proceed in accordance with section 524
in g0 far as that section may he applied.

This is the former 5968, adapted similarly to $5.523 and 524, It was
5,739 in the Code of 1892, and R.S.C. 1886, ¢.174, 5.256. It came almost
verbatim from 39 and 40 Geo. 11, ¢.94, the preamble of which reads in
part as toliows:

“Whereas persons charged with High Treason, Murder or Felony may
have been or may be of unsound mind at the time of committing the
offence . . . ... and by reason of such insanity may have bheen or may
be found not guilty of such offence, and 1t may be ddngerous to permit
persons so acquitted to go atlarge: .. ...,

CUSTODY OF INSANE PERSONS,

526. Where an accused is, pursuant to this Part, found to be
insane, the Lientenant-Governor of the province may make an order
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967, If at any time after the indictment is found, and before the verdict is
given, it appears to the court that there is sufficient reason to doubt whether the
accused is then, on account of insanity, capable of conducting his defence, the
court may direct that an issue shall be tried whether the accused is or is not
then, on account of insanity, unfit 1o take his trial.

(2) If such issue is directed before the accused is given in charge to a jury for
trial on the indictment, such issue shall be tried by any twelve jurors, or in the
province of Alberta, by any six jurors.

(3) If such issue is directed after the accused has been given in charge to a jury
for trial on the indiciment, such jury shall be sworn to try this issue in addition
to that on which they are already sworn.

(4) If the verdict on this issue is that the accused is not then unfit to take his
trial, the arraignment or the trial shall proceed as if no such issue had been
directed.

(5) If the verdict is that he is unfit on account of insanity, the court shall order
the accused 1o be kepf in custody till the pleasure of the licutenant governor of
the province shall be known, and any plea pleaded shall be set aside and the
jury shall be discharged.

f6) No such proceeding shall prevent the accused being afterwards ried on
such indictment,

968. If any person charged with an indiciable offence is brought before any
court before which such person might be tried for such offence to be discharged
for want of prosecution, and such person appears to be insane, the court shall
order a jury to be empanelled to try the sanity of such person, and if the jury so
empanelled finds him insane, the court shall order such person to be kept in
strict custody, in such place and in such manner as to the court seems fit, uniil
the pleasure of the lieutenant governor is known.

969. In all cases of insanity so found, the leutenant governor may make an
order for the safe custody of the person so found to be insane, in such place
and in such manner as to him seems fit.

for the safe custody of the a(‘cused in the place and in the manner
that he may direct.

This is the former s.969. It was 5.740 in the Code of 1892 and came
from R.5.C. 1886, c.174, s5.233 and 257.

In MURDOCH v, ATTORNEY GENERAL FOR BRITISH COL-
UMBIA(1939), 73 C.C.C.222, it was argued thar: “the verdict of the jury,
‘not guilty on account of insanity’, was a verdict of acquittal and in con-
sequence the power of the Criminal Code was exhausted thereby and
David Murdech therefore lelt the domain of the c¢riminal law and came
within the domain of property and civil rights and that accordingly 5.969
of the Criminal Code is ultra vires” to the extent that it was in conflict
with the Lunacy Act of the Province, The constitutional question was not
decided, and the matter in question was disposed of on other grounds.

It was held in Re DUCLOS(1907), 12 C.C.C.278, that the order may
be made in respect of a prisoner found sane at time of trizl but insane
at the time of committing the offence.
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PRISONER MENTALLY ILL.—Custody in safe keeping.—Order for imprison.
ment or discharge.—Order for transfer to custody of Minister of Health,—

“Prison™,

927. (1) The Lieutenant-Governor of a provinee may, upon
evidence satistfactory to him that a person who is insane, mentally ill,
mentally deficient or feeble-minded is in custody in a prisen in that
province, order that the person be removed 1o a place of safe-keeping
to be named in the order.

(2) A person who is removed 1o a place of safe-keeping under an
order made pursuant to subsection (1) shall, subject to subsections
(3) and (4), be kept in that place or in any other place of safe.
keeping in which, from lime to time, he may be ordered by the Lieu-
tenant-Governor to be kept.

(3) Where the Licutenant-Governor is satisfied that a person to
whom subsection (2) applies has recovered, he may order thal the
person

{a) be returned to the prison from which he was removed
pursuant to subsection (1), if he is liable to further custady
n prison, or

(b} be discharged, if he is not liable 1o further custody in
prison,

(4) Where the Lientenant-Governor is satisfied that a person to
whom subsection (2) applies has partially recovered, he may, where
the person is not liable to further eustody in prison, order that the
person shall be subject to the direction of the Minister of Health for
the province, or such other person as the Lientenani.Governor may
designate, and the Minister of Health or other person designated
may make any order or direction in respect of the custody and care
of the person that he considers proper.

(5) In this section, “prison” means a prison other than s peni.
tentiary, and includes a reformatory school or industrial school.

This is a re-dralt of the lormer 5970, That section in cifferent terms
was 5.711 in the Code of 1892 and came from R.S.C. 18806, c.174, 5.258.
It was put in the [orm in which it appeared in the repealed Code by
1935, c.b6, 5.15.

‘The purpose of the scction js to provide for cases where persons
mentally ill are in institutious as u rvesult of criminality but who have
not recovered sulficientdy for it to be safe to discharge them when they
have ceased 1o be liable to punishiment. Under this section it is permis-
sible to turn them over to provincial authorities 1o be detained on pro-
bation.

It was held in CHAMPAGNE v, PLOUFFE gnd ATTORNEY GEN-
ERAL FOR QUEBEC(1942), 77 C.C.C.87, that the discretion of the Lieu-
tenant-Governor under s.970 is not subject to control by the courts.

It was held in TRENHOLM v. ATTORNEY GENFRAL FOR ON-
TARIO, [1940]5.C.R.301, that this section did not authorize the issue of
a warrant by the Lieutenant-Governor to detain alter the expiration of
the remand, a person who was charged with a criminal offence and re-
manded {or mental examination. Sce s.451{c)(i)(A) ante, passed in 1930.
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970. (1) The Lieutenant-Governor, upon evidence satisfactory to him that
any person imprisoned in any prison other than a penitentiary for an oflence,
or imprisoned in safe custody charged with an offence, or imprisoned for not
finding bail far good behaviour, or to keep the peace, is insane, mentally ill, or
mentally deficient, may order the removal of such person to a place of safe
keeping, and such person shall remain there, or in such other place of safe
keeping as the Lieutenant-Governor from time to rime orders, until his com-
plete or partial recovery is certified 1o the satisfaction of the Lieutenant-
Governor, who may then order such person back to imprisonment, if then
liable thereto, or otherwise to be discharged; provided that where such person
is confined in a mental hospital or other provincial institution, he shall, if and
when he is not Liable to be returned to imprisonment, be subject to the direc-
tion of the provincial Minister of Health, or such other person as the Lieu-
tenant-Governor in Council may designate, who may make such orders or
directions in rexpect of such insane person as he may deem proper.

(2) Without limiting in any way the application of the provisions contgined in
the next preceding subsection of this section, the Lieutenuni-Governor upon
evidence satisfactorv to him that a person imprisoned in a reformatory prison,
reformatory school or industrial school, is feebie minded, mentally ill or men-
tally deficient, may order the removal of such person to a place of safe keeping;
and the person so removed shall remain there or in such other place of safe
keeping as the Lieutenant-Governor may from time to time order, until his
complete or partial recovery is certified 1o the satisfaction of the Liewtenant-
Governor who may then order the person back to imprisonment, if he is then
liable thereto, or if otherwise, that he be discharged: Provided that where such
person is confined in a mental hospital or other provincial institution he shall,
if and when he is not liable to be returned to imprisonment, be subject to the
direction aof the provincial Minister of Ilealth, or such other person as the
Lieutenant-Governor in Council may designate, who may make such orders or
directions in respect of such insane person as he may deem proper.

816. Every corporation against which a bill of indictment is found at any court
having criminal jurisdiction shall appear by attorney in the court in which such
indictment is found and plead or demur thereto.

(CORPORATIONS,

APPEARANCE BY ATTORNEY.

528. Every corporation against which an indictmeni is found
shall appear and plead by counsel or agent,

This is the former s916 with the words “counsel ar agent” substi-
tuted for “attorney”. “Counsel” 1s defined in s.2{7) anie. S916 was s.635
in the Code of 1892, and R.5.C. 1886, ¢.174, 5.155.

See 5.452 ante, for note on the criminal lability of corporations, and
5.623 post, as to penalty.

NOTICE TO CORPORATION.—Contenls of notice.—How served.

529, (1) The clerk of the eourt shall, where an indictment is
found against a eorporation, cause a notice of the indiciment to be
gerved upen the corporation,
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(2) A notice of an indictment referred to in subsection (1) shali
set out the nature and purport of the indictment and advise that,
unless the corporation appears amd pleads within seven days after
service of the notice, a plea of not gnilty will be entered for the ac-
cused by the court, and that the trial of the indictment will be preo-
ceeded with as though the corporation had appeared and pleaded.

(3) Where a corporation to which this section applies

(a)} iz a municipal corporation, the notice shall be served by
delivering it to the mayor, treasurer or clerk of the corpe-
rauon, or

(b) is a corporation other than a municipal corporatlon, the
notice shall be served by delivering it to the manager, secre-
tary or other executive officer of the corporation or of a
branch thereof,

This comes [rom the [ormer 5.918. It was $.037 in the Code of 1892,
and s.157 in RS 1886, ¢.174. In subsec(?) the length of notice is
changed from two to seven days, and the provisions relating to service
have been amplified in subsec.(3). See also 55,4562 and 470 ente, and s.530
{(delault of appearance).

Tt was held in R. v. CONTAINER MATERIALS 1.TD(1939), 72
C.C.C.383, that this applies to a corporation located in a province other
than that in which the indictment is brought.

PROCEDURE ON DEFAULT OF APPEARANCE.,

530. Where a corporation does not appear in the court in which
an indictment is found and plead within the time specified in the
notice referred to in section 529, the presiding judge may, on proof
by aflidavit of service of the notice, order the clerk of the court to
enier a plea of not guilty on behalf of the corporation, and the plea
has the same force and effect as if the corporation had appeared by
its counsel or agent and pleaded that plea.

This is the former s.919 without the reference to demurrer, It was
5.638 in the Code of 1892, and R.8.C. 1886, ¢.174, 5.158.

TRIAL OF CORPORATION.

531. Where the corporation appears and pleads to the indictment
or a plea of not guilty is entered by order of the court pursuant to
section 530, the court shall proceed with the trial of the indictment
and, where the corporation is convicted, section 623 applies.

This is the former 5.920. It was 5.638 in the Code of 1892 and R.S.C.
[886, ¢.174, 5.159.
See also $.572(3) (previous convictions).

REcorD oF PROCEEDINGS.

HOW RECORDED.—Record of proceedinga.

532. (1) It is sufficient, in making up the record of a convietion
or acquittal on an indictment, to copy the indictment. and the plea
that waa pleaded, without a formal caption or heading,
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918. The prosecutor, when any such indictment is found againsi.a corporation,
or the clerk of the court when such indictment is founded on a presentment of
the grand jury, may. cause a notice thereof to be served on the mayor or chief
officer of such corporation, or upon the clerk or secretary thercof, stating the
nature and purport of such indictment, and that, unless such corporation ap-
pears and pleads thereto in two days after the service of such notice, a plea of
not guilty will be entered thereto for the defendant by the court, and that the
trial thereof will be proceeded with in like manner as if the said corporation
had appeared and pleaded thereto.

919. If such corporation does not appear in the court in which the indictment
has been found, and plead or demur thereto within the time specified in the
said notice, the judge presiding ar such court may, on proof to him by affidavit
of the due service of such notice, order the clerk or proper officer of the court
to enter a plea of not guilty on behalf of such corporation, and such plea shall
have the same force and effect as if such corporation had appeared by its at-
torney and pleaded such plea.

920. The court may, whether such corporation appears and pleads to the in-
dictment, ar a plea of not guilty is entered by order of the court, proceed with
the trial of the indictment in the absence of the defendant in the same manner
as if the corporation had appeared at the trial and defended the same; and in
case of conviction, may award such judgment and take such other and subse-
quent proceedings to enforce the same as are applicable to convictions against
corporations. )

914, In making up the record of any conviction or acquittal on any indictment
it shall be sufficient to copy the indictment with the plea pleaded thereto, with-
out any formal caption or heading. :

(2) The statement of the arraignment and the proceedings subsequent thereto
shall be entered of record in the same manner as heretofore, subject to any
such alterations in the forms of such entry as are, from time fo time, prescribed
by any rule or rules of the superior courts of criminal jurisdiction respectively.
(3) Such rules shall afso apply 1o such inferior courts of criminal jurisdiction as
are therein designed.

(2) The court shall keep a record of every arraignment and of
proceedings subsequent to arraignment.

This is the former 5.914. It was 5.726 in the Code of 1892, and R.S.C.
1886, c.174, s.244, as to which Taschereau's Crim. Acts, p.940, observes
that there is no corresponding provision in English legislation. Tt appears
that under the earlicr practice the record was a formal document and he
lists twelve items that it was necessary to include in it. This provision
seerns to have been part of the design to simplify the highly technical
procedure relating to indictments.

For the purposes of this Code, see also ss.473(2), 517, 572 and 574,

FORM OF RECORD IN CASE OF AMENDMENT.

533. Where it is necessary to draw up a formal record in pro-
ceedings in which the indictment has been amended, the record shall
be drawn up in the form in which the indictrnent remained after the
amendment, without reference 1o the fact that the indictment was
amended. :
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This is the former 5.915. It was 5.725 in the Code of 1892, and R.S.C.
1886, c.174, 5.243. It appears to have come from 14 and 15 Vict,, ¢.100,
(Lord Campbell's Act), and Taschercau’s Crim. Acts, p.933 quotes
Greaves to the effect that it was intended to prevent guestions as to
amendments being raised by writ of error, The writ of error does not
exist under our procedure. See 5.500(3), s.510(7) and notes to 5.532 anie.

JuRiEs.

QUALIFICATION OF JUROR.—Seven may find bill.

534. (1) A person who is qualified and summoned as a grand
or petit juror according to the laws in force for the time being in a
province is qualified to serve as a grand or pelit juror, as the case
may be, in criminal proceedings in that province.

(2) Where the panel of grand jurors is not more than thirteen,
seven grand jurors may find a true hill.

This is the former 5.921. Subsec.(1) was 5.662 in the Code of 1892, and
came from R.S.C. 1886, ¢.174, s.160. It was taken into the Revised Statutes
from 32-33 Vict,, ¢.29.

Subsec.(2) was added by 57 and 58 Vict,, €57, s.1.

In 1898 by c.38 of the Acts of that year, the Legislature of Nova
Scotiz reduced the number of the panel of grand jurors to twelve, The
constitutionality of the Act was questioned in R, v. COX(1898), 2 C.C.C.
207, and it was decided—(1) that it was competent for the local Legisla-
ture to pass an Act either fixing or altering the number of grand jurors
who should constitute the Grand Jury, that being part of the orgamza
tion or constitution of the Court; {2) that it was not competent for it to
pass an Act fixing or altering the number of grand jurors who might find
a bill, that being criminal procedure and exclusively within the powers
of the Dominion Patliament.

R. v. COX was approved in R. v. WALTON(1906), 11 C.C.C.204

Ont.):

( “). ..... ever since the decisions of R. v. O’ ROURKE (1882), 32 C.P.
388, and 1 O.R. 464, we have in this Province consistently held that
the selection and summoning of jurors were not matters relating ro the
constitution of the Court; R. v. COX(1898}, 2 C.C.C. 207; but came
within section 91(27) of the B.N.A. Act as relating to procedure in
criminal matters 1n respect of which Parliament alone has power to
legislate.”

It was referred to as an authority also in R, v. HAYES{1903), 11
B.C.R.4, at p.8, which case, however, dealt with a question concerning the

ualification of a particular grand jurot, and again in R. v. FOUQUET

1905), 14 Que. K.B.87, at p.9l. It was considered also in the case of R.

v. IMPERIAL TOBACCO COMPANY(1942), 77 C.C.C.199, at p.207.

With reference to the whole section the following is quoted from R.
v. ’ROURKE(1882), 1 O.R 464, at p.475, upholding a previous judgment
on a case reserved, 32 U, C.C.P.388:

“It seems to me to be very clear that the Dominion Parliament by this
Act of 1869, (1.e., .29, 5.44, now 5.5334(I), qualihcation of juror) adopted
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915, If it becomes necessary to draw up a formal record, in any case in which
an amendment has been made, such record shall be drawn up in the form in
which the indictment remained after the amendment, without taking any notice
of the fact of such amendment having been made.

921. Every person qualified and summoned as a grand or petit furor, according
to the laws in force for the time being in any province of Canada shall be duly
qualified to serve as such juror in criminal cases in that province.

(2) Seven grand jurors, instead of twelve, may find a true bill in any province
where the panel of grand jurors is not more than thirteen.

and as it were confirmed the existing Provincial jury laws, and also
declared that [uture Provincial laws on that subject should be equally
adopted and confirmed, subject, however, to their own right of con-
trol by any existing or future Act.

This nced not be read as technically a delegation of their own au-
thority but rather, in the language of Wilson, C.J., an acceptance of
the Provincial law, and a legislation by relation and reference to that
law.

But if it were directly a delegation of power, I am not prepared to
hold it erroneous.

The Dominion Parliament is supreme in criminal law and procedure,
and may, T ussume, exetcise its powers in such fashion as it may deem
expedient.

The anly question with me is, whether it has clearly sanctioned and
adopted the statute law of Ontario, under which the jurors were
braught into Court in this case.

I think this has been done, and that the Ontario Act must govern so
long as the Dominion Parliament has not interposed or enacted any
provision incensistent therewith.

This, it is conceded, has not been done.”

The enacoment of 1869 referred to, was as follows:

“32-33 Vict, 29 (Procedure in Criminal Matters):

44. And lor aveiding doubr, it is declared and enacted that every
person qualified and summoned as a grand juror or as a petty juror in
criminal cases, according to the laws which may be then in [oree in any
Province of Canada, shall be held to be duly qualified to serve as such
juror in that Province, whether such were laws passed before or 10 be
passed aller the coming into force of the British North America Act,
1867 .. .... subject always to any provision in any Act of the Parlia-
ment of Canada, and in so [ar as such laws are not inconsistent with
any such Act.”

Taschereau's Criminal Acts, 1875, Vol. 2, p.230, conmments upon this
that: “Instead of the words ‘and {or avoiding doubts’ at the beginning
of the section, cught to be inserted the words *and for continuing the
grave doubts, &¢ He adds, that “it seems to be a matter ol no easy
solution to say where the powers of each begin and cod on this subject.”

However, in R. v. PROVOST(1885), 1 Mont, L.R.(Q.B.Y77, referring
to the same legisiation, the Courl said:
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“During the sixteen years since the passing of that Act the question
of its validity has not been raised. Judges throughout the whole Do
minion have sat and tried cases, and prisoners have been convicted of
murder and executed, under the authority of this Act. Even if there
were no Dominion Statute authorizing the local legislatures to de-
termine the qualification of Jurors, it would be very diflicult, after
the lapse of such a time, to say that the system which has all along
been pursued is illegal. But here there is an express statute of the
Dominion Parliament, Both legislatures have agreed that the lists shall
be made under the Provincial laws. Under these circumstances we
have no dificulty whatever in declaring the conviction good.”

R.v. COX, and R. v. O’ROURKE, supra, were considered at length
in R. v. PREUSANTANZ(1936), 65 C.C.C.129, but the case introduces
no new principle.

MixEp JURIES.

MIXED JURIES IN QUEBEC.—Motion by accused.—Order for panel.

535. (1) In those districts in the province of Quebec in which
the sheriff is required by law to return a panel of petit jurors com-
posed one-half of persons who speak the English language and one-
half of persona who speak the French language, he shall in his return
specify in separate lists those jurors whom he returns as speaking
the English language and those whom he returns as speaking the
French language, and the names of the jurors summoned shall be
called alternately from those lists.

(2) In any district referred to in subsection (1) the accused may,
upon arraignment, move that he be tried by a jury composed en-
tirely of jurors who speak the language of the accused if that lan-
guage is Englizh or French, ' :

(3) Where a motion is made under subsection (2), the judge
may order the sheriff to summon a sufficient panel of jurors who
speak the language of the accused unless, in his discretion, it ap-
pears that the ends of justice are better served by empanelling a
mixed jury.

This is the former s.923.

Subsec.(1) was 5.166 of R.S.C. 1886, ¢,174, and became 5.664 in the
Code of 1892, Subsccs.(2) and (3) were added in 1925, The Minister of
Justice explained (Hansard, 1925, Vol. IV, p4011) that the new pro-
visions were suggested and asked for by the provincial authorities of
Quebec. Asked whether it was not the practice now he replied: “It is the
practice, but now we have to arrange it while the trial is going on. Now
it will be the law.” Section agreed to.

It is interesting to note that this section must still be read with subsec.
(2) of 5.7 of 27 & 28 Vict, c.4] (Lower Canada} quoted infra. Taschereau,
p.772, has the following note:

“And though the Quebec Legislature, by 46 V. .16, s.62, (1883), has
repealed the said Act, this particular clause, giving the right to 2 mixed
jury, must be considered as still in force, the Quebec Legislature not
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923, In those districts in the province of Quebec in which the sheriff is required
by law to return a panel of petit jurors composed, ane-half of persons speaking
the English language, and one-half of persons speaking the French language,
he shall in his return specify separately those jurors whom he returns ay speak-
ing the English language, and those whom he returns as speaking the French
language respectively; and the names of the jurors so summoned shall be called
alternately from such lists.

(2) In any district, the prisoner may upon arraignment move that he be tried
by a jury entirely composed of jurors speaking the English language, or entirely
composed of jurors speaking the French language.

{3} Upon stuch motion the judge may order the sheriff to summon a sufficient
panel of jurors speaking the English or the French language, unless in his dis-
cretion it appears that the ends of justice are better served by impaneiling a
mixed jury.

having had the right 10 repeal it. Otherwise, there is no statuce in the
province giving the right 1o a mixed jury in any case whatever, .64,
ante, merely taking it for granted that the right exists. If the Qucbec
Legislature had the power to repeal that clause the Dominion Parlia-
ment had not the right 1o enact for Manitoba section 167 ol the Pro-
cedure Act”. (8.665 in the Code of 1892 and 924 in the 1927 Codc.)

Upon the original section the [ollowing appears iu R. o YANCEY
(1899}, 8 Que.QQ.B.252, at p.255:

“As in the case ol the alicn where the privilege existed on account of
a personal characteristic and in the case of the scholar where it exists
for the sume reason {wiz. Oxford University) so, i the provinee of
Quebecc, the right 10 2 mixed jury depends upon a characteristic of the
accused person, and that is the fact that the language which he habitu-
ally speaks is either English or French.”

In DUVAL w. R{1938), 64 Que K.B.270. a motion wus mide by an
accused whose mother tongue was French for a jury composed exclusively
ol persons speaking English. The motion was refused. At p.272:

“The motion is based on 5923, subsection 2 of the Criminal Code,
which states that in any district the prisoner may, upon arraignment,
move that he be tried by a jury entirely compaosed of jurors speaking
the Fnglish language or entirely composed ol jurors speaking the
French language. T'hat this is not an absolute right is clear from the
terms of the next following subsection (i.¢. giving the judge a discre-
tion); so that the only absolute right of the accused is to have at least
six of the jury who speak the English or the French language as the
case may be . .. ...

The hasic principle of the statute 27-28 Vict,, chap. 41, scc. 7(2), is the
right of the accused to have at least six persons on the jury skilled in his
language. The interpretation which counsel for the accused wishes to
put on section 925(2) is that a person whose language is French is en-
titled to have jurymen who arc not familiar with that language. The
intention of the Legishiture to make such o radical change in the law
and adopt such a peculiar principle would have o be very clearly ox-
pressed. That such was not the intention is clear Irom the terms of see-



844 MARTIN’S CRIMINAL CODE

Section 535—continued

tion Y37 of the Code which says that (quoted-ref. to 923 & 924). We
have nothing to do with 924, Where in section 923 is it stated that a
person may elect to be tried by a jury compased one-half of persons
skilled in the language of the defence, if it be not in subsec.2 combined
with subsec.3? And do these two subsections together not mean that the
accused has a right to be tried by at least 6 persons skilled in his
language, and to 12 persons skilled in his language if the judge in his
discretion allows it? The conclusion that section 923(2) repealed
27-28 Vict, c.4l, 5.7, 5.2, is thereupon not inevitable; quite the con-
trary. Our Gourt has already so decided in ALEXANDER v. R.(1930),
49 Que.K.B. 215; MOUNT v. R(1931), 51 Que.K.B. 482 and BU-
REAU v. R.(1931), 52 Que. K.B. 15. Not only do T feel bound to follow
these decisions, but I fully concur therein.”

Mare recently it was held in R. «. TWYNDHAM(1943), 79 C.CC.
395, that in the province of Quebec where the accused moves that he
be tried by a jury cntirely composed ol jurors speaking Lnglish or en-
tirely composed of jurors speaking French, such motion should be granted
unless there are special reasons for refusing it

It was stated that if the judge rcfuses he must stili give the accused
a mixed jury by virtue of the statute of Lower Canada, 27-28 Vict., c.4l,
which enacts: “Tf any prosecuted party, upon being arraigned, demands
a jury composed for the one-hall at least of persons skilled in the lan-
guage of his defence, it such language be English or French, he shall be
tried by a jury compased for the one-half at least of the persons . .. ...
who upon the panel . ... .. are [ound in the judgment of the Court to
be skilled in the language of the delence.” Per Langlois, J., at p.396:
“That statute is still binding because it refers to the criminal pro-
cedure and was never abrogated by the Parliament of Canada. It was
never affected by 46 Vict,, chap. 16, by which the Legislature of Quebec
had it in mind to abrogate it in 1883
This would be because the province has not the right to legislate upon
criminal procedure.

The points to be specially noted are:

1. That il the judge refuses a mixed jury under this section, he must
still give the accused a mixed jury by virtue of the Statute of Lower
Canada, and

2. That the language ol the defence means the language whether
French or English, habitually used by the accused.

MIXED JURIES IN MANITOBA.—When panel exhausted.

536. (1) Where an accused who is arraigned before the Court
of Queen’s Bench for Manitoba demands a jury composed at least
half of persons who speak the language of the accused, if that lan-
guage is either English or French, he shall be iried by a jury com-
poscd at least one-half of the persons whose names stand first in
succession upon the general panel and who, not being lawTully chal-
lenged, are found, in the judgment of the court, to speuk the lan-
guage of the accused.

(2) Where, as a result of challenges or any other caunse there is,
in proceedings to which this section applies, a deficiency of persons
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924. Whenever any person who is arraigned hefore the Court of King's Bench
for Manitoba demands a jury composed, for the one-half at least, of persons
skilled in the language of the defence, if such language is either English or
French, he shall be tried by a jury composed for the one-half at least of the
persons whose names stand first in succession upon the general panel and whe,
on appearing and not being lawfully challenged, are found, in the judgment of
the court, to be skilled in the language of the defence.

(2) Whenever, from the ntmber of challenges or any other cause, there is in
any such case a deficiency of persons skilled in the language of the defence the
court shall fix another day for the trial of such case, and the sheriff shall supply
the deficiency by summoning, for the day so fixed, such additional number of
jurors skilled in the language of the defence as the court orders, and as are
found inscribed next in succcession on the list o f petit jurors.

899, No plea in abatement shall be allowed.

(2) Any objection to the constitution of the grand jury may be taken by motion
to the court, and the indictment shall be quashed if the court is of opinion
both thar such objection is well Jounded and that the accused has suffered or
may suffer prejudice thereby, but not otherwise.

who speak the language of the accused, the court shall fix another
time for the trial, and the sheriff shall remedy the deficiency by sum-
moning, for the time so fixed, the additional number of jurors who
speak the languuge of the accused that the court orders and whose
names appear next in sueccession on the list of petit jurors.

This is the former 5.924, It was s.665 in the Code of 1892, and R.S.C.
1886, ¢.174, .167. In 1892, when the point was raised that chere should be
similar provision lor Ontarjo, Sir John Thompson said (Hansard, Vol. 1I,
col.4250):

“"We formerly had that provision in 2ll the provinces at common law,
not only for the people in the localities, hut for foreigners coming
there, Spaniards, French and zll others. . . . . . T'hat system has, how-
cver, been abolished for a number of vears, As regards the people of
our own country, il there arc many Frenchi-speaking inhabitants, for
instance, in the locality in which a prisoner is tried, there wiil be, in
all probubility, some of his lellow countrymen on the jury.”

The Code makes no provision [or a jury de medietate inguae, and the
Canadian Citizenship Act, R.S.C. 1952, ¢. 33, 5.25, provides that "An
alien is triable at law in the same manner as if he were a natural born
Canadian citizen.’

See also s.54% as to peremptory challenges.

CHALLENGING THE ARRAY.

OBJECTION TO CONSTITUTION OF GRAND JURY.

337. Where an objection is taken to the constitution of a grand
jury it shall be taken by motion 10 the conrt, but an indictment shaill
be quashed pursuant thereto ouly if the judge is of opinion that

{a) the objeciion is well founded, and

3
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(b) the accused has suffered or may suffer prejudice in the eir-
cumstances of which he complaina. :

This is the former 5.899(2). It was part of s.656 in the Code of 1892
which reproduced verbatim 515 of the ED.C. Cf. RS.C. 1886, c.174,
5.142, and 7 Geo. IV, c64, 5.19 {lmp.).

In R. v. HAYES(1908), 11 B.C.R 4, it was held that an objection that
a member ol the grand jury was incompetent to act because he was the
agent of the prosecutor in connection with the matter out of which the
prosecution arosc, was not an objection to the “constitution” of the
grand jury as a body, but rather to an individual member.

In VERONNEAU w». R.(1916), 53¢ S.C.R.7, in which the informant
who was a member of the grand jury, testified belore it as a witness but
did not take part in its deliberations in the particular case, three judges
dissented and (per Anglin, J., at p.22) disapproved R. v. HAYES, but the
majority held that the circumstances did not disclose an objection to the
constitution of the grand jury within the meaning of s.899.

In BUREAU v. R.(1931}, 51 Que. K.R.207, it was held that the grand
jury was not properly constituted. It was found that its foreman, who
signed che true bill, was not a British subject, and therefore, not quali-
ficd to act as a juror. It was held also that the objection that the proceed-
ings were a nullity could be raised at any stage.

The former .899(1) which aholished pleas in abatement, is not con-
tinued. These were plcas which, Bryne's Law Dictionary -states, showed
that the prosecutor had committed some informality which prevented
him from succeeding. 1t is said 100 that they have long been obsolete as
regards criminal proceedings.

This Code provides that objections are to be taken by motion to
quash.

CHALLENGING THE ARRAY.—In writing.—Form.

538. (1) The accused or the prosecutor may challenge the array
of petit jurors only on the ground of partiality, frand or wilful mis-
conduct on the part of the sheriff or his deputies by whom the panel
was returned.

(2) A challenge under subsection (1) shall be in wriling and
shall state that the person who returned the panel was partial or
fraudulent or that he wilfully misconducted himself, as the case
may be. :

{3) A challenge under this section may be in Form 306,

This is the former s.925. It was s.666(1) in the Code of 1892, and part
of 5518 in the ED.C. with which 39 and 40 Vict,, .78, s.17 is cited.

In R. v. HAYES(1903), 11 B.CR. 4, at p.9, it is pointed out that chal-
lenges are of (wo kinds: (1) to the array, when exception is taken to the
whole number empanclled; and (2) o the polls, when the exception is to
individual jurymen. At .10 there is a quotation from R. v. EDMONDS
(1821), 4 B. & Ald.471, that a challenge to the array “is always grounded
upon some matter personal to the officer by whom the jury has been
summoned, and their names arrayed upon the parchment or panel
whereon they are returned, in writing, to the Court.” O’'CONNELL'S



PART XVII—SECTIONS 537-540 847

OLD CODE:

925, Either the accused or the prosecutor may challenge the array on the ground
of partiality, fraud, or wilful misconduct on the part of the sheriff or his depu-
ties by whom the panel was returned, but on ne other ground.

(2} Such challenge shall be by way of objection in writing, and shall state that
the person returning the panel was partial, or was fraudulent, or wilfully mis-
conducted himself, as the case may be.

(3) Such objection wmay be in form 69, or to the like effect.

926, If partiality, fraud or wiljul misconduct, as the case may be, is denied,
the court shall appoint any two indifferent persons to try whether the alleged
ground of challenge is true or not. '

(2) If the triers find that the alleged ground of challenge is true in faci, or if
the party who has not challenged the array admits that the ground of challenge
is true in fact, the court shall direct a new panel to be returned.

CASE(1844), 11 C. & F.155, at p.247, is quoted to similar eflect, and it is
observed that this view of the law is embodied in the Griminal Code.

When the matter was before Parliament (Hansard {(1892) Vol. II,
col.4229) it was objected that s.666 did not introduce zll the reasons for
challenging the panel that existed at common law, e.g., close relations
with the sheriff, or the relationship of the sheriff with the prosecution,
but the opinion was expressed that “partiality” covered such cases.

See 5.539 as to procedure lor trying the challenge. '
TRYING GROUND OF CHAILLENGE.

539, Where a challenge is made under section 538, the judge shall
determine whether the alleged ground of challenge is true or not,
and where he is satisfied that the alleged ground of challenge is true
he shall dircet a new panel to be returned.

This comes [rom the lormer s.926, shich was 5.666(2} in the Code of
1892, and part of s.318 in the E.D.C.

There is a change in this section in that the issue raised is to be tried
by the judge instead ol by iriers appoutted by him. There may be two
views upon this matter, one, that the former procedure involves the
participation of the public in the administration of justice and should
be continued, the other, that, us the matter involves the conduct of of-
ficers af the court, it is best that the presiding judge should deal with
it. This section embodics the laiter opinion.

EmraneLLineg Jury,

NAMES OF JURQORS ON CARDS.—To be placed in box.—To¢ be drawn by
clerk of ecourt.—Juror 1o be sworn.—Drawing additional names if nceessary.

540. (1) The name of cach juror on a panel of petit jurors ihat
has been returned, his number on the panel and the place of his
abode, shall be written on a separate card, and all the cards shall, as
far as possible, be of equal size.

(2) The sheriff or other officer who returns the panel shall de-
liver the cards referred to in subsection (1) to the elerk of the court
who shall cause them to be placed together in a box to be provided
for the purpose and to be thoroughly shaken together,
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(3) Where
(a) the array is not challenged, or
(b) the array is challenged but the judge does not direct a
new panel to be returned,

the clerk of the court shall, in open court, draw out the cards
referred to in subsection (2) one after another, and shall call out
the name and number upon each card as it is drawn, until the num-
ber of persons who have answered to their names is, in the opinion
of the judge, sufficient to provide a full jury after allowing for chal-
lenges and directions to stand by.

(4) The clerk of the court shall swear each member of the jury
in the order in which the names of the jurors were drawn.

(5) Where the number of persons who answer to their names
is not eufficient to provide a full jury, the clerk of the conrt shall
proceed in accordanee with subsections (3) and (4) until twelve
jurors are sworn.

This comes from the former s.927(1)-(5). 8.927 was s.667 in the Code
of 1892 where Taschercau’s edition describes it as new. It was part of
5419 in the ED.C. with which is cited 39 and 40 Vict,, ¢.78, s.19.

The only change in substance is that subsec(3}(b) is drawn to con-
form to the change in s.539.

See also .550 (calling jurors stood by) and s.552.

CHALLENGES BY ACCUSED IN ALBERTA AND TERRITORIES.

541, Notwithsianding anything in this Act, six jurors shall be
sworn in the Province of Alberta and in the Yukon Territory and
the Northwest Territories, and in that province and those Territories
the accused is entitled to half the number of challenges provided for
in section 542, and the prosecutor may not direct more than twenty-
four jurors to stand by unless the presiding judge, for special cause
to be shown, so orders,

This replaces the former ss.933A and 927(6). See ss.6 and 417 and
notes thereto.

PEREMPTORY CHAILLENGES BY ACCUSED.— Twenty in eerlain cases. —
Twelve in certain case.—Four in other cases.

542, (1) An accuseit who is charged with an offence punishable
with death is entitled to challege twenty jurors peremptorily.

(2) An accused who is charged with an offence other than an
offence punishable with death, for which he may be sentenced to
imprisonment for more than five, years, is entitled to challenge
twelve jurors peremptorily.

(3) An accused who is charged with an offence that is not re-
ferred 1o in subsection (1) or (2) is entitled 1o challenge four
jurors peremptorily.

- This is the lormer 5.932, [t was s.668(1), (2} and (3) in the Code of 1892.
Corresponding but not similar provistons were in 5520 ol the ED.C.
where the numbers were thirty-five, twenty, and six rcspectivcly.
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927. The name of each juror orn a panel returned, with his number on the
parnel and the place of his abode, shall be writlen on a distinct piece of card,
and all such pieces of card shall be as nearly as may be of equal size.

(2) The cards shail be delivered to the officer of the court by the sheriff or other
officer returning the panel, and shall under the direction and care of the
officer of the court, be put together in a box to be provided for that purpose
and shall be shaken together.

(3) If the array is not challenged or if the triers find against the challenge, the
officer of the court shall in open court draw out the said cards, one after an-
other, and shall call out the name and number upon each such card as if is
drawn, until such a number of persons have answered 1o their names as in the
opinion of the court will probably be sufficient to provide a full jury after
allowing for challenges of jurors and directions to stand by,

(4) The officer of the court shall then proceed 10" swear the jury, cach juror
being called to swear in the order in which his name is so drawn, until, after
subtracting all challenges allowed and jurors divected to stand by, twelve jurors
are sworn.

(3) If the number so answering is not sufficient to provide a full jury, such
officer shall proceed to draw further names from the box, and call the same in
manner aforesaid, until, after challenges allowed and directions to stand by,
twelve jurors are sworn.

933a. Notwithstanding the provisions of any other section of this Act, evervone
indicted for any offence in the province of Alberta shall, so long as subsection
six of section nine hundred and twenty-seven provides that in the province of
Alberta six jurors only shall be sworn, be entitled to half the number of chai-
lenges in each of the cases provided for in section nine hundred and thirty-two
and the Crown may not direct any number of jurors to stand by in excess of
rwenty-four unless the judge presiding at the trial, upon special cause shown,
30 orders.

927. (6) Notwithstanding ths provisions of subsections four and five of this
section, in the province of Alberra six jurors only shall be sworn.,

932. Every one indicted for treason or for any offence punishable with death
is entitled to challenge twenty jurors peremptorily.

{2} Every one indicted for any offence other than treason, or an offence punish-
able with death, for which he may be sentenced to imprisonment for more than
five years, is entitled to challenge twelve jurors peremptorily.

(3} Every one indicted for any other offence is entitled 1o challenge four jurors
perempitorily.

There is a difference between a peremptory challenge, that is, a
challenge for which no rcason need be assigned, and a challenge [or
cause. As to the latter, sce s.547.

CHALLENGE BY TROSECUTOR.
cnsed to challenge first if reguired,

543. (1) The prosecutor is entitled 10 challenge four jurors
peremptorily, and may direct any number of jurors who are not
challenged peremptorily by 1he accused to stand by until 811 the
jurers have been called who are available for the purpose of irying
the indictment.

Direclion tn stand bhy.—Limitation.—Ae-
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(2) Notwithstanding subsection (1), the prosecutor may not
direct more than forty.eight jurors to stand by unless the presiding
judge, for special canse to be shown, so orders, :

(3) The accused may be called upon to declare whether he chal-
lenges a juror perempiorily or for cause before the prosecutor is
called upon to declare whether he requires the juror to stand by, or
challenges him peremptorily or for cause. -

This is the lormer 5.9%8 with the term “prosecutor” which is defined
in s.2(33) ante, substituted for the “Crown”. 8.933 was 5.668(9) and (10)
in the Code ol 1892, and came from R.S.C. 1886, ¢.174, $5.163 and 164,
The ED.C. in 5320, made similar provisions as to standing aside, but
declared that the prosecutor should have no power to challenge a juror
peremptorily. This right was denied to the King by 33 Edw. I, st.4.
The right of the Crown to direct a juror to stand by has been called
a deferred challenge for cause. That this is apt is shown by R.v. CHUR-
TON, |1919]1 W.W.R.774, in which, with more particular reference
to the former 5928, it was said at p.779:
“In effect that section scems to me to mean that when such juror is
called a second time he shall be sworn-——unless one of two things hap-
pens—i.e, (1) He is challenged by the accused, and {2} Unless the
prosecutor challenges him and shows cause why he should not be
sworn,”

PEREMPTORY CHALLENGES IN CASE OF MIXED JURY,

544. Where an accused who is charged with an offence for which
he is entitled to twenty or twelve peremptory challenges in accordance
with this Part is to be tried pursuant to section 535 or 336 by a jury
composed one-half of persons who speak the language of the ac-
cused, he is entitled to exercise one-half of those challenges in re-
spect of the jurors who speak English and one-half in respect of the
jurors who speak French.

This is the former $.937. It was s.670 in the Code of 1892 and came
from R.S.C. 1886, ¢.174, s5.166 and 167, Note that it applies only to the
accused, that it applies in Quebec and Manitoba and that it does not
apply to cases in which the accused is limited to four peremptory chal-
lenges. See notes 16 5.535.

CHALLENGES WHERE TRIED JOINTLY.

$45. Where two or more accused persons are jointly charged
in an indictment and it is proposed to try them together each may
make his challenges in the same manner as if he were to be tried
alone.

This comes (rom the former 5938 which was s.671 in the Code ot
1892, and s.521 in the ED.C. 5988 provided that accused jointly indicted
might join in their challenges, but this was rarely if ever done and the
provision has been dropped.

Chitty's Crim. Practice, p.533 says that “though scveral defendants
are tricd by the same inquest, each individual has a right to the full
number of his challenges; but if they reluse to join in their challenges,
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933. The Crown shall have power lo challenge four jurors peremptorily, and
may direct any number of jurors not peremptorily challenged by the accused 1o
stand by until all the jurors have been calied who are avgilable for the purpose
of trying that indictment.

f2) The Crown may not direct any number of jurors to stand by in excess of
forty-eight, unless the judge presiding at the trial, upon special cause shown, so
orders,

(3) The accused may be called upon to declare whether he challenges any jurors
peremptorily or otherwise. before the prosecutor is called upon to declare
whether he requires such juror to stand by, or challenges him either for cause
or peremptorily.

937. Whenever a person dccused of an offence for which he would be entitied
ta tweniy or twelve peremptory challenges as hereinbefore provided, elects to be
tried by a jury composed one-half of persons skilled in the language of the de-
fence, under sections nine hundred and twenty-three or nine hundred and
twenty-four, the number of peremptory challenges to which he is entitled shall
be divided, so that he shall only have the right to challenge one-half of such
number from among the English-speaking jurors, and one-half jrom among
the French-speaking jurors.

938. If several accused persons are jointly indicted and it is proposed to iry
them together, they or any of them may either join in their challenges, in which
case the persons who so join shall have only as many challenges as a single per-
son would be entitled to, or each may make his challenge in the samé manner
as if he were intended ro be tried alone.

934. The right of the Crown to cause any juror fo stand aside uniil the panel
has been gone through shall not be exercised on the trial of any indictment or
information by a private prosecutor for the publication of a defamarory libel.

they must be tried separately, in order to prevent the delay which might
arise from the whole panel being exhausted.”

However, see s.b51 [or provision made by the Code for cases in which
the panel is exhausted.

STANDING BY IN LIBEL CASES,

546. A prosecutor other than the Attorney General or counsel
acting on his behalf is not entitled, on the trial of an indictment for
the publication of a defamatory libel, to direct a juror to stand by.

This is the former 5934 unchanged in effect. It was s.669 in the Code
of 1892, and R.S.C. 1886, c.174, s.165. Cf. a provision in 5520 of the
E.D.C. that a private prosecutor might not direct a juror to stand by, but
might challenge six jurors peremptorily.

Note the words in 5.2(33) ante, that “prosecutor” means the person
who institutes proceedings, or his counsel, in cases where the Attorney
General does not intervene.

CHALLENGE FOR CAUSE.,—No other ground.
247. (1) A prosecutor or an accused is entitled to any number
of challenges on the ground that -
{a) the name of a juror does not appear on the panel, but
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no misnomer or misdeseription ie a ground of challenge
where it appears to the court that the description given on the
panel sufficiently designates the person referred 1o,

(b) :;l juror is not indifferent between the Queen and the ac-
cused,

(¢) A juror has been convicted of an offence for which he was
sentenced 1o death or to a term of imprisonment exceeding
twelve months,

(d} ajurorisan alien, or

(e) a juror is physically unable o perform properly the duties
of a juror,

(2) No challenge for cause shall be allowed on a ground not
mentioned in subsection (1).

This comes from the former s.935. It was s.668(4) and (5) in the Code
of 1892 and formed part of 5.520 in the E.D.C. Par.(e} is new but appears
to be in accord with the common law, as Taschereau's edition of the
Code, p.782, mentions deafness and present state ol drunkenness as
grounds of challenge.

As to aliens, see BUREAU v. R., noted under s.537 ante. See also
R. v. WESTGATE(1929), b1 C.C.C.52 (juror mentally ill; new trial or-
dered).

See also 5.548 (challenge in writing).

CHALLENGE IN WRITING —Form,—Denial.

348. (1) Where a challenge is made on a ground mentioned in
section 347, the court may, in its discretion, require the party that
challenges 1o put the challenge in writing.

(2) A challenge may be in Form 37.

(3) A challenge may be denied by the other party to the pro-
ceedings on the ground that it is not true.

This is the former 5.936. It was 5.G668(6) in the Code of 1892, and part
of 5.520 in the E.D.C.

OBJECTION THAT NAME NOT ON PANEL,—Other grounds.—1If challenge
not sustained.—If challenge sustained.—Disagrcement of triers,

549. (1) Where the ground of a challenge is that the name of
a juror does not appear on the panel, the issue shall be tried by the
judge on the voir dire by the inspection of the panel, and such other
evidence that the judge thinkes fit to receive,

(2) Where the ground of a challenge is one not mentioned in
subsection (1), the two jurors who were last sworn, or if no jurors
have then been sworn, two persons present whom the court may ap-
point for ihe purpose, shall be sworn to determine whether ihe
ground of challenge is irue,

(3) Where the finding, pursuant to subsection (1) or (2) is
that the ground of challenge is not true, the jurer shall be sworn,
but if the finding is that the ground of challenge is true, the juror
. shall not be sworn.

{4) Where, after what the court considers to be a reasonable
time, the iwo persons who are sworn to determine whether the
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935. Every prosecuitor and every accused person is entitled to any number of
challenges on the ground :

{a} that any juror's name does not appear in the panel: Provided that no mis-
nomer or misdescription shall be a ground of challenge if it appears to the
court that the description given in the panel stfficiently designates the person
referred to;

b} that any juroer is not indifferent between the King and the accused:

fe} that any juror has been convicted for any offence for which he was sen-
tenced to death or to any term of imprisonment with hard labour or exceeding
twelve months; or

(d) that any juror is an alien.

{2} No other ground of challenge for cause than those menrioned in this section
shall be allowed.

936. If a challenge on any of the grounds aforesaid is made, the conrt may, in
its discretion, require the party challenging to put his challenge in writing.
{2) The challenge may be in form 70, or to the like effect.

(3) The other party may deny that the ground of challenge is true.

930. If the ground of challenge is that the jurors' names do not appear on the
panel, the issue shall be tried by the court on the voir dire by the inspection of
the panel, and such other evidence as the court thinks fit 1o receive.

931, If the ground of challenge be other than as lust aforesaid, the two jurors
last sworn, or if no jurors have then heen sworn, then two persons present
whon the court may appoint for that purpose shall be sworn to try whether the
juror objected to standy indifferent between the King and the accused, or has
been canvicted as hereinafter specified or is an alien, as the case may be,

(2) 1f the court or the triers find against the challenge, the juror shall be sworn,
(3) If they find jor the challenge he shall not be sworn.

(4) If, after what the court considers a reasonable timme, the triers are unable to
agree, the court may discharge them from giving a verdict, and may direct
other persons to be sworn in their place.

ground of challenge is true are unable to agree, the court may dis-
charge them from giving a verdiet and may direct two other persons
to be sworn to determine whether the ground of challenge is true,

This combines the former $5.930 and 931 which were 5.668(7) and (8)
in the Code of 1892, and part of s.520 in the F.I).C.

Chitty’s Crim. Practice, p.5419, describes the procedure as {ollows:
“If this challenge is made to the first jurer, and of course before any
one has been sworn, then the court will direct two indiflerent PCISons
to try the question, and if they find the party challenged indiflerent,
he will be sworn and join with the triers in determining the next
challenge. But when two jurors have hecn [ound impartial and have
been sworn, then the office of the triers will cease, and every subsequent
challenge will be relerred to the decisiou of the jurvinen. It the pris-
oner challenge ten and the Crown one, and the twelfth be sworn, one
trier shall be chosen by each party and added to the juryman sworn,
and the challenges be referred (o their decision. But if several be sworn
and the rest challenged, the court may assign any two of the persons
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sworn to determine the challenges. To the triers thus chosen, no chal-
lenge can be admitted.
The triers being thus chosen the following oath is administered to
them: “You shall well and truly try whether A.B. (the juryman chal-
lenged) stand indifferent between the parties to this issue, so help you
God. The trial then proceeds by witnesses before them. They may
also examine the juryman challenged upon his voire dive, ventalem
dicere as to the leaning of his own affections or the sufficiency ot his
estate; but he cannot be interrogated as to circumstances which may
tend to his own disgrace, discredit, or the injury of his character, as
whether he has stood in the pillory, been convicted of an intamous
crime, outlawed, or even whether he has previously declared his opin-
ion that the prisoner is guilty and would be executed.”

It should be noted however, that by the Criminal Justice Act, 1948
{(Imp.), 5.85(2), it is provided that: “Upon the trial of any person for an
offence on indictment, any challenge to jurors for cause shzll be tried
by the judge, chairman of quarter sessions, recorder or other person be-
fare whom the accused is to be tried.”

Taschereau's Code, p.785 notes that in R. v. FEQRE(1877), 3 Q.L.R.
219, it was held that therc was a mistrial when Robert Crane by mistake
answered when Robert Grant was called, and was sworn. The mistake
was discovered after conviction but beflore the jury lefr the Lox. See,
however, Re ALBERT A JURY ACT(1946), 86 C.C.C.296, in which it was
held that the discovery, alter verdict, that a juror had been sworn who
was unqualified, was not a ground for setting the verdict aside.

CALLING JURORS WHO HAVE STOOD BY.-—Other jurors becoming available.

550. (1) Where, as a result of challenges and directions to stand
by, a full jury has not been sworn and no names remain to be called,
the names of those who have been directed to stand by shall be
called again in the order in which their names were drawn and they
shall be sworn, unless challenged by the acensed, or unless the pros-
ecutor challenges them or shows cause why they should not be
SWOTTL.

(2) Where, before a juror is sworn pursuant to subsection (1),
other jurors in the panel become available, the prosecutor may
require the names of those jurors to be put into and drawn from
the box in accordance with section 544, and those jurors shall be
challenged, ordered to stand by or sworn, as the case may be, before
the names of the jurors who where originally ordered to stand by
are called again.

This is the former 5.928, It was 5.667(4) in the Code of 1892, and part
of §.519 in the E.D.C., with which is cited 39 and 40 Vict,, .78, 5.19.

See R. v. CHURTON(1919), 31 C.C.C.188, noted under 5.543 anie,
and 5.552(3) post.

PANEL EXHAUSTED, SUMMONING OTHER JURORS. — Orally. — Adding
names to panel.

551, (1) Where a full jury cannot be provided notwithstanding
that the relevant provisions of this Part have been complied with, the
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928. If, by challenges and directions to stand by, the panel is exhausted without
leaving a sufficient number to form a jury, those who have been directed to
stand by shall be again called in the order in which they were drawn, and shall
be sworn, unless challenged by the accused, or unless the prosecutor challenges
them or shows cause why they should not be sworn: Provided that if before any
such juror is sworn other jurymen in the panel become available the prosecutor
may require the names of such jurymen to be put into and drawn from the box
in the manner hereinbefore prescribed, and such jurors shall be sworn, chai
lenged or ordered to stund by, as the case may be, before the jurors originally
ordered to stand by are again called.

939. Whenever after the proceedings hereinbefore provided for the panel has
been exhausted, and a complete jury cannot be had by reason thereof, then,
wpon request made on behalf of the Crawn, the court may order the sheriff or
other proper officer forthwith to summon such numbers of persons, whether
qualified jurors or not, as the court deems necessary and directs in order 1o
make a full jury: and such jurors may, if necessary, be summoned by word of
mouth,

(2} The names of the persons so summoned shall be added to the general panel,
for the purposes of the trial, and the same proceedings shall be taken as to
calling and challenging such persons and as to directing them to stand by as are
hereinbefore provided for with respect to the persons named in the original
panel,

court may, at the request of the prosecutor, order the sheriff or other
proper officer forthwith to summon as many persons, whether
qualified jurors or mot, as the court directs for the purpose of pro-
viding a full jury.

(2) Jurors may be summoned under subsection (1) by word of
mouth, if necessary.

(3) The names of the persons who are summoned under this
section shall be added 1o the general panel for the purposes of the
trial, and the same proceedings shall be taken with respect to calling
and challenging those persons and directing them to stand by as are
provided in this Part with respect to the persons named in the
original panel.

This is the former 5.939. It was 5.672 in the Code of 1892, and came
from R.5.C, 1886, c.174, 5.168, and 6 Geo. IV, c.50, 5.37 {Imp.}.

See R.v. CHURTON, supra.

WHO SHALL BE JURY.—Returning names to box.—Same jury may try an-
other is¢ne by conzent.—Scctions directory.

552. (1) The twelve jurors, or in the province of Alberta, the
Yukon Territory and the Northwest Territories the six jurors, whose
names are drawn and who are sworn in accordance with this Part,
shall be the jury to try the issues of the indictment, and the names of
the jurors so drawn and sworn shall be kept apart until the jury
gives its verdict or until it is discharged, wherenpon the names shall
be returned to the box as often as occasion arises, as long as an issue
remains to be tried before a jury.



856 . MARTIN’S CRIMINAL CODE

Section B52—continued

(2) The court may try an issue with the same jury in whole or
in part that previously tried or was drawn to try another issue, with-
out the jurors being sworn again, but if the prosecutor or the ac.
cused objects 1o any of the jurors or the court excuses any of the
jurors, the court shall order those persons to withdraw and shall
direct that the required number of names to make up a full jury be
drawn and, subject to the provisions of this Part relating to chal-
lenges and directions to stand by, the persons whose names are
drawn shall be sworn,

{3) No omission 1o follow the directions of this section or section
540 or 550 aflecte the validity of a proceeding.

This comes from the former 5929 which first came into the Code as
5.667(5) and (6) in 1892. It formed part of 5519 in the E.D.C. Subsec.(1)
was amended in 1935 when the legislation in Manitoba and Saskatch-
ewan provided for a six-man jury, in 1943 to delete the rcference to
Manitoba, in 1946 to add a reference to Alberta and omit Saskatchewan.

It was re-enacted by 1051, c.47, s.22, to replace the word “men’” by the
word “persons”’ to contorm to the fact that in some of the provinces
women might be jurers, this last being the word used in this section.

When the provisions of subsec(2) were before Parliament in 1892
doubt was expressed as to the advisability of enacting them in Canada
although it appeared that in London a jury was soINEeLlinics sworn to Ly
several cases. [t was pointed out, however, that this procedure can be
followed only by consent.

Ifere the cases of R.ow WONG O SANG, [1924)3 W.W.R.45, and R.
v, LUPARELLO(1910), 24 C.C.C.24, may be compared. In the tormer
a jury disagreed and there was a second trial, “In the case at bar three of
the former jury were included in the new jury ‘empanelled’ despite the
accused’s ohjection, and in the absence of any authority cited to support
such an inclusion, which is contrary to the spirit of a new wrial, T think
the objcction should be upheld and a new trial ordered.” The jury was
not a “new jury” within the meaning of s.960.

In the latter the judge discharged the jury in a capital case because
it had not been kept together overnight. When the fresh jury was em-
panelled it was found that eight of the first jury were members of it, they
having been sworn without cliallenge. It was held on appeal that this
did not indicate a substantial wrong or miscarriage of justice.

A new trial was refused on a similar ground in R. v. McLACIILAN
(1924), 41 C.C.C.219.

JURORE UNABLE TO CONTINUE.—Trial may econtinue.

553. (1) Where in the course of a trial a member of the jury is,
in the opinion of the judge, by reason of illness or some other cause,
unable to continue to act, the judge may discharge him.

(2) Where in the course of a trial a member of the jury dies or
is discharged pursuant to subsection (1), the jury, shall, if the proe-
ecutor and the accused consent in wriling and if the number of
jurors is not reduced below ten, or in the provinee of Alherta, the
Yukon Territory and the Northwest Territories below five, be
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929. (1) The rwelve persons, or in the province of Alberta the six persons, who
in manner aforesaid are nltimately drawn and sworn shalf be the jury to try
the issues of the indictment, and the names of the persons so drawn and sworn
shall be kept apart by themselves until such jury give in their verdict or nuntil
they are discharged and then the names shall be returned 1o the box there to be
kept with the other names remaining at that time undrawn, and so toties qitotivs
as long as any issue remains fo be tried.

(2} If the prosecutor and accused do not object thereto, the court may try any
Issue with the same jury that has previously tried or been drawn to try any other
issue, without their names being returned to the box and redrawn, or if the
parties, or either of them, object to some one or more of the jurors forming
such jury, or the court excuses auy one or more of them, then the court may
order such persons to withdraw, and may direct the requisite number of namces
to make up a complete jury to be drawn, and the persons whose namies are 5o
drawn shall be sworn.

(3) An ornission to follow the directions of this or the iwo last preceding sec-
tions shall not affect the validity of the proceedings.

9294, Where in the course of a trial any menmber of a jury is, in the opinion of
the judge, through illness or other cause, unable to continue io act, the judge
may discharge him and in such case or where a meniber of the jury dies the
jury shall, subject to consent being given in writing by or on behalf of both
the Crown and the accused, and so long as the number of jurors is not reduced
below ten, or in the province of Alberta five, be considered as remaining for all
the purposes of the trial properly constituted and the trial shall proceed and a
verdict may be given accordingly.

deemed to remain properly constiluted for all purposes of ihe trial
and the trial shall proceed and a verdict may be given accordingly.

"T'his is the former .929A which was cnacted by 1948, ¢.39, 5.39, altered
to include a reference to the North-West Territories and the Yukon.
The procedure it provided was {ollowed in R, w. SWANSON, [1950]1
W.W.R.22, in which the [oreman of the jury was taken iil after the jury
retired to consider their verdict.

It was adopted also in R. v. RODGERS, e REYNOLDS(1952), 103
{.C.C.168, in which a juryman came to court it a state of intoxication.

See also VESCIO v, R.(1949), 92 C.C.C.161.

TRIAL.

CONTINUOUS TRIAL—Adjournment.—Formal adjournment wnnceessary.—
Questions reserved for decision.

554. (1) The wrial of an accused shall proceed continuously sub-
ject to adjournment by the court,

(2) The judge may adjourn the trial from time to time in the
same sittings.

(3) No formal adjournment of trial or entry thereof is required.

(4) The judge, in any case tried without a jury, may reserve
his final decision on any question raised at the irial, and his deciston,
when given, shall be deemed to have been given at the trial.
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Subsec.(1} is the former 5.945(1). It was part of 5,673 in the Code of
1892 and of 5.532 in the E.D.C, Subsec.(2) 1s the former 5.945({2) added
by 55-56 Vict., c.40, s.1. Subsec.(3) is the former 5.945{6), which was 5.673
(2) in the Code of 1892, and part of s.532 in the E.D.C.

Subsec.(4) comes from the former 5.579 which was s.753 in the Code
of 1892, and R.S.C. 1886, ¢.174, 5.269. The words “in any case tried with-
out a jury” were added in Parliament, for the reason as stated that
“otherwise we did not know how a judge was going to reserve his decision
and give it later in a jury trial, and in the meantime the jury had brought
in the verdict and it has been recorded:” (Senate Commirctee Dec. 15-16,
1952, p.73). This appears to alter the provision which, as it appeared in
the 1892 Code began “Any judge or other pcrson presiding at the
sittings of a court at which any person is tried for an indictable offence
under this Act.” The words “or other person” replaced the words “re-
tired judge, or Queen’s Counsel”, which appeared in the Act respect-
ing the High Court of Justice for Ontario, 1883, c.10, s.1, where the
provision appearcd originally. See also Treemear's Code 1919 ed., note to
5.579.

TAKING EVIDENCE.

555. On the trial of an accused for an indictable offence the evi-
dence of the witnesses for the prosecutor and the accused shall he
taken by a stenographer in accordance with the provisions of Part
XV relating to the taking of evidence by stenographers at prelimi-
nary inquiries.

This is new. Evidence in the superior courts is taken down by sworn
court reporters, but the repealed Code contained no statement in that
regard. See 5458 ante,

SEPARATION OF JURORS EXCEFPT IN CAPITAL CASES.—Keeping in charge.
- Saving.—Empanelling new jury in certain cases,—Refreshment and accom-
modation, .

556. (1) The judge may, at any time before the jury retires to
consider its verdict, permit the members of the jury to separate, but
this subsection does not apply where an accused is liable, upon
conviction, to be sentenced to death. _

(2) Where permission to separate cannot be given or is not
given the jury shall be kept under the charge of an officer of the
court as the judge directs, and that officer shall prevent the jurors
from communicating with anyone other than himself or another
member of the jury without leave of the judge.

(3) Failure to comply with subsection (2) does not affect the
validity of the proceedings. .

(4) Where the fact that there has been a failure to comply with
this section is discovered hefore the verdict of the jury is. returned
the judge may, if he considers that the failure to comply might lead
to a miscarriage of justice, discharge the jury and

(a) direct that the accused be tried with a new jury during the
same session or sittings of the court, or )
(b) postpone the trial on such terms as justice may require.
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579. Any judge or other person presiding at the sittings of a court at which
any perion is tried for an indictable offence under this Act, whether he is the
judge of such court or is appointed by comrnission or otherwise (o hold such
sittings, may reserve the giving of his final decision on questions raised at the
trial; and his decision, whenever given, shall be considered as if given at the
time of the trial.

943. The trial shall proceed continuwously subject to the power of the court to
adfourn it.

{2) The court may adjourn the trial from day to day, and if in its opinion the
ends of justice so require, to any other day in the same sittings.

(3) Upon every adjournment of a trial under this section, or under any cther
section, the court may, if it thinks fit, direct that during the adjournment the
jury shall be kept together, and proper provision made for preventing the jury
from holding communication with any one on the subject of the trial.

(4) Such direction shall be given in all cases with the exception of rape in
which the accused may upon conviction be sentenced to death.

(5) In other cases, if no such direction is given, the jury shall be permitted to
separate.

(6) No formal adjournment of the court shall hereafter be reguired, and no
entry thereof in the Crown book shall be necessary.

946. Jurors, after having been sworn, shall be allowed at any time before giving
their verdict the use of fire and light when out of court, and shall also be al-
lowed reasonable refreshment. '

959. If the jury retire to consider their verdict they shall be kept under the
charge of an officer of the court in some private place, and no person other
than the officer of the court who has charge of them shall be permitted to speak
or to communicate in any way with any of the jury without the leave of the
court,

(2} Disobedience to the directions of this section shall not affect the validity of
the proceedings.

(3) If such disobedience is discovered before the verdict of the jury is returned
the court, if it is of opinion that such disobedience might lead to a miscarriage
of justice, may discharge the jury and direct ¢ new jury to be sworn or em-
panelled during the sitting of the court, or postpone the trial on such terms as
justice may require. :

(5) The judge shall direet the sheriff to provide the jurors who
are sworn with suitable and sufficient refreshment, food and lodging
while they are together until they have given their verdiet.

Subsecs.(1} and {2 come from the [ormer s5.945(3) and 959(1). Subsec.
{3) comes Irom the former s.959(2). Subscc(4) comes from the former
£.959(3). Subsec.(5) comes from the former s.946.

The corresponding provisions appear in s5.673, 671 and 727 of the
Code of 1892 and in 55527 and 532 of the EI.C. €. also the provisions
of the Jurors Detention Act, 1897 (UK.,

Under this section the provision relating to capital cases has been
retained, but as rape is no longer a capital oflence, the general rule will
apply to it. [t had already been excepted [rom the operation of 5.045(4)
by amendment in 1948. That general rule, which is a2 change from the
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former procedure, is that the jury will be kept together unless the
Judge permits them to separate, but in view of the spirit ol the legislation
as indicated in the cases, infra, the change is, perhaps, not a matter of
great practical importance.

The words in subsec.(2) “shall be kept under the charge of an officer
of the court as the judge directs” recognize that in some provinces wo-
men may be jurars.

There is a change also in that the saving clause in subsec.(3) applies
throughout. Formerly it applied only 1o s.959.

It has been pointed out in the note to s.561 that the conditions under
which the jury acts are very different from those which obtained when
WINSOR w. K.(1866), 10 Cox,C.C.276, was decided.

At common law the jury were permitted to separate in cases of mis-
demeanocur, but after the accused was given in charge of the jury in a case
of felony, the jury could not separate until they had given their verdict.
There were, however, circumstances which tended to shorten trials. In
1702, the statute I Anne, st.2, c.9 permitted defence witnesses to give
evidence under oath in treason and felony; undil the year 1589 defence
witnesses were not permitted at all. The statute 31 Eliz., ¢.4, rclaxed that
rule to some extent, but delence witnesses were not sworn, It was not
until the Prisoners Counsel Act (1836, ¢.114) that a person accused of
felony might have his case conducted by counsel, and it was not until
1898 in England (1893 in Canada), that a prisoner became a {fully com-
petent witness in his own defence, although in practice he was permitted
to make staLements unswort.

It has been pointed out that, under the law as it existed iu early times,
it was but rarely that a trial lasted longer than a day, bud it is interesting,
with special relerence to subsec.(5} above, that in moving second reading
of a bill to amend the criminal law in 1890, Sir John Thompson said,
(Hansard, Vol. IT, col. 3164):

“There Is a provision in section 19 to rclax the somewhat ancient
law with regard Lo jurors deliberating on their verdict, and to permit
that they may, in the discretion of the judge, be allowed to use a fire
while deliberating out of court and to have reasonable relreshment,
The law which makes it necessary that a jury, in order to hasten its
deliberations, shall both shiver and starve at the same time, is too ob-
solete for the modern administration of justice, and we propose to have
it amended.”

"The principles involved in the modern attitude appear in the [ollow-
ing quotation from I2. . TWISS{(1918}, 26 Cox,C.C.325, ar p.329:

“The old rule was that in charges of felony the jury were not allowed
to separate. The Legislature has, however, shown a tendency to trust
jurymen more and to reiax the former rule. Under the Juries Deten-
tion Act, 1897 (G0 & 6] Vict,, .18}, the court can allow jurymen to
separate where the charge is one of felony, except where murder, trea-
son, or treason felony is charged. It cannot be supposed that when the
Legislature passed that statute they thought the jurymen, when they
leave the courl {the case being part heard) and go to luncheon, never
mention the case to anyone, .. ...
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In the present ease the trial went on and the juryman did whac is
well known jurymen ofien do—he leit the precincts of the court and
talked to other people. Under these circumstances what we have to
consider is whether any injustice was done to the appellaut by reason
of what the juryman did.”

The conclusion was that accused had not heen prejudiced,

With reference to the provisions ol the Code, the opinion was ex-
pressed in K. . WALTERS(1926), 58 N.5.R.306, that the real object and
itent of s.945 were:

“to be read inthe light of the old comman Jaw, and as a wethod pro-
vided for preserving the purity of the administation of justice and
for saleguarding the rights af accused persons against having a jury
unduly or improperly atlected by outside influences during the course
of the trial.”

In R, w NASH(1919), 01 C.C.288, at p.201, it was observed on ap-
peal that, “In modern years the leature of separation has been consider-
ably reluxed, having regard to the ordihary habits of life, but the prin-
ciple as 10 communication and the possibility as to inlluence upon the
Jury still maintains.” In that case a new trial was ordered when it ap-
peared that juembers of the jury had been in communication by tele-
phoue with their homes and business assaciutes, had atiended the showing
of a film entitled “Seuled Verdict”, and had mingled with the crowd in
teaving the theatre. .

This case was applied, with the same resuit, in R. v. RYAN{1951), 101
C.C.C.107, in which the facts were largely similar, except that the jury
had goue ta the theatre without the permission or kirowledge ol the
Judge. See also R. . NEAL, [1919]2 All E.R.438.

A strong judgiment in which o new (rial was ordered, is in the case
of R. w, ;‘1{/]‘3’(!!)(-1(If}:';?i), 106 G122 The fellowing appears:

“Stripped to its hare cssentials, there can be no escape [rom the [act
that three Crown witnesses dined with che jury during a murder trial.
It scems Lo me thar o countenance such a situation as is (hus pre-
senied, violates two essentinls of justice. 'The one is that the jury miist
be kept completely free from any opportunity of communication dur-
g the trial, except under the most exceptional circumstances calling
for a direction from the Court; and, secondly, that nothing must oc-
cur during the trial of a case from which a suspicion may arise that
any taint attaches to the proper and meticulous fairness which must
always surround the administration of (public justice, more especially
when a man is on wial for has life. . . ..

Morcover, if Crown witnesses are permitied to join the jury in an at-
mosphere of sociahility during the adjournment of a murder trazl, the
contidence ol the public In our present svstem ol trial by jury would
be shaken. . .. .. "Thus it appears to us that the opportunity lor com-
munication, while i lactor for consideration, is not the whole test o
be applied in the circoumstances.”

A case in which it is pointed out that 315 did nat impose an ab-
solute prohibition agiinse juries communicating with anvone whatsocver,
s BERTRAND . HATU58Y, 107 C.O.G.289. In that case the jury, at their
own request and with the consent of the Judge, and of counsel for the
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Crown and the accused, had attended confession in the court house
where they were kept together. They were instructed not to speak of the
trial and the priest who was to hear the confessions was sworn not to
speak of it, An appeal from conviction was dismissed, and leave to ap-
peal to the Supreme Court of Canada was refused.

What is surely an extreme case upon the principles embodied in this
section appears in R. v. SPIERS(1952), 19 Sol. 13. There the main
ground of appeal was that while appellant was on bail during trial, two
jurymen had discussed the case with him while they were travelling
home in the same compartment in a train. 'I'he jurymen said that they
tried to avoid the conversation, that one of them was reading a news-
papet report of a case where the judge had rebuked a juryman for talk-
ing about a casc during the trial, and that when appellant [orced the
conversation, the juryman handed the newspaper to him.

The C.C.A. accepted the explanation of the jurymen and dismissed
the appeal saying that, “The moral of the case showed that it was un-
wise to let prisoners out on bail during a trial.”

ACCUSED TO BE PRESENT.—Exceptions.—To make defence.
557. (1) Subject to subsection (2), an accused other than a cor-
poration shall be present in court during the whole of his trial.
(2) The court may
(a) cause the accused to be removed and to be kept out of
court, where he misconducts himself by interrupting the pro-
ceedings so that to continue the proceedings in his presence
would not be feasible, or
(b) permit the accused to be out of court during the whole
or any part of his trial on such conditions as the court con-
siders proper.
(3) An accused is entitled, after the close of the case for the pros-
ecution, to make full answer and defence personally or by counsel.

This comes from the {ormer s5.942 and 943(1). "'I'he former was 5.659
in the Code of 1892, 11 came from R.S.C. 1886, ¢.174, s.178, and 6 & 7
Wm. IV, c.114 (Imp). Cf. 5.524 of the E.D.C. as to righis of accused at
trial, to open his case, to examine his witnesses and to sum up.

§.043 was 5.660 in the Code of 1892 and s.534 in the E.D.C. See also
5.426 ante. :

“Other than a corporation”, a corporation appears by counsel or
agent (s.528). .

As to {ull answer and delence, it is relevant to refer to the case of R.
v. ROACH(1914), 28 C.C.C.28, and to quote therefrom some general ob-
servations.

In that case the accused was not informed in any formal way of the
rharge against him. The evidence of the witnesses, who were school-girls,
was not taken under ocath. ‘This evidence, moreover, was not given
openly, but was whispered into the ear of the magistrate. When the ac-
cused asked {or an adjournment in order that he might get counsel, the
magisirate told him that a lawver would do him no good, and refused
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942. Every person tried for any indictable offence shall be admitted, after the
close of the case for the prosecution, to make full answer and defence thereto
by counsel learned in the law.

943, Every accused person shall be entitled 1o be present in cour! during the
whele of his trial unless he misconducts himself by so interrupting the pro-
ceedings as to render their continuance in his presence impracticable.

{2) The court may permit the accused 1o be out of court during the whole or
any part of any trial on such terms as it thinks proper,

his request. When these proceedings cinme to be reviewed on appeal, the
Courc expressed itsell in the folinwing terms:
“It ought not to be, and it may not be, necessary, even if excusable,
to repeat again the oft-quoted words of the Lord Chief Justice of
England, upon this subject, (i, the right of the accused to make his
full answer and defence), so forcibly expressed in the case of MARTIN
v. MACKONOCHIE(1878), 3 Q.B.D.730, 775, but T do so lest we jus-
tices, whether of superior or inlerior Courts, lorget; and because that
case Is in point upon the mzin question involved in this case, as the
first words I intend reading shew: ‘It seems to me, I must say, 4 strange
argument in a court of justice, to say that when, as the law stands,
formal proceedings are in strict law required, yet it no substantial in-
justice has been done by dealing summarily with a defendant, the
proceeding should be upheld. In a court of Jaw such an argument 4
convenienii is surely inadmissible. In a criminal procecding the ques-
tion is not alone whether substantial Justice has been done, but whether
justice has been done according to law, All proceedings in poenam
are, it need scarcely be ohbserved, stviciissimi juris; nor should it he
forgotten that the formalities of the law, though here and there they
may lead to the escape of an offender, are intended on the whole to
insure the safe administration of justice and the protection of inno-
cence, and must be observed. A party accused has a right to insist upon
them as a matter of right, of which he cannot be deprived against his
will; and the Judge must see that they are followed. He cannot set
himself above the law which he has to administer, or muke or mold it
to suit the exigencies ol a particular orcasion. Though a murderer
should be taken redhanded in the ace, if there is a Haw in the indict-
ment the criminal must have the benefit of it. If the law is imperlect,
it is for the Legislature to amend. The Judge must administer it as he
finds it. And the procedure by which an offender is to he tried, though
but ancillary to the application of the substantjve law and to the ends
of justice, is as much part of the law as the substantive law itself,
Amendments by the Legislature, from time to time, to the law have
made escapes from substantial justice on mere technicality few and
far between, 1if they ever need accur, And 1 may add that, as the pro-
visions of the law exist for the purpasc of making a case so plain that
substantial justice can be done, how Js it possible to assert that Justice
has been done when some of the means the Legislature has decmed
necessary in reaching that end have been disregardeds”
In R. . LEMAY (No. 2)(1951), 100 C.C.C.365 a rule wus cited ([1.867)
i restated by the Judicial Committee in SENEVIR A TNE . R, [1936]



864 MARTIN'S CRIMINAL CODE

Scction 357-—confinued

8 All E.R.36, ar p.49: “Witnesses essential to the unfolding of the nar-
rative on which the prosccution is based must, of course, be called by
the prosecution, whether in the result the effect of their testimony is for
or against the case for the prosecution,” but it was held, on ohjection
that the prosccution should have called a certain witness, that the de-
fence had an oportunity to call him and that there is no general obliga-
tion on the part ol the Crown to call every available witness regardless
of number or reliability.

SUMMING UP BY PROSECUTOR.—Summing up by accused,—Aceused’s right
of reply.—Attorney Gencral’s right to reply —Proseculor’s right of reply where
more than one acensed.

558. (1) Where an accused, or any one of several accused being
tried togetlier, is defended by coursel, the counsel shall, at the end
of the case for the prosecution, declare whether or not he intends to
addace evidence on behalf of the accused for whom he appears and
if he does not announce his intention to adduce evidence, the prose-
cutor may address the jury by way of summing up.

2} Counsel for the accused or the acensed, where he is not de-
fended by counsel, is entitled, if he thinks fit, to open the case for
the defence, and after the conclusion of that opening to examine
such witnesses as he thinks fit, and when all the evidence is con-
cluded to sum up the evidence.

(3) Where no witnesses are examined for an accused, he or his
counsel is entitled to address the jury last, but otherwise counsel for
the proseccution is entitled to address the jury last.

(4) Notwithstanding sabsection (3) the Atntorney General or
counsel acting on his behalf is entitled to reply.

(5) Where two or more accused are tried jointly and wiilnesses
are examined for any of them, all the accused or their respective
counsel are required to address the jury before it is addressed by the
prosecalor.

This comes [rom the former 5944 which was s.661 in the Code ol
1892, It varied R.S.CG., 174, 5179 which was based upon 28 Vict, c. 18,
5.2 (Trup.). Corresponding provisioi appeared m s.521 of the E.D.C. but
it included the words “and if no counsel for any such accused person’™
evidently contemplating a case where accused jointly tried are defended
Ly different counsel. ‘This is the position relerred to n subsec.(3), which
is new. It was relerved to {(Lansard 19534, p.2859) as being @ necessary
change in the law where there 15 a joint trial, “otherwise such trial be-
comes all mixed up, with counsel addressing the jury with respect to
one charge, and waiting lor other counsel to address Lhe jury on another
charge.”

Note the provision for the right ol reply in subscc.(). 'T'his was the
sutbject of debate in the British liouse of Gommons (Parl. Debuates 1898,
4th Serics, vol. 62, col.664). Mr, Swilt MceNeitl said: “Upon this rule, or
ihis practice, T wld the Arcorney General a picce of historical knowledge
that he did not know. T asked the honourable and learned gentleman
whether he knew that this rule is a rule which had its origin in the
corrupt time ol Scroggs and Jefleries.” '



PART XVII—SECTIONS 537 & 558 865

QLD CODE:

944, If an accused person, or any one of several accused persons being tried
together, is defended by counsel, such counsel shall, at the end of the case for
the prosecution, declare whether he intends to adduce evidence or not on behalf
of the accused person for whom he appears; and if he does not thereupon an-
nounce his intention to adduce evidence, the counsel for the prosecution may
address the jury by way of summing up.

(2) Upon every trial for an indictable offence, the counsel for the accused, or
the accused if he is not defended by counsel, shall be allowed, if he thinks fit,
to open the case for the defence, and after the conclusion of such .opening to
examine such witnesses as he thinks fit, und when all the evidence is concluded
to sum up the evidence.

(3) If no witnesses are examined for the defence the counsel for the accused,
or the accused in case he is not defended by counsel, shall have the privilege of
addressing the jury last, otherwise such right shall belong to the counsel for the
prosecution: Provided, that the right of reply shall be always allowed 1o the
Attorney General or Solicitor General, or to any counsel acting on behalf of
either of them.

It was said that the rule of practice was that this special vight of reply
could be exercised by the Attor ney General or Solicitor General in per-
son, but not by their representatives, and in reply to an objcu;lou that
it was capable of abuse, Sir R. F inlay siid {col.G79):

“There are cases of great public importance in which naturally and
properly the counsel lor the delence seek to introduce every topic
which they think may possibly influence the mind ol the jury to a
verdict of acquittal, There are some cases in which, in the interests of
the public, it is right and desirable that (he autenton of the jury
should be recalled to the real state of the facts, and to what are the true
issues upon which they must decide. Tt way be said in that case "Why
should not the privilese be extended to all proseating counsel?” The
answer is that the privilege is one wihich is certainly capable of very
great abuse. [ have never heard it suggested that the privilege has been
abused by any prosccutling counsel . ... . but I think the considera-
tion I have mentioned has some weight.”

In 1884 the English judges passed a resolution intended to remove
doubts as to the right ol reply by counsel other than the Attorney Gen-
eral or Solicitor General. 'The resolution was:

“In those cases in which the Attorney General or Solicitor General is
personally engaged, a reply where ne witnesses are called for the de-
fence is to be allowed as of right to the Counscl for the Crown and
no others.”

The §2-33 Vict.(Can}, c.29, 545 gave the right to the Attorney General
or Solicitor General or 1o any Queen’s Counsel acting on hehali of the
Crown. This appears in the Code Bill of 1892, 5661, where the word
“Queen’s” is struck out.

In R. «. MARTIN{(905), 9 C.C.C371, it was held that a Crown
prosecutor instructed by a provincial Attorney General is a counsel
“acting on behalf of the Attorney General” under Code s.661(2) and has
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the right of reply although no witnesses are called for the defence, but
McLaren, J.A,, at p.389, said:
“It is a relic of absolutism and high prerogative, and, while it stands
on the statute-book, the representative of the Attorney-General has a
right to claim it, and, when he does so, the judge must allow it.
In the mcantime I think it should be claimed only when there are
special reasons for doing so, and that it would be more in consonance
with modern enlightened ideas as to the relative rights of the Crown
and the subject il it were entirely abrogated.”

VYIEW ..—Directions to prevent communication,—W ho shall attend.

959. (1) The judge may, where it appears to be in the interest
of justice, at any time after the jury has been sworn and before they
give their verdiet, direct the jury 1o have a view of any place, thi
or person, and shall give directions as to the manner in which, a:‘:ﬁ
the persons by whom, the place, thing or person shall be shown to
the jury, and may for thai purpose adjourn the trial,

(2) Where a view is ordered under subsection (1), the judge
shall give any directions that he econsiders necessary for the purpose
of preventing undue communication by any person with members
of the jury, but failure to comply with any directions given under
this subsection does not affect the validity of the proceedings.

(3) Where a view is ordered under subsection (1) the accused
and the judge shall attend.

This comes [rom the former s.958 which was 5.722 in the Code of
1892, with which R.5.C. 1886, c.174, ss.171 and 172 are cited. Correspond-
ing provisions appear, without the words “against this Act” in 5535 of
the 18.D.C,, with which 39 and 10 Vict, ¢78, s.11 (Ircland) is cited.
Subsec.{3} is new. There had previcusly been some difference of
judicial opinion as to whether the accused should be present when a
view was token, and the revision makes it clear that he 1s to be present.
1his change renders it unnecessary to review the cases, but it may be
mentioned that in e GRANT(1950), 98 C.C.C40]1, a new trial was or-
dered in a case in which the trial was adjourned over the weekend, and
on the Sunday the jury, accompanied by the sheriff, two members ol the
R.C.M.P., and a matron were driven to the scene of the alleged murder,
‘There had been no order made by the judge,
“We are not prepared to say that no substantial wrong or miscarriage

- of justice has occurred. Moreover the accused had an inalienable right
o be present at the view; natural justice requires cthat he should be
present and tor this reason alone the conviction should be quashed
and there should be a new wial”

The earlier conllict appears in R. v, PETRIE(I890), 20 O.R.317; R.
v. BARBOUR(1938), 13 M.P.R.203; and R. MacDONAID(1939), 72
C.C.GC82, This section accords with an opinion that 4 view, when or-
dered, 1s part of the trial.

DISAGREEMENT OF JURY,—Discretion not reviewable.

360. (1) Where the judge is satisfied that the jury is unable to
agree upen ite verdict and that further detention of the jury would
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838. On the trial of any person for an offence against this Act, the court may,
if it appears expedient for the ends of justice, at any time after the jurors have
been sworn to try the case and before they give their verdict, direct that the
jury shall have a view of any place, thing or person, and shall give directions
as to the manner in which, and the persons by whom, the place, thing or person
shail be shown to such jurers, and may for that purpose adjourn the trial, and
the cost accasioned thereby shall be in the discretion of the court.

(2) When such view is ordered, the court shall give such directions as seem
requisite for the purpose of preventing undue communication with such jurors;
Provided that no breach of any such directions shall affect the validity of the
proceedings.

960. If the court is satisfied that the jury are unable to agree upon their ver-
dict, and that further detention would be useless, it may in its discretion dis-
charge them and direct a new jury to be empanelled during the sittings of the
court, or may postpone the trial on such terms as justice may require,

{2) It shall not be lawful for any court to review the exercise of this discretion.
961. The taking of the verdict of the jury or other proceeding of the court

shall not be invalid by reason of its happening on Sunday or on any other
holiday,

be useless, he may in his diseretion discharge that jury and direct a
new jury to be empanelled during the sittings of the court, or may
adjourn the trial on such terms as justice may require,

(2) A discretion that is exercised under subsection (1) by a
judge is not reviewable.

This is the [ormer 5.9G0. I1 was s.728 in the Code of 1892, and 5528
in the ED.C,

Sece notes to 5.952 anie.

PROCEEDING ON SUNDAY, ETC., NOT INVALID,

361, The taking of the verdict of a jury and any proceeding in-
cidental thereto is not invalid by reason only that it is done on Sun-
day or on a holiday.

This is the former 5,961 with the addition of the words “and any pro-
ceeding incidental thereto,” which would cover, e.g., the discharge ol
the jury alter verdict, or the discharge ol the accused upon acquittal,

‘This provision appears as 5.536 of the English Draft Code of 1878
without the words “or any other holiday” and similarly in the Code of
1892, 5.729. Referring to it in their report (p.37) the Imperial Commis-
sioners say:

“Section 536 enables the court to take a verdict on Sunday. This pro-
vision was suggested by the case of WINSOR v, R., in which it was
stated as one reason [or discharging the jury late on a Saturday night
that il they agrced to their verdict on Sunday, the verdict could not
be taken till the Monday.”

The question arose only incidentally in WINSOR v. R.(1866), 10
Cox,C.C.276, since that case turned upon the right of the trial judge to
discharge the jury. The trial was for murder and the [ollowing are ex-
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tracts from the judgments. It is o be remembered, however, that the

conditions which governed the deliberations of the jury were very dif-

ferent in those days from what they are now. Per Cockburn, C.J., {(at

p3liky
“In this case 1t appeared that not only had the jury been five hours
in deliberation, but it was within a lew minutes of midnight of the
Saturday, and on the eve ol Sunday; and further, on the Monday the
judges were bound to be at Bodmnin in the dischurge of their duties
...... the intervening day being Sunday, a great difliculty presented
tscll. In the first place arises the question whether the judge could
adjourn till the Sunday and (ake the verdict of the jury on the Sun-
day? It is luid down in distinct terms by high authorities—Coke and
Comyn—that Sunday is not a judicial day, and it is idle to contend
that the taking of a verdict, the delivery of a verdict on the part of the
jury, and the receiving it on the part of the judge, and the recording
i, ... are not judicial acts; and I entertain the gravest doubt
whether it would have been consistent with the validiry ot these acts as
judicial acts for the verdict to be delivered, received and recorded on
the Sunday.”

Blackburn, J., (at p.318} did not wish to decide the question but added:
“I do not think there can be the slightest doubt aboud this, that to sit
judicially on Sunday on any business would be indecent and improper,
and should never Le done if it can be helped. T'his much no one can
doubt,”

Mecilor, J., fat p.322) said:

“Without ubsolutely deciding that it cannot, 1 quite agree with my
brother Bluckbutn in his opinion upon that poing, and T am (ree to
conless that T think it cannot be done.”

The following authorities are relevant to this subject:

Sunday 1s a dies non lor the sintings ol Courts (MacNALLEY'S CASE
(1611} Y Co. Repiiby . ... .. Process may not be saved nor persons
arrested except lor crime (29 Car, I, 7, .6; 11 & 12 Vict, 49, s4;
RAWLINS v, ELTIS(18406), 16 M. & W.172; Encye. of the Laws ol Eng,
Vol, 13, p.707}).

Sunday is dies non juridicns, 2 day on which ne judicial act ought to
be dimc. ASMOLE . GOODWINQGYY), 2 Salk.624; MacKALLEY'S
CASE(IGIT), 9 Co. Rep.6ibh (wherve an inquisition was held bad on its
appearing that the inquest was held on Sunday). Ministerial acts may be
lawtully executed on Sunday (ihid.); Hals. 2nd ed., Vol. 32, 120,

The taking ot surcties and commitment to prison in default are
judicial acts, and cannot therelore be performed on Sunday. Hals. 2nd
ed, Vol. 21, p.695, R, v. RAMSAY(1867), 16 W.R.191 relerred to.

Blackstoue’s Com. Bk. ITI, 1.275, says:

“Throughout all Christendom, i very early thues, the whole year
was one continual ierm for hearing and deciding causes. For the Cliris-
tian magistrates to distinguish themsclves from the heathens, who
were extremely superstitious in the observance of their dies fasti et
nefasti, went into a contrary extreme, and administered justice upon
all days alike. Till at length the Church interposed and exempted
certain holy seasons from being profancd by the tumult of forensic
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litigations. As, particularly, the time of advent and Christmas, which
gave rise to the winter vacation; the time of Lent -and Easter, which
created that in the spring; the time of Pentecost, which produced the
third; and the long vacation between Midsummer and Michaelmas,
which was allowed [or the hay time and harvest. All Sundays, also,
and some particular festivals, as the days of Purification, Ascension
and some others, were included in the same prohibition; which was
established by a canon of the Church, A.D. 517.”

Broom’s Legal Maxims, 10th ed., p-13, citing DRURY v, DEFON-
TAINE(1807), 1 Taunt.181, per Lord Mansfield ac p.135, says that “Ex-
cept as regards judicial acts, Sunday is not a dies non at cormmmon law.”

By the Lovd's Day Act, 29 CarIT, .7, 5.6, the service or execution
of any writ, process, warrant, order or judgment or decree (except in
cases of treason, [elony or breach ot the peace) an Sunday was prohib-
ited. Tt was argred in STVANN . B ROOME(1764), 3 Burr.1595, at p-1G91,
that this statute does not extend to giving judgments. To this Lord
Mansfield answered: :

“It was needless to restrain them [rom it by act of parliament. They
could not do it, by the canons anciently received, and made a part of
the law of the land: and thercfore the restraining them from it by act
of parliament would have been mercly nugatory.”

The following Canadian cases may be cited in this connection:

In R.v. CH VEILIER(1896), 1 C.C.C.134 (Man.}, the [acts were that
accused was arrested on Saturday evening, a preliminary hearing was
begun about 2 am. Sunday and finished alter daylight the same morn-
ing. The accused was discharged on kaleas corfus on the ground that
the preliminary hearing was a4 judiciul proceeding which cannot legally
be held on Sunday. It was held that s.729 (later s.961) is to be applied
only to matters before a jury.

R.v. MURRAY(1897), 1 C.C.CAK2 {Ont.), is based on the definition
of holiday and is similar in effect to R, v. CAVELIER. A preliminary
mquiry held on Dominion Day was held to be invalid. The judgment
contains the following:

“A wril returnable on a Sunday or other dies non is a nullity; Chitty’s
Archbold’s Practice, 12th ed., P16k MORRISON v. MANLEY(1842),
1 Dowl. (N.S.) 773; KENWORTHY v. PEPPIA T(1820}, 4 B. & Ald.
288; SWANN w. BROOME(1764), 8 Burr. 1595. And a judgraent
signed on a dies non is a nullity; HARRISON v. SMITH({1829), 9 B.
& C. 243"

Re McGILIIVRAY(1907), 13 C.C.C.115% {N.5), appears to be con-
traty to R. v. CAVEIIER & R. 0. MURRAY, supra. In that case it was
held that if the magistrate before whom the accused is brought on Sun-
day on a warrant of arrest, accepts hail Jor the defendant’s appearance on
another day, and the defendant appeuars accordingly, the ruagistrate has
jurisdiction whether or not what had been done on the Sunday was valid.

Weatherbe, C.]., was ol opinion that the justice had no jurisdiction.
Townshend, J., regarded the taking of bail as merely incidental to the
arrest, the other three judges put their decision on the ground that if
the taking of bail was illegal, the defendant was uniawruily at large and
could be re-taken.
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A previous judgment of the S.C.N.B., Ex p. GARLAND(190]), 8
C.C.C.885, was not referred to in Re McGILLIVRAY. In that case the
accused was arrested on Sunday and after a preliminary hearing on the
same day, was committed for trial. On motion for a writ of certiorari to
quash the commitment, it was held that this was not the proper remedy
and the motion was unsuccesstul. Hannington, J., expressed the opinion
that "the arrest and the proceedings before the justice were all right,”
but the other five judges expressed no opinion on that point.

In R. v. SAWCHUK, [1923]2 W.W.R.824, Dysart, J., was consider-
ing the validity of a trial held on New Year's Day and referred to the
definition of “holiday” in the Dominion Interpretation Act. He held
the conviction to be invalid and void. The judgment contains a long
historical review of the law relating to Sunday in which he says {(at p.826):

“However, we have a starting point in this, that Sunday, one of these
holidays, has been almost universally decided to be a non-judicial day”
and (at p.833):

“The performance of ministerial duties on Sundays and dies non has

been recognized as lawful ever since MacKALLEY'S CASE.”

There is reason for stating that as a general rule Sunday is dies non
and that, although the origin of the rule scems to have lain in religious
observance, it is regarded as a matter of public policy.

EvipENCE ON TRIAL.
ADMISSIONS AT TRIAL.
562, Where an accused is on trial for an indictable offence he or
his counsel may admit any fact alleged against him for the purpose
of dispensing with proof thereof.

This is the former s.978, It was s.690 in the Code of 1892, and 5.526

in the E.D.G., where it was new. The Imperial Commissioners said of it:

“At presenc if the accused is proved before his trial to have made an

admission it is evidence against him, but though he offers to make

the same admission in court it is thought that in cases of felony the
judge is obliged to refuse to let him do so.”

The rule in cases of misdemeanour appears to have been that in such
cases evidence might be taken by consent: R. w. §T. CLAIR{1900), 3
C.C.C.551, where it was said that 5.690 of the Code concedes the principle
to a limited extent in all cases, provided that the admission was one
of fact.

It was held in R. v. CAMPBELL{1946), 88 C.C.C.4], that a statement
by the accused that he “had nothing to do with this woman” was a
straight denial, and not an admission which, under 5978, narrowed the
proof required on the part of the prosecution.

EVIDENCE OF STEALING ORES OR MINERALS.

563. In any proceeding in respect of theft of ores or minerals,
the possession, contrary to any law in that behalf, of smelted gold or
silver, gold-bearing quartz, or unsmelied or unmanufactured gold
or silver, by an operator, workman or labourer actively engaged in
or on a mine, is prima facie evidence that the gold, silver or quartz
was stolen by him.
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978. Any accused person on his trial for any indictable offence, or his counsel
or solicitor, may admit any fact alleged against the accused so as to dispense
with proof thereof.

988. In any prosecution, proceeding or trial jor stealing ores or minerals the
possession, contrary to the provisions of any law in that behalf, of any smelted
gold or silver, or any gold-bearing quartz, or any unsmelted or otherwise un-
manufactured gold or silver, by any operator, workman or labourer actively
engaged in or on any mine, shall be prima facie evidence that the same has
been stolen by him, _

1001. The statement made by the accused person before the justice may, if
necessary, upon the trial of such person, be given in evidence against him with-
out further proof thereof, unless it is proved that the justice purporting to have
signed the same did not in fact sign the same.

This is the former s.988, which was s.707 in the Gode of 1892, and
$.30 of R.5.C. 1886, c.161 (the Larceny Act). See now s.280 (thelt), 5387
(unlawful posscssion of precious metals %c), and 5.338 (search),

USE IN EVIDENCE OF STATEMENT BY ACCUSED.

364. A statement made by an accused under subsection (2) of
section 454 and purporting to be signed by the justice before whom
it was made be given in evidence ugainst the aceused at his trial
without proof of the signature of the justice, unless it is provéd that
the justice by whom the statement purports to be signed did not
sign it.

This is the former s.1001. It was s.689 in the Code of 1892 and R.S.C.
1886, c.174, 5.223. Tt was taken from 11 and 12 Vicr., ¢.48, .18 {Imp.}).

See notes to 5455 ante. In connection with the rule relating to in-
voluntary statements that lead to the discovery of things, the following
should be noied from R. w. DO WWNEY(1955), 14 W.W.R. (N.S) 95, at
p.96:

"1 agree with the learned Chief Justice in R. v. ST. LAWRENCE

(1949}, 9% C.C.C. 376, that those parts ol the statement which are not

confirmed by the finding of the arricles are inadmissible; and that

such statement js not confirmed because the finding of the articles is
consistent with its truth if the resule ol the search be also consistent
with a reasonable possibility that the statement is untrue.”

CHILDREN AND YOUNG Prrsons.

PROOF OF AGE.—Inference from appearance,

565. (1) In any proceedings to which this Act applies an entry
or record of an incorporated society or its officers who have had
the eontrol or care of a child or young person at or about the time
the child or young person was brought to Canada is prime facie
evidence of the age of the child or young person if the entry or
record was made before the time when the offence is alleged to have
been committed.

(2) In the absence of other evidence, or by way of corroboration
of other evidence, a jury, judge, justice or magistrate, as the case
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may be, may infer the age of a child or young person from his ap-
pearance. '

This is the former s.984. 1t was brought into the Code as s.70lA by
1900, c.46, s.3. It was explained (Hansard, 1900, 5272) that in the case
of some children coming [rom abroad, there were no registers of birth
possible, and in order to establish the age of a child, recourse is had to
a record made by any incorporated society, such as the Children’s Aid
Society.

In R. v. GOSSELIN(1927), 47 C.C.C.318, a magistrate said that the
section was broad enough to permit an inference cthat a person charged
under s.21f (now s.143) was over eighteen years of age. It was held on
appeal that 5.984 did not apply to an accused under s.211.

This section has been widened to apply generally and not, as form-
erly, to cases of sexual oftfences.

Subsec.(2) applies "in the absence of other evidence”, The Carada
Evidence Act, RS.C. 1952, ¢.307, 5.33, makes provision {or documentary-
proof. As to other evidence see R. v. SPERA, ante, p.245,

CORROBORATION,

UNSWORN EVIDENCE OF CHILD,

566. No pergon shall be convicted of an offence upon the unsworn
evidence of a child unless the evidence of the child is corrohorated
in 2 material particular by evidence that implicates the accused.

This is the former s.1003(2). The section was 5.685 in the Code of
1892 and came from 53 Vict, ¢.37, .13 (Can.) and 48-19 Vict, ¢.69, s4
{Imp.).

It was held in R. v, BROWN(1951), 99 C.C.C.305, that the fact that
a child of tender years who was sworn had previously been instructed
by her mother concerning the nature of an eath, was not a valid objec-
tion to her evidence.

5.1003(1} as to taking the evidence unsworn, is not continued but is
left to the operation of 5.16(1) of the Canada Evidence Act. Although a
good deal has been written with reference to differences in wording be-
tween the two provisions, there is authority in the cases for considering
them to be co-extensive: R. v. SILVERSTONE(1931), 61 C.C.C.258; R. v.
GEMMILE(1924), 43 C.C.C.360. Apart from that, Bill No. (69 of 1892
(The Canada Evidence Act) gives 53 Vict., ¢.37, s.13 as the source, the
same as the Code of 1892 shows for 5.685,

As to corroboration, see notes to 5,131 ante, also PAIGE v. R.(1948),
92 C.C.C.32, on the point that the requirement of corroboration is not
satisfied by the unsworn evidence of a child received under the Evidence
Act. '

VERDICTS.

FULL OFFENCE CHARGED, ATTEMPT PROVED.

567. Where the complete commiesion of an offence charged is
not proved but the evidence establishes an attempt to commit the of.
fence, the accused may be convicted of the alttempt.
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984. To prove the age of a boy, girl, child or young person for the purposes of
sections two hundred and eleven, two hundred and fifteen, two hundred and
forty-two, two hundred and forty-three, two hundred and foriy-five, two hun-
dred and ninety-four, three hundred and one, three hundred and two, three
hundred and fifteen and three hundred and sixteen, any entry or record by an
incorporated society or its officers having had the control or care of the boy,
girl, child or young person at or about the time of the boy, girl, child or young
person being brought 1o Canada, if such entry or record has been made before
the alleged offence was cammitted, shall be prima facie evidence of such age.
(2) In the absence of other evidence, vor by way of corroboration of other evi-
dence, the judge, or, in cases where an offender is tried with a jury, the jury
before whom an indictinent far the offence is tried, or the justice before whom
a preliminary inguiry therein is held, may infer the age from the appearance of
the boy, girl, child or young person.

1003, (2) No person shall be liable to be convicted of the offence unless the
testimony admitted by virtue of this section and given on behalf of the prose-
cution, is corroborated by some other material evidence in support thereof im-
plicating the accused.

949. When the complete commission of an offence charged is not proved but
the evidence establishes an attempt 10 commit the offence, the accused may be
convicted of such attempt and punished accordingly.

This is the former s.919. It wus s.711 in the Gode of 1892 and was
identical with 5.490 of the E.D.C. It replaced R.S.C. 1886, ¢.174, 5.183,
which, however, observed Lhe distinction between felony and misdemean-
our abolished by the Code. As to murder or inlanticide see 55.569 and
570; otherwise, as to attempts generally, sce $5.24 and 406 ante.

“To commit the offence”. That is, the olfence with which he is
charged: H. i Jf{PHlf"RSO N{1857), Dcars. & B.197. 'Yhe words in the
statute of 1886 were “the jury shall be at liberty to return as their verdict
that the defendant is not guilty of the felony or mlsdemeanour charged,
but is guilty ot un attempt to commitc the same.’

In R. v BROWN(1928), 49 C.C.C.334, u charge of carnal knowledge
was dismissed for lack of corroboration hut a conviction entered for an
attempt. The conviction was set aside on appeal. “"I'here is no evidence
of an atempt 10 commit the oflence except such, if any, as may be in-
volved in the evidence of its actual commital.,” On the other hand in
R.v. CUTT(1936), 67 C.C.C.240, where a conviction was made for an
attemnpt to commit the offence against s.202, 1t was argued on appeal
that, since the magistrate had held that there was not sufficient cor-
roboration to warrant a conviction for the (,omplctt,d offence, the con-
viction for the attempt should be quashed for the same reason. The
court, however, held that the offences were distinct and separate.

ATTEMPT CHARGED, FULL OFFENCE PROVED.---Conviction a bar,

568. (1) Where an attempt lo ecommit an offence iz charged but
the evidence establishes the commission of the complete offence, the
accused is not entitled to be acquitted, but the jury may convict him
of the attempt unless the judge presiding at the trial, in his discre-
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tion, discharges the jury from giving a verdict and directs that the
accused be indicted for the complete offence,

{2) An a¢cused who is convicied under this section is not liable
to be tried again for the offence that he was charged with attempt-
ing to commit.

This is the former $950 which was s.712 in the Code of 1892, with
which R.8.C. 1886, ¢.174, s.184 is cited, and 5.491 in the E.D.C,

It wus explained in R. v. LANDLOW(1922), 38 C.C.C.54, that:
“At commoen law an attempt to commit an offence, whether the main
offence was [elony or misdemeanour, was merely a misdemeanour
itselt. Consequently, if the accused were indicted lor an attempt and
the evidence disclosed the full offence and the [ull offence was felony
the accused was entitled to be discharged and vice versa. Section 950
abrogates the common law rule . . . . .. This section, from its phrase-
ology would appear to apply to criminal courts sitting with the as-
sistance of a jury and does not apply to courts of sumumnary jurisdiction.”

OFFENCE CHARGED, PART ONLY PROVED.—Conviction for infanticide
or manslaughter on charge of murder.—Conviction for concealing body of child
where murder or infanticide charged. :

569. (1) A count in an indictment is divisible and where the
commission of the offence charged, as described in the enaciment
creating it or as charged in the count, includes the commission of
another offence, whether punishable by indictment or on summary
conviction, the accused may be convicted

(a) of an offence so included that is proved, notwithstanding
that the whoele offence that is charged is not proved, or
(b) of an attempt to commit an offence 80 included,

(2) Subject to subsection (3), where a count charges murder
and the evidence proves manslanghter or infanticide hut does not
prove murder, the jury may find the accused not guilty of murder
but guilty of manslaughter or infanticide, but shall not on that count
find the accused guilty of any other offence.

(3) Where a count charges the murder of a child or infanticide
and the evidence proves the commission of an offence under section
215 but does not prove murder or infanticide, the jury may find
the accused not guilty of murder or infanticide, as the case may be,
but guilty of an offence under section 215.

This comes {rom the former s5.951{1) and {£) and 952. These were
s.713 in part, and s.714 ol the Code ol 1892, the former an extension of
R.S.C. 1886, c.174, s.19], by reason of the abolition of the distinction
between felony and misdemeanour. It formed part of 5.492 in the ED.C.
S5.7114 came from R.S.C. 1880, ¢.171, s.188, and 24 & 23 Vict., .10, 560
(Imp.).

Note that the former $.951(3} is not continued. In that connection
see s.191 ante and notes thereto.

In this section, subsec.(1), has been altered to enable the court to
convict of an included offence punishable on summary conviction. Pre-
viously that could not be done: R. ». LOUIE YEFE{1929), 51 C.C.C.405;
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950. When an attempt to commit an offence is charged but the evidence estab-
lishes the commission of the full offence, the accused shall not be entitled to be
acquitted, but the jury may convict him of the attempt, unless the court before
which such trial is had thinks fit, in its discretion, to discharge the jury from
giving any verdict upon such trial, and to direct such person to be indicted for
the complete offence. _

(2} After a conviction for such atiempt the accused shall not be liable to be
tried again for the offence which he was charged with attempiing to commit.

951. Every count shall be deemed divisible; and if the commission of the of-
fence charged, as described in the enactment creating the offence or as charged
in the count, includes the commission of any other offence, the person accused
may be convicted of any offence so included which is proved, although the
whole offence charged is not proved: or he may be convicted of an attempt to
commif any offesce so included. '

(2) On a count charging murder, if the ewdence proves manslaughter or in-
fanticide but does not prove murder, the jury may find the accused not rpuilty
of murder but guilty of manslaughter or infanticide, but shall not on that count
find the accused guilty of any other offence.

(3} Upon a charge of manslaughter arising out of the aperation of a motor
vehicle the jury, and in the province of Alberta a judge having jurisdiction and
sitting without a jury, if satisfied that the accused is not guilty of manslaughter
but is guilty of an offence under subsection six of section two hundred and
eighty-five may find him guilty of that offence und such conviction shail be a
‘bar to further prosecution for any offence arising out of the same facts,

952. If any persan tried for the murder of any child is acquitted thereof, the
jury by whose verdict such person is acquitted may find, in case it 50 appears
in evidence, that the child had recently been born, and that such person did, by
some secret disposition of such child or of the dead body of such child, en-
deavour to conceal the birth thereof, and thereupon the court may pass such
sentence as it might have passed if such person had been convicted upon an
indictiment for the concealment of birth.

R. v. GLENDAY et al{1945), 85 C.C.C3E85; R, w LEVESQUE(1944),
83 C.C.C.278: EAST CREST OfiL €CO.I.TD.o. R(1945), 83 C.C.C211.
See also 5.519 ante.

T'his change would also appear to vary what was said in . v. LE-
TENDRE(1928), 50 C.C.C419, m p-422, that the power given by 5951
“must be deemed 1o be subject to the qualification that the included
offence is one which the tribunal has jurisdiction 1o try, and no other
view scems reasonable” :

In subsec.($) the inclusion of infanticide brings the section inlo con-
formity with the provisions relating to that offence and enables the jury
to bring in a verdict ol conceanhnent of Lirth.

In R.v. CHERRY{1927), 18 C.C.C.180, the lollowing appears at p.185:
“f think that the framers of the Cr. Code had in mind that it was
impossible for them to loresee the many grounds on which a charge
might fail, that some of those grounds might be of such nature as to
place an accused in an unlair position with respect 1o a lesser olfence,
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and that the salest course was to limit the section to the class of cases
then suggesting itself 1o them as the only one where the accused, mani-
festly, could not be hampered in any circumstances.”

NO ACQUITTAL UNLESS ACT OR OMISSION NOT WILFUL.

570. Where a female person is charged with infanticide and the
evidence establishes that she eaused the death of her child but does
unot establish that, at the time of the act or omission by which she
caused the death of the child,

(a) she was not fully recovered from the effects of giving birth
to the child or from the effeet of lactation consequent on ihe
birth of the child, and

(b) the balance of her mind was, at that time, disturbed by rea-
son of the effeet of giving birth to the child or of the effect of
lactation consequent on the birth of the child,

she may be convicted unless the evidence establishes that the act or
omission was not wilful.

This is new. See notes to 5.204 ante.

PrEvVIOUS (CONVICTIONS,

NO REFERENCE TO PREVIOUS CONVICTION.

571. No indictment in respect of an offence for which, by reasen
of previous convictions, a greater punishment may be imposed shall
conitain any reference to previous convictions,

This is new. See 85.222 and 223 ante, and s.660 post, and notes to next
section, See also 5,663 and notes to 5.712 post.

FPREVIOUS CONVICTION. — Precedure where previous conviction alleged. —
Corporations.

572. (1) Where an accused is convicted of an offence for which
a greater punishment may be imposed by reason of previous convie-
tions, no greater punishment shall be imposed upon him by reason
thereof unless the prosecutor satisfies the court that the acecused,
before making his plea, was notified that a greater punishment
would be aought by reason thereof.

(2) Where an accused is eonvicted of an offence for which a
greater punishment may be imposed by reason of previous convie-
tions, the court shall, upon application by the prosecutor and upon
being satisfied that the accused was notified in accordance with sub-
section (1), ask the aceused whether he was previously convicted
and, if he does not admit that he was previously convicted, evidence
of previous convictions may be adduced. _

(3) Where, pursuant to section 331, the court proceeds with the
trial of an accused corporation that has not appeared and pleaded
to an indictment, the court may, if the accused is convicted, make
inquiries with respect to previous convictions whether or not the ac-
ensed was noiified that a greater punishment would be sought by
reason thereof.

This replaces the former ss.851 and 963, 'The lormer was 5.628 in the
Code of 1892, and R.S.C. 1886, ¢.171, s.130. It came from the Larceny
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851. In any indictment for an indictable offence, committed after a previous
conviction or convictions for any indictable offence or offences, or for any of-
fence or offences, for which a greater punishment may be inflicted by reason
of such previous conviction, it shall be sufficient, after charging the subsequent
offence, to state that the offender was at a certain time and place, or at certain
times and places, convicted of an indictable offence or offences, or of an offence
or offences, as the case may be, and ta state the substance and effect only, omit-
ting the formal part of the indictment and conviction, or of the summary con-
viction, as the case may be, for the previous offence or offences, without other-
wise describing the previous offence or offences.

963. Upon any indictment for committing any offence after a previous convic-
tion or convictions, the offender shall, in the first instance, be arraigned upon
so much only of the indictment as charges the subsequent offence, and if he
pleads not guilty, or if the court orders a plea of not guilty to be entered on his
behalf, the jury shall be charged, in the first instance, 1o inquire concerning
such subsequent offence only; and if the jury finds him guilty, or if, on arraipn-
ment he pleads guilty, he shall then, and not before, be asked whether he was
so previously convicted as alleged in the indictment.

(2} It he answers that he was so previously convicted, the court may proceed
to sentence him accordingly, but if he denies that he was so previously con-
victed, or stands mute of malice, or will not answer directly to such question,
the jury shall then be charged to inquire concerning such previous conviction or
convictions, and in such case it shall not be necessary to swear the jury again,
but the oath already taken by them shall, for all purposes, be deemed to extend
to such last mentioned inquiry.

Act 1861 (Imp.), the Offences against the Coin Act 1861 (ITmp.), and
34-35 Vict, ¢.112, 5.9. 5.963 formed part of 5.676 in the Code of 1892, with
which R.S.C. 1886, c.174, 5.207, is cited. It was .49 in the ED.C.

By 1943-44, .23, amendments were madc to s.710(4) (Part XV), s.781A
(Part XVI), s.827(5) and s.834A (Part XV11l) to the general effect that
previous convictions were not to be mentioned in cases where a second
offence carriecd a heavier penalty. There was no similar provision in
Part XIX and 5963 contemplated that a previous conviction would ap-
pear in the indictment.

Under s8.571 and 572, the new procedure will be that the information
or indictment will not refer to previous convictions but that if the
prosecution wants the court to deal with the accused as a subsequent
offender, it will hiave to salisfy the court that it has notified the accused
of its inlention lo make an application to that end.

This provision for notice is designed to obviate the possibility of
prejudice to the accused by reason of previous convictions coming to
the knowledge of the jury or the court before accused is convicted of
the charge on which he is brought before the court. It is in accord too
with the judgment in R. v». BENSON & STEVENSON(1951), 100 C.C.C.
247, in which it was said, at p.256, that a convicted man ought to be in-
formed of the substance of a pre-sentence report of a probation officer,
insofar as it is detrimental to him, so that he may have an opportunity
to agree therewith or explain ov deny it if he chooses so to do.

31
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EVIDENCE OF CHARACTER.

573. Where, at a trial, the accused adduces evidence of his good
character the prosecutor may, in answer thereto, hefore a verdict is
returned, adduce evidence of the previous conviction of the accused
for any offences, including any previous convietion by reason of
which a greater punishment may be imposed.

This comes from the former 5.964 which formed part of 5.676 in the
Code of 1892, with which R.5.C. 1886, c.174, 5.207 is cited. Similar pro-
visions, taken from 6 and 7 Wm. 1V, c.111, s.8, appeared as a proviso to
5.494 in the E.D.C.

Under this section and s.572 there is a variance from the former pro-
cedure in that the Crown, even if it adduces evidence of previous con-
victions, must still make application for the increased penalty if one is
sought.

In R.». SHRIMPTON(185]), 2 Den.319, it was said that:

“It seems to me to be the natural and necessary interpretation to be
put upon the words of the proviso in the statute, that if, whether by
himselt or by his counsel, the prisoner attempts to prove a good
character, either directly, by calling witnesses, or indirectly, by cross-
examining the witnesses for the Crown, it is lawful for the prosecutor
to give the previous conviction in evidence for the consideration of
the jury.”

There are some differences to be noted between Canadian and Eng-
lish practice upon this matter of evidence. Under s.12 of the Canada
Evidence Act the accused, if he makes himself a witness, may be ques
tioned as to whether he has been convicted of any offence. This provision
is not in English law. Again, the Criminal Evidence Act 1898 (Imp.), in
s.1{f) includes the conditions set out in K. v. SHRIMPTON, and also
cases where the nature or conduct of the defence is such as to involve
imputations on the character of the prosecutor or his witnesses, or where
he has given evidence against any other person charged with the same
offence. These conditions are not set out in the Canada Evidence Act.
With these qualifications in mind, the following rules, laid down by
Viscount Simon in STIRLAND v. DLP.P., [1944|A.C.5315, may be quoted.
After pointing out that it is difficult to trace the historical development
of the rule that the prosecution may not, generally speaking, introduce
evidence of previous bad character, but that the accused may call evi-
dence of previous good character, he proceeds at p.326:

“The following propositions seem to cover the ground. (I am omitting
the rule which admits evidence tending to prove other offences where
this evidence is relevant to the issue being tried as helping to negative
accident or to establish system, intent or the like). 1. The accused in
the witness box may not be asked any questions ‘tending to show that
he has committed or been convicted of or been charged with any of-
fence other than that wherewith he is then charged, or is of bad
character, unless’ one or other of the three conditions set out in para.
(O of 5.1 of the Act of 1898 is fulfilled. 2. He may, however, be cross-
examined as to any of the evidence he has given in-chief, including
statements concerning his good record, with a view to testing his
veracity or accuracy or to showing that he is not to be believed on his
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964. If upon the trial of any person for any such subsequent offence, such per-
son gives evidence of his good character, the prosecutor may, in answer thereto,
give evidence of the conviction of such person for the previous offence or of-
fences, before such verdict of guilty is returned, and the jury shall inquire con-
cerning such previous conviction or convictions at the same time that they
inquire concerning such subsequent offence.

982. A certificate containing the substance and effect only, omitting the formal
part, of any previous indictment and conviction for any indictable offence, or
& copy of any summary conviction, purporting to be signed by the clerk of the
court or other officer having the custody of the records of the court before
which the offender was first convicted, or to which such summary conviction
was returned, or by the deputy of such clerk or officer, shall, upon proof of the
identity of the person of the offender, be sufficient evidence of such conviction
without proof of the signature or official character of the person appearing o
have signed the same.

oath, 3. An accused who ‘puts his character in issue’ must be regarded
as putting the whole of his past record in issue. He cannot assert his
good conduct in certain respects without exposing himself to inquiry
about the rest of his record so far as this tends to disprove a claim
for good character. 4. An accused is not to be regarded as depriving
himself of the protection of the section, because the proper conduct
of his delence necessitates the making of injurious reflections on the
- prosecutor or his witnesses: R. v. TURNER, [1944] K.B. 463. 5. It is

no disproof of good character that a man has been suspected or ac-
cused of a previous crime. Such questions as ‘Were you suspected?” or:
‘Were you accused? are inadmissible because they are irrelevant to
the issue of character, and can only be asked if the accused has sworn
expressly to the contrary: see r. 2 above. 6. The fact that a question
put to the accused is irrelevant is in itself no reason for quashing his
conviction, though it should have been disallowed by the judge. If
the question is not only irrelevant, but is unfair to the accused as heing
likely to distract the jury from considering the real issues and so lead
to ‘a miscarriage of justice’ (Criminal Appeal Act, 1907, 5.4, sub-sec.1),
it should be disallowed, and, if not disallowed, is a ground on which
an appeal against conviction may be based.”

As to evidence of similar acts, see notes to s.149, ante, esp. NOOR
MOHAMMED v. R, [1949]1 All ER.365. The distinction between
English and Canadian law is discussed in R. v. MULVIHILL(IQH), 22
C.C.C.354. See also 5.663 and notes t05.712 post.

PROOF OF PREVIOUS CONVICTION.

574. In any proceedings,

(a) a certificate setting out with reasonable particularity the con-
viction in Canada of &n accused for an indictable offence, pur-
Enrting to be signed by the person who made the convietion or

¥ the clerk of the court, or

(b) a copy of the summary conviction in Canada of an accused,
purporting to be signed by the person who made the conviction
or by the clerk of the court to which it was returned,
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is, upon proof of the identity of the accused, prima facie evidence of
the conviction of the accused without proof of the signature or
official character of the person by whom it purports io be signed.

This comes from the former 5.982 which was 5694 in the Code of
1892, and R.S.C. 1886, c.174, 5.230.
In R. v. STREATCH(1950), 26 M.P.R.174, it was said that:
“There is nothing in 5.982 itself, nor in any of the decided cases which
1 have been able to find, which says that the production of the original
conviction, as at common law, is insufficient. Indeed, the trend of the
cases would seem to lean to the view that the best evidence of all is the

roduction of the conviction iwself from the proper custody.” (R. v

BAT(1926), 46 C.C.C. 151, at p.154 cited.
1t was held too that the section is in accord with the common law in re-
quiring proof of identity. .

In R.v. LALONDE, [195110.W.N.15, at p.16, the following appears:
v5.082 of the Code does not provide that proof of a previous convic-
tion may only be made as contemplated therein. .. . .. The Crown
is not restricted to any one particular method of proof in adducing
evidence of previous convictions: R. v. BLACKSTOCK(1950), 97
C.C.C. 201.” {5.23 Canada Evidence Act also relerred to.)

See also Canade Evidence Act, s.12 and $5.660 & 712 post.

SENTENCE.

ACCUSED FOUND GUILTY MAY SPEAK TO SENTENCE.—Saving.

%75. Where a jury finds an accused guilty, or where an accused
pleads guilty, the judge who presides at the trial shall ask the ac-
cused whether he has anything to say before sentence is passed up-
on him, but an omission 1o comply with this section does not affect
the validity of the proceedings.

‘This is the former s.1004. It was s.733(1) in the Code of 1892 and
part of 5.529 in the E.D.C. It appeared also in the f.arceny Act 1861, 5.116,
and the Coin Act 1861, 5.37 (both Imp.).

This provision, called the allocutus is a survival ol the time when the
accused could not give evidence nor call witnesses. It gives him or his
counsel an opportunity to plead lor clemency, or (subject now to s.510(1)
gnie) to raise questions ol law. It is, as well, correlative to the practice
set out in the following quolation (rom Archbolds Cr, Pl, 28th ed.,
p.236, quoted and applied in 1. w. PILUK{1938), 60 C.C.C.92 and R. ¢
MARKOFF(1937), 67 C.C.C.308:

“As an aid to determining the appropriate punishment the Court will
alier verdict, hear evidence [fov the Crown or the defendant, eithe
wive voce or by aflidavit. . . . .. Tt is now the practice after verdict, t
hear evidence of character generally, and of previous convictions nol
included in the indictment. In R.v. CAMPBELL (19113, 6 Cr. App- R
181, the Court of Criminal Appeal considered that in all trials alte
conviction there should be given accurate information as to the gen
cral character and other material circumsiances ol the prisoner ever
though such information was not available in the form of evidena
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1004. If the jury find the accused guilty, or if the accused pleads guilty, the
judge presiding at the trial shall ask him whether he has anything to say why
sentence should not be passed upon him according to law: Provided that the
omission so to ask shall have no effect on the validity of the proceedings.

1005, If one sentence is passed upon any verdict of guilty on more counts of
an indictment than one, the sentence shall be good if any of such counts would
have justified it.

1008, 1f sentence of death is passed upon any woman she may move in arrest
of execution on the ground that she is pregnant.

(2) If such motion is made the court shall direct one or more registered medi-
cal practitioners to be sworn to examine the woman in some private place, either
together or successively, and to inguire whether she is with child of a quick
child or not.

{3} If upon the report of any of them it appears to the court that she is so with
child, execution shall be arrested until she is delivered of a child, or until it is
no longer possible in the course of nature that she should be so defivered.

proper, and that such information when given could rightly be taken
into consideration by the Judge in determining the quantum of pun-
ishment unless it was challenged and contradicted by or on behalf of
the prisoner, in which case the Judge should either direct proper proof
to be given or should ignore the information. It is important that
there should be precision and accuracy in anv such information. See
R. v. STRATTON(1914), 10 Cr. App. R. 35; R. v. ELLEY(192]), 15
Cr. App. R. 143"

SENTENCE JUSTIFIED BY ANY COUNT,

576. Where one sentence is passed upon a verdiet of guilty on
two or more counts of an indictment, the sentence is good if any of
the counts would have justified the sentence.

This is the former s.1005, which was $.626(5) in the Code of 1892, and
formed part of 5.493 in the E.D.C.

This section is illustrated by B. v. MORGAN; MORGAN v. MALE-
PART(1913), 26 C.C.C.192. Accused was convicted for two offences of
forgery, and one sentence of five years in the penitentiary was passed
without specific reterence to either charge. Either would have rendered
him liable to a penalty of that duration, and the sentence was held 1o
be good under s.1005. :

WOMAN SENTENCED TO DEATH WHILE PREGNANT.—Inquiry as to preg-
nancy.—Arresting execution,

377. (1) A female person who is sentenced to death may move in
arrest of execution on the ground that she is pregnant.

(2) Where a motion iz made under subsection (1), the court
shall direct one or more registered medical practitioners to be sworn
to examine the female person together or successively and to deter-
mine whether or not she is pregnant.

{(3) Where, from the report of a medical practitioner sworn
under subsection (2), it appears 1o the court that a female person to
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whom this section applies is pregnant, execution shall be arrested
until she is delivered of the child or until it is no longer possible in
the course of nature that she should be so delivered.

This comes from the former s.1008, which was 5.730 in the Code of
1892 and part of 5531 in the E.D.C. It has been re-drawn to make it
unnecessary for the medical practitioners to certify whether the child
is “a quick child”.

See notes to s5.510 and 575 ante. Bryne’s L.D. says that in two cases
the Court is bound to grant a reprieve, namely, where a female prisoner
under sentence of death is pregnant, and where a prisoner becomes in-
sane after judgment. -

The former 5.1009 which abolished the jury de ventre inspiciendo, is
omitted. That was a jury of matrons impanelled to try whether or not
a female prisoner was pregnant.

FormaL DEFECTS IN JURY PrOCESS.

JUDGMENT NOT TO BE STAYED ON CERTAIN GROUNDS.
578. Judgment shall not be stayed or reversed afler verdict upon
an indictment
(a) by reason of any irregularity in the summoning or empanel-
ling of the jury, or
(b) because a person who served upon the jury was not returned
as a juror by a sheriff or other officer.

This comes from the former s.1010(1) and is expressed in general
terms. 5.1010 was 5.734 in the Code of 1892 and came from R.5.C. 1886,
c.174, 5.246, and 7 Geo. 1V, c.64, 5.21 (Imp.).

Suggestion is not referred to. It was an allegation filed in the record
of an action in the King’s Bench Division referring to a change of parties.

Similiter has been dropped as being obsolete. It was a set form of
words by which the plaintiff or defendant in an action signified his
acceptance of the issue tendered by the adversary’s pleading. “And the
plaintiff {or defendant as the case might be) doth the like.”

S.1010(2) (Indictment sufficient after verdict notwithstanding certain
objections.) This came from 7 Geo. IV, c.64, s21 (Imp.). It has been
dropped as being covered by ss.853 and 854 (sce now ss.492 and 500).

See notes to s5.510, 537 and 538 ante, and 5.580 post.

DIRECTIONS AS TO JURY OR JURORS DIRECTORY.

579. No omission to observe the directions contained in any Act
with respect to the qualification, selection, balloting or distribution
of jurors, the preparation of the jurors’ book, the selecting of jury
lists, or the drafting of panela from the jury lists, is a ground for
impeaching or quashing a verdict rendered in criminal proceedings.

This comes from the former 51011, which was 5734 in the Code of
1892, as amended 1893, and came from R.S.C. 1886, c.174, s.247. The

reference to special juries has been dropped. The Code contained no
other reference to them. The E.D.C. by 55.477 et seq. made provision for
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OLD CODE:
1009. No jury de ventre inspiciendo shall be empanelled or sworn.

1010, Judgment, after verdict upon an indictment for any offence against this
Act, shall not be stayed or reversed.

{a) for want of a similiter;

(b} by reason that the jury process has been awarded to a wrong officer, upon
an insufficient suggestion;

(c} for any misnomer or misdescription of the officer returning such process, or
of any of the jurors; or

{(d)} because any person has served upon the jury who was not returned as a
juror by the sheriff or other officer.

(2) Where the offence charged is an offence created by any statute, or sub-
jected to a greater degree of punishment by any statute, the indictment shall,
after verdict, be held sufficient, if It describes the offence in the words of the
statute creating the offence, or prescribing the ptunishment, although they are
disjunctively stated or appear 1o include more than one offence, or otherwise.

1011. No omission to observe the directions contained in any Act as respects
the qualification, selection, balloting or distribution of jurors, the preparation
of the jurors’ book, the selecting of jury lists, the drafting of panels from the
jury lists or the striking of special juries, shall be a ground for impeaching any
verdict, or shall be allowed for error upon any appeal to be brought upon any
judgment rendered in any criminal case.

965. Nothing in this Act shall alter, abridge or affect any power or authority
which any court or judge has hitherto had, or any existing practice or form in
regard to trials by jury, jury process, juries or jurors, except in cases where
such power or authority, practice or form is expressly altered by or is incon-
sistent with the provisions of this Act.

them but these provisions were not adopted in Canada. Special juries
were abolished in England, except for certain commercial cases in Lon-
don, by 1949, ¢.27.

See also s5.556(8), 537, 538 and 580 and notes thereto.

SAVING POWERS OF COURT.

580. Nothing in this Act alters, abridges or affects any power or
authority that a court or judge had immediately before the coming
into force of this Act, or any practice or form that existed immedi-
ately before the coming into force of this Act, with respeet to trials
by jury, jury process, juries or jurors, except where the power or
authority, practice or form is expressly altered by or is incensistent
with this Aet.

This is the former 5.965. It was s.675 in the Code of 1892 and came
from R.S.C. 1886, ¢.174, 5.170.

In R. »v. MULVIHILL(1914), 22 C.C.C.354, at p.364, Martin, J.A,
gave the following illustrations of matters of judicial discretion within
the scope of this section (authorities cited by him are omitted):

“{1y The right of a judge to relax the general rule of evidence and
allow the Crown to give further evidence after the close of the
TisOner's case.

(2} %he determination of the hostility of a witness, i.e., ‘in case the



884 MARTIN'S CRIMINAL CODE

Section H80—continued

witness shall in the opinion of the Judge prove adverse,’ because

the Judge's discretion must be principally, if not wholly, guided

by the witness’ behaviour and language in the witness box.

The granting of a view under s.958 of the Criminal Cede (now

5.559).

(4) The )discharging of the jury after disagreement and postponing
the trial ‘on such terms as justice may require’ under $.960...... )
(now s.560) which discretion, by subsec.2 it is declared that ‘it
shall not be lawful for any court to review, differing in this re-
spect from the right to discharge for disobedience and postpone
under the preceding 5.959, subsec(3) (now s.556(4)).

(5) The discharging of the jury without giving a verdict because of
the illness or drunkenness of one of them, or otherwise.

(6) The keeping of the jury together under s5945(3), (see now
s.556(1)) and

(7) 1 should think, the admission of the unsworn evidence of children
under 51003 Criminal Code and s.16 of the Canada Evidence
Act (see now 5.566), whereby the matter rests ‘in the opinion of
the Court’ or justices, etc., which is the same expression as was
held to confer an absolute discretion in my second illustration.”

(3

—

PART XVIIL
APPEALS—INDICTABLE OFFENCES.

“COURT OF APPEAL.”—*Indictment,”—*Registrar.”—*Sentence’.—~*“Trial
conrt.”

581. In this Part,

(a) “court of appeal” means the court of appeal, as defined by
paragraph (9) of section 2, for the province or territory im |
which the trial of a person by indictment is held;

(b) “indictment” includes an information or charge in respect
of which a person has been tried for an indictable offence under
Part XVI;

(c) “registrar” means the registrar or clerk of the court of
appeal;

(d) “sentence” includes an order made under section 628, 629
or 630 and a direction made under section 638; and

(e) “trial court” means the court by which an accused was iried
and includes a judge or & magistrate acting under Part XV1.

Provisions for appeal were contained in §5.742 et seq. in the Code
of 1892 and embodied provisions set out in ss.538 et seq. of the E.D.C.
The provisions in the Code were repealed in 1923 and replaced by ss.1012
to 1022. These were largely a re-enactment of provisions contained in
the Criminal Appeal Act 1907 (Imp.), but with the notable exception
of the power to grant a new trial.

$.581 comes from the former s.1012. The definition of appellant has
been dropped as unnecessary. The definition of “sentence” has been
changed and is designed to allow an appeal against the suspension of



