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APPENDIX

Table showing corresponding K.R. .(Army) and X.R. {Can.} refer-
ences for use in conjunction with the Manual of Military Law (Extracts
reprinted for use in the Canadian Army).

K.R. K.R. K.R. R, K.R. K.R. .

Army (an. Army {‘an. Army (Tan.
1928 1939 1928 1928 1928 1030
T4 40,149 204 364 284 —
100 73 295 361 85 —
170 202 206 365 486 -
171 — 297 365 A87 _
172 201 208 363 - a88 —
173 — 209 362 389 —
174 —_ 300 383 390 —
175 L= 301 — 391 382
176 - 302 366 302 378
177 — 303 387 303 —
178 — 338 392 394 =
179 210 339 an 395 -
180 208 340 — 396 —
181 207 34] —_ 307 —
182 215 342 — 398 —_
183 216 343 371 399 —
184 — 344 — 4H) 383
185 - 345 392 & 371 401 384
186 — 346 371 402 385 & 387
187 220 47 381 403 380
188 — 348 —_ 404 385 & 3BT
189 266 49 302 403 188
180 — 250 371 406 2838
1131 -— 351 302 407 389
192 — 352 374 & 271 408 300
222 — 353 - 109 —
223 — 354 —_ 410 —_
224 . -— 355 — 416 —-—
225 - 356 —_ 4#17 —
228 — 367 — 413 —
227 301 358 - 419 —
228 — 350 — 430 —
229 — 360 - 432 —
230 — 381 — 440 —
231 — 362 - 447 e
232 — 383 -— 457 —
233 301 364 379 459 —
234 —_ 365 — 487 —
235 — 366 e 488 —
236 — 367 —_ 439 —_
237 — 368 — 494 -—
238 —_ 369 _ 508 417
239 - 370 372 516 427
240 — 371 —_ 517 430
241 — 372 — 521 434
242 - 373 _ 522 433
243 — 374 — 526 439
244 — a75 — 520 442
245 — 376 76 533)
348 iirg am - 534| 445
. 247 — 378 — i%h] tr
.25b 308 37¢ 373 536 L 453
273 328 380 - 537
274 320 381 — 538
202 360 382 —_— 53|
203 383 383 — 540 453
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K.R. K.R. K.R. K.R. R. K.R.
Army Can. Army Can, Army Can..
1928 1939 1928 1839 1928 1939
1240 to 1350 a73 1621 1514
1241 867 1518 1133 1629 1517
1242 1519 _ 1630 1518
1243 - 1508 1488 1631 1519
1244 - App. XXV 1458 1632 1520
1245 nm 1602 1491 1834 14623
1246 848 1615 1508 1637 1827
to to 1618 1508
1267 567 1620 1513
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CHAPTER. ]II

OFFENCES AND PUNISHMEXNTS
(i) OrrexcEes
Classification of offences

1. Part I of the Army Act classifies under various heads the military Classif-
offences for which persons subject to military law are, in their military fﬁffﬁ:;’;
eapacity, punishable by eourt-martial. For the most part the military offences.
offences are laid down by the Army Act in the same, or nearly the

same language as that of the former Mutiny Acts and Articles of War.

The offences punishable by court-martial are, with one exception,!
contained in ss, 4 to 41 of the Army Act.

2. The principle adopted in the Act is to group t.ogether military Principles
offences of a similar character in a manner intended to impress the ?ifcglt‘:;;'
#oldier with their relative military importance. In this chapter the
various groups of offences nre dealt with in order; some of these offences,
because of their special importance or frequent ococurrence, receive
more detailed notice than others but all are explained, so far as is
peceasary, in the notes to the Act.

83. 4-6. Offences in respect of Mililary Service

3. Be. 4 and 5 deal with offences committed in relation to the enemy, Offences
These offences fall into two categories, viz., those in respeet of whieh 'ﬁ.? ].g::ﬂ';,t"
& sentence of death may be awarded, and those in respeet of which
penal servitude is the maximum sentence. Treacherously holding
eorrespendence with the enemy and assisting the enemy with arms
are examples of offences which fall within the former category, while
the offence of spreading reports calculated to create unnecessary

slarm or despondency falls within the latter.?

4. The offences mentioned in s. 6 (I) are punishable with death Offences
and those in &, 6 (2) with penal servitude if committed on active ser- f;‘;';:]::l",l;m

vice; if not committed on active service, the maximum sentence which on active

can be awarded is, to an officer one of cashiering and $o a soldier one S75ice than
of two years’ imprisonment with or without hard labour. times,

The miseellaneous offences mentioned in g, 6 (3) fall under the same
category with regard to the sentence which may be awarded as offences
under 8. 6 {1) or 6 (2) when not committed on active service.

It is to be ohserved that offences by sentinels under 5. 6 (2} ()
or (k) can only be committed by a soldier. All the remaining offences
under ss. 4-6 may be committed by any person subject to military
law.?

ss. 7-11.  Muiiny end Insubordination

5. The term “mutiny” implies collective insubordination, or g Mutiny.
combination of two or more persons to resist or to induce others

LA A 1B5.
1 fleg specimen charges Nos, 1-4, p, 715 -
4 Bes epocimen charges Noa. 5-15, pp, 71&-7

80195--2
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to resist lawful military authority. A man eannot be charged gener-
ally with mutiny, or with an act of mutiny, but only with some one
or more of the specific offences laid down in 5. 7. If he has not brought
himself within the terms of that section, his offence, however much
it may tend towards mutiny, must be dealt with as insubordination,
and the provisions of &. 8 or 8. 9 will usually afford ample powers
for the purpose. Thus, where there is an actual mutiny or a con-
spiracy to mutiny, all concerned in the mutiny or conspiracy can
be tried under s. 7 for causing or conspiring to cause, or joining in
the mutiny, a5 the case may be. If no mutiny or conspiracy exists,
a man can only be tried under s, 7 if the charge is one of endeavouring
to persuade some person in His Majesty’s military, naval or air forces
10 join in an intended mutiny, or of failing to inform his commanding
officer of an intended mutiny.! ‘The offence of endeavouring to scduce
any person in tho military, naval or air forces from allegianee to His
Majesty is an offence under s, 7 (2) when committed by a person
subject to military law.

6. In framing a charge therefore under s. 7, the specific act or acts
which constitute the offence must always be alleged; and the offence
is so grave that a charge for it should only be brought on very clear
evidence. Cases of insubordination, even on the part of two or mork,
should, unless there appears to be a comhined design on their part
to resist authority, be charged under s. B or 4. 9, or, if these sections
are inapplicable, under 5. 40 as an act to the prejudice of good order
and military discipline. Provocation by a superior, or the existence
of grievances, is no justifieation for mutiny or insubordination, though
such ecireumstances would be allowed due weight in considering the
question of punishment.

7. Sedition, in 8. 7 of the Act, is the same offence as in the crdinary
eriminal law, and consists in doing any act or publishing ahy words
tending to bring into hatred or contempt, or to excite disaffection
against, the Sovereign, or the government and constitution of the
United Kingdom, or either House of Parliament, or the administration
of justice; it is also seditious to incite His Majesty’s subjects to attempt
to procure otherwise than by lawful mesns the alteration of the law,
or to ineite any person to commit any erime in disturbance of the
peace, or to raise discontent and disaffection among His Majesty's
subjects, or to premote feelings of ill-will and hostility between different
clagses of such subjects. A person is not guilty of sedition who aets
in good faith, merely intending to point out errors or defects in the
government or constitution or the administration of justice, or to
promote alteration of the law by legal means, or to peint out, with a
view to their removsl, matters which have a tendency to produce
feelings of batred between different classes of His Majesty’s subjects.
1t is not, however, intended to imply that an officer or soldier is at
liberty to enter on any such course of action or discussion, but simply
to point out the legal meaning of the term “sedition.”

A person subject to military law who is convicted of any of the
offerices mentioned in 5. 7 may be sentenced to death or such less
punishment as the Act provides.

1 Boe specimen charges Noa. 1818, pp. 717-8.
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8. The offences of violence to superiors and of disobedience to Ch. I1
lawful commands under e. 8 and s. 9 respectively vary much in degree =~ —
of gravity according to the circomstanees in which they are com- :,;glm
- mitted; all these offcnces in their gravest forms are punishable with dieobedience.
penal servitude. :

The necessary elements of the offences of striking or using or offering

violence or of using threatening or insubordinate language to a superior
officer are explained in the notes to 5. 8 of the Aetl

9. An accused person charged with striking™® may be found guilty Epecial
of using or offering violence; if charged with using violence may be findinzs

CABe
found guilty of offering violenee; or, if charged with using th.res,teningg'l yiolence
language may be found guilty of using insubordinate language. }’:th'}:‘;'_"“d'

10. Disobedience may be of a trivial character, or may he an offcnee :l"ﬂﬁ'-‘"! .
of the most serious description, amounting, if two or more persons Gimoedisnce.
join in it, to mutiny. Accordingly the object of s. 9 is to enahle
charges 0 be framed in such manner as to discriminate between
different degrees of the offence.?

The essential ingredients of the firat and graver oflence under the
section are that the disobedience should show & wilful defiance of
authority, and should be disobedience of a lawful command given
personally and given in the execution of his office by a superior officer;
in faet, it would ordinarily be such an offence as would be mutiny
if two or more persons joined in it. In order to conviet & man it
must be ghown (1) that a lawful command was given by a superior
officer?; {2) that it was given personally by such officer; (3) that it
was given by such officer in the execution of his office®; (4) that the
man disobeyed it, not from any misunderstanding or slowness, but
80 88 to show a wilful defiance of his superior officer’s authority. For
example, a2 man who does not fall in for escort duty when ordered
to do so by a non-commissioned officer, may have failed clearly to
understand the order or may he slow in. executing it; in such cir-
eumstances there would he no wilful defiance of authority. On the
other hand, the refusal may be deliberate and obstinate, so as to
show in the clearest manner an intention to defy and resist authority.

The second and less grave offence under s. 9 consists of disobedience
to any lawful command given by a superior oflicer, which is not secom-
panied by the essential clements of the graver offence.

11. To constitute any offence under s. 9 it iz essential that the Esscntial
disobedience should be wilful and deliberate, as distinguished from Jj&gaients
disobedience arising from forgetfulness or misapprehension (which of dis-
might, however, be punished under s. 40). The disobedience must °P*4e®:
have reference to the time at which the command is to he cbeyed.

If the eommand be a lawful command, and demands a prompt and
immediate compliance, hesitation or unnecessary delay in obeying
it may constitute disobedience fully as much as a positive refusal
to obey, though mere omission or hesitation can seldom econstitute

1 fee specimen chargea Nos. 19-21, p. 718,

sZee however, note 1B to A A, 56 on p, 454,

? See specimen charges Nos, 22 and 23, p. 719,

7 Ap to the meaning of “‘supetior officer” and "in the exccution of his office” aea
notes Band 4 to ALA. B .

B0195—24
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18 OFFENCE# AND PUNISHMENTS

the graver offence referred to in the preceding paragraph; but if the
command is of a prospective nature, a man, hefore he can be guilty
of disobedience, must have had an oppertunity to obey the command
even if he has said "I will not do it”. For example, if the command
is to turn out for parade in half an hour, then, until the expiration
of that time, no offence of disobedience to a lawful command can
be committed: If the soldier on receiving the command makes a
reply implying an intention to refuse, and is put in the guard deten-
tion room before the end of the half hour, he may he charged under
u 8 with using insubordinate language, or under 5. 40 with eonduct
to the prejudice of good order and military discipline in respect of
the improper language, but not with the offence of disobedience to

& lawful command.

12. “Lawiul command” means not only & command which is not

. contrary to the ordinary civil law, but one which is justified by military

law; in other words, a lawtul military command to de or not to do,
or to desist from doing, a particular act. A superior officer has a
right at any time to give a command, for the purpos¢ of the main-
tenanvce of good order, or the suppression of a disturbance, or the
execution of any military duty or regulation, or for any purpose con-
nected with the amusements and welfare of a regiment or other generally
aceepted details of military life. But a superior officer has no light
to take advantage of his military renk to give 8 command which
does not relate to military duty or usages, Ot which has for its sole
object the attainment of some private end. Such a command, though
it may not be unlawful, is not such a lawful command as will make '
disobedience of it an offence under tho Act. In other words, the
command must be one relating to military duty, that is to say, the
disobedience of it must tend to impede, delay or prevent a military
proceeding,.

13. If the command were obviously illegal, the inferior would
be justified in questioning, or even in refusing to execute it, as, for
instance, if he were ordered to fire on a peacesble and unoffending
bystander. But so long as the orders of the superior are not obviously
and decidedly in opposition te the law of the land, the duty of the
soldier is to obey and (if he thinks fit} to meke a formal complaint
afterwards.

14. Beligious seruples, however bona fide, afford no justification
for neglest or refusal to obey orders. An officer cannot (for example)
plead conscienticus scruples as justifying a refusal to go into the
trenches on a Sunday, or to pay marks of respect enjoined by superior
authority to a form of religion different from his own,

15. 8. 10 of the Army Act makes provision in paras (1) and (2)
for the punishment of acts of violenee ot insubordination where the
offender is engaged in s quarrel, fray, ete., or is in custody. These
offences as well as that of resisting an escort under para. (3) may
be committed by any person subject to military law, but only officers
should be charged under para. (3). The offence of breaking out of
barracks, camp, or quarters, which can be committed by a soldier
only, also falls under this gection,!

1 See apecimen charges Noe. 24-27, p. 718,
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16. Under 0. 11 'negleci to obey any general or garrison or written Nez]ect_
srders iz constituted ms an offence triable by court-martial! This f&;’be
section does not apply to neglect to ebey verbal orders, orders.

s, 13-15. Defertion, Fraudulent Enlistment and Absence withoul
Leave?

17. The eriterion between desertion and absence without leave Desertion

is intention. The offence of desertion or attempting to desert His %ifabemee
Majesty’s service implies an intention on the part of the offender loave.
either 1ot to return to His Majesty’s service at all, or to escape some
particular important service as mentioned in para. 20; and a soldier
must not be charged with desertion or. attempted desertion unless
it appears that some such intention existed. Further, even assnming
that he is charged with desertion, the court that tries him should
not find him guilty of desertion, unless fully satisfied on the evidence
that he has been guilty of desertion #s above defined. On the other
hand, absence without leave may be deseribed as such short absence,
unaocompanied by disguise, concealment, or other suspicious eircum-
. stances, a8 ocours when a soldier does not return to his eorps or duty
at the proper time, but the eireumstances are such es to show that
he did not intend to quit the service or to evade the performance
“of some service so important as to render the offence desertion.

18. It is obvious that the evidence of intention to quit the service Bvidence
altogether may be so strong as to be irresistible, as, for instance, if not to
a soldier is found in plain clothés on board a steamer starting for Tt
Ameriea, or is found crossing a river to the enemy; while, on the other
hand, the evidence is frequently such as to leave it extremely doubtful
what the real intention of the man was. Mere length of absence
is, by itself, inconclusive as a test, for a svldier who has been entrapped
into bad company through drink or other causes may be absent some
time without any thought of besoming s deserter; but in the example
above given of a soldier found on board a steamer starting for America,
there eould be no doubt of the intention, though ke might only have
heen absent a few bours. )

19, Nor edn desertion invariably be judged by distanee, for a soldier Distance
may absent himself without leave and depart to a very considerable ,,g;';'“’“
distance, and yet the evidence of an intention to return may be clear ; eriterion,
whereas he may searcely quit the, camp or barrack yard, and the
evidenee of intention not to return (by the assumption of a disguise,

for example, and other circumstances) may be complete.

20. A man who absents himself in a deliberate or clandestine manner, Fvagion of
with a view of shirking some important service, though he may in- impartant
tend to return when the evasion of the service is accomplished, is
liakle to be convieted of desertion just as if an intention never to
return had been proved against him. Thus, if & man, on the eve

of the embarkation of his regiment for service aboard, or when called

1 Hue apecimen charges Nos, 28 and 39, p. 720,
2 Sge Epeciter. charges Noa. 30-35, 37, 43, pp. T3-1.
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20 OFFENCES AND PUNIBHMENTS

out to aid the civil power, conceals himself in barracks, the eourt
may be quite justified in presuming an intention to eseape the import-"
ant service on which he was ordered and in eonvicting him of desertion.!

21, A man may be a deserter though his absence was in the first
instance legal (e.g., authorised by leave or furlough}, the eriterion
being the same in all cases, namely, the intention of not returning.
1t is clearly shown by the King's Regulations, and by the explanation
on the furlough form itself, that a soldier on furlough is still under
orders, and that, if without leave he quits the place to which he has -
permission to go, or if he disguises or conceals himgelf so that orders
eannot reach him, or goes on board a ship about to ssil for a distant
port, he is lable to be tried and convicted of desertion though on fur-
lough at the time. A soldier stationed, for emmple, at Ipswich,
who obtains a pass to Bristol, and during his leave is found at Liverpocl
in civilian costume on hoard a shlp about to sail for New York, may
be tried for desertion.

22. I & soldier commits an act which is apparently a prelude to,
or an attempt at, desertion, although no actual absence can be proved,

. e.g., if he is caught in the aect of slipping past a sentry, or climbing

over a barrack wall in plain clothes, ke may be charged with an attempt
to desert,

23. The fact that a soldier surrenders is not proof by itself that
he intended to return, even though he is in uniform at the time of
surrender. Tt may not be possible {0 prove where the man has been
during his absence, but evidence that the military patrols had searched
earefully in the neighbourhood of the barracks without finding him,
would show that he must have gone to a distance or concealed himself.
From this and other circumstances the court may infer that he sur-
rendered because he could not effeet his contemplated eseape.

24. A noldier charged with desertion may be found guilty of
attempting to desert or of being ahsent withonut leave; and on the
other hand, & soldier charged with an attempt to desert may be found
guilty of actual desertion or of being absent without leave.: In any
ease of doubt as to whether one or the other offence has béen com-
mitted, the court should find the secused guilty of the less offence.
A soldier guilty of desertion forfeits, if serving on his original engage-
ment, the whole of his prior service, and, if serving on a re-engagement,
all prior service rendered during the period of re-engagement, and- is
liable to serve for the term of his original eniistment, or re-engagement
as the cage may be, reckoned from the date of his conviction, or of the
order dispensing with his trial.®

25, In addition to the offences of desertion and attempied deser-
tion, the offence of persuading, attempting {o procure, ete., any person
subject to military law to desert is punishable under s. 12. If these
offences are eommitted on active service a sentence of penal servi-
tude may be awarded; if not on active scrvice, imprisonment

1 Bee specimen charges Now. 32 and 334, p. 720,
? Hew ﬂ bil (3) (4).
TAA O and B4, As to court of inguiry in case of abeence without lesve for
twenty-one dnys, see A.A. 72; and Be to pmcedure in ease of confession of deser«
tion or fraudulent enlistrnent, see A A. 73.



OFFENCES AND PUNISHMENTS 21

may be awarded for the first offence and penal servitude for the mecond Ch. III
or any subsequent offence, 8. 14 makes it an offence to assist a person -
subject to military law to desert, or to neglect to take steps to prevent

desertion or attempted desertion.!

26. As a general rule g soldier quitting his corps and enlisting in Desertion
another shoutd not be charged with desertion but with fraudulent and fridu-
enlistment? under &. 13, for the very act of enlisting in another corps ment.
{unless in an exceptionsal case} shows that he did not intend to leave
His Majesty’s segvice. On the other hand, if he does so for the pur-
pose of avoiding a particular service—e.g., service abroad—or if during
his absen¢e he conducts himself sa ag to show that when he quitted
the service he did not intend to return to it but changed his mind,
he might properly be tried for desertion. But, as already observed,
it will suffice, except in very special eases, to prefer a charge of fraud-
utent enlistment alone, .

27. Under 5. 13 the offence of fraudulent enlistment spplies to Irgudutent
two classes of case, viz., (1} the enlistment by a person belonging to )
the regular forces, or Territorial Army when erubodied, into the regular
forces or inte any force raised in India, Burma, or a colony; and (2),
the enlistment of a person belonging to the regular forces inte the
Territorial Army, the reserve forces or the Royal Air.Force, or his

entry into the Royal Navy.

- The punishment for a first offence is imprisonment or Jess punish-
ment; for a eecond or subsequent offence penal servitude may be
awarded. :

28, In addition to the offence of absence without leave, other Absence
offences of a similar character are deslt with in s. 15, e., failing to parade,
appear at an gppointed place of parade. These are, s0 far a5 is neces- quittin
sary, referred to in the notes to the Aet where are also explained certain e e,

technical requirements as to the proper proof of the offences?

33. 16-18. Disgraceful Conduct

29, Seandalous behaviour on the part of an officer is an offence E“gﬂd?h“
under =. 16 and the only punishment that can be awarded -8 that 1,; oot
of cashiering.t The circumstances in which a charge under this
gection oan properly be preferred are explained in the notes to the
Act, . .

30, Ss. 17 and 18 (4) den! with the military offences of stealing, Miclli"?fé’l
embezzlement and fraudulent misapplication - and (in the esse of N fansan
g. 18 (4)) with receiving stolen property. o é’mn”ﬂ"

Ordinary thefts from ecivilians may be dealt with by the civil courts
or they may be tried by court-martial under 8. 41 as civil ofiences;
but to steal, embezzle or fraudulently misapply public or regimental
property or property belonging to a persen subject to military law
or o various military institutions hes, in sccordance with long estab-
lished practice, been singled out for punishment as a military offence.

35. The military offences under s. 17 of stealing, embezzlement est‘gahu‘;lfm

and fraudulent misapplication, or of being concerned in or conniv-a. 17

L 8ee gpecimen charge No. 36, p. 721,

2 Bpe gpecimen charges Noa. 34 and 35, p. 721,
¢ Beo speeimen charpes Noa. 37-40, pp. 721-2.
1 See specimen chargea Nos, 41 and 42, p. 722



Elementa
of offence
ol stealing
under ag, 17
and 18 {4).

Eleinents

of offence

of embezzle-
ment under
e, 17 and
15 {4).

Elements

of offence

of frazdulent
misapplica-
tion under
me. 17 and 18
(4).

Receiving
under

i 18 {4).
Etealing

froma
comrade.

22 OFFENCES AND PUNISHMENTS

ing st such stealing, etc,, can only be committed hy persons subject
to military law who are charged with or concerned in the care or
distribution of public, regimental or garrison property and the offences
must be in respeet of such property. The maximum sentence is penal
servitude,

32. The military offences of stealing, embezzlement, and fraudu-
lent misapplieation under 8. 18 (4) can be committed by any person
subject to military law, but the offences must be in respeet of public
property or the property of a person subjeet to military law or of a
regimental band, regimental or garrison meas, regimental or garrison
institution or of the Navy, Army and Air Foree Institutes. The
maximum sentenee is imprisonment,

33. The elements necessary to congtitute an offence of stealing
under either of these sections are the same as in the case of the eivil
offence of stealing, that is to say, the property stolen must have been
taken and carried away by the offender without the consent of the
owner, fraudulently and without a claim of right made in good faith,
with intent, at the time of such taking, permanently to deprive the
owner thereof. But a person may be guilty of stesling notwithstanding
that he has lawful possesgion of the thing stolen, if, béing o bailee or
part owner thereof, he fraudulently converts it to his own use or to
the use of any person other than the owner?

34. The ordinary civil offence of embezalement is committed by a
person employed in the eapacity of clerk or servant who fraudulently
misappropriates property delivered to or received or taken into pos-
session by him for or in the name or on the account of his master or
employer. The military offence of embezzlement under ss, 17 and 18
{4) is of wider application, because, although the other elements of
the offence are the same as in the civil offence of embezzlement, any
person to whom ss. 17 and 18 (4) apply may be found guilty of em-
bezzlement the specific form of property mentioned therein though
he is neither a clerk nor servant. It should be remembered that the
offence of embezzlement can only be committed in respeet of property
which the offender has received “for'” but not *from” the person to
whom it belongs.®

35. The offence of fraudulent misepplication under sa. 17 and 18
{4) includes all cases where property, which is properly in the possession
of the offender, is fraudulently misapplied by him either to his own
use or to that of any other person. Stealing therefore, other than
stealing as a bailee (see para. 33) would not be a fraudulent misapplica~
tion.?

36. The offence of recetving under 5. 18 (4) is committed by a person
subject to military law who receives any of the property menticned
in the paragraph knowing it to have been stolen.*

37. Btealing from a person subject to military law who is & comrade
is regarded as peculiarly disgraceful, seeing that in the daily routine
of barrack life, roldiers must constantly leave exposed their arms,
accoutrements, or kits as well as private property, such as money,

! Hex specimen charges Noa, 46, 53—55, pp. 723-4.

2 Hee specimen cherges Noa, 44 and 56, pp. 722 and T26.

¥ 3ee gpecimen charges Noa, 44, 45, and 47, p. 723, and Ne, 105, p. 734,
 Jae specimen oharge No. 55, p. 725,
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watches, pipes, ete., trusting to the honour of their comrades, When
missing srticles are private property, and are found in the possession
of another, there is & strong-presumption that they were stolen,
especially if the accused absented himegelf, and is discovered to have
pawned or sold them., But it must be reeollected that an intenton
to stepl is essentinl, and that the mere taking of an article without
* that intent is not criminal. 8o that if a soldier openly takes an article
belonging to another, and returns it, or, though he absented himself,
did not secrete the article or make any attempt to sell or pawn it,
then the presumption is against his being guilty of stealing. It will
often be desirable to obtain evidence as to any custom of borrowing
“which may have prevailed in & particular room, or ss between the
seensed and the owner of the article or other comrades, and as to any
other circumstance tending to show whether the accused might reason-
ably have supposed that his taking the articles would not be chjested
ta. The restoration of an article does not, of eourse, by itself prove
that the article was not stolen, but evidence of the above nature will
often go far to show whether an article was in fact stolen or not. Again,
the aceused may show that he obtained the articles in & bona jide
transaction, or that he found them apparently without an owner, and

Ch. IT1

without any name or mark on them by which the owner could he

found. The fact of lost articles being found in the valise, or in the
bed of a soldier, is not by itself proof that he stole the articles. They
mnight have been put there unknown to him, perhaps intentionally
by the real thief. A eoldier should not in sueh a case be tried for
stealing unless there are other circumstances from which it might be

inferred that the articles were in his valise or bed with his knowledge.! -

The improper possession by one soldier of a comrade’s necessaries
where there is no evidence of theft, is a different question; it is not
an offence against the comrade, but is an offence against military rules,
and may, irrespectively of any fraudulent intent, be punished under
8. 40.

38. A subordinate is frequently tempted te commit the offence
of etealing, embezzlement or fraudulent misapplieation if he finds

Bupervisicn

of perecng

in pogition

that his transactions are not regularly supervised, and that minor of trost.

irregularities paes unnoticed. All officers, therefore, who have to
do with the supetvision of institutes or the aceounts of pay sergeants
or other non-commissioned officers, should be most careful to see that
the fortns and regulations of the service are strictly and invariably
obeerved. Nothing can be more unjust and irnexcusable than for an
officer, through indolence or carelessness in doing his own duty, to
expose & soldier to temptation which may prove his ruin.

39, An accused person charged with stesling may be found guilty Specisl

of embezzlement or fraudulent misapplieation; if charged with em-

pawers of
eoyrt in

bezzlement, he may be found guilty of stealing or fraudulent mis- relation to

application.?

. offences of
atealing, ela.

40. Offences of a fraudulent nature which are not particularly Other

offences of

specified in any of the earlier provisions of the Aet are dealt with o franduient
in 8. 18 {5). This paragraph applies to such forms of fraud as the nature.

1 8ge Ch, VI, paras, 21-27,
Y AA 58 (1) ().
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adulteraticn of beer belonging to a mess or the obtaining of money or
property by false pretences with intent to defraud.? :

41. It will be noticed that other disgraceful offences besides those
relating to dishonest peculation fall under s. 18. Malingering; feign- .
ing or producing disease or infirmity; wilful maiming with intent to
render unfit for service; wilful misconduet or disobedience producing
or aggravating disease or infirmity or delaying its cure; and disgrace-
ful eonduet of a cruel, indecent or unnatural kind are all constituted -
as offences under the section?!, The maximauin sentence for eseh of
these offences is two years' imprisonment, with or without hard labour.

8. 19. Drunkenness

42. 9, 19 of the Army Aect creates only one offence, wiz, drunk-
enness, and in all casges, whether the act wag committed on duty or
not on duty, the charge should be “drunkenress”., If the offence
wag committed when on duty, or after the aceused had been warned
for duty, the fact that the offence was so ecommitted and the nature
of the duty should be specified in the particulars of the charge.

Drunkenness includes intoxication from the effects of opium or
any eituilar drug as well as from liguor. Under the Army Act, an
officer should be tried for the specifie offence of drunkenness whether
an duty or not on duty, as the case may require; stead of being charged
a8 formerly, in the case of drunkenness not on duty, with conduet
unhecoming the character of an officer and a gentleman.

43, A non-commissioned officer may be tried by a eourt-martial
for even a single act of drunkenncss, whether committed on duty or
not on duty. The commanding officer has, however, complete dis-
cretion whether to send the offender for trial or not, az the obligation
of dealing summarily with a private soldier charged with drnkenness
otherwise than under aggravating circumstances, does not extend to
the case of a non-commissioned officer.

44, A private soldier ean also be tricd by court-martial under
g. 19 for any act of drunkenness, whether on duty or not on duty;
but the practical effect of this section is materially affected by =, 46,
whieh declares that the commanding officer shall deal summamly
with the case of & soldier charged with drunkenness, unless he has
been guilty of drunkenness on not less than four oceasions in the
preceding 12 menths, or unless the offence was committed on active
serviee ot cn duty, or after the offender waz warned for duty, or when
the offender was by resson of drunkenness found unfit for duty.
Although, therefore, under s. 19, courts-martial have complete
jurisdiction to try and punish ¢ases of drunkenness which are directed
to be dealt with summarily under s. 46, and this jurisdiction is not
limited by s. 46, yet a commanding officer will be guilty of a grave
breach of duty and of the provisions of the Act, if he disregards the
directions in 5. 46 with respect to dealing summarily with such 2 case
of drunkenness charged against a private soldier.®

1 Bee specimen charges Nos. 57-59, p. 7T25.

1 Hec specimen charges Wos, 48-52 and €0, pp. 723-5. 4

# See gpecimen charge No. 61, p, 726,

4 A A 46, 183 (1), And wee K.R. 559,

§ Boe K.R. 574-A80. The dircetions in A A. 48 do not aflert the nght of the
goldier to elect tu be tried by a district court- martinl (AA. 45 (8)).
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. 45. From & military point of view, drunkenness on duty i= eon-
sidered in reference to the soldier being fit or not fit for duty. There
cannot be any distinction between wvarious degrees of -drunkenness
whin on duty. Soldiers therefore are carefully inspected before
being put on duty, so as to ascertain their fitness. If the superior,
knowing a man to be drunk, out of good nature allowed him to proceed
with the duty, or if, through carclessness, he passed a man as sober
when he was not sober, then, as a rule, in awarding punishment, the
man should not be treated as having been drunk on duty.

A soldier on the line of march is on duty from the beginning
to the end of the march, and if drunk in his billet or haliing place
may he dealt with as having been drunk on duty.

46, In ordinary routine circumstances, a soldier unexpectedly
called on to perform some duty for which he has not been warned—
as (for example) is summoned from a eanteen or from some public
sports—and found te be unfit for duty, should in praclice be dealt
with as for ordinary drunkenness.

47. In the offence of drunkenness the attendant circumstances
affect the amount of punishment, and evidence should be given in
all cases as to the circumstances, Lvidence should alse be given
" pa to whether the drunken man was riotous or not, 8o that punish-
ment may be apportioned accordingly. Nothing can justify a seldier
striking or offering violence to a superior, aid great care is therefore
enjoined to be taken to avoid bringing drunken soldiers in contact
with their superiors. Mere abusive and violent language used by a
drunken man, as the result of being tzken into custody, should not
he used as a ground for framing a charge of using threatening or in-
subcrdinate language to a superior officer? If & court-martial be
required at all, discipline will generally be upheld by merely bringing
the man to trial either for drunkenness (if he is liable to be tried) or foran
offence under s. 40, treating the language as in the nature of riotous
conduct only, and to that extent aggravating the cffence. An offence
of drunkenness committed when the offender is not on duty or has not
been warned for duty is as a rule sufficiently dealt with by the imposi-
tion of & fine? .

48. Drunkenness often has to be considered by courts-martial
not as an offence itself, but in relation to greater offences, which it
accompanies. It i3 a principle of English law that drunkenness is
no excuse for crime.* But where intention is of the essence of the
offence, drunkenness may justify a court-martial in awarding o less
punishment than the offence would otherwise have descrved, or reduce
the offence to one of a less serious character, Thus, if an ordinary
steady respectful man commits himself when drunk by the use of
insubordinate language, it may be clear that he did not really intend
to be insubordinate; and.though the offence cannot be passed over,
vet a more lenient punishment will meéet the justice of the case than

1 Bee KR, 576.

H re, howaver, g soldier under the influsnce of drink strikes o superior officer
or ie guilty of any other offence, it is the duty of the convening officer to consider
carefl.ﬁfy according to the circumestances, whether it is pecessary to charge the more

aeriou offence.
KR

. 677,
+ Bea generally Ch. VII, para. 6 =t 2eq.
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if the same man had used the same language deliberately when aober.
8o, too, aets, which if done deliberately would show a wilfut defiance
of authority, may, if the man was drunk, be regarded as amounting
only to the less offence of simple disobedience. Bo, too, if it should
appear that & man absenting himself in circumstanees which might
ordinarily show an intention of not returning, was drunk, the court
would be justified in treating the absence as a mere drunken frolic,
and finding the man, though charged with desertion, guilfy of abspace

- without leave. 8o again, 8 man so drunk as to be incapable of attend-

ing parade should be charged with drunkenness rather than with an
offence under 8. 15 {2) of the Act.

88, 20-22. Offences in relation o' Persons tn Cuslody

49. Under 8. 20 a guard commander who releases, wilfully or other-
wise, & person committed to his charge, or the commander or any
member of an escort who wilfully, or without reasonable excuse,
allows 5 person in his custody to escape, is liable to be sentenced to
pensl servitude if he acted wilfully, or to imprisonment if the offence
was not wilful. 8. 21 deals with various offences in conneetion with
irregular arvest or confinement, whilst s. 22 makes it an offence for a
person in arrest or confinement or prisen or otherwise in lawful custody
to escape or attempt to escape. All the offences under these sections
can be commitied by any person subject to military law.

53. 23-24.  Offences in relation to Property

50. Corrupt dealings in respeet of supplies to the forees render
any person subject to military law liable, under s, 23, to imprison-
ment. 8. 24 is concerned with deficiencies in, improper dealings
with, and injury to, varfious forms of military or public property
jssued to a eoldier for his uge or entrusted to his care for military
purposes. It i3 also an offence under this section for a soldier to
make away with by pawning, selling, destruction or otherwise any
military or air-force decoration granted to him; wilfully to injure
the property of an officer or comrade, of a regimental band, regi-
mental or garrison mess, regimental or garrison institution, or of
the Navy, Army and Air Force Institutes, or any public property;
or to ill-treat a horsc or other animal used in the public service? It
will he noted that an officer cannot be charged under s, 24, :

ss. 25-27.  Offences in relation o False Documents and Slatements

51. The offences comprised in 8. 25 and espeeially those in the
first two paragraphs of that section, dealing as they do with the falsi-
firation of official documents of & military nature, require partieular
notice. :

Para. (1) of s 25 deals with false or fraudulent statements or
omissions with intent to defraud, knowingly made by & person in
a return, pay-list, ete., or other document where the document is
either made or signed by the person in question or there is n duty
cast upon him of aseertaining its accuracy® if, for example, a

L Sew wpecimen charges Noa, B2-67, pp, 7:51}.—?.'
2 See spevimen charges No. 38, p, 721, sud Nos. 68 and 69, p. 727.
1 See specimen charges Kos. T0-73, pp. T27-8.
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qusttermaster-rergeant makes false entries as to payments made by Ch. 111
him in & book which it is his duty to keep in his official- capacity, -
he may be charged with knowingly meking false statements under

this paragraph or, if there is evidence to ghow that the effect of the

talse entries would be to defraud some person, he may be charged

with knowingly making fraudulent statements. Similarly if he

* omits to make in the book eniries of payments made by him, he may,

i# the evidence justifies such a course, be charged with knowingly
making such omissions with intent to defraud.

52, Para. (2) of 8. 25 deals with the suppression, defacement, Suppression,
alteration of destruction of any document by a person who has & documents.
duty to prescrve or produce it, where the suppression, cte., is carried
out with an intent to defraud or injure some person.!

Talre

53. The making of false accusations or false statements of apartic- g 2 e

ular character are the offences mentioned in s. 27. The first two
paragraphs are applicable to officers and soldiers, the last two to
soldiers only (including non-commissioned officers}. To suppress
knowingly and wilfully any material facis in connection with complainta
for the redresa of wrongs under ss. 42 and 43 of the Army Act 8 an
offence under para. (2}2

5. 28-20. Offences in relation lo (fourts-martial

54. 5. 28 contains important provisions ag to the failure of persons
subject to military law to attend courta-martial as witnesses after
being duly summoned or ordered to attend, and as to their refusal
10 he sworn a8 witnesses or to produce documents in their posgesaion”
or to anewer questions to which a court-martial may legally require an
answer. None of these offences ia triable by the court before which
the offence wag committed. Similar offences by civilian witnesses
are dealt with under e, 126.

Contempt:

55. Contempt of & court-martial by the use of insulting or ;"o
threatening language or by the interruptien or disturbance of the
proceedings of such court.is an.offence under s. 28 (5) is committed
by a person subject to military law. This offence may either be
tried before another court-martial, or the court before which the
offence is committed may order the offender to be imprisoned, with
or without hard labour or, if a scldier, to underge detention for a
period not exceeding twenty-one daye. Buch order does not require
confirmation and may be carried into effect at once. H, 126 (3) deals
with contempt of eourt by persons not subject to military law.

Offencen
by witnessea.

False avidence.

56. 3. 20 deals with the wilful giving of false evidence by persons
aubject to military law when examined on oath or solemn declaration
before & court-martial or any court or officer authorized under the
Army Act to administer an oath?®; upon conviction a sentence of
imprisonment, with or without hard labour, may be awarded. . As
in the analogous civil offence of perjury, a person charged under
this section is not liable to be convicted eclely upon the evidence
of one withess as to the falsity of any statement alleged to be false.

1 Seo specimen charges Nos. 74 and 75, p, 728,
t Son gpacimen charges Noa. 78 and 77, pp. 728-9.
1 See specimen charge No. 78, p. 728.
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87. 30-31. Offences in relation fo Billeting and Tmpressment
of Carriages, ele.
57. These sections do net require any dpecial comment in this
Chapter. Para. (2) of a. 30 applies to officers only,

83, 32-34.  Offences in relation to Enlistment

58. The offence of frandulent enlistment whick falls under 8. 13 -
is dealt with in para. 27 above. The provisions of ss. 32 and 33 are
applicable to persons who have “become subject to military law.”

The former section makes it an offence for such person after he has
been discharged with disgrace from the Army or Rayal Air Foree
or dismissed with disgrace from the Royal Nayy to enlist in the regular
forees without declaring the circumatances of his discharge or dismissal.
8. 33 applies to any wilfully fslse answer to g question in an atiestation
paper.! 8. 34 (general offennes in relation to calistment). docs not
require any detailed consideration, i

83, 35-40.  Miscellaneous Mililary Offonces
59%. 8s. 35-39 do not call for special notice but it will I observed

" that only an officer or warrant officer or non-commissioned officer

can commit the offence of striking or ill-trenting a soldier and the
other offences mentioned in 5. 37.

60. The offence of conduct, etc., to the prejudice of good order
and military diseipline is fully dealt with in the notes to . 40 where
examples sre given of offences eommonly charged under this section.?
A person subject to military Iaw is not to be charged under s, 40 for
an offence which is a specific offence under any other provision of
the Act, and is not a civil offence; although the conviation: of a person
80 charged is not necessarily invalidated, Before, then, an offender
is charged under this section, the convening officer must satisfy him-
self not only that the act, conduect, disorder, or neglect is to the prejudice
of good order and military discipline, but also that it is not any one
of the offences gpecifieally punishable under the Act. If he fails to
do so he will be respongible for contravening the Act, notwithstanding
that the conviction is not invalidated. Attemps to commit military
offences specified in the Army Act are not, with one or two exceptions,
specifically made offences, and therefore can he tried under this
section.

8. 41.  Offences punishable by ordinary Law
61. These offences are dealt with in Chapter VII,

(i) PuNisuMeNTS

62. Having laid down the offences, tha Aet provides {8. 44} a scale
of punishments which can be awarded by courts-martial to officars
and soldiers respectively. With two exceptions, each particular
offence under the Act has a mazimum punishment, assigned to it
and by . 44 provision is made enahling the court to award & less
punishment, If, for example, the maximum punishment assigned
to an offence is penal servitude, either imprisonment or a punishment

1 See cimen charges Nos. T0-53, pp. 726-30.
1 See also specimen charges Nos. 85-04, pp. 730-2.
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lower i tha scale for -officers or soldiers {as the case may be)
can be swarded in its place. A maximum punishment is not
intended to be imposed unless the offence committed is the worst of
its clags, or is committed by a habitual offender, or in eircumstances
which require an example to be made, and of course will not always
be imposed even in such cases.

The two exccptions mentioned above are the offence of behaving
in & seandalous manner under & 16 where the only punishment is
cashiering, and the civil offence of murder under s. 41 (2) in which case
death is the only punishment.

All punishments that can be awarded by courts-martial under the
Army Act are included in s. 44 with the exception of certain sentences
-which are applicable to warrant officers only (s. 182), and a
sentence of dismissel from His Majesty’s service in the case of & non-
commissioned officer or private of the volunteers or Territorial Army
(8. 181 (6) ).

63, Under s. 44, two or more punishments included in the seale
of punishments applicable to offcers and soldiers respectively may
and, in one cage, must, be awarded in combination. Thus an officer
or non-commissioned officer sentenced to forfeiture of seniority of
rank and an officer sentenced to forfeit service for the purpose of
promotion may alse be sentenced to be severely reprimanded or
reprimanded; or a soldier sentenced to penal servitude or imprison-
ment may also be sentenced to be discharged with ignominy from
His Majesty’s service. Provisos (2), (3), (4), (8), (11) and (12} to
8. 44 which desl with combined punishments must be referred to
for their terms. Reference should also be made in this connection
10 8s. 182 and 183 dealing respectively with the punishment of a warrant
officer and of & non-commisgioned officer.

The case referred to above where combined punishments must be
given is that of an officer who, before he is sentenced to penal servitude
or imprisonment, must be seatenced to be cashiered.! A mon-com-
missioned officer sentenced to penal servitude, field punishment,
imprisonment or detention iz deemed to be reduced to the ranks even
if & sentence of reduction is not specifically awarded by the court.?

64. The introduction, in 1908, of the punishment of detertion
into the seale of punishments applicable to soldiers (ineluding non-
commisgioned officers) was effeeted with the object of saving soldiers
convicted of offences againgt discipline under the Army Aet and not
discharged with ignominy, from being subjected to the stigma atiach-
ingto imprisonment. A court-martial ought not, therefore, to sentence
to imprisonment & soldier convieted of & purely military offence;
and if the court imposes imprisonment in eontravention of this prineiple,
the confirming officer should, except in very special circumstances,
commute the sentence to a gentence of detention. If the sentence is
imprisonment, combined with discharge with igneminy, the confirming
officer, when commuting to detention, must also remit the discharge
with ignominy, as such discharge cannot accompany & sentence of
detention.®

1 A A 44 (proviso (2) ).

IAA, 1IR3 (413.
t Sea gencrally K.R. 552,
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65. The Army Act does not allow the infliction of corporal punish-
ment, but provides (8. 44, provise (5)) that a court-martial may
award for any offence committed by a soldier on active ervice such
field punishment, other than fogging, or attachtnent to a fixed object,
a8 may be directed by rules made by a Secretary of State. The rules
made in pursuance of the above enactment must be referred to for
further details on this subject.!

ARTICLES oF War

66. In ronclusion must be noticed the power of His Majesty, under
5. 69, to make Articles of War for the betier government of officers
and soldiers, Buch Articles may be made applicable to officers and
soldiers at home or abroad, and must be judicially noticed by all
judges, and in all eourts. The penally of death or penal servitude
cannot be imposed by an Article of War, except for an offence expressly
made liable to such punishment by the Act itself; nor can an Article
of War rendor any offence punishablc under the Act liable to be punished
in a manner which dves not accord with the provisions of the Act.
The enumeration of offences in the Act is so complete, that the necessity -
for the exercise of the power of making Articles of War for the purpose
of creating offences would appear unlikely to arise.

1 The rules sre printed on p. 787,



31

'CHAPTER 1V .

ARREST: INVESTIGATION BY COMMANDING OFFICER:
SUMMARY POWER OF COMMANDING OFFICER:
SUMMARY AWARDS TUNDER 8 47, ARMY ACT:
PROVOST MARSHAL: DISCIPLINE OF TROCPS WHEN
ATTACHED TO OR ACTING WITH NAVYAL OR AIR
FORCES OR WHEN PASSENGERS ON BOARD HIS
MAJESTY'S SHIPS.

{i) Arrest Military
N . . .o vuatody of
1, Whenever any person subject to mililary law ia charged with person

sn offence, he may be taken into military custody, which means Zhorsed
putting the offender under open arrest, or close arrest, or in con- offence.
finement.!

2. An officer iz put under arrest either directly by the officer who Arrest of
orders it, or (more generally) by the adjutant or a field officer of g officer.
unit when the arrest is ordered by the commanding cfficer of that
unit, and by a stafl officer when the arrest is ordered by & superior
officer, and not through the channel of the commanding officer. The
order may be verbal or written, the latter method as more formal
being preferable, except where the offence is committed, in the presence
of the commanding or superior officer. On being put under arrest,
an officer is deprived of his sword.

3. The arrest may be either close or open, aecording to the direetion A‘meﬂﬁe
of the officer who ordered it. An officer under close arrest is placed e
under the charge of an “escort” consisting of another officer of the open.
same rank, if possible. The King's Regulations direct than an officer
under close arrest shall not leave his quarters or tent except to take
exercise under supervision; but an officer under open arrest may be
permitted fo take exercise at stated periods within certain limits, which
are usually the precinets of the barracks or camp of his unit; he must
not, however, appear gut of uniform, or at mess, or at any place of
amusement or public resort (such as a billiard reom), nor must he
wear aash, sword, belt, or spurg® An officer placed under arrest
should always be informed in writing of the mature of the arrest,
which will be governed by the circumtances of the case; and any
change in the nature of the arrest should be notified in writing to
him. An officer may, if the circumstances of the case require it,
be placed under the charge of a guard, piquet, patrol,-or sentry, or,
if abroad, in the custody of a provest marshal? An officer under
axrest may be ordered or permitted to attend as witness before a
court-mariial, or before a civil court.

4. As a rule, 8 commanding officer will not place an officer under Arrest
arrest without investigation of the complaint or the circumstances jeteded by
tending to criminate him; though cases may ocenr in which it would it!i\:nestisa-

LAA.L 45 (1), (2), K.H., 5568-540. N
.R. 538

1 LR, .
1 K. R. 638 {c). See aloo para. 40 of this chapler,
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be necessary to do so. It is the duty of the commanding officer to
report each case of arrest without unnecessary delay to the propet
superior military authority.!

5, It is expressly laid down by 4. 45 (3) of the Army Act, that
a junior officer may order the arrest of a senior {even of a different.
corps or branch of the service), if engaged in any quarrel, fray, or,
disorder. In the case of any glaring 1mpr0pr1ety, such as drunken-
ness on parade, it may hecome the duty of a junior to take such an.
extreme measure.

6. This wae clearly shown by the order on a cuurt-martml for
the trial of Brevet Lieut.-Col. TI, at Plymouth, in 1819. Lieut.-
Col. H. appeared at a regimental parade in a state of intoxication,
and was put under arrest by Captain X., one of his junior officers.
He was tried “for being drunk on duty when ungder arms inspecting
“the guards and piquet of the Regiment of Foot”, and
sentenced to be cashiered; the court observing that the occurrence
of & commanding officer being put under arrest while in the aetual
command of & regimental parade wag unprecedented in their experience;
and that the circumstances detsiled in evidence were not of that
imperious urgency as to have called for the immediate adoption of
so very strong a messure. The Prince Regent, however,' in con-
firming the finding and sentence, took ceeasion to signify that he could
not allow the observations of the court to go forth to the army without
explaining "that the court are in crror when they suppose that cir-
“cumstances may not occur even upon a parade to justify a junior
‘officer in taking upon bimself the strong responsibility of placing
“his commander In arrest; such a measure must rest alone upon the
“responsibility of the officer who adopts it, and there are cases wherein
“the diseipline and welfare of the service require that it should be
“ggsumed. In the present instance the sentence of the court appears
“to afford a full justification of Captain E's conduet in the placing of
“Lieut.-Col. H. in arrest, though it would have been more regular
“if that officer had continued to rest upon his own responsibility,

“without ca.]ling a meeting of hia brother officers to support it by
fitheir opinions.’

7. Except in the circumstances mentioned in s. 47 (3) of the Army
Act, an officer has no right to claim trial by court-tnartial 2

8. The release of an officer under arrest may be ordered by the
officer who Imposed the arrest, or the superior to whom it may have
been reported; but, as a rule, except in cases of obvious error, the
release is not to be ordered without the sanction of the highest authority
to whom the case may have been referred.?  An officer released, unless
such release is specifically without prejudice to re-arrest, will not
again be arrested on the same charge, unless some new and special
circumnstances have arisen.

9. Peers and Members of the House of Commons are not privileged
from arrest; but the fact and cause of the arrest should always be
communicated to the Lord Chancellor, or to the Spea.ker as the
case may be.

'K K. B34 (B), 538 {e). Bee for summery of the provisions of the Act and rules
for preventing unnecessary detention in arrest, A.A. 45, and note 1 thereta.

t K.K. 538 {F).

* K.R. 538 (e).
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10. The rulea which govern the close and open arrest of officers Ch. IV
apply also to warrant officers. Non-comunissioned officers will, aa &, "
rule, when charged with & serious offence, be placed under arrest warrang
forthwith; but in case of doubt as to the commission of the offence, :gi Bol- eed
the arrest may be delayed; and if the offence is not serious, it may be officers.
-disposed of without previous arrest.!

_ 11. A private soldier taken into military custody on a charge of Cuniine-
having committed an offence is placed either under close sirest or :ﬁﬁ:&f
open arrest. Close arrest in the case of a private soldier means con- soldiers.
finement under charge of a guard, piguet, patrol, sentry or provost
marshal. He will not be placed under close arrest unless confinement

is necessary for his safe custody or for the maintenance of diseipline.

For minor offences, such as absence from roll call, overstaying a pass,

and other slight irregularities in quarters, soldiers are placed urder

open arrest. A private soldier under open arrest will not quit barracks
{except on duty or with special permission) until his ease has been
disposed of, but he will attend parades and may be ordered to perform

ail duties.?

In permanent barracks soldiers under close arrest will usually be

detained in a guard detention room.® They are never to be kept in
irons, except when it is necessary for safe custody or to prevent violence,
‘When troopa are in billets or on the line of march, or aceommodstion
for the confinement of offenders is otherwise not available, a soldier
in military custody may be committed, by order of his commanding
officer, for & period not exceeding seven days, to any civil prison or
lock-up.t

‘While awaiting trial by eourt-martial or the promulgation of the
finding and sentence of the court-martial which tried him, & soldier
may be confined in s detention barrack, branch detention barrack, or
barrack detention room. When so confined he should be kept. apart
from soldiers undergoing sentence.’ When a soldier elects to be tried
by district court-martial under s. 46 (8) of the Army Act, his command-
ing officer may, if he thinks the circumstances of the case warrant it,
release him pending trial® A soldier when confined can only be
réleased by a competent authority, e.g., if confined in a regimental
guard room he can only be released by the authority of the commanding
officer of the regiment, and if in & garrison guard room by the suthority
of the officer commanding the garrison.

12. Except on active service, an offender, while under close arrest, Ferformance
is not to be required to perform any duty other than personal routine ?.,fh‘}ﬂ,t?:dsr
duties and such a3 may be necessary to relieve him from the care of closs arrest.
any cash, stores, ete., for which he is responsible, nor is he permitted
to bear srms except in an emergency by order of hik commanding
officer, or on the line of march, or in & detention barrack for exercise or
instruction. If, however, by error, he is ordered to perform any duty,
be is not thereby absolved from liability to be proceeded against for the
offence for which he is under arrest.! On board ship he may he

L Hea para. 3 above, I K. 54, 538, 530 (o).

2 K.R. 534, 539, 540 {c). As to the duties of N.C.Oa. in telation to the confine-
ment of ptivate soldiera, see K.R. 834 {p )

1X.R. 539 (6}, As to scldiers in & state of drunkenness, ses ib. 530.

«E.R. 539 (f). For farm of order, see Form ) in App. [1L to R.P.

¢ K.Il. 718, and see Form R in App. III tu R.P.

KR, BE2 {a).
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employed on fatigue duties, although he should not be placed ¢n
guard * N

13. The offence of escaping or attempting to escape from arrest
or confinement renders an officer liable to be cashiered and a soldier
liable to imprisonment An offender confined to quarters, and
guitting them for any purpcse whatever, however short the time
of his absence, is strictly speaking guilty of breaking his arrest. The
gravity of the offence will depend mainly on whether the ciretimstances
do or do not disclose deliberation, and intentional defiance of authority.

14. The offences of relessing without proper authority a ‘person in
custody, and of allowing a person in custody to escape, vary, in gravity
according to whether the offender asts wilfully or not; 1n the former
case he is liable to penal gervitude.t

15. An officer or non-comamissioned officer commanding a guard,
or & provost marshal, cannot refuse to receive or keep any persen
committed to his custady by an officer or non-commissioned officer;
but the committing officer or non-commisstoned officer must, at the
time of committal, or within 24 hours after, deliver to the officer
or other person intoe whose custody the offender is committed a written
account (generally termed the ‘“‘charge”), signed by himself; of the
offence with which the perscn committed ig charged. The commander
of 8 guard, will upon the request of a person received into custody,
inform him of the rank and name of the person preferring charges
agsinst him or ordering his arrest, and give te him a copy of the charge
report as scon a8 he himeelf receives it.®

16. The charge should contain, without any unnecesaary detail,
all the material points of the offence. If a charge states that the
accused was drunk, or absented himself, and a witness subsequently
adds before an investigating officer that the accused struck a non-
commissioned officer, or used threatening language, the presumption
is that the conduet of the accpsed was not at the time though sufficiently
gerious to amount to an offence, and to be entered in the charge. As
a rule, the investigating officer would treat the fresh evidence merely
ss showing the nature and degree of the offence originally deposed to;
bat in some cases he may consider it advisable to make thm new ewdence
the substance of 4 specific charge.

17. The omission of the committing officer to deliver the charge
will not justify the commander of the guard or provost marshal in
refusing to receive a person into custody, much less in releasing such
person. The proper course for a guard commander, in the event of
guzch omission, iz to take steps for procuring the charge, or to report
to the officer to whom his guard report is furnished that no charge
has been delivered. If the charge or evidence sufficient to justify
the retention in custody of the person is not forthecoming within 48
hours after committal, the latter officer will order his release®

t KR, 540,
i Voyaae Regs., 88,
As to escape, ses notes 2 and 3 to that section.

(4), and K. R, 536,

e e
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18. It is the duty of the commander of the guard (immediately Ch. IV
on the relief of the guard) to report in writing, to the officer to whom ,, -~
he is ordered to report, the name and offence of the accused, and sommander
ihe name and rank of the committing officer; and he should inelude 9t guard to
the charge in his report, or, if it has not been delivered, should state ;?,d“?fr’*;'é?
that fact. I he fails to make this report within 24 hours after the of acoused
accused was committed, or where he ig relieved from his guard within
that period, then immediately on heing so relieved, he himself commits
agi offence. The report will, as a rule, be made to his commanding
officer.! :

-

() 1 mest’igation by Commanding Officer .
19. The object of the report veferred to in para. 18 i to enable Jnvestiga-

the commanding officer of the accused, without delay, to institute ;ﬁ’;&ind‘
an investigation of the case, There ia some difference in the procedure ing officer.

in the case of an officer and in that of a soldier.

20. The ease of an officer may be referred to a court of inquiry, Ineaee
and need not, unless the officer requires ii, be formally investi-® cer
gated before his commanding officer?; but the commanding officer,
in the case of an officer as well as of & eoldier, is by 8. 46 of the Army
Act, made responsible for dismissing the charge, if it ought not to be
proceeded with; and, if it ought to be proceeded with, for taking the
proper steps under that settion.

21. A case of » warrant officer, non-commissioned officer or private In case of
goldier should, in the first instance, be investigated by the company, soldier.
ete.,, commander, Where the accused is & privale, this officer, if he
decides that the case in a minor offence or a case of drunkenmness,
or of absence without leave, with which he can deal under the powers
delegated to him under s, 48 (9) of the Army Act and the King's Regu-
lations,! will either dispose of the case himself or leave it to his com-
manding officer to deal with. The case of & non-commissioned officer
must always be left to be dealt with by the commanding officer, exeept
where the company, ete., commander has power to admonish or repri-
mand {(but not severely reprimand} & non-commissioned officer not
above the rank of corporal A case left to be dealt with by a com-
manding officer must be investigated by the commanding officer
himself. He can dismiss the charge; remand the case for trial by
court-martisl; refer it to superior military authority; or, in the case
of & private soldier, award punishment -summaarily, subject to the
right of the soldier, in any case where the award of finding invelves
forfeiture of pay, and in any other case where the commanding officer
propases to deal with the offence otherwise than by awarding & minor
punishment, to elect to be tried by & distriet court-martial, and subjent
1o the limitations imposed or the discretion of commanding officers by
the King's Regulations® A warrant officer cannot be summarily
punished except as provided for in s, 47 of the Army Act {see (iv) below).
A non-commissioned officer, though not legally exempt, ia not allowed

LAA 21 (3, and KB, 536, Fee for summary of the provisione of the Art, and
rulea fPor re‘('i ting ry prol tion of confinement, A.A. 45 and ncte,
P. % and pote.

] A.'A., 46; R.P. 4; K R, 542-553; paras. 24 and 26, below,
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by the King's Regulations to be summarily punished except as epecially
laid down therein. A person subject to military law ss 8 roldier
but not belonging to His DMajesty’s forees cannot be summarily
punished.!

22, The duty of investigation requires deliberation, and the exercige
of temper and judgment, in the interest alike of discipline and of
justice to the accused. The investigation usually takes place in.the
morning, and must be conducted in the presence of the accused;?
but, in the case of drunkenness, an offender should never be brought
up until he is sober.?

23. After the nature of the offence charged has been made known
to the accused, the witnesses present on the spot who depuse to the
facte for which he has been placed under arrest are examined. In
every cage where the commanding officer hag power to deal with the
cagse summarily, the accused hag a right to demand that the witnesses
against him be sworn; and he will also have full liberty of cross-
cxgmingtion.

24, The commanding officer, after hearing what is urged against
the accused, will, if he ig of opinion that no military offenee at all,
or no offence requiring notice, has been made ocut, at once dismiss
the charge® Otherwise, he must ask the sccused what he has to say
in his defence, and whether he has any witnesses to call, and will give
him full opportunity both of making a statement and of supporting
it by evidence, including the evidence of the accused himself and that
of hie wife.? The commanding officer will then consider whether to
dismiss the case or to deal summarily with it himself, or to adjourn
it for the purpose of having the evidence reduced to writing, with a
view to having the case tried by court-martial or, when the accused is
an officer below the rank of field officer or is a warrant officer, disposed
of under &, 47 of the Army Act.” Firgt and less serious offences of the
elass which he hag authority under the King’s Regulstions to dispose
of summarily, without reference to superior authority, ghould, as a
rule, be a0 deslt with, subject to the aoldier’s right to elect before
the award to be tried by a district court-martial. If the offence
does notl. belong to the sbove class, and the commanding officer desires
to dispose of it summarily, he must refer Lo superior authority by letter
stating briefly the circumstances, and accompanied by the conduct
sheets of the sccused. A charge for any offence, of whatever class,
may, if the commanding officer thinks fit, be referred to superior
guthority, with an application for a district court-martial.®

25. During the investigation, the officer conducting it must be
careful not to let fall, before he disposes of the case, any expression
of opinion as to the guilt of the accused, or one which might prejudice

LAA 182 (1), 184 (2); K.R., 35%, 559; and a= to swwminary punishments, eee
below, para. 31, € seq.

L. 3 (A}

® 8ee IOR. 535 {c). which suggesia the lapse of 24 houra befors he is brought up.

A AM 46 8 RP. 3 (A), (B) and note; gr. also as to the evidence of the
acnused hlrnseti, and of his wife.

ERI. 4 (A

$R.P.3 (A) and note,

TRE. 4 (R),

*R.P. 4; K.R., B47-550.
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him at & subsequent trial! It frequently happens that officers who
have been present at the investigation are detailed as members of
" the court convened in conmsequence of it; therefore, nothing should
be said or done which might, though nnconsciously, bias their judgment
beforehand. Conduet sheets should be examined by the commanding
officer when, and not before, he has satisfied himseli as to the
guilt of the accused.

Ch. IV

26, ¥f the commanding officer proposes to deal with the case sum- Bi ‘JW:
marily, otherwise than by awarding a minor punishment, he must glim eourt-

sk the soldier whether he desires to be deslt with summarily, or to martisl.

be tried by a district court-martial; and the soldier may, if he chooses,
thereupon elect to be tried by a district court-martial. Bave as
sforesaid, a soldier has no right to ¢laim a court-martial

As stated sbove, 8 commanding officer has power to award minor
punishments without restrietion, but should it happen, for example,
in 8 case of absence without leave in excess of six hours, that a com-
manding officer proposes to deal with.the offence by awarding & minor
punishment, it will result that the decision ennstitutes a finding of
“ouilty™ in respect of the offence with resultant forfeiture of pay.
Consequently in such case, before final dispossl, the soldier must be
afforded an opportunity of electing trisl by district court-martial.
The principle does not apply in the case of deprivation by a command-
ing officer of acting or lance rank, since, although the deprivation
might result in a reduction in the rate of pay, the loss would not amount
to a forfeiture of pay within the meaning of &. 138 of the Army Act.

27. Where s coramanding officer adjourns the case for the purpose Adjourn-

of having the evidence reduced to writing, the evidence given by any Eﬂ;é‘g

witnesses before him must be taken down in writing in the presencesummacy of

of the accused;? the accused must be allowed to cross-examine within
resgonable limits, especially if there is any wvariance between the
evidence as taken down and that given on the prior investigation.
When all the evidence for the presceution has been taken, the accused,
before he makes any statement, must be formally cautioned in the
prescribed worde. This is most important, for any statement made
by him at the leking of the summary will be inadmissible at his trial
unlesg he has first been duly cautioned. Any statement or evidence
of the accused will be taken down, but he will not be cross-examined
upon it.4

evidence,

28. The cvidence and statement, if any (called the summary of Mode of

evidence), must be taken down in the presence of the commanding :;ﬁ
officer himself, or of some officer deputed by him.5 If the command-
ing officer so directs, or if the accused so demands, the evidence will
be taken on oath® Great care is necessary in the performance of
this duty; the words used by the witness or accused should as nearly

LK. R., 542 fe)

7 A A, 48 (8); ses also IR, 566 and para. 2T above. i

& The sccused and his wife, even if they have given evidence befors the com-
manding officer, eannot be compelled to repest their evidence.

+R.P. 4 (E).

BR.P. 4 (C).

¢AA YO (B), and R.P. 4 (I,

ing

IMMAary.
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a8 possible be taken down, and the summary should be free from any
expression of opinion or conjectures, and from matter not bearing on
the case. The difference not infrequently obeerable between the
statements recorded in the summary of evidence and the evidence
given before the court-martial may often be traced 1o the hasty or«
careless preparation of the summary, rather than to any prevarlcatlon
or desire to mislead on the part of the witnesses. .

29, When the summary of evidencc has been taken, the command-
ing officer must consider it and determine whether or not to remand
the aceused for trial by court-martial. It may be that on reading the
evidence the commanding officer will come to the conclueion that the
case i9 one which ought to be disposed of summarily. In such a case,
unless the sccused has himself elected to be tried by district court-
martial, the commanding officer will either rehear the case and dispose
of it summarily, or, if he is not competent to do so without leave from

superior military authority, will zefer it to the proper authority. In

any other case he will remand the accused for trial by court-martial,'
and send to superior authority an application for & district or general
court-martial? accompanied by the summary of evidence, the charges
on which he proposes the accused person should be tried, and other
documents; and in hig letter of application he will state his reasons
for desiring the particular deseription of court for which he applies.
Tf & court-martisl is ordered or applied for, the accused can be kept
in arrest or confinement until the charge is digposed of. It is the duty
of the commanding officer on reading the sumimary of evidence to
notc whether or not the evidence taken down in the summary corre-
sponds with the evidence given at the inquiry before him.

At home stations, in all eases of indecency, fraud and theft, the
charge and summary of evidence must be submitted to the Judge-
Advocate-General before trial is ordered.?

30. The summary of cvidence, like the depositions before justices,
tnay be used for certain limited purposcs at the trial,! and also for the
purpose of giving the accuged notice of the charge he will have to meet,
and the convening officer and president of the court notice of the case
to be tried. FEither the summary itself or a true copy must be laid
before the gourt-martial before whom the accused is tried.

(iii) Summary power of Commending Officer

31. The power of the commanding officer to punish summarily a
soldier is twofold: first, the power under s. 46 (2) (¢}~ (d), Army Aect,
to,award detention, deductlon from ordinary pay, and in the case of
drunkenness a fine not exceedmg two pounds, and, in case of offences
committed on active gervice, field punishment and forfeiture of pay
for not more than 28 days®; and, secondly, the power under 5. 46 (2)

1R.P. 5 (A}

tR.P. 5 (B}

1 K.R. 630.

+H.P. 17 (E) and note 6.

b ALA. 46, 138, K.R. 580 (a ), 579.
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{e), Army Act, and the King's Regulations to award the minor punish-
ments of confinement to barracks, extra guards or piquets, or admoeni-
tion, subject and aceording to the provisions of para. 560 (b), King's
Regulations, to which reference must he made. The detention must
in no case exceed twenty-eight days.! TUnder the terms of the Army
Act (8. 46 (2) (d) ) a non-commissioned officer cannot be awarded field
punishment or forfeiture of pay by his commanding officer, and under
the King's Regnlations he is not to be subjected to summary or minor
punishments by his commanding officer, save the summary punish-
ment of deduction from pay under g. 138 (4) of the Army Act (subjent
to the right to claim trial by court-martial), and the minor punish-
ments of severe reprimand, reprimand or sdmonition. A non-
cormmissioned officer may be ordered to revert from an acting or lance
rank {o his permanent grade? or may be removed from an appoint-
ment and reverted to his permanent gradc, but this power of removal,
if the non-commissioned officer’s permanent rank is higher than that
of eorporsl, is not to be exercised without reference to superior
suthority.? A commanding officer has no power to punish an officer
or warrant officer.

32. Drunkenness and ahsence without leave are ‘the fwo offences
which require to be most frequently dealt with by the commanding
officer; indeed, the case of drunkenness of a soldier, apart from excep-
tional caser, as deseribed in Chapter I1I, must be so dealt with.d This
obligation does not apply to & non-ecommissioned officer charged with
drunkenneegs.®

33, In dealing summarily with cases of sbsence without leave, the
‘commanding officer will have regard to the place of the soldier’s sur-
render or apprchension and all the eircumstances of the case. If
the period of abeence does not amount to six hours or upwards no
pay is forfeited, except when the absence prevents the absentee from
fulfilling some military duty which was thereby thrown on some other
pexson, in which case the absentee will forfeit & day’s pay no matter
how short his absence might be. If the period of absence amounts to
gix hours, reckoned consecutively, but not to twenty-four hours, one
day's pay is forfeited. If the period of absence exceeds twenty-four
hours, the number of days’ pay forfeited would bhe the period in hours
" divided by twenty-four, any fraction over being counted as an addi-
tional day.®

34, Under 8. 138 of the Army Act a snldler may be ordered to forfeit
all pay for every day of absence either on desertion, or without Iea.ve
or a8 a prisoner of war; also for every day of pensal servltude, imprison-
ment, detention, or field pumshment under sentence, or in custody
unde‘r any charge resulting in conviction by a court-martial or ecivil
court, or under a charge of absence without leave resuliing in an award
of detention or field punishment by his commanding officer; also for
every day in hospital on account of sickness, certified to have been
cauged by an offence committed by him. The Pay Warrant orders

1AA 46 (2) fa): B.I. 8, and note.
: K.R.,

UL A, 133 TOViEo (r,l K.R., 273,
I para 44 .
5 A A, 183
‘s AAL 140 (2). and note 4 to A, 138; P.W. B30, 881; K. R. 566, 667. As to notifying
in regimental orders the names of men absent withouk leave, ses K.R. 583,

830195—3
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the forfeiture of pay to be made in the above cases with the following
exceptions:—{a) a soldier does not forfeit pay while under sentenece
of field punishment except for the days during which he is in custody,
unless there has been an award of forfeiture of pay in addition to the
sentence of field punishment!; (b) pay is forfeited for the period of
arrest before conviction only if the soldier is in custody urder close
arrest {including hospital}, or is confined in a civil prison or police cell;
{¢) & soldier i allowed pay while a prisoner of war unless a court of
inquiry finds that he was taken prisoner through his own fault or mis-
conduct.2 In the case of absence without leave, as the pay is forfeited
automatically, the officer dealing with the case should make no award
but only inform the soldier of the number of days’ pay forfeited.?

The commanding officer may, where a soldier is not tried by court-
martial, order stoppage of his pay to make compensation for any
expenses caused by him or for any loss of or damage or destruction
done by bim to any arms, equipment, regimeptal necessaries,
and so forth, or by his injuring any buildings or property!; and may
likewise order the stoppage of the amount of any fine awarded by
himself 5

35, There is no appeal from the award of the comminding officer,
but, as has been already mentioned, the soldier may, in certain cases,
instead of submitting to the jurisdietion of his commanding cofficer,
elect to be tried by a district court-martial.f

36. When once an offender has been punished or the charge other-
wise disposed of by his commanding officer he cannot be tried by &
court-martial for the pame offence; and similarly he cannot be punished
by his commanding officer or subjected by him to any stoppage of
pay for any offence of which he has been acquitted or convicted by a
court-martial or by a competent civil court.” When a commanding
officer has once awarded punishment for an offence, he cannot after-
wards inerease it.? It is considered that his award is complete when
the man haa left his presence.

37. A commanding officer may (subject to "ccrtain limitations)
delegate to company, etc., commanders the powers of awarding fines
for drunkenness and certain minor punishments for any offences which
he himself may deal with,® :

38. The commanding officer of a detachment, if of field rank, has,
unless restricted by superior authority, the same power of awarding

summary punishment as the commanding officer of a corps.!®

1A A 138, note 9.

1 PW, A70 (¢ j, 885, and K. R. T43.

P KR, 566 (e,

1A A, 138 (4).

FAA 38 (7).

24 A 46 (8); para. 26, above,

TAA 46 (T). ;
R 1;Ii'l.UI’ & (B). Ag to tha power to cannel an nwand, or reduce the punishmoent, see

Y AA 46 (9); K.R., B42 fd}, 585,

W K., 526, 583, and see 564.
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(iv} Summary awards under 8. 47, Army dci.l

39, Officers below the rank of field officer, and warrant officers, E:F:r?ﬂ:
may be summarily dealt with by the authorities specified in s. 47 thecaseof
of the Army Act. . : noeﬂg,tn?\'r':. and

Such officers may be subjected to onc or more of the following O%l“'&""m
punishments—forfeiture of seniority of rank, forfeiture of serviee o
for promotion {(in the case of those whose promotion depends upen
length of serviee)® and scvere reprimand or reprimand.

Warrant officers may be subjected to one or more of the follow-
ing punishments—forfeiture of seniority of rank, severe reprimand
or reprimand, or a deduction authorized by the Army Act to be made
from ordinary pay. :

In proceedings under this section the specified authority may dismiss
the charge with or without hearing the evidenee; if he thinks that it
ought to be preceeded with and decides not to send it for trial by court-
martial, he will hear the evidence given orally unless the accused
consents in writing to the mere reading of the summary or abstract of
evidence.

The accused has a right to clect trial by court-martial if the speeified
authority proposes to award a sentencc other than severe reprimand
or reprimand; he has also & right to demand that the evidence he
taken on oath. :

Dismissal of a charge under this section is a bar o trial By court-
‘martial.?

Certain offences should not be dealt with under this seetion of the
Army Act. The only offences which should be so dealt with are those
specified in K.B. 546,

(v) Provest Morshal

40, In the case of offences committed abroad, whether on active Frovod

service or not, arrests will often bc made by the provost marshal marghal.
or his assistants, who may be appointed hy a general officer com-
manding a body of forces ahroed. A provost marshal cannot, as was
formerly the case, inflict any punishment on his own authority.*
He can only arrest and detail for trial persons subject to military
law committing offences, and carry into execution punishments to be
inflicted in pursuance of a court-martial. A provost marshal and his
aspistants have nlso as respects a soldier in his cr their custody under-
going field punishment, the same powers as the governor of a military
prison.* ’

Bection 74 of the Army Act permits of the appointment of a provost
marshal and assistant provost marshals by general officers commanding

! Beo also R.P. 9.

* Bee ICH. G5, .

1TR.P. 36 (A (D). .

+ The provost marshal was, nntil 1820, appointed by the general, end exercised his
Powem without any statutory authority, and the appeintment could only he jusatified
ogally a2 being made under the Bovernign's prercgative fo govern the army in tima
of war in plares oui of his dominions. There must have heen covriderable doubt as
to the existence of the power, and coneequently as to the legality of the ‘provost
marshal's acts, and a onrrespondence took place between the Duke of Wellington and
the Government. on the subjeet during the Peminsular War.  (Bec Clode, Mil, Forees,
ii, p. B62.) In 1520 the Article of War respecting the provest marshal was inserted,
ang gave legnl recognition nnd—if it was within the powera of the Articles—legal
sanction to the appointment snd powers nof the provost marshal, {See Clode,
Military and Martial Law, pp. 181-3.) The above powers were curtailed in 1879 by
the Act of that year. .

s A A, 74, Agm to parriron aod regimental provoat-sergeants, sea LK. 729, Tal, Tai.
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bodies of forces serving abroad. The provost marshal will always be
w commissioned offiecr; his assistants may be either officers or non-
commissioned officers. At home, a provost marshal (who is also
commandant of the Corps of Military Police) and sassistant provost
tnarshals are appointed by the King, During manceuvres officers are
detailed to act as sssistant provost marshals with divisions in order .
that they may acquire a knowledge of their dutics, On mobilization,
a provost marshal and such gssistant provost marshals us may be
necessary are appointed. o

(iv) Discipline of troops when ailached fo or acting with H.M.'s nuval or
air forces or when passengers on board H.M.s ships.

41, Officers and soldiers temporarily aitached to the air foree under
regnlations made by the Army Council and Air Couneil pursuant to
s, 1794 of the Army Act and 5. 17%a of the Air Foree Act are, with
certain  modifications, made subjeet to the Air Force Act whilst so
attachoed.t  Conversely, officers and airmen of the regular air force
temporarily attached to a military foree, are, with eertain modifications
subject to the Army Act whilst so attached® The regulations relating
to attachments are set out at pp. 8§10-813. .

42. When bodies of the navy and army are scting together or
attached, or when budics of the army and aiv force are asting together,
under conditions preseribed by regulations made by the Admirally
and Army Couneil er by the Army Council and Air Couneil respeetively,
the officers and petty officers of the naval contingent, or the oflicers
and non-commissiomed officers of the air fovee, ns the easc may be,
have the same powers of command and diseipline (other than powers of
punishment) over military officers and men as they would have if they,
themselves, were military officers and non-eommissioned officers of
ranks corresponding to their own. Conversely, military officers and
non-commissioned officers have similar powers over air-force per-
sonnel, and military officers und non-commissioned officers not below
the rank of scrgeant have similar powers over naval persennel.?  The
purpose of the regulations is the mutual cxcreise of the powers of
command and discipline without subjection to the law of the force
with which the naval, militury or air forees may be acting, but, on
active service only, airforee personnel acting with the military forces
may be made subject to military law us though they were attached to
the army, and, similarly, military personnel acting with the air foroe
may be made subject to air foree law as though they were attached
to the last-named foree.*

The “preseribed conditions” at present in foree are set out at pp.
$09-310, and 813-817, ’ .

* 43, The discipline of troops embarked as pussengers ou bhoard,
any of His Majeaty’s ships is regulated by Orders in Council made
under the Nuval Discipline Act.?

ATF.A 174 (147 and 176 {1A).

AAL 175 {1A) and 176 (1A).

Naval Diseipline Ant, 904; A A, 184A: AF.AL 1814

Hoe proviao 10 AA, nnd A FA 1844 (LAY,

! Bee AA. 186, and the Orders in Council printed at pp, 518-824.
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"CHAPTER V

COURTS-MARTIAL

(i) Descriptions of t‘our!s-M arttal and how convened

1. A person subject to military law! who is to be tried by court- Re:gﬁ;g;m“
martial may be bronght before a district court-martial or a genera) martial.
court-martial,

In certain eircumstances trigl may he by field general court-martial.?

2. The difference between a district and & general court-martia] Distinction
congists mainly in their composition and in the extent of punish- botween
ment which each tribunal ecan award, A district court-martial cannot mﬁnﬁml soures-

try officers,® or persons subject to military law as cfficers.t

3. Every court-martial depends for its jurisdietion upon the order Order
which calls it into being, namely, the eonvening order issued by a person convening

authorized under the Army Aect to convene it.

4. A distriet court-martial may be convened by an officer author- (‘E‘o?ytfn,in{z
ized to convene g genersl court-martinl or by an officer who has joi "
received from such officer a warrant suthorizing him to convene murtisl

distriet eourts-martial.?

5. A general court-martial can be convened by His Majesty or Cfrm\emnlm
by an officer authorized by His Majesty to convene such courts, of g
by an officer holding a warrant to convene sueh courts from some oﬂicer musriijul.

authorized to delegate the power of convening them.® *

6. At home, warrants giving officers power to econvene general Warrente
courts-martial are usually issued by the King to the general officers i jomne
commanding-in-chiel a command, to the general officers commanding
the London and Northern Ireland districts and to the general officers
commanding in Guernsey and Jersey. '

7. A warrant giving power to convenc and to confirm the findings Werrunts

Lok PGl ETE
and sentences of general courts-martial is usually issued, in India, ahrood.
to the commander-in—chiefl in India, and, else where out of the United
Kingdom, to the general or other Oﬂ"icer in ¢hiefl command. Gov-

ernors of colonies have in certain cases been granted such warrants.”

8. Any such warrant, and also any warrant of delegation given Foum uf
by the officer so authorized, may contain any reservations or spegial ' ™
provisions, and may be addressed to an officer by name or by the
designation of his office; and may give authority to & person performing
the duties of an office named or to the successors in command of an
officer; and may be wholly or partly revoked by a fresh warrant.®

YALAL 175, 176, Aee also Introductory Obscrvations to A A Part ¥,

: ﬁs:o ﬁel{d )general courts-martial, see below, pary. 111,

A AAL LTS,

§ALAL 48 (2, 123,

" AA 48 (1), 122,

T Hee notes to A A

a4 A, 122 (3) (4), 13'3 (3) (4). Pur forms of warrants see pp. 7TES-793.
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44 COURTS-MARTIAL

9, A general court-martial for the trial of an officer or man in the
Royal Marines ¢an only be convened by an officer duly authorized
by s warrant from the Admiralty, except in certain cases where sich
officer or man is serving out of the United Kingdom. A district court-
martial for the trial of a man in the Royal Marines can be convened
by an officer who has authority to eonvene a district court-martial
for the trial of a soldier of any cther portion of the regular. forces.t

(i) Jurisdiction

10. A district court-martial cannot try an officer or a person subject
to military law es an officer®. It can {ry a warrant officer, but its
powers of punishing him are limited.* It has complete jurisdiction
to try any military offence (except such as can only be committed by
an officer), and, subject to certain restrictions in the ecase of treason,
murder, manslaughter, treason-{felony and rape, any offence which,
if committed in hxxgland, is punishable by the law of FEngland, i..,
a civil offence.* N

A district court-martial eannot award a sentence higher than two
years’ imprisonment, with or withaut hard labourt; it eannot therefore
try a ease of murder, where the only punishment which can be awarded
in death.* .

1. A general court-martia.l ean try any person who is subject to
military law whether as an officer or as a soldier. It has eomplete
jurisdiction to try any military or civil offence though the same
restrictions are placed by s, 41 of the Army Act upon its powers to try
cases of tresson, murder, manslaughter, {resson-felony and rape
as are imposed upon & distriet court-martial.

A general court-martial can award the punishments of death and
penal servitude as well as such punishments as a distriet court-martial
can award.

12. A court-martial has jurisdiction to try and punish a person
who, since the time at which an offence is alleged to have been com-
mitted by him, has ¢eased to be subject to military law; but, exeept
in the euse of mutiny, desertion or fraudulent enlistment he can only
be tried within three months after he has ceased to be 30 subject; the
three months in question will not be deemed to have expired if the trial
has commenced within that period.”

Reservists and members of the Territorial Army can, in the case of
certain offences, be tried within two months after their apprehension.®

13. A court-martial cannot try or pumish a person for any offence
of which he has been already acquitted or convieted by a court-martial?
or by a competent eivil court ¥; or where the charge against him hay
been dismissed or the offence dealt with summarily by his command-
ing officer't; or where a charge against an officer below field rank or

T AAL ]79 (1) (2.
tAA, 48 (8),

o e e e e

A

VA4l
AL 48 5&).
A

A, 158 (1)

Reserve FurceaAct 1882 5. 28; T.R.F. Act, 1807, 5. 25 (2). Bee T.A. Regs. 311-322.
A.A. 15T; R.P. 4

AA, 182 (l.\), R. P 36 (A} (i},

1 AA. 46 (T); R.P. 36 (A) (&),

E T mme & s
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s warrantwofficer has been dismissed or the offence dealt with pummarily Ch. IV
by the anthority authorized for the purpose under s. 47 of the Army -
Actl o
This prohibition does not apply where there has been no valid trial
resulting in an acquittal or conviction, or, in the case of a conviction
by court-martial, where the finding and sentence bave not been con-
firmed.? ) i

Pardon or condonation by competent military authority, if held
to be proved, will operate to prevent a person fram being tried by
court-martial.?

14, An offence, other than mutiny, desertion or fraudulent enlist- Time limit
ment, caffnot be tried by court-martial if three years have elapsed T trial.
gince the date of its commission* but, as stated in para. 12, a partial
exception from this is made in the case of reserviats and membera
of the Territorial Army.

In certain cases a soldier cannot be tried even for desertion (other
than desertion on active service} or for fraudulent enlistment, if three
years have elapsed from the date of the commission of the offence?

In trying & eivil offence s eourt-martial is bound in relation to the
commencement of its proceedings by any timedlimit preseribed hy
law in respect of that offence which is less than three years.®
15. An offence, wherever committed, may be tried and punished Place of
at any placo (either within or without His Majesty’s dominions) Fial.
which is within the jurisdiction of an officer authorized to convene
general courts-martial and in which the alleged offender may he for
the time being, and the trial will take place as if the offender were
. under the command of such officer.” .

Offences committed on board ship can be tried on board before Itision
reaching the port of disembarkation, as if eommitted on land at the ~o**H T
place where the offender embarked.® )

Offenders are not to be sent home from stations abroad with eharges Rgmg"ﬂi of
pending against them, except in cases of necessity. But for theimal. =
sake of convenience a person charged may be removed for trial from
the place where he is serving, so long as he is not prejudiced in his
defence by the change.?

{iil} Composition .

16. A distriet court-martial must be composed of at least fhree Composition
officers, each of whom must have held a commission for net less than o ot
two years® and must be subject to military law.M T martial.

The members of the eourt must, g0 far as is practieable, belong
to different corps, and can cnly belong to the same regiment of cavalry,

. 47 (59 R.P. 36 (A) ().
L 08 (B): A.A. 63 (4), 54 (6).
- 36 (A) "G}, "
L1815 R.P, 36 (A) Gii).
161;

38 {A) (iii). o .

A 18%. Aas to discipline of troops on board H.M.'s ships, sce Cl. IV, para, 43.

K. R. 633, 836.

1A 4, 48 (4); see rlsc R.P. 18 and notes; for number of members to be detailed
in ordinary or complicated cases and a8 to writing membery, sea K.R. 643,

it Bag, however, A.A, 48 (10) under which Air Farce officers may in some ciroum-
stances serve as members of courta-martial.

B e O
s il

P
[l
=

e



Composition
gencral

courta-

martial.

Trial of
members of
reserva or
autiliary
forees.

Drsguali-
ficationg
of offcers,

46 COURTS-MARTIAL

or brigade of artiliery, or battalion of infantry if, in the opinion of
the eonvening officer (which must be ingerted in the convening order),
other officers are not avsilable.!

The president (who must be named in the convening order):
should not he kelow the rank of ficld officer; but a captain may preside
if a field officer is not available, or a subaltern may preside if neither
field officer nor captain is available and if the accused is not a warrant
officer.? The opinion of the convening officer as to the non-availability
of a field officer or captain must be inserted in the convening order.

The members of the court {other than the president) may be men-
tioned by name in the convening order, or their rank and the unit
to which they belong may alone be stated.t )

Where, as will normaily be the case, a district court-martial is
composed of three officers, not more than one member should be a
subaltern.b

17. The provisions as to the composition of a distriet court-martial
referred to in the preceding paragraph apply also to & general eourt-
martial except that {i) the legal minimum of members required to
gerve on g general court-martial is five instead of threet; (ii) the mem-
bers must have held a commission for three instend of two years?; (iii)
the president should always be a general officer or colonel (if avail-
able)?; (iv) & subsaltern cannot in any circumstances act as president.t

In addition, four of the members must be of 3 rank not below that
of eaptain®; an officer below that rank cannot be 8 member of the court
for the trial of a field officer'?; and ne officer junior in rank 1o an accused

" officer can serve as a member if officers of equal or superior rank are

available.lt

For the trial of & commarding officer of a unit, as many memhers
a8 possible must hold or have held commands cquivalent to that
held by the aceused.®

18, In the case of the trial by couart-martial of an offender be-
longing to the rescrve or auxiliary (orces, one member of the court
must, if practicable, belong to the same branch of those forces as
that to which the accused belongs.1®

19, Officers who are eligible through the length of their commis-
sioned service to aet as members of eourts-martialt may.nevertheless
be disqualified from serving on o partieular court-martial, The
following persons are disqualified in the case of a distriet or general
court-martial: (i) the convening officer; (ii) the prosecutor; (iii} =
witness for the proseeution; (iv) the commanding officer of the aceused
or the officer who investigated the charges before trial or tock down

1XF 1—’%} atd uute
(9), 132 (4) K.R. 635.

?&&2%

W

s

(9), E.R. 642,

2.
(31; R.P. 21 (A},
(?)‘ R.I 21 (B},

BE e e g

FLZwaa
%wmwmwmg
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u RP. 20 (B) and note, Bee Ch. XI, para, 65.
4 Hee paras, 16 and 17 above.
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the swnmary of evidence! (v) the company, ete., commander who
made preliminsry enquiry- into- the esse; (vi} an officer who was a
member of a court of inquiry into the matters on which charges against
the accused are founded; (vii) where the accused has been previously
tried for the same oﬁeucn but the proceedings have not been con-
firmed, any officer who was a member of the court-martial by which
the nﬂ’ence was tried; (viii) an officer who has a personal interest
in the cagel

+ v} Duties of convening officer

Ch. V

20. An application for a couri-martial should usually he dlaposed Conaidera-

tion of

of at once; but if the convening officor detects matter showing culpable propogad
negleet or improper conduet on the part of the supcriors of the aceused, cherges and

he may delay assembling a court for the purpose of making enquiry.

Before acceding to an appliestion for & court-martial submitted
by a commanding officer the convening officer must consider the
nature of the ease, the statutory provisions and regulations applicable
to it and, subjeet thereto, must use his dizcretion as to the mode of
disposing of the application. He must satisfy himself that the charge
submitted by the ecommanding officer discloses an offence under the
Army Act and is properly framed in accordance with the Rules of
Procedure and King's Regulations. - He must slso be satisfied that
evidence sufficient to justify trial is disclosed in the summary or ab-
stract of evidence which accompanied the commanding officer’s applica-
tion; if he thinks that it does not, he should order the accused to
be releazed; if he is in doubt it is within his discretion to order the

release of the aceused or to refer the matter to superior authority.?

In any case he may direct the commanding officer to alter the form
of the proposed charge in view of the evidence submitted; he may
give direetions that further evidence should he obtained; in a suitable
case he may direct that the secused should be released without preju-
dice to his re-arrest when further evidence is forthcoming.?

When an accused person is to be arraigned on & serious charge,
other charges in respect of minor offences may be dropped.t

If the convening officer considers that a case shomld be disposed
of summarily instead of by court-martial, and it can legaﬂy be so
disposed of, he should take steps to eﬁ'ect this.

At home stations, in all cases of indecency, fraud and’ theft the
charge and summary of evidence are to be submitted to the Judge-
Advoeate-General before trial is ordered.®

evidonca,

21. If the convening officer is of opinion that the case should he Decigion

tried by court-martial, he will, if the terms of the warrant granted

to try
by court-

to him permit, convene either a district or a general court-martial; martial. .

if he holds no warrant. to convenc a general court-martial, he mli
refer the cagse to proper superior authority holding such warrant.

1A A BD (2) (3), and notes; R.P. 19 {B) and notes.
:R.P.1T {A); KR, 031,

+ K .R. 551.

& KT, 632,

R, 630,

80195—4



Ch. ¥V

Type of

court-
martisl to ba
convenead.

Order for
trinl by

eourt-martial.

Full

information
to be given
to acoused,

48 : COURTB-MARTIAL

22. In forming his decision as to whether the case shall be tried
by district or general court-martial (where the eircurnstances permit
trial by either one or the other of theee tribumals) the convening
officer will have regard to various considerations, including the pre-
valence of the particular offence charged, the general state of discipline
in the corps or district, the character of the accused and, in some
cases, the sentence which the court ought to be in & position te award
if the facts alleged should be proved.

The powers pf district courts-martial are sufficient to deal with
all ordinary offences committed by non-eommissioned officers rand
coldiers. In the case of ageravated offences, however, a gengral
court-martial may properly be convened.t .

A case should not, as & rule, be sent for trial unless there is refson-
able probability that the accused person will be convieted. At the
game time there may be cases where disgraceful charges have been
preferred and where a court-martial affords the only means to the
accused of clearing his character.

23. The convening officer having settled or approved the charges
on which the accused is to be tried, will insert upon the charge-sheet
an order that they are fo be tried by the deseription of court-martisl
which he has decided to convene. It is within his power to direct
charges to be inserted in different charge-shects upon each of which
the acoused will be separately tried as far as and including the finding?;
if there are separate charge-sheets the convening officer may direct
that upon convietion upon any one of them the accused need not be
tried upon the others.? '

Every charge-sheet must be signed by the ecommanding officer of
the noeused and bear upon the face of it the convening officer’s direc-
tions for trial.*

(v} Preparation of Defence by accused

24. As soon as practicable after an accused has been remanded
for trial by court-martial, and at least twenty-four hours bhefore he
is brought up for trial, an officer must give to him & copy of the sum-
mary, or (if be is an officer, and there is no summary of evidence)
the abstract, of evidence, and apprise him of his rights in connection
with the preparation of his defence.® '

As soomy a8 trinl has been ordered, proper opportunity to prepare
his defence must be afforded to the accused, who must be permitted
o have free communication with any witnesses whom he may desire
to esll, and with any ‘friend,” defending officer or lega! adviser whom
he may wish to consult if they are available ®

As soon as prasticable, and at least twenty-four hours hefore the
aceused is arraigned for trial, an officer must hand to him a copy
of the charge-sheet, and, if necessary, cxplain the charge-sheet and
charges to him. The officer in question must alse inform him of
his rights in connection with the securing of witnesses on his behalf.”

1 K.R. i34,

I R.P. 62 (A).

1 R.P., 82 (D). i

‘TEl:ee ‘note 1 to R.P. 11; R.P. 17; Ilustration of charge-sheet in R.P. App. I on
4.

R.FP. 14 (B).

R.P. 14 ().

R.P. 15 {A) (B). As to summons to witneeses, see R.F. 78, und form on p, T6L.

As to expanees of witnesees, see Allowance Regulations, 322-4, 372.
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. The accused, if charged jointly with any person whom he claims Ch. ¥
as.a material withess for his defence, may apply to be tried separ-
ately from that person, and the convening officer may grant a separate
trial if the nature of the charge permits.!

The accused is entitled to have, if he desires it, a list of the officers
who will form the court ss soon as they heve been detailed?; Le is not
bound to give the prosecutor a list of his own witnesses.?

25. The accused may himgelf arrange for the services of counsel Sreuring
to represent him at his trial. If he intends to be represented by }ﬁf‘ﬂp‘}(‘fm
counsel, he must give notice to that effect, so that the convening and prose-
officer, may if he considers it desirable, obtain the serviecs of counael “tion:
on behalf of the prosecutor. If the accused does not intend to be so
represented, but counsel has been obtained on behalf of the prosecutor,
the convening officer muat take steps to inform the .accused to that
effect not less than seven days before the trial, so that the sceused
may himself obtain eounsel for his defence, if he so desires.*

Similar notice should be given to the accused in cases where the
convening officer intends to appoint or apply for the services of an
officer holding legal gualifications to act as prosecutor st the trial.

26. The qualifications of counsel (7.e., harristers-at-law, advocates, Qualifics-
solicitors, law agents, etc.,) are set out in the Rules of Procedure, as are o dutiee.
also their functions, rights and duties.s remae] and

A defending officer has the same functions, rights and dutics as coun- dgendine
sel. The ‘friend’ of the accused can only act in an adiveory capacity.®

27. In order to ensure that an accused person is represented at Aseignment
hig trial if he so. desire, it is the duty of the officer referred to in para. Jhociepding
24 shove, at the time he hands the summary of evidence to the accused, acrused.
to ask him to state in writing if he wishes to have a defending officer
ssgigned to him by the eonvening officer; if he does so wish, the eon-
vening officer must use his best endeavours to secure the services of a

" puitable officer.”

{vi) Assembly of Court

28. When a court-martial assembles at the time and place named in Asembly
the convening order the members will take their seats according to “f ®urt:
their army rank.’ If a judge-advocate has been appeinted, he must
be present as should also be any waiting members detailed in the con-
vening order to serve as members of the court if required.

The order convening the court, the charge-sheet and  the sum-
mary (or abstract) of evidence will then be produced by the officer
appeinted as president® to whom they will have been forwarded pre-
viously by the convening officertt

29. The court will examine the convening order for the purpose 'nf%uir.v
of ascertaining whether the president and members who have taken ramposition
their seats, the judge-edveocate (if any), and any waiting mermhers of rourt.

LR.P. 16,

tR.P. 15 (O).
sR.P.7T.

<P, B9 {A) (B).

+ R.P. 8593

LR.P. 87,

7R.P. 14 (B), &7 {R).
*H.P, 58,

'R.P. 22 (A).

wR.P. 17 {E).
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present who may have-been detailed are those mentioned in the order.
1f the members present (other than the president) are not actually
named in the order they must be of the actnal ranks and belong to
the actual units stated therein.

If the eonvening order appears on the face of it to be proper-and to
have been duly signed, the court will have fulfilled their first duty,
namely, that of satisfying themselves that the court has been convened
in accordance with the Army Act and Rules of Procedure.!

30. The court will next ascerlain whether the legal mipitum of
members required by the Army for a distriet or general court-martial
(as the case may be) has been detailed and is present.? Tf such legsal
minimum is not present, the eourt musi adjourn; but if the legal
minimum of officers was delailed in the convening order,. waiting
metnbers, if there are any, and if eligible and qualified, may take the
place of absentee members. '

T the number of members detailed in the convening order exceeds
the legal minimum, but some of them are absent at the assembly of
the eourt, the court should ardinarily adjourt unless sufficient walting
members are available to serve in place of the absentee members;
but the court, in the intercsts of justice and for the good of the service
may proceed with the trial provided that the legal minimum is present.?

31. The court will then satisfy themselves that the president is
of the required ranks and that all the members are cligible and not
disqualified under the Army Act and Rules of Procedure, The eli-
gibility of an officer depends on his status as an officer, that is, on
his being subjest to military law® or otherwisc qualified to serve
under the provisions of the Army Act and having el a commisgion
for the required period. Disqualification is a personal question, and
depends on his being or having becn, a party to the case. The
grounds of ineligibility and disqualification arc set out. in paras. 16-19
ahove,

If the trisl is by general court-martial the court must be satisfied
that the members are of the required rank

32. Wheee a judge-advoeate has been appointed the court should
ascertain if he has been duly appointed and Is not disqualified.* In
the United Kingdom the Judge-Advocate-General appoints the judge-
advocate; elsewhere the convening officer makes the appointment.
A judge-advocate must be appointed for every general court-martial.?

33. The court have wide discretionary power of adjournment
if not satisfied on any of the above matters,® and eircumgtances may
arise which render an adjournment compulsory—e.g., il the president
is ineligible or disqualified,® er the eourt is finally reduced below the
legal minimum. Any adjournment and the reason therefor must bo
reported to the convening officer. '

1 R.P. 32
T A,i\,, 42 {4) (4); and sec parsa. 16 and 17 above.
¥

R.E 14,
CALAL 48 (9), 182 (4); and see paras. 16 and 17 ahove: I 22 (AY (iv),
ssden, however, 11, 1344 and note thereto.
FAA AR DB (T R 215 mee alwe para. 17 above; L. 22 (&) {vh
6 AAL 50 (7Y ILP. 22 (I3), 101 (T3).
i R.P. 101 and note 1 thereto,
fR.P. 22 (0).
¥ ALAL B (D).
1R.P.

L 22 {C).
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34. Having ascertained the validity of their constitution the court Ch.V
will next consider whether the secused is amenable to their jurisdietion.! N il
The sub]cct of the jurisdiction of distriet and general courts-martial is furisdie oy
dealt with in paras. 10-15 above.

35. Finally the court must be satisfied that each cha,rge discloses Inquiry se
“an offence under the Army Act and ds properly framed in accordance £ jeidity
with the Rules of Procedure; and is so prhmt a8 to enahle the accused
readily to understand what he has to angwer®
If not satisfied on the above mafiers, the court should report their

opinion to the convening suthority and may adjourn for the purpose.?

(vii} Opening of the Court

36. At the conclusion of the above plo]llnm‘n‘y procecdings the Appearance
accused will be brought before the court; if he is an officer, he will be gf_;“;‘tﬁ‘i
in the custody of an offieer; if he i3 an non-commissioned officer, in counsel, ete.
the custody of & non-commissioned officer; if he as a private soldier, in
the custody of an escort, If necessary, an osecort may be employed
in any case,

The prosecutor, who must be & person subject to military law,® will
take bis place in court, and accommodation will be afforded for the
defendmg officer, counsc,i or ‘friend’ of the accused.

It is customary, thoagh not obligatory, for the witnossos to be
present in court from the time when the aceused is brought in until
.after the members have been sworn; they must then withdraw and
should not, as & rule, be allowed to be in the eourt when not under:
examination.

37. The court is now open, and the public, whether military or Opening of
otherwise (including the press), may be admitted so far as accommo- "™
dation permits. It may be closed at any time to enable the members
to deliberate in private.?

A court-martial is an open court like other courts of justice, hut it
has inherent powers to sit in camera if sueh course is necessury for the
administration of justice.®

38. The convening order will next be read in full hy the president Obicstione
or judge-advocate (if any), and the members will answer to their m‘e;c&f:t,rm
names.® The accused will be asked whether he chijeels to be. tried court.
by the president or any of the officers whose names have been read,

The Army Act and Rulezs of Procedure contain elaborate provi-
sions as to the mode of enquiring into and disposing of objections
hy or on behalf of the accused. A successful objection to the president
will necessitate the adjournment of the court and a reference to the
convening officer in order that a new president may be appointed or a
new court convened. If, upon o successful obhjection to a member, no
waiting member who is eligible and qualified is available to fill the
vacancy, the court should nermally adjourn, but may proceed with the
trial in certain eireumstances, provided that there is & legal minimum of
members present.”

R.P. 23 (A {1t
2 (A (i)

. hlm e\ (..1'. R P. 1344 and note thereto.
.83 (5); R.P. G3.

g.'_ﬂrEes) Frizon (Gml?rnor,l EIL p1wi?), 2 LB, 254,
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Where, upon a snccessfut objection to & member of the eourt, an
adjournment is necessary, the convening officer can, if he pleases,
convene a new court, ag the trial of the aceused is not considered to
begin until the court are sworn,!

39. Assoon as the court is finally constituted, the president, members
and judge-advocate (if any) will be sworn, all present in court standing.
Officers attending under instruetion, shorthand writer and interpreter
(if any} will alse be sworn at this stage though a shorthand writer or
interpreter may be sworn at any time during the trial’. The accused
has a right of objection to a shorthand writer or mt.erpreters but not .
to the judge-advocatet or officers under instruetion,

The court may be sworn at one time to try several accused ersons in
succession provided that such persons are present when the:oath is
taken and have been given an opportunity of objecting to members.®

40. The form of outh and the manner of taking it by all persons
required to be sworn, and the persons who are to amdinister it are
preseribed in the Army Act and Rules of Procedure. Provision is
also made whereby instead of taking the prescribed form of oath a
person may make a solemn declaration; or the oath may be taken in
the Scottish fashion or in such form and with such ceremonies as the
person to be sworn declares to be binding on his conscience.?

41. A member of 8 court who has been absent during any part
of the evidence ceases to be 1 member, and an officer cannot be added
to a court-martial after the accused has been arraigned.”

(viii) Arratngmeni of accused

42, Agr soon as the members, judge-advoeate (if any) and others
have been sworn, the accused will he arraigned. Arraingment consists
in the reading of each charge upon a charge-sheet separately to the
aceused and asking him whether he i3 guilty or not guilty of it.® The
judge-advocate (if any), or in his absence, the president, conducts
the arraignment,

If there are several charges on one charge-sheet, the accused may
claim separate trial on each or any charge on the ground that, unless
so tried, he will be embarrased in his defence.®

Ii there are slternative charges upon one charge-sheet, and the
accused pleads guilty to the first of such alternatives, the prosecutor
may withdraw the other alternative charges before the accused is
arraigned upon them; otherwise the accused will be arraigned upor all
the ‘charges whether they are alternative or natl® -

if there is more than one charge-sheet, the court must not arraign
the aceused upon any subsequent charge-sheet until their finding upon
the first charge-sheet has heen arrived at.
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The accused, if charged jointly with any person whom he claims
as & materinl witness for his defence, may apply, if he has not already
done sot, to be tried separately from that person, and the court may
grant separate trial if the nature of the charge permits 2

43, Before pleading to any charge, the accused may object to
the charge as tot disclosing an offence under the Army Act or as
pot being in accordance with the Rules of Procedure. Ii the court
disallow the objection, the trial will proceed; if they allow it, they will,
or, if in doubt, they may, adjourn to consult the convening officer
who may amend the charge and diréct that the trial be proceeded
with.® '

The court may always themselves amend a mistake in the charge-
sheet 8o far a8 it Telates to the name and description of the accused
but not ctherwise.! -

Apart from any objection by the aceused, the court has power,
before any witnesses are examined, to report their opinion as to any
charge which appears to them to be faulty to the convening officer,
who may either amend the charge or direct a new trial to be
commenced.t

44, The accused, before pleading to any charge, may offer & plea
to the general jurisdiction of the court and give evidence in support
of that plea. The court will decide this ¢uestion of jurisdiction in
the same manner a8 any other question. If the plea be overruled,
the court will proceed with the trial; if it be allowed, the court must
record their decision and the reason therefor, report to the convening
officer and adjourn; if in doubt, the court msy either refer to the con-
vening officer or record a special decision and proceed with the trial.®

Objection
to oharge.

Plea ta
the jurie-
diction.

A plea to the jurisdiction is & plea to the right to iry the accused -

on any charge as distinet from a plea which relates to a particular
charge. The grounds for such a plea are ghown in paras. 10-15
ahove,

45. The objection and plea referred to in the fwo preceding para-
graphs having been disposed of (if raised), the accused’s plea to the
charges upon which he has been sarraigned will be recorded; this will
normally be ‘guilty’ or ‘not guilty,” But the accused may refuse to
plead or plead unintelligibly, in which case & plea of ‘not guilty’ must be
recorded?; or it may be urged that the accused is unfit to plead by reason
of insanity, for which event the Army Act and Rules of Procedure
make provision.® :

46. In addition to pleading ‘guilty’ or ‘not guilty’ the sccused
may offer & plea in bar of trial, setting up that he hag been previously
sequitted or eonvieted of the offence now gharged, or that such offence
has been pardoned or condoned by competent military authority
{see para. 13 above), or that trial is barred by lapse of time (gee para.
14 above). Upon the hearing of this ples, evidence may be offered
both by the aceused and prosecutor, and addresscs may be made. If

Recording
of plea;
refusal

o plead;
insanity, eto.

Plaa in bar
of trial.
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Ch.V  the court find the plea not proven, they will proceed with the trial;
if they find it proven, they will notify their finding to the confirming
authority and adjourn, though thev may proceed with any other charge
not affected by the plea. In either case their finding on the plea
requires confirmation.!

gm;‘ 47, 1f the accused pleads ‘guilty’ to & charge, the president or
’ judge-advoeate (if any) must, before recording the ples, carefully
explain to him the nature of the charge and the effect of his’plea.
1t shouid also be pointed out to him that on a plea of ‘guilty’ there
will be no regular trisl but merely a congideration by the court of the
sentence to be awarded; that he is entitled to make a statcrment in
mitigation of punishment and ecall witnesses as to his character.?
He should also be informed that if he wishes to prove provoeation or
extenuating circumstances having direct relation to the offence, he
should plead ‘not guilty.’

The court must not accept a plea of ‘guilty’ in a case where the
accused ig liable, If convieted to be sentenced to death; in such a case

a ples of ‘not guilty” will be recorded 3

Mixed plea. 48. If the accused adheres to his plea of ‘guilty,” the court will then
proceed to try the accused upon any other charge upon the same
charge-sheet to which he has pleaded ‘not guilty’ and reach their finding
thereon before proceeding further with the plea of ‘guilty.’* The'
Rules of Procedure make special provisions in the case where the
accused pleads guilty to the first of two or more alternativé charges.b

Procedure 49. When the court proceeds with a plea of ‘guilty,’ the summary
o@ni tlf,“"l (or abstract) of evidence will be read and sufficient evidence will be

recorded to cover any deficiencies in the summary {(or abstract), The
accused or his counsel or defending officer may make a statement in
reference to the charge and in mitigation of punishment, and witnesses
a8 to character may be called.® )

If from the statement of the accused, or from {he summary (or
abetract) of evidence, or otherwise, it appears to the court that the
accused did not understand the effect of his plea, the court must enter
& plea of ‘not guilty” and proceed with the trial.?

The procedure in connection with the giving in evidence of the
character and particulars of service of the aceused and with the
congideration and award of sentence is dealt with in paras. 75-86

Lelow.
Dut,iﬁﬂof 50, It should be stated here that the president is responsible for
président. the proper conduct of every trial whether the accused pleads ‘guilty’

or ‘not guilty.’ He must ensure that the acoused doeg not suffer any
disadvrantage by reason of the fact that he is being tried, or hecause
of his ignorance or incapaeity to make clear either his defence 1o the
charge or the grounds upon which he relies in mitigation of any punish-
ment which may be awarded.®
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(ix} Trial on plea of ‘not guilly' Cl:-_ v

51. Before proceeding with a trial on a plea of ‘not guilty,’ the Fles of not
court must agk the aceused whether he wishes to apply for an adjourn- """
ment on the ground that he has been prejudiced by non-compliance
with any of the rules relating-to procedure before trial or has had
insufficient opportunity to prepare his defence. The court may hesr
evidence upon any such application and may adjourn if they consider
it proper to do so.!

52. The prosecutor should always make an openmg address if the Duties of
case is & complicated one, and the court may require such address Pr™ "
to be made, He should explu.in the substance of the charge and outline
the evidence to be called in support of it.®

The prosecutor is not a partisan hut an officer of justice whose duty
it is by laying all relevant facts in evidence before the eourt to assist
the court in ascertaining the truth. He must act with serupulous
eandour, fairness and moderation towards the accused, the witncsses
and the court.?

53. The witnessses for the prosecution will now be called. Each Wltnesaes
witness will take the necessary oath or msake the required declara-.’
tion* and his examination will be conducted by the prosecutor, who
must be careful to refrain from asking leading or suggestive guestions,
After giving his evidenee “in chief” or “in direct examination” a
witness may be crogs-examined by or on behalf of the aceused and
re-examined hy the prosecutor on matters raised by the cross-examina-
tion.* The president, judge-advocate (if any) and with permission
of the eourt, any member of the court may guestion a witness at any
time before he withdraws, but such questions should net be put until
after the re-examination by the prosecutor.®

pmﬁs( ulion.

54. As a witness gives his evidence it must be taken down in nar- %}ewrddm
rative form, as nearly as poseible in the words used; occasionally jt the evidence.
may he material or desirable to take down question and answer
verbatim. The judge-advocate or, if there is none, the president must
record the evidence or cause it to be recorded, and is responsible for
its ACCUracy and for the proceedings as & whole.” The form in which
the record is to be made is provided in Appendix IT of the Rules of
Procedure.

Special provision is made for the case where a shorthand \'mtel is
employed.?

55. Where an interpreter is employed, great caution should be Interpraters.
exercised to ensure accurate translation and to guard against mis-
conception of the true meaning of any expregeion, from either the
incompetence of possible bias of the interpreter.t

In India & qualified military officer iz usually appointed; in the
overseas possessions courts-martinl usaally have the assistance of

=
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. interpreters employed by the civil courts. A member of a court-

martial is not disqualified from acting as an intcrpreter, but this is
inconvenient where the trial is likely to be prolonged.

56. Before a witness withdruws, the whole of his evidence as
recorded must be read te him to ensure its accuracy; he may then
make further explanstions or eorrections. This procedure may be
dispensed with where a shorthand writer is employed.!

57. After all the evidence for the presecution has been given, the
accused must be told that he may, if he wishes, give cvidence on
vath as s witness, and that if he does so, he will subject himself to
cross-examaination and to being questioned by the eourt; he must also
be told that he need not give sworn cvidence, but can makc a atate-
ment uot upon oath in his defence, if he wishes to do so. He should
be informed that the evidence upon oath will naturally carry more
weight with the court than a stutement not upon oath.?

58, The answer of the accused to the guestion as to whether he
wishes to give evidence himself hmrmg been recorded, he will then
be agked if he wishes to eall witnesses in his defence mthcr as to the
facts or ‘as to character; his answer will be recorded. The correct
procedure to be followed hereafter will depend upon the answera which
he has given, and in order to determine the proper sequence in which,
in varying circumstances, the evidence for the defence is to be taken
and the addresses on behalf of the prosecution and defence are to be
made, the court will consnlt Rules of Procedure 40 and 41, wherein
every possible variation and contingeney iz provided for.

59. Where an opening address by or on behalf of the accused is
permitted, the ferms of such address should be directed mainly
towsrds outlining the evidence to be called for the defence. The
prosecuter in his final address or reply may comment on the evidence
(if any) of the accused and of the witnesses for the defence, but he
may not at any time comment on the fact that the acoused has refrained
from giving evidence as a witness.?

In no ¢ase may the prosecutor, counsel or defending officer, in the
course of an address, state ss » facl any matter which has not been
proved or which it is not intended to prove in cvidence; nor may
they state what is their epinion as to any matter of fact which the
court has to decide. )

o0, if the accused is the only witness a8 to the facts of the ecase
culled by the defenee, he must give evidence immediately after the
close of the case for the prosecution®; if other witnesses as to the
facts are called, the accused should, but need not, give his evidence
before theirs iy given. The aceused must, unless otherwize ordered
by the eourt, give his evidence from the witness box or place from
which the other witnesses have given their evidenec.  He will be exam-
incd by his counsel or defending officer or, il not represented, will tell
his story, being assisted by the court, il necessary, to present it in
proper form and sequence. He may be eross-exarmined by the prose-

LT 83 (B (C)

2 L. 40 (A) (B}

s R.P.RD (B

+ H.P. 94 (C) {0, 87 ).
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cutor, re-examined, and questioned by the court.* The cress-examina- Ch. V
tion of the accused must be eonducted . with fairness and moderation
and with the sole object of arriving at the truth.

61. The accused must be allowed great lattitude in making his Latitude to
defence, and will not, within reasonable limits, be stopped by the aacused in -
court merely for making irrelevant observations, whether in his sworn
evidence or in & statement not upon oath®

If the accused elects to make a statement in his defence without
being sworn, he cannot be cross-examiuned by the prosecutor or ques-
ticned by the court or any other person.®

62. The witnesses for the defence will be examined by the accused Witneascs
or his counsel or defending officer, cross-examined by the prosecutor, for defence.
and re-examined; they may also be questioned by the court.t

63. At the request of the prosecutor or accused, and by leave of Recalling

the court, & witness may be recalled for the purpose of having further of witnessea.
questions put to him through the president or judge-advocate {if any).
The court may also allow the prosecuter to call or reeall a witness
to rebut any materisl evidence on any unforeseen matter which may
have arisen or, as a reply to the witnesses of character called for the
defence, to prove previous convictibng against the accused. In all
these cases the additionsl evidence must be given before the closing
address by or on behalf of the accused. The court may, of their own
motion, call or recall any material witness if it is necessary to do 8o
in the interests of justice; such witness may be called or recalled at
any time before the finding of the court is arrived at.$

64, An accused person is at liberty at any time to withdraw a;‘\{'i;?dr&wal
L}

plea of ‘not guilty’ and plead ‘guilty.’s . Cabt guitty.’
65. When all evidence has been given and addresses made, the gtgn}tﬁins‘up
judge-advecate (if any) will sum up, unless both he and the court e b vy

congider a summing-up to be unnecessary. He ghould always do so
where the facts are difficult or complicated, and in particular where
epecial legal directions are required to be given. The summing-up
must be impartial, but the judge-advocate may, at hia discretion,
comment on the failure of the sccused to give evidence.?

(x) Consideration of finding.

66. The finding must be considered in closed court,® the members, _Fincliinsd
* judge-advocate (if any), and officers under instruction alone being jgy.
present. The court must make & finding on every charge upon which

the accused was arraigned, including any alternative charge.’

T R.P. 42, 103,
tR.P. 43 (A).
FH.P. 44 (A).
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67. At the outset of their deliberations the court rmust remember
that it is the principle of English law thet the accused is presumed
to be innocent until he is proved to be guilty, and that the burden
of proof rests upen the prosecution. Tnless, therefore, the guilt
of the accused has been established beyund remsonable doubt, the
accused must be acquitted, as the prosecution has failed to sustain
adequately the burden of proviug his guilt.

Cleneraily speaking, it is legally open to a court to convict an accused
persen upon the evidence of one credibie witness. But in some cases
corroboration of such witness is required by law; in others it is required
by practice almost amounting to & rule of law. In some instances
it is degirable that corroboration should be louked for though nut
actually required by law or practice.! ‘

68. The court, in considering their decision, must not be influenced
by the consideration of any supposcd intention of the convening
officer in sending the accused for trial by & particular kind of court-
martisl. In many cases the convening officer will have decided no
more than that a prima facie case against the accused is shown upon
the summary of evidence, and he will have formed no opinion &z to
the guilt of the accused. An acquittal, therefore, is not in itself a
refiection upon the convening officer. Even if it were, it would afford
no reason whatever lor a court to convict, unless the evidence estak-
lished the charge.

69. The court must decide whether the facts alleged in the par-
tieulars of each charge have been proved in evidence, and, if proved,
whether they disclose the offence stated in the charge itself or some
other offence of which they may, pursnant to their powers under s. 56
of the Army Act, find the accused guilty. Thus, on & sharge of deser-
tion they may find the particulars as to the period of shsence proved,
bui not the intent to lesve Hig Majesty’s service altogether, or to avold
some particular important service—a necessary ingredient. of the
charge. In such & case they may return a finding of not guilty of
desertion, but guilty of absence without leave.?

70. Where the court find that the facts proved in evidence differ
materially from the facts alleged in the particulars of a charge, but
are nevertheless sufficient to prove the offence charged, and that the
difference iz not so material as to have prejudiced the accused in
hiz defence, they may record a special finding as to the particulars.
Thus, on & charge of desertion, if the court are satisfied that the charge
as laid is proved, but the period of absence was shorter than that
alleged in the particulars, they may make a gpecial finding to that
effect ®

71, Military offences frequently consist in the use uf threatening,
insubordinate or obscene language. Great care should be taken to
diseriminate mere angry or irritable expressions, and words indicating
a deliberate intention to be insubordinate or ta resist lawlul authority.
A soldier in an outburst of momentary irritation or excitement often
nses violent language without intending to be insubordinate. Again,
sllowance must be made for the coarse expressions which a man of

"1 Au to evidenes generally, sec Ch. VI, und particulsrly (ad to corroboration)
purs, 45,

2 4.A, 56 (3): see RP, App. 11 (1), p. 753,

LRP 44 (10 (Ey; see TLP. App. 11 (1], . 7o,
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inferior education will often use as mere expletives. Such expressions Ch, ¥
may be insubordinate if used to a commissioned officer but not so —
when used to & non-commissioned officer, or when ueed in one set

of circumstances but mot in another. Language, therefore, should

be comstrued with due regard to all surrounding circumstances; and

the intention of the user of it should be carefully comsidered hefore

it i# held to constitute the grave offence of using threatening or insub-

ordinste language to a superior officer, *

_72. The court having arrived at a decision as to the facts of a case, Referenco
have power, in cases of doubt as to the legal effect of such a decision :3?1 {1;’32:“”“5
upon the charges preferred, to refer to the confirming authority for hefare i

au opinion upon the matter, before recording their finding.! finding.

~ 73. Every member must give, by word of mouth, his opinion 88 Voting on
to the finding which should be made on each chavge separately.? The the finding.
opinions must be faken in succession, beginning with the junior in
rank,?® If the votes given are equal, the accused will be deemed to
bo nequittedt  The president has no second or casting vote upon the
finding. A majority of votes will decide the issue and the finding

- of the majority will be Tecorded as the finding of the court.’

74. A finding of acquittal, whether upon all or any one or more Acquittal
of the charges in a charge-shect, must be announced upon the reopening
of the court. [f the accused has been acquitted on all the charges
in & chargesheet and there are no further charges to be tried, he
must be released

A finding of acquittal is final; it cannot be reviged, nor does it require
confirmation by guperior authority.? .

An accused person may be ‘honourably acquitted,’ if his honour
was affected by the charges preferred.?

The record of the proceedings in the case of an acquittal must
be authenticated by the signature of the president and judge-advocato
{if any) and forwarded to the officer who would bave confirmed them
if a conviction had resulted.?

(xi) Proceedings on conviction

75. If the finding upon any charge is ‘guilty’ (whether or not Evidence ol
the accused has pleaded guilty thereto), and the trial of all charges Aot
and charge-shests has been eompleted, the court for the purpose of
determining their sentence, must, whenever possible, take and record
evidence as to the charaeter, age, service, ete., of the accused. Thie
evidence must be given by a witness on oath, usually by the prosecutor,
who will produce extracts from the regimental books relating to the
accused in accordance with the Rules of Procedure and King's regula-
tions. The accused or his representative may then cross-examine
this witness. Verbal evidence of bad character cannot be given for
the prosecution.

LR, 44 (C) (().

? R.P. 43 (B), 89 (A).

TR.P.80 (Y.

iAABB(H. .

2 R.P. A (B); see however 4.4, 48 (%),
t A 54 (3); R.P. 48 (A) {C).

TAA B4 (A

fR.P.44 {A).

*R.P. 45 (&) (B).
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The ascused may csll evidence as to his good character at this
stage aa well as during the hearing of the case for the defence, and the
prosecutor has a right of cross-cxaminstion to test the veracity of
auch evidence, even if he thereby brings out evidence of the accused’s
had character.

After all evidence as 1o character has been given, the accused, or
his eounsel or defending officer may address the court thereon, and
m mitigation of punishment.}

-The court will then be elosed for consideration of sentence,

{xii} Award of senience

76. The punishment awarded must be one of those allowed by the
Army Act?; in some cases 8 combination of punishments is permitted. .
by the Aet?

One sentence only must be awarded in respect of all the offences of
which an aceused pergon has been found guilty, even if the trial has
proceeded on different charge-sheets; and where an accused person has
been found guilty upon several charges, s sentence which can legally
be awarded in respect of one of them will be valid notwithstanding
that it could not legally have been awarded in respect of the others.t

The sentence should follow the preseribed forms set out in Appendix
IT to the Rules of Procedure; or, if no form is exactly applicable, it
should follow as nearly as possible the words of the Army Act.

77. A court-martial has (except in the case of an officer charged
under . 16 of the Army Act with scandalous conduet, and in the case
of & conviction for murder under 2. 41 (2)) an absolute diseretion as to
it¢ sentence. It may award the maximum punishment allowable for
the particular offence charged, or such less punishment ag is Iaid down
in 8. 44 of the Army Act, which sets out a graduated seale of the punish-
ments which a court-martial may award.

78. In deliberating on their sentence a court-martial ghould remem-
ber that the objeet of awarding punishment is the maintenance of
discipline, and should bear in mind the considerations to which their
attention is directed by the King’s Regulations.

The proper amount of punishment to be inflicted is the least amount
by which diseipline can efficiently be maintained. Occasionally the
exigencies of discipline, apart from the circumstances of a particular
case, My render s severe sentence necessary; but in all cases the whole
foree should be in a position to realize that the punishment awarded
to any individual is not more than is necessary in the interests of the
force itself and for the maintenance of that discipline without which
all bodies of troops become irrespongible mobs and unless for the
purpose for which they exist. It must be the object of all concerned
to aim at that high state of digeipline which springs from a military
system administered with judgment and impartially, and to induce

1H.P. 45,

28en A A. 44; ms to Indian officors A.A. 180 (2): as to worrsnt officera A A, 182
as to N.C.Os, A A, 183,  Aa to pumishments generally, sao K.R. 652,
PE.g., AAL A4 {2y (3) (4) (6 (11 (12 ALA, 180 (21 fel; AA 182 (2); AA.
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in all ranks a fecling of confidence that, while no offence will bepassed Ch.V
over, no offender will in any circumstandes suffer injustice. -
79. If the accused has elected to be.tried by a district court-martial, Other con-
instesd of submitting to the jurisdiction of his commanding officer, '3:;}':::%?:
his punishment should not, in ordinary circumstances, exceed that eriminality.
which the commanding officer had power to award. ete.
A uon-commissioned officer should, ‘a8 a ruls, be more geverely
punished than s private soldier concerned with him in the sommis-
gion of the same offence, while the instigator of an offence ghould
receive & more severe sentence than the person who was instigated to
cotnmit it. Where several offenders.are found guilty of the same
offence, it may often be proper to award different amounts of punish-
ment and, in order that the respective degrees of eriminality of several
offenders cherged in respect of the same transaction but tried separately
may be more accurately determined, a court-martial has power o
postpone the awarding of any sentence until all the offenders have
been tried.t

80. The court must pay special Tegard to the question whether Promeditation

the offences of which the accused has been found guilty were com- Lo aiion,
mitted with or without premeditation and with or without provocation.
It is obvious that a theft committed after long preparation deserves
raore severe punishment than a theft committed on the spur of the
moment. Similarly, & court would be justified in swarding & more
lenient sentence to a soldier who has heen provoked into striking his
guperior officer than te one who had deliberately struck his superior
officer without provecation. As a general rule the improper use of
words should not be treated with the same geverity as offences against
discipline involving physical acta.

81. Agsin, due regard should be paid by the court to previous Previous
convictions. A habitusl offender deserves far more severe punishment convictions.
than an infrequent offender, and a first offender ghould alweys, if pos-
sible, be treated leniently.

82, Military offences must sometimes be considered in reference Freyalence
to circumstances otber than those connected with the individual * ofecces.
offender. When there is & general prevalence of offences or of offences
of some particular kind, an example may be necessary,! and on that
account & severe punishment may properly be awarded for an offence
which would otherwise receive a more lenjent punishment. In such
ceses the punishment must be regarded more from the point of view
of the effect which it will produce on the force to which the offender
belongs than from that of the offender himself.

83, Finally the court, having due regard to the foregoing consider- Punishment
ations, must slways awsard such punishment as they themselves con- ;ﬁé’;;g;z,
gider to be just and proper in the circumstances of the particular case.

They must not presume that the convening officer, in sending the case
far trial, took a more serious view of the facts than they themselves
take.

FR.P, 71 (D).
2 Jpe K.R. 052 (iootnots}.
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84. In view of the discretion of the eourt! in the matier of awerding
sentence, a recommendsation to merey will be exceptionsl. If such
recommendation is made, it roust form part of the proceedings and the
rengon for it must be recorded.? It will usually be made only when -
the court, though unwilling to pass a lenient sentence lest the offence
should be considered a venial one, think that owing to the offender's -
charactor or other exceptional cireumstances, he should not suffer the
full penalty which the offcnce would ordinarily demend. As a rule
the court will be able to adjust the sentence aceording to what, in their
judgment, the offender should suffer having regard to the attendant
circumstances. It is indisputable that offences are more effectually”
prevented by rertainty than by severity of punishment. j

A court may recommend the restoration of serviee forfeited under
5. 70 of the Army Act.?

Any expression of opinion as to anything occurring before the
court, and any matter which the court may desire to report, must
be sfated in & separate document for the information of the con-
firming authority.?

85, Every member of the court must give his opinion as to the
sentenee to be awarded, even if he had voled for an sequittal upon
the finding. The officer junjor in rank must first give his epinion.
In the case of an equality of votes, the president has a second or casting
vote.  An absolute majority of the opinions of the members must be
securcd,® but rentence of death may not be passed without the con-
currence of a least two-thirds of the members.®

86. When the sentence has been decided upon, it must be recorded
upon the proccedings, which will then be signed by the president and
judge-advocate (if any). The judge-advocate or if there is none the
president, muat then forward the procecdings as snon a5 possible to the
confirming authority or the person directed in the convening order to
receive them.?

(xiii} Confirmation and revision

87. A finding of guilty and the sentence consequent thereon are
not valid until confirmed by superior authority.* Until promulgation
the accnsed will be in ignorance of the sentence awarded; but special
provisien {s made whereby he i to be informed prior to confirmation
if a sentence of death has been passed.?

88. The finding and sentence of a district court-martial are to be
confirmed by an officer authorized to convene general courts-martial,
or deriving anthority to confirm from an officer authorized to convene
general courte-martial.l?

! Bac para, 77 shove,

T AA DS (B) RP. 40,

" RP.40 (RY,

1R.P 95 (D).

bAA RS (N): R.P. 68 and notes.

TAA 4R (R}, Bee AA. 49 (¥) as to Held gencral court-martial,
TR.P. &0,

BAA B4 (6).

¢ R.P.App. II nota (b }on p. TBZ.

MALAL B4 (L) (o) 123
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89. The finding and sentence of a-general court-martial are to 5“;3“;’:‘:{10"
be confirmed by His Majesty, or by an officer deriving suthority court-martial.

to confirm either immediately or mediately {rom His Majesty.!

90, This authority, where given by the King, is given by the warrant ﬁfm:““i“ of
respecting courts-martiul mentioned in paras. 48 ahove. Any warrant '
whether issued by the King or by an officer, may rescrve any of the
powers which would otherwise be conferred by it.?

91. The warrant issued to an officer in the United Kingdom excludes Werrant to

power to confirm & sentence of death, penal servitude, eashiering of United
dismissed in the case of n cemmissioned officer, and a sentence of death Kingdom®
or penal servitude in the case of a soldier, which consequently require
confirmation by the King.

92. The warrant issued to an officer commanding abroad usually (‘:“;‘r‘.‘;{:‘r’f to

gives authority to confirm the findings and sentences of general courts- abroad.
martial and to delegate that power. Where the officer is the commander-
in-chief in India and sometimes where he is commander-in-chief
on active service, the power of confirmation is given without
any reservation, except st the option of the officer. In other eases,
besides the optienal reservation, the warrant reserves for confirnation
by the King the finding and sentence when a commissjoned officor is
sentenced to death, ponal servitude, cashiering or dismissal® An
officer commanding a force on active serviee serving in Indis, or pro-
ceeding from India, veuaily holds his warrant from the commander-in-
chief in India; but if he comes under the command of an efficer holding
a warrant from the King, he can only excreise the confirming power h

" delegation from that officer. :

93, Every officer empowered to convene general courts-martial g"gﬁ”““"
has, by virtue of the Army Act authority to confirm the findings disrict

and sentences of distriet courts-martial, and to delegate the power,t Solie

94, Upon receipt of proteedings which require to be confirmed, Hﬂ;iﬂi:ﬁn
the confirming authority, before confirming, may direet the reassembly ﬂ;d nding
of the court for the purpose of revising their finding and sentence or tentence.
either of them. Only one revision can be ordered or made; the pro-
cocdings on revision, must be in closed court, and no additional evi-
dence can be taken, _

If the finding is sent back for revision and the court do not adhere
to it, they must revoke it and record anew finding. If the finding is
revoked they must also revoke the sentence, and, if the new finding
involves a sentence {%.e., is not an acguittal), must pass a new sentence,
which must not be more severe than the original sentence,

If the sentence only is sent back for revision, the court may not
revise the finding nor pass u more severe sentence than that originally
awarded. '

TALALGE (1) (b, 122,

1 ALAL 122,128, .

# This does not apply to a native commissicned offieer in a colony, the finding
and sentence un whom may, in all cases, be confirmed by the generul officer com-
munding the forces in such colony, or et his option, reserved for confirmation by
the King. ’

CAA 123 (1) (o).
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In practice, revision of a sentence only is seldom necessary in view
of the powers of the confirming authority .

95. As a conviction and sentence are not valid until confirmed,?
a refusal of confirmation, duly entered upon the proceedings, operates
to annul the whele trial. In such a case the aceused has not been
convicted and may legally be tried again; but re-trials should rarely
be resorted to, and only when the needs of diseipline and justice demand
that an offender shall not escape punishment on acecount of a legal
technicality. It must beremembered that if an accused at the first
tria]l hag disclosed his defence, that defence at a second trial may
thereby be prejudiced. In cnses requiring eonfirmation by His Majesty
and where such has been withheld, a re-trigl iz not to be ordered
unless directions by His Majesty for such re-trial have been issued; in
other cases in the United Kingdom where confirmation has been with-
leld, re-trial should not be ordered until the Judge-Advocate-General
has firat heen consulted.

If the confirming officer considers that the proceedings of a court-
martial are illegal, or involve substantial injustice to an aceused person,
he will withhold his confirmution.s

It iz open to the confirming officer to withhold confirmation either
wholly or in part, and then refer the proceedings to o superior authority
competent. to confirm them.*

96. The confirming authority has no power to alter or amend the
finding, whether original or revised, of a court-inartial. After one
revigion,® or if he does not order a revigion, he can only confirm it or
refuse confirmation, and any superior authority to whom he may refer
the proceedings for confirmation is in the same position.

Bimilarly the confirming authority cannot alter the finding of a court
on a plea in bar of trial or on a finding of insanity, both of which
require confirmation to support their validity.

97. The following are the powers of the confirming authority with
relation to the sentences of court-martisl whether or not they have
heen revised:—

{a) mitigation of a punishment to o less amount of the same punish-

ment,

{b) remission of the whole or part of a sentence.?

{e) commutation of the punishment to a different form of punish-
ment’ lower in the seale of punishments authorized in &, 44
of the Army Act.?

{d) variation of a sentence informally cxpressed or which is in excess
as regards its duration of the punishment allowed by law.¥

{¢) suspension of the execution of n sentence (which will, how-
ever, he in foree during the suspension).*

LAAL B4 (D) (3); R.T. 51, 52,

AAL 5L (G}, 157 and note thereto,

+ K.R. 665,

1A A 54 (5 R.B. 51 (B} (ii).

BAAL 54 (2) L

= A A GT (1) (3) (4) {5). Asto the principles upon which the power of mitigution,
ete., i3 to be exercised see K.R. €32, 601685,

" The punishment awarded by the oourt cen be commuted into any two or more
punishments lower in the sealo which ean lepnlly be awarded and which the court
could have awarded in conjunetion; but see A 4. 57, noto 6.

¢ R.P

55,
v AA BT D).

e, 211,
B
e
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(f) suspension of the operation or commencement of a sentence. Ch.V
This power can only be exercised by the confirming officer —
if he is a “superior military suthority’” within the meaning
of 8. 574 (9) of the Army Act, and only where the sentence
awarded is one of penal gervitude, imprisonment or detention.
If the confirming officer is not a “superior military authority,”.
the sentence can only be suspended by such authority upon .
referenge from the confirming autherity !

98. Sentence of death in a colony requires not only confirmation f\m:w“l.d
by the military suthority, but also approval by the governor of the Tadmor
colony (save when passed in respect of an offence committed on active tolony.
gervice). In India or Burma such approval is only required where the
offence charged iz treason or murder; but in India, Burma and a
colony & sentence of penal servitude for any offence tried as a civil
offence under s. 41 of the Army Act requires the approval of the
governor. In India the approval is required to be given by the
Governor-General.?

{xiv) Promulgation

99, The charge, finding and sentence and any recommendation Promulga-
to merey must be promulgated to the sccused as well as the con- iy, ete.
firmation or non-confirmation of the proceedings. Promulgation
must be carried out in sueh manner as the confirming authority may
direct or, if no direction is given, according to the custom of the service.?

As confirmation is not complete until promulgation, the con-
firming officer may always alter his minyte of confirmation or not-
confirmation before the proceedings have heen promulgated.*

100, Even after promulgation, the authority who confirmed the Betting
finding and sentence may direct the record of the conviction to be pamyietion,
erased and the aceused to be relieved from the eousequences of his
trial if he thinks $hat the proceedings are illegal, or that circumstances
have atisen which show that the acoused could not have been guilty,
or that the conviction involves substantial injustice to the accused.

101. T after promulgation a sentenece is found to be invalid, the Bubatily-
authority who would have had power to commute, it if it had been ifvand
valid (in normal circumstances the confirming officer) may pass g for invalid
valid sentence which wilkhave efect as a valid sentence passed by t g Sentence:
court, provided that such substituted sentence is not higher in the
scale of punishments than the punishment awarded by the invalid
gsentence, or, in the opinion of the authority awarding such substituted
sentence, in excess of the invalid sentence.®

102. Aftor confirmation the punishment, awarded can only be :{I‘l}tiﬁ@'l-
mitigated, remitted or commuted by the King, the Army Couneil gonfirma-
or the officer gpecified in the Army Act or prescribed by the Ruleg tion.

o
1

i
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A,
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@); P, 53,
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of Procedure for that purpose.! But as this power cannot be exereised
by an officer inferior to the authority who confirmed the sentence,
an officer in the United Kingdum has no power to mitigate, remit or
commute & scntence passed by a general court-martial in the United
Kingdom except as regards scntences less than dismissal in the case
of an officer and less than penal servitude in the case of a soldier. In
the case of a court-martial held elsewhere, ke can only do so if his
command is not inferior to that of the officer who confirmegd the
sentence, unless in either case he acts under orders from superior
authority.?

After confirmation a sentenee of penal servitude, imprisonment or
detention can, in appropriate cases, be suspended by a superior military
authority under 8. 574 of the Army Act.

{xv) Ezecution end operation of sentence

103. An officer who confirms a sentence is responsible for seeing
that the sentenee is earried into offect, and for this purpose he will,
where necessary, obtuin the approval required for a sentence of death
as stated in para. 98, and in all eases will give the necessary dircetions
for the exeeution of the sentenee. If the sentence is approved by the
King, these direetions will be given by the Army Couneil,

104, Sentences of penal sorvitude, wherever passed, are {exeept in
the cases where para. 107 applies} required to be executed in the United
Kingdom. Provision is made for bringing a military conviet [rom any
place out of the United Kingdom to a prison in the Uniled Kingdem,
and, when onee he is there, he comes under the autbority of the Seeretary
of State for the Home Department, but the military authorities may
at any time remit any portion of the sentence.?

105, Sentences of imprisonment exeeeding one year, wherever
passed, are also (except where para, 107 applies) to be executed in the
TUnited Kingdom. A prisoner has to undergo his imprisonment
either in a military prison or detention barrack or in other military
¢custody or in & eivil prison, ot partly in one way and partly in another.
e ean, however, be temporarily confined, in any other prisont

106, Scntences of detention cxeeeding one year must {excepl where
para. 107 applies) also be cxecuted in the United Kingdem, Deten-
tion has to be undergone either in military custody vr in a detention
barrack, but & soldier sentenced to detention eannot be confined in a
prison, In the United Kingdom sentences of detention may be under-
gone in a branch detention barruck or barrack detention rooms; but
where they exeecd 168 hours, should be earried out in a detention
barrack.®

107. An offender senteneed to penal servitude far an effence com-
mitted on active serviee may be ordered to undergo part of the sentence,
not exceeding two years, in a military prison.®

1 AALST (2); R, 126 (B).
 AAL AT (2) proviso, Bee alsc parn. 91 above.
1 ALAL 5862, K. R, A76-6T9.

T ALA, 8347, K.R. 680-715; and see [or the mode in whivh a term of imprison-
ment is to be awarded, K R. 6534, and (fcnerall_v us to the disposal of militury con-
victs, militury prisoners and soldiers undergoing detention K. K. 674-714.

SALAL 63 KR, 880,

¢ A A 58 (prouviun).
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An offender sentenced to penal servitude, imprisonment or detention, Ch. V
need not be brought to the United Kingdom if he belongs to a class of -
persons with respect to whom the Secretary of State hes derlared that
by reasen of climate, or place of birth or of enlistment, it is not bene-~
fivial to the ofender to transfer him ‘to the United Kingdom; vr if he
enlizted in & colony, and belongs to a class of persons so enlisted with
respect 1o whom the Secretury of State has arranged with the governor
of that colony that they may, if so sentenced, be transferred to or
kept in the eolony and there underge sentence.

An offender sentenced to imprisonment or detention need not be
brought to the United Kingdom if the ecourt or ether preseribed
authority for special reasons otherwise orders.!

108. A sentence of penal servitude, imprisonment or detention must Dl*‘,tehfmm
be reckoned to commence on the day on which the original sentence mantente
(even if it was subsequently revised) was signed by the president, of operates.
the court.? If, therefore, a sentence is ultimately confirmed and pro-
mulgated, it will probably have been running for several! days although
not yet put into actual execution. This would not, however, be the
case if the operation of the sentence were suspended in eceordance

with s. 57A of the Army Act.
Custody of

109. After promulgation, court-martial proceedings must be for- oo
warded for safe custody to the office of the Judge-Advocate-General martial
in London, or of the Judge-Advoeate-General in India (if the trial was prococdings.
in India), or, ir the case of trials of men of the Royal Marines, to the
Admiralty, where they must be preserved for not less than seven years
in the ease of a general court-martial or three years in the case of a
distriet eourt-martinl. The proccedings of a trial which bas ended-
in an acquittal of the accused will be forwarded to the same authority.?

A copy of thé proceedings must be supplicd upon payment to any
persor tried by court-martial if he demands it.*

110. An officer or soldier who considers himself agerieved by the Petition.
finding or sentence of a eourt-martial may forward a petition to the
confirming or any teviewing authority through the usual channels.

If such petition raises any question of law it should, in the United
Kingdom, be referred to the Judge-Advocate-General.®

(xvi) Field General CovPe-Martial

111, The foregoing remarks have left out a notiee of court-martial Field )
of an exceptional kind, termed a field geveral court-martial. This fire-

may be convened, without any warrant giving power to convene, by: mﬂértiﬁﬁi» how
. . . and when
() any officer commanding a dctachment or portion of troops convened.

out of the United Kingdom; or . -

{(d) the commanding officer of any corps or, pertion of a corps on
setive serviee; or ’

{¢) any officer in immediate command of a body of forees un active
service.




Powers and
com-
position,

Rules of
procedute.

68 COTRTS-MARTIAL

If troops are not on active service, the power of convening a field
geners]l court-martial is limited to cases of offences committed out of
the United Kingdom by persons under the command of the convening
officer and of offences against the person or property of some inhebitant
of, or rezident in, the country where the offence iz alleged to have
been committed.1

112. A field general court-martial has the same power a8 a general
court-martial, provided that the court is composed of at least three
officers. If, in the opinion of the convening officer, three officers are
not available two officers are legally sufficient, but & court consisting
of two officers cannot award a sentence in excess of imprisonment.?

Every member of a field general court-martial should have held a
commission for not less than one year?; the president may be of any
rank, but, if practicable, must not be below the rank of captain.*

A sentence of death requires the noncurrence of all the members.®

An officer can be tried by a field general court-martial. .

The provost-martial, an assistant provost-martial, the prosecutor
or a withess for the prosecution must not be appointed as a member
of the court.® In certain circumstanccs the convening officer may
appoint himself president.’ .

The eonvening officer may appoint a judge-advocate.®

113, A field gemeral court-martial js subject to exceptional rules
under which the procedure is or ean be of a more summsary character
than that of an ordinary court-martial.? But provision is made
wherchy a large number of the rules which are applicable to distriet
or general courts-martial should be applied to a field general court-
martial so far as is practicable having regard to the public service.!®

LAA 49: R.I. 165 A field goneral eourt-martisl cannot be ronvened to try the
offences of treasom, murder, manslaughter, treason-felony or rape committod in the
United Kingdom even when troops are on active service (A A, 41 proviso, and see
note 1 to AA, 40).

TALAL 4D (1), (b)), (d): R.P. 10T (A).

s [P, 106 (),
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CHAPTER VI

" EVIDENCE |
Imtroductory
Meaning oci"{

1. The rules of evidence are the rules which regulate the mode g ey
in which questions of fact may be determined for judicial purposes. Evidence.”
The object of every criminal trial is, or may be, to determine two
classes of questions—questions of fact and questions of law. If the
accused person pleads guilty, there is no question of fact involved
in the trial; but if he does not, he raises two questions or issues: first,
whether the facts charged against him happened; and next, if they
did happen, what is their legal consequence.

2. In trial by jury, these two questions are answered by different Eﬁg}l’:}‘

persons. The jury, under the guidance of the judge, find the facts. avidence
The judge lays down the law. It was with reference to trial by jury g;gi‘ig%f’e-
that the English rules of evidence were originally framed, and it i8 o trial by
to this mode of trizl that they are still primarily applicable. They ™
are, in fact, the rules in accordance with which & judge guides » jury.
In trials before courta-martial, the members of the courts both find
the facts and lay down the law, and thus perform the funetions of
both jury and judge. It thercfore becomes their duty, when applying
their minds to questions of fact, in the capacity of jurymen, to consider
themselves bound by the rules which, in the case of an ordinary trial
by jury, are laid down by the judge, and it is provided in s. 128 of
the Army Act, that the rules of evidence to be adopted in proceedings
before eourts-martial shall be the same as those followed In civil courts
in England. In deciding questions of law a court-martial should be
guided by the advice of the judge-advocate (if a judge-advocate has
been appointed) and should not disregard it except for very weighty
reasons.!

3. A juryman is supposed to bring with him to the consideration Nature of

of the guestions which he has to try, commen sense and a general evidenco.
knowledge of human nature and of the ways of the world. But he
is not supposed to bring with him any special knowledge enabling
him to answer the particular questions of fact raised in the trial.
His knowledge of these matters is derived from what is proved to
him at the hearing. ‘The means of proof, or evidence, usually consists
of statements made by witnesses under examination, or of documents
produced for inspection, and is therefore commonly classified ne being
either oral evidence or documentary evidence. But the jury, or in
the ease of trial by court-martial the members of the court, may supple-
ment by direct information the knowledge derived from these sources.
Thus they may inspect for themselves anything sufficiently identified
by evidence, and produced in court as material to their decision; or
they may go to view any place the sight of which may help them to
understand the evidencel -

* R.P. 108 [}
A A 53 (N; R.P. 83 (B), 119 ().
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4. There is no difference in principle hetween the method of inquiry
in judicial and in extra-judicial proceediogs. In either case a person
who wishes 1o find out whether a particular event did or did not happen
tries, in the first place, to obtain information from persons who were
present and saw what happened (dérec! evidence), and failing that, to
obtain information from persons who ean tell him sbout faets from
which he can draw an inference as to whether the event did or did not:
happen (indirect evidence). But in judicial inguiries the information
given must be on oath, and he liable to be tested by cross-examination,
and there are certain rules of law which exclude from the consideration
of a jury particular classes of indirect evidence which an ordinary
inquirer would naturally take into comsideration. Siatements or
documents so excluded are said to be “not admissible a8 evidence or
“not evidence,”! And if a member of a court-martial is in doubt
whether a statement or document which it is proposed to put before
him is, or is not, admissible as evidence, the most useful advice that
can be given to him is, first {0 use his common 8nse as to whether
the matter propesed to be proved has any practical bearing on the '
question which he has to try, and, if he thinks that it has, then to
consider whether it falls within any one of the negative or exclusive
rules of law to which reference has been made above and which arc
more fully dealt with in para. 15 f seq.

K. The answer to the question why partienlar statements, verbal or

written, should be excluded from evidence in judicial inquiries ie that

their exclusion has heen found by practical experience useful on various
grounds, and notably on the following:--

1. It assists the jury. - '

2. Tt secures fair play to the accused.

3. It protects absent persona.

4. It prevents waste of time.

Tt assists the jury by concentrating their attention on the ques-
tions immedistely before them, and preventing -them from being
distracted or bewildered by facts which either have no bearing on the
questions before them, and have so remote a bearing on those questions
as to be practically useless as guides to the truth, and from being misled
by statements or documents, the effect of which, through the prejudice
which they excite, is out of all proportion to their true weight. It
secures fair play to the accused, because he comes to the trial prepared
to meet a apecific charge, and ought not to be suddenly confronted by
atatements which he had nn reason to expect would he made against
hitn. It protects absent persons against statements affecting their
characters. And, lastlv, it prevents the infinite waste of time which
would ensue if the discussion of & question of fact in a court were allowed
to branch out into all the subjects with which thet fact is more or less
remotely connected.

6. As stated in para. 2 ahove, the rules of evidence to be followed
by eourts-martial are to be those adopted in courts of ordinary eriminal
jurisdiction in England.? These rules are to be found in the ordinary
text. books on the subjest, sueh as Taylor on Evidenee, Roscoe’s

1 The two phrases Hustrate the wider and narrower sense of the term “evidence. '’
In its narrower sense it means that kind of evidence which is recognized by couris

of law,
7 AA,, 127 and 128, LD TR
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Digest of the Law of Evidence ir Criminal Cases, Stephen’s Digest
of the Law of Evidence, Wills' Theory and Practice of the Law of
Evidence, and Phipson's Law of BEvidence; but as only a limited
number of these rules are from the nature of the case applicable fo
proceedings before courts-martial, it is thought that it may be useful
to state and illustrate shortly the most important of those which are
8o applicable. ' .
7. The principal matfers with which the rules of evidence are con-
cerned may, for the purpose of this chapter, be classified as follows:—
(i) What must be proved.
{ii) What facts are assumed lo be known {judicial notice),
(iii) By which side proof must be given (hurden of proof).
{iv) What siatements are admissible as evidence {admissibility of
evidence).
{v) Admissions and confessions, (when admissions or confessiona
may be admitted as evidence).
(vi) Who may give evidence (competenoy of witnesses).
(vii) Privilege of wiilnesses (what questions need not be answered
and what documents need not be produced).
(viii) How evidence is to be given. ’

(i) What must be proved

Matters
with which
rulea of
evidence
are con-
cerned.

8. What must be proved, in order to obtain a conviction, is the Char

particular charge brought. As a gemeral rule, every charge alleges,

brought
must be

or ought to allege, a specific offence constituting a breach of & specific proved.

enactment!; and, suhject to certain exccptions, it ig of this offence,

and of this offence alone, that the person charged eanh he convicted.
The reason for the rule is the unfairness of requiring a person to meet
a charge for which he is not prepared. And the exceptions will be
found not to conflict with this reason, since they relate either to cases
where the’distinction between two offencer is mainly technieal, or a
matter of correct legal description; or to eases where the distinetion is
one of degree, but not of kind, and the accused, having been charged
with the more serious, is allowed to be convicted of the less serious
offence.? The former class of cases is illustrated by the enactments
providing that a person charged with felony may, in ccrtain cases, be
convicted of a misdemeanour; and that a person charged with stealing
may be convicted of embezzlement, and vice versa. The second class
ig illustrated by the statutory enactment that on an indietment for
wounding with intent to murder, if the prosecutor fails in proving the
intent to murder, the arcused may be convicted of unlawful wounding;
and by the provisions contained in s. 56 (3), (44}, (4B), (4C), (8)
of the Army Act. '

9, It is the substance only of the charge that need to proved. Allega- Subatance

tions which are not essential to consitute the offence and which may

of

charge need

be omitted without affecting the validity of the charge, do not require be proved.

proof, and may be rejected as surplusage. In some cases, as in charges

1 8as R.P. 11-13 and 23. .

1AA. 58 (4), which nllows s person charged with attempting to desert to be
found guilty of desertion, eanhnot be placed under either of these heada of excep-
tiong, but ig in 5 elass by itsell. . . ]

i 8ee R.P. 11-13 and 23, and as to particulars of time end place in the charge,
sep Note ms to use of Forma of Charges (18)-(22), at the beginning of Appendix I
to tha Bules of Procedure.

80195—5
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against & sentinel for mishbehaviour on his postl, the time or place
of the offence is material; but in many cases it is not so. Where the
court think that the facts proved differ materially from the facts alleged
in the statement of the particulars, but prove the same charge, they are
empowered by Rule of Prodeeure 44 {D) to record a speeial fmdmg,
instead of a finding of "ot guilty.’”

(i) What facls are gssumed lo be known
‘ .
10. The court are said to take judicial notice, in other words not’
to require evidence, of any facts which are so genera]ly known ag not
to require speclal proof.

11. By Rule of Procedure 74 the court are expressly authorized
to take judicial notice of all matters of notoriety, including all matters
within their general military knowledge. Thus, evidence need not be
given as to the relative rank of officers, as to the general duties, authori-
ties, and obligations of different members of the service, or generally
a3 to any matters which an officer, as such, may reasonahly be expected
to know.®* Again, it would not be necessary to prove.that an important
battle was fought on the 18th June, 1815. Among the matters of which
it iz the duty of all judges to take judicial notice may be mentioned:—
Acts of Parliament: the general course of proceedings and privileges
of Parliament, the date and place of the sittings of each House, but
not trangactions in their journals; the course of proceedings and rules
of practice in the Supreme Court of Judicature; the sceession of the
King, the existence and title of every State and SBovereipn recognized
by the King, the Great Seal, the Privy Seal, the Seals of the Supericr
Courts of Justice; the seal of any notary-public in the British dominions,
and various other seals; the extent of the territories under the dominion
of the Crown, and the territorial and political divisions of the different
parts of the United Kingdom; the ordinary course of nature, natural
and artificial divisions of time, and the meaning of English words;
and all other matters which they are directed by any statute to notice.
Judicial notice will also be taken of the fact that the country iz at
war.

(ili) By which side proof must be given

12. In considering the question of “the burden of proof” (or onus
probandi) regard must be had to two rules: first, that every man is
presumed to be innocent until he is proved to be guilty; and, second,
that he who alleges a fact must prove it, whether the allegation is
couched in affirmative or negative terms.t It follows that it is in-
cumbent on the prosecution to give evidence showing the commission
of the offence, and connecting the accused therewith,

18e0 AA, B (2) {e)and (R).

t Bee especially note 6 fo R.P. 44.

18ca AA. 8 (3) (el B, 10 (3), 17 and 25 (1}, as ilustrations of matters which would
be presumed to be within the general mﬂltary knowledge of an officer.

+ Excopt when a statute provides expressly that proof of an exception, etc., must
be given by the accused (see para. 13).
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13. When the prosecution hsvé thus proved a prima facie case, " Shifting ™
it is not infrequently said that the burden of proof “shifts” on to the & the,
accused. This .expression, however, i8 very misleading. There are o
certain statutes which expressly provide that the proof of lawful
excuse, of authority, or the absence of fraudulent intent, shall lie on
the person charged (although by the terms in which the offence is
defined they are made elements of the offence), as, for eaxmple, in the
statute making it & criming} offence to be found by night in the posses-
gion of housebreaking implements without lawful excuse, “the proof
whereof sball lie on such person.”' In such cases it is correct to say
that after proof of the possession is once given, the-burden “shifts’™:
in other words, a judge would direct a jury that they ought to conviet
unless the accused proves to their satisfsetion that he has lawful
excuse.

On the othet hand, where the evidence raises & strong presumption of
guilt, but such presumption is one “of fact,” it is not, strietly speaking,
correct 1o say that the burden “shifts.” For instance, A is accused of
atealing & purse, and the prosecution prove that immediately after its
loss it was found in A’s possession. There is cbviously a strong pre-
sumption that he stole it, and, 28 a matter of common sense, not one
jury in a thousand would acquit him, if he offered nio cxplanation {or
no reasomable explanation). And the law recognizes this by saying
that upon proof of “recent possession” of stolen goods a jury may
convict if no satigfactory explanation is offered. 8till, in law, the bur-
den remains on the prosecution to the end, and it would be improper
to direct & jury that they ought to conviet.?

There are certain casgs where the subject matter of somc allegation
made by the prosecution is peculiarly within the- knowledge of the
secusied, e.g., in charges for leaving a post without orders, releasing a
person without authority, absence without lesve, etc. In such cases
“the court has repard to the opportunities of knowledge with respect
to the fact to be proved which may be possessed by the parties res-
pectively.”® Buch evidence as the prosecution may be in a pogition to
give—inchuding inferences from the conduet of the aceused—may be
accepted ae justifying a conviction in the absence of explanation by the
accused. :

14. Iatention is not ca.pablé of positive proof; it can only be in- Proof of
farred from overt acts. . intent.

Ad a peneral rule a person is presumed in law to have intended
the natural and probable conseqences of his act.

(iv) What statemenis are admissible as evidence

15. Tt has been remarked above that there are certain rules which Rules as to
exclude from consideration on judicial inquiries classes of evidence %‘111’1’2;?2:[
evidence.

I Larceny Aect, 1916, 8. 28 (2}, ’
: R. v, Badoeh [1817] 18 Cr. App. Rep. 17, . v. Brain |1918] 13 Cr. App. Rap. 107,
: 8teph., Dig. Ev. art. 96; Phipson @ih Ed. p. 36.
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which would be taken into consideration on ordinary inquiries. The
most important. of these negative or exclusive rules may, with reference
to criminal proceedingg, be stated as follows:—- .
I. Nothing shall be admitted as evidence which.does not tend
immediately to prove or disprove the charge.
1. The cvidence produced must be the best obtainable under the
gircumstances. :
To these may be added, subject to important qualifications:—
J11. Mcarsay is not evidencr.
1V, Opinion ja not evidence.

16. The form in which the first rule is expressed ghows the vagueness
and, it. may be added, the nocessary vagueness, of its character. "What
classes of facts “tend immediately” to prove or disprove a charge. Or,
1o uge n more technical expression', what facts are “relevant”? To
this question no direct answer can be given, No precise line can be
drawn between “relevant” and sirrelevant” facts. All that can be
done is to state certain subordinate rules illustrating the kind of line
which experience has induced courts to draw with respect to particular
clagaes of facts. Common sense must supply the-rest. i

17. In the first place the character or general reputation of the
accused person is not admissible as evidence of his guilt. This rule
iz most important lo prevent the injustice which might ariee from
prejudice or unpopularity. “(ive a dog a bad name and hang him"
represenis the popular ingtinet. A man shall not be convieted
because he has & bad name,” says the law. For this reason the pro-
secutor may not {(before conrviction) pive evidence of bad character,
except to rebut evidence to a contrary effect given on behalf of the
accused.?

18. On the other hand, the accused may call witnesses to speak
generally as {o his character. The evidence, however, of such witnesses
ghould be confined to the reputation of the accused for good character
generally or for his good character in special respecte— e.g., for honesty,
bravery, otc., cvidence of particular cases of praiseworthy conduet in
the accused is nob properly admissible, This general repulation for
good character may be evidenced by showing that the record of the
accused in the conduct book is good, or that his gaperior officers have
publicly approved of the way in which he has condueted himeel while
inn the service.

19. Evidence of general good character cannot avail the accused
against evidence of the fact, but where some reasonable doubt exists
a8 to his guilt, it may tend to strengthen a presumption of innocence,
and proved good character should be taken into consideration with all
the other facts and circumgtances inot ag positive evidence conira-
dicting any that has been brought on the other side, but as testimony,
probably, to induce the court to doubt whether the other evidence is
correct and not to discard that evidence if the courl thinks that it is s0."”?

I Bee LT 73 (A o . i .
: Gan R.P. R {C). The court may, after conviction, for their guldapce in detar-

mining the sentence, lake evidenos as to ihe charpeler of the nccused (R.P. 46}
+ B v, Bliss U [1018)], 13 {'r. App. Rep. 125,
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On & charge of murder, where malice is the essence of the crime,
expressions of goodwill and acts of kindness by the acoysed towards
the deceased are nlways considered important evidence, as showing
what wag his general disposition towards the deceased, and leading
to the conclusion that his intention could not have been that imputed
to him. On a charge of stealing, character for honesty may be entitled
to great weight. Mo also on a charge implicating the courage of a
soldier, character for bravery and resclution might he of vast im-
portance. But it would be manifestly absurd on a charge of stealing,
to allow character for bravery to weigh in the scale of procf, or on a
charge of cowardice, to be biased by a character for honesty. General
character, unconnected with the charge, though it may not weigh with
the court, exeept in awarding punishment in discretionary cases, may
essentially serve the sccused, by influencing the superior with whom
it rests to mitigate or remit the sentence.

Ch. VI

20, Tt is not competent for the presecution te adduce evidence Evidence of

tending te show that the accused has heen guilty of criminal acts

similar aeta,
When nat

other than those included in the charge against him for the purpose admissible.

of leading to the conelusion that he is & pevson likely from his conditet
or character or disposition to have eommitted the offences for which he
is being tried. Thus, on a charge of murder; the prosecutor cannot
give evidence of the conduct of the accused in respect of other persons
for the purpose of proving a blood-thirsty and murderous dizposition.
80, on a charge against & sentry of having been asleep on his post on 2
particular cccasion, evidence that he had been found agleep on his

post on other accasions would not be admissible for the purpose of

showing that he would be likely to commit the offcnee; and on a charge
of insubordination, evidence of insubordinate condyet on other ocea-
gions would not be admissible for the purpose of showing a tendency to
ingubordinate conduct.! -

21. The mere fact that evidenee adduced tonds to show the com- Whon

mission of other eriminal sots (whether prior or subsequent to the ae
charged) does not render it inadmissible if it is relevant to an issue
hefore the court, and it may be so relevant if it bears on the question
whether the acts alleged to constitute the offence charged were de-
signed or accidental, or to rebut a defence which would otherwise be
open to the accused.? In such cases the evidence of other transactions
being in some way relevant to the issue is admissable, not because it
tends to show that other offenses have been committed by the secused,

" but notwithstanding that it may happen to de so.®

e

Tt is impossible to give anything like a detailed catalogue of cireum-
stances in which evidence of the kind may he relevant to scme issue
before the court, and cases upon the point are constantly arising in
criminal courts. A few of the leading decisions are referred to in the
following papagraphs. It may be laid down as 2 rule of prudence that
such evidence should only be admitted where no serious doubt is felt
a8 to its admissibility, for if it be held to have been wrongly admitted
& resulting conviction will usually be quashed: further, where it is

1 Haa, howaver, below, para. 06,
? Makin v. A.G. for New South Wales, L.R. [1854] A.C, 57,
s Bov. Otlis, LR, [1600], 2 Q.B. 758,

t admissitla,
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intended to “rebut a defence”—e.g., accident, absence of malice, ab-
sence of guilty knowledge, ete.,~—it shonld not be tendered, or even
“opened” to the court, until the defence in question is definitely put
forward by the aceused.!

22. Where several offences are so connected with each other aa to
form part of one entire transaction, evidence of one is admissible as
proof of another. On a charge of stealing, for example, though it is .
not material in general to inquire into any other taking of goods besides
that specified in the charge, yet for the purpose of ascertaining the
identity of the thief, it may be very relevant and therefore admissible
to show that other goods which had been upon the same premises and -
were stolen on the same night were afterwards found in the possession
of the accused. This is strong evidence of the accused having been
near the owner’s house on the night of the robbery. 8o, too, on a
charge of arson, it may be shown that property which had been taken
out of the house at the time of the firing was afterwards found secreted
in the possession of the accused.

23. The following are instances of cascs where evidence of similar

" aets has been admitted to prove design, or intention, or a systématic

course of conduet, or to negative ignoranece of accident, etc. On
charges of murder ‘or of maliciously wounding, former menaces or
attacks or expressions of vindietive feeling against the same person are
admissible as disproving accident. Again, where women or children
have been murdered, to rebut tho defence of accident or to prove
design, evidence hag been admitted to prove that other women or
children living with the nceused have died under similar spspicicus ecir-
cumstances or have suffered from similar symptons.?

On charges of embezzlement effected by falsifying aecounts, evidence
of other incorreet entries in the prisoner’s accounts has been admitted
to show that particular errors covered by the actual charge were not
made aceidentally.?

On charges of “receiving”, evidence may by statute* be given that
other property stolen during the preceding 12 months was found in the
possession of the accused, to prove his guilty . knowledge. Upon
charges of uttering forged notes or counterfeit eoin evidence hes been
adritted to prove the uttering on other oceasions of notes or ecoins
which were not genuine, or the posscasion thereof.®

Where the gist of an alleged attempt is fraud, evidence of similar?
offences is admissible to prove the intent. Thus on a charge of ob-
taining cash by falsely representing that the cheque given in ex-
change was good, in order to prove infent or knowledpe, evidence
was admitted as to another cheque (dishonoured om presentation)
having been given to a third person.”

LR v, Bend, L.R. [1906], 2 K.B, 330, Under R.P. 86 {B) the court can allow
ra.buttma: ovidenes to be call.ed after the witnesses for the accused.

t ff, v. Geering [1849] 18 L.JF. (M.C,) 215, several cmevs of mreenic pmsumns in B
house, Maekin v. A4, for New South Wales L.R. [1884] A.C. 57; provioua deatha
of other nurse children. R, v. Smith [1915] 11 Cr. App. Rep. 229, three “wives"
dying in succsssion in the same way.

* ff, v. Richardson (1860] 8 Cox Crlln Ca. 448; R, v. Prowd [1861] 51 L.J. (M.C),
7L

@ Larceny Act, 1616; s. 43 (1) {a ).

s Archiold, Crim, Hv,, 27th Hd,. 360, .

@ But the frauds must be of & similar nature, ¢f. R. v. Fisher L.R. [1910] 1 K B.

PR v, Ofe LR [1900] 2 Q.B,, 758,
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Again, on a charge of obtaining credlt {for food and lodgings) by Ch. VI
frand, evidence was admitted to show that the accused had previcusly i
obtamed accommodation at other houses and had left without making
payment, either to proveasystematic course of conduet, or ag negativing

any mistake or honest motive,!

On a charge of arson where the object suggested was to defraud
an insuranhce company, the prosecution was allowed to prove, As
negativing an accidental eause for the fire, that the two houses pre-
viously cccupied by the prisoner were burnt, and that claims in respect
of them had been paid by other companies.? Similarly, to prove malice
or intent, or to negative aceident, where men have been charged with
maliciously wounding or arson, ew.dence has been admitted to show
thet on previous oceasion the accused had shot at the same person or
tried to set fire to the same object.?

24. On a charge of gross indecency, where the defence was mistaken Other
identification and an alibi, the prosecution were allowed to prove that nstanoe
indecent photographs a.nd articles suggestive of a tendency to commit
such offences were found on the prisoner when arrested, and in his
house. The ground for this decision was that the person who com-~
mitted the offence was a person of abmormal propensities, and that
the evidence corroborated the identification by showing that the person
picked out had those propensities.! In a similar case where the defence
was not in the nature of alibd it wase held that evidence of possession
of indecent photogra.phs was admissible on the same principle as evidence
of possession of fools in rases of housebresking.® Omn charges of incest
and of carnal knowledge of young girls evidence of former similar acts
hetween the same parties has been admitted.

Again, on a charge of indecent exposure, evidence of a previous act
towards the same person was admitted as relevant on the question of
identification and on the question of intent to insult.”

25. In support of a charge of insubordinate language addressed Facts show-
hy word of mouth, or written to, or used of, a superior officer at a‘?&h‘ftm“"“
stated {ime, or in a particular letter, after ha,vmg proved the words illustra-
in the charge, the prosecutor, to show the spirit and intention of the tiom),
pocused, may prove also that he spoke or wroté either disrespectful
or malicious words on the same subject, either before or afterwards,
or that he published or disseminated copies of the letter set forth as
disrespectful in the charge. This evidence is admissible, not in
aggravation of the offence charged, but for the purpose of proving
deliberate malice or disrespect Imputed in the charge. -

26, Where the charge is of a nature which makes thejintention Facts show-
a principal issue, as where a person is charged with treason, or with ‘(?fr‘tmm"“
a design to undermine the influence of the commsanding ofﬁcer, an illuatra-
inquiry may be allowed into the conduet and gentiments of the accused Hoh
on particular occasions, but thh reference only to the overt act laid

1R, v, Wyatt L.R. [1904] 1 K. B., 188; R. A Waljord [1907] 71 JI.P., 215. Bee
also R. v, Btmd L.R. JIQD(E 2 K B 380 a3 te “course of conduct.”

iR v, my [1866] 102,

s B v, Doesett [1846] 2 O, & K 308, Archbold, Crim. Ev., 27th Ed., 366,
B, v, Thompeon L.R. [1918 2KB 863.

Y R.ow. Twies LR, [1918] 2 853

¢ &, v. Rall LR. [1811] A.C. 47 'R, v. Shellaker T.R. [1914] 1 K.B, 414,

! Perking v. Jeffery LR, [1915] 2K B, 702,
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or specified in the charge, and to the transactions proved against him.
The intention of one particular act may be best evinced by other
contemporaneous actions, but great caution is needed to prevent
injustice to the aceused by extending the inquiry to matters wholly
unconnected with the charge. It would be the height of injustice to
allow such an attack upon him as might involve the necessity of his .
entering unprepuared and at once on the defence of every action of -
hig life.

27, Again, where there is a question whether a person committed
ap offence, evidence may be given of any fact supplying a motive or
constituting preparation for the offence, of any subsequent conduct
of the person accused, which is apparently influenced by the commission
of the offence, and of any act done by him, or by his authority, in
consequence of the offence. Thus, evidence may be given that, after
the commission of the alleged offence, the accused abseonded, or was
in possession of the property, or the proeesds of property, acquired
by the offence, or that he attempted to conceal things which were or
might have heen used in committing the offence, or as to the manner
in which he conducted himself when statements were made in his
presence and hearing.

28. In eases of conspiracy, after prima fecie evidence has been given
of the existence of the plot, and of the connection of the aecused there-
with, the charge agninst one conspirator may be supported hy evidence
of anything done, written, or said, not only by him, but by any other
of the conspirstors, in furtherance of the common purpose. Thus,
on the congideration of & c¢harge of mutiry, evidence of this kind may,
after such prima facie proof, be received against a particular one of the
accused.

29, Statements of the class above deseribed are admissible as
evidence, if they are made in execution of the common purpose, because
they form part of the transaction to which the inquiry relates! But
g statement mude by one conspirator, not in execution of the common
purpose, but in narration of some event forming part of the conspiracy,
falle witin the rule of hearsay, 10 which reference will be made here-
after, and is not admissible as evidence against another conspirator,
vnless made in his presence.? In consequence of this distinetion, the
admisgibilily of writings often depends on the time when they are
proved to be in the possession of fellow conspirators, whether it was
before or after the apprehension of the aceused or whether or not the
accuzed had joined the conspiracy at the date referred to.

30. Ag, in trialy for conspiracies, whatever the accused may have
done or zaid at any meeting alleged to have been held in pursuance
of the conspiraey may be given in evidence against him on the part
of the prosecution, so, on the other hand, any other part of his conduet
st the same meeting will be allowed to be proved in his behali; for his
intention and design at a particular time are best explained by a
complete view of every part of his conduct at that time, and not
merely from the proof of a single isclated act or declaration.

! Sea below, paraa, 51, 52,
2 8ee R, v, Bleke (1844] LR, 6 Q. B., 12¢; Steph. Dig. Ev., pp. 6 and 7; Willa p.116
el geg.,
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31, The meaning of the rule that the evidence produced must hell. Ruleas
the best ohtainable in the circumstances, is thisi—No evidence which & iimee.
leads to the supposition that other and better evidence remains behind
ean have any weight, as the produetion of such inferior evidence suggesta
that there is some secret or sinister motive for withholding the better
and more satisfactory evidenee, : _

32. The rule in question is more strictly cnforced with regard to Bulechiefly
documentary evidence than with regard to oral evidence, and is spplicable
usaally applied in the form of the two well-known sub-rules: (1) That ments.

a verbal account of the contents of a document ean never be received pg "
if the doeument itseif is obtainable; (2} That, subject to certain ex-secondary
ceptions, a copy of a document is not admissible when the origina.levme"“'
document: can be produced. In these cases the document itself s

said to be primary, whilst the verbal aceount, or the copy, is called
secondary evidence, :

Primary

33. Primary evidence of the contents of a dvcument is given by , oo o
producing the document for the inspection of the eourt. document.

1f the document is of & kind which is required by law to be attested, Atiested
but not otherwise,! it is also necessary to call an attesting witness to and o
-prove its due execution. But this rule is subject to the following decuments.
exceptions:— :
(a) If it is proved that there is no attesting witness alive, and
capable of giving evidence, then it is sufficient to prove
that the attestation of at least one attesting witness is in
his handwriting, and that the signature of the person executing
the document is in the handwriting of that person.
{b) If the document is proved, or purports to be, more than thirty *
years old, and is produced from what the court consider to be
ity proper custody, an attesting witness need not be called,
and it will be presumed without evidence that the instrument
was duly exeeuted and attested.

34. The rule as to the inadmissibility of a copy of a document is Distinction

applied much more atrietly to private than to public or official o ad
documents. ' public docu-
mente.

35, Secondary evidence may be given of the contents of a private secondary
document in the following cases:— evidenca of
(g} Where the original iz shown or appears to be-in the possession ﬁrﬁc‘.ﬁfms,
of the adverse party, and he, after having been served with :’&“".‘ ibl
reasonable notice to produce it, does not do so. ' Tnissibie.
(b) Where the original is shown or appears to he in the possession
or power of a stranger not legally bound to produce it, and
he, after having bhecen served with a writ of subpene duces
tecum, or after having been sworn as a witness and asked
for the document, and having admitted that it is in court,
refuses to produce it.
{¢) Where it is shown that proper search has been made for the
original, and there is reason for believing that it is destroyed
or lost.

1 Evidence Act, 1865, 83, 1, T.
80195—0
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(2) Where the original is-of such a nature as not to be easily
movable,! or is in a eountry from which it is not permitted
to be removed.

{¢) Where the original is a document for the proof of which special
provision is made hy any Act of Parliament, or any law in
force for the time being.?

(f} Where the document is an entry in a banker’s book, provable
according to the special provisions of the Bankers’ Books
Evidence Act, 1879,

Becondary evidenee of a private document is usually given cither by
preducing a copy and ealling a witness who can prove the copy to be
correct, or when there is no copy obtainable, by calling a witness
who has seen the document, and can give an account of its contents.

36, Where there is no relevant statufory provision applicable
to the particular case? a letter proved to have been properly addressed,
stamped and posted {and not returned by the P.0.), is presumed to
have been delivered in due course. The presumption may be rebutted;
and if receipt is denied, it is for the court to decide whether to accept
the denisl.

37. No general definition of “public documents” is possible, but
the rules of evidence applicable to public documents are expressly
applied by statute to many classes of documents. Primary evidence
of any public document may be given by producing the deeument from
proper custody, and by a witness identifying it as being what it pro-
fesses to be. FPublic documents may always be proved by secondary
evidence, but the particular kind of secondary evidence required is
in many oases defined by statute. Where a document is of such a publie
nature ae to be admissible in evidence on its mere production from the
proper custody, and no statute exists which renders its contents prov-
able by means of a copy, any copy thereof or extraet therefrom is
admissible as proof of its contents, if it is proved to be an examined
copy or extract, or purports to be signed and certified as a true copy
or extract by the officer to whose custody the original is intrusted.t

38. It is provided by many statutes that various certificates, official
and public documents, documents and proceedings of corporations
and of joint stock and other companies, and certified eopies of docu-
ments, by-laws, entries in registers and other hocks, shall be receivable
ags evidence of certain particulars in courts of justice, if they are authen-
ticated in the manner prescribed by the statutes, Whenever, by virtue
of any such provision, any such certificate or certified copy is receivable
as proof of any particular in any court of justice, it is admissible
as evidenee, if it purperts to be authenticated in the manner preseribed
by law, without calling any witness to prove any stamp, seal, or
signature required for its authentication, or to prove the official
charseter of the person who appears to have signed it.%

1 E.g., & placard posted on a wall, or a tombatone.
A lThg%c are practically treated on ths samo footing as public documents. Ses

AL LGE, .

¥ E.p., Reperve Forces Act, 1882, 4. 24 (2).

4 Evidence Act, 1851, 5. 14; Law of Property Act, 1922, a. 144,

* Evidence Act, 1845, preamble, and s. 1, and Steph., Dig. Ev., art. 78. A certifi-
eale, ete., so receivable 18 merely handed in to the court by the party producing it.
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39, Under 8. 2 of the Documentary Evidence Act, 1868, prima Ero\-isiom
facie evidence of any proclamation, order, or regulation issued by me?f:,';i :
Hiz Majesty or by the Privy Couneil, also of any proclamation, order, Evidence
or regulation issued by or under the authority of any such department Ant as to
of the Clovernment or officer as i3 mentioned in the first column of documents.
the schedule to the Act,! may be given in all courts of justice, and
in all legal proceedings, whatsoever, in all or any of the following
modes:—(1) By the production of a copy of the Gazetie, purporting
to contain the proclamation, order, or regulation; (2) By the production
of a copy of the proclamation, order, or regulation purporting to be
printed by the Government printer,® or, where the question arises in
& court in any British colony or possession, of a eopy purporting to
be printed under the authority of the legislature of that colony or
possession; (8) By the production, in the case of any proclamation,
order, or regulation issued (i) by His Majesty, or the Provy Couneil,
or (ii) by any of the departments apecified in the schedule, of a copy
or extract purperting to be certified as true either (a) by the elerk of
sny Lord of the Privy Council, or {(§) by the proper certifying officer
specified in the seeond column of the schedule.

Any copy or extract made in pursuance of the Act may be in print
or in writing, or partly in print and partly in writing; and ne proof
is required of the handwriting or official position of any person eerti-
fying in pursuance of the Act, to the truth of any copy of or extract
from any proclamation, order, or regulation.

40. Special provision is made by the Army Aect for proving, hy spseinl pro-
means of copies, attestation papers on enlistment, King’s Regula- X‘:r‘r‘l’f,“ﬂ_t_
tions, Royal Warrants, and rules, warrants, and orders made in pur-sa to docu-
suance of the Act, records in regimental books, and proceedings of ;"rgmie by
courts-martial.® ~ copies, -

41. In connection with the rule as to best evidence, reference may Ruloe to be
be made to the distinetion between direct and indirect -evidence. oot
By direct evidence is meant the statement of a person who saw, or spplicable to
otherwise observed with his senses, the fact in question. By indirect, %Lihtﬁ,‘.;"“
or, a8 it is often ealled, circumstantial cvidence, is meant evidence direct and
of facts, from which the fact in question may be inferred or presumed. it
The rule a8 to best evidence has no applieation to the difference be-
tween direct and indirect evidence. Direet evidence is not better
than indirect or circumstantisl evidence, the difference between them

being one not of degree but of kind.

42. From the circumstances in whieh crimes are ordinarily com- gﬁtmhaﬂf
mitted, it follows that direct evidence of their commizsion is not always uim“:n_
obtainable, and that in very many cascs reliance must be placed on bl
circumstantizl evidence. Such evidence is in no way inferior to evidence.
direct evidence, and is in some respects superior to it; for it has become
a proverb that “fects canuot lie,” whilst witnesses may. On the
other hand, it must always be borne in mind that if facts cannot “lie,”
they may, and often do, deceive; in other words, that the interpretation
which they appear to suggest is not that which cught to be placed

1 This schedule has by the Documentary Evidence Act, 1885, sod subscquent
enactments been extended so me to inelude practically ull Government departments.

1 Under the Documeniary Evidence Act, 1882, this expression  includes His
Majeaty's Stationery Office.

* AA., 163, 185, .

80195—64%
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upon them. Therefore, before the court finds an accused person guilty
on circumstantial cvidence, it must be satisfied not only that the
circumstances are consistent with the accused having committed
the aot, but that they are inconsistent with any other rautional con-
clusion than that the aceused was the gujlty persont?

43. The writer of a series of papers on the value and danger of
vircumstantial evidenee, which appeared in 1379 in a legal paper?,
states one of the leading rules with espeet to this elass of cvidence
ax follows:—“The facts on which 4t is sought lo found the inference of
“guill must be visihly ond evidenily connected with the crime,—and
Ilustrates the rule by contrasting two groups of facts, of which the
first would not, whilst the second would, constitute convincing circum-
stantial cvidence of a erime. The characteristic difference hetween
good and bad circumstantial evidence cannot be better explained than
by quoting the passage which contains this illustration:—

“In one of the works on evidence there is an admirable example of
iy series of circumstanees such as are intended to be cxcluded by
“this rule, which we take the liberty of epitomising:—

“l. The aceused was a man of bad general character.

“2. He belonged to a nation characteristically regardless of human
“ife.

«3, He narrowly cscaped conviction on a charge of murder some
“years hefore. . :

4, There is a strong ill-fecling between his nation and that of
*the deceased. .

#5 He was heard to make cxeclamations in his sleep indicating a
Haonseiousness of having ecommitted some tercible deed,

“G, The deceascd was robbed, and the actused is proved to be
"“notoriously greedy about money.

“It is scarcely necessary to say that, if a scries of such circumstances
“were indefinitely -aceumulated, it would fail to produce in & sane
“mind & conviction that the accused was guilty., There is no visible
“lgamen between thege facts and the facts sought to be established
“that the accused committed the murder, as all the facts are perfectly
“oonaistent with his innocence. Clontrast such circumstances with
“guch s ordinarily present themselves in strong cases of eircumstantial
“ovidence, Let us take, for instance, the following series of facts:—

#1, The deceased was found apparently murdered by a pistol
“hullet, which penetratad the skuli.

“2. On the ground near the body was found a small fragment of
“y, newspaper, which smelled strongly of burnt powder, and led to
fithe supposition that it had been used in geparating the powder from
“the ball; and on the aceused being arrested there was found another
“picce of newspaper, which corresponded minutely at the point where
“it was lorn with that found nesar the body of the deceased.

“3. In a pond ncar the scene of the murder was found a pistol,
“whigh had evidently been only recently thrown into the water, and
“inte which the bullet fitted,

U Hodpe s case [1838], 2 Lewin, C.C., 227,
t Law Journml, Oct. 11, I8TH
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“4. The pistol was proved to have helonged to a gentleman in
“the neighbourhood; but it alze appeared that the prisoner was a
sgervant in his employment, and that the pistol was missed the day
“hefore the murder {rom amongweveral fowling pieces, pistols, powder
iflgsks, and other articles conmected with the paraphernalia of the
“gnortsman which were arranged in a small room in the gentleman’s
“house devoted to the purposes of sport. It was a part of the prisoner's
“duty to keep this room and its contents in order.

5, When asked whether he ever saw the pistol, he denied if.

“On the prisoner were found two bank noges, which were proved
“tq have been given to the deceased in part payment for a horse
“sold by him to & neighbour,

“The first of these facts at onee suggests suspicion against the
“poeused. A the second and subsequent circumstances are dis-
telosed, the suspicion becomes intensified; and, ax the nurvative goes
“on, the strong apparent connection between the facts and the crime
fyapidly culminates, until, cven before the last of them is reached,
“the climax of moral cortainty is attained, and the mind is forced to
“yepept the conclusion that the accused was the perpetrator of the
“erime."

44, The rule which requires production of the hest obtainable
evidence does not require the strongest possible assurance; in other
words, does not require the fullest proof of which the case will admit,
nor the repetition of evidence beyond that which is sufficient to estab-
lish the fact. For instance, it is not neeessary, in order to prove hand-
writing, to call the writer himself; nor, if a whole regiment ghould be

present st some overt act of mutiny or insubordination, us the striking

of B commanding officer in front of his regiment, would the law require
the produetion of all the persons present; for if one witness only were
produced, and if, from his situation at the moment of theoccurrence,
he had ss favourable an opportunity of obscrving what took place
a8 any person present, his evidence would be complete, and not inferior
in kind to any that could be produced,

45, On the same prineiple the law admits as sufficient the un-
corroborated testimony of one credible witness, subject to statutory
exceptions in the case, e.4., of treason, procuration of women and girls,!
and in certain cases where a child of tender years is allowed to give
evidence without being sworn;? and to the further exception that in a
trial for perjury one witness alone is not sufficient, without wsome
material and independent corroborative evidence in proof of the
statement as to which the perjury js charged.$ Apart from any such
statutory requirement the evidence even of an accomplice is in strict
law sufficient, if the jury consider him credible; but it is now held to
be the duty of the judge to warn the jury of the danger of convicting
a prisoner on the uncorrohorated evidence of an accomplice and, in
his direretion, advise them not to do so, though at the same time
pointing out that it is within their legal province to convict upon it
if they choose. Iz a trial by court-martial, where the court performs
the funetions of both judge and jury, they should very carefully consider

1 Crimina! Law Amendment Act, 1885, g5, 2 and 3. .

¢ Children Act, 1908, 8. 30 as amended by the Crimioal Justice Administration
Act, 1614, 8. 28 (2), 8ee also para. 90 post.

4 Perjury Act, 1911, 8. 14,
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the danger before convieting on the uncorrcborsted testimeny of an
accomplice; and, if there is & judge-advocate, it is essential that he
should direct their attention fo the puint. FExcept where a statute
makes provision ay to the nature of the evidence necessary, the eorrob-
oration required is independent testimony which confirms in some
material particular not only the evidence that the crime has been -
committed, but also that thc sceused committed it}

46, The rule as to best evidence says that second-best evidence
shall not be produced if better evidence can be found. The rule as
to hearsay goes a step further, and says that certain classes of second-
hest evidenee shall not be produced in any circumstances. The term
“heursay” is primarily applicable to what a witness has heard another
person say with respect to facts in dispute. But it is extended to all
staterents, whether reduced to writing or not, which are brought
hefore the eourt, not by the authors of the statements, but by persons
to whose knowledge the statements have been brought. The reascns
for excluding such statements are, first, that they are not made on
outh; and, secondly, that the person to be affected by the statement
has no opportunity of eross-examining its author. The rule has been
often criticized on the ground that it sometimes excludes the only means
of proof obtainable in the circumstances; but its utility in excluding
irresponsible proof iz obvious? It is subject to various limitations
or exceptions, the most important of which will be noticed helow:

47. The rule as to hearsay in its narrower sense may be stated as
follows:—“No statements with referencc to a person charged with
an offence, relative to the charge, made in his absence can be received
in evidence againgt him.” This rule is subject to several exceptions:
first, the admissibility of so-called “dying declarations™; secandly, the
adimissibility of statements forming part of what is known by the name
of the “res geste’ '—that i3 to say, of the fact, or set of facts, or trans-
action forming the subject of judicial inguiry; thirdly, the admissibility
of statements made by a decensed person against his pecuniary or
proprietary interest; and, fourthly, the admissibility of statements
made by a deceased person in the striet eourse of duty.

48, It will be observed that the rule does not exelude evidence as
to staterments made in the presence of the accused. A statement
made in & man’s presence and hearing accusing him expressly or im-
pliedly of having committed a crime is evidence against him of the truth
of the allegation or suggestion so far, but only so far, as by words or
demesnour {including his silence if the occasion ealls for reply®) he
accepts the statement so as to make it his own. In atrict law the
prosecution may put such statement before the Jury, together with
evidence of the sccused’s behaviour on hearing it—even if such be-
haviour was s plain denial—and leave them to judge whether he
nocepted it; but in practice, judges do not allow sueh a statement to

LR, v, Buskernifle LR [10168] 2 KB, 655, . . .

t “Hearsay evidenee, na a general rule, is not nilnissible, sod it is not wdmissible
becnuse one knows to what extent people will he and are disposed to speak untruly,
evon without uny molive whatevor, and one knows what little importance esn be
attuched to 4ny rumonr or anythin{) stated aw a miere hearsay.—James, Y. J., io
Pulint v, Gray 11879), L.R., 12 Ch. Div_ at p. 425,

TR, v, Norten LR, 11010], 2 K. B, 188; B+, Feigenboam TR [1818], 1 KB, 431,
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he proved unless they see some evidence that the accused did accept it.
In a trial by court-martial, if the accused when he heard the statement
made merely denied it, or said or did nothing which could reasonably
be construed ag an aceeptance of it, the court should reject the whole
of the statement, and pay no attention to it.*

49. The first of the exceptions above referred to is that relating
to dying declarations, which are admissible only in triala for murder
or manslaughter. In such trials a declaration made by the person
killed as to the cause of his death, or as to any of the circumstances
of the transaetion which resulted in his death, is admissibie as evidence,
if it is proved that the declarant, at the time of making the declaration,
had abandoncd all hope of living and was expecting to die within «
very short time though not necessarily immediately. “Dying declara-
tions ought to be admitted with serupulous, I had almost said with
superstitious, care. They have not necessarily the sanction of an
oath; they are made in the absence of the prisoner; the person making
them is not subject to eross-examination, and isin no peril of prosecution
for perjury. There is also great danger of omissjon and of misrepre-
gentations, both by the declarant and the witness. To make a dying
declaration admissible, there must be an expectation of impending and
almost immediate death from the causes then operating. The authori-
ties show that there must be no hope whatever.”’?

Dying declarations are only admissible in evidence where the death
of the deceased is the subject of the charge and the cause of the death
is the subject of the dying declaration. '

80, The circumstanecs in which, at trials for murder, statements by
the person alleged to have been murdered as to the cause of his death j;
are and are not admissible ag evidence against the accused, may be
illustrated by the following cases:—

{a) At time of making the statement the deceased had no hope of
recovery, though his doctor had, and he lived ten days after
making the statement, The statement was admitted as
evidence.?

{b) The deceased, at the time of making the statement, which
was written down, said something which was taken down
thus: ‘Il msake the shove statement with the fear of death
hefore me, and with no hope of recovery.” -On the statement
heing read over, she corrected this to “with no hope at present
of my recovery.” She died thirteen hours aiterwards, The
statement was not admitied as evidence.3

51. Pasging to the second of the exceptions referred to in pars. 47
shove, the rule is, that where a statement iz part of the res gesie or
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LR v. Christie L.R. {1014), A.C. 545. See also para. 83 peetl ue to o confession
made by an accomplice in the pressnce of the aceused, and alsc para. 78 88 to the
duty of pohice officers in auch cases.

t F.ov, Jenking [1860), L, B, 1 C. C. I, at p. 193, per Byles, J.

t B v. Moaley [1825], 1 Moo C.C. 97,
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him. Words uttered during the continuance of the main aetion,
whether by the active or by the passive party, though they cannot
amount to acts for which the accused can be held responsible, yet
may so qusalify or explain the acts which they sccompany, that they
beeome essential for the due appreciation of them. Ewen where the
necused i® no longer present, if the words are the immediate and
natural effect and consequenee of continuing action on his part, they
may well be considered as part of the transaction though uttered out
of his hearing,

52. There is no diffieylty in understanding the general principle
on which such statements are admitted, but there is sometimes great
practical difficulty in determining how long the “transaction” ought
to be considered as continuing, and what ought to be treated as “the
immediate and natural effect of eontinuing action.” Spesking generally
a statement cannot be admissible in evidence as part of the res geste
unless it was made while the cffence was heing committed or go im-
mediately thereafter that the person making it had no time to devise
anything for his own advantage!

53, In trials for rape, and kindred offences against women and girls,
evidence is allowed to be given of the fact that, shortly after the com-~
mission of the offence, the person against wiom the offence was com-
mitted made a complaint about it, and of the particular terms of the
complaint 8o far ag they relate to the charge, This is admissible, not
as being evidence of the facts complained of, but for the purpose of
showing that the conduct of the person against whom the offence was
committed was consistent with the story told by hLer in the witness
hox.?

The rule az to the admissibility in evidenee of such a complaint
and of its terms has been held to apply where the charge wag one of

. indecent offences with male persons.’

54. When it is intended to prove the state of health of a person at &
particular time, evidence may be given of expressions indicative of
that state used by him at that time.* Thus, in the Rugeley poisoning
case, statements made by the deceased before hiy illness ag to his state
of health, and during his illness us to his symptoms, were admitted as
evidence against the aceused.

55. Asregards the third excepiion referred to in para. 47, s declura-
tion, written or oral, made by a person eince deceased agninst his
pecuniary or proprietary interest is admissible® If it is admitted,
the whole of the statement of which it forms part becomes admissible.
The expressione *pecuniary or proprietary’’ must be strictly construed,
and a declaration is not “against interest” within the meaning of the
rule because, e.g., it would have tended to show that he had commitied
a crime,

56. A= regards the fourth excepiion, a staiement, written or oral,
or an entry, which it is the duty of a person to make in the ordinary
course of his business or professionsl employment, is admissible as

1R v. Christic LR [1914]' A C 46, Thummanv Trepunion [1693], Skin. 402.
ik, v, Liflyman L BLLET; R, v, Qeberne LR {1805], 1 K. B, 551

i+ R.v. Camellers L. R [1922 B 123; R \«' Wannell [1822], 17 Cr. App. Hep. 53
* Steph., Dig. Ev,, art.

& Steph., Dig. Ev., art. 28
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evidence after his death, provided it is made contemporaneously Ch. VI
with the act to which it relates. But it is only admissible to prove

those facts which it was the duty of the person making the statement

or entry to inelude in if, and of which he had personal knowledge,

Thus, where on a trial for murder it appeared that the deceased, s
constable, in the course of his duty and shortly before his death, had

made a verbal etatement to his superior officer as to where he was

going, and what he was going to do, it was held that this statement,

whick was to the effect that the deceased was going to watch the

aecused, was admissible !

57. It may sometimes happen that 2 material witness, who has i}‘,"f{';’:}'

given evidence at the preliminary inquiry, cannot attend at the trial. depusition.
In proceedings before a civil comt for indictable offences, provision

iz made for such cases by a statute?, which enacts that the deposition.

may be read as evidence on proof that the witness is dead or insane

or 80 il! as not to be able to travel or ix kept out of the way by means

of the procurermnent of the aceused or on his behalf; that the deposition

was. taken in the presence of the nccused person; that the nceused then

nad a full opportunity of eross-examining the deponent; and further,

that the deposition purports to be signed by the justice by or before

whom it purports to be taken. ’

58. In the case, however, of trial by court-martial, there is mo Su??llmﬁry of
gimilar provision making the summary of evidence taken before & by Tar!
commanding officer, when an acoused person is remanded for trial, sdmissible.
admissible in evidence in the same circumstances ag depositions taken
before a magistrate when a prisoner is committed for trisl by a jury.
Accordingly, the summary, except so far as it contains admissions by
the accused himself, made after proper caution,? eannot be admitted
s evidence of the facts recorded in it unless the accused has pleaded
guilty.* But where a statement recorded in the summary is put in
jssue before a court-martial, as, for example, where u diserepancy is
alleged between that statement and the evidence given before the
court, or where the alleged wilful falsehood of such a statement is made
the subject of a charge, the summary, if purporting to give the verbatim
signed statement of the witness, may be given in evidence as confirma-
tory of the statement having been made.

59, The rule excluding hearsay evidence is, as has been seen, applic- Applizacion
able to written or documentary, as well as to oral evidence. The Pl
statement of a person who is not called as a witness is none the less mentary
“hearsay’’ hecause it has been reduced to writing, and is offered in pvidende,
that form to the court. But in its application to documents of a
publie of official character, the rule is subject to very important quali-
fieations. In the case of many such documents, the statements which
they contain are, either under the general law, or under express statu-
tory provisions, admissible as evidence of the matters, to which they
relate. '

60. Thus, by the general law, a statement of any fact of = public Becitals of
nature, if made in any recital in a public Act of Parlinment, or in public facts

any Boyal proclamation, or speech in opening Parliament, or in any ;’I]l:r';t:hl‘;-i
1 Bac #teph., Dig. Ev., art, 27, el

? Criminal Jugtice Act, 1925, . 13 (3).

iBeo B.P 4 (E).

+See R.P. 37.
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address to the Crown of either House of Parliament, is admiesible ag
evidence of that fact.

61. So also an entry in any record, official book, or register, whether
British or foreign, made at the proper time for publie information or
reference by any person in the discharge of any duty imposed on him
by law, iz admissible as evidence of the facts to which it relates.

62. And, under the special provisions of the Army Act, attestation
papers, letters, returns, and documents respecting service, army lists,
gazettes, warrants, and orders made in pursuance of the Act, records’
in regimental books, descriptive returns, and certificates of convietion
or acquittsl, are made evidence of the facts stated by them.t

63, The genersl rule is that the opinion or belief of a witness is
not evidence. A witness must depose to the particular facts which
he has seen, heard, or otherwise observed, and it is for the court to
draw the necessary inference from these facts. Thus a witness may
not on a trial for desertion characterise the absenee of the geocused
as “desertion.” This is a matter of inference, and is the point which
it rests with the court t0 determine according to the evidence. The
examination of the witness should be confined to the fact of the accused
ahsenting himself, and to such other facts relevant to the charge as
may be within the knowledge of the witnesa.

64. The chief exception to this rule relates to the evidence of experts.
The opinion of an expert, that is to say, a person specially skilled in
any seience or art, is admissible as evidence on any point within the
range of his special knowledge.

65. Thus, in a poisoning ease, a doctor may be asked as an expert
whether, in his opinion, a particular poison produces particular symp- '
toms. And, where unsoundness of mind is set up ag a defence, an
expert may be ssked whether, in his opinion, the symptoma proved
to he exhibited by the accused person commonly show unsoundness
of mind, and whether such unsoundness of mind usually renders persons
ineapable of knowing thi nature of their acts, or of knowing that what
they do is either wrong or contrary to law.2

66. An officer may be asked, as an expert, to give his opinion
on a point within his special military knowledge, but to make his
opinfon admissible his knowledge must be of akind not possessed
by the court generally. Thus, in o trial before a court-martial, it
is not proper to ask a witness for an opinion on matters with which
all officers should be familiar, but it may be perfectly proper to put
questions involving opinion to an engineer as to the progress of a

L Sem A.A. 163-165. Note the distinetion between the provision making the copy
evidence of the original, as an exception from the rule as to best evidence (s.p.,
s 163 (1) f2), 88 to oopies of tha King's Regulationa, Royal Warrants, &o.}, and the
provisions which make the document, as an exeeption from the rule as to henrsay,
evidence of the factz to which it relates; aleo the distinetion between a document
bring evidence of certain facts and (ss a letter or record) evidence of the statement
of these facts by some person. .

The statements in the text, particularly in para. 50, as to the admission of doou-
ments, do not exciude the admission in evidence of documents which are part of the
vea gestw. 1If, .., & peraon ia oharged with embeszzlement, the bocks which it was
his duty to keop are admissible in evidence as part of the transaction under inves-
tigation, and the entries mrde by him or under My anthority in those bocks will be
ovidence againet him, ss part of his conduct in relstion to that transaction, snd as
rpimng presumptions which appear to require explanation.

1 Bee Bteph., Dig. Ev., art. 49, and vases there cited as illusirations.
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sap, or to an artillery officer as to the probable effect of his arm, if Ch. VI
directed as assumed; since these matters, though having reference to
mnilitary science, are not of such & nature as presumably to be known to
each member of court-martial.

67. With respect to handwriting, it is specially pr0v1ded by statutet 7 E‘W"’ n

that comparison of a disputed handwriting with any writing, proved to wrltmg
the satisfaction of the court to be genuine, is permitted to be made by
witnesses, and such writings, and the evidence of witnesses respecting
the same, may be submitted to the court and jury as evidence of the
genuineness, or otherwise, of the writing in dispute. The comparison
may be made either by a person aequainted with the handwriting, or
by an expert in handwriting,? or by the court itself. A witness may
be required to read writing or to write in the presence of the court.
But it must be borne in mind that writing made for the special purpose
of comparison is not unlikely to be disguised. The importance of
an expert’s evidence in sueh cases lies not so much in the opinion
which he expresses as in the fuet that he draws the attention of the
court to similarities and dissimilarities which they might not notice
without his assistance, but the value of which {when pointed out}
they can fully appraise for themselves. Where & question of forgery
is to be decided by comparison of handwriting only, the assistance of
an expert i3 most desirable.?

68. The rule which requires a witness to state what he knows, gg%ﬁdmg

and not what he thinks, does not require him to depose to facts with opinion

an expression of certmnty that excludes all doubt in his mind. For (%550
example, it i3 the constant practice to receive in evidence a witness’s evidence as
belief as to the indentity of a person or thing, or as to the faet of g to beliet
certain handwriting being the handwriting of a particular -person,

though he will not swear positively to those facts. A witness who

falsely swears that he “believes”™ a thing to be-so-and-so is 88 much

guilty of perjury as one who falsely swears that ‘it is" so-and-so.

69. In cases affecting the conduct of the accused, either as fo de- Sap:-;ﬂuﬁ
pertment or language, it is not only proper, but often neeeasary t0 how far
require & witness to declare his opinion, becauee that opinion may be an sdmissibla.
impression derived from & combination of eircumstances, occurring
at the time referred to, which it would be difficult, if not impossible,
fully to impart to the court. But it would be imgroper to draw the
attention of a witness to facts, whether stated by himeself or by another
witness, and to ask his opinion as to their accordance with military
diseipline or usage, because the court, being in possession of facte
are the only proper judges of their tendency. If the witness is asked
a question inviting him to express his opinion as to the general conduct
of the person accused, or to give his judgment on the whole matter
of the charge, he may, and should, decline to'answer it.

76. A witness may not read his evidence of refer to notes of evidence Refreshing
already given by him, but he may while under examination refresh his ™*™“'
memory by referring to any writing made by himself at the time of

i Criminal Procedure Act, 1865, s 8.

? Provided the witness is in fact skilled in the rcomparison of handwriting, it is
immaterial that he is ot a rufesalunul expert and immaterial how he acquired his
skill, R. v. Stlverivek L.R. {) 894], 2

1 R, v. Hickard [1918], 18 Cr, App, p 144}
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the transaetion eoncerning which he js questioned, or 8o soon afterwards
that the eourt consider it likely that the transaction was at that time
Iresh in his memory. He may also refer to any such writing made by
any cther person, and read by the witness within the time aforesaid if,
when he read it, he knew it to be correct. Any writing so referred to
must be produced and shown to the adverse party if he requires it,
and that party may, if he pleascs, cross-examine the witness upon it,

71. Bui s witness who refreshes his memory by reference to a writing
must always swear positively as to the faect, or that he has s perféet
recoliection that the faet was truly stated in the memorandum or éntry
at the time it was written. 1f on referring to & memorandum not made
by himself e can neither recolleet the fact nor reeall his conviction as to
the truth of the aceount or writing when the facts were fresh in his
memory, so that he cannot spesk as to the fact further than as finding
it noted in & written entry, his testimony is objeetionable, as being
hearsay.

{v) Admissions and confessions

72. In civil actions for damages, etc., admissions are often made
before trial by both parties to save the expense of calling witnesses
us to faets not really in dispute. This practice is not permissible
in eriminal cases; but it would seem that at the actual trial the aceused
or his counsel can admit facts without formal proof, at any rate in the
case of offenees not amounting to felonies.! It is the practice of eourts-
martial to receive admissions so made in open court as to eollateral or
comparatively unimportant facts, which sre not in dispute, but must
be proved on the part either of the prosecution or of the defence,
Thus, it iz the practice to aliow cither party the option of admitting
the suthenticity of orders or letters, or the signature of a document,
or the truth of a eopy, but in by the other party, in cases where such
writings are receivable when proved; or that certain details in an
enumeration of stores, or in an account, are correctly stated; or that a
promise or permission to a certain cfect was actually given, or that
& certain letter waw sent or received on a given day; and so in similar
cases where admissions may expedite the proceedings and do not go
tu the merits of the matter before the court.

Of course the rule that criminal cases are not to be tried upon ad-
missions designedly made out of court does not preclude the prosecutor
from proving statements made by the accused either verbally or in
writing, which either amount to confessions (see succeeding paragraphes)
or form part of the res geste or transaction alleged against him, such
a3, for example, entries in his account books, ete. ’

73. In the following paragraphs the word *‘econfession’ means not
merely o full confession of a person’s guilt, but any statement, verbal
or written (including the giving of s specimen of his handwriting)
which may tend to show that he iz guilty.

74, The rule as to confessions is that hefore a confession can be
received in evidence, it must be proved atfirmatively by the prosecution
that is was free and voluntary.

L B, v. Thorahill (1838] 8 C. & P. 575.
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75, For this purpese a confession is deemed not to be free and Ch. VI

voluntary if it appears to have been caused by any inducement, threat, Conteasion
A . . . . BIOTL

or promise proceeding from a magistrate! or other person in authority when not

or concerned in the charge (e.g., the prosecutor or the person having depmed

the custody of the accused), and having reference to the charge against -

the accused person, whether addressed to him dircetly or brought to

hix knowledge indireetly; and if, in the opinion of the court, the induce-

ment, threat, or promise gave the accused person reasonable grounds

for supposing that by making a confession he would gain seme ad-

vantage, or avoid some evil in reference to the proceedings against him !

Thus, on the trial of A for murdering B, a handbill irsued by the See-

retary of Btate, promising a rewnrd and pardon to any accomplice who

would eonfess, was brought to the knowledge of A, who under the

influence of a hope of pardon, made a confession. It wus held that the

confession was not voluntary.® .

76. A confession does not eesse to be voluntary merely because Confession
it apprars to have been caused by the exhortations of a person in Jsmed
anthority to make it as a matter of religicus duty, or by an induce- voluntary.
ment collateral to the proceedings, or by inducements held out by a
person having uothing to do with the apprehension, prosecution, or
examination of the aerused. Thus, A being charged with the murder
of B, the chaplain of the gaol read the (‘fommination Service to A, and
exhorted him on religious grounds to confess his sins. A in conse-
quence made s confession, and it was held thaf this confession was
voluntary- and admissible in evidence, inasmuch as the induccment
amounted to 8 mere moral exhortation and did not refer to any tem-
poral benefit to be devived by A¢

77. A confession iz deemed to be voluntary if, in the opinion of g‘:gmif:r
the eourt, it is shown to have been made after the complete removal mm:va} of
of the impression preduced by any inducement, threat, or prOmiseiTPJgg:E“iw
which would otherwise take away its voluntary character. Thus, Afh?m, ete.,
is accused of the murder of B, and C, a magistrate, trics to induce A ﬂ"'fmfd )
to confess by promising to try to get him a pardon if he does so. volmiary.
Secretary of State informs ( that no pardon ean be granted and this is
communicated to A. After this A makes a statement, This is a
voluntary confession.® e

78, There are numerous reported cases in which the admissibility 8;!“;':3“
of eanfessions made to, or elicited by, police officers has been discussed; etatoment
and it cannot be said that the law upon the point is even yet absolutely g%é’grl;“
settled. .

The Judges of the King's Bench Division have issued the following
rules for the guidance of the police, and they are of course equally
applicable to persons concerned with the arrest or eustody of military
offenders:—

(1) When a police officer is endeavouring to discover the author
of & crime, there j8 no objection to his putiing guestions in

1A .0, investigating a charge, or an offieer tukipg a summary of evidence, may
be regarded as in the same position for this purpnse as & magistrate.

2 “No statement, by nh accusod is admiseible in evidence againat him unless it is
shown by the prosceution to have been a voluntary statement in the sense that it
has not been obtmined from him by fear of prejudies or lope of adventage exer-
cised or held out by a person in_authorty. The principle is as old as Lord Hale”
—Fhrahim v, B, LK. [1914], A.C. 599,

i R. v. Roswell [1842) Car. & Mamh, 584, citrd a3 an illustration by Steph., Lig.
Ev., art, 22; R. v, Thompson [.R. [1893), 2 OB, 12,

+ R v, Gilham [IR28], 1 Moo, C. C.. 158, ritned by Bteph., Dig. Ev., art, 22,

L * 8teph., Dig. Ev_, art. 22; B, v, Clewer [1830], 4 C. & P., 221,




Ch. VI

EVIDENCE

respeet thereof to any person or persons whether suspected
or not, from whom he thinks that useful information ean be
obtained.

(2) Whenever a police officer has made up his mind to charge
a person with & crime, he should first caution such person
hefore asking any questions or any further questions, as
the case may be.

(3) Persons in custedy should not be questicned without the
usual caution being first administered.

{(4) Ii the prisorer wishey to volunteer any statement, the usual
caution should be administered.
It is desirable that the izst two words of the ususl caution
should be omitted, and that cautlon should end with the
words “be given in evidence.”

{5) The caution %o be administered to a prisoner, when he is
Formeally charged, should therefore be in the following
words: “Do you wish to say anything in answer to the
charge? You are not obliged to say anything unless you
wish to do se, but whatever you say will be taken down in
writing and may be given in evidence.”

{Care should be taken to avoid any suggestion that his
angwers can only be used in evidence against him, as this
may prevent an innocent person making g statement which
might assist to clear him of the charge.

(6} A statement made by a prigsoner before there is time to caution
him is not rendered inadmissible in evidence merely by
reason of no caution having been given, hut in such a case
he should be ceautioned as soon as possible.

{7) A prisoner making a voluntary statement must not he crosa-
examined, and no questions should be put to him about it
except for the purpose of removing ambiguity in what he
has actually said. For instance, if he has mentioned an
hour without saying whether it was moerning or evening, or
hae given a day of the week and day of the month which do
not agree, or has not made it clear to what individual or
what place he intended to refer in somé part of his statement,
he may be questioned sufficiently to clear up the point.

{8) When two or more persons are charged with the same offence
and statemente are taken separately from the persons charged -
the police should not read these statements to the other
persons charged, but each of such persons should be fur-
pished by the police with a copy of such statements and
nothing should be said or done by the police to invite a
reply. If the person charged desires to make a statement
in reply, the usual eaution should be administered.

(3 Any statement made in aseordance with the above rules
should, whenever possible, be taken down in writing and
signed by the person making it after it has been read to
him and he hss been invited to make any corrections he -
mey wish.”

Provided that such rules are observed there can be no guestion
as to the admissibility of the statement. Whether non-chservance
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of them renders & statement inadmissible is perhaps doubtful; but Ch. VI
the better view appears to be that a statement is in law admissible
notwithstanding that it was obtained by a person in authority, and
notwithstanding non-observance of the rules, if the prosecution satisfy
the court that it was nof in faet induced by any fear of prejudice or
hope of advantage as explained in the preceding paragraphs.

79. At the same time it is contrary to the elementary principles of Sﬁt@mﬁnta
Englisk law to endeavour to trap a man into ineriminating himself. jriairly,
Though a confession obtained by fraud or decepticn, or under & promise
of secreey, or from & drunken man, or by unfair questioning, may be
legally admissible, yet the person cbtaining it will expose himself to
judicial censure, and the judge may even consider himself justified
in excluding the statement, if the confession wes an unguarded answer
made in circumstances that rendered it unreliable, or for some other
reason unfair to be allowed in evidence against the prisoner.

80. Facts discovered in consequence of a confession improperly Facts
obtained, and so much of the confession as distinetly relates to those ?ﬁiﬁ?,ﬁ“d
facts may be proved. Thus A, sccused of burglary, make a con-involuntary
fession to a policeman under an inducement. which prevents it from confeman|
being voluntary. Part of it is that A had thrown a lantern into n
certain pond. The fact that he said =0, and that the lantern was
found in the pond in consequence, may be proved.!

81. If a confession is given in evidence, the whole of it {(subject as Whole of

stated in para. 80) must be given, and not merely the parts disad- pge"
vantageous to the accused person, given.

82. A confession may be used as such against the person who makes CO""’?""
it though it was given on oath, and though the proceeding in which oath or in
it was given had reference to the same subject-matter as the proceeding P;;g;gg‘; .
in which it is to be used, sand though the witness amy have refused to® nes.
answer the questions put to him; but if, after refusing to answer such
questions, the witness is improper]y compelled to answer, his answers
are not voluntary.? Thus A was charged with maliciously wounding B.

Before the magistrates A had appeared as a witness for C, who was
charged with the same offence. A's deposition was allowed to be used
againat him on his own trial.?

Statements made by a man when charged before his commanding
officer, or at the taking of a simmary evidence are admissible before
& court-martial, if he was cautioned (see R.P. 4 (E)); but the pro-
ceedings of a court of inquiry, or any confession or statement made at
s court of inquiry, cannot be used as evidence againgt an officer or
soldier before a eourt-martial, unless the court-martial is one for the
trial of an officer or soldier for wilfully giving false evidenee before the
court of inquiry.t

83. The general rule is that a confession is not admiasible as evidence Against

against any one excepl the person who makes it. piio St

admissible.

1 Steph., Dig. Ev., art. 22; B, v. Gould [1840], D C. & T, 304.
2 8teph., THe. Ev., art. o8, -
P R.v, Chﬂd!e_,‘ and Cummins [1860], 8 Cox, Crim. Ca., 365
s R.P. 125A (). The privilege under this R.P. does nut. extend to eivil proceed-
ings; see note 3 therato.
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Rule (8) in para. 78 shows how such a statement may properly be
brought to the notice of another person implicated in the offence who
does not hear it made,

Where one prisoner in the hearing of another makes a confession
implicating that other, it would appear to be admissible against that
other to exaetly the same extent ar a statement made in his hearmg
by any other person—as to which see para. 48 anfe.

{(vi) Who may give evidence

84. As a general rule, every porson is a competent witness. Formerly
persons were disquslified by crime or interest, or by being parties to;”
the proceedings, but these disqualifications have now been removed
hy statute,! add the circumstances which formerly created them do
not affeet the competency, though they may often affect the credibility,
of a witness,

85. Under the gvner&l law as it stood before the (riminal Kvidence
Act, 1898, came into forer, a person charged with an offence was not
competent to give evidence on his own bebalf, but many exceptions
had been made to this rule hy legislation, and the rule itself was finally
abolished by that Act. Under the present law a person charged is
a competent witness for the defence if he wishes to give evidence.

8o, too, under the law as it stood before 1898, persons jointly charged
and being tried together were mot competent to give evidence cither
for or against esch other. Under the present law a person charged
jointly with another is a competent witness for the defence, but he
aannot. he ealled against his will by his co-defendant. If, therefore,
an accused thinks that the evidence of a person whom it is proposed
to try with him is material to hig defence, but will not be gwen
voluntarily, he should claim a separate trial.?

An acensed person who gives evidenee for the defence may be cross-
exgmined hy his eo-defendants, and alse by the prosecution with a
view to establishing either his own guilt or that of his co-defendants.?

If the prosecution find it necessary to call one suspected participator
in a erime as & witness against the others, the proper course is not to
artaign him with them, or (if he has been so arraigned) fo offer no
cvidence and take a verdict of acquittal. He can also be called if
and when he has himself pleaded guilty.

86. The evidence of an aceomplice is admissible against his principal,
and vice versa, subject, if they are tried together, to what has been stated
in the preceding paragraph. As has been stated in para. 45 the evidence
of an accomplice should always be received with great caution.

U Bvidense Acts, 1543 and 1851; Criminal FEvidence Act, 1808, The provisiona of
the last.-mennoned Act were, in accordunce with 5. & of the Ast, applied to courts-
martial by R.P. 73 (I}).

2 %e R.I'. 16,

v. Macdonell o Mecdonald [{lQ(}i}ll 2 Cr, Apgs Rep. 422, K. v. Hadwer LB,
[19!!2] 1 K.B. 882; R. v. Pgui L, H. {1820], 2 K.B.
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87. The wife of a persen charged iz now & competent witness, Ch. ¥I
hut, except in certain special cases!—
(i} Bhe can only give evidence for the defence; and,
(ii) She can only give evidence if her husband applies that she
should do so. .

These restrictions apply only to lawful wives.

88. A witness is incompetent if, in the opinion of the court, he In“om -
does not appear to have sufficient discretion. Thus an idiot ca.nnot;ﬁ?.fy,rga},
give evidence, but if a persen of unsound mind is tendered as a witness,

‘he may be sworn and give evidence, provided that the eourt consider
that he is of competent understanding and is aware of the nature and
obligation of an oath.?

89. A witness unable to spesk or hear is not incompetant, but may Desf snd
give his evidence by writing or by signs, or in any other manner in suns not in-
which he ean muke it intelligible, but such writing must be written competent.
and such signs made in open court. Iividence so given is deemed to
be oral evidence.®

LEvidenee not intelligible to an accused must be translated to him
if he is not defended by counsecl: if he is so defended, then, with the
approval of the judge, this requirement may be waived.

90. An infant may be sworn as a witness im any ecriminal case Chhoren®
provided that such infant understands the natare and moral obligation
of an path. But where a child of tender years who is put forward as
witness does not, in the opinion of the court, understand the nature
of an oath, his or her evidence may be received though not given on
oath, in the opinion of the court, the child is possessed of sufficient
intelligence to justify the reception of the evidence and understands’
the duty of speaking the truth; such evidence, however, requires to be
corroborated (see para. 45 ante).®

91. The particular form of the religious belief of a witness or his¢lkiou
want of religious belief, dees not affeet his competency. 1f he takes immaterial
an cath he may take it with such ceremonies and in such manner as xt*e‘;“?“'
makes it binding on his conscience.t If he objects to take an ocath o
on the ground that he has no religious belief, or that taking an oath is
contrary to his religivus belief, be may make a selémn affirmation or
declaration.’

92, A member of a court-martial is a cémpetent. witness in favour C;Jﬂ'lper_ﬁnny
of the aceused, and might, as such, be sworn to give evidence at any of murt 1o
stage of the proceedings; but the Army Act and Rules of Procedure give
direct that & withess for the prosecution shall not sit on a court-martial evidence.

for the trial of any person aguinet whom he is a witness.?

Cunpetency
of wite,

1 The specisl cages in which a wife can be valled as a witness either for the prose-
eution or for the defenve, and without tho consent of the persen charged, are where
tha accused 13 charged with an offence under the following cnactmenta:— ss. 48-05
of the Offencea against the Person Act, 1861; sa. 12 and 16 of the Married Women's
Property Ant, 1882; the Oriminal Law Amendment Act, 1885; the Vaegraney Ael,
. 1895? the Immoral Traffic (Scotland) Act, 1902; the Children Act, 1808 (Part 10

the Criminal Law Amendment Act, 1012 & 7: the Vagraney Act, 1824, a. 3; the
Punishment of Inecst Aet, 190%; Mental Deficiency Act, 1013, a. 56; Criminal Justice
Administration Act, 1914, 5. 38, The same tule spplies in cases in which the wiie
is hy eommon law s competent witness sgainst her husband, i.e., where the proceeding
ia a%s.inat thr hushand for bodily injury or vielence inflivted on his wife,

2 Bteph., Dig. Ev., art. 107,

4 Children Act, 190%, 5. 30 s5 amended by the Criminal Justice Administration
Act, 1914; & 28 (2); see alag Critninal Law Amendment Act, 1885, a. 4,

4+ R.I'. 30; and see Oaths Act, 1838,

¢ Oaths Act, 1835, a, 1; ALA. 52 (4): R.P. 82, Bee nleo Oatha Act, 1909,

4 A 50 (3); R.P. 19 (B) (i) and 106 (D).
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93, It will be seen that the effect of the successive enactments which
have grudually removed the disqualifieations attaching to various
classes of witnesseca has been to draw a distinetion between the
competency of a witness and his credibility. No person is disqualified
on moral or religious grounds, but his character may be such as to throw
grave doubta on the value of his evidence. XNo relationship, except to
u limited extent that of husband and wife, excludes from giving
evidence, The parents may be examined on the trial of the child,
the ¢hild on that of the parent, master for or against servant, and
servant for or against master. The relationship of the witness to
the person preferring the charge or the accused in such cases may
affect the eredibility of the witness, but does not exclude his evidence. -

(vii) Privilege of witnesses

94, It by no means follows that, because a person is compelent
to give evidence, he is therefore compellable to do so. There ure
many ¢ased in which a witness before a civil court may decline to
answer a question or produce a document, and the like privileges are
expressly extended by statute to witnesses before court-martial.t

95, A witness (other than the accused himself when giving evidence
on his own application, and as to the offence wherewith he is charged),
cannot be compelled to answer a guestion if the answer would, in the
vpinien of the court, have a tendency to expose him to any criminal
charge, penslty, or forfeiture, or to any military punishment. In
practice the court should warn o witness that he cannot be compelled
to answer any question tending to ineriminate him; but & witness
himself is not the sole judge whether his evidence will bring him inte
danger; the eourt must be satisfied that there really is reasonable
ground to apprehend any sueh danger, and any doubt upon the matter
wili be solved in favour of the witness,

96. Where the accused offers himself as a witness he may be asked
any gquestion in cross-examination, nothwithstanding that it would
tend to incriminate him &s to the offence charged. But he may not
be asked, and if he is asked must not be required to answer, any
question tending to show that he has committed, or been convicted
of, or been charged with, any offence other than that wherewith he
iz then charged, or is of bad eharacter, unless—

(i) The proof that he has committed or been convicted of such
other offence is admissible evidence to show that he is
guilty of the offence with which he is then charged; or,

{ii) He has personally or by his advocate asked guestions of
the witnesses for the prosecution, with a view to establish
his own good character, or has given evidence of his good
charscter, or the nature or conduct of the defence is suech
a8 to involve imputations on the character of the witnesses
for the prosecution; or,

{iii) He has given evidence against any other person charged
with the same offence.?

A.A. 128, apd TLP. 73 {B).
P80,



EVIDENCE 97

He may not be asked questions tending to criminate his wife, Ch. VI
Evidence tending to show that the acgused has been guilty of eriminal -
acts other than those covered by thke charge iz only admissible in
the circumstances mentioned in para. 21 el seq above.

97. The privilege as to ineriminating answeors does not cover anawers Privilege
merely tending to establish a civil liabikty. Xo one is excused from oo to
answering a question or producing s document only because theanswers
answer or document may establish or tend to establish that he owes SOy "8
a debt, or is otherwise liable to any civil suit, either at the instanceliability.
of the Crown or of any other person.t

98. The privilege of not answering for the above reasons is the W_ha.li
privilege of the witness, and therefore he may waive it, but the privilege 5.0 05"
mentioned in the following paragraph is for the proiection of other waived by -

parties, and eannot be waived except with their consent. wibness.

99. No one can be compelled to give evidence relating to any affairs Evidence ag
of State, or as to official communications between public officers fo50er ol
upen public affairs, except with the permission of the officer at the
head of the department concerned. This class of privilege is based
on considerations of public policy. ' '

On this principle, a eonfidential report, or letter, or official information
of a confidential character, although it may refer to matters which a
eourt-martial may have decided to be relevant fo the inquiry before
it, cannot be produced or disclosed except by consent of the superior
authority; and this consent is refused if the production or disclosure
is considered detrimental to the public service. Proof of the refusal
should be laid before the court by the examination of & witness, or.
by a written communication, resd in open court, and attached to the
proceedings.

100. 85 also, the proccedings of a court of inquiry cannot be called Privilege as
for by courts-martial, nor witnesses examined as to their cont;enta&i;f,‘igg"3[““‘2‘;‘;};.t
nor is any confesaion or statement made at a eourt of inguiry admiaaible of inquiry.
against an officer or soldier before a court-rmartial.  The only exception
to this rule is in thé case of a court-martial held for the trial of an
officer or soldier {or wilfully giving false evidence hefore the eourt
of inquiry?

101. Again, in cases in which the Government is immediately Inionmation
concerned, no witness ean be compelled to answer any question the®® . .
angwer to which would tend to discover the names of persons by or of offences.
to whom information was given as to the commission of offences.

It is, as a rule, for the court to decide whether the permitting of any
such question would or would not, in the eircumstances of the particular
case, be injurious to the administration of justice.?

102. A husband is not compellable to disclose any communieation gfi‘gz‘suni'
mude to him by his wife during the marriage; and a wife is not com- during
pellable to disclose any communication made to her by her husband merrisee.
during the marriage. .

103. A legal adviser is not permiited, whether during or after the Professional
termination of hie employment as such, unless with his chient's express oot
eonsent, to disclose any communication, oral or documentary, made

' 46 Geo, ITI, 6. 37.

* Hoe ploo pars, 82 above, and R.P, 1234 (G).

#.8teph., 1]% KEv., art. 113. .
+ Crimiral Evidence Act, 1593; and R.F. 50 (E).

.
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to him as such legal adwiser, by or on behall of his client, during, in
the eourse of, and for the purpose of his employment, or to disclose
any advice given by him to his client, during, in the sourse of, and for
the purpose of such employment. But this protection does not extend
toi—-
(1) Any such communication if made in furtherance of any
criminal purpose;
(2} Any fact with which the legal adviser hecame a(‘quamted
otherwise than in his character az such,

The expression “legal adviser” jncludes barristers and solicitors,
their elerks, and interpreters hetween them snd their clients, and the
person representing or assisting the accused during trial before a
court-martial.l

104. Medical men and clergymen are not privileged from the dis-
closure of communications made to them in professional confidence,
but it is not wsual to press for the disclosure of eommunications so
made to clergymen.

105. The questions, whether answered or not, should be entered
on the proceedings. When the witness claims the privilege of not
answering, it is for the eourt to decide whether the question is within
any of the exeeptions, Courts-martial, like other courts, should in
practice interpose by informing a witness, at the time when a question
is put to him, that he is not hound to answer. Any sueh interposition,
and any claim of privilege by the witness, and the fact whether the
wilness is required to answer or not, should be noted on the pro-
ceedings.

(viii) How evidence is lo be given

106. The mode in wheh evidence is to be given before courts-
martial is fully dealt with in the Rules of Procedure, to which tlm
follewing paragraphs must be taken as supplemental

107. It will be the duty of the court in every case to see that the
rules ol evidence are strictly conformed to. The following points
will require special attention in relation te any svidence that ma)
be tendered:—

{a) That it is rclevant to the issye.

{b) That it is the best evidence procurable.

fe) That it is not within the rule rejecting hearsay evidence.

(i) That (except in the case of experts) it is not & mere expression
of opinion,

(¢) That if it is a confession or adinission, it is legally admissible.

(f) That if it is & document, it is legally admissible and properly
put in evidence?

{¢) That no document or other thing which has not been properly
put in is used for the purposes of the trial?

lbltre h., Dig. Ev., art. 115.

o u:n:,nt i aald to be “put in” when it i= produced to the court, and, anless
uuhcamon by u witness is unnecessary (para. 38), properly verified. It should be
nuted that & document which i3 used by a wltness merely for the purpose of refreshing
his micmory {3 not produced to the court or “put in.

t This musi, however, be taken subject to the qualificution that for purposes of
deatification, ete., any documnent or thing may be shown to a witneas befure it haa
peen formally proved sad put in.  See para. 112
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(h) That any witnesses caled are legally competent te pgive Ch. V1
evidencen, . —

(i) 'FThat any document with whith a witness proposes to refresh
his memory can legally he used by him for the purpose,

(k) 'That the examination ol witnesses is fairly and properly
condusted,

108. This last point requires o little more detailed notice. The Esamina.
examination of a witness by the person who calls him ja called his t‘l,?,'_'ng:m,
examination, or direct examination, or cxamination-in-chief; and
on this examination the questions must be relevant to the issue, that
is to say, must relate to the matters in issue at the trial. The court
must see that a witness i8 not compelled to answer any question in
tespect of which he is cntitled to. elaim privilege; and must also seoe
that, as far as possible, a witness is so dealt with that his honest helicf
is obtained from him. :

109. Accordingly, a witness must not be asked in cxamination- eaging
in-chief leading questions, that is to say, questions suggesting the answer auestions.
which the persen putting the question wishes or expeets to receive,
or suggesting disputed facts, as to which the witness is to testify.

For instance, a witness must not be asked, “Did the aecused then go
into the barrack-room?” but “What did the accused do next?’” If
it were not for this rule a favourable and dishonest witness might be
tade to give any evidence that is desired. It would be mere waste
of time to enforee the rule where the questions asked are simply intro-
ductory and form no part, of the real substance of the inquiry, or where .
they relate io mattcrs which, though material, are not disputed,
But where a question relates to a contested point, which is either
directly conclusive of the matter in issue, or directly and proximately
connected with it, the mle should be strictly enforeed, and no question
should be allowed in a form which directly or indireetly suggests to
the witness the answer degired, er whieh, embodying a material fact,
admits of a conchisive answer by o simple “Yes” or “No.”

110. Care must, however, be taken in enforcing this rule not to Test of what
exclude questions which do not really suggest an answer, but merely ’&Teéff;l;g
direct the attention of the witness to the subject as to which he is
questioned. It is often, indeed, extremely diffieult. in practice to
determine whether or not a question is in & leading form, and in all
such eases the real test should be whether or not the examination is
heing conducted fairly and with the ohject of clieiting the honest
beliaf of the witness.

111. The following may be taken as examples of fair snd unfair Bxmples of
cxamination of 8 witness. Suppose a mun to be charged with the {;‘fa’i}“d
murder of another by stabbing, the body having been found at the questions.
upper ond of a cortain street, and g witnesa to be called to speak to
the sircumstances in which the blow was struck.. There would be
no ohjection to asking the witness-—

If he remembered the 12th August, and—
If he was in North Street about noon-on that day.

These questions, though in a leading form, are merely introductory.
If the defence of the accused was that he had struck the blow, but
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that he had done it in self-defence, there would be no objection to
going a little further and asking—
Whether he saw the deceased and the accused there.
But from this point all 1sading guestions should be avoided, and the
examination should be continued in some such form as this:
In what part of the street were the aceused and decemsed when
von first saw them? :

How far were you from the accused and the deceased?
Tell us in your own words exactly what passed.
To ask, instead of the first question— ]

Were you at the upper end of the street when you first saw them?
would be highly improper, as it might be very important in gonsidering

whether or not there had been a long quarrel or scuffle, to know

whether they had moved far from the place where the witness first
saw them to the place where the body was found. It would obviously
be still more improper to ask,
Did you see the accused go up steslthily behind the deceased
and strike him a blow with & knife? .
or any question of that character.

If, on the other hand, the defence set up were an alibi, it would be
improper to ask directly after the introductory questions—
Whether the witness saw the deceased and the accused there.
The questions in that event should rather he-—
Whether he saw anyone there.
Whether he could identify them.

Whether he can identify anyone in court as having been present,
though, finally, if an answer could not be got in any other way, the
attention of the witness might be called to the accused, and he might
be distinetly asked,

Whether he saw that person there:
But this should not be done until the witness had said that he saw
some person there, and that he would know them again.

112. The rule in these cases is, that the attention of a witness who
has alluded tc any person or thing, may be ecalled te a partieular
person or thing for the purpose of identifieation, and that the witness
may be asked direetly whether that is the person or thing to which
he alluded; but in practice this should only be donc after examination
in the ordinary way has failed to elicit any distinct replies. When any
article, such as a stick, belt, or document, is produced in court for
the purpose of identification, the witness may be asked such ques-
tions as:—Whether he recognizes it, and whether he saw anything
done with it, or to it; but such a question ar:—Whether he saw A
strike B with the stick or belt, or whether he saw A make an alteration
in the document, should not be admitied.

113. Of course, if a person ealls a witness and the witness
appears to be directly hostile to him, or intercsted on the other side,
or unwilling to give evidence, the reason of the rule fails, and the
court should allow the person ralling the witness not only to ask
him leading guestions, but to cross-examine him, and to treat him
in every respect as though he were a witness ealled by the other
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side except that (as he had becn put forward as worthy of credit by Ch. VI
the person cglling him}) that person must not be permitted, either by -
eross-examination or by direct ewdence, to impeach his credit by

genteral evidence of bad character.!

114. When the examination-in-chief ia finished the opposite party Rulesasts
cross-examines the witncss, Tn cross-examination leading questions Siieation.
and questions not directly bearing on the issue may be put, and must
be answered, as the cross-examining party is entitled to test the exam-
ination-in-chief by every means in his power; and questions are often
put in cross-examination for the sole purpose of putting a witness whoe
is supposed to have learnt up the story, off his guard. Questions also
may be put in cross-examination which tend either to test the accuraey
or eredibility of the witness or to shake his credit by impeaching his
motives or injuring his character, though such questions cannot be put
on the cxamination-in-chief or re-examination.

115. Questions which assume that facts have been proved which Further
have not been proved, or that answers have been given contrary to the 32?,’0‘:;_“"““
fact, are improper and should not be allowed even in cross-cxamination. ammma
Agam, though gquesticns not directly bearmg on the issue may be®
aeked, o witness should not be pressed in cross-exainination as to any
" facts, which, if admitted, would not affect the matter at issue or his
credibility. If the person cross-exarmining intends to adduce evidence
contradicting the evidence given by the witness, he should be required
to put to the witness in cross-examination the substance of the evidenee
which he proposes to adduce, in order to give him an opportumty of
retracting or explaining. )

A witness under cross-examination may be asked any questions
which tend to test his sceuracy, veracity, or credibility, or (except in
the ease of & witness originally called by the person cross-examining
him} to shake his credit by injuring his character. Butl a witness may
of course decline to snswer a question as to which he is entitled to
claim privilege, and the right of asking guestions tending merely 1o
discredit, a right which has sometimes heen seriously abused in eivil
eourts, is qualified in the ease of trials before courts-martial by Rule
92 of the Rules of Procedure.

116. Evidence ecannot be given to contradiet t.he answer of any Exclusion
witness to & question which only tends to shake bis credit by injuring & Sidente
bis character, cxeept — tradict

{i) Where the witness is asked whether he hag ever been convicted :omq.f;i,%;,
of any felony or misdemeanour and denies or refuses to testing
answ 01‘2 veracity.

{ii) Where he i.a asked a question tending to show that he is biased
or partial;

(iii) Where he has previcusly made inconsistent statements, :
{iv) Where he can be shown to be a notorigus liar.

Tn the first two cases proof may be given of the truth of the facts
suggested. The other twoe cascs arve dealt with in the foliowing para-
graphs.

i17. A witness may be asked whether he hag, on a preﬂous oceagion, Cross

ezam:mtwn 1Y
made a statement relative to the issue and inconsistent with his present o previous

statementa.

t Criminal Proeedure Act, 1865, 1. 3.
? Criminal Proceduro J\(‘t. 1865, = 6. Such questions could nel be put to an
accused person giving evidence exeept ib the cases menticoed in para. 98,
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testimony, the circumstances of the supposed statement being referred
to sufficiently to designate the particular ocecasion, and if he does not
admit that he made such a statement, proof may be given that he did
in fact meke jt. The summary of evidence may be used to prove any
statement which the witness made, and which it is proposed to con-
tradict, and evidence may be called to prove that the evidence of a
witness, though consistent with the summary, i=s not consistent with
the evidence given by him at the invostigation before the commanding
officer. - Such a question may be put, even though the statement may
have been in writing (notwithstanding the rules as to documentary
evidence), and even without the writing being shown to him er proved
in the first instance; though it should be shown to him afterwards,
and his attention called to those parts of the writing which afe to be
used to contradict.him, as otherwise the contradictory proof cannot be
given.!

118. The eredit of any witness may be impeached by the adverse
party by the evidence of persons who swear that they, from their
knowledge of the witness, believe him to be unworthy of eredit on his
ozth. Such persons may not, on their examination-in-chief, give
reasons for their belief, but they may be asked their reasons in eross-
examination, and their answers cannot he contradieted. When the
credit: of a witness js so impeached, the party who called the witness
may give evidence in reply to show that the witness is worthy of credit.

119. At the conclusion of the cross-examination the person who
called the witness may, if he pleases, re-examine him; but the re-
examination must be directed exclusively to the explanation of matters
referred to in cross-examination; and if new matter is, by permission
of the court, introduced in re-cxamination, the other side may further
cross-examine upon it.

120, After the re-examination of a witness is closed, the court often
ask him questions to clear up some point wlrich they regard as material.

Frequently, too, the court recall a witness, or allow him to be re-
realled for Further examination; and sometimes they even call and
examine a witness who has not heen called by either party.? In any
of these cases the party affected by the answors should be allowed to
sugpest further questions, or to eross-examine {as the ease may require)-

If a witness is so called or recalled after the case for the accused ix
closed, the accused should alse be allowed to give further evidence in
rebuttal, and to comment upon the fresh evidence if he has already
made his addross.?

t Criminal Procedure Aet, 1865 6. 4, 5

: Bap R, v, Jeckson [1919] 14 Cr, App Rep. 41; R. v. Dom Harrie LR, [1027)
2 KR, 587.

4 Hec R.P. 85, 86,
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CHAPTER VII

OFFENCES PUNISHABLE BY ORDINARY LAW

Introductory

1. Sections 4 to 40 of the Army Act specify the various military Lisbility of
Wences of which a person subject to military law may be guilty. moldiet 40 11
Che sections embrace not only offences againat diseipline, but also as military
sfences against the persona and property of persons subject to military law.
aw. Nearly all the offences of which a soldier ean be guilty as a
soldier and as againgt another soldier are included in these sections.

A soldier, however, is not only a soldier but a citizen also, and as
such is subject to the civil as well as to the military law.  An act which
sonstitutes an offence if committed by & civilian is none the less an
pffence if committed by a soldier, and a soldier not less than a civilian
can be tried and punished for such an offence by the civil courts.?

2. In order to give military courts complete jurisdiction over luriadiction
goldiers, courts-martial are authorized to try and punish soldiers for of militery
civil offences, namely, offences which, if committed in England, are eivil
punichable by the law of England. offent

They are not allowed to try the most serious offences’—treason,
murdsr, manslaughter, treason-felony, or rape-—if those offences can,
with ressonable convenience, be tried by a civil court. They are,
therefore, prohibited from trying any such offence if it is committed
in the United Kingdom, or if it is committed anywhere else in the
King's dominions, except Gibraltar, within & hundred miles from a
place where the offender can be tried by a eivil court, unless indeed the
offence is committed on active service.

Subject to the above cxeeptions, a court-martial can try all eivil
offences of & soldier wherever committed.

3. But though this wile power of trial is given, it is not as a rule Principles
expedient to exercise the power universally. ?;‘I’ri‘;‘:l‘ilggm

Where troops are stationed at places having no available civilshould bo
courts under British judges within a reasomable distance, or are gta- exercisad.
tioned in a foreign country, and the only law to which the troops are
stbject ig administered by military tribunals, it is necessary to try all
offences committed by soldiers by courts-martial.

But in the United Kingdom, in the Dominions, and in most of the
colonies, where thero are regular oivil courts close by, it is, as a general
rule, desiralile to try by a civil court a civil offence committed by a
person subject to military law if the offence is one which relates to the
property or person of a civilian, or if the civil authorities intimate &
desire to bring the case before a civil court.

This general rule is, however, subject to qualifications. The line
dividing the military from the civil offence may be narrow. The
offence may have been committed within the barracks or military

T A4 41 (A), 162 (2), and Ch. VIIL
TAA 41 :
80195—7
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lines. There may be a doubt whether the person affected by the
offence is or is not a eivilian. The soldier may be one of a body of
troops about to sail abroad. There may be reasons making the prompt
inflistion of punishment expedient. Inany such case it may be desirable
to try the offence by court-martial.

There may be alto considerations arising out of the importance of
meintaining discipline. If offences of a particular kind, or offences
generally, are rife in & corps or ab & station, it may be necessary, for
the sake of discipline, to try every offence, whether civil or military,
by court-martial, so that the punishment may be prompt and in aecord-
ance with the requirements of discipline. h

The heinousness of an offence ig also an element for cons{deration.
A trifling offence, such ag would, if tried before & sivil court, be properly
punishable by & small fine, may well be punished by the military
tribunal immediately, especially if the case is one in which stoppages
may be ordered to make good damage occasioned by the offence.
On the other hand, a very serious offence, especially one which would
crdinarily be tried by & jury, had better be relegated to the civil court,
as should also any case where intricate questions of law are likely to
arise. :

4, The object of this chapter is to give some deseription of the eivil
offences which may come before courts-martial. The list is not
exhaustive, as no seientific elassification of offences has been attempted,
but the more common offences have been treated in greater detail
than those which experience shows rarely, if ever, to come within the
cognizance of courts-martial 2

Before proceeding to & deseription of the verious offences it will be
convenient to diseuss, first, the punishments which may be awarded,
and, secondly, the general vrinciples as to eriminal responsibility,
principles, it must be remembered, which are applicable to military
not less than to civil offences.

. {i) Punishments

5. Section 41 of the Army Act specifies the punishments which
may be awarded for the most serious offences, i.e., treason, murder,
manslaughter, treasonfelony and rape. With regard to every other
civil offence, the effect of the section ia to empower courts-martial to
award a8 a maximum punishment either, in the case of an officer
cashiering, or in the case of a soldier two years’ imprisonment, with or
without hard labour, or the punishment which under the eivil law may
bo awarded for the offence. This rule is, of course, subject to the
general limitation on the powers of punishment by district courts-
martial® and to the general prohibition applicable to all courte-martial
against awarding & period of imprisonment exoeeding two yesrs or
penal servitude for a term less than three years! In the table at the

LAA 138 (3). .
2 To thase Who wish for a more detailed knowledee of the sriminal law of Eng-

land the following authorities are recommended=— Russell on Crimes and Mlisde-
meanours, Archbold's Pleadin% and Evidenve in Criminal Cases, Kenny's Qutlines
of Crimingl Law, Btephen's Digest of Criminal Law, Btephen's General View of
tha Criminel Law, the Report of the Crimjoal Code Bill Clommission, 1879, and
the Article on Critminal Law and Procedure in Halsbury’s “Taws of Englund.” A
convention summary of the law relating to each partieular offence will be found in
tho Encyelopedia of the Laws of England (edited by Mr. A, W. Renton), under
the proper headinﬁ . : .

BAAL 4R (D). ‘nder this provision a district court-rnarfial may awnrd any punigh-
ment except death or penal servitude, but cannot try an officer.
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end of thiz chapter will be found the punishments whick a eivil court
can award in respect of each of the offences described in the chapter.
A comparison of the various punishments will be a guide to the court
25 the the heinousness of each offence inthe eye of the law. It must
be remembered that each punishment specified in the table ia & meximumn
and that, except in the case of murder, any less punishment may be
awarded by a court-martial for a civil offence even if such punishmens
is not one which a civil court could have awarded, e.g., discharge with
ignominy from His Majesty’s service. In awarding punishment for
civil offence s court-martial should be puided by exactly the same
principles as those which guide them in punishing military offences.?

(ii) Responsitility for Crime

Ch. VII

6. Tho general rule is that a person is responsible for the natural Criminal
consequences of his acts. But there are cases in which it would he I3SE="

obviously unfair to make a person criminally responsible for doing a
particular aet, though in ordinary cireumstances such an act weuld be
an offence.

bility.

7. A child is considered to be incapsble of .committing an offence Children.

before the age of eight years®; and any act of a child between the
ages of eight and fourteen can only be held to be an offence if it is
shown affirmatively that the child had sufficient ecapacity to know the
nature and consequences of his act, and to appreciate that he was
doing wrong.

8. A perzon cannot be convieted on a eriminal charge in respect of Insane
an act done or omission made by him if it is proved that at the time persons.

when he did the scf or made the omission he was labouring under
such defeet of reason through disease of the mind as made him in-
capable of knowing the nature and quality of the act he was doing,
or, if he did know it, that such an act was wrong.! Thus, il a man
kills another under the insane delusion that he is bieaking a jar, he
will not be criminally responsible.

Every person is, however, presumed to he sane and to be responsible
for his aets until the contrary is proved, and it must, therefors, be
clearly established by the defence that the aceused is brought within
the terms of the exception as sbove Iaid down before he ean have the
benefit of it. Unlecs a person iy brought strietly within the terms of
the exception it is no excuse whatever to show that his mind is affected
by disease. For instance, the fact that a person is under the delusion
that his nose is made of glass will not in any way excuse him if he
commits an offence, unless he ean prove that the delusion had a eon-
nection with the offence.

It is immaterial whether the unsoundness of mind is permanent
or onfy temporary, whether it is duo to natural imbecility or produced
by disease, or whether the diseasc itself is due to the sufferer's own
dissipation, as, for instance, in the case of delirdum fremens.

TAA 44, (b} and i) and proviae (1s),
% Bee Ch, V, paras, T6-56.
2Children and Young Perzons Act, 1033, a. 50,
- ¥ When on the trigl by court-martial of a person charged with an offence it appears
that such person did thz act or made the omission with which he is charged hut that
he was insane st the time when he did or made the same, the e¢ourt must find apecially
the fact of his insanity—A. A, 130 (2).
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9, Temporary intoxication (from liquor or drugs)—as distinet
from mental disease, which aleoholism, ete., may bring on—is not
(if voluntary) in itself an excuse for crime; but evidence of drunken-
ness which rendered the accused incapable of forming the specific
intent essential to constitute the crime must be taken into consideration
together with the other facts proved in order to determine whether or
not he had that intent.

Evidence of drunkenncss falling short of a proved incapacity In
the aecused to form the essential intent, and cstablishing merely that .
his mind was sffected by drink so that he more readily gave way .to
some violent passion does not rebut the ordinary presumption that a
man intends the natural consequences of his acts.! :

10. An act may also be excused if committed by a person acting
in subjection to the power of others, provided that he is compelied
to act &a he does by threats of death or serious physical injury, con-
tinyed during the whole time that he so acts, and that the part taken
by him in the unlawful act or bets is throughout strictly a subordinate
part. '

11. In extreme cases an act may sometimes be justified on the
plea of necessity, if it is done by a person in order to avoid inevitable
and irreparable evil to himself or those whom he is bound te protect,
though, or course, the act must not be disproportionsate to the end to
be attained, nor must more be done than is absolute necessary to
attain that end.! Thus, if the captain of a steamer, without any
fault on his part, finds himself in such a position that he must either
change his course or run down a boat with twenty people in 1t, he is
justified in changing his eourse, although by so doing he runs & risk
of swamping & boat with two people in it. i

12. Ignorance of Iaw is mo defence to a eriminal charge. Thus,
if A, a foreigner unacquainted with the law of England, kills B in a
duel fought in England, A’ act is murder, although he may have
supposed it to be lawful. But ignorance of law may properly be
taken into consideration in determining the amount of punishment to
be awarded.

13. Ignorance or mistake of fac! may, in some cases, be an excuse;
thus, an honest and reasonable belief in the existence of facts which,
if true, would make the aet with which & person is charged an innocent
act, would generally provide a good defence. But this excuse will
not avail & person if his ignoranee proceads from wilfulness or negligence.
In some fow cases?, even an honest and reasonable belief will not protect
& man, if he is actually mistaken, and a man therefore does the act
at his peril.

14. The responsibility of a person for the natural conseguences of
his acts is not limited to the simple case where he is present, and
actually commits an offence with his own hand. Thus, if & soldier by
design or through eriminal {(i.e., culpable) negligence mixes a ball
cartridge with blank cartridges, he will be criminally responsible if
injury results, even in his absence.

1 Diivector of Pub. Pros. v. Beard, L. R, [1920) A.C. 479,
t Bee para, 30 (post) us to self-defence.
1 See para. 38,
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15. Again, where a person commits an offence through the mediym Innacent
of an innocent agent, he is eriminally responsible even though ahsent agent.
when the offence is committed. Thus, if a soldier, knowing & note
to be forged, induces a comrade, who does not know it to be forged,
to get it ehanged, or, knowing that a pair of boots does not belong to
him, induces s comrade to steal them by representing that they were
his own property end not the property of the actual possessor, in beth
these eases the soldier, but not his comrade, is eriminally responsible.

16. If a person is present at the commission of an offence and aids Agsi!tinl:
and abets its commission by another person, he is responsible as theugh otience.
he had committed it himself. But it is not necessary that he should
be actually present as an eye-witness or ear-witness of the transaction;
he i3, in law, present aiding and sbetting if, with the intention of
giving assistance, he is near enough to afford it should occasion arise;
thus, if two or three men go out together to commit a burglary, and
one waits at the corner of the street to keep watch while the others
commit the burglary, the watcher will be guilty of burglary equally
with the others On the other hand, if the offence charged involves
some special intens, it must be shown that the assistant was cognizant
of the intentions of the person whom he assisted; thus, on a charge of
wounding with intent to murder, it must be shown that an assistant
not only aesisted the principal offender in what he did, but also knew
what his intention wag, before the former can be convicted on the full
charge.

17. If several persons combine together for an unlawful purpese Common
or for a lawful purpose to be effected by unlawful mesns, each is ™%
responaible for every offence committed by any one of them in further-
ance of that purpose, but not for any offence committed by another
member of the party which is unconnected with the common purpose,
wnless he personally instigates or assists in “ifs commission. Thus,
if & police officer goes with an essistant to arrest A in a house and all
the occupants of this house combine to resist the arrest, and in the
struggle the assistant is killed, the occupants are responsible.  But if
two persons go out to commit theft and one unknown to the other
puts & pistol in his pocket and shoots a man the other is not responsible.

18. A person is in all eases fully resgonsible for any offence which Instigating
is committed by another at his instigation, even though the offence &n effence.
may be committed in a different way from the one that he suggested;
a8, for instance, if 8 person were to instigate another to murder a man
by shooting him, and the murderer stabbed the man instead, the
instigator would #till be responsible. Further, he is responsible for
any other offence which may, and was likely to result from such in-
stigation. But a person will not be responsible for an offence which
ke may have instigated another to commit, if he countermanded its
execution, and notice of the countermand wae received by the person
instigated before the commission of the offence!: nor where he instigates
one offence will he be responsible for the commigsion of ancther un-
connected therewith.

1 Of course, though the execution of the crime was countermanded, the instigator
would still be liable to be prosecuted for the misdemesnour of inciting to cormmit
an offence, though not for the offence itself,
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1%. Merc knowledge that a person iz about to commit an offence,
and even conduct influenced by such knowledge, will not make a
person responsible for that offence unless he docg something actively
to encourage its commission; for instance, if a man knows that two
others are going to fight a prize-fight, and acts as stake-holder, but
takes no part in the circumstances atiending the fight, at which he
is not present, and one of the prize-fighters is lrillcd, the stake-holder
will not bo responsible for his death,

20, When a person i3 responsible for an offence under paras. 186,
17 and 18, be is equally responsible and liable to the same pynish-
ment as the principal offender; he may be triod before the prineipal
offender has been tried and may be convicted even if the principal
offender has been acquitted. Such a person if neot present either
actually or censtructively at the actual commission of the offence is
called an acecssory before the fact, if the offence is a felony.

21. A person may in some cases ineur eriminal responsibility, even
after an offence has been committed, if the offence s a felony,! and
he becomes what is called an accessory after the fact, f.e., if he assists
the felon to evade justice (knowing that he has committed a felony)
either by ecomforting, hiding, or otherwise metively assisting him, or
by opposing his apprehension, or rescuing him from arrest, or by
voluntarily permitting the felon to escape from hiy ecustody where the
accessory i3 himaself the custodian. Merely allowing a felon to eseape,
without giving him active assistance, will not make a person not being
his custodian an accessory after the fact. All persons who, in felonies,
would be accessories after the fact, are, in misdemeanours,! principals
and may be charged and punished as such.

22, An attempt to commit or to procure the commission of an
offence i3 in Hsell an offence and renders a person eriminally responsible
even though th eattempt is unsuccessful 2

A mere intention to commit an offence unaceompanied by acts will
not amount to an actusl “attempt,” nor will acts themselves if they
are merely preparatory to the commission of the offence. For instance,
if a man pgoes to Birmingham to buy dies to make bad money, the
mere going there Ia not an attempt to make bad money. Bome act
must be done which i3 more than an intention or preparation, and
which is & real step towards the commission of the offenee; thus, if
the man had not only gone to Birmingham, but had sctually bought
the dies, he would have heen guilty of an attempt to make bad money.

It is no defence to a charge of attempting to eommit & erime that it
was legally or physically impossible for the offender to have committed
the full offence.

Where a person is charged with committing a felony or misdemeanour
but the evidence shows merely an attempt to commit that offence, a
jury may conviet him of the attempt to commit the offence charged.
A court-martial has the same power as a jury iu this reapect.®

1 As to what offencea are felonies or misdemeanours, seo table at end of chapter,
t As to attempts to murder, see para. 48; und sz to what smounts to an attempt
to shoot, see para. 35 {footnote 3). -
"9 8cn A.A, 56 (6).
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23. Tn some cases the intention—that is to say, the immediate

Ch. VII

intention as distinguished from the motive—with which an act s, .~

committed becomes essential and must be proved. Intention is not,
however, capable of positive proof; it can only be implied from overt
acts, and, where this is the case, the intention may either be proved
by independent evidence, 28, for instance, by words proved to have
been used by the offender or by a previous course of conduet,! or may
be presumed from the set itself, according to the maxim that a man
intends the natural consequences of his own act. In other words,
the mode of discovering a man's intention is to consider what were st
the time of his act the natural consequences of that act. Thus, if A
sets fire to B’s mill, the intent of A to injure B is inferred as being &
natural consequence of the set of A in setting five to the mill.

If & man bound by law to perform any duty does an act which
necessarily canses, or most probably will cause, a failure in the per-
formance of that duty, he will be held in law to have intended to fail,
and therefore to have wilfully failed, to perform that duty.

Thus, for example, if one soldier in charge of another who s in
military eustedy leaves him in a public-house, and goes away to visit
a friend elewhere, and the goldier in custody eseapes, the soldier in
charge of him must be considered to have wilfully permitted bim to
eseape, because the escape was the natural result of the act; but if there
was po evidence of any deliberate act of the soldier contrary to his
duty, or if the escape was due to mere ordinary carelessness in the
course of the performance of the soldier’s duty, then he could not be
held wilfully to have permitted the escape.

24. The motive for which & crime is commitied {s not an essential Motive.

ingredient of that crime, but it may often serve as a clue to and explain
the immediate intention.

25. Generally speaking, & person will not be_criminally responsible Coasent.

for an act affecting the person or property of another if done with that
other's consent. This does not apply to cases of killing or maiming,
except when the killing or maiming results from & surgical or some
gimilar operation reasonably and properly performed for the sufferer.?
Thus, if one soldier with the consent or even at the request of another
cute off that other's forefinper with a view to enable him to obtsin
his discharge, the comsent or request does not relieve theformer of
responsibility. The consent must be free and must nob be extorted
by fear of injury or given under a misapprehension of fact. Such a
consent, or the consent of u pereon of unsound mind, of a child, or of
4 person in g state of intoxication, will not relieve the person who does
the act of responsibility if the act apart from the copsent would con-
stitute an offence.

26. A person is not eriminally responsible for the result of & pure Accident.

accident which is not to be attributed in any way to any carelessness
or negligence, or to an unlawful et on his part.

Thue, if & woodcutter is Iawfully cutting down & tree and the head
of his axe flies off, or if & man is lawfully riding down & road and his

1 Boa Ch. VI, parey. 2326 and 98,
1 In cases of this kind the eonsent of the sufferer will be prosumed if he is unable
to give it {e.g., if he is unconacious from the loss of bloed),
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Ch. VI horse is whipped by anotber person, and caused to start off, of if

Nagligence,

Tee of
force,

Amount of
foree to be
usad.

man ig lawfully shooting at game or any other object, and in any

these cases there result to a bystander injuries which cannot he ath
buted to negligence on the part of the wocdeutter, rider, or shoote
a3 the case may be, he will not be responsible for the injuries eaused,

On the other hand, if a person points & gun at another in sport ar
pulls the trigger without having good grounds for helisving, or havir
talken any proper precautions to ascertain, that the gun was unloade
he will be responsible if death or injury results, as the accident mig
clearly have been prevented if he had not been culpably negligent.

In each of the above illustrations it will be noticed that it is assume
that the act from which the injurics resulted was not in itself an u
lawful act. For if the act was in itself unlawful, as i the woodeutt
wae doing an unlawful and malicious injury to the property of anothe
if the rider was & horse thief riding away with a stolen horse or if ti
shooter was a poacher, the offender would in each case be eriminaf
responsible for the injuries ecaused. This qualifiestion is, howeve
confined to the cases of aets which are in themselves unlawful, and
mere breaches of excise laws or similar regulations; for instance, if tl
shooter, instead of being & poacher, was merely shooting without
gun licence, this would not of itself render him eriminally responsibl

27. If a person fails to take proper precautions when doing anythir
which is in ifa nature dangerous, he will be responsible though he he
not the least intention of bringing about the consequences of his acl
For ingtance, if a soldier fires hiz rifle without teking the precaution
proper under the particular circumstances and the bullet kills & ma;
the soldier wifl be criminally responsible for his death.

(ii) Responsibility for the Use of Foree .

28, The general rule is that a person is criminally responsible fi
the use of force, but thers are cases where the use of force is justifiahl
The amount of force which may be so used and the circumstane
under which it may be nsed vary widely. ’

29, In some cases any smount of force may be used, even if it e
tails bodily injury or even death; in other cases any amount of for
may be used provided that it -is not used in & manner intended ¢
likely to cause death or grievous bodily harm.

The gencral principle applicable to all eases is that no more for
may be used in any ease than the person using it believes, and he
regsonable grounds for believing, to he necessary to effect the objec
in respect of which he is entitled to use force. 8o long as this prineipl
is ohserved, a person iz not responsible for the consequences whic
may result in any particular case from the use of any foree which :
not in excess of that allowed in the class of cases to which it belong:
Nor will a person he responsible if death necidentally results from th
legitimate use of force.

1 Beo also para. 31.
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30. The most important cases in which the use of force is justifiable Cases in
e cases relating to administration of justice, prevention of crime, which use
elf-defence, the defence of property, tho preservation of disecipline, justifisble.

wd the defence of the realm.

A person acting as a ministeriul officer in execution of the orders
o some superior authority, and any person lawfully assisting hirm,
nay use foree in obedience to the orders of the superior authority,
{ that authority wher giving the order is acting as a court; that is to
my, acting in & judicial capacity, in the exercise of some jurisdiction
sonferred by law,

The general rule in such eascs is that any duly authorized person
8 justified in using whatever foree may be neeessary in order to execute
the lawful order of a court of competent authority, and in overcoming
any violent resistance which may be made to the lawiul use of such
‘oree, as, for instance, a police officer in executing a warrant of arrest.
But such & person must not use such force a8 is either likely or intended
to eause death or grievous bodily harm {unless he is violently resisted),
sxcept where he is apecially required to do so by the order itself, or
where the order is a warrant of arrest for treason, {elony,! or piraey, in
which cases he may at onee use whatever amount of force may be neces-
sary. Should a person be unable to justify himself under the rule
ahove stated, it will in general be no excuse for him to show that he
acted under the orders of some superior civil or military nuthority.
His justification will, in such cases, depend upen the same considera~
tions s though he had acted entirely on his own responsibility; and the
fact of his having received the orders will merely be of importance as a
fact in the case which may throw light upon the state of his mind, as to
regsonable belief, intent, or otherwise.

If s person hclicves on reasonable grounds that another is about
to commit any treasen or violent crime he js justified in using any
amount of foree in preventing its commission. Bimilarly, any amount
of force may be used by an officer of justice to execute a warrant of
arrest for treason or felony, provided in either case that the object for
which force is used cannot be otherwise accomplished.

If a person is lawfully called upon to assist a police officer in the
execution of his duty, he is bound to ge to the officer’s assistance,
and will he justified in using force to the same extent as the offleer
himgelf.

The law respecting the use of foree for the suppression of riots
and breaches of the peace is dealt with in ancther part of this work.?

. A person may in all cases use any amount of foree which is reasonably
negessary for the defence of himself or his property, if he is not himself
in the wrong.? .

A person who is in peaceable possession of property of any deseription
is entitled to defend it against trespassers, and to use force for the
purpose of removing them from his land, or of retaining or re-taking
his goods from them; but he must not intentionally strike or hurt

1 Aw to what offences arc folonies, see table at the end of the chapter.
t See Ch. XIIIL.
1 For an jllustration of this, see Ch. VIIL, para. 39.
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an ordinary trespasser unless he is resisted, in whick case he ma;
use such force as is reasonably necessary to overcome such resistance
though even in this case, unless himself assaulted and in danger, h
must not intentionally infliet death or grievous bedily harm. Ii
however, the trespass is a serious one, as where a trespasser endeavour
forcibly to break and enter a dwelling-house with the intention o
committing an indietable offence therein, any amaunt of force may b
used to prevent him; and if it is night, such force may be used eve
though the trespasscr has really no such intention, if the person usin
the foree reasonably believes that he has such an intention.

The law also permits force to be used for correction or for the main
tenance of discipline, Thus a parent or schoolmaster may foreibl:
correct any child or pupil under his care. In all such eases the fore
used must be reasonable and not excessive,! otherwise the perso
using the force will be fully responsible for the consequences.

Tinally, the law permits the use of force against the enemies of th
realm in the actual heat and exercise of war.

{iv) Eesponsibility for Acls of Omission

31. A person is not ordinarily considered to cause injury to anothe
by the mere omission to do an act; thus, if a man sees another drownin
and is able to save him by holding out his hand, but omits to do so
even in the hope that the other may be drowned, still he is not eriminall;
responsible.

On the other hand, where the law imposes upon a person the dut:
of performing some particular act, he is held responsible if he omit
to do it. For example, every person who has charge of another
2.g., & child, a person of unsound mind, an invalid, or a prisoner, i
bound to provide him with necessaries if he is 50 helpless as to b
unable to provide himself; and if death results from s negleet of sucl
duty, the person in charge will be regponsible unless he can show somu
good excuse,

So, in the cese of an animal known to bo dangerous, the persor
in charge 18 bound to take such precantions as will safeguard the publi
from danger. ’

32, Bimilarly, if & person undertakes to do any act the omissiot
of which may endanger human life (as, for instance, warning persomn
from & range whilst firing is going on), and without lawful excuse omit:
to discharge that duty, he is responsible for the consequences.  Again
if a person undertakes to administer surgical or medical treatment, o
to do any other act which may be dangerous to human life, he is reapon:
sible if death results from a want of reasonable care and skill on hit
part. For instance, if a soldier were to undertake to cut off the
trigger finger of another soldier and mortification set in, he would b
responsible for the consequences of his act.

33. If a person, legally liable as a master to provide necessary
food, clothing or lodging for a servant, wilfully and without lawfu
excuse refuses or neglects to do so, so that the life of the servant i
endangered, or his health is or ig likely to be permanently injured, he
18 guilty of an offence.

1 Bee case of Governor Wall, Ch. ¥III, para. 54.
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(v} Assqults and Sexual Offences

Ch. VIl

3. An “assault” is a movement which attempts or threatens the Assault.

unlawful application of force to another person without his consent;
if foree is actually applied it constitutes a “battery™ which is included
in the term “assault.’™*

The use of foree, however slight, is sufficient to justify a convietion
for assault, if exercised with the intention to cause, or with the knowl-
edge that it is likely to cause injury, fear, or annoyance to the other
Person. .

The consent of the other persomn, in order to be an excuse, must be
bona fide consent and not mere acquiescence.?

Not only the actual use of such force, but any act or gesture which
¢auses the other person to, apprehend that force will be used, is suffi-
cient to constitute the offence of assault. Thus, shaking a fist in a
man’s face or pointing a pistol at him may be sssaults.

A common assault, such a5 has been deseribed above, is not generally
a very serious offence, though a sentenee of one year’s imprisonment,
with or without hord labour, may be imposed. But if the assault
is attended with aggravating circumstances it ‘becomes far more
gerious, and, if death resulte from the assault, it becomes homicide.

35, The following are examples of aggravated assaulta:—

(1) Assault with intent to commit a felony.

(2) Assault with intent to resist the lawful arrest or detention of
A Person.

(3) Assault on a police officer in the execution of his duty.

(4) Assault with intent to commit sodomy.

(5) Unlawful wounding; assault oceasioning actual bodily harm.

(6) Wounding with intent to murder; wounding or shooting or
attempting to shoot? with intent to maim or de grievous
bodily hsrm! or prevent apprehension.

(7) Indecent assault on male or female.

Aggravated
nergulis,

36. Tn the case of an indecent assault upon a male or female persen, Indecent
consent provides mo defence if the person upon whom the cffence is aseaulte.

committed is under the agoe of sixteen.

37. Rape is the net of a man having carnal knowledge without her Rape.

consent of a female who is not his wife.”

Penetration is considered to constitute carnal knowledge; it must
therefore be proved that there was actual penetration of the female
organ by some pert of the male organ. The slightest penetration
will be sufficient; it is not nccessary to prove that there wes such
penetration as would be sufficient to rupture the hymen. Whether
there was an emission of semen or not is immaterial.

t Bep specimen charge, Mo, 102, p. 733.

¢ Beo alap para. 25. .

+ A man sttempts to sheot, if he does any act (auch aa pulling out a loaded pistol,
pointing it ot & person, or fumbling with the trieger) from which it wight be inferred
that he intended to discharge it. Hee nl=o para, 22 .

t+ Hee gpecimen charge Mo, 101, p. 733,

& Thou¥h & husband cennot himsclf commit rape ou his wife, he may be convieted
of rape 1 he assigts another person to dommit rape on her.

801958}
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It is mot an excuse that the woman was a common prostitute, or
the concubine of the ravisher, if the offence was committed by force
or against her will; though proof of such facts is admissible, and is of
course important in considering whether or not she is likely to have
consented, - '

Consent, to be an excuse, must be actual consent, and not mere
submission, and it must be voluntary, and not extorted by force or
duress or fear of immediate bodily harm.! Thus, if an idiot submits

" to a man having connection with her without actually permitting it,

this is no consent, but if she actually permits the act, though from
mere sexual instinet, and without really understanding its nature,
this is a sufficient consent, and therefore the man is not guilty of rape.?
A man who induces a womsn to permit to have connection with her
by personating her husband is guilty of rape.

A bey under the age of fourteen is conclusively presumed to be
ineapable of having carnal knowledge, and evidence cannot be received
to show that he is capable in point of fact. He cannot therefore
he convicted, as a prineipal in the first degree, of rape; but he may,
as in the case of other felonies, be convieted as a principal in the second
degree if he aids and assists in the commission of the offence. For
the same reagon a woman may be convicted as a principal in the
second degree of rape. A boy under the age of fourteen may be
convicted of an indeecnt assault.

38. Carnal knowledge? or attempted carnal knowledge of & girl
under the age of sixteen is an offence even though the girl consenta.t

Before 1822, if the girl was over thirteen it was a sufficient defence
to show that the acrused had ressonable cause to believe that she .
wns over sixteen. By the Criminal Law Amendment Aet, 1922f
this defence was abolished except in cases where the accused is under
twenty-four and has not previously been charged with thi= offence,
The prosecution for the offence must be commeneed within twelve
monthst* from the date of the commission of the offence.

If the girl is under thirteen, it is no exeuse, whether the offence
has been committed or only attempted, that the offender believed that
the girl was above the specified age, if she was really below it.

If the girl upon whom the offence was committed or any other child
of tender years tendered ag a witness docs not understand the nature
of an oath, her evidence may be recelved though not on oath if the
ecourt is of opinion that the girl or child is possessed of sufficient intel-
ligenee to justify the reception of the evidence and understands the
duty of speaking the truth, but no persen maey be convicted in any
such case unless with unsworn evidence is corroborated by some other
material evidence in support of it implicating the accused; and the
witness will be liable to be punished for perjury for giving false evidence
exactly as if he or she had been sworn.?

t &eo alse para. 25,

1 Though not guilty of rape, he i goilty of an offence punishable with two yenrs’
imprisonment, if at the time he knew she was an idiot or imbecile.

+ For definition acc para. 37, ’

« O course, if the @el does not consent ihe offenee becomes rapa.

12 & 13, Geo. ¥V, . 38, 8. 2.

BCHminal Law Amendment Act, 1928, 8. 1.

# See Ch. VI, para. 90.
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39, The offence of sodomy is committed when a male has carnal Sodomy.:

knowiedge of an animal or of & human being *“per anum.” Penetra-
tion is required, as in the case of rape, to constitute carnal knowledge.
But it is not necessary to prove that the offence was committed against
the coneent of the person upon whom it was perpetrated; both agent
snd patient (if consenting) are equally guilty. If the evidence upon
this charge is insufficient to justify convietion for the full offence, the
aceused person may be found guilty of an sttempt to commit it.

40, Tt is an offence for a male person, either in public or private, Actect
to eommit, or to be a party to the commission of, any act of gross indecency.
indeceney with another male person; or to procure the commission
of any such act,

It is also an offence to do any grossly indecent act in a publie place
in the presence of two or more persons, or to publicly expose the
person, or exhibit any disgusting ehject.

41. Ingsmuch ss disgraceful conduet of an indecent or unnatural Disgraceful
kind is, in itself, an offence under section 18 {5) of the Army Act, most conduet.
of the charges of indecency which are brought before courts-martial
will be laid under that section and not charged as civil offences.

{vi) Homicide™

42. If the death of a human being results from any voluntary Homicide.
action of any person, that person is said to have committed hemicide.

The eircumstances in which & person ia eriminally responsible! for
homicide are dealt with in the following paragraphs:—

Death must result, either directly or indirectly, from the act.
Whether it does so or not must depend on the circumstances of the
¢ase, but if the death ocours more than a year and a day after the

act, the law presumes that death did net result from the act but from
some other eause.

Further, a person is not responsible for causing death unless death
naturally results from his act or negligence. For instance, if & persen
wounds another dangerously, and that other dies, whether from neglect
of proper treatment, or from improper treatment sapplied in good faith
for the purpose of effecting a cure, the person causing the injury is
legally responsible for the death; on the other hand, if the wound is
not dangerous in itself, but is rendered so by improper treatment,
he is not responsible,

The death caused must be that of a human heing. A child is con-
sidered to become a human being as soon as it has wholly proceeded
in a living state from the body of its mother, and has an independent
cireulation, whether it has breathed ot not, and whether the wnobilical
cord bas or has not been severed; and & person is responsible for killing
such a child, though the injuries of which it dies were inflicted by him
or her hefore or during birth.

A person is guilty of eausing death even if he merely accelerated
the other’s death, and it is no excuse that the person killed must have
died very shortly from some other cause.

t Ay to when the use of fores repulting, or possibly resulting, in death is justifi-
able, see para. 30,
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The fact that the blame is shared by another will net relieve from
responsibility a person contributing to the death. Thus, if two drivers
are iliegally racing their cars along & high road, and one or both of the -
cars run over & man and kill him, each driver is responsible for having
caused the death.

43. Homicide is justifiable (i) where the proper officer executes a
eriminal in strict conformity with his sentence; {ii) where an officer of
justice, or other person acting in hig aid, in the legal exercise of &
particular duty, kills s person who resists or prevents him from executing
it; and (iii} where the homicide is comunitted in prevention of a forcible
and atrocious crime.

Homicide is exeusable (i) where 8 man doing a lzwful act, without
any intention of hurt, by accident kills another; and (}i) where a man
kills upon a sudden encounter, merely in his own defence, or in defence
of his wife, ¢hild, parent, or servant, and not from any vindictive -
feeling. .

44, To establish the offence of murder it is incumbent on the prosecu-
tion te prove that death cccwrred as the result of the voluntary act
of the accused and to prove malice, express or implied, on the part of
the accused, The accused is entitled to show by evidence, or by
examination of the evidence adduced hy the prosecution, that the
homicide was without malice, heing either accidentsl or unintentional
or provoked. If the tribunal are either satisfied with his explanation
or, on g review of all the evidence, left in reasonable doubt whether,
even if his explanation be not accepted, the sct was accidental or
unintentional or provoked, the accused is entitled to be aequitted of
murder.? .

t- If & person has unlawfully caused death by conduct which was:
intended to eause death or grievour bhodily harm to some perscn, or
even by an act, unlawful in itself, attended with probahle serious
danger and done with s mischievous intention to hurt people although
no mischief is intended to any particular individual, he is guilty of
murder.

i1 The offence of murder is not confined to cases where the offender
has deliberately intended to kill the particular person whom he has
killed, though this iz the most usual form of the crime. The law
provides that many cases of homicide where there has been no pre-
mediated desire to kill a particular person, or, indeed, any person at all,
must be brought under the definition of murder if the offender is
actuated by a form of guilty mind sufficiently wicked to constitute
murderous malice, Thus, if A shoots at B intending to kill him but
sccidently kills C instead, A commits murder. Or if a person intends
toe kill and does kill the next person whom he chances to meet without
selecting any particular person, he is guilty of murder. So also, if &
person intends to commit 8 felony upon or do grievous bodily harm
to another by means of an act which is likely to kill—e.g., by beating
him with an iron bar— and death results therefrom, it is murder?

It is immaterial what may be the particular form of death, whether
from poisening, striking, starving, drowning or any other cause.

1 Bee gpecimon charge No. 95, p. 732,
1 Woalmington v. Direetor of Public Prosecutions [1935] 25 Cr. App. Dep., p. 72.
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A person is guilty of murder if he unlawfully resists and kills any Ch. VII
person who is lawiully endeavouring to execute the duties of an officer —
of justice, or the orders of some civil or military authority, provided
that the offender has sufficient notice of the capaclty in which the
person killed is acting.

45, Sending a letter threatening to murder, and even the delivery Lettars

of such a letter, knowing its contents, is an offence. :gr:ﬁltfg{;s

46. It may be taken gencrally that in all cases where a killing, pan-
though not with malice, i nevertheless incapable of justification slaughter.
or excuse, i iz manslaughter.!

1 Ses specimen charge No. 85, p. 732,
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It & person does an unlawiul act of such a kind that a ressonable
man would not have known that it was likely to cause death or serious
injury, that person is guilty, if death results, of manslaughter and
not of murder. .

Where death results from negligence it must be shown, in order
to justify a eonviction for manslaughter, that the negligence was
go gross and culpable and showed such disregard for the life and safety
of others as to amount to a crime against the State and to conduct
deserving punishment.

The offence is manslaughter if the act from which death results
was committed under the influence of passion arising from cxtreme
provocation by the vietim.

No person is considered to give provocation to an cffender merely
by deing that which he has a legal right to do, or which the offender
has incited him to do with the express purpose of providing himself
with an excuse. "

The provoeation must be great, that is te say, such as might reason-
ably be expected to put an ordinary person not of an exeeptionally
passionate dispositien into such a passion that he would lose his power
of self-control.

Giestures, injuries to property, breaches of contract, or slight blows
unaccompanied by speeial insult, are not conaidered & sufficient pro-
voeation,

Mere words of abuse are not considered to afferd sufficient
provocation, except, perhaps, in some extreme cages. Where,
however, words are ascompanied by & blow, though a slight one,
the two may be taken into aceount together in estimating whether
the provocation is sufficient.

Ch. VII

47. It must be clearly established in sll eascs where provocation Test of
is put forward as an excuse, that ot the time when the crime was com- sufficiency

PrOVO-

mitted the offender was actually 80 completely under the influence of eation.

passion arising from the provocation, that he was at that momen
deprived of the power of self-control; and with this view it will be
necessary to consider carefully the manner in which the crime was
committed, the nature of the weapon used, the langth of the interval
between the provoeation and the killing, the conduct of the nffender
during that interval, and all other circumstsnces tending to show his
state of mind.

48. Attempts to murder? are only one degree less criminal than Attempt to
murder itself, and any persen doing or attempting to do any sct with murder,

intent to commit murder is guilty of an offence.

The act or attempt alleged, for instance, a wounding or siabbing,
an attempt to fire a pistol® which does not go off, or any similar act or
attempt, muat be laid in the charge and proved as laid.

Tt must also be proved that the aceused intended thereby to commit
murder, which intent may be gathered from the nature of the aet
itself, or may be proved by other evidence, as for instance, by threats
and words proved to have been used by the accused.*

T Aa to what amounts 0 a0 attempt, see para. 22,

7 As o whiat amounta to an attempt ta fire & pistol, see note to para, 35

¢ Attempts. to commit suicide do not amount to atlempts to commit murder; such
nttemnpts should b dealt with under A AL 38 (Z).
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49, It is an offence to conspire with or endeavour to persuade
or proposc to any other person to murder a third party, whether a
subject of the King or not, and this even though no overt act is done or
attempted.

(vii) Theft and the Cognale Offences*

50. A person steals? who, without the congent of the owner, frandu-
lently and without a claim of right made in good faith, *takes” and
“earries away” anything “capable of being stolen$ with intent, at
the time of such taking, permanently to deprive the owner thereof.

For the purposes of this definition, the expression “takes” includes
obtaining peasession (I) by any trick; (ii) by intimidation; {iii} under a
mistake on the part of the owner, with knowledge* on the part of the
taker that possession has been so obtained; (iv} by finding, where at
the time of finding the finder believes that the owner ean be discovered
by taking reasonable steps. The expression “carties away’' includes
any removal of anything from the place which it oceupies, but in the
case of a thing attached, only if it has been completely detached.
And the expression “‘owner” ineludes any part owner, or person having
possession or control of, or a speciat property® in anything capable of
being atolen.

51. No attempt can be made here to deal fully with these definitions,
but the following notes may be useful.

If the “ocwner” (the person in possession or control, etc.) consents
to the taking, there i3 no theft; but consent obtained by force or fraud
will be no defence. In this connection, however, it Is important to
distinguish between a transfer of “possession” only, and a transfer of
“property” in the goods taken®, If A by false pretences induces B to
give him pessession only of an article, and then without B’s consent
appropristes it to himself, this iz “theft”; but if he so induces B to
transfer to him not only the possession of, but also the propetty in,
the article, this is “obtaining by false pretences” (see para. 57 post).

The article must be taken fraudulently and without any colour
of right, If it is taken under the supposition, honestly enter-

1 Bae alzo Ch. III, paras. 3040, .

1 Tarcany Act, 1916, =, 1. This was the first statutory definition of “larceny™; it
reproduced the effect of numerous judicial decisions as to what eonatituted larceny
by the cammon law of England, The expression 'steals’ in the Army Act has the same
mezaning; pee A.A,, 8. 150 (B3A). .

3 Eyerything which hes value and ia the property of any pereon {and if adher-
ing to tgua Yraglty™ then after severance therefrom) i ‘‘enpable of being stolen,”
subject te two qualifications, viz.: (i) that things attached to or forining part of
the “realty” esnnot be stolen by tha person who sovers them, unless after severance
be has abnndoned possession thereof: and (i) that the carcase of & wild beast or
hird (not reduced into possession whils living) capnot be stolen by the killer, unless
after killing he has sbandoned possession thereof. (Larceny Act, s. 1) “Realty”
means, speaking broadly, the ?and and mny permanent structure thereon, The
new definition reproduees the old sommon law ruls that things attached to the realty
could not be the subject of “larceny’ until after scverance and abandenment.
man ‘who steals or who with intent to steal severs, cuts, roots up, ete,, fixtures, trees,
planta, crops, eto., ia punishable under a Iater pection (3. 8} of the Act. Sca gpecimen
charge of stealing, Ne. 103, p. 733, .

4.4, knowledge at the time; see noxt paregraph.

5 " pecial properly’; see next note. -

¢ The ‘‘oroperty’’ in goods is obtained if the person obtaining thom becomes the
OWILCT, ’[ﬁms, if’ A selle goods, the property in them passes to the purchaser; if
he pawns them, the pawn broker obiains possession of them {nnd a “special’” or tem-
porary property in them}, but the parmanent property in them does not pasa to bim,
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tsined, that the tsker has an immediate! right to possession, the
taking is not fraudulent and-there is no theft. The fraudulent inten-
tion must exist at the time when the owner is deprived of possession
without his consent. If the original taking js innccent, a subsequent
fraudulent misappropriation will not retrospectively convert the
taking into theft.

Stealing by a frick—Examples of this are the forms of cheating
known a8 “ringing the changes,” and “ring dropping.”

Stealing under mistake on the part of the owner—A familisr instance
of this is where A meaning to give B a penny in fact hands to him
& half-crown, and B knowing at the time of receiving it that a mistake
has been made, keepas the coir without saying anything.

Ch. YII

Stealing by finding—No one can steal an “abandoned” article.

If a person finds an article and appropriates it, he is not guilty of
gtealing it if the former owner had really abandoned it, or if the taker
honestly believed that he had abandoned it, or if the taker honestly
believed that he could not find the owner by taking reasonable steps.
The belief referred to is his belief at the time of the finding.

#Carries away.”—The smallest amount of moving, so long as there
is & severance of the property from the possession of the persoen from
whom it is taken, is sufficient. Thus, taking goods out of & box and
laying them on the floor is sufficient to constitute theft if the other
elements of theft exisis. The line between what is and what is nof
a sufficient taking is extremely fine, and if there is any doubt as to
whether the taking is sufficient, & jury, and under secticn 56 (6) of

the Army Act a court-martial, may conviet of an attempt to steal anly.

The property must be taken with the intention of permanently
depriving the possessor of it. Whether such an intention existed is
a question of fact to be decided in the light of all eircumstances of
the case. .

52. As "deprivation of possession” is an essential element of the
offence, & person cannot, in genersl, steal anything which is already
in his possession. There is, however, a statutory provision to mect
the cases of a “bailes’” and a part owner by which a person may be
guilty of stealing a thing, notwithstanding that he has lawful possession
thereof, if being a bailee or part owner thereof, he fraudulently cen-
verts the same to his own use or to the use of any person other than
the owner.! Speaking generally, a person ix a 'Dailee” of an article
when it is delivered to him for the purpose of ultimately re-delivering
it,* or delivering it to some other person. Thus, if & man hires &
bicyele for a day he becomes “bailes” of it; if he sells it, then slthough
he had at the time lawful possession of it, his act i3 theft. This,
however, applies only where the obligation is to re-deliver or deliver
the specific article, For instance, if A is entrusted with & sum of
money, his obligation would ordinerily® be, not to return the identical

% A person who has puwned his watch has no immediato Tight to possession of it
i.e., until he “'redeems’ it}; he may therefore be guilty of “stealing’” it, it he tuken
tfrom the pawnbroker without repaying the loan.

¢ Larceny Act, 1916, 8. 1,

3 eg., after doing repairs to it, or sfter using it. .

+ It might ba otherwise if the coins were depcsited with him in a ssaled packuge,

Theft by
* bailace.
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coins, but only an equivalent sum; and he would not be guilty of
“gtealing” if he wrongfully appropriated it to his own purposes. He
would, however, be guilty of “fraudulent conversion,” another offence
dealt with by the Larceny Act!

53, Special reference must be made to the doctrine as to “'possession”
in the case of clerks or servants. Possession by a servant of anything
on behalf of his master is considered to be the possession of the master
cr the possession of the servant according to the eireumstances in
which the servant originally received it. If, for instance, a servant
is given the custody of anything by his master, or by a fellow servant -
to whom the master has given the custody, the servant will have no
real possession of the thing, the pessession remsining in the master.
In this case, misappropriation of the thing by the servant will be theft.
If, however, a servant receives anything from a stranger on hig master’s
account, the servant will have possession of the thing, and the master
will have no possession until the servant does some act by which
the possession is transferred from him to the master. In this case
misappropriation by the servant (before such transfer) is called
“gmbezzlement”’ ! The two offences of “theft by a servant” and
“embezzlement by a servant” are dealt with in the same section of
the Act, and the legal distinction between them is of compatatively
little practical importance, because if on & charge of theft the evidence
proves embezzlement, the jury® can conviet of embezzlement; and vice
versq on & charge of embezzlement can convict of theft.

54, By “clerk’ or “servant” is meant a person who is acting under
and bound to carry out the instructions of his master or employer
not merely aa to what to do, but also as to how and when to do it.
The employment may be either general, or for a apecified time, or
for the performance of a single act.

On & charge of embezzlement, the fraudulent missppropriation
of the property may be inferred either from the fact that the aceused
person has not hended it over in the ordinary course, or from the
fact of his having falsely accounted for it, or from the fact of his having
abseonded, or in any similar way. It must, however, he remembered
that none of these facts in itself constitutes the offence of embezzle-
ment; each is evidence only of the fraudulent misappropriation.

85. A somewhat similar offence i committed where & person who
is employed in the public service steals any chattel, money, or valuable
security belonging to His Majesty, or entrusted to him by virtue of
his employment, or embezzles or fraudulently disposes of any such
chattel, ete., for any purpose other than the public service.

56, The offénce of «frgudulent conversion™ to which reference
is made in paragraph 52 is committed by every person who (i) being

14, 20 (iv): nnd see para. 50 (below).

1{e., the fraudulent tmisappropriation of the whole or sny part of any property
delivered ta, or received, or taken inte poasession by him for or in the name or on
wecount of his master ar employer; Larcency Act, 1616, 5. 17. Embczslement in the
narrow senge is confined to acts of moissappropration sommitted hy persons in the
position of elerks and servants, but oy pointed out in parw. 34 of Chopter ILL it is
uped it n wider sense in ri:-.‘:ume:etif.m with military offences under the Army Act, i.e.,
those dealt with hy se. 17, 18 (4] . .

3 Larceney Act, 1016, 3. 4% (2); 50 too, can a eourt-martial, A.A. 56 (13 (2},

4 See specimen charge No. 104, p. T84,
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entrusted either solely or jointly with any other person with any
property in order that he may refain in safe custody or apply, pay,
or deliver, for any purpose or to any person, the property or any part
thereof or any proceeds thercof, or (ii) having either solely or jointly
with any other person received any property for or on account of any
ather persen, fraudulently converts to his own use or benefit, or the
use or benefit of any other person, the property or any part thereof
or any proceeds thereof.

Many offences of fraudulent conversion as above defined would,
in the case of persons subject to military law, amount to the military
offence of fraudulent misapplication under s. 17 or 8. 18 (4) of the
Army Act.

Ch. YII

57. ‘As has been said (para. 51), when a pcrson obtains not only Obtajning
the possossion of, but also the preperty in, gocds by fraud, the offence by false

is not theft but obtaining gooda by falsc pretences.! The elementa
constituting the offence of obtaining goods by false pretences are very
gimilar to those constituting theft.

Any chattel, moncy, or valuable security may be the subject of
the offence of “cbtaining by falsc pretences’” except such things as
gre not the subjeet of theft at common law.?

There must have been an intention of depriving the owner perman-
ently of the thing obtained, and the intention must have been fraudu-
lent, though it is not necessary to sllege an intention to defraud any
particular person.

The goods must bave been obtained either directly or indirectly
by the pretence, that is to say, they would not have been obtained

but for the pretence. If the person from whom the goods are obtained

is not deceived by the pretence, but knows it to be false, the gooda are
not obtained by false pretences, but in such a case the person making
the false statement may be convicted of attempting to obtain the
goods by false pretences.

The false pretence must be a false representation, express or implied,
88 to the past or present existence of some fact; n mere promise as
to future conduct, or representations as to future expeetations are
not sufficient. For instance, the giving of a cheque in exchange for
goods is & representation that the drawer has an account at the bank
on which the cheque i3 drawn, and that that account is in such con-
dition that in the ordinary course of events the cheque will be met.
If the drawer knows that these conditions do not exist the giving of the
cheque is in law a false pretence. But representations of future ex-
pectations, as distinet from reprcsentations of existing facts, do not
constitute a false pretence.

The false pretence may be made in any way, either by words, by
writing, or by conduct; for instance, if a person, not heing an officer,
represents himself to be so by wearing an officer's uniform, and thus
obtains goods from a tradesman, thig is a false prefence by conduct.

1 Bee mpecimen charge Mo, 105, p. 733,

2 The followAing classes of things are not the subjiect of theft at common fow =—

© {1y Things abandoned by the owner,
2y Land, and things prémanently attached to land,
{31 Title deeds, bonda, cte.
(4] Wild animals (including game}.
{5t Buse animals, such g9 doga, ferrets, ete.
But the stealing of plants and shrubs growing in pardeps, ete.-title deeds, and all

animals which are usually kept in confinement, including dogs, has been made punieh-
able by staiule. -

pretences,
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It may be made direct to the person to be defrauded or to his agent;
but & pretence made to a stranger in the hope that it will be repeated
to, and acted on by, the intended vietim is insufficient.

It is no excuse to say that a person of common prudence could
ensily have found out that the pretence was untrue, or to say that
the existence of the alleged fact, was 1mpossxble or that it was intended
to make compensation for the goods in the future.

58. If 4 person is charged with obtaining goods by false pretences.
and it appears that he obtained them under circumstances which in
law amount to stealing, the jury may nevertheless conviet him of
the offence actually charged. If he is charged with simple stealing
and the evidenee proves “obtaining by false presences,” they may
conviet him of the latter offence. A court-martial hes the same
power under g. 56 (6) of the Army Act.

59, “Robbery” is an aggravated form of stealing from the person
accompanied by viclence or threats of injury to the person robbed
or to his property.! If the robber is armed with an offensive weapon
or has one or more companions {cven if all are unarmed) operating
with him at the time of the robbery, he is liahle, upon eonviction,
to be sentenced to penal servitude for life. The same punishment
may be awarded if at the time of, or immediately before, or imme-
diately after, the robbery the offender uses personal violence to the
person robbed, The maximum punishment for robbery, if not
aggravated by the circumstances mentioned above, is fourteen years’
penal servitude.

The violence or thréats must be intentionally used for the purpose
of overcoming or preventing resistance, or of extorting the thing
stolen. Viclence used merely for the purpose of obtaining possession
of the thing, such as snatching & watch out of a pocket, is not sufficient
to constitute robbery.

A person charged with robbery with violence may bhe found guilty
of robbery (without aggravation) or of an assault with an intent to
rob or of stealing from the person or of simple stealing.

60. It is an offence to demand from sny person with menaces or
by force any property capable of being stolen, with intent to steal
it. “Mcnaces” inelude threats of injury fo persons or property, and
threats which would involve injury to & third person intended to be
injured, such as would induce a person to whom the menaces are ad-
dressed to part with money or valuable property. The menaces
may he by words or gestures.

There are various other offences of a similar kind such as acensing
or threatening to accuse & person (whether living or dead) of erimes
of & particular kind with intent to extort any property or wvaluable
thing; or, with a like intent, publishing or threatening to publish
a libel upon any person or threatening to publish any matter touching
eny other person (whether iving or dead).

61. Offences closely allied to thefts and robbery are those of burglary,
housebresking and stealing in a dwelling-house, Burglary can only
be committed during the night, ¢.e., between 9 p.m. and 6 p.m., and

1 Hea gpecimen charge No, 100, p. 733,
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it ecan only be committed in respect of a dwelling-house.! It must
be proved that the offender broke and entered the dwelling-house of
a person with intent to commif a felony therein or broke out of such
dwelling-house having either entered it with intent to commit a felony*
or after actually committing » felony. The maximum punishment for
burglary is penal servitude for life.

A person is considered to “enter” a house as scon as he introduces
into the house any part of his body or any instrument held in his hand
for the purpose of intimidating any one in the house or of removing
any goods; the introduction into the house of a housebreaking teol is
not sufficient if it be merely part of the act of breaking into the house.

A person is considered fo “hreak” a house—

(1} if he breaks any part, internal or external of the building itself,
or

(2) if he opens by any means whatever? any elosed door, window,
or other thing intended to cover openings to the house, or
leading from eone part of it to another, or

(3) if he gets down the chimney, or

{4) if he gains entrance to the house by threats, artifice, or collusion.

62. The offence of housebreaking‘_ falls under two heads:—
{a) Housebreaking and commitling felony2
This consists in breaking and entering a dwelling-house or various

other buildings (e.g., shop, office, garage, or building belonging
to His Majesty} and committing any felony therein; ox
breaking out of such house or buildings after committing a
fclony thercin,  This offence can be committed at any time
of the day or night.

(b) Housebreaking with intend lo commit felony.?

This gonaists in entering (breaking is not necessary) any dwelling-
house between 9 p.m. and & a.m., with intent to eommit a
felony therein; or, with a like intent, breaking snd enfering,
at any time of the day or night, any dwelling-house or building
of the kind mentioned in {(a).

Ch. VII

Hgen-
breuking.

63. It is an offenee, to which a maximum punishment of fourteen Stealing in

years’ penal servitude is attached, to steal in any dwelling-house any §
chattel, money or valuable security if the value of the property stolen
amournts to five pounds; or if the offender by any menace or threat puts
sny pergon in the dwelling-house in bodily fear, whatever be the value
of the property stolen.

a dwelling-
U'LIBE

64. It is also an offence— Other

{1) to be found by night®* in possession of housebreaking tools
unless a lawful excuse for such possession can be given;

1 A dwelling-house is any permaenent building or aega.rate part thereof in which
the gpwner or tenant, or eny one with their consent, habitually sleeps at night, See
spacimen charge of burzlary No. 07, p. 732

t Ae to what offenrces are felonies, see table at the end of the chapter.

* This includes opening & shut window or doour, but not pushing an open window
or door further open.

¢ Bee specimen charges 98, 99, p. 732,

& Night meana the interval between niuno &t night and six in the morning.

offences,
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(2) to be found by night! armed with an offensive weapon with
the intention of breaking into a building and committing
felony therein; .

(@) tc be disguised at night' with the intention of committing
felony;

(4) to be found by night! in any building with the intention of
committing felony therein.

5. A person who receives goods with knowledge that they have
been stolen or obtained by apother? in any way whatsoever under
cireumstances which amount to felony or tnisdemeanour commits the
offenee of “receiving.’””

The guilty knowledge of the receiver must be established; it js not .
enough to prove that he mercly suspeeted the goods to have a tainted
origin. And the knowledge must have cxisted at the mioment of
reeeiving; if he took them innoeently no subsequent guilty knowledge
will suffice. ‘The fact that he bought them much below their value, or
that he falsely denied his possession of them would be evidence of guilty
knowledge. .

A person is considered to recsive the goods ns soon as he obtains -
control over them. But actual manusl possession is not necessary;
it is suMicient if the goods are in the actual possession of a persen over
whom the receiver has a control so that they would be fortheoming
if he ordered it.

66, If a person is found in possession of goods recently stolen,
there is a strong presumption that he stole them or received them
with knowledge that they were stolen? The enus of proving guilty
knowledge always remains upon the prosecution, and upon the pro-
secution establishing that the accused was in possession of goods
recently stolen, a jury or a court-martial may, in the absence of any
explanation by the aceused of the way in which the goods came into
his possession, which might reascnably be true, find him guilty; but
if an explanation is given which the jury or a court-martial think
might reasonubly be true, and which is consistent with innocencc,
although they were not convineed of its truth, the accused is entitled
te be aequitted, inasmuech as the prosecution has failed to discharge
the duty east upon it of satisfying the eourt beyond reasonable doubt
of the guilt of the accused.

67. The following are offences somewhat similar to theft, embezzle-

ment, and obtaining money by false pretences:—

(1) Obtaining money by cheating at cards, etc.;

{2) Fraudulently obtaining the execution of a valuable security,
or sffixing & name on any paper with a view to its being sub-
sequently dealt with as a valusble security;

(3) Chesting, by a ddceitful practice affecting the publie, e.g.,
selling by false weights;

(4) Conspiring to cheat and defraud; that is, an agreement by
two or more persons to do an act with the intention of de-

1 Night means the interval between nine st night and six in the morning.

t Whore it is elear that an accused is cither the thief of a Toeciver, it is wrong to
sonviet himn of receiving unless there is something in the cvidence to suggest that he
was oot the actual thief. R, v, Evars [1916] 12 Cr. App. Rep. 8.

¥ See spocimen charge Mo, 108 p. 7ad.
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frauding the public or any person or class of persons, or to
extort money or goods from any person;

(5) Fraudulently oblitcrating any mark denoting the property of
His Majesty in any stores.

(viie) Road Traffic Offences

674. It has been noted in para. 50 above that an intent permanently
to deprive the owner is an essontial element in stealing.  In the case
of & motor vehicle, the mere taking and driving of it away without the
owner's consent or other lawful authority is a statutory offence’ of
which a person charged with the theft of the vehicle, if the charge is
laid under s. 41 of the Army Act, may be convicted.? It is however
provided by the statute? that, if & court is satisfied that the aceused,
reasonably believed that he had lawful authority or that the owner
would have given his consent, the accused is cntitled to be acquitted.

Other offences telating to motor vehicles, to he found in the Road
Traffic Acts, 1030 and 1934, are, in view of their technical nature and
of the special penalties provided for them (rndorsement and suspension
of licence, which cannot be imposed by a court-martial)}, more appro-
priately tried by the eivil courts. A list bf the more common offences
will be found under the heading “Motor vehicle” in the Table of Offences
and Punisbments at the end of this chapter.

(viii} Forgery; Perjury; Personation

Ch. VII

68. Forgery* is the making of a falsc document in order that it may Faorgery.

be used ag genuine. A documment is false if it or any materisl part of it
purports to be made by or on behalf of a person who did not make it
or authorize its making, and in particular, if any material slteration
by addition, insertion or obliteration has been made in if; or if the
whole or some material part of it purports to have been made by or on
hehalf of a fictitious or deceased person. A document is also consid-
ered to be false, though made by a person in his own name, i it is so
made with the intention that it should pasa as being made by someone
else. These definitions must not be taken to be exhaustive.

For forgery to constitute an offence there must be in intent to defraud
or deceive; in the cagse of some documents an intent to defraurd im
essential; in the case of others an intent either to defraud or to deceive
must be charged and proved.

To forge wills, deeds and banknotes, and such documents as valuable
seourities, cheques, receipis or requests for the payment of money,
and insurance policies s a felony punishable in the case of the three
first mentioned documents with penal servitude for life, and in the case
of the other documents with penal servitude for a term not excceding
fourteen years; in all thesc cases an intent to defraud is essential.

1 Road Traffic Act, 1930, o, 28 {1}. Se¢ specimen charge No. 1034 on page 733,
t [pad Traffie Act, 1930, =, 25 {2}, Hee A.A. 56; noto 3 on Dage 484,

* Houd Traffie Act, 1650, o, 28 (2). )

+ Bop the Forgery Act, 1913, and specimen charge No. 1065, p. 734,
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Forgery of a large number of specifie documents of an official nature
such as birth or death certificates, court registers, ete., is also a felony,
the maximum sentence for which is penal servitude for either fourteen
or seven vears according to the nature of the document forged. In
these cases an intent to defraud or to deceive iy cssential.

The forging of various documents where such forgery does not
amount to 8 felony in a misdemeanour, punishable with imprisen-
ment; in this case an intent fo defraud is essentisl, except in the case
of public documents when an Intent efther to defraud or to deceiv
must be charged and proved. :

A falge signature to a genuine document or a genuine signature to
& falge document smount equally to forgery if the necessary intent'is |
present. .

It is not essential, in order fo constitute the offence of forgery,
that the false document should be completed, or that it should be in
such a form as would be binding in law; though if a person is charged
with the forgery of any partioular instrument, it must be shown that
the document has such a resemblance to it as would be likely to deceive
an ordinary person.
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The fraudulent intention may be inferred from the document jtgelf
or proved by external evidence. The intention must be that either—

{a} the document should be used or acted on a® genuine; or
(b) the actions of sorme person should be influenced by the belief
thet it is genuine,

69. A person is seid to “utter” a forged document if he, knowing it
to be forged delivers or diposes of it, or tenders it in payment or ex-
change, ete.! If the document is one the forging of which is a felony,
the uttering of it is also & felony; if the forging of it is A misdemeanour,
the uttering of it is slso a misdemeancur.

The intent to defraud or to deceive (as the case may be) which is an
essentisl element of the offence of forging a particular document is also
an essential element in the offence of uttering it. L

The satne punishment may be awarded for the uttering as for the
forgery of any particular document. :

70. The mere purchase or possession of forged banknotes, and
some similar documents (whether complete or net) with the knowledge
that they are forged, i= in itself an offence,

It is an offence to make, use, or knowingly be in possession of any
banknote paper or any instruments or eontrivances for making bank-
notes and similar documents.

1t is also an offence to demand, receive or obtain any property or
money upon or by virtue of any forged instrument knowing the same
10 be forged.

71, Persons who aid or abet the commission of an offence mentioned
in paras. 68-70 are liable to be tried and punighed as principals. .

72, Perjury may shorlly be defined as the wilful (f.e., intentional)
giving of evidence which he knows to be false or does not believe to be
true by a witness or interpreter in a judicial proceeding.? The term
“judicial proceeding” includes a proceeding before any court, tribunal,
or person having, by law, power o hesar, receive and examine evidence
on oath.

The witness must have been duly sworn by the court or officer, i.e.,
he must either have taken the oath or made an affirmation or declar-
ation.

The false evidence must be an assertion as to some matter of fact,
opinion, belief, or knowledge, which the witness does not believe to
ba true, or as to the truth of which Ae krows that he is ignorant.

The assertion must be as to some point which is material, <.e., it
must be 8s to some point which affects, directly or indirectly, the
probability of some question which is to be determined by the pro-
ceeding in the course of which it is given, or the credit of some witness
giving evidence in the course of the proceeding.

The parts of the evidenee alleged to be false should be set out in the
particulars of the charge, and in order to prove & charge of perjury it is
not sufficient to call one witness only, but the evidence of such a wit-
ness must be corroborated either by the evidence of another witness,
or by the proof of material and relevant facts confirming it.

1 Hen specimen charge, No. 107, p. T34,
9 Bee the Porjury Act, 1911,
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The civil offence of perjury, as such, will rarely come before
courts-martial, inasmuch as the giving of false evidence before
a court-martial or any court or officer authorized by the Army Act to
administer an oath is made & military offence when committed by a
person subject to military law.!

8. 126 of the Army Act provides fur the offence of perjury when
committed before s court-martial by & person not subject te military
law.

The making of a false declaration in the cases specified in s. 142 of
the Army Act is declared to be perjury, and subject to the same penal-
tiea.

Ch, VII

73. Under the False Personation Act, 1874, thé false and deceitful Pwmna-

personation of any person with the intention of fraudulently obtaining *"
any property whatever is an offence.

By &. 142 of the Army Act a person is deemed guilty of personation
who {alsely represents himseli to any military, naval, air force, or eivil
authority to belong to, or to be a particular man in, or who has been in,
the regular, reserve, or auxiliary forees.? '

{ix} Malicious Damage lo Properly

74, Numerous offences come under the eategory of malicious injuries Mahclt;gs

to property.
The essence of the offence iz injury to'the property of another; it is
immaterial whether the offender is himself benefited by the act or not.
Buch acts are offcnecs if done unlawfully and maliciously.

A person is considered to eause an injury unlawfully and maliciously

if he wilfully causes it without any lawful excuse; {.e., if he causes it by
an agt which he must know will probably cause it, or is reckless whether
he causes it or not, and if he has not either a legal right to act as he
does, or & bona fide and reasonable belief that he has such a right.
Cenerally speaking, the act itsclf justifies a presumption of malice
until the contrary is shown, e.g., that it was due to negligence or acei-
dent. For instance, a deliberate trespass on land whereby substantial
injury is caused to crops amounts to malicicus injury to property.
But the charge must allecge that the injury was eaused maliciously.
Unless the evidence clearly shows that the damsage was caused mali-
cipusly, a charge of malicious injury should not be laid.

Property.

¥5. Of the various instances of malicious injury the most important Arsen,

is arson which consists in unlawfully and maliciously sctting fire to
buildings or to certain pceuliarly inflammable kinds of property.
To set fire to one of Tis Majesty’s dockyards or to any ship or war
therein is still & felony punishable with death, The offences of setting
fire to a church, railway-station, public building, stack of eorn, ship or
coal-mine are punishable with penal servitude for life; the same punish-
ment may be awarded to a persun who scts fire to a dwelling-house
when any person s therein, or, with intent to injure or defraud, {o any
house, office, shop, shed, ete., whether in the possession of the offender
or any other person. To set fire to or to attempt to set fire to other

12153‘5?0;\ A 290 Bee also ALAL 48 (R), 47 (4}, TO (3 (W, T2 (1), B.P, 125 (D),
4
1 An to the punishment for this offence, see the scetion and note thereto,
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building or their contents or to growing crops is an offence punishable
with penal servitude for fourteen years.

It is not ‘s necessary element of the erime of arson that malice shoul¢
bave been shown ageinst the person in respcct of whose property the
offence was committed. “Maliciously’” means that the offendes
intended that the building should be set on fire or that he acted witk
recklessness, not earing whether or not it teck fire though he realizec
that such a consequence was almost inevitable,

The sending of a letter threatening to commit arson Is an offence.

76. Amongst other offences mentioned in the Malicious Damage Act
1861, are the following:— -
{i} Destruction of buildings with explosives; :

fii} Riotous or tumultuous demolition of or damage to houses;

(iii) Destruction of or damage to machinery or ships;

{iv) Destruction of bridges, telegraphs, ete.;

{v) Obstruction of railways;

{vi) Killing or meiming of certain animals.

{x) Miscelluneous Offences

77. Bigamy is committed by a person who, being already marriec
to one persen, goes through the form of marriage with another persor
during the life of the formef hwsband or wife whether the second
marriage has taken place in England or Ireland or {except in the case
of a person who is not a British subject) elsewhere, '

It is a good defence to a charge of bigamy that the wife or husband
of the nceused has been continually absent from such person for scven
vears then lngt past, and has not been known by that person to be
living within that fime; the burden of proving such knowledge is upon
the prosceutor when the fact that the partics have been continually
absent for seven years has been proved. It is also a good defence if the
aceused can show that even though the seven years have not elapsed
hefore the second marriage, he or she had reasonable grounds for
believing that his or her wife or husband was dead at the time of the
second marriage. Proof that the accused was divoreed from the bond
of his first marriage or that the first marriage was null and void provides
a complete defence to a charge of higamy.

A person who, being unmarried, goes through the form of marriage
with another person, knowing that person to be married to semeone
else, may be charged with and convicted of aiding and abetting the
felony of bigamy.

78. The only forms of treason which need here be mentioned are—

(1} Levying war against the Sovereign in any of His dominions.

(2) Aiding the enemies of the Soversign.

Certain other aets of treason (namely, compassing to levy war
against the King, and compassing to move any foreigner to invade
the King's dominions) can, under an Act of 1848, be also treated
as felonies; these acts are commonly known as ‘““treason-felonies,”
and are so described in s. 41 of the Army Aet.

79. Conapiracy consists In the agreement of two or more perscns
to do an unlawful act or to do a lawful act by unlawful means. The
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mere intention to do such an act is not a conspiracy. An agreement Ch. VII
to carry out a crime, even if the crime is not afterwards committed, is a -
conapiracy. Unless two persons, at least, are found to have combined
there can he no convictions, hut a persom may he charged with con-
spiracy with persons unknown or prrsons who eannot be brought before
the court or who are dead.

The main forms of conspiracy are:—

(i} To commit an offcnee punishable by law;
(ii} To cheat and defraud;
(iii) To prevent or obstruct the eourse of justice.

80. It is an offence:— Oil’fer}eeat
{a) To try to dissuade witnesses from piving evidence, in order to jhonpg e

it the obatruo-
obstrust the course of justice; tion of
{6} To obstruet the exceution of any legal process; Justice.

{¢) To conceal or procure the concealment or a felony?;

{d) To enter into an agreement for valuable consideration to refrain
from prosecuting a person for a fclony?!, or to show favour to
the acoused in any such prosecution.

81. Offences relating to cseape from eivil custody would probably Escaps.
never be tried by court-martial, and it seems only requisite to ohserve
here that— -
if a person assists any alicn cnemy who is & prisoner of war within
His Majesty’s dominions, whether in confinement or on parole,
to cffcet his ezeape; or
. if a person (being a British subjcet) on the high scas assists any
such prisoner of war who has escaped from His Majesty’s
dominions in hiz escape towards any other country;
he is, in cither case, guilty of an offenec.

! As to what offences are felonies, see table at end of chapter,



OFYENCES PUNISHABLE BY ORDINARY LAW

130

AFpALMOTY [BUIE),, | UCLLY,, 0S[8 203

8 o s O '8 d ' AWIOPOS FILU0D 0T,

aF arfad ISPIITUNL JTUETIION O,

4 ) areak g fdUIT P e erteeteroeeiesitieseees A[IBISUOH STULID JUNUCD O,
—)dmayyy

LCATaggo ,, os)E 209

of gawed g dwif T{ TU3D "IEOLIY [MjAE] 3HIHNE Q) JuSRul I

gy sread g1 'l I U AWOPOS JIULLIOD 0F JUSTUT [ITHY

s L Break g dUIT “  pccroorrrereieeeeeeeeees AUO]0] JITITHOD O] FIOUL YILAY

og gmmak gz dwmy g [ e AP ST JO DUTIELD Ul 20y0 aatfod 00

g I EEEEERE s J[ESHTE WORUIN) i aIEak gQd W | wawt %Eﬁoﬁ Mman EnmeNUDC

CHMESSY JUS09PAT,, 99 LUdIRpU]

3o gmaf g rdmap g |reeeeeeeeereoee st U )
’ —JInessy

gL savek T 'y A Haels padwyy

gl siead F1w'd A diys ourud [e0d FL|jeronod sFuTpiing ‘pajduralyy

by B E bR L AR

Gl smRL P S o BulpiIne Iy spoo)

cf, arEdd A& uaIo) uosted QL o3n0-Sui[[ams]

cl e ' “sdTyg “FUE [BUdass “pasiyaod

il SIBARFL G d A | AR )

el =141 =2 S | 299 ‘uorRys ‘FuIpimdg o1 od ‘AUt 1e0s Il

al . smwak 3@ A | [V UL S L R A[["IauaZ SRUTP[IRT
. : —uesrg

.ﬁvnﬁumov £33 punoy #q
:u:“?w ut ABTT pOSTOOE JOTHRM *K)[BUd,] WHIEE ] i reg
RAITIE] 70 S9OUSJJO ILH)
“juetanostrdwy = dwy BPMIALMG TRUS T ="13" ] *mowwuaps] | = I{ Auotaf =0

*pafIen 00USo 2t Jhwuod 03 Hlud))e ug Jo LYPING puny} 8 LW POSNANE atf] ‘INOUBI UIYPSTUL 10 Lunfa] Jo aRIVYD v U (A

(8) 98 " Y FOPUN [RIIETI-1IN00 10 11009 [TALD £q A)[INF PUN0] 8 A¢U POSTIONT UB GoTys JO SADUILI0 310 1)) BAMOYS UIITOD DIIYY ST, (AL
‘grgad omi o dn QEAUINOSIIAWT M "SATINWIN ¢ ue 58 A8

44m00 a3 ' POTHEMY 8q Avul apn)Lazee [euad araqyy  "EIERAL SRIUY €] POPITAE D UL TAIM SPRITAIDE [RUsd 10 UL WRMITRIUT T, (TT)
CINOQE] PIEY INOYIA 10 Yila 8 L8l JusTuuosTzdun uuwnjod
pucods ony Ul #aewd e UT ({8 T# V'V 298} "OF "V V IPpuUn 20usgo ue 107, wllf O] PODIuaR 8q AT &8 pusumygand yons,, o)
Iopuayo A} Furousquas A POII[FUT 8 D€ ULIN[OD 8TYY ul (RIS 180 uB} JUNIIYSIENd IBTABST) ¥ SD88D M5]) € Ul §RY} POAIesqO aq
Lem (] FAERA 0m] uwy) JUDTIOSLIINL |0 ML) U0 ¥ pIsss ((H7) oftandd '§f “yy) 10u0ed [BOUEE-SLIR0Y () IF (VY 99%)

pusldod JO M oyl £q douegy0 YoNs I0f pOudEsE JUsufsiund,, UInWIEEL 90 GOUDLJO YOES Jo AFED 91} ul §91¥E w0 pOoses Yy, (11}

“ "3[E ], S1Y} UL PApOIIUT I8 TIA IapdBy) ul T4 J[E3P S8 5% BR0USYO Yone LuQ (I} —ALON

BLNAWHSIN AL ANV SHINTAJO0 JO TTAV.L



131

OFFENCES PUNIBHABLE BY ORDINARY LAW

19

LL

(g9 "wawd ‘TIA
gy eowuu ‘paaoxd &1 Fullve)s
n peyrmbow 0g 03 pIINER JON

......... R RRERRREITIRE 1 %

“ynesse Juoaopu] (g)
oI
10 301p] Jo a¥popMouY [BRIR) (7)
"EWNID IO
preay ‘syeEodg) Aq UOTO9UUOd
Teulwo  [opammn  Buumnaodd (1)

-(pagaj[e
Fappeels 0 Surpeds apdwilg (F)

“(eF enjea 30 9T U[03E A)rad

~oad puw ﬁm.ﬂm::w Buneds Jn)
asnoy-FuTamap o1 Sul[ees (g)
“Burywarqasnoy (7}

-Auo[R) jtu

-TU09 07 JUSTAT Y4 YT 297)
up esmoy-Bulfamp Buneny (1)

mai 1 -dmy

emed ¢'g'd

ek 31 °g°d
s2¢0f ¥ '8'd
gd

£IeOK §1 9
sawas 7 rdui]
sread g -dmy

grgos g ~dmy
sapaf §'ad
sread |2
Tl B

f1gaf g rduy
grged g -dwg

M4

el 'g'd

eawad 2 el

.................... .:.................hﬂumﬁbuumnmgnmo
St Ag 099 fAanoes epqum)ea ‘Aduow “1933W[? SoIurelq O
AR, 905
LASLIMDOE A[OYNTEA B JO UOINISEY BMUIw)Goe AT)udnpneld
—ERUR 9N
o L SUIPURMa(] 'SA0%uoy,, 403 “UORITE
R R oatages o1gnd 8q) ur padopdurs wosrad Ag
.................... SR e aras 10 Yzepe A
~—J IR Z3) DE
.................. R L CRL TETEETETETTRERR et gty
et *** pURIPp PUE J59U0 O,
. P PR T SN 4 1 AIPHOuRE)
- —faemdsao)
.ho.m._amno&: sag PSP PUE J8YD 0% Koundsuoly
LRI O S L A orfqnd ST,
..... AJLMads A ENIEA ¥ 10 UOTINITES H_HE.EEO Aruarnpnety
Treerarerees EOWE 2.3_5 UG EYIHTI w:smuou:no banm?ﬁ?ﬁh
................. Q_ﬁo w&amw WMUHS a.q
. —aupgsag)
P sree s padnAe 30 '9I—T TP IO
......... Serrreseesscesssssss o] JABIN (NS jO pHdudy

..... Fe e ey J3BUN [T 3O
—IIPIMOTTY [EBIE]

-Awmopog,, 99g  AX&Eng

e e S

80195—9



OFFENCES PUNISHABLE BY ORDINARY LAW

132

ov L2 R AR 11 ) S (R uosrd jo srawodxo judsepu]
1} 4 . pIwaf g dmy "W ﬂonuﬂn S[BUI il LIUa0apUT 22010}
98 _.mum" drsarbrast e e F{0WESE UOUIUIDD mhmm.hﬁ._.— .w.nﬂ ‘wﬂ et At raa L m@—ﬂas
0g ‘e |t £+ r e [NERSE NOTITIO)) BABIE § “AUIT "L [ e rterter e nes e s[RIy U
—0)3 ‘JfEESY JuIRpu]
81 sgaf gdwr W | A L) JIUG) 0F Fup}pPu]
* HnEEYy _EmomﬁaH: 83y 85011y ‘LIBAIPIE]
‘ BIng,, Os[E 99y
“193ua Pue
39 smaf o] ed [IK HeaIq 0} Juaul Ya sucdesm dAISUago Jo uolksazsod ur Fuwg
¥ aumago puodes ' |ttt I £ {00} FUINERMYIVNOY JO uorsassod ul Bulogg
£ 10§ 10 bl - AUO[AY JIWTLOD 0F JudIUl WIM YEBIN 18 pasinisiy Foiag
9 21804 ¢ @ [ -Anopey
W NS 03 JUSIEI YILA Buip{md Ul 2GS & puno] Suleg
"33 10 ARp £q Jar
20 erwad L' CJd -pling FuTiejua puT FuIearq LuUoldf JIUTWOD 0 JULIUL YA
“33
0 sxmad )@l I 18 ocnon-Fuflemp JuliElte AUOR] HWIIOD 0 JTIIUT YITH
*(pesaE
Fuipeags I} Hugess opduag (g)
“(Y4F engA JO £1 US[0}R AlI3
~doxd puw pode[je JuENE 0
z0 SSNOY-FUI[[PMp ul Fulemg (1) 5 4T ) e 1 (N (R R 3431 J0 Awp 44 ‘poymuacs Lu0[dj pay
—*2)% *TUPRIGISNOFL
" A0STALY,,, 29y TIOSEAL], qiu
g0 BIe0k L Jg ettt FEYTRTRITROR.. I o S PP [Eouad Ty
r —£133001] JO UOIREMN0) JUINPIRLET
04 smel ¥l I F I Treeereet e 00 HOYOUN MY PORIO] JO U0ISSess0d 10 SSETOIn
04 skl d L AI8TI0] 30] SIIATINEEN 10 Jeded Jo ﬂc-.wmawmcn 10 SRRl
0z el 8 d A sreerecos S ipamnrysul poRIoT uo Leuowl 318 ‘FuIpuBuIacT
*durdio}
&0 10 ANINB L EY  CPLI0 T [crerrenreeesresiassasenaia +**yuoumoop podlio} Furzenlsy
£0 smgad z doy I rrerrressrenees nese Aq h:ﬁ& L] m__uaﬁ 10U ST JUTLID SIDGAY
80 auegd A ot T Al s L ‘pedp “puoq ‘A JO
£0 smelylgd A sererrreennersas ety ool ‘enbagn “L1UINIeE IfqEL[EA JO
20 b 2 g T et .mnﬁaﬁ .mvmﬂﬁhmﬁ ‘BYIIIY JO BIMELENI JO
g0 s100L L9 d i R R S T SJURLRIOP (SO0 1O
—ARI0y
*paqraosep *A3[n3 punoj ag
Hom s UT AT PISnOds ITYM ‘Ajjeueq WNUIXEH BOTI()
qdeiders, g Jo 5ouBgo JAYLQ




133

OFFENCES PUNISHABLE BY ORDINARY LAW

05 ‘64

‘(B ge pemwed o g

eqiuowns § ~doxy J0
08F IWG—HUIHO Puodegy
(gF Quy-—aousgo Iy
05F
auy 1o/pue syjuow § *dui]
July 30/ pue sqjuout g ~dory
eqyuo ¢ dui] 10 .
0CF AUQ—S0URHO puLang
OEF 2uy—asuago 4211y
aut} 10,/puv s1edd g ~dury

LR DY I (Y
ems'd 4
sreei g A

MEd A
SHUEW A
smwed g oWl I
s1ERA ¥ G I

sk §oodury

=

I G el
aned
AN g
ent gl

SR

&,

sread g -dmy
sreai Lad
/LI |
BIBIL § 2
ERLETO 4 <l ]
s d
T..:uwwo
puoIes oy ek 1)

.=

AR

sreed §odwmy g

ST RO IOy FULALICY
paguenbep nags Suparrey
frerretttEEMIP J0 JUHP JO @QUORUL 2} JOpUnN udjm FuTALICE

Presereesieson e Fnan sselere))
............ FUIATIP SNOL25Up 10 BSOI9Y

"In0A%} FRPUL 1¢ 110313 0] $UA3UI GIIa gei[qnd 0} Suluagearyy,

......... }I0%X3 07 JUBGUL I QUILID JO SeNaDR 0} BUTUBAIL,],

‘- TretotettrUieals 03 quequy qiim ‘Aq fLoucws Surpusiacy
“Infur

I0 ‘pNRIEp ‘110378 04 JUIUL a_.:? ‘Rg Aouour mﬂ_unaﬁoﬁ

BLBM|IEI BULINIISq )

' rAo1yEap oY JUHUI YILa EBIIP[ING e sealsoldye Suring

‘Bouego ue Furidruwed Jo etodind 10} £aA1501dYS JO TOISEASRO,
*ureaay) dareq

Eumuaa Aue ‘anoy-Suiasp ‘edaEo[de Aq 238 ‘Bulionysocy

hﬁ.wno.a arnful 10 971 I98usepud o) L9qI] aoEc]dzs Jursnsw

adiyz o,

- »..-.._.‘..A:..:..-‘._.:..u‘...‘..u‘..uu.<0u—m m».nﬂkﬂﬂmwho.H-

Sa0TUI O],
. ..‘y>-.-.n-¢.EE—ﬂgE‘UH
......... 272 ‘SHIOM *BOUL] DLLJO]A O,
R S AL - o[12%0 O,
PEveresesisessiero s 5aBpIIg O

......... .......: “errary1ED TRYY 19TH0 B[EUIINS O
AIaupgosai JOTR0 UIe)I0 pue [em)[noLEe o,

—IPNYIA I0J0R

— 0 ‘BRRUIIg

yyIneruey

—aSnum STHOTHIYI
trrreteseteot G RIN00 Y PINIPSQ0 0 LoeIPdEEGD ‘FMPSTIF

195—94

®



OFFENCES PUNISHABLE BY ORDINARY LAW

133A

M--.H -JMMM .m.n_” .ym araa arrrener LI I Q#O .Lﬂﬂhgen F—W.—WH-“.O aﬁ hw—U.Hc —Hm .Mwmd.ﬂrm
. —noNETeSIAg
{89EED MY % Ul 1d30%a)
ol smak Lwg W | b e e e ee e aaee i, - fanfaeg
i * JUIpUNCyY,, 208 "0 1003UT )1 FuIpunosy
b Y Y B T LT S R R LR R el o) Funeysaa} 191301 ATPUIY
¢ JAoundsgon),, seg oy Losademor)y
) L AduRiy,, sey oy pdmeny
{ paRIwi2 JUBUT JO JApINUI
aIatlsm} YIM JO JUAI[RaaIny (F)
.3 sy EnEEUER (1) wieaq ‘I f e e eeeaa e R ETIEREERRETRRRTERPRRT oY . |
0T auy
z0/pwe syjuoue gf 4w | e  “)UAETIOD €, TAMMO NOYILH HuIfE],
08F .
ALy 10,/ pUs sHjuom g Ay oot TrrrrrEmrasresesieas SUURINEDT 00N FOTALICT
‘peqiiosep - £91Ind punog ag
1011] 44 0T A6 Posnode yotgs *L)eusg WNUNINY "I
ydeidereg 16 £20UNFO 19TI()




OFFENCER ¥UNISHABLE BY ORDINARY LAW

134

« bamho L, 98 " JUSEENMMY padiog Farsa)l

we e S BgrpumoM [MEMET)) SRS L I |t DA A ZOPINGE 07 TV I
gE - Bulpunos [y SRR ol (s APOq ENOASLIR 6p 10 WU O JUSUT LA
s TR T Y{nesse oourma) BINAK G G CJL | crererrrerirerreeieneeeesiieeitil BT paspn,
: . —Iapunogy
52 L 1 P T Ve a:oﬁ.“.:owwf,h
) IYBACT CUOSBALT, |t e .—NE OSILL,
3609 aed : .umon A} UOTEEIUSUBLY §O 38IN0D 1l "D ‘EA2))9] ‘HRq-TIeP
20 s180£ FT "G PR e U S omsonnmE:v AP U]
o . STRAK FT 'l | e * 0 YORIOE ) UIOL]
“(srmal 01
&t ' Lue[a] 0] uotiata
saauaaad asfeq (7) | -wce  snotasad 10y
Z6-05 .aﬁ@em:aﬂuﬂ.am A.: HIEAA cwd L S RN SRR R EEREEEEE . ﬁmwmaﬁ_ ,.ﬂ.,-_ m_::mv..—m wﬂ—m—u_.:cnmv mﬁﬂamw
: —{ATRaeY) Fuen s
LAY, 89y Mmoo 03wy
CHABERY,, 83 CITWIN0D 0] JU1m qIs, JNYsTyY
i NEL =T R | Tt (£333ng 10} Lfwopog
24 aared TPRULIE I Q0 0 JUMUT i1 I[nesy
[ slgak ¢ .m 1 R S JOI O} JTIIUT LY J[RESSY
[ S T QO OY JU3)uT IS Y nessy ERLOER o SR R | Trreerars JA0UE 68 PAEABLTAG JON
Bulfev)s apdmis (F)
‘uosiod 33 W0y Buresly (g)
'qoz 03 JuNU YILv JineEsy (7)
62 *fraqqoyg (1) SIis'd A
(i auegd d
—Angqoy
"I ST BUI[P3)s- [ 51894
¢ ’'d W 8T Burwess
mﬂ www;w».ﬂwﬂ -m.ﬂ.H .zhﬁv.m ..... v Fadrraarraa i aae e Fhadrraa saaa e e .-»-.M—H-DE
“Eaauy (g}
‘}[MBEST JUIDIPUT (Z)
“lopt
10 JAQUL ‘I [0 aFpIlmony
WW ~.&ﬁ-—~wn- ﬁ@#n—EWﬂﬁ.ﬂ 10 ﬁdﬂ.ﬁda ﬁﬁv .Jﬁm.ﬂ .mw.ﬁH -V.H v Arraraaa e s D I NI I ’ R aa
s smigd I PN e . o adgosa wﬁ«mﬂwﬂ_«
—aeg JO SIMOSLLY
P LIIp £33 punofieq
I TL AMUL PRETIZOE TOTEM £1[wua,] mnmmey "BIUILQ)
ydeaderey 10 EDTIPYO 1YL




135

CHAPTER VIII

THE COURTS OF LAW IN RELATION
AND COURTS-MARTIAL

1. A right of “appeal” in the ordinary sense of that term exists Noappeal
only where it is expressly conferred by statute; and no such right ﬁiﬁ‘hﬂm‘
of appesl to any court' (whether ecivil or military) is given against
the decision of a court-martial or against the award or order of an
officer.

TO OFFICERS

2. Notwithstanding the absence of a right of appeal, military Control of
iribunals are to a great extent subject to the control and supervision B over
of the superior civil courts. The proceedings by which such control courts-
and supervision are exercised may be either criminal or eivil. Criminal martial.
proceedings might take the form of a prosecution for assault, man-
slanghter or even murder; civil proceedings may be either preventive,
i.e., to restrain the commission er eontinuance of an injury, or remedial,
i.¢., to afford s remedy for an injury sctually esuffered. Broadly
" speaking, the eivil jurisdiction of the eourts of law is exercised against
a court-martinl a8 a tribunal in applications for “prerogative’ write?,
und sgainst individoal officers in actions for damages.

3. Until recently considerable doubi existed as to the right of a Grousds
persen subject to military law to invoke the aid of the eivil courts to ox inpoling
redress grievances arising out of his service as an officer or soldier, courts.
or out of the authority exercised over him by his superiors. Trom a
line of decisions starting in 1786 with the famous case of Sutlon v.
Johnastone® the deduction had heen drawn that a eivil court would not
inquire at all into the exercise of military discipline. In 1919, how-
ever, these decisions were re-examined in the case of Heddon v. Evanst
and the following principles were laid down:—(1) Tf the rights which
an officer or soldier is seeking to enforee are given to hin not by the
common law, but enly by military law—if, for example, they concern
only his rank, promotion or emoluments—it may well be that he can
seck his remedy in the military eode alone; (2) if such rights are funda-
mental common law rights—such as immunity of person or liberty—
then, save in so far as they are taken away by military law, they
may be asserted in the ordinary courts; (3) in the case of such funda-
mental tights, distinetion is to be drawn between acts done in excess
of, or without, jurisdiction, and acts done within jurisdiction but
‘maliciously: “¥First, a military tribunal or officer will be liable to

t It is open to any Offiesr or scldier who oonsiders himeelf aggrieved by the find-
ing or sentemce of a court-martial to forward a petition to the confirming or aoy
reviewing suthority through the usual channels (K.R. 666), Independently of any
such petition, the proceedings of ell general and district eourts-martinl hefore being
fled in tha office of the Judpe-Advoente-General are carsfully reviewad there as a
matter of course with & viow to detecting any illegality or miscarriage of justica. In
the cage of illegal or excessive punishments awarded by a commanding officer or by
an authority dealing summarily with a charge under s. 47 of the Army Act, R.P. 10
providss for their cancellation, variation or remmssion by superior military suthority.

1i.e., the writs of Mandemua, Prohibition, Certiorari and Habeas Corpus,

2 Hen pars. 40, poest.

+ See para. 45, posi.
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an wetion for damages, if when acting in excess of or without jurisdietion,
it or he does, or directs to be done, to a military man, whether officer
or privale, an act which amcunt to assault, false imprisonment or
other common Iaw wrong, even though the injury purports to be done
in the course of actual military discipline. Seecondly, if the act causing
the injury to person or liberty be within jurisdiction and in the course
of military discipline no action will lie upon the ground only that
such act has been done maliciously and without reasonable and prob-
able cause.”

4, The jurigdiction offany tribunal may be limited by conditiong
as to its constitution, as to the persons whom or the offences which
it is competent to try, and as to the sentenées which it is empowered
to award, or by other conditions which the law makes essential to
the validity of its proceedings and judgments. If it fails to observe
these essential conditions, it acts without jurisdietion or in excess of
jurisdiction, as the case may be.

+ The jurisdiction of an army officer or court-martial to t.ry and
punish offenders is strictly limited by the military code of law which
confers it, and to which an individual impliedly undertakes to submit
when he joing the army. If they disregard the provisiohs and limita-
tions of such code, they act without or in excess of their jurisdiction.

Thus, & commanding officer or & court-martial will act without
jurisdiction if they deal with a person not amenable to military law
az if he were so amenable; so, too, will a commanding officer who
punishes a warrant officer, or a junior officer who assumes to himself
the punitive powers of a commsanding officer, A court-martial will
act without jurizdietion i it is not properly convened, or is not properly
constituted; if for instance the number of members is below the legal
mintmum, if the members are not duly qualified to aet, or if the presi-
dent is not of the proper rank, or has not been properly appointed.!
An officer or court-margial will act without jurisdiction if they conviet
a man of an offence which is not an offence under the Army Act, or
(save as provided by s. 56) of an offence different from that w1th
which he is charged. An officer who confirms the proceedings of
a court without bhaving suthority to do so acts without jurisdietion;
and an officer who (with authority) confirms proceedings is cqually
responsible with the members, if they have acted without, or in excess
of, jurisdiction.?

A court which awards a heavier punishment than it has authority
to award exceeds its jurisdiction. There is old authority?® also for
the proposition that jurisdiction is exceeded if it be exercised with
cruelty or oppression amounting to an abuse of it; but it may be
deubted whethor such abuse of jurisdiction can really be distinguished
from malicious exercise of jurisdiction.

It has been said that “in testing the legality of sentences passed
under the provisions of the Army Aet, & civil court cught not to
apply the rigorous tests sometimes applicd in questioning the

lAccordmgly, for the protection of membors themselves, the Hules of Procedure
require that the convening order shall be read at the commencement of the proceed-
inga and that the eourt shall ancertain that it is properly constituted.

1 Hea Compn v. Sahine, para. 31, post.

T Wall v. Mucnamam, par. 37, poat.
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aocts of 8 civil court of summary jurisdiction. . . A reasonable Ch. VIII
Intitude should be allowed, and mere mistakes of procedure, if actual "“
juriediction existed, ought not to receive undue weight.”

5. An officer holds his commission at the pleasure of the Sovereign, Dismissal
who can at any time dismiss him without assigning a reason®} no % dicharge
contract to the contrary unless sanctioned by statute hsg any legal soldiar.
effect). So, too, a soldier can be discharged at any time,* and in his
case the form of his attestation undertaking recognizes this rule for
it binds him to serve for a definite period if his mervices are so long
required. In practice, of course, the prerogative power to dismiss
or discharge iz not exercised arbitrarily.

An officer cannot claim as a matter of right o resign his commission
whenever he pleases.t

An officer or soldier cannot recover pay (or half-pay} alleged to
be due to him by setion or petition of right against the Sovereign in
the civil courts.?

(i) Writ of Mendamus .

6. The writ of mandamus is & command issuing from the High Mandamus
Court of Justice directing some person or inferior court to do some fowm =
particular act whieh is in the nature of a public duty. There must be
s specific legal right to have the act performed, and there must be no
other equally convenient and effectual remedy available.

There is no record of an application for & mandamus to & court-
martial; but the following cases illustrate the principles governing
the issue of such a writ.

7. An officer considering himself aggrieved in respect of hiz emolu- Esample.
menta applied for a mandamus to the Beeretary of State for War,
directing him to carry out the terms of the Royal Warrant as to the
pay and pensions of officers; it was refused on the ground that neither
common Jaw nor statute imposed on the Secretary of State any legal
duty in respect of officers and their remuneration.”

An officer whose conduct had been investigated by a military court
of inquiry, and whe had been subsequently placed on half-pay, con-
gidered that the Rules of Procedure had not been properly complied
with, and that he had not had full opportunity of being present
throoghout the inquiry. He asked for s mondamus directing the
Army Council to cause the court %o resssemble and hear his case
according to law. The application was refuscd on four grounds:—
{1) That the court would not interfere in matters relating to military
law, prescribing rules for the guidance of officers; (2) that another
equelly appropriate remedy was open to the officer under 5. 42 of
the Army Act; (3) that it was in every case a matter for the discretion
of the Council whether to assemble & court of inquiry or not, and

1 Heddon v. Evans, pora. 45,3}03!.

: (Frant v. Sec. of Stole for India [15877] L.R. 2 C.P.D. 445; v« Mansergh, para.
16, g}:st; re Tufnell, p. 142, note 1, post; Dunn v. B., L.R. [1888], 1 Q.B. 118,

" Hales v. R'R[mls}{m T.L.R. b&9. .

4 Leamen v. R., L.R. [1820] 3 K.B. 663. .

5 Hearson v. Churchill, L.R. [1802], 2 Q.B, 144 and older cases there cited.

5 Legman v. R., supra: 1o engagement between the Crown and an officer in respect
of services either présent, past or future can be enforeed by civil metion; Mitchell v,
R., L.R.11898], 1 Q. B, 121, note.

T K. v. Becretary of Stale for Wor, L.R. [1801], 2 Q.B., 326,

80195—10
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that the court never ordered an authority o exercise its discretion
in & particular way; (4) that under the circumstances a mandamus
would be ineffectusl, because the Council could act upon any informa-
tion which reached them and were not confined to a report from a
formal court of inquiry.? ’

(i) Writ of Prohibition
8. The writ of prohobition issues out of the High Court of Justice
to any inferior court which concerns itself with any matter not within
its jurisdiction, or transgresses the bounds prescribed to it by law.
Tt forbids the inferior court to proceed further in the matter, or to
exceed the bounds of its jurisdiction; and if want of jurisdietion in

the inferior court be once shown, any person aggrieved by the usurpa-
tion of jurisdiction is entitled to the writ as s matter of right.

The writ will not be granted for irregularity in the proceedings or
wrong decision of the merifs; or when it can be of no use, ag, tor example,
after a sentence hes been carried into exegution.

9, Applieations for a prohibition to restrain courts-martial have
hitherto been few and uniformly unsuceessful. The earliest reported
is that of Grant v. Gould® in which Lord Loughborough affirmed the
general principle that courts-martial are subject fo the control of
the superior courts, and can be prohibited if they exceed their juris-
diction; but that on the other hand mere crror in matters within
their jurisdiction iz no ground for a prohibition, "The plaintiff,
Bergeant Grant, was tried by court-martial on a charge of having
persuaded two drummers of the Guards to desert and enlist in the
service of the East India Company. e was convicted and sentenced
to be reduced to the ranks, and to receive one thousand lashes. Grant
moved for s prohibition to prevent the execution of this sentence on
the grounds (i) that he was not a soldier and therefore a court-martial
hiad no jurisdietion to try him, (ii) that evidence was improperly ad-
mitted and rejected, (iii) that ha was convicted of & erime not properly
alleged in the charge, and (iv) that such crime was not an offence
under the Mutiny Act. The court agreed that the first ground was
material, a8 it affected the jurisdiction of the court-martial®; but after
examining the facts they were satisfied that Grant was In fact subject
to military law; the other grounds they considered as unsubstantial—
at the most, errors in procedure; and accordingly they refused pro-
hibition, leaving the sentence to the King's clemency.

10. The next casef illustrates the rule that a prohibition will
not be granted when it ig too late for it to effect any remedy.

' B, v. Army Council ez parle Ravenscourt, L.R. [1917], 2 K.B., 504,

= (1782) 2 Bl., H., 9.

3 In this case the oourt reviewed the evidence on which the court-martial had
acted: but Lawrence J., when referring to it in Warden v. Bailey, 4 Taunt, at .
77, remarked tbat whether Grant was or was not a eoldier was one of tha questions
which the court-martial "had hefore them to try," as if their decision on the peint
wes conelusive. The rule now appears to be that where the jurisdirtion of the
inferior tribunal depende upon & question of law, or of law and of fact mixed, the
High Court will review ita decision, but not when it depends upon s question of

' pure fact as to whioh there was conflioting evidence.

+ Re Poe (1832) 6 Barn. & Adol., 681; sce also re CHfford & 0" Sullivan L.IR. [1821]
2 A.C. 570 (referred to in para. I4 posi).
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Lieutenant Poe, heing a passenger on board ship, was accused of
stealing money and clothes from his servant’s trunks, whieh were kept
in his (Poe's) cabin. On investipation of the charge by the captain
of the ship and other officers on board, Poe was expelled by the officers
and pagsengers from their table and society. He took no messures to
vindicate his honour; and being tried for conduet to the prejudice of
good order and military discipline, was found guilty, and sentenced to
be dismissed the service. The sentence was confirmed by the King
and carried into execution. An application on behalf of Poe that a pro-
hibjtion might issue “to the Judge-Martial and Advocate-General of
His Majesty’s forces™ to restrain the execution of the sentence was
refused, Denman, C. J., observing that even supposing the case of
Grant v. Gould to furnish some argument that a writ of this nature
might be directed ta the Judge-Advocate before execution of the
sentence, it was impossible to discover what he could he required to
abstain from after execution,

11. Sergeant M’'Carthy' was tried in 1866 by a gencral court- o,

martisl on a charge of “‘coming to the knowledge of an intended mutiny,
and not revealing such knowledge to his superior officers.”” The
evidence given implicated him in the Fenian congpiracy, and showed
endeavours on his part to induce soldiers to become members of that
eonapiracy, and various other acts amounting to overt acts of treason.

- After the close of the prosecution the court-martial was adjourned in
order to permit the prisoner to apply for a writ of prohibition on the
ground that the evidence establishing the military offence of mutiny
disclosed also that the prisoner was guilty of treason, which a court-
martisl would heve no jurisdiction to try. The Trish Court of Queen’s
Bench held that the military offence did not merge in the grcater offence,
and declined to accede to the application.

12. In 1917 some members of the South African Native Labour
Contingent mutinied on the voyage to South Africa, to which country
they were being repatriated in aceordance with the conditions of their
enlistment-contract after the termination of their service in France.
After their mrraignment before a field gencral eourt-martial at Cape
Town, the Supreme Court of South Africa was asked to prohibit the
president of the court from proceeding further with the case on the
ground that the accused were amenable only to a civil tribunal. The
court considered the terms of enlistment, and held that recruits to the
contingent submitted themselves to military discipline knowing that
they were joining a military organization to be officered by regular
officers under War Office orders: they held that s. 176 (3) (8} (10}
applied and rendercd the accused gubject to the Army Act and military
tribunals, and consequently refused prohihition.?

13, In ex-parie Webster the Supreme Court of New South Wales

Ch. VIII

M'Carthy's
..

§.4.Labosr
Carps case.

Weit of

prohibition

issued a writ of prohibition to a court-inartial restraining the members bo & eaart-
of the court, from proceeding further with the trial on the ground that martial.

the court had not been legally convened.?

! Re M'Qarthy (1866) 14 W.R., 918,

* Makubedi v. Guische [1917] 8.4, Bupreme Court Reports 632, Incidentally the
eourt, eaid that the respondent ought strictly to have been the G.0.C-in-C. and
not tha president.

+ 10 New South Wales Rep. (1889, p. 78.
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The question whether a writ of prohibition would issue to an
officer exercising individual authority does not seem ever to have heen
raised.

In a Tecent case! it was said that, “In a matter affecting the discipline
of the Avmy this Court cannot interfere by mandamus, prohibition or
certiorari, at the suit of an officer or soldier, with the proceedings of a
military court of inquiry or with any aclion that may thereupon he
taken by the Army Couneil.”

14, On May 3rd, 1921, Patrick Clifford and Michael (’'Sullivan,
civilians, were tried by a military court held under a martial law
proclamation applicable to County Cork and werc convicted and

sentenced to death for an offenee committed in the martial law arca and
made capital under the proclamation.

They thereupon applied in the Chaneery Division in Ireland for a
writ of prohibition against the military court, the Commander-in-Chief
in Ireland and the General Officer Commanding in Cork to prohibit

" them from proceeding further with the trial or from pronouncing o¥

confirming any judgment upon the prisoners as a result of the trial or
from carrying into execution any such judgment on the ground that
the military court was illegal and had no jurisdiction. Powell, T.,
following the decision in RB. v. Allen refused the application. An
appeal was brought to the Court of Appeal in Ireland who held that
they had no jurisdiction to entertain the appesl and dismissed it.
A further appeal was then taken to the House of Lords and it was there
held that, as proceedings before a military court were not in any sense
criminal proceedings, an appeal would lie; but, on the merits of the
application itseli, it was decided that prohibition did not lie, first,
heeanse the officers constituting the military eourt did not elaim to act
a8 8 judicial-tribunal in any legal sense, and, secondly, following the
decision in B, v. Poe, that they were funchi officie. In the course of his
judgment Viscount Cave, L.C., said: “A further difficulty is caused to
the appellants (the original applicants) by the fact that the officers
constituting the so-called military court have long since completed
their investigation and reported to the commanding officer, sa that
nothing remains to be done by them and s writ of prohibition directed
to them would be of no avail. What the appellants really desire is an
order restraining General Macready and Major-General Strickland
from cenfirming and carvying out the sentence; and it is elear that as
against these afficers, who are in no sense the officers or agents of the
mititary sourt, prohibition could not be granted.

(iii) Writ of Certforari

15. Certigrari is a writ issuing to the judges or officers of inferior
courts, and eommanding them to certify and return the record of &
matter, ¢.g., & conviction or order, depending before them, to the end
that more sure and speedy justice may be done. Tf the convietion or
order of the inferjor court is found to be bad in law, it will be quashed.

\ R, v. Army Council, ez porte Ravenscrofi, L.R. [1017], 2 K.B., 504,
1 Bee pare. 20, posl. .
+ Re Ctifford gnd O'Sullivan, L.IL. {1921], 2 A.C., 570.
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In ihe case of inferior civil courts, if absence or excess of jurisdiction Ch. VIH
is shown, the writ is issued on the application of the person aggrieved -
almost as & matier of course, unless he has by his conduet precluded
himself from taking an objection.! As the law is at present understood,
in the ease of a court-martial sentence, it will issue only when the rights
‘affeeted by the judgment of the court are civil rights, and not when
they are dependent on military status and military regulations.?

16, In January, 1858, Captain Mansergh was on duty with his ﬁmgﬁ;
regiment, the 6th Foot, at Caleutis, under the command of Colonel case.
Barnes, In February, 1858, he was gazetted to & majority in the 15th
Foot, at that time stationed in England. Notice of this appointment
was transmitted to India and notified in orders in the usual way, after
which notification Major Mansergh cessed, according to the rules of
the army, to belong to the 6th Foot. The latter regiment was about
10 start on active service, when Colonel Barnes infermed Major Man-
sergh of his promotion and desired him 1o hand over his company to
another officer, which he did accordingly.

Subsequently Major Mansergh, conceiving that the notification
of his appointment to the 15th Foot had heen obtained by Colonel
Barnes for the purpose of excluding him from active serviee, wrote tu
the Colonel expressing that view in strong lunguage. Yor this he was
placed under arrest, and subsequently tried by court-martinl on a
charge of having addressed to his superior officer a lotter containing
offensive and insulting language. He was found guilty and sentenced
to be dismissed; and the proceedings having been confirmed, were sent
to England and deposited with the Judge-Advocate-General. Major
Mansergh then applied to the Court of Queen’s Beneh for a rule calling
on the Judge-Advocste-General to show cuuse why certiorgri should
not issue to bring up the record of his conviction in order that it might
Le quashed, on the ground that after his promotion he ceased to be
within the command of the Commander-in-Chief in India, and that
consequently the court-martial had no jurisdiction to try him,

The Court refused the application"—Cockburn, C. J., observing:
] quite agree that when the eivil rights of a person in military service
are affected by the judgment of & military tribunal in pronouncing
which the tribunal has either acted without jurisdiction or has exceeded
its jurisdiction, this court ought to interfere to protect these civil
rights, e.g., where the rights of life, liberty, or property are involved,
although I do not know whether the latter case could oocur. Here,
however, there was nothing of the sort, the only matter involved was
the military status of the applicant—a thing which depends entirely
on the Crown, eeeing that every person who enters into military service
engages to be entirely at the will and pleasure of the Sovereign. Then
there is this additional fact that these proceedings criginated abroad
in a country the tribunals of which are not subjected to our jurisdietion.
Tt is contended that because we have the record of the procecdings in

1 R, v, Surrey 3. [1870] L.R., 5 Q.B,, 464,

t Hea paras. 4 anle and 16, 17, infra.

s e Mansergh {1B5E) | Best aod Smith, 440
* See parta. b, aate.
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the country we have jurisdiction over it, Assuming that for a moment,

vet when we look at the particular nature of the case hefore us, we see

that the military status of the applicant alone is affected, and conse-

quently if he had just cause of exception to the act of the tribunal by
which he was sentenced, he might have appealed to the Queen to

reconsider the matter with the advice of her Judge-Advocate. For
these reasons I am of opinion that in this case we have no jurisdietion

to grant a ceriiorari; besides which, certiorari being a discretionary

writ, we inost certainly ought not in the exercise of our diseretion to
grant it if we had the jurisdiction.”

17. A similar application in 1879 by Captain Roberts was equally
unsuccessful. He founded his application on the ground that the
sentence of the court-martial dismissing him from the service was
invalid, in that it simply sentenced him to be dismissed without stating
the canse of dismissal.

It was attempted to distinguish this case from that of Mansergh,
on the ground that here civil rights were indirectly affected, as Mr.
Roberts would lose his rights to pension or retiring allowance, and
would lose the sum he had paid for purchase. But it was pointed out
by the Judges that the rights referred to were purely military in their
nature and dependent on military status and military regulations, and
Mansergh’s case was considered decisive against granting the appli-
cation,l ’

18, Tn a recent Canadian case? it was recognized that, where a
court-martial has acted within ite jurisdiction, neither the merita
of the convietion nor the propriety of the sentence can be reviewed
by the Supreme Clourt wpon an applieation for either certiorari or habeae
COrpus,

(iv) Writ of Habeas Corpus

19. Any person who is detained in what he conceives to be itlegal
custody by order of a court-martial or other military authority ecan
upply for a writ of habeas corpus ad subjiciendum. This writ is the
most eelebrated writ in English law, being the constitutional remedy
for s parson wrongfully deprived of his liberty. It ir addressed to the
person who detaing ancther in custody, and commands him to producs
and “have the body” of the prisoner before the court to “undergo and
receive’” whatever the court considers proper. It issues out of the
High Court of Justice, and into all parts of the King’s dominicns, except
that by 25 & 26 Viet,, c. 20, no writ of habeas corpws shall issue out of
any of the courts in England into any colony or foreign dominion
of the Crown where His Majesty has a lawfully established court of
justice having authority to issue this writ and to ensure its due exe-
cution. The person to whom it is addressed must make a “return”
to the writ stating why he holds the prisoner in custody; and upon

| Be Roberts, ""Times”, June 11, 1879, In He Tumell (1876) LR., 3 Ch. Div.,
164, u petition of right was presented by an army surgeon, who had been compul-
sarily retired on half-pay, for the injury thereby sustained by him. A demurrer by
the Attorney-General to the petition was sllowed, the Vice-Chaucellor stating the
law to be that “every officer in the Army is subjeot to the will of the Crown and
eal be removed and put on half—pay. or dealt with as the Crown, with & view tu
the publie eonvenience, thinks best.™

* Kz parts Fopan (1920) Can, Crim. Cages, Vol. 82, p. 41; see alec B, v. Murphy (1921)
2 LR, 190 ireferred to in para. 28 post),
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congideration of such return the prisoner is either discharged, or, if the Ch. VIII
return shows sufficient cause for the detention in custody, is remanded -
to custody, or is admitted to bail,

20. The court upon hadeas corpus proceedings do not retry the Noretrial
case, for they do not sit as a Court of Appeal to consider whether an
inferior court has decided rightly or wrongly upon some point, the
decision of which has been entrusted to them! Broadly speaking
the question is whether the document under which the eustodian
justifies his act is & valid one? In illustration of this the case of
Gunner Suddis® may be referred to. He was sentenced at Gibraltar
by a general court-martial to fourtcen years’ transportation for having guue
received articles stolen from a warehouse. A writ of habegs corpuscsse
was directed to the Governor of Portsmouth Prison to bring him up
from custody. It was held a sufficient return to the writ that the
defendant waa in custody under the sentence of & court of competent
jurisdietion to inquire into the offence and to pass such a senience,
without setting forth the partienlar circumstances to warrant the
sentence. Lord Kenyon, C.J., said, “We are not now aitting a8 a
Court of Trror to review the regularity of these proceedings; nor are
we to hunt after possible objections.” And Grose, J., said “It is
enough that we find such a sentence pronounced by a court of competent
jurisdietion to inquire into the offence, and with the power to inflict
such & sentence; as to the rest we must presume omnia rile acle.”

21. Neither will the court give effect to technical objections to the Technical
form of a commitment warrant. It will go behind the commitment ﬁlf;;f‘;;‘”é’ed.
and see whether there is & valid convietion®; if so, a flaw in the commit-
ment is immaterial; and the Army Act® containg an express provision
which practically precludcs & prisoner from obtaining his release by
habeas corpus on the ground of errors and informalities so long as there
iz & valid eonviction and sentence against him. - Nor again will effect
be given to technical errors in the refurn itself, which ean be amended
so as to show the teal facts. At the present date, therefore, such
decisions as those in Douglas’ case’ and Allen's case’ are no longer of
importance, :

22. Where, however, the proceedings of a court-martial were con- Re Forrelt,
firmed by an officer who had not the necessary authority to do ao,
the prisoner was discharged from custody?®; and the same result would
no doubt follow if it were shown that nnqualified officers sat on a court-
martial.

1 Boe ex parid Fogan, para. 18, ants. .

18en R. v. Chigwick {Police Superintendent) LR, [1918], 1 K.B. 578, aa to the
eourt's power to go behind an order of the erecutive, which upen its face is valid,
if it is found to be “practically a sham’ intended to cowver an illegality.

2 {1801) 1 East, 306,

¢ £, v. Lewes Prison (Governor ) LR, [1617] 2 1B, 2564,

5 ALALIT2 (2} (4). N

2 (1842) L.R., 3 Q.B. 825. Donglas was reiensed because the return ptated merely
that he was detained as s deserter and did not alloge that he was & aoldier and ovght
to be with his corps. . i :

T(1860) 30 L.J.Q.B. 38. Licut. Allen was acntenced in India te four yesre' Im-
priscnment. After ponfirmation he was removed in mi]itar}s]r custody to England,
and was imptisonad in several gaols, No proper written suthority for his imprison-
ment after arrival had been sent to England, and the court felt compelled to relesse
him. Hs aetuslly recovered £50 damages from the governor of one of the priacos.
[Allen v. Boyle, “Times,” March 4, 18413

3 Be Porref! {1844} Perry's Oriantal Cases 414,
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23. In a Canadian case,! a storekeeper who had been convicted
by court-martial on a charge of “embezeling or fraudulently mis-
applying,” and imprisoned, cbtained his release by habeas corpus
from the Court of Queen’s Bench at Montreal. The court adjudged
the commitment to be void by reason of the form of charge and finding,
and ordered the prisoner to be discharged, "because the charge and
convietion were in the alternative without any certainty as to any
or either of the two charges. in the disjunctive, and this is matfer of
substanee.” '

24. As 8 general rulo the High Court will lock to see whether the
inferior tribunal had jurisdiction, and whether its proceedings are
upon their face regular and according to law; but it will not ecnsider

whether that tribunal has correctly decided some- question of law

or of fact which it was its duty to decide™—unless perhaps there was
before it no cvidence st all to support its decision.?

& 25, Proceedings by habeas corpus are not, of course, restricted
to eases where there has hbeen a conviction. For instance, the writ
may issue where a man is detained for an unreasonable time without
being brought to trisl. Thus in 1814 a writ was asked for on behalf
of Lieutenant Blake, to be addressed to the commanding officer of
the infantry barracks at Windsor. The affidavit in support stated
that Blake, being on leave and hearing that there were certain c
slleged against him, voluntarily swrendered himself to take hig trial,
that on Beptember 21 he was placed under arrest and in close confine-
ment, and that until the latter end of October he was not permitted
to quit his room, but afterwards was allowed to take exercize. On
November 1, not having been furnished with any copy of the charges
against him, he presented a memorial to the Commander-in-Chief,
but did not receive any answer. On November 16 he was officially
informed that a warrant had been signed for holding & court-martial,
and was furnished with a copy of the charges, which consaisted among
others of certain offences stated to have been committed at Windsor
towards an officer of the same regiment. On November 22nd his
regiment was ordered on foreign service, and shortly afterwards sailed
for Holland. The affidavit then stated that all or many of the witnesses
who might be called for the prosecution or defence had sailed with the
regiment, that the laws of this realm would not permit him to be sent
to a foreign country for trial, and therefore he could not be brought to
trial before the return of the regiment., It further alleged that, as
s matter of fact, a sufficient number of officers might at any 'time
have been conveniently assemhled for the purpose of constituting a
court-martial; and therefore there had been ample cpportunity for
conveniently assembling one between the arrest and the signing of
the warrant, and also between the signing of the warrant and the sailing
of the regiment.

The court inquired if there way any instance of a habeas corpus
to take a military subject out of military arrest, and were referred
to the case of Bergeant Wade! where a rule nist (f.e., a rule calling

1 Re Moore (18672) Simmons, p. 168,

t F_v. Norn Hill Com (Cmmaﬂdanf{ L.E. [1217), 1 K.B, 174,
3 R\; rutunzé’nsan Governor ) LR [1014], 1 KB, 77,

a2 n,



POWER OF COURTS OF LAW, BETC. 145

on the other side to argue the queslion and show why the writ should
not iesne} had been granted, The court hesitated about granting
& rule nisi, because, upon the question whether a court-martial could
be conveniently assembled, if the return should be that a court-martial
could not be conveniently assembled, the court would be precluded.
A rule nig was, however, granted, and on its coming on to be argusd,
an affidavit from the Judge-Advocate-General was produced, stating
that proceedings were instituted for bringing Blake to trial as soon
after his arrest as could conveniently be done; and that he believed
Blake would have been tried before, had not the trial been postponed
partly on account of the absence in the West Indics of persons alleged
by Blake to be material for his defence, and partly on account of
the embarkation of the regiment. Thereupon the court refused
the writ, Lord Ellenborough, C. J., observing, “Up to Novemher 16
the applicant seems to have thought it & fair time, and the delay since
has been satisfactorily explained; it is not a wanton or oppressive
delay, but arising out of the eircumstances of the country. We cannot
lay dowr any general rule, but must in a very great degree give credence
to people in high situations when they depose that all has been done
which could conveniently and according to the course of office be

done, and unless something be shown to the econtrary.’?

Ch. VIII

26. Where a writ of kabeas corpus was issued to an officer to produce Re Gerin.

8 recruit who was detained as a deserter, and the officer by direction
of the Horse Guards discharged the prisoner, and made no return,
the court were of opinion that he ought to buve returned the fadt of
the discharge, but would not grant an attachment for contempt.?

27, A prizoner of war (including an alien internec) cannot sue out No hbees

a writ of kabeas corpus.®

cewpia fur
priscner of

28. The Irish troubles of 1920-21 gave rise to .a series of cases in Chses aris-

which the jurisdiction both of statutory ecurtg-martial and of military

ing cut of
recent Irish

courts held ander martial law was challenged in the superior courts iroubles.

of law.

On December 15th, 1920, Joseph Murphy, a civilian subject to
military law by virtue of the apecial provisions of the Defence of
the Realm Consolidation Act, 1914, and the Restoration of Order
in Ireland Aet, 1920, was tried and convicted by general court-martial
of the murder of & soldier on duty and was sentenced to death, Be-
fore the sentence was executed, application was made to the Court of
King’s Bench in Ireland for a writ of habeas corpus directed to the
governor of the prison in which the condemned man was interned and
for u writ of eertiorari directed to the General Officer Commanding-
in-Chief in Ireland, and, to the Major-General who had convened
the court-martial, to bring up the record, findings, ete., of the court
in order that they might be quashed on the ground that there had been
an abuse of the jurisdiction of the cowrt and a disregard of the essen-
tials of justice and the conditions repulating the functions and duty
of the court. It was alleged and not disputed that sdmissible evidence
had been wrongly excluded by the court-martial.

1 Er parte Biloke (1814) 2 M. & §,, 428,
* e Glagin (1860) 15 Jur,, 329 n,
i Schoferdus v, Uoldbery, LR, [1916], 1 K.B. 284,

Soseph
M
cde.

urphy's
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The Court of King's Bench held that the court-martial in the
exercise of the jurisdiction which it possessed was called upon to
decide questions, not only of fact, but of law, including the admissibility
of evidence; that its juriediction was not ousted because it happened
to give an erroncous decision; and that a court-martial cannct be
deemed to exceed or abuse ifs jurisdiction merely becaunse it mis-
construes a statute or admits ellegal evidence or rejects legal evi-
dence. The applications for writs of Acbeas cotpus and cerliorgri
were therefore refused and the court further held that the reasons
upen which the decision was based would be applicable also to & writ
of prohibition.t

29. On February Tth, 1921, John Allen, a civilian, was tried by
a military court convened in secordance with a proclamation of martial
law, and was sentenced to death for an offence which was made a
capital offence under the proclamation though not punishablo capitally
under the ordinary law. Application was thereflore made for a writ
of prohibition directed to the General Officer Commanding-in-Chief
in Ireland, for & writ of habeas corpus dirceted to the governor of the
military detention camp where the condemned man was interned and
for a writ of cerliorari to quash the proceedings on the ground that
they were illegal and in excess of jurisdiction and that the military
eourts had no suthority to sentence Allen to death for the offence
for which he waa tried.

The Court of King’s Bench in Ireland decided that there was a
state of war existing which jutsified the application of martial law;
that & government is bound when dealing with an armed insurrection
to repel force by foree and to put down such insurrection and restore
public order, even if this involves a death sentence for an offence
otherwise not punishable eapitally; that while the state of war exists
the superior courts have no jurisdiction to question the acts of the
military suthorities when martial law is imposed and the necessity
for it exists; and that a military court under martial law can in some
gircumstances (following ex parle Marais®) act even if courts of justice
in the martial law area are open. For these reasons the applications
for the various writs mentioned were refused.?

The case of B. v. Allen was followed in two silnilar cases which
came before the Court of King’s Beneh in Ireland; in both cases it
was held that if a state of war is shown to exist in an area placed by
proclamation under martial law, the civil courts have no jurisdiction
duranie belle to interfere with the decision of a military court sitting
in the martial law area.t

On July 26th, 1921, the Master of the Rolls siiting in the Chancery
Division in Treland declined to follow the decision of the Court of
King’s Bench in R, v. Allen bolding that as & state of war was in
existence at the date of the passing of the Restoration of Order in
Ireland Aet, 1920, the executive powers of the military authorities

LR v, Murphy [1921] 2 LR, 190,
2 L.R. [1002], A.C. 109, i
+ R, v, John Allen (1921] 2 I.R. 241, .

s« 2. {Garde ) v, Strickland (1921) 2 LR. 317; ¥, {Ronayne gnd Mulcahy ) v. Steickland

(1921) 2 LR. 333.
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were limited by that Act and that accordingly the accused could be Ch. VIII
tried by no other military tribunal than a court-martial properly -
convened and held in accordance with the statute. A conditional

order for a writ of hebeas corpus was made absolute and in accordance

with the practice of the court made returnable for July 28th, but on

that day the Crown did not produce the prisoner in view of the decizion

of the House of Lords in the case of Clifford and O'Sullivan' on July

28th, but subsequently released *him pending the hearing of an appeal

froar‘li:l the decision of the Master of the Rolla. No appeal was in fact

made.?

(v) Actions for Damages

30. It is a general rule of law that magistrates and others, who, Actions
acting without jurisdietion, or in excess of their jurisdiction, violate e ra ol
the personal rights of any person by causing his arrest, imprisonment, courts-
or otherwise, are lisble to an action for damages.? It is now recogn- paras.end
isedt that the samo general rule applies to officers where a person’s officers.
common law rights are infringed. Members of a court-martial who
try & person not subject to military law, or for an act which is not an
offence cognisable by them or who pass a sentence which they hawve
no power to pass, and the officer who confirms the proceedings, are
all liable to an astion at the suit of the person so aggrieved; so, too,
sre individual officets who transgress the bounds of their lawfnl
suthority. :

For mere errors of judgment in deciding points upon which it is their No lisbility
duty to adjudicate, members of a court-martial cannot be made re- oy oraor
spounsible any more than civil judges and magistrates. *‘Even inferior jpdgment.
justices and those not of record cannot be called in question for an
error of judgment so long as they act within the bounds of their juris-
diction. In the imperfection of human nature it iz better even that
an individual should cccasionally suffer a wrong than that the general
course of justice should be impeded and fettered by constant and per-
petual restraints and apprehensions on the part of those who are to
administer it. Corruption is quite another matter, so also are neglect
of duty and misconduct in it. For these, I trust, there is, and always
will be, some due course of punishment by public prosecution®’

The same rule doubtless applies to individual officers excrcising judicial
functions.®

On the other hand, if an aet is in itselfl unlawful—as being done
without, or in excess of, jurisdiction—bena fides and honesty of purpose
AT€ DO excuse.

31. The plaintiff in Comyn v. Sebine’ was a master earpenter of Actions by
the office of ordnance at (iibraltar, and he brought an action against ‘3::,',;5,‘,“:
Governor-General Sabine for having confirmed the sentence of o Ssbime.
court-martial which awarded him the punishment of 500 lashes. It
was shown that the earpenters of the office of crdnance were not sub-
ject to military law, and the jury found the Governor to be liable, as

1 Boe para. 14, ante,

¢ Egan v, Mecready (1021) 1 LR, 265,

i Crepps v. Durden [1T77], 1 8milh, Lead, Ca., 651.

+ Bee para. 3, ante.

5 Garnet! v. Ferrand (18271 2 Barn. & Cr. 811; per Lord Tenterdea, C.J.

¥ ffedden v. Bvans, para. 45, post. X
T {1758) cited in Mostyn v. Fobrigae, para 32, infra.
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having had o share in the sentence, and pave 500 damages. Lord
Mansfield, citing the case in Mostyn v. Fubrigas' said, ““The (Governor
was very ably defended, but nobody thought the aetion would not
lie.” '

And, where a convietion is invalig, the governor of a prison whe
detaing the person may be liable to an action.? )

Sutherland v. Murray® was an action brought by Mr. Sutherland,
a judge in Minares, against Gteneral Murray for improperly suspending
him from his office. The General had professed himself ready to
restore the judge on his making a particular apology; and on reference
to the home authorities the King approved of the suspension unless
the Covernor’s terms were complied with., It was admitted that
(teneral Murray had power to suspend the judge for proper cause, yet
on the proof that he had acted unreasonably and maliciousty, and had
misrepresented the facts in his report, the jury gave 5,000f. damages
against him.

In Goodes v. Liswtenant Colonel Wheatly,! the plaintiff was doing
daty as constable at St. James’s Paluce, and had occasion to desire
Lientenant-Colonel Wheatley, of the Guards, whe was not in uniform,
to walk on, whereupon Colonel Wheatley marched (Goodes off to the
guard-room by a file of grenadiers, and confined him there several
hours. The plaintiff was non-suitel, but, it would appear, solely in
consequence of u failure to prove formally his appointment as constable.

In another case the eaptain of an East Indiasman, on two strange
sails being doseribed, mustered all hands and passengers, and assigned
them stations for the defence of the ship. The plaintiff, one of the
passengers, refused to go to this station, and thereupon was, by order
of the captain, carried there and kept in irons all night. It was held
by Lord Ellenborough, that though the eaptain might well have been
justified originally in confining the plaintiff for his refusal to obey
orders, yet he had exceeded his suthority in keeping him in irons all
night; and the jury gave 80L damages.®

In Glynn v. Houston,® Mr. Glynn, a British merchant residing at
Gibraltar, recovered 501 damages from General Sir William Houston,
the acting governor, for having caused Mr. Glynn's premises to be
surrounded with a detachment of troops, while a house immediately
adjoining was searched for the person of & Spanish general, and for
having prevented Mr. Glyon from leaving his house during the search
{which was unsuecessiul) by placing a sentinel with fixed bayonet at
the door, ’

32. Forcigners will be protected by our courts in the same way
as Englishmen. Thus, in the well-known case of Mostyn v. Fabrigas,”
& native of Minorca brought an action against General Mostyn,
governor of that igland, for having, without trial, imprisoned and
banished him from the island, and recovered 3,000 damages. On a
+bill of exceptions, the point that, where the cause of action arises

1 Hee para. 32, tnfre.

z Hoo Allen v, Hople, g 142, note 7, ante,
3 Hee (17688) 1 T.R., 938,

4 (1508) 1 Campbel]l 231,

v Bayce v. Haylife {1807) 1 Camphell 58,
5 (18413 2 Man. & Gr. 337,

7 (1774} 1 Smith, Lead. Cu., 581,
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abroad, the courts of this country have no jurisdiction, was elaborately

argued; but Lord Mansficld, delivering the judgment of the court,

emphatically Jaid down that actions of this description may e brought
in England, though the matter arises in foreign parts, He also, with
no less emphasis, rejected the arguroent that the defendant was en-
titled to protection from an action by reason of his character as governor.
In the course of the case he referred to fwo earlier deeisions of a some-
what similar character. Tn the firat of these it appeared that Captain
Gambier, by order of Admira] Bescawen, pulled down the houses of
some sutlers on the comat of Nova Seotia, who supplied the sailors
frequenting them with gpirituous liquors, whereby their health was
injured. One of the sutlers (whom the captain incauticusly conveyed
to England upon his ship) brought an action against him and recovered
L,000%L damages. The second case, in which Admirsl Palliser was
gued for destroying some fishing huts eracted hy Canadians on the
Labrador coast, was disposed of by an arbitrator’s award.

o, too, in a later case it was held that an English naval officer
waa liable In damages to a Spaniard for seizing his cargo of slaves on
hoard a Spanish ship.!

33, A British subject, however, is not lizble to actions by foreigners
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in respeet of hostile aote done by him in the neme of the Government, by the

provided those acts are either autherized by an actual command or
ratified by a subsequent approval of the Government. To such acts
the maxim respondeat superior appears to apply; and, if the Govern-
ment refuses redress, there is pd remedy but an appeal fo arms? Nor,
where war is actuslly raging, are acts of the milifary authorities
cognizable by the erdinary courts.® :

Further, in time of war, an alien enemy cannob gue in our courts
unless he is within the realm by licence of the Bovereign.t
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34. There are soveral old cases where juries gave heavy damsages Exeossive

in respect of the unathorized infliction of corporal punishment. Thus

eorporal
punishment

a seaman recovered damages against Captain Tonyn, R.N,, for the demages
T.

infliction of several dozen lashes without a court-martial, the custom
of the Navy only permitting a commanding officer to infliet summarily
one dozen lashes.?

A similar action was brought against Colonel Bailey, of the Middlesex
Militia, for improperly flogging & private, and 600 damages werc
awarded. And in an action tried in 1793 against officers of the Devon
Militia for inflicting 1,000 lashes on the plaintiff, who had been found
guilty of & charge of mutiny, though the only act proved against him
was that he had written to the colonel a letter telling him that the
men were discontented, which was not comrnunicated to anyone else,
the plaintiff recovered 5001 or 600L. damages.t

1 t Mudrace v. Witles (1520} 3 Barn. & Ald. 353, slavery being then lnwful by Bpamiah
g-ﬁérbgisaa (o an English slave owner's Tights, ace Forbes v, Cachrane (1824) 2 Barn.
1 Bes cases cited in 1 Bmith, Tead, Ca., 648
1 Bz parte Mareis LR, [1902), ACL10D,
« Porler v. Freudsnberg, 1. R. [1915], 1 K. 13, 857.
+ 4 Taunt., 71,
2 (1783 4 Taunt., 70.
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35. A well-known ease ss to the liability of members of a court-
martial ie Frye v. Ople. . Lieutenant Frye was brought to & cotirt-
martial at Port Royel by his captain for disobedience in refusing
to assist another lieutenant in carrying an officer prisoner on bosrd
ship without a written order from the captain. Part of the evidence
produced against him at the court-martial consisted of depositions
made by illiterate natives, whom he had never seen or heard of, and
reduced into writing several days before he was brought to. trial; and
upon his objecting to the evidence he was brow-beaten and overruled.
Lieutenant Frye was sentenced to 15 yoars’ imprisonment, and declared
for ever incapable of serving His Majesty. It is doubtful whether the
act charged against him amounted to an offence!; but in any case the
court had only power to award two years’ imprisonment. On his
arrival in England, his case was laid before the Privy Couneil 2nd the
punishment remitted by His Majesty.

SBome time afterwards he brought an action in the Court of Common
Pleas against Sir Chaloner Ogle, the president of the court-martial,
and obtained a verdict in his favour of 1,000{. damages.?

36. In Barwis v. Keppel? the plaintiff, s discharged sericant of
the Guards, obtained a verdiet with 70L. damages against Major
Keppel, as acting commander of his regiment, for maliciously and
without any reasonsble canse redueing him to the rank of private
for neglect of duty during active service abroad. After an argument
a3 to the powers of a commanding officer under the Articles of War,
the court intimated their view that the verdiet could not stand, say-
ing:—-"‘By the Act of Parliament to punish mutiny acd desertion the
King’s power to make Articles of War is confined to his own dominions;
when his army is out of his dominions, he aets by virtue of his preroga-
tive and without the statute or Articles of War; and therefore you
cannot argue upon either of them, for they are both to be laid out of
this case, and flagrante bello the common law has never interfered with
the army; inter arma silent leges” At this date an army abroad in
time of war was governed by ‘“prerogative” Articles.* Apparently
the court considered that ag between soldiers, griovances arising out
of disciplinary action in time of war could only he entertained by
military tribunsls or authorities.

37. In Wall v. Macnamara,® the plaintiff, a captain in the African
Corps, brought an action against the Lieutenant-Governor of Senegambia
for imprigoning him for nine months at Gambia. The defence was a
justification of the imprisonment under the Mutiny Act for disobedience
or orders, At the trial it appeared that the imprisonment of Captain
Wall, which was at first legal—namely, for leaving his post without
leave from his commanding officer, though in a bad state of health—
had been aggravated with many circumstances of cruelty. TLord
Mansfield, ir summing up, said, “In trying the legality of acts done

! Lawrenee, I., in Warden v. Bailey, infra. thought that it did not, and that Frye's
arrget was therefore illegul et the outaet.

2 (1743; MoArthur on Courts-Martial, vel. i, p. 408,

4 (1768) 2 Wilson's Rep. 314,
t 4 Bee Chap. 1I, pars. 28, 3
"E{1779) 1 T.R., 536. The plaintiff in this case was hanged 20 years later for &
"indicial murder’ in Africa; sce para. &4, posi.
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by military officers in the execution of their duty, particularly beyond
the seas, where cases may oceur without the possibility of application
for proper advice, great latitude ought to be allowed, and they ought
not to suffer for a slip of form, if their intention appears by the evidence
to have been upright. . . Thus the principal inquiry to be made
by a eourt of justice is, how the heart stood; and if there appears to be
nothing wrong there great latitude will be allowed for misapprehen-
gion or mistake. But, on the cther hand, if the heart is wrong, if
cruelty, malice, and eppression appear to have occasioned or sgeravated
the inprisonment or other injury complained of, they shall not cover
themselves with the thin veil of legsl forms, nor escape under cover of a
justification, the most technically regular, from that purishment
which it iz your province and your duty to infliet on so scandalous
an abuse of public trust, It is admitted that the plaintif was to
Blame in leaving his post, but there was no enemy, no mutiny, no
danger, his health wes declining, end he trusted to the benevolence
of the defendsnt to consider the circumstances under which he acted.
But supposing it to have been the defendant’s duty to call him to a
military account for his misconduet, what apelogy is there for denying
him the use of the eommon ajr, in a sultry climate, and shutting him
up in a gloomy prisen, where there was no possibility of bring him to
trial for several months, there not being a sufficient number of officers
to form 8 court-martial? These circumstances, independent of the
direct evidence of malice, a3 sworn to by one of the witnesses, are
sufficient for you to presume a bad, malignant motive in the defendant,
which would destroy his justification, had it even been within the
powers delegated to the defendant by the commission,” The jury
found a verdict for Captain Wal}, with 1,000]. damages. -

This case suggests! that if military authority is exercised within legat
limits, but yet with excessive severity or cruelty, the abuse of the
jurisdietion may smount to “excess” of jurisdiction.

38. In Grant v. Shard? violent language and striking a subordinate A

officer on duty werc held netionable. Grant was directed to give ag

military order, and it appeared that he sent two persons who failed.
Shard thereupon said to Grant, “What a stupid person you are,” and
twice struck him. Although the eircumstances occurred in the actual
exceution of military serviee, it was held that the action was maintain-
able, and a verdict was found for the plaintiff, with 20]. damages. An
applieation was afterwards made to the Court of King's Bench to set
aside the verdiet, but the court, after argument, refused to disturb it,
though Lord Mansfield was desirous to grant & new trial.

Ch. VIII

agault.
ramt v,
hard.

39. Captain Molloy, of H.MS. “Trident,” kept his purser, Bwinton, Illegal
in confinement for three days without inquiring into the charge against confine-

him, and then, on hearing his defence, released him. The puvser Swistorv.

breught an action against Captain Molloy, and on the evideace Lord ¥

Mansfield said that such conduct on the part of the eaptain did not

t But sea para. 4, ente, und 40, post,
2 (1784) 4 Tgunt., 85,

alloy.
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appear to have been a proper discharge of his duiy, and, therefore, that
his justification under the discipline of the Navy had failed him. I
does not appear what the verdict was.!

40. We now come to the famous case of Sufion v. Johnstone, alrcady
referred to as the origin of the doctrine that as between scldiers grie-
vanees arising out of military discipline will not be remedied by the
civil conrts.?  The plaintiff was captain of H.M.8. “Isis,” which formed
part of a squadron under the command of the defendant. On'the 16th
April, 1781, Johnstone ordered the squadron to pursue the French fleet,
and signalled to Button to slip his cable in order to engage the enemy.
Sutton failed to slip his eable, Johnstone caused him to be brought to &
court-martial on the ground of having “delayed and discouraged the
public service on which he was ordered,” and for disobedience of orders
in not slipping his cable and putting to sca. The court-martial found
tha! Sutton was justified in not immediately slipping his eable owing
to the state in which his'ship was, and that he did not delay the public
servien, and adjudged him to bo honourably asquitted. Upon this he
brought an action against Johnstone for having maliciously and without
probable cause charged him with the crime of disobedienee of orders
and the delay of the public serviee.

The case was twice tried and the plaintiff recovered 5,000, damages
on the first trial and 86,0000 on the second. A motion was then made
in arrest of judgment, and upon this two points were raised; first,
whether the action would lie; secondly, whether, it if did lie, the plaintiff
was entitled to keep his verdiet, On the first point it was urged for the
defendant, that an inferior officer cannot maintain an action againat
his superior for acts “done in the course of discipline and under powers
ineident to his situatjon.” The court held that an action would lie;
with certain exceptions, as in the case of judges and jurymen, "all men
hold their situations in thiz eountry upon the terms of submitting to
have their conduet examined and measurced by that standard which the
law has established.” Wall v. Macnamara and Mostyn v. Fabrigas
were quoted as anthorities for this, and the court had elearly no doubt:
“If it be meant that a commander-in-chief has a privilege to bring 2
subordinate officer to a court-martial for an offence he knows him to be
innoeent, of under colour of his powers, or of the duty of his situation to
hring ferward inquiries into the conduet of his officers, the proposition
is too montrous to be debated.”  On the second point also (absence of
probable eause) the court were in favour of the plaintiff, and dirccted
the verdict to stand.

(. a further appeal, the Court of lxchequer Chamber? decided
that in any case the defendant had probable cause Tor his action,
and that therefore the plaintiff must fail. They went on, however,
to cxpress an opinion on other points not necessary for the deeision of
the case.  Yirst they dealt thus with the duty of a subordinate oflicer:
“He must not judge of the danger, propriety, expediency or consc-
quence of the order which he reecives; he must obey; nothing can

U Swintan v. Molloy (1783) 1 T4, 57
T Bee parn, 3, ante.
3 {1TRE} 1 T.R., 483, T84,
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exeuse him but a plysical impossibility”’.? Secondly, they said that
the undue delay (if any} in bringing Sutton to trial was ‘‘a mere military
offence. It iz the abuse of a military discretionary power, and the
defendant has not been tried for it by court-martinl’? Lastly (but
a8.to this they felt very doubtful) they thought that even in the absence
of probable cause the action would not lie on the ground that if superior
officers abused their powers the persons aggrleved had their proper
remedy under military law before military tribunsls. On & further
appeat the House of Lords affirmed this decision,® apparently on the
ground that Johnstone had in fact reascnsble cause for his action;
indeed it has been stated* that they did not agree with the view that an
action eould not be sustained even in the absence of probable eause.
It may be noted that Lord Mansfield (who was of opinion that Sutton
could in no caze sueceed) was the judge who tried Well v. Macnamare
{para. 37, ante). It is difficult to see the distinetion belween cruelty in
exercising juriedietion and malice in exercising it. Possibly the fact
that Macnamara acted “in cold blood,” but Johnstone in the heat of
hattle weighed with the court in the Iafer cage. Lord Mansfield also
tried Swinton v. Melloy (para. 39, ante), and More v. Bastard (infra).

41. In 1804, Colonel More appeared as prosecutor at a court-martial,
whereof Colonel Bastard was president. Some contradiction between
the evidence of two witnesses led the court to conclude that wilful
perjury had been committed; and the president ordered Colonel More
into arrest, either for having suborned one of the witnesses or for not
openly disavowing him. In an setion for false imprisonment, Lord
Mansfield said that there was no defence; and the jury awarded 3001
damages.s -

42. Worden v. Bailey iz an important and somewhat complicated
cage. The plaintiff was a militin sergeant, and his colonel ordered all
nen-commissioned officers of the regiment (i) to attend an evening
sehool, and (ii) to contribule 84. a week fowards the expenses thereof.
Both orders were probably unlawful. The plaintiff with others was
reprimanded for refusal to chey, and promised to do so in future; but
on: the same evening indulged in mutinous language upon the subject
te other non-commisgioned officers. On the following day the defend-

Ch, ¥YIIT
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Warden v.
Hailey.

ant, the adjutant, had him arrested and conveyed to gaol; subsequently -

he was brought up before the colonel, who remanded him in custody for
trial by court-martial on a charge of using mutinous language. After
acquittal, ke sued the defendant for the impriconment. The delendant
was prepared to base his defence on the ground that the arrest was for
using mutinous language (not for refusal to chey orders), and that lLe
had reasonable ground for believing that such language had heen used;
but, before he gave any evidence on the point, the judge non-suited the
plaintiff on the ground that Sulton v. Johnstone had decided that an

1 But, of course, they were considering, at any rate primarily, orders given in
actnal fSghting.

2 This seems opposed to Sudnten v. Molloy, para. 39, anie,

1 Bro, P.C, 116‘00.

+ Per Lawrence I, at 4 Taunt., 76,

5 More v. Bostard (1804) 4 Taant., 70; MeArthur, vol_ if, p. 185. In an action
brought at Caleutts it 1841, & Teporter recovered nominal damages against the
president of a court-martial for having ordered the forcible seizure of his notes,
which he had persisted in teking after being ordered to desist; Ficketts v. Walker,
Hough, Mil. Pree. T18.



Ch. VIII

Devalup-
ment of

the Sutton
v. Joknstone
ductrine.

Dawking v,
Fokeby.

Marks v,
Frogley.

154 POWER OF COURTE OF LAW, ETC.

inferior officer cannot maintain an astion against a superior for imprison-
ment inflicted in consequence of any command whatever issued by the
superior, or-for anything donz under colour of military authority. On
appeal, the court ordered a new trial to decide on what ground the
plaintifi had really been arrested, and whether the defendant had
probable cause for his action. They pointed out that the only peint
actually decided in Sublon v. Joinstone was that the defendant there
had probable cause; further, that the imprisonment there was for dis-
obedience in action, where instant obedience is necessary, and that
therefare the inference sought to be drawn from the care was a “'very
wide” one.! On the new trial it was held that insubordinate discussion
of even an illegal order was a hreach of diseipline, and that there was
probable cauvse for detaining the defendant in eustody for trial by
court-martial on a charge of using mutinous language, The action
therefore failed.? The court in sending the case back for a new trial to
ascertain why the plaintiff was arrested appear to have ruled in effect
that the soldier's duty of obedience did not require him to ohey an
obviously illegal order, though by obeying it he would net injure any
other person. '

43. The doctrine enunciated in Sution v. Joknsione that the civil
courts céuld not be invoked to redress grievances hetween persons both
gubject 1o military law (who had a prescribed method of obtaining
redress for such grievances) was recognized in re Mansergh and re
Roberts (paras. 16, 17, ente), by Lush, J., in Dawkins v. Paulet® and in
Dawkins v. Eokeby® by ten judges, whose unanimous opinion it was fhat
8, case involving questions of military diseipline and military duty alone
was cognizable only by a military tribunal, and not by a court of law.
It was also recognized in Marks v. Frogley* by the Court of Appeal. In
that case it appeared that s Volunteer haitalion to which the parties
belonged had been in eamp with regular soldiers for a week, and during
such training they were subject to the Army Act. On the morning of
the day on which the battalicn was to return home, plaintiff was
accused of theft from a comrade; thereupon the adjutant put him under
arrest, and later in the day on arrival at their home railway station,
ordered the three defendants to march him to the nearest police station
and hand him over o the police on a charge of larceny. Having becn
aequitted, he sued the defendants for false imprisonment, alleging that
he and they had ceased to be subject to military law on leaving the
camp, and that therefore the Army Act did not justify their obediencs
to the order given to them. It was held by the Court of Appeal that
they were at all material times subject to military law, and that (apart
from any defence under the Sutton v. Johnstone dactrine} the Army Act
justified the acts complained of.

1 {1811} 4 Teunt., 67,
2 (1815) 4 M. & 8., 400.
% As 10 thesa cases, ses peraa, 50, Bl, pust; see also Keiphly v, Bell (1886), 4 F. &

F. 783, .
CL.R.[1898], 1 Q.B, 286, 888; snd agein in R, v, dArmy Counedd, para. 7, ante.
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44, Tn Fraser v. Balfour,! & naval officer who had been compulsorily Ch. VHI

retired sued the First Lord of the Admiralty alleging (i) false imprison-

ment (#z., his detention in hospital “under cheervation for insanity’’), Prasent
and (ii} malice in causing him to be retired. In the courts below it 5,0‘;‘:;_"1‘
wae held that the action was nof maintainable in view of the decision geifour.
referred to in the preceding paragraph. The House of Lords pointed

out that their decision in Dawkine v. Rokeby proceeded solely on the
question of the privilege of witnesses, and did not affirm the wider
proposition laid dewn in the Exchequer Chamber. They agreed that

the claim for false imprisonment was misconceived; but ruled that the

claim for maliciously causing the plaintiff’s retirement raised a question
which was still open to argument in the House of Lords, and that it

must be allowed to proceed if the plaintiff put his pleadings in proper
order.?

45. In the recent ease of Heddon v. Bvans® the cases from Sutton v. Heddw v.
Johnstone onwards were re-examined, and the Judge came to the Evan
conclusion that the doctrine therein approved was not intended tfo
extend to infringements of fundamental common law rights where the
defendant had acted without, or in excess of, jurisdiction. Aecting upon
this view, he laid down two important prineiples: (1) that an officer is
liable in an action for damages if without jurisdiction or in excess of
his jurisdiction he commits an act which amounts to false imprison-
ment or other common law wrong, even though he purports to act in
the course of military discipline; but (2) that, if his act is within his
jurisdiction and is done in the course of military discipline, no action
will lie on the ground only that the act was done maliciously and without
reasonable and probable cause. This latter proposition was in the .
opinion of the Judge open to review in the House of Lords (see Fraser
v. Balfour, supra), but in no lower tribunal. Incidentally, several
minor points of military law were decided, or discussed in the case.

The plaintiff, & private soldier, was put under arrest and charged
before his commanding officer with {i) making a frivolous complaint,
and (ii) conduct to the prejudice, ete., in writing s certain letter to the
ecommanding officer. He was convicted on both charged and awarded
14 days’ confinement to barracks, in respect of which he claimed
damages against the commanding officer for falge imprisontnent. The
Judge ruled that the absence of a charge-sheet (required by s. 45 of
the Army Act} did not invalidate the arrest and custody; that, though
the first charge was invalid as disclosing no offence, the convietion on
the second charge, if valid, would support the sentence; that the letter
complained of was in law capable of being construed as a breach of
diseipline, and that it was open to the commanding officer to find that
it did amount to such a breach; and that the commanding officer was
not bound to give the accused the option of having the case tried by
distriet court-martial because the loss of *corps pay” involved in the
sentence of confinement to barracks was not forfeiture of “pay.”

. lLFéaa;:él\* Balfeur (1918 34 T L.R, 502; see also Fraser v. Hamilton (1917) 33
't The petion did not proceed further.
¥ (1919 36 T.T..R. 842,
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Consequently, he held that the commanding officer had acted
within his jurisdietion, and could not be lisble, even if confinement
to barracks amounted to eufficient deprivation of liberty to support
8 claim for false imprisonment—-a point which he did not decide. At
a later date the commanding officer had again placed the plaintiff
under arrest on a charge ariging out of a letter to the General Officer
Commanding, and had remanded him for trisl by distriet court-
martial. The plaintiff claimed that the remand to, and confinement
in, a detention barrack was illegal and without jurisdietion on the
ground that there was no committal werrant, but the Judge held that,
though a committal warrant should have been made out and signed,
the custody eould be justified under 8. 45 of the Army Act. The
plaintiff also founded a claim for damages on the ground that the
communding officer in arresting and remanding him had seted mali-
ciously and without reasonable and probable cause. The. Judge,
whilst finding these allegations not proved, held that even had they
been proved the action could not suceeed.

46, The failure of the first claim in Fraser v. Belfour (supra)
illustrates the rule of law that public officers and servants of the
Crown, though liahle in respect of wrongful acts committed by them
personally in their official capacity, are not lable in respect of wrongful
acts committed by their subordinates, unless they have specifically
ordered or ratified the particular act so as to make it substantially
their own., The ordinary rule of respondant superior, under which a
master is held liable for acts of his servant done within the scope of his
employment, does not apply, because both senior and junior are
servants of one master, the Sovereign, and their relationship to each
other is not that of master and servant. In the particular case the
First Lord had given no orders for the detention of the plaintiff, and
indeed knew nothing of it till long afterwards; sssuming the detention
to be unlawful, the only persons liable would be those who actually
detained the plaintiff and such superiors as specifically ordered {or
ratified) the detention.?

Further, though all officers are in the employ of the Bovereign, no
action in respeet of their wrongful scts will lie either against the
Sovereign or againat the Department of State under which they work,
g0 a8 to reach the publie revenues.?®

The ahove-mentioned rules apply, of course {infer alia}, to injuriea
caused through the mishandling of serviee vehicles. If an officer or
soldier driving such a vehicle by his recklessness or negligence injures
a civilian, the driver may be sued, and is personally responsible for
such damages as & jury may award. If the driver iz a person whose
duty it is, according to the rules of the service, to drive the vehicle,
his superior, though riding in it at the time, is not responsible for the

1 Aa to whether the subordinete van escape liability to a civilian by proving that
lie avted under ordera which were not necessarily or manifestly illegsl, there is no
clear authurit%: but the better opindon would seetn 1o be that he cannot; see per
Willes, J., in Dewking v. Rokeby (1865} 4 T. & F., at R 831, and per Keunedy, J.,
iy Merks v, Frogley, LR, [1808], 1 Q.13 at p. 404,  As to the position where the
petson injured is another aoldier, see #i4d, and per Willes, J., in Kewghly v. Bell (1868)
4+ F. & V., at pp. 79, BO5.

? Bee geners ud to actioma of tort against public ofliciuls, &, Roleigh v. GQoacken,
T I (1898), 1 Ch. 73; Sainbridge v. B MG, LT [1800], 1 K. B. 178; Koper v. Fuldie
Works Commiswioners, T, [19158], 1 K.B. 45.
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negligent. driving, unless indeed he has made such negligence his own,
¢.4., by ordering an excessive speed to be maintained, or by not checking
a speed which he must have known to be dangerous, in which case he
would presumably be liable. On the other hand, if an officer entrusted
with the use or control of a vehicle employs to drive it some subordinate
not authorized to do so according to the rules of the service, it would
appear that (apart from any defence on the ground of urgency) he
employs such subordinate as his servant, and would be personally
linhle for his neglipence. .

In cases of accident where no pegligence can be imputed, an injured
person can only appeal for compensation ex gratia to the department
concerned, and frequently, even wherc negligence is admitted, this
must be the only offective romedy if the driver iy a “man of straw.”

Ch. VIII

47. Public officers and servants of the Crown aro not liable person- Servants

of the

ally upon eontracts entered into by them in their -official capaeity,! Crown and

the remedy being (as & rule)? by petition of right against the Crown;
hut an officer may enter into a contraet in such circumstances ae to
raisc the inference that he is pledging his own credit, as in Samuel
Brog., Lid., v. Whetherly, where a Volunteer colonel was held personally
responsible for uniforms supplied to the Corps.?

In Lascelles v. Rathbunt it was held that the commanding officer
of a brigade was not personally responsible for the price of provisions,
ete., supplied to the officers’ mess upon the orders of the mess committee.

contracts.

48. The following group of cases illustraies cortain aspects of the Iiibel and
law of defamation. In the first place it must be remembered that if mander.

g statement is in faet truc no civil® action for damages will lie in respect
of its publication, however injurious to the plaintiff. Thus, to record
truly in a newspaper that & named officer has been dismiesed the
gservice by sentence of general court-martial for a named offence is
not actionsable.®

49. Sceondly, cortain documents are by reason of their nature Pocuments

“privileged from produstion,’” i.e., the officer who holds them for some

privileged
{rom

Department of Staie cannat be compelled—and indeed cught not to he disclosurc.

allowed-—to produce them in court. In Home v. Bentinck” the plaintiff
brought an action against the president of a court of inquiry for libel
in publishing the court’s report by communicating it to the com-
mander-in-chief. It was held ihat the officer subpeenaed to produce
st the trial the report and proceedings of the tourt was not at liberty
1o disclose them—as being State documents; and further, that office
copies of them which the plaintiff held must not ke admitted. In
Dickson v. Wilion® the action was brought by an officer against his
colonel in respect of letters written to the latter’s superior and reflecting

' Hosier Bros, v. Derby (Lovd ), Secretary of Stale for War, T.R. [1918], 2 K.I3, 671,
s But ape Groham v, Public Works Commissioners, L.R. [1801], 2 K.B. 781,
i LR, 1907}, 1 K.B. 708, L.R.[1908], 1 K.B. 184, c.f. Nalionel Bank of Seotland
v. Shaw [1013] 8.C. 133.
M Eli)‘lg) 35 T.I.R. 347. i
5 In the case of a eriminal prosecution for publishing a libel, the truth of the state-
(ment is not 8 defence unless it was for the public benefit that it should be published.
8 O F. Oliver v. Benlinck (1811) 3 Taunt. 436.
7 (lszng 2 Rroderip & Bingham 130.
2 (1850 L B & F. 419,
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upon the plaintiff. The plaintiff in fact succeeded; but in Dawkins v.
Lord Rokeby' the court said distinetly that the Judge in Dickson's case
was wrong in compelling, or even allowing, the Secretary for War to
produce the letters in question; and in the case then before them they
reaffirmed the principle that the proceedings of a court of inguiry
ought not to be produced.? :

Clearly, if & plaintiff cannot put before the court the document of
which he complains, or even a copy (if he has one), he cannot suceeed.’

50. Thirdly, the defence of “‘privilege” must be considered. In the
case of some statements the law regards the oceasion on whith they
are made as “privileged,” either absolutely, or to a qualified extent.
If the privilege iz “absolute,” no action will lie even if the statement
is not only false but also made malicicusly. It is a rccognized rule
of law that “whatever i3 said, however false or injurious to the char-
acter or interests of a complainant, by judges upon the bench . . . ,
by counsel at the bar in pleading causes, by witnesses giving evidence
is absolutely privileged.”* In Jekyll v. Moore® it was held that a
rider appended by a court-martial to their judgment of acquittal,
and reflecting on the prosecutor’s conduet, would not support an
action. The plaintiff brought an action for libel against the president
of a court-martial which had “most fully and honourably” acquitted
a Colonel Stewart, and had appended fo their finding the following
remarks:-—~“The court cannot pass without observation the malicious
and grouhdless accusations that have been produced by Captain
Jekyll against an officer whose character has, during a long period of
service, been so irreproachable as Colonel Stewart’s, and the court do
unanimously declare that the conducet of Captain Jekyll in endenvour-
ing falsely to calumniate the character of his commanding officer is
most highly injurious to the good of the rervice.” The court decided
that no action could be maintained, the Chief Justice observing, *If
it appear that the charges are absclutely without foundstion, is the
president of the court-martial to remain perfectly silent on the conduet
of the prosecutor, or ¢an it be any offence for him to state that the
charge is groundless and malicious? It seems to me the words com-
plained of in the case form part of the judgment of acquittal, and
consequently no action can be maintained upon it.”" In Dawkins v.
Lord Rokeby® it was definitely laid down by the House of Lords that a
duly constituted military court of inquiry must for these purposes be
regarded as being upon the same footing as a eourt of law, and that
oral and written statements made by an officer in the course of a

1{1873) L.R. 8 Q.B. 255; a3 to the principle upon which such privelege ia based,
see Asiafic Petroleum Co., Lid., v, Anglo-Fersian o8l Co. Lid., L.%.. [1918], 1 K.B.
R22. In Antheny v. Anthony [1810] 35 T.T. B. 550 privilege was claimed for medical
history sheets., BSee alen KB, 572,

2 Bea nleo Chalterion v. Secretary of State for India, L.R. [1595], Q.B. 189,

i Bee e.g., Hovell v. Holland, " Times," May 6, 1920, an action by an officor against
the president of s military court of inquiry for libel alleged to be contained in the
report of auch court. The pleintiff abandoned the acticn upen a statement being
made vindiesting hia chatacter; but it was ndmitted that the antion must have failo
since tho roport could net be admitted in evidence.

¢ Munater v. Lamb (15853}, L.R., 11 Q.B. I, 538, 606,

5 {1806) 2 Boa. & P., 341.

5 (1573 L.E. 5 Q. B. 255; (1875) L.R. 7 11.1., 744,
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military inquiry in relation to the conduct of an officer and with Ch. VIIL
reference to the subject of that inquiry, enjoy “absolute” privilege. —
The same principle will a fortiori apply to courts-martial,

81, If a false and defamatory statement is made on an occasion Quelified
o which only “qualified’’ privilege attaches the plaintiff may possibly privilege.
suceeed, but in order to succeed he must prove that the statement
wae made maliciously and without reasonable and probable cause.
Ag repards civilians, this is undoubtedly the position; but in the case
of soldiers it would appear that, in cases arising out of the exercise
and performance of military authority and duty, a subordinate officer
has no legal redress {except perheps in the House of Lords)! against
hiz superior, notwithstanding that the Iatter's statements are made
maliciously and without reasonable and probable cause. In Dickson
v. Wilton? the lieutenant-colone! actually commanding a militia regi-
ment sued the colonel of the regiment in respect of letters written to
his immediate superior (Viscount Combermere} containing charges
apainst the plaintiff, and also in respect of a conversation with a
Member of Parliament as to a question to be put in the House with
reference to such charges and to the plaintiff’s dismissal. Lord Camp-
bell directed the jury that prima facie the oceasions were privileged,
but that the privilege would be lost if the defendant had acted from
other motives than a sense of duty; and the jury found a verdiet for
the plaintiff with damages. In Dickson v. Combermere® an action
by the same plaintiff, and arising out of the same faets, not however
for libel hut for eonspiring to procure the plaintiff’s dismissal by false
¢harges, Cockburn, C. J., told the jury to find for the plantiiff, if in
their opinion the charges were made maliciously and without probable
cause. They found, however, for the defendant.

The direction to the jury in Dickson v. Wilion, supre, was dissented Dowkina v.
from in Dawkins v. Paulets In that case an action for libel was brought 7o+t
in respeet of a report made to the adjutant-general by the plantitif’a
superior officer. It was held (before any evidence was given) that the
plaintiff must fail even if he proved malice, for that no action would lie
by one officer against another for an act done in the ordinary course of
his duty a8 such officer, even if done maliciously and without reasonable
and probable cause. Cockburn, C. J., however, took the opposite
view. Reference may here be made incidentally to another action
brought by the same Colonel Dawking, in which he sued three officers
for eonspiring to make false statements to the commander-in-chief.

It appesred that the defendants had formed a military court of inquiry
to consider the plaintifi’s professional conduet, and that the statement
complained of wag their report, Upon the admitted facts, it was held
that the plaintiff must fail; but the court scemed to think that the

1 Bea Froeer v, Bolfour, para. 44, ande.

:(1850) 1 F. & F., 419. Yo Mitchell v. Kerr, Rowe 537, decided by the Court of
King's Bench in Ireland in 1801, the defendsant had written two libellous letters to
the commandieg officer of & regiment which the plaintiff was about to enter. At
the trial the jury were directed that, if they thought the letters were written merely
for the purpese of bringing the plaintiff to a court-martial, the action would not lie,
and they found & verdict for the defendant, which the Court of King's Benoch refused
to disturh.

L] (1863% 3F & T B2T.

&}‘(lgfg LR. 5 QPB. 94; see also the first cese of Dawking v. Rokehy {1865) 4 F.
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defendants would have been liable if there had been any conspiracy
or confederation between them beforchand to present an unfavour-
able report irrespective of the evidence.!

52. The distinction botween cases where there is “qualified privilege”
and cases whero there is no privilege is illustrated by the two following
decisions. In Fairman v. Ives? a civilian to whom an officer owed
money wrote his version of the matter to the Secretary of State for
War in order to try to get payment. Although the Secretary had
no real authority to order payment it was held that the communication
was privileged; and that, even if the statements were false, the officer
could only recover damages on proof that they were made maligjpously
and without probable eause. On the other hand, where a naval
officer acting as Government agent on board & hired transport wrote
to Lioyd’s imputing incapacity to the master of the transport, it
was held that he ought to have written any complaints to his own
employers, the Admiralty, and not to Lloyd’s, and that therefore his
letter enjoyed no privilege; and the jury finding his statements to be
untrue awarded damages against him:®

The plaintiff, an army officer, having been placed on half-pay,
made in a speech in Parlinment accusations against his former brigadier,
charging him with having reported unfairly upen officers under his
command. The brigadier having reférred these charges to the Army
Council, the defendant as secretary to and by directions of the Couneil,
wrote to the brigudier vindieating his character and reflecting upon
the plaintiff; further, in accordance with his instructions he sent copies
of the letter to the press. In an action for libel by the plaintiff, it
was held that the occasion of the publication was privileged; that there
was no evidence of malice; and that, having regard to the public way
in which the plaintiff made his charges, no undue publicity had been
given to the reply.* ’

(vi) Liakility to Criminal Proceedings

53, There are scveral authorities which show that where the death
of a person is caused by some act of an officer done without juris-
dietion, tho officer is criminally responsible. Thus on the Devon
Militia case® being é¢ited in Warden v. Bailey," Heath, J., expressed
his opinion that, if the plaintiff in that action had died under the
punishment inflicted by order of the court-martial, all the members
of the court would have been liable to be hanged for murder.

54. In the well-known case of Governor Wall? (plaintiff in the action
already noticed of Wall v. Macnamora), the penalty of death was
actually inflicted on the governor for & crime resembling in its nature
and circumstances the conduct towards himself in respect of which
he recovered damages.® This crime was murder of Sergeant Arm-

1 Dawhins v. Sexe Weimar {1876} L.R., 1 Q. R.D., 400, . _

: Fairman v. Toes (1822) 5 Barn. & Ald., 642; but this decision haa been cnticized;
son Ilebditch v. Meltwoine LI, [1R04], 2 Q.B. 54,

v Harwood v, Green (18271 3 C & P, 141,

¢ Adam v. Ward LR, [1017], A.C. 300,

+ Para. 34, anie.

¢ 4 Tount. at p. 77.

P RBw. Wall (1802) 28 State Trials 51,

4 Heo para. 37, ante.
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strong, of the African Corps, in 1782, by inflicting on him 800 lashes
with such cruelty as to cause his death.

The governor appears to have been arrested on the charge shortly
after his return to England, but to have absconded, and kept out of
the way for nearly 20 years, as he was not tried till 1802. ‘The cir-
cumstances out of which the charge arose were as follows:—Ir July,
1782, the accused was in eommand of the garrison at Goree, an island
on the const of Africa, and about to leave for home. The men of
the garrison had some pecuniary compensation due to them in respect
of their having been put on reduced rations, and the paymaster
responsible for meeting their demands was to leave with the governor.
On the day before their departure, o number of men, headed by Arm-
strong, twice proceeded te the house of the paymaster to obtain &
settlcment of their accounts. According fo the evidence for the
prosecution, there was no appearance of any mutiny, and no disrespect-
ful or disorderly conduct on the part of the men, whe returned to
barracks when ordered to do so by Wall. In the afternoon Wall
crdered a parade, and by his order 800 lashes were inflicted on Armstrong
by black men, not with the ordinary cat, but with a species of rope.
It was stated that the accused stood by urging the black men to in-
creased severity. Armstrong died shortly afterwards in hospifal.
TFor the defence some cvidence was given that the behavicur of the
men, and in partieular of Armstrong, had been mutinous, and that a
sort of drum-hcad eourt-martial had been held which ordered the
punishment; and that the death of Armstrong was accelerated by
drinking spirits in hospital. .

Chief Baron Macdonald directed the jury that if there was no
mutiny and no court-martial, and the punishment of 800 lashes with
such an unusual instrument was ordered by the prisoner, there waa
certainly ground to infer malice; and pointed out that the governor
in'his report on his return made no mention of the existence of any
mutinous spirit in the garrison. The jury found the prisoncr guilty,
and he was hanged at Tyburn,

Ch. VIII

55. Gieneral Sir Thomas Picton was tried in 1806 for having, while Caseof Sir

Thomas

Governor of Trinidad, ordered the infliction of {torture on a female pigon,
from whom it was desired to obtain evidence in support of a prosecution 1808.

for a robhery committed in her master’s house. The general’s defence
was that the occcurrence took place in the ordinary course of judieial
proceedings, over which he presided as governor, and that torture
was allowed in such cases by the law of the island. The case was tried
twice, and was again elaborately argued on the special verdict found
at the second trial, but judgment was never prayed. It appears, how-
ever, t0 have been thought at the time that had the opinion of the
court been delivered, judgment would have been given againat General

Picton, though the jury found that by the law of Spain torturc existed

in Trinidad at the time of the ecssion of the island to Great Britain,
and that no malice existed in the mind of the defendant, save so far
as might be inferred from the acts complained of, if found to be illegal.t

1 R. v. Picton (1812} 80 Btata Triala 226, 985 (note).

80195—11
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56. During some disturbances in Jamaica in 1865, the Governor,
Mr. Tyre, proclaimed martial law in certain parts of the island. A
man named Gordon, having been arrested in a locality excepted from
the proclamation, was romoved by the governor's order to a place
where martial law prevailed and handed over to Colonel Nelson, the
military commander, with jnstructions to consider the evidcnee with
w view to 8 court-murtial. Gordon was convieted and sentenced to.
death for treason and complicity with persons engeged in rebellion
in the proclaimed district, but on a date prior to the proclamastion.,
Nelson confirmed the proccedings, the governor coneurred, and Gordon
was exceuted. On their return to England both Eyre and Nelson
were charged with murder, but in cach case the grand jury threw dut
the billl : ’

57, With respect to criminal liability for oppression and similar
offences cornmitted out of the realm it was enacted by 11 Will. TI1, €. 12,
that any governor or commander-in-chief of any golony heyond the
sens guilty of oppression to any of His Majesty’s subjects, or of any
other erime within their respective governments or commands, might
be tricd and punished by the Court of King's Bench in FEngland,
or by spceial commissioners. And the statute 42 Geo. III, c. 85,
makes g similar provision for the trial and punishment of persons cm-
ployed in the publie service out of Great Britain in any similar military
office or ecapacity? It was under this Act that General Picton and
Governor Eyre were charged.

58, A mistaken impression of duty will not excuse an officer if he,
without being justified by other circumstances, orders his men to
fire, and some one is thereby killed, as js shown by the following case.
In 1807, Ensign Magwell, of the'Lanarkshire Militia, was tried hefore
the High Court of Justiciary in Scotland for the murder of Cottier,
a French prisoner of war at Greenlaw, by improperly ordering & sentinel
to fire into the room where Cottier and other prisoncrs were confined,
Ensign Maxwell had the military charge of over 300 prisoners, confined
in a building of no great strength. The prisoners were of a turbulent
character, and to prevent their escape an order was given that ali
lights in the prison should be put out at 9 o’clock, and that if this
was not done at the sccond call the guard was to fire upon the prisoners,
whe were often. warned of this order. Ensign Maxwell having observed
one night, on which there had been some disorder among the prisoners,
a light burning beyond the appointed hour, twice ordered it to be put
out, and, not being obeyed, directed the sentry to fire, but the musket
merely snapped. LEnsign Maxwell repeated the order, the sentry fired
again, and Cottier received his mortal wound. At this time there was
no symptom of disorder in the prison, and the prisoners were all in
bed.

The general instructions issued from the adjutant-general's office
for the conduet of the troops guarding the prison contained no such
order as that upon which Ensign Maxwell had acted; and it appeared
to bo a mere verbal onc which had from time to time in hearing of

1 R v. Eyre (1868) Finlason's Report.
t Thera are also statutes providing for the trial ia Fopland of persons guilty of
exlortion, &e.. in Indis; c.f. A A, 170 (3).
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" the officers been repeated by the corporal to the sentries on mounting
guard, and had never been eountermanded by those officers, who were
also senior to Ensign Maxwell. The Lord Justice Clerk laid it down
that Fnsign Maxwell could only defend himself by proving specific
orders, which he was bound to obey without discretion, and which
called upon him to de what he did; and the jury found him guilty of
the minor offence. of culpable homicide, with a recommendation to
merey, Ile was sentenced to nine months' imprisonment.!

Ch. VIII

59. In E. v. Thomas* the prisoncr, a sentinel on board H.M.8. & v.

Achille, hud been told by the man whom he relieved to keep off all boats
unless they cartied officers in uniform, or unless the officer on deck
allowed them to approach; and le reeeived a musket, three blank
eartridges, and three ball cartridges. The boats pressed, upon which
he repeatedly called to them to keep off; but one of them persisted and
came close under the ship, and he then fired at o man in the boat and
killed him. The jury found that he fired under the mistaken impres-
sion that it was his duty, but the judges were unanimous that it was
murder, although they thought it a proper ease for a pardon.  Further,
they were of opinion that if the act had been neeessary for the preser-
vation of the ship, as {f the decesscd had been stirring up a mutiny, the
sentinel would have been justified.

Thomes,

60. In the two preceding eascs the prisoner had not in fact received Eﬂgéﬁf
specifie orders to act as he did. How far a subordinate could plead the fmaninds

specific commands of & superior officer—sueh commanda being not can excuse

obvicusly improper or contrary to Jaw—as justilying an injury inflicted
on a civilian, iz somewhat doubtful. In most cases the fact of the
orders having been given would no doubt prove the innoeent intent of
the subordinate, and lead in practice to hig acquittal on & criminal
charge.3 :

sabordinste,

61. With respect to the question how far defeet in the jurisdiction or Esecution
P . of pontences,
procedurc of the court by whora a sentence is given, or want of authotity, e,

irregularity, or excess in the person by whom the sentence is executed,
may render the eourt or person cxccuting the sentence ceriminally
responsible, there is but little to be found in the books. There appears,
however, to be ruthority for the following propositions:—

{iy Tr, first, the court which passed the sentence had no colour of
Jurisdiction in the matter, all its proceedings are s mero
nullity, and both the court and the officer who execcuted the
senternce are mere wrong-docers; and in the ease of an execution
the officer may perhaps in strictness of law be guilly of murder
as a principal, and the members of the court may be guilty of a
misdemeanour, and 8lgo us aecessorics to the murder.t

(i} Tf, sveondly, the court had no jurisdiction, but it acted under
colour of a writ or commission, sueh as might lawiully be
issued, then although the writ or commission be irreguine and

LRy, v, Mazwelf (1800 Inchanaon, Part IT, p. 4.

TEIS1A) Mussell on "'Crimes”, 8th Kd., p. 774,

8 Ber fiL v, Teadner (LAY 4 FL & F, 305 Reighdy v, Bell {18681 4 T, & T, 703; Dowking
o Rakeby (1RGH 4 F. & I'. 806, .

4 Hale, Pless of the Crowa, i, 497, 501, Steph. Dig, Orim, Law (Gth B}, Ari, 215,

80195—114
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so the sentence erroneous and voidable, it seems that it is not
a nullity, and that neither the eourt nor the officcrs who execute
the sentence can be treated as mere wrong-deers, though the
court may be guilty of a misprision.t If, again, the court had
jurisdiction, but passed an crroneous sentence, neither “the
judge nor an officer who innocently executes the sentence is
criminally liable.? .

(iti) The sentence must be cxecuted by the proper officer, and if
any person who is not duly authorized executes it he is a
wrong-doer.? .

(iv) The execution must pursue the judgment, subject to any lawful
alterstion by the Crown, for if a man is beheaded who cught
to have been hanged, the officer is a wrong-doer.*

There appears to be no authority for applying the doctrine of trespass
ab tnitio to the case of irregular exceution of a sentence, and it would
seem that the officer would be liable only for se much of his acts as is
in excess of his authority. Malice (in the popular sense of the word)
in the officer appears to be wholly immaterial, so long as he kecps within
the limits of his authority, for he is hound to execute thc sentence;
but if he grossly exceeds the measure of the sentence which he is anth-
orized to infliet, and if he so barbarously flog a man gentenced to
flogging as by plain excess to cause his death, he will be a wrong-docer
as to the excesa.?

(vii) Protection of Persons Acling under the drmy Act and other Acts

62. Tt Temains only to notice that officers are to a cortain extent,
protected against actions by s. 170 of the Army Act, and by the Public
Authorities Protection Act, 1803, The general effect of these enact-
ments is that where legal proceedings are brought against an officer
for any act done in pursuance, or cxecution, or intended execution of
his duties, or for any alleged negleet or default in the execution thereof,
then—

(i) the proceedings must be begun within six months;
(i) judgment for the defendant earries golicitor and client”
couts;
(iif) therc are special provisions as to tendering amends and pay-
ment into court, which affect the gquestion of costs;
(i¥) the proceedings must be brought in a “‘superior” court.

I Hale, i. 497-309; Llawhkins, Hk. i. ch. 2%, & 6.

¢ Hale, 1. 501.

3 Hale i, 501; Coke, Inst. §, 128.

+ Colee, Tnst, iii, 652, 211; Hale i, 501.

& Hawking, Bk. 1. ch. 28, 5. b; and aes Gezernor Weall's cage, supra,
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CHAPTER X

ENLISTMENT

1., A summary of the ]:ustory of enlistment has been given in Object of
Chapter IX: it is proposed in this chapter to sketeh the system chapter.
in operation under existing Acts, and under the Recruiting
Regulstions, which give general instructions as to the appointment
and duties of recruiting agents, the qualification of recruits, the mode of
recruiting, and cther matters.

2. A recruit is not to engage for more than 12 years, and may engage Term of
to serve the whole time with the colours, or pact of the time with the gl
colours and part in the Army Reservel The Army Council, however,
are empowered to direct that where a boy is enlisted before attaining
the age of eighteen, the period of 12 years shall be reckoned from the
day on which he attains the age of eighteen years.? Enlistment for a
term less than 12 years would, however, be legal, if a less period were
fixed by His Ma.Jesty, and any part of such tertn might be for service
in the reserve.’

3. The Army Council, however, may allow & b(}ldlu‘, if he so wishes, Change of
to go into the reserve at once, or {o extend his service with the colours conditiona
for any time up to the whole term of his original enlistinent, or to
extend the term of his original enlistment up to 12 years or any shorter
period.d

4. The old term of 21 years is still retained in the Army Act; as, Re-engage-
subjeet to any regulations made by the Army Council, a soldier WhllSt‘. ment.
serving with the colours may, after the expiration of 9 vears from the
date of his original enlistment and with the approval of the competent
mihtary authority®, re-engage to serve for such a further period of
service with the colours as will make up a total of 21 years’ continuous
service.®

8. Subject also to such regulations, a goldier who so re-engages Continvance
may, at the end of the 21 years, with the approval of the competent ‘,E;‘;“‘me
military authority, continue to serve, with a right to his discharge 321 years.
months after he claims it.? If, however, at the time when he is entitled
to be diseharged, he is serving abroad, or a state of war exists, or the
Army Reserve is called out on permanent service, he 1s liable to serve
for an additional year.®

6. The ordinary period of colour service at.present varies from Regulations
2 to 12 years in the different arms of the service. Men enlisted for z‘:’[,:"o?‘m"
lesz than 12 vears' colour serviee, if efficient soldiers of good character service.
and fit for service at home and abroad, and if vacancies exist in the
number of extensions permitted, are allowed under certain conditions
to extend their service so ag to eomplete 12 years with the colours.!

LAA,TB, 7T,

2 AA, T8 (provieo).

$ ALA., 76-78, and Reserve Forcas Act, 1882.

L AN, 76-78, and Reserve Forcer Act, 1882,

s For definition of the competent military authority, see A.A., 101 (1}, 100 (32},
and R.P, 128; eee also K1, 231.

e AL, BE  Ag to the conditions under which approval is authotized to be given,
see K.R., 231-234. In the case of a soldicr who ealisted as & boy under A A, 76
(pronso). the period of #ime or service is reckoned aa from the data on which he
attamed the age of 18 yeare.

TAA
TAAL S'T (1), and para. & infre.
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In a few instances enlistments for 1, 2, 3 or 4 years with the colours
anly are permitted.

7. Under the present regulations, the re-engagement of soldiers
of and above the rank of serjeant may be approved after the com-
pletion of 9 years’ serviee on their current engagement, but in the
case of soldiers below the rank of serjeant {other than those enlisted
under Section 77A of the Army Aef) re-engagement cannot be approved
until after the completion of 11 years’ service on their current engage-
ment, and then only if cfficient, woll behaved, and medically fit for
service at home and abroad.?

Under the same regulations warrant officers, staff-scrjeants and
serjeants, after completing 9 years’ scrvice, have the right® to
re-engage, subject only to the veto of the General Officer Command-
ing-in-Chief. Othcr non-commissioned officers are in the same posi-
tion as regards re-cngagement as private soldiers,  All soldiers enlisted
for 12 years with the colours under Section 77A of the Army Act
have the right, at their option, to rc-cngasge to complete 21 years
service, as provided in that section.

Warrant officers, nen-commissioned officers and men may, with the
approval of the officer in charge of records, continue their serviee aftcr
21 years, but have not the right to do so.t

8. A soldier is liable to be detained in service for 12 months beyond
the time at which he would otherwise be transferred to the reserve, or
discharged, if a state of war exists, or if he is out of the United Kingdom,
or  the Armny Regerve ig called out. A soldier who would otherwise be
discharged may also agree with the competent military authority,
while a state of war exists, to continue as a soldier during the war, or
until the end of 3 months after he claims his dischurge.® The power of
the Crown to discharge a soldier is noticed below.

In case of imminent nationsl danger or preat emergency, when
the Army Reserve can be ecalled out for permanent service by the
King’s proclamation, a like proclamation ean require men who would
otherwise be transferred to the reserve to continue serving with the
colours; these men are then in the same position as if they had been
transferred to the reserve and called out on permanent service.®

9, Acts passed before 1870 adopted, in rcckoning the years of a
saldier’'s service, the principle of omitting those periods during which
he had not given the service which he had agreed upon enlistment to
give, £.g., by having been in prison, or by reason of desertion or abscnce
without leave. After 1870 the effect of applying this prineiple to men
lisble under their enlistment to cnter the reserve was to protract the
time before a soldier’s entry into the reserve, but not the term of his
liability to service in the reserve. It kept with the colours inferior
men whose places might otherwise have been filled by good recruits.

Tt K.R., 225-228.
7 There are certain cxecptions to this. Hee K. TR, 231-234 for delatls,  Sce ulso foot-
note & on p. 211,
% There ure pertain cxeeptions to thie, See K. 241-2382,
4 8ee ALAL, BB KR, 236-245 for details.
sA A 87 88 alao 77
cAA RS, Hoee Reservo Forces Act, 1882, s 12, 14
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10. The Army Aect, therefore, abandens this prineiple, and does Ch. X
not, because a man is 3 bad soldier and constantly under sentence, =
require him to serve longer, but allows him to be discharged or sent into Efmﬂﬁ?‘”
the reserve at the usual time, On the other hand, it provides that a Actasto
soldier guilty of desertion or fraudulent enlistment shall, if serving on forfefture of
his original engagement, forfeit, not only the time of his absence, but all -

his service prior to his conviction, and
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be liable to sorve as if he had been attested at the date of his convic- Ch. X
tion, or of the order dispensing with his trial in the case of confession. —-
If scrving on a re-engagement, a soldier convieted by court-martial of
desertion, or fraudulent enlistment, or whose trial has heen dispensed

with, forfeits all previous service rendered during the period of such
re-engagement, i.e., from the day following that on which he completed

12 years' service!; the term of any imprisonment or detention te which

e is sentenced will reckon as part of his serviee after the date of the
sentence. The Army Council, however, have power to restore all or

any part of any serviee forfeitod.?

11. This forfeiture, coupled with the provision referred to in para. Effect of
19 as to the liability of & soldier convieted of the above offences o Provisions.
general service, will enable a man whe has committed them to be sent
to serve abroad, or in some other sphere where, by reason of greater
activity or otherwise, he will he removed from the class of temptation
under which he may have committed the offence. TFor, however
serious the above offences are in a milifary sense, they are often com-
mitted, not from any want of moral character or any reluctance to
gerve, but from some discontent, or from association with bad com-
panions, or from some sudden or special temptation inducing the man
to absent himself,

12. 8ince 1870, under the Recruiting Regulations, a man may be Enlistment
engaged for scrvice in any particular eorps, but otherwise he is enlisted :g;g‘;’;f;g’d
for general service or gencral service (infantry), and, if enlisted forsppaintment
general service, or general service (Infantry), he is, under the present ' %o
law, to be appointed, as soon as practieable, to some corps, or some
corps of that arm of the service, but may be transferred, within three
months of his attestation, to any other corps of the same arm or branch
of the servieed In 1923 an amendment to the Army Act provided
that & boy enlisted for general service before attaining the age of
eighteen years need not be appointed to a particular eorps until he
attains that age.t

13. The power to transfer used formerly to be exercised in such a Power to
manner as to make it oppressive and much dreaded by the soldier. tufl‘:i":lf"r .
The Mutiny Act in 1765 expressly authorized courts-martial to sentence former Acta,
deserters to be transferred for service in foreign parts.

14. At present, when once a soldicr is appointed to a corps for Provisions
which he enlisted (or, if he enlisted for gencral service, has served & Axmy
for three months in a corps to which he has been appointed), he may trander.
make it his home so long as he scrves with the colours, provided he
conduets himself fairly well, and is qualified $o scrve in the place in
which his corps is ordered to serve. He may, however, an indicated
helow, be transferred to another corps with his own consent of com-

pulsorily,

LAA, 84 (2).

2AA, T3, T See further as ta testoration of sorvire, K.R., 246.

AA, 83 (1), In the case of a boy enlisted under ALA. TH {provizo), the three
maonths within which he may be transferred under this provision are reckoned from
the date of his appointment to a corps,

1AM B2 (2).

80195—12
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15. Such cases may orour as that of a man who is appointed to the
eavalry and who might be transferred to the infantry if he is unable
to learn to ride; or of & mun transforred to another corps for the pur-
pose of serving with a brother.  Cases such as these would be with the
man's conzent.

15A. A soldier enlisted for 12 ydars with the colours under Seetion
77A of the Artny Aet, with sueh n right of reengagement as is indicated
in that seetion, is linble at any time to be transferred to any corps!

1AAL, B3 (9}
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16. When & soldicr has been invalided from sbroad, or his battalion
is ordered abroad, and he is unfit to scrve abroad, or will, within two
years, go into the reserve, or be discharged, he can, if he does not go -
into the reserve at once, he transferred compulsorily to a corps of the
same branch of the service in the United Kingdom or to the rescrve.
8imilarly, when a regiment or batfalion abroad is ordered home or
to another station, a soldier who has {in addition to his reserve service)
two years’ colour service to run under his original enlistment, may,
for the purpose of serving abroad the residue of his colour service, he
transferred compulsorily to another eorps of the same braneh,

17. A soldier of the regular forces enlisted for general service may
he transferred to any corps of the same arm of bruneh of the gervice
at any time whilst a proclamation crdering the Army Reserve to be
called out on permanent service is in foree. (This does not apply to
men enlisted before 4th August, 1914.)

18. A soldier transferred to a corps, other than cavalry, artillery,
infaptry or engineers, may be compulsorily re-transferred to any corps
gerving in the United Kingdom, or to the corps in which he served
jmmediately prior to his transfer, and when serving out of the Unitod
Kingdom to any corps at the station at which he is serving at the
time of his removal.

19. A soldier who has boen guilty of desertion or fraudulent enlist-
ment, or has been sentenced by a court-martial fo not less than three
months’ detention, may have his punishment wholly or partly com-
muted into s liahility to general service, and he may then be transf crred
from time to time to any corps. This power may well be exercised in

‘cases where & soldier gets into trouble at a home station and there is

a prospect of his being converted into a good soldicr by being scnt
abroad!. A soldicr committed as n deserter by a civil magistrate in
any part of His Majesty’s dominions may be transferred compulsorily
to any corps near the place where he is committed, or to any other
corps if the competent military authority direct, but this power need
not often be exercised.? .

20. Where a corps is amalgamsted with one or more other corps,
or its constitution is altered, or a unit is transferred from one corps to
another, a soldier serving in such corps at the date of amalgamation,
ete., is liable to serve in the new corps as if it were the eorps in which
he was previously serving, but he is not liable without his consent
to serve in any unit in the new corps in which he eould not, without
his consent, have been required to serve if no such amalgamation, ete.,
had been effected.

21. The enlistment of the soldier is a species of contract between the
Sovereign and the soldicr, and under the ordinary principles of law
cannot be altered without the consent of both parties. The result is
that the eonditions laid down in the Act under which a man was en-
listed cannot be varied without his consent.

1 8es above, para. 11.‘ and A.A., 83 (7).
2 'As to tronefer genernlly, see A A., S3; K.R., 282-302; and as to competent military
authority, A.A., 101 (1}, and B.P. 128, .
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22. Since 1604! a soldier has been required to be attested before Attestation
gome eivil authority? as a mode of protecting him against being en- mg’;ﬁl;"
trapped, without understanding the pature of it, into a contract, required
which, even though not a contract for life, is one of a very serious since 1304.
nature, Attestation was also adopted as a protection from. impress-
ment.® The practice which exists in many parts of thc coumiry of
coneluding a bargain by giving some earnest of it, was adopted in
the case of enlistment by the giving of the shilling, and fermerly
the acceptance of the shilling rendered the man for some purposes a
soldier*

23. Under the Army Act, the acceptance of the shilling has no Provisiois
such cffect. A man offering to enlist receives a notice informingf\{c‘?;";’g;
him of the general conditions of service in the Army, and of the re- attestation.
quirements of attestation, and directing his appearance before a
justices i he fails to appear he has merely broken his bargain;
he cannot be arrested as a criminal; snd on appearing before the
justice he may object to enlist, and if &0 cannot be required to pay
any smart money. If he appears before the justice and takes the
ocath, he becomes an attested soldier, but he will still be able to procuore
his discharge within three months by paying a sum which is not to
exceed, and is at present fixed at, twenty pounds. The attesta-
tion consists in appearing before the justice, answering certain ques-
tions, which are recorded, and making and signing a deelaration
as to the truth of those answers, and taking the oath of allegiance.®
Thereupon he becomes for all purposes a soldier, and any invalidity
in the attestion can only be taken advantage of within three monthe
afterwards. Any immaterial error in the attestations paper can be
amended at any subsequent time by a justice.” Officers are empowered
to act as justices for the purpose of attesting reervits for the regular
foree, if muthorized by the regulations of the Army Counell. The
persons who in India, Burma, the Dominions, the colonies, and foreign
countries have authority to attest recruits, are enumerated in 8. 94
of the Army Act.

24. The attestation paper is signed in duplicate, so that the original Eyidence uf
may be kept at home and the duplicate follow the man wherever serv- atteatation.
ing.? This procedure renders more practicable the provisions of
the Army Act {g. 163) for proof of enlistment by a certified copy of
the attestation paper, which prevents a prosecution for desertion or -
fraudulent enlistment abrosd from failing by reason of the attestation
paper being at hume. The same scetion makes an attestation paper

L5 & & Will, & Mar., ¢, 15, 5. 2, quoted in Clode, Mil Forees, if, p. 7.

¢ Bee, however, 83 to attestation before officers, para. 23 (ad fin,

* The SBecretary of War used to discharge scldiers improperly enlisted. See Clode,

Mil, Forees, ii, p. 8. The King's Bench discharged seldiers improperly impressed,
E. v. Kessel (1768 1 Burr. 687, See Clode, il Forees, ii, p. 587.

+ The seeeptance of the shilling was troated s an agreernent by the man to enlist,
and either to complete his enlistment by attestation hefore a justies, or, in default,
to pay smart money, which Iatterly amounted to 209, Eoactments were made for
giving him notice of what ho was sbout to sgree to, and for the lapse of a certnin
time between his receipt of the shilling and notice, rnd his final attestation hefora
the justice. On the other band, if he absconded betseen his acceptanea of the slilling
and his uppearance before the justice, he was linbla to be apprehended as s vagahond,

and Fpunj.ahed accnrdn.‘lig . and alao to be compulsorily uttested as a eoldier.
ADA ué-‘ipersons included in the term "justice” for the purpose of enlistment, see

* As to the form of oath and the vnlidity of enlistment without it, sce Clode, Mil.
Forees, ii, p. 21.

TA.AL, B0, 81, 100,

8 K.R., 1613
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evidence of the soldier having given the answery set out in it, a pro-
vision useful in ease of a prosecution for making a false answer; in
which case an attestation paper alone, and not a copy, is evidence,

25. Notwithstanding Lthe provisions for protecting persong {rom
being enirepped into being soldiers, it has always been the law that
2 man in pay &8s a soldier is subject to military law, though not at-
tested. This law is still maintained, because if a man chooscs to
serve and take pay as a soldier, he must be considered to have acecepted
the conditions under which he is paid and treated as a soldier, and
therefore to be subject to military law. FEven an alien who enlisls
by making a false answer would spparently come under the same rule.
The Act, however, provides that a man in such a position may claim
his discharge at any time, and the commanding officer is to forward
the claim to the competent military authority for submission to the
Army Council; but the man, until discharged, has no rght to absent
himeself, and is liable in all respects to be treuted as a soldier. This
provision as to discharge will not apply to a soldier who has gone
through the form of attestation, but whose attestation is illegal,
because after three months no advantage can be taken of any invalidity
in the attestation.

26. If an apprentice in the United Kingdom, who was bound
when under sixteen by a regular indenture for at least four ycars,
enlists while still under twenty-one, he can be claimed by his master
through a proceeding hefore justices, but not otherwise. An
apprentice who is so claimed is not liable afterwards to serve under
his enlistment. The elaim must be made within one month after
the apprentice left his master’s service. The spprentice is liable
to, and on demand of his commanding officer must, be tried by the
justice befors whom the proceeding is taken for the offenec of making
4 false statement on his attestation. With the above exception,
and a similar one for indentured lubourers in the celonies, n master
cannot claim his servant who has enlisted :

27. An enlistment is a valid eontract, although entered into by
a person under twenty-one, who by the ordlnu.ry rules of law, except-
where modified by statute, cannot, as a general rale, contract any
chgagement.?

28. Though the Act of Sottlement! which prohibits aliens holding
any office, civil or military, does not in terms apply to soldiers, and
though there was no statutory prohibition of the enlistment of foreigners,
it scems to have been considered that the Crown had no authority
either to enlist alicns for serviee in the United Kingdom, and con-
sequently to punish them for desertion, or to billet them when in
this country.t

29. Statutory power was therefore taken in 1757, and again in
1782, to quarter foreign troops in this kingduom,® and in 1794 and
in subsequent yvears statutory power was taken by the Crown to

TAA, 100

1 ATAL 90, BT, See alao K K. 370 (iv)]

4 Hue vases cited in Clode, Mil. Foroes, il, p. 84 K, v, Hotherfield Creys (l‘ﬁ’%)‘
1 Barn. & Or., 343,  SHee alpo B, v, Hardwiek (1821), % Baru. & 314, 176,

212 & 13 Will. 11T, ¢. 2, & 3. AR officer dods, but s private does Imt hold an affice,

b Clode, Mil. Forces, i, pp. 89, 00, 487; ii, pp. 35, 431-430.  Forcign troops secin ta
have been recvived in or hmught into the kingdont in the time of Anne sl Geo. L
Rg]mrl, an recryiting, 1867, Porl, P., 215,

Bee 30, Geo. T1, v, 2; 2" Gieo, TTT, oo 260
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enlist aliens, even though they were to serve abroad.!” Thiv was
subject to the conditions that they were not o be brought into the
United Kingdom, except with a wiew to operstions abroad; that
if so brought they were not to go more than five miles from the sea
const, and that there were never to be more than 5,000 men in the
kingdom., A similar provision was made in 1800 and during the
Crimean War in 18547 but in the lafter case the only restrictions
were that the number of men brought into the United Kingdom
was not to exceed 10,000, and that they were not to be billeted.  The
illognlity of the enlistment of aliens has also been recognized in other
Acts?* till at [ast, in 1837, it was enacted that, with the permission
of the Crown {given in each casc), an alien might be enlisted, but
the number of sliens in any corps was not to exceed the proportion
of one to every fifty natural-born subjects, and this provision has
been re-enacted in the Army Aet® An alien so enlisted is by the
Army Act made incapable of becoming an officer. A relaxation in
favour of negroes and persons of colour was originally made {n eon-
sequence of negrees captured in slavers being taken into the service
of the Crown, and was continued to legalize the recruiting of natives
on the West Coast of Afriea for service in the West India Regiments
{now disbanded) and of Lasears in the Tast; and the relaxation has
been extended to inhabitants of British proteetorates in order to
enable troops raised in the Eaat and West African protectorates to
serve outside their boundaries.® Tt must also be recollected that
under the British Nationality und Status of Alicns Acts a naturalized
alien has the same privileges as a British subject, and therefore s
cupable of being enlisted to serve His Majesty.

30. The terms of the enlistinent of a soldicr, since he has heeh
enlisted directly by the Crown, have always been to serve the Sov-
ereign so long as his services are required, within the period for which
he agrees to serve; consequently the Suvereign has always had power
to dischorge soldiers. But a soldier cannot be discharged except by
order of the Soversign or under some statutory power, such os the
sentence of 8 court-msartial, to which is added in the Army Act an
“order of the competent military authority.”'” '

31. A soldier on his transfer to the Army Reserve or discherge
iz entitled to reeeive a certificate of sorvice, This certifieate combines
in one form a “certificate of character,” “certificate of transfer to the
Army Reserve,” “discharge certificate,” together with other details
relating to the soldier's service. The soldier is provided with & certi-
ficate of serviee to show that he has heen properly transferred to the
Army Roserve or discharged, and that be is not u descrier.®  Until
he is duly discharged he remaing subjeet to military lww.  Discharge

1 Hec 34 Geo. IIT, ¢, 43, Tho Aet 24 Cen, 11, o0 5 recided 1he culistrient of foreighees
in Ameries, and gave powers to commissicn them, but not to enlist,  This wiy dven
by the amending Ast, 3% Geo, 111, ¢ 13

280 & 40 Geo, 111, o 100,

218 & 19 Viet,, o. 2.

4 Qe 44 Geo, 111, o, 75; and 406 Geo, 11T, ¢, 23, eontinued by 55 Goeo. 1M o 35
f"n:._} u,l.sDQt.he provisions on the amalganation of the Indian Army, 2t & 25 Viet,,
oo T4, 40 2,

o7 Wil IV & 1 Viet., ¢. 29; A AL, 95 (1)

€AA, 95,

TA A, 92, For definition of the computent military authority, =see A A, T (1),
190 (323, also W.P. 188, For rgulations ns to discharge, aee KR 335-110,

8 See 1012, 392-110,
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has been at different times regarded as a reward or as a punishment.!
When the service was for life, discharge was in many cases the highest
object of a soldier’s desires, and even now it may be a materisl ad-
vantage to him. There is no reference in the present law to discharge
as 8 reward, but & soldier may be transferred to the reserve or pre-
maturely discharged within a limited period of the termination of
his normal eolour service, to enable him to take up civil cmployment
which cannot be held open.! On the other hand, discharge with igno-
miny, or discharge towards the end of a man’s service shortly befare
he beecomes entitled to receive pension, cannot but have the effect of
# punishment,

32. A soldier enlisted in the United Kingdom is entitled, if on the
completion of his serviee he is abroad, to be sent to the United Kingdom
free of expense for his discharge; and a soldier enlisted in the United
Kingdom, end discharged there on termination of his engagement, is
entitled to be sent free of expense from the place where he is discharged
to the place where he was attested, or to his residence, il his conveyance
there costs no more.? In no other case has a soldier any statutery
right to be sent free of expense to any place on discharge, though,
in some cases, he may be allowed a free conveyance as a maticr of
{favour.*

33. If a soldier is of unsound mind, the Army Council or an officer
deputed by them may, on his discharge, send him, and also his wife
and child, to the poor law institution of the area to which he is charge-
able, and if he is a dangerous patient may send him to the mental
hoespital for persons of unsound mind chargeable to that area.®

34. The only power, except with the soldier’s consent, of send-
ing him inte the reserve hefore the stipulated time i3 on oceasion
of his being unfit to serve abroad, or of his regiment being ordered
abroad shortly before the expiration of the time of his service with
the colours® A soldier who is transferred to the Army Roserve
is entitled, on transfer, to free conveyance to his place of attesta-
tion or selected place of residence (if nut involving greater cost) in
the United Kingdom, but hus no claim to free conveyance to any
place on final discharge from the Army after completing his serviee
in the reserve.”

35, Offences in relation to enlistment, when eommitted by persons
who sre at the time or thercafter become subject to military luw,
are punishable by military law under ss. 13, 32-34 of the Army Act.
A man renders himself liable to punishment not exceeding imprison-
ment whe, after being discharged from any part of His Majesty’s
military or air forees with ignominy, or for misconduet, or on account
of conviction for felony or a sentence of penal servitude, or dismissed
with disgrace from the Navy, enlists without disclosing the circum-
stunces of his discharge or dismissal.

' See Ciodae, Mil, Forces, ii, p

=ieih K, 469 i) ) & rb) and 370 (1x) {o).

[

+ Bee Alluwance Regu]atmns Hc(‘ T subsection 6, for the present practice.

FAAL DY, Bes nlan KR, 385

LA A, BD,

TAA., 00, For the further benefita in this respect now enjoyed by rescrvists, see
Allowance Regulations, see. 7, subsgetion 6.
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A recruiter who cnlists ary man whom he has rcason to believe
to have been so discharged or dismissed, also renders himself liable
to imprisonment. ’

The making of a false answer to any question on attestation renders
the offender linble to imprisonment on the sentence cither of a civil
court of summary jurisdiction for the place where the offence wus
committed, or where the offender may happen to be, or of a court~
martiall; and any person who uses, or gives for use, for the purposcs
of enlistment a false statement ag to character or previous employment
ia liable on summary convietion to a fine not cxeeeding twenty pounds.®

No one may cnlist soldiers unless duly authorized, and any person
who does so i3 liable to a fine net exceeding twenty pounds.?

A man who, while belonging to one corps, cnlists in the same or
any other corps, is guilty of fraudulent enlistment, and can be punished
for it; but as he has made two engagements he can be held to either
engagement, and is thus liable to scrve, as the military authorities
direct, either in gceordance with the terms of his original attestation,
or with those of his new attestation, and (unless he has enlisted in the
corps to which he already belongs) in cither of the corps to which he
has been appointed to serve.t :

LAAL, DD, 33, and notea. .

2 Heamen's and Soldiers' False Charactera Act, 1906, (6 BEdw. 7, ¢. B}, 8. 2,

1A A, 08  TUnder the Mutiny Act, suthority wag in terma granted to consuls awd
uther persous abrosd to enlist soldiers; but the present Act makes it clear that thowse
officets havo only power, like the justices at home, to attest, and bave no power ta
act otherwise i reeruiling upless specially authorized to do so. See AN B4,

4 For dotails see K. H., 508,

Ch. X




241
CHAPTER XII

RELATION OF OFFICERS AND SOLDIERS TO CIVIL LIFE

1. The English Inw on this subjeet differs from that of some foreign Lesal
countries. A man who joins the Army—whether as an officer or as a Baius of .
private—does not cease to be & citizen. His official character is soldiers.
superimposed upon his civil character, and does not obliterate it.! At
the same time it has been found necessary, or desirable, to modify in
certain minor respects his status ag a eivilian, in some cases by imposing
restrictions and in others by conferring immunities and privileges.

2, So far as the criminal law is concerned, the position of an officor Under the
or soldier is the same as that of a civilian. If he commits an offence (Timinal
against the erdinary criminal law he ean be tried and punished by the
civil courts as if he were a civilian; and various liabilitics are incurred
by an officer who, on due application being made, refuses to hand over
o man under his command to the civil authorities, or to assist in his
apprehension.?

3. In the ease of civil rights, duties and lishilitics, there is a differ- In civil
ence between the position of a soldier and that of an ordinary citizen, malters,
The former cannot whilst in the service change hiz domicile,® or acquire
by residence & status of irremovability frem, or a settlement in, some
parish other than his own.t  Again, he cannot be punished for deserting
or neglecting to maintain his wife and family, or leaving them charge-
able to any area or place. Although his legal linbility to maintain
them and any bastard children remains, it eannot be enforecd against
his person, pay, or eguipment, but provision has heen made for de- .
ducting limited sums from his pay for the maintenance of such de-
pendants.’ A soldier can without any official approval coniract a
legal and valid marriage; but claims to “marriage allowance or
“married quarters™ are governed by regulations.®

4, Certain restrictions have also been imposed on the ereditors Restrictions
of a soldier, 0 as to prevent the Crown losing his services. He cannot, *" erediturs,
under s. 144 of the Army Act, be arrested or compelled to appear
before a eourt on account of any debt, damages, or sum of money
under £30: but the exemption applies to his person, not to his pro-
perty; and a ereditor may sue and have execution, so long as he does
not touch the person, pay, or equipment of the soldier A soldier
cannot be plaged under stoppages for his private debts, and persons whao
suffer soldiers to contract such debts do so at their own risk, An
officer or soldier is unable, legally, to charge or assign his pay or pen-
sion.”

1 e Burdelt v, Abbofi (1812} 4 Taunt, 401 per Mansfleld, C.J.; Heddon v. Evons
(19193, 35 T.L.K. 44,

tALAL 30, 41, 41a, 162, Under the Juriediction in Homicides Act, 1862, provision
is made whereby n person subiject to militmi; uw who i8 charged with the omrder
or manglanghtet of any other person subject thereto, committed in England or Wales,
muy, in eertain circumatancos and by order of & Judge be tried at the Central Criminul
Clourt in Londaon. )

s [z parte Cunniagham (1884) LR, 13 Q.B.D. 418; In re Macreipht (15895, LI
20 Ch, Ihv, 166,

1 Clode, Mil, Forces., ii. 38,  Poor Tiemoval Act, 1848, &, L.

8 4.4, 145, It will be noted that this section does not wpply to an officer.

b Hoa KLH, 306-314; Allpwanee Hegs,, see, 8.

TALA. 141, As to the sppropristion of & portion of the pay or pension of a bank-
rupt officer to his creditors, see the notes to that seetinn.
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5. Officers and soldiers have, while actually ‘“én expeditione,” certuin
privilegos in regard to making wills,!

By & 11 of the Wills Act, 1837, & soldier (which torm includes an
ollicer), “being in aetual military service,” may dispose of his peraonal?
estate by a so-called “soldier’s will,” although under the age of 21.

With regard to real estate the Wills {(Soldiers and Seilors) Aet, 1918,
provides in effect that—(i} a “soldicr’s will” disposing of real estate in
Fongland or Ireland?® shall be valid if the testator was of such age and
the disposition iz made in such manner and form that it would have
been valid if it was a disposition of personality by a persen domiciled in
Fngland or Iveland; and (ii) that such a will disposing of heritable
property in Seotland shall not in future be invalid by reason only that
the teststor is under 21, provided he is of such an age that he could
il domiciled in Beotland have made a valid testamentary disposition
of movable property. :

For the sbove purposes 8 man is “in actusl military service” {(in
expeditione) when g state of war exists and he has taken some step
towards joining the field forces, e.g., from the time when he or the unit
to which he belongs reccives embarkation or mobilization orders for
actlve service,t down to the final conclusion of operations®; and the
term “‘soldier’ has been held to include an army nursing sister en roufe
for the front.®

A “soldier’s will” may consist of a document not attested {as a
civilian’s will must be), e.g., a private letter to the person intended to
henefit under it, or to some one else, stating his wishes; also, a mere
verbal statement of his wishes is sufficient if such statemcnt can be
proved to the satisfaction of the court.”

To cstabligh the validity of such a will it is not necessary to prove
that he knew that he was msking a will, or had power to make one in
that manner; but it must be shown that he intended to express delib-
erately his wishes as to the disposal of his property in the event of
his death.® Such a will is revoked (like any other will) by his sub-
gequent marriage.? It continues in force until revoked or superseded,
unless its language shows un intention that it should only take effect
if the testator died during the particular expedition.t '

A miner can by a “soldier’s will” validly exercise a general power of
appointment exercisable by willl; and a ‘“‘soldier’s will” can wvalidly

! It is not posaible to dsal fully with this subjeet 1r1 the present work. The informa-
tion here given, together with that in the Soldiera’ Berviee 'and Pay Book (A.B. 64),
should he suffisient to enshle an officer to miake, or help a soldier to make a wvulid
disposition of his property upon emergency; but except where small amounts of
pemsooal propert; n.lone are concerned it is most unwise to rely upeon the expedient
of a “soldier's will" made without legal advice,

i Bee Godman v. Godmen, L.R. (1820), P. 281,

I Now a.pphea.hle only to Northern reland.

1 In the goode of Hiscock, L.R. (1801), P. 18; Galfeward v. Knee, L. I, {1002), P. 99,
In the goods of Gordon (1905} 21 'I‘ L.R. 853; In re Kilchen (1519) -55 T.L.R. 812,

t In re Limond L.R. (1915), 2 C 240

8 I the eatate of Stanley L. R. (1916). 192,

* Ran, ¢.0., Jn the goode of Scott L.R. (1903) P. 243; Iﬂ the eslate of Pawle (1518}
34 T L., 437; In the goods of Tweedale (1875), L.R., 5P & D. 20 204; Tn the guods of
Lurredin (1905) 21 T.L. R,, 603 fﬂ the goods of Coleman 1030) 21.R. 532

¥ In re Stable TR, 1919) T; Godmen v. Godmen L.R_ (1920, P. 261,

¥ In the catefe a{ ard'rop L.R. (1917} I, B4,

10 fn the eslate of Pawle (1918) 34 T R, 437; in the gvods of Coleman, supra.
"W Iy re Wernker L. (1918), 2 Ch., 82.
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appoint a guardian of his infant children {even though it disposes of Ch. XII
no property).t —

A porsan who (although attestation is unncessary) does in fact attest
such g will, is not thereby precluded from taking a benefit thereunder.?

6. Tt is not neecssary to take out probatc or letters of administration Death
in respect of small sums due to deceased officers and soldiers in re- duties, ete.
spect of pay, pensions or prize money.? Estate duty is not payable
on the property of soldiers under the rank of sergeant who are killed
ot dic while in the service,r  Where a person dies from wounds inflicted,
accident oceurring or disease contracted, within three years before
death, while on active service against an enemy or on service which is
of a warlike nature, and was at the time subject to military law as an
officer or soldier, a total or partial remission of death duties may he
granted’  Special provision’ has been made for collecting and realizing
the effects of a decessed officer or soldier, and paying certain regimental
debts thereout® Wound and disability pensions are exempt from
income tax.?

7. Officers are entitled to an exemption from licence duty for any Exemption
gervant who is a soldier and is cmployed by the officer in accordance with f;g;?,}*“e“ce
the regulations of the service.® i

8. Officers and soldiers have no personal cxemption from rates;Exemptions
but where an officer oceupies property in respect of his office, the ocoup- o e
ation is treated as occupation by the Crown, and he is net liable to be
rated in respect of that property, inasmuch as the Crown is excmpt
from rates. 1f the occupation is for this own personal benefit, and not
not for the benefit of the Crown an officer will be liable to be rated like’
any other individual, Similarly, officcrs and scldiers of the regular
foroes, when on duty, are exempt from tolls,” but arc not so excmpt

when travelling!® for their own purposes only.

%, An officer of the regular forces on the active list is disqualified Public or
for the office of sheriff of any county or borought! (Officers of £he oficen, jury
Territorial Army are not so disqualified.? mervice, eto.

Officere of the regular forees while on full pay,®® soldiers of the regular
foroes,®* militiamen (supplementary reservists) when called out on

1 Wills Act, 1818, 8. 4.

1 fn re Limond L.R. (1815), 3 Ch., 240.

» Pensions nnd Yeomanty Pay Act, 1884, s, 4 {peraonalty not excecding £100);
Army Pensions Act, 1R30; Army Prise Money Act, 1832, -

& Btgmp Act, 1815, Sched., Part IT1, and Finance Act, 1894, 5. 8 (1).

* Finanes Act, 1900, s. 14; Death Daties (Killed in War) Act, 1914, Fifgnee Act,
1018, &, 44; Finanee Act, 1919, s. 31; Finance Act, 1924, &. 38,

$ Regimental Debts Act, 1883, in Part ILI, post.

7 Finance Act, 1018, 8. 16; see 9. 17 as to war gratuities.

832 & 33 Viot., ¢. 14, 8. 19 {B). As to firearns used for military purposes, see the
(Giun Licenca Act, 1870, e. 7, a8 amcnded by subscquent esactments: see nleo the
Tirearms Act, 1920, 8. 1 (B).

% A A 143, and potea thereto.

10 S Jenkyna v. Southamnton, etc., Co. (1917 35 T, L.1. 435, a3 to what ia “persoual
luggage” in the ease of an officer.

1A A 148,

1A A 181 (B).

% Juries Act, 1870, =. 9, ached . ; Jurars (Seotland) Act, 1825, 8. 2; Jury Laws Amend-
ment Act {Northern Ireland), 1926, 8. 3, schod, 3.

WAA 147,
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permancnt service or othorwise subject to military law,? and officers
and men of the Territorial Army? are exempt from jury scrvice.?

Officers on full or half pay and officcrs and men of the Territorial -
Army are exempt from compulsion to undertake any municipal or
parochial office.*

An officer on full pay or soldier may not voluntarily aceept any
office in any municipal corporation or other lecal government council,
ot allow himself to be nominated for election to any such office, without
the sanction of the Army Council, .

In time of war, provision is sometimes made relieving merbers of

‘Toeal authorities from the disqualification which would otherwise result

from their absence on service,’

10. Officers on full pay and soldicrs are prohibited hy the King's
Regulations from joining the directorate of any public or other com-
pany without permission, They are also prohibited from acting either
direetly or indirectly as agents for any company, firm, or individual
engaged in trade,® and are subject to restrictions as to communieations
to the press, publication of books and articles, cte.”

11, An officer or soldier is prohibited from taking any active part in
politieal mectings, or becoming a eandidate or prospeetive candidate
for Parliament until he has retired, resigned, or been discharged, or in
the ease of a field marshal, until he has given up any appointment which
he may be holding.®* This prohibition dees not apply to an officer or
man of the reserve forces (including officers in any reserve of officers)
or the Territorial Army as sueh, exeept when embodicd or ealled ont,
on permancnt or active service, or when holding a full time paid ap-
peointment, e.g., adjutant.®

12. An officer or soldicr has the same right as a eivilian to vote at
un election for members of Parlinsment.

The Representation of the People Act, 1918, gives to an officor
or goldier certain privileges in respeet of registration and of voting.
He is entitled, on attaining the age of 21 years, to be registered as an
clector for any constituency for which he would have had a qualifica-.
tion but for his service. He is alse cntitled to be placed upon the
list of ahsent voters and can then, if serving in the United Kingdom,
record his votc by post in the preseribed manner, or, if serving outside
the United Kingdom, he can appoint a proxy in the preseribed monner
to voto on his behalf.1t

1A A 160 {8), 178, 147.

1T R.F. Act, 17, a. 23 (4).

tIn the case of Srotland and Northern Irelend the cxemption is shanbute, bui in
the eaze of England and Wales it is eonditionsl upon the person taking slepy to keep
his name of the jury list. {Juoriea Act, 1870, & 12}

4 Municipal Corporations Act, 1882, o, 253; in the case of parochial offices there
is oo express provision, but the principle appears to bo gonerally recognized.  As to
reperviata, soe Teserve Forces Acet, 1882, 6. 7. :

4 R, 1935, 530,

¢ Tocnl Authorities Relief Aeta, 1900, 1014,

& HLR. 516,

PRI L2,

EM.R, 517, See alse O.in C., dated 25th July, 1927, and Army Order 321 of 1927,

*T. A, Rega. 273.

10 As amended by auhsequont Acta.

nEeo LI, App. IX.



RELATION OF OFFICERS AND SOLDIERS TO CIVIL LIFR  244A

An offiecr or eoldier, if in the United Kingdom, ought to be allowed, Ch. XII
if he wishes to go to the place of election and record his vote, unless —
military exigencies render it impossible, hut whero he is Tegistered on
the absent voters’ list he ean record his vote only by post.
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13. In conclusion reference may be made to certain miscellaneous Ch. XII
ensctments such as those which deal with marriages of soldiers —
"abroad,! the registration of marriages and births abrond?, the keeping cei?s-umous
of service canteens without full compliance with the law of licensing,® enuctmenta.
and the acting of plays in service recreation rooms without a stage

play (or theatre) licence.*

1 Foraign Marriage Act, 1892, sa. 12 22,
t Reg;srra.uon. ote., {ATmy) Act, 1 879,
P A A, 1T4: Licensing Cousolidation Act, 1010, a. 111 (2); Liecnsing (Scotlund)
Act, 1803, 5. 50.
‘AA, 174A
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CHAPTER XIII

EMPLOYMENT OF TROOPS IN AID OF THE CIVIL
POWER

1. The objeet of this chapter is to give an explanation of the law
relating to the duty of the soldier in case of riot and other disturbances
of the peaece.

2. The, common law, which governs soldicrs and other citizens
alike, imposes two main obligations in such eases, which are, firstly,
that vvory citizen is bound to come to the aid of the civil power when
the civil power requires his assistance to cnlorce law and order, and,
sceondly, that to enforce law and order no one is allowed to use more
{oree than is necessary.

These obligations apply to everyone in every type of disturbance.

3. When called to the aid of the civil power soldiers in no way
differ in the eyes of the law from other citizens, although, by reason
of their organization and equipment, there is slways a danger that
their employment in aid of the civil power may in itsclf constitute
mare foree than is necessary.

The law is clear that a soldier must come to the assistance of the
civil authority where it is neccssary for him to do so, but not other-
wise. No excess of foree or display must be used, and a soldier is
guilty of an offence if he uses that cxcess, even under the direction af
the oivil authority, provided he has no such excuse as shat he iz bound
in the particular circumstances of the ease to take the facts, as
distinguished from the law, from the eivil authority.!

Though there is no legal differcnee between soldiers and other citizens
in respect of the duty to respond to the call of the civil authority,
there is, in cascs of disturbance where the eivil authority has not asked
for help, a duty to take action laid upon military eommandera by the
King’s Repgulations which is not laid upon other citizens, except
magistrates and peace officers (K.R. 1256), and even though the eivil
authority should give dircetions to the contrary the commander of the
troops, if it is really necessary, is bound to take such action as the
cireumstances demand.

4. The primary obligation for the preservation of order and for the
suppression of disturbance rests with the eivil authority. The civil
authority? should only requisition troops when satisfied that it is or
will be impossible to deal with the situation which has developed, or
is immediately apprehended, by means of all the resources of the
civil power, that is to say, the loeal police, supplemoented by any
additionsl police that can be procured from elsewhere or by any police
reservos of specinl constabulary that may be available.

A military commander who receives a requisition for trocps [rem
a distanee is bound to comply if he is not in full possession of the facts,
I{, on arrival, the magistrate demands immediate intervention before
the commander has had time to investigate, for himgelf, he must

1 9o the appendices to this chapter.
1 For definition of “civil authority” tor this purpose, see KR 1228,
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intervenc and he would be protected by the law. If, on arrival, 8 Ch. XIII
commander hag time to investigate, he must do su, and acquaint —
himself with the facts and judge for himself before he intervenes.

A commander on the gpot, while attaching great weight to the opinion

of the magistrate, must himsclf decide whother military intervention

is necessary to deal with the eircumstances in which he has been
refuisitioned.

5. There remains to be considercd on whom, after a decision to Reaponsi-
take action has been made, the responsibility rests in the case of Eﬁﬂ?ﬁ;ﬂ
the employment of troops in the suppression of disturbances. Agand
stated in para. 4, the primary duty of preserving public order rests ﬁ‘:ﬁ%{},_
with the civil authority. A commander, thercfore, in ull cascs where
it is practicable, should place himself under the direction of a magistrate.

The duties of a magisttate do not, however, impose upon him a

knowledge of the weapons at the disposal of the troops, or of the
effect of those weapons; he may not-be, therefore, the best judge as
1o the degree of foree to be employed by the soldiers in the particular
eirecumstances for which he desires and requests their intervention.
A magistrate therefore, if he acts with diseretion, will neceesarily
defor to the opinion of the commander on military matters, partic-
ularly as to the degree of force to be used. The primary respen-
gibility, however, remains with the magistrate, and if he is on the spot,
it is his duty to request the commander “to take action” when the
civil resources at his disposal are insufficient to desl with the circumn-
gtances which present themselves. :

On the other hand, a commander will not perform his duty if, from
fear of respensibility, he takes no action and allows outrages fo be
committed which it is in his power to check, merely on the ground
that there is no magistrate to direct him to take action.

If the magistrate and the commander are acting together, the
obligation lies on the magistrate to request the commander to take
action, but the action to be taken, {.¢., the degree of force required in
the eircumstances, must be judged by the officer; the latter would
incur considersble reaponsibility if he were to fire without a request
to teke action from the magistrate, or if he were to refuse to fire when
requested to do so, but eircumstances which he sees before him might
justify a commander in firing, or net firing, notwithstanding the request
which he rceeives from the magistrate. The commander must judge
of the degrees of force to be cmployed, and it is his duty to fire if he
cannot otherwise stop the violenee which is being committed before
him. He must deeide whether it is necessary to fire or not, and is
responsible for his action.

6. The types of disturbance in which troops may be’called upon Types of
to intervene matter little, and the principles set forth in the preceding disturkance.
puragraphs apply to cach and every type, but an explanation of the
law relating to disturbances nay be useful to military commanders.

7. The law makes provision for the following situations, which arc Lows
those in which troops may find themselves when called to the assistance i‘gf]‘fjﬂ:[‘
of the civil authority:=— types of
(1) A National Emcrgency {Emergency Powers Act, 1920). distarbance,

1K, 1238-12587,
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(2) Intimidation of Workers (Conspiracy and Protection of
Property Act, 1875).

(3} Unlawful picketing (Trade Disputes Aect, 1906, and Trade
Disputes and Trade Unions Aect, 1927).

{4) Unlawful assembly.

(5} Riot (Riot Act, 1713).

(6} Imsurrection.

In each of the above situations, troops may be ealled upon to
intervene. The first three nre generally connected with trade disputes
and industrial unrest. The merits or demerits of such disputes or
unrest are of no concern whatscever to soldicrs, who are solely con-
cerned with the duty and obligation commeon to all citizens of assisting
the givil authority in the maintenance of law and order, and in these
situntions their principal duty will be the protection of persons and
property.

8. The Emergency Powers Act, 1920,! enacts that if at any time it
appesrs that any action has been taken or is immediately threatened
by uny persons or body of persons of such a nature and on so extensive
a scale as to be calenlated, by interfering with the supply and distribu-
tion of food, water, fuel or light, or the means of locomotion, to deprive
the community, or any substantial portion of the community of the
essentials of life, His Majesty may, by proclamation, declare that a
state of emergency exists.

8o long as such a proclamation remains in foree, it is lawful for
His Majesty in Couneil, by order, to make regulations for securing
the essentinls of life to the community, and those regulations may
confer or impose on & Secretary of State, or other Government Depart-
ment, or on any other persons in Hie Majesty’s service, or acting on
His Majesty’s behalf, such powers and, duties as His Majesty may deem
necessary for the preservation of peace, for securing and regulating
the supply and distribution of food, water, fuel, light, and other
nocessities, for maintaining the means of fransport or locomotion,
and for any other purposes essential to the public safety and the
life of the community.

Under such regulations soldiers may be called upon to perform
duties, not otherwise regarded as military duties, in order te secure
the necessities of life to the community, although no actusl breach
of the peace has cceurrcd, and it follows that they are entitled to
use such force, and no more, ag may be necessary to enable them
Lo carry out the duties entrusted to them.

9. Under the Conspiracy and Protection of Property Act, 1875,
8. 7, an offence is committed by any person who, with a view to compel
any other person to abstain from doing or to do any act which such
other person has a legal right to do or to abstain from doing, wrong-
fully and without legal authority:— .

{L) Uses violence to or intimidates such other person or his wife
or children, or injures his property; or )

(2) Persistently follows such other person about from place to
place; or

(3) Hides any tools, clothes or other property owned or used by
such other persen, or deprives him of or hinders him in the
use thereof; or

1 Hes page D00,
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(4) Watches or besets the house or other place where such other
person resides, or works, or carries on his business, or happens
to be, or the approach to such house or place; or

(5) Follows such other person with two or more other persons
in a disorderly manner in or through any street or road. .

10. The Trade Disputes Act, 1906, modified the Conspiracy and
Protection of Property Act, 1875, to the extent that it made it lawful
for one or more persons, acting on their own behalf, or on behalf of o

irade wnion, or of an individual employer or firm in contemplation ot iy

furthernace of & trade dispute, to attend at or near a house or plaee
where a person resides or works or carries on business or happens to be,
if they so attend merely for the purpose of peacefully obtaining or
communicating information, or of peacefully persuading any person to
work or ahstain from working. 1

It is to be ebserved that the above-mentioned Acts did not legalize
any sotion which went beyond the purposes defined in the last para-
graph., Intimidation therefore remained illegal even though com-
mitted by persons attending nominally for the purposes of giving or
ohtaining information or persuading others. The Trade Disputes and
Trade Unjons Aect, 1927, 8. 3 (1), made this quite clear by declaring
that it iz unlawful for one or more persons to attend at or near a house
ar place where a petson resides, ete., for the law{ul purposes mentioned
in the Act of 1906, if they so attend in such numbers or otherwise in
such mannner as to be ealeulated to intimidate any person in that
house or place. The Act of 1927, however, extended the meaning of
“intimidation” (ag hitherto interpreted in the eourts) by defining the

Ch. XIiI
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1908, and
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putes and
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Act, 1927,

expression “to intimidate” a5 meaning ‘‘to cause in the mind of a person -

g, ressonable apprehension of injury to him or to ary member of his
family or to any of his dependents or of violence or damage to any
person or property.” The cxpression “injury’”’ in thiz definition
includes injury to a person in respect of his business, cecupation,
employment or other source of income, and includes any actionable
wrong.

The Act of 1927 further makes it unlawful for a person or persons to
watch or beset a house or place where a person resides, or the approach
to such a house or place, for the purpose of inducing any person to work
or to abstain from working.

i1. An unlawful assembly is an asscmbly of three or more persons

Unliwwiul

with infent either to commit a crime by open ferce or to carry out any asserbly.

eommon purpose (lawful or unlawful) in such a manner as to give firm
and coursgeous persons in the neighbourhood of such assembly reason-
able grounds to apprehend a breach of the peace in consequence of il

The commission of an act of violence by any one or more of those
assembled is not necessary to make the assembly urnlawful, if its
character and ecircumstances arc such as to be calculated to alarm,
not only foolish or timid people, but persons of reasonable firmness
and courage.! If the assembly is for & lawful purpose and with no
intention of carrying out that purpose in an unlawful manner, the

1 Lawa of England, vol, ix, p. 468; Digest of Criminal Law, p. 55.
R v, Vensent, 9 C, & P., 85,
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assembly is not an unlawful assembly, even though the persons assemb-
ling know that the assembly is likely to be resisted by others.? i

12, Accordingly, in the case of the Chartist Meeting at Newport
n 1839, an assembly was held to be unlawful in which from 300 to
1,000 persons wore gathered together, and in respect of which evidence
was given that the speakers endeavoured to incite the people to dis-
aficction and the usc of physieal force. No actual outrage was per-
petrated, but numbers of persons armed with sticks were proved to
have marched in procession, snd several witnesses swore that they
apprehended danger both to life and property . On the other hand, a
peaceful meeting of the Salvation Army is not an urnlawful assembly
and cannot he made so by the knowledge that the assembly will be
resisted and a breach of the peace ensue.®

13. The law would fall far short of what is needed for the preser- '
vation of society if it did not allow all necessary measures to be taken
for dispersing or otherwise putting an end to unlawful assemblies, riots,
and insurrcction. The law accordingly declares that an unlawful
assembly may be dispersed, although it has committed no act of
violence; for it is better that individusals should be stopped before they
proceed to outrage and violenee; and a small amount of punishment in
the first instance will probably save a great amount of crime after-
wards.!

14. A riot is a tumultuous disturbance of the peace by three or
more persona assembling together without lawful anthority® with
an intent mutually to assist one another against any who oppose
them, in the execution of some enterprise of a private nature, and
who afterwards sctually begin to execute the same in a violent and
turbulent manmer to the terror of the people, It is immaterial whether
the act done be unlawful or not, but there must be an act.’ Doing the
act in & manner caleulated to inspire people with terror is punishable,
whether it is lawful or unlawful; but where the object of the assembly is
lawful, it requircs far stronger evidence of terror caused by the means
ugzed to induce a jury to return a verdict of guilty.

15. For example, persons ssserbling together on a race course
with the intent mentioned in para. 14 and tumultuously pulling down
a hooth are guilty of a riot. Again, a number of persons assembling
for o lawiul object, such as pulling down &n inclosure which has been
illegally put up, will be guilty of a riot if their assembling is accompanied
with eireumstances of actual foree or viclenec ealculated to inspire
people with terror.

16. The first section of the Riot Act enacts that, “If any persons,
to the number of twelve or more, being unlawfully, riotousty, and
tumultwously asscmbled together, to the disturbance of the public
peace . . . and being required or commanded by any

1 Beatty v, (Hllbanks, .2, 9 Q.8.0D. 308, The prineiple established by this ense
oes not appear to he affected by the later decision in Piae v. Dunning, LK., (19020
1 ILR., 167; sce Dicay, Law of the Constitution (fth Edn} App. Note V., p. 445

Lt R v, Vincent, ants; and see I, v. Neals, 8 C. & P. 431 in which the law is rimilarly
laid down by Mr. Justice Littlednle.

¥ Hpe note 1 abowve.

¢ Baron Aldcrson in R, v. Vireent, 0 C. & P., 04,

b A lnwful galbering may become a riot iF a proposal to do avlleedively some aet
of violenier 38 aoreed to and exernted. .

# Hawking, Bk, 1, eh. lxv,, sec. 13 and sec . v. Gredam 16 Cox Crim. Cu. 22,
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justice, . by proclamation to be made in the King's Ch. XIII
name, in the form hereinafter directed, to disperse themselves, and -
peaceably to depart . . ., shall, to the numhber of twelve or

more . . . . unlawfully, riotously, and tumultuously remain

or eontinue together by the space of one hour after such command or
request made by proclamation,” they shall be adjudged fclons.

17. The form of the proclamation and the mode of making it direct Form of
the justice among the rioters, or as near them as he can safely come, to E’fg}fhm“
¢ommand silence, and then with a loud voice to make proclamation in
the following words:--

“Qur Sovereign Lord the King chargeth and commandeth
all persons, being nssembled, immediately to disperse themselves,
and peaceably to depart to their habitations or to their lawful
business, upon the pains contained in the Aet made in the first
vear of King George the First, for preventing tumults and riotous
nssemblies,  God save the King”.

18. Further, the Act provides that, if the persons so riotously and Effect of
tumultuously assembled, or twelve or more of them, remain fogether PR kol
for one hour after the proclamation, they may be seized and appre- ufter .
hended by any justice or person assisting him; and that if any of the prockumation.
persons so uniewfully assembled happen to be killed, maimed, or hurt
in the dispersing, seizing, or apprehending, or endeavouring to disperse,
seize, or apprehend them, by reason of their resisting, then the justices,
constables, and persons assisting such justices and constables shall be
fully indemnificd fer any such killing, maiming or hurting, Person
hindering the reading of the proclamation, and if the proelamation be
hindered, persons having knowledge of such hindrance and not dis-
persing within an hour after the hindrance, are lizhle to the same
punishment as persons who remain together for an hour after the
reading of the proclamation.

19. Every magistrate, sheriff, constable, and other peace officer is Suppression
required to do all that in him Hes for the suppression of a riot, and each of riots.
has authority to command ul} other subjects of the King to assist him
in that undertaking. Ewvery man is bound, when so called upon, to
vield a ready and implieit obedience, and to do his utmoest to assist in
guppressing any tumultuous assembly.t -

20. Tt is important to realize that the passing of the Riol Act in no A riat muy
way limited such powers as the civil anthorities already possessed, or 'ﬁsfg;;pﬁ‘;?“
rendered it illegal for them to inferfore, should cireumstances require it, proclama-
before the proclamation has been read and an hour bas elapsed.® A tonisread:
the same time the action of the legislature in passing the Aet suggests
strongly that, as a general rule, it would be extremely imprudent to
usc an armed force against a mob until the proclamsation bas been
made and an hour has elapsed, except in rircumstances where cither the
proclamation cannet be read owing to the violenee of the mob, or the

1 Charge of Chicl Justice Tindal to the Grand Jury in 1832, quoled in . v. Pinnen,
5O & P262 noie.
2 Bee appendices T & 11 to this chapter.
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mob, before the expiration of an hour, perpetrate or are evidently about
to perpetrate some outrage amounting to felony.!

21. There is no doubt that a person lawfully engaged in trying
to spprehend a rioter is justified in using any degree of force to protect
hiraself, or to overcome resistance. It is, however, sometimes imprac-
ticable to attempt the apprchension of individuals without using means
calculated to occasion bloodshed and the firing on a mob can only be
cxcused by the necessity of self-protection, or by the circumstance of
the foree at the disposal of the authorities being so smali that the
commission of some felonious outrage—such as the burning of a build-
ing, or the breaking open of a prison, or the attacking of & barraclk,—
cannot be otherwise prevented.?

22, An insurrcction differs from a, riot in this—that a riot has in view
some enterprise of a private nature, while an insurrection savours of
high treason, and contemplates some enterprise of a general and public
nature.  An insurrection, in short, involves an intention to “levy war
agsinst the King,”’ as it iz technically called, or otherwise to act in
general definance of the government of the country.

23. For examgple, & determined mob assembling to pull down or
burn a building belonging to their civil employers with whom they
have a dispute, arc engaged in a riot as soon as they have aetuslly
commenced to execute their purpese. If the object were to attack
a4 barreck or eeize a store of bombs with a view to arming themselves
and making war agsinst the government, they would be in a state of
ingurrection. ’

24. The ohservations made sbove with respect to the duty of sup-
pressing riots apply still more strongly 1o insurrcetions, or “riots which
savour of rebellion.”  In such cases the usc of arms may be resorted to
a8 soon as the intention of the insurgents to carry their purpose by
foree of arms is shown by open acts of violence, and it becomes apparent
that immediate action by the use of arms is necessary.

25, The distinetion between these three kinds of gathering may
be thus expressed briefly:—An unlawful assembly is an assembly
which may reasonably be apprehended to eause danger to the public
peace through the action of the persons constituting the sssembly.
As soon as an act of violence is perpetrated it may become a riot
{(sce para. 14 abowe); while if the act of violence be one of a

1 "“The civil magistrates are left in possession of thowe powers which the law had
given them before. If the wiob collortively, or o part of it, or any individual within
ar before the cxpiration of that hour ailempts or begins to perpeirate an outrage
amounting to felony, to pull down g house, or by any other act to violate the law,
it ia the duty of all present, of whatever descnptlon they may be, to endeavour to
atop the mischiel an p rehend the offender’ ; ver Lord Longhborough C.J., in the
“{jordon Hiots™ Triud (I781), 21 Howell's State Trals, 493.

2 In the Bix Mile Brldgc nasc of Hiota in the Coumnty Clare elsotion in 1852, an escort
of two officers, two wergeants, and forty rank and file, employed to protect voters
going to poll, wore attacked and gtoned by the mob, The aoldiers fired without ordera
fram their officers, but, B waz subsequently sworn by the commanding officers, s
defence of their own ftvee, and killed two or thres of the mob. Indictments were pre-
ferred apainst those who fired, or were supposed to have fired, but the Bills were thrown
out by the Grand Jury. Tho charge of Mr, Justice Perrin to the Grand Jury in the
ease appesrs virtuelly to ignere the riotous character and unlawful objoet of thia
mob, and the fact that the unprovaked attack on the acldiers.

i R, v, Vincent, antae. Bee algo Lord Mansfield's chargc on the trial of Lord Ceorge
Gordon in 1781, 21 Howell's 2tate Trials, 844, Lord Geerge Gondon was indieted
for high tremcm bat acquitted on the ground that his acts, in the opinion of the
jury, did not amount to constructive levying of war against the Crown.
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public nature, and with the intention of carrying into effect any general Ch. XIII
political purpose, it becomes an insurrection or rebellion.? —

26. The offence of taking part in a riot, or an inswrreetion, is inde- Additional

pradent of any additional erime which the persons assembled may ﬁﬁ;‘ﬁz
cither themselves commit, or of which they may be held to be guilty teidont to
as principals, by reason of their forming part of the mob which com- f#;ﬁ*’”‘;ld
mits such @ crime. Yor cxample, a riot seldom fakes place without tioa.
the rioters breaking into houses or otherwise destroying property.
An insurrection almost always invelves murder or attempts to murder,
All persens present at the commission of such erimes are equally
principals in the breaking into houses, destroying property, murder,
or attempts to murder, although at the time some of them take no
actual part in the transaction at all; but practically the extreme
mensure of punishment is usually awarded only to the leaders.?

27. Undoubtedly the decision as to the use of force is a difficult Ciecuni-
one, but many eircurstanees suggest themsclves which may scrve as R iy
& guide to justices and military commanders called on to act in cases guide
of sudden tumult. The first question they will ask themselves isfthoniues
“for what purpose has the mob come together?” A knowledge of foree.
ile purpose usually furnishes the hest clue to a determination of the
time for, and mode of forcible interference. For example, a mob
assembles for the purpose of pulling down an obstacle to a footpath
which has been obstructed {llegally or wilth doubtful legality. Their
proceedings may be disorderly, but their purpose may be legal, and
ceriainly is not felonious. ‘The probahility iz that as soon as they have
eflected their object they will dizsperse.  In such a ease the best eourse
is to use no foree, hut merely to {ake means to identify some of the
parties concerncd with a view to subsequent proceedings, if necessary.

Again, a mecting or procession assembles for, say, the furtherance
of parliamentary reform, the abolition of an obnoxicus tax, or somme
other political object not involving rebellion against establizshed auth-
ority, or any intention to enforec by violenee the objeef which they
have in view. It is, of ecourse, quite possible that excitement may
prompt them to outrage, but such a meeting, so long as it commits no
act of violenee, should he interfered with as little as possible and no
exhibition of force should take place until some violent crime has
been or is about to be committed.

28, Quite different considerations apply where u mob avowedly Further
set out to destray the factory or property of, say, an unpopular owner, {llusiration.

1 Baron Alderson in his charge to the Graod Jury, delivered at the Monmouth
Asmizea in 1839 (0 C. & P. 94 0.} cited the following obeervations of Mr. Justien
Ravicy - 'If the persons who assemble iogefher say “We will have what we wuni,
“wﬂet wr it be arcording to law or not, & tmeeting for such o purpose, however it
“'may be masked, if it be really for s purposc of that kind, is illegal. If o meeting,
“from its general appearance, and frem all the accompanying circumstanecs, 18
vealenlated to excite terror, alarm, and congternation, it is generally eriminal and
yinlawful,” Baron Alderson continued, *“These are, as I take it, the clear principies
vof Jaw, an unlawinl assembly differing in this respect from s riot, that a riot
“muat go forward to the. perpetration of svme act which the unlawiul assembly
vis culeulated to originato and inspire.  Something must be execuled in a turbulent
“manner to conskitute @ riet, but in these cases it must be some onlerprise of o
“privete nature, because if the enterprive be of u geoersl snd puble natare, it
“anvours of high tremson, and there 13 no doubt that if wou find these persons
vnasembled logetber by delepates disporeed from any eontral jurisdietion 1e this
“hingdom, andd thoss persons so meeting togelher in comsequence of a delegation
“fram n central body sommit any act of vialenee {for ihe purpose of earying iuto
‘:eﬂ'ect any zeneral politieal pwrpose, they run ihe risk of being charged with high
HYTRRson,

1 Hee B, v, Hewell, 3C. & I, 437,
8019513
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atming themselves with weapons to break the doors, and showing a
scttled intention to carry their objeet into effect. In such a ecase
their intent is felonious. They should be warned of the danger they
will ineur in sttempting such an outrage, and the proclamation in
the Riot Aect should, if time allow, be read; but whether it has been
read or not, and whether the hour has or has not expired, the appre-
hension of the ringleaders or mny other repressive measures which
may be necessary to prevent the actual commission of an outrage,
should be effected, if possible. Troops may be summoned in case the
eivil authority is in danger of being overpowered, but they should not
be ealled into action until the necessity arises for protecting lile and
property by armed foree. _

In this connection it is important to bear in mind two facts, firstly,
that (although it may well be prudent to make timely provision for
troops to be ready, within easy distance) an actual display of armed
foree may, under certain circumatances, provoke & mob and thus do
more harm than good; and sceondly, that troops (at any rate unmounted
troops} can in practiee seldom intervene except by using long-range
fire-arms, the effect of which may be to kill and wound a number of
innoeent or comparatively innocent persons,

29, An insurrection is, of course, & more serioys maiter than any
riot. A mob which dcclares openly thet it proposes to attack the
constituted authorities, and which consists wholly or partially of
armed men, or attempts like that of the Fenians at Chester in 1867
te seize an arscnal for the purpose of obizining arms, cannot be too
quickly dealt with, and force should repel force, care boing taken to
avoid any unnccessary bloodshed or injury.

30, The conclusions deducible {rom the foregoing pages appear to
be as follows:—

The law which demands the suppression of unlawful assemblies, .
riots and insurrections necessarily justifies the civil power in using
the necessary degree of foree for their suppression. The difficulty
is to ascertain what is this necessary degree of foree, and the danger
of making a mistake in the matter is serious, a8 sny excess in the
use of force constitutes a crime.

31. Beginning with an unlawful sssembly, the ecivil authority
has power to command those present to go away, to arrcst them if
they do not go, and to stop others whom they see joining them? If
the parties interfered with resist, such foree may be used as will compel
obedience; but it would be extremely inadvisable to use any such foree
as would maim or injure the person resisting, unless he himself made
an attack inflicting, or at all evonts calculated to inflict, grievous
personal injury on his captor. .

32. Proceeding to the case of a riot, before the proclamation re-
quired by the Riot Act is read, the same observations regarding the
degree of foree to be used apply as in the case of an unlawful assembly.
After the proclamation has been read and an hour has elapsed, con-
aiderable foree may, if necessary, be used for the purpose of dispersing
the mob. If the mob is committing or evidently about to commit,
some outrage caleulated to endanger life or property, then, even
hefore the expiration of the hoyr after the reading of the proclamation,

t Hawkjns, Bk. 1, ch. lzv, sex. 11,
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or even without reading the proclamation at all, force may equally be
used. But even then deadly weapons ocught not to be employed
against the rioters, unless they are armod, or in a position to inflict
grievous injury on the persons endeavouring to disperse them, or are
committing, or on the point of committing, some felonious vutrage,
which can ouly he stopped by armed foreel

33. The existence of an armed ingurrection would justify the use

Ch. XIII

Tn the crec
af insir-

of any degree of force necessary effectually to meet and cope with the rection.

insurrcetion,

34. Bir Charles Napier complained in his Remarks of Mil.ita,ry Cunelusion.

Law of the hardship of imposing on an officer the obligation of deciding
whether he iz or is not justified in ordering his men to act. He con-
tended that an officer ought not to be liable to trial by the erdinary
courts of justice for anything he may do in exceuting the duty im-
posed upon him by the eivil magistrate, viz.: to quell the riot.?

It ¢an be answered that an officer has no greater responsibility
than & civilian, Mr. Justice Littledale, in the case of R. v. Pinney,
BAYEI—

“Now & person, whether a magistrate or a peacc officer, who has
the duty of suppressing a riot, is placed in a very difficult situation,
for if by his acts he ecauses death, he is liable to be indicted for murder
or manslaughter; and if he does not act he is liable to an indictment
or an information for negleet; he is therefore bound to hit the preeise
line of his duty, and how difficult it is o hit that proecise line will be a
matter for your consideration: hut that, difficult as it may he, he is
bound to do. Whether a man has sought a public situation, as is
often the case of mayors and magistrates, or whether as a peace ofticer
he has been compelled to take the office that he holds, the same rule
applies, and if persons were not compelled to aet according to law,
there would he an end of society.”

A practical answer to the complaint is also to be found in the fact
that the last word so far as civil pains and penaltiss are concerned rests
with a jury, who may be relied upon to make liberal allowanacs for
the difficulties of persons so circumstaneced, and to err, if they do err,
on the side of leniency when it appears that an official, even if his action
has proved excessive, acted honestly to the best of his judgrocnt.

At the same time the following brief summary of conclusions may
be useful to a military commander:—

He will find that the King's Regulations (paras. 1238 to 1257)
lay down certain rules as to “Duties in Aid of the Civil Power.”” With
regard to these be must remember that, altheugh they define his duties
to superior autherity se far as such duties are not incompstible
with the common law, yet they do not profess, and are indeed unable,
ta alter the duty laid upon him by that law. There arc usually
two gtages at which he has to exereise his judpment; first, when he is
called upon to bring out his men; and secdndly, when the question
of firing arises.

1 Bee the appendicea to this chapier.
t Coted by Clode, Mil. Forees, 1, p. 153,

80105133



Ch. XIII

266 EMPLOYMENT OF TROOPS IN AID OF THE CIVIL POWER

" With regard to the first, he must aet on hiz own judgment if he
{s in possession of the facts. If it is not possible in the speeial eireum-
stances for him to aseertain the facts, he must deal with the facts
as represented by the civil authority.

Sccondly, when his men are on the spot, and the need for action
iz imminent, he is probably in as good a position as the civil authority
to form & cool level-headed opinion as to the trend of events; the fact
that a request to take action has or has not been made must have all
duc weight given to it, but the receipt or non-reccipt of a request
cannot shaolye him from his legal duty, which is to use such foree and
so much only as is neccssary for the restoration of order and the checking
of violence, but yet, at his peril, to use no cxcessive amount of foree.
Further, the force which he uses must only be the amount which is
nevessary to cffect the immedijate objeet before him, and he must on
10 sccount use foree with a view to its deterrent effect elsewhere or
in the future.




