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CHAPTER FOUR

Recommendations

We havc already concluded that leaving the application of medicaily assisted procreation
technologies to individual initiative entails too many risks and that the alternatives cannot
ensure adequate control of the various aspects of assisted procreation.®” We must
therefore consider the appropriateness of legislative intervention.

Ensuring respect for the fundamental values of society ™ protecting thc public
against risks that they cannot protect themsclves against, and drafting statutes and principles
of law that are capable of resolving potential disputes are, in our opinion, the main
considerations that should inform legislative intervention.

The Commission is aware that provincial law has a very important role to play in
medically assisted procreation. However, we feel it is essential to deal with the issue on
a national scale and to take a comprehensive approach. The recommendations we present
in this chapter reflect this view. Since medically assisted procreation raises issues of
principle and practice that are of national interest, consistency in the policies adopted is
very important. We will also have to consider the appropriateness of and need for 4 central
agency to implement and ensure compliance with these policies throughout the country.

Before dealing with specific issues, we should point out that there are fundamental
objections to the usc of any or all medically assisted procreation technologies. Some hold
that the technologics dehumanize procreation, go against nature and posc a threat to
maternity and paternity, which, in this view, cannot be separated from the procreative
aspect of sexuality 8! Further, the use of third-party donations raises concerns about the

579. See chap. 3.

580, Crimes against the Foetus, supra, note 7 at 32, Ibid. at 31:
As observed earlier, such principles cannot be found simply by reliance on market tesearch
or religious doctrine. In our view, they can anly be discovercd by reference to our fundamental
social valucs. Such values, we contended in Owr Criminal Law, are of two kinds. Some are
essential to the very existence of society, some to the existence of our own particular sociely
in its present shape and form.
Included in the first category of values arc respect for life and the inviolability of the person: included
in the second are justice. equality, dignity and individual [reedom. Sec LRC, Our Criminal Law, Report 3
{Ottawa: Supply and Services Canada, 1976) at 20-21.

581. See Pope Pius XI1, Discourse to Those Taking Parr in the 26th Congress of the Halian Seciety of Urology,
£ October 1953: AAS 45(1953) 678; and, more recently, Congregation for the Doctrine of the Faith, supra,
note 490,
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adverse psychological impact on the child and the infertile partner that may result from
involving a third person in the make-up of a family unit.>® As noted earlier, 58 the
legitimacy of gamete donation also raises a number of questions. Does it not constitute
a [TRANSLATION] *‘shift in the order of family relationships™?** Finally, there are those
who mainiain that the human embryo must be treated with the same respect and afforded
the same protcetion as the person. They believe it should be forbidden to freeze,
destroy™®3 or experiment on embryos. Does this not mean that one might go so far as to
oppose the creation of surplus embryos?

Still, there is no denying that these medical technologies do exist and that, in cases
where natural procreation is impossible or undesirable, there may be moral grounds to
Jjustity the development and use of technologies to remedy infertility problems.

It is nevertheless essential that our socicty continue to question how human embryos
and gametes should be treated and what value should be placed on them. In the ficld of
medically assisted procreation, the issues must be weighed within the context of current
medical knowledge so that the implications of a decision may be considered. Prohibiting
the creation of surplus embryos, for example, would affect the safety of women participating
in IVF programs, With each new cycle, these women would have to face the risks and
inconvenience of superovulation and egg retrieval. and would have to agree to the transfer
of a larger number of embryos and accept the accompanying risks. *

The issues must also be considered as part of an ongoing debate because the develop-
ment of a policy on these important matters calls for education and discussion on a suitably
advanced level, We therefore cannot claim to offer in this paper a definitive answer to
this social dilemma. Qur objectives are to contribute to the debate and to take the current
situation into account in an cffort to selve urgent problems. The Commission set out on
this path by publishing the working papers Crimes against the Foetus® and Biomedical
Experimentation Involving Human Subjects 558

On the strength of their potential for life und genotype, the Commission has already
recognized gametes and embryos as having some moral value. First, it has argued that
gametes and embryos should be distinguished from other human cells and tissucs: *“The
first [gametes| are the virtual sources of new human life; the second [embryos) already

582. The strongest ohjection to this procedure comes from the Vatican, which holds that recourse 10 the gametes
of a third person “constitutes a vielation of the reciprocal commitment of the spouses and a grave lack
in regard to that essential property of marriape which is its unity.”” See Congregation for the Doctrine
of the Faith, supra, note 490 at 24,

583, See supra at 464t
584, See Hermitte, supret, notc 207 at 337,

585. Ome of the Vatican's objections to in vitro fertilization is based on the fact that it may involve the destruction
of some embryos. Congregation for the Doctrine of the Faith, supra, note 490 at 18,

586. Especially since the technologies using the natural cycle are still in the experimental stage. See supra at 22,
587, Supra, note 7.
588, Supra, note 7.
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have life.””3% Further, in the principles it stated and the limits it recommended in its
working paper on experimentation, the Commission accorded the embryo intrinsic
value. 0 For example, the Commission proposed that the creation of embryos solely for
the purpose of scientific research be prohibited; ! that the law never treat cmbryos as
mere objects (indeed, the commercialization of embryos weuld be strictly [orbidden); that
experimentation be prohibited after the fourteenth day of embryo development; and that
cxperimentation be authorized by a multidisciplinary ethics committee. The Commission
also holds the view that the most appropriate way to dispose of surplus cmbryos resulting
from in vitro fertilization is not to destroy them but to donate them to infertile couples
or, failing that option, to use them for experimentation to advance knowledge 92

The protection afforded embryes is not, therefore, at odds with the creation, freezing
or donation of surplus embryos. In fact, one of our recommendations specifically allowed
for the freezing of embryos for a period of five years.® At this stage in our research,
we believe that it is appropriate to reaffirm this position. We do not confirm their legitimacy,
but we have no objection to the creation of surplus embryos or to the donation or freezing
of gametes and embryos.

[.  General Principles

Individual freedom, equality and human dignity®™ are some of the principles and
values challenged and sometimes placed in conflict by the various issues associated with
medicaily assisted procreation. Among these issues are access to technologies; the risks
of a shift toward eugenic practices; the post mortem commercialization and use of gametes
and embryos; and the phenomenon of surrogate motherhood. Meanwhile, the parentage
of children born as a result of medically assisted procreation and control over gumetes
and embryos alse raise problems in terms of the possible application by the courts of existing
legislation and principles of law. Which values shouid prevail? What social choices should
guide lawmakers? Are there acceptable compromises for Canadian society? What can be
done to resolve disputes caused by these technologies? These are some of the questions
that will be broached in this chapter.

589, fhid ot 53,

590. For the varicus legal conditions imposed on the validity of experimentation and the mechanisms proposed
ty gnsure compliance with these principles, see ibid., rec, 6 ar 51,

591. The prohibition led to the recommendation of a criminal sanction: ibid, rec. 7(1} al 52,

502, Thid, at 51: [T circumstances do not permit donation, cxperinmentation to advance knowledge scems to
be preferable to outright destruction.”

393, fbid., rec. 8(2) at 33,

594, See Crimes againsi the Foewus, supra, note 7.

123



A. Access

In a number of countries, discussion papers have proposed limiting, or legislation
has limited, access to medically assisted procreation to stable heterosexual couples who
are sterile or infertile or carry a transmissible genetic disorder. The interest of the child
(often expressed as the child’s right to have 4 father, a mother and a stable family) and
socicty’s interest in protecting the family unit, which is fundamental in our socicty, arc
the two arguments most commonly advanced to support such restrictions.

Before it can be determined whether it is necessary and appropriate to entrench such
limits in legislation, the above-mentioned criteria must be analysed in terms of the
individuals likely to request such medical assistance, and the other values, principles and
interests that come into play. For the purposes of this analysis, we considered infertile
or sterile persons {physiological infertility), persons who are unable or do not wish to
procreate through scxual relations with the opposite sex (social infertility) and persons
likely o transmit a genetic disorder (genetic infertility).”*

Most of those who turn to medically assisted procreation are physiologically infertile.
As a rule, the access criteria proposed for these individuals are that they be living as a
heterosexual couple and that they be stable. The appropriateness of these criteria is not
entirely clear. The criteria of heteroscxuality and family status will be discussed later in
connection with social infertility; our focus here will be on stability.

The criterion of stability, desirable though it may be, raises a number of questions.
First, would it be fair to apply this criterion in cases of artificial insemination and in vitro
fertilization when the stability of the couple or individual is not a factor in natural procrea-
tion, hormone treatment or surgery to correct infertility problems (other forms of medically
assisted procreation)? While it is true that the use of gametes from a third person can cause
special problems (disclosure of the child's origins and so on), we believe that the objective
of using the stability criterion, that is, the welfare of the child, would be more easily attained
by ensuring proper support before, during and after the child is conceived. 3% Second, this
type of criterion is arbitrary and difficult to evaluate, and becausce it involves the application
of non-medical criteria by health professionals it creates the risk of discrimination.’’ We

595. For the purposes of studying the limitations referred to above, we have to use a definition of infertility broader
than the one used in the medical community (sec sapra, chap, 1), This approach is conceived o take into
account not only the pathological but also the social aspect of infertility. See The National Bioethics Con-
sultative Committee, Discussion Paper on Access to Reproductive Technolugy (Adelaide: The Commitlee,
1990y at & “Beliefs, social values, expectations and judgements all contribite to the social construction
of infertility and 1o the way we value it and its alleviation.”

596. See infra at 156-57.

597, See Bemamin Freedman, PJ. Taylor, Thomas Wonnacott and Katherine Hill, “*Criteria for Parenting in
Canada: A Comparative Survey of Adoption and Artificial Insemination Practices™ (I988) 3 C.EL.Q 35
The article is the result of a study funded by the Strategic Grants Program in the Human Context of Scicnce
and Technology. Social Sciences and Humanities Research Council of Canada: see ihid at 36-37.
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therefore feel it would be inappropriate to include in legislation stability — or, for that
matter, any other criterion based on parental aptitude — as one of the criteria for determining
access to medically assisted procreation, >

The situation of people who are physiologically and genetically capable of procreat-
ing but for personal reasons cannot or do not wish to do so in the context of a heterosexual
union poses a more difficult problem, These people fall into twe categories: single people
and homosexual people. Access to medically assisted procreation for these people raises
the whole question of equality rights*® as compared to protection of the child and the
traditional family. It would be difficult for the state to consider any legislative limit on
access to the various technologies used in medically assisted procreation without taking
into account the spirit and letter of the Canadian Charter of Rights and Freedoms.S®
However, we need only consult various legislative provisions and recommendations made
in other countries to see that the special situation of these individuals is rarely accepted
as grounds for using medically assisted procreation. In fact many jurisdictions make access
to medically assisted procreation conditional on physiclogical infertility, sterility or the
existence of transmissible genetic disorders, or simply limit access to heterosexual
couples,®

Making access to medically assisted procreation conditional on the existence of
pathological conditions (sterility, physiological and genetic infertility) may seem normal,
since the technologies were developed to circumvent these problems, However, we cannot
ignore the fact that cstablishing such a condition with respect to artificial insemination®2
would deny access to single people and to homosexual people 5

Such limitations therefore raise the question of non-discriminatory access to available
medical technologies. This means weighing a number of different interests: on the onc
hand, the interest of single people and homosexual people who express a desire to have
children and to use the available technologies, as would infertile or sterile persons living
as part of a heterosexual couple, to overcome the obstacles they face; and on the other,
the interest of the child and society’s interest in protecting the traditional family with two
heterosexual parents.

598. 1t should be noted, however, that some reports have taken the opposite position. See, e.g. OLRC, supra,
note 2 a1l 275: *“Eligibility to participate in an artificial conception programme should be limited to stable
single women and to stable men and stable women in stable marital or nonmarital unions."” The report
of the Barreau du Québec, supra, note 3 at 36, recommends that access be limited to stable couples, married
or unmarried. For more details, see appendix A, infra at 177,

599, See “*Section 15 Equality Rights,” supra at 92.
601}, See supra at 82, BSff, 90, 94 and 96-88.
601. See appendix A, infra at 177,

602, We have already stated thal in vitro fertilization is different. Unlike artificial insemination. IVF and its
derivatives are simed primarily at female infertility. See supra at 98,

603. A legislative limit on access must not credte disparity between the groups referred to in s, 15 of the Charver
or analogous groups. See “*Section 15 Equality Rights,”” supra at 92,

125



The conflict between respect for the rights guaranteed by the Charrer and protection
of the traditional family unit leads to a number of fundamental questions. How far do
we wish to go in protecting rights and freedoms, especially the right to equality? How
far do we wish to extend the definition of the family? Do we wish to include homosexual
families and single-parent families in that definition?

For some, the interest of the child and society’s interest in preserving families with
two heterosexual parents must take precedence over the fundamental rights of single people
and homosexual people. According to this position, having the freedom to choose one’s
sexual orientation is one thing, but depriving a child of a father and a mother is something
else entirely, The technologies used in medically assisted procreation must be used to
overcome sterility and infertility (physiological and genctic), not as an easy way out of
the consequences of a social choice.

For others, who make the analogy with the criteria used in adoption, these objections
are an expression of old prejudices.®™ Furthermore, through the years the state has not
intervened to protect the traditional family, the structure of which has been greatly
eroded 5%

Resolving the issue of access to medically assisted procreation technologics thus
requires a thorough examination of the family unit at the dawn of the twenty-first century.
Are we prepared not only to accept single-parent families and families with two homosexual
parents, but also to place them on an equal feoting, in terms of our social values, with
families with two heterosexual parents? If so, should we not, in the interest of consistency,
change our family laws in order to incorporate these new definitions? Or do we wish instead
to make protection of the traditional family a public interest that would take precedence
aver the rights and freedoms guaranteed by the Charter and thus limit the right to procreate
as we limit the right to marry in our society?

In considering these questions, we could draw on similar situations in the area of
“*natural’’ procreation, where single-parent families and families with two homoscxual
parents are a reality.

604 Sec supra al 96-98. and Knoppers, supra, note 284 at 2162 Tt is itonic that while adoption laws are being
relaxed in order to permit unmarried individuals of either sex to adopt, social prejudices are preventing
single women from having access to technigques that would enable them to bear and give birth to
children that may in some cases be at least 50 per cent genctically their own. ™™ Sce also supre, noles 466
and 467,

605, A recent decision by the Federal Court of Appeal in a matter involving labour relations reversed a ruling
by a federal human rights tribunal that in effect broadened the definition of famify to include homoscxual
couples. The tribunal’s ruling followed a complaint under the Canadian Human Rights Act, supra, note 434,
See Mossop, supra, note 458 at 35: ““Even if we were to accept that two homoscxual lovers can constitule
*socivlogically speaking” a sort of family, it is certainly not one which is now recognized by law as giving
its members special tights and obligations.™
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For the moment, taking current social conditions into account, the Commission is
of the opinion that with regard to artificial insemination, protection for the traditional family
should not be incerporated in legislation at the expense of the right to equality %6 More-
over, given the nature of artificial insemination, we believe that state intervention in this
area should be kept to a minimum %7 With respect to in vitro fertilization, the issue of
the right to equality creates few problems.%® However, since these technologies raise the
question of the allocation of scarce and costly resources, a legislative limit on access could
prove necessary. In any event, caution dictates that such action be taken in accordance
with the principles of fundamental justice ™

Finally, the use of medically assisted procreation by persons who are physiologically
capable of procreating but are carriers of a genetic disorder leads to the question of choosing
which genetic disorders justify access to medically assisted procreation, and of which
gametes and embryos should be considered *“acceptable.’” There is a risk, in making such
choices, of epening the door to cugenic practices. This concern also raises another issue,
namely, the selection of donors or donor characteristics.

606. In October 1988, the Spanish parliament passed a law on medically assisted procreation under which
access is not limited to married couples. Single women and women cohabiting with men arc eligible. See
appendix A, infra at 177-78. OLRC, supra, note 2 at 157: **|A] majority of the Commission has come
to the conclusion that, wbile participation in an artificial conception programme should not be a right given
Lo every infertile or genetically diseased person or couple wishing to have a child, eligibility for participation
should not be restricted to married couples or, indecd, even 10 couples.’ The OLRC states in its first
recommendation (at 275} that the technologies should be used only for medical reasons, except in the case
of single women who are fertile and genctically healthy. The report of the Ministere de 1a Santé et des
Services sociaux, supra, note 504, s, 11, states at 176 that artificial insecmination must be available to
single women regardless of their statns. Canadian Bar Assoviation, supra, note 278 at 22 “*After much
discussion, the committee concluded that there was no necd 1o legislate criteria of eligibility. While this
might leave the situation open to personal prejudices of the treating physician, the committee further
concluded that present legislation prehibiting discriminatory practices should provide sufficient protection,™
In Sweden, on the other hand, the technelogies are available to married or cohabiting couples only, and
the husband’s consent is required; see appendix A, infre al 177-78, note 55. The Norwegian parliament
has adopted a law regulating AI and IVF that limits access to married couples who have given their
consent and have undergone a medical and psychosocial examination by a physician; sce appendix A,
infra at 177-78, note 56. Council of Europe, Muman Ariificial Procreation (Strashourg: The Council, 1989)
at 17:

After careful examination of these arguments, realising the medical nature of these techniques
and tuking into account the importance of ensuring the welfare of the future child, the committee
reached the conclusion that the availability of the artificial procreation technigues should be
limited to heterosexual couples with a medical need. This determination intends to eliminate
the cases where the future child would nevitably be born as an “‘orphan.””

For more details about the position of other countrics and states, sce appendix A, imfra al 177-78. For
the reports that have limited access to infertile persons and persons at rigk for transmitting genetic disorders
te their children, sce appendix A, infra at 178,

607. See supra at 90.
608. See supra at 98,
609. See supra at BT,
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Using medically assisted procreation technologics to avoid transmitting a genctic
predisposition or a characteristic trait that is deemed undesirable®'9 or to choose the sex
or select the desired qualitics of the unborn child is unacceptable ®'' In more general
terms, such practices lead the way to the development of a traffic in gametes and embryos
with particular qualities,®'? breed intolerance of human imperfection and disrupt the
demographic and social balance between the sexes for future gencrations, and could
have a tremendous impact on these ‘‘made-to-measure™ children. It therefore seems
appropriate to generally limit individual freedoms in the name of respect for human
dignity.

What genetic disorders justify the use of medically assisted procreation? This question
can be answered indirectly by permitting the selection of gametes and embryos for specific
qualities only in situations where the goal is to prevent the transmission of a serious genetic
disease. Limiting the selection of donors and donor characteristics would also discourage
unwarrantcd use of the available technologies.

It is one thing to allow the medical profession to address, as much as possible, the
concerns of couples about the homogeneity of the family unit; it is quite another to allow
couples to ask for particular donor characteristics or for the manipulation of gametes and
cmbryos so that the child fits the stereotypes of society or satisties the whims of the future
parents, and the Commission is not prepared to recommend such a step.®'? Tt is therefore
important that the description of the donor’s characteristics be limited to essential details
and that identification of the specific features of gametes and embryos be permitted solely
o prevent the transmission of a serious genetic disease.8'* For cxample, it would be
acceptable in cases where the purpose of sex determination would be to prevent the
conception of a child with a sex-linked disease such as hemophilia.

610, *““Characteristic trait'” is opposed here to serious genetic diseases such as Tay-Sachs disease, thalassemia,
Duchenne muscular dystrophy, hemophiiiz and Huntington's disease.

611. C. Overall, “Introduction™ in Overall, ed., supra, note 129, | at 1¥:

A signiticant effeet of reproductive technologies is that they seem to enable us to make more
and more detailed specifications of what kinds of children we do and do not want to have. The
apparently innocent goal, the positive goal, of having strong, healthy, thriving offspring, changes
into a more nepative goal of avoiding, or getting, rid of children with certain supposcdly undesirable
characteristics.

See appendix A, infra at 178-79.

612, The Repository for Germinal Choice in California, otherwise known as the *‘Nobel Prize sperm bank,”™
15 enc example, See Arthur Caplan, **California Sperm Bank Is a Loony Notion™ The [Montreal) Guzente
(24 November 198%) B-3: **The bank claims to have deposils in its midge from noteworthy scientists, some
corporalc success storics and at least one Olympic athlete. Nearly 100 babies have been created using sperm
from the Repository for Germinal Choice. Couples who want to obtain sperm must be married and must
show themselves to be persons ol achievement and ability. ™

613, See appendix A, infra al 178-79,

614, See the report of the Ministére de la Santé et des Services sociaux, supra, note 504 at 65; sce also appendix A,
infra at 179,
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In order to ensure compliance with these limits, the activities of banks and infertility
clinics and the import of gametes and embryos must be controlied. And if they are to
be cffective, the limits must be applied uniformly throughout Canada.

RECOMMENDATIONS

1. Legislation governing access to medically assisted procreation technologies
should respect the right to equality. Access should be limited only in terms of the
cost and scarcity of resources. Where limitation is necessary, selection should not
be based on unlawful grounds for discrimination within the meaning of federal and
provincial legislation (family status, marital status, sexual orientation, and so on).

2, To eliminate the possibility of engenic practices, the selection of gametes and
embryos with specific qualities should be prohibited, except where the objective is
to prevent the transmission of serious genetic diseases.

B. Commercialization

The existeace of surplus embryos, and the donation, storage and import of garmetes
and embryos make the possibility that these genetic products may be considered objects
of commerce®'® an attractive one. Socicty is thus forced to question the very nature of
these products and consider a new definition of the person in law, namely, what can be
deemed an cbject of commerce, or reified.5!®

Modern medicine has brought a new dimension®” to the commercialization of the
human body and its products and substances. The U.S. case of Moore v. Regents of the

615. See supra at 40.

616. Bernard Keating, **Le statut moral de l'embryon humain: unc approche attentive 3 la question des
fondements de 1'éthigque,”” unpublished doctoral thesis. Quebec, Graduate School of Laval University, 1990
at 138-40:

| THANSLATION]

Questioning the status of the human embryo means drawing a line between persons and things.
This distinction is essential, as we dispose of things and respect persons, Things have a price;
persons are priceless. To consider embryos as persons would be to acknowledge the himits of
our ahility to treat them as we see fit. It is established that a person can never be the mere means
o an end. The stakes are very high. ... Docs accepling (o treat human liie, amid the obscurity
of its origin, as an chject not imply that a less than absolute respect for the person has already
been accepted?

617. On the question of the commercialization of human organs, sec Procurement and Transfer of Human Tissues
and Organs. supra, note 250,
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University of California®*® provides ample evidence of the complexity of the problems
created by commercialization.5!®

The unique nature of gametes and embryos, as noted by the Uniform Law Conference
of Canada, which excludes them from its definition of tissues.5% raises a number of
questions. While the nature and use of gametes and embryos raises issues pertaining to
human dignity and leads us to reflect upon the moral or symbolic value to be uccorded
these genetic substances and upon the reification of the human being, the commercializa-
tion of gametes and cmbryos poses a similar problem of safety both for the woman in
whom they are implanted and for the future child. Finally, commercialization has a bearing
on freedom of commerce,

L. Embryos

Commercialization of thc embryo must be prohibited outright for this purpose, as
it should be for experimentation.?’ Treating the embryo as a thing that is an object of
commerce and including it in the consumer market constitute a direct assault on human
dignity .22 But assuming that the embryo may be the object of a limited number of legal

618, 249 Cal. Rptr. 494 at 498, 504 (Cal. App. 2d Dist. 1988):

This appeal raises fundamental questions concerning a patient’s right to the control of his
or her own body, and whether the commercial exploitation of a patient’s cells by medical care
providers, without the patient’s consent, gives risc 1o an action for damages. This appears to
be a case of lirst impression. ...

W have approached this issue with caution, The evolution of civilization from slavery to
freedom, from regarding people as chattels to recognition of the individual dignity ol ecach
person, necessitates prudence in attributing the qualities of property to human tissue, There
is, however, a dramatic difference between having property mighis in vne’s own body and
being the property of another. ... We are not called on (o determine whether use ol human
tissue or body parts ought to be “*gift based™ or subject to a **free market.” That question
of policy must be determined by the Legislature. In the instant case, the cell-line has already
heen commercialived by defendants. We are presented a fair accomnpdi, leaving only the question
of who sharcs in the proceeds.

This ruling was partly upheld by 793 P. 2d 479 (Cal. 1990). "The part of the ruling dealing with the
gencral principle recognizing the patient’s rights W control his or her own body was upheld. However,
the principle was based merety on the doctrine of informed consent and the nature of the physician-
patient relationship. For more details. see Procurement and Transfer of Human Tissues and Organs, supra,
note 250.

619. Legal thought on the subject is developing rapidly at present, and the diversity of the solutions proposed
1s a clear sign that development must continue, For example, the theory of attribution put forward by Jean-
Christophe Galloux in **De la nature juridigue du matériel génétique ou la réification du corps humain
el du vivant” (1989) 3 R. recherche jur. 1 at L-31, implies an absolute but functional notion of the extra-
commerciality of the human body. Herniitte concludes that a new category is needed and proposcs the
category of ““things of human origin intended for human use.”” She subdivides products of the human body
into ““products that arc not ebjects of commerce,™ “products that are not objects of exchange.”” “ohjecty
of remunerated exchange.”” “‘commuadities,” etc. See supra, note 207 at 325,

620, Uniform Human Tissue Donarion Act (1989), supra, nole 236; sce supra, nole 237, Sce also the opinion
expressed by the Commission, swpra at 122-23.

621. Biomedical Fxperimentation Involving Human Subjects, supra, note 7 at 49,

622. Ibid.
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transactions, we must make ccrtain that it does not become a commodity, at the mercy
of the laws of supply and demand.5%*

2. Gametes

Making gametes mere ohjects of commerce may also violate the fundamental notion
of human dignity. The specific nature of gametes (virtual sources of life) and the objective
of gamete donaticn {allowing infertile people to become parents) are ill-suited to commerce
in our society. The donation of gametes must remain an altruistic act, Moreover, competition
between banks may lead to eugenic practices. For example, there is the risk of banks
attracting and accepting only donors with certain qualities or characteristics that are deemed
more desirable than others, thereby responding to a commercial stereotype of the ideal
male parent.%?* To attain these objectives, a bank might, for example, pay a donor on
the basis of his characteristics. Even if the couple were not allowed to determine what
characteristics they wanted, the reputation of some banks for the **quality™ of their donors
could have the same result: a form of eugenics would be practised 525

Further, commercialization of gamete donation may compromise the “‘quality’’ of
the gametes used. Monetary incentives increase the risk of donors failing to disclose some
or all of the information needed 1o assess their suitability.**® Moreover, the desire of banks
to maximize their profits may have an adverse effect upon medical screening and selection.

623, See Evelyne Shuster, “*Seven Embryos in Search of Legitimacy ' (1990} 53:6 Fertil. Steril. 975 ut 977:
[A] position most widely held is that embryos have only special or limited interests i life and
thus should not be treated as actual persons with full moral rights. However, because they are
potential persons, the embryos belong to the order of being and not of having. They arc ncither
things not properties. They cannot be bought, sold, or returned. Individuals do not have ownership
rights to do whatever they want with theni.

624. Councit for Scicnee and Society, supra, note 533 at 41-42:

If commercial sperm banks were set up (as has alrcady happened in the USA) this could give
rise to some objectionable practices. Highly *"desirable™ donors might be tempted to sell their
semen for large sums of money. Sperm from Nobel prize winners 15 already advertised in the
USA, playing on people's desire to be parent to a genius and ignoring the adverse factor of
sperm (Tom ageing men.

625, Biomedical Experimentarion Involving Human Subjects, supra, note 7 at 53-34: **The Commission is of
the opinion that new recommendations concerning net only sperm banks but embryo banks as well should
be drawn up, s0 as to establish clear and precise standards. and guard against the drawbacks and dangers
of uncontrolled expansion and commercializalion of such banks.™

626. OLRC, supra, note 2 at 169:

{W]e are also of the opinion that the nced for a sound family history, and for information
concerning whelther a donor has contracted a sexually transmitted disease between the initial
genetic screening and the donation, compels the conclusion that donors should not be induced
to donate gametes by the lure ot a reward, lest they suppress important information about them-
setves. The risk of such suppression, and its cost o those upon whom the burden will fall, outweigh
any benetit achieved by permitting unrestricted payments.

Accordingly, the Commission recommends that individual donars of sperm should be allowed
to be paid their reasenable expenses.

Ses also ibid., rec. 15 at 276.
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Thus, the possible assault on human dignity and the risks inherent in commercializa-
tion warrant the limitation of individual freedoms, in particular, freedom of commerce.
However, since people may not be willing to come forward unless their expenses are
covered, reasonable cxpenses incurred by donors should be reimbursed .57

Finally, in view of the need to ensure optimum quality of genetic screening and
selection, banks should be able to be reimbursed for reasonable costs related to their
operations 528

RECOMMENDATION

3. (1) All commercialization of the donation of gametes and embryos should be
prohibited. Only reimbursement of reasonable expenses incurred by donors should
be permitted.

(2) Gamete and embryo banks should not be permitted to operate on a profit
basis. However, banks should he allowed to be reimbursed for reasonable costs related
to their operations.

C. Surrogacy

We must state at the outset that incidence of the phenomenon of surrogate mother-
hood is very difficult to evaluate. A study of surrogacy practices carried out in the summer
of 1988 for the Law Reform Commission of Canada found:

The major finding of this study is that prcconception contracts involving Canadians arc
a phenomenon of very moderate scope but considerably more frequent than all of the peaple
(with one exception) with whom we tatked and who considered themsclves knowledge-
able in the arca cstimated. Taking our low overall estimate (i.e., allowing only 11 cascs
for Quebec) we end up with a grand total of 104 cases in Canada. Taking our higher estimate
(allowing 25 cases for Quebec) we end up with a total of 118 cases.

Either estimate greatly exceeds what was quoted (o us as a reasonable estimate for the
overall incidence. In order to appreciate this finding, it must be remembered that we have
been extremely stringent in excluding cases if there was any doubt concerning them, We
thus feel conlident that these numbers represent a very conscrvative estimate which probably
greatly underestimates the real extent of the phenomenon.

627. In the same vein, see appendix A, infra, noies 65 and 66 at 179, See also An Acr to amend the Uniform
Child Sturus Act, supra, nole 199, 50 11.5; see supra, note 253,

628. See appendix A, infra, note 67. However, the OLRC report, supra, nete 2 at 172, would allow banks
to make some profit; see appendix A, infra at 180,



We also conducted an analysis of socio-cconomic characteristics ol contractual mothers,
fathers, and fathers' wives utilizing Keane’s agencies. Overall, contractual mothers belong
to a lower social class than fathers and fathers” wives. It cannot be assumed that this analysis
tclls us anything about the participants in informal! preconception contracts. We do
not have sufficient information to make educated gnesses about the socio-cconomic
characteristics of this latter group of people 5%

Even setting aside the contractual®® and commercial aspects of surrogacy, the use
of surrogates is the subject of much controversy. Uncertainty about the impact of the practice
on the parties involved — especially the surrogate and. most of all, the child — raises
major concerns about possible psychological risks.! While the use of a family member
or friend as a surrogate may be less shocking 1o some, the risks remain. The relationship
between the parties may even complicate the outcome. The child may also be exposed
to significant physical risks if the surrogate, knowing she has to surrender the child at
birth, acts in a negligent manner and fails to take the precautions nceded to create the
healthy environment that is vital to normal development of the fetus.

There are some who feel that, beyond these questions of safety, surrogacy contravenes
the fundamental values of our society, in particular human dignity and the protection of
the traditional family %32 They argue that the use of a surrogate dehumanizes maternity,
devalues gestation®” and violates the child’s right not to be treated as a thing that can
be the subject-matter of a contract. Deliberately conceiving & child in order to surrender
it to a third person at birth indicates a lack of respect for the unborn child and for life
itself. Some argue in the name of these greater interests that individual frecdoms should
be limited and that surrogatehood in any form should be prohibited,

For others, the psychological risks, while they arc serious, amount o nothing more
than speculation, given the lack of knowledge about the true nature of the bond that is
established during gestation.53 This argument, therefore, cannot be used as grounds for

629. Eichler and Poole, supra. note 530 at 45-46. The study shows very clearly, at least, that the phenomenon
is shrovded in scorecy and extremely difficult to evaluate: an appendix includes a series of very intcresting
lables.

630. We saw in chap. 2 that, as the law currently stands, the contraclual aspect of surrogatc motherhood rans
counter to the principles of contract law and family law; sec *‘Legality and Legitimacy.”” supra at 65 and
*“The Enforceability of Surrogacy Contracts,”” supra at 84.

631. These arguments have been made by the OLRC, supra, note 2 al 230, Sce also Barrcau du Québec, supra,
note 3 at 28; and Warnock Report, supra, note 421 at 45,

632. See, e.g., Barreau du Quéhec, supra, note 3 at 28, Sec also A.M. Capron and M.). Radin, ~*Choosing
Family Law over Contract as a Paradigm for Surrogate Motherhood™ (1988} 16:1-2 Law Mcd. Health
Care 34 at 36-37.

633, Baudouin and Labrusse-Riow, supre, note 210 at 111: [TransLaTion| “*Gestation is thus no longer a step
in the establishment of a permanent mother-child relationship. It is reduced to a temporary function of
production. It does not serve to create an emotional bond, but is used mercly as 1 form of technical support.”™
See Barreau du Québec, supra, note 3 at 29,

634, See QLRC, supra, notc 2 at 231,
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prohibition. The physical risks could be controlled by giving proper medical attention 53
possibly mandatory, to the surrogate. Regarding the risks to the institution of the
family, not everyone is convinced that surrogate motherhood represents an injurious
infringement, 53

We may not be in a position to assess the psychological impact of surrogate mother-
hood, but it does not take a comprehensive study to conclude that caution is needed. While
control of surrogate motherhood may reduce the physical risks, regulation would imply
state approval and the legitimization of surrogacy agreements 57 As noted earlier,%®
endorsing surrogacy contracts would be at odds with a fundamental principle of family
law: custody of a child must be determined according to the child’s best interest and not
the wishes of the parents as expressed in a contract.

The principle of human dignity leads us to conclude that a child cannot be the subject-
matter of a contract and must under no circumstances be treated as a thing.%*® This
principle should take precedence over individual freedoms. Treating a child in any other
manner could change our perception of the human being. Provisions should perhaps be
made at the national level to express this fundamental value in such a way that it cannot
be challenged and to discourage all activity related to surrogate motherhood %9 Accord-
ingly, surrogacy agrecments should not be recognized in law: they must remain absolutely
null and void.#' This conclusion is consistent with the existing principles of contract and

635, Ihid.

630, Ibid. at 232. See Canadian Bar Association, supra, note 278 at 28; **The committes was not convinced
that recognition of surrogacy agreements would undermine stability of the Tamily.”’

637. Sec Warnock Report, supra, notc 421 at 46-47.
638. Sec supra, note 630.
639. See supra at 40-41 and in particular note 209,

640. R. Alta Charo, **Reproductive Technologies and Bioethics in the United States: Looking Back, Looking
Ahead™” in Christian Byk, ed., Artificial Procreation: The Presem State of Ethics and Law {Lyon: Lacassagne,
1989} 249 at 255: “‘In fact, following the controversial Baby M casc, the legislative trend in the U.S.
appeared to veer towards prohibition and away from the relatively supportive carly state statutes in Arkansas,
Kansas, and Nevada, which had regularized portions of the procedure without explicitly approving it or
making the contracts enforceable.”” The New York State Task Force on Life and the Law, Surrogate
Parenting: Analysis and Recommendations for Public Policy (New York: The Task Force, 1988) at 127:

Given the potential risks to the children born ol surrogacy, children are best served by policies
designed to discourage the practice.

The Task Force members feel deep sympathy for infertile couples, many of whom experience
a profound sense of loss and trauma. Nevertheless, the Task Force concluded that society should
not support surTogacy as a solution. The practice will generate other social problems and harm
that reach beyond the infertile couples who seek a surrogate arrangement.

641. Similarly, see appendix A, frfra al 180-82, note 76, and table 4 at 210-13. However, Ontario (QOLRC.
supra, note 2 at 233) opted for regulation of surrogacy. The Canadian Bar Association (sapra, nole 278
at 29) commented as follows on the system proposed by the OLRC:
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family law. The interest of the child must remain the basis for any decision respecting
custody, and freedom of contract must be limited accordingly 542

The commercial aspect of surrogacy agreements raises various questions for society.

For some, the idea that a woman might rent her womb is an affront to human dignity
and integrity 5% Others point to the possibility of disadvantaged women being exploited
by women with economic power. Surrogacy agreements are also thought to be degrading
for the child, who is exchanged for a sum of money and treated as a mere object of
commerce. Putting a monetary value on a child is harmful not only to the child but also
te society. The commercial aspect of surrogacy breaches a fundamental value: the human
being is not an object of commerce

642,

643,
644,

In terms of a regulatory scheme, the committes considered the approach recommended by
the Ontario Law Reform Commission, which proposed a system of prior judicial screening
and approval, as opposed to the rraditional ex post facto review. The committee concluded
that such a system was too cumbersome and likely not to be followed, even if legislated.
It would establish a separate system for a type of assisted reproduction, something that
should be avoided in principle unless good reason exists, The Fact in these arrangements of
deliberately creating a child for the purpose of sorrendering its care to another is not sufficient
distinction to warrant development of a unigue approach and scheme. The committce has
noted that most jurisdictions that have legislated in this area have maintained the traditional
¢x post facto review.

"*Surrogacy ™ arrangements should be assimilated as much as possible into the existing model
for adoptions.

The Canadian Bar Association, ibid. at 30 recommends **not to encourage surrogacy but to facilitate it
in rare circumstances when the birth mother chooses to honour the agreement in a situation that gives every
passible protection to herself.””

Sec ‘‘Legality and Legitimacy,” supra at 65 and **The Enforceability of Surrogacy Contracts,”’ supra
at B4

See Warnock Report, supra, note 421 at 45,

This view is reflected in most jurisdictions around the world. See appendix A, infra at 180-82 and table 4
at 210-13. R. Alta Charo, *‘Surrogate Parcnting: Analysis and Recommendations for Public Policy’™ (1989)
10:1 1. Leg. Med. 251 at 255: **The OT A report documents that commercial surrogacy has been disapproved
in every governmental report in the world excepi that of the Ontario Law Reform Commission.”" In April
1990, The Naticnal Bioethics Consultative Committee in Australia released its firsl report on surrogate
motherhoed: The National Bioethics Consultative Committee, Surrogacy, Report 1 (Adelaide: The Committee,
19909 at 36:
6.4 It is thercfore recommended that:
(a) Surrogacy should not be totally prohibited.
(b) Surrogacy should not be freely allowed.
{c) Surrogacy practice should be strictly controlled by uniform legislation.
(dy Uniform legislation should include the following:
(i) All surrogacy sgreements be rendered unenforceable
(i) Controlling mechanisms for agencics
(iil} Advertising controls,
Sce also The National Bioethics Consultative Committee, £iscussion Paper on Surrogacy 2 — Implementation
{Adelaide: The Committee, 1990).
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Individual freedoms are often restricted in similar circumstances.%* For example,
adoption and child protection laws specifically prohibit the sale of children.5* However,
even if such provisions were applicable to children born of surrogates, they might not
apply to the sale of children outside the context of adoption.*’ Because the existing
provisions apply only where the transaction is intended to result in the adoption of a
child *** if no petition for adoption is brought to cstablish parentage,®? no onc can be
prosecuted. Further, even where a petition [or adoption s filed, if the judge is not apprised
of the fxct that an exchange of money occurred previously, the transaction goes unpunished.

Prohibiting the sale of human beings is a fundamental valuc that, being a matter on
which there is consensus, must influence the law. The role of lawmakers is to take action
that at a given time unambiguously expresses society's values and views on such a
fundamental issue.

The argument that surrogacy does not constitute the sale of a child but rather payment
for a service does not withstand scrutiny because the intended result and purpose of the
surrogacy agreement is to transfer custody of the child. In surrogacy, unlike in adoption,
the child is conceived specifically to be surrendered in return for a sum of money. Tt should
be remembered that the payment often represents more than the expenses incurred. Further,
the role played by intermediaries and the fees they are paid emphasize the commercial
aspect ot the transaction. Even if the transaction were not the sale of a child, the result
would be too much like a sale to be treated differently. Any attempt to commercialize

645, Even those who advocate protection of the right 1o procreate generally feel that protection does not extend
to the commercial aspect. See, e.g . Charo, yapra, note 310 at 108:
As a commercial ban imerferes only with an asserted right to pay for surrogacy, not with
the right o procreate, and as wormnen’s self-reported motivations for becoming surrogates usually
include non-commercial considerations, such as a desire to help other people, a commoercial
ban should be upheld as a rational expression of state interest that does not unduly interfere
with the night 1o procreate. This conclusion is shared by at least two stale courts.

It should be remembered that in Baby M (supra. note 302), the Supreme Court awarded custody of
the child w the father ol the child and granted visitation rights Lo the surrogale mother, but also ruled as
follows:

We invalidate the surrogacy contract because it conflicts with the law and public policy of this
State. While we recognize the depth of the yearning of infertile couples to have their own children,
we [ind the payment of moncy t0 a *surrogate™ mother illegal, perhaps criminal, and potentially
degrading to women. lat 1234] ... This is the sale of a child, or, at the very least, the sale
of & mother's right to her child, the only mitigating Mactor being that one of the purchasers is
the father. Almost cvery evil that prompted the prohibition on the payment of moncy in connec-
tion with adoptions exists here. [at 1248] .. . In sum, the harmiul consequences of this surmogacy
arrangement appear to us all toc palpable. In New Jersey the surrogate mother’s agreement
to sell her child is void. Tts irrevocability infects the entire contract, as does the money that
purports to buy it [at 1258]

See also Dee v. Kelley, supra, note 310,
646. Sec supra at 67-69 and note 309.
647, Sec supra at B8,
648, Except for Manitoba; see supra, note 311,

649, See 'Legal Parentage,” supra at 69.
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surrogacy (payment to surrogates and intermediaries} should be expressly prohibited. A
recommendation to this effect would follow the logic of the prohibitions that currently
apply to adoption and child protection.5® Given the nature of such a prohibition and the
need for uniform intervention, the Commission feels that the Criminal Code may be the
right medium %!

However, while the commercial aspect of surrogatc motherhood merits prohibition,
the Commission feels that subjecting the infertile couple, who have already experienced
the anguish of infertility, and the surrogate, who is trying to provide a solution to their
problem, to the stigma of criminality and the ensuing consequences seems excessive and
might still not dissuade couples who are only seeking to realize a legitimate desire. A
criminal prohibition could drive the entire practice of surrogacy underground, with all
the risks that entails.85? Under-the-table agreements increase the possibility of irrespon-
sible practice and make rccourse to the courts virtually impossible because of the fear
of reprisals. Such intervention could therefore prove very damaging for the child both
physically and psychoelogically. Subjecting the parties immediately involved (the surrogate,
her spousc and the social parents) to criminal prosecution could thus do more harm than
good. Even if their actions ar¢ reprehensible, we are not convinced that it is appropriate
to subject the parties to criminal proceedings. A total prohibition would not contribute
adequately to the search for a solution to the problem and would not be warranted in terms
of the principles of criminal law.%5 In any event, such a prohibition would certainly not
be in the interest of the already-conceived child. Who should be given custody of the child
once the parents have been prosecuted, found guilty and possibly imprisoned?

To ensurc greater cffectiveness in attaining the desired goal (preventing the develop-
ment of a *‘child market”’ and discouraging people from engaging in traffic in children),
the Commission is of the opinion that the Criminal Code should prohibit activity by paid
intermediaries. Since paid intcrmediaries are the ones who create, set the conditions for
and encourage such a market, discouraging people from engaging in activity of this nature
would have a tremendous impact on the commercialization of surrogate motherhood. By
not being subject to criminal sanctions, the immediate partics would be encouraged to
lay charges against intermediaries. People would be dissuaded from engaging in such trade,

650. Sece “*Commereial Aspects of Surrogacy "’ supra at 67 and **The Enforceability of Surrogacy Contracts,™”
supra at 34, [tshould be borne in mind. however, that Ontario and British Columbiz permit some payments
in adoption cases under ccriain conditions. In British Columbia, payment would be possible if it were
authorized by a court of law; see Adoprion Act, supra, rote 309, s. 15.1. For Onlario, see Child and Family
Services Act, 1984, supra. notc 309.

651, Our Criminal Leaw, supra, nole 380, As we have seen, however, current provisions of the Crimina! Code
do not cover the phenomenon adequately. See supra at 69,

652, Regarding obstacles to the effectiveness of legislative intervention. see Kidder, supra, notc 9 at 11201,
at 117: '|Studden legal changes don't always producc the results inlended by the judges or lawmakers.,
... Sometimes laws which were passed to produce one effect end up having cither unintended side effects
or apposite effcets from those intended.” On the phenomenon of those covered by a law changing the
impact of that law, sce in particular ibid. at 136-37.

653, See Our Criminal Law, supre, note 580 at 33,
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as the rigk to intermediaries would be too high: a conspiracy of silence would not protect
them. Before becoming involved in such activities, intermediaries would have to consider
the fact that they could well face charges (if, for example, the surrogate conducted herself
improperly during the pregnancy, if she refused to surrender the child at birth, or if the
social parents refused the child).

Preventing the commercialization of surrogate motherhood is a desirable objective,
and if it is to be achieved legislative intervention is needed. However, consideration must
be given to the real impact of such intervention and other equally important factors, such
as the safety of the child. A total ban on surrogacy could give the impression that the
prablem was resolved, but this would not be the case. We believe it is more realistic and
effective to stop only the activities of paid intermediaries than to try to prevent all surrogacy
agreements between individuals. Such a position would bring Canada in line with the vast
majority of the countries that have considered the matter.5

RECOMMENDATION

4. Surrogacy contracts must remain absoiutely nuoll and void. Further, acting
as a paid intermediary in such an agreement should be a criminal offence.

The preceding recommendation is not unanimous. According to the minority view,
it is both inappropriate and inefficient to criminalize only the remuneration of intermedi-
aries in surrogacy arrangements. In the opinion of the minority, either of two alternative
approaches would be more appropriate than that favoured by the majority.

The object of the proposed criminal prohibition is to stigmatize traffic in human beings.
Commercialized surrogacy is seen by the majority as a form of trafficking in babies that
should be prohibited. The situatien is not really different from that in which people engage
in the buying and selling of children already born. The anguish of infertility and the burden
of carrying the child do not alter the reprehensible character of the activity. These factors
may justify leniency in sentencing, but they do not exonerate the parents or the surrogate
from criminal culpability. If the activity is considered sufficiently reprehensible to warrant
criminal sanction, then the minority feel that, logically, all parties who engage in it should
be subject to that sanction.

634. Charo, supra, note 310 at 108. See, c.g., the Surrogacy Arvangements Acr 1985, supra, note 421, which
prohibits surrogacy on a commercial basis and criminalizes the activities of specialized agencies or other
third parties. The statute does not prohibit all forms of payment to the surrogate. The Warnock Report,
supra, note 421 at 46-47, calls for sanctions for intermediaries and professionals, whether they operate
for profit or on a non-profit basis. The United Kingdom White Paper does not share this view, however,
Department of Health and Sccial Security, Human Fertilisation and Embryvology: A Framewerk for Legislation
{London: HMSO, 1987) para. 73 at 12: *"The Government does not however consider that it is appropriate,
nor necessarily in the child’s best interests, to bring the practice of surregacy other than the operation
of commercial agencies within the scope of the criminal law and the Bill will not add to the criminal sanctions
contained in the 1985 Act.”” For more derails, see appendix A, infra at 180 and table 4 at 210-13.
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According to the minority, however, simple refusal to accord legal recognition 1o
any contractual arrangements relating to surrogacy would be morc effective than criminal
prohibition as a means of discouraging surrogate motherhood. All such contracts should
be regarded as contrary to public policy and therefore be treated as void ab initie. If this
were done, there would be two key conscequences. First, there would be a presumption
that the child is the natural child of the gestational mother. The social parents would have
no recourse against her if she were unwilling to surrender the child. Second, intermediaries
would not be able to collect any payment for the services they provide, and they could
be compelled to refund any payment received. The risk of such an outcome would greatly
discourage people from entering into any kind of surrogacy arrangement, especially one
involving the payment of money. Such a regime could be supplemented by regulatory
offences carrying substantial fines or other penalties. This would constitute an effective
deterrent to anyone engaging in commercialized surrogacy.

D. Control over Gametes and Embryos

The question of contrel over genetic products and the limits to be imposed creates
preblems in terms of both application of existing legislation and principles of law, and
respect for the fundamental priaciples and values of our society, in particular, individual
freedoms and human dignity 633

The following remarks are made in a context where the technologics used in medically
assisted procreation are not yet sufficiently advanced to prevent the creation of serplus
embryos. [n the long term, we can only hope that this problem will be resolved, but refusing
to consider it today on the grounds of moral or ethical principles would in our view be
unrealistic. 558

Uncertainty about the fate of frozen gametes and embryos when, for example, a couple
divorces or a dispute arises (whether between partners or between the bank and its clients)
and about the nature of the producer’s control over his or her gametes, as well as embryos
created with them, has given rise to legal disputes for which the law as it currently stands
offers no solution. Who has control? What is the basis for that control? In what way is
the control restricted? And what limits apply to the way gametes and embryos can be used?
Recent case law®Y indicates that the courts are quite embarrassed when asked to decide
the fate of frozen gametes and embryos in circumstances of this nature. The rulings also
bear witness to the difficulties and risks encountercd when such disputes are left entirely
to the judicial system. In the Parpalaix case,®® for example, we saw that the central issuc,
namely the post-mortem use of gametes, was avoided. The ruling of the trial judge in

655, See Council of BEurope, supra, note 606 ar 11,
036, See supra at 122-23.

657, See supra, notes 202-204,

658, Supra, note 202,



the Davis casc? in the United States illustrates the dangers of absolutism where the status
of the embryo is concerned. Finally, it is difficult to accept that a couple should have
to seek permission from the courts in order to be able to use their embryos for
pracreation.®@ The guestion of control over gametes and embryos thercfore creates
prablems that demand a solution. What legal regime should apply?

1. Embryos

The nature of the embryo makes it difficult to determine its status (Is it a person or
a thing?) and whether it falls into the private realm of property law or the public realm
of the law of persons (who cannot be objects of commerce).* Given this impasse, how
can the problem of control over the embryo be resolved?

A number of solutions are possible. The lawmaker could create a category for the
embryo that would lic between things and persons; adopt rules of law that would borrow
from both catcgories;%62 make the matter subject to the rules of property law:;% imposc
a solution to any possible dispute (donation to third persons, destruction or experimenta-
tion) through regulation of banks;®** or rcfrain from intcrvening but ensure that the
consent of those with control makes provision for the fate of the embryos in specific
situations 665

6359, Supre, note 203 at 2. Among the reasons (or the decision by Judge Dale W. Young were the following:
“(7) Human life begins at conception. (8) Mr. and Mrs. Davis have produced human beings, ir virro,
to be known as their child or children.”” For & enitical review ol this positon, see Shuster, supra, note 623
at Y76,

660, York v. Jones Institute, supra, note 204, Sce supra, note 217,
661. Sec Keating. supra, note 616,

662. Catherine Labrusse-Riou, **Rétlexions terminales’ in Rapha@l Drai and Michele Hanichaux, eds, Biodthigue
ef droit (Paris: P.UCF., 1988) 269 at 275: {TransLATION] **1t is important that positive law preserve its
categories of *person’ as opposed to ‘thing’, or the notion of civil identity defined by the category ‘status
of the person,” which cannot be disposed of; but within these categories, one should be imaginalive in
trying 1o tind rules which themselves can change (o accommodate these new sitvations we face.”” Louisiana
recognizes lertilized ova as having ““iegal personality”” until it is implanted in the uteras. As a *legal person,”™
a fertilized ovum cannot, therefore. be considered property and could take or be the subject of legal action.
The gamete donors are considered 10 be its parents: tailing this. the medical clinic is designated the guar-
dian of the conceptus. From this designation stems the prohibition against destroying an in vitro cmbryo
that has the potential to develop normally. Although the conceptus has “legal personality™ before it is
tmplanted, its inheritance rights do not come into being until its birth and will be bound to the * natural™
or adoptive parents (sec appendix A, iafra at 182). In France, the National Ethics Commitlee has termed
the human embryo a ““potential person’” and therefore subject to the law of persens, not propery. See
Labrusse-Riou, ibid. at 273, Knoppers, supra, note 221 ar 343ff. The article points oul that the
recommendations of U.S., European and Commonwealth law reform commissions indicate 1 consensus
on the need t protect genelic malerial but do not necessarily prant it legal personality.

663. The intentions of the * *owners™* would prevail. Agrecments so signed would have to be respected by divorce
law and the law of successions. It would also be possible to make the contract of deposit binding.

664, See Conseil dEtat, “Avant-Projet de Loi sur tes sciences de la vie et les droits de 'Homme,"" 1989, 5. 10
at 58 funpublished|; see also appendix A, énfra al 183, In the event of death, divorce or separation, the
gametes would be destroyed.

663, The alternatives as 1o the fale of the embryes would obviously be limited by the possible use that can be
made of them by the person with control in a given situation (expiry of the time limit on freezing, divorce,
etc.). see infra, rec. 5(3).
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Needless ta say, leaving the question of control of the embryo to the rules of property
law is entirely uncthical,®® but it also scems somewhat premature to suggest that
legislatures create a new legal category for these potential living beings. Lawmakers must,
however, develop special legal rules that will protect embryos but also permit the ethical
debate to continue.%7 Such rules could be developed on the basis of the written, signed
consent of the producers given before the embryos are conceived %%

While a written statement of consent before embryos are created allows the persons
with control to set their terms for the creation of embryos, it is important that they be
allowed to change their decision regarding the ultimate fate of the embryos before the
embryos are used for the purpose for which they were intended.®® Of course, in cases
where control is shared by a couple, any change would require the consent of both partners.

RECOMMENDATION

5. (1) Before conceiving embryos for future personal use, the person or persons
with control should be required to make a written statement of intentions as to the
fate of the embryos in such circumstances as the death of a person with control,
abandonment of the parental project, expiry of the time limit on freezing, or a divoree
or other dispute between the persons with control. A person with control should be
able to change, in writing, his or her stated intentions regarding the fate of the embryos
as long as the embryos have not been used for their intended purpose; in cases where
contrel over the embryos is shared by two people, both must agree to any changes.

But who should have control? In principle, control over an embryo should be based
on both the genetic contribution and the intention of the parties, but what happens when
these conflict?

When the embryos are the genetic product of a couple, the partners” interests are equal
and also outweigh the potential interest of the bank or clinic that has the embryos in its
possession. Thus, the embryos that resulted from the union of the couple’s gametes should
be jointly controlled by the couple, who alone should have the authority to decide the
fate of surplus and frozen embryos. Implantation of any ecmbryos should therefore first
be agreed te by the couple. Consequently, the clinic or bank would have no right to keep
the embryos or to go against the wishes of the couple in any way. Iis only rights would
be those expressly granted.

666. The Commission has written that the law must never treat embryos or fetuses as mere objects. Biomedical
Experimentation Involving Human Subjects. supra, note 7 at 49,

667, Regarding the important question of the status of the embryo, sce Keating, supra., note 616.

668, See Shuster, supra, note 623 at 977, See also John A. Robertson, '‘Prior Agreements {or Disposition of
Froren Embryos™ (19907 51 Ohio St. L1, 407.

669, See supra al 52,
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In cases where the embryos are partly the product of a denation from a third person,
while it is clear that the doner cannet claim to have rights over the embryos,®™® there are
questions regarding the status of the partner who has no genetic link to the embryos. While
the wishes of each party have to be considered, the genetic link must give the partner
whose gametes were used a greater interest than the other partner. In the event of a dispute
over the fatc of the embryos, the wishes of the genetically linked partner must prevail.

In cases where the embryos were conceived using donated sperm and cggs (that is,
where embryos are not genetically linked to the future parents), control must rest with
the bank or clinic that has the cmbryos in its possession.

RECOMMENDATION

5. (2) Control ever embryos conceived using gametes from a couple should be
exercised jointly by the partners. Control over embryos conceived using gametes from
only one of the partners and a donor should vest in the partner genetically linked
to the embryos. Control over embryos conceived with donated gametes should vest
in the bank or clinic that has the embryos in its possession.

What is the scope of the control over embryos? What choices can the parties make
in terms of disposing of the embryos? Is there a greater interest that would warrant imposing
limits on the decisions a couple may make with regard to the disposition of embryos? The
Commission has already expressed its opinion of the best way to dispose of surplus embryos;
it would prefer that, rather than be destroyed, they be donated for implantation or, failing
that, for experimentation. No selution is perfect: the response to those who in the name
of a ‘“‘parental plan’’ oppose donation could be that destruction is perhaps cqually
unacceptable. But what then?

It would be appropriate at this point to reaffirm the position we have taken: the persen
or persons with control may donate the embryos for implantation, donate them to science
to be used within the stated limits, or have them destroyed.®”' Otherwise stated, the
options for using embryos available to those who have control over them should be limited
to implantation, experimentation and destruction 572

670, We will later discuss the rights ot donors over their gametces.

671. Biomedical Experimentation Involving Human Subjects, supra, note 7 at 52; Robertson, supra, note 216
at 10: **The consensus emerging from the Ethics Advisury Board, the Warnock Committee, the American
Fertility Society, and most other ethics commjssions throughout the world that have studiced the matter
is that special respect for embryos does not require treating them as actual persons or prohibiting couples
from opposing transfer.”” See also Robertson, ibid. at 10 n. 15,

672. See also Shuster, supra, note 623 at 977,
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RECOMMENDATION

5. (3) The possible uses of embryos should be limited to implantation, experi-
mentation and destruction; however, implantation should be prohibited hevond the
time limit on freezing.

If the person with controi decides to donate his or her embryos, it is important that
he or she also state in writing the conditions he or she wishes to attach to the donation,
that is, any conditions as to how the embryos may be used.®’® It is also important that
the persen be able to change the conditions or withdraw consent at any time before the
cmbryos are used.5™

RECOMMENDATION

5. (4) The person with control over an embryo who decides to donate the embryo
should be required, before the donation is made, to make a written statement
expressing his or her consent to the donation, and stating the conditions attached
to the donation respecting the utilization of the embryo. That person should also
be able to change those conditions or withdraw consent by making a written
statement to that effect at any time before the donated embryo is used; in cases
where control over the embryo is shared by two partners, both must agree to any
change.

2. Gametes

Should we treat gametes differently than mere material property? This is a question
that must be broached in the context of a broader consideration of the legal regime to
be applied to the human body and its parts and substances.5”> The ultimate procreative
purpose of genetic material further underlines the need for such a study. It goes without

673, Sec supra at 30-51.

674, See supra at 50-51. The possible conditions will be limited by the allowable usc of the embryos by the
persons with control; sce supra, rec. 5(3).

675, Hermitee, supra, note 207 at 325, Hermitte suggests that the human body and parts and substances thereof
fall into the category of *‘things of human origin intended for human usc,” between persons and things.
Galloux. supra, note 619 at 3-4, 31, on the other hand, rules out the possibility of creating a category
other than the categorics of persons and things:
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saying that gametes cannot be considered persons, yet designating them as things would
be to ignore their specific nature,

As noted earlier,®” the specific biological nature of spermatozoa and ova led the
Commission to state that gametes and embryos cannot be considered simple cells or simple
tissues.®”7 Gametes are virtual sources of new huiman life and must be treated in a manner
similar to embryos.

Control over gametes could be covered by private law but without being subject to
the system of law reserved for things, and could also be governed by the intentions of
the producer. A written statement of intent would assure persons depositing their gametes
for storage that their right of control would be recognized and would make it possible
to indicate the measures to be taken when, for example, the storage period expired or
the persons no longer wished to use the stored gametes. Such consent would also allow
persons donating their gametes to set conditions for using the gametes and to withdraw
their consent before the gametes are used.

[TRANSLATION]

The division of the legal world into two distinct categories, things and persons, is a fact of Hfe:
without it, the law could not be. This summa divisio of the law has two corollarics: the categorics
of legal reality are specific and exclusive. They are specific in that they denote beings of a particular
essence or nature, and they are contradictory: a being cannot be thing and person al the same
time; it is impossible to shift from onc category 1o the other uniess the essence of the being
is deprived of all permanence, and this the law does not allow. They are exclusive in that the
law affords no room for a third category: this is simply the traditional application of the principle
of the excluded middle accepted in our system ot law. ...

Genetic material, whether of animal, vegetable or human origin, and whether it is seen
from a material or an informational perspective, is a thing. This view makes analysis ol the
legal problems created by genctics consistent with both scientific knowledge and our systcm
of law based on specific categories. It confirms the fundamentally metabiological and uncon-
ventional pature of the person. Autributing personal qualitics o human genetic material is
tantamount to rupturing the fundamental vnity of the living being and to giving persons and
things circumstantial definitions the criterion for which would be emmbodiment. This somewhat
irrational approach creales the risk of arbitrariness in law. [t ultimately exposcs the person
Lo biological reductionism, the inevitable consequence of denying his or her metaphysical
dimension.

Reat gualification does not invelve any devaluation of the living being. Nor does it imply
appropriation or commetrce: the fundamental categories of things communally owned and things
that are not objects of commerce remind us of this. Tt dees not deny the value ol genetic material
and the human body. Rather, it contirms the notion that value lies not in the nature of the thing,
but in the intimacy and necessity of the bund between the thing and the person. It is therefore
in terms of the legal regime of these genetic things™™ that the Taw must promote the defence
of the living being and the protection of the dignity of humankind.

Galloux does, however, use the notions of extracommetciality and attribution in order to limit legal
commerce (legal action the purpose of which is o ereate, modify or extinguish rights) in products of the
human body, See Galloux., supra, note 208,

676, See supro at 1212-23,

677. Biomedical Experimentation fnivolving Human Subjects. supra, note 7 at 53.
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RECOMMENDATION
6. (1) Control over gametes should vest in the producer.

(2) A person depositing his or her gametes for future personal use should be
required, before the deposit, to make a written statement expressing his or her
intentions as to the fate of the gametes in such circnmstances as the death of the person
with control, abandonment of the parental project or expiry of the time limit on
freezing. The depositor should be able to change, in writing, his or her stated intentions
regarding the fate of the gametes before any embryos are created or the gameles are
used for their intended purpose.

Where a producer donates his or her gametes, it is important that he or she state in
writing the conditions he or she wishes to attach to the donation, that is, any instructions
as to how the gametes may be used.5® It is also important that the person be able to
change the conditions or withdraw his or her consent.57

RECOMMENDATION

6. (3) A person who donates his or her gametes should be required, before the
donation is made, to make a written statement expressing his or her consent to the
donation and stating the conditions attached to his or her donation respecting the
use of the gametes. The denor should be able to change these conditions or withdraw
his or her consent by making a written statement to that effect at any time before
embryos are created or the donated gametes are used.

(4) Possible uses of gametes should be limited to fertilization, experimentation
and destruction; fertilization should be prohibited beyond the time limit on freezing,

3. Post-Mortem Use of Gametes and Embryos

Should we limit the possibility of using gametes and embryos following the death
of the producers or one of the partners? Should we prohibit their use by the surviving
partner? Should the definition of the family be extended to include post-mortem procreation?
This raises the whole question of limits on individual freedoms and the force of contracts.

The answers to these questions may depend on the policies adopted regarding access
to medically assisted procreation. Opting to protect the two-parent family would mean
imposing a limit on freedom of contract. However, if no policy is adopted in an cffort

678. See supra at 50-51. The options regarding the tate of gametes will of course be limited by the way the
persons with contrel can use them; see supra, rec. ¢4}, With respect to the fime limit on freezing, sce
fnfra, rec. 12(2).

672, See supra al 50-51.



to protect the two-parent family, do we necessarily have to allow restitution to the surviving
partner? Some will argue that the psychological problems such a situation may create,
both for the surviving partner and for the child, cast doubt on the appropriateness of giving
precedence to freedom of contract, and that caution would appear to be in order. For this
reason, and given the very nature of the parental plan, it may be concluded that control
over gametes and embryos in the event of the death of a producer should be limited to
the following options: non-directed donation, experimentation or destruction 580

On the other hand, it may be objected that the phenomenon is still so new that it is
difficult to raise any cogent arguments to justify restricting freedom in this regard. The
Commission holds the view that the restitution of gametes or embryos to the surviving
partner after the death of a producer should not be prohibited. Provisions dealing with
parentage and succession in cases of post-mortem use will therefore have to be
introduced 8!

The Comimission is aware that the solutions proposed in its recommendations on the
control over gametes and embryos call for the exercise of provineial jurisdiction. Never-
theless, we felt it was desirable to state our position, as we belicve 1t is cssential to
standardize the rules of law that will be needed to resolve these conflicts.

E. Parentage
1. Donation of Gametes and Embryos

The parentage of children born as a result of medically assisted procreation raises
the issue of the possible application by the courts of existing legislation and principles
of law. We have alrcady seen that the current rules of legal parcntage are inadequate in
some new situations created by medically assisted procreation, and it is difficult to anticipate
how they would apply in cases of dispute.5%?

680. For example, the Council of Europe (supra, nole 606 at 37) docs not permit post-mortem use of gametes,
citing the welfare of the child and the risk of break-up of the family unit. The Barreau du Québec (xupra,
note 3 at 2441.) also recommends probibiting such use because it deliberately creates an orphan and may
cause serious psvchological damage if the circumsiances are disclosed. France prohibits post mortem use
in the interest of preserving the two-parent family. See appendix A, infra al 186, in particular note 135,

681. In England, for instance, the post-mortem use of gametes by the surviving partner is neither prohibited
nor encouraged. When they consent 1o the storage of their gametes and embryos, the couple is required
o make provision for disposition in the event of death. If there are no specific instructions to this effect,
the embryos will not be kept. Before implantation, the surviving partner must receive counselling. Austratia
holds the view that post-mortem use should be neither regulated nor prohibited. Spain permits post-moriem
use if insemination iakes place no later than six months after the death. The child is deemed the father’™s
deseendant only if he or she is recognized by the father in his will or in some other nutarized document;
otherwise there is no legal connection with the deceased. For the proposals of other countrics and more
details, see appendix A, ifra at 186, Regarding the provisions on parcntage and the law of successions,
sce infra at 187ff.

682, Sec supra at 56ff.
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The main problems we identified as being associated with the donation of gametes
and embryos included: the attribution of responsibilities arising from the paternity of a
doner who has no wish to become a father; disavowal of a child whose conception was
desired; the possibility of paternity challenges by third parties or a producer and a claim
of paternity by the latter; the legal status of the child; and the division of maternity into
gestational maternity and genetic maternity %% Thesce problems lead us to consider the
relative importance to be attached to the future parents’ expressed intentions and to the
biclogical and social criteria for paternity and maternity. However, the diversity of the
rules governing parentage in Canada®* shows that even in the area of natural procreation
there is no clear answer. This makes the complexity of the problem even more evident
and underscores the difficulty of finding a solution in the area of medically assisted
procreation. Despite these difficultics, however, the Commission believes that some
problems can no longer be eluded. Where donated gametes or embryos are used, parcntage
should reflect the intentions expressed by the partics at the time of the donation, namely
the denor’s wish to have no legal connection to the child,%®% and the desire of the couple
or recipient to assume responsibility for the child 3¢

Parentage law must therefore provide: (1) the circumstances in which a presumption
of paternity may be challenged; (2) that no bond of filiation can be established between
a donor and the child; and (3) that any child born as a result of medically assisted procreation
is deemed 1o be a legitimate child 687

RECOMMENDATION

7. (1} Provincial parentage laws should reflect the intentions of couples who use
medically assisted precreation; accordingly, actions to disavow paternity by a father
who gave his consent or to challenge paternity by a third party on the grounds that
a donation from a third person was used should not be allowed,

(2) It should net be possible to establish a bond of parentage between a donor
and the child.

(3) Legislation that still makes a distinction between legitimate and illegitimate
children should recognize children born as a result of medically assisted procreation
as having the status of legitimate children.

683. We will see that this problem is of special significance in the arca of surrogate motherhood; see infra ar 148,
684, Scc supra at 57-38.

685, The Uniform Law Conference has reaflirmed that 2 sperm donor is not the father of a child born as a
result of his denation and has ne right or obligation to the child: see Ar Act 1o amend the Uniform Child
Statuy Act, supra, note 199, 5, [1L.4(2). see supra, note 278,

686, Ibid. . s. 11.2.
687, Ihid., ss 11.2 and 11.4.
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Finally, since we propose that post-mortem fertilization with the gametes of a deceased
partner not be prohibited, it is essential that new provisions dealing with inberitance rights
be introduced. The Comrmnission believes that children born as a result of assisted procreation
should not inherit unless there is a specific reference to that effect in the will %8

RECOMMENDATION

8. Provincial succession laws should be harmonized to establish that children born
as a result of the post-mortem use of gametes or embryos may not inherit unless there
is a specific reference to that effect in the will of the deceased producer,

2. Surrogacy

Although surrogacy contracts are in all likelihood absolutely null and void under
Canadian law as it stands at present,%®° the parentage of a child born under such a contract
may be subject to contestation. The effect of the rule whereby the woman who gives birth
is the legal mother is clear in cases where the surrogate is genetically linked to the child.
She is both the genetic and the gestational mother, The social mother can rely only on
her intent to become a parent. If the surrogate decides to keep the child, the dispute then
becomes a question of custedy and is settled by the courts in light of the interest of the
child in the particular case.

However, the use of surrogates raises a new issue in law, namely the right of the
social mother who is also genetically linked to the child to claim and prove her legal
maternity, just as the genetic father could claim and prove paternity " The interest in
promoting sound application of the principles and rules of existing law thus comes up
against the conflict between the interests of the gestational mother, the genctic mother
and the child. The interest of the child in baving clear parentage and a stable and loving
family environment is not open to question. When maternity is divided among the genetic,
gestational and social mothers, it is difficult to rule in favour of one or the other. Clearly,
the link that is formed between the surrogate and the child during gestation is important
and can hardly be compared to the link that may be established with the surrogate’s husband
during the pregnancy, It is therefore easier for the biological father to oppose his interest
to that of the surrogate’s husband than for the genetic mother to challenge the surrogate’s
interest. Yet we cannot ignore the interest of the genetic mother who attaches to her
“‘donatien’” an expression of her intent to become a mother. Further, assessing the interest

68R. For g similar view, see White Paper, supra, note 654, para. 60 at 10. For a general discussion. sze appendix A,
infra at 186,

689, See supra at 63-67.

690. [t should be noted that this is not a right arising from the contract, since the contract is in all likelihood
absolutely null and void, but rather a question of legal parentage.
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of the child in having as a mother his or her gestational or genetic mother becomes an
arbitrary exercise because we do not have the knowledge to make such a decision. Making
such a choice now, cven in the name of the child’s stability, may be damaging in the
long run.

We recognize the shortcomings of current law and the general interest in anticipating
and resolving questions of parentage and the interest of the child in this context. However,
we feel that it would be hasty to adopt just any rule to solve the problem of stability by
choosing between gestational and genetic maternity %! Since experience and the existing
rules are based on a different reality, namely the uniqueness and indivisibility of maternity,
we cannot simply extend thern to medically assisted procreation without more insight. We
believe the fairest solution would be to let this new phenomenon unfold in the courts and
in society before a rule is imposed.5 At this stage, the interest of the child would be
betier protected by a court assessment of cach case. The status quo leaves the door open
to the judicial discretion that may be esscntial to the resolution of such disputes,

For these reasons, the rule whereby the woman who gives birth is necessarily the
legal mother of the child should not, as it relates to surrogate motherhood, be entrenched
in legislation.

II. Medically Assisted Procreation and Safety

Bascd on the preceding chapters, we can conclude that medically assisted procreation
raises serious questions of safety for the people using the technologies and for the resulting
children. Examples include problems related to low success rates; significant variation
in the way such rates are calculated and interpreted; the physical and psychological risks;
the lack of standards in record keeping; and the lack of aational data.

A.  Success Rates: The Importance of Informed Consent

The confusion surrounding the success rates of certain technologics leads us to question
whether infertile couples are in a position to choose the option that is best for them 93
Indeed, the different methods of reporting success rates®* make interpretation very
difficult, and yet an understanding of the rates is esscntial to informed consent.®%%

691. See, however, An Act to amend the Uniform Child Status Act, supra, note 199; see also supra, note 325,

692. See dnna J. v. Mark C., supra, note 324, Ms. Johnson was the Qirst surrogate mother to claim parental
rights to and custody of a child to which she was not genctically linked.

693 See supra at 5 and 13-15.

694 fbid. Louise Vandelac, “'La tace cachée de la procréation artificielle™ (1989) 213 La Recherche 1112 at
T114: | TransLATION] “*Whereas in the public’s mind the success rate of IVF and GIFT mieasures probability
for each attempt to have a child, biomedical teams tend 1o view it simply as their own rate of success
in certain phases of the process.

There are as many success rates are there are methods of calculation.™

695, See supra at 62-63 regarding the nced for iree and informed consent,
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In addition, the available success rates for artificial insemination are based on studies
that for the most part were done when fresh sperm was being used.®% These rates are
therefore no longer conclusive because more recent studies have shown that the freezing
of sperm, which is necessary today primarily to prevent the transmission of AIDS, reduces
motility, longevity and ability to fertilize by half. %7 New studies should therefore be
conducted to provide infertile couples with more realistic success rates.

In chapter 1, we demonstrated the complexity and lack of consistency in the way results
are reported in the area of IVF and GIFT. Since success rates vary depending on the
numerator and denominator chosen, it is not surprising to learn that the reported rates
create confusion and do not make for easy comparison,

Given the very low success rates of IVF%® and the vulnerability of infertile couples
(for whom medically assisted procreation is often the last chance to conceive a child),
it is cssential that couples who choose this technology — as well as related procedurcs
and GIFT — give free and informed consent. For this reason, clinics should be required
to report actual results in a uniform manner, so that reliable statistics are readily
accessible %%

To make possible a complete assessment of these results, it is therefore important
that the content of clinical reports be standardized.”™ The statistics should show not only
the number of pregnancies achieved or children born, but also the number of ectopic
pregnancics, the number of spontancous abortions, the number of embryos implanted,
the rate of multiple pregnancy, the rate of birth defects and other possible problems. !

696. See supra al 27.
697 fhid.
698. See supra at 15-17.

69%. We view this as a measured reaction compared with the proceedings recentty taken by U.8. authoritics
against clinics that allegedly promoted their success rates unfaitly and fraudulenty. Sec Proposed Consent
Agreement with Analysis to Aid Public Comment, supra, note 562, Federal Trade Commission v. Jucobson,
sipra, note 562. Compare R. v. Gregory, supra, note 561,

FOO. See supra at 15

701. See supra at 17(T. On the subject of success rates and the need for national controls, Vandelac. supra.
note 694 at 1116, writes as foliows:

[TRANSLATION]

It is surprising that the notion of success rates is not homogencously redefined in terms of the
number of children conceived through IVF and healthy at the age of one month compared to
the total number of superovulations. This would reduce the impact of multiple transfers in success
rates and would lead to reconsideration of nultiple transfers and 1WF itself.

Some reports, such as those by Australia, Wagner and the OMS, and the recent opinion
by the Conseil du statut de la femme in Quebec tend to share this view and cabl for tighter regulation
of artiticial fertilization, as well as a redefinition of and greater transparency in statistics. However,
public officials seem slow 1o react.
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From another standpoint, analysing such data on a national basis would provide insight
into the problems medically assisted procreation creates for our society and the people
involved. The lack of uniformity in the methods used to report success ratcs and the general
dearth of statistics are obstacles to proper evaluation of the current situation. We should
require not only that the results obtained by clinics be reported uniformly, but also that
the data be centralized and analysed on a national level, The standardization and
centralization of data describing clinical activities and analysis of those data are essential
because they make it possible to monitor practices. This could be dene by establishing
a national registry.

A confidential and voluntary national registry has already been set up by one group
of health professionals. However, the very fact that the registry is voluntary creates major
problems that make it virwally useless.”

To ensure that clinical reports are available, that the data are centralized, analysed
and used to produce reliable statistical reports, and that the statistics can be accessed, clinics
should be required to submit annual reports to a central registry managed by an adminis-
trative agency that we will discuss later. As stated earlicr, these reports should include
data on the use of all medically assisted procreation technologics, and a standard reporting
method should be used; minimum content should be set and the presentation of data fixed.
Statistical reports produced using the clinjcal reports should be available to the public.

RECOMMENDATION

9. Clinics offering medically assisted procreation services shonld be required to
submit written annual reports to a central registry; the minimum content of the reports
should be set and the data should be presented in a prescribed form.

B. Risks

1. Physical Risks

The main risks associated with the use of gametes from a third person are the
transmission of infectious or genetic diseases and consanguinity if the sperm of a particular
donor is used too often,70?

The risk of transmitting genetic and infectious diseases is greatly reduced if the donor
is properly asscssed and the gametes used are properly screened.™™ It is therefore
important not only that standards for screening and selection be introduced, but also that
they be applied consistently.

702. See supra at 16-17.
703. See supra. note 163; sce also supra, note 181,
704. See supra at 5, 26-27 and 32-33.
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Unlike blood donations,™* gamete and embryo donations are not currently subject
to any national regulations,”® yet the need for national standards was noted in one of the
first Canadian reports on medically assisted procreation.’? Further, a 1981 report to the
Minister of National Health and Welfare on the storage and use of human sperm
recommended that ‘‘[flederal regulations governing standards for the acquisition,
preservation and importation of human sperm be established.” 7 No legislative action
was taken, however. All that has happened since is that a number of erganizations have
adopted guidelines.””

The uncertainty surrounding the application of uniform selection, screcning and storage
criteria makes it difficult to ensure the essential quality”'? of the gametes and embryos
used in medically assisted procreation. Donor selection, sereening of donations and storage
conditions are important factors in the safety of both methers and their children alike,
as neither are able o protect themselves against these risks.’"

705, The Food and Drugs Act, supra, note 298, and its regulations set standards for, imter alia, advertising,
labelling, sale, import, handling, storage and the number of donations permitted. The Canadian Red Cross
Society also has standards in some of these areas. See Procurement and Tronsfer of Human Tissues and
Organs, supra, note 250.

T06. See supra at 64.

707. British Columbia Royal Commission on Family and Children’s Law, supro, note 470 at 33

As an overall protection for all concerned, it is felt that the Health Protection Branch, Canada
National Health and Welfare, should be responsible for the establishment of standardy and for
the surveillance of the safety of the whole operation of sperm collection, processing, stotage,
packaging and dispensing, just as they would for a pharmaceutical product.

Because seminal fluid does not fall within the catcgorics of foods, drugs, or devices which
have been legislated as the mandate of the Health Protection Branch, a new legislation at the
federal level would be required before such responsibilities can be vested within that agency
[cmphasis added].

Further, the final recommendation in the report reads:
The Health Protection Branch, Health and Welfare, Canada, should be requested 1o take on
responsibility for surveillance of human sperm banking, with associated collection, processing,
distribution and documentation services. Appropriate federal legisfation to provide this man-
date should be proposed [emphasis added].

708. Report on Human Sperm 1981, supra, note 148 at xii.

709, See, e.g., the Canadian Fertility and Andrology Society, supre, note 11. The Society's guidelines cover
such matters as donor sclection and genetic screening. However, see supra, note 300, and accompanying
text. We stated supra at 32, that even though the merits of screening for infectious and genetic diseases
have been widely discussed and advocated around the world, there is still concern that some clinics may
choose not to follow such guidelines, as they have no legal force; see also supra at 64. Rona Achilles,
*‘Donor Insemination: The Future of a Public Sccret’” in Overall, ed., supra. note 129, 105 at 111 writes
as follows:

The importance of screcning sperm donors became particularly apparent with the advent off
acquired immunodeficiency syndrome (AIDS). Several guidelines for screening of donors have
been issued by medical associations. However, my own exploratory study. as well as a broader
survey of U.S. physicians, indicated that most physicians did not foliow the guidelines — ouly
forty-four percent teport testing for human immunodeficiency virus (HIV) antibodies.
The author refers to her own previous work, The Social Meanings of Biological Ties: A Study of Participanty
in Artificial Insemination by Donor, Doctoral Thesis, University of Toronto, 1986, Curic-Cohen, Luttrell
and Shapiro, supra, note 282 at 5385-90; and Artificial Insemination: Praciice in the United States, supra,
note 181 at 37.

710. The word “*quality”” is used in terms of safety, not cugenics.

711. OF course the various professional bodics and associations will have to be involved in developing these
standards in the public imerest.
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RECOMMENDATION

10. Uniform and mandatory standards for the selection, screening and storage
of gametes and embryos, and the selection and screening of donors, should be
developed at the national level.

Since the use of fresh semen entails a considerable risk of transmitting diseases such
as AIDS and screening must take into account the latency period of these diseases, it is
important that donated sperm be frozen and that donors be properly screened.”'? The
down side of such a policy is clear: clinics and banks have to wait some time before they
can use donated sperm and are forced to repeat the required tests after each sperm donation.
Further, such a policy completely rules out the possibility of using fresh semen for IVF,
GIFT and AID, thereby reducing the success rate of these procedures. Despite these
disadvantages, the Commission belicves that clinics that use donated sperm in Al, TVF
and GIFT must be required to use frozen sperm, and that clinics and banks that recruit
donors must be required to test donors for the screening of the above-mentioned
diseases.”’? These requirements are similar to those currently applied to blood donation.

RECOMMENDATION

11, Donated sperm should be frozen and should not be used for fertilization until
the doner has been properly tested for evidence of the AIDS virus.

Freezing gametes and embryos creates certain problems, however, Science still does
not know a great deal about the impact of prolonged cryopreservation, and the principle
of generations may be completely altered because an embryo could in theory be reimplanted
after a very lengthy period of freezing. These problems have led some countries to limit
the length of time embryos and gametes may be frozen.”**

The Commission recognizes that these limits are completely arbitrary’'3 given the
current level of expertise, but believes it is important from a safety and sociclogical
standpoint to put a time limit on freezing. In setting the maximum freezing time, however,
it is important to consider the fact that too strict a limit (for example, one that would allow
embryos to be frozen for enly a very brief peried) would force women to deal with the
risk and inconvenience of more frequent superovulation and egg retrieval or else the risk
of having a larger number of embryos implanted per cycle. For the moment, the

712, See supra ut 26-27 and 32-33.
713, See appendix A, infra at 191-92.
714, See appendix A, infra, table 3 at 207-206.

715, Biomedical Experimentation Imvolving Fuman Subjects, supra, note 7 at 53,
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Commission reaffirms the five-year limit recommended in its working paper on
experimentation,”' However, the Commission would like to see more extensive research
carried out nationally on ttme limits and, more specifically, on the effects of cryopreser-
vation. The task of conducting the study could be given to a central agency which we
will discuss later.

RECOMMENDATION

12. (I) Embryos should not be frozen for more than five years. Further, the
federal government should encourage research on the effects of cryopreservation in
order to reassess this five-year limit.

Unlike embryos, gametes can be frozen even before a couple makes plans to have
a child, because the reason for freezing may be the prospect of infertility in a person about
to undergo medical trcatment or surgery.”” In light of this fact, we belicve a limit of ten
years is more appropriate.”'® The earlier comments regarding the need for more extensive
research on the effects of cryopreservation apply here as well.

RECOMMENDATION

12. (2) Gametes should not be frozen for more than ten years. Further, the federal
government should encourage research on the effects of cryopreservation in order
to reassess this ten-year limit.

To minimize the risk of consanguinity, it is also important that a limit be placed on
the number of times gametes from the same donor may be used.’!”

However, since the risk depends on such factors as the density and mobility of the
population served by the bank or clinic, it is impartant that the limit be flexible enough
to take these factors into account. Studies will have to be conducted in this area.

RECOMMENDATION

13. A limit should be placed on the number of times gametes from the same donor
may be used. Further, the studies needed to set an appropriate limit should be
encouraged.

716. Ihid. See also Act 35/1988, of November 22, on Technigues of Assisted Reproduction, s. 11 (Spain); Conseil
d'Etat, supra, note 664; Huwnan Fertilisation and Embryelogy Act 1990, supra, note 421, s, 14, White
Paper, supra, note 654 at 9; Canadian Bar Association, supro, note 278 at 33-37. For more details, see
appendix A, infra at 191-92 and table 3 at 207-209.

717, See supra at 27.

718. See Human Ferilisation and Embryology Act [990, suprag, note 421, ss 4, 14; While Paper, supra,
note 654 at 9.

719. Sce supra at 28. In comparative law, see appendix A, infra at 192-93.
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Finatly, we have already indicated that some clinics import gametes from the United
States.™® The existence of international traffic in these preducts raises the question of
whether the standards applied in other countries are sufficient. It is therefore essential
to ensure that imported gametes and embryos also meet our national standards,’!

RECOMMENDATION

14. The import of gametes and embryos should be restricted to certified banks,
Imported gametes and embryos should have to meet Canadian standards.

IVF and GIFT entail additional risks of their own, most of them resulting from
superovulation and multiple pregnancies.”? The rate of multiple pregnancy is of particular
interest here because it raises the question of the appropriateness of limiting the number
of embryos implanted or eggs fertilized per treatment cycle. We showed at the beginning
of our study that transferring more than ene embryo increases the chances of conceiving
but also increases the possibility of multiple pregnancy. Given the high risks associated
with multiple pregnancies,”* a limit on the number of embryos implanted per cycle would
seem to be in order.”™* It is not clear, however, that such a limit would help reduce the
rate of multiple pregnancy. It should be remembered that the number of embryos transferred
is not the only factor affecting the chances of conception and the chances of multiple
pregnancy. We have already seen that transferring three embryos may in fact result in
a higher rate of multiple pregnancy than transferring four.”?® It is therefore essential that
greater importance be attached to the specific circomstances of each case (age of the woman,
previous pregnancies, and so on). An arbitrary limit would not attain the desired goal,
namely ensuring the safety of the mother and the unborn children.

720. See Report on Human Sperm [981, supra, note 148 at 13,

721. Some genetic products may fall within the scope of the Food and Drugs Act, supra, note 298. However,
the uncertainty as to whether gametes and embryos are included and the need for specific standards mean
that more direct intervention is needed. Regarding this maiter and the application of the Quarantine Act,
supra, note 558, s. 5, and the Custorns Tariff, R.5.C. 1985, (3d Supp.), c. 41, sec Procurement and Transfer
of Human Tissues and Orpans, supra, note 250, It is, to say the least, surprising that safety is carefully
regulated in the area of animal genetic produets, but there are no specitic provisions dealing with human
gametes and embryos. It is interesting to note that Canada last year exported more than 1,200 frozen animal
embryos and 2 million deses of animal sperm under a nationzl regulatory system. The system provides
for the licensing of some 48 national services that transfer genetic material to be used for reproduction
and requires permits to import and export fertilized and unfertilized gametes. Last June, Parliament updated
this disease control system in the Health of Animals Aet (supra, notc 560). Sce Animal Disease und Protection
Regulations, supra, note 560, ss 32, 50, 59, 84 and 115, administered by Agriculture Canada under the
Animal Disease and Protection Act, veplaced by the Health of Animals Act, supra, note 560, ss 2, 14,
16 and 19.

722, Tt was stated supra at 17, that the rates of spontaneous abortion, multiple pregnancy, ectopic pregnancy
and Cesarean section are substantially higher than the rates observed in the general population,

723. See supra at 171f.

724, See supra at 20. The Interim Licensing Authority in the United Kingdom and the Reproductive Technology
Accreditation Committee in Australia have implemented recommendations limiting to three or, in extreme
cases, four the number of embryoes that may be implanted.

725, See supra at 20,
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The development of technologies that use the normal cycle of ovulation, thus
eliminating the risks associated with the drugs used in superovulation and reducing the
risk of multiple pregnancy, is certainly to be encouraged. Pending more conclusive results,
the primary focus must be to reduce the rate of multiple pregnancy.

RECOMMENDATION

15. Every effort should be made to reduce the risk of multiple pregnancy and
to premote the development of technologies that follow the normal cycle of ovulation,
Accordingly, the federal government should encourage studies and research aimed
at reducing the multiple-pregnancy rate and developing technologies that follow the
normal cycle of ovulation. Further, clinics should be required to document and justify
the number of embryos implanted in each treatment cycle.

2. Psychological Risks

False hopes hased on unrepresentative success rates, the consequences of high failure
rates with some technologies, the psychological impact of the various stages in IVF and
GIFT procedures, and genetic intervention by a third person represent significant
psychological risks for people who decide to resort to medically assisted procreation.

Behind the low success rates lie the pain and anguish of couples for whom the process
has failed.?® Other sources of stress and anxiety are the high cost of some treatments,
the physical demands placed on the person being treated and the different steps they
entail .72’

Finally, using a donation from a third person to form a family unit can also create
psychological risks for the future parents and the child, The psychological stress of keeping
such a secret, the consequences of unprepared disclosure, the possible frustration of the

726. On the subject of success rates, Vandelac {(supra, note 694 at 1115) writes: [TRaNsLaTION] **The success
rate masks . .. the pain and anguish of those who have suffered miscarriages, ectopic pregnancies or stillbirths
and had 1o deal with the accompanying risks, pain, dashed hopes, complications and hospitalization.™ Carolyn
M. Mazure and Dorothy A. Greenfeld, **Psychological Studies of In Vitro Fertilization/Embryo Transfer
Participants™” (1989) 6:4 J. In Vitro Fert. Embryo Transfer 242 at 248: ** The other most common emotional
expetience appears to be that of a grief reaction when treatment dees not yield a pregnancy.” See also
ibid. at 250 on the same subject. Regarding the attilude and feelings gencrated by intertility, sce ibid. at 243-44:

Freeman ¢! af. reperted that in their pretreatment interviews of 200 IVE/ET couples, 45% of
the women and 15% of the men considered infertility the most upsetting experience in their
lives as compared with other serious losses such as death or interpersonal stressors such as divorce.
Mahlstedt et al. asked [VF/ET participants to return questionmaires by muail at the end of a treatment
cycle or when pregnancy stalus was known. In this study, participants were also asked to compare
stress from infertility, death, and divorce, Of those who had experienced divoree or death of
a close friend or family member, ... 63% reported that intertility was as stressful er more
stressful than divorce, and 58 % reported infertility as stressful or more so than death of a loved one.

727. Mazure and Greenfeld, supra, note 726 at 248-49,
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father with regard to the child and the mother (if she has a biological link with the child)
and the identity problems the child may experience cannot be ignored. The need for support
therefore goes beyond medical assistance in conceiving a child. Because people diagnosed
as infertile (often after years of failure and investigation of the problem) are fragile and
tace difficult choices, they must be very well informed about what lies ahead for them.
In order to be able to make a free and informed decision. it is important that the infertile
couple be given the option of consulting experts (psychologists, physicians and others)
at any time during and after medically assisted procreation technologies are used, regarding
all of the risks, physical’?® and psychological, as well as the actual success rates. Clinics
that offer medically assisted procreation services should therefore be required to provide
counselling services.””? We will come back to this question in our discussion of the
certification of clinics.

RECOMMENDATION

16. Every clinic offering medically assisted procreation services should be required
to provide to persons using medically assisted procreation, either before, during or
after the application of a technology, counselling services whereby these persons could
obtain from experts {psychologists, physicians and so on) the assistance and informa-
tion they might need concerning the specific problems involved in medically assisted
procreation,

C. Record Keeping

Proper medical records are not only essential in terms of regulation,” the compiling
of statistics and the carrying out of studies on the long-term effects of various technologies,
but may also prove extremely important in terms of the physical and psychological health
of the child, Medical information about a child’s genetic heritage may be needed to give
the child optimum medical care. It is therefore cssential that this information be kept and
that it be accessible.™!

T28. See supra at 17ff.

729. Seec supra at 23. In New South Wales, counselling is mandatory; see appendix A, infra at 193, Rec. 19
of the Warnock Report (supra, notc 421 at 82) reads as follows: “'Counselling should be available to all
infertile couples and third parties al any stage of the treatment, both as an integral part of NHS [National
Health Service] provision and in the privale sector.”” The Ontario Medical Association guidelines {supra,
nite 85 at 28) include a general provision on the need for counsclling services: *“Special attention should
be given to the emoticnal support and needs of couples and their families. For many couples, [VF is not
appropriate treatment for their infertility, Counsclling should., therefore, be available for all couples 1o
provide a forum o discuss the alternatives to IVE.™

730. Knoppers and Sloss, supra, note 269 at 681: **Linkage and tracing through complete and long-term record
keeping are necessary to effectively regulate and evaluate the choice ol pametes.”” Such control also makes
il possible Lo race contaminaled gametes and the people who donated and received them.

731. Sec **The Right to Be Informed of One’s Biological Origins,'” supra at 90. At 91 we stated that refusing
to disclose information nceded to protect life and health would be a violation of the right to security of
the person conceived through medically assisted procreation. Sce also art. 583 of Bill 125, supra, note 196,
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However, keeping such records and ensuring access to the information they contain
raise the question of respect for the privacy of the parties, in particular their right to
anonymity. Information about the identity of the parties should therefore be kept separate
from the medical records, and clinics should set up a system that would enable physicians
ter link donors to recipients and thus te the children conceived using their donations. The
system would ensure access to the necessary medical and genetic information but would
not violate the right of the parties to privacy.”? In view of this right, only information
needed to attain the desired objectives should be collected, and clinics should be responsible
for protecting the confidentiality of the information they hold.™3

Yet identifying information?* and social information™3 may have a bearing on the
psychological well-being of the child. This raises the whole question of the right of the
child 10 know the circumstances of his or her birth and the identity of his or her
progenitors.® As stated above,”” this is not an entirely new issue for us. In the area of
adoptien, some provinces have set up systems to enable adopted children to locate their
biological parents.”® It is recognized that scarching for and finding one’s biological
parents, or at least knowing who they are, fills a major psycholegical need in children who
are adopted, #nd an #nalogy can undoubtedly be made with children conceived as a result
of a donatien.

The interest a child may have in knowing the circumstances of his or her birth is, on
the one hand, at odds with respect for the parents’ privacy. Forcing the parents to disclose
to the child information about his or her origins could be perceived as an unconstitutional
infringement of the fundamental right of the parents to make the decisions that they feet
are appropriate in the course of raising their children. Further, it is very difficult to determine
the child's interest objectively. As the OLRC has noted, “[t]he social and psychological
ramifications of disclosure are simply not clear; one cannot accurately predict the

732. For the various positions held abroad, see appendix A, infra at 19411,

733, A number of provisions to this effect are included 1 An At fo amend the Uniform Child Statis Act, supra,
note 199. These provisions make physicians responsible for keeping records. but access to records which
may be related is made possible by a central registry. Responsihility for protecting the confidentiality of
this intormation rests with the agency that receives it

734. Identitving information has to be kepl in any case because it is essential in ferms of donor liability.

735, This may include information about the cthnic origin, profession, education, religious affiliation and interests

of the parties involved. Sce, e.g. . Ministry of Community and Social Services, ddnption Disclosure Services
(Toronte: The Ministry, 1987} at 5.

736, Lori B. Andrews, “Legal and Ethical Aspects of New Reproductive Technologies™ (19863 29:1 Clin. Obstet.
Gynecol 190 at 198: “Some individuals whe were conceived through artificial insemination and are now
in their 20s and 30s feel that they have suffered emotionally as a result of being created with donor sperm.
Like adoptees, some artificial insemination children teel that, for reasons of their psychological and medi-
cal well-being, they need to learn about or meet their biological fathers, the sperm donors.” To the same
ctfeet, see Achilles, supra, note 709 at 110,

V37, See supra at 60-61 and SOfT.
T38. See supra at 60-61 and note 281
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implications in individual cases.”*¥ Such decisions must take into account the personality
and nceds of the particular child and must be left to the discretion of the parents.’?

On the other hand, the interest of the child 15 also at odds with the donor’s interest
in remaining anonymous. This therefore requires a balance to be struck begween the donor’s
right to privacy and the child’s right to know about his or her origins.

While identifying information has to be kept (as it is essential to establishing donor
liability), it should be disclosed only if the donor consents when the child makes the
request.’™!

At the request of the chitd or the parcnts, non-identifying social information should,
however, be disciosed, Such general information is important to the child’s psychological
development and in no way infringes the donor’s privacy.’*?

RECOMMENDATIONS

17. (1) Clinics should be required to keep records {on the donor, the mother
and the child) that allow physicians to link the donor to the recipient while protecting
the anonymity of the parties.

{2) Only the information needed to attain the following objeetives should be
collected: to permit access to medical and genetic information that may be needed
to obtain optimum medical care; to meet the psychological needs of the child; to ensure
proper clinical reports; and to permit studies on the long-term effects of the various
technologies used in medically assisted procreation.

739, Supra, note 2 al 187,

740. Even in Sweden, where the child has the right to know about his or her origins, disclosure is lelt to the parems.
The travaux préparatoires of the new legislation begin by allirming the importance of parental
frankness and honesty towards the child. Parents cught therefore to tetl the child about its origins
at the earliest suitable opportunity. It has not been found appropriate to legislate on this point.
Instead it is observed that, during the psychosocial counselling procedure which proceeds
msemination, the physician should try to make the prospective parents understand the importance
of being frank with the child.

Goran Ewerlof, ** Artificial [nsemination Legislation and Debate™ (1985) 29 Current Sweden 1 at 7.

741, It is interesting to note that in Sweden, while the enaciment ol a law that rccognized the child’s right to
know about his or her crigins initially led t0 a significant drop in the number of donors, it took only a
few manths for the situation to correct itseil. Achilles, supre. note 709 at 105-15: *{W]ithin months the
number of donors had risen w previeus levels, and reports indicate that a different kind of denor is becoming
involved in programs.”’ See also Bertil Wennergren, **Consequences of New Regulations in Reproductive
Medicine and Human Embryo Research in Their Relationship with Science, Ethics and Law. The Swedish
Approach® in Byk, ed.. supra, note 640, 387 at 385: and Lena Jonsson, ** Artificial Insemination in Sweden’™”
in Sortir la maternité du laboratoire, supra, note 493, 148 at 154,

742, See supra at 90, Most recent reports on adoption and medically assisted procreation have recommended
that non-identfying information be made available and that identifying information be disclosed only with
the consent of the biological parents. See Knoppers and Sloss, supra, note 269 at 693-96.
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(3) Clinics should be responsible for protecting the confidentiality of the
information they hold.

18. The legal parents or the child should be able to request disclosure of
non-identifying information, in particular social information (such as ethnic origin,
profession, education, religious affiliation and interests of the donor). However,
identifying information should be disclosed only with the donor’s consent.

In light of the recent ruling in R. v. Thornton,”* we can conclude that where a donor
intentionally conceals impertant information or gives false information, such failure or
negligence may be subject to prosecution under the Criminal Code, either section 180
(public mischief) or section 219 (criminal negligence).”* It is therefore essential that
donors’ names be kept and that donors be prevented from using their right to remain
anonymous in order to obtain immunity against criminal prosecution related to a false
disclosure or a failure to disclose.™

RECOMMENDATION

19. It should be possible to reveal to the prosecuting authorities the identity of
any donor who fails te provide information or who provides false information for
the purpose of a criminal prosecution related to such false disclosure or failure to
disclese.

D. Long-term Evaluation

The uncertainty that prevails regarding the possible risks associated with medically
assisted procreation means that vigilance is needed. For example, while the use of frozen
gametes and embryos does not appear to pose a threat to safety at present, caution forces
us to recommend that studies continue to monitor and examine the long-term effects of
cryopreservation on health and safety. Generally, the long-term impact of the technologies
on children born as a result of assisted procreation should also be monitored. And if studies
on long-term effects are to be carried out, it is essential that records be properly kept
and that data be compiled and made available nationaily.™6

743, Supra, note 270.

744. See ss 180, 216 and 219 of the Criminal Code. Judge Flanigan in R. v. Thornton (supra, note 270) wrote
at 34 of his decision: '*Again it is my view that the Code has provided at least three sections that could
cover the actiens of the accused in this case. These include the sections dealing with criminal negligence,
public mischief, and the scctions relied upon by the Crown, that is. 5. 180 and 5. 216,

745, To the same effect, see the Report on Human Sperm 1981, supra, note 148 a1 22. For more details, sec
appendix A, fnfra at 196.

746, Recs 9 and 17, supra, address these concerns.
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RECOMMENDATION

20. Studies should be undertaken to determine and measure the long-term effects
of medically assisted procreation technologies on the resulting children.

II. Implementing the Recommendations

A. Controlling Practice

Considering the inadequacy of the controls now in place,”” and in order to effectively
address the various aspects of public safety, we feel it is essential to regulate certain aspects
of the activities of clinics and banks.™® A system of certification could impose conditions
and restrictions.”? QObtaining certification would thus be conditional on clinics and banks
meeting certain prerequisites (for example, the requirement to set up a counselling service
and a filing system™Y), while compliance with other standards,”! duties,”? restrictions’3
or prohibitions> would be needed to maintain certification. This would make it possible
to determine, for example, whether clinics and banks are observing the prohibitions on
the selection and commercialization of gametes and embryos.” Finally, the system would
also make it possible to regulate other aspects of medically assisted procreation, such as
the forms used to record the intentions of those with control over gametes and embryos.™8

RECOMMENDATION

21. (1) A system of certification for clinics and banks should be established in
order to regulate the following issues:

747, See supra at 1011,

748. See *‘Reguiation of Procedures,” supra at 112. See also the recommendations on standards for the seiection,
screening and storage of gametes and embryos (rec. 10) and the recommendations that impose requirements
(rees 9, 11 and 15 to 19}, restrictions (recs 5(4), 6(4) and 12 to 14} or prohibitions (recs 2 and 3) on clinics
and banks. The Commission recommended in Biomedical Experimentarion Involving Human Subjects (supra,
note 7} that standards governing the creation, expansion and management of sperm and embryo banks should
be developed (ibid., rec. 8(3) at 54),

749, Concerning the cffects of certification, see, inter alia, supra, rec. 14.

750. See supra, recs 16 and 17,

751. Standards concerning, e.g., sclection, screening and storage of gametes and embryos; sce supra, rec. 10,
752, See supra, recs 9, 11 and 15 to 19.

753. See supra, recs 5(4), 6(4) and 12 to 14.

754. See supra, recs 2 and 3.

755. See supra, recs 2 and 3.

756, See supra, recs 5 and 6.
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(@) national standards for the selection, screening and storage of gametes and
embryos;

(b) the requirement to submit annual reports to a central registiry and the content
of the reports;

{¢) the requirement to freeze donated sperm and use it only after the donor has
been properly tested for evidence of the AIDS virus;

(d) the duty to justify in writing the number of embryos implanted per treatment
cycle;

(e) the duty to establish counselling services and the composition and duties of
such counselling services;

(f) the duty to keep medical records and the content of those records;

(g) the duty to establish a system that allows the physician to link donors to
recipients while protecting the anonymity of the parties;

(k) the duties pertaining to access to identifying and non-identifying information;

() the restrictions pertaining to the allowable use and time limits on the freezing
of gametes and embryos, the frequeney of use of gametes from the same donor
and the import of gametes and embryos;

{f) the prohibitions pertaining to the selection and commercialization of gametes
and embryos; and

(k) the conditions attached to the donation of gametes and embryos, the notion
of control over gametes and embryos, the manner in which the person having
such control may express his or her intentions and the terms and conditions
governing the exercise of such intentions.

We must also ensure that private clinics do not circurnvent proposed quality-control

requirements by, for cxample, using fresh semen from their own network of donors, since
such action could jeopardize the safety of the mother and the unborn child. Accordingly,

it is
and

757
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important to restrict the practice of medically assisted procreation to certified clinics
w introduce sanctions for unauthorized operations.”™’ In addition, it is important to

We are including artificial insemination here even though it is less invasive and more private in nature.
hecause uncontrolled use of the technolagy could be harmiul 1o the child. As stated earlier, it is essential
that, for cxample, donors be carefully selected, that sperm undergo proper screening, and that identifying
medical, genetic and social information be kept. Such controls would also ensure compliunce with the
restrictions on the selection of gametes and embryos: sce supra, rec. 2. See also appendix A, infro at 197-98,



ensure that clinics and banks comply with the various prohibitions, restrictions and
duties recommended in response to the various problems associated with the use of
medically assisted procreation technologies (rcgarding, for example, the selection,
commercialization and usc of gametes and embryos).”®

RECOMMENDATION

21. (2} The application of medically assisted procreation technologies should be
restricted to certified clinics, and only certified banks should be permitted to store,
preserve and import gametes and embryos.

B. The Need for a National Agency

How can all these recommendations be implemented? Whether they relate to principles,
the administration of justice or public satety, the nature and purpose of the proposed
recommendations are such that they require centralized, uniform centrol of medically
assisted procreation. To such administrative control must be added the establishment of
the certification system, regulatory activities. the monitoring of practices”™® and the
cstablishment ot a central registry. It is also essential, on the national level, to encourage
the necessary research and studies and to undertake long-term studies.

The need for uniformity., whether in terms of secial choices or control of practices
or medically assisted procreation in gencral, and the need to avoid interprovincial
“‘procreative tourism,”” mean that the federal, provincial and territorial governments must
work together (o establish national controls.’®

It is certainly appropriatc to co-ordinate and control the use of medically assisted
procreation technologics, and it would be easy in a centralized country to create a statutory
agency with the necessary powers and dutics. In Canada, however, where the jurisdiction
needed to cxercise such control is shared by the federal government and the provinces,
the two levels of government must work with the professionals involved te develop national
controls.

758, Similarly, sec appendix A, infra at 197-98. This form of contro! would enhance the controls applied by
professional associations that normally protect the public against malpractice or unlawful medical practice
and provide ethical benchmarks.

759. This includes monitering of compliance with regulatory duties, restrictions and prohibitions: see supra at 161,

760. Regarding the need for co-operation between the federal and provincial governments, see, inter alia, OLRC,
supra, note 2, recs 3 and 17(2) at 276-77.
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Creating a national agency with regulatory powers under both the federal and the
provincial governments seems to be the best way of ensuring that our recommendations
have the desired effect.’!

We prefer this approach to the enactment of a general law on medically assisted
procreation, Creating a national administrative agency would ensure the flexibility needed
in this extremely complex ficld. Such an agency would provide for systematic interven-
tion and proper control and woutd make it possible to solve problems that the law is currently
unable to solve,

The agency sheuld be a multidisciplinary team of qualified individuals, Its role would
be to protect the public; grant certification; regulate certain aspects of the activities of
banks and clinics and medically assisted procrcation in general (certification criteria, terms
and conditions of consent to donation and storage, and so on); ensure compliance with
the various duties, standards, restrictions and prohibitions; establish a central registry;
identify real problems on the basis of national data; analyse the various success rates and
compile statistics; ensure long-term control through studies on the technical, medical and
psychological aspects of medically assisted procreation; prevent exploitation and commet-
cialization in the arca of medically assisted procreation; promote any research and studies
deemed necessary (research to determine the maximum freezing time for gametes and
embryos, or aimed at reducing the number of multiple pregnancies or developing
technologies that follow the natural cycle of ovulation, and so on); and advising the
various governments on these matters. To fulfil this role, the agency would have to be
empowered to inspect certified banks and clinics and, in cases of non-compliance with
the applicable standards, duties, restrictions or prohibitions, amend, revoke or suspend
their certification.

RECOMMENDATION

22. (1) The federal, provincial and territorial governments, in conjunction with
the professionals involved, should explore the possibility of establishing a national
regulatory agency in the area of medically assisted procreation.

761, The Warnock Report (supra, note 421, para. 13.3 at 79) recommended establishment of the Statutory
Licensing Authority, a regulatory agency independent of the government. Among other things, the Authority
would control and regulate infertility services, gamete and embryo storage, research, licences and a central
registry. The Interim Licensing Authotity has assumed these duties pending the adopticn of a statute
establishing the Statutory Licensing Autherity. In November 1990, the Human Fertilisation and Embryology
Authority was created under the Human Ferntilisation and Embryotogy Act 1990, sapra, note 421, 5. 5,
This agency should be fully operational in the summer of 1991 and should replace the Interim Licensing
authority; see appendix A, infra at 199,
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(2) The powers and duties of the national agency should be as follows:
(@) to grant certification;

() to set out in regulations the various standards, duties, restrictions and
prohibitions referred to in recommendation 21(1) and to ensure compliance with
those regulations;

(¢} to establish a central registry;
(d) to identify problems on the basis of national data;
{(e) to analyse the various success rates and compile statistics;

(f) to ensure long-term control through studies on the technical, medical and
psychological aspects of medically assisted procreation;

(g) to prevent exploitation and commercialization in the area of medically assisted
procreation;

(k) to promote any research and studies deemed necessary;
{i) to advise the various governments on these matters; and
() to inspect certified banks and clinics and, if need be, to amend, revoke or

suspend their certification.

(3) The federal government should take the initiative of organizing meetings to
discuss the establishment of such an agency.
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Summary of Recommendations

1. Legislation governing access to medically assisted procreation technologies
should respect the right to equality. Access should be limited only in terms of the
cost and scarcity of resources. Where limitation is necessary, selection should not
be based on unlawful grounds for discrimination within the meaning of federal and
provincial legislation (family status, marital status, sexual erientation, and so on).

2, To eliminate the possibility of eugenic practices, the selection of gametes and
embryos with specific qualities should be prohibited, except where the objective is
to prevent the transmission of serious genetic diseases.

3. (1) All commercialization of the donation of gametes and embryos should be
prohibited. Only reimbursement of reasonable expenses incurred by donors should
be permitted.

(2) Gamete and embryo banks should not be permitted to operate on a profit
basis. However, banks should be allowed to be reimbursed for reasonable costs related
to their operations.

4. Surrogacy contracts must remain absolutely null and void. Further, acting
as a paid intermediary in such an agreement should be a criminal offence.

5, (1) Before conceiving embryos for future personal use, the person or persons
with control should be required to make a written statement of intentions as to the
fate of the embryos in such circumstances as the death of a person with control,
abandonment of the parental project, expiry of the time limit on freezing, or a divorce
or other dispute between the persons with control. A person with control should be
able to change, in writing, his or her stated intentions regarding the fate of the embryos
as long as the embryos have not been used for their intended purpose; in cases where
control over the embryos is shared by two people, both must agree to any changes.

{2) Control over embryos conceived using gametes from a couple should be
exercised jointly by the partners. Control over embryos conceived using gametes from
only one of the partners and a donor should vest in the partner genetically linked
to the embryos. Control over embryos conceived with donated gametes should vest
in the bank or clinic that has the embryos in its possession.
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(3) The possible uses of embryos should be limited to implantation, experi-
mentation and destruction; however, implantation should be prohibited beyond the
time limit on freezing.

{4) The person with control over an embryo who decides to donate the embryo
should be required, before the donation is made, to make a written statement
expressing his or her consent to the donation, and stating the conditions attached to
the donation respecting the utilization of the embryo. That person should also be able
to change those conditions or withdraw consent by making a written statement to
that effect at any time before the donated embryo is used; in cases where control over
the embryo is shared by two partners, both must agree to any change.

6. (1) Control over gametes should vest in the produocer.

(2) A person depositing his or her gametes for future personal use should be
required, before the deposit, 0 make a written statement expressing his or her
intentions as to the fate of the gametes in such circumstances as the death of the person
with control, abandonment of the parental project or expiry of the time limit on
freezing. The depositor should be able to change, in writing, his or her stated intentions
regarding the fate of the gametes before any embryos are created or the gametes are
used for their intended purpose.

(3} A person who donates his or her gametes should be required, before the
donation is made, to make a written statement expressing his or her consent to the
donation and stating the conditions attached te his or her donation respecting the
use of the gametes. The donor should be able to change these conditions or withdraw
his or her consent by making a written statement to that effect at any time before
embryos are created or the donated gametes are used.

(4) Possible uses of gametes should be limited to fertilization, experimentation
and destruction; fertilization should be prohibited beyond the time limit on freezing.

7. (1) Provincial parentage laws should reflect the intentions of couples who use
medically assisted procreation; accordingly, actions to disavow paternity by a father
who gave his consent or to challenge paternity by a third party on the grounds that
a donation from a third person was nsed should not be allowed.

(2) It should not be possible to establish a bond of parentage between a donor
and the child.

(3) Legislation that still makes a distinction between legitimate and illegitimate

children should recognize children born as a result of medically assisted procreation
as having the status of legitimate children.
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8. Provincial snccession laws should be harmonized to establish that children born
as a result of the post-mortem use of gametes or embryos may not inherit unless there
is a specific reference to that effect in the will of the deceased producer.

9. Clinics offering medically assisted procreation services should be required to
submit written annual reports to a central registry; the minimum content of the reports
should be set and the data should be presented in a prescribed form.

10. Uniform and mandatery standards for the selection, screening and storage
of gametes and embryos, and the selection and screening of doners, should be
developed at the national level.

11. Donated sperm should be frozen and should not be used for fertilization until
the donor has heen properly tested for evidence of the AIDS virus,

12. (1) Embryos should not be frozen for more than five years. Further, the
federal government should encourage research on the effects of cryopreservation in
order to reassess this five-year limit.

(2) Gametes should not be frozen for more than ten years. Further, the federal
government should encourage research on the effects of cryopreservation in order
to reassess this ten-year limit.

13. A limit should be placed on the number of times gametes from the same donor
may be used. Further, the studies needed to set an appropriate limit should be
encouraged.

14. The import of gametes and embryos should be restricted to certified banks.
Imported gametes and embryos should have to meet Canadian standards.,

15. Every effort should be made to reduce the risk of multiple pregnancy and
to promote the development of technologies that follow the normal cycle of ovulation.
Accordingly, the federal government should enconrage studies and research aimed
at reducing the multiple-pregnancy rate and developing technologies that follow the
normal cycle of ovulation., Further, clinics should be required to docurment and justify
the number of embryos implanted in each treatment cycle.

16. Every clinic offering medically assisted procreation services should be required
to provide to persons using medically assisted procreation, either before, during or
after the applicatien of a technology, counselling services whereby these persons could
obtain from experts (psychologists, physicians and so on) the assistance and informa-
tion they might need concerning the specific problems involved in medically assisted
procreation.
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17. (1} Clinics should be reqguired to keep records (on the donor, the mother
and the child) that allow physicians to link the denor to the recipient while protecting
the anonymity of the parties.

(2) Only the information needed to attain the following objectives should be
collected: to permit access to medical and genetic information that may be needed
to obtain optimum medical care; to meet the psychological needs of the child: to ensure
proper clinical reports; and to permit studies on the long-term effects of the various
technologies used in medically assisted procreation,

{3) Clinics should be responsible for protecting the confidentiality of the
information they hold.

18. The legal parents or the child should be able to request disclosure of
non-identifying information, in particular secial information (such as ethnic origin,
profession, education, religious affiliation and interests of the donor). However,
identifying information should be disclosed only with the donor’s consent.

19. Tt should be possible to reveal to the prosecuting authorities the identity of
any donor who fails to provide information or who provides false information for
the purpose of a criminal prosecution related to such false disclosure or failure to
disclose.

20. Studies should be undertaken to determine and measure the long-term effects
of medically assisted procreation technologies on the resulting children.

21. (1) A system of certification for clinics and banks should be established in
order to regulate the following issues:

(a) national standards for the selection, screening and storage of gametes and
embryos;

() the requirement to submit annual reports to a central registry and the content
of the reports;

(c) the requirement to freeze donated sperm and use it only after the donor has
been properly tested for evidence of the AIDS virus;

(d) the duty to justify in writing the number of embryos implanted per treatment
cycle;

(¢} the duty te establish counselling services and the composition and duties of
such counselling services;

(f) the duty to keep medical records and the content of those records;

(g) the duty te establish a system that allows the physician to link donors to
recipients while protecting the anonymity of the parties;
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(/) the duties pertaining to access to identifying and non-identifying information;

(f) the restrictions pertaining to the allowable nse and time limits on the freezing
of gametes and embryos, the frequency of use of gametes from the same donor
and the import of gametes and embryos:

(/) the prohibitions pertaining to the selection and commercialization of gametes
and embryos; and

(k) the conditions attached to the donation of gametes and embryos, the notion
of control over gametes and embryos, the manner in which the person having
such control may express his or her intentions and the terms and conditions
governing the exercise of such intentions.

(2) The application of medically assisted procreation technologies should be
restricted to certified clinics, and only certified banks should be permitted to store,
preserve and import gametes and embryos.

22. (1) The federal, provincial and territorial governments, in conjunction with
the professionals involved, should explore the possibility of establishing a national
regulatory agency in the area of medically assisted procreation.

(2) The powers and duties of the national agency should be as follows:

(@) to grant certification;

(I) to set out in regulations the various standards, duties, restrictions and
prohibitions referred to in recommendation 21(1) and to ensuare compliance with
those regulations;

{¢) to establish a central registry;
(d) to identify problems on the basis of national data;
(¢) to analyse the various success rates and compile statistics;

(f) to ensure long-term control through studies on the technical, medical and
psychological aspects of medically assisted procreation;

(g) to prevent exploitation and commercialization in the area of medically assisted
procreation;

(4} to promote any research and studies deemed necessary;
(i) to advise the various governments on these matters; and
(/) to inspect certified banks and clinics and, if need be, {0 amend, revoke or

suspend their certification.

(3) The federal government should take the initiative of organizing meetings to
discuss the establishment of such an agency.
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APPENDIX A

Comparative Study of Foreign and Canadian Texts
Dealing with Medically Assisted Procreation

Introduction!

Medically assisted procreation has been the focus of numerous studies and reports
in recent years. These studies and reports have led some countries to adopt new legislation.
Before analysing the measures that have been recommended or adopted, we should briefly
explain the initiatives taken in this arca in countries other than Canada, as well as in Canada
and in Quebec.?

In Australia, the state of Victoria was the first to pass general legislation regulating
medically assisted procrcation and surrogate motherhood® The Commonwealth of
Australia and other states have also enacted legislation,* and all Australian states have
produced reports on medically assisted procreation.’ Finally, the Family Law Council has
issued recommendations on surrogacy contracts,® and the National Bioethics Consuttative
Committee has investigated the problems assaciated with access to information and with
surrogacy.’

In Denmark, the Danish Council of Ethics broached the issue of medically assisted
procreation in 19908 In 1988, Spain passed a law on all medically assisted procreation

1. The reader will find at the end of this appendix a list of the texts referred to, listed and numbered according
to country, infra at 214-20.

2. For an overview of the state of Lhe law around the world, see Jan Stepan, ed., fnternational Survey of
Laws on Assisted Procreation (Zurich: Schulthess Polygraphischer, 1990). See also EasTErn EUroPE L.

VicToria 1. See also VICTORIA 2.

COMMONWEALTH OF AUSTRALIA 1, SOUTH AUSTRALTA | and Soutn AUsTRALIA 2; WESTERN AUSTRALIA 1]
NEw SOUTH WaLES | and NEw SouTH WaLks 2; QUEENSLAND 1 and QUEENSLAND 2; Tasmania 1;
NORTHERN TERRITORY 1.

5.  SOUTH AUSTRALIA 3; WESTERN AUSTRALIA 2, NEw SouTn WaLes 3, NEw SoUTH WaLes 4 and NeEw
SOUTH WaLFS 5; QUEENSLAND 3; VICcToRIA 3 and Vicrowa 4.

AusTraLIA 1.

7.  COMMONWEALTH OF AUSTRALIA 2 and COMMONWEAILTH OF AUSTRALIA 3. In October 1990, the National
Bioethics Consultative Committee released two discussion papers; sce COMMONWEALTH GF AUSTRALIA 4
and COMMONWEALTH OF AUSTRALIA 5.

8. DENMARK 1; the report includes recommendations aimed at protecting human substances, and draft regulations
on artificial insemination.
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technologies, based on the work of the Council of Europe.? In 1989, the Council of
Europe authorized the release of the report of its ad hoc Committee of Experts on Progress
of Biomedical Sciences (CAHBI) in the hope that it would help harmonize the regulation
of medically assisted procreation by member states.!®

In the United States, some 30 states have passed legislation on the parentage of children
born as a vesult of artificial insemination by donor (AID).!! Louisiana and Pennsylvania
have passed laws to regulate the clinical use of in vitro fertilization (IVF), and Ohio has
done likewise for AID.!? The increasingly frequent use of surrogacy has led to a number
of statutes being passed® and 1o a large number of bills being introduced.™ The New
York Task Force on Life and the Law published recommendations and draft legislation
on surrogacy in 1988,'% and the American Fertility Society and its ethics committee have
issued recommendations and guidelines on medically assisted procreation technologies. 1

France has not passed any legislation on these matters, with the exception of Décrer
n® 88-327, which approaches medically assisted procreation from the perspective of
professional control and hospital organization.!” However, France’s Conseil d’Etat
released a report in 1988 dealing specifically with medically assisted procreation,'® and
a draft bill giving effect to the recommendations in the report has since been tabled in
the French National Assembly.!?

In 1987, the Norwegian parliament passed a law regulating artificial insemination and
in vitro fertilization?® on the basis of recommendations made in a legislative proposal 2!

9. See Spamv 1. See aiso Spain 2 and Spain 3 at 241,
10. CounciL oF Eurork 1. However, the committec did not give the report official recommendation status.
11. See, e.g., Louisiana |; Missour: 1, s. 210.824; NEw York 1, s. 1. Sce also UNITED STATES 5.

12. Lousiana 2, 58 121 to 133; PENNSYLYANIA 1, 5. 3213; Omo 1, ss 3111.30to 3111.38. See also UNITED
STaTEs 4 at 249; Louisiana 4, 5. 1062.1, and DELawaRre 1, 5. 2801, regarding tests to screen gamete
donations; ILLiNots |, para. (7). regarding the sale of and experimentation on fetuses; TExas 1, s. 3A,
regarding insurance coverage of services.

13, See, e.2., ARKANSAS 1, s, 9-10-201; Inniana 1, 85 31.8.1.2 to 31.8.2.1; KenTucky 1; Lownsrana 3;
MICHIGAN 1, 55 722 853 to 722.861; NEBRASKA 1; NEvaDa 1, 85 127.287 and 127.288. See also UNITED
STaTEs 3.

14. See NEw Yorx 2 at 99 n. 13. Sce also draft legislation in the following states: Alabama, Arizona, Connecticut,
Delaware, Florida, [llinois, Iowa, Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New
Jersey, New York, North Carolina, Oregon, Pennsylvaniz, Rhode Island, South Carolina, Texas, Wisconsin.

15. See the Proposed Surrogate Parenting Act, NEw York 2 at A-1.

16. Only the most recent recommendations are cited; see UNITED STATES | and UNITED STaTES 2.
17. France 1.

18. FRANCE 6.

19.  Sec France 5. The proposed legislation amends the Code de fa sante publigue (FRANCE 2), the Code civit
{France 3) and the Code pénal (France 4). The affected provisions are cited fellowing each section of
the prcliminary draft legislation.

20. Norway 1.
21, Norway 2.
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In the United Kingdom, the Surrogacy Arrangements Act 19857 deals with surrogate
motherhood, white the Human Fertilisation and Embryology Act 199073 covers all the
technologies used in medically assisted procreation. The latter statute followed the
recommendations of the first significant study in this area, carried out under the
direction of Dame Mary Warnock,2* which produced a legislative proposal, the White
Paper.?® Further, annual reports are prepared by the Interim Licensing Authority,?® an
agency established as a result of the Warnock report that operates without enforcing
authority.

The Riksdag in Sweden passed legislation on artificiai insemination in 198427 and
IVF in 1988.%% In December 1990 the parliament of the former Federal Republic of
Germany passed a law aimed primarily at protecting embryos and preventing “*misuse’”
of medically assisted procreation.?®

In Canada, the first published studies dealt only with artificial insemination, The repart
of British Columbia’s Roya! Commission on Family and Children’s Law was released
in 1975,°® while the report of the Advisory Committee on the Storage and Utilization
of Human Sperm was submitted to the Minister of National Health and Welfare in
19813

The issue of medically assisted procreation was first addressed as a whole in a 1985
report by the Ontario Law Reform Commission, The underlying principle was that the
state should not intervene in matters of procreation, but the report concluded that legislative
intervention was nceded because of the implications of medically assisted procreation for
people other than the prospective parents.’?

In March 1987, the Law Reform Commission of Saskatchewan released a short report
and a proposal for legislation on artificial insemination that focused primarily on the legal
status of the child and the donor.®

22, Unrrep KinGbom 1.

23, Unitep Kingnom 2.

24, Uwrren KINGDOM 3.

25. UnrTen KinGpow 6.

26. Umitep KinGpom 4. See also Unrtep Kingpom 3.
27. Swepen 1. Regulations have also been adopted, see SWEDEN 3.
28. SwepEN 2. See also SwWFDEN 4 and SwEDEN 5 at 387,
29. See GERMANY 1.

30. BriTisH CoLumaia 1.

31, CaNapa 3.

32 OnTar 1 at 119-20.

33, SASKATCHEWAN 1.
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In June 1989, the British Columbia Branch of the Canadian Bar Association released
a report on medically assisted procreation; the main clements of the report were adopted
as basic CBA policy in March 19903

In its February 1990 report, the Canadian Advisory Council on the Status of Women
took a different approach to medically assisted procreation, giving primary consideration
to the prevention of infertility 3

Finally, the Canadian Fertility and Andrology Society issued guidelines on artificial
insemination by donor in 19883 and recently co-published with the Society of Obste-
tricians and Gynaecologists of Canada an analysis of all medically assisted procreation
technologies .’

In Quebec, the ad hoc committee of the Barreau du Québec issued its recommenda-
tions on medically assisted procreation in April 1988.% In 19887 and April 1989, the
Department of Health and Social Services released reports dealing respectively with the
incorporation of the technologies in the Quebec health-care system and the approach to
be taken in this area. And finally, the Conseil du statut de la femme has since 1985 been
focusing special attention on medically assisted procreation. Seven reports and various
communiqués collected during an international forum organized by the Council were used
to prepare an overview of the issues*! that was submitted to the Quebec government in
May 1989, In December 1990, the Minister of Justice of Quebec tabled Bill 125, Givil
Code of Québec, five articles of which deal specifically with medically assisted
procreation.*2

Many important initiatives have been taken in an effort to understand the implications
of medically assisted procreation. The substance of the measures that have been taken
or recommended is analysed in three main sections: gencral principles; safety of medically
assisted procreation technologies; and medical control and regulation.

34, Canana 2.
35. Cawnapa L. The rcport treats medically assisted procreation as experimentation.
36. CanNapa 4.
37. CanNaDa 5.
38, Queeec L.

39, Queeec 5. In a dissenting opinion in the (988 report, Francine McKenzie criticized the liberalism that
characterizes the determination of infertility {one year of sexual intercourse without contraceplion) and
the selection of candidates (candidates may already have had children or been voluntarily sterilized). She
condemned the relentless procreative activity to which women may fall victim, the trivialization of the
serious social risks inherent in assisted reproduction technologies, and the triumph of technolegy over human
concerns, and expressed her opposition to the expansion of and additional funding for fertility clinics in
Quebec. See Opinion svnthése de Madame MeKenzie, issued in a press release from the Conseil du statut
de la femme, 18 April 1988,

40. QUEREC 6.
41. QuEBEC 4; see also QUEBEC 3.
42. QUEBEC 7, arts 579 to 583,
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I.  General Principles

Some aspects of medically assisted procreation invelve choices with respect to
principles and values. These aspects include access, commercialization, surrogacy, control
over gametes and embryos, and parentage.

A. Access

Access to medically assisted procreation is a major issue addressed in most of the
legislation and reports that deal with the matter. Restrictions are common, and France’s
Conseil d'Ftat goes so far as to recommend criminal sanctions against physicians who
violate them.*3 However, some countries suggest that no criteria be imposed and that the
decision on access be left to the physician.* Where criteria are used, there are two types:
personal and medical,

1. Personal Criteria

The personal criteria most often considered in determining access include marital status,
sexual orientation, stability and spousal consent,

The marital status of those who wish to use the technologies is not a restrictive criterion.
Except in Norway,* the laws and reports do not require that couples be actually married.

The sexual orientation of the couple and whether or not the prospective parents are
a couple are criteria that severely restrict access. A number of countries recommend that
only heterosexual couples be accepted.** However, the Ontario Law Reform Commis-
sion report allows single women access,*? and the reports of the Quebec Department of
Health and Social Services*® and the American Fertility Society?® would give women
access to artificial insemination regardless of their status. Spanish statutes,”® the Canadian

43, FRANCE 5, 5. 10 — FrancE 2, L. 675, See also NEew SouTH WaLks 1, 5. 9, NEw SOUTH WALES 3, para. 6.14,
rec. 8, and NEw SouTH WaLEs 4, rec. 9 at 66-67, which provide that physicians who fail to consider certain
factors in their choice of treatment are deemed to have engaged in “professional misconduct.”

44, Unrter KINGDOM 5, rec. 24 at 82, and UmTED KINGDOM 6, para. 78; CaNapa 1 at 26-27, and CANADa 2
at 22.

45. Norway 1, 5. 4. It should be noted that the draft legislation gave access to unmarried couples.

46, See. e.g., SOUTH AusTRaLLA 2, 88 13(3), 13{4) and 13{7); VIcTORIA 1, ss 10 to 13A; this policy would not
apply to Al. CounciL oF Eurore |, guideline 1; FrancE 5, s. B} and pp. 27-28 — Franck 2, L. 668-10
and L. 675; Norway 1, . 4; SWEDEN 1, 5. 2, SWEDEN 2, 5. 2, and SwEDEN 5 at 388; QuEReC 1 at 36-37,
rec. 3, QUEBEC 4 at 13, recs 2.1 and 3.1, and QUEREC 5, rec. 38 (for [VF). See also, table 1, infra at 201-202.

47, OnTARIO 1, rec. 5

48  Quessc 5, rec. 1L, allowing [TransLATION] “single women, whatever their status.”
4%, UmiTeEr S1arks |, guideline IV,

50, SpaIN 1, 5. 6 Spatn 2 at 237, and Seain 3 at 242,
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Fertility and Andrology Society’! and the Danish Council of Ethics™ all accept single
women or women who are part of a hornosexual couple. Finally, some countries do not
exclude single women 3

The stability of the couple’™ and the spouse’s consent to the procedure™ are
sometimes required.

2. Medical Criteria

The medical criteria most commonly used in determining access include medical and
social assessment, infertility and the transmission of genctic disorders.

A medical assessment, possibly including psycheological and social evaluation, is
sometimes mandatory,*® and evaluation of the welfare of the unborn child is recommended
in some instances.”

It is often stated that those who wish to obtain access to artificial procreation
technologies must be infertile, sterile or likely to transmit a genetic disease.® For

51. Canapadat 10, Canapa 5 at 28, rec. 11: **{Dlecision to restrict aceess to treatment should not be based
on discrininating or stereotypical judgments.™

52. DenMarg | at 95, rec. 5.1 at 124 and reg. 2.1 at 131,

53, UNITED STATES 2 at 248; UniTeDd Kingpom 2, 58 13(6}; Brmise CoLuMBls 1, recs 3, 4, 5and 14 : favours
adoption access criteria. NEw SoutH WaLks 1, ss 3(1), 7(2)d and 9. New SoutH WaLes 3 at 4344,
para. 6.14 and rec. 7, and NEw SoUTH Wa1Es 4, rec. 7 at 65 (however, the following factors must be
considered: whether the woman is part of a couple; the infertility of the couple or the risk of transmission
of a genetic disorder; the welfare and interest of the child; the stability of the family; the need for counselling;
age and physical and mental health of the prospective parent(s)).

54. See,e.g., NEw SoUTH WALES 1, 5. 9. NEw SoUTH WaLEs 3, para. 6.14, rec. 7. and NEw SouTH WALES
4, tec, 7 (stability considered but not necessarily conclusive); ONTaRIO 1, rec. 5, and CANADA 4 at 10,
Qurrrc 1 at 36. Sec also, table 2, infra at 203-205. Contra: Canapa | at 26-27.

55. Victoria |, ss 10 to 13A {this requirement does not apply in the case ot Al} and QUEENsLAND 3,
rec. B(2) (vii); DenmaRk |, reg. 1.1 at 131; Sparx 1, 5. 6, SpaIn 2 at 237, and SpaIn 3 at 242; Odlo 1,
w5 3111.34 and 3111.35, and UniTep STaTes 1, guideline IV, FRrancE 3, s. 10 and p. 28; France 2,
L. 668-11 and L. 6753; Norway 1, s. 4; Unitep KINGDoM 5, recs 21, 22 and 27 at 82-83; SweDEN 1,
5. 2, SWEDEN 2, 5. 2, SWEDEN 3 and SWEDEN 5 at 388-89; BrimisH Corumpia 1, rec. 1, and CANADA
3at 27 and rec. 3.4, Contra: NEw SouTH WaLEs 3, rec. 10, and NEw Soutd WALES 4, rec. 8 ar 63-668;
CaNADa 2 at 15,

56. VicTorla L. s. 18; NEw SoUTH WALES 1, 5. 9, NEw SouTn WaLes 3, para. 6.14, rec. 7, and New SoutH
Wales 4, rec. 7 at 65 (the medical assessment is considered but not mandatory); Seaiv 1, 58 2 and 6;
Norway 1, 5. 5, SwWepeN 1, 5. 3; BRiTisH CoLUMBIA 1, recs 3, 4, 5 and 14, Comrra: QUEBEC 5, rec. 39
(the requirements cannol be stricter than for natural procreation).

57. New SoutH WaLEs 1, 5. 9, NEw SouTH WALEsS 3, para. 6.14, rec. 7, and NEw S0UTH WaLEs 4, rec. 7
at 63; VICTORLA 1 (see 5. 1(9), schedule 3, of the Infertility (Medical Procedures) Regulations 1988); CounciL
ofF EuroPE 1, guideline 1; UNiTED KiNncpom 2, para. 13{3); SWEDEN |, 5. 3.

58, SouUrH AUSTRALIA 2, paras 13(3) and 13(7); New Soutn WaLEs 1, 5. 9, NEw SouTH WaLEs 3, para. 6.14,
rec. 7, and NEw SoUTH WALES 4, rec. 7 at 63 {couples only, must be considered but is not mmandatory);
QUEENSLAND 3, recs B(2) (i) and B{2} (ii); VicToRria 1, s8 10t 13A (except for AI); CounciL oF EURoPE 1,
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example, scveral states in Australia require one to two years of alternative treatment.>
and the report by the Quebec Conseil du statut de la femme recommends increasing from
one year to two years the period of unprotected intercourse without conception needed
to prove infertility 0 With respect to the transmission of genetic disorders, France's
Conseil d’Ftat requires a high probability of transmitting an incurable disorder®' the
Council of Europe a serious genetic disorder or disease which, in the opinion of the attending
physician, would result in early death or scvere disability

Finally, choosing the sex of the child is not normally permitted unless there is a risk
of transmitting a serious sex-linked hereditary discase 5 and **minimal”’ matching of the
donor’s features with those of the spouse of the inseminated woman is generally advised.®

B. Commercialization

The laws and recommendations of many countrics prohibit the commercialization of
medically assisted procreation. The prohibition may be stated in general terms, or specific
reference may be made to the gratuity of donations or to prohibition of the sale of gametes
and embryos.5 Compensation is therefore limited to reimbursement of the reasonable
expenses incurred by donors (traveling cxpenses, medical expenses, lost income).%®

ONTario 1, rec.  {excepl for single women): Queskc 1 at 36 and rec. 3, QUEBEC 4 at 13 and rec. 2.1,
and QUEREC 5, tees 11 and 38 (for AID). It should be noted that some jurisdictions accept the techniques
as trealments for intertility but in their recommendations on access do not reguire infertility. Sec, e.g.,
Unirep KINGDom 3, recs 4 to 7 and 28 at 80 and 83,

59, Viciorta 1, ss 10 to 13A, Victoria 4, para. 3.6 and QUEENSLAND 3, tec. B(2) (i)

60, Quenrc 4 at 10 and rees 1.5, 2.1 and 3.1. See also Querke 3, rec. 2, which suggests reviewing the one-year
period.

61. TrancE 5, 8. 10 — France 2, L. 668-10.
62. CounciL oF Euroer 1. guideline |

63. UNITER STATES 2 at 208; UNiTED KinGDOM 5, paras 2.11. 9,12 and rec. 29 at 83: Couxcil. or EUroPE |,
guideline 1; Germany 1, 5. 31 CaNapa 5 at 46-47, rec. 28, Quesce 4 at 13 and ree. 2.6, QUEBEC 5,
ree. 12, Comrra: ONTARIQ 1, rec. 2R,

&4, Unrreb KINGDOM 5. para. 4.21; CounciL or Eurore 1 at 19-20; UNtTeD SvaTes 1, guideling VIIT and
Onro 1, 5 3111.35; Canaba 4 at 6-7; Canapa 5 at 30, rec. 13; QUEBEC §, rec. 16,

65, MWEw SouTn Wares 1, 5. 12; Vicroria 1, ss 11 o 13A DeNMarg 1, rec. 111wl 127; Spain L, 58 3
and 20; CounciL or Eurore 1 at 25 and guidelines 9(1) and 9(2}; 1LLinois L, para. 6(7); Louisiana 2,
5. 122 FRANCE 5, 5. 10 — FrancE 2, L. 668-6and L. 668-13; Uniren KiNanoM 2, s, 12 and para. 41(8),
and UniTen Kincpom 4, guideling 15d). SWEDEN 1, 5. 7, and SweDEN 2, 8. 4; Canapa | at 28; Quesec 1
at 23, and recs 3 and 7, QUEBFC 4 at 13, rec, 2.4, QuEBES 5, recs 20, 51 and 53, QUEREC 6 at 61, and
QueBrc 7, art. 25,

66. NEw SouTH Wares 1, 5. 12, and New Souts Watks 3, pura. 10.9, rec. 24; QUEENSLAND 3, rec. C(5)vi);
Vicroria 1:ss 11 to 134, and appendix 4, s, 3; Councie oF EuropE 1, guideling 9(1); UNITED STATES
1, guideline VINC), and Uxrrep Svares 2 at 455, 498 and 525 FrRanck 5, 5. 10 France 2, L. 608-6
(lost income is not covered); UNITED KINGDoM 5, para. 4.27, ree. 26 at 82, and Uniren Kingbom 6,
para. 63; BriTisH Corumnia 1 at 23; Oxvario 1, rec. 15; Canana 3 at 27, Canvapa 4 a1 9, and CaNADA 5
at 41, rec. 25; QuEBEC | at 23, and Quesec 5, rec. 21,
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Where they are mentioned, gamete and embryo banks that operate for profit are
generally prohibited.®” However, the Ontario report would allow duly licensed and
regulated gamete banks to operate on a commercial basis, subject to government control.
A fee comprising expenses and perhaps a reasonable profit wounld be established, but sales
would be restricted to physicians, hospitals and other licenscd banks .5

C. Surrogacy

The countries that have taken a position on surrogacy have chosen to ban, discourage
or, in very rare cases, regulate the practice.

A complete prohibition of all forms of surrogacy is relatively rare.”? Instead,
countrics try to discourage surrogate motherhood and to tackle the commercial aspect of
the practice. Thus, they prohibit even non-commercial activity by agencies or other
intermediaries;™ the use of any advertising related to surrogate motherhood;”! and paying
or accepting any financial or other compensation in connection with a surrogacy
contract.”

Other countries do not prohibit surrogacy, permit gratuitous contracts, or have refrained
from passing legislation to counter private agreements. Accordingly, intermediaries working

67. Bee, e.g., CounciL of Europr | at 25 and guidcline %2) {costs of collection, retrieval, storage, implanta-
tion and medical services may be reimbursed); FrancE §, 5. 10 — FrancE 2, L. 668-13; QuUEBEC 5, rec. 53,
and Quesec 6 at 61, See also the general prohibitions in the preceding notes.

68. ONTaro L, recs 17 and 18: the suggested approach is similar to that used by the Canadian Red Cross
Society. See also Canapa 5 at 39, rec. 23, which recommends that. in the absence ol adequate public
funding, commercial banks be established.

69. GERMANY |, 5. 1{1)7; FRaNCE 5, 5. 16 — France 4, 5. 353.1; QUEENsSLAND 2, 55 2 and 3; QQueskc 1
at 27-30 and rec. 17, See also DENMark | at 100, which opposes surrogate motherhood but does not propose
changes to criminal Icgislation on the matter. With respect to U.S. law, sec UNITED STATES 3.

T SoUTH AusTralla |, 5. 10h: NEw SOUTH WaLks 5, recs 5 and 6 at 44-53; Victoma |, 5. 30; AusTraLis |,
rec. |7 and para. 6.6.16; CounciL oF Eurork |, guidelines 15(1), 15(3} and 15{4); Micimcan 1, s. 722.859,
section 9; New York 2 at 126, s. 3 of the Proposed Surrogate Purenting Act, FRANCE 5, 5. 16 and

at 86, and UniTED KinGDoMm 6, para. 73; QUeBEC 1. recs 18 and 20, QuEBRC 4 al 21 and rec. 4.1, QUEBEC 5,
recs 56 and 57, and QuEBEC 6 at 60,

71. See, e.g.. SOUTH AuUsTralla |, s. 10h; NEw SouTH WaLES 5, rec. 4 at 43-44; QUEENSLAND 2, 5. 3;
Vicroria 1, s. 30; AusTraLia L, para. 6.6.16; Councie ofF Europe L, guideline 15(3); UnNiTeD KinGnowm
1, para. 3(1); Quesec 4 at 21 and rec. 4.2, QuUEBEC 5, rec. 56, and QuEBEC 6 at 60,

72. SouTn AusTraLIa 1, ss 10g and L10h (for intermediaries): New SouTn WaLes 5, rec. 3 and pp. 40-43;
QUEENSLAND 2, §. 3; VICTORIA |, 5. 30, AusTRALIA 1, rec. |7 and para. 6.6.15; CounciL oF EuroPpt 1,
guideline 15(4); MicHIGAN 1, 5. 722,859, section 9, and Nrw York 2 at 126, 5. 3 of the Proposed Surrogate
Purenting Act {(except costs permitted in adoption, medical and legal costs, excludes lost wages); UNITED
KmenoM 1, 5. 2(3) (except payment to the surrogate mother), CaNapa [ at 28, and CaNapa 2, pp. 26-33,
and rec. 9(d). Contra: Nevapa 1, 5. 127.287. See also Unrtrp StaTeEs 3.
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free of charge or on a not-for-profit basis are not prehibited.” Reimbursement limited
to expenses is possible.’ In certain cases the parties themselves cannot be prosecuted.”
Finally, the most frequently recommended measure is to make surrogacy contracts
unenforceable in a court of law or declare them null and void.”

The American Fertility Society allows surrogate motherhood for strictly medical
reasons and views it as a clinical experiment that has to be studied in detail. The parties
would be informed of the psychological risks surrogacy may entail.”?

The report of the Ontario Law Reform Commission recommends the legalization of
regulated agreements. A major role is assigned to the courts, which would have to approve
agreements before conception but after ¢valuating the parenting abilities of the future
parents, their stability as individuals and as a couple, and the medical reasons for using
the procedure. The judge would also have to consider the prospective surrogate: physical
and mental health, marital situation and partner’s opinion, and the impact on any other
children. He or she would have to ensure that blood tests are performed in order to prevent

73, Soury AusTraila 1, s. 10h; Victoria 1, s. 30; MicuiGan 1, 5. 722.859; NEwW YoRrk 2 at 126, 5. 3 of
the Proposed Surrogate Parenting Act (the physician may be paid for his ot her services), UNITED STATES 2
at B75; UNITED Kincoom 1, 5. 2.

74. MIicHIGAN |, s. 722.853, section 3a; New YORK 2 at 126, s. 3 ol the Proposed Surrogate Parenting Act
(excludes lost wages); UniTeD STATES 2 al 678 (accepts the possibility of higher payment); UNiTED
Kmcoom 1, para. 2(3} (excludes payment received by surrogate mother); OnTario | at 253-55, rec. 51;
CaNaDa 5 at 42, rec. 26,

75. Unreep Kingpow 5, para. 8.19, and Uniten KinGDoM 6, para. 73; QUEBEC 5, tec. 57; GERMANY 1,
s. 1: [TrRansLATION] “*Anyone will be punished with up to three years imprisonment, or a fing, who: . ..
(vii) attenipts to perform artificial insemination or embryo transfer on a woman prepared to permanently
give up her child after birth (surrogate mother).”” However, subsection (3) excludes the surrogate mother
and the social parents [rom the application of the Act: [TRansLaTION] *'(3} . .. in the case of section 1{vii),
the surrogate mother and the person wha wishes to take long-term care of the child will not be punished.™
However, in other countries, parties may be prosecuted where there is payment or advertising; see infra,
table 4 at 210-13.

76. SouTH AUSTRALIA L, 5. 10g: New SOUTH WALES 5, rec .8 at 55-60; QUEENSLAND 2, 5. 4; VICTORIA 1,
para. 30(3); AusTRALIA 1, tec. 17 and para. 6.6.13; COMMONWEAILTH OF AUSTRaLIA 3 at 36; Srain 1,
2. 10, SeaIN 2 at 237 and Seain 3 at 242; CounciL oF Europr 1, guideline 15(2); INDIaNa 1, 5. 31.8.2.1;
MICHIGAN 1, 5. 722,833, section 5; NEw YORrK 2, 5. 2 of the Propesed Surrogate Parenting Act; FRANCE 5,
s. 11 — France 3, 5. 342-12; U~nrrep KinGpom 2, para. 36{13 (which amends the Surrogacy Arrange-
ments Act 71985), Unitep Kingpom 5, para. 8.19, rec. 59 at 86, and UNITED KINGDOM 6, para. 73;
Canapa 2, rec. 9(b) (the surrogacy contract would be valid but not binding on the surrogate); QUEBEC 1.
rec. 18, and QUEREE 7, art. 582. See also UNITED STATES 3.

77. UNITED STATES 2 at 675, Similarly, see CaNapa 5 at 27, rcc. 10t

The Societies recommend:
1. that surrogacy he permitled for medical reasons; and
2. that ongoing research be conducted to carefully evaluate the impact of surrogacy on all partics
involved.
See also CounciL oF EUROPE 1, guidelines 11 and 15(4) (the Council leaves member states free to decide
whether or not to prohibit).
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any subsequent challenge respecting the child’s parentage, approve any possible payment
and ensure that the parties agree on the following matters: insurance, death or separation
of the applicants, behaviour and diet before and during the pregnancy, diagnostic
examinations, terms and conditions for transferring the child, and future relations between
the surrogate and the child.”®

D. Control over Gametes and Embryos

Recommendations on contrel over gametes and embryos often differ considerably from
country to country. For example, some countries hold the view that donors have a property
right over their gametes,’ while others feel that the legal system applicable to embryos
is that of persons.? Louisiana even grants legal existence to in vitro embryos until they
are implanted 3! The extent to which the various parties may control gametes and embryos
is examined from two diffcrent perspectives: the exercise of control and post mortem
fertilization.

1. The Exercise of Control

Generally, control of human products is exercised through a consent form which
indicates how gametes and embryos may be used.

(a) Consent

Consent to the donation and storage of gametes and embryos must in most cases be
written and sometimes requires the signatures of both partners.*? Some countries require
that the consent form signed at the time of the donation include the conditions under which

78. OnraRIO 1, recs 34 to 66; hearings must be held in camera, and agencies would be regulated. Tt should
also be noted thal one Commissioner objected to the legalization of surrogacy itself: ibid at 28791,
CoMMONWEALTH OF AUSTRALIA 3 al 36: it is recommended that surrogacy not be prohibited altogether,
but that its application be strictly controlled.

79. New Soutn WaLes 3, para. 10.14, and New Sourn WaLes 4, rec. 23i) at 86. See, however, UNITED
Kincoom 5, paras 10.11 and 11.17, recs 42 and 62 at 84 and 86, where it is proposed that the embryo
be afforded legal protection, without there being property rights over human embryos, and CaNaba 2,
rec. 10(d) (human tissuc not 1o be treated as a commadity).

80, QuEREC ! at 15; FrancE 5 at 34,

Bl. Loursiana 2, ss 123-126: the in virro embryo is a legal person, and may take or be subject to legal action
through a guardian.

82, QUEENSLAND 3, rec. B(3) (xix), VicToriA |, 55910 }3A; DENMARK 1, recs 6.1 and 7.1 at 124-25 reg. 3.1
at 132; Councit. oF Euroee | at 21-22 and guidelines 4 and 9{3); UNTEDe STATES 2 at 608, and UNITED

and 16 and UNITED KINGDOM 6, para. 55; Brit1sH CoLUMBIA 1, recs 9 and 10, Canapa 3 at 27, rec. 3.4,
OnTaRIo 1, rec. 12, and Canapa 4 at 9-11.
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the gametes may be used, stored or destroyed,®® and that consent to storage include the
respective wishes of each partner in the event of death, disagreement or divorce.®

Control over gametes can also be regulated through specific provisions, When the
producer dies, at the end of the storage period or if the producer cannot be located, three
options are open: the gametes can be destroyed;® control can revert to the storing agency,
which must comply with the expressed wishes of the producer:® or the gametes may be
used or destroyed at the discretion of the storing agency.®

With respect to stored embryos, the same three options are open when the couple
dies, at the end of the storage period, in case of disagreement, or if the couple cannot
be located: the embryos may be destroved;*® control may revert to the stering agency,
which must comply with the wishes of the couple;® or the embryos may be used or
destroyed at the discretion of the storing agency.?® If only one of the partners dies, the
embryos are destroyed®! or control reverts to the surviving partner,%?

According to the report of the Ontario Law Reform Commission, an embryo produced
by a donor and one of the partners would be subject to the exclusive control of the couple.
Control of an embryo produced from two donations would rest with the agency that has
the embryo in its possession until the embryo is implanted in the woman for whom it was
produced.®

83, SoutH AUsTRAIIA 2, 5. 10{3); VICTORIA [, 5 1110 13A and New SouTH WALES 3, para. 10118, rcc. 26;
SeainN 1, 4. 5: FRANCE 5, 5. 10 — France 2, L. 668-11 and L. 668-12; UniTep Kincpom 2, appendix 3,
85 2, 3, 6 and 8, Unrrep KINGDOM 4, guideline 15d), and UNITED KINGDOM 6, para. 55; ONTARIO 1,
recs 13 and 14; Canapa 5 at 31, rec. 14,

84, UwrTeED STATES 2 at 608; Unitep Kingpom 2, appendix 3. ss 2 and 3, and UNiTED KINGUOM 6, para. 60;
CaNapa 5 at 40, rec. 24; QuEBEC 5, Tecs 47 and 48.

85, DenMark | at 97 and rec. 6.1 at 124; CounciL oF Europk 1 at 23-24 and guideline 7; FRaNcE 5, 5. 10 —
FRANCE 2, L. 668-3; UniTep Kingpam 2, s. 14, and UNrTeD KINGDOM 6, para. 57, QUEBEC |, rec. 9.
Contra: QUEREC 5 at 49, rec. 35,

86, New SoUTH Warrs 3, para. 10.18, and rec. 26; UniTer Kingpom 6, para. 57.
87. UniTEp Kingoom 5, para. 10.8, rec. 60 at 86.

88, New SouTH WaLEs 4, recs 2 and 27; Denmark 1, rec. 6.1 at 124; Councn. oF Europe 1 at 24-25 and
guideline 8; France 5, s. 10 — France 2, L. 670; Uniten Kinaoon 2, 5. 14, and UNIITED KINGROM 6,
paras 57, 58 and 60; OnTarwo 1, rec. 32; QUEBEC 1 at 34

89, ©UNTED KINGDOM 6, paras 57, 58 and 60. Sec also NEw SOUTH WaLES 4, para. 5.51, which calls for
the status quo until the end of the storage period in cases of disagreement.

00, NEW SoUTH WALES 4, tecs 2 and 26; UNITED KinGpoM 5, para. 10,10, rec. 32 at 83; Onrario ), rec. 27(1).
See, however, QUEBEC 5, rec. 48, where an ethics committee would decide the lale of the cmbryos if
the couple could not be located, if there were disagresment ot if the parental plan were abandoned.

G, DenMark | at 101, rec. 6.1 at 124; France 5, 5. 10 — France 2, L. 670; UniTED KINGDOM 6, para. 60.

G?. New SouTH WaLks 4, tecs 2 and 25; Usired Kingnom 5. para. 10012, rec. 33 at 83, and Unitrp
KinGDoM 6, para. 39; Ontaro |, rec, 27(1}.

93, OnTario 1, recs 27(1) and 27(2).
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As a rule, explicit consent to any use of gametes and embryos is required, and the
wishes expressed by the producers must be respected.® The conditions stated at the time
gametes are donated may also apply to any embryos produced with those gametes,” but
an unconditional donation deprives the donor of all contral over the use of his or her gametes
and any embryos that may result.

The Council of Europe permits donations accompanied by reasonable, non-discrimina-
tory conditions,”” whereas the Barrear du Québec opposes any donation that includes
conditions with which the recipient or couple must comply.”® Donations to a specific
person are sometimes prohibited,? but in other jurisdictions there is no objection where
regular safety precautions are taken.'™ Consent can generally be changed or withdrawn
before the donation is used,'®! although some countries consider it fo be irrevocable.!2

ib) Use of Gametes

Gamete donation is often restricted. The laws of Sweden and Norway prohibit the
donation of ova and sperm for in vitro fertilization."”® The Barreau du Québec would
permit the donation of gametes where they are to be used for therapeutic purposes.!™ The
Council of Europe states that for purposes of IVF it is preferable to use gametes from
the couple.'% One Quebec report suggests prohibiting ovum donation,!% while another
would place restrictions on such donations: the ovum could not be retrieved solely for
the purpose of being donated, and the ovum must come from a woman who is undergoing

94, New SouTH Wales |, s, 13, New Soutn WaLes 4, recs 2, 23 and 24; VICTORIA 1. 559 10 13A: DrNMark 1,
rec. 4.1 al 123, reg. 4.2 al 132; Span 1, ss 13 to 15: CounciL or EUROPE | at 25, and guidelines 8(3)
and 17(2). UNITED STATES 2 at 368 and 608, LourstaNa 2, ss 126 and 130; FranNcE 5, 5. 10 — FraNce 2,
L. 668-12, L. 668-13, L. 669, L. 671, L. 672 and L. 676-2: UniTED KinGDOM 2, appendix 3. 5. 5, UNITEDR
KiNGpom 4, guidelines § and 6, and UNiTEn KinGnom 5, para, 11.24) recs 13 and 14 at 81, Unnrep
KinGnoM 6, paras 51 and 56; Geamany |, s. 4: OnTaRio |, ree. 125 CaNnapa 2, rec. 10(hy; QuEBrc |,
recs 23, 25 and 27, and QuEBEC 3, rees 45, 47 and 30

95. CounciL or Eurort 1, guideline 17(2): UNrieDp KINGDOM 2, appendix 3, ss 2 and 6; Onrario 1, rees 13,
26 and 27(2).

96. NEw SouTH Walrks 3, para. 10,13, and New SouTn WaLes 4, rec. 23; OnTaR0 |, rec. 27(2).
97. Councrr. or EUropr 1 at 25 and guideline 9(3); lor example, using gametes in another geographic region,
08, Quesec | at 24.

99, Umiter Kingoom 4, guideline 13()), which advises against gamete denations fronl known persons or closc
relatives; Francr 5, s. 10 and p. 25 — France 2, L. 668-7; QuEBRC | ar 24.

130, New SouTH Walks 3, para. 8.4; Victoria 1, 5. 16; UNITED STaTES 2 a1 498-508 and 528: UNiren
Kingbont 3, para. 6.7; see also QUEREC 5 at 43,

101, VicTora 1, ss 11 to 13A and 15 Councit. oF ECropE 1, guideling $(3); UNiTED KinGbom 2. appendix 3.
5.4, Uniten Kingpowm 4, guideline 15(h}, and UniTeDd KiNGDoM 6, para. 37, ONTamio L, rees 13 and 14,

102, SouTH AusTRaLIa 3 al 25; DENMARK | at 99, Sce also Spain L, s. 5, where the subseguent sterility of
the domor is the only ground for revocation: the domor must then repay the costs incurred by the recipient.

103, SweEDEN 2, 5. 2; Norway 1, s 12,
104. Querrc 1 aL 23.

105. CourciL oF Europk | at 26 and guideline 11(1). Sec also DENMARK 1, recs 7. 1laand 7.1b at 125 {minority
proposal).

106, Quesec 4 at 17, rec. 3.1,
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infertility treatment and has enough ova to meet her own needs.’”” Finally, many
jurisdictions require, or at least recommend, that sperm from only one donor be used for
insemination in any given cycle 08

The use of gametes from minors is generally discouraged.!% Ontario, however, does
not object to sperm donations from minors but would not allow ovum donation unless
there were informed consent and the ovum were donated at the time of a hysterectomy
or other operation.!'® By and large, cxperimentation on gametes does not raise any
problems.'!!

{c} Use of Embryos

Some countrics are opposed to embryo donaticn,''? while others make cmbryo
donation subject to specific conditions: donors must have resolved their fertility problems,
and the recipient couple must be in treatment;'!? donation must be restricted to special
circumstances, in particular preventing the embryo from being destroyed or undergoing
experimentation,''* unless consent to donation is given prior to fertilization.!'?

The creation of embryos is often limited to procreation' '® or treatment for the couple;
embryos cannot therefore be created solely for the purpose of being donated.!!” Implan-
tation in the same person of embryos from different donors would be permitied by the
Ontario Law Reform Commission,''¥ but is rejected by some countries.''?

107. QUEREC 3, recs 50 and 51; see also Gegmany 1, ss 1{1)i and ii.

108. NEw SouTh Waces 3, para. 9.24, rees 22 and 23; VicToria 1, s, 26; SpaiN 1, 5. 20; SWEDEN 3; CANADA 3.
rec. 3.5; Queskc 4, rec. 2.8, QUEREC 5, rec. 26, and QUERET 6 al 60.

109. QuEeNsLAND 3, rec. B{3)(iii); VicToria 1, 5. 25 (unless the minor is married), SPaiN 1. 5. 5.
110, Onrarie 1, recs 10 and 11,

111. See, e.g., SPAIN 1, 5. 14, and Spain 2 ar 238 (gametes that have been subjected 1o experimentation cannot
be used subsequently for procreation); see also CanaDa 5 at 43-45, rec. 27.

112. Norway 1. ss 3 and 12, and SwEDEN 2, 5. 2. See also DENMARK 1, rec. 7.1a at 125 {minority praposal).
GeRMaNY 1, 5. 1{1)v, does not permit the creation of surplus cmbryos,

113, Lourstana 2, s. 130; France 3, s. 1) — FraNck 2, L. 671 and L. 676; QuUEBEC 1 at 32-33.
114. CounciL oF EURGPE 1 at 26-27, and guidelines 11 and 12; Querec 1, rec. 24 at 39,

115. Victoria 1, s. 13. The couple must have received counselling when they gave their consent to the donation.
The minister may also authorize donation if the producers of the gametes are deceased or cannol be located
(. 14).

116. Spamn 1. ss 3 and 20, and Spamv 3 at 243: Louisiana 2, s. 122; GERMANY 1, s5 | and 2; QUEREC 6 at 61.
See also DENMARK 1, rec. 7.1c at 125 {minority proposal).

117. CounciL oF Euraee | at 24-25 and goideline 8(1); FrancE 5, s. 10 — France 2, L. 669 Quesec 1
al 32, recs 22 and 26, and Quesec 5, 1ec. 49.

118, ONTARIO 1, TEC. 26.
119, Victoria 1, s, 13; Spamv 1, 5. 20,
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Some jurisdictions are opposed to research on embryos,'?® but most prefer to regulate
it. Several types of procedures are prohibited {cloning, use of human gametes with gametes
from another species, genetic manipulation, parthenogenesis, ectogenesis!?!), and
research must in most cases be approved or authorized by some authority.'?? Experimen-
tation on embryos in vitro is generally permitted only if the objective is therapeutic or
preventive,'?? on embryos that do not have the capacity to develop,'2* or if the goal cannot
be attained by some other means.!23

Some countries do not permit experimentation on embryos in vive!2® and prohibit
embryos that have been used in research from being implanted in a woman’s uterus except
to increase the woman’s chances of conceiving,'?? or where the experimentation was of
a therapeutic nature.!?® Finally, the creation or collection of embryos solely for the
purpose of research is often prohibited.!??

2. Post-Mortem Use of Gametes and Embryos

Post-mortem use of gametcs or embryos from a deceased spouse is permitted in some
countries.'?¥ In the United Kingdom, absent a specific provision to that effect in a will,

120. DENMARK ], rec. 3.1 at 129 (minority proposal); Norway 1, ss 3 and 14; UniTED KinGeowm 5 para. 11.18;
QuEBEC 4 at 13, rec. 6.4 the Quebec Status of Women Council recommends a moratorium.

121, See, e.p., MEw SoUTH WALES 4, rec. 13 at 71, and VicToRA |, s. 6; DENMaRK 1, tecs 9.1 and 10.1
at 125-26; SpaiN 1, ss 14, 15 and 20; CounciL oF Evrore 1, guidelines 20 and 21; FrRaNcE 3, 5. 10 —
France 2, L. 673; Uniten KinGpow 2, s, 3 and appendix 2, s. 3, Unrrep KINGpow 4, preamble and
guideline 10, Ux~rrep Kingoom 5, para. 12.3, recs 15, 47 and 48 at 81 and 85, UnNiTeEp KINGDOM 6,
paras 37, 39, 41 and 42; Germany 1, 55 5 to 7; Canspa 2, rec. 10(f).

122, See, e.g., SOUTH AUSTRALLA 2, 5. 14; NEw SourTd WaLks 4, recs 17 1o 19; VicToria 1, ss 6 and 29;
DeEnmare 1, rec. 4.1 at 123 and recs 12,1 to 13.2 at 127; Spamv 1. 55 14 and 15, and Seain 2 ac 238,
CounciL oF EUrore 1, guideline 17(2); FRANCE 5, 8. 10 — FraNcE 2, L. 673; UNITER KINGDOM 2,
5. 11 and appendix 2. s. 3, Unrten Kivgnom 4, guideline 5, and Unerep KinGpow 5, paras 1118 and
12.16, recs 11, 43 and 49 at 81 84-85: OnTario 1, rec, 29: CaNaba 2, tec. 10(e}, Canapa 5 at 43-45,
rec. 27; QUEBEC 6 al 61.

123, Sce, e.g., SOUTH AUSTRALIA 2, para. 14(2); VicToma 1. s, 9A; DENMARK 1, rec. 4.1 at 123, SpaIn 1,
ss 12 and 16; Councir o Curoee 1, guideline 17(1); ILuivois 1, para. 6(7); UNITED KINGROM 2, appendix 2,
5. 3, and Uniten Kingnowm 4, guideline 3; QUEBEC | at 33-34, rec. 27,

124, See, e.g., SpaiN 1, 5. 15, and Spain 2 at 238,

125, Scc, e.g., DENMARK 1, rec. 4.1 at 123; Spain 1, 53 15 and 16; CounciL o Evrore 1, guideline 17(2);
UniTeD KINGDOM 4, guideline 2.

126. Sce, e.g.. CounciL oF Europe 1, guidcline 19.

127, See, e.g., NEw S0UTH WaLrs 4, para. 5.24 and rec. 16; Denmark 1, rec. 9.3 at 125; CounciL oF Euroer 1,
guidcline 18; Unirep KincpoM 4, guideline 4, and UniTep Kingpom S, para. 11.22, rec. 46 at 85;
Quenec 1, rec. 27 at 40,

128, ONTarO 1, rec, 30; Spamn 1, 55 12 to 16,

129, See. e.g., DENMaRK 1, rec. 9.2 at 1267 SpaiN 1, ss 3 and 20; CounciL or Eurork 1, guideline 16;
Loumsiana 2,8, 122; FRANCE 5, 8. 10 — FrancE 2, L. 669; Queskc 1 at 32, and recs 22 and 27 at 3940,
Contra: NEw S0UTH WaLEs 4, tec. 14; Victoria 1, 5. 9A; Unitep Kingpow 2, appendix 2, 5. 3, and
UriTep KinGpom 5, para. 11.30, ree. 45 at 85, See alio GeErMany 1, 5. 1(1pv.

130, NEw SourH WaLes 3, para. 12.4, recs 28 and 29, New SoUTn WalLEs 4, recs 38 and 39 SpaIN 1, 5. 9,
Spamn 2 at 237, and Spamn 3 at 243; UNrren KINGDom 2, 5. 28(6). See also UNITED KINGDOM 5, paras 4.4,
10.9 and 10.15 and Unrrep Kingpom 6, paras 39 and 60, where this practice is discouraged. Onrario 1,
recs 20 and 21; QuERBEC 5, rec. 35,
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the procedure must take place before death for filiation between the child and the deceased
spouse to be established.”! In Spain, filiation between the deceased father and the child
is possible only if fertilization occurred within six months of death and the father recognized
the unbora child in a will or other notarized document.!’2 In Australia, a child conceived
by means of Al or IVF after the death of a producer is not entitled to inherit unless a
specific bequest is made, but has recourse against the estate under another statute.'®
Finally, the Ontaric Law Reform Commission recommends that, absent a specific bequest
of course, a child be entitled to inherit as long as the child was conceived before the
designation of beneficiaries.!?

Countries that oppose the post-mortem use of gametes and embryos claim that such
use is at odds with the welfare of the child, who would be missing a parent.'?s

E. Parentage

The parentage of children born as a result of gamete or embryo donation is dealt with
more frequently than that of childsen born of a surrogate.'3¢

. Gamete and Embrye Donatien

Many countries state that gamete donors are in no way linked through filiation or
parental responsibility to children born as a result of their donations.3? However, some
jurisdictions limit the application of this principle to cases where the donation is madc

131, UnNiTer Kingnom 2, para, 28(6). UNiTeD KINGDOM 5, paras 10,9 and 10,15, recs 61 and 64 at 86, and
UniTEe KinGDoM 6, paras 59, 60 and B8,

132, SpaIN 1, 5. 9,

133, New SouTH Wares 1, ss 3 and 5A, New Soutnt Wares 3, para. 12,4, recs 28, 29 and 31, and Nkw
Soutn WaiLEs 4, rec. 38.

134, OnTario 1, recy 20 and 21,

135. Denmark | at 97 and 101, ree. 6.1; CouNciL or Eurore | at 24 and guideline 7(4); France 5, s. 10
and p. 27 — France 2, L. 668-3: Swenen 3 and SweneN 4 at 5. See also Gekrmany |, s, 4: para. 4{1):

[TransiaTiON] ““Anyone will be punished with up to threc years imprisonment or a fine, who ... iii
knowingly fertilises artificially an egg cell with the sperm of a man after his death.”” Quesec | at 21 and
rec. 6 at 38, QUEBEC 4 at 12, and QUEREC 3, rec. 35.

136. Sez also the section dealing with the post mortem use ol gametes and embryos.

137. SouTH AustraLia 1, 5. 10c; WESTERN AUSTRALIA |, 5. 7; NEW 50UTH WALES |, 5. 6, QUEENSLAND |,
55 15 to 18; Tasmania 1, s, 10c; NowrHern Tesrirory 1, ss 3D, 5E and 3F; Victoria 2, ss 10c o
10f; DeNMark | at 96; Sratn 3 at 243; Councir. or EuropE | at 28-29 and guideline 14; NEw York [,
pari. 2(b); Missour: 1, s, 210.824; FRance 5, 5. 11 —France 3, 5. 342-9; Norway |, para. 15(2) (by
amendment to the Chifdren Acty, Unerep Kincoom 2, s, 28, Untrep Kingpom 5, paras 4,22, 6.8 and
7.6, recs 52 and 55 at 835, and UniTeD KinGpos 6, para. 88; Bririsd CoLumBpia 1, reex [ and 13; ONTARIG 1,
recs 19(2) and 21; SaskaTcHEwaAN | at 9 and s. 4; Canapa 2 at 14 and ree. 1, and CanaDa 5 at 33-34,
rec. 18; QUEBEC |, recs 12 and 13 at 38, QueBec 5. recs 24 and 25, QueREC & at 60. and Quesec 7, art, 579,
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under medical supervision or through an authorized centre.!*® A recent statute in the
United Kingdom provides that the sperm donor must have consented to the donation so
as not to be considered the father of the child.!*

Legal maternity is often established through a presumption that the woman who gives
birth to a child is the child’s legal mother.!*¢ The Ontario Law Reform Commission
recommends that the woman who carries the child with the intent of raising it be recognized
conclusively as the mother.'#! Spanish faw provides that married couples who consent to
the procedure cannot challenge maternal filiation.'?

The husband of the woman wheo gives birth to the child is recognized as the child’s
legal father, either by presumption or as a result of his consent to the procedure,'3 which
consent is presumed until proven otherwise in many countries.'* Finally, according to
the Law Reform Commission of Saskatchewan, consent could be given before or after
insemination.?

138. In Europe, where the donation is not made through an autherized centre, the donor retains parental obligations
and a filial relationship with the child may be established: CounciL oF Europe | a1 29, guideline 14(3).
See also SASKATCHEWAN [, ss 2 and 4.

139, UniTep KINGDOM 2, para. 28(6).

140. COMMONWEALTH OF AUSTRALIA |, 8. 60B; SouTH AUSTRALIA |, 5. 10c; WESTERN AUSTRALIA |, 55 5
and 7; NEw Soutn WALES 4, rec. 37; QUEENSLAND 1, 5. 17; Tasmania L, s, 10c; NORTHERN TERRITORY 1,
8. 5C, YICTORIA 2, 5. 10E; SPaiN 3 at 242; CounciL oF Eurort 1 at 28-29, guideline 14; ArKansas 1,
s. 9-10-201; Uniter Kingpom 2, 5. 27, UNITED KINGDOM 5, paras 6.8 and 7.6, recs 35 and 56
at 83-86, and UniTED KinGDOM 6, para. 88; CanaDa 2, rec. 2; QUEBEC |, rees 13 at 38, and Quesec 5,
rec. 3.

141. Owrario 1, rec. 19(1).
142, SpaN 1, s. 8.

143, COMMONWEALTH OF AUSTRALIA L, 5. 60B; SoUTH AUSTRALIA I, 5. [0d; WESTERN AUSTRALIA 1, 5. 6;
NEW SoUTH WaLEs 1, s, 5; QUEENSLAND 1, 85 1510 17; Tasmania 1, s. 10c; NORTHERN TERRIFGRY 1,
s. 5D; Vicroria 2, 55 10C to 10E; Spamn 3 at 242; Councie ov Eurore | at 29, guideline 14(2);
New York 1, 5. 1; Missour 1, 5. 210.824; Arkansas 1, 5. 9-10-201; FraNce 5 at 29 (in accordance
with ordinary law, France 3, s. 312); Norway 1, para. 15(2) (by amendment to 5. 9 of the Children
Act), Unrrep KINGDOM 2, 5. 28, UNiTED KINGDOM 5, paras 4.17, 4.24, 4.25 and 7.6, recs 51, 54 and
56 at 85-86, and Unitrp KinGpom 6, paras 88 and 89: BriTisH CoLumBsia 1, recs | and 17; Canapa 3,
rec. 1; OnTaro 1, rec. 19¢1); SaskaTCHEWAN | at 8 and ss5 2(a) and 3; CaNapa 2, rec. 3; QUEREC |
at 25 and recs 11 and 12 at 38, QueBec 3, rec. 33, and QUEREC 7, arts 580 and 581. SWEDEN and some
30 American states have adopted similar legislation, based on the Uniform Parentage Act (see UNITED
STATES 5 at 244),

144, CoMMONWEALTH OF AUSTRALLA |, 5. GOB; SOUTH AUsSTRaL1A 1, ss 103 and 10d; WESTERN AUSTRALIA 1,
%53, Sand 6; NEw SouTH WaLks 1, 55 3 and 5; QUEENSLAND 1, 88 13 and 15 to 17, Tasmania L, s. 10c;
NorTHERN TERRITORY 1, 55 3A and 3D; VicToRriA 2, 55 10A, 10C. 10D and HE; UNiTED KINGDOM 3,
para. 4.24, rec. 54 at 85, and Unrreb KINGDOM 6, paras 88 und 89 {proposed amendment to the Famify
Law Reform Act 1987, 1o include ovum and embryo donations); ONTARIG L, rec. 19(3); and CaNaba 2,
rec. 3.

145, SaskaTCHEWAN | at & and s. 3.
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In most countries, if the couple is not married the de facto husband can generally
be recognized as the father of the child if he consented to the procedure.'** According
to the Ontario Law Reform Commission’s proposal, the husband or partner of a woman
who carries a child with the intention of raising it would be deemed conclusively, if he
conscnted, to be the child’s legal father.!%?

Disavowal or contestation of paternity is normally carried out by proving the absence
of consent or the fact that the child was born naturatly, not as a result of a technology .48
In France, a partner who consented but no longer recognizes the child once the child is
born remains responsible to the mother and child. Further, it is impossible for anvone,

the child included, to challenge this filiation on the grounds that there is no biological
link.'#?

A child born as a result of medically assisted procreation has the same rights as a
legitimate child or a child conceived naturally if the couple that used the technologies is
married and the husband gave his consent.'™ Some countries specify that insemination
must have been performed under medical supervision,'’! while others require that the
birth certificate give no indication as to the method of conception.!??

2. Surrogacy

Many countries that attempt to discourage surrogate motherhood recommend that the
presumption attributing legal maternity to the woman who gives birth be applied to
surrogacy contracts.!3 Spanish law does not allow a woman to enter into a contract in
advance in order to renounce her maternal filiation.' The report of the Barreau du
Québec states that no preferential right of adoption should be granted to the spouse of

146, CoMMONWEALTH DF AUusTRALIA 1, 5. 80B; SourH AusrraLla L, ss 10a and 10d; WESIERN AUSTRALLA T,
ss 3, 5and 6; New Sourd WaLes 1, ss 3and 5; QUEENSIAND 1, ss 13 and 15 1o 17; NORTHERN TERRITORY 1,
5% 5A and 5D; VicToria 2, ss 10A, 10C to 10E; SpaIN 1, 5. 6, and SpsunN 3 at 242, CounciL oF EuroPE |,
guideline 14(2); UniTep KinGDom 2, 5. 28; CaNaba 2, rec. 3; QUEBEC 5, rec. 34, and QuUERkC 7, art. 581,

147, OnTARIG 1, rec. 19(1}.

148, Councie oF Eukoet 1 at 29, guideline 14(2); Lovistana 1. s, 188; Unrten Kingnom 5, para. 4.24, rec, 53
at ¥3; Ontario 1, rec. 19(3), Quesec 7, art. 580,

149, France 5. 5. 11 and pp. 29-30; FRancCE 3, ss 342-10 and 342-11.

150, CounciL of EUrore 1 at 28-29; ARKaNsas |, s, 9-10-201; FrancE 5 at 29 (legitimate child of husband,
FrancE 3, art. 312); Norway 1. para. 15(2); U~niTep Kincpow 5, paras 4.17, 4.24 and 7.6, recs 51,
53 and 56 at §5-86, and Unired KINGROM 6, para. 89; BRITISH CoLUMRIA 1, tec. 1: CaNanpa 3 at 33-34
and rec. 1; ONTARIO 1, tec. 21; SaSKATCHEWAN 1, 8. 3.

151. NEw York 1. s, 1: SaskaTcHEWAN 1, s8 2(a) and (b).

152. NEw SoUTH Wares 3, paras 11.1 to 11.4, NEw SoutH WaLEs 4, rec. 41 at 104; COMMONWEALTH OF
AUSTRALIA 2, rec. X: Spaln 1, 5. 7; FRance 5 at 29; BrumisH CoLumnaia 1, rec. |7; ONTARIO |, Tec. 20,
Canapa 2 at 16, rec. 4. See, however, UNiTEp KinGoowm 5, paras 4.25, 6.8 and 7.6, and UniTED
KinGpom 6, para. 90, which do not seem to reject recording the method of conception in birth records.

153, NEw SoUTH WALES 3, rec. 9 at 0-62; CounciL oF EUroPE | at 28-29 and guideline 14; Spary 1,5, 10:
U~itep KinGoom 2, 5. 27, and UsMiTED KINGDOM 5, para. §.20.

154, Seain 1, 5. 10, SpaN 2 at 237, and Seain 3 at 242,
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the biological father.!® In the United Kingdom, the Interim Licensing Authority
recommends that surrogacy by IVF between close relatives be avoided.’3¢ Finally, some
organizations would grant chitdren born as result of this practice the same rights of access
to information as adopted children or children born as a result of artificial insemination.!¥

In Arkansas, the biological father and his wife are recognized as the parents of a child
born under a surrogacy contract, although the surrogate’s name is recorded on the birth
certificate.'®® In Michigan, when a disputc arises, the party with physical custody of the
chiid keeps the child until a court, basing its decision on the best interests of the child,
determines otherwise.!*

The report of the Canadian Bar Association, which does not oppose unchallenged
gratuitous agreements, recommends that adoption and family laws be amended to facilitate
recognition of the social parents as the legal parents in this specific case. No visitation
or custody rights would be granted if the surrogate mother refuses to turn the child over,
and the surrogate may, if she keeps the child, claim child support from the couple who
refuses to adopt.'® The position and recommendations of the New York Task Force on
Life and the Law are similar: in the event of a dispute arising in the performance of a
gratuitous agreement, the court must award custody to the surrogate unless there is clear,
convincing evidence that the interest of the child would be better served by a different
order.!!

The Ontario Law Reform Commission favours regulating contracts by proposing that
maternal and paternal filiation revert to the applicant couple as soon as the child is born.
The surrogate could not change her mind; she must turn the child over at that time, if
necessary under a court order.%?

I1. Safety of Medically Assisted Procreation Technologies

Practical standards, record keeping and access to information, as well as donor liability
and remedies available to the child, are some of the issues addressed by the legislation
and reports surveyed, in the context of ensuring the safety of medically assisted procreation.

155 QUEREC | at 29-30 and rec. 21 at 39, Scc also NEw SouTH WALES 3, rec. 10 at 62-63.

156, Uniten Kingrom 4, puideline 13(k). See also QUEBEC 5, rec. 38, which opposes the practice of surrogacy
contracts with cmbryo transfer.

157. NEw SouTe WaLks 3, rec. 11; QUepkc 4 at 20,
1538, ARkaNsas 1, 5. $-10-201].
159, MicHIGAN 1, s, 722.861, section 11.

160, Canapa 2 at 26-33 and rees 94¢) 1o 9(h): the surrogate would have the same time as in the case of adoption
to decide if she wants 10 keep the child.

l6l. NEw York 2 at 136-37, and s. 4 of the Proposed Surrogate Parenving Act. The court must also determine
visiting rights and child support in relation to the current law. The burden of proof respecting the interests
of the child is greater than the preponderance of evidence but less than proof beyond all reasonable doubt.

162. OnTARIC 1, recs 49 and 56 to 59, See alse New York 2 at 99, which cites the Florida bill prohibiting
surrogates from revoking their consent te adoption,
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A. Practical Standards

Physical risks, limits on the frequency of use of gametes from a single donor and
consultation are areas in which standards are often proposed.

1. Physical Risks

To ensure the quality of gametes, the reports recommend that the following measures
be mandatory; psychological assessment of the donor and his or her motivation,'53 medical
examination of the donor,'%* screening for transmissible or hereditary diseases,!5* genetic
screening or family history assessment,'% blood tests for HIV (human immunodeficiency
virus) antibedies,'®? or repetition of HIV screening of the donor at least six months after
the donation, before the sperm is used for any purpose.'%®

Some countries require, or at lcast recommend, that only frozen sperm be used,'®
while others feel it is sufficient to follow the guidelines of the medical profession on the
screening and sclection of donors.!70

As to recemmendations on the storage of gametes and embryos, the maximum period
for storing gametes usually ranges from five to ten years.!”! The freezing of unfertilized

163. BriTisH Columera 1, rec. 10; Canapa 3 at 5, and Camapa 4 at 6; QUEBEC 5, rec. 14,

164, DELAWARE 1, 5. 2801; Onio 1, 5. 3111.33; UNITED STATES 1, guideline VII, and UNITED STATES 2 at 455,
UNITED KINGDOM 5, para. 4.18; BritisH CoLumBia L, rec. 113 Canapa 3 at 9-10, Canapa 4 at 5, and
CaNaDa 5 at 29-30, rec. 12; “*The Societies recommend that donors be required to pass genetic and medi-
cal screening tests as set by the professional society.”

165. Spain 1, 5. 5; CounciL oF EuroFE 1, guideline 5; Ouro 1, 5. 3111.33; UniTep KiNnGpom 5. para. 4.18;
SwEpEN 3; BriTise Corumpia |, ree. 11, Canvapa 3, rec. 2, and Canapa 4 at 5.

166. New Soute WaLEs 3, paras 5.12 and 5.15; QueeNsLaND 3 at I11; Spain 1, s. 5; CounciL of EUroeE I,
guideline 5; UNTTED STATES 1, guideling VIT, UNITED STATES 2 a1 458, and Onio 1, s. 3111.33; BriTisy
Corumara 1, rec. 11; Canapa 3 at 7-9, rec. 2.2, and CaNaDa 4 at 5-6. See also Quebkc 1 at 23, which
recommends the adoption of minimum uniform standards for selecting and matching donors.

167. UniTED STATES 1, guidelines ¥, VI and VII; UNITED KINGDOM 4, guideling 13(h); SWEDEN 3; CANaDA 1
at 27, and CaNADA 4 at 5; CANADA 5 at 38-39, rec. 22; Quesec 1 at 23; QuEesec 3, rec. 17, and QuEBEC &
at 61. The UniTep StaTes and the UNITED KINGTOM also recommend screening for hepatitis B.

168, Louisiama 4, s, 1062, 1; UNrTeD STATES 1, guideline VIT; SweDEN 3; CaNaDa 4 at 5; Quescc 4 at 13
and rec. 2.7, QUEBEC 5 at 89-92 and rec. 17, and QuUEBEC 6 at 43-45.

169. DENMARK 1 at 97; UNITED STATES |, guideline VII(D), UNITED STATES 2 at 448; Louisiana 4, s. 10621
{except for AIH); UN1TED KiNGDOM 4, guideline 13(1), UNiTep KiNnGDOM 5, para. 10.1 and rec. 30 atL 83
(except for AIH), and UniTED KinGDoM 6, para. 44; SwWEBEN 3; Canapa 4 at 5, Canaba 5 at 38-39,
rec. 22; QUEBEC 4 at 13 and rec. 2.7, QueBeC §, rec. 17, and QQUEREC 6 at 61,

170. NEw SoUTH WALES 3, paras 5.12 and 9.11, recs 4, 17 and 18; TINiTED KinGoom 3, para. 4.5 (for ATH);
OnTARIO 1, rec. 8 (recommends national consuitation, however, to ensure uniformity); SASKATCHEWAN 1
at 3, Canapa 2 at 19 (provincial gamete banks would ensure guality of gametes and select donots).

171. SpaIN 1, s. 11; CounNciL oF EURDPE 1, guidelines 7(2) and 7(3); FRaNCE 5, s. 10 and p. 23 — FRANCE 2,
L. 668-3;, UniTep Kincoom 2, 5. 14, UniTep KinGDom 5, para. 10.8 and rec. 31 at 83, and Untrep
Kincpom 6, para. 54. See also QUEREC 1, rec. 9 at 38, The reader will find in table 3, infra at 206-209,
a list of proposed time limits.
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eggs is often discouraged.'”? The recommended period for storing embryos ranges from
twelve months to ten years,'”? and eggs fertilized in vitro may not be kept for more than
fourtcen days.!™

The risks associated with multiple pregnancy, the number of embryos to be implanted
and their subscquent reduction have been the subject ot some commentary.'”> Further,
embryo donation or transfer from one woman’s uterus to another’s (whether by uterine
lavage or any other method) is generally discouraged because of its experimental nature
and the risk of pregnancy for the donor.'”®

2. The Frequency of Use of Gametes from a Single Donor

Controlling the number of times gametes from the same donor may be used has been
recommended, by restricting cither the number of uses or the number of children resulting
from the gametes.'”’” The objective is to prevent the risk of consanguinity and the

172, Spaan |, 5. L1; Unrrkp Stares 2 at 575; Norway 1, s 3; Uniten Kingoom 4, guideline 11 (ovurn freesing
is permitted, but subsequent implantation 1s prohibited), and UniTer Kincpom 5, para. 10.2 and ree. 9
at 81, QUEBEC 3, rec. 52.

173. S0UTH AusTrRAaLIA 2, paras 10(3) and 13(6); NEw SouTH WaLES 4, rec. 2 at 55-56, and rec, 22 at 86;
DenmaRk |, rec. 6.1 at 124; Spaw 1, 5. 11; Councit oF Eurepk 1, puideline 8(2); FRANCE 5, 5. 10 —
Francr 2, L. 670; Norway |1, s. 3; UniTep Kingpom 2, 5. 14, UNITED KINGpoM 4, guideline 8, Unrred
Kingpom 5, para. 10,10, rec. 32 at 83, and UniTep KINGDOM 6, para. 54; ONTARIO |, rec. 32; CANADa 2,
rec. 10(g); QueBec 1 at 32-34, QUEBEC 5, rec. 46.

174, SouTH AusTRaLia 2, paras 10(3} and 13(6} (the freczing period may not go heyond the point where the
cmbryo would normally be implanted); New SoutH Wairs 4, rec. 2 at 55-56 and rec. 15 at 72, Spain 1,
ss 15 and 20, CouncIL ofF Europe 1, guideline 17{2)b}); France 5, s. 1) — France 2, L. 672 {seven-day
period}; UNITED Kingpom 2, s. 3, UniTep Kincpom 4, guidelines 7 and 8, UNiTeD Kinooowm 5, para. 11.22,
recs 12 and 45 at 81 and 85, and UNITED KINGDOM 6, paras 33 and 34; OnTario 1, rec. 31; CaNaDa 2,
rec. 10{c); QUEBEC 1, rec, 27 at 3040,

175. DeNmark 1 at 100: reduction is permitted it medical eircumstances so require; Spain 1, s. 4: embryos
are implanted in numbers deemed sufficient for reasonable chances of pregnancy; UNITED KiNnGDoM 4,
guideline 12: the number of embryos to be implanted is limited to three: UNiTED KinGoom 3, para. 5.4:
the number of embryos to be implanted is left to the judgment of the physician; GERMANY 1, 5. 1: the
number of embryos to be implanted is limited te three; OnrTaRIO 1, Tec. 26: ne restriction on the number
of embryos to be implanted should be imposed; Quesec 5, recs 42 and 43, which accepts implantation
of several cmbryos, but is opposed to reduction.

176, SouTtH AusTraLla 2, paras 10(3) and 13(6); Councir. or EURoPE 1 al 27, guideline 12, UNITED STATES 2
at 548; SpaIN 1, s. 20; FRancE 5, 5. 10 — France 2, L. 669; UniTep Kincpoy 5, para. 7.5 and rec. 8
dt Bl; GerMany 1, 5. 1; CanaDa 5 at 24, rec. 8; Quepec 1 at 19 and rec. 4 at 38, Conera: OnTaRIo 1
at 146 and rec. L.

177. Spain 1, 5. 5; UNITED STATES 1, guideline VII(C). and UNiTeD STaTES 2 at 455; UniTen Kincpom 5,
paras 4.26 and 6.6, rees 23 and 27 at 82-83, Brarisn CoLumela 1, rec, 12; QuUEREC 4 at 13, rec. 2.4,
and Quegec 5, rec. 22. The following reports recommend a limit but do not set a figure: NEw SouTH
Wares 3, para. 9.15, rees 20 and 21; DENMARK 1, reg. 3.1 at 132 (to be determined by the Danish Board
of Health); CounciL oF EUrePE 1, guideline 10; France 5, s. 100 — France 2, L. 668-9 (1o be set by
order of the Minister of Health): Unimep KinGDoM 6, para. 87; Canapa 3 at 12 and rec. 2.4; Quesgec 1 at 24,
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transmission of diseases that current medical expertise does not make it possible to
detect.!”® Moreover, the Ontario report proposes to leave the number of times gametes
from the same donor may be used to be determined on the basis of the physician’s judgment
and the wishes of the parties.!™

3

Counselling

To assist the parties involved in medically assisted procreation programs, counsel-

ling is recommended in some countries'®® and mandatory in others.'8! For example,
legislation in the state of Victoria makes counselling mandatory before any procedure,
including gamete donation.!82

B.

Record Keeping and Access to Information

Record keeping and centralization of information, as well as access to information,

have been the subject of numerous recommendations.

Record Keeping and Centralization of Information

All jurisdictions agree on the need to keep records, but there are differing opinions

as to how they should be kept. Responsibility for keeping records may rest with the physician
or the clinic,!®? and in most cases a system that allows the donor’s file to be linked with

178,
179.
180.

181.
182.

183,

See, e.g., CounciL of Eurore | at 25-26.
Ontario 1, rec. 16

NEw SouTH Wares 3, para. 7.11, rec. 13; New Soutn WaLes 4, rec. 10 at 67-68; COMMONWEALTH
OF AUSTRALIA 2, tec. VI, DeENmark 1 at 99; UNCreDd Stares 1, guideline 1V, and UNITED STATES 2
4t 478 and 60S; Unrtep KinGDow 2, para. 13(6) and appendix 3, s. 3, Uniten Kingbou 4, guide-
lines 13{g) and 15(a), UNITED KINGDOM 5, paras 3.4, 6.6 and 7.7, recs 19 and 27 at 82-83, and UNITED
KmnGoon 6, paras 56, 60 and 77; BRiTisH CoLumata 1 at 10 and rec. 10; Canana 1 at 26-27, Canapa 3
at 26 and rec. 3.3, and Canvapa 4 at 6, QueEBEC 1 at 24 and rec. 5 at 38, Quesec 4 at 10, rees 1.5, 2.3,
2.5 and 3.1, and QUEBEC 5 at 58, rec. 36.

VicTora 1, s3 9 o 13A, 18; Seain 1, 5 2; CounciL oF Europk |, guideline 4(2).

VicToRria 1, 55 910 13A, 18. The counscllor must be approved by the minister. The physician conducting
the procedure must ensure that the couple, not just the person undergoing the procedure, have received
counselling and that follow-up is arranged.

SouTH AUSTRALIA 2, paras 13(3) and (6) (physician); NEw SouTir WaLEs 1, s. 16 (physician). NEw SoUTH
WaLES 3, para. 13.30 and rec. 37 (physician and clinic), and NEw SOUTH WALES 4, recs 27 to 29 at 90-92
{clinic); Councn. or EUroPE 1, guideline & (physician and clinic); SeaiN 1, s. 19 (physician); Unrrep
STaTES 2 at 448 and 768 (physician); UNITED KinGoom 4, guidelines 13(k) and 14(h} (climic); CanaDa 3
at 23-24 {physician}.
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the recipient’s but still protects anonymity is recommended.'® One Australian report
recommends that when a child is born as a result of a gamete or embryo donation, records
be kept indefinitely,!#’

It is often recommended that a central registry containing the records of donors and
children born as a result of medically assisted procreation be established and that physicians
and clinics be required to report to this registry.' However, there are fears about the
risk to anonymity that could result from such a registry.!%

2. Access to Information

The anonymity of the donor and the parties is a general rule followed by all countries
except Sweden,!®8 where donor anonymity has given way to the fundamental right of
children to know about their genetic origins.!®® Some state that information obtained from
donors enjoys the same guarantee of confidentiality as information obtained from
patients,’™ and the terms applicable to consent by the parties to the conditions governing
access to information are in some cases addressed.'”

The terms of access to information differ depending on whether the information is
identifying or not. Conditions that warrant disclosure of identity vary: if the person

184, UnIreDR Svares 2 at 765, Ouio 1, s, 3111.36; SweEDEN 3; BrinisH Covunila 1, rec, 16; Canapa 3at 18-25,
rec, 3.2; OnTario 1. recs 2203) and 22(5): QUEBEC 5, rec. 24, and QUEREC 6 at 60,

185, CoMMONWEALTH OF AUSTRaLIA 2, rec. Il See also SwepeN 1, 5. 3, and SwepeN 3: records are kept
for 70 years.

186. VicToria 1, 8. 22; QUEENSLAND 3, recs B(3) (xi}) and B(3) (xii}; COMMONWEALTH OF AUSTRALIA 2, recs 1V
and VII1; SpaIx |, s, 5; PENNsyYLvanIa 1, 5. 3213 UniTen KiNopom 2, 5. 31, Unrrep Kingpom 4, guide-
ling 13(b), UMiTED KiNGDOM 5, para. 13.9, rec. 16 at 81, and UniTED KINGDOM 6, paras 15, 79, 80 and
85: Canapa 1 at 27, and CanaDpa 2 at 24-25, rec. 5; QUEBEC 4 at 25,

187. New Soutn Wares 3. para. 13.30, rec. 37, and New Sourn WaLes 4, para. 5.52; CaNapa 3 at 23,

188, NEw SoUTH WaLks 1, 5. 14, NEw SouTn Wares 3, paras 8.2 and 8,13, recs 14 and 16, and New SoUTH
WaLks 4, tec. 34 at 97: QuEENSLAND 3, rec. B(3) (xiiiy; VicToria 1, 5. 23; COMMONWEALTH OF
AusTraLla 2, rec. [ DENMARK 1, rec. 8.1 at 125 and reg. 5.1 a1 133; Spain 1, ss 2, 5, 19 and 20; Counci.
oF EURroPE 1, guideline 13; UNITED STaTES 1, guideline VIl{c}, and UNITED Staies 2 at 445, 508, 525,
755 and 765. FRANCE 5, s. 10 — FrancE 2, L. 668-8, and FrRance 4, s. 378, Norway 1.5, 10; UNITED
Kincpom 2, 858 31 to 33 and s. 41, Unitep KinGpom 4, puidetine 13{]), UNTED KiNGDOM 5, paras 3.2,
6.6 and 7.7, recs 18 and 27 al 82-83, and UNITED KINGDOM 6, paras 83 and 84; BrimisH ColUMBIA 1,
recs Land 9, Ontario L, rec. 22{4), SaskaTcHewan 1 at 10 and s, 3013 Canapa 2 a1 24, and CaNaDa 4
at 10; QUEREC 1, tecs 15 and 16 at 38-39, Quesec 5, recs 29 and 31, and QUEREC 7. urt. 583,

189, SWEDEN 1, 5. 4, and SWEDEN 5 at 389: the child has a right of access to the donor’s complete file when
he is decmed sufficiently mature. See also DENmMaRrK |, rec. 8.1a at 125, and rep. 5.1a at 132, where
a minority of the members shared this view in cases of gamete or embryo donation.

190, New SouTH WalEs 1, s. 14, Now SouTtn WaLes 3, paras 8.13 and 14,10, and New South WALERS 4,
rec, 34 ac 97, OnTario 1, rec. 22020

191, Sce, e.p., COMMONWEALTH OF AUSTRALIA 2, rec. Y1I: the parties imust give their fornial consent 1o the
conditions of access to information before any procedure. QUEREC 6 at 60; the donor must be informed
of the type of information to which the child may have access; see alse SWEDEN 3.
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consents;!*? if there is reasonable cause or in extreme cases:'”? pursuant to a ruling by
a specific authority;!™ if there is a risk to life ar health;'%5 as part of the requirements
of the agency that performs the technologies or conducts research; and finally, in connection
with enforcement of the law.'"® Further, anonymity could be removed in the future in
circumstances that have yet to be determined.'®” Others already grant children who have
reached the age of majority access to identifying data on request.'%®

Children may be granted access to non-identifying information in donors files when

they reach the age of 18,'* when they reach the age of 14,2% or regardless of their age. 2

192,

193,
194,

196,

197,

198,

199,

200,
201,

SOUTH AUSTRALIA 2, 5. 18; NEW S0UTH WaLEs 1, s. 15 {the right of access is denied to children under
18 years of age. unless they are married). New SouTH Wares 3, paras 8.2 and 13.23, recs 15 and 32,
and NEw SouTH Warkes 4, rec. 31 at 92-93; VicToRIA 1, 5. 22; COMMONWEALTH OF AUSTRALIA 2, rec, VII,
aption 2 (the right of access may be excreised only where the child is 18, by written reqguest from a person
with a legitimate interest, and the parents must consent if the information requested concerns the child);
CanaDa 5at 35-37, recs 19 to 21; QuEBLc 3, recs 31 and 32 (the donor has a right to refuse the disclosure
of his or her identity, and the parcnts may refuse on behalf of the child if he or she s unaware of the
method of his or her conception).

COMMONWEALTH OF AUSTRALIA 2, rec. VII; UNITED STATES 2 at 445: QUEREC 1, recs 14 to 16 at 38-39,

New Soutn WaLEs 1, 5. 15, New SouThn WaLEs 3, para. 8.2, rec 15, and New SouUTH Warks 4, rec. 31
at 92-93 (on permission of the biomedical council); COMMONWEALTH OF AUSTRALIA 2, roe, VI Spaiy 2
al 237 (in the conlexl of legat proceedings). SwrpeN |, s 5 (in the context of legal proceedings where
paternity is in dispute); CaNADRA 2, rec. b (court order allowing access 10 provincial regisiry); QUEege 5,
recs 29 and 32 (access to physician and donor allowed where medical reasons so require, or court order}.

5. SraIn 1, 55 5 and 8 (proven danger to the life of the child; however, the disclosure of identity docs not

prove legal paternity}; Canapa 2, rec. 6 (access 10 provincial registry would be allowed only in cases
of medical neeessity): Canapa 3 at 27 {congenital or hereditary disease of the child where this information
affects the donor’s health); SaskatcHEwan | at 12 and s. § (for AID, the informaticn may be consuited
by physicians and medical staff or under their supervision; the information is admissible as evidence in
legal proceedings provided that the identiry of the donor is not revealed); Quesec 1 at 27, and rees 15
and 16 at 38-39 {on permission of the court, if to save human life or prevent maujor psychological problems
in the child; however, direct contact is not mandatory); (QUEBEC 5. recs 29 and 32 (access to physician
and donor allowed i necessary for medical reasons), and QUEBEC 7, art. 583.

SouTH AusTRALIA 2, 5. 18; NEW Soutn Waiks 1, s, 15, NEw SoutH Waires 3, para. 8.2, rec. 15, and
NEw SOoUTH WaLEs 4. rec. 31 at Y2-93.

CouxciL ofF EURcPE I, guideline 13 {member states may adopt legislation permitting access to the donor’s
identity and the method of conception}; UNITED KINGDOM 6, para. 84; QUERFC 6 at 60-61; VICTorla 4,
paras 3.14 and 3.36; NEw SouTH WaLEs 4, rec. 32 at U5,

COMMONWEALTH OF AUSTRALIA 2, rec. VI, option I, UsiTep Kingpow 2, s 31; QuEBEC 4 at 13 and
rec. 2.9, For more details, see QUEREC 2.

NEw SoUTH WaLES 5, rec. 11 at 66-67; UniTen KingDowm 5, paras 4.21, 6.6 and 7.7, recs 20 and 27
at 82-83, and UNniTep KINGDOM 6, para. 83, Sec also Spain L, ss 5 and 19,

(Cheesec 4 at 13 and rec. 2.9, Quesec 5, rec. 28,

NEw SoUTH WalEs 1, s. 17 (a persen having “*good cause™ based on welfare of health of a party may
have aceess to the information upon simple agreement with the holder of the records), NEw SoUTH WaLEs 3,
para. 13.23 and rec. 33, and New SoUtH WaLks 4, recs 30, 32 and 33 at 92-95 (the information may
be disclosed to the child, the denor or any person providing evidence of 4 ““good cause’™ or pursuant to
a decision by the biomedical council); VicToria 1, ss 20 and 23 and appendix 7; COMMONWEALTH OF
AUSTRALLA 2, rec. VII (written request to state registry by a persen with legitimate interest or by the parents
af the child il the child is 4 minor); UNTED STaTES |, guideline VII(c), and UNITED STATES 2 at 445;
UwiTED KinGpoM 2, 5. 31 (the information that may be disclosed to a minor is limited to the cxistence
of 4 genetic link with potential spouse; counselling must be offered); OnTaRIC |, rec. 22(7) (the issue
would be left to the discretion of the artending physician); CaNapa 5 at 353-37, recs 19 10 21; QUEDeEC 6 at 60.
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However, some require a medical reason, such as the discovery of a genetic or hereditary
disease.?"2 Finally, it is sometimes stated that the decision to tell the child about his or
her crigins is a private matter.2®?

C. Liability of Donors and Remedies Available to Children

In some countries, donors who intentionally conceal necessary information or give
false information are guilty of an offence.”™ However, France's draft bill states that
donors have no liability vis-a-vis the child 2

With respect to civil remedies, the creation of a specific remedy for children who
have sustained injury is generally not recommended because the physician continues to
be subject to the rules of tort law.20¢

Finally, it should be noted that the report to the Minister of National Health and Welfare
looks at the possibility of creating an agency to review any court actions resulting from
the birth of a child with a congenital deformity or scrious genetic disease .2

III. Medical Control and Regulation

Uniform state, provincial or national legislation or regulations arc recommended in
a number of jurisdictions,2”® while others prefer 1o leave some matters to the professional

202. CounciL ofF Evrope 1, guideline 13: Brrriss CoLumma 1, rec. 16,

203, See, e.g., COMMONWEALTH OF AUSTRALIA 2, rec. [ CANaDA 3 at 26, and ONTARIC |, rec. Z2(7); QUEBEC 5,
rec. 24,

204. New Sourd WaLes 1, s. |1, NEw SouTi WaLes 3, para. 5.18, rec. 5, and New SoutH WaLes 4, rec, 35
at 98; VicToria 1, 5. 27; OnTaRrwO 1, rec. 23, See also UnireDd STaTESs 2 at 245 (moral duty rather than
offence); Canaba 3 at 23 (protection ol donor anonymity is conditional on donor disclosing genetic and
medical information that to the best of his or her knowledge is accurate).

205. FRANCE 5, s. 11 — France 3, 5. 342-9,

206. NEw SouTH WalEs 3, para. 14.9, rec. 41, and New SourH Wairs 4, rec. 11 ot 69; Seain 1, 5. 19;
BrarisH Covrumpta 1, recs | angd 15; Onrarmo L, recs 22, 24 and 25; SaskarcHEWAN | at 4-3.

207. Canapa 3 ar 22,

208. Sce, e.g., NEw Soutd WaLES 3, para. 5.12, rec. 4 {recruitment and screcning of donors); ONrTario 1,
rec. 9 (recruitment and screening of donors), Canapa 3, rec. 2 and p. |5 (acquisition, storage and import
of human sperm); CaNaDa 2, rec. |{Ke) (tesearchy; Canapa 5 at 39, ree. 23: “'The Societies endorse
the facilities for the screening, storage and cltimate disposition of frozen donor sperm. Such facilities should
be reguired by fow to adhere to standards as provided by professional societies such as CFAS for the
medical/genetic screening of donors, sereening of sermen for STD and record keeping.”” femphasis added|;
Queber 1, rec. 2 at 37,
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judgment of physicians,?” ethics committees?' and working groups.?'! It has also been
recommended that some issues be studied 22 but most recommendations deal with medical
control and regulation of technologies,

A

Medical Control

There is a definite need for medical control of medically assisted procreation.

Legislation provides that the technologies are to be performed by physicians or specialists
or under their supervision, or in hospitals or authorized centres.?'> The reports require
the medical supervision or intervention of a physician, on the ground that medically assisted
procreation technologies are a part of medical practice®'* and, as such, must be carried
out in authorized centres or clinics.?'®

With respect to the storage, transfer and import of gametes and embryos, British

Columbia recommends the creation of a government-controlled institutional sperm

209,

210,

211.

212

213.

214.

215,

Sce, e.g., NEw SouTH WaLEs 3, recs 7, 12, 17 and 36 {consent forms, counselling, screening tests, record
keeping); UNIeD StaTes 2 at 755-808; OnTarie 1, recs 16 and 24 (frequency of use of gametes from
a single donor and access to non-identifying information); SASKATCHEW N | at 3.

See, e.g., NEwW SOUTH WALEs 4, recs 1, 2 and 21 and paras 5.9 to 5.11 (code of ethics for storage and
utilization of embryoes created by IVF); UniTep STatEs 2 at 778; UniTEp KinGoom 4, guidelines 13(a)
and 14(a) (every centre must have access lo a multidisciplinary ethics committee that includes women 1o
approve the technologies used); SWEDEN 3 at 389 (research and experimentation).

See, e.g., Unrtep KINGgDOM 5. para. 2.17 and rec. 38 at 84 (national working group made up ol health
services representatives and practitioners to establish guidelines for organization of services); (JUEBEC 5,
recs 60 and 61 (multidisciplinary task force to study embryo research and suggest guidelines to Minister
of Health}. .

See, e.g., UNITED STATES 2 at 735 (long-term impact on paticnis); Canapa | at 27-28 (infertility, impact
of mutagenic factors, origins of male factor infertility, screening programs for chlamydia and genorrhea),
and CaNADa 3, rec. 2.5 (long-term effects of donor selection criteria); QUEBEC 5, recs 6, 19 and 44 {canses
of and treatments for infertility, contraceptives, alternatives to early voluntary sterilization, improvement
of success rates with frozen sperm, risks of multiple pregnancy in relation to number of embryos implanted,
improvement of chances of pregnancy with only one embryo transferred); QuEBec 6 at 60 (inferulity,
fertility, contraceplives, allernatives to carly sterilization).

SOUTH AUSTRALIA 2, 5. 13; New SouTd WaLEs 1; VIcTorla 1, 55 7, 9 to 134 and 17; SPaIs 1, 55 18
to 20; LoulsiaNa 2, s. 128, Ouio I, s. 3111.32; Francre 1, s. 2; Norway 1, ss 2 and 14; SWEDEN 1,
5. 3, SweEDEN 2, 35 3 and 4, and SweDEN 5 at 388-89; Germany 1, 559, L] and 12,

NEw SouTH WALES 3, para. 4.7, rec. 2, and New SouTH WaLES 4, rec. 5 at 62; DENMARK 1 at 97 and
99; Council of EUroPE 1 at 20-21 and guideline 2; UNITED STATES 2 at 758-778; France 5, 5. 10 —
France 2, L. 668-2 and L. 675; U~iTep Kincpou 5, paras 3.1, 4.5 and 13.7, rec. 3 at 80; BriTisn
Corumera 1, rec. 6; Ovrarto 1, rec. 3; Cavana 2 at 17-18 and rec, 7.

SoUTH AusTraLIA 3, rec. 7; New SOUTH WaLES 3, paras 4.6 and 4.7, recs 1 and 2, and New South
Wares d, recs 1, 4 und 6; QUEENSLAND 3, rec. Bi 1) (iiiy: DENMaRK 1 at 97 and 99, CounciL or Eurore |
at 20-21 and guideline 2; France 5, 5. 10 — Frange 2, L. 668-2 and L. 675 (for IVF and embryo transfer);
UNITED KINGDOM 5, paras 4.16, 5,10, 6.6, 7.4 and 13.7, recs 3 1o 7 at 80, and UniTeDp KiNGDOM 6,
paras 15, 20, 21 and 27 (for AID, IVF, ovom donation and embryo transfer); Quesec 4 at 13, recs 2.2
and 6.2, QueBEC 5, recs §, 9, 36, 37 and 64, and QUEREC 6 at 60 (limit on number of centres), Contra:
OnNTaRIO 1 at 153 and rec. 4.
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bank.2'® The Barreau du Québec would prohibit the creation of embryo banks devoted
exclusively to storage for the purpose of donation or experimentation.?'” Most recommen-
dations state that only authorized gamete banks or institutions may engage in such
aclivities ?!®

B. Regulation of Technologies

A number of recommendations have been made concerning regulation of the
technologies used in medically assisted procreation.

In New South Wales, it is recommended that the Biomedical Council, a statutory
multidisciplinary agency comprising equal numbers of women and men, draw up a code
of ethics that would outline the conditions for obtaining licences and set clinical standards
and standards for research and the recording of information. The Council’s role would
be to advise the Minister for Health, inform the public, review the maximum storage period
for gametes and embryos, settle disputes over access to information, and approve research
projects. The overall authorization system would, however, be adiministered by the Depart-
ment of Health2!" There are no special regulatory provisions in the New South Wales
legislation on artificial insemination.22?

A statute passed by South Australia established the South Australian Council on
Reproeductive Technology, a multidisciplinary agency comprising equal numbers of women
and men. The Council’s role is to draft a code of ethics including clinical and research
standards; advise the Department of Health on matters relating to medically assisted
procreation and the conditions for issuing licences to practise; determine the conditions

216. BrimisH Corumsia 1, recs 19 and 21,
217. QuEesec 1, rec. 26 at 39,

218. DENMaRK 1, rec. 6.1 at 124 and reg. 3.1 at 132; SpaiN 1, 5. 20 (trade, import or export of embryos are
prohibited); CounciL oF Europe 1 at 20-21 and guideline 2; DELawagre 1, s. 2801, France 1, s, 2,
France 5. 5. 10 — France 2, L. 668-2 and L. 676-4; Norway 1, s 3 and 14; Unnew Kinagoom 2,
ss 3, 4 and 41, and appendix 2, s. 2, UNrTeD KinGpow 5, paras 13.7 and 13,13, recs 3, 17 and 50 aL 80,
81 and 83, and UNiTED KinGDoM 6, paras 27, 48, 49, 62 and 63, SweDeN 1, s. 6; Brrrisn Corumsia 1,
recs 19 o 21 (the creation of an institutional bank should be preferred over commercial and private banks
except those under federal government supervision); CaNaDa 2, rec. 8 (the CBA recomniends the creation
of provincial gamete banks), and Canapa 3 at 14 and rec. 2.5 (import of sperm by commercial banks
and creation of private banks outside the jurisdiction of a public agency are prohibited pending the adoption
of regulations setting out lederal quality standards); ONTARIC |, recs 17 and 18 (the OLRC would allow
banks to operate on a commercial basis as long as they are subject to government control); QUEBEC 1
at 25 and rec. 7 at 38,

219, NEw SOUTH WarEs 4, recs 1, 2, 4 and 6. Half the members of the Council would be women because
the impact of IVF is greater for women. See also NEw S0UTH WaLes 3, paras 4.6 and 4.7, vees 1 and 2.

220 NEw SouUTH WalLEs 1.
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for issuing rescarch permits; conduct certain kinds of research; and inform the public and
report to the Department and to Parliament. Permits and licences are issued by the Minister
for Health 22!

The legislation passed in the state of Victoria calls for a system of certification of
clinics and consultants by the Minister for Health, Research and research permits are
controlled by the Standing Review and Advisory Committee, a multidisciplinary agency
that advises the government on all matters related to medically assisted procreation and
prepares annual reports for Parliament 22

The Danish Council of Ethics proposes the establishment of a regulatory agency to
handle the approval of research projects and certification of ¢linics that wish to offer
medically assisted procreation services 223

In Spain, a statute dealing with all aspects of medically assisted procreation provides
for the establishment of a National Commission on Assisted Reproduction. The multi-
disciplinary agency would advise and work with the government to compile data and
establish operating criteria applicable to clinics and services. It may also be called upon
to authorize research projects.??4

In the United Kingdom, the first reports recommended the establishment of an agency
separate from the government that would have regulatory power and would be responsible
for monitoring and regulating infertility services, the storage of gametes and embryos,
research, licences, and a central register of information.22> As an interim measure, the
Voluntary Licensing Authority — now called the Interim Licensing Authority — a body
created jointly by the Medical Research Council and the Royal College of Obstetricians
and Gynaecologists, carries out the role of this agency by urging centres to seek certifica-
tion and apply for licences.”?® The new statute adopted in November 1990, the Human
Fertilisation and Embryelogy Act 1990, incorporates these recommendations by creating
a regulatory agency called the Human Fertilisation and Embryology Authority, which in
turn will set up onc or more cornmittees to issue and revoke licences and permits. In addition
to being in charge of the register of information, the agency will advise licensees and
establish a code of practice dealing with the welfare of the child and the conduct of activities
related to medically assisted procreation.??’

221, SouTtH AustRaLia 2, ss 5, 10 to 12; see alse ss 13 to 16, regarding the conditions for issuing permits
and the powers of the Department.

222, Viwetoria 1, 55 7 to 9A and 29,

223, DEnmark 1, rees 12,1 o 16,1 at 127-28. Regicnal agencies could also be established, see DENMARK |
at {3947,

224, Spav L, ss 14 to 16 and 21, Section 5 calls for the establishment of a central data regisiry.

225, Unrrep KiNGpoM 5, paras 13.3to 13.13, rees { to 3, 16, 17 and 50 at 80, 81 and 85, and UNiTED KINGDOM 6,
paras 13 to 27, 79 and 85.

226, Urirep KINGDOM 6, para. 9. See also UNITED KINGDOM 4 at 45 and 49.
227, Umiten KincpoM 2, 53 5, 8, 9, 23, 25 and 31,
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In Quebec, the repert of the Department of Health and Social Services calls for the
development of minimum clinical and ethical standards that would be incorporated in the
Department’s system of certifying and evaluating clinics. A provincial network of clinics
would be set up, and clinics would be responsible for compiling and publishing uniform
data on the services provided. Monitoring the evolution of practices would be left to the
academic community and to interesied agencies.?2® Also, the Status of Women Council
suggests that the Department of Health and Social Services set up a multidisciplinary ad hoc
committee to supervisc the development of certification standards that specialized centres
would have to meet, as well as mechanisms for evaluating, monitoring and checking the
quality of practices.??® The government should also set up an ethics advisory body
comprising representatives of society at large rather than experts, to advise and express
ethical opinions on medically assisted procreation.?*0 Finally, enabling legislation should
be passed.?!

Tn short, the agencies recommended to regulate medically assisted procreation have
similar responsibilities and structures,

Although the initiatives taken around the world to ideatify the issues raised by the
technologies used in medically assisted procreation vary in scope, our study of the legislative
provisions and recommendations seems to indicate that the advent of these technologies
is accepted with at least some reservations and that there is consensus on a number of
basic principles.

228, Qumeec 3, recs 65 to 6.

229, QueBEC 4 at 25, recs 6.1, 6.5 and 6.6. The number of certified specialized centres would be limited to
tive, the number of centres now in existence. At the end of the committee™s bricf mandate, the recommen-
dations on practical conditions would give way to standards issued by the Department for the recognition
of clinics. Periodic monitoring and evaluation would be needed.

230, Quesec 4 al 25-26, rec. 6.5. The mandate would include gualitative management of births, evaluation
and monitoring of practice and research, and distribution of information to the public. The agency would
be given access te the annual reports of certified centres so that it could conduct general evaluations of
the services provided. Women should be strongly represented.

231. QuUEBEC 4 at 26, Tec. 6.6.
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APPENDIX B

Proposed Contents of a Medically Assisted Procreation Act

Note

The following text is not intended to represent draft legislation on medically assisted
procreation. It was put together in order to provide a comprehensive legislative approach
to the control of most aspects of medically assisted procreation. In order to achieve such
a goal we did not take into consideration the division of powers between the various Jevels
of government. It is obvious that, within our constitutional framework, co-operative
agreements between the federal, provincial and territorial governments would be necessary
to put such control mechanisms in place. However, the details of such agreements would
take us beyond the scope of this working paper. In order to provide as complete a text
as possible, we had to be more affirmative than some of our recommendations, and we
took the position that agreements between the different levels of government would be
worked out.

Along with such agreements and legislation, provincial legislation would be neces-
sary to deal with such issues as parentage and succession.
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PROPOSED CONTENTS OF A
MEDICALLY ASSISTED PROCREATION ACT

SHORT TITLE

INTERPRETATION

In this Act,

““central registry”’
*certification’”

““certified clinic”’
“‘counsclling services™
““deposit’”

*‘donation”’

“embryos”’

“‘gamete’’

“genetic predisposition’”
“‘genetic trait™
**import™’

*‘inspector™”

“‘medically assisted procreation’
*‘national agency’’

etc.

DECLARATION OF PRINCIPLES

3. It is hereby recognized and declared that
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(a) medically assisted procreation technologies should be developed and used in
accordance with the fundamental principles of equality and justice and in a manner
that respects the sanctity of life and the dignity and inviolability of the person;

(#) the use of medically assisted procreation technologies to select or aveid the
transmission of genetic predispositions or traits is unacceptable except where
specitically provided for;



(¢) commercialization of medically assisted procreation is unacceptable;

(d) access to medically assisted procreation should not be limited on the basis of any
criterion that relates to the family status, marital status or sexual orientation of the
candidate:

(e) a person should have the opportunity through counselling services to be fully
informed prior to making a decision to use a medically assisted procreation technology;
and

(f) the establishment of standards for public safety in refation to the use of medically
assisted procreation technologies is essential,

ACCESS TO MEDICALLY ASSISTED PROCREATION SERVICES

4. Limitation on Access

No one should be denied access to medically assisted procreation services, unless cost
or scarcity of resources requires that candidates undergo a selection process. If a sclection
process is required, the family status, marital status or sexual orientation of the candidate
should not be used as selection criteria,

GAMETES AND EMBRYOS

5. Possible Uses of Gametes and Embryos

(1) Gametes. The possible uses of gametes should be limited to fertilization,
experimentation and destruction; however, fertilization should be prohibited bevond the
time limit on freezing prescribed by regulation [recommendations 6(4) and 12(2}] and
donated sperm should not be used for fertilization untjl the donor has been properly tested
for evidence of the AIDS virus |recommendation 11}.

(2) Embryos. The possible uses of embryos should be limited to implantation,
experimentation and destruction; however, implantation should be prohibited beyond

the time limit on freezing [recommendations 5(3) and 12(1)].

(3) Offence.

6. Selection of Gametes and Embryos

(1) Limits. To eliminate the possibility of eugenic practices, the selection of gametes
and embryos with specific qualities should be prohibited [recommendation 2}.
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(2) Exception. However, such selection should be permitted when the objective is
to prevent the transmission of serious genetic diseases [recommendation 2],

(3) Offence.

7. Commercialization

(1) Gamete and Embryo Donation. All commercialization of the donation of gametes
and embryos should be prohibited [recommendation 3(13].

(2) Exception. Only reimbursement of reasonable expenses incurred by donors should
be permitted [recommendation 3(1}].

(3) Gamete and Embryo Banks, Gamete and cmbryo banks should not be permitted
to operate on a profit basis [recommendation 3(2)].

{(4) Exception. Banks should be allowed to be reimbursed for reasonable costs related
to their operations {recommendation 3(2)].

(5) Offence.

8. Control over Gametes and Embryos in Case of Deposit and Donation

(1) Control over Gametes, Control over gametes should be vested in the person from
whom the gametes arc derived [recommendation 6(1)].
(2) Control over Embryos.

() Control over embryos should be vested in both partners, if each partner contributed
gametes used to conceive the embryos;

{(#y control over embryos should be vested in the partner genetically linked to the
embryos, if only one partner contributed gametes used to conceive the embryos; and

(¢} control over embryos should be vested in the bank or clinic in possession of
the cmbryos, if the gametes used to create thc embryos were both donated.
[recommendation 5(2)].

(3} Deposit of Gametes.

(a) The person with control who wishes to deposit his or her gametes for future
personal use should be required, before the deposit, to make a written statement
expressing his or her intentions as to the fate of the gametes;
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(b) the statement must include provisions for the fate of the gametes in such
circumstances as death of the person with control, abandonment of the parental project
or expiry of the time limit on freezing; and

(c) the depositor should be able to change his or her stated intentions regarding
the fate of the gamctes by making a written statement to that effect before the
gametes are used te create an embryo or used for any other intended purpose. [Recom-
mendation 6(2)].

(4} Deposit of Embryos.

(e) Before conceiving an embryo for future personal use, the person with control
should be required to make a written statement expressing his or her intentions as
to the fate of the embryos. If control over the embryos is vested in both partners,
their joint intentions are to be expressed in one written statement.

() The statement must include provisions for the fate of the embryo in such
circumstances as death of the person or persons with control, abandonment of the
parental project, expiry of the time limit on freezing, or divorce or other dispute
between the persons with control.

{c) The person with control should be able to change his or her stated intentions
regarding the fate of the embryo by making a written statement to that cffect before
the embryo is used for its intended purpose. If control over the embryo is vested in
both partners, both must agree to any changes. [Recommendations 5(1) and (2)].

{5) Donation of Gametes.

(@) The person with control who wishes to donate his or her gametes should be
required, before the donation is made. to make a writtcn statement conseating to the
donation and stating the conditions attached to his or her donation respecting the use
of the gametes; and

(h) the donor should be abie to withdraw his or her consent to the donation or change
the conditions by making a written statement to that effect before the gametes are
used to create an embryo or are used for another intended purpose. [Recommenda-
tion 6(3)].

{6) Donation of Embryo.

(@) The person with control who wishes to donate an embryo should be required,
before the denation is made, to make a written statement consenting to the donation
and should be able to attach to the staterment conditions as to the use of the embryo.
If control over the embryo is vested in both partners, their joint consent and conditions
are to be expressed in one written statcment.

{b) The donor should be able to withdraw his or her consent to the donation or change
the conditions by making a written statement to that effect before the embryo is used
for its intended purpose. If control over the embryo is vested in both partners, both
must agree to the withdrawal of consent or any other changes. [Recommendation 5(4)].
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(7 Offence.

9. Import of Gametes and Embryos

(1) Restriction. Importation of gametes and embryos should be restricted to certitied
banks. Imported gametes and embryas should also meet established national standards
[recommendation 14],

{2) Offence.

CLINICS AND BANKS

10. Restriction of Services

(1) Clinics. The application of medically assisted procreation technolagies should be
restricted to certified clinics [recornmendation 21(2)].

(2) Banks. Only certified banks should be permitted to store gametes and embryos
[recommendation 21(2)].

(3) Offence.

11, Counselling Services

Every clinic offering medicaliy assisted procreation services should be required to
provide counselling services whereby persons using these services may obtain information
and assistance from psychologists, physicians or other experts, either before, during or
after the technology is applied [recommendation {6].

12. Maintenance and Use of Records

(1) Obligation to Keep Records. Clinics should be required to keep records {on the
donor, the mother and the child) that allow physicians to link the donor to the recipient
while protecting the anonymity of the parties [recommendation 17(1)].

{2) Limit on the Information to Be Kept. Only the information nceded to attain
the following objectives should be collected: to permit access to medical and genetic
information that may be needed to obtain optimum medical care for the child: to meet
the psychological needs of the child; to ensure proper clinical reports and to permit studies
on the long-term effects of the various technologies used in medically assisted procreation
[recommendation 17(2)].
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(3) Protection of Confidentiality. Clinics should be responsible for protecting the
confidentiality of the information they hold [recommendation 17(3)].

{4) Access to Information/Anonymity. The legal parents or the child should be able
to request disclosure of nen-identifying information such as social information {about the
ethnic origin, profession, education, religious affiliation and interests of the donor, for
example). However, identifying information should be disclosed only with the donor’s
consent [recommendation 18].

{5) Exception. It should be possible to reveal to the prosecuting autharities the identity
of any donor who fails to provide information or who provides false information about
his or her medical or genetic history, for the purpose of a criminal prosccution related
to such failure or false information [recommendation 19].

(6) Offence.

13. Annual Reports from Clinics

(1) Obligation to File Annnal Reports. Clinics offering medically assisted pro-
creation services should be required to submit written annual reports to a central registry
[recommendation 9].

(2) Content of Reports. The minimum content of the reports should be set by
regulation and the data should be presented in the prescribed form [recommendation 9].
The clinics should alse be required to document and justify the number of embryos implanted
in each treatment cycle [recommendation 15].

{3) Offence.

NATIONAL AGENCY

14. Establishment of a National Agency
The federal, provincial and territorial governments, in conpunction with the profes-

sicnals involved, should establish a national regulatory agency on medically assisted
procreation [recommendation 22(1)].

15. Powers and Duties of Agency
(1) Establishment of Certification System. The national agency should establish

a system of certification for clinics offering medically assisted procreation services and
gamete and embryo banks {recommendation 21(1)].
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(2) Regulations. The national agency should be empowered to make regulations

[recommendation 22(2)(b)]

(a) prescribing the criteria for granting certification to a bank or clinic;

(b) establishing standards for the selection and screening of gamete and embryo donors
[recommendation 10], and prescribing the maximum number of gametes that may
be used from one donor [recommendation 13};

{c) establishing standards for the screening, storage [recommendation 10] and
importation of gametes and embryos [s. 9];

(d) prescribing time limits respecting the freezing of gametes and embryos |[s. 5];

{e) respecting the prohibitions pertaining to the selection of gametes and embryos
[s. 6] and to the commercialization of gamete and embryo donation [s. 7|;

(/) respecting the reimbursement of costs incurred by donors and costs incurred by
banks [s. 7];

{g) respecting the excrcise of contral over gametes and embryos, including the
attachment of conditions to donation and the expression of intentions in the case of
deposit [s. 8);

(h) respecting the composition and duties of counselling services established by clinics
[s. 11}

(/) respecting the maintenance of records by clinics and the contents of the records
[s. 12(1) and (2)];

{/) respecting the procedure for the release by clinics of identifying and non-identifying
information about donors [s. 12(3) and (4)]; and

(k) respecting the content of annual reports submitted by clinics to the central registry
[s. 13(1) and (2)].

(3) Additional Powers and Duties. The national agency should be given the following

powers and duties:
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(a) to take steps necessary to ensure compliance with the Act and regulations;
(b) to grant certification to a clinic or bank;
{¢) to inspect certified clinics and banks [recommendation 22(2)];

(d) to amend, suspend or revoke the certification of a clinic or bank that fails to comply
with the Act or regulations or with the terms of its certification [recommendation 22(2)];

() to establish a central registry which would collect annual reports from clinics and
make available to the public the statistics derived from it;

(f) to analyse medically assisted procreation success rates and other information
collected from the annual reports of clinics and compile statistics;



{g) to take steps necessary to prevent exploitation and commercialization in the area
of medically assisted procreation;

(M) to promote research and studies in relation to medically assisted procreation
technology, including research and studies aimed at reducing the number of multiple
pregnancies, at developing technologies that follow the normal cycle of ovulation
[recommendation 15] and at determining the long-term effects (medical and
psychotogical) of medically assisted procreation technology on children born as a result
of the technology [recommendation 20];

() to identify problems arising from medically assisted procreation on the basis of
national data; and

(j) to advise governments on matters related to medically assisted procreation.
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. Electronic Sunveillance (1986)
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. Criminal Intrusion (1986)

. Crimes against the State (1986)

. Hate Propaganda® (1986)

. Policy Implementation, Compliance and

Administrative Law* {1986)

. Private Prosecutions* (1956)

. Workplace Poftution (1986)

. Classification of Offerices (1986)

. The Charge Document in Criminal Cases (1987)
. Public and Media Access to the Criminafl Process

(1987)

. Competling Appearance, Interim Release and

Pre-triad Detention (1988)
Crimes against the Foetus (1989)
Toward a Unified Criminal Court (1989

. Plea Discussions and Apreements (1989)

Biomedical Experimentarion Involving Human
Subjects (1989)

Controlling Criminal Prosecutions: The Attorney
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. Double Jeopardy, Pleay and Verdicts (1991}
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*Oul of print. Available in many libraries.
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