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For my part, and with respect for the contrary view, |
consider that this old notion of roval immotity camor be
reconcited with owr modern undersianding of a
democratic state und af the right of cvery citizen 1o be
egual before the law.

Hugessen 1. in C.LA.C. v. The Queen.
Federal Court of Appeal, July 12, 1984,

| TRANSLATION|

Administrative luw is not, and cannet be. an ared of faw
like anv other . for it s an integral part of the study of
pofitical science which is concvrned with the problemy
raised by refutions benveen Government and the citizen.
authoriey and freedom. society and the individual.

P. Weil. Le droit adminiviratif’



Introduction

Following a recommendation contained in Working Paper 25, entitled Independent
Administrative Agencies (1L.R.C.C.. 19803, the Law Reform Commission recently decided
0 undertake a review of the legal status of the federal Administration.* Research along
these lines is in keeping with the Commission's fundamental concerns regarding the
clanfication and retorm of federal administrative law. However, events on the political
scene have provided more timely justification. The patriation of the Constitution has
maugurated an era in which Canada, now sovereign, is able to develop a public law fully
suited to the necds of our time. Accession (o sovereignty calls for a review of the legal
mcans enabling the Government and the entire Administration to formalize their speeial
pre-eminence. Defects which appear to be unacceptable in light of current trends in the
taw also justify the timeliness of this Working Paper.

This research is in the unusual position of being able to justity itself almost without
further reference to any external consideration. Quite apart fromi reasons connected with
soctal or political developments, two major problems make a thorough review of the
legal status of the federal Administration desirable.

The first of these originates in a luck of fegal unity, For historical, kegal and structural
reasons, a large part of the federal Administration is associated with the legal regime of
the Crown, which allows it to benefit from powers, privileges and immunitics which are
generally exceptional. The rest of the Administration is subject in principle to the ordinary
rules of the common law or the civil law. This has the effect of placing it on an equal
footng with private individuals. The federal Administration is thus subject to o dual
system. the only justifications for which are unfortunately history and continued legislative
improvisation. Most often. subjective judgments or political tactors are responsible for
the statutory promotion of certain offices or agencies o the rank of Crown agent. When
the legisiator has not heen sufficiently precise as to the status of such bodies. the courts
have often been forced to undertake the delicate operation of deternuning what rules will
apply to them. Over a period of time, in the absence of any general solution, the federal
Administration has become a complex mosaic of particularized regimes. This is especially
difficult for the public. which is often unabic to determine the legal status of the unit
with which it must deal. Additionallv, a widening discrepancy between the status of
certain bodies and the nature of their activities raises urgent guestions as to the coherence
and relevance of this dualism. There may not appear to be any immediate reason why
certain public enterprises engaged in activities of an industrial or commercial nature
should benefit from the legal position of the Crown. while others, performing functions
which are essentially public in nature. cannot claim any special status.

¢ The term Admannsination”” is used inthrs transJagion to refer wo the adminstative apparatos of the Fedveril
Cwwvernment — TR,



The second problem concerns the faifure of this status to move with changing times.
The legal position of the Crown has its roots in a period when a different logic applied
to relations between the State and the individual. Today, the Crown continues ta represent
i tegal reality endowed with many privileges, powers and immunities that are ditficult
to reconcile with the ideals of a society concerned about equality and democracy. As it
is the Administration which chicfly benefits from these exceptions (o ordinary law, the
Crown at once moves beyond this historical dimension to take its place among current
issues. In this context, additional rights and safeguards are being claimed for individuals
in their dealings with the Administration. Thus, if such individuals are 1o he granted. or
i they assert. a right to information and to confidentiality, to be given reasons Tor
administrative actions. to censultation and participation, and to safeguards. whether curial
or not. at various stages ol an administrative proceeding, many ol the privileges and
prerogatives enjoyed by the lederal Administration will quickly appear to be anachronisms:

[ TRANSLATION |

All of this machinery. with its advantages for the Government, is both anti-democratic and
outmeded at a time when Governments are responsible for some forty per cent of the coontry's
cconumie activity. (Tremblay, 1982: 774

Has it become necessary to initiate radical changes in order to dispose of what has become
obsalete?

While the need for a critical examination of the existing sitwalion is becoming,
increasingly apparent, the complexity of the subject is such that action should not be
taken too hastily. Caution and the desire to ensure @ minimum of accuracy in our analysis
meun that we must take a step back. The time i~ ripe for fundamental consideration of
this issuc,

At this preliminary stage. it may be observed thal an analysis of the legal status of
the lederal Administration overlaps with that of the Crown itsell, as these two entitics
are partly merged with cach other. The resulting confusion has always considerably
impeded any clear and coherent analyvsis of the sitzation. At the outset, theretore. the
Commission was confronted with several major problems. not vnly in attempting to
ditferentiate between these two realities, but also in developing a research programme
taking into account the problems inherent in the concept of the Crown. s privileges and
immunities have always constituted a (ormidable challenge to legal analysis. Any exam-
ination of the Crown’s legal position must necessarily cover a wide area of administrative
law. since this institution is the source of special rules in tortious fiability . contracts.
procedural privileges. Crown privilege. immunity from suit. the public domain, recovery
of debts, the applicability of statutes. execution of judgments and so on. The Crown thus
appears as the linchpin in developing a rational presentation of the principal legal factors
most directly affecting the Administration.

Although an initial understanding of the significance and ambivalence of this duality
between the Crown and the Administration helps to define the limits of this research,
several difficulties remain. First, the complexity and immensity of this subject preclude
the development of concrete proposals for change in the short term. In order to cover



the entire subject-matter. we have had to adopt an incremental approach. The complexity
inherentin each of the privileges or immunities of the Crown requires a series of specialized
studies. However, a preliminary analysis remains necessary. it only to clarify certain
fundamental paints, vutline a research program and avoid repetition. Hence this overview .
which is intended to lay the groundwork [or current and future research. It can be used
to formulate gencral principles and to develop a true theory of administration. The intention
at the outset was not to present concrete proposals for reform, but to leave these 10 the
writers of specialized studies.

Other problems make a discussion of this kind necessary. Currently no comprehensive
study of this subject exists in either Canada or the United Kingdom: this complicates
matters considerably in arriving at a coherent and precise perception of this area of public
law. In particular, almost no general theoretical explanation exists for these privileges
and immunities. So far, legal analysis has been devoted to descriptive classification rather
than any general assessment with a view o change. No doubt there is & certain leeling
of helplessness. in view of the abstract nature of the subject-matter and the extensive
research needed to clarify the confusion in this area. The situation is made even worse
by a formidable initial difficulty. that of correctly defining the concept of Crown for the
purposes of administrative law. At this stage of the research. therefore. we feel it is
impartant to leave aside mere deseriptive cataloguing and attempt to resolve certain
coneeptual issues, thus suggesting a framework for analysis in accordance with a generil
philosophy.

The Commission does not intend by this general approach artificially to devise a
new theory aof the State or of the executive function. On the contrary. this is © be a
statement of the present position. a basis for proposing a new status for the tederal
Adnunistration, thut would be better suited to the tegal and social circumstances of Canada.
adopting an outlook which is not limited to traditional law. In doing this, we need not
for the moment resart to political | sociological or economic analyses as such. In varying
degrees, legal analyses reflect the Canadian reality. Even within these limits. it is still
possible tar us to step buck in an attempt to list all the legal factors that may alfect the
fegal status of exccutive function. The source of these factars is still suffictently vniform
to suggest certain general principles in relation to the state of contemporary public law .
Any general observation is certainly not free from methodological dittficulties, in view
ol the vastness of the subject-matter and its heterogeneous nuture. On the other hand, o
long and detailed exegesis of cach privilege would probably produce only a List of particular
pictures without any common thread.

This fundamental reflection is all the more necessary as the existing dualism offers
a cheice. Since part of the Administration is not subject to any special rules. the guestion
arises whether this selution should be turther extended, or whether it should be regarded
as unsuited to administrative necessity, Such a choice could not be properly made on the
busis of an analysis limited to discrepancies within the existing system. The Administration
is a relational entity. constantly in contact with individuals. ks status, therefore. depends
largely on the nature of the relations it has with them. This indicates the need to develop
a general philosophy of relations between the Administration and the individual. which



can be the basis for a much more critical reappraisal of the existing regime. As neither
Anglo-Canadian nor British academic opinion has 1o date suggested any analysis of this
tvpe in the arca with which we are concerned. the reader should not be surprised by the
relative importance given to Québec writers, or by the novelty of certain points made.

The cxistence of apparently divergent interests does not facilitate the choice of
changes which should be made to the legal status of the federal Administration. The
Administration intervenes more than ever in economic and social lite. These interventions
require tools which are designed to deal with such wide responsibilitics. Hence, special
powers and privileges may be justified as a means of attaining these “‘public interest
abjectives.”” fn the interests of the entire community. the Administration may claim to
stand outside the general rule and enjoy a separate status, as the effectiveness of its
actions depends on the existence of immunitics and privileges. [ndeed, British writers
have not hesitated to state that the latter are “*essential’™ to government action (Harvey
and Bather, 1977; 228, Wade and Phillips, 1980 234).! Conversely. it can be said that
the trends in current law are largely favourable to expanding the rights and safeguards
of individuals when confronted with administrative action. The primacy of the rights of
individuals and civil liberties maght lead to the conclusion that the State should be less
powertul and enjoy no torm of special pre-eminence over individuals,

The first part of this Working Paper will therefore be primarily descriptive, explaining
the circumstances which have given rise to the present situation. It is important 10
understand why public law appears to ignore the tact that Canada has a highly developed
governmental apparatus. The absence of a modern and coherent status for the federal
Administration requires at least a minimum etfort to modernize the law (Chapter One:
Absence of a Modern and Coherent Status). Such a change can really only take place
with a methodology which reconciles the apparently divergent interests of the protagonists,
namely, Administration and individuals (Chapter Two: Toward o Methodology of Change).
This is how methods more suited to the present circumstances are likely to be found, and
Lo serve as a basis for developing a new legal status for the tederal Administration. The
oncness in the orientation of the specific research which the Commission intends to
undertake will thus give it the necessary coherence. Accordingly, the purpoese of this
Paper is to lay the groundwork for such a general plan.

1. More cautiously. Foutkes, 1982 2 notes that 1]t the community decides that public poser is necessary
o awhieve certain goals. then the appropriate authorities must be given the necessary powers,”



CHAPTER ONE

Absence of a Modern and Coherent Status

The concept of the Crown is of crucial importance in the arca under consideration.
since in large measure this is the institution that provides the basis for many privileges
and immunities. The common law and scveral statutes” have, by implication, recognized
the special status of the Crown in right of Canada and. by association, the special status
of a large part of the Administration. As the concept of Crown is derived directly from
feudal society. can it be entirely suited to the context of a technological and scientific
State in the late twentieth century? This refers to a long history which has seen the
prerogatives of the Monarchy gradually eroded in favour of Parliaiment. [ndeed, the use
ot the term “*Crown'" is all the more surprising, as it appears to conceal the transter of
the exccutive function from the person of the Monarch to a Government responsible to
Parliament. Although the concept of the Crown undoubtedly has a part to play in (he
operation of any contemporary State in the British tradition. it represents a complex and
ambiguous entiy which can only take shape through a historical review (Section 1 Origing
of the Current Situation) and an attempt at demystification (Section [1: Continuing Miscon-
Ceplionsg),

. Origins of the Current Situation

The legal status of the federal Administration is the result of a2 historical and insti-
tutional evolution which cannot be ignored when reform is considered. In Canada, the
combined effect of the particular way in which British institutions have developed on the
onc hand, and the cxperience with federalism and independent administrative agencies
on the other, has produced an original situation. The circumstances surrounding (he
development of this situation stems essentially from three principal causes. The organi-
zational problems peculiar to Canadian federalism and 1o the structure of the Tederal
Adnumstration cannot be separated from this hackground of the special way in which
the Crown’s legal position has evolved. It is thercfore necessary to consider the special
significance of the Crown in the United Kingdom before examining more specifically
Canadian issues.

20 See. for eamnple, the Cronn Liehifine At therematter referred o oas “the 1953 At



A, The Weight of Historical Tradition

The Crown is central to any analysis of administrative institutions. [t is thus tempting
te think that the present situation is essentially the result of history. and to discount any
other explanation. The historical approach does continue to have great importance for
this subject, sinee it enables us to understand the relative character of a legal system
which is the product of a thousand years of history, However. the present situation does
not appear 10 be exclusively the result of historical determimism, which would make any
attempt at clarification and rationalization futite. With this qualification, history can play
its proper role in explaining the strange paradox which has led to the Crown and a large
part of the Administration being granted a special pre-eminence.

I. The Existence of a Puradox

Paradoxically, both integration and separation of powers are inherent parts of British
public law. The survival ot the Crown dates from a penod in which all governmentul
functions Howed, in a more or less confused way, from the person of the Monarch. On
the other hand, many institutions have evolved decisively towards o regime of separation
al powers, in strict accordance with the thinking of Montesquieu. This rule can be casily
verificd with regard to the judiciary. which under the Acr of Setifement, 1704 was granted
many rights and safeguards to ensure its integrity and independence (Hood Phillips and
Fackson. 1978: 3773, Itis a truly separate and independent appendage of the State, although
the appointment of judges and the adninistrative organization ot the judiciary are the
respansibility of the Executive (Brun and Tremblay. 1982: 513). Nevertheless. the courts
are still “"the King’s Courts,”” mere extensions of royal justice.” As the lountain of justice.
the Monarch only delegates to her courts the power to state the law and to settle disputes.
On the surlace, theretore, the Crown negates the principle of the separation of powers.
since all governmental functions derive from the Sovereign,

fed Survival of the Unitary Principle

Historically, royal authority resulted in an integrated State. Legislative, judicial und
cxecutive functions proceeded directly from the individual person on the throne. Even
toduy. the Queen sits in her Parlisment, the courts arc the Queen’s courts. the Admin-
istration is a service of Her Majesty. the Monarch is the Head of State: she is defender
of the Kingdom as Communder-in-Chief of the Armed Forces. and Detender of the Faith
tde Smith. 1981: 99). Muny spiritual and temporal functions accordingly reside in an
institution which is absolute in every sense. since it s a supreme entity in which all the
tunctions of the State reside. This primal integration of powers dates back to the twellth
centary. a period when the King sueceeded in establishing his authority over leudal

A AN risdictions of vonrts are either indirect!y or nmnediately derived trom the Crown Their proceedings
-

are pencrally in the King's nime 7 (Blacksone. 1829 ¢ T
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suciety . becoming the First Lord of the kingdom. Under the reign of the first Plantagenct.
Henry 11 (1154-1189), in particular, an institution emerged which would have a decisive
importance on subsequent developments. Like the Monarch. the Curia Regis perfornied
a number of financial and judicial duties. and assumed administrative functions as well
(Harding, 1973: 38; Turner, 1968: 14). It appears to have been the embryo which was
later to become the Executive and the Administration in modern Britain., Accordingly. it
evolved as its functions became increasingly specialized.

Although the necessities of organization and operation naturally favoured such an
outcome, the coexistence of judicial and administrative functions within the same body
nevertheless led to mujor problems. At the outset, no really clear distinction separated
“the administration of justice™ from the management of finances and of the royal domain,*
All that can be said is that the former had some degree of ascendancy over the latter
because ol a specifically British cultural characteristic. As Bracton observed in the thir-
teenth century . “the king was the judex ordinarius of the realm. and his duty prime ef
principaliter was 0 judge™ (Turner, 1968: 9y, In addition. the independence of the
Judiciary was the result of & long development. since initially it merely perfornied «
specialized function within the same bady tHoldsworth, 1922; 144). Thus. under the
reign of King John, justice ceased to be dispensed on an itinerant basix and was centralized
in Westminster. Appeals [rom the commuon luw courts came o be heard by a small number
of royal judges attached to the Magnrae Ciria Regis. In their efforts (o handle an ever-
increasing flood of appeals. these judges gradually formed a specialized group known
genericaliy as the coram rege (Turner, 196%: 273 This body was ultimately to become
the Court of Common Pleas and the Court of King's Bench de Smith. 1681 141), This
dualism is still o be tound in the Privy Council, which contains a Judicial Committee:
“the Judicial Committee of the Privy Council is in form an executive organ, but it is in
fact an independent court of law™ (Wude and Phillips. 1980: 501, This integration of
powers 1s also reflected in the concept ol administrative tribunals. in which the separation
of administrative and quasi-judicial tunctions raises thorny problems (Garant, 1985: 132

thi Consequences of Relational Dependence with the Crown

Although British public law has undoubtedly evolved towards a system of separation
of powers, this original integration of powers nonetheless inhibits modernization of this
urea of the law. It presents two ditficulties which are far trom negligible.

On an essentially theoretical level. first. it must be observed that no activity of the
State is really independent of the Crown (Houod Phillips and Tackson. 1978: 313, This is
of course a legal fiction, similar to the one relating to the legal status of Canada before
(982, when it could not claim to be a fully sovereign State in law, although it had become

4. “The King's administrative maching was used, not oily to administer his estates. w collect his chiarpes
afas ey wore cilled. debis, but also. 1o earry into evecution his onders intended 1o setile disputes betaeen
private parties. and 1 administer justics i what are deseribed as pleas of the Crown, e, eriminal vases”
tEhrhch. 1921 191 Sec alao Strayer, 197y



enc in fact. Similarly. in the internal organization of the State all matters are transacted
as if the Monarch were omnipresent. the real embodiment of the State in all its parts.
This fact is clearly reflected in cusrent terminology. since we readily speak of Crown
fands, a Crown prosceutor, a Minister of the Crown, the Speech from the Throne, Roval
Assent, the Royal Mail,® or simply the Crown, when we mean the Government. Not
only does this constant reference to the Monarchy present problems in distinguishing all
these entities from cach other, but an effort is also necessary ta overcome a ¢lose relational
dependence with the Crown, which is reflected in filiations. privileges, immunities and
exceptional powers. In the courts. for example. the contempt of coust procedure can only
really be explained by direct reference to the Monarch. since the judges are punishing
behaviaur which challenges the authority of the Queen’s courts.® By a fiction, a contempt
committed with respeet to a judge is no less than an attack on the Monarch herself’
Nevertheless, parliamentary and judicial functiens have been clearly emancipated trom
Crown control (Mugna Carta. 1215 Case of Proclamations, 1611, Bill of Rights, 1689:
Act of Settfement, 1701). As such. they are not directly associated with the Crown.
although they may be managed by it through the tabling of bills and the appeintment of
judges. In the case of the Government and the Administration, this differentiation has
never been made. with the result that it s very difficult to conceive of executive action
as an independent concept.

The second problem, directly connected Lo the first, results from the very impos-
sibility of making a clear distinction between Crown and Government, Government and
Administration. and Crown and Administration. [n law, it is as if this trilagy were a
single unit. 1n the first place. this 1s the result of history. By a series of transformations,
the exccutive functions of the Curig Regis were transferred to the Council, then to the
Privy Ceuncil, and finally. as the result of action by James [[. who was opposed to the
Privy Council, to the Cabinet (de Smith. [981: 181). Under the leadership of Sir Robert
Walpole, this Cabinet in fact became “*the King's principal and trusted adviser.™" [n this
way by historical tradition and legal fiction, the Government and the Cabinet are associated
directly with the Crown, and the latter personifics the Executive and the Administration
above all. This is clearly shown by observations made regarding government institutions.
For de Smith. the civil service is defined with reference to the officers who make it up:

[A] civil servant is a Crown servant appointed direetly or indirectly by the Crown, and paid
wholly out of funds provided by Parliament and employed in o Department of government.
(1981: 185)

These Departments or Otfices usually have at their head a Minister of the Crown who
is responsible to Parlisment. The circle is thus complete. Civil servants, services, depart-
ments, Ministers and the Government are all merged in the Crown and benefit in various
witys from some or all of its privileges,

5. This term was tormerly used 1o refer to the British post office. In Canada, this phrase was replaced by
“Canada Post.” which since 19%1 has been the Canida Post Corporarion.

6. UThe courts, as arents of the King . denved their use of the contempt peser insuch cases from the presumed
cortempt of the Kmg's authority ™ (Watkins, 1467 136,



This complex situation raises two new problems for the present analysis. In terms
of reform of the legal status of the federal Administration. the legal regime of the Crown
15 the source of many privileges and powers for a large part of the Administration. Although
some of these privileges have only administrative consequences limited to administrative
law for all practical purposes (special rules regarding tortious liability. the power unilat-
crally to dismiss officers and civil servants, Crown privilege and so on}, others are morc
closely connected with the **public law'" aspects of Government (for example, the royal
Prerogative in the fields of defence and diplomatic relations). Is it then possible to make
a clear distinction between what is merely administrative on the ane hand, and what is
specifically governmental on the other?” Should we not take the risk that re-evaluating
the legal status of the federal Administration will require us at various points to re-
examine certain powers and privileges held by the Government, for the simple reason
that these two institutions are confusingly associated with the Crown? Since many priv-
ileges affect the entire executive apparatus, any possible modification of them will neces-
sarily have repercussions on each part of the Executive.

The other problem is also a rather delicate one. In a situation in which it is the
Crown which symbolizes and embodies the executive function, a study that purports to
be limited primarily to privileges of the Administration must necessarily innovate and
move away from tradition. In its most classic concepts, British public law leaves little
room for the concept of the **Administration’ as a separate entity with its own objectives;
and yet. the Administration exists (to paraphrase Galileo). [n functional terms and in
ferms of its organization and objectives, it constitutes a separate entity for purposes of
law and administrative science. The Admimstration is thus a collection of material and
human resources existing to give concrete effect to legislatior. manage public services
ol general concern and provide assistance benefits. In Canada. the federal State has an
especially large Administration which includes central units such as departments, inde-
pendent administrative agencies such as commissions, offices, and hoards, and certain
decentralized bodies and public enterprises better known as Crown corporations.® The
federal Administration is thus a distinct and tangible reality. It is the Administration
understood in this way that we will refer to in this Working Paper. without direct and
constant refercnee to the position it holds with respect 1o the Crown. In English. the
phrase “"public administration”” exists 1o refer to what is described as " Administration

7. [TRANSLATION]
“Evenif adisunchon is discermible between Government and the Administration, between the povernmental
and rthe administrative functions, the fact remains that in practice anyone w b attemapts 1o identify the rules
poverning the organization and operation of governmentat and administrative institations is faced with a
hady of rules aimong which it is difficolt w distinguish what appiies to the Government and what o the
Administration”” (Garant, 1985: 2).

K. Although this fact tends to be misunderstood ., public enterprises are also part ol 1he Administration. Indeed,
it British Columibria Development Corporation v, Fricdmamt (Ombudsman), | 1984] 2 8. C.R. 447: (198,
55 N.R. 298, the Supreme Court held:
There is nothing in the words administration or administrative which excludes the proprictary or
business decisions of povernmental organizations. On the contrary. the words are fully broad enough
o encompass all conduct cngaged in by a povernmental authority i furtherance of governmental
policy - business ar otherwise. (Dicksan J 3645 C R 1 311N R0



in the other Western cultures. The increasing use of the phrase *administrative law™’ to
refer o the law applicable to public services mukes the reference o their public nature
supertluous.

Despite all the contusion which still surrounds the concept of the Crown, therefore,
the Administration can. for administrative law purposes, be the subject of a study dealing
specitically with its status and the rules applicable (o it. This is still a difficult undertaking,
since historical tradition requires constant reference to the Crown, which holds a very
ambiguous position within the State. This imsttution, conceived and designed by canon
lawvers tespecially at Oxford. Paris and Bolognal. is increasingly ill-adapted to the
technological and scientitic State of the late twentieth century. Despite historical vicis-
situdes, however, the Crown continues to provide a special pre-eminence to all the
institutions directly linked to it.

2. Transter of Special Pre-Eminence

To the unwary observer, the Crawn may give the impression ol being a curiosity
without real consequences, nerely 2 retlection of the attachment of public law to British
tradition. In reality this institution cannot have a neutral role, since it still embodies o
very special concept of the executive branch. 1t makes possible o contincunce of the royal
pre-cminence over the functions or bodies directly associated with it. For the Adminis-
tration, this has two specific consequences,

Despite Dicey and the tradition influenced by him. the fact is that the present situation
purtly or entitely negates the concept of the rule of law. In its strictest sense, this rule
is that only Parliament und the courts can ol their own initiative alter the faw applicable
o individuals {Iicey, 1959: 193), In such a system. the Administration in theory has no
special powers, as il remains subject o Parliament and review by the courts, It thus
occupics @ lower place in the hierarchy than the toregoing bodies. and is given no special
status under public Law (Garner, 1929; Robson, 1952y, This is incontrast to the Continental
tradlivon of administrative law, where the Admimistration has a separate existence. and
it is thus possible to make administrative law a truly independent arca of study (David,
1980: ¥1: de Laubadere. 1983: 27). British law has declined to follow this route. placing,
special emphasis on freedoms of individuals, which could only be guaranteed by Parlia-
ment and the courts.” In theory, the purpose of British public law is to limit the powers
of the Administration. so far as possible. in order to ensure compliance with certain
political values.™

Y. Oncthe intluenee of the weas of Dicey, see, i partieular, Distel, 1978 do4.

L Phis fundaental concern alse appears clearly from reading British writers who put particular emphasis
an the themes of ““contrel,”” Upowers” and “limis " See, inparticubar, Garner, 1979 250 wha clearly
ansonciates the purpose of wdministrative law with the idea of control: T s not vur purpose to fist all the
nuny powers of the admmistration, but 1o discuss and explaim the extent o which and the means by
which thase powers are subject o some measare of control.” Bven to those who have moved away [rom
this stereotvped outlovk by abserving (hat the administration also appears as an instiution coneerned with
prosiding services amd benefits, the theme of control remains very impoedant. See, for example. the
mtreductony remarks of Foulhes, 1982 3
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There are not many who view this as a realistic description of the reality. For o
long. lawyers have refused to recognize thut the rule of law was a general standard to
be achieved by the State. Like the Rechusstaar of the German jurists. the rule of Law 1y
above all the expression of an ideal of public law. despite the mauny achievements which
have already been made in this direction. Historicalty. the rule of law is seen as an
instrument for doing away with the legal sequelae of the medieval State, which was
distinguished by the absolute pre-eminence of the executive branch. The contribution of
Dicey was to understund and rationalize the evolution that took place over two hundred
years (1688-1889) and to formulate a legal rule better suited 1o 1he liberal society of his
timne. The Diceyan thesis may thus be seen as « historical review leading to the making
of u new departure based on the supremucy of Parliament. Has this wim been achicved?

While Dicey's ideas, as we know, soon hecame accepted dogma in law schools.
British law has not in fact moved completely through this transformation, althowgh many
already regard it as an cestablished fact. By its association with the Crown, the Admin-
istration has acquired a special position which is in conflict with this too reassuring view.
Interms of sovercignty within the State, the Crown is, whatever anyone may sav. primirs
inter pares. As a result of the function of the Queen as Head of State, it is hicrarchicully
superior to Parliament and the courts. The main result of this special position is to give
it an cxtraordinary status. [t is too easy to forget that, as in its heyday in the thirteenth
century, the Crown is still **above the Juw.™" Strictly speaking. unless there is an express
statutory provision to this effect, or the theory ol necessary implication can be applicd.
the Crown is not bound by statutes despite having given its assent 1o them. "' On a practical
level, the Government exercises political contrel over Parliament. The Crown can then
confer on 1tself any privileges it wants, or preserve the privileged position it enjoys at
common law. Its many privileges and immunities often have the effect of placing it
outside the ordinary rules of private law. In the courts, it can in many areas claim the
benefit of a separule system of law (Chitty, 1820 Robertson. 190%; Williams. 194%;
Curric, 1953).

The Admimistration. which benefits from the legal status of the Crown, is given a
special pre-eminence under English public law (the first consequence) which de frcre
places it above other bodies of the State. thus creating exceptions to the application ang
meaning of the rule of law (the second consequence). In other words, the British maodel
of Administration is reguluted in many cases by special regimes which apply only (o it,'*
and which are often extraordinary by comparison with the French or German solutions,
in which much greater progress has been made in subjecting the Administration to the
law and judicial control. In Canada. this disparity between reality and the general prin-
ciples of public law i all the more crucial as this country moves toward a written legal
system. There would thus appear to be u contradiction with the new Canadian Charrer

o lo particular the Crown s not bound by an Act of Parliament ualess the Act so provided expressly or
by necessary implication™” {Foulkes, 1982 12y,

12, Brinsh academic imalysts nonetheless affect 1 belics e the comrary, vhserving that public law is an integral
part of the peneral vorpis of the common law 1Garner, 19790 250 The comumen Lew nevertheless dovoles
a whole group ol special ndes to the Crown,



of Rights and Freedoms. which expressly recognizes the rule of law in its Preamble.'”
The differences with the British situation. howcver. go even further. Not only does Canada
have a federal structure, but in addition the growth of its Administration has been marked
by the creation of independent administrative agencies. These two new factors have had
the elfect of considerably increasing the complexity of the legal status of the federal
Administration.

B.  Complexity of Canadian Institutions

Beginning early in this century, a progressive tragmentation of the federal Admin-
istration has resulted in a lformidable extension of the special privileges which might have
been expected to be reserved for the Government alone. 1t has been as if the Crown had
made an oil spill that continued to spread through intermediaries. First of all, the central
Administration is associated with the Crown," each department having at its head a
“Minister of the Crown,”” who often represents the administrative unit he heads in
adversarial proceedings. unless it is simply represented by the Crown itself through the
Attorney General of Canada. [o the case of independent administrative agencies, a quick
survey shows the importance of the Crown's {egal position (L.R.C.C., [980: 152} not
only arc many of them expressly given the status of Crown agent by statute — for
example: Northern Canada Power Commission (s, 4(1)): Science Council of Canada (s
L3¢11): Navonal Capital Commission (s, 4011 National Rescarch Council of Canada (s,
901 Medical Research Council ¢s. 13011 National Harbours Board (s, 3¢2)); Unem-
ployiment Insurance Commission (s. 6{1)): 8t. Lawrence Scaway Authority (s. 3(2))
Royal Canadian Mint (s. 5(1)); Canadian Livestock Feed Board (s. 9(1) of the Livestock
Feed Assistance Act). Canady Employment and immigration Commission (s. 10(1));
Social Sciences and Humanities Research Council (5. 16(1)): Natural Sciences and Engi-
neering Research Council (s. 37(1)): Agriculteral Stabilization Board (s, 4(1)); Atomic
Energy Control Board is. 3); Canadian Broadeasting Corporation (s, 400 1) of the Broad-
casting Act) — but in addition there 1s an impressive number of special provisions partly
extending Crown privileges to the remainder (Dyke and Mockle, 1883). For all practical
purposes, the legal status of the Crown applies in varying degrees to most federal bodies,
including Crown corporations. Observing the qualitative and quantitwtive significance ol
this status within the federal Administration demonstrates the urgency of a critical review.
This secems all the moere necessary as the operation of federalism has only served 1o
increase the scope of its special immunities. Logically. it is this purely State aspect of
the matter which must first be considered.

13 Whereas Canada 1s founded upon principles thit recognize the supremacy of God and the rule of law .

14 “Whar we do have s the Crown, which represents the sum total of powers of the central government,
ar we mady suh that central government is carricd on in the name of the Crown’™ (Foulhes, 1982 N



L. The Impact of Federalism

This briet review of the British tradition has partly indicated the place the Crown
holds in the ““internal™ workings of the tederal Administration. Confusingly, it is the
very status of this Administration which is assimilated to the Crown. This is the result
of history. since originally Canada was a colony. the territory and inhabitants of which
were governed directly by the Crown. In the absence of any action by the British Parlia-
ment. this colony was entirely subject to the exercise of the royal Prerogative. and roval
proclamations could even have statutory effect (see The Roval Proclumation, October 7,
{764}, The British Crown exercised this power through a colonial povernor, the Governor
Cieneral of Canada. This official thus enjoyed extraordinary and almost unlimited powers
over the internal administration of the colony. However, the adoption of several British
stututes (The Quebec Act. 1774, The Constitutional Act, 1791, The Union Act, 1840) had
the effect of altering the legal status of Canada, which gradually scquired a parliamentary
system of the British type. This evelution occurred in the century between the Treary of
Parts. 1763 and The Constitution Act, 1867, the latter protoundly modifying the status
ot the Governor General by providing for the transfer of many privileges and tmmunitics
of the Crown t the Government (the Governor General in Council) (The Constitution
Act. 1867, 3. 12). The creation of the parliamentary system took place by transposing
the British rules governing relations between Parliament and the Exccutive (in particular
the fundamental statutes of the seventeenth century). In theory, the constitutional position
ol the Crown is thus essentially the same in Canada as in the United Kingdom,

In Canada. however, the reality is more complex. Unlike the situation in a unitary
State such as the United Kingdom. federalism has resulted in a tragmentation of the
Crown. Her Majesty also exercises supreme authority in respect of cach of the Canadian
provinces. with the result that there are cleven separate Crowns cach having its own
artificial legal personality.

Canadian federalism has thus given rise o a situation which does not lend itsell
readily to analvsis. How is one to express the fact that there are cleven Crowns in onc,
vet Her Majesty remains a single person'” although eleven persons coexist in her, with
separate legal personalitics” It is a truly theological mystery. which ultimately can only
be cxplained by a comparison with the notion of consubstantiation. Although in essence
the Crown continues to be sole and indivisible,'™ the Crown in right of Canada and the
Crown 1o right of the ten provinces are still completely sepurate entities, Their privileges
and immunities can be raised against each other, although the Crown in right of Canada
has a pre-eminent posttion which has been decisive in the development of Canadian
lederalism.

15, Her Malesty is an antilicial person in addition to being @ physical person. More preciscly, she i a
Teorporation sole.”" See Maitland. 1901 and Kuntorowicr, 1957,

16, Cuppaidge. 1953-54: 5396 (X Connell. 1957 105, As Mundell puints ool ' Her Majesty is the sanke
person at e head of cach of her two tvpes of povermiments an Canada™™ (1960 T,



For the federal Administration. this rather complicated situation carries with it two
new henefits. As the Constitution gives the provinees exclusive jurisdiction over private
law and judicial procedure. the Crown in right of the provinces is governed by specifically
provincial provisions. The Crown in right of Canada, on the other hand, can benefit trom
new privileges and imnwnities which are not necessarily contained in the federal statutes.
It can take advantage ol provincial enactments in issues arising in o province, unless
there is an express provision to the contrary in a lederal statute. As the federal authorities
have no jurisdiction o regulate the conduct and procedure of curial proceedings in
provincial courts, the Jegal stutus of the lederal Administration is considerably strength-
ened by these provincial enactinents.'” As the lutter often vary from provinee to province.,
the status of the federal Administration becomes even more ambivalent and ultimately
loses what Little unity it stll possessed. To internal incoherence is added external frag-
mentation,

The other more serious difficulty results from (he privilege ot non-applicability of
statutes 10 the Crown. At the federal level. the wording of section 16 of the Interpreration
Acr confers this privilege absolutely: **No enactinent is binding on Her Majesty or affects
Her Majesty or Her Majesty's rights or prerogatives in any manner, ¢xcept enly as therein
mentioned or referred t.”" This wording indicates that the Crown in right of Canada is
superior to any law which does not mention it expressly or by necessary implication, '™
This has produced a whaole body of decisions und academic analysis concluding that
provincial legislatures cannot bind the federal authorities by use of the word **Crown. """
This rule was clearly laid down by the Supreme Court in Gawthier in 1917, Certainly,
such an immunity has unfortunate conseyuences. In various areas, the federal Admin-
istration may infringe provincial statutes while enjoving a complete immunity . This was
true in the case of Eldorado Nuclear, a Crown corporation within the meaning of subsection
3chy of the Government Comipanies Operation Act. An attempt by the Government ol
Ontario to make it subject to environmental protection provisions proved to be futile.
since the Crown in right of Canada is not bound by provincial legislation (R. v. Eldorado
Nuclear Ltd. (1982), 128 DR (3d) K2).

Federal public enterprises (R. v, Eldorado Nuclear Lid. and Uraninm Canada L.1d.
(1983 2 §.C.R. 351 can also be expected to assert their administrative independence
and plead their immunity in the event of any issue based on the application of a federal

17 Brtish Columbia: Crown Proveeding Act: Alberta: Proceedings Against ihe Crown Acr: Saskatchewan:
The Proceedings aeainst the Crenvn Act, Manitobia: The Proceedings Against the Crown Acr: Ontario:
Procecdmgs Avarnss the Croven Act Québed: secuons 94 we 100 ot the Codde of Civif Procediree. New
Brunswck: Proceedings aearmst the Crown Act, Nava Scolia Proceedinmes aearast the Cromn et Prince
Buward Island: Cronon Preneedings Acr, WNewtoundland: Plre Proceedings gvamse the Crown Act,

I8, On the principal cuses in whieh this mmunity is exprossly recognized. sec: Bowanza Creek Gofd Mining
Ceompany v The King | 1916] | C A 566, Provinee of Bombay v, Municipel Corporation of the City of
Hombav, [1937] C. AL S8, Her Magesty The Queen in Rigfi of the Provinee of Alberta v, The Coneddiun
Fransport Commission, [197%] | 8.C.R. 61, Onthe historical origing of this immunity. see, in particular,
Street. [948: 362,

1% This is i problem peculiar to federat systens which lave retained the tradinon of British public law. For
comparison between Australia and Canada. sce. in particular, MeNuoien, 1977 15 See Gauthier v, The
Aiag (1970 56 5 CR 170



statute. This is. in tact, what occurred with Eldorado Nuclear and Uranium Canada.
which were recemly prosecuted by the Attorney General of Canada for infringing the
provisions of the Combines Investigation Act. They set up their status as Crown agents,
arguing chiefly that like Her Majesty they could not be the subject of & criminal prose-
cution, and that in any case, under section 16 of the Interpretation Act, the Combines
Tivestigarion Act does not apply to the Crown and its agents. The Supreme Court accepted
these arguments, noting that the administrative independence of these enterprises did not
prevent them from claiming the status of a Crown agent. since in the particular case in
guestion they were acting within the scope of the purposes mentioned in the statute and
so retained the immunity they enjoyed in principle. This case has thus created a new
paradox, since association with the legal status of the Crown has essentially given these
public enterprises a distinct position capable of frustrating the will of the central Govern-
ment. Curiously. the rule of non-applicability of statutes to the Crown worked against
it. since in this case it failed in its atlempt to make its own agents subject to the general
rule of law established by purliamentary legislation.

This tvpe of contlict. piing the Crown against itself in criminal proceedings, may
seem surprising. at keast at fiest sight. It the component parts of the tederal Administration
which are associated with the legal status of the Crown become merged in its legal
personality, it might scem unlikely that disputes would arise between these various
cmbodiments of the sume Sovereign, However, in a modern governmental context this
apparent unity remains a fiction. First, it should be observed that such internal cohesion
would require a degree of centralization which is not possible with the existing structure
of the federal Administration. More significantly. the rule of non-applicability of statutes
to the Crown, when incorporated inta a decentralized structure, whether federal or other-
wise, can only serve to demolish the rule of indivisibility. as was clearly demonstrated
i the second Efdorado case. The problem is a similar one with respect to the Crown in
right ol Canada and ol the provinces. As il is above the law, cach Crown. federal or
provineial, or each agent of the Crown in right of Canada, in law falls outside the SCOpe
ol a legislative rule which is supposed (o apply to all: this amounts 10 making euch one
subject to a different system of law. Since cach can claim to avoid the ordinary liws of
Parliament by pleading its immunity . the possibilities of contlict or oppasition within the
Crown itself are quite real,

Aside from the disputes which have traditionally characterized federal-provingial
welutions, therefore, this immunity has considerable significance in administrative law
terms, The federal Administration is indeed ““above the law.”" especially in relation to
provincial regulation. which even further extends the scope of its extraordinary position.
In this sense. certain commentators have been right to argue [TRANSLATION] ““that in
Cuanada we live under a system of partial rule of law, since the federal Government is
not bound by provincial law' (Brun and Tremblay, 1982: 491). What is worse, this
immunity is directly contrary to the principle of equality under the law, as now established
hy section 15 of the Canadian Charter of Righits and Freedoms. [ is therefore obviously
necessary o move towards a solution which is more in accordance with the rule of law
and the principle of equality. as these are now to be a fundamental part of Canadian
public law. Undoubtedly, the problem of the application of provincial cnactments to the



federal authorities raises difficult questions of adjustment and is really a political one in
many respects. However. this is not sufficient reason to abandon the search for more
appropriate solutions. If the federal Government is not subject to laws, whether provincial
or tederal, it is no exaggeration to say that such a situation is incompatible with the spirit
of a liberal regime and the very idea of law. Even in the Continental tradition of admin-
istrative law, the Administration is far from having such extraordinary privileges, which
suggests that the unaceeptable nature of the existing situation should be lurther examined.

2. Fragmentation of the Federal Administration

The system of Crown agents has tremendously enhanced the Crown's legal position.
Hspeciully since the end of the last War, the legislator has regularly conferred the Crown's
status on independent administrutive agencies with widely varying purposes. The situation
is Turther confused by the variety of terminology used to refer to entities, some of which
are similar and others of which are not. We need only mention such phrases as *'Crown
agents,”” "Crown corporations.” " public enterprises.”” “public corporations,” 'Crown
agencies.” All these bodies do not perform similar tunctions. Although they have a legal
stitus which is often the same by being associated with the Crown, they are still too
numerous, and this justifies a division to facilitate an understunding ol the subject.

On a quite general level, the most widespread distinetion is that based on the nature
of the activities in question. Although we do not necessarily approve it, the distinction
suggested by the Lambert Report {Roval Commission ... 1979} between “independent
decision-making and consuitation bodies™ and “*Crown corporations’™ seems the most
satisfactory.™ The first grouping includes what are really ““administrative agencies™ in
the fullest sense, since these are independent bodies exercising purely administrative
functions (which does not preclude properly administrative decisions being made in
accordance with rules and saleguards of a judicial nature), which connect them closely
with the central Administration (such as the Canada Labour Relations Board or the
Canadian Transport Conunission). In the second. the industrial and commercial nature
clearly predominates (such as Loto Canada or Via Rail). This distinetion is very signif-
icant, because the association with the Crown's legal position does not have the sume
implications in both cases.

(a)  Independent Administrative Agencies

In the traditional sense independent administrative agencics. as their name indicates,
are independent bodics which have a separate status and exist to ““perform functions af
a purely administrative nature.”” They are tor the most part what Garant has reterred to
as [TRANSLATION| “"quasi-departmental bodies and government agencies™ (1985: 93), but

2y This division contipugs (o by significant aithoogh the Commission has placed under these two headings
sgencies which do not appear to Tall within them or which should be in sone othier calegory. See, in
particular. the comments of Gélinas, 1979 845,
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do not include public enterprises. In its Working Paper 25 (L.R .C.C.. 1980). the Commis-
sion ook a restrictive approach and was concerned primarily with bodics exercising quasi-
wdicial and regulatory authority. Despite all the ambivalence still surrourding the concept,
in the final analysis it is custom and attitedes which give independent administrative
agencies this restrictive meaning, since in fact the designation immediately calls to mind
the Unemployment Insurance Commission. the National Encrgy Board. the Canadian
Radio-television and Telecommunications Commission. the Atomic Energy Control Board
and many others (L.R.C.C., 1985: Appendix A). In essence, these bodies perform duties
which are judicial or administrative (the granting function, regulation, policing and super-
vision}. the purpose of the latter being the issuing of a benetit or a preseription. ™ Although
the picture sometimes includes certain activities of an industrial or commercial nature,
the category is still valid. These activities are usually a part of the Government, which
seeks to confer a special scope and significance on them by making scpurate administrative
authorities responsible for them. Even though the latter **seem to spring up everywhere™
(L.R.C.C., 1980: 8), they are fundamentally similar for administrative purposes. Such
bodies are generally associated with the legai status of the Crown and are often desipnated
Crown agents. In matiers of position and status they arc an cxtension of the Crown.
which cnables them to enjoy a special pre-eminence and exercise 4 control or regulatory
function which, in theory. should be exercised only by the Executive. Their purposcs
and status are therefore closely associated and give them a special nature reflected primar-
ily in their administrative and budgetary independence.

This independence should not, however. obscure the important part these organi-
zations play in the work of the executive branch. In some cases. they are even cxtensions
of the central Government, which then cxercises a controlling authority which has been
culled into use many times (Garant ez of., (977: 466). The palitical importance of the
powers conferred on them and their association with the Crown's legai position both show
that they are in many respects part of the process of Government. Accordingly, any
review of the privileges and immunities held by these organizations cannot be separated
from a general analysis of the executive branch. and in particular of the federal Admin-
1stration as a whole. A closer examination of their legal position also demonstrates the
urgent necessity of seriously considering unification of the egal status of the federal
Administration. By unification we mean the application of a uniform legal system of
rights. privileges and immunities throughout the Administration for the purpose of consist-
eney and clarification. Inconsistencies abound in the field of independent adminisirative
agencics. For the same function, an agency may be a Crown agent or it may have no
special status.** For example. an independent agency may in peneral not be regarded ax
21 These are the functions which have been primanly vonsidered by acadeniic unaly sis. as can be seen Trom

the text by Brown-fohn, 19K1: 86 1.

For example, section 10 of the Farm Credit Act provides that the Farm Credit Corporation i an agent
of Her Majesty “for ali purposes of this Act.” except subection 1821, which divests it of this status for
the holding of certain sums of moncy. In other cises. the stams of Crown wpent is pot even clearly stated,
as in section 4 of the Nationaf Hoasing Act, which states (hat every right or ubligation acquired or incureed
by the National Housing Corporation under the Act is a right or obligation of Her Majesty, The puossible
link to the Crown would appear to limit the action of this Corporativn. a~ the guestion of ity status has
nol been settled. In o similar way. subsection 432y of the Canadian Nutioneal Raibvays Act allows CN
e exercise any procedural privileges of Her Majesty. even though this company is not an agent of the
Crown.

ra
ra



an agent of Her Majesty. although its propeny “'is deemed to belong te Her Majesty.™
and it also contracts on her behalf. ™ These disparities make the status of some organi-
zations, or more generally. of many Administrations. especially complex. as can be seen
from section 7 of the Defence Production Act:

T. (1} Notwithstunding that 4 corporation is an agent of Her Majesty, the Minisler
may. on behall’ of Her Majesty. enter into a comiract under this Act with the corporation as
il 1t were not an agent of Her Majesty.

123 The Mimster may. with the approval of the Govemnor in Council, enter into a contract
with a person authorizing that person to act, under the control and direction of the Minister,
as an agent of Her Majesty. for any of the purposes for which the Mmister is authorized (o
act on behalf of Her Mugesty under this Act.

Whether dealing with independent agencics or with the rest of the Administration,
we no longer really know where the Crown's Iegal status begins and ends. The situation
becomes even more complex when special immunities become involved in this regime.
There are many examples ot this in the tield of independent administrative agencies alone,
Thus, the Northern Canada Power Commission. made an agent ot Her Majesty by subsee-
tion 4(1) of its enabling Act, nonetheless benefits under section 26 and subsection 28(2)
Irem a privilege excluding liability **by reason of its failure to supply any public utility.”
Similarly, the National Research Council of Canada, which also has the status of a Crown
agent. can claim the following immunity under subsection 7(3) of its enabling Act:

No action or other proceedings may be instituted agaimst the National Rescarch Counil
or any ofticer or employee of the Council in respect of any advice, informition or report given
or made in good taith under this Act or any other Act of the Parlioment of Canada.

As u lurther example, subsection 30(3) of the Northern Pipeline Act enacts a privilege
cxcluding liability by the Minister and anyone acting on his orders in implementing any
provision of the Act:

The Minister or any person he directs. pursuant to subsection ¢ 11, to perform a term or condition
or carry out an order or direction is not persanally lizble civilly or criminally in respect of
any act or omission in the course of pertorming the relevant term or condition or carrying out
the order or dircetion under that subsection unless it is shown that he did not act reasonably,

24 Vor examples of this type, see subsection 32 of the St Lawrence Seawav Authoriny Acr, which provides.
Except as provided in section 9, the Authargty is tor all purposes an agent of Her Majesty in cupht
of Canada and s powers under this Act may be exercised only as an agent of Her Magesty.

Similarly . subsection 25021 ot the Forr-Falls Brdge Authorire Act states that:
Notwithstanding subsection (13, the Authorily is, for the sole purpose of entering into the agreement
referred (o in subsection 42), an agent of Her Majesty,

24, Subsection 73y of the Newional Trade Mork ond Trae Labetling Aot See also the Frergy Supplies

Emergency Act. 1979 wiich authorizes the Enerey Supplies Allocation Board 1o henetin from a similar

mmunity under subsection 7

The Board and s members ure exempt Trom lshibity for any act or thang done or emitted by the
Board in good fath in the exercise or purponied exercise of a duts or poser under this Act.



Although these sections make ne reference to the Crown, the Administration thus bencfits
from various immunitics which indeed seem extraordinary. even compared with the
provisions applicable to the Crown under *'the 1953 Act.”” The Administration or one
of its employees may also benefit from a special status simply by means of a general
reference. For example, section 22 of the Canadian Wheat Board Act authorizes the
Bourd and its members, for the purposes ol inquiries, to exercise all the powers provided
for in Part 1 of the fnquiries Act.”> A review of these provisions indicates that they may
actually have availuble to them all the powers of a court of record in a civil proceeding,
privileges that are considerable even though not part of the Crown's legal status. These
examples show, theretore, that in many cases the Administration, without being associated
with the Crown. can be in a better position than the latter in dealing with the claims of
individuals. The question therefore arises as to the advisability of a substantive distinction
between “'the Administration as the Crown™ and the Administration in another cupacity,
since this type of Administration benefits in various ways from a complex body of
privileges and immunitics,

This re-cxamination is all the more necessary in the field of independent agencies
s, In some cases, the omissions of the legislator have not even made it possible to
identify clearly and precisely the legal status of the organization in question. The courts
have accordingly been obliged to fill in the sometimes deliberate omissions, and in so
doing, develop a camplex range of criteria for identification (Garant and Leclere, 1979).
For a service or an organization to have the status of a Crown agent. the court looks.
among other things. at the nature of its activitics, the controls to which it is subject. the
satus of its personnel and property. budgetary independence. methods of management
and financing. the extent of certain supervisory and regulatory powers. a posteriori
financial audits and so on. These criteria have been criticized by academic writers, who
argue that they arc not consistently applied and so lead to contradictory solutions (Lemicux,
1983). In any case. none of these criteria is sufficiently precise to allow a definite ¢
priori classification of the organization in qguestion. These uncertainties suggest that
changes are desirable 1o cnsure a minimum of stability and security i relations between
the Administration and ndividuals.

The picture is even less clear when the status of & Crown agent is properly understood.,
This ¢lassification does not mean that the agent will benefit from all the Crown's immun-
itics (Lemieux, 1983). Only the Crown is in a position to claim to he immortal (**The
King never dies™ )™ as well as the special immunitics associated with the exercise of
the royal Prerogative. Additionally. “*other immunities are rarely extended to a Crown

Th See also subscction 26021 of the Fishing amd Revreational Harborrs Act. and subsection 110021 of the
{tnemplovment isurance Aet which both refer W the tnguiries Act.

26 Concerning this fictious concept of perpeluat existence and it ONEIS {IMPETium Semper estl, e
espectally Kuntoroww s, F357: 273
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agent’ "t non-prescription of rights. the rule of confidentiality and the rule that a budgetary
authorization is necessary for an organization to be bound.”” Even within the legal status
of the Crown, therefore. there are differences which make it singularly compiex.

Taking the concept of independent administrative agencies alone, the legal status of
the lederal Administration already begins to look like a Byzantine mosaic. When we look
at public enterprises and their subsidiaries, this fragmentation takes on striking propor-
tions.

it Public Enterprises

In contrast with the preceding category, the phrase “‘public enterprise’” is much
more meaningful in itself. In the economic sense, an enterprise is an organization for the
production of goods or services for commercial purposes. It may 1ake on a public aspect
i the Government owns it or is the majority shareholder. even though it still has the
corporate structure of private law. Often this status is only a matter of appearances.
because if it is controlled or owned by the Crown the latter can then raise its privileges
and immunities against third parties. Although in many cases the method of creation and
operation of such enterprises falls within private law, the enterprise is nonetheless clothed
with a public status because of the special nature of its owner.

Although the number of public enterprises has increased dramatically since the Tast
War, interest in them is relatively recent.*® 1t was not until March. 1976, that the Auditor
General of Canada drew Parliament’s attention to the financial management and control
of Crown corporations. In 1977, the Treasury Board Secretariat tabled with the Public
Accounts Committee an allegedly exhaustive list of these public corporations.® In that
sume year, the Privy Council Office published an important report on Crown corporations
(Privy Council Office, 1977). which contained as its principal recommendation a Bill on
“the control, direction and accountability of Crown corporations.”” On the same lines,
the Government. in November. 1976, created by Order in Council & Royal Commission
on Financial Management and Accountability. which tabled its final report, the **Lambent
Report' in 1979.% Without suggesting a Bill as such, the report contained many recom-
mendations focusing on control and accountability. Finally, several studies have attempted
to fill the gap by imposing a turther degree of rationalization on this complex area.”!

27 Lemicux. 983, This is confirmed by Robinson, 1425 16, who supgests that an agent of the Crenwn musl
b directly associated with the latter in order W clarn all its immunities . . so that @@ may be reparded
as having emanated from the Crown i a similar manner W the great Depanments of State, ™

2R As Garant observes, [[RANSLATION] ““the law of public enterprises in Canala and Québec is a branch of
ceonamic public lew which is stil! being defined. An awareness of the extent and complexity of the leyal
problems presented by this somewhat diffuse network of public or mixed institutions is very recent’”
(1984a: 296).

29, This listis updaied. One of the most recent is duted December, 1983 {Treasury Board of Canada, 1984).

M For various reactions to this report. see {19790, 22 Noo 3 of AP.C.. 511-5580,

AL See. in particular. two digests: Institut de recherches politiques. 19810 British Insutute. 1970, See als:
Ashiey and Smails. 1965: Géhmas, 1978, For articles, swe Barbe. 1966-68: Langford, 19%0.
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With the adeption in June, 1984, of the Act o amend the Financial Administration
Act in relation to Crown corporations (Bill C-24), Parliament finally gave expression to
the concerns ratsed regarding the management and control of pubtic cnterprises. atthough
not without same hesitation as can be seen from the ill-fated Bills C-27 in 1979, C-12)
in 1982 and C-153 in 1983. By substituting the concepts of ' Crown corporation’ and
“departmental corporation’ for the threefold distinction so vigorously opposed in the
Lambert Report (Royal Commission ..., 1979; 324) (the Finuncial Administration Act
had previously distinguished among **departmental corporations.” “‘agency corpora-
tions™™ and *'proprictary corporations™ ). the legislator has undoubtedly made some
progress. The concept of sociéré d Erar will be used from now on to designate what is
referred to in English as a *Crown corporation.”" By reference to this concept of a Crown
corporation, it is made clear that sociétés o Ftat are corporate entitics engaged on the
Government’s behalf in activities of an industrial and commercial nature, which corre-
spands closely to entreprises publigues |**public coterprises™|. As carly as 1977 the Privy
Council report stated that **when the term Crown corporation is used. the corporations
which most often spring to mind are those which provide goods or services directly to
the public on a commercial or a guasi-commercial basis™ (Privy Council. 1977: 14),
Although the purposes of these corporations sometimes go beyond commercial activity,
they are nonetheless distinguished chiefly by their “*business™” aspect (Hodgetts, 1970).

Associated with the concept of a **Crown corporation’ is that of a “*departmental
corporation,”” which still is subject 1o some confusion, since it is defined chiefly by
reference to Schedule B of the Financial Administration Act. 1t appears that by *"depart-
mental corporation’ the legislator means a catcgory distinguished primarily by the way
in which it is created (its corporate form). However. “Crown corporations’” also have a
corporate structure. All ambiguity could have been removed by the adoption of a material
definition which would take in, under one category, organizations having a similae nature
and function. This type of definition alrcady cxists in embryo in recent amendments,
since the new subsection 2.1(1) of the Aet o amiend the Financial Administration Act in
relation 1o Crown corporations provides that “*|tJhe Governor in Council may. by order.

- add to Schedule B the name of any corporation established by an Act of Parliament
that performs administrative. research, supervisory, advisory or regulatory functions of
a governmental nature.”” This provision is worth noting. since it refers clearly to functions
of 4 purely administrative kind, suggesting what is meant by “independent administrative
agencies.” We may therefore conclude that by société d' Ftar, Parliament is referring to
Crown corporations engaged in industrial and commercial activities (public enterpriscs),
and by “‘departmental corporations™ it means Crown corporations exercising purely
administrative functions. If the latter category includes independent administrative agen-
cies. itonly partly covers this concept, since such entities are not all corporate in structure.
Essentially, the legislator is making a distinction between commercial and industrial
entities on the one hand and administrative ones on the other.

320 Subsection 66{1) of the Financial Administration Aer stules that:
“Crown corporalion” means a corporation that is ultimatcly accountable, through a Minister,
Parliament for the conduct of its affairs. and includes the corporations named in Schedule B. Schedule
C and Schedule 1y
This list is included ws an appendix to the Privy Council report,



For the purposes of this Working Paper. these problems of clarification are indicative
of the nature of the ideas prevailing at this time. By omitting to impose a more systematic
arrangement on the various classes of public organizations. Parliamient has indicated that
it is concerned essentially with problems of control and management. '* The question of
the legal status of these organizations is completely overlooked. since a re-examination
ol that status cannot really be undertaken without some attempt at classification. More
importantly. nonc of the reports or documents cited above discusses the consequences
attaching to this exceptional status which results from the legal position of the Crown:
yet this is the most important problem of substance in the entire subject. and studies
dealing with it arc still few in number (Griffith, 1951-52: Kirsch. 1983). The problem
is even more complicated as subsidiaries have the effect of extending the ramifications
of the Crown’s legal position still further.

By placing its emphasis on parllamentary and ministerial supervision of these agen-
cies. the Government has taken their association with the legai status of the Crown for
granted. With the recent amendments made (o the Financiel Administration Act. this
subsidiary relationship becomes even more apparent. since the Act now defines the Crown
Oin section 85) as "Her Majesty in right ot Canada or any agent of Her Majesty in right
of Canada and includes a Crown corporation and a departmental corporation” (Act fo
amend the Financial Administration Act in relation 10 Crown corporations, s. 10y, Even
though it applics only to Part X of the Act, a definition of this kind reinforces the argunments
we have made in this Waorking Paper by indicating clearly that a large part of the federal
Administration is concealed behind the coneept of the Crown. In the specific case of
public enterprises. the special status that results thus appears even less open to question,
since there is 4 regular and systematic interconnection between such corporations and the
public interest. The Privy Council report stated that ““the utility und value of Crown
corparations in the pursuit of public policy objectives is not at issue™ (Privy Council.
[977: 13). It also spoke ol effective and viable management in the public interest, which
initsell is a desirable objective, but which does show also how far one can go in attempting,
to justify the existence and status of these very varied organizations by notions of the
general or public interest. The now discontinued Bill C-27 provided that all Crown
corporations were equal in their status as instruments **for the furtherance of the national
interests of Canada™ (section 8): yet many of them are engaged in activities which are
unquestionably industrial und commercial in nature and do not necessarily warrant having

the special privileges ot the Crown. ™

33 This is the point on which academic analysts are most al variance, as can be seen in the studies of
MoLeod. 19800 142 and Thomas, 1979,

3. For example. the Crown Assets Disposal Corporation, made an agent of Her Majesty by subsection b3y
of its enabling ActiSurplus Crown Asvers Act), also benefits in subsection 7103 from a privilege excluding
liabiliy through a refercnce to s staff,

No director and no persan acting for, on behalt o, or under the authority of the Board or 1 director

is liable to any person for any act er omission that the director or persen acting in good faith reasonably

believed to have been required or authorized by or pursuant to this Act.
It should be noted that certain writers have begun w question the privileges and imnunities conferred on
public enterprises. Thus, Lemicux wanders about the advisability [TRANSLATION| *of preserving the status
of public enterprises as Crown agents, especially us the standards formulated by the courts seem to be
very nadequate.” He goes on to say that [TRANS] ATION] “* U may be time to examine (he merits not only
of the actual legal status of public enterprises but the value of the Crown immunities affecting them a
well'7 (1984 3325,

[
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This has two consequences for the direction of our future research. First, it appears
unlikely that the question of the status of public enterprises and other independent bodics
can be resolved separately. It will enly be by a thorough examination of the legal status
af the Administration as a whole that the legal position of public enterprises can be given,
from a critical reappraisal. Second. it suggests that the references ostensibly made to the
general interest mean that a re-examination of the privileges and immunitics cnjoyed by
the federal Administration will always be obstructed by faclors that are more ditficult to
rationalize. Some consideration should now be given to this subjectivity surrounding the
Crown and the Administration as @ whole. The limits of this analysis and its purposes
may not be understood unless certain irrational factors and conceptual difficulties are
clarified at the outsct.

Il.  Continuing Misconceptions

In our initial review of the considerations which fundamentally affect the legal status
of the federal Adnunistration, we merely noted the scope and significance of the Crown.
On the other band, there is nothing that defines the exact nature of this entity tor the
purposes of this analysis. In administrative law. the true nature of this concept and its
function do not appear to have been satisfactorily explained. Accordingly. there are still
too many areas of uncertainty and some preliminary analysis appears necessary.

In the modern administrative law context, the function and significance of an insti-
tution such as the Crown raise many questions, How much importance has it when it
appears to be in a process of decline? Some movement in the direction of making it
subject to the ordinary law would seem to indicate that the extraordinary nature of the
law applicable to the Crown is continually being reduced in favour of a legal status of
the same kind as that cnjoyed by individuals, There would scem to be many indications
that this institution is not well suited to the circumstances of sur time. This creates the
paradox of an appearance of decline and the considerable expansion of the administrative
function,

However. these appearances are misleading since the Crown still represents a collec-
tion of powers and privileges which are ol surprising relevance, whatever their historical
vicissitudes, In actuality. the many doubits that still exist as to the rights and powers of
this institution only retlect our uneasiness. and undoubtedly our fear as well, about
formulating a modern and consistent legal status for the Administration. Is not the principal
problem that of defining the naturc of these privileges and identifying their principal
beneficiaries? Is an attempt to throw light on the subject not & means of ensuring an
enlightened choice among alternatives? The impertance of understanding the issues which
have been more or less obscured by the existing confusion is thus readily apparent.

In large part. these difticulties originate in the ambiguous relationship existing between

the Crown and the Administration. To the extent that. as we have seen. the Crown is a
vast and complex entity covering a part of the Administration, any analvsis of the status
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of the latter thus depends in part on the considerations affecting that of the former. This
does not mean that the Administration cannot have characteristics that apply to it alone.
It simply means that. in determining the direction of this research, one must recognize
the decisive importance of the Crown. bearing in mind that this institution has developed
in a scparate and independent way which is capable of distorting any conclusion regarding
the Administration. Conversely, the association which has been a matter of history up
to the present time is largely artificial, inasmuch as these two entities. the Crown and
the Administration. are quite different in nature. Reference to the Crown alone may thuy
lead the discussion astray.

A.  Terminological Confusion

Any study pertaining to the Crown first encounters a problem of terminelogy. This
is a very real obstacle. since 1t s often difficult to determine the contemporary meaning
of the word **Crown."" Is it a scparate legal entity which cannot be reconciled with other
concepts. or on the contrary, should it be regarded us a somewhat outmoded expression
of a power recognized as cxisting within the State? There is clearly some uncertainty as
to the exact meaning of this concept, and it can be seen in official documents and in
academic commentary. There does not appear to be any unanimity as to the real meaning
of the word.

L. Uncertainty As to the True ldentity of the Crown

The varicus Canadian legislatures have not defined the word 'Crown™ in the same
way. regarding it as an everyday word which does not in ttself have a lull lepal meaning. ™
One British writer notes that “"[i|t is not ... a technical term of precise signification™
(Jennings, 1976: 2200, It is in fact a general expression to designate what is. by common
consent, properly referred to as “"Her Majesty in her exceutive capacity.”” This direut
reference to the Head of State has been observed in many statutes, thase of the federal
Parliament. British Columbia (Crown Proceeding Act. s. 7) and Alberta (Proceedings
Against the Crown Act, s. 12) in particular. In Saskatchewan (The Proceedings against
the Crown Act, s. 14} and Manitoba (The Proceedings Against the Crown Act, s. 13,
on the other hand. the Crown may be designated as the Government of the province in
guestion. In New Brunswick. it represents simply “‘the Province of New Brunswick,”
which thus gives it a very wide application (Proceedings Agaeinst the Crown Act. s, 1),

35 Tlogp, 1977 164, Sce b Mundell, 1961 149, In another article, Mundell appuars to advocate even
mwre categorically abandoning the expression " Crown®™ and all the esoteric terminology that flows from
it " Ax Maitlund pointed oul many years ago the use of the 1erm Crown leads to confusion. As he suys,
the Crown does nothing but be in the Tower of Loodon (o be gazed at by sightseers and has no lepal
vxistence. The use of the term tends to obscure the Tact that the sovereign is i person for legal purposes’”
LT960: 873 Om these problems of terminology, sec alsa Marshall, 1971 17,



A similar discrepancy exists in theoretical analysis. Writers such as Garant have
ndicated their desire for a complete break with this practice, referring to the Executive
or the Government (1972: Licberman, 197353, The British Columbia Eaw Reform Cammis-
sion has not hesitated 1o say, in agreement with Lord Diplock (Ranaweera v. Rama-
chandran. [1970] A.C. 962: 973) and Laski,* that “'the *Crown’ is really synonymous
with the ‘government” " (1972: 9). Garner, on the other hand, gives it a wider meaning
when he says that “*(t|he Crown ... means . ‘the administration,” rather than the person
of the sovereign, and certainly not the Government for the time being in power™” (1979:
300y, For Jennings. ““the tendency is to use the word 'Crown' in relation to acts which
are donc by some public authority, but ascribed to the Queen becausc the power so to
actis legally vested in her'” (1976: 221). Foulkes considers that ““the Crown ... represents
the sum total of powers of central government .... ‘The Crown’ gives in that sense a
legal unity to those powers™ (1982: 11). In a more general sense, Laskin considers that
“the Crown in one or other of its Canadian aspects personifies the state™ (1969; 117-
1. In Labrecgue, Beetz 1. adopts, relying on Griffith and Street (1973: 246). the idea
that the Crown personifies the State. Taking a similar view, Hopg observes that “‘the
stute or the government could as well be used mstead of the Crown™ (1977; 164). These
examples of discrepancies could easily be multiplied and even extended. since in a more
purely political sense and in keeping with tradition, the Crewn also symbolizes the
nation.”” In a strictly institutional sense. nonetheless, the State, the Government and the
Administration represent distinet entities which cannot be confused.

Does the Crown atter all represent a specific function or organization within the
State ™ Its ever changing nature seems to defy any such suggestion. since the Crown is
clearly the State. the Head of State (Mailory, 1968), the Executive, the Government., the
Administration and the machinery of justice derived from the Crawn. In a more abstract
sense, it is the embodiment of State sovereignty in countries with a British tradition. It
sometimes provokes ntistrust, even hostility, as the term reters too obviously o roval
privilege. It was in fact associated in the last century with arhitrary action by the Admin-
istration, and some liberal opinion therefore called for its rights and privileges to be
limited n order to ensure the supremacy of Parliament. as a means of safeguarding the
treedoms of individuals,

Without wishing to misinterpret this multiple nature, we must recognize that the
Crown is primarily an institution symbolizing two aspects of the State. the Monarch and
the Executive. The privileges and immunities pertaining directly to the person of the
Monarch are outside the scope of this Working Paper. So far as the Executive is concerned,
the fact that it takes in both the Government and the Administration does not mean that

3. According W the well-known remark of this writer, Crown in facl means government. and government
means those innumerable officials whe callect our tases and grant os patents and inspect our druins’*
(Laski, 1919 i fine),

37 UThe Queen personifics (he State and the nation. their history and continunity™ (de Smith, (981 19,
On the meaning ol the saying Pro Rege ef Patriu, sce Kantorowicz, 1957 259,

8. To the ordinary citizen it dogs not matier whether or not the public authority with whem he deals is or
s not regarded o Lew as Cthe Crown.” To him i is simply “the povernment” ot the administrator™
A lichell. 1963 222y



the Crown can be associated exclusively with either of these terms. The institutional
aspect gives way here to a more functional meaning. with the Crown as primarily an
expression of the executive function. However, the organic aspect is still important singe,
in referring to the demain and property of the Crown, one is in any case speaking of an
artificial person under public law. In the field of contract the same 1s true, since contracts
are concluded on behalf of Her Majesty. The organic aspect is not sufficient to explain
the basis of the privileges and immunities exercised by the Administration through its
connection with the legal position of the Crown. For the purposces of udministrative law,
therefore, the Crown does not have an essentially organic or mstitutional meaning,
suggesting the existence of a dualist nature,

2. Toward a Distinctive Meaning for Administriative Law

FEven before it is an organ or a function, the Crown is the manifestation of a legal
system rooted in the past. It represents the historical residue of the powers and privileges
tormerly held by the Monarch persenally. Although technically correct, this statement
does not entirely account for the contemporary signiticance of these powers and privileges.
They are the result of a notion of special pre-eminence expressed only in part by a simple
reference to the Monarchy. The concept of the Crown represents powers, special attributes,
chictly associated with the exceutive branch. It is this idea of a distinct difference which
underlies the statements made by Blackstone. in particular where he says that the royal
Prerogative “*must be in its nature singular and cccentrical: that it can only be applied to
those rights and capacities which the King enjovs alone. in contradiction o others, ...~
(1829: 139}, Considering their specific activities in comparison with activities in the
private scctor, the State, and more precisely the Exccutive, appear to be provided with
separate and distinct powers of a higher order, which is well expressed by the phrase
“royal Prerogative.”" Inaway, it is an Imperiam of the ** public authority ™" type (puissance
publique) (Rousset, 1960). which can easily become undesirable if it is given an overly
exclusive or authoritarian interpretation. Although the Crown is still imbued with this
wlea of the Imperium,™ it is not enough in the present day simply to refer to the idea ol
an immancnt power. In a simpler form. more in keeping with the aspirations of our time.,
the legal status of the Crown means ascribing to the Government and to a part of the
Administration, for purported reasons of public utility. a power which was originally
unlimited and outside the ordinary law. This power temains untrammelled and absolute
until it has been limited, reformulated or simply abolished by Parliament.

This reterence to the idea of powers and legal status in order to define the Crown
clearly can only give a partial view of the situation. Tn terms of constitutional law. the
Crown is a genuine institution, which first of all embodies the Head of State. and then
is the expression of the acknowledged authority of the Executive. [n terms of adminis-
trative law, on the other hand, the Crown has more the appearance ot a power, or more

34 The coneept of baperigm. derived from ancient Rome. was udapted by many medieval jurists lo strengthen
the authority of the Monarch. In the Roman sense. it represents the power of commanding the armed
torees exercised by the Emperor. T expresses the idea of absolute authonts based on the position of
supreme nulitary commander wath a monopeby on the posers of constraint.



precisely, a legal regime. In order to justify certain capacities of the Executive which
rest on ne enabling legislation, the Crown is clearly a power the basis for which is
constitutional custom. On the other hand, so tar as privileges and immunities in relation
to judicial review are cancerned, it is clearly a legal regime which primarily benefits the
Administration. For the purposes of administrative law, the Crown represents, first and
foremost, an extraordinary public Jaw regime, which exists for the purpose of recognizing
exceptions benefiting many administrative functions. The question of whether the legal
status of the Crown applies is a subjective one. Such recognition depends in large part
on the intent of the legislative drafter. In this sense. the legal pusition of the Crown does
not represent a series of rights and obligations of a wholly different nature from those
which may be met with in private law. Nat only 1s the special nature of such a lepal
entity not dependent on the ficld in which it applies. but tn addition. it is the expression
of rights and procedures which are not necessarily different from the ordinary law. For
cxample. the tortious liability of the Crown in right of Canada is modelled largely on
the rules of the ordinary law, which makes the special nature of this area of the law
somewhat relative. This rather artificial aspect is 211 the more apparent as British public
law has not evolved in the direction of creating specific rules governing equally specitic
situations. As the common law has had a preponderant effect, the definition of a separate
public law status cannot be undertaken without reference to arbitrary tactors (historical
evolution, monarchical ideas) which do not lend themselves to a rational presentation of
the subject. The special status allowed the Crown is especially difficuit to comprehend,
as the privileges and immunities pertaining to that entity are an intepral part of the common
law, which rejects any distinction between public and private law. The rules applicable
to the Crown. taken in isolation. nonctheless constitute a special public law states. In
fuct. they represent the beginnings ot a separate body of administrative law applicable
to a large part of the Administration.

Recent trends in English law reinforee an analysis of this Kind, The House of Lords
has not hesitated to make a clear distinction between public and private law for the
purposes of judicial review of the Administration. In particular. it has held that in order
to challenge decisions of a quasi-judicial nature, the ordinary remedies of private law
could not be used in place of the special remedies for judicial supervision of the Admin-
istration (Q'Retlly v. Mackman. [1983] 2 C.A. 237). Commenting on the scope of this
decision. a British writer recently noted that:

['The} English Law had arrived at the point of establishing a distinet body of public law. The
demolition of Diceyan doctrine has by now been complete, and there seems little reason (o
revive 1tm putting the system of contemporary public Iaw on a more modern basis. (Blom-
Cooper. 1983: 216

This recognition of an independent body of public law makes the existence of (wo
legal systems applicable to the Administration, one of private and the other of public
law. more readily acceptable. By their link to the Crown, some administrative activitics
claim a special primucy over individuals, which only confirms the importance of public
law in this area. [n this sense. the special rules resulting from the exceptional status of
the Crown confer a separate public law status on government bodies which benefit from
them. Does this public law, or more accurately administrative law. at present rest on any
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specific criterion or fundamental concept? It seems unlikely. as the exercise of **govern-
mental®” functions is hardly sufficient justification for this separate status, insofar as such
activities are closely associated with other functions of the Administration, which in
theory remain subject 1o private law. It is difficult to formulate a consistent classification:
1t 1s not so much the nature of the activity which justifies its being linked with the Crown
as the destre to confer on it a special position in order to attain certain ends of general
significance — at least in theory. for in practice. acquisition of the Crown’s legal status
has been prompted primarily by a desire to sirengthen the Administration’s position in
arcis where national interests seem paramount. This approach is in fact not a new one.
since in the thirteenth century the English Administration took care to solidify its powers
by hasing its own authority on that of the King *°

*“The Administration which is not the Crown’" also does not constitute & homoge-
ncous body of functions. It is often governed by special legislative provisions which, us
we have seen. confer many special immunities on it. The justification for a dualist system
for these two components of the federal Administration is thus uncertain in the present
state of the law. as both depart from the general rules of the ordinary law in varving
degrees. From a reform standpoint, the Commission feels it would be simpler and more
logical to make them subject to the same legal system. The first to benefit from such a
change would be the Administration, which would now be subject to u coherent system.
The position of individuals would also be improved, if this reassessment tended 10 create
a better halance between competing interests.

B.  Obfuscating Contemporary Reality

Given the considerable progress. in the last twenty years, of systematic analysis of
Canadian public faw. it may scem surprising that there is no work of general analysis on
the Crown. This concept is closely connected with the exercise of the exceutive function.*!
The deficiency is all the more surprising because the Executive is now of such major
political and legal significance in contemporary States. Nonetheless, through its historical
and political tradition, the nature of its economy and the increasing importance of the
Stale, Canada is undergoing a process of development comparable to that of other Western

4y “'Before the date of Henry {11s death. there was an adimmistrative machine. not only working in the
King's interests. but alse, as becomes a true burcaucricy . anxious to increase the sphere of ity 0w
activitics and the amount of it~ tees. For this pumsse it was using the King's pawer’” ibhrlich, 1921
.

1 JrransLaTIoN] Legal literature on the very bases of our public Jaw is relatively limited. There are mit
many writers who have dealt with the Jegal status ot the governmental administration. the Crown in is
caecutive capacity .77 (Carant, 1985: 26). Ther: are ol many comprehensive works on the Crown, The
text by MacKinnon (1977} is peneral in nature and primarily emphasizes the tunciion of Head of State.
However. there are & number of studies on panicular privileges, especially in the arca of tortious Lability.
See: Immarigeon. 1965; Ouclleite. 1965 Hopp. 19710 Levs. 1957, For a recent summary. see Law.
Y82
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nations. This growing importance of the Executive, although slow to be reflected in
legisiation, has developed de facto nonctheless. In this sense, several writers have noted
a general rend towards a disequilibrium of powers favouring the Government, even
though Parliament remains theoretically sovercign. leading them to refer to the ~primacy
of the Executive.”"* If the legal position of the Crown is in fact one of the tangible
results of this primacy. how can the relative absence of studies on the subject be explained?

1. The Absence of Doctrine

There seem to be two main reasons for the attitude of academic analysts. The first
concerns the federal structure of Canada. As a general rule, the study of federalism and
the division of powers seems to absorb all their attention, at the expense of a comparable
analysis of the various parts of the machinery of Government.** Certainly, to the extent
that the special nature of the Canadian political system is due to federalism, it is to be
expucted that the evolution of Canadian public law will be ditferent from that of vnitary
States. However. the long and complex exegesis in sections 91 and 92 of The Constitution
Act, 1867 retlects a particular awareness of the problems connected with the organization
and functioning of tederalism. Against this background. it is understandable that the study
of the Executive should be somewhat neglected. ™ However, this explanation is only
partly correct, since many writers are (ully aware of the functioning of this institution.
the British, United Stutes and French examples being well known to them,

The second reason concerns the way in which The Constitution Acr, 1867 is drafted.
[t says nothing about the Government as such. o much so that onc has the impression
that this institution does not exist in Canadian public law. The only reference is in section
9. which states that exeeutive authority is vested in the Queen.*” Similarly, it is amazing
to discover that the Constitution stll says nothing about the office of Prime Minister,
when it is well known that this office is the focal point of the institutional structure.
Despite certain implicit references made in describing some of the responsibilities assigned
e the Queen and the Governor General. a constitutional text of this kind is a poor
reflection of the importance and compiexity of the Executive in contemporary law . These
deticiencies create problems even though Canada relies, tor the unwritten parts of its
Constitution, on the public law rules of England (Preamble of The Constitution Act,
1867), which does not have a written constitution (Jennings, 1976: 33). Unlike countries

4%, Hurtubise, 1966 emphasizes the effective supremacy of the Executive in the operation of institutions. Sce
also: Desparding, 1966 Gunshot Van Der Meersch and Somerhausen, 1966 See alvo Lemieux, 1962

43 Inhis exton constitutional law. Laskin. 1975 dues natdiscuss the Government or the Executive. Similarly
see Barbeaw, 1474, Chevrette and Marc, 19820 In a recent text. Tremblay does not break with this
tradition, limiting his discussion of the Executive to the separation of powers and the rule of law (1982
44,751, The text by Brun and Tremblay, 1982 alw focuses on the separation of powers. Hoge, 1977 iy
an exception to this, however; in his ext, he devotes two chapters to the Government and the Crown.,

44, The desire 1w vorreet these defeets has recently been especially apparent in admunistrative law. See. in
particular, the discussions by Dussault and Borpeuat on the structures of (he Administration (1984: 61 1)

45 That provision 1s completed by section 1 which states: ' There shalt be o Council 10 aid and advise in
the Guvernment of Canada, to be siled the Queen’s Privy Council for Canada; .
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such as the United States and the Federal Republic of Germany. which have a written
constitution containing in theory an express statement of the essential provisions. Canada
in keeping with its Britsh tradition, has never clearly specified the respective powers of
Parliament and the other parts of the machinery of Government. However, constitutional
custom and the unwritten rules of the common law cannot wholly compensate for the
deficiency. The result has been great uncertainty and confusion as to the legal status of
the executive branch, and its powers and immunities have been given over to judicial
interpretation: which has not erred on the side of clarity. Practical ditficulties exist,
therefore. in the way of any attempt at a clear and consistent study of the legal status of
the Crown and the Administration.

2. The Existence of Subjective Factors

To these obstacles resulting from the nature of the institutional structure must be
added considerations that are more a consequence of subjective notions and the socio-
polieal situation. A period of intense liberalism has led. in many countries with British
tradinons, to a misunderstanding of the notion of State. especially ot the administrative
and executive functions. This can be seen from the way in which the principles ot public
luw have been taught, since this aspect has been neglected in favour of discussion of the
rule of law and the separation of powers. Many writers have been intluenced by the
Diceyan tradition in public law, so that the Administration and the Exceutive have al)
too often been stigmatized. Although Dicey’s ideas are no longer accepted by most
academic opinion. their influence continues 1o be felt. as there are so few resolutely
madern studies of the executive branch.

While this defeet is purtly due to the ideological context, more specifically psycho-
logical obstacles arc also at work. The lerm “Crown’’ has a special dimension, the
implications of which go well beyond simple attachment to the Monarchy. This term has
in itself the effect of a riteal incantation that elevates what is merely an institetion to an
cthereal plane. The prestige and glamour of the Monarchy inevitably carry over to the
Exceutive, which also becomes a distinet and superior species. It thus acquires an ideo-
logical pre-ecminence not possible with simple use of the words ““Government’” and
“Executive.”” Although it cannot be said to have a decisive effect, this irrational dimension
of the Crown interferes with calm, pragmatic analysis of its privileges and immunities.
Without going as far as 10 create a sense ol awe for a transcendental reality, the term
may take on a mythical aura that can be an obstacle to change. This problem has been
boted by Mitchell. who mentions that the words “*Crown®” and **prerogatives™ have a
feudal ring. the mystical aature of which conceals simple rules, and the real meaning of
the latter cannot be directly understood {1964: 223).

The other effect of the word *"Crown.”" just as powerful as the first, is its capacity
to obscure what may properly be referred o as the unspoken, What is passed over in
silence is just as signilicant as what is said. Any reference 10 the Crown. or to its
prerogatives and privileges, is a convenient means of drawing a veil over the executive
branch. in particular its day-to-duy operation. The Administration thus derives a clear
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advaniage by withdrawing the purely administrative aspect of its activities from view and
substituting for it formulas not always fully understood by the ordinary citizen. In some
cases this doubt is quite real, since some privileges, forgotten or apparently fallen into
disuse, may inconveniently reappear without warning. Such a cenfusion would be bad
enough if citizens were fully aware that they only had an administrative act to deal with.
With the Crown, on the other hand, they are confronted with a supra-legal entity to
which, for historical reasons. exceptional rules apply based on an overly authoritarian
vicw of the relations between the State and the individual. In this connection. it is worth
cxamining the example of French administrative law. where the term puissance publique.
an entity similar to that of the Crown. has long been used in a metaphysical sense which
has to some extent discredited it (Vedel and Delvolvé, 1982: 65),

The fact that the Government, the Administration, can benefit from a system separate
[rom that of individuals was due, in Victorian England, to a direct reference 1o the
Monarchy, while in France at the same period, reference was made to the idea of the
inherent power of the State to command. At the present time. concepts of public or
community interest actually account for this exceptional system of Jaw, which places the
debate on a completely different level by climinating any reference to a metaphysical
pre-eminence of the State inany form. At this preliminary stage, the Commission considers
that it is no longer possible to justity exceptional provisions for the Crown by the idea
of an immanent authority or regal privilege. Changes in terminology would assist greatly
in changing attitudes. Expressions such as “the Crown.”” *“*royal Prerogative® and **priv-
ilege™ are quite revealing as linguistic phenomena, since they reler 1o the idea of innate
rights and advantages as a consequence of birth or position.*® Reflerring simply to the
powers and immunities of the Executive und the Administration would facilitate a calmer
appraisal of the situation, w some degree removing the ambiguity surrounding the reasons
for this exceptional position.*” From a unitary standpoint, the Commission now intends
to udopt the idea of the federal Administration as a guiding principle. Nevertheless, we
will continuc in this Paper to refer to the concept of the Crown ftom time to time, when
this proves to be necessary for reasons of clarity.

[It. Conclusion

This initial discussion of the legal status of the federal Administration is not intended
as & complete and exhaustive presentation of the situation: rather, it attempts to make a
critical assessment as a means of directing attention to the shortcomings of the cxisting

46, The origin of the teroy “privilege™ is the Latin phrase, Priveg fex. which means o special systen ol law
applicable o private interests.

47, See. to this effcet, Markesinis, 1973, who condemns the use of several expressions with reference to the
Muonarchy. Muorcover, this wish for a renewal leacds him w define the rayal Prerogative without referenee
w the Crown: ““The prerogative is the residue of executive powers, immunitics or ather atiributes which
the povemnient possesses without the awthority of an Act of Parliament, but which can be withdrawn -
cypressly of imphediy - by Parliament ™ i 30% No doubt. new points of view are presented in the
direct summuoning ot the autonomoeus powers of the Government or the Exceutise.
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system. Ax cuan be seen, the principal defects are connected with the absence of a modern
and coherent status, The confusion surrounding the concept of the Crown is largely
respensible tor this failure to adapt to contemporary circumstances. This concept derives
from a logic which no longer corresponds 1o matters of fact and law affecting the status
ol any modern Administration. [t is therefore unly one factor, aithough the most important
one. which must be considered in deciding on a new approach. Not only can modernization
of the present status of the federal Administration not be limited 1o the position of the
Crown, but in addition, this concept appears to constitute an obstacle by introducing an
artifictal distinction within that Administration.

This finding is the basis for the Commission’s position on a major point. For greater
clarity and simplicity. all future reforms we shall make will embrace the entire federal
Administration, which will now be treated as a coherent whole. It will now be necessary
to think of *'the Administration” within a new theoretical framework. We believe it is
eminently desirable, for both the public and for governmental bodies themselves, that
the federal Administration showld be subject 1o 4 unitary system,

Although we know more about what the future status of the tfederal Administration
might be, our task is only half complete. At this stage. we still do not know exactly what
the nature of this change will be. From a unitary standpoint, the tederal Administration
could just as well be subject to the rules of privale law as to a special system of puablic
faw. A methodology of chunge is therefore necessary,
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CHAPTER TWO

Toward a Methodology of Change

In the Continental systems of administrative law (for example, France, Belgium,
Italy, the Federal Republic of Gerniany, the Netherlands), the special nature of the rules
applicable to the Administration is taken for granted. History. attitudes and the weight
of administrative tradition partly explain the existence of a separate system of law and
the presence of mixed or separate jurisdictions, In countrics having a British tradition
the situation appears to bhe the reverse, as it is felt that the Administration should not
benefit from legal regimes different from those appiicable to individuals. Nevertheless,
the privileges and immunitics of the Crown constitute an exceptional legal system bene-
fitting the Administration. The privileges and immunities found to be associated with the
Crown are often comparable to those on the Continent; sometinies. indeed, the Canadian
and British Administrations are in a better position than the French Administration. In
questions of tortious Hability. for example, the federal Administration can lay claim 10
a complex system of complete or partial immunities. Similarly. the privilege exempting
the Crown from application of the laws has no equivalent in continental Europe. Therce
is thus a considerable disparity between theory and practice. which has frustrated the
hopes and desires of many gencrations of Canadian and British lawyers. The complete
subjection of the Administration to the rule of law in the broad sense, and even more so.
to the general rules of the ordinary luw. thus continues to be hypothetical despite efforts
made in this direction.

For the purposes of this analysis. the general direction of British and French admin-
istrative law secnts open to question in several respects. Just as it is an exaggeration to
say that the Administration is so distinet and different from the rest of society that it must
necessarily enjoy special privileges and a completely separate system of law, it is equally
an oversimplification, or even misleading, to say that there is nothing that distinguishes
the Administration from the rest of socicty. To date, even in English-speaking countrics.
the burden of proof has always been in fuvour of the Administration, and its privileges
have been taken for prunted. Adopting a more critical stance. it is worth considering
whether this presumption can be reversed and worth determining whether a special,
separate system is justified. Such an examination of the special factors affecting the
administrative structure should be reconciled with the need to provide more adequate
protection for individuals.

Far the purposes of a critical assessment, a methodology of change must be formu-

lated embodying a minimum of rationality. The most rigorous and undoubtedly the most
unbiased method 1s 10 usc the objective description of facts, Since. in considering legal
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mechanisms, the law traditionally identifies the parties concerned and then analyses their
mutual relationships. why not do the same by starting with the fact that the Administration
is 4 relational entity? Its legal status appears to be largely dependent on the nature of the
relationships that exist between governmental bodies and private individuals. The first
result of this finding of fuct, therefore. is that we are led to review whatever is likely to
enhunce Lthe position of individuals in relation (o the State (Section I: Conditions Favour-
able tor Strengthening Rights of Individuals), and secondly. to proceed to reconcile them
with the intrinsic and special needs of the Administration (Section 1l: The Special Nature
of Administrative Action), Only through an analysis of this kind will it be possible to
understand the type of night or privilege which should be enjoved by cach of the parties
concerned.

I. Conditions Favourable to Strengthening Rights of Individuals

Public law has been overly prone to rely on the existence of a relationship of inequality
between the State and the individual. Like the relations which existed between the Monarch
and his subjects in medieval society, modern law is largely bascd on the idea that the
State is intrinsically superior to the individual. Even in our time, the phrase “*subject of
the Crown™ still tends 10 be used as if the Monarch personally enjoyed the dominatio
iright of suzerainty und ownership over the property and persons of his subjectsy. This
idea of absolute dominion over individuals is also confused with that of sovereignty (the
dominium of the Later Roman Empire). ™ Although this power is not without limit as it
tormerly was, it snll appears to be the basis of the primacy of the State. Theocratic
arguments now tend to be replaced by ideas of public order or pencral interest, giving
the State a special pre-eminence over its *'subjects of law.”’

Nonetheless. despite this long tradition, the direction taken by contemporary law is
casting serious doubts on this type of relanionship. The general theme of rights of indi-
viduals in opposition to the State 1s now attracting greater interest. The adoption of the
Cunadiun Charter of Rights and Freedonts hus made it necessary to re-cxamine the nature
of the rights enjoyed by individuals in connection with governmental and administrative
action, The need to make the legal status ol the Administration consistent with these
requircments seems all the more urgent. since the question of the rights of individuals
has now become a central concern of administrative law. This arca of the law is currently

48, In the Later Roman Empire. theee was a transition from the principate” o the ~ dominate,” with the
Lmperor ceasing to be the ficst magistrate ina system which had preserved the external republican forms,
and beeoming the Prince of o centralized and theocratic State on the orienial model, In such a system,
mndividuals were only “subjects,” not “'citizens, ™ as the later erm implics rights of a political nature,
With the passage of time il can be seen that, in a constitutional Monarchy of the British type, the abstract
prinviple of sovereignty is stll confused with the Crown, giving rise o cerfain ambiguinies in legal relations
brtween the Monurch and individuads subject to bis authority . which are closely bound up with the weight
ol historical tradition.

34



going through an important process of development, attempting to foster the attachment
of rights directly to individuals through legistative reform. rather than limiting itself to
its traditional concern with judicial review. In order to promate such reform, administrative
faw must demonstrate an ability to wnovate and to adopt new ideas. Analysis of the
clfect of civil liberties on relations between the Administration and individuals is a good
example of this (see Bradley, 1983; Lyon. 1983). 1t is therefore necessary to widen the
discussion and assess the meaning of the varying and somewhat heterogeneous factors
affecting the rights of individuals. For the purposes of this Paper, we will consider the
reguirements of the rule of law, the recent evalution of civil libertics in Canada. the
position of individuals in relation to the Administration and the attitude of the courts
toward the privileges of the Crown.

A.  Contemporary Requirements of the Rule of Law

Despite the detinite trend toward strengthening the executive branch, administrative
action remains subject to the rule of law. In its classic and liberal sense. this rule states
the theoretical monopoly of Parliament and the courts of the power to make binding
decisions affecting the rights of individuals. In a more modern sense relating to admin-
istrative law, |[TRANSLATION] **the rule of law. which is nowherc detined by the legislator,
means that in a liberal State the public administration is subject to the law. that ix. its
actions are governed by the rules of law'" t1%¢épin. 1984: 139} contained primarily in the
Constitution. laws and regulations and decisions of the courts. As this fundamental
principle has been officially recognized in the Preamble to the Charter (supra. note 13).
such a requirement can only encourage a restrictive view of the powers and immunitics
ol the Administration. By establishing the subordination ot administrative action to rules
contained in the law, this principle suggests there is little room lor autonomous powers
favouring the Exccutive. Similarly, it is possible to argue that privileges applicable to
the Administration as a result of the Crown’s legal position are not consistent with the
spirit. or indeed the letter, of the rule of law ™ Tt is therefore important to examine the
place of these powers and immunities enjoved by the Administration. If interpreted in
too absolute a manner, the rule of law could hinder any realistic approach to the executive
function.

. Exclusion of Auvlonomous Powers

Through the Crown, the Executive cun lay claim to a whele series of powers in the
areg of relations with: Parliament; defence; national security: diplomatic relations: move-
ment of persons into und out of the national territory (the protection of Canadian nationals

9. Reservations of this Kind hine been expressed by Gurant, 19%4b.
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abroad is entirely within the discretion of the Crown™); the conferring of dignities and
decorations: appeintment to many offices: the right of pardon: and, of course the theory
of “tact of state.”™' Many British writers consider that these powers are “‘inherent™
inasthuch as the basis for their validity is not in legislation. In Canada, the command of
the armed forces is ofticiully recognized by section (5 of The Constitution Act. 1867,
Similarly. many enactments reformulate these powers of the Crown in precise language,
but do not purport to restrict their unlimited and unconditional nature. As examples,
sections 683 to 686 ol the Criminal Code refer to **Her Majesty’s royal prerogative of
mercy. ™ Section 20 of the Dy Docks Subsidics Act contains a provision which clarifies
an ¢xceptional right of the Crown: in Canadian ports. warships and other vessels which
are the property of Her Mujesty are at all times entitled to the use of such docks in priority
to any other vessels. Similarly, section 2 of the Wur Measures Act states that a procla-
mation of Her Majesty shall be conclusive evidence that a state of war cxists or has
existed, thus referring only implicitly to the existence of the royal Prerogative to issue
declarations of war. Such sections are only restutements of pre-existing rights peculiar
to the Crown. and cannot in themselves indicate the state of the law on a privilege which
nizy not have been abolished expressly or by necessary implication. As if to reiterate the
extstence of this rule. the legislator often uses saving provisions to bolster rights of the
Crown ' The most striking example of this legal sateguarding process is probably subsec-
tion 36) of the Crown Liahifice Act, which testates and reaffirms the existence of the
rule excluding liability by the Crown **... in respect of anything done or amitted in the
exercise of ... the prerogative of the Crown ....""* For privileges which arc passed over
in silence by the legislator. such as the power 1o confer honours and dignities, or the
right to claim allegiance and the assistance of individuals in an apprehended invasion of
the national territory, reference must be made to the tradition of English public law and
the common law. ™

Despite the theoretical supremacy of Parliament. it is worth noting the importance
of the powers retained by the Executive. Many ol them are of central importance in the
conduct of affairs of State. such as foreign relations and the organization of national

S0 There is o legal duty on the Crown to afford militaey protection to British subjects in foreign parts™
(L) Scrutton o Ching Neavigation Compuny Lid. v Anornev-General 11932) 2 KB, 197, p. 211

S See. on these various powers, British commentators such as: de Smith. 19815 Hood Phillips and Jackson,
1978 Lawson and Bentley, 1961; Allen, 1962

52, On the power of pardon see. in particular. Smith. 1983,

530 See, tor example. section 686 of the Criminal Codde, wineh provides that: Nettung i this Act in any
manner limits or arftects Her Mapesty's roval prerogative of merey.”

34 This provision states:

Nuthing in this section makes the Crown liable in respect of anything done ur omilted in the exercise
ol any power or authonity that, i this section had nop been passed. would have been exercisable by
virtue of the prerogative of the Crown, ar any power or authority confereed on the Crown by any
statute. amd. in particulir, bul without restricting the pencrality of the forcgoing, nothing in this
section makes the Crown liable 1o respect of anvthing done or omitled in the exercise of any power
or authority exercisable by the Crown. whether in time of peace or of war, fur the purposc of the
detfence of Canada or ol training. or maintaining the etiiciency of. the Cunadian FForces.

S50 Om allepiance, see Adlen, 19620 51,
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defence. It is as if there were a minimum core of powers enjoyed by the Executive. There
are sound reasons for thinking that some powers, by their purpose or particular objectives,
can belong only to the Executive. Parliament does not have the technical means to
administer matters which must be dealt with quickly on a duy-to-day basis.

However, there are definite limits which may not be exceeded without catling into
question the fundamental requirements of the rule of law. As a matter of general principle,
the latter seems to exclude the possibility of independent and separate powers for the
Exccutive. In France, on the other hand. the Constitution of October 4. 1958, gives the
Government specific powers. The result 1s a material distinction between the arcas of
faw and of regulation, with Parliament having a limited jurisdiction (article 34). In
constitutional terms. the Government has a power of initiative in certain matters (articles
20 and 21). while for others it ensures that the law is implemented when only general
principles are laid down in the latter ¢urticles 34 and 37). In France, therefore, the
Executive has independent and exclusive powers based on the Constitution.

In countries with & British tradition. such @ concession 1o the requirements of the
executive branch would seem to be an unacceptable infringement on the general sover-
eignty of Parliament. Appearances to the contrary. the concept of the royal Prerogative
leads to similar results in practice, even though the inspiration is obviously different. |t
is still, one should remember, the basis for an independent regulatory power in the
Government’s favour, and the latter can thus issue Orders in Council or proclamations
without legislative authority.*® although this power is rarely used. Much more significant
15 the power of the internal organization of the Administration. which is not derived from
the royal Prerogative, and has no express legislative basis.*” For the purposes of allegedly
internal organization and operation. the Administration uses insteuctions, guidelines.
manuals, directives and other similar practices which enable it o alter substantially the
state of the law in many cases (Mockle, 1984), The necessilies inherent in the effective
operation of any modern Administration have thus made differences among Western
countries, that were until recently regarded as very significant. more relative.

In fact. thercfore. the French and Canachan Governments have similar powers. Where
they differ is that, in France. Parliament cannot independently alter the pawers given to
the Government by the Constitution. In Canada. Parliament is theoretically sovereign and
could, by a general statute subject to the Constitution. wipe out all powers and privileges
ol the Crown at one stroke. The essentiul difference between the two systems lies in the
basis [or such powers, since in practice the solutions adopted are very similar.

56, Mitchell, 1968: 173, On the notion of **Prerogative Orders in Couneil,” see Allen, 1945 44,

57, On these internul powers. see Dussault and Borpear, 1984: 204, Despite thewr vonsiderable importance,
the concepts of " internal order”” and ~"intemal onder measures ™ have not been the subject of any substantive
examination in the countries with British traditions, and in many respects are still completely unknown.
Reference must therefore be made to French and German commentators on the subject. Sce. in partcular:
de Laubadére. 1983 3S|: Céaxutre-Zilgien, 1955 Heequart-Théron. 19%1
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This comparison enables us to place the rule of law and the principle of parliamentary
supremacy in context., Too abselute a view of these principles would make it impossible
to understand the relative functional autonomy of the executive branch, Since the Govern-
ment. in practice, contrals the tabling of draft legisiation. it has the final say on the extent
of the powers at its disposal. Although the law tends to suggest the contrary by the
establishment of principles with absolute effect, it is really the Governmient, and to some
extent the Administration itself which has a rather wide autonomy simply in institutional
terma. There are thus functional limits to the supremacy of Parlisment and the Taw,
although these principles continue to be the basis for English public luw (Dussault. 1967;
31, For want of the power to infringe directly. they do not have such a limiting effect
as might appear at first glance. Even in a system which. in theory, regards Parliament
as ubsolutely supreme. the growth of the Execcutive has still been remarkable. In this
context, it is natural to question the place which the powers and immunities of the Crown
should have. Other limits need to be found, and they arc not clearly apparent just from
a peneral analysis of the rule of law.

Y. Search for a Balance

While it is clear that the executive tunction does not have powers and privileges
which form an exclusive domain, this does not suffice to resolve the problems presented
in muking a fair assessment of the scope and meaning of the rule of law. 1t must sl be
satisfuctorily determined what place the Executive has in a system based on the rule of
law, which on the face of it allows the Exccutive only a minor role. The degree of
expansion of the executive tunction makes it necessary to find solutions retlecting the
relative compatibility of the powers and immunities held by the Government and the
Administration, with apparently contradictory rules. As no major crisis exists in the
working ot the institutional structure, there must be a balance in effect, and this is the
result of deliberate moderation and harmonization expressed through two fundamental
requirements in which complementarity and what is fair and reasonable are of cqual
importance.

fal  The ldea of Complementarity

The period between the carly eighteenth century and the Second World War was a
brilliant ene for the British parliamentary system. The confernng of powers and immunities
on the Executive was generally regarded as difficult to reconcile with the enhanced role
of Parlisment. and hence the tendency to reduce them to what was strictly necessary.
Accordingly, there appeared to emerge a philosophy opposed to their extension, or even
continuance. Is there not, in fuct, a contradiction between the continued existence ol this
attitude derived (rom the liberal period and the current importance of the executive branch?
In view of the fact that the privileges and immunities enjoyed by the Exccutive through
being associated with the Crown’s legal position are truly extraordinary. it is as though
this political svstem were based on the supremacy of the executive branch.
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In reality. the situation is more complex. This picture gives no indication of the Tact
that the official institutions. Parliament and the Crown. have simultaneously undergone
what must be described. with certain reservations. as a relative decline. With regard to
the Crown, the decline of its privileges is in apparent contradiction with the eXpansion
ol the Executive. Where Parliament is concerned. it must be admitted that certain matters
cannot readily be dealt with by the parliamentary process. Parliument cannot physically
handle everything. especially since certain matters cannot be satisfuctorily dealt with by
4 deliberative body. The governmental and administrative process is more flexible and
more expeditious: in view of its permanent nature, it adapts to change more easily. By
comparison. {TRANSLATION] *'the legislative process has certain opposing features: it i
DOt (N permancnt session. meetings are aiways numerous and sometimes bicameral, its
debates are in public, it has a great deal of legal symbolism and procedural formalism,
it is of a cumbrous nature ill-adapted to circumstances, it decides and acts slowly™
(Bergeron, 1982: 231). There are thus matters in which there is a cerain institutional
logic in actions being taken under executive responsibility. which in no way precludes
the holding of a debate in Parliament if the opposition wishes to obtain clarifications on
steps taken by the Government.

There thus appears to be a definite complementarity between Parliament and the
Exccutive that belies the apparent contlict between those two parties. Within the State,
the guestion is really just one of specialization of functions. which Sieyes states with
clarity in his celebrated formula: |[TRANSLATION] **Deliberation is the work of many.
execution is the work of vne.”™ as in fact the principles of the supremucy of Parliament
and the law are not nccessarily antithetical to the powers and immunities of the Exceutive,
In 1960. Thorson noted that *ftlke Rule of Law depends not only on the provision of
adequate safeguards against abuse of power but also on the existence of effective Gavern-
ment capable of maintaining law and order and of ensuring adequate social and economic
conditions of life for the society. ™™ The powers of the Executive are consonant with the
logic of common law constitutional principles., il their purpose is (o pive an effective and
concrete meaning to certain general directions issued by Parliament. By their very nature,
some functions require an appraisal in concrete terms which the Executive can provide
more adequately thar can Parliament. Goversment thus occupies a limited field. which
without being autonomous and exclusive, nonetheless constitutes an “open field™” which
the legislator may alter in theory as he sees fie.™

While cach has an arca of specialization peculiar to itself, therefore. the parliamentary
and executive functions are closely connected and complementary . In some respects, they
even appear 1o be dependent on each other. Accordingly. any assessment of a federal

34, On this aspect of the thinking of Sieyes, see Bustid, 1939 381

Y. Thorson. [960: 250, This writer in fact udopts (he recommendation of the hterational Commission of
Turists meeting in New Delhi in 1939, which put forward o resolutely neudern concept of the rule of liw.

ol *The preropative is the residue of execulive powers, immunities or other sttributes which the government
pumssesses without the guthority of an Act ol Parliament, but which cun be withdrawn. exprossly or
impliedly. by Purbament’” tMarkesinis, 1973; 304y
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Administration privilege must take into account the special nature of the powers currently
held by the Executive. Such an assessment can only be meaningful if it is alse based on
the idea of what is ““fair and reasonable’ in performing the executive function.

(b The Idea of Reasonable Limit

The principle of supremucy of the law suggests that evervone is subject to the rules
contained in the law without distinction. Hence the notion that any exception to the
general application of the law must be justitied. even if 1t is in favour of the Government.
On this point. Wade states that **[w]hat the Rule of Law requires is that the government
should not enjoy unnecessary privileges or exemptions from ordinary law'" (1982: 24).
That writer considers that any exception to the ordinary law will be primarily a matter
ol necessity. However, this rule is too rigid. suggesting that an exception may be justified
solely by the fact that no other solution can be found. The idea of necessity refers to the
concepts of the liberal period. in which administrative action was tolerated only to the
extent that it was absolutely necessary. The causes and reasons for administrative action
have abviously changed. Necessity then becomes unsuitable as a means of justifying what
is no longer affected by an inevitable determinism.

The Canadian Charter of Rights and Freedemys contains other points for consider-
ation. In its first section, it states that the rights and freedoms conferred on individuals
are “*subject only to such reasonable limits preseribed by law .77 The idea of a reasonable
limit is left to be defined by the judge and the legislator. Its introduction into Canadian
law results in recognition of the principle of proportionality in public law . ®" With thiy
principle. unlike the idea of necessity. an administrative privilege can be judged fair and
acceptable by reference to what is measured. This assessment of what is reasonable
should, among other things, be based on three specific points.

The reasonable limit 1s determined, first of all, by the notion ot the suitabifity of
the aims sought. Without being essential. a privilege must be such that it will achicve
the various objectives of general concern sought by the Administration. An assessment
of this kind has already been made by the Supreme Court of Canada in MacKay. The
court had to determine whether there had been a denial of equality before the law for a
serviceman charged with trafficking before a court-martial established pursuant to the
Nutional Defence Act. This denial of cquality rested, in the plaintitft”s submission, on
the lact that he was subjected to an exceptional proceeding which did not include all the
necessary safeguards. and the fact that he should have been prosecuted in the ordinary
courts. Speaking for the majority. Melntyre 1. justified this exceptional proceeding by
virtue of its consistency with the Canadian Bifl of Rights:

61, This rule has been recogmized in other systems of liw. See,in particular: Delpérée and Boucquey-Rémion,
1982. Braibant. 1974, The better to understand the theoretical and practical implications of the first section
of the Chanter. see in particular. Morel. 1953 who deseribes a ““control of compatibility.” See abay:
Conklin, 1982 Murx, 1982,
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It the creation of military law] has been done ... rationally, not arbitrarily or capricicusly
.. {Tlhe emergence of 4 body of military law with its judicial tribunals has been made
necessary because of the peculiar problems which face the military in the performance of its
varied tasks. ln my opinion, the recognition of the military as a class within society in respect
of which special legislation exists dealing with legal rights and remedies, including special
courts and methods of trial, fulfilling as it does a socially desirable ubjective, does not offend
the Canadian Bilf of Rights. (MacKav v_ The Queen, [1980] 2 §.C.R. 370, pp. 407-408)

This assessment of the appropriateness of an exceptional proceeding was recently restated
mn determining whether subsection 235(2) of the Criminal Code (Breathalyser) was consist-
cnt with the provisions of the Charter (R. v. Holman (1982). 28 C.R. (3d) 378. p. 393).
tn determining the nature of the “‘reasonable limit,”" the court reterred to the criteria
suggested In relation to due process of law in the Canadian Bill of Rights by Rand ). in
[961. These critcria emphasize the ideas of public interest, appropriateness and propor-
tionality between the cextent of the exception and the aim sought. For these purposes
theretore, the privileges of the Administration may be justificd by their public interest
objectives.®® Administrative secrecy provides a good example of this. Is the maintenance
of seerecy acceptable in o context in which the operation of many administrative services
does not require strict contidentiality in order to achieve public interest objectives? The
rules regarding secrecy must therefore be appropriate and suited to the nature of the
administrative activities. They do not have to be essential, simply appropriate, allowing
@ maore critical appraisal to be made.

To this appraisal must be added a second peint which relates to the notion of
seriousness. A privilepe should not subject the individuals coneerned o excessive hardship
in terms of the aims sought by the Administeation, or be exorbitant in comparison with
the real importance of the results it seeks to achieve. [t seems quite clear, in light of this
Paper as a whole, that exceptions to the general rule made for the Administration must
not exceed the real scope of its activities.

The final point for consideration. in connection with the idea of a reasonable limit.
i the existence of measures which can offset the extraordinary nature of exceptional
regimes. fUis no longer possible. as it was formerly. to give an absolute and complete
meaning to a priviicge. Especially regarding Crown privileges. many people seem to be
convinced that individuals will be better protected by ensuring that the scope of the
exeeption is not too wide. Accordingly, it is felt that an exception should not be proposed
without specific safeguards and rules,

This idea of a reasonable limit on the privileges and immunities of the Administration
shows that the law is continuing to evolve toward 1 balance between the legitimate interests
of individuals and the necessities of the *public authority ™ (puissance publique) (Dussault
and Borgeat, 1982: 661). The existence of a general impetus to claim increased rights
and safeguards for individuals in their dealings with the State leaves little doubt as o the

62 Wade also observes in this regard that [ifn principle all public authorities should be sehject o all nomual
bepal dutics und babthties which are pot imeonsistent with their governmemal lunctions " (19820 24y,
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nature of this balance. Despite this context favourable to the individual, the precise
determination of such o balance cannot be made in abstract terms. It is necessary. therefore.
to consider more specific points than can be inferred from recent trends in civil liberties.

B. Purumountcy of Liberal Concepts

Recognition of the primacy of the rights of individuals takes the form, first, of a
series of measures designed to pratect the moral and physical integrity of individuals.
These are civil liberties in the most classical sense. This development can also be seen
in eftforts to ensure legal equality in order lo pronutte the development of the potential
ol the tndividual. The combined effect of these two types of law creates a liberal order
to which the Government itself tends to be subject as the principul protagonist. The
consceyuences of this situation for the privileges which apply to the federal Administration
must therefore be assessed. The extraordinany nature of many of these could conflict with
the recognition of many rights and freedoms.

L. Primacy of the Rights ol [ndividoals

The Charter expressly establishes the liberal natere of Canada's political and legal
system. [n this regard. it appears to be written along classical lines, characterized by the
primacy of the individuad and the achievements of the liberal revolutions in the last
century. 1t could have been more innovative,®' by establishing certain cconomic and sacial
rights: the right to work; the right to torm a union: the right to strike: the right to education;
the right to health and material security; the right of asylum; and. the right to culture.®
However, some provisions are tending, if hesitantly, to recognize such rights. Section
36 of the Constiturion Act, J982 recognizes, or more precisely creates, an obligation on
the provincial and federal authorities to promote the well-being of Canadians in order 1o
increase equality of opportunity. further economic development and provide essential
public services, "

These **new™ rights are considered by French academic analysts as second generation
by comparison with the first generation civil and political rights recognized by the 1789
Deéclaration des droits de homme et du ciroven. Some writers have recently discussed
certain third generation rights: new rights for the adminisirés: the right 1o nature or the
preservation of the natural enviconment: the right to development; the right of peoples

63 First, the new Canadian Charter of Rights and Freedoms s not an innovative nights document ... The
utiderlying political phitsophy of the Charter is nat as modern as that which informs the Universal
Dectaration of Human Riphts, or its progeny ™ {(Whyte, 1982,

64, These rights are given o very clear statement in. for cxample, the Préambule de fa Consiitntion frangaise
of October 27, 1946 (this Preamble is stil in etfecty amd in the Universal Decloration of Human Biphs
of Precember 100 948, articles 22 1o 27 3 document which may be read topether with the darernationa!
Covenant on Economic. Social and Cualtwrat Rights of December 16, 1966,

t5 On this guestion of wowiad rights, seer Proulx, 983 Lebel, 1983



to free self-determination: the right to control natural resources. and so on (Pelloux.
1981). The Charter remains silent on the point. Does this mean that, in MAny respects,
the Charter has overtooked certain new aspects of ¢ivil liberties”

Despite all its importance in Canadian public law, the Charter does not. by itself,
indicate the state of civil liberties in Canada. The British concept of civil liberties ditfers
significantly from systems which give greater importance to declarations, proclamations
of charters containing fundamental rights and freedoms. In the United Kingdom. the latter
are contained in various Acts of Parlisment, and so are statutory in nature. Even in these
Acts, there is little or no use of solemn proclamations. The British texts are very specitic
and iimited to the listing of various proceedings rather than the adumbration of broad
general principles. In actual fact, the “second and third gencration’ rights are given
legislative form in varying degrees.”® Countrics with a British tradition recognize by
implication what is ¢lsewhere the subject of express proclamations. The Charter does not
purport to be exhaustive, since section 26 guarantees that the recognition of certain rights
and freedoms *“shall not be construed as denying the existence of any other rights or
frecdoms that exist in Canada.”” Similarly, in the United States the non-recognition of
cconomic and socal rights in the Constitution does not mean that they have no application
(Henkin, 1981: 229, Ginsberg and Lesser, 1981 238).

The British concept of rights and freedoms, despite its advantage of flexibility, is
nonetheless open to guestion. On account of their purely legislative nature., these rights
have only a more limited application. In times of urgency or erisis, they can. with the
greatest ease. be suspended. Similarly. as they have no constitutional or supra-legislative
cffect, they are subject to shifts in the political climate.®” Doubtless aware of these
difficulties, the Canadian authorities wished to break with the British tradition and use
a charter of rights and freedoms, with the result that the latter were given appreciable
force and effect. This has had certain consequences, By specifying certain rights ruther
than others, the drafters of the Charter conlerred on them a primacy and pre-eminence
over any other document.™ Accordingly. the Canadian approach 1o civil liberties ix

66 However, this is not a sufficient excuse to justity escludimg them from o constitutional chatter. (s was
argued by Chevrette and Marx, 1979 109,

67, In describing the prevalent situation before the adoption of the Charter, Hoypg observed that = [t]he hard
fact remained that i a statute plainly took away u civil liberty thers was i redress for the injured citizen™
(1984: 284-5). This kind of difficulty helped stimulate tie interest of Canadian jurists in various fireign
experiences based on texls and declarations huving supra-legislative authoriny. Indeed. **[a] bill of rights.
ertrenched in a constitution which was immune from ordinary legislative change. could protect vival
likerties from fegislutive encroachment™ (Hogg. 19K3),

G Thissupremacy of the Charter iwhich s, i0wall be recalied. Purnt Lot the Cosnetreroon e, 19821 materializes
in Part VI i subsection 52010 " The Conststution of Canada is the supreme Liw of Canada, and any
law that s inconstent with the provisions of the Constitution is, to the extent of the INeonsisteny . ol
o force or effect.”” Somewhat srangely, the political circumstances which governed the adoption of the
Constittetion Act. F982 were at the source of introducing a provision which departs from scetion 33,
subsection (1) of which states:

Parliament or the Tegislature of a provinee may expressly declare in an Act of Parliament or of the
legislature. as the case may be. that the Act ar a provision thereof shall vperale notwithstading
provision included in seetion 2 or sections 7 to 15 of this Charler
This provision™s compatimlity with the principles sated in sections 1 1 52 remains ambiguons at the
present time.
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primarily the result of the rights contained in the Charter, which must now be regarded
s 1 document of prime impotance acting as a foundation. What this document says. or
fuils to say. thus becomes particularly significant.

While it is a source of satisfaction that many rights have been extended and strength-
ened by their inclusion in the Charter, on closer examination this progress seems to be
more relative than might be thought at first glance. Any specific listing has the effect of
giving certain rights precedence over others. A declaration of rights which is not really
exhaustive, or somewhat innovative. may lead s draflers 1o regret that one category ol
rights 1s given priority aver another. On the other hand. it gencrally lcaves no doubt as
to the ideological basis of a particelar political and {egal system. By its restrictive nature,
the Charter makes apparent the real meaning of civil liberties in Canada.

Despite a movement in the direction of the rights “especially necessary for our
time, " 1o use the well-known formula of the 1946 French Preamble, the Canadian Charter
is primarily the expression of an individualist view of rights. 1t firmly establishes the
traditional pelitical rights dear to liberal thinking: the freedoms of conscience and religion,
thaught. assembly and association. [t also establishes: the right ta vote; the right to life,
liberty and security of the person: and, the right to freedom of movement, Similarly.
various guarantees of a penal nature, specilicd in sections 8 to 14, cstablish the primacy
of the individual and the inalicnability of the rights pertaining to his person. [t is char-
acteristic that many sections begin with the formula: “*Everyone has the right o .7
One must be careful, however, not to exaggerate the liberal nature of the Charter. since
unlike article 17 of the 1789 French Déclaration. there is no provision establishing o
right of property or any right to security of property.™ This rather curious fact reinforces
the personalism of the Charter. which thus seems tor reflect a philosophical outlook which
sees the individueal, the human being. as the supreme value.

The Canadian concept of civil liberties is thus concerned largely with the assigning
of rights affecting the person as an individual.™ The Canadian Bilt of Rights in 1960
had already referred expressly in its Preamble 1o ““the dignity and worth of the human
person.”” and the Canadian Human Rights Act has also attacked many cases of illicit
discrimination. The Charter thus seems to be the extension of un established tradition.
The individualist nature of this document has also been emphasized by judicial interpre-
tation which has been concerned with defending the freedoms of individuals (Québec
Association of Protestant School Boards <. Le procureur général du Québec, 11982) C.S.

6 The posable mclusion of this night in the Charter vopcerns some members of Parliament (Le Deverr,
May 3 1983, p. 3

M Although section 28 of the faterpresation Act provides that the word ““persan’ includes artificial persons
siich as corporations, the context appears to indicate that the authors of the Charter had natural persons
specifically in mind, The English version reinforces this meaning. since it speaks of an individual i
section 15 (4 Every individual is cqual before and under the Jaw ") o English, an individual is a
particular person. a human being. As an arificial person. Her Majesty in her excoutive capacity woulkl
therefore appear (o be excluded. However, it can be argued that she is also “a nataral body.” which
ceuld make ber subjevt 1o this provision. In actual fact, this solution cannot be applicd since Her Matjesty
oonly a natural person as Monarch, as Head of Swte. and not as an embadiment of the Crown. wlere
she bs regarded as o Ceorporation sole. T See, to thas effect, Haggen, 1925 183,



673, p. 692). However, it is important not to give toe absolute and dogmatic a meaning
o the idea of the rights of individuals. In keeping with the criterion of a reasonable limit,
these should be able to give way before any community interest. Ex hvpothesi. if the
Charter had recognized the right of property and the right ta security of property, this
would not mean that any public expropriation undertaking would have to be found unlawiul
on the ground that no community right could deprive an individual of a right granted by
the Charter. The rather artificial antithesis between the community and the individual is
much more relative than is generally belicved. [n the spirit of the Charter, therefore. it
is more correct 1o speuk of the paramountey of the rights of individuals and not an absolute
primacy. which might sugpest that they are inconsistent with the interest of the commuunity.

The Charter thus firmly establishes certain rights which help to strengthen the position
ol the individuai in dealing with the Administration and the State. The rule of equality
of treatment 1s undoubtedly one of the most essential of these safeguards,

2. Quest for Equality of Treatment

This enhancing of the legal effect of the rights of individuals in relation to the State
is made still more significant by recognition of the right to equality of treatment. Subsec-
tion 13(1) of the Charter provides that:

Every individual is cqual before and under the law and has the right to the equal protection
and equal benefit of the law without discrimination ...

The application of this section is perhaps not as clear as might be thought at first.
The references made to the individual and to the concept of discrimination may be
interpreted in the restrictive sense of denials or infringements limited solely to people’s
external characteristies {race, language, sex, cthnic group, age. religion and so on).”' It
5 thus worth determining whether this provision really has the effect of making the rule
of cquality generally applicable in Canadian public law. before considering whether the
privileges and immunities of the Crown are consistent with the idea of cqual application
of the law,

fu) The Concepr of Equatity in Canadian Public Law

The idea of equality is not a novelty in Canadian public law. In 1960, the Canadian
Bill of Rights expressly recognized in paragraph 1¢b) *"the right of the individual 10
cquality before the law and the protection of the law " This right is in keeping with what
is required by the rule of law. since this concept includes the idea that everyone is eyl
before the law (Chevrette and Marx, 1982: 1205). The idea of primacy and general
applicability of the law necessarily implics that, in principle, the latter is the same tor

|

Before the adoption of 1the Charter. problems of equality were analy sed from the iraditional way of looking
at discremination ¢ Tarnopolsky, 19774,
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cveryone and that everyone is equal before it. This meaning has not changed since the
principle of isonomy wus first established in Periclean Athens. Equal application of the
law 1s nothing other than the rule of faw itselt. The influence of Dicey has been decisive
in this area. since the second meaning given by this writer to the rule of law was “legal
equality, ar .., the universal subjection of all clusses to one law administered by the
ordinary courts’ (1959: 193). Rather strangely, British writers on administrative law do
not reter directly to this principle. as if it were not really understood or not (ully zecepted
(Collon. 1971: 75). That is not to say that equality 1s an idea loreign to British law.
Although its existence does not seem to be really established by administrative law. which
prefers to refer to the rules of natural justice, ” it is nevertheless one of the fundamental
principles of public law. ™ In Canada. inclusion of this rule in the Constitution leaves no
doubt that it really exists. On the contrary. it is the scope and extent of the rule which
may give rise to difficulty,

Despite this British origin. the principle of cquality still seems like an American
import to many. which to some extent explains the tendency 1o give it a more substantive
application. In rrying to resolve various problems as to how it applics, courts often refer
to American academic anulysts and precedent (Chevrette and Marx. 1982: 12051, Without
wanting to deny the importance of this approach. however, we should note that in
American law, the idea of equality goes well bevond the purely formal meaning which
it is clearly given in the British tradition. This could hardly be otherwise, since owing
1o the anti-slavery origing of the Fourteenth Amendment to the Constitution (1868),™ the
principle of equality was understood and interpreted in the sense of equality of treatment,
ot the right of all members of the community to enjov the benefits of the law. The
innovitive nature of this change was not immediately realized, not at least so far as its
implications for the concept of equality itsell were concerned. For a long time. among
miny American jurists, the most commonly aceepted idea was that the concept of the
“equal protection of the laws'™ had an essentially racial meaning.™ It was not until the
late forties that the idea of discrimination wus extended to religion, language, sex and
so on. A clear change was then observed:

W now know that the egual protection clause was designed to impose upon the states a
positive duty to supply protection to all persons in the enjoyment of their natural and inaltenable
rights, especially lite, tiberty, and property  and 1o do so equally. (Tussman and TenBroeck,
1949 341}

The principle of cquality thus lost its essentiadly anti-discriminatory nature and became
i positive obligation on the State to ensure equal rights for all. For this reason, equality
has. since 1960, been given a pew meaning (" "the new equal protection™) in the fields

70 Collon, 19712 810 A wrter such as Garant, however, belicves in the existence ol a principle of equality
in respect of public burdens (1985 396),

T3 This is especially probable, as English public aw has never clearly distinguished between constitutional
amd adnunistrative law. See, in this regard. Distel, 19820 43,

T4 Anpelll 1964 310 For aoreview of the historical evelution of the concept of cguabity in American law,
~weo Handling 1979
TR See. in pariteular. the coruments of Mason and Heimeys, 1978 338 ff
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of cconomic and social legislation. ™ Some American writers have thus come to contrast
the idea of formal equality with that of substantive equality (**formal principle of equality
versus substantive peinciples of equality ). 7" Applying a more substantive assessment of
equality, a whole body of acudemic opinion has sought to show that real equality cannot
be conccived of without certain forms of discriminatory treatment to strengthen the position
of the disadvantaged (**reverse discrimination™™) (Goldman, 1979), In the case of substan-
tive equality, one must distinguish between strict equality and differential equality.

However. it is in France that the principle of equality has evolved most rapidly along
these modern lines, in relation to control over the legality of administrative actions. This
principle is the real basis of French public law, and was recognized in 17X89: [TRANSLATION]|
“The law ... must be the same for everyone, whether the person protected or the person
punished. All citizens are equal in the eyes ol the law and are equally cligible for ali
public dignities, places and employments. depending on their ability™ (Déclaration des
droits de " homme et i cltoven, article 6). Since that time it has become 1irmly established
i many areas: equality before the law: equality in respect of public burdens: equality in
the public service: equality in benefits: equality in competitions and examinations: equality
of users; equality of the sexes; equality of aliens and Frenchmen in relation to fundamental
rights (Rivero. 1965 Wollers, 1971; Delvolvé, 1969, Morange, 1951; Gaudemet. 1974).
This principle postulates that everyone who belongs to a similar category must be treuted
alike. the logical corollary of which is that o similarity should not be drawn between
persens who are in different situations (Carbajo, 1981: 177). The French concept is clearly
focused on equality of treatment, and the clearest indication of this has been the abolition
of privileges of any kind (Perelman, 1977 329).

The concept of equality has undoubtedly evolved in the direction of international
status, since not only s it recognized by the great majority of Western nations. but it
has also been given formal status in article 7 of the Universal Decluration of Human
Riglus, which provides that “‘[e]vervone is cqual before the law and entitled to cqual
protection of the luw without distinction.” As can be seen. this formula brings together
the British. American and French approaches to the matter.

oo This new meaning reccives increasing attention [rom Aerican Jurists und philosophers. See, for example,
the special issue of the Washington University Law Quarterly 11979) on a progriunine of conferences
organized by the Univenity ol Washington Law School with the (itle The Quest Jor Eguality. See,
especially, the addresses on the theme Equedity in Basic Needs and Services: Ceonstitutional Rivhe 10
Suhsidy and Sharing. Sec ubw the presentation by Nagel, 1979: 26, which summarizes American law on
the point as follows:

in this conception thisae rights and Dibertiest the important kinds of equaity are equaiity of political
and legad respect. cquality of formal treatment by the institutions of society, and eguality of liberty
from cortain hinds atencroachment or interterenee, either public or private. A second notion . semew bt
broader than the tirst. is cquality in the possession of basic rights plus the cqual apportivnment of
certain kinds of beneffes that are also regarded as hasic — perhaps basic medical care . basic education,
care for the aged when they are no longer abte 1 work, snd fundamental care for childeen so that
they do not prow up undernourished. The thind, and by far the broadest notion of equality. is the
equal apportionment of benefits of aff kinds, particularly economiv benefits.
See also Winler, 197,

Fio Sec. in particular, Greemawalt, 1983, The factthat wiher wrilers are guestioning the value and eftectiveness

at the principte of equahity 1w the best possible indication of its sighificance: Westen, 1981-82: K3,
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This brief review indicates that the Canadian approach to the principle of equality
is an amalgam of forcign solutions. Section 15 of the Charter is not linited to equality
betore the law, but also states that: “"Every individual ... has the right to the equal
protection and equal benefit of the law without discrimination ....7" This formula adopts
the substantive view of the principle of equality, of Franco-American origin. Equality
becomes 4 positive abligation imposed on the legislator and the Administration.

This approach is obviously more onerous thun that derived from the United Kingdom,
where equality is only one component of the rule of law, The idea of supremacy of the
Jaw imiplies that it 1s the sume for everyone, and an individuzl canrot avosd its application
by relying on the special features of his sitwation. In this sense. as stated in subsection
L501) of the Charter, **|e|very individual is cqual before and under the law ...."" This is
clearly the formal approach to equality betore the law, which [TRANSLATION] "*amounts
simply to uniform application of the law to litigants by the Administration and the courts,
whatever that law, cven at its most manifestly discriminatory™ (Proulx. [980: 312).

Although the Charter is stll close to Diceyan concepts of equality. seen from the
limiting viewpoint of the rule of law, an important step appears to have been taken. The
approach adopted by the Charter seems to go well beyond the narrow limits of unitorm
application of the law to include the right to equality of treatment in a general sense. ™
Scction 15 is [TRANSLATION] “*a general equality clause, not limited to the prohibition of
certain forms of discrimination™” (Brun, [982: 793}, It is thus possible 1o foresee changes
in the dircction of a more substantive approach to equality, which is increasingly being
required in the commeon law countries, ™

This understanding of the application of the principle of equality in Canadian public
law is very important in relation to Crown privileges and immunities. Is such an excep-
tional system of law really consistent with the requirements of equal application ot the
law 1o everyone? Docs the *right to benetit equally from the law’™ assume that privileges
which stand in the way of cquality of treatment for everyone will be abolished? By the
idca of equality, Dicey clearly meant that, in the last resort. individuals and the Admin-
istration would be subject to the same rules contained in the law (1959; 202). However,
is making the Administration subject to the ordinary rule the ultimuate conscequence of the
principle of equality. or should such a deduction rather be regarded as a confusion of
radically different concepts’?

(bl Application of the Principle of Equality 10 Law Affecting the Administration

Nathing in the Charter expressly preserves the rights and privileges of the Executive
and the Crown. Indeed. subsection 32(1) provides that “*{tlhis Charter applies ... to the

T Onoahis widening of the notion of equality see. m particular. Tarnopolsky, 1982 and 1983,

T3 Fuor Amernican caamiples, see. Oreenawalt, 1983 Westen, 19%1-82; 14983,
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Parliament and government of Canada ....""™ Insofar as the Charter operates as a true
charter of relations between the State and individuals. it is quite logical for the Crown
to be subject to its provisions. In addition, there is a clear desire to give the Charter
“universal” effect and general application, the principles stated in it being applicable to
all (Gibson. 1982). Does this. therefore, mean that the various components of the executive
branch should receive the same treatment as individuals?

Although it 1s clear that various institutions such as Parliament. the Government and
(by extension) the Crown must observe the principle of equality in application of the
law. no support can be found for the assumption of a general similarity of treatment
between the Administration and the individual. On the contrary, the formal approach so
tar taken by the Supreme Court provides a basis for justifying the existence of discrini-
ination in the law {Beaudoin, 1975; 714: Samson, 1975; Bourque, 1977). From the
standpoint of substantive equality, identical treatment is not necessary for persons who
are in different situations. Non-discrimination is applied by categories. by *‘reasonable
clussification.”™ rather than by strict equality. A difference in treatment may be justificd
by the absence of a similar situation or by a distinct nature. which surely is precisely the
situation of the executive function and the individual. The uncqual positions of the partics
seem to be acknowledged. Considering its legal nature, the specisl regimes governing
its rights, duties and privileges, its origins and its political dimension, the public interest
objectives which it exists to attain, and the purpose of its activitics, everything is in
favour of a radical distinction between the Administration and private individuals. Does
making them subject to the same process as to lability or procedural safeguards not
amount to deoying the cxistence of an entity as important as the Crown in its capacity
as the holder of the executive power and public authority? Surely its special nature makes
the Crown ““incomparable.”” and it could only occupy a distinct and special position
created for it alone. Its nature is clearly distinct. since the concept of the Crown refers
to the residual powers of the Monarch. While it is now to be under the law, as arc all
ndividuals, that does not make its nature similar to the ordinary individual. lts public
nature distinguishes it from private persons even though it acts in accordance with the
general rules of the common law. In terms of legal categories. public and private law
persons cannot be confused. which would appear to justify a priori the existence of
separate systerns governing them. On the tace of it. therefore, it would not seem advisable
t make the Administration and the individual subject to equality of treatment. From this
standpoint, any relation between these two would necessarily be unequal and could anly
remain so.

8. o the case dealing with eruise missiles. the Federal Court buth at trial and in the Court of Appeal cleatly
stated. in reliance on subscetion 32(1). that the Charter applied to the Guvernmient of Canada. A majority
of the Court of Appeal concluded that this application of the Charter also covered Government decisions
taken under the royal Prerogative (Operation Dismantle v, The Queen |1983] | 1.0, 429 [1983] | F.C.
TS C AN

Bi. We refer to the criteria used by the American ¢ourts in connection with the Fourteenth Amendment. In
ihis regard see: Michelman, 1969-70: 43 Kurst, 1977-78, The expression ““reasonable classifivation
was used by Laskin 1 in MacKay v. The Queen. |1980] 2 S.C.R. 170
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Another important point is that equality is a duty imposed on the State. There can
be no discrimination against the State. It simply performs a pelicing function to check
abuses contrary to equality. In many respects, therefore. it may seem quite pointless to
discuss making the Crown subject to the principle of equality. Fortunately, the scope of
section 15 of the Charter goes beyond the confines of non-discrintination and includes
cquality of treatment before the law, so that it is legitimate to compare the position of
the Administration in relution to the individoal in order to determiine whal is necessary
for greater equality of treatment before the law and in the courts. Although equality 1s 4
duty imposed mainly on the State. such a comparison is still valid, if only to ensure that
the duty is performed.

Although this type of comparison between the Administration and the individual s
legitimate, a classical interpretation of section 15 does not lead to the conclusion that a
duty cxists to subject them to equal treatment. Both the natore of the principle of equality
Hsell and the formal meaning which it is generally given in Canada are sgainst such u
conclusion. Since equality cannot be given a general and absolute significance. does this
mean that any scarch for a better balance in relations between the Adnuinistration and
the individual cannot be based on the principle of equality?

In reality, aside (rom the limits of the principle of equality, what s most important
is the general sense conveyed by this concepl. A more flexible understanding of the
general direction in which the law is moving indicates that equality of result is gradually
becoming the objective. Formal equality 1s insufficient. since it leads only 1o control over
equal application of the law, regardless of its content. In a more modern sense, theretore,
equality is associated with the idea of justice, the iwdea that all the vartous compoenents
in society should be treuted equally unless there are objective reasons for doing otherwise.
This trend towards *equalization,” egalitarianism, is also justificd on grounds of equity.
social peace and legal security: a just rule is necessarily the sume for cveryone, it is
strongly argued (Perelman. 1977; 3235: Fricdrich, 1977). In Canada, the theme of equality
has been directly linked with the idea of demuocracy: ' 1f democracy 1« considered substan-
tively as well as procedurally. it requires the pursuit of equality as an ¢conomic, social,
cultural and moral goal™ (MacGuigan, 1982: 247). To attain this result, the concept of
cquality of opportunity is put forward as a means of correcting inequality such as results
from “*nature” or from social, cconomic and institutional causes. There is thus a very
clear trend towards a more substantive approach to cquality, and the lalter is given a
maore material sense. Whal 1s significant is that equality can be a method of achieving
justice and democracy, by limiting or eradicating objective causes of ineguality among
the various components of Canadian socicty, of which the Government 1s one. An approach
designed to promote more egalitarian relations between the authoritics which hold priv-
ileges and immumities on the one hand, and private individuals on the other, is therefore
entirely plausible. This attitude is consistent with the logic of cvents, since we are
witnessing a continuous expansion of the rights. freedoms and safeguards of individuals,
so that some counterweight is necessary. it only the idea of civil liberties, which continuexs
e pain strength. As the State actually has considerable power both in fact and in law
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through its capuacity for unilateral action,™ some privileges exercised by the Administration
are superfluous and directly opposed to the need to improve the situation of the adminisirés
(Dussauit and Borgeat, 1982: 668).

It can thus be scen that the status of the Administration must be analysed in a
resolutely modern sense. in which any exception should be supported by reasons, not
taken for granted. The prevailing tendency in contempeorary law is 1o require a justification
for any departure from the general rule. This would mean proceeding on the assumption
that the federal Administration as a whole has no vested rights. and that it must justity
(s special status in terms of contemporary realities. The effect of this approach would
be 1o modify traditional analysis considerably, in particular that used in discussing the
privileges and immunitics of the Crown. In this specific case. exactly the reverse would
be truc. The necessity for a critical examination means going from the general to the
particular, Although the Crown is the outcome of a particular historical process, excep-
tional rules to accommodate objective differences must be considered. I we were to take
the peneral body of its privileges and immunitics together and attempt to demonstrate
the inconsistencics. the task would be much more difficult: this Paper would be in grave
danger of resembling an assault on a fortress. It is necessary to strike a better balance
between the Administration and the individuals by considering more appropriate solutions
thun can be expected simply by reverting to the general rule. The new dircctions suggested
by the wording of section IS of the Charter tend toward a flexible and varied interpretation
of their mutual relationships. Inherent in the idea of equality is an attempt to tind a
bulunce by taking int account the particular nature of all the factors which go 1o create
w special situation,

Equality is always contingent and refative: for a balance to exist, it is not necessary
that all the parties concerned be in identical positions. This is especially important as it
is not a question, in this case, of restoring a balance in relations between two categorics
similar in nature. The dialectic of relations between the Administration and the individual
15 of an exceptional nature and reqguires original solutions adapted o the respective
situations of the parties concerned.™ To see the truth of this, the present condition of the
administrés must be examined. In terms of commonly accepted notions as to the etticucy
ol the ordinary law. their position is surely somewhat singular.

K2 Seeinfru, p. 6t fE. for a discussion of the powers of adiministrative poticing and the power ol unifateral
action,

83 The incgalitarian nature of the relationship between the State and the individual does not admit the
reference Lo the concept of strict equality . but rather that of differentiat equality or “incgalitarian equatity,”
which only serves to emphasize the continuance of the Arnistotelan distinction between arithmetic wul
geometric equality. The mudern view of equality rests o a differentiztion. both tur (he rights themselves
and for the legal entitics involved. On this relanve nature of contemporary equalily sce. in particular,
Govard, 1977,
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C. The Vulnerability of the Individual

[s Canadian administrative law keeping pace with contemporary evolution in relations
between the State and the individual? Many deticiencies remain, such as the absence of
any legal requirement that reasons be given for administrative decisions, the lack of
safeguards regarding execution of judgments against the Administration and the fact that
there is no embudsman at the federal level. Certain discrepancies in the law have clearly
resulted from recent transformations in the executive function. This fact may be explained
by the liberal context in which administrative law was developed, in response to limited
intervention by the State. General principles and the rules of natural justice are no longer
as well equipped to deal with an extensive modification of relations between the Admin-
istration and the administrés. The unqualitied faith of some lawyers in the value and
cffectiveness of judicial review has only further distorted this situation at the expense of
the creation of a priori rights. which are more tlexible and better suited to the nature of
ordinary relations between the Administration and the administré. The result has been to
leave the adminisirés in a vulnerable position in view of the very rapid growth in the
benefit-granting function, a vulnerability which some new rights have tended to offset.

. Rapid Growth of the Benefit-Granting Function

The State has ceased to be simply the provider and guarantor of u liberal order: it
15 also responsible for performing a host of services which have considerably altered the
nature of its functions. In these circumstances. the idea of puissance publique can no
longer accurately describe the situation. The State cannot now be seen solely in terms of
its administrative police tunction, because the nature of its activities has long since gone
beyond merely creating procedurcs for issuing prohibitions and authorizations. Academic
opinien is upanimous in noting the transition from a ~“Watchdog State™ to a “*“Welfare
Stare. ™

Is the expression *Welfare State™ still relevant to describe these transformations?
it was developed to describe the post-War situation and refers to a system of protection
and assistance, to the aid of the State: one thinks at once of isolated actions taken to
correct @ social or economic situation. In reality, matters have gone much further thun
that. The State has become a vast organization involved in providing services and benetits
as well a5 in planning functions. Its expanded role reflects an impetus towards control
and rationatization of the orpanization of social relations.

| ’IRANSLATION]

1t |the State| is increasingly becoming the regulator of development or even, in difficult periods,
of decline. It injects large sums of money into industry and finances community projects. It
even produces goods and services directly, occupying the field left open by the private sector,
competing with it or tuking its place. Tt becomes inviolved in the creation of public enterprises,
cither 10 provide citizens with betler access to essential services or advanced technology or
to cnsure the independence of the domestic market. In this way the State encourages citizens
to participate in a community effort. (Dussault and Borgeat. 1984 12)



The greater the number of services offered. the more the State tends, in reality. to become
indistinguishable from the rest of society, and to affect all individuals directly. This has
restlted in the transformation of the individuals' relations with the State, with the purely
administrative aspect predominating. Changes as to their rights and status also have to
be considered to take into account the requirements inherent in this benefit-granting
function,

2. Changes in the Individual's Status in Relation to the State

Both in fact and in law. it is the very nature of the relation between individuals and
the State which has been transformed in the last two decades. A very clear shift has taken
place from a political relation towards a more properly administrative dimension.

The use of the word “citizen™ 1o describe the status of individuals in relation to the
State s a very imperfect rendering of the new dimension in their relations. This word
refers 10 a series of rights and duties of a political nature: the right to vote: eligibility for
public office: the holding of & passport: and so on ® As a grantee. the citizen is primarily
a “user” of the Administration, and needs to have rights which are appropriate to this
new situation. As compared with the status of the citizen, which has remained almost
unchanged, all the progress made in the area of rights and freedoms has been concentrated
in the administrative ficld, which is an indication of the growing importance of the
institutional as opposed to the civic aspect. Many Western nations have considered such
matters as: an ombudsman: freedem of information and access to administrative docu-
ments; reasons for administrative action. non-curial administrative procedures: consul-
tation and participation: a right to privacy and confidentiality; creating rights for users:
maintaining “essential’” services; simplifying formalities; administrative decentralization:
and additional safeguards in judicial proceedings (such as class actions).

All these reforms carried out in a relatively short space of time clearly illustrate the
growth of the administrative function. The individual. having only limited rights. is in
a weaker position which the Government has tried to improve, so as to make the State
“'more controlted and more civilized™ (Debbasch, 1979). It thus seems quite clear that
relutions between the State and the individual have become, above all else, relations
between the Administration and the user, who is in a position of dependence and vulner-
ability; attempts have been made to remedy this. Without questioning the relevance and
the effectiveness of these reforms, we must say that they are only corrective measures
which are eloquent testimony to the limitations of traditional representative dermocracy
n coping with the growth of the Administration. By themselves they cannot remedy the
fundamental problems connected with the development of the State. This dependence is
due, in part. to the expansion in the functions of the Government into various sectors

8. The reference w “oitizens” also has the untonunale consequence of excluding aliens, individuals whe
are particudarhy vulnerable in dealing with the admamstration.



where the needs of individuals are rcg/arded as essential. Section 36 of the Constitution
Act, 1982 clearly states this responsibility of the State 10 promote the material well-being
of the entire community. The development of economic and social rights is one of the
hest indications of this, The Administration also considers rightly or wrongly that it should
take the initiative in various areas, such as culture, scientific research. cconomic priorities
and industrial objectives, the fight against poverty and inequality, the promotion of new
values and so on. While the Government is thus sceking to obtain the material and human
resources to innovate, plan and manage. individuals arc imevitably left in a position of
depuendence: nothing can be done without the grant or green light given by the authorities,
Quite apart from the political aspect. this phenomenen indicates the importance of the
technical and scientific management of society. The resull is an increasing complexity
reflected in administrative organization and its tools for action, which thereby creates a
situation with a tendencey to disequilibrium in relations between the Administration and
the administrés.

While this disequilibrium results mainty from transformations in the administrative
function. it 18 alse assisted by other causes inherent in the social and cconomic condition
ol individueals. [t is impossible not to notice the growing helplessoess ot the individual
in Canadian society. Some very significant portions of the population are faced with
isolation, powerlessness and marginalization. This phenomenon appears to be the result
of o number of causes linked, tor example, to the decline or disintegration of institutions
pertforming a mediating {unction between the ordinary person and politicsl authority (social
clubs, fraternal associations, charitable institutions and religious foundations). Many other
lactors are also involved: the increase in single-parent families: the weakening of family
ties: the economic crisis and unemployment: consumer technigues: and, the division of
labour. More and more, the solated individual is subject to what may conveniently be
described as a direct confrontation with the State. Lacking resources and ill-informed,
he becomes merely a recipicat of welfare, of unemployment benefits or of old age or
disability pensions. an applicant for scholarships and loans. a user of “essential ™™ services.
This situation should prompt jurists to create legal machinery infused with @ new spirit
and seeking new objectives,

The legal situation of the Crown is singularly ill-suited to handling this change in
their relations. It appears to be the expression of authoritarian concepts based on the
submission and subjection of individuals in their relations with the State. In attempting
10 remedy this legal infenonity. it is necessary to give their rights o new meaning by no
longer tuking for granted the pre-eminence of public bodies. Formerly. such pre-eminence
wis often only a somewhat artificial result of an inability to reconctle the idea ot special
functions for the Administration with the idea of rights and safeguards for individuals.
Ettforts must be made to avoid perpetuating an absolutist concept of the State by the
relusal 1o lake any compensating measures. National interest or reasons of State cannot
be used as a facile excuse for evading the need for a eritical re-examination.



The courts have been too dependent on a traditional interpretation of the privileges
and immunities of the Crown, and have oo often merely approved this situation. Despite
the emergence of new trends. judicial attitudes are still unsatistactory on the point. clearly
demonstrating the necessity of legislative reform to introduce innovative salutions.

13, Deficiencies of Judicial Review

For some decudes, administrative judges in France have been criticized for being
too understanding of the operational necessities of the Administration (Mestre, 1974),
The same or perhaps greater criticism might be made of judges in Canada in the past.
There has been litlle innovation in the tield of Crown privileges and immunities in this
century. and judges have retreated behind a traditional interpretution directly tavouring
the Administration. All too frequently. judges have simply recognized the existence and
scope of a privilege, and then have declined 1o look any further ™ Tradition also suggests
an interpretation favouring the Crown. The rules governing the application of statutes to
the Crown in right ot Canada provide a pood illustration of this, since the Crown is
regarded as bound only if there is an express provision to this eflect in the statute, or by
necessary implication. ™ Where the legislator has been silent on the point, therefore, the
courts can speculate as to whether he intended to make the Crown subject to the provisions
of a statute. Such speculation is clearly along lines favourable to the Crown. since the
judge gives any provisions that may bind it a restrictive interpretation:

[T}t has tong been established in case law that the Crown can only lose its prerogatives under
an Act which contiains a clear and precise statement o that effect, and that any Act o which
o party attemplts to ascribe such a result must be interpreted in fuvour of the Crown and against
whoever alleges that it has renounced iis prerogatives. (The Public Servive Alliance of Canadu
v. The Cunadian Broadeasting Corporation, [1976) 2 F.C, 145, p. 149)

In case of doubt. the presumption is in favour of the Administration and not the
individual: thus, whenever a statute does not clearly specity that it also applics to the
Crown, the Administration cap rely on this judicial interpretation in dircetly infringing
its contents. The Eldorado Nuclear case already referred to (an infringement of Ontario

H5. “'Prerogative discretionary powers are also absolute in the eyes of the courts, in the sense (that once (he
existence, scope and form of a prerogative power are established 1o their sitisfaction. the courts have
disclaimed furisdiction o review (he propricly or adequacy of the prounds upon which 1t has been
exercised” (de Smith. 1981 137).

R Imerpretation Act, section 16, See supra, p. 15 11, our comments on this immunity.
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environmental standards). clearly illustrates the fact that the Crown’s legal position allows
the State to place itself above the law. even for its industrial and commercial enterprises
which put it in dircct competition with private enterprise. ™

Fortunately, there is a body of judicial opinion favourable to giving these privileges
a restrictive interpretation (Dussauit and Patenawde. 1983: 258 1), For some years it has
been strongly defended by the Supreme Court of Canada, among others, [n the Labrecque
case, Beetz J. noted that modern English law is hostile 1o the extension of the royal
Prerogative and against using the Crown's legal position to explain certain legal rela-
tionships. On the same lines, Laskin C.J. noted in a similar case that;

The law in Canada, in Canadian provinces, as well as in other common taw jurisdictions has
gone lar down the road to establishing a relative equality of legal position as between the
Crown and those with whom it deals, too tar in my opinion to warrant a reversion to an
anachronism. (Newa Seovia Government Emplovees Association v, The Civil Service Commis-
siem of Nova Scotfa, [1981] 1 S.C.R. 211, p. 222}

The anachronism in question was the common law privilege of Her Majesty to dismiss
her employees salely at her own discretion. A majority of the Court concluded that a
collective agreement had expressly superseded a situation covered by the common law,
and the Government had to abide by it.

In the sume vein is Bunk of Montreal v. Attorney General of the Province of Quebec.
in which the Government of Québec argued that section 49 of the Bifls of Exchange Act
was not applicable 1o it, as that section required notice of a forged endorsement of a
cheque to be given within @ year from the date on which the drawer learned of the forged
endorsement. This notice was not given. and in doing this the Québec Government relicd
on the maxim: ruflum tempus occurit Regr. It also argued that the Crown cunnot be Liable
for the negligence of its officers or employees. These arguments were aceepted by the
Superior Court and the Court of Appeal in a unanimous judgment which was finally
reversed by the Supreme Court. also in a unanimous judgment. The court concluded that
the Crown was bound by a banking contract and that in view of this contractual rela-
tionship, it was not governed by any special provision in the circumstances. Pratte 1.
took eccasion to note that

|8 |ubject ... to a limited number of exceptions ... the rights and prerogatives of the Crown
cannot be invoked (o limit or alter the terms of @ contruct. which comprises not only whar ix
expressly provided in it but also everything that normally results from it according o usage
or the law. (fd.: 573)

As the Supreme Court tends to favour the contractual approach in classitying legal
relationships. this decision may. in the long run, have considerable influence in preventing

the Crown from using a unilateral and legislative type of status to maintain its privileges
againsl others,

87 See awpre, po 200 4 discussion of public enterprises
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Similarly, in a criminal case, R. v. Ouellerte, the Supreme Court had to assess the
relevance of the common law rule exempting the Crown from the necessity of paying
costs, In a unanimous judgment, the court disputed whether this rule was ‘*as firm and
precise as (it is] considered ... to be™" (fd.: 571), and relied extensively on section 758
of the Crimina! Code in concluding that in this matter some discretion was left to the
judge, a discretion “*limited only by what is just and reasonable™ (fd.: 578).

In another criminal case, the Supreme Court denied the Canadian Broadcasting
Corporation the right to rely on its status as an agent of Her Majesty to avoid a charge
under the Criming! Code (Canadian Broudeasting Corporation v. The Queen, |1983] 1}
S.C.R. 339, Applying the principles stated in the Langelier case. the court held that in
vrder to benefit from the traditional immunity of non-applicability of statutes, the CBC
had to exercise its powers in a manner consistent with the purposes of the statute, which
it had not done when it allowed the showing of a film in breach of the provisions ol the
Broadeasting Act and the regulations made under it. Even more so than the preceding
solutions, this decision indicates that the highest court in Canada no longer intends to
regard the privileges and immunities of the Crown as having absolute effect. as it formerly
did. However, this breakthrough is only relative. if it is read in light of the decision in
the Lldorado Nuclear case mentioned above. That case raised the same issues, since both
of these public enterprises, agents of the Crown. had to answer criminai charges for
breaches of certain provisions of the Comibines Investigation Act. This time, the respandent
enterprises were able successfully to maintain the immunity of non-applicability of stat-
utes, since the statute had been drafted in very general terms and the court concluded
that they were acting in accordance with the purposes it specified. To the extent that
many enabling Acts are drafted in general terms so as to leave orgunizations and agencies
greater freedom ot action in achieving objectives of geperal utility, there is a danger that
they will always act in accordance with the law so as to escape the effect of criminal
penalties. Therefore, one should not overestimate the progress made by the Supremie
Court in this area.

The Federal Court also seems inclined to adopt this sceptical approach toward the
privileged status of the Crown, although not without some hesitation. as can be secn from
the recent cruise mussiles case (Operation Dismantle v. The Queen, [1983] | F.C. 429:
[1983) | F.C. 745 (C.A)). The Trial Division allowed an action to be brought tor g
declaratory judgment that the federal Government's decision on cruise missile testing in
Canadian territory was unconstitutional. Although this decision was reversed on appeal
on the ground that it was a political yuestion in which the courts could not become
invalved, it is now likely (subject to any future judgment by the Supreme Court*) that
a court will be in & position to determine whether a governmental decision based on the
royitl Prerogative is consistent with the provisions of the Canadian Charter of Rights and
Freedoms (de Montigny. 1984 167 Murphy, [984),

* Just as this publication was being sent 10 press. the Supreme Court confirmed the verdict of the Appeal
Invision and stated that the powers of the Guovernment in matters of defence are subject to the provisins
of the Charter (Operation Dismantfe v The Queen. May 9. 1985, Supreme Count, No, 181541
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The courts of the various Canadian provinces have also taken this limiting approach
to the privileges and immunities of the Crown on several occasions. This trend remains
that of 4 minority. however. For example. in a recent Judgment of the Québec Superior
Court, Nei Canada Lid. ¢. Volcano Liéde, the Judge dismissed a motion to strike a
subcontractor’s lien registered on a Crown building owned by Hydro-Québec. As prv-
tleges can only exist on attachable property, counsel in this case relied on the Crown
immunity against any form of forced execution, including seizurc.™ This argument was
dismissed in reliance on section 14 of the Hvdro-Québec Act, which states that perform-
ance of this corporation’s vbligations may be levied on its property. which would make
the property attachable. even though the section first mentions that it is owned by the
Crown. Just looking at the text. therefore, the Crown's traditional immunity from forced
execution may be in doubt. Other bastions which might have been thought invuelnerable
have ulso fallen. The best example of these is the injunction: the Supreme Court has
admitted that Crown agents can be made subject (o an obligation to do or not do something
{Lungeficr, [1969) §.C.R. 60). Initially, this rule was limited to cases in which the
Administration had acted unlawfully: the courts could then prevent it from doing acts
which 1t was not authorized 1o do. In the Ashestos case. the Québec Court of Appeal
went turther in this direction by accepting simply a possibility that the statute at issue
might be invalid as a basis for allowing an interlocutory injunction to prevent expropriation
of the applicant. It will thus sutfice to allege illegality or apprehended illegality. in order
to make the protection enjoyed by the Crown against this type of action very uncertain.

The courts have sometimes been critical of Crown privileges in the common law
provinces. On the matter of nor-payment of costs. for cxample, the Crown has been
denicd preferential treatment in several cases tFergusan: Gooliak. Thibodeaw Express.
Thomay). This limsiting interpretation may even lead to somewhat surprising results, as
in the Ontario case of Marek v. Cieslak. The Public Trustee of Ontario. required to
praduce certain documents, refused to do so in reliance on the Crown's traditional immu-
nily which he had us an agent under the Crows Agency Act. He was denied this on the
ground that the Crown was not a party to the action, which may mean that its special
status is applicable only in cases where it is directly involved. In the same way. a 1979
Briish Columbia Supreme Court case follows the interpretation of Pigeon J. in the
Verreawdt case and obirer tukes u limiting approach to the contractual power of the Crown:

Tlhe Crown is bound by a contract made by an agent within the scope of his apparent
authority, cven though the contract is not specifically authorized by statute or order in council,
(Clark x. R in Right of British Columbia (1980), 15 B.C.L.R. 311, p &)

However, these few decisions do not substantially alter the state of Anglo-Canadiun
flaw on Crown privileges and immunitics. For the most part. courts in the common law -
provinces have continued to give effect o these privileges.”™ although the new views
expressed by the Supreme Court may have a considerable impact in the long run.

K& The immumity of the Crown in right of Canada tront seizure before or after Judpment is still the rule. as
can be seen o two recent cases (rom Quibec: Brown ¢ Le Colfege Manitne, [1YR3] C.5. 825 and Rabran

¢ oLe Collége Muniron, | 1983 C.§. 832,

89, For a recent case in which the Crown was able successfully 1o assert its privileges and timmunitics. sce

Re Doviator (119841, 34 QR 12y 551
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Although this new line of authority seems promising, it is best o avoid at the outset
an overly passive approach that prejudges the direction in which judicial supervision will
move, Assuming thut matters centinue on their present course. there will not he any
substantial reassessment of existing privileges until after a long and laborious process.
Not only does the tinwke needed for such a process secem at odds with the urgency of retorm
in this arca, bul there is also the danger that it will eventually leud to piecemeal solutions
instead of overall reform. It may be doubted whether judicial interpretation will develop
innovative solutions better adapted to the special nature of relations between the Admin-
istration and the individual.® One may well wonder whether judges. whe are still too
unbued with private law concepts. will give sutficient consideration to the special require-
ments of the Administration as an institution which has powers and obligations applicable
Lo it alone. Until recently. this recognition of administrative necessity has consisted in
maintaining the privileges and immunitics ol the Crown.

In all fairness, it must be said that the entire respensibility for this situation does
not rest with the judges. The purposes and resources of judicial review are of a different
nature and do not exist to redefine the lega? status of the federal Adminmistration. It could
nut be otherwise, since as the result of no academic comment on the subject and the
limits imposed by the legislator, the judge often lacks the theoretical tools needed to
muke major changes. In this sense, it is illusory to believe that a judge can by himselt
apply practorian solutions to remedy existing deliciencies. There is little scope for initi-
atives of this kind in Canadian judicial tradition. While judicial review can apply corrective
measures., it cannot provide comprebensive reforms, which are usually the provinee of
the legistator. In view of the importance assumed by law and Parhament in the legal
tradition of this country. the legal status of the federal Administration should be governed
by a coherent body of legislation. Only a retorm of this kind can accommodate the idea
of the special nature of the administrative function, which needs to be lurther developed.

[I.  The Speciul Nature of Administrative Action

British public luw has clearly evolved in the direction of making the executive branch
subject to the general rules of the ordinary law. The origin of this development is essentially
historical, since onc of the main issues in the conflicts which shook England in the
seventeenth century was making the Monarch and his advisers subject to the common
law. In the centuries that followed, this impetus to impose rules on royal privileges
became a reflex action. so much so that, in vur day, any re-examination of the privileges
and immunities of the Crown seems to lead inevitably to a return to the general rules of

G0 Writers such as Dussault have also not hesitated @ question the ability of an ordinary judge @ imnovate,
considering that [rRANSLATION] ““his natural cantion ... makes hin unlikely (o discern new solutions Tor
new problems.”” He deplores in this regard that the courts [TRAKSLATION] *"have not been able to establish
viear rules on judicial review, where there is nevertheless a wide diseretion™ (Dussaull and Patenaude,
1984: 274



the ordinary law. Both by the nature of its privileges and immunities and by the char-
acteristics of 1ts legal personality. however, the Crown remains a public law entity.
Secking to make it subject to the same legal rules as apply to individuals runs the risk
of preventing the development of solutions that are not necessarily determined by the
spirit and the machinery of private law. For the purposes of this analysis, such a confusion
i not a major obstacle. Our concern here is with the Administration. not with the Crown
taken in isolation in its historical context. There is every indication that the traditional
approach of public law needs o fundamental rethinking.

There are several reasons in favour of a new tvpe of approach. First. there is the
fact that the historical determinism applicable to the evolution of the Crown cannot be
contused with the factors affecting and influcncing the Administration. The latter is
governed by a different logic. Additionally, an analysis of the status of the federul
Administration is not really suited to a historico-legal approach. Without denying the
weight of history, already mentioned at the beginning of this Paper, on¢ can clearly see
that most of the considerations of fact and law determining the nature and the functions
of the contemporary Administration are new. A new methodelogy capable of accom-
modating the profound changes taking place in the Administration is made necessary.,
whether by the striking growth of its benefit-granting function or of its planning and
management functions. It has changed, and must be thought of in new terms.

The first aspect of this new approach must be a better understanding of the special
nature of adnministrative action. It will only be possible to identify the most suitable legal
regime by undertaking an analysis of this Kind.

A.  Problems in Making Administrative Action Subject to General Rules

For some writers, [IRANSLATION| ““to the extent that the State moves beyond the
limits of the Watchdog State and becomes the Welfare State, dispensing goods and
services, Its activity approximates increasingly to that of an individual ... (Dussault and
Borgeat, 1982: 668). Similarly. the Supreme Court recently held that **[t]he more active
government becomes in activities that had once been considered the preserve of private
persons. the less easy it is to understand why the Crown need be. or ought to be. in 4
position different from the subject™™ (Eldorado Nuclear, [1983] 2 §.C.R. 551. p. 558).
The validity of this assumption might ultimately justify making the solutions of the
common law or the civil law gencrally applicable in the area of relations between Govern-
nient and the individual.

There are many signs pointing in the vpposite direction. The Administration is
assuming functions and responsibilities which still have no equivalent in the privite
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sector.”t This special nature is apparent first from a general review of its functions and
second, and more specifically. from the services and benefits offered to individuals. Far
fromy paralyzing any positive development. such an observation tavours the emergence
af solutions capable of giving more adequate protection to the rights of individuals by
taking into account the special teatures of administrative action.”

. The Existence of Special Functions

In any modernization of the legal status applicable to the Administration. it is essential
for future reforms to take account of its specific pature, Since many administrative
functions differ significantly from activitics governed by private law,” the idea of a
special legal status tor the Administration is not, as such. a strange one. In many cases,
it may lead to more satisfactory results than the general system, provided it is not designed
to {avour the Administration unduly. [t is important to begin with the assumption that
separate treatment may produce better results because it is betier adapted to the objective
sought. The farther away Administrative activities are from the process of private Jaw.
the more it becomes necessary to devise oniginat solutions. In English public Jaw, recent
research has moved in this direction by drawing attention to the impossibility or difticulty
ol establishing analogies between ““the individual relationships™ and the Government,
the Crown and the State (Winterton, 1983: 410), as in fact all indications are that **special™’
situations require special rules. This seems particularly true with regard to the maintenance
of public order and unilateral action.

fur  The Administrative Police Function

The maintenance of public order accounts lor a large part ol administrative activities.
[n Canada. the federal Administration holds vast powers of supervision, seizure, retention,
inspection and conliscation which may usciully be taken together to indicate that the

91, Prisate las is tuken (o mean the rules gpoverning relations between atitwaal and natural private law
persons. Anglo-Canadian writers have given some interesting definitions of ;. Private law ought be
described roughly as that which covers transactions and interactions between individuals, particularly in
regard to property, commerce and the Fumily ™ ilson, 1976: 7995 On a more subtle distinction between
public and private Yaw. see Linden, 1976 833, See also Harlow. LYR0,

42, As Isor has observed, [ its substantive rules, public law has develaped to o large extent independently
of private law. But in it institutional . procedural and conceptual framework. public law 15 not suflicienmly
independent: on the contrary. il has suffered from the intrusion ot private law™ (1976: 824),

43 Ag Quellene recently observed. the State [1Raxs1ATION] “also exercises lunctions of public power vr
functions which are properly governmental. the legidative. jurisdictional and administrative funclions.
in accordance with the three traditional funchons ot the State, which have no cquivalent or caunterpart
ameng individuals or in the private sector: individuals are not responsible tor implementing statutes, o
not administer prisons, do not issue authorizations or licences, and so on™ {1985 50).

In Hogg's writing. the same Kind of observation is found:
The state enjovs extensive powers which are not available to subjects: o collect taxes, to maintain
an army, a pelice force and courts, und 1o exercise the powers necessary 1o administer the myriad
laws which repuluie and provide state services in modemn society. Inoaddition. the state enjoys certain
privileges or exemptions from the general kvw of the land. Some of these are necessary to the effective
exarcise vl slale powers 1977 161
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nature of the Administration’s function falls outside the ordinary law. This function is
also exercised through a number of prohibiting and authorizing regimes in all areas of
economic and social life. In French administeative law . this function represents the concept
of “administrative police.”™ The term “"police™ is used here to mean the function and
not the persons responsible tor carrying it out. In the material sense. police means the
rational organization of public order through a group of organizations and institutions.
Although still generally discounted in the English-speaking countries, this idea is very
uselul us an accurate description of one of the chicl functions of the federal Administration,
and there are signs that it is beginning to gain acceptance in Canadian law %

While there is no general theory or completely separate regime for these police
activitics, the federal Administration has vast powers in this regard. In many areas, it is
responsible for maintaining public order, as for example in foreign trade or telecom-
munications. Since in theory it has a monopoly of the constraint power, it usually discharges
this police function by creating exceptional regimes based on authorization or prohibition.
Whether these arc created by legislation or regulation. it is the Administration which
must consider the merits of ¢ach particular case, often exercising a wide margin of
discretion. The areas so affected are extremely varied. at both the tederal and provincial
levels: film censorship, liquor and building permits. driver’s licences, permits for broad-
casting und cable networks, air transport, ambulunce operations, the marketing of agri-
cultural products, gaming establishments, the building of dams on walerways and so on.
Thexe very diverse examples clearly show that the Administration supcrvises a large part
of cconemic and social activity,

[n exereising this supervisory function, the federal Administration has at its disposal
extraordinary powers which do not in any way relate to the Yegal position of the Crown.

U4 I Jrench administrative aw. this concepr of administrative policing is very impertant in determining
whist falls within the jurisdiction of the administrative judge as upposed to the activities of judicial policing
subjeet o control by the judiciul tribunals. As the French sdmmistration exereises many policing powvrs,
peneral or special, with or withowt [egislative authorization. the determination of what may be a subject
ub ihis tunction s ulvo of great significance fur control of the legality of admsinistrative action. See. to
this eltect, Yedel and Delvoive, 1982 161, For i recem sumntary. see Pioguart, 1984,

S5, See, on this subject. Bisalys, who discusses the powers of economic policing exercised hy independent

awlministrative agencies (1983: 4461, See also Lemicux, who refers to the I TRANSLATION] * various admin-

istrative policing regimes progressively established by the State™ (19833, It should also be noted that o

British writer, Morgan, has actually used the teem " police™ in the sense in which it is used here, referring

in particular to German administrative law: ““The wnm Police” (Pofizei) has a much wider meaning than

nn Lngland and extends far beyond the preservition of the peace. Its meaning approximales to the term
police pewer’ as used by the Supreme Court of the United States, e ‘public health, public morals,

pubhe safety” 7 rinroductory chapter 10 the text of Robigsoen, 1925 6%t
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il 1KY

search.”” seizure.™® detention.™ confiscation,
sale after seizure™! and even the imposition of a fine'® or performance by the Admin-
istration itselt.’* The nature of all these powers is that they confer exceptional rights
which are directly dependent on the will of the legislator alone, and subject 1o little or
no control by the ordinary courts. fn practice, therefore, the Administration has some
room lor discretionary appreciation in deciding whether there has been a breach of otficiul
regulations.’® As this police activity represents essentially a unilateral action, the proce-
dures used depunt considerably from the rules of private law. H such procedures are
ultimately a source ot damages for the individuals concemned, the implementation of the
general rules of civil law or common law may lead to many problems. In view of the
complexity of police machinery. the proot of a specific fault may prove to be difticuit,
Additionally, as police activities are more likely than private ones to result in the commis-
ston ol a slight lault causing serious dumage, the courts have often adopted a more
cautious stance. requiring proof of bad faith or gross negligence for the Administration
o be held liable. Lacking any presumptions in their favour, individuals may then have
to discharge a rather heavy burden of proof. A special system of public law would thus
place them in a better position in this repard.

These are the powers of inspection,”

Y6, See.in particular: section 7 of the Fisht fupection Ace, section % of the Rodration Emiteing Devices Act,
section 7 of the Feedy Act: section 63 ol ihe Conada Labowr Code, section 13 of the Traasportanion of
Lrangeroms Goods Act.

7. See, in particular: section 10 of the Envirommental Comtaminants Ace, section 36 of the Livestock und
Livestock Prodices Acr, section 7 of the Mupfe Produces Industes Acn, section U of the Motor Velticle
Tire Safety Acr.

YN, See,m particular. section ® oot the Forestrs Development and Besearch Act, weetion 8 of the Pucrtie
Sedmon Fishoeries Convention Act: section 19 of the Animal Contagtons Diveases Aot section 17 of the
National Hurbowry Board Act, section 111 ol the fmeigration Ace, 1976, section 24 of the Clean A
Act.

S See, in this regard: section 63 of the Cooperative Credit Associations Acr, section 22 of the € ustonn
Act section 22 ot the Harbowr Commissions Acr, section 33 of the Western Grain Stubitization At
section 34 of the Werghts and Measures Act

I See, Tor example: section 10 of the Currency and Exchange Act. sections 173 10 244 of the Custonts
Act, section 21 o the Facise Act, section ST ot the Fisheries Act section 6 ol the Hazordimis Frodis
Act: section 52 ol the Yukon Acr.

L Segan partivwdar sections 44 and 45 ot the Governmens Rudwevs Acr sections 23 and 26 ot the
Deparnent of Pramport Aok, subsection 381078 of the Canadu Shipping Act; section 21 ot the Nationa!
Herbowrs Bourd Acr, section 23 of the Ovean Dumping Consrol Act.

02, See, in this regard, scetion 20 of the Asmer-fatlarion Act and subsection 200111 of the Northern Prpeline
At

103 See. in particular: sections 6 and 14 of the Nuvivable Waters Protection Acr, sections 25 and 27 ol (e
Telegraphs Actsubsection 427 of the Weages Linbddity Ace: section 17 of the Espropriation Act: subsection
3001y of the Novthern Pipetine Acr: section 15 of the Transportation of Dangevons Goeds A

14 This diseretionury power is often onticized. as shown by Larcan. 1984 in a recent article.
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thy  The Pawer to Act Unilaterathy

In & more general perspective, unilateral action, the characteristic method used by
the Administration, involves a whole series of principles which apply only to the Admin-
istration. These rules constitute one of the principal bases for the special nature of
administrative law,

The unilateral action. whether individual or general, gives the Administration an
opportunity to alter the stute of the law without the consent of the parties concerned. This
procedure has not developed in private law. where in general individuals cannot unilat-
erally impase their will on others (Tancelin, 1975: 172). Further, the unilateral act does
not assume the existence of a prior legal connection, such as a contractual or user
relationship. The Administration may unilaterally alter the rights and duties of mdividuals
wilh whom it has no special relationship. Although there are many conditions on the use
of repulations (Dussault and Borgeat, 1984: 452), nevertheless such a procedure is. strictly
speaking. extraordinary.

In order to differentiste administrative from private law and thereby confer legitimacy
on il it iy sometimes tempting to postulate radical differences between these two areas
ol the law. The dividing line would depend on the nature of the bilateral and consensual
private law act on the one hand. and the unilateral and imperative administrative act on
the other. The absolute predominance of the will of one party over the other has often
been @ means of defining certain fundamental concepts of administrative law., It is thus
possible. in the search for a systematic arrangement. to object too strenuously, neglecting
to take into account certain factors as a result of which differences between the concepts
of contract and unitateral action become extremely tenuous. ™ For example, some acts
which have the external uppearance of a contract are in fact regulatory processes. Conversely,
a regalation may lose a large part of its unilateral nature by becoming subject to approval
by those concerned. A method or a process should thus not be associated too exclusively
with one arca of the law. This is especially true for administrative law, where the technigue
of contract has alwavs held an important place. On the other hand. it has to be acknow]-
cdged that private law is not an area in which many unilateral processes are to be found.
These are largely the monopoly of the executive branch, and may thus serve to illustrate
the special nature of an institution such as the Administration. Without distorting the
complex reality of relutions between the Administration and the individual, the ability to
act unilaterally does indeed seem 1o be one of the tundamental characteristics of admin-
istralive action,

Relattons between the two parties concerned are thus fundamentaily unequal. One
clatms to be acting in the general interest or for public purposes, and so impases its will
unilaterally on the other. It is ditticult for private law to accommadate this disequilibrium,
since it assumes that the partics are equal. For example, it is difficult to apply the ordinary

105 French sdministrative law has taken account of this development by formulating the concepl of 4 mixed
act. Seelin this repand, Madiot, 1971
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rules of tortious liability so as to hold the Government lable for dumages resulting from
the exercise of regulatory powers. In Welbridee Holdings Ltd . . the Supreme Court consid-
ered this problem by excluding the regulatory functions of a municipality from the scope
of liability (see also, the Fafard case). There are thus ““public authority acts™™ {acres de
puissance publigue} for which the Administration enjoys coniplete immunity (Garant,
[985: @16). Does this mean that the power to command, regulate and take action by
authority implies a power to issue orders which cannot be the subject of monctary
compensation? Without compromising the freedom of action of governmental bodies,
special systems of liability could help to mitigate the undue severnity of this rule, This
would produce a happy compromise between the necessitics inherent in the regulatory
function and the no less important necessity of not causing excessive damage to individ-
uals. Such antithetical entities cannot be satisfactorily reconciled within the limits of the
ordinary law.

2. The Special Nature of the Benefit-Granting Relationship
between the Administration and the Individual

Both by its use af certain legal techniques and by the special nature of its functions,
thercfore. the Administration may in general be distinguished rom the world of private
law. Is the same truc, at a lower level, of the services and benefits provided by the
Administration”? Are there not indications of o growing similarity with private enterprise?
This parallel is to some extent justified by the use in the Administration of management
methods originating in private enterprise. This also reflects a trend towards making the
idea of a benefit or service more consistent in circumstances in which some public actions
have a more markedly commercial aspect. In a culture geared to mass consumpticn.
having an X-ray taken in a hospital can be like going to the movies. While one cun
understand this parallel in observing social phenomena, however, there is little basis for
its general application in administrative law.

Cerain services provided by the Adnunistration are unquestionably industrial and
commercial in nature. '™ Petro-Canada is undoubtedly the best illustration of this. Simi-
larly, the Air Canada board of directors “*shall have due regard to sound business prin-
ciples. and in particular the contemplation of profit’” {subsection 7(2) of the Air Ceanada
Act of 1977). However, these profit-making activitics represent only a small part of the
Administration’s total activities, which are essentially determined by considerations of
the peneral interest, in which profit plays no part. Even in the case of Petro-Canada, the
profit role is limited il we consider the “'national interest™ objeclives stated ut the
beginning of the Act {section 3 of the Perro-Cuanada Act).

In the majority of cases, services and benefits provided by the Administration ditter
considerably from those provided by private enterprise. Parudoxically. individuals find
themselves in the position of creditors to the State. As their rights are often guaranteed

106, See supru, p. 20, our comments on public enterprises.
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by law. the Administration is in a sense in the position of a debtor, its role being limited
1o delivering the service on the individual's request. This evolution is made more signif-
want still by the receptiveness of the courts to applications for mjunctions by user commit-
tees o terminate strikes regarded as illegal. The paosition of the judges is based on the
fact that these persons have very important rights opposing any interruption in operation
of the service by a work stoppage. ' In The Queen in the right of Canada v. The Queen
in the right of the Pravinee of Prince Edward Istand. the Federal Cour recognized that
the federal Government had been in breach of its duties by failing 10 take the necessary
acthon to provide a ferry service between Prince Edward Island and the mainland, '™
Although this cannot be the basis for a general rule, it would seem. therefore. that users
of a public service have rights in relation to the State. This is dealt with in paragraph
36t 1)) of the Constittion Act, 1982, which states that ** . the government of Canada
and the provincial governments, are committed to ... providing essential public services
of reasonable quality to all Canadians.™ The Administration thus has duties which exist
mdependently of any contractual or special relutionship.’®

In the absence of a contract. individualy have no right to require & private enterprise
to operate. Even 1o the cuse of @ monopoly. private enterprise has complete freedom to
alter the nature of its activities. just as it may suspend its operations, It a contract is
signed. it can often do so il it pays compensation or an indemnity. In many respects.
user-consumers have dillerent rights depending on whether the party they are dealing
with is private or public.

Despite the formal recognition of certain rights. individuals are still not in a position
of equality in their relations with governmental bodics:

[ TRANSLATION]

Lven it the State is in the position of a debtar, it is still the State, and still enjoys the prerogatives
of the public authority: it is responsible for deciding on how it will discharge its debt, and
may impose its decision on the individual. (Vedel and Rivero. 1980)

In many cases, the Administration does actually have certain options as to the form which
the services it provides to the public will take. 1t has a dury primarily as to the means.
not the end result. The most an individual wha wishes to obtain a benefit can hope for

107, In October, 1982, Gonthier J. of the Québee Superior Court authorized a wmporary injunction ta be
issucid 1o end the threat ol an illegal strike at the Suint-Charles Borromde Hospital. at the request of the
Comité provincial des malades du Québee. This case is similar to one in 1979 involving the same
institution. ik which an aclion by patients for leave o sue for damages was alw aflowed ifapainte ¢,
Svadicat national des emplovés de " Hopital Suing-Charles Borromée, | 1979) C.8. 1119, affirmed [ 1941}
C AL 568
Un the obligation to maintain service, see abso Vifle de Laval ¢ Fraternite des Policiers de Laval, Apnl
6 1981, C.5. de Montréal, N 81-546. On the nights of recipients of health and social services. see
Poirier ¢ Hapital du Hau-Richelies. [1982) C.8. 511,

108, This finding was based in part on infingement ol federal-provincial agreements, and nat merely on

disregard of the ripghts of users; however as the purpose of these agrecments was (o prant a right of way

o Prince Edward Islanders, there was reatly a breach of users” rights, On obiaining damages for

mlermuption of essenlial services, see Brown and Lemicux, 1979; 790,

T4 IUis rare that the administration has a privilege excludmg liabilit for a falure o provide a public service.

See. for example. section 26 of the Northern Canadet Power Commission Act
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is that the services will be provided at u suitable level of guality. He can expect that
there will be unforeseen modifications as 1o the personnel responsible, the location and
the nature of the equipment used. In addition, he will often have to comply with the
internal rules of the department in question, ranging from a simple smoking prohibition
o the wearing of special clothing. [n order to obtain a service. he may be subject to
various constraints, and these internal rules may even be imposed on him away from the
prentiscs used by the Administration (this is the case particularly with formalities govern-
ing certain requests for material or financial aid). The relationship between the Admin-
istration and users can thus be fraught with special requirements without individuals
having any real opportunity of consenting to these internal rules. They must obey. in the
fullest sense. In a commercial relationship under private law, matters assume a very
different aspect. The individual usually has much greater freedom of action as o the
business he deals with and the conditions on which the service is provided.

In these circumstances. there are ditficultics in analysing the legal relation between
the Administration and the user as a contractual relationship.'™ In a similar context.
Baudouin has said that. in reality, the freedom to enter into a contract is purely illusory,
since the contracting party cannot do without an essential service. This observation leads
him to reflect on the fact that the individual may leave |[TrRansLATION] “the tield of
contract and fall into that of the institution or statute™ {1983: 53). The conditions on
which a public service is provided may not even constitute an olfer made by the Admin-
istration. as it were, {or acceptance by the public.''" As individuals have no choice in
obtaining administrative services. they are in reality placed in a situation governed by
the xtatute and regulation,''* The meaning and scope of administrative regulation cannot
he understood in terms of contract in circumstances where there is an important disparity
between the partics. The most recent rescarch suggests that one should now speak of
giving the rights of users in relation to the State a public law content {Lajoic, Malinari
and Baudouin, 1983: 679).

However, the Supreme Court appears to have ignored this Fact, as can be seen in
Labrecque. where Beewz )., speaking for the court. said that in gualifying

a given legal relationship in public law, the qurist of the Anglo-Canadian tradition must
necessarily cirey out this tunction with the concepts and rules of the ordinary law, unless
stutute ot prerogative reguire otherwise. ([ 1980 2 S.C.R. 1037 1082,

10 In French administrative law, the contractual approach is rejecied in favour of coneepts such as tax and
duty. Sec. in particular. DuBuis de Gaudusson, 1977 For a virulent criticism of the contractual approach,
see Dugain, 19249

T In Québec in particular, academac writers regularls reter to the concept o the standard torm conmact,
w which one of the parties loses the right o negatiate his obligations frecly, all the conditions of the
contrt are unposed on bim o advance and his only altermative s me tetuse to enter into it In this
regard, see Azird, 1960: 347, who says however that [TRANSLATION| *“the standard Form contract tenels
ter resemble o repulaton. ™ Similarly. see Popovici, 1974: 173 and Crépean, 1974 70,

112, A rescarch groap at the University of Montréal recently concluded that the right o health and social
services [TRANSLATION] “now derives its source [rom statute. not contracl ™ They noted that | IkaNs
LATION] *'the comractual framework is from a technical standpoint no longer a valid way of explaining
the legal relutions, since the hospital can now neither refuse o provide care and services nor Tail 1o
carry out care wmd services medically prescnbed’” tLajoic. Molinart and Baudoun, 1983, 723
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Although this case concerned the legal status of casual employees in the Québec civil
service. and not the nature of a benefit-granting relationship. it is nevertheless symptomatic
of an exclusive reliance on the general rules of the ordinary law in making a legal
classification of relations between the Administration and the individual.!'* This approach
is in fact very questionable. The creation of a system better adapted to the nature of
administrative action does not mean strengthening the Admiristration at the cxpense of
the individual. It simply constitutes a recognition. in law as in fact, that most of the
Administration’s services and activities differ appreciably from the private sector. Making
them suhject to the rules of the ordinary law is thus liable to give insufficient attention
o many requirements inherent in the organization and functioning of the public sector.
In this connection. too much impertance should not be placed on legal analysis at the
expense of the facts which directly determine a legal relationship. For example, is the
contractual approach in Labrecque still admissible il the working conditions of employees
in the civil service are determined essentially by a unilateral decree, even though the act
of hiring a civil service emplovee still has the outward appearance of a contract?

In relations between the State and the individual. there are still significant disparities
tor which the existing law provides no remedy. This maladjustment is sometimes the
result of a too widespread beliet in the ability of the civil {aw or the general rules of the
common law to protect the individual adequately. In order to establish a better balance
between the forces concerned. it would be useful to recognize that the Administration is
sometimes subject to greater constraints than under the ordinary law. 11 has to be realized
that administrative law oflers the Administration both advantages and disadvantages.
Thus, [TRANSLATION] “"exceptions to the ordinary law are not made in one direction only.
but in both directions, opposing each other. plus and minus™™ (Rivero, 1953; 289). In
some cases, the public interest may justify the existence of certain prerogatives, while
conversely, benefits granted to private individuals may be denied in other cases. The
federal Administration must take into accoent limitations unknown in private law such
as matters involving jurisdictional and procedural rules, for the purposes of administrative
action, in management of the public domain. as well as the many budpetary constraints
limiting its contractual freedom. In this regard. the special nature of administrative law
assumes its full meaning as a reason for creating exceptional regimes to handle situations
which are manifestly outside the limits of everyday private relationships.

B.  The Advantages of Special Legal Regimes

If this concept of an cxceptional system of luw is correctly understood, the safeguards
avatluble 1o individuals in dealing with the Administration can be significantly reinforced.
The existence of certain specifie regimes would provide better safeguards for the rights
F1Y The Attorney General of Québey had argued. inter ofia, that **relations between the State and the civil

servant are therefore nod o contructual nature; they result from a unilateral act of public authority by

which the State appoints the civil servant to his pusition in accordance with previously established pencral

conditions. and thereby confers on him a status which is peeuliar o him ...."" tLabreegue. [1980]

TE.CR.1057, p. 1080} Tt bs mieresting to note i the passage this reference (o the idea of prissance

prbtigue. which the English text inadequately trunslates as “public autherily, ™ and which suggests o

devire 1o clanify the exceptional nature of certann means of action available to the administration.
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of individuals by providing solutions adapted to their particular situations. This type of
solution appears (o correspond to recent trends, judging from the adoption in 1982 of the
Garnishment, Attachment and Pension Diversion Ace."' In a similar way. to understand
better the nature of the reforms which might be considered, it may be worth examining
two areas in which the federal Administration still enjoys privilepes associated with the
legal position of the Crown, those of tortious liability and exceution of judgments. The
discussions of these 1wo points are only working hypatheses. and as such, are not meant
10 produce definitive conclusions as to the nature of the changes which could be consid-
cred. In addition, 1o get a better idea of the contemporary signiticance of special rela-
tionships between the Administration and the individual, it scems necessary to go beyond
the purely curial arca and examine the importance of non-curial guarantees.

I. The Benefits of More Suitable Rules of Tortious Liability

With the adoption of the Crown Liabiliny Act in 1933, the maxim ““The King can
do no wrong™™ now has only limited application, The traditional immunity of the Crown
in this area nonetheless continues in theoretical terms. subject to the modifications made
by “the 1953 Act™ and the existence of immunity provisions in particular statutes.''™ A
general reform better suited to the direction in which contemporary law is moving seems
essential. The complexity and confusion which are characteristic of the present situation
require that a simpler and more consistent system be adopted.''® It also seems essential
that such a system should be better adapted 1o certain types of damage or damaging acts
for which it is at present difficult to obtain compensation. Among other things. consid-
eration should be given to the possibility of handling applications more rapidly and maore
simply. On this particular point. it would be better not to rely solely on the good will of
the Government in deciding to compensate victims of delicts and quasi-delicts. as provided
in the Introduction to Chapter 525 of the Treasury Board Administrative Policy Manual:

When it is considered appropriate as a wholly gratuitous act of benevolence done in the public
interest. the government oy compensate an emplovee or other person .. although there is
ne Tiability on the part of the Crown to do wo.

This procedure is better known as an ex grariy payment. [t applies particularly to damages
for which “*the 1953 Act”"provides no remedy. Leaving compensation dependent solcly
on the discretion ol the Government is not acceptable for the settlement of actions which
may seem justified. This policy offers advantages. however, in achieving an out-of-court
settlement to aveid litigation. The existence of an informal practice of this kind shows
that there are in fact deficiencies which administrative authoritics have tried to remedy.

114, This legislative reform gives effect to Report 8 of the Commission. entitled Fhe Exigibiiey to Attaciment
of Reauneration Pavable by the Crown in Right of Canada (L.R.C.C_. 1977).

L15. There are many such immunities in federal statules tabout cighty different provisions). To give only one
example. the Fedeval Court Act provides, in subsection 4307). for complete immunity regarding anyihing
which invalves ships owned by the Canadian Gevernment or a provinee

16, This was the principal vonclusion of the various uddresses given ata seminar held in Otawa in September,
1984, on the extracontractual liabitity of the Crown Sce. in particular, Ouellette, 1985 and Tussé, 1945,
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The ctfectiveness of this practice should first be examined: then the possibility of giving
it official status should be considered. A munual cannot in itselt constitute a tangible
sateguard making such a retorm unnecessary.

Making the Administration and the Crown subject to a single system of liability may
be considered in various ways. One alternative could be an extension of the ordinary law
applicable 1o private partics. On the other hand. some have argued that | TRANSLATION|
“there are sitzations in which private law solutions are less than adequate™ (Coté, 1976:
B26). This feeling that the gencral legal svstem i not well sutted to certain special
situations may ultimately result in a more thotoughly modern approach.

The essential principle proposed by “the 1953 Act™ is that the Crown should be
treated as an individual in connection with the relationship of subordination between
master (the Administration responsible for the operation of a department) and servant
{the subordinate who is acting in the course of his duties). It is a system of liability based
on the concept of individual fault. The damage must have been caused by the negligence
of u given person, an officer or public servant. The wrongful act commitied by an artificial
public law entity thus appears as an individualized cvent associated with the action or
inaction'"” of a particular natural person. This requirement scems ks he connected with
the et that the Crown can only act through agents or servants. Some writers have argued
that this requirement. that the fault must be the act of an individual, only makes the
Crown lable under “"the 1953 Act™ if its activitics can be treated in the same way as
those of a private person {Quellette. 1985). The personalization of the standard of fault
is In accordance with aceepted theories of liability in private law . which trace the existence
of fault to a personal act. the act of another or the act of a thing (Baudouin, 1973 Law,
1982 Lawson and Markesimis. 1982: Linden, 1982). Only in the cases of ownership.
vccupation, possession or control of property does paragraph 300ih) of ““the 1953 Act™
recognize the principle ol direet liability by the Crown.

This depersonalization of the concept of fault. recognized for property. seems to
correspond more closely with the nature of administrative activities. Surely the Admin-
istration is an organtc whole. an institution, an organized body. even more than 1t is
group of individuals,

This excessive rehance on the direet or indirect action of an individual seems largely
inappropriate to the complex and anonymous operations of the contemporary Adminis-
tration. It is often dilficult to establish precisely the identity of the employee who has
committed a fault. which often results from a mistake attributable to s whele department.
It would therefore be advisable to recognize that it may not be possible to separate a
fuuit physically from the activity of a department. unless the officer or officers responsible
for the damaging act cun be definitely identified. In this sense, fuult would be a failure
to perform the obhigations ol the department: delay, tailure of performance, misinfor-
mation (Pelletier, 1982); abstention, a deficiency in organization and operations. an crror

TET. There i an increasing wendeney w atlow damage suits (o1 governmental maction. alihough there i na
ANy on the point. See, in particular, Brown and Lemicus, 1979
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in miterial operations, the adoption ol an illegal decision. illicit actions. the faull of
mcompetence. It should be weighed objectively with reference to the normal operations
ot a modern Administration. If it is the department as a whole which has been in error.
there is little paintin trying to identify the employee responsible by name.

[TRANSLATION|

It can be said that an accident is usually the oceasional or unforesceable result of the entire
work process. that atl those involved are thereby concerned in bringing it about and accordinply
in compensating for the resulting injury. There is thus no basis for identifying an individual
culprit. apart frem cxceprional and Hagrant cases of spite or sheer negligence. '™ (Donzelol.
1984 131t

Such a reform would not be a complete novelty, since in any case under the present
system it is the Administration which is finally responsible for the wrongful acts of its
servants. Logically. the process of historical development begun with ““the (953 Act™
should culminate in directly recognizing the responsibility of the Administration alone.
To this end. the personal liability of an officer should be limited 1o cases in which he
acts beyond the scope ot his duties or, if he has not in fact exceeded the limits of his
autherity, where he has been clearly and intentionally in breach of the duties ot his
pasition. However. there is nothing to prevent the liability of both partics, the Admin-
istration and the employce being severally liable for theic respective faults,

Such a change would make it possible (o simplify liability suits against the Admin-
istration and would increase the safeguards available to individuals. Tt would also be in
keeping with the technological and impersonal nature of the contemporany Administra-
tion. '™ A recent case offers us a timely opportunity of drawing attention to the adyantages
that may be expected from this approach.'™ Several businesses in Québec and New
Brunswick which were involved in the production and marketing of potatoes recently
alleged that they had sustained great damage as the result of an error by Agriculture
Cunada, After obtaining a certificate of quality from that department. these businesses
had mounted an ambitious programme to market a new type of potato. This potato was
carefully examined by Agriculture Canada inspectors, and the latter had no hesitution in
publicly confirming its quality and superiority. The businesses in question reaped crops
of it in the summer of 1980 and 1981, However. in the fall of 1981, Agricuiture Canada
informed them that the potato had been declassified **because it had a disease producing

11K In his comments onthe lepal consequences of nusintormation provided by the administration. Pelleticr
o . L] . ° . P . .
properly canvisses the possibiline of [TRANSLATIONT 2 conclusion that the public administration i
Yault once it is passable to objectively establish misconduct in a public department™ 11982: d133)

Y9 Interms of theary, the present system Joes nat chearly express the ided that it s difficult o et
admimistrative activities i subject to the general rules of the ordinary law. As Dussault ubserves wih
regard to the present system, [TRANSLATION] “the complex structure of the sdministration both lederally
and in Québec and the nature of its activities, whivh are often different from these of individuals, live
impeded outright application of the private luw system of Lability as 2 means of pemalizing wrongtul
and damaging ucts by (he povernment”” (1974 1434,

120 Ananticle n Le Devoir of April 7. 1983, mentions proveedings for K. 7 mitlion dolbars againa Agriculture
Canada. Alhough this case 18 now sud jiedic vt can be used as an gxamiple without in any way proudging
the outcome on the meriis.
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u bucterial wilt which made 1t unsuitable for potato seeding.™ As the result of statements
and articles published in the newspapers. some of these businesses had to close down,
and others sustained serious financial losses and damage to their reputation as suppliers.
Evenso, on several occasions they asked Agriculture Canada to revise its decision, Finally,
the department allegedly admitted, long after the financial prablems of these businesses
had developed, *“that the potato in question was not a carrier of discase and was probably
not the one allegedly tound to have been affected by the bacterial wilt.™

Even taking the facts alleged as proved. vne iy left with the possibility that proof
of fault attributable to an emplovee of the department might be {ong and complex. The
departmental units and government employees ¢concerned in the operation of Agriculture
Cunada are a tangled web not casily unravelled. [f ex hvpothesi lault could really be
attributed to Agriculture Canada. what would be the point in sifting the entire operations
of the department in order 1o find the guilty party? Fault is often the work of an entire
group, and trying te determine whether it was committed by a laboratory technician. an
inspector, an administrative assistant. a consultant. an analyst or a commissioner is then
useless. Morcover. it 45 often difficult to trace the incorrect decision to a particular person,
The division of responsibilitics and the participation of several hicrarchical levels in
making the decision often precludes individual assignment of responsibility. [n many
cases. the making of the decision represents the culmination of a long internal process
in which many employecs were involved. It is ultimatety unimportant whether one or
another of them was at fault. In connection with the possibility of reform. therefore,
some consideration should be given to the advuntages there may be in simply recagnizing
that there has been a fault, which can be attributed solely to the operations of a departmental
[VEATES

This recognition of the special nature ol administrative action could eventually lead
to other important reforms. [n this regard, it may be advisable to consider making greater
use of the idea of no-fault liability based on the concept of risk. Many administrative
activities are overwhelmingly larger than private undertakings. We need only mention
such large public works as gas and oil pipelines. bydro-electric dams. nuclear reactors.
power lines, highways and railways. airports, bridges. port facilitics and locks, and so
on. Such exceptional undertakings should also include scientitic experimentation and
everything involving the armed forces. In the various phases of construction and operation
of these public works, it is passible without exaggeration to regard them as special and
atypical. Their very size is u source of risk. Without there being any fault or negligence
on the part of the Administration. they may objectively cause damage because they
represent dangerous activities or because they exceed the vsual relations between neigh-
bours. '’ For example, the laving of & tunnel in an urban area may unscitle and produce
cracks in buildings in an entire district. In such a case. provision could be made for an
mndemnity based on the idea of fortuitous risk rather than trying to identify fault by the

121, Pelletier observes in this regacd [TRANSLATION] “that the civil law concept of fault is i namow 0 eover
all possibilitics of tault in the public sector™ because the modern State has exiended 115 interventivn
inte sectors of aotivits which are increasingly ditlerent from those of individuals™ 11952 364y
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Administration in the quantity of explosives used or in its analysis of the geological
structure of the land. Under such a system. it would be recognized that the State engages
in activities which create “'exceptional’™ risks.

The basis of the theory of risk is the idea that an activity that generates risk to
another makes the perpetrator of the resulting damage liable without it being necessary
10 consider whether he was at fault.'? A direct link of cause and cffect is established
between the damage and the activity in question. It would be a system of objective liability
which would be |[TRANSLATION] ““easier to apply in practice and less onerous for the
victim of the damage, who no longer had 1o prove fault™ (Nadeau. (971: 44). This theory
has been given de facro recognition by legislation ta compensate the victims of industrial
and motor vehicle accidents (Baudouin, 1973 46: Garant. 1985: 886). There is also a
measure of social justice in not requiring the victim to bear the burden of an anonymous
accident. An improved understanding of the public works concept could lead to greater
use of this no-fault liability idea so as 1o provide better safeguards tor individuals. The
Administration would thus have to compensate individuals for the exceptional risks to
which they are exposed by damage that may occur without any breach of a specitic duty.

Although as they stand at present the civil law and the common luw make only very
limited use of the concept of no-fault liability, the courts have sometimes had to resort
to this theory in order to avoid injustice. This occurred in a Québee case where a child
was the victim of viral encephalitis, with disasirous consequences, as the result of a
vaccmnation performed by a public health nurse as part of an immunization programme
administered by the Government. The Superior Court (reversed in the Court of Appeal)
applied the principle of no-fault Hability cesulting from a situation of necessity in accord-
ance with article 1057 of the Civil Code.'** In particular, the judge obscrved that in the
case of a necessary vaccination from which the community may derive many econoniic
benetits. it is only e be expected that the latter must bear the risks inherent i this kind
of operation. The Munitoba Fisheries Lid. case decided by the Supreme Court also appears
to take the same approach. Since the Fresinvater Fish Marketing Act granted a federal
body & commercial monopaoly in the export of fish from Manitoba, the judges agreed that
the appellant should be compensated for the loss of its good will as 1 resuit of the passing
of this legislation. The court’s reasoning was based on the principle that the Government
cannot take property without compensation (by analogy with the provisions for compen-
sation following expropriation), which in fact amounted to recognizing a type of liability
where the concept of fault is not involved. Although such decisions still carry little
weight, the courts are tending to look at the problem of the Government's tortious lability
im a new light,

122 Nadeau, 1971: 43 In common law. this theory exists as well for certain kinds of damages giving rise
to steiet liability. The landmark case is Rylands v, Fletcher (1868) 1LLR. 3 1L, 330, See, in particuliar,
the thoughts of Linden (14771,

23 The Supreme Court has recenly upheld the decision of the Court of Appeal: Lapierre v, Attoraey Genveral
of Quebec tApnt 4. JYRS, No. 18141
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‘These examples clearly demonstrate that there are fortuitous risks inherent in the
normal operations of any modern Administration. Both the concept of individual liability
and that of fault seemy singularly inappropriate for providing adeyuate compensation to
the victims of certuin dumage caused in the course of administrative activities. To the
extent that such damage occurs in the course of operations which are for the general
welfare, it may be argued that as a matter of elementary justice a single individual should
not be unduly penalized to henefit the commuwnity as a whole. In view of this, serious
consideration should be given to the possibility of taking this trend to its logical conclusion.
I the concept of fault on un individual basis no longer fully corresponds to the new
dimensions of the Government's operations, the creation of a system of universal compen-
sation of the kind which has long existed for accidents in the workplace should be given
carcful consideration for dumage caused in connection with a federal administrative
activity. This is an approach which quite naturally forms a part ol administrative law,
since it undoubtedly requires the creation of a special system which applics much of the
machinery of public law. The advantages of the insurance method could thus be used in
new ways to remedy the costs and delays of the present system. Such an innovation
deserves serious consideration, since with its adoption many types of damage could be
covered, including those for which there is still no right to compensation owing to the
exerise of the royal Prerogative. Since the “"Service State' is primarily an instrument
for the transformation of society, its tortious liability should also conform to purposes of
the same kind by rapid and inexpensive compensation for damage occasioned in promoting
the wellure of the community.

The exact nature of this change is ultimately not important, since even before such
considerations the need for a fundamental re-examination is heing felt increasingly by
the legal community. As Quellette recently observed:

LERANSLATION]

The time has undoubtedly come to undertake o fundamental analysis of the basis for admin-
istrative lability, and (o develop a complete and consistent system of public liability .. in
keeping with social justice and offering carefully thought out. equitable solutions to the
problems of Crown liability and the personal tiabtlity of public oificers. (1Y85: 66)

2. Uncertainty Regarding the Execution of fudgments

This expansion of the ordinary rules of liability would deflinitely be incomplete
without & modernization of the rules relating to the execution of judgments. It is one
thing to obtain 1 judgment against the Administration: that judgment must still be carried
out. In this area. the Administration. by its association with the position of the Crown,
benefits from a much wider immunity than in the area of liability. Subsection 1711 of
“the 1953 Act™ provides that [njo execution shall issue on a judgment against the
Crawn ...77 (see supra, note 115). Seetion 6 further provides that “{nfothing in this Act
authorizes proceedings i rent in respect of any claim against the Crawn, o the arrest,
detention or sale of any Crown ship or aireratt. or of any cargo or other property belonging
to the Crown. ...."" These provisions were reintorced by subsection 56(5) of the Federal
Courr Act, which provides that *[n]o execution shall issue on a judgment given by the
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Court against the Crown.™" This privilege of non-cxceution applics specifically to cases
of forced execution or exccution in kind. It is indirectly reinforced by subsection 17(2)
of “the §933 Act.” which essentially leaves the execution of a Jjudgment solely to the
discretion of the Administration.'** In Cunadian public law. the cxecution of a Jjudgment
against the Administration in theory rematins a rather uncertain matter, although the
Government generally abides by the orders of the courts. At this time, it is still very
difticult to obtain precise information on the federal Administration's practice regarding
the exceution of judgments. Although this practice may be regarded as positive, 1t would
be better to embody in fegislation what 1o date is only an intent stated in a circular (see
supra, p. 64y,

From the theoretical standpoint, the non-execution of judgments is acteally much
more complex. The Administration can counter the verdict of o judge in various wilys,
without an owtright refusal to give effect to his judgment. In particular, it may resort to
regularization, either by adopting the vacated act or validating it by legislation. It can
also, by dilatory proceedings, unilaterally modify the position of the OPPOSINg partics so
as 1o nuilify the final judgment. This problem of the administrative revision™' of Judg-
ments is attracting more and more interest in academic circles. and many examples are
cited both in the United Kingdom and in France (Braibant. 1961: Harlow, 1976). In the
particular case of Canada, one suspects that similar practices cxist or may have existed
{Lemieux, 1981: 160}, A recent Federal Court judgment concerning persons whose prop-
erty was expropriated lor Mirabel Airport shows this very clearly (C.1.A.C. v. The Queen,
July 12, 1984 Federal Court of Appeal).

The mdividual, on the other hand. has only very limited means of response. Among
the passive remedies, he can always attempt to rely on the authority of res fudicata ar
use a declaratory judpment. He may respond actively by the contempt of court proceeding
or by a mandatory or prohibitory injunction, although the availability of such a remedy
may be somewhat uncertain as the law stands at present. The latler proceeding demon-
strates the incoherence of maintaining the present immunity from cxecution of judgments,
I the courts are increasingly prepared to grant injunctions against the Crown, ' how cun
the denial of any torm of constraint in the execution of judgments be Justified?

Accordingly. some readjustment seems necessary to correct this situation; however,
here again, the problem of subjection to the ardinary law is raised with equal torce. Some
proceedings seem, by nature, to be difficult to apply to the Administration, For example,
the recent recognition of the principle of garnishment against the Crown (Garnishmens,
Attachment and Pension Diversion Act) does not really seem o be a major change, in
view of the many procedural privileges created in favour of the Crown. Section 18 provides

124, Xt states that *|ufpen reecipt of a certilicate of judgment against the Crown ... the Minister of Finanee
may authorize the payment ...

125, Strayer. 1963, Pép and Quellette, [982: 361, Seo ulwr: Socidté Ashertos Lide . Socieré nationule dv
Pamivate, [1979] C A, 342: Bourgawit o Sovicte centrale d hypenhegue of de togement, [1973] C 8,
SO0 Associuten espaces verts du MoneRigard ¢ 1 honorable Victor Goldbioos, [1976] T8 293 1
Comsedl des Ports Natiomauy v, Langetier, [1969] 5 .C R, 60
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that *[n]o execution shall issue on a judgment given against Her Majesty in garnishment
proceedings permitted by this Part. ** Similarly. other provisions provide for special delays
ar formalitics benefitting the Crown. Somewhat paradoxically. the abolition of an immu-
nity from execution may be done only by reference to the exceptional and separate nature
of the Crown’s legal status. Despite its importance and value, this reform is not entirely
satistuctory if individuals are still liable to encounter special rules and immunitics in
asserting this new right. It would seem preterable to revise along modern lines all rules
of forced exceution against the Crown and administrative bodies associated with it. If
the principle of seizure hus been recognized. what justification can there be for maintaining
other immunities in this arca’?

The limited nature of the changes introduced by the new Act on garnishment is not
an accident. The conviction that the Crown is necessarily different applies most strongly
in the arca of forced execution and execution in kind. For example, seizure of real properly
presents considerable practical difficulties besides directly infringing the principle of the
inalicnability of the public demain used for general purposes. Even from a more modern
standpoint. there must be some guestion as to the advisability of making the Crown and
many other administrative bodies subject to forced execution. I their property of all kinds
ultimately belongs to the entire community, can even the valid concerns of a single
individual prevail over the public interest and the need for the Administration to function
effectively? The seizure of movable property of the Administration could paralyze an
entire service, The resulting interruption in the operation of a public service could adversely
alfect other members of the public.

[n view of these problems. it appears less than desirable simply to make the Admin-
istration subject to the traditional rules of private law governing the execution of judg-
ments. Some thought should theretore be given to creating a specific system along very
simple lines. Individuals should not be required to initiate new actions, with all the
dilfficulty and cost that muy represent. Some other innovative method of compulsion might
be visualized, unlike the usual panoply of forced execution procedures. For example. by
the use of @ very simple proceeding to obtain a warrant that may be automatically executed
against the Consolidated Revenue Fund. the Administration or even the Minister respon-
sible could be ordered to pay a fixed amount tor each day of delay in giving effect to
the judgment. Such a remedy would be especially appropriate where the Adntinistration
was refusing to comply with a judgment directing it to do or not to do something. In the
case ol orders to pay moncy, the judgment could be automatically executory. In this
regard. the techniques adopted abroad may provide useful alternatives to explore in
developing new solutions.,

The reforms carricd through in France by the law of July 16, 1980 (Baraduc-
Bénahent, 1981; Linotte. 1981: Tercinet, 1981) are of undoubted interest, since betore
that time France was in a situation comparable to that now existing in Canada. Similarly,
Calitornia scems to be moving towards important reforms in this arca, judging from the
recent recommendations of that State’s Law Revision Commission {California Law Revi-
sion Commission. 1980). The other English-speaking countries should also be carefully
scrutinized. although at the moment there is nothing 1o suggest the likelihood of reforms
on this matter.
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3. The Need for Non-Curial Safcguards

Muny privileges and immunitics enjoyed by the Administration through the Crown
apply only in connection with legal proceedings before the courts. The phrase **Crown
proceedings™ refers to special rules applicable in the courts. There is thus a real danger
that this research will be misled into taking a purely curial viewpoint, related to the legal
position of the Crown.

An improvement in relations between the Administration and the individual should
nat be Jimited simply to curial safeguards. Judicial review applies only to the smallest
part of the general relutions between the Administration and the individual. Such relations
will ordinarily exist in a non-curial context, as when individuals apply for financial aid
in the form of scholarships, loans or grants, and even more obviously in applications for
authorization in the form of permits, licences or patents. Similarly, the considerable
increase in the volume of benetits granted by the Administration shows the extent of such
relations quite apart from any curial considerations, Special regimes adapted to the specific
nature of these relations could enhance the rights and safeguards of individuals.’™® A
goad example is the requirement that reasons be given for decisions affecting a particular
individual. This would provide a system subject to administrative law rules specifically.
the purpose of which would be to require the Administration to disclose the considerations
of Tuct and law that led to its decisions.

Without anticipating the dircction that will be taken by future rescarch on the tortious
liability of the Administration, we should note that this area also offers interesting possi-
bilities tor rights of a non-curial nature. The United States Federal Tort Claims Act
¢mphasizes measures designed to encourage scttlement by mutual agreement. These
measures precede the start of curial proceedings. which can only begin when negotiations
between the administrative body responsible for the dumage and the person injured have
broken down. By filing an administrative proceeding against the administrative body
voncerned. the individeal can thus expect 1o save time and money in establishing the
merits of his cluim. It will also be in the interests of the Administration to arrive at an
amicable settlement of the case. This procedure would appear to be very useful for elaims
limited to small amounts.*" A non-curial proceeding could thus be more satisfactory
thun direct resort to the courts. despite the contending interests involved.

The recent evolution of administrative law indicates that this idea of non-curial
safeguards is steadily gathering strength. The Access to Information Act is certainly the
best llustration of this. Creating new rights favouring the individual, this legislation
establishes the principles of “"open Government.”™ *“publication of official documents’™
and **access to government files.”” [n the same breath. section 3 in the introduction repeals

126 In other areas of Low, there is a0 growing interest in various nonadversarial wiys of resolving disputes.
For examples in the consumersbusinegss ficld. see, in particular, Laboraire de recherche sur la Justice
administrative, 1983 309-416. Concerning criminal law. see also L.R.C.C.. 1475

127 The Amerivan statute rpwses oo dimit on the amount of such claims,

77



section 4| of the Federaf Court Act. which stated the rule of administrative secrecy in
the courts on the filing of a simple affidavit by a Minister of the Crown. The rules
governing disclosure of such documents in the courts have now been replaced by the
more general rules contained in the new Act and by sections 36.1 to 36.3 of the Canada
Evidence Act.'™ The new provisions are based not on the Crown’s legal position but on
a new wsystem favouring the individual, who can exercise bis rights against any tederal
administrative body without the usual distinetion between the latter and the Crown. In
section | of the introduction. reference is made in the French version o the Administration
federale, [the “*Government of Canada’ in the English version] which indicates the
existence of a new way of looking at federal institutions. With the passage of time and
turther retorm, the Crown must of necessity be progressively merged with the Admin-
istration as a whole and encompassed by the new dialectic of relations between the
Administration and the individual. [tis a rapid process ot change, inevitable in the present
circumstances,

1. Conclusion

By contrusting divergent interests, this analysis suggested at the outset that the
opposing demands would be ditficult to reconcile. The first was connected with the liberal
nature of the political and legal system in Canada, a system particularly favourable to
the protection of the rights and freedoms of the individual. The second resulted from
profound changes in the administrative function. Do the things which people expect of
the Administration in our day justify the existence of special privileges and rules to allow
tor the complexity ol its activities? On the face of it, there would seem to be a paradox.

This dual pature of the State is not necessarily contradictory. The liberal State does
not preclude the planning State. existing to supply benetits and services. A liberal system
ol rights and safeguards is not in itself an obstacle %0 the exercise of the benefit-granting
function. In particular. they may be reconciled by subordinating state action to certain
rules regarded as essential. The instrumental tunction of the Adntinistration can thus
develop without coming into contlict with the liberalism of institutions.

Contrasting with the apparent decline of the legal status of the Crown, there has
been a significant growth in the executive and administrative functions, so that it has
become necessary to reconcile their particular situation with the need 10 enhance the
saleguards given to the individual, This new departure is all the more necessary since
certain privileges traditionally granted to the Crown are not necessarily essential to carry
out the various tasks of the Administration. Accordingly, there needs to be a re-examination
of existing privileges lavouring 4 return to the general regime of private law,

12K, Under these now provisions, any interested person may object to the disclosure of information in a court
on grounds of the public interest. The coun may overrule an objection of this kipd, except as repards
“a confrdenve of the Queen's Privy Council Tor Canada. ™
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or it cireumstances require. a separate system adapted to the special nature of adminis-
trative activity. Such an analysis would facilitate a critical examination of the existing
sttuation and leave the greatest possible freedom for assessing new solutions.

The old narrow limits of the Crown’s legal status cannot serve to prevent the emerg-
ence of a range of sateguards protecting the individual. This expansion to accommodate
new rights is in no way a distortion of the traditional position of the Crown, or at least
of the way in which it is pereeived, since recognition of such rights would be eventually
associated with abandonment of the idea of the Crown as an operative concept in admin-
istrative taw If that idea were to disappear in the course of unifying the law applicable
to the federal Administration, there is no doubt that entirely new systems could be created.
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CHAPTER THREE

General Conclusion and Recommendations

Although the primary purpose of this Paper is not to make specific recommendations
tor change, it nevertheless proposes certain important moditications. In particujar, it calls
for a change in attitudes. The various points it makes are intended principally to stimulate
theught about this problem of the legal status of the federal Administration. by indicating
certuin new directions in which the reform process can move. The main function of this
Paper is to make an often neglected branch of administrative lfaw more relevant to the
current situation. In seeking a more modern approach. it attempts to draw attention 1o
the deficiencies and weaknesses in the present situation.

To attain these objectives of increased public awareness and reform, two fundamental
points have been examined. The idea of structural disorganization contained in Chapter
One was followed in Chapter Two by that of the special legal situation of the partics
concerned. the Administration and the individual.

Chapter One was more descriptive and limited to mentioning the internal problems
churacterizing the federat Administration. without expressly referring to the individual.
In particular, it attempted to cast some light on ambiguities inhcrent in the concept of
the Crown and the consequences that follow for the legal status of the federal Admin-
istration. To a large extent. the existing problems are duc to the weight of historical
tradition. The analysis of certain facts and fundamental principles in the evolution of
public law in the United Kingdom shows the central importance of the Crown in British
institutions. which has led to the existence of curious paradoxes. On account of the
survival of the unitary principle. the Crown is more or less associated with all the
institutions and functions of the State; this does not facilitate an understanding of the role
of this institution for the purposes of administrative law. Sinularly, this relational depend-
ence of all the components of the State appears to be a major obstacle to a precise
definition of the concept of the Crown.

As this historical determinism docs not offer a complete explanation. this Chapter
shows that other more specifically Canadian factors also must be taken into consideration.
To the problems inherent in any system derived from the British tradition of public law
must be added complications peculiar to Canada. Unlike the United Kingdom, Canada
has a federal structure and its administrative institutions have been considerably influgnced
by thosc in the United States. Federalism is thus at the source of further problems, since
there are eleven separate Crowns in Canada. and they nonetheless form a single entity
by virtue of the rule that the Crown is indivisible. Administrative institutions seem 1o be
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singularly fragmented as a result of using independent administrative agencies for what
are really specifically administrative functions, rather than public corporations which are
reserved for industrial and commercial management uses. Some parts of the federal
Administration benefit wholly or in part from the special status canferred on the Crown,
while others do not. The legal status of the Administration is therctore dualist, and
apparently similar situations may often be dealt with in different ways. This differentiation
indicates the need seriously to consider applying homogeneous solutions 1o certain prob-
lems found throughout the federsl Administration. This new perspective is reinforced by
the fact that the legal position of the Crown is not intrinsically any clearer or more
consistent than that of the Administration in general.

A re-examination ot this kind seemns all the more necessary, since under the existing
system it is the Administration which is placed in a better position by the Crown's
privileges and immunitics. By continuing to refer to the Crown, the law obscures the
perception of certain contemporary realities and ensures that the role and meaning of
these privileges in admimstrative Jaw will not be readily understandable. The analysis
indicates that, in fact, through the legal status of the Crown. the Administration and the
Government benefit from exceptional public law rules. the feudal origins of which bear
no relation to the complex reality of present-day Canada. Academic analysts, probably
influenced by the wording of constitutional documents. have not paid sufficient attention
to this phcnomenon. Similarly, the existence of more subjective faclors associated with
the idea of the Crown has contributed to obscuring the real meaning of this institution in
administrative law.

It quickly became apparcnt that the second, more innovative Chapler was necessary.
It is not enough to know the deficiencies and inconsistencies in the organization and
structures of the Administration. There must also be a means of determining the points
which may justify reform, and this does not necessarily emerge from a traditional account
of the state of the law. The Administration must now be secn from the standpoint of its
cxternal operations, which involve a multiplicity of relations with individuals. The central
fact is the mutual relations existing between the two parties concerned. the Administration
and the individual, which do not have an tdentical status in law. Accordingly, this Chapter
proposes a methodolegy for change which rests on a fundamental observation. Unlike
private law, where the different parties concerned in theory have the same rights and
obligations, public law, and administrative law in particular, are based on a relationship
of inequality with many special rules being applicable to the Crown, the Government
and the Administration. This is hardly surprising since governing tunctions (because of
their nature) are not encountered in the private sector. The result is a special situation in
which there are two clearly distinet classes of subjects of law: Administration on the one
hand: and. the adminisirés on the other.

[n the first section, the reader was made aware of: the existence of conditions
favouring the reinforcement of the rights of individuals; the consequences of the rule of
faw, directions indicated in the Canadian Charter of Rights and Freedoms, the vulner-
ability of the individual; and. deficiencies of judicial review. First, the rule of law imposes
fundamental limits regarding the law applicable to the Crown. in particular by the exclu-
ston of autonomous powers and the idea of reasonablencss. Second. the Charter makes

&2



innovations of considerable importance. The general terms in which the document is
drafted reinforce the pre-eminent position of rights of the individual. More significantly,
the codification in section 15 of the Charter of the principle of equality before the law
appears to be the consequence of a philosophy which makes a search for better balanced
relations between the State and the individual a probability. Third, this need for a better
balance is directly reintorced by an examination in more social terms of the material
position of individuals in relation to the State and by an appraisal of certain changes in
the administrative function. If the law seeks to provide new safeguards favouring indi-
viduals, such as the right to disclosure of administrative records, certain special privileges
conferred on public authorities by the legal status of the Crown can without much difficulty
be seen as anachronisms. As in Chapter One, the general trends in contemporary law
have raised questions us to the privileged status of the Crown. Finally, the nature and
cxtent of judicial review can serve as an argument to reinforce the rights of individuals.
Such review has not so far been able o alter substantially the Crown's privileges and
imnuwmities. Although occasional progress has been made. such critical appraisal as cxists
to date has been random rather than part of a general solution. The Paper is careful to
state that it is in no way a reflection on judges. since a reform of this importance and
scope is usually the responsibility of the legislator.

As if to act as a counterweight to the findings in the first section., the second placed
greater emphasis on the special nature of administrative action. The Administration performs
many unique functions which have no equivalent in private law relationships. especially
with regard to unilateral action and administrative police. Furthermore, the use of private
law concepts may scem inadequate to describe correctly the nature of the relations existing
between the Administration and its users. particularly with regard to benefits. This recog-
nition of the special nature of administrative action makes possible a more critical analysis
of the particular situation ot the parties concerned. and at the same time reveals that
special rules may be much more able to take their respective interests into account, To
illustrate this point. the Paper gave the example of the need to make certain rules more
consistent with the complexity and special considerations inherent in relations between
the State and the individual. In the field of tortious liability, simply applying the gencral
rules of private law could be a serious obstacle to reinforcing individuals’ rights, and at
the same time would discount the special nature of administrative activities, Similarly,
where execution of judgments is concerned, replacing the immunity at present enjoyed
by the Crown by a mare direct recourse to the ordinary rules of private law governing
forced execution proceedings would create problems. Here again, intermediate or subtler
solutions deserve to be seriously examined.

Finally. as this Working Paper is concerned with the legal status of the federal
Admumistration, the last point made in Chapter Two warncd the reader that a reform
limited solely to the privileges and immunities of the Crown cannot suffice, since these
privileges and immunities cannot by themselves account for all the problems relating o
the status of the federal Administration. It therefore seems necessary to go beyond the
eXisting situation, if only to support non-curial safeguards for individuals. which secm
particularly relevant in light of developments affecting relations hetween the State and
the individual.
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In general. therefore. Chapter Two was concerned with this complex question of
relations between the Administration and the administré. In their legal and material
positions, thetr respective interests and the aims they set out to achieve, these twa
protagonists appear to be fundamentally different. This awareness of the special nature
of the partics concerned does not lead to an impasse. On the contrary, it favours the
emergence of a better balance in law between the Administration and the administré,
since any reform should take into account the special features of their situation. The
legitimate reinforcement of the rights of the individual is complemented by a concern
not to discount the specisl nature of the Administration and its operational requirements.,
The ebjective is to ensure a proper balance between the two.

This Paper thus presents a somewhat original analysis of the Administration itself
and the nature of its relations with individuals. This new approach can best be stated in
the form of certain specific recommendations. In bread outline, these are as follows.

L. As matters stand at present, the differences in status existing between *‘the
Administration associated with the Crown’’ and the part of it which is not
associated with the Crown no longer corresponds to the direction in which
contemporary law is moving. 1.ooking to the future, any reform of the legal
status of the federal Administration should be based on making that status
unified. For administrative law purposes, the concept of the federal Admin-
istration is what must now be considered,

2. The legal status of the federal Administration must reflect a better balance
in refations between the Administration and the individuals. The concept
of equality adopted by the Charter appeais to be one of the most important
components of a critical re-examination of the present status of the
Administration.

3. In most cases, this better balance is more likely to be achieved through
special public law (administrative law) rules. However, in cases where the
nature of the Administration-individual relationship does not justify a set
of special rules, the rights and obligations of the twe parties should be
governed by private law,

4. The re-examination of the legal status of the federal Administration should
not be confined to the usual approach of the Crown’s privileges and immun-
ities; rather, it should be along new lines, covering a wider range of non-
curial safeguards in favour of the individual.

5. In the same way, the general philosophy reflected in this document encour-
ages the development of new ideas, especially in the area of the tortious
liability of the federal Administration. It will now be necessary to examine
the benefits which may result from the intreduction or extension of concepts
such as ‘‘service fault’ or liability based on risk, or from the creation of
a no-fault compensatory system based on the availability of insurance,
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Taking these recommendations in order, the Commission bases its position more
specifically on the following reasons.

Unification of Legal Status

[n the course of identifying more modern solutions, it was hard for us to aveid
dealing with the fundamental problem of unity of the federal Administration’s legal status.
Divided as it is into services which are associated wholly or in part with the legal position
of the Crown. the general rules of private law or special rules of legislative origin. the
status of this Administration suffers from a lack of coherence which is the source of
extremely complex problems. This fragmentation is especially questionable as, in many
cases, it does not correspond to the real nature of the activities in question. For example,
we have found that many public enterprises cngaged in activitics of a commercial and
industrial nature benefit from Crown privileges and immunities, while other bodies, which
exist essentially for public interest purposes. cannot claim such status. These disparities
in status show clearly that the association of many administrative bodics with the Crown's
exceptional status has been determined not by functional choices but by subjective pref-
crences which have distorted the primary meaning of this special status. If the Government
Is to go into business. it is hard to justify its assuming privileges and immunities which
were originally intended tor other purposes. A move must therefore be made towards a
legal status which is more in keeping with the real nature of the administrative activitics
concerned.

This new approach has led us 10 propose unifying the legal status of the federal
Administration. In order to make this status coherent and in keeping with present-day
necessitics, we recommend abandoning the distinction that currently exists between those
paris of the Administration that benctit from the legal regime of the Crown and those
that do not. The notion of *Administration’” would then replace the concept of the
“Crown'” for the purposes of administrative law, as the former assumes the existence
of specific rules that are the subject of administrative law. The status of the federal
Administration would then be dealt with primarily in the Constitution and statutes passed
by Parliament. not in prerogatives derived from the common law tradition. Although the
concept of the Crown would cease to be relevant in administrative law., it would retain
its importance in constitutional law in identifying the Head of State. explaining the
independent basis of certain powers exercised by the Executive and analysing cerlain
more general aspects of public law. It would be reduced to its primary function relating
to constitutional law alone. and would probably thereby be better understood as one of
the many nstitetions of the State.

This concern for unification is not a sudden rejection of existing categories. It is
only a possibility for the time being, as studies will be needed to impiement it. For
cxample, it would be desirable for a reform of the rules regarding the Crown's tortious
liability to apply throughout the federal Administration. The cencern for unification is
already a tangible reality in recent federal statutes (Accesy fo Information Act, section
21, which reflects a fundamental change. To some extent. all of Administration is confronted
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with problems which take a similar form ncarly everywhere; thus. comprchensive solutions
must be considered for reasens of clarity, effectiveness and economy. Administrative law
van only be properly understood if it is contained in simple and coherent rules. In the
leng run, the present importance of the Crown will gradually be replaced by a true legal
status for the federal Administration.

Moreover, this renewed vision of the federal Administration will not mean aban-
doning all existing rules. principles or categories. Many of these will eventually find a
Justification or basis in the more functional rules which we are proposing. Some provisions
of existing law may thus be made part of a more rational system.

The idea of making the legal position of the federal Administration subject to a
coberent body of legislation is worthy of serious consideration. By it, certain fundamental
principles of Canadian public law. in particular the rule of law and parliamentary control
over administrative action. could be given their tull meaning once again. Recent trends
in the law suggest that it is desirable. and cven urgently necessary, for the federal
Parlisment to have better control over the federal Administration,'™”

The Search for a Better Balance

A new approach will make it possible to look at the privileges and immunities now
held by the federal Administration, with or without the Crown, from a ditferent standpoint.
Our concern will now be a functional one, in which the principal objective will be a
search for a betier balance between the Administration and the individual. There 1s a
grawing consensus that individuals have certain fundumental rights in dealing with the
State. It is thus an appropriate time for these rights to be redefined. Since the generul
direction of the law is towards the establishment of a group of civil liberties favouring
a better legal balance between the State and the individual, it therefore scems legitimate
to retain only the privifeges and immunities needed 1o perform the usuol duties of the
executive branch. However, the inherent reguircments of effective operation of any
modern Administration should not be denied or distegarded. Even it the public interest
should not be used as a ready means of denying or obliterating rights, it has to prevuil
in same cases; it is all a question of proportion.

The Concern of Administrative Law with Protecting and Enhancing
the Rights of Individuals

In view of the special features of this situation and the complexity of the rights
involved, it appears that the search for a balance will necessarily lead to special rules of
public law. We are no longer dealing here with private law relationships where the parties
concerned have the sume rights and obligations. For this reason, the Cammission expects
that a return to the general regime of the common law or the civil law is not necessarily

129, Sec. in particular the conclusions of Working Paper 25 1. R.C.C.. 19800, and the recommendations of
e forthcoming Repont (fef.. 1985
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the best solution. To date only this alternative has been supported. To stimulate thought
on this subject, we have devoted particular attention to the advantages of special regimes
i protecting individuals more adequately in their dealings with the Administration. This
analysis suggests that the general rules of the common law or the civil law are not al wetys
ahle 1o provide such adequate protection for the interests of individuals. We therefore
recognize as a general principle that administrative law possesses special characteristics
which render it a preferred method for elaborating certain legal regimes likely to improve
safeguards for individuals in the special context of their relations with the Administration.
In other words, administrative law is better able to protect individuals because it is better
adapted to the special nature of relations between the Administration and the individual,
Recognition of this tact does not mean that private law solutions must be rejected. On
the contrary, we recognize the necessity for the general application of private law in
certain situations, particularly where the Administration is engaged in activities of an
industrial or commercial nature. In this specific case, as in others, complete or partial
application of the general rules of private law may be seriously considered. The private
public law dilemma thus appears to be contingent or relative: the reciprocal interests of
the two parties concerned may at times be better reconciled by special rules adapted to
the particular nature of their relationships, while in other cases a return to the general
rules of private law creates no major obstacles.

The Search for New Solutions

Finally. this Paper suggests that a re-examination of the privileges and immunitics
of the federal Administration cannot be property carried out by reference to the consid-
erations which to date have always been used to analyse the legal position of the Crown.
Such considerations are too influenced by the past, and do not allow completely new
factors (such as the Charter) to be taken into account. Disregarding such factors would
make consideration of changes in contemporary law and the world around it impuossible.
An analysis confined to the usual approach of the Crown’s privileges and immunitics
therefore could not lead 1o satisfactory results. There has 10 be a recognition that the
Crown is only one aspect of the matter, the most important but not the only one. Secking
to resolve the legal status of the federal Administration by considering only the Crown’s
privileges and immunities would be misguided. Historical analysis has shown that the
Crown and the Administration are two concepts which have never completely coincided.
Expanding the discussion is made more necessary by the fact that the position of the
Crown is foo exclusively concerned with formulating curial rutes. These parameters should
he expanded in favour of a wider range of non-curial safeguardy in fevonr of the individual.

Madernization of Tort Liabitine Rules

[n adopting the Crown Liability Act in 1953, the legislator defined for a large part
of the federal Administration a tortious liability system based essentiatly on the rules of
privatc law. By thus treating the activities of the Administration as similar to those of
natural persons, the legislator created a system which does not appear capable of adapling
to the transformations currently taking place in the administrative arca. Accordingly. 1t
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has become necessary to rethink extensively this area of the law in order 1o ensure that
the special nature of administrative functions is taken into account. This might eventually
lead to recommending that coverage be provided for cenain types of damage for which
the existing law makes no effort to compensate. The range of new possibilities which
must now be seriously examined includes the introduction or extension of concepts such
as “service fault’”’ and liability based on the theory of risk. Similarly, consideration
should be given to the benefits which might result from creating a no-lault compensatory
system as now exists in the fields of workmen's compensation and autemobile insurance.

To conclude. there are two fundamental reasons in favour of re-examining the present
situation. The first is of a structural nature, considering the weaknesses and inconsistencies
of the present system ¢internal aspects mentioned in Chapter One). The second is functional
in nature, considering the general trends in public law and the relations between the
Administration and the individua! (extemal aspects dealt with in Chapter Two). In this
Working Paper, certain points recur and form a backdrop. Chief among these various
themes are the ideas of clarification and modernization, a sense of general considerations
and the search for a better balance. Nevertheless. the idea which is paramount in this
re-examination is that of udaptation to the special relarions benween the Administration
el the individuals.
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