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CHAPTER SIX

Guidelines for Administrative
Procedure

As stated in the Foreword, the present mandate of the
Law Reform Commission in the administrative law area is to
study ‘‘the broader problems associated with procedures be-
fore administrative tribunals’’, But along with studying
broader problems it is important not to lose sight of issues
respecting, and values associated with, the choice and im-
plementation of administrative procedures themselves. Proce-
dures should be concerned with fairness, effectiveness, effi-
ciency, principled decision-making, authoritativeness, com-
prehensibility and openness.

Although administrative law, in its broadest sense, in-
cludes the total juridical context within which administrative
authorities operate, administrative procedure falls under the
branch of administrative law which covers the body of rules
governing the administrative process. As mentioned in Chap-
ter Two, the administrative process comprises activities under-
taken by administrative authorities leading to decisions or
other normative acts of public administration from which di-
rect effects on legal interests of persons are derived.

Administrative procedure concerns the manner in which
the authorities carry out their functions at various stages of
the administrative process, from its initiation to the time when
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administrative decisions or other official acts acquire definitive
status, %2

It is difficult to generalize about existing procedures in the
Canadian federal administrative process. They vary exten-
sively from agency to agency and do not receive much atten-
tion under many enabling Acts or regulations. There is no
code of rules or central body of guidelines, nor even an Ad-
ministrative Procedure Act with skeletal rules to be incorpo-
rated by reference to specific types of functions, powers or
procedures imposed on particular agencies by their enabling
legislation.

The principles of natural justice and, more recently, the
broader duty to act fairly have been developed through case
law by the courts.’’® They have applied a presumption as to
interpretation of legislative intent concerning statutory au-
thorities that, barring express declaration to that effect, Par-
liament does not intend that administrative proceedings should
be left to an authority’s arbitrary or capricious designs.

There is at present no permanent corps of specialists who
might offer advice as to which rules of procedure would be
most appropriate for various agencies. The wide and inexplic-
able variation in statutory provisions concerning the powers
and procedures of agencies carrying out similar functions has
already been noted in Chapter Three to support the contention
that more systematic planning and coordination is needed at
the earliest stages of the legislative process.

A particular enabling Act will, it is true, sometimes spell
out certain procedural requirements for an agency. It is not
unusual to find stipulations for notice and hearing, as well as
general directions respecting what an agency can consider as
evidence. More detailed procedures are sometimes set out in
regulations made by the Governor in Council, the responsible
Minister or even the agency itself.

It seems fair to say, however, that most agencies have
considerable discretion to determine the procedures they
employ. Some have highly detailed rules; others have rules
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which are sparse and general in nature. In some cases there
are no formal rules of procedure at all, although the agency
will probably have well-understood informal practices and may
create new ones on the spot to deal with problems as they
emerge. In other cases a single legislative authority will be
exercised under differing procedures, especially where, as in
the case of umpires under the Unemployment Insurance
Act,'™ different judges are designated to act as tribunals with-
out being bound by specified uniform rules.

Agencies often shape their procedures with an eye to the
body of judge-made law. The Anti-dumping Tribunal and the
Immigration Appeal Board have both changed certain proce-
dures in response to decisions by the courts.'s If it is believed
that there has been undesirable judicial interference with the
administrative process of a particular agency, corrective legis-
lation can be enacted.

In terms of sources of principles of administrative proce-
dure according to which administrative authorities really act,
internal rules developed through policy statements, guidelines,
circulars, administrative manuals, directives and so forth, are,
of course, of great importance. Unfortunately, many such
rules are not presently brought to the attention of the public
and exist as ‘‘secret law’’, rightly condemned by Kenneth
Culp Davis.'® Administrative practices may also be of signifi-
cance in developing models of procedure. However, these
differ from time to time and place to place, and often lack the
articulation which one associates even with the “law’’ internal
to an administrative authority.

A. Administrative Hearings — Degree of
Participation Required

Claims for a fair and open administrative process almost
invariably focus on the importance of hearings. Hearings pro-
vide for a direct exchange between an administrative authority

i2]



and interested persons. Courts have held that certain decisions
can be taken only after notice and a hearing, and a number of
standard tests have emerged to assess the adequacy of these.

With respect to notice, we recommend that:

6.1 parties to any proceedings should be given reasonable
notice of a hearing by the administrative authority re-
sponsible, and informed of the nature of the proceedings,
the time and place of hearing, and the issues to be raised.

Broad problems concerning notice and consultation have al-
ready been treated in Chapter Five in the context of public
participation and rule-making.

With respect to hearings, it is always relevant to question
the extent to which a person is entitled to participate. The
degree of control left to participants in the introduction and
interpretation of information to be taken into account in a
particular case can be of critical importance in its effect on
any final decision, and in the impression left on participants or
observers as to whether proceedings have been conducted in a
proper manner.

Among the particular questions often raised regarding the
degree to which an agency should allow participation by
applicants or other interested persons in the hearing process
are the following: Is there to be a hearing with interested
persons present, or merely a consideration by the agency of
written submissions? If there is to be a hearing with some
party participation, is it to be public or in camera? 1s rep-
resentation of a participant by counsel or other agent to be
allowed? Does a participant have a right not only to be heard,
but to call evidence, produce documents and make representa-
tions? Should a participant be given the further opportunity to
cross-examine and perhaps re-examine witnesses? Responses
to these questions depend on such factors as the purpose of
the particular hearing, the interests at stake, and the benefits
accrued through the use of particular procedures as against the
costs incurred in terms of such diverse values as efficiency
and fairness.

122



B. Treatment of Evidence

Collateral questions can arise about the degree of control
agency decision-makers should exert over the treatment of
evidence in administrative proceedings. How much importance
should the record of a hearing assume in the totality of a given
administrative proceeding? In many types of hearings, it might
be appropriate as well as convenient for agency panels to take
official notice of many facts, not put on the record.

In other proceedings, an agency might need to take into
account evidence which, if made public, would either under-
mine the operations of the agency or irreparably and unfairly
damage the interests of some participant or third party. Evi-
dence obtained from inspectors’ reports would be of great
utility to the Canada Labour Relations Board in carrying out
its functions, but public release of such information would
undermine the union certification process.!®” Evidence regard-
ing commercial or industrial operations of importers or Cana-
dian manufacturers is of great importance to the Anti-dumping
Tribunal, but unless such evidence can be kept confidential,
business competitors of the firms providing it might gain an
unfair competitive advantage from its release.’™ The National
Parole Board might wish to depend on information from coun-
sellors, prison employees, fellow prisoners, spouses or other
relations or acquaintances of prisoners up for parole, but a
release of such information to the potential parolee or the
public might have very detrimental results.!® The balancing of
interests between disclosure of information and confidentiality
in administrative proceedings is considered further in the
study paper on Access to Information.'®

It should also be realized that from the agency’s point of
view the contribution made by even key participants in a
hearing can be quite minor in certain types of proceedings.
For example, the participation of a prisoner at an initial parole
hearing before the National Parole Board might serve simply
as a check on a miscarriage of justice in the odd case where
the Board received misinformation in documents or in
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personal assessments.'® For most types of administrative pro-
ceedings, definitive solutions have not been agreed upon con-
ceming the degree of participant involvement in the process,
or the degree of control by a decision-maker over the informa-
tion it considers.

C. The Purposes Hearings Serve

Our administrative law jurisprudence with res/pect to
notice and hearing has primarily developed in relation to ad-
judication, and to a great extent these requirements have been
viewed from the perspective of faimess. But as already noted
in Chapter Five, the concepts of notice and hearing must be
viewed from a wider perspective, They are important to broad
policy-making functions as well, where there may be less
concern about fairness than about offering sufficient scope to
allow someone to participate effectively in the information
gathering and policy-making functions an agency is attempting
to perform.

There are two main purposes for a hearing which hold
true of agency activities ranging all the way from general
policy-making to adjudicating individual cases. First, a hearing
allows interested people to make representations in an attempt
to persuade the agency to render a favourable decision. Sec-
ond, it helps members of the agency to appreciate and judge
the case being made, taking into account all the facts and
arguments of the persons who appear along with legal stan-
dards and policy imperatives.

D. When Should Hearings Be Held?

Whether one approaches notice and hearing from the
standpoint of fairness or from a more functional standpoint,
there are serious problems to be considered. When should an
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agency decide to hold a hearing? Should it be a full hearing or
be subject to restrictions? What restrictions are appropriate?

Gencerally the courts have determined that the c¢loser ad-
ministrative proceedings come to deciding questions involving
initial restraints on liberty, confiscation of property rights, or
the imposition of other significant sanctions, the stricter
should be the procedural guarantees of fairness. We are in
accord with this position, and recommend that:

6.2 hearings with the full panoply of traditional legal
procedural safeguards, including the right of parties to
call and examine witnesses and present their arguments
and submissions, the conducting of cross-examination of
witnesses, and the making of decisions based on the hear-
ings record, should be used by agencies when dealing
with issuex of this kind.

The use of procedural safeguards should not be denied
through resorting to potentially shallow conceptual
dichotomies such as ‘‘administrativefjudicial’’, ‘‘recommenda-
tion/final decision™, or ‘‘privilegefright’’, which obfuscate the
fact that basic interests are at stake,

Public hearings are presently employed by a number of
agencies we have studied. The National Energy Board, the
Canadian Transport Commission and the Canadian Radio-
television and Telecommunications Commission, in particular,
have extensive experience with hearings, although it would be
wrong to convey the impression that agencies do, or could,
use public hearings as a standard way of dealing with the
many decisions they must make in the run of a year. The Air
Transport Committee of the C.T.C., for example, averaged
only nine public hearings per year from 1967 through 1974,162
despite tire fact that it deals with hundreds of licence applica-
tions annually. The vast number of files this agency is re-
quired to process has made it selective about those handled
through public hearings.

For those functions in connection with which agencies are
not obliged by statute to conduct hearings, hearings should be
held selectively. Many decisions have to be taken quickly, and
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hearing procedures could destroy the efficacy sought to be
gained by reposing discretionary decision-making powers in
administrative officials. As well, most agencies find that they
are expected to perform more and more functions on propor-
tionately decreasing budgets. They are subjected to complaints
about delay, not only from businesses which are dependent on
agency decisions, but from a general public demanding ser-
vices directly affected by an agency. Indiscriminate prolifera-
tion of hearings could result in delay becoming the by-word of
the administrative process in Canada. Agencies should pro-
ceed by negotiation where appropriate, and even rely in some
cases on panels of decision-makers including representatives
of competing interests. Only in a minority of cases can they
resort to hearings for deciding matters.

Hearings are only one mode of increasing an agency’s
information base. Agencies must often rely on inspection and
investigation to secure information. Numerous agencies need
to engage in research and analysis. Agencies should engage
experts like economists and other social scientists to inform
them of the economic and social dimensions of problems, and
employ staff to carry out fact-finding and analytical functions.
Sometimes they should adopt market research and other effec-
tive techniques developed and used in the private sector.

E. Shaping Procedure: Minimizing Costs of
Participation

Even in the minority of cases in which a public hearing is
held, a dilemma is presented. On the one hand, we recognize
the value of open decision-making, accessible to people and
groups having legitimate interests. We see value in increased
participation, not only from the standpoint of fairness and the
integrity of the process, but in terms of better decisions. And
yet we have serious doubts about the capacity of the process
tc handle the increased load. At the very least, then, it is
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necessary to consider the extent to which agencies should
actively solicit participation in their hearing processes, and the
extent to which the hearing process may be modified to ac-
commodate a broader range of participation.

In Chapter Five we stated that agencies should be en-
couraged to ensure that a comprehensive range of interests
and values are taken into account before decisions having a
significant policy content are taken. One of the consequences
of taking this approach to administering an economic or social
activity will be an increase in the ‘‘delay factor”. How can a
concerted ‘‘interest representation’ approach be taken, where
vast numbers of people might be interested in an issue, while
at the same time getting on with the job in an efficient
manner?

To the extent that hearings are opened up to broad par-
ticipation, there may be a diminution of the quality of partici-
pation by those who obtain access. An agency which has
traditionally made decisions after a formal hearing, with the
trappings of a judicial trial, may find that it simply cannot
handle increased participation in that way. If there are twenty
intervenors on a rate application, each representing different
interests, it may be totally impractical to entertain cross-
examination as an element of the procedure. Some may regard
this as a serious price to pay. As a technique, cross-
examination has proved extremely useful for shaping issues,
for exposing inconsistencies and vagueness, and generally for
getting at the truth of a situation. But at the very least it may
be necessary in many administrative hearings to curtail se-
verely rights such as cross-examination with respect to certain
classes of participants. It may be less unfair, for example, to
deprive an intervenor of this right than a licence applicant,
although this kind of judgment is never easily made. Of
course, other techniques than cross-examination can be used
effectively to allow for confrontation of different interest posi-
tions. For example, the CRTC in broadcast licensing proceed-
ings has given interested persons the opportunity to make
presentations and counterpresentations with an added oppor-
tunity for rebuttals, without allowing for cross-examination.
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Perhaps it is necessary to start thinking in terms of
trade-offs. Do we want more participation, but at a reduced
level? More participation, but longer delays? Stabilized costs
but less participation? Do we subsidize increased participa-
tion, but pass on the costs through regulated companies to
their consumers or by taxation to a more general public?
These are significant and difficult questions. The need to make
such choices may be postponed, however, to the extent that
we can identify rational adjustments to compensate for in-
creasing requirements of participation.

On a general level, an effective response to the question
of how to conduct hearings might be to build flexibility into
the process, to allow different hearing procedures for different
functions. It is important to determune which functions are
best handled judicially, and which in some other way. If
Judicialization is largely incompatible with increased participa-
tion, then perhaps the need for it can be reduced by reassess-
ing what procedures might be best for different functions, and
then making appropriate adjustments.

The Canadian Radio-television and Telecommunications
Commission, for example, has been able to accommodate a
high degree of participation by placing less emphasis on for-
mality .'** To facilitate its work the Commission considers
licensing and rate applications separately from matters of gen-
eral policy or proposed regulations. The Commission fre-
quenily invites people to attend to present their views at its
hearings, and on occasion has financed their costs of travel
and accommodation. Its hearings are informal, and questioning
is carried on only by Commissioners and Commission counsel.
The Commission’s procedures have, however, from time to
time, been criticized because of its unwillingness to allow
lawyers to play as prominent a part in its hearings as they do
before other agencies.

At the same time the CRTC has been forced more than
other agencies to make decisions about which intervenors will
be heard. This places a difficult burden on an agency. The
opportunity to intervene in regulatory hearings should be re-
fused only where other techniques fail to make proceedings

128



manageable. Often less stringent approaches can be taken to
minimize the risk that valuable time will be taken up by
irrelevancies and repetition. One approach requires those who
seek to participate to file a written submission, or at least an
abstract of the matters to be raised before an agency. This
forces potential participants to organize and focus their pres-
entations and allows an agency to determine which presenta-
tions are similar and which conflict with one another. [t pro-
vides an agency with the opportunity to resolve misconcep-
tions and minor issues by providing for an exchange of written
arguments. An agency can also hold preliminary conferences
to encourage intervenors to consolidate proceedings so that a
minimum of repetition occurs in the actual hearings. It may be
able to persuade the potential intervenor that no useful pur-
pose would be served by intervening separately.

Another technique to limit the time consumed by those
who do decide to intervene is to reduce evidence to written
form and pre-circulate it among the parties. This is almost a
standard practice within major regulatory agencies now. Yet
another is to encourage parties to meet at preliminary confer-
ences, as has been done by the Railway Transport Committee
of the Canadian Transport Commission, to secure agreement
on uncontested facts and to isolate issues to be explored at a
hearing.'®* These are but a few of many different approaches
that can be taken to better accommodate participation at
hearings.

The nature of the issues involved, and the work con-
straints of an agency, may demand something other than a
conventional oral hearing. The Canadian Transport Commis-
sion, for example, has moved more and more towards what
has been described as a “‘file hearing’’, although the various
committees of the Commission have adopted variables of this
core procedural idea.!® In reviewing administrative action,
courts have consistently made the point that administrative
proceedings are not trials. Agencies do not necessarily deny
natural justice or exceed their jurisdiction because they
employ speedier and less formal approaches than courts.
Much more reliance can be placed on written material. The
important question is whether an agency acted fairly in the
circumstances.
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“File hearings™ are capable of combining fairness with
efficiency. Basically, the procedure involves the accumulation
and exchange of written submissions in accordance with
guidelines prepared and distributed by the agency, guidelines
requiring specific information about the application and the
proposal to be entertained by the Committee. The procedure
allows for the efficient marshalling of information so that the
application can be put through various stages of agency
scrutiny. The files are processed by staff, and relevant infor-
mation and issues raised by applications and interventions are
set out for those who have to make the decisions. File hear-
ings do, however, give considerable opportunity to agency
staff to influence the outcome of an application, since deci-
sions are often not directly based on the material in the file,
but on a staff report.

The “file hearing” is, of course only one of several pro-
cedures an agency might find useful to deal with issues. The
National Energy Board, which holds full and formal hearings
for many of its adjudications, has also used a procedure re-
ferred to as an “‘expedited hearing”’ for processing some of its
work. Essentially this does away with a hearing but allows
interested persons to file written submissions. For other mat-
ters it has held a ‘‘limited hearing’’, which is a formal hearing
limited to certain narrow issues, often to break up a large
unmanageable issue into an orderly sequence of limited ones.
Experience has led that agency to experiment with a number
of different modes for carrying out its responsibility to hold
hearings.

There are many types of cases where a court-like hearing
1s not warranted, but some kind of hearing is required for the
sake of fairness or accuracy. To cover these situations, we
recommend that:

6.3 minimum procedural safeguards should be adopted
requiring that appropriate notice of hearings be given,
written comment from interested persons be solicited and
considered, and the supplementary use be made of writ-
ten interrogatories, oral comment and cross-examination
in certain cases or on specific issues, at the discretion of
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the agency. This kind of hearing would include rule-
making proceedings.

Procedural safeguards should not, however, be imposed
where they are not wanted. We recommend accordingly that:

6.4 in cases where individual life or liberty is not at stake,
parties should be allowed to waive procedural rights so
that safeguards otherwise required would not be applica-
ble and case resolution might be expedited.

There is also a need to structure informal agency action.
We recommend that:

6.5 agencies should develop official policies concerning
the conditions under which informal advice can be given
by staff, and procedures under which such advice can be
easily referred to a higher level for review.

The powers given to agency members relating to adminis-
trative proceedings can assume great importance. In the ab-
sence of statutory provisions, agencies could not compel per-
sons to attend hearings, to take an oath, to give evidence or to
produce documents, nor punish persons guilty of non-
compliance with those demands. This is a subject about which
little has been written in Canada, and it warrants further
study, As was mentioned in Chapter Three, a Commission
study paper is being prepared on Statutory Powers of Inde-
pendent Agencies.,

F. The Use and Allocation of Powers Relating
to Procedure

1. Keeping Control over Proceedings

Regardiess of the type of hearing held, the agency should,
of course, manage its proceedings effectively. The obligation
of an agency official conducting a hearing is like that of a
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judge in the sense that the proceedings should at all times be
governed with an eye to both efficacy and faimess. The major
problem here is not that agencies exercise arbitrary powers
with respect to the conduct of a hearing, but that they too
frequently exercise too little control. 1In such circumstances,
hearings can drag on with rambling, irrelevant or repetitive
evidence being led, with the agency panel listening politely
while time and money are being wasted. Firm chairmanship
can expedite most proceedings without curtailing anyone’s
rights in any significant way. We recommend that:

6.6 each agency should establish procedures whereby it
may keep control over its proceedings and the timetable
followed therein, and provision should be made for ap-
propriate sanctions dagainst parties who fail to comply
with procedural rules.

2. Delegation of Power to Hold Hearings

It seems likely that in order to cope with any increasing
volume in public hearings, more agencies will have to delegate
the power to conduct hearings to panels of members, single
members, or staff hearing officers. Several agency statutes
already provide for this.'5¢ The entire membership of an
agency or even a designated committee will not be able to
participate fully in every decision an agency is required to
make. The very thought of such a development might raise the
hackles of advocates who are firmly convinced that there
should be an identity between the person who hears and the
person who decides. Although traditional case law incorpo-
rates at most a rebuttable presumption against subdelegation,
this hoary principle is riddled by statutory exception.

Time may be a crucial factor. Fifty-five days were taken
up in 1974, for exampie, in a single Bell Canada hearing before
the Telecommunications Committee of the Canadian Transport
Commission.'¥? To tie up a decision-making body for such a
period may be impractical, even where an agency can be
divided into modal committees, as with the CTC. Both that
agency and the National Energy Board have begun to expedite
hearings by assigning them to single members or panels.
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Geography is also important, especially in a country with
a vast territory and relatively small population like Canada.
The deployment of individual permanent members on the road
to conduct initial hearings, as used to be the case with Immi-
gration Appeal Board hearings,!™ makes a great deal of sense
here. Also the inclusion on a panel of members located in the
region where a hearing is to be held, as is recommended in the
study paper on the Canadian Radio-television and Telecom-
munications Commission,'®® appears to be a sensible
technique,

Some agencies have permitted senior staff members to act
as hearing officers, transferring to them the responsibility to
preside at hearings and to report on the evidence and issues to
the agency or the appropriate committee. This practice has
long been followed in the United States, especially by large
federal agencies which could not otherwise conduct the vol-
ume of hearings expected of them. Authority for adopting this
practice exists in the National Transportation Act,'” and has
already been used, for example, by the Telecommunications
Committee of the CTC.'"' Not only does it retieve busy Com-
missioners from considerable pressure, it facilitates the
maintenance of an agency presence in various areas of
Canada. We recommend that:

6.7 the practice of delegating formal authority to indi-
vidual agency members or hearings officers to hold hear-
ings and make findings or recommendations for final
decisions by an agency should be adopted, when appro-
priate, in proceedings where problems of time or geo-
graphic dispersion of cases are too burdensome for the
agency sitting as a collegial body.

Delegating this kind of authority should be done carefully,
however, because in some cases there is a price to be paid.
Where authority is given to a single member the interest of the
agency is diluted, and experience shows that those who deal
with a matter will usually carry the agency to its formal
decision. While it is only natural that reliance should be
placed on the member most deeply involved, that person’s
decision ought not to be merely rubber-stamped by the re-
maining members.

133



The need for reconciling the roles of the hearing officer
and the agency is particularly acute when staff members are
the hearing officers. To what extent should a hearing officer
be required to make conclusions and recommendations, and to
what extent should an agency rely on such determinations?
The more agencies move towards this procedure, the more
urgent it may become for agencies to engage in formal
policy-making to remove policy questions as much as possible
from adjudicative proceedings.

It also seems vital for agencies employing hearing officers
to give high priority to establishing a system of internal re-
view. Again, this depends on the extent to which it is felt
desirable to allow hearing officers to make decisions binding
the agency.

A specialized structure for internal review already exists
within the Canadian Transport Commission, which relies on a
Review Committee to review initial decisions made by sepa-
rate committees established to deal with the various transpor-
tation modes for which the Commission is responsible. The
Review Committee has interpreted its jurisdictional mandate
as being quite narrow, and confusion has arisen over the
grounds upon which it will overrule another committee,!™
Undoubtedly, there are difficult problems of internal adminis-
trative review which will have to be given more attention as
an increasing number of agencies find they are unable to make
many of their decisions acting as a unified body.

G. The Role of Agency Advisory Staff
at Hearings

Other administrative arrangements which bear study re-
late to the various roles to be played by agency staff before,
during and after hearings. The same persons who conduct
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research or investigate a matter may be asked to participate in
a hearing respecting it.

Any administrative agency with a large workload or broad
mandate will invariably rely greatly on the work of its staff.
Staff research will provide necessary background information
pertaining not only to issues raised in the proceedings but to
other issues as well, particularly those relating to the dis-
charge of the agency’s public interest mandate. In some cases
agency members will not even have read the documentation
on file, relying on agency personnel to summarize it. This is
particularly true of what we earlier referred to as ‘‘file hear-
ings™’. Staff will frequently participate as well in the sessions
which the agency holds to reach a decision in a case.

The efforts of an agency’s staff will inevitably have an
influence on the agency. Unless a special point is made of
testing staff conclusions against these presentations by carefiil
questioning in the course of a hearing, the relative validity of
the staff assessment versus that of presentations from other
sources may not be established.

Agency staff may, of course, be hesitant to testify at a
hearing. Even if staff members are called upon merely to
prepare a simple factual statement, or give neutral professional
testimony at a hearing, it might be difficult for them to comply
eftectively if they know that the agency itself is developing
policy or is giving advice to the government which could fly in
the face of the conclusions the agency members or staff them-
selves would come to if they were outside professionals.

Another factor is that agencies such as the Canadian
Transport Commission have been guarded in their approach to
releasing information obtained by staff. While there are in-
stances when its committees have made staff studies available
as aids in hearings, and have put staff members on the witness
stannd to explain aspects of proceedings, the CTC has been
selective about what can be revealed. Disclosure of staff
studies and mandatory disclosure on the witness stand, it is
argued, impairs the candidness of staff communications.'?
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H. Disclosure of Information
and Confidentiality

While it must be acknowledged that agencies may have
legitimate reasons for resisting wide open access to documents
and background information generated by staff, there would
seem to be room for a compromise. We recommend that:

6.8 agencies should, in appropriate cases, release and
distribute information at their disposal, including research
papers prepared by individual staff members which out-
line issues and disclose relevant information not
elsewhere disclosed in documentation available to par-
ticipants; but agency documents should not attribute to
the staff as a whole any official position taken with re-
spect to any issues raised.

Such attribution might create undesirable tensions within the
agency and unduly impair the free exchange of ideas and
information at the staff level. However, the release and dis-
tribution of this sort of material would tend to canvass the
dimensions of a problem by all the participants and to elicit a
direct response tfrom them.

Another reason given by agencies for resisting free and
open disclosure of staff studies and related files is that they
frequently contain confidential information acquired from
other governments or from companies. Effective regulation
requires information about the affairs and operations of those
sought to be regulated and the impact of those operations on
various sectors of the public. Obtaining this information may
be difficult for an agency, since companies tend to be ap-
prehensive about unfavourable publicity and fear leaks to
competitors of information about business practices, and other
governments may be chary of such leaks for various policy
reasons. For reasons of confidentiality, therefore, there is a
clear interest in maintaining some form of control over access.

On the other hand, agencies have a mandate to serve the
public interest. To refuse disclosure of pertinent information
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may not only be unfair to participants having a legitimate
interest in the proceedings but may frustrate a proper disposi-
tion of an issue. Agencies must therefore reconcile as best
they can the competing values of confidentiality and fairness
to fulfil their responsibilities. One solution provided under
statute for a few agencies, for example the Tariff Board'™ and
the Anti-dumping Tribunal,'”™ has been to give a limited
statutory protection to confidential information relating to the
business or affairs of any person, firm or corporation, pro-
hibiting the agency from making it available for use by a
competitor. Implicit in this is a discretion to release the infor-
mation in a non-prejudicial way, indicating that there is no
absolute claim of confidentiality which attaches to any class of
material.

The study paper on Access to I[nformation states that
three basic considerations should be taken into account re-
specting the granting of access to information: the identity of
persons requesting tnformation and their interest in it; the
relevant function of the agency holding the information; and
the kind of information, personal information, or agency man-
agement information. The paper notes that the reason or mo-
tive for requesting information overlaps with the first three
considerations and, if made a subject of interest, should be
considered in that context.

I. Reasons for Decision

Whether a decision is highly discretionary or is strictly
delimited by its terms of reference, reasons are essential to
enable people to understand what the proceeding has been
about; and it is important to have the decision put in writing
so that there is an official record of it to which interested
persons might have access. It is all the more necessary if there
is to be any review of a decision. Appealing a decision made
without reasons is difficult. And even if a decision is not
appealable, to refuse reasons might make the process of
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decision-making appear to be neither objective nor fair. To
maintain the integrity of the decision-making process, we rec-
ommend that:

6.9 agencies should make official decisions in writing.
They should also be required to give reasons for their
decisions at least when requested. Reasons should be
made available, even when no hearings have been held,
where decisions are taken directly and adversely affecting
persons whose dossiers are the subject of a decision.

Unfortunately, even when an agency consistently produces
reasons for decisions, the product may be of little assistance.
According to the study paper on the Caradian Transport
Commission, the reasons given by the Air Transport Commit-
tee of the CTC are seldom adequate;'"® and the study paper on
the Anti-dumping Tribunal points out that the Tribunal often
gives incompiete reasons.'””

J. Accessibility

An agency’s procedures should be designed to make it as
accessible as possible. Concepts like notice, hearings, partici-
pation, disclosure of information and reasoned decision-
making are all related to accessibility. Creating an accessible
agency, however, involves more than just extending rights to
participate in agency proceedings.

Procedures must be made simple and clear, and steps
must be taken to explain to people what the procedures are
and what is required of them. The process must be com-
prehensible. There must be a shift in attitude so that proce-
dures are regarded less as a matter of convenience to an
agency and more as a matter of assistance to those who rely
on the agency for a benefit or privilege, whether it be a
welfare payment or a licence to carry on an occupation.
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Many federal agencies appear to devise their procedures
on the assumption that those dealing with them will obtain
legal assistance. This is understandable and perhaps desirable
where the principal constituents are corporations or organized
groups. But agencies also deal with people who are not accus-
tomed to retaining lawyers. The National Parole Board has
traditionally excluded the right of legal representation. Other
agencies, like the Employment and Immigration Commission
and the Pension Appeals Board, are so enmeshed in the prob-
lems of people that it is vital that every effort be made to
assist people in their dealings with these agencies.

In some cases, legal aid services may assist in facilitating
access to the administrative process. One special program at
the federal level is run by the Bureau of Pension Advocates,
which provides legal aid and representation to veterans in
cases dealt with by the Canadian Pension Commission or
appealed to the Pension Review Board. The Bureau has
branch offices in eighteen Canadian cities and maintains lists
of experienced local lawyers who may be designated to handle
cases.

Consideration should be given to making legal aid availa-
ble more generally for proceedings before federal administra-
tive authorities, especially in cases heard by social agencies
that determine welfare benefits or the status of individuals.
We recommend that:

6.10 the federal and provincial attorneys-general should
designate appropriate officials to study jointly the possi-
bility of incorporating into legal aid plans and federal-
provincial cost sharing formulae, an effective mechanism
for legal representation of individuals, where appropriate,
before federal administrative agencies.

But these services can accommodate only such a small per-
centage of cases that it would be unwise to rely on them as
principal solutions to the problems of accessibility. Without a
commitment by agencies to service the needs of their con-
stituents, reflected in the procedures they follow and how they
use them, there is little hope of having a truly open process.
An agency must create an air of openness. A conscious effort
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should be made to make available even material which may
not be required to be produced by law, but that may be
regarded by a party as significant.

The difficulties of which we speak are not necessarily
apparent at the decision-making stage, for example, where an
appeal on a pension matter or on an unemployment benefits
¢laim is taken. They may arise much earlier. People should be
able to learn more about an agency from their first contact
with it,

While one of our principal concerns has been the interests
of unrepresented individuals, it would be misleading to imply
that the problems of accessibility can necessarily be solved by
access to legal counsel. Even lawyers can find agencies inac-
cessible at times, particularly when they do not specialize in
practice before administrative tribunals. In extreme cases,
such as those before the Air Transport Committee of the CTC,
this has helped to exclude all but a small group of lawyers
from agency proceedings.

The fact that different agencies often employ different
procedures can also be confusing to lawyers, especially where
the procedures are not readily available in concise, readable
form, if at all. While we recognize that procedures must
necessarily vary to accommodate different agency functions,
we recommend that:

6.11 agency procedures should not be unnecessarily com-
plex or incomprehensible to the lay public. They should
not be designed solely for specialized practitioners.

K. Need for Administrative Procedure
Legislation

Our research on the Canadian federal administrative proc-
ess leads to the conclusion that there is a sufficient number
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of problems relating to administrative procedure — in terms of
inadequacies and anomalies — to justify that we recommend:

6.12 general legislation should be enacted incorporating
minimum administrative procedure safeguards or provid-
ing the means for the development of common procedural
guidelines.

Administrative Procedure Acts are in effect in Ontario'™ and
Alberta,'™ at the federal tevel and in most states in the United
States,'™ and in a number of Western European countries.
Guidelines developed pursuant to the Tribunals and Inquiries
Act, 1971," are used in the United Kingdom.

The Law Reforrm Commission is currently engaged in
preparing a Working Paper on guidelines for administrative
procedure in which the alternative approaches to administra-
tive procedure legislation will be examined. That Working
Paper will address in detail many of the procedural problems
raised here and elsewhere in this paper. But, based on work
done to date, and with reference to other recommendations
made in this Paper, we can already mention a list of some of
the matters which should be dealt with in such legislation:
reasonable notice of a hearing to parties to any proceedings;
public notice with opportunity to comment in the context of
rule-making; provision for a hearing with the full panoply of
traditional procedural safeguards in proceedings where the im-
position of significant sanctions is being considered; the mak-
ing of official decisions in writing; and the giving of reasons
for decisions, at least on request by a party.

Legislation dealing generally with administrative proce-
dure might, of course, include provisions concerning the
statutory powers of administrative authorities or the estab-
lishment of a body to advise authorities on administrative law
matters, as in the Statutory Powers Procedure Act'® in On-
tario, or regarding access to information, as m the codified
Administrative Procedure Act™ in the United States. How-
ever, the question whether any or all such matters should be
included in one federal statute or code in Canada is a
subject presently being considered by the Law Reform
Commission.
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CHAPTER SEVEN

Administrative Agencies
and the Courts

Throughout the common law world, the courts have tradi-
tionally been looked upon as the major instrument of control
to curtail abuses of power by administrative authorities. If a
public authority, whether a Minister, a department or official,
acts beyond its statutory powers, it can be summoned before
the courts for acting in excess of its jurisdiction. As well the
courts will, in certain circumstances, control administrative
action that is basically unfair or unjust.

A. Various Mechanisms for Review of
Administrative Action

Judicial review is, of course, by no means the only
mechanism available to review administrative action. Objec-
tions made by citizens or corporations to decisions or actions
of administrative authorities have become one of the major
sources of litigation in the modern welfare state, and various
other mechanisms have been developed to deal with them.
The power to settle such disputes has been divided up among

143



various types of administrative bodies according to the domain
of activity involved. This helps to explain the extreme fluidity
of the notion of *‘administrative tribunal’” in our law. In some
cases a centralized administrative body such as a department
of government contains within it entities to which appeals can
be made against decisions taken elsewhere within the body. In
other cases an initial or even final departmental decision may
be questioned before an independent administrative agency. In
yet other cases, a review body within the structure of an
independent agency will review an initial decision of the
agency. Certain administrative decisions, even those of inde-
pendent agencies, can be the subject of an appeal to a Minis-
ter or to Cabinet. In sum, there is a complex network of
means of recourse against decisions of federal administrative
authorities.

B. Centralized Review in Federal Court

Despite these various means of review, however, it is the
Judiciary, comprised of pérsons chosen from the ranks of the
organized bar, who are stiil largely depended on to guarantee
fair and just government administration. This function is facili-
tated by the application of consistent principles developed
over the years. This consistency can be furthered if there is a
common core of personnel who continuously interpret and
apply those principles. To this end, Parliament has granted the
power of judicial review of federal administrative authorities
exclusively to the Federal Court of Canada. Members of that
court, now numbering sixteen, are becoming more and more
expert in the field of administrative law and in the interpreta-
tion of the particular provisions of the enabling legislation of
the statutory authorities whose activities they are called upon
to review.

Some (though diminishing) voices still call for a return to
the fragmentation among provincial superior courts of the
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authority to submit federal administrative action to judicial
review, as existed before the creation of the Federal Court.
Such calls can find some basis in tradition, the avoidance of
travel and trial scheduling convenience, but the Law Reform
Commission believes these reasons are overborne by the need
for consistency and expertise. For that reason, as we pro-
posed in our Working Paper on the Federal Court,'®* we
recommend that:

7.1 the Federal Court should retain exclusive jurisdiction
Jor judicial review of federal administrative authorities.

C. Principles of Natural Justice

As noted earlier, the courts have evolved a body of public
or administrative law founded on the principle that gov-
emmental agencies which decide rights must act in a fair and
reasonable manner. Thus courts will strike down decisions not
made in accordance with the principles of ‘‘natural justice’’,
that is, those violating elementary notions of fair play. For
lesser tribunals, these principles have included the right to an
unbiased judge, the right to adequate notice of administrative
action, the right to a hearing, the right to be advised of the
case on the other side, and often the right to be given the
reasons for a decision. In simple terms, natural justice has
long required that a party to a court-like proceeding before an
administrative tribunal be accorded a fair and honest hearing,
although not necessarily the type of hearing one would receive
in a court of law,

Not every administrative action calls for the full panoply
of procedural safeguards within the rubric of natural justice.
The courts, as a rule, require this only when administrators
exercise what are categorized as judicial or quasi-judicial pow-
ers. In most cases, this means decisions where personal or
property rights of an individual are at stake; for example,
where land is expropriated, taxes are levied, licences revoked,

145



or an individual is disbarred from practising a trade or profes-
sion. This can include situations involving disputes between
parties. On the other hand, decisions which are purely ad-
ministrative or fully discretionary are rarely interfered with by
the courts; for example, decisions made by a Minister or an
official on the basis of his opinion. Such decisions can include
those governing the deportation of aliens, imposing safety
standards or releasing prisoners on parole.

The distinction between ‘‘administrative™ decisions and
“judicial” and ‘‘quasi-judicial’’ decisions can be viewed as
arising out of the attempt by courts to fashion an appropriate
role for themselves in reviewing the actions of administrative
authorities. Courts are conscious of the fact that all decisions
cannot be made on the basis of an official evidentiary record,
and that some decisions must be made on the basis of policy
considerations transcending the individual concerns of people
who, in one way or another, are affected by those decisions.
They recognize that in the case of decisions of an “administra-
tive>’ nature, it is better for courts to exercise restraint and to
defer to non-judicial processes envisaged by Parliament.

In the vast majority of cases, it is recognized that judicial
review is not necessary because the orders or decisions in
guestion do not affect anyone in a significant way and virtu-
ally no one would want to seek such review. Administration
would bog down if it were otherwise. But there remain cases
at the margins where there should be judicial review and yet
courts have felt obliged not to act because of the somewhat
arbitrary distinction between ‘‘administrative” and ‘‘quasi-
judicial’* decisions, and the fact that the cases in question
seemed to fall on the administrative side of the fence.

D. Duty of Fairness

Although courts continue to recognize the ‘‘administra-
tivefjudicial’’ dichotomy, they now appear more willing to
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intervene in a wider range, if not a larger number, of cases
than before. Recent case law developments suggest that for-
mal decisions by administrative authorities may be reviewed
whenever basic fairness has been denied. In Canada, the
terms administrative and judicial have acquired different mean-
ings in different cases and have proven to be insufficient to
express important differences among powers falling into the
same category. Courts now seem more likely to recognize the
necessity of looking at the circumstances of each case to
determine whether there is a duty to act in a fair and reasona-
ble manner, and to invoke attendant procedural safeguards
rather than simply to categorize.

This approach has recently been accepted by the Supreme
Court of Canada in Nicholson v. Haldimand-Norfolk Regional
Board of Commissioners of Police, [1979] 1 S.C.R. 311, a
decision which will likely prove of critical importance to the
future evolution of Canadian administrative law. Chief Justice
Laskin, giving the majority opinion, relied on recent decisions
in the British courts and other sources recognizing the
emergence of a duty of fairness involving procedurally some-
thing less than the full array of safeguards afforded before
lesser tribunals under traditional requirements of natural Jjus-
tice. He accepted the principle set forth by Megarry J., in
Bates v. Lord Hailsham [1972] 3 All E.R. 1019 (Ch.D)), that,
in the sphere of the so-called quasi-judicial, the rules of
natural justice run, and that in the administrative or executive
field there is a general duty of fairness. The Chief Justice
further stated:

What rightly lies behind this emergence (of a duty to act fairly} is the

realization that the classification of statutory functions as judicial,

quasi-judicial or administrative is often very difficult, to say the least:
and to endow some with procedural protection while denying others
any at all would work injustice when the results of statutory decisions

raise the sume serious consequences for those adversely affected, re-
gardless of the classification of the function in question , , .**1%

The Commission welcomes this decision. In our Working
Paper on the Federal Court, we had expressed concern about
the artificial bifurcation of administrative actions into “‘quasi-
Judicial” and ‘“‘administrative’.!%¢ The adoption of the two
terms in section 28 of the Federal Court Act'¥ has certainly
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impeded clarity of reasoning in decisions of the Federal Court
of Appeal on cases involving judicial review of administrative
action. According to its own terms, the section applies only to
“‘administrative decisions required by law to be made on a
judicial or quasi-judicial basis’*. The Court has referred to this
provision in refusing to impose basic procedural requirements
on prison and parole authorities in their dealings with prison-
ers, or on customs and excise officials in the conduct of their
operations under the Anti-dumping Act."™ On the other hand,
the labelling of certain activities of an administrative body as
“quasi-judicial’’ has arguably led to the court’s imposition of
more procedural constraints on such a body than the statutory
enabling provisions relating to it would seem to warrant. This
appears to have been the fate of the Anti-dumping Tribunal.

The Nicholson'® decision sets the stage for questioning
the appropriateness of maintaining the terminological
dichotomy of quasi-judicial and administrative modes of action
on the part of public authorities. It may be better to regard the
distinction as having served its purpose, and to concentrate on
ways to articulale more precisely the considerations which
should control procedural standards. Indeed, the Commission
recommends that:

7.2 the artificial compartmentalization of various adminis-
trative activities through the use of such labels as
“guasi-judicial’” or ‘‘administrative”’ should be avoided in
any future legislation defining the scope of judicial review
or regulating administrative procedures.

Such distinctions tend to reinforce an inflexible approach to
questions of administrative faimess and justice in a society
which is in full evolution.

E. Limits of Judicial Review

Interestingly, the legitimacy of judicial review has never
been so firmly established in Canada as in some other coun-
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tries. In the United States, for example, the Constitution pre-
serves ‘‘due process’ and the Administrative Procedure Act
of 1946'* accords wide rights of judicial review to aggrieved
persons. In Canada there is no general statute applying to
federal administrative bodies, and the ““due process’’ clause in
the Canadian Bill of Rights has yet to receive any significant
Judicial content, although in the case of Commonwealth of
Puerto Rico v. Hernandez (No. 2), [1973] 2 F.C. 1206, the
Federal Court of Appeal appeared to equate this with the
principles of natural justice. However that may be, courts
have for long insisted that it is their role to review the deci-
sions made by administrative agencies where certain condi-
tions exist. Even where legisiatures have expressly stated that
administrative decisions are to be final and not subject to
appeal or review of any kind, courts have nonetheless inter-
vened and overturned decisions on the ground of lack of
Jurisdiction. More specific provisions are sometimes enacted
by Parliameant, for example, subsection 122(1) of the Canada
Labour Code, as amended in 1978,'"' which limits such review
to pavagraph 28(1)(a) of the Federal Court Act.'?? In our Work-
ing Paper on the Federal Court, we noted our reservations
about the use of the so-called privative clauses. We there ex-
pressed the view that the better way to cope with such issues
1s through the exercise of judicial restraint.'”® The question is
by no means free from difficulty, however, and we propose to
return to the question in a Report.

At common law, the courts had developed a broad con-
cept of jurisdiction embracing many defects such as the denial
of natural justice, extension of a statutory mandate through a
misinterpretation of the statute, and procedural error of a
fundamental nature. While reluctant to interfere patently with
the merits of a decision (except where exercising a statutory
appellate role), courts have steadfastly persevered to keep
decision-makers honest and fair and within the limits of their
mandate,
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F. Statutory Right of Appeal

Today at the federal level, the principle of judicial review
of public administration has considerable support in legisla-
tion. The enabling statutes of a number of the more important
administrative agencies, for example the Canadian Radio-
television and Telecommunications Commission, the Cana-
dian Transport Commission, the National Energy Board and
the Immigration Appeal Board provide for an appeal if leave is
granted to the Federal Court of Appeal on a question of law or
jurisdiction. Thus, if an agency errs in law or acts beyond its
statutory powers or contrary to natural justice, its decision
can be reviewed by the Federal Court of Appeal and ulti-
mately by the Supreme Court of Canada.

G. Application for Judicial Review

In addition, the Federal Court Act'* makes general provi-
sions for judicial review of federal administrative action. As
already mentioned, section 28 permits the Court of Appeal to
review final decisions required to be made on a “‘judicial’’ or
“‘quasi-judicial” basis. Other decisions may be reviewed by
the Trial Division of the Federal Court. Section 18 gives that
division the right to issue injunctions and writs of certiorari,
prohibition, mandamus or quo warranto, or to grant declara-
tory relief against federal boards, commissions or tribunals.
This statutory scheme provides a fertile field for technical
distinctions and jurisdictional disputes, and invites controversy
about the steps to be taken to get an administrative law matter
before the Federal Court in a given case. To solve this prob-
lem, we proposed in our Working Paper on the Federal
Court," and we recommend again here that:

7.3 the Federal Court Act should be amended so that
Judicial review may be initiated by a single type of appli-
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cation for review, whatever form of relief may be desired,
thereby doing away with the arcane knowledge and
obscurities surrounding the prerogative writs.

H. Extent of Court Jurisdiction

In the Working Paper, other suggestions for improving the
law regarding judicial review of administrative action are
made. One recommendation we reiterate here is that:

7.4 judicial review, whether for illegality or unfair proce-
dure, should continue to extend to all federal statutory
authorities, whether they be Ministers, government offi-
cials, or administrative bodies.

However, it also stated that the Cabinet, in making decisions,
should be subject to review for illegality but not for unfairness
on the ground that political responsibility was the appropriate
safeguard to respond to the latter charges. In light of the
decision of the Federal Court of Appeal in the case of Inuit
Tapirisat of Canada v. The Right Honourable Jules Léger,
[1979] 1 F.C. 213, such a statement appears to be too categor-
ical. Therefore, we propose to qualify our position appro-
priately in our Report.

I. Grounds of Review

The Working Paper further recommends, and we do so
again here, that:

7.5 the grounds of review and the forms of relief should .
be expressly articulated in legislation, but in an open-
ended way so as to permit future evolution.

It proposes that the court should be enabled to review federal
administrative authorities for action contrary to law, including:
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failure to observe the principles of natural justice; failure to
observe prescribed procedures; acting wlfra vires: error in law;
fraud; unreasonable delay in reaching a decision or performing
a duty; lack of evidence or other material to support a deci-
sion; and failure to reach a decision or to take action where
there is a duty to do so. The term ‘‘administrative action™
would include a ‘‘decision” and failure to make a decision as
well as reports and recommendations that are likely to be
acted upon.

J. Forms of Relief

The Paper also proposes that the court should be able o
grant relief by way of any such order as may be necessary to
do justice between the parties, including: an order quashing or
setting aside a decision; an order restraining proceedings un-
dertaken without jurisdiction, any breach of natural justice, or
any breach of procedural requirements prescribed by statute
or regulation; an order compelling the exercise of jurisdiction
or observance of natural justice or statutory or regulatory
procedures; an order referring the matter back for further
consideration; a mandatory order compelling action unlawfully
withheld or unreasonably delayed; or an order declaratory of
the rights of the parties. It also says that relief against the
Crown should continue to be by declaration of rights, although
consideration should be given to extending the power to issue
an interim injunction to cover the Crown as well.

Beyond the recommendations of that Paper, we recom-
mend that:

7.6 consideration should be given, as far as possible, to
putting the Crown on the same footing as individuals with
respect to claims for judicial relief against it.

We propose to study broader problems related to the
privileged position of the Crown in litigation and administra-
tive action at some point in the future,
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K. Alternatives to Present System of Judicial
Review

The foregoing proposals assume a type of judicial review
according to existing legal approaches. Aside from the preva-
lent opinion regarding judicial review of administrative action,
however, there are two alternative and conflicting views which
have been mooted and merit discussion. Under one view, the
courts should become interventionist and review administra-
tive actions de novo and on the merits, as well as on the basis
of legality and fairness. Under the other approach, courts
should stay away from reviewing administrative action, letting
expert administrators implement their decisions and bear re-
sponsibility without outside interference.

The extent to which courts, through devices like judicial
review, should be relied upon to give shape to the administra-
tive process poses difficult questions. Is the process in need of
increased emphasis on lawyers’ values, aimed at fairness to
the individual? To what extent, if at all, will this lead to better
decisions? Does not even unsuccessful judicial review put
pressure on an agency to modify its policies or procedures?

Many considerations must be taken into account before
attempting to answer these questions. Can we afford to ag-
grandize the role of judicial review in the face of mounting
costs associated with litigation? Judicial review is expensive,
and a substantial increase in its incidence may be a luxury our
society can ill afford. It is time-consuming and frequently
unproductive. Relatively speaking, few administrative deci-
sions are, or are susceptible to being overturned. Those over-
turned are always subject to legislative reversal if the result of
a court’s decision is not in line with the policy of the govern-
ment. Also, short of legislative reversal, an agency itself can
attempt to effectively circumvent unpopular decisions through
the time-honoured method of distinguishing them from a case
currently under consideration before it.

Another consideration concerns the ability of courts to
make proper decisions in areas of expertise that have been
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entrusted to agencies because of a perceived need for
specialized handling of these areas. There is a risk that the
intervention of courts into many areas of the administrative
process, if not made with careful restraint, will have a detri-
mental influence on the ability of agencies to cope with the
problems for which they were established to respond.

Yet another consideration concerns the ability of ordinary
courts of justice, as they are now organized, to provide an
adequate forum for review of administrative action. Adjudicat-
ing between two or more parties, as judges do most of the
time, may not be the most appropriate way of achieving the
skills and outlook required to carry out an effective review of
administrative action. True, judges trade in justice, and justice
certainly is the concern of judicial review. To seek justice in
the relationships between private individuals ts not, however,
the same as seeking justice in the very special environment of
relationships between private individuals and public au-
thorities. Justice, in this context, requires both an efficient
management of public interests and the existence of adequate
safeguards for private interests. The structure of our courts
does not at present reflect this basic difference in the roles of
the judiciary as adjudicators on private rights and as reviewers
of administrative action. This has led several commentators in
this country to advocate the setting up of administrative courts
or of administrative divisions within the ordinary courts.

These commentators question whether the ordinary courts
can make proper decisions in areas where administrative au-
thorities have a particular type of expertise to deal with prob-
lems which, in the opinion of Parliament itself, require
specialized handling. Review of administrative action, it is
urged, requires an extensive knowledge and a clear under-
standing of the requirements of modern government. This, in
turn, makes it desirable that public administrators and those
who are called vpon to review their actions to keep them
within the bounds of legality and fairness be brought intellec-
tually closer together. We have already mentioned the ten-
sions that arise between public administrators and lawyers
about the ends and means of administrative action. Unless a
better mutual understanding is achieved, judicial review will in
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many cases remain a rather academic exercise. One would
look to a reviewing body itself to go beyond these tensions,
and to strike the right balance between them. Critics wonder if
our courts, as they are now organized, could develop such a
integrated approach.

The Law Reform Commission is not so pessimistic about
the role of the judiciary in guaranteeing good public adminis-
tration. The courts can play an important part in supporting a
system of checks and balances among branches of the gov-
ernment. They can enforce the principle of legality and insist
that statutory standards are met. We also believe that main-
taining residual powers in the courts to support basic constitu-
tional values, reinforce procedural safeguards and to respond
to injustice has a salutary effect. The approach now taken by
the courts aillows them to decide on matters involving princi-
ples of natural justice or the duty of fairness. In connection
with the administrative authorities and situations over which
Federal Court jurisdiction is maintained, we favour, as noted
earlier, providing that court with simpler forms and more
liberal grounds of review than now exist under the Federal
Court Act.'%8

If some commentators question the ability of courts to
deal appropriately with administrative questions, others would
support more judicial intervention and demand that adminis-
trative decisions generally be supported by ‘‘substantial evi-
dence’’. Yet others would like to see courts or other appellate
bodies involved in de novo consideration of administrative
decisions on the merits. We would not go so far. Any major
changes from present institutional modes of review of federal
administrative action would require long deliberations and dif-
ficult policy choices by the executive branch and Parliament,
Basically, what we suggest here and in the Working Paper on
the Federal Court'® are improvements in the existing system,
as well as a number of complementary reforms.
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1. Institutional Reforms Needed

One approach to institutional reform meriting considera-
tion is the rationalization of administrative review structures,
either at an intermediate level or in the form of novel type of
court. The authors of the Commission’s study paper on Un-
employment Insurance Benefits recommended that one ad-
ministrative review tribunal be set up to deal with any litiga-
tton involving federal social security schemes such as Un-
employment Insurance, the Canada Pension Plan, Old Age
Security Benefits, and Family Allowances."® In a majority of
cases the tribunal’s jurisdiction would be at a second level of
appeal, its involvement coming only after intervention on an
initial level by authorities referred to by the Acts establishing
the various schemes. This would remove the heavy burden
now imposed on judges of the Trial Division to act as umpires
on unemployment insurance benefits appeals. In the longer
term, it would be conceivable that the tribunal’s jurisdiction
could be extended to include veterans’ pensions and allow-
ances. We think the proposal has considerable merit, and
recommend at this time that:

7.7 the members of the Trial Division of the Federal
Court should no longer sit as unemployment umpires; this
task should be assigned to a specialized tribunal.

Whether the decisions of such a tribunal should, in turn, be
subjected to judicial review by the Federal Court is another
question. It could be a specialized court other than the Fed-
eral Court with the Supreme Court of Canada retaining the
power of ultimate judicial review.

We would prefer the centralization of review functions in
the Federal Court of Appeal, so as to maintain as much
consistency in federal administrative law as possible. This,
however, presupposes that the members of the court would
not be burdened with too many cases. As we noted in the
Working Paper on the Federal Court, the Court of Appeal’s
Jurisdiction should be so framed as to ensure it adequate time
for reflection and to allow it to function collegially, so that it
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can provide consistent guidance to the Trial Division and
administrative authorities.'®® In particular, the high volume of
immigration appeals the Court now has to deal with should be
lifted from its shoulders.*"® The Commission recommends that:

7.8 immigration appeals should be transferred out of the
Federal Court of Appeal to the Trial Division {as we
proposed in the Working Paper on the Federal Court), or
to a specialized administrative tribunal {(as proposed by
the Canadian Bar Association’s Commission on the Fed-
eral Court).

In either case, there could be an appeal to the Court of
Appeal, and with leave of the court or the Supreme Court to
the Supreme Court of Canada.
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CHAPTER EIGHT

Professional Standards

Administrative agencies can be helped to respond to cer-
tain basic values of the administrative process through techni-
cal procedural requirements imposed by law. However, real
success in furthering these values in the end depends on the
competence and commitment of agency members and staff. To
be successful an agency must achieve a high degree of credi-
bility, and the most important factor that contributes to credi-
bility is a perception on the part of the public that those who
serve on the agency are well qualified to do so. Consequently,
the government must appoint the right people to run the vari-
ous kinds of agencies, and give them the proper training,
guidance and incentives to carry out their tasks.

Independent agencies need to maintain both professional
standards and political sensitivity while working under statu-
tory directions that are often dated or incompletely articulated,
in a complex political milieu with fluctuating reference points
as to what constitute the relevant facts and values to take into
account in making decisions. That such agencies must always
be scrupulously non-partisan hardly needs further emphasis.
Effective and appropriate agency management under such
conditions is rendered more difficuit because of the vulnerabil-
ity of governmental bodies that do not operate under the

159



immediate supervision of Cabinet Ministers, and so do not
have a direct and legitimated source of political support, the
voting public.

A. Appointment of Agency Members

An agency's approach and responsiveness to its diverse
responsibilities is highly influenced by factors relating to the
people who comprise it, their backgrounds, outlooks, prefer-
ences and obligations. The status, training and career patterns
of members of administrative agencies, therefore, raise issues
of legal policy that cannot readily be ignored.

All of the members — as distinct from staff — of federal
independent agencies are appointed by the Governor in Coun-
cil. This is also true of judges, but judicial appointments have
come to be systematized in the context of a structure of
consultation designed to ensure the quality of the appointees.
Even these controls, which are informal and themselves sub-
Ject to continuing abuse and criticism, are absent in the proc-
ess of appointments to administrative agencies. In general
terms, the appointment of agency members proceeds as fol-
lows, 201

The senior appointments process is administered by a
small secretariat within the Privy Council Office that reports
to the Assistant Secretary to Cabinet responsible for Machin-
ery of Government. This secretariat has come into operation
ounly within the last decade — an indication of how great the
proliferation of agencies has been in recent years. When a
vacancy appears in the membership of an agency, or when a
new agency is created, nominations are made to this Sec-
retariat. Appointments of members of independent administra-
tive agencies are made completely without reference to the
Public Service Commission and never involve public adver-
tisement. Nominations for the position of chairman or vice-
chairman usually come from the Prime Minister's Office or
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circumstances in which it needs doing. For new or reorganized
agencies, of course, it often takes a while to develop appro-
priate parameters for their operations, and thus specific job
criteria for their members and staff.

In the majority of cases, highly competent individuals are
appointed to agency membership. Even so, isolated cases do
persist of appointments of individuals totally unsuited to the
tasks required. More objectionable than these isolated cases is
the negative public perception generated by this unstructured
system of political appointments. It gives rise to the appear-
ance of partisan government reward to ‘‘politically helpful”
individuals rather than appointment for intrinsic merit. 1t also
has the effect of creating the impression that the agencies are
used to assist loyal but feckless individuals who are having job
placement or career maintenance problems elsewhere. This
perception hampers agencies because their effectiveness can
be impeded if, whatever may be the truth of the situation,
members are believed to have insufficient professional
qualifications.

To improve the quality of the membership of independent
agencies it would be beneficial to obtain appropriate profes-
sional advice regarding appointments in addition to the advice
provided by existing Privy Council mechanisms. In the United
Kingdom, the Home Secretary must take into account recom-
mendations made by the Council on Tribunals before appoint-
ing members to administrative tribunals.2? At the federal level
in Canada, we recommend that:

8.2 an Administrative Council, discussed further in Chap-
ter Nine, could advise the government on appointments of
members to agencies; but, even if that were not to be
done, existing associations in the private sector could be
asked to comment on a short list of nominees in appro-
priate circumstances. With respect to appointments to
major regulatory agencies in areas such as transport,
communications and energy, prior consultation with pro-
vincial governments might also be desirable.

To promote the recruitment of competent persons for
agency membership, we recommend that:
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8.3 the government should consider plucing public job
advertisements asking interested people to file applica-
tions for full-time posts as members of agencies. Nomina-
tions to the post of chairman or vice-chairman could
remain dependent on final determination by the Cabinet.

Whatever the appointments process may be, an attempt
must be made to select individuals who represent the various
interests an agency must take into account in performing its
function. Professional training, job experience in a relevant
sector, geographical and minority group concerns, and, in ap-
propriate cases, such interests as consumer or environmental
ones, should be taken into account in filling agency positions.
The Commission recommends that:

8.4 greater effort should be made ro broaden the perspec-
tives of agencies through the appointment in appropriate
cases of persons with varying backgrounds and training
who represent interests an agency must take into account
in performing its functions.

In particular, the Commission recommends that:

8.5 the government should sustain a high level of com-
mitment to placing qualified women in key positions. This
goal can frequently be more easily achieved by means of
appointment by Order-in-Council than by filling positions
through the public service job placement process.
Through the appointment of more women to them as
members, independent agencies could be in the forefront
in giving equal status for equal qualifications.

B. Provisions for Tenure

Unlike judges, who are appointed during good behaviour
to a statutory age of retirement, members of most independent
agencies are appointed for diverse terms of years pursuant to
the various enabling Acts; those who are not may be
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appointed “‘at pleasure’’.?3 This can create uncertainty in the
minds of agency members concerning subsequent employment
opportunities, The fact that the career of the member of an
agency may depend upon other government appointments, to-
gether with the fact that the Cabinet itself determines salary
ranges and annual increments, means that agency members
may feel (or may be thought by the public to feel) subjected to
heavy political pressures owing to their ongoing scrutiny by
the government of the day.

As was pointed out in a Commission research paper on
the Composition of Federal Administrative Agencies, the
membership of federal independent agencies is heavily
weighted toward people who are age 55 or over, and who are
settling into their last position in the employment market be-
fore retirement.®* The Commission recommends that:

8.6 the terms of service of agency members respecting
such matters as the number of years an appointment will
last and security of tenure should be re-examined so as to
make agency positions attractive to a wide range of
persons.

C. Performance Evaluation

All agency members are subject to annual performance
evaluation that is used to assess individual candidates for
reappointment, promotion or for a new appointment.®3 A per-
formance evaluation sheet is completed each year by the
agency head on each of the other members of the agency. This
form is then forwarded to the senior member of the Commit-
tee of Senior Officials (C.0.5.0.) on Executive Personnel,
which is responsible for reviewing the performance of Order-
in-Council appointees. C.0.5.0. is composed of the Clerk of
the Privy Council, the Secretary of the Treasury Board, the
Chairman of the Public Service Commission, and three deputy
ministers appointed for three-year terms. There is no require-
ment that the performance evaluation be shown to, or dis-
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cussed with, the various members. However, in 1978 the Privy
Council Office wrote to agency heads suggesting that in view
of the privacy provisions of the Canadian Human Rights
Act™® it might be appropriate practice to discuss with mem-
bers their individual evaluations.

The performance of agency chairmen and vice-chairmen is
assessed at annual meetings which the Secretary to the Privy
Council, the Assistant Secretary to the Privy Council respon-
sible for Machinery of Government, and the senior members
of C.0.8.0. hold with individual Ministers to discuss all high
level executives who report to each Minister. These assess-
ments go to C.0.5.0. together with relevant performance in-
formation gathered from the Treasury Board and the Public
Service Commission. C.0.S.0. makes a collective judgment
about performance and makes a recommendation to the
Cabinet Committee of the Public Service regarding salary ad-
Justments. Cabinet, with advice from the Advisory Group on
Executive Compensation and from C.0.S8.0., sets the salary
ranges for the senior positions (D.M., S.X. and some P.M.
classifications), and within these ranges Cabinet also deter-
mines annual increments. Salaries among ordinary full-time
members of any given agency are usually set at a common
level, with personal incentives, if any, depending largely on
the more desirable job assignments being given to worthier
members by their chairman.

As with the appointments process, the current method of
performance evaluation sometimes gives rise to the perception
that rewards are given to individuals whose decisions are
“politically helpful”’, and punishment is rendered to individu-
als who have not been so helpful. [n practice, the performance
appraisal of senior appointees probably reflects a more realis-
tic judgment than the annual appraisals of civil servants; the
percentage of senior appointees rated as superior and above
average is much less than in the public service in general.
However, the psychological influence which the evaluation
process may have on agency members is unknown and the
perception that it may be unduly influential and inappropriate
is a real concern.
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Another issue that permeates the rating of appointees to
agency positions is how to determine the value of one agency
as distinct from another in terms of levels of job classifications
for status and salary purposes and relative effectiveness of the
performances of agency members. Presumably, a move to-
wards better defined agency mandates and job descriptions,
and a more open and structured selection process would facili-
tate such evaluation.

D. Professionalism

The existing appointments and performance evaluation
processes require reform in order to facilitate the overall im-
provement of agency professional standards. The independent
agencies play a major role in government administration, and
political authorities should respect the status of appointees to
agencies in keeping with the importance of the positions to be
filled. Professionalism is a value to be appreciated as much in
government as in the private sector.

Of course, government political interests and goals, to-
gether with the attractiveness for temporary occupation at the
level of the highest agency posts, should be weighed against
the importance of designating competent people with relevant
training and skills to get the job done. Tt should be recognized
that certain jobs, especially those concerned with broad
policy-making functions, might best be conferred upon
generalists rather than specialists.

The possible impact of the past experience of a candidate
for an agency post should be considered by the appropriate
authorities in making appointments. Some agencies, for exam-
ple, the Canada Labour Relations Board, are deliberately
structured to provide representation for the major contrasting
interests coming before them. Most agencies, however, includ-
ing those in the regulatory field, are not, and more emphasis
seems to have been placed on factors like effective administra-
tion and expertise.
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Problems may readily surface where the regulated indus-
try has been developed within government, or within a
government-industry partnership arrangement. An example
has been the relationship between the Atomic Energy Control
Board and the nuclear industry, much of which industry in
Canada, outside the mining sector, has been government
owned. Until the early 1970’s the AECB consisted almost
entirely of the heads of other government agencies involved in
the nuclear industry or in nuclear research. Despite efforts to
broaden the perspectives of the Board, it still has no members
with backgrounds in law, social sciences, environment or
health, nor a specific representation from such economic sec-
tors as labour.®” However, the manner in which that Board is
constituted might well be changed in the near future. En
November 1977, a draft Nuclear Control and Administration
Act™ which would have replaced the old AECB with a new
Nuclear Control Board, was introduced before Parliament.
The proposed Board is designed more along the lines of other
regulatory agencies, and appointees to it would, presumably,
be representative of varying backgrounds.

E. Bias and Conflict of Interest

Improved professional standards require that agency
members pursue their functions in an unbiased manner. In one
sense, however, bias is inevitable when competent profession-
als are sought, because the experience and training they have
which benefits an agency in a particular subject-matter often
carries with it the sharing of a value system with some of
those whose interests are at stake in the agency’s decision-
making process. This means that there can be excessive sen-
sitivity to the claims of those emerging from a similar milieu.
Thus, the very characteristics which enable the regulator to
understand the technical problems of the regulated industry
may handicap him in fulfilling his role as protector of the
public interest. Since this kind of bias is inevitable, agency
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procedures and practices should be designed to ensure the
forceful advocacy of interests other than those of the major
regulated industries — a theme more fully developed in Chap-
ter Five.

In addition, administrators must take extraordinary care
to avoid the appearance of bias.”? Clear cases of conflict of
interest regarding Order-in-Council appointees are now dealt
with under the Public Servants Conflict of Interest Guidelines
issued by the Governor in Council in December, 1973,%® and
are supplemented to a certain degree by specific provisions
under the enabling legislation of certain agencies.?’' Such
things as accepting offers of expensive gifts, or of showing
favouritism to one applicant as opposed to another without
taking into account the merits of their proposals, are matters
which administrators readily perceive as inappropriate. How-
ever, administrators must regularly deal with situations which
are not so easy to define as being unacceptable, but may,
nevertheless, give rise to the appearance of bias. For example,
regulators must stay in close contact with the daily activities
of the regulatees; one method is to meet periodically for meals
or at conferences with industry representatives to discuss ac-
tivities. If the agency member permits the regulatee to pay for
these, or even if he pays but these meetings are frequent, the
appearance of bias may be created. Even outside what the
regular courts say about the principles of natural justice and
what conflict of interest provisions prohibit, agency members
need to develop a special sensitivity regarding such situations
in order to protect and project the high standards of character
and integrity required of such important officials.

F. Problems of Collegial Agencies

One impediment to the continuing improvement of profes-
sional standards is the confusion resulting when agencies are
composed of several members and must take decisions and
actions on a collegial basis. Confusion may derive from the
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lack of direction as to what is expected of individual members
and the lack of definition of the relationship among members,
between the chairman and other members, and between mem-
bers and staff.

A number of the enabling Acts for specific agencies do
not give the chairman explicit power to direct the work of
co-members, as opposed to the power to direct staff which is
always granted. The Commission recommends that:

8.7 the chairman of each independent collegial ugency
should be given statutory power to direct and control the
members and staff, unless a particular member or mem-
bers carry out major functions unrelated to those of the
agency as a whole.

Regardless of whether the chairman assumes a dominant
role in agency activities and the setting of priorities, it should
be assumed that the routine work of an agency as outlined
under its statutery mandate will be carried out. However, the
relations between staff and individual agency members and the
way in which discretionary activities, particularly those of
conceptual significance, are carried out will be strongly influ-
enced by the type of leadership, whether it is relatively unified
under the chairman or dispersed among members or staff.

The leadership of the chairman can be viewed as operat-
ing along a spectrum, from a de minimis position of influence
where he or she serves principally as a point of contact with
external individuals or bodies, through an intermediate posi-
tion where he or she works to allocate roles and jobs effec-
tively between members and among staff, to a directorial and
supervisory position where the chairman’s own style and
managerial stamp are put on agency decision-making, planning
and administration. Somehow, a happy medium needs to be
struck to keep an agency operating effectively while at the
same time keeping fellow agency members and staff content,
The clarification of job descriptions and mutual expectations
before an individual is employed would be helpful; but
perhaps the most chalienging part of agency leadership is how
to treat certain matters of potential or actual interest most
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effectively before they become ensconced as a part of the
official agency agenda.

From an administrative law point of view, a number of
specific questions might arise in connection with different col-
legial leadership patterns and role allocation. To what degree
should official agency decision-making be made by agency
members as a collegial body? Should the chairman, or other
members individually give direction to interpretation of statu-
tory and regulatory provisions in ‘‘case’’ judgments or policy
statements? Should official dissenting opinions be allowed by
individual agency members or, indeed, should individual opin-
ions be allowed to be voiced at all? There are no pat answers
applying across the entire spectrum of agencies.

The extent to which members give agency staff specific
directives or allow them discretionary leeway is also impor-
tant, and raises interesting questions. To what degree should
staff be given its head as to conceptualization, research and
advisory work, and so forth, within the bounds of the statu-
tory framework of the agency and within limits of discretion
and decorum which demand at a minimum the rubber-
stamping by agency members of official agency acts which in
reality have been initiated and implemented by staff? What are
the functions of the agency’s legal counsel during hearings?
Such questions are very important in day-to-day agency opera-
tions and deserve careful attention.

More specificity in job descriptions, greater definition of
the role of the agency head and the institution of proper
management practices c¢an serve to alleviate some of these
difficulties. However, real improvement also depends on the
institution of regular training programs.

G. Training Programs

In order that agencies may continue to improve profes-
sional standards, there should be some organized system of
training, both introductory and continuing, for agency mem-
bers and staff. Some training programs dealing with general
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issues on procedures could involve members from all agen-
cies. Here the experience and insights of members of one
agency are instructive to members of other agencies. A pilot
program of this sort was held in April, 1978 under the joint
auspices of the Law Reform Commission, the Public Service
Commission, and the Privy Council Office for members of
federal agencies.?'? A second program under the same aus-
pices was carried out in March, 1979, and not so restricted.?!?
It was a success too, in our view. The government should
consider instituting similar programs on a permanent bas’s.

This type of training program, cutting across agency lines,
would also be useful at the staff level. One result might be the
definition of new or better defined categories of jobs common
to many agencies. Thus, for example, a corps of persons
capable of serving as hearing examiners to find facts and
develop evidentiary records for agency members might be
developed. These individuals would then be available, as
caseloads demanded, for posting in one agency or another
within a group of agencies with similar powers and
procedures.

Regular training programs are held by the federal govern-
ment of the United States for agency hearing examiners or, as
they are now called, administrative law judges. An excellent
guidebook, the Manual for Administrative Law Judges, writ-
ten for training and informational purposes, was prepared in
1974 under the auspices of the Administrative Conference of
the United States by Mr. Merritt Ruhlen, a retired administra-
tive law judge.?' The Law Reform Commission is planning to
examine this approach to the training of hearing examiners to
see if it might be adapted to meet Canadian needs.

Training programs or kits of training materials should also
be developed in the context of each individual agency. The
precise skills and knowledge required for particular tasks
would be highlighted and the general concerns dealt with in
inter-agency training programs could be applied in the particu-
lar context.

Some agencies have already instituted a system of training
for their new members. The most developed of these is that of
the Canadian Pension Commission.?'®> For a new Commis-
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sioner there is a three to six month ‘‘break-in"’ period during
which the new member is assigned to an experienced commis-
sioner who acts as the new member's prime tutor. Several
minor tutors may also be assigned. For most of the period the
new member i1s assigned to cases only as an observer. Near
the end of the period the new member is permitted to write
one or two decisions concerning pension entitiement, and
these are subjected to rigorous critical scrutiny both as to
style and substance. It is only after this process that the
member is assigned a full case load. However, all members
are subject to ongoing scrutiny through a system of quality
control over decisions. Under this system all decisions made
by any one commissioner must be reviewed by two other
commissioners. Those three must agree on the decision before
it can be issued as a decision of the Canadian Pension Com-
mission. If they cannot agree, then the file must be reviewed
by a panel of five commissioners; if that panel cannot agree,
then all commissioners currently in Ottawa must meet to as-
sess the entire file.

Training and monitoring such as this would be valuable
for any agency. However, few agencies are as large as the
Canadian Pension Commission, which has twenty-four mem-
bers. Consequently, most agencies would not have the time or
resources to develop their own in-house training materials and
programs. It would, therefore, seem appropriate for a govern-
ment body responsible for training programs, the key example
presently being the Public Service Commission, to assist them.
It should avail itself of the support and input of other appro-
priate government bodies or individual officials in carrying out
this task. In keeping with the needs for training mentioned
above, the Commission recommends that:

8.8 there should be some organized system of training,
both introductory and continuing, for agency members
and staff in order that agencies may continue to improve
professional standards; to assist agencies which are too
small to organize their own training programs or mate-
rials economically, or to prepare programs in which vari-
ous agencies with similar interests desire to participate, a
government body responsible for training programs
should be asked to undertake a major organizational role.
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CHAPTER NINE

New Institutional Controls over
Administration

[t is with a bewildering array of institutions possessing
various combinations of powers, procedures and practices that
the Government of Canada engages in the regulation of social
and economic activities and promotes its own projects. For
the near future it seems almost inevitable, and not altogether
undesirable, that a variety of independent agencies will con-
tinue to be created to meet the needs and desires of Canadian
society.

Diversity in approach to the solution of diverse problems
is essential; but the value of diversity must not be a cloak for
disorganization, failure to render governmental bodies ac-
countable, or lack of regard for fairness to the individual.
Variations of institutional arrangements and activities which
have this negative effect should be reduced. One way to estab-
lish some degree of order over a miscellany of governmental
bodies is to impose systematically arranged administrative
controls. Unfortunately, there is no such system of controls in
Canada at the present time.

In Chapter Two, a passage from the Report of the
Glassco Commission on Government Organization was cited
that referred to ‘“*general legislative efforts’” by other jurisdic-
tions designed ‘‘to establish greater consistency of principle
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and regularity of form and practice’™ in respect of administra-
tive agencies.?'¥ This chapter will examine some institutional
initiatives toward administrative law reform which Canada
might take in the light of certain foreign efforts in that
direction,

If one takes administrative action as a central point of
interest in administrative law reform, then one asks how the
administrative environment might be shaped and administra-
tive authorities motivated to act appropriately in various cir-
cumstances. An obvious response to this question is that
means should be provided to allow those touched by the
administrative process to involve themselves effectively in it,
and controls over administration should be devised to prevent
institutional distortions or maladministration to the degree that
this is practical, to guide administrative procedure, and to
provide corrective measures in response to those cases where
imjustice still occurs.

Although a certain number of controls over administration
are now in place at the federal level in Canada, there remain
obvious gaps in the structuring of the machinery of govern-
ment and in the provision of means of protection of the public.
In light of this situation, we examine here a few institutional
reforms which could be instituted to meet Canadian needs.

A. Freedom of Information Legislation

In contemplating the interests of the citizenry, there
comes to mind the need in Canada, as a parliamentary democ-
racy, to encourage more open government and more opportun-
ity for public debate on issues of importance to the polity. As
we stated in Chapter Five, this calls for access to information
which may be available under present government practices to
government officials, but not to interested persons outside the
government or to the public at large.
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There has long been interest in many circles in Freedom
of Information legislation which would, inter alia, put federal
administrative authorities under an affirmative obligation to
inform the public about their structures and operations, and
make agency manuals and internally developed law available
to the public. As was also mentioned in Chapter Five, ad-
ministrative authorities should adopt those practices whether
legislation is passed on the subject or not. Furthermore, in-
terested persons should be allowed to demand the duplication
at cost of information on file with an administrative authority,
provided such information does not fall within limited
categories of information exempted from disclosure.

The Liberal government of the day took a step in this
direction when it first released a Green Paper on Legisiation
on Public Access to Government Documents in June, 1977,217
and then proceeded to discuss the terms of related draft legis-
lation with government officials during the following two
years. Spokesmen for the Conservative Party, then in opposi-
tion, continued to press for a more comprehensive Freedom of
Information Act, as they had for some time past.

About the same time, the Province of Ontario had estab-
lished the Williams Royal Commission on Freedom of Infor-
mation and Individual Privacy that carried out in-depth re-
search on the subject,?'® and the Provinces of Nova Scotia and
New Brunswick passed legislation.?!?

The Canadian Bar Association (CBA) has also actively
encouraged the passage of a federal Freedom of Information
Act, and in March, 1979 published a draft bill prepared by the
Association’s Special Committee on Freedom of Informa-
tion.22¢ In the bill, a review mechanism is provided in the form
of an Information Commissioner acting as an officer of Parlia-
ment to respond to applications from individuals who feel
they have been improperly denied access to information re-
qguested.??! The Commissioner is vested with power to
examine records and issue advisory reports and, in the face of
Ministerial refusal to release information, independent judicial
review is allowed with the court being given power to order
the release of records.?” The desirability of establishing an
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Information Commissioner as a level of first appeal from
refusals of government officials to release information, is also
mentioned in our study paper on Access to Information.*
Such an institutional innovation would avoid the extremes of a
complete blockage of information through Ministerial refusal
or of immediate appeal to the judiciary for assistance following
such refusal.

As was pointed out in a study published by the CBA
under the title Freedom of Information in Canada: Will the
Doors Stay Shut?,**4 the government, in preparing any type of
freedom of information legislation, will have to take into ac-
count current legal and administrative provisions binding civil
servants under the Official Secrets Act,? section 41 of the
Federal Court Act dealing with Crown privilege,?® the effect
of the oath of secrecy®® on how civil servants deal with
documents, the classification system for documents,??® the
1973 guidelines for the production of papers to Parliament 2
and the rules governing the transfer of documents to the pub-
lic archives.*® The Law Reform Commission recommends
that:

9.1 general legislation dealing with freedom of informa-
tion, including provision for an Information Commis-
sioner, should be passed and proclaimed as soon as it is
practicable; however, the Government should also make
appropriate changes in practices and legislation regarding
official secrets and confidentiality, and the status and use
of claims to Crown privilege.

B. Creation of an Ombudsman

Experience in Canada and other countries strongly
suggests the need to improve the mechanisms whereby ad-
mimstrative decisions can be challenged by aggrieved indi-
viduals. One mechanism for the control of the exercise of
administrative discretion which has steadily gained more
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prominence than any of the others is the Ombudsman. The
office of the Ombudsman has been defined in the following
manner;
An office provided for by the constitution or by action of the legisla-
ture or parliament and headed by an independent, high-level public
official who is responsible to the legislature or parliament, who re-
ceives complaints from aggrieved persons against government agencies,
officials, and employees or who acts ¢n his own motion, and who has

the power to investigate, recommend corrective action, and issue
reports. !

Originating as an institution in Sweden in 1809, the om-
budsman notion first took roots in a common law jurisdiction
in New Zealand in 1962,%? and has rapidly expanded to other
countries since then. No attempt will be made here to sum-
marize the voluminous literature on the use by other jurisdic-
tions of this technique. The fact that there is, as yet, no
federal Ombudsman with general jurisdictional authority here
does not indicate any lack of acceptance in Canada of the
“grievance office’’ approach to redress of grievances relating
to government administration. Indeed, each of the provinces
of Canada, except Prince Edward lsland, now has its own
Ombudsman .2

Furthermore, at the federal level, the Canadian Human
Rights Act*** creates an institution with a substantial ombuds-
function. In addition to the Human Rights Commission’s pow-
ers to receive and investigate complaints,?s the Act also
creates a Privacy Commissioner to act in effect as an om-
budsman in relation to matters of personal information con-
tained in government data banks.?*® Also, the Office of the
Correctional Investigator has operated for several years as an
ombudsman in respect of the grievances of inmates of federal
penitentiaries. 2?7

Draft legislation creating a federal Ombudsman, tabled by
the then government of the day in 1978,%% displayed an even
greater acceptance of the ombudsman approach to improving
government administration. It was designed to bring the Pri-
vacy Commissioner and Correctional Investigator within the
aegis of a new Office of Ombudsman. Experience in New
Zealand, Australia,®?® the United Kingdom?¥® and nine
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Canadian provinces indicates that there is a large volume of
complaints about government maladministration in jurisdic-
tions following the British parliamentary tradition that are not
effectively responded to through traditional techniques, such
as the use of the good offices of elected representatives, or of
internal administrative complaint bureaux. The Law Reform
Commission recommends that:

9.2 legislation creating a federal Office of Ombudsman,
which would incorporate in its list of functions those pres-
ently carried out by the Privacy Commissioner and the
Correctional Investigator, be passed as soon as possible.

C. The Use of Administrative Appellate Bodies

The major political parties have declared their commit-
ment to the ombudsman technique as a necessary tool for
protecting citizens against governmental abuses. However, the
ombudsman technique should not be depended on to deal with
administrative problems to the extent that the overall systemic
improvement in the review of administrative action is di-
minished. Generalized improvements in the assessment of
decision-making quality and in arrangements for administrative
review will not alone result from the operation of a mechanism
designed principally to deal with single problems in isolation.
While attention to individual complaints is essential, more
widespread change must be informed by a broader perspective
and approach.

The Law Reform Commission recommends that:

9.3 the examination of existing discretionary powers held
by administrative authorities and of the modes of review
fo which they are presently subjected be made an object
of ongoing research across jurisdictional lines by appro-
priate governmental bodies, in order to determine what
review structures might be rationalized and how the re-
view process itself might be simplified or made more
effective.
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In those cases where review is not made by a departmental
authority or internal to an agency, it would be worthwhile to
determine whether a small number of appellate tribunals, or
even a single tribunal sitting in several divisions, might not be
a more easily accessible and rational way of providing review
than a number of specialized appellate tribunals. For example,
as was mentioned in Chapter Seven, it might well be desirable
for all appeals from decisions of benefits agencies, with the
possible exception of those operating under the aegis of Vet-
erans Affairs, to be dealt with by a single tribunal rather than
by the various specialized tribunals or Federal Court judges
sitting as umpires, as is now the case.

Administrative decisions in other than social benefits
areas seem somewhat less amenable to this type of unification;
however, ongoing research across jurisdictional lines is re-
quired to identify other areas that might benefit from
rationalized review structures. Such research might be carried
out by the Law Reform Commission, the proposed Adminis-
trative Council discussed infra, or some other body designated
by the government.

To give an example of a common law country which has
recently undertaken radical reforms in the review of adminis-
trative action, Australia created in 1975 a single administrative
appeal tribunal comprised of a General Administrative Divi-
sion, a Medical Appeals Division, a Valuation and Compensa-
tion Division, and may eventually include such other divisions
as can be prescribed under the Administrative Appeals Tri-
bunal Act.** Tt can and does review the exercise of statutory
discretionary powers on the merits as well as on the law.
Anyone aggrieved by a decision made pursuant to a statutory
power scheduled to the Act is entitled to apply to the Tribunal
for a “‘de novo® review — i.e., the Act places the Tribunal in
the same position as the initial decider to exercise any power
which could have been exercised by the initial decider. It is
too early in the life of this tribunal to assess its impact, but
the Australian Law Reform Commission in its Report Number
10(1978) indicates that the Tribunal is taking a fairly activist
role, and is not reluctant to review government policy even at
the highest level.
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D. Review by a Separate Administrative Court
System

An example of a more radical approach to the treatment
of administrative law cases is the French system in which
there is a set of administrative tribunals totally separate from
the regular courts to deal with litigation between the state and
individual parties. Since the time of the French Revolution
when the old provincial high courts called Parlements were
frustrating attempts at governmental reform made by the rev-
olutionary national administration, the machinery of justice
for public law, overseen by a central government body called
the Conseil d’Etat, has been divided from that of private
law *42

The Conseil d'Etat was created at that time with an ad-
ministrative litigation branch establishéd to hear public law
cases of importance to national public administration. Today it
also serves as an appellate body on cases originating before
regionalized administrative tribunals. Before 1953 the institu-
tional predecessors of the lower tribunals appeared on gov-
ernment organizational charts as subordinate bodies under the
umbrella of general powers of the Conseil d’Etat, but since
then they have been linked administratively to central gov-
ernment organs only through the Ministry of the Interior.

It has been in the British tradition to fear interference
with primary legal values by the Crown more than interven-
tion by the judiciary. The days of the Jacobites and the Star
Chamber are still remembered. Dicey identified administrative
law in a negative manner with the French droit administratif,
a special body of law relating to administrative authorities
which is applied through an administrative tribunal system
separated from civil courts of justice. Lord Chief Justice
Hewart, author of the New Despotism ,** decried the growth
in the power of the bureaucratic state and declared that the
best way to control the administration is to subject it to the
laws administered by the ordinary courts using traditional legal
remedies, and not to tribunals of lawyers trained also in public
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administration who could apply special remedies of their own
in the administrative field. This criticism hearkens strongly to
traditional notions of the rule of law. However, several com-
mon lawyers versed in administrative law matters, as well as
civilian lawyers, have pointed out that the Conseil d’Etat has
managed to be at least as effective in protecting the public
against arbitrary administration as have the ordinary courts in
common law countries, 2+

One apparent result of the combined jurisdiction of com-
mon law courts over both the private sector and government
administration is the gradual spread of public administrative
procedural law principles to cover, arguably inappropriately,
the actions of private sector bodies in society to which indi-
viduals belong and which they wish to remain separate from
state administrative police actions. In a strange sense, both
libertarians desiring limited state influence and persons leaning
toward increased state activity of professional quality but not
of a totalitarian nature might favour a separate administrative
court system. However, their motives differ. Libertarians wish
to protect intermediate institutions and individuals in society
from having their affairs unduly encroached upon by the state.
Many persons concerned about the professional quality of
state activity but not necessarily in limiting its orbit, believe
that the introduction of a separate public law system would
promote excellence in government. But there remain those
who associate the state with homogeneous societal interests
and see at least a partial “‘public”” element in all groups or
associations. They might wish to encourage the further spread
of common law court review of administrative action from
state to other ‘‘public’’ authorities.

The preceding comments may well raise a moot point. To
suggest at this time the development of a separate system of
Canadian public law would probably be perceived as requiring
a radical change in attitudes on the part of government and the
legal profession, and perhaps citizens. In any event, the de-
lineation of recommendations in that direction at this time
would entail stepping beyond the bounds of administrative law
reforms discussed in this paper.
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E. Need for Administrative Law Advisory
Body

Within the context of the current legal system in Canada,
there remains the need to initiate one key institutional reform
to federal administrative law which has not yet been prepared
in the form of draft legisiation. This is the establishment of an
advisory body on administrative law and procedures. Such
bodies have been created in the United Kingdom, the United
States and Australia, countries with economic systems and
legal traditions akin to those of Canada. These bodies are
called the Council on Tribunals,?® the Administrative Con-
ference?* and the Administrative Review Council,?¥’ respec-
tively. The Statutory Powers Procedure Rules Committee in
Ontario, created under the Act of the same name, is of a
simnilar nature.?*® The backgrounds and description of, and the
justification for such bodies are treated in some detail in a
study paper being prepared on the desirability of establishing a
monitoring mechanism or an advisory body on the administra-
tive process, 2"

1. Legislative Planning and Drafting

The first effective controls to be devised for an adminis-
trative authority come at the stage of initial legislative plan-
ning for its establishment. In the Canadian context, this re-
quires the Cabinet or the responsible Minister, assisted by
officials who are experts on the machinery of government and
administrative law, and by legislative draftsmen, to draft ap-
propriate legislation for eventual introduction to Parliament
once the creation of a new authority is adopted as a gov-
ernmental priority.

Unfortunately, there is no institutional mechanism in
Canada at this time having at its disposal the number of
persons and expertise required to ensure that new or modified
statutory authorities which the govemment wishes to bring
into existence will possess a blend of functions, powers and
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procedures fitting well into the overall structure and scheme of
administration. Although the Privy Council Office has a hand-
ful of officials responsible for overseeing the machinery of
government, they cannot hope to do more than monitor or
give occasional guidance to new development. The demands
made on the time of these officials, their limited resources,
and the desirability of keeping Privy Council secretariats small
so that the officials therein can interact effectively, while at
the same time leaving departments and other governmental
bodies to go about their business, makes it virtually impossible
for the Privy Council Office to exercise general control.

Lawyers in the Legislative Drafting Section and in Legal
Services for the Privy Council are kept so busy preparing or
vetting the details of legislation and subordinate statutory
instruments, respectively, that they cannot be expected to
reflect on how proposed administrative activities might best be
fitted into the structure of administration.

One effective step which can be taken to ensure that new
statutory authorities are designed to operate well while taking
into account the existing machinery of government and ad-
ministrative traditions is to establish a specialist administrative
body to advise the government on what should be contained in
draft administrative legislation and statutory instruments aris-
ing thereunder, among other things.

In France, this is a role long played by the Conseil &’ Etat,
which is one of a handful of central consultative bodies on
economic, social and other governmental matters advising the
government. The practice has also evolved in the United
Kingdom of referring all draft legislation affecting the British
administrative tribunal system to the Council on Tribunals for
study and comment.

2. Monitoring Administrative Procedures

Advisory bodies of the three common law countries men-
tioned above concentrate much of their attention on monitor-
ing the procedures followed by administrative authorities. The
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Council on Tribunals is limited in its jurisdiction to a study of
the constitution and workings of independent, mostly local,
tribunals in a unitary state, while the Australian and American
bodies have a mandate to study their respective federal statu-
tory administrative authorities in general.

The Statutory Powers Procedure Rules Committee in On-
tario has teo maintain under continuous review the practices
and procedures of tribunals with a view to their improvement.
The Committee also acts as a consultative body in the making
of appropriate rules additional to the minimal rules for tribu-
nals specified in the Act, and in the making of rules for the
exercise of statutory powers of certain classes of tribunals to
which the statutory minimal rules provisions do not apply. In
principle, the Committee reports annually to the Minister of
Justice and Attorney General, but in fact it has done so for-
mally only once,2*°

3. Consultations on Appointments to Independent
Agencies

As was mentioned in Chapter Eight, the Home Secretary
must take into account recommendations made by the Council
on Tribunals before appointing members to administrative tri-
bunals in the United Kingdom. A Canadian federal administra-
tive law advisory body could perform the same function here.

4. Administrative Council Proposal

The Law Reform Commission is convinced that an institu-
tional focal point is necessary to develop and maintain sound
administrative practices at the federal level in Canada. To that
end, we recommend that:

9.4 an Administrative Council should be created to per-
form the types of activity assigned to similar administra-
tive law consultative bodies in other common law
Jurisdictions.
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We also recommend that:

9.5 the Administrative Council should have a role to play
in the planning and drafting of legislation concerning
administrative authorities, monitoring the proceedings of
such authorities, and in advising them on procedures and
practices they might adopt; as suggested before, it could
also be consulted on appointments of members to inde-
pendent agencies.

It is conceivable that one piece of legislation could be used
both to create an Administrative Council and to provide for
guidelines or minimum statutory standards for federal adminis-
trative proceedings. This is presently a subject of research at
the Commission.

An Administrative Council could be created within the
present institutional framework, and might not necessarily re-
quire much additional organization. However, it would benefit
from advice tendered by a consultative committee composed
of persons with experience both inside and outside of govern-
ment. It could consist of as small a unit as a research sec-
retariat directed by a committee of senior officials drawn from
the Privy Council Office, the Department of Justice, and the
Law Reform Commission, among other governmental bodies.
On the other hand, it could be structured as an independent
agency with its own full-time chairman. It could report either
directly to Parliament or through a responsible Minister such
as the Minister of Justice, or perhaps through the Prime Minis-
ter as does the Economic Council.?>! The latter model has the
advantage that the proposed Council would not be battling
departmental advisors sharing the same responsible Minister
regarding which policy directions to follow. Whatever the or-
ganizational structure chosen for an Administrative Council,
the Commission recommends that:

9.6 a broadly based consultative committee for the Ad-
ministrative Council should be established, which would
include representatives from outside of government who
could help to give direction to recommendations on re-
forms regarding broad problems relating to procedures
before administrative authorities.
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Experience gained by administrative law specialists work-
ing with the Administrative Conference in the United States
and with the Law Reform Commission of Canada also indi-
cates that administrative reform proposals are often most ap-
preciated and effectively implemented when they are made in
the context or on the basis of studies of individual administra-
tive authorities. The Commission recommends that:

9.7 the Administrative Council should have the power, at
the request or with the permission of the Government, the
responsible Minister, or an administrative authority itself,
to conduct a study of the authority for the purpose of
measuring the quality of its practices and procedures, and
making recommendations for their reform.

To a certain extent, this has been a role played by the Law
Reform Commission’s individual agency studies to date.

F. Conclusion

To sum up its position on the introduction of institutional
reforms in the field of administrative law, the Law Reform
Commission thinks it necessary: for an Administrative Council
to be established to consult the government on legislation and
procedures relating to administrative authorities and appoint-
ment of members of independent agencies; for an Office of
Ombudsman toc be created; for administrative tribunal review
mechanisms to be rationalized to the degree presently practi-
cable and inquiry to be made regarding more basic reforms in
the whole system of review of administrative action; and for
general legislation to be passed dealing with freedom of infor-
mation, including provision for an Information Commissioner,
and consequential changes to be made to the law and govern-
ment policy on secrecy in government and Crown privilege.
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Summary of Recommendations

CHAPTER THREE: The Legislative Framework and the

3.1

3.2

33

14

3.5

3.6

Role of Parliament

The Commission recommends that:

where independent administrative agencies have analo-
gous purposes, they should be designed along similar
lines. In relation to similar types of functions carried out
by various agencies, there should be similar sets of
powers relating to those functions, drafted in uniform
terminology. Agencies with similar types of powers and
procedures should also have the same statutory label.
(P. 500

the Government should consistently follow the practice
of preparing in advance a list of legislation to be intro-
duced according to priority in each session of Parlia-
ment, and legislative drafters should be engaged in the
preliminary preparation of legislation early in the plan-
ning process. (P. 51)

legislation should be drafted in plain language and ar-
ranged in a logical and intelligible manner instead of
using antiquated conventions and archaic terminology.
(P. 5D

drafters should use model checklists to ensure confor-
mance of draft legislation with basic requirements of
form, phraseology and substantive law. (P. 52}

the same statutory format should be followed, where
feasible, in all cases where the same type of legislation
is involved. (P. 52)

comprehensive subject indexing, with references ap-
propriate for lay readers as well as specialists, should be
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3.7

3.8

39

3.10

3.12

3.13

3.14

188

prepared for the Revised Statutes of Canada and for
each new volume of statutes as it appears. Indexing of
individual Acts should be continued as part of the gen-
eral index. (P. 53)

a summary of legislative provisions should be placed at
the beginning of statutes, especially those which are
long or complicated. (P. 53)

the Government should sponsor the publication of the
Statutes of Canada Annotated, statutory rules being an-
notated with explanatory notes to promote comprehen-
sion of the law. (P. 53)

the practice of according powers to an agency by declar-
ing it a “‘court of record™, should be abandoned. More
specific drafting terminology should be developed to
deal with the various issues of status, powers and pro-
cedure, such as problems of contempt, which the pres-
ent term has been used, in different ways at different
times, to cover. (P. 57)

the practice of granting blanket administrative powers
by, for example, adopting by reference the powers given
to commissioners under Part 1 of the Inguiries Act
should be abandoned. (P. 58)

more attention should be paid to giving administrative
authorities sanctioning powers appropriate to their
mandates. (P. 59)

when an independent agency is established its policy
mandate or guidelines should, in principle, be stated
clearly in its enabling Act. (P. 62)

when an agency has through experience appropriately
articulated a once vague mandate, it should be inserted
into the Act. (P. 63)

if the Governor in Council, pursuant to the Public Ser-
vice Rearrangement and Transfer of Duties Act, trans-
fers administrative powers or duties from a statutory
agency to a department or other agency of government,
Parliamentary approval should be required. (P. 63)



3.15

3.16

3.7

3.18

3.19

independent agencies should prepare detailed annual re-
ports which should be automatically and permanently
referred to the appropriate standing committees of the
House of Commons and subjected to close scrutiny
there. (P. 63)

Parliamentary Standing Committees to which annual re-
ports are referred should be strengthened. Each Com-
mittee should be allocated its own operational budget,
part of which should be used to pay for permanent
research staff adequate in size for the committee to
scrutinize administration effectively, and, in appropriate
cases, conduct additional research on administrative
operations. (P. 64)

the Statutory Instruments Act should be amended to
require the Clerk of the Privy Council to make available
on a regular basis to the Standing Joint Committee on
Regulations and Other Statutory Instruments lists and
summaries of all statutory instruments to be registered
with the Privy Council which are placed on the weekly
agenda of the Cabinet Committee responsible for statu-
tory instruments. Such listed instruments as the Joint
Committee expressed an interest in examining should
then be made available to it; but Committee members
should undertake not to make public the contents of
instruments exempted from inspection under section 27
of the Act. (P. 69)

provision should be made in the Standing Orders of the
House and the Rules of the Senate for debate on ques-
tionable statutory instruments at the request of at least
ten members of the particular Chamber within a limited
delay period, and for the making of resolutions to refer
statutory instruments to the responsible Minister for re-
consideration; and

detailed provisions should be set out regarding the pro-
cedures to be followed in the House and Senate to carry
out affirmative or negative resolutions regarding statu-
tory instruments. (P. 72)
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CHAPTER FOUR: Executive Controls over Agencies

4.1

4.2

4.3

4.4

4.5

4.6

4.7

190

The Commission recommends that:

to avoid unnecessary confusion regarding the sources of
policy direction for an agency, its enabling Act should
contain provisions chosen with a conscious view to the
degree to which the agency should be provided with
political insulation or Ministerial control at different
stages of the administrative process. (P. 74)

the presumption should operate in structuring the
machinery of government, that administrative authorities
be established within departmental confines unless there
are very good reasons for constituting them as indepen-
dent agencies. (P. 74)

agencies performing solely a court-like function should
be kept free from governmental interference. (P. 75)

there should be some direct line of accountability to
elected officials for all delegated legislation; where an
agency is given power to make its own regulations with-
out government direction or approval, those regulations
should be made subject to affirmative or negative resolu-
tion by Parliament. (P. 84)

if there is to be Ministerial control over agency
decision-making, it should in principle be done on a
general policy level in advance of specific cases. (P. 84)

the power to issue directions should be used, but spar-
ingly and not as a general political control device, in
giving policy directions over well-defined areas of activ-
ity to agencies having relatively broad mandates to
elaborate and apply policy. (P. 85)

prior to the issuance of a policy direction to an indepen-
dent agency, the Government should refer the matter to
the agency, which may request public submissions
thereon and shall make a public report within ninety
days or such longer period as the Government may
specify, and further, such direction should be published
in the Canada Gazette and tabled in the House of
Commons. (P. 85)



4.8

4.9

4.10

4.11

4.12

4.13

4.14

in order to provide for the possibility of Parliamentary
control over directions, Parliament should retain a
power to pass a negative resolution within seven days
after a direction is issued. (P. 86)

the Governor in Council should have the power to issue
a “‘stop order”, effectively halting agency proceedings
for a period of up to ninety days, in order that an
appropriate general direction might be issued for the
agency to consider in arriving at a final decision. (P. 86)

in order that agencies to which directions have been
issued might benefit from further clarification of the
meaning of directions, they should have the power to
refer them back to the issuing authority for interpreta-
tion. Such interpretation should then be issued within
thirty days. (P. 86)

an arrangement whereby the Governor in Council is
required to consider for approval every decision of a
regulatory agency pertaining to a particular field should
not be adopted as a model political control device.
(P. 87)

provisions for the final disposition by the Cabinet or a
minister of appeals of any agency decisions, except
those requesting an equivalent of the exercise of the
prerogative of mercy or a decision based on humanitar-
ian grounds, should be abolished. (P. 88)

departments and agencies should have not only the right
but the responsibility to intervene in proceedings of spe-
cial interest to them before other departments or agen-
cies and, conversely, the responsibility to hear the views
of those others which seek to make representations be-
fore them. This should occur as much as possible in
public proceedings. (P. 90)

ex parte communications to an agency from any gov-
ernmental authority or other sources making representa-
tions pertaining to particular proceedings should be put
on the record in the course of those proceedings. (P. 90)

where the Government decides to establish structures or
initiate programs the arrangements for which might fly
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in the face of existing economic or social legislation,
there should be means for the Government to deal with
such matters itself. The least controversial device
would, of course, be special legislation, (P. 972)

CHAPTER FIVE: Public Interest Representation and Rule-

5.1

5.2

5.3

5.4

5.5

192

making
The Commission recommends that:

independent agencies should experiment with innovative
notice techniques in connection with those types of pro-
ceedings where it is important to ensure that an agency
will obtain a balanced picture of the issues at stake
because there is a wide range of constituent interests
affected by decisions flowing from the proceedings.
(P. 101)

each agency should have a designated information of-
ficer or staff equipped to answer in simple language
standard questions posed about the jurisdiction, proce-
dures and policies of the agency. There should also be
prompt and adequate responses to inquiries from the
public. (P. 104)

agencies should produce for the public written materials
explaining in simple lay terms their organization and
Jurisdiction, their general rules of procedure, and how
the public may obtain information and make submissions
or requests. (P. 104)

agencies should consolidate and make available for pub-
lic inspection and copying: their decisions and reasons
for judgment, including concurring or dissenting opin-
ions; rules of general applicability adopted by the
agency; and administrative manuals, instructions or
guidelines on the basis of which advice is given or ac-
tion is taken, except those that must be kept confidential
for reasons of effective enforcement policy and the like.
(P. 104)

government funding should continue to be made availa-
ble for worthwhile public interest intervention activities.
(P. 106)



5.6 agencies discharging a substantial policy planning func-
tion should commit themselves to utilize such
techniques as community animation, public information
initiatives and public education programs whenever ap-
propriate to induce effective public participation in stch
planning. (P, 111)

5.7 in order to strike the best balance in interest representa-
tion in the format of agency proceedings, agencies
should engage in experimentation with different proce-
dures, forms and techniques allowing such representa-
tion. Innovation should be encouraged. (P. 113)

5.8 each agency should eventually develop for itself an ap-
propriate set of rules of procedure taking into account
public interest representation. (P. 114)

5.9 statutory authorities should move towards increased
rule-making which, as much as possible, should take
place in special proceedings designed for the purpose.
Rules made pursuant to such proceedings would include
regulations and other statutory instruments, directions
from the executive branch, formal policy elaborated in
policy-making proceedings such as those conducted by
the CRTC, and so forth. (P. 115)

5.10 procedures for rule-making should include, at a
mmimum, a legal requirement that an authority provide
public notice identifying draft rules being considered for
adoption, allow time for interested persons to comment
on them, and take into account any comments made.
(P. 115

5.11 enabling legislation should, as much as possible, ex-
pressly authorize rule-making by most agencies, so that
the grounds for the exercise of discretionary power will
receive maximum exposure. (P. 116)

CHAPTER SIX: QGuidelines for Administrative Procedure

The Commission recommends that:

6.1 parties to any proceedings should be given reasonable
notice of a hearing by the administrative authority
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6.2

6.3

6.4

6.5

6.6

6.7

194

responsible, and informed of the nature of the proceed-
ings, the time and place of hearing, and the issues to be
raised. (P. 122)

hearings with the full panoply of traditional procedural
safeguards, including the right of parties to call and
examine witnesses and present their arguments and
submissions, the conducting of cross-examination of
witnesses and the making of decisions based on the
hearings record, should be used by agencies in proceed-
ings involving initial restraints on the liberty of persons,
the confiscation of substantial property rights, or the
imposition of other significant sanctions. (P. 125)

in those types of cases where a court-like hearing is not
warranted, but some kind of hearing is required for the
sake of fairness or accuracy, minimum procedural
safeguards should be adopted requiring that appropriate
notice of hearings be given and written comments from
interested persons be solicited and considered.
Supplementary use could be made of written inter-
rogatories, oral submissions and cross-examinations in
certain cases or on specific issues, at the discretion of
the agency. This kind of hearing would include rule-
making proceedings. (P. 130)

in cases where individual life or liberty is not at stake,
parties should be allowed to waive procedural rights so
that safeguards otherwise required would not be appli-
cable and case resolution might be expedited. (P. 131)

agencies should develop official policies concerning the
conditions under which informal advice can be given by
staff, and procedures under which such advice can be
easily referred to a higher level for review. (P. 131)

each agency should establish procedures whereby it may
keep control over its proceedings and the timetable fol-
lowed therein, and provision should be made for ap-
propriate sanctions against parties who fail to comply
with procedural rules. (P. 132)

the practice of delegating formal authority to individual
agency members or hearing officers to hold hearings and



6.8

6.9

6.10

6.11

6.12

make findings or recommendations for final decisions by
an agency should be adopted, when appropriate, in pro-
ceedings where problems of time or geographic disper-
sion of cases are too burdensome for the agency sitting
as a collegial body. (P. 133)

agencies should, in appropriate cases, release and dis-
tribute information at their disposai, including research
papers by staff members which deal with relevant mat-
ters not elsewhere disclosed in documentation available
to participants; but agency documents should not attrib-
ute to the staff any official position with respect to any
issues raised. (P. 136)

agencies should make official decisions in writing. They
should also be required, at least when requested, to give
reasons for their decisions. Reasons should be made
available, even when no hearings have been held, where
decisions are taken directly and adversely affecting per-
sons whose dossiers are the subject of a decision. (P. 138)

the federal and provincial attorneys-general should des-
ignate appropriate officials to study jointly the possibil-
ity of incorporating into legal aid plans and federal-
provincial cost sharing formulae, an effective mechanism
for legal representation of individuals, where appro-
priate, before federal administrative agencies. (P. 139)

agency procedures should not be unnecessarily complex
or incomprehensible to the lay public. They should not
be designed solely for specialized practitioners. (P. 140)

general legislation should be enacted incorporating
minimum administrative procedure safeguards or provid-
ing the means for the development of common pro-
cedural guidelines. (P. 141)

CHAPTER SEVEN: Administrative Agencies and the Courts

7.1

The Commission recommends that:

the Federal Court of Canada should retain exclusive
jurisdiction for judicial review of federal administrative
authorities. (P. 145)
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7.2

7.3

7.4

7.5

7.6

7.7

7.8

the artificial compartmentalization of various administra-
tive activities through the use of such labels as ‘‘quasi-
judicial’” or ‘‘administrative’ should be avoided in any
future legislation defining the scope of judicial review or
regulating administrative procedures. (P. 148)

the Federal Court Act should be amended so that judi-
cial review may be initiated by a single type of applica-
tion for review, whatever form of relief be desired,
thereby doing away with the prerogative writs. (P. 150)

judicial review, whether for illegality or unfair proce-
dure, should continue to extend to all federal statutory
authorities, whether they be Ministers, officials, or ad-
ministrative bodies. (P. 151)

the grounds of review and forms of relief should be
expressly articulated in legislation, but in an open ended
way $0 as to permit future evolution. (P. 151)

consideration should be given, as far as possible, to
putting the Crown on the same footing as individuals
with respect to claims for judicial relief against it. (P.152)

the members of the Trial Division of the Federal Court
should no longer sit as unemployment umpires; this task
should be assigned to a specialized administrative
tribunai. (P. 156)

immigration appeals should be transferred out of the
Federal Court of Appeal to the Trial Division or a
specialized administrative tribunal, (P. 157)

CHAPTER EIGHT: Professional Standards

8.1

8.2

196

The Commission recommends that:

for each agency composed of Governor-in-Council ap-
pointees as members, there should be general guidelines
in writing setting forth the desired qualities or expertise
for an appointee to a given post. (P. 161)

an Administrative Council, referred to in recommenda-
tion 9.4, could advise the Government on appointments
of members to agencies; but, even if that were not to be
done, existing associations in the private sector could be



8.3

8.4

8.5

8.6

8.7

8.8

asked to comment on a short list of nominees in appro-
priate circumstances. With respect to appointments to
major regulatory agencies in areas such as transport,
communications and energy, prior consultation with
provincial governments might also be desirable. (P. 162)

the Government should consider placing public job ad-
vertisements asking interested people to file applications
for full-time posts as members of agencies. Nominations
to the post of chairman or vice-chairman could remain
dependent on final determination by the Cabinet. (P. 163)

greater effort should be made to broaden the perspec-
tives of agencies through the appointment in appropriate
cases of persons with varying backgrounds and training
who represent interests an agency must take into ac-
count in performing its functions. (P, 163)

the Government should sustain a high level of commit-
ment to placing qualified women in key positions. This
goal can frequently be more easily achieved by means of
appomtment by Order-in-Council than by filling posi-
tions through the public service job placement process.
Through the appointment of more women to them as
members, independent agencies could be in the forefront
in giving equal status for equal qualifications. (P. 163)

the terms of service of agency members respecting such
matters as the number of years an appointment will last
and security of tenure should be re-examined so as to

make the positions attractive to a wide range of persons.
(P. 164)

the chairman of each independent collegial agency
should be given statutory power to direct and control
the members and staff, unless a particular member or
members carry out major functions uarelated to those of
the agency as a whole. (P. 169)

there should be some organized system of training, both
introductory and continuing, for agency members and
staff in order that agencies may continue to improve
professional standards; to assist agencies which are too
small to organize their own training programs or mate-
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rials economically, or to prepare programs in which var-
ious agencies with similar interests desire to participate,
a government body responsible for training programs
should be asked to undertake a major organizational
role. (P. 172)

CHAPTER NINE: New Institutional Controls over

9.1

9.2

9.3

9.4

9.5

198

Administration
The Commission recommends that:

general legislation dealing with freedom of information,
including provision for an Information Commissioner,
should be passed and proclaimed as soon as it is prac-
ticable. However, the Government should also make
appropriate changes in legislation and practices regard-
ing official secrets and confidentiality, and the status
and use of claims to Crown privilege. (P. 176)

legislation creating a federal Office of Ombudsman,
which would incorporate in its list of functions those
presently carried out by the Privacy Commissioner and
the Correctional Investigator, should be passed as soon
as possible. (P. 178)

the examination of existing discretionary powers held by
administrative authorities and of the modes of review to
which they are presently subjected should be made an
object of ongoing research across jurisdictional lines by
appropriate governmental bodies, in order to determine
what review structures might be rationalized and how
the review process itself might be simplified or made
more effective. (P, 178)

an Administrative Council should be created at the fed-
eral level in Canada to perform the types of activity
assigned to similar administrative law consultative
bodies in other common law jurisdictions. (P. 184)

the Administrative Council should have a role to play in
the planning and drafting of legislation concerning ad-
ministrative authorities, in monitoring the proceedings of
such authorities, and in advising them on procedures
and practices they might adopt. As suggested before, it



9.6

9.7

could also be consulted on appointments of members to
independent agencies. (P. 185)

a broadly based consultative committee for the Adminis-
trative Council should be established, which would in-
clude representatives from outside of government who
could help to give direction to recommendations on re-
forms regarding broad problems relating to procedures
before administrative authorities, (P. 185)

the Administrative Council should have the power, at
the request or with the permission of the Government,
the responsible Minister, or an administrative authority
itself, to conduct a study of the authority for the pur-
pose of measuring the quality of its practices and proce-

dures, and making recommendations for their reform.
(P. 186)
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Seminar for members of Federal Administrative Trbunals (April 5-7,
1978), sponsored by the Law Reform Commission of Canada, the
Privy Council Office, and the Public Service Commission.

Seminar for Members of Federal Administrative Tribunals (March
20-22, 1979, Public Service Commission, in collaboration with the
Law Reform Commission of Canada and the Privy Council Office.

M. Ruhlen, Manual for Administrative Law Judges (1974), prepared
for the Administrative Conference of the United States.

The subsequent passage in the text is based on remarks made by A.
Q. Solomon, Chairman of the Canadian Pension Commission. Speak-
ers' Remarks, supra, note 201, at 16-45,

Glassco Commission Report, vol.5, supra, note 54, at 75.

Secretary of State. Legislation on Public Access to Government
Documents. June, 1977,
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The Ontario Royal Commission on Freedom of Information and Indi-
vidual Privacy, established in March, 1977, is publishing a series of
background research papers prepared for it.

Nova Scotia. Freedom of Information Act, SN.5. 1977, c. 10. New
Brunswick Right to Information Act, AN.B, 1978, ¢, R-10.3.

Freedom of Information in Canada: 4 Model Bili (CBA, 1979).
Ihid., ss. 11-15,

Ibid.. s5. 16-19,

Access to Information study, supra, note 20, at 65.

T. Murray Rankin, Freedom of Information in Canada: Will the Doors
Stay Shut? (CBA, 1977).

Official Secrets Act, R.S8.C. 1970, c. O-3.
R.8.C. 1970, 2nd Supp., ¢. 10, s. 41.

Oath or Affirmation of Office and Secrecy, in the Public Service
Employment Act, R.8.C. 1970, ¢, P-32, sched. 111.

The classification of documents for security purposes was discussed in
D. F. Wall, The Provision of Government Information, (P.C.0., 1974),
printed as an Appendix in: Parliament. First Session, Thirticth Parlia-
ment, 1974-75, Standing Joint Committee on Regulations and other
Statutory Instruments, Minutes of Proceedings and Evidence, Issue
No. 32, pp. 30-71 (Queen’s Printer, 1975).

Cabinet Directive No. 45, ‘‘Notices of Motion for the Production of
Papers”’, tabled in the House of Commons on March 15, 1973.

{Cabinet Directive No. 46, ‘“Transfer of Public Records to the Public
Archives and Access to Public Records held by the Public Archives
and by Departments™, June, 1973.

Definition for the office of ombudsman, as adopted by the Interna-
tional Bar Association at its meeting in Vancouver, August, 1974,

The Parliamentary Commissioner (Ombudsman) Act was passed by
the New Zealand Parliament on September 7, 1962.

Alberta. Ombudsman Act, R.S.A. 1970, c¢. 268. British Columbia,
Ombuadsman Act, §.B.C. 1977, c. 58, Manitoba. Ombudsman Act,
R.8.M. 1970, c. 0-45. New Brunswick. Ombudsman Act, R.S.N.B.
1973, ¢. O-5. Newfoundland. The Parliamentary Commissioner (Om-
budsman) Act, R.S.N. 1970, ¢. 285, Nova Scotia. Ombudsman Act,
S.N.S. 1970-71, c¢. 3. Ontario. Ombudsman Act, 5.0. 1975, c. 42.
Quebec. Public Protector Act, R.8.Q., c. P. 32, Saskatchewan. Om-
budsman Act, 8.8, 1972, c. 87.

S5.C. 1976-77, ¢. 33.
fd., pt. 1, ss. 31-48.
id., IV, ss5. 49-62,
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The post of Correctional Investigator was created on June 5, 1973, by
Qider-in-Council P.C. 1973-1431, and its occupant serves as a Com-
missioner under the Inquiries Act, R.8.C. 1970, ¢. I-13,

Bill C-43, Ombudsman Act. First reading, April 3, 1978, was prepared
following the publication in July, 1977 of a government white paper
favouring the establishment of a Canadian Federal Ombudsman.

Ombudsman Act 1976, Comm. Stats. {(Australia), No. 181 of 1976.
Parliamentary Commissioner Act 1967, 15-16 Eliz. 11, ¢. 13(U.K.).

Administrative Appeals Tribunal Act 1975, Comm. Stats. (Ausiralia),
No. 91 of 1975.

Numerous texts are available in French and English on the Conseil
d’Etat. Among them are the following: Brown, L. Neville and Garner,
¥. F., French Administrative Law (2nd ed.), 1973; Debbasch C., in-
stitutions et droit administratifs, P UF., 1978, Lefas, er al., Jurispru-
dence du Conseil d'Etat et juridictions administratives, (16 vals.),
1976; and Mestre, A., Le Couseil d'Etat, protecteur des prérogatives
de U Administration, 1974,

Lord Hewart {Then Lord Chief Justice), The New Despotism (1929).

One of the most elogquent supporters of the French public law system
in the common taw camp has been Professor J. D. B. Mitchell. See,
inter alia, the following articles by Mitchell: ‘‘Controlling the Ad-
ministration: the Conseil d’Etat — an effective Solution.” 61 L. Soc.
Gaz. 719 (1964); ““Causes and Effects of the Absence of a System of
Public Law in the United Kingdom.”” (1965 Publ. L. 95, and *'State
and Public Law in the United Kingdom.” 15 [.LC.L.Q. 133 (1966).

The Council on Tribunals was created under the Tribunals and In-
guiries Act, 1958, 6-7 Eliz. 11, c. &6, 5. | (U.K.).

The permanent Administrative Conference of the United States, which
had two temporary predecessors, was created under the Administra-
tive Conference Act, Aug. 30, 1964, Pub. L. 88-499, 78 Stat. 615, and

-is presently codified under 5 U.S.C. 571-376 (1976).

The Administrative Review Council was created under the Administra-
tive Appeals Tribunal Act 1975, Comm. Stats. {Australia). No. 91 of
1975,

The Statutory Powers Procedure Rules Committee was established
pursuant to the Statutory Powers Procedure Act, 3.0. 1971, c¢. 47, pt.
I1, ss. 26-34.

Supervision with Independence study, supra, note 24.

First Annual Report of the Statutory Powers Procedure Rules Com-
mittee, May, 1976,

The last Liberal government designated the Prime Minister as the
Minister responsible for receiving reports from the Economic Council
of Canada and laying them before Parliament. Economic Council of
Canada Act, R.§.C. 1970, ¢. E-1, s. 21.



