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PLINTED IN GREAT BRITAIN

PREFACE TO THE THIRTEENTH EDITION

TrE present volume embodies the lectures which I gave
at Cambridge, in the course of some forty years. When
reducing them into the form of a book, I kept in view
the needs of two classcs of readers, For a general outline
of Criminal Law may prove uscful not only te young men
preparing for academical or professional examinations,
but also to many older men when called upon to under-
take, without previous legal training, the dutics of a
justice of the peace. Both these classes find it important,
moreover, to familiarize themselves with the founda-
tions of the law of Evidence; and I therefore included
that subject.

T have aimed at making the range of topies no wider
than may be grasped upon a first perusal, cven by
reader previously unfamiliar with law. But I have tried
to treat each individual topic with such fulness as may
serve to fix it effectually in the reader’s memory. Yet
the susceptibility of his memory must depend very much
(as all lecturers soon discover) upon the extent to which
the matter in hand arouses his interest. Fortunately the
law of Crime—when once the preliminary difficulties
attendant upon the chaotic form which it still retains
in ¥ngland have been faced and surmounted—is a
branch of jurisprudence peculiarly capable of being
rendcred interesting. It is closely linked with history,
with ethies, with politics, with philanthropy. My en-
deavour has been to supply illustrative examples that
may give vividness and reality to the abstract principles
of our Criminal Law; and to explain, by its connexion
with the past, the various historical anomalies which
still encumber it; and, moreover, to suggest the most
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important controversies—psychological, social, juridical
—that it is likely to arouse in the ncar future. Partly for
the last-mentioned purpose, and partly because their
importance even for present-day practice seems to me
to be greater than is often supposed, T have given more
than usual prominence to the subjects of Maliee, Responsi-
bility, and the Measure of Punishment. I also have made
frequent use of the official statistics of our courts and
prisons; in the hopes of presenting a precise idea both of
the present administration of criminal justice in this
country, and of the comparative importance of the various
forms of its procedure.

To readers who have time to utilize the referenees
given in the lootnotes, it may be well to explain that the
cases cited as from “K. 8. C.” will be found in my volume
of Select Cases in Criminal Law.

Should auy one find Chapter I, which attempts to
define the nature of Crire, to be at all difficult, I advise
him to postpone its perusal until after reading the rest
of the work. Definitions belong indced rather to the
end of our knowledge than to the beginning of it.

I am glad to know that this book was thought worthy
of adaptation by an American editor for use in the
University of Yale. An admirably rendered French
translation of it has already been published.

In the last (the twelfth) edition I made cxtensive
changes; parts of it werc entirely re-written. In preparing
the present issuc, my endeavour has been to keep pace
with the current of new enactments and new decisions.
['havealso added a Supplement; giving notes upon solne
topics which, though only subsidiary, are sulliciently
important or interesting to descrve attention.,
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OUTLINES OF CRIMINAL LAW

BOOK I
GEXNERAL CONSIDERATIONS

CHAPTER 1
TIHE NATURE OF A CRIME

TnrotamorT forty vears’ experience as an ?c‘s&demical
lecturer upon various legal subjeets, I found eriminal law
to be usnally regarded, both by its students and by its teachers,
as one of the most attractive portions of their work. It has
of course a great practical importance: on account of the large
numhber of our criminal tribunals and, f_'onsequent.l}‘_-', of t‘hc
persens who have to take part in their administration, For
to voung counsel and solicitors these eriminal courts offer the
readiest access to professional employment and t‘hus to ex-
perience, instructive if not lucrative, in the pra,ctrca% d(-.;lsmls
of advocacy. And even persons who have no professional
interest in -]cgal matters often {ind themsel‘ves (rng*faged, as
jurymen or Justices of the Peace, in discharging pubhc‘ dutics
in which a knowledge of the criminal law is of great ass.lstancc
to them. Again, without avy such call eit}‘lcr of pu}ohc duty
ov of professional activity, the plainest private c1tlzep may
casily have direct personal cause to realise the value ol this
Kiud of knowledge. For our civilisation is not yet so pe?fc‘ct
that a man can be sure that even the most prudent adminis-
tration of his affairs will save him from having to invoke the
protection of the eriminal law, or that even the hi:ghest ?noral
rectitude will remove all risk of his having to defend himself
against groundlcss and malicious criminal accusations, But
there are also other causes, less utilitarian than any of these,

I
i



2 Criminal Law [om.

which nevertheless play a still greater part in giving the
eriminal portion of our law that special attractiveness which
it unquestionably has, not only for professional students but
even for ordinary readers. For this branch of study is renderced
attractive to all thoughtful men by its direct bearing on the
most urgent social difficultics of our time and on the deepest
ethical problems of all times. And almost all men, whether
thoughtful or thoughtless, arc fascinated by its dramatic
character—the vivid and violent nalure of the events which
criminal courts notice and repress, as well as of those by which
they effect the repression. Forcible interferences with pro-
perty and liberty, with person and life, are the causcs which
bring criminal law- into operation; and its operations are
themselves directed to the infliction of similar acts of seizure,
suffering, and slaughter, The utmost violence which adminis-
trators of civil justice have power te inflict ranks only amongst
the gentlest of those penalties by which the criminal courts
do their work. Henee of all branches of legal study there is
no other which stirs men’s imaginatlons and sympathies so
readily and so deeply.

The interest 1hus aroused tends naturally to facilitate the
progress of law students through the difficulties of this
subject ; and has done much to produce the impression, which
happily prevails in the minds of most of them, that this
branch of their work is peculiarly easy. Fhat impression is
crroncous; though, no doubt, the beginner may acquire such
a knowledge of eriminal law as suffices for ordinary needs,
either of examination or of everyday practice, without having
to face s0 many points of Intrinsic difficulty as he will usually
find it nceessary to master, whether for practice or for ¢x-
anmiinalion, in any other leading branch of our law,

But there is one grave—if not indeed insoluble—difficulty
which has to be faced in studying the law of erime. And this
diffienlty comes at the very outset of the subjectt. For it

L Tf g student find the present chaster too diffieult, be should postpone
it until after reading the rezl of the hook,

] Definition of Crime 3

consists of the fundamental problem—IFPhnt 45 a C rime?
Clearly the criminal law is concerncd with crimes alone, not
with illegal acts in gencral, But how are we to distinguish
those breaches of law which are crimes from those w hich are
merely illegal without being eriminal®?

Many attempts have been madc to answer this questlon, and
to propound a general definition of erime w hich shall dis-
tmr-mqh wrongs which are eriminal from thosc which are merely

“aivil,” Morcover, as the distinction between criminal and
non-eriminal law is not peculiar to TFngland but is familiar in
every civilised country, attempts have naturally becn made
to go a step [urther, and to look for such a definition of crime
as will express this difference in a form so general as to be
applicable, not merely to England, but to all countries in
which this distinction between criminal and civil prevails.

In attempting, whether for this general purpose or merely
with reference to English law, to frame a definition of erime
which shall separate the illegal acts that are criminal from
those which must be treated in another branch of the law of
Wrongs, the first course which natnrally oceurs to us is to sce
if some peculiarity, which may serve as a basis for our defini-
tion, ean be found in the very nature of the criminal act itself.

{1} This was a course adopted by Sir William Blackstone
when writing the great classical text-book of English law.
' he fourth volume of his Commentaries on the Lazes of England
is devoted to “ Public Wrongs,” or crimes; and his definition
of a public wrong is given at the oubsct of it, though in two
somewhat dissimilar forms. Of these the first is, “an act
committed or omitted in violation of a public law forbidding
or commanding it2>* This answer, however, only drives us to
the further question, What is meant by “public” law? That
phrase has several well-accepted senses, but none of them
seems applicable here. For if, with Austin? we take public
to be identical with constitutional law, then Blackstone’s

1 Gea Salmond’s Jurisprudeance, Tth ed, §2
2 4 Bl Comm. 5, 3 Juraapruo'rnce, Ler‘tme xliv,, p. TT0.
1=
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delinition will cover political offences alone, though they are
only an extremely small portion of the whole field of erime.
If again, with the Germans, we take public law to include,
along with eonstitutional law, eriminal law itself %, the defini-
tion ceases to deline. And if, finally, we adopt the only other
familiar sense, and consider public law as equivalent to what
is now more commonly called *positive law” or “municipal
Jaw”—that is to say, all law which has been made by the
public authorities of a Statc?—the definition will obviously
become teo wide; for it will cover every legal wrong,

(2) We must therefore pass to Blackstone’s next delfinition,
According to this, a erime is “a violation of the public rights
and duties due to the whole eommunity, considered as a
community?3,” Blackstone, ol course, does not intend to
suggest by this that crimes vielate no other rights besides
public ones; for obviously every theft violates some private
right of property. What he meant is expressed more clearly
in the form given to this definition by Scrjeant Stephen in
editing, or rather reconstructing, the Commentaries: - “A
crime is a viclation of a right, considered in reference to the
evil tendeney of such violation as regards the community at
large,” It may be remarked, in passing, that this form of
words introduees a new error, by liwiling erimes to vielations
“of rights”; whereas, as Blackstone had well pointed out,
a crime may be a violation either of a right or only of a duty,
For one remarkable diffevence between criminal and *eivil”
(i.e, non-criminal} law lics, as we shall subscquently sce, in
the fact that, whilst breaches of the Jatter always imvolve
an infringement of some person’s right, the criminal law
makes it our duty to abstain from various objeetionable acts
although no particular person’s rights would be invaded by
our doing them, Instances of crimes which do not violate
any one’s right mayx be found in the offences of engraving
upon any metal plate (even when it is your own} the words of

v Holland, Jurisprudenre, ch, ix., ch, vi,
¢ Austin, pp. 781, 78T, ¢ 4 Bl Coram, 5.

] Judicia publica 5!
4 bank-note, without lawful excusc for so doing; or of being
found in possession of house-breaking tools by night?; or of
keeping a live (Colorado beetle?,

Fhe idea which Blackstone and Stephen are here attempt-
ing to embody is one of great importance, if only on account
of the wide currency it has obtained; and it deserves a very
olose scrutiny.  Crimes, according to this idea, are such
Lreaches of law ag injure the community. Now there can be
no doubt that if we make a merely general contrast between
erjmcs, taken as a mass, and the remaining forms of illegal
conduct, taken similurly as a mass, the amount of harm pro-
dueed by the former group will be much greater and el
e 1\'i£1€..~'¢pread than that produced by the latter. This fact
was observed cven so early as in the days of the Roman
Empire, Roman jurists who noted this specially strong
tendency of crimes to injure the public, supposed it to be
the reason why their forefathers had called erimes Hdelicta
publica” and criminal trials “judicia publica,” As a matter
of actual history, those phrases were not suggested originally
Iy this: nor cven, as Justinian fancied (Inst. 4. 18. 1), by the
rule that any member of the public can prosecute a eriminal;
hut by the fact that in carly Rome all charges of crimes were
tried wby the publie itself, <., by the whole Roman people
assembled in comitia centuriata (sec p. 24 {ifra). Long after
this form of trial had become obsolete, and the origin of Lhe
epithet consequenily obscure, erimes still continued to he
called “public.”” And the phrase diil not end with the Roman
law: but, as we have seen, plays a prominent part in the
classifications and the definitions of our own Blackstone. Tts
cursvival was doubtless due to the reeognition of the uvmnis-
takable publie mischief which most ¢ritnes produce. Were
only u vough gencral description to be attempted, this public
mischict oﬁg'ht undouhtedly to be made the salient feature.
But can we aceept it as sulficient loundation for the preeise

1 Forgery Act, 1903, 8. 9k ® 24 and 25 Viet. . 04, 5. 38,

5 40 and 41 Viet. o, 88.
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accuracy necessary in a formal definition? Such a definition
must give us “the whele thing and the sole thing”; telling us
something that shall be true of every erime, and vét not true
of any coneeivable non-criminal breach of law., Clearly then
we can not deline erimes by mere help of the vague fuct that
Mthey usually injure the (‘.(:rllmtlnit}-".” For eve-ry illegal act
whatever, even a mere breach of contract, must he inj-urious
to the community, by causing it alarm at Icast, if not in other
ways also. Indeed had not this been the case, the community
would not have taken the trouble to legislate against the act,
Morcover we cannot even make the question enc of degree,
and say that crimes arve alwavs more injurious to the com-
munity than civil wrongs are, For it is easy to find instances
Fo the contrary ', Thus, until 9 Geo. I c. 22, English law made
it no crime to kill another person’s horses, though it was a
erime to steal them; yct the former wrong, since it involved
th(‘ zfctual destruction of wcalth, was obviously the more
injurious to the eommunity, "

Similarly, even at the present day, it is possible that, with-
out commniitting any erime at all, & man may by a breach of
tl‘l.lst, or by negligent mismanagement of a C(b)mpanv's allairs,
bring about a calamity incomparably more widcs';)read aud
more scverc than that produced by stealing a cotton pocket
handkerchief, though that petty theft is a felonious crime
Indeed a person’s conduct may amount to a crime E\-'eI;
though, instead of being an evil to the community, it is, on
the whole, a benefit; as where a defendant was held gliilty
.Of the offcnee of a common nuisance, because he had ei‘ected
in Cowes Harbour a sloping causeway which to some extent
hindered navigation, though by facilitating the landing of
passengers and goods it produced advantages which :}vere
considered by the jury to more than counterbalance that
hindrance?,

Hf:r}ce we cannot say, with anything like that unvarying
precision which a definition requires, that a legal wrong is a

LU opo 10, n, L dwfia, ? Rex v, Ward, 4 Ad. and E. 354.
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crime if it tends to eause evil to the community. Nay, it doss
not necessarily become a crime cven when this public evil
tendeney is expressly recognised by law, and made the sole
ground for legally prohibiting the hurtful conduct. For there
exists a well-known class of proceedings called * penal actions,”
by which pecuniary penaltics can be recovered —in some
cases ! by any person who will sue for themn —from the doers
of various prohibited acts; these acts being thus prohibited,
and visited with penalties?, solely on account of their tend-
¢ncy to cause evil to the community at large, *considered as
a community.” For example, a person who, in advertising a
reward for the return of lost property, adds that “no ques-
tions will be asked,”” incurs by the Larecny Act a penalty of
£50 recoverable by anyone who will sue {or it Inlike manner,
the County Courts Act, 1888, provides that if any oflicer of a
county court shall act as a solicitor in any sult in that court,
he shall be liable to a penalty of £50* similarly recoverable®
Yet the litigation by which an informer enforces such a
penalty against 2 wroog-doer is not treated by English law
as a criminal, but as a “eivil,” proceeding; and the wrong-
doing itself is not regarded as a erime 8, This anomalous
method of checking ill-doing has long been discredited; but

! gtyled “ Popular” actions. In1812an informer suad Sir 8. Samuel, M.P.,
for £48,500 s penalties. The words “Henslow, common informer,” still
legible on the front of Corpus Christi College at Cambridge, are o wrong-
doer's protest against a Professor’s public.spivited attempt thus to punish
bribery at a Parliamenlary election: see The Times, March 23, 18335,

2 But “penalty” is primd facie a eriminal terin; so express words in the
Statute are necessury to make a penalty recoveralle by civil proceedings, or,
gven then, by an unoficial informer.

3 94 and 23 Vict, ¢ 96, & 102, See T. K. [1901] 2 K. B. 5684,

+ 51 and 52 Vict. ¢, 43, 5. 4L.

# Similarly by 31 Eliz. e 6. at every election of a fellow or scholar in a
College the statutes relating thereto wust be publicly read io the meeting,
or a penalty of £40 may be retoversd from encli defaulier by auy person
that will sue for the same.” Yet this penalty is far from having secured
habitual obedicnee. .

5 Atcheson v. fveritt, 1 Cowp. 382(K. 8. C. 4} Yet jn Private International
Law the proceeding is included amongst “penal” aclions; and therefore
gannot be brought in the courts of a foreign country.
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in the early part of the nineteenth century it was so popular
with Parliament that every session saw new instances of it
enacted L

Ilence to speak of crimes as those forms of legal wrong
which are regarded by the law as being especially injurious
to the public at large, may be an instructive general descrip-
tion: of them; but it is not an accurate definition,

{8) The same may be said o a way of distingnishing them
which is often adopted in the course of political diseussions,
and which probably is the onc that most naturally suggests
itself to an ordinary man’s mind—the limitation of the idea
of crime to those legal wrongs which violently offend our
moral [eelings. Here again, however, we only find a rough
test; it holds of grave? crimes in the mass, as contrasted with
civil wrongs in the mass, but breaks down when we come to
apply it with the universality of a definition. It is in recogni-
tion of the fact that many ecrimes involve little or no ethical
blame that Natal and West Australia, when legally prohibit-
ing the immigration of convicted eriminals, limited the pro-
hibition to those whose offences “involved moral turpitude.”
Thus, for example, Treason is legally the gravest of all crimes,
yvet often, as Sir Walter Scott says, remembering FKlora
Macdonald and George Washington3, ** it arises from nistaken
virtue, and therefore, however lighly ecriminal, cannct be
considered disgraceful”;—a view which has reccived even
legislative approval, in the exclusion of treason and other
political olfences from international arrangements for ex-
tradition. Again, to take a very different example, the mere

.1 Tt is still popular in the legislatures of the United States.

? F.g. of nearly ali indietable ofences; but not of more than a tenth of
the petty offences that are punished summarily, like eycling offences, or
selling bread “otherwise than by weight,” or pa_vﬁinf_" wages in a:puhiic-hr;u.ae
(46 and 47 Vict. 2. 31, s, 3). Heuce even the official statistics distinguish
th_e “'fully, really, and striclly criminal” offences from the mere "d}u;i.
oriminal " ones which, though they alfect public convenience, involve no dis-
honesty or viclence, Cf. p. 13 n. 2 dafre; and . R, [191511 K. B, s00.

“f These hislorical references were unfortunately repreduced to me in &
TE‘ipU? paper thus: “The conduel of Flora Mazdonuld towards Goorge
Washington, was treasonable, yet quite praiseworthy.” i
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omission to keep a highway in repair shocks nobody, but it
is a erime®; whilst many grossly cruel and fraudulent breaches
of trust are mere civil wrongs. Directors of a corapany may
ruin it hyv the grossest negligence, bringing many share-
holders to poverty; and yet incur no critninal liability, Con-
duct may, indeed, be grossly wicked and vet be no breach
of law at all. A man who should callously stand by and
watch a child drowning in a shallow pond, would arouse
universal indignation; but in Kugland {(unlike France) he
would huve committed neither a criminal nor even a civil
wrongZ  Clp. 121 infra.

This failure of the most approved tests of eriminality that
are based on the nature or the natural consegquences of the
criminal acts themselves, may lead us to suspect that there
exists no intrinsic distinetion between those acts which are
crimes and those which are not, 1t may nevertheless be
possible to trace some extrinsic one. For there may be some
unmistakable difference between the respective legal conse-
quences of these two classes of acts. It would, indeed, be
purely technical; amounting merely to a distinetion between
eriminal procedure and civil procedure, But it would at any
rate enable us to distinguish between these two, and then to
define a crinie as being “an act which gives risc to that kind
of procedure which is styled cximinal.”

(4) Some writers have laid stress upon a difference between
the respective degrees of activity manifested by the State in
the two cases. In “civil” matters, say they, the State does
not interpose until actual wrong has been done; and, even
then, it does not intcrpose unless some private person in-
stitutes litigation; and no person is allowed to institute it
except the one who has been directly injured by the wrong.
In criminal matters, on the other hand, every fully eivilised

1 Vel indictments for it have become rate since 1884, when the Local
Grovernment Act empowered the local Road Authority to effect the re pairs
and recover the cost from ihe pemson Hable to repair.

! Truless he had some speciad duty to the child. A father would have; a
grandfaiber usually would not; Reg. v. White, L. R, 10 (L JERHIN
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State maintains an elaborate staff of police to prevent offences
from being commitied; and, if one be committed, a prosecu-
tion may always! be—indeed in many countrics, it can only
be—instituted by public lunctionaries, without any eco-
operation on the part of the person injured; and possibly the
law may? give everv person in the community, whether
injured or not, a right to institute a prosecution, This contrast
is a genuine and a vivid one; and the tendency of modern
criminal legislation is to intensify it. Yct it cannot be applicd
with such unvarying precision as to afford the basis for a
definition. For, on the one hand, civil proceedings are-often
taken in order to obtain an “injunction” against some
anticipated wrong which has not yet been actually committed;
and, on the other, many offences that are undeniably criminal
are so trivial that the police would not interfere beforehand
to prevent them. Again, there are some few crimes for which,
even in English law, a prosecution cannot be initiated by
any private person, even though it be the victim himseif,
except by direct permission from the State?; whilst, as we
have seen, those * penal actions” wlich may be instituted by
any private person who chooses to turn informer, are classed
amongst civil proceedings. And the fact that there still
survive many old loeal * Associations for the Prosecution of
Felens ™ serves at least to shew that the activity of the State

* Though in eastern lands, ry. [ndia and China, there still smrvive a few
offences for which only the injured party can prosecute; & curions link
between Crime and Taort.

2 Thus in France the ('ode & Instrustion Criminelle provides (Art. 1) that
“L'action pour Tapplication des peines n'appartient gu’aux fonctionnaires.”
Tn Seotland, though it is theoretically possible for an injured person to
prosecute, such private proseeutions, exeept in mere petty complaints, are
obsolete. Cogfs v, Broin (Seasions: Cases, 1909, p. 29) was the first for very
many {some suy four hundred) years past. The Lord Advocate must prose-
cute: or at least authorise the proseention. Hence actions for Malivious
Prosecution, familiar in England, are unknown in Scotland,

3 Tt does so in Englund; X can progeente ¥ for assaulting or libelling Z;
even though Z forbid the prosecution.

¢ H.g. the erimes apeeificd in the Vexotious Indictments Act; see p. 471,
For proscentions that require the consent of the Attorney-General. see
Halsbury's Laws of England, 1x, 293, aud sec p, 337 infra,
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in instituting criminal prosccutions has not always been found
adequate. .

(5) It might, again, be expected that the two procedures
could be distinguished by a difference in the tribunals in
whicl they are employed. But this is not so; for as we shall
hereafter sce, it often happens, alike in the case of the
humblest and of the most dignified tribunals, that both
criminal and civil proccedings may be taken in 1he same
court, ]

(6) But between the two kinds ol proceedings themselves
various points of contrast have been remarked. It is evident,
for instance, that the object of eriminal procedure always is
Punishment; the convieted offender is made to undergo evil
which is inflicted on him not for the sake of redress but for
the sake of examplel. The infliction does not provide com-
pensation to the person who has been injured by the crime,
Tut is simply a warning—a documentum, as the Roman lawycrs
called it—to persons in general not to causc such injurics. In
civil proceedings, on the other hand, the order which is made
against an unsuccessful defendant is usually concerned with
no interests but those of the parties to the litigation; the
defendant is forbidden to infringe the plaintiff’s rights or
still more frequently, is directed to pay him a sum of mouncy
in reparation of some right which he alrcady has actually in-
fringed. In assessing that sum of money, the tribunal will
nsually be guided by the amount of loss the plaintiff has
sustained through the wrong, without considering whether or
not that amount is large enough to render the payment ol it
so inconvenient to the defendant as to be a lesson to him.
Fven where the wrong complained of is an adultery. the
damages given to the injured husband must (it is now scttled)
be no greater against an adulterer who is rich than they

1 The sonditional Evil which persons will ineur if they break a law, and
which thus renders that law binding, {sancit) is called by jurists its SBunetion.
Hence they say {paradoxical though it sounds to nou-legal hearers) thal
" Punishment is the Sanction of coimes.”
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would be were he poor!. And even in those cascs where civil
procecdings result, not in a payment of money, hut in the
defendant’s being sent to prison, a similar distinction is trace-
able, For he will be set [ree as soon as he is willimg to do what
tl‘ie court has ordered; civil imprisonment heing anly * coer-
cive,” and not, like eriminal imprisonment, “plmitiz'e.” At
ﬁrst sight, therefore, it may seem to be ciuitc casy to dis-
tinguish civil proceedings from eriminal ones, by sa;’inw that
punishment is always the aim of the latter but never 1;};30 aim
of the former, But when we take a more comprehensive ‘view
of (Eivil litigation, we find that there are cases in which a part
of its object—and indeed others in which the whole of its
o.b.].cct--is to punish. Thus there is a large class of ordﬁnnv
{31?’]1 cases in which “exemplary” damages are pm-mittc:d5

Where, for example, a plaintiff has been assaulted or .ﬂ;lan:
dered or defrauded, the jury need not limit the dam.ﬂrrcs to
such an amount as sufficcs to make good his loss; thcz'? may
also take into account the degree of violence or ’opprg‘.ssi\r(;-
ness or malice of which the defendant has been gnilty, and
give more liberal damagces in retribution of it. Th;s indaj case
of ass._elult-, as much as £500 damages have been given for
knocking off a man’s hat, and a higher court has refused to
treat the amount as excessive® Moreover that peeuliar elass
of p‘m.ceedings called penal actions belong, as we have seeln.

150 c..u-’ﬂ procedure; and yet they exist solely for the purpose ot:
inflicting punishment. VWhen in such an action, an inf01:mer
recovers a penalty from some one who—for i'nstanec—has
opened & place of amusement on a Sunday (cf. p. 16 n.), th;:
ILOReY i npt exacted because the informer has sufferc)ﬂ by
the wrong-doing, hut only because the community desires to
prevent such wrong-doings {rom being repeatecli. The law
inflicts these penalties from precisely the same motive which

! L R, 11 P. D. 100. Div oceedings, i i
cvi s e Famoraity of Sl eses bt the Searity of (st vste
1 - & M. at p. 141. ffence they can be brought against an insuna

perzon; and they ean lawfully be **compounded,”
Polloek on Torts, Bk, 1. ¢h, 5. 8 Cited in 5 Taunton 442,
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Jeads it to send thicves to gaol or murderers to the gallows.
\Ve are brought, then, to the conclusion that, whilst punish-
ment is admittedly the objeet of all criminal procecdings, it
sometimes is the object of eivil ones alse. If the aim of the
Jegislature, in creating any particular form of litigation,
cleatly was to punish, this raises a strong probability that the
litigation ought to be treated as a criminal procecding. But
it gives us a probability only: and not that positive certainty
which a definition requires.

(7) Tf, however, we pass from the purpose with whichi {in
either casc) the unsuceessful defendant is made to undergo
some evil, or “sanction,” to the differences pereeptible
between the respective sanctions themselves, a more plausible
ground of distinetion is reached. For it may be said that, on
the one hand, all eivil sanctions, even those of penal actions,
directly enrich some individual (whether by awarding him
money or by sceuring him the specitie performance ol some
act to which he has a right]; whilst criminal sanctions inflict
4 loss or suffering that never enriches any individual—though
occasionally, as in the cases of fines ot confiscations, it may
enrich the State. This is almost preeisely truc, but not quite.
For in ““ penal actions,” unless the statutc expressly authorises
private persons to act as informers, the State alone can suc
and recover the penalty; and vet there is full authority for
ranking such suits by it us merely civil proccedingst. And,
conversely, mere civil actions for debt used, in former days,
often to end not in enriching the plaintifl, but merel¥ in im-
prisoning the debtor; for i the defendant had no property
out of which the amonnt for which judgment had been given
could be realised, he himself could generally be seized In
exceution. And cven now, although the Debtors’ Aet, 18607,
hag abolished the old matter-of-course imprisonment for debt,
vet cven nnder it (sec. 5), if the non-payment of a judgment

L 8ee Rer v, Hawsmann, 3 Cro App. B % At Gen, v, Hradlawgh, Lo Ry
14 Q. B, T osu7 (KL R 0T Adt. tien. v. Dowmae, 2 Boand P. 332,
¢ 32 and 53 Viet, . B2
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debt is wilful, the debtor may be committed to prison; as
also may those who disobey various kinds of orders made at
petly sessions for payment of moncy, eg. for rates, or for
maintenance of wives. Several thousands of such orders of
commitment are made cvery year. Such imprisonment of
course is, as we have secn, not punitive but only cocrcive;
for the debtor will be at once rcleased if he consents to pay
what he owes.
(8) But a real and salient difference between civil and
criminal proceedings may be discovered, if we look at the
respective degrees of control exercised over them by the
Sovereign; not so much in respect {as we have already said)
of their commencement as of their, termination. Austin! has
cstablished that the distinetive attribute of criminal pro-
cedure, in all countries, lics really in the fact that “its sanc-
tions are enforced at the diseretion of the Sovereign,” This
does not mean that the Sovercign’s permission must be
obtained belore any criminal proceedings can be taken, but
that he can at any time interfcre so as to prevent those
proceedings from being continued, and can even grant a
pardon which will release an offender from all possibility of
punishment. Thus the “sanctions,” the punishments, of
criminal procedure are remissible by the Crown, Moreover
they arc not remissible by any private person, Such a person
may be the sole vietim of the crime, he may even have taken
the trouble to commence a prosecution for it, yet these facts
will not give him any power of final control over the pro-
cecdings; and no settlement which he may make with the
aceused offenders will afford the latter any legal immunity,
The prosecution which has been thus setticd and abandoned
by him may at any subscquent time, however remote, be
taken up again by the Attorney-General or even by any
private person. Thus in Rex v, Wood? a man had begun a
prosecution against the keeper of a gaming house, and em-

Y Lectures on Jurisprudence, Leot, xxvii.
2 3 B. and Ad, 857. Cf. Smith v. Diear, 88 1. T. 664,
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ployed & particular solicitor to conduct the proceedings. Hg
afterwards changed his lawyer; and subscquently arrange
matlers with the defendant and dl‘(:]pped the prosecuf-m:.
Theteupon the original solicitor took it up, .and hl'.oughi':' 1'1?t ?
trial. The former prosecutor protested ggffmst this activi 3,‘
but in vain; the Court of King's B.en ch insisted that the Cab;;
must proceed. All this is in stril'm.lg contrast to the rulelj o
civil procedure, where the party injured usually has. an a s}?-
Tute icgal power of settling the matter and of remiFng '1: 3
canction, alike beforc he has comrenced ‘proee(.edmgs an
after he has commenced them; whilst the Sovereign, on the
other hand, has usually no power to interfere, and no par.d.on
granted by him eould relieve the offender from his lability
:o make redress te the injured person. ‘
Austin here has suggested a true principle of demarcation;
(though, to avoid including actions for recovery of the
Crown’s debts or other civil rights, we shou'lr} add 1hat 35211
criminal sanctions “are imposed with a punitive purpose )
tut he suggested it only in general tel‘ms.: .so that, for any
particular system of eriminal law, some difliculty may arisc
in expressing it with the complcteness locally necessary. Thus
in Fnglish law two exceptional rules must not be overlookeq.
One is that the Crown’s power of pardon, though nearly uni-
versal. is not absolutely so (infra, pp. 502-3). For by the
comm‘(m law a public nuisance, whilst 5till unabated, cannot
be pardoned; and by the Habeas Corpus Act, ano‘fher offence,
that of sending a man to prison outside England_.‘ls also made
unpardonable, lest politicians obnuxiow.us to t.he Crown s}%ou}(%
be kidnapped by Crown servants with 1mpu.nlty. :\CCOI"dl:D % y-
the punishment of these two offtf‘.nees is not 1."cm1551b ¢;
(exeept, of course, by passing a special Act of Parliament, an
anomalous interference with the rules of law .such as would
cqually suilice to remit any non-eriminal sanction}. \-’ie r.m_lst
therefore niodify Austin, and not say more th‘an‘ that “erimes
are wrongs whose sanction is punitive, 'and is in. no way rlf—
missible by any private person, but is remissible hy the
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Crown alone, if remissible at all.”” The other qualiiication in
English law ariscs from the anomalous character of those
penal actions by a * eommon informer” which in this country
complicate so artificially the natural boundary between
criminal and eivit law., Were it not for them, it would be
sufficient to say simply, with Austin, that the sanctions of
civil procedure arc always remissible by the party suing and
are never remissible by the Crown (unless it be itself that
party). But penal actions have long ceased to be remissible
quite freely by the party suing; for 18 Kliz. e. 5 requires him
to obtain leave [rom the court hefore eompromising the
action. Moreover they have always been te some extent ve-
missible by the Crown; for, even at common law, the Crown
always had power to give a valid pardon before any tnformer
had commenced an actual suit: (though not after he had
commenced one and so secured to himself a vested interest
in the penalty). And under some statutes, like the Lord’s Day
Act, 1875, the power is not terminated cven hy a suit being
hreughtl, Hence, to allow for the peculinrities of this form
ol civil procedure, we muost modify Austin’s account of eivil
wrongs, and say that a wrong is civil if any power of remitting
its sanction can be exercised, whether freely or even under
restrictions, by any private person, The Crown may. as we
have seen, though only in one rare and peeuliar class of cases,
have the power of remitting a civil sanction, But no private
person ecan ever grant a valid remission of any eriminal
sanction. Ilerein lies the only ultitnate and unvarving dis-
tinetion hetween the two kinds ol proceduare; (though, as we
have seen, the familiar everyday instances of both are charae-
terised by other and more conspicuous, though less indis-
pensable, distinetions), TFor the judicial proceedings taken
against a wrong-doer may produce a variety of results, Theve
may be:

1 Hee for instance the elfect of 1lus Acl {38 and 33 Viet, c. 80) in extending
the Crown's power of pardoning offences committed agaings Bishop Portens’
Act (21 (zes, [IL e 49 which restraing the holding of conceris and other public
enteriainments on Sunday.
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1. Civil proceedings producing merely restitution or com-
pensatory damages, Plaintiff is actually out of pocket by
paying his own costs.

2, Civil proceedings producing efficient redress {i.e. both
damages and also costs, or specilic redress, or prevention),
A tdeeumentum® to defendant; but plaintill is not en-
riched.

3. Civil proccedings producing excplary damages, A
documentun to defendant, and an actual profit to plaintiff,

£, Civil proccedings in which an inlormer receives or shares
a penalty. A documentum to defendant, and an actual protit
to plaintiff, See instances on p, 7.

5. Civil proceedings in which the Crown receives the whole
of a penaltyl, A documentum to defendant, but a profit ta
the State alone?,

6. Criminal proccedings. A documentum to the defendant;
either a profil to the State alone, or, more usually, no profit
even to it,

In recent years the question as to the dividing line between
eivil und criminal proceedings has assumed great practical
frportance, and has oceupied the attention of the English
courts with wnusual frequency. For many controversies have
arisen under the Judicature Act, 1873, which, when creating
a general Court of Appeal lor eivil cases, enacted {by s. 47)
that wo appeal to it should lie “in any criminal cause or
matterd”

In dealing with these cases, the courts have recognised that
a ruatter may be criminal even though it he too trivial to

! These are now decided to be civil {and even when the penally ia en-
forceable by an imprisonment, if it be a Coercive—not a Punitive—one),
See p. 13 n. (1Y, supre.

* Flg. proceedings against an M.P. for voting before taking the Parlia-
mentary oath. Or proceedings for smuggling. Or [or making a false return
of inconte for the purpose of income fax {here the offender may also boe
prosecuted eriminally, ander 5. 3 of the Perjury Act, infra, p. 3010

3 The guestion whether proeesdings are criminal or eivil is of practical
metient also as affecting the rules of Evidence, the parties’ power of com-
pronising the dispute or of waiving the rules of proccdure, the Crown's
power of pardon, and the risk of an action for mulicious proseculion,

ki 4
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end in trial by a jury or in an imprisorment. Thus it is a
“ erime’” not to send your child to schooll; theough it cannot
be prosecuted inany bigher tribunal than a police-magistrate’s,
and the utmost possible punishment for it is a fine of a
sovereign. Similarly they recognise that a matter may be
criminal without involving any moral turpitude; as where
a limited company omits to send to the Registrar of Joink
Stock Companies the annual list of its members? Up to the
present time, they have found it a practically sufficient test
to inquire whether the object of the procecdings is punitive
or not. They regard any procecdings as ™ criminal * which may
terminate in the infliction of a Punishment; even though it
be niercly 2 pecuniary iine; and even though this fine be not
inevitable but ouly alternative, e.g. wherc the defendant
might either have been ordered to pay a fine or to abatce the
nuisance complained of, and in fact only the abatement was
ordered, so that no fine was imposcd®. For proccedings which
are not punilive cannot (suprd, p. 11} be criminal, and pro-
ceedings which are civil are very scldom punitive; so that in
the vast majority of cases this simple test, punitivencss or

nonpunitiveness, will answer the question as to who has the

legal power of remitting the sanction®, But it is upon this
last and fundamental question that, as we saw {p. 14}, the

eriminal or civil character of the proccedings (inally depends.

Tnasmuch as the differcnce between crimes and civil in-

1 3fellor v. Denham, L. R., 5 Q. B D. 447,

2 25 and 26 Viet. e. 8%, . 26

3 Reg. v. Whitchurch, L. R., T Q. B, D. 534, As non-civil imprisonmet
may follow (ifra, ch. XXIX.) in defaulr, kometimes even non-wilful default, of
payment of a punitive fine, the essential mark of Crime iz usually spolen
of as being lability {either immediate or on default}—not to Punishinent, in
general, but—to such imprisonment. Cf. Hobson ¥, Biggar, L. R, [180%]

1 K. B, 672; where the peualty imposed on & distrainor who oveTcharges, |

though it can be recovered only by the party aggrieved, was held to he
eriminal; because imprisonment could be inflicted in default of payment.
Qe also Seaman v. Surley; Lo R, [1896] 2 Q. B, 344,

s £g.if a commitment for contermpt of court was meant to be a punitive
one, the Soversiyn {or similarly a colonial governor acting on his behalf)
cun release the ofender; Moseley's Cuse, L B.s03] A, G188,
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juries does not consist of any intrinsic difference in the nature
of the wrongful acts theruselves, but ouly in the legal pro-
eeedings! which are taken upon them. the same injury ﬁlay
he hoth civil and eriminal; for the luw may allow both forms
of procedure if it like. And, in this very “jay, the distinctim;
between civil wrongs and crimes was formm‘l‘v inuch ebscured
in England, when our eivil courts were allowegi totry “Appea‘]s
of ¥elouy.” The sole object of such a proceeding was to fuflict
eapital punishiment upon a man guilty of hc:in(::us erime. Yot
the proceeding was taken in a eivil eourt; and was cond uctedl
by civil rules ol procedure (the accused. for example, hcil;g
d(rfr:%lded by counsel, though none would have heen a'Hu;)\\-'cd
I.'o. him in a eriminal court); and, whilst it might be compro-
mised by the plaintiff 2, it could not be defeated by any pardon
from the Crown. This anomalous remedy was Imt wforillzilli’
abolished until 1819; and so late as in 1818, in AShfwd\t
Thornton®, an accuser actually instituted an “* Appeal.”’ Evcnl
then the abolition was resisted by some of the most pro-
gressive politicians, on the ground that such proceedings
aflorded the only sure means by which over-zealous soldie?‘é
or constables, whe acted with an illegal excess of violence
cou.ld be brought to punishment without the possibility oi,'
their being shielded by the Crown?. From this point of view
ne .l ess eminent a judge than Lovd Holt had eulogised A ppealz:
as " a true badge of English liberty.”

But, thongh Appeals have been abolished, it still remains
possible that the same wronglul act may be followed up by
both eivil and criminal proceedings. For aluost every crime
admits of beipg treated as u “tort,” f.e. as a civil illjurv, 80

! Tous proceedings to enio ity e i 2 11) for :
et r?I‘te,Rcim RN 1 B 0 sl () . pocrrate
griaie ‘corh;uﬁli{v‘ L:’l.t;] 2 ;ﬁ iE‘b‘)ifj;--th?ugh the ethical gwlt and the evil

ks 3 & OLIN UARES,

©An tappeal’ is a private suit, wholly under the control of the party

Baing, Ercoution ! fig opilc is i

Reiec iy :}r:j?'m i leoab hig option, His sole cbject may be to got money™;
u

e 1;3, g.nd Al_d._ 423._ _liur the details of this remarkable case see AT the
wr Round for May, 1867, 4 Hee Benthar's Works, virn S3%,

2-2
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that the person wronged by it can sue the wrong-deoer for
pecuniary compensation. Blackstone even goes s0 far as to
say, universally, that every erime is thus alsoa privateinjury?;
but of course this cannot be the case with those offences which
do not happen to injure any particular private individual.
Of such offcnces there arc three groups. There are the cases
in which a crime affects the State alone; as where a man
publishes a seditious libel or enlists recruits for the service
of some foreign belligerent, Again, there are the cases in
which, though the ¢rime is aimed against a private individual,
its course is checked before it has reached the point of doing
any actual harm; as where an intending forger is charged only
with “having in his possession a block for the purpose of
forging a trade-mark,” or with possessing bank-note paper
without Iawful excuse, or with engraving a bank-note plate
without lawful excuse. And, thirdly, there are cases in which
though a private individual does actually suffer by the offence,
yet this sufferer is no other than the actual eriminal {who, of
course, cannot claim compensation from himself); as in cases
of attempted suicide, or (under 34 and 35 Vict. c. 108} of a
tramp’s ** wilfully destroying” his own clothes whilst receiving
shelter in the casual ward of a workhouse.

In, however, the vast majority of cascs, he who commits a
crime docs thereby cause actual hurt to the person or property
of some other man: and whenever this js so, the crime is also
a tort?, Butthough mest criminals are thus liable to be sued,
in civil proceedings, fot pecuniary compensation for the harm
which they have done, such proceedings are rarcly brought,
For most crimes are committed by persons so poor that no
compensation could be obtained from them, Henee libel and
assault, since they are the crimes least unlikely to be commilted

by rich people, are the only crimes for which a resort to eivil ’

procecdings is at all common in practice; but they are very

1 4 Bl Comm, 5.
z Thus after acquittal when indicted for assault, u man way sLill be zued
civilly for damages for it; 12 Bast 414,
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far from being {as is somctimes hastily inferred} the only
crimes where it is possible, The victim of a rape has brought
an action for damages against her ravisherl; and the eircum-
tances which give rise to a prosecution for bigamy would
often support civil proceedings for the tort of Deceit, Criminal
wrongs and civil wrongs thus are not sharply separated groups
of acts: but are often one and the same acl as viewed from
different standpoints, the difference being one not of nature
but only of relation, To ask concerning any occurrence, “Is
this a crime or is it a tort? ” is—to borrow Sir James Stephen’s
apt illustration—no wiser than it would be to ask concerning
a man, “Ts he a father or a son?” For he may well be both.
If we know any particular occurrence to be a crime, it is
easy—as we have seen—to ascertain whether or not it is also
a tort, by asking if it damages any assignable individual.
Dut there is no corresponding test whereby, when we know
an oceurrence to be a tort, we can readily ascertain whether '
or not it is alsa a erime, We cannot go heyend the rough
historical generalisation that Torts were crected into crimes
whenever the law-making power had come to regard the mere
civil remedy for them as heing inadequate. Inadequate it:

may have been on account of their great immorality, or of
their great hurtfulness to the community, or of the greatness
of the temptation to commit them, or of the likclihood of
their being committed by persons too poor * to pay pecuniary
damages, The easincss of the legal transition from tort to
erime is vividly illustrated by the ancient Norman custom of
the *Clameur de Haro,” still surviving in our Channel
Islands, by which a person who is suffering from a tort may
cause any further continuance of that tort to become an
actual crime, by merely uttering, in the wrong-doer’s presence,
an archaie invocation of the protection of Duke Rollo3,

By a parados, familiar to all readers of Sir Henry Maine's

L&, v, &, 16 Cox 566,

‘3 Thus the Musical Copyright Act, 1008, was anacted to check the sale of
pitated music by penniless street-hawkers.

5 Ses M. Glasson's article on the Clameur, in L Grande Encyclopddie.
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Ancient Law, the codes of archaie civilisations mayv equally
well be described as utterly ignoring crime or as being mainly
oceupied with it. For whilst the chief task of a primitive
lawgiver is to cope with those acts of serious violence which
mature civilisations repress by eriminal punishment., yet his
only means of coping with them is by exacting the ¢laims of
the private individuals who have bezn injured, The idea of
repressing thern by afurther sanction, imposed in the collective
interests of the community, is not reached until a late stage
of legal development, The process of evolution may sometimes
he traced through suecessive periods. In the earliest, the
State recognises the need for redress, but only as for a merely
private wrong; and so the amount of redvess, and sometimes
even the mode of redress, are left to the discretion of the
injured person or his relatives. Ewven the Mosaic legislation
left this primitive Bedouin rule in foree for cvery homicide
that was wilful, and bade the clders of the murderer’s own city
“Teteh him and deliver him into the hands of the Avenger of
Blood” (Dent, xix, 12). Fyen within ving momory popular
sentiment in Corsica vecognised these vendeltas as permissible,
il nolk cven obligatory. In Abyssinia the penalty for man-
slaughter is death; but the family of the victim may (4.0, 1923)
waive it by aceepting money instead . A decided advance
in civilisation is made when the penalty of avy given class of
erimes is specified and limited; a fine of sheepﬂ or cattle, it
may be. The injured persons still retain the privilege of
exacling i, but it is all that they can exact. A good instance
is that law ascribed to Numa LPompilivs which mitigated in
this way the vengeanee for mere manslanghter: 581 quis
vecidisset hominern, pro eapite cecist aghatis ejus in eoncione
offcret avictem®’ And, nearer home, a more familiar instance

may be found in the Anglo-Saxon wér-gild, claimable by the

kinsmen of a murdered man, and nicely graduated according
¥ Rev's Uneonguered Afiysaindo, po 117, Similarly in Tonds the firzt French
eade allowed (s, 2145) a prix du swig, accepted by the vietim's family, to
release even a murderer, ’
2 Clark’'s Early Boman Lawe, 43-20,
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to his status; twelve hundred shillings for a thegn, but only
two hundred for a villein, and forty for a slave, and less Tor
a Welshman than for a Saxonl Later on, again, it comes to
he perceived that when one member suffers the community
qufler; and hence that a compensatory expiation is due not
only to the victim and his kindred but also to the State. So
perhaps a fine is exacted on behalf of the community, either
in addition to or instead of the private one; and probably
some person is specificd who shall exact it. The fourth and
{inal stage of the process? is reached when the State realises
that her interest in the preservation of order is so great that
she must no longer remain content with saying that those
who violate order shall afterwards compensate her; she
must now by scverer threats deter them from committing
any such violation. The idea of a true Punishment is thus
made to supersede all idca of eompensation to the community.
It overshadows cven the idea of eompensation to the injured;
though for some time the consent of the injured may perhaps
he thought necessary, at the outset of prosecutions, to enable
the public punishment to take precedence of the private
penalty or supersede it. (Traces of that conceplion are
traceable cven now in our own English eriminal courts when,
in dealing with some slight offence, they mitigate the punish-
ment “because the prosecutor does not press the cased’ or
they even give him leave to settle the matter and withdraw
the prosecution.) A good example of the introduction of frue
punishment is afforded by the law, attributed to Numa
Pompilius, which punished murder: **Siquis hominem liberum
dolo sciens morti dedit, paricidas estot.” But no additional
example is afforded by early Roman legislation, even when
we come down to the XTIT Tables; unless it be in the penalty

1 Pollack and Maitland's Ifisi. Eng. Lee, 1. 26, . 443, I aitland’s
Domesday Book, p. 31. Cf. Homer's “*blood-priee,” Tope’s Ilind ix. 632 and
*viii. 407; and the dissertation in Butcher and Lang's Odyssey, p- 408,

® The stages of evolution are well illustrated in the Babylonian code of
Hammurabi; see Dr Johns' cheap and excellent transiation.

8 App. B 27L ¢ Clark’s Early Roman Law, p. 42,
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of retaliation for a “membrum ruptum,” but even this was
perhaps regarded by the lawgivers rather as a source of
gratification to the party originally maimed, than as a
punishment by which the State sought to deter men from
maiming its citizens. In like manner, the English conquerors
of Trcland superscded the ancient fines for homicide by the
punishment of death. They pronounced those RBrehon fines
to be *contrary both to God’s law and man’s”; yet it was
only late in the twelfth ceotury that such fines had becn
superseded in their own England. Punishments thus in-
stituted in the interests of the State would at first be imposed
by direct action of the State itself or its delegate; thus in
carly Rome each sentence was pronounced by a special lex
of the great national assembly, the Comitia (see p. 5, supra).
As time went on, the function of administering eriminal
justice would come to be delegated to representatives.
Sir Henvy Maine? has shewn how, in the typical case of Rome,
the Comitia eame to delegate criminal cases, one by one, each
to a special committee (quaestio), nominated for the particular
oceasion; and latoron, toadopt thepra ctice of appointing thesce
quaestiones for a period, with power to try all cases, of a given
class, 1hat might arise during that time; whilst, ultimatcly,
they were appointed permanently, as true forensic Courts.
Even in England the process of turning private wrongs into
public ones is not vet complete; but gocs forward year by
vear, whenever any class of private wrong—or even of acts
that have never yet been treated as wrongs at all—comes to
inspire the communitly wilth new apprchension, either on
aceount of its unusual frequency or of some new discovery
of its ill effects, Thus it was not until IIanoverian reigns that
the maiming or killing of another man’s cattle, or the burning
of his standing corn. were made crimes; though they were
wrongs as injurious to the owner as theft, and to the com-
munity still more injurious than theft. It was not until 185%
thal it was made a crime for a trustce to commit a breach

3 Polluck and Maitland, 11, 458, & dacicnt Law, oh. x.
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of trust!; and not until 1868 that it wus made a crime for a
partner to steal the partnership property & Kvery year sees
Parliament create some now crime?; though, in most cases,
of a character much more trivial than such instanccs as those
just now quoted. Probably the multiplication of crimes would
have gone on even more rapidly than it has done, bt {or the
{act that various forms of misconduct, which othorwise would
naturally have come to be restrained by criminal prohibitions,
were already under an adequate deterrent sanction in the
shape ol some abnormal form of civil proceedings. such as an
action for “exemplary damages?,” or, again, for a penalty
recoverable by the first informer5,

Whilst a quickened public conscience thus cxtends the
criminal law, that law in its tarn stimulates the public con-
science; as has been vividly shewn during the past century in
the instances ol duelling, of cruelty to animals, and of briberyat
elections. And the same advance in eivilisation which expands
the law of crime should see crime itsclf diminish—-more
forms of evil prohibited, but fewer evil acts committed,

As criminal law developes, it moreover serutinises more
closely the mental condition of offenders; both for the punish-
ing and for the preventing of crimes. Primitive lawgivers
looked to physical conduct; and concerned themselves very
little with its physical cause, They punished an injury cven
if it were merely aceidental; but ignored evil endeavours that
fell short ol accomplishment. We shall sec, in Chapters ITI,
IV, V, how great a contrast in this respect is prescnted by
maodern law,

1 20 and 21 Viel. e, 54. * 31 and 32 ¥Vict, o. 116,

% (f. the Prevention of Corraption Act, 1906, making criminal certain
acts of bribing commereial agents: the Public Health Act, 1907, = 59,
jmnishing any person who, when he knows he has un infections disease,
burrows a book from a publie library; the Public Mseting Act, JH08, pin-
ishing any one whe disturbs a public meeting in order to prevent the trans-
action of its husmess; the Coxl Mines Begulution Act, 1908, punishing any
eoal.niiner who remains underground, for the purpose of work, for more
than eight hours in one day: the Copvright Act, 1011, making the violagion
vf a known copyright a orime.

& Supra, p. 12, b Supra. p. T,



CHAPTER II
TIIE PURPOSE OF CRIMINAL PUNISHMENT

TnE inquiry will naturally suggest itself: Under what civeurn-
stances does it become wise thus to issue a new criminal
prohibition? All modern legislatures are constantly being
requested to pass enactments punishing some prevalent
practice which the petitioners consider to be injurious to the
community and which, whether from selfish or {rom philan-
thropic motives, they desirc to see repressed. But Bentham!
has vividly shewn that a lawgiver is not justified in yielding
to such appeals merely because it is established that the
practice in question does really injure his subjects. Before
using threats of criminal penaltics to suppress a noxious form
of conduct, the legislator should satisfy himself upon no fewer
than six points,

1. The objectionable practice should be productive not
mercly of evils, but of evils so great as to counterbalance the
suffering, direet and indireet, which the infliction of eriminal
punishment neccssarily involves. Hence he will not make a
crime of mere Lying; unless it has caused a pecuniary loss to
the deceived person and thereby become aggravated into
Fraud.

2, It should admit of being defined with legal precision.
On this ground, such vices as ingratitude, or extravagance,
or gluttony (unlike drunkenness), do not admit of being
punished criminally.

3. It should admit of being proved by cogent evidence.
The untrustworthiness of the only available evidence has
been one great cause of the reluctance ol cxperienced legis-
lators to desl eriminally with offences that are purely mental,

like heresy and conspiraey and the * compassing’ of treason;
piracy B ;

t Bentham's Principles of AMorals and Fegislation, chap, xv.. and his
Principles of Fenal Law, 11, 1, & Cf. Quarterly Bevicw, Jan. 19235,
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and even with those which consist of merely oral utterances
(hard te remember with precision) like slander.

4. Moreover this cvidence should be such as can usnally
he obtained without impairing the privacy and confidence
of domestie life, Hence in Fngland, the criminal law does
not punish drunkenness, unless secnt in a public place.

5. And even if an offence is found to satisfy all these in-
trinsic conditioms of illegality, the lawgiver should not pro-
hibit it, until he has ascertained to what extent itis reprobated
by the current feelings of the community. For, on the one
hand, that reprobation may be sulliciently severe to remove
all necessity for those more clumsy and costly restraints
which legal prohibition would imposc; just as in England at
the present time, it is really by public sentiment, and not by
the unpopular Lord’s Day Act of Chatles 1T, that our habitual
abstinence from trade and labour on Sundays is secured. Or,
on the other hand—as has sometimes been shewn by prosceu-
tions, under 1he same statute, of bakers and crossing-sweepers
for pursuing their callings on Sundays—public opinien may
regard an offence so leniently that the fact of a man’s having
to undergo legal penaltics for it, would only scrve to sceure
him such a widespread sympathy as would countervail the
detevrent effect of the punishment. IIencc whist-drives are
prosecuted only fitfully., Criminal legislation must only
aimy at expressing, as Prof. Ottley says, “the judgment
of the auerage conscience as to the mintmum standard of
Right.” To elevate the moral standard of the less orderly
clusses of the community is undoubtedly one of the functions
of the criminal Jaw; but it is a function which must be dis-
charged slowly and cautionsly. For attempts at a rapid and
premature clevation are apt, as in the case of the Puritan
legislation of the Cromwellian period, to provoke a reaction
which delcats their aim, An admirable illustration of the
caution which a wise legislator exerciscs in undcertaking the
tasks that moral reformers commend to him, is afforded by
the Fnglish law of scxual offences (infra, p. 144). It does not
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inflict criminal penalties upon all those acts which the
ecclesiastical law prohibits and used to punish, and which
the law of contract still visits fitly with the sanction of
Nullity, It sclects out of them, for eriminal prohibition,
thosc alone in which there is also present some further
element—whether of abrormality or violence or fraud or
widespread combination—that provokes such =a general
popular disgust as will make it certain that prosceutors and
witnesses and jurymen will be content to see the prohibition
actually enforced,

6. Whencver any form of objectionable conduet satisfies
the five forcgoing requisites, it is clear that the legislature
should prohibit it. But still the prohibition need not be a
criminal one, It would be superfluous cruelty to inflict
eriminal penaltics where adequate protection can be sceured
to the community by the milder sanctions which civil courts
can wield.

Hence breaches of contraet have rarcly been criminally
dealt with, For, ¢ven when intentional, they are seldom
accompanied by any great degree of wickedness or any great
public risk; or by any great temptation which the {car of an
action for damages would not be likely to counterbalance; or
by any ill eflects to the other contracting party which such
an action could not repair. It has, however, been made a
erime for a workman to break his confract of service whenever
the probable conscquences will be to cndanger life or to
exposc valuable property to scricus injury; (38 and 29 Vict.
c. 86). Again, violations of the rights of property, whenever
they are merely unintentional, are usually sufficiently re-
strained by the fear of a mere civil sanction, viz, the payment
to the injured person of a sum of money eo-extensive with
the loss that has been inflicted, and of a further sum towards
the “costs’ which he has incurred by the litigation. But
there are other forms of wrong-doing upon which the fcar of
damages and costs, or even of such mild forms of imprison-
ment as a civil court can inflict for breach of any injunction
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which it has laid upon a defendant, do not impose an adequate
restraint. Thus the ease may be one in which the olfender
helongs to a class too poor to have the means of paying
pecuniary compensation, Or the harm done to the immediate
vietim of the crime may be such that it cannot be redressed
by pecuniary compensation; as in the case of muarder. Or,
as is far more commonly the case, the gravity of the oifenec,
or the strength of the temptation to it, may be such that
every instance of its commission causes a widespread sense
of insecurity and alarm. In that case there is, beyond the
‘mmediate and dircet vietim who has been robbed or wounded,
an unknown group of * indirect” sufferers; who, if only
beeause they are unascertainable, cannot have pecuniary
compensation given them for the suffering that has becn
caused to them. In such cases the lawgiver must adopt some
more stringent remedy. He may, for instance, take precau-
tions for sccuring some Antecedent interference which will
check the wrong-doer at the incipieat manifestations of his
criminal purpose; interference such as our Saxon ancestors
attempted to provide by their system of Frankpledge, which
made it the direct interest of a man’s neighbours to kecp him
from crime, and as Sir Robert Peel provided in the nincteenth
century when he sccured the cstablishment of the vigilant
force of policernen with whom even the current slang of the
strects still associates his two names. Or he may adopt the
easier and more common, but less effective, method of a
Retrospective interference; by holding out threats that,
whenever a wrong has been actually committed, the wrong-
doer shall incur punishrent,

To check an offence by thus associating with the idea of it
a deterrent sensc of Terror, is possible only when both of two
conditions are present. For (1) the wrong-doer must know
he is doing wrong; for otherwise a ferror woald not alleet
him, and so not deter. It is on this ground that immunity
from punishment is conceded to aman who has taken another’s
property by mistuke for his own, or has committed a murder
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in a fit of insanity. Nor docs it suffice that he knows that
what he is doing is wrong, unless also {2) he can **help” doing
wrong: for a man ought not to be punished for acts which he
was not, both physically and mentally, capable of avoiding;
since the fear of punishment could not have the cffect of
making hiin avoid them. (Hence comes the reluctance which
lawgivers have often shewn to punish men who huve been
coerced by threats of death to aid in a rebellion, or who have
been hurricd inte a theft by soinc kleptomaniacal impulse.)
When these two conditions are satisfied, so that the restraint
of Terror becomes justifiable, such a restraint is supplied by
criminal law very cfficiently. For, as we have already seen
in our review of the peculiarities which scem to distinguish
criminal procedure from eivil, the former exposes the offender
to more numerous hazards of having litigation instituted
against him, as well as to far severer “sanctions™ in case of
that litigation succeeding; and, at the same time, it diminishes
his chances of having these penalties remitted,

According to the most generally accepted writcrs—as for
instance Becearia, Blackstone, Romilly, Paley, Feuerbach—
this hope of preventing the repetition of the offence is not
only a main object, but the sole permissible objcet, of in-
flicting a criminal punishment?, Ilence Abp, Whately vividly
says, " Every instance of the infliction of a punishment is an
instance of the failure of that punishment”; for it is a ease
in which the threat of it has not proved perfectly deterrent,
Whately here enthodies an important truth; which had been
exaggerated by Whicheote into the over-statement that
“The exceution of malefactors is no more to the credit of
rulers than the death of patients is to the credit of physicians.”
But, whereas the death of one patient never constitutes any
step towards the cure of others, the exccution of a man,
whom the fear of punishment has not detcrred from murder,

t Hence Burnei, J,, replied to a protesting prisoner: “Thou art to be
hanged, not for having sivlen the horse, but i order that other horses may
not Lo stolea,”
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may nevertheless help to deter others. Henee there was gsound
logic in the often-derided cxelamation of the shipwrecked
crew who, when they saw a gibbet on the beach where they
were washed ashore, cried “Thank God, we've reached a
civilised country 1™

Criminal punishment may cifect the prevention of erimes
in at least threc different ways.

(¢) It may act on the body of the offender, so as to deprive
him. either temporarily or permanently, of the power to
repeat the offence; as by imprisoning him, or by death.

(b) It may act on the offender’s mind; counteracting his
criminal habits by the terror it inspires, or even cradicating
them by training him to habits of industry and a scnse
of duty——""awakening a ‘serve me right’ Jceling” (Lord
Haldane). 'The reforms in prison-management which, mainly
under the influence of Howard's initiative, have been
carricd out duving the past century and a half, have been
largely directed towards the development of the educational
inflncnees that can be thus attempted during imprisonment.
Fhere are indeed some crivinologists, especially in America,
who hold this reformation of the individual punished to be
the only legitimate objeet of punishment (though an object
very rarely achicved)—an extreme view which denies to the
State so simple and obvious a right as that of self-preservation.

{¢) Its chief aim is to act on the minds of others, if only in
one of the ways in which it may act on his mind; for, though
it cannot amend them by education, it may ut least deter
them by feart, It is in this way that pecuniary penalties help

1 That the fear of punishment can deler is shewn by the fall in offences
spainst the Education Act when the fine was raised from 3s. to 204.; and
atill more vividly by its efficacy in the training of animals and even of
fishes: a pike can by it be tauelt to swim amongst tench innoeuously, or 2
fles te abstain from jumping. See p. 538 infre. The legislature showed
confidenee in that efficacy by the Dangerous Trmgs Act, 1823 (us to traffie
in ocaine or prepared opium), raising the incarceration imposed by the
sarlier Act from six months' imprisonment to ten years' penal servitude.

But were Doterrence the sole object, it wonld sowetimes fmpose harsher
pinishments than pblie opnion (which asually thinks muinly of ethical
Rutrioution) woald toleraie
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to prevent crime, though incapable of preventing it cither
in mode (a) or as an educative influence.

But beyond this paramount and universally admitted
object of punishiuent, the prevention of crime, it may be
questioned whether there are not two further purposes which
the legislator may legitimately desire to attain as results,
though only minor results, of punishment.

One of these—distasteful as is the suggestion ol it to the
great majority of modern writers—is the gratifieation of the
feelings of the pcrsons injured. In early Jaw this was un-
doubtedly an objcct, often indced the paramount object, of
punishment®. Kven in Imperial Rome, hanging in chains was
regarded as a satisfaction to the kindred of the injured, “ut
sit solatio cognatis™; and even iu kEngland, so recently as
1741, a royal order was made for a hanging in chains “on
petition of the relations of the deceased®” The current
morality of modern days generally views these feelings of
resentment with disapproval. Yet some eminent Utilitarians,
like Bentham? (and apparently not without support from
even so dissimilar a writer as Bishop Butler), have considered
them not unworthy of having formal legal provision made
for their gratification. Hence no less recent and no less cminent
a jurist than Sir James Stephen maintains that eriminal
procedure may justly be regarded as being to Resentment
what marriage is to Affection—the legal provision for an
inevitable impulse of human nature?. And a very general,
if an uneconscions, recognition of this view may be found in
the common judicial practice, in minor offences, of giving a
lighter sentence® whenever the prosccutor “does not press
the case”: and again, in the widespread reluctance to punish
crimes that are not prosecuted until several vears after their

1 ilokmes, Common Luw, p. 34 ? Prof. Amns® Buing of Time, p. 23,

5 Principles of Penal Code, 1. 16; Sermons at the Rolls Chapel, VIIL and
1x., of. Henwy Sidgwick's Lecturss on Ethics, po 337,

4 1 have known an examinee reproduce this analogy in the stariling form
that “Stephen maiitains that marriage i3 to love what punizhment is to
crime.” a Cf, 8 Cr, App. T at p. 2710
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commission. The modern community, like those ancient ones
which Maine depicts!, measurces here its own public vengeance
by the resentinent which the vietim of the crime entertaius,
The same impulse occasionally reveals itself, in the ** Lynch
jaw® of the southern United States, when the mob that
condemns a negro ravisher to the {lames directs the outraged
wernan herself to kindle the first toreh,

There is a second subsidiary purpose of Punishment, which,
though mnot so distasteful as the foregoing one, is almost
equally often ignored by modern jurists, This consists in” the
effcets of Punishment in elevating the moral fcelings of the
community at large, Yor men’s knowledge that a wrong-doer
has been detected, and punished, gratifies- and thereby
strengthens—their disintercsted feelings of moral indignation.
They feel, as Hegel has it, that ““wrong contradicts right,
bat punishment contradicts the contradiction.”
law made prominent this cffect of punishment. Ior morc
than a ecntury past, the tendency of jurists has been to dis-
regard it; but it occupies a large place in the judgment of
ordinary men. It has full recognition from practical lawycrs
so eminent as Sir Edward Fry? Mr Justice Wright3 and
Lord Justice Kenmedy* Professor Sidgwick testifies: “We
have long outgrown the stage at which the normal reparation
given to the injured consisted in retribution inflicted on the
wroug-doer. It was once thought as clearly right to requite
injurics as to repay benelits; but Socrates and Plato repudiated
this, and said that it could never be right to harm anyone,
however he may have harmed us. Yet though we aceept this
view of Individual resentment, we scem to keep the older
view wlen the resentment is universalised, 4.e. in Criminal
Tustice. For the principle that punishment should be merely
deterrent and reformatory is, T think. too purely utilitarian
for current opinion. That opinion seems still to incline to the

Medizeval

b Aaeisint Lo, ch X,
2 Studies by the |lay, pr. 40 71 Cf Nineteenth Contury, 1902, p. 848,
* Draft Jamaica Criminul Code, 1 128, 4 Law Magozine, Nov. 1808,

" 3
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view that a man who has done wrong eught to suffer pain in
return, even if no benefit result to him or to others from the
pain; and that justice requires this; although the individual
wronged ought not to seck or desire to inflict the painl.” Tt
may however be doubted whether any such qualification as
that contained in the last fourteen words is really imposed
by current opinion®

The view of most people who are not lawyers is thus much
the same as that maintained by no less a philosopher than

Victor Cousin, in his terse epigram? that ** punishment is not -

just because it deters, but it deters because it is felt to be
just.” They hold with Lord Justice Fry that “the object of
punishment is to adjust the suffering to the sin.”

And accepted judicial practice, when carefully examined,
contains much to corrobotate this view, and to shew that
Prevention is not the sole object of punishment. TFor were
it so, then (1) an absolutely hardened and incorrigible offendcr
ought to go scot-free, instead of being the most severely
punished of all% So that in a compmnity utterly deliant of
the law such discipline ought to be altogether abandoned as
useless. Moreover, if prevention be all, then (2) we should
have to consider force of Temptation as being usually reason
for increasing the punishment®; yet judges have gencrally
made it a ground of extenuation?, as when a thief pleads that
he stole to satisfv his hunger, or a slayer that he struck

1 Methods of Ethice, p. 280,

¢ YWhen, in 19903, the son of Mr Dexter, of New YVork, was murdered, the
hereaved father announced his intention to spend o million doltars, it
necesgary, to bring the murdercr to justice. Vet would current opinion Llame
this exceptional zeal?

¢ Preface to the Gorgias of Plato. Cf Mr Lilly, cited p. 36 dufra.

s Thus an able writer (Dr G. V. Poore, Medical Jurisprodence, 1. 324,

ed. 1901) expressly maintaing that *Tn the case of voung offenders, one

ghould make an example of them ;... but when we deal with a harderned
sinner...the sooner we banish from our winds any idea of vengeance tho
hetter,” To most porsons this will appear & precise inversion of the proper
contrasl.

¢ As in thefts of gonds necessarily erpossd; sce p. 221 fnfra,

6 Of Prof. Maitland on this paradex; Mind, ¥, 239,
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undet the provoeation of a blow. And (8) on the other hand,
by a divergence in the opposite direction, the reluctance with
which English law admits Duress by any. threats to he an
cxeuse for a crime committed by the intimidated agent, and
its modern relusall to treat Necessity as an excuse for homi-
cide, even in the extreme case of a starving erew of ship-
wreeked men, shew again that deterrence cannot be the sole
object of punishment; for punishment is thus inflicted where
the fcar of it could not have sufficed to deter. Indeed the
sense of Ethical Retvibution seems to play a part even in
non-crimiual law; lor if, in some action of debt or trespass,
the judge, in order to save himself trouble by shortening the
suit, should offer to pay the plaintiff the damages out of his
own pocket, an ordinary plaintiff would feel dissatisfied.
Vivid proofs of the influence formerly exercised on criminal
law by this idea of Ethical Retribution, may be found in the
fact that it sometimes drove the tribunals inte the illogical
€XCCsS of punishing, from mere blind association of ic?eas,
“rrimes™ committed by non-cthical agents, Instances oceur
in the medizeval punishments sometimes inflicted on animals
for homicide?; and in the “piacularity™ attached in ancient
Greece to even inanimate instruments of death, as when,
according to Pausanias, the Prytanes at Athens condemned
to penal destruction lifeless objcets that had accidentally
slain a man®—a feeling which reappears in the “Deodand”
of the old English law of Homicidet.

On the other hand, the fact that temptation does not
alwavs extenuate, inasmuch as in some classes of offences
{especially political and military ones) lawgivers often make
1t a reason for threatening a graver punishment, shews that
the principle of Ethical Retribution is not the enly one that

'1‘ {r’.fg, v. Dudley and Stephens, L. R, 14 Q. B, DL 273, Iafra, p. 76
; - Eeeh Mr G, P Evane’ treatise, “ The criminal prosecution of Animals.”
m 1395 the city-court of Legden sentenced & dog that had Lilled a man
nttlfel?e lhanged, and to remain hanging on the zallowa, to the deterring of all
Jun”:n f:iofgoer: 1%%(;, };{s;ﬁeds, if any, to be forfeited™; Souwth African Law
¥ Miverary, Bh 10 28, 8, 11 & Lufra, p. 106
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guides them, and that they take account also of the nceessity
of Prevention. A further proof may be found in the compara-
tively severe punishment inflicted on criminals who through
merc negligence (e.g. a carcless engine-driver), or mere intoxi-
cation (e.g. a mother overlaying a child in drunken sleep),
so that the purely ethical blame is small, have caused some
fatal injury. The same lesson is taught, too, on the other
hand, by some cases where the divergence from mere Ethics
is in the opposite direction; as in the English rules that mere
Intention to commit a crime is never punished, and thai even
the Attempi to commit it is punished but slightly. For in
cither case the ethical guilt may be just as great as if the
guilty scheme had not happencd to beeome frustrated?,

It cannot, however, be said that the theories of criminal
Punishment eurrent amongst either our judges or our legis-
lators have assumed, even at the present day, cither a co-
herent or even & stable formi ?, To this, in part, is due the fact
that—as will be shewn in Chapter XXXII—-our praciical
methods of applying punishment are themselves still in a
stage which can only be regarded as one of experiment and
transition.

1 Henee in French law an attempt to commit any grave orime, which has
misearried onky through citeumstances independent of the eriminal's own
will,” is pmiishable as geverely as the cons wnmated offence.

: The student should refer to the discussion of the Purposes of Punishment
in Salmond's Jurtsprudence, Tth od. s, 28-31. He way compare with it
the views of J. 5. Bl (On familion, po 38102 Dr Rashdall ( Theory of Good
and Fril, 1. 284-3121; and of Mr W. & Lilly ({dale Fori, pp. 233-240) who
regards Retribution as heing “first and beyond all things™ the dominexnt
aim of Punishiment.

Tr Roseoe Pound, though dissenting from thiz view, cuncedes that
# Anglo-American lawyers commenly regard the satisfaction of public
desires for vengeunee as hoth a legitimate, and a practivally necessary, end
of penal treatment” {Crizeinal Justice in Clevelgnd, v, 375; ed, 1922y

CITAPTER III
THE MENTAL ELEMENT IN CRIME

Wwze }}ax.'e already seen how closely the idea of moral Wicked-
ness is interwoven with that ol legal erime; and also {p. 29)
how deterrence is dependent upon certain conditions of Mind.
Hence to constitute a erime and subject the offender to a
].iabili'ty to punishment, i.e. to produce legal eriminal “gi:lilt ”
{or, in Austin’s terminology “imputability '}, & mental as well
asa physical element is necessaryt. Thus, to usca maxim(which
has been familiar to English lawyers for nearly ¢ight hundred
years),  detus non facit rewm nisi mens sit req®.” Accordingly.

every crime involves: o

(1}. .A particular physieal condition. Blackstone calls it
~u vicious act®,” As, however, it may cousist of inaction the
term “vicious conduct” would be more appropriate,

(2) A particular mental condition causing, this physical
condition, Blackstone calls it *a vicious wiil*.” Tt is not
Lhowever, a “will” In Austin’s sense of Lhat word; but 1;
closcly akin to, and includes, his “ Intention.”

In Ethics, of eourse, this second condition would of itsell
suilice to constitute guitt, Hence® on Garrick’s deelaring that
whenever he acted Richard ITT he felt like a murderer,
Dr Johnson, as a moral philosopher, retorted, “Then he
ought to be hanged wheunever he acts it.” But therc is no
s%zclh searching severity in the rules of Law. They, whether
f'l\'ll or even criminal, never inllict penalties lepon mere
internal feeling, when it has produced no result in external

1 Qe Anstin's Fecturs i S Spp— S . :
ol Tt sty Gared T of e Criminat Lo, oh. s
Srephen’s Hist, O, Luw, 15 94-1235, ’ e et
th: E:;ﬁq )‘tliﬂi:xcr:cl}}::r ;:rinc'{_’igtl?c use of this aphorism in England back te

s F g, V. 28, und itz origin to an cclo of some words of

St "lll'_"ll‘i'ti]'lt‘ “-h 2 ¥ N j i ]

St Mabliib, o says of Pei'_]lll v Yream linguwiu non lact isi arces.”
. A ! o 5 & cil nisl mcna red.
-”‘.’-?f. A{'.fe_t_l. Lzer, 11, 47D,

54 Bl Compy 2L + Ihid. & Boswell, anno 1783,
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conduct. So a merely mental condition—Shakespeare’s
“wicked meaning in a lawful deed”—is practically never
made a crime. I a man takes an umbrella from a stand at
his club, meaning to steal it, but finds that it is his own, he
commits no crimel. Tt is true that there appears at first sight
to be an important exception to this principle, in that form
of High Treason called “compassing the King's death”
But the exception is only apparent; for the Statute of

Treasons gocs on to make it essential to a convietion that

some “overt act” should have been committed towards
accorplishing the end contemplated. In another apparent
exception, the misdemeanor of Conspiracy?, it is true that the
Conspiracy itself is a purely mental state—the mere ugree-
ment of two men’s minds—and that here, unlike Treason, it
is not neccssary to a conviction that any act should have
been done towards carrying out the agreement; but it would
be impossible for two ren to come to an agreement without
communicating to each other their common intentions by
speech or gesture, and thus even in conspiracy a physical act
is always present. Ilence conspiracics are amongst the
commonest instances of the “overt acts” rclied upon in
charges of Treason.

A still greater divergence from Ethies will be vemarked, if
we turn from the criminal to the non-criminal branches of
Law; for they often infliet their sanctions on mgre external
conduct, which is not the result of any blameable state of
mind. Thus,

(1) In hreaches of Contract, the mental and moral condi-
tion of the defaulter has no eifcet upon the question of his
liability or non-liability; unless the very language of the

contract implies that it can only be broken by some act which

is wilful. Thus a wife’s covenant in a separation deed “not to
molest”” her husband, is held not to be broken by anything

1 Or if, not knowing that his wife is dead, he contracts what he believes
to be a bigamous marriage. Cf. the American traitor, p. 268 infra.

2 fnfra, p. 267; Stephen, Digest of Criminal Low, Art, 52, 55.

3 Infra, ch. XviIL ; Stephen, Digest of Criminal Law, Art. 49
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but an intentional annoying of him. And, similarly, if the
defanlter be liable, the wilfulness or wickedness of his conduct
will not affect the amount of the damages to be recovered
from him; (except in the case of a breach of promise to
IUITV ).

(2) And in Torts the mental condition of the wrong-doer
is ignored very largely. But not so nearly universally as in
the law of Contract?; for there are a fow classes of tort
(e.g. malicious prosecution) in which it is an indispensable
clement of liability; and in very many (if not, indeed, in ali?)
of the remaining classes, namely the torts in which liability
can exist without it, it still may be taken into account in
estimating the amount of the damages.

Rut in Criminal law. as we have seen, no external conduct,
however serious or even fatal its consequences may have becn,
is ever punished unless it has been produced by some form or
other of mens ree. It is not, however, necessary that the
offender should have intended to commit the particular erime
which he has committed; (nor indeced that he should have
intended to commit any erime at all). In all ordinary erimes
the psychological element which is thus indispensable may
be fairly accurately summed as counsisting simply in “in-
tending to do what you know to be illegal®.” It admits,
however, of a minuter description. Thus, in the scientific
analysis given by Professor E. C. Clark? it ig shewn to
require:

(1) The power of Volition: i.e. the offender must be
able to *help doing” what he does. This faculty s absent

\ Anson on Contracts, ch, xvinL § 2 (3).

2 Sglmond on Torts, pp. 9- 16, So in divorce proceedings » wife who has
Leen ravished is not treated as an adulteress {Long v, Long, 15 F. I 218);
“thers eannot be an snuocent ‘adultery’.”

& Halghury's Lews of England, x. 307

4 .. what you know to belong to a clasa of conduet that is ¢ whether you
Enow it or nof) forbidden by law. Cf p. 68 (3)

s Criminal Liability, pp. 80, 10§, Cf. the analysis made by Bir Jarnea
Stephen in his History of Criminal Lewr, T1. ch. Xv1I, and his General View
of the Criminal Luww, 18t ed. ch. oz, 2nd ed. ch. v. Sir J. W. Salmond's
Jurisprudence, che, Xvik., XVIIL, X1X., snould be carefully studied.
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in persons who ave asleep?, or are subject to physical com-

pulsion or to duress by threats. or whose conduct is due -~

to accident or ignorance: and it is also absent in some cases
of insanity, of drunkenness, and of infancy. Where it is
absent, an immunity from criminal punisliment will con-
sequently arise.

(2) Knowledge that what the offender is doing is wrong;
wrong either intrinsically, or, at any rate, in prospect of
such consequences as he has grounds fox foresecing. There
will be an absence of such knowledge in very early infuncy,
or in the case of some delusions as to the supernatural;
and immunity, accordingly. will arise.

{(8) In such crimes as consist of conduct that is not in-
trinsically unlawful, but becomes criminal only when
certain consequcnces ensue, there must further be the
power of Faresight of these consequences. It is sufficient
that he mercly had this power, i.e. that he would have
expected these consequences had he but paid proper
attention to his surroundings; vet if this be all, he will
usually be placed by criminal law in a position of only
miner liability, But, if on the other hand, he actually fore-
saw them (still more, if he both foresaw and desired them,
i.. in Bentham’s phrase, intended them “directly ), the
law will probably® impose on him a major liability. The
power of l[oresight may be absent in infancy, even in late
infancy; and in some forms of insanity.

Tt might seem that a rule thus rendering the existence of
a complex mental ¢lement neccessary to ereate legal liability,
would usually cause a prosecutor much difficalty in obtaining
cvidence of it. For, to horrow the saying of a medizeval judge,
which Sir Frederick Pollock has made familiar to modern
readers, *“‘the thought of man is not triable, for the Devil
himself knoweth not the thought of man®.” But this dillienlty

» “Tf a man welking in his sleep do something, it is not his aci at all”;
Lord Hewurt, L.CJ., May 25, 1822, 2CE po L6 e

3 Brian, O J, V. 1. 17 bdw. IV, fo. 2. “Le diable n'ad comusan
I'entent de home.”
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seldom arises in practice; for in most cases the law regards the
criminal act itself as sufficient primé facie proof of the presence
of this mens rea. Every sanc adult is presumcd to intend the
natural consequences of his conduct?,

We have seen that criminal liability may exist although
the offender had no intention to commit the particular crime
which he did in faet comnit, and that it suffices if he had an
intention to eommit a erime at all, whatever it were, or even
an act that was simply illegal without being criminal. But
{here remains a (urther question-—whether English law docs
not even go so far as to pamit a still slighter degree of meng
rea to sullice, viz. an intention to conunit some act that is
wrong as a breach of the aceepted rules of Morality, even
though it be not a breach of Law at all, This question was
discussed in the elaboratcly considered case of Reg. v. Prince?,
which deserves the most carelul attention of the student.
Prince had abducted from her father a girl under the age of
sixteen; but in the belicf, on adcquate grounds, that she
was eighteen (in which case the abduction would not have
been a crime), It was held by Brett, J. (afterwards Lord
Esher, M.R.), that to conslitute criminal mens rea there must
always be an intent to commit some eriminal offence. The
rest of the court, however (fifteen judges), decided that, upon
the construction of 1he particular statute under which the
prisoner Prince was indicted, his conduct was not excused by
the fact that he did not know, and liad no reasonable grounds
for supposing, that he was committing any crime at all,
Morecover, independently of the terms ol that particular
statute. most {or, probably, all) of these filteen dificred from
Lord Fsher on the general rule of criminal lability; and weee
agreed i the view than an intention to do anything that is
wrong legally, even as a mere civil tort and not as a crime at
all, would be a sullicient mens rea. Indeed eight of the fifteen,

P OF b 883, iafra; Rew v. Shepperd, 11 and R 169 (K. 5. . 463).
LR, 20000 R L34 (TS B0 21D
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in a judgment delivered by Bramwell, B.l, expressty went
even beyond this; laving down a third view, according to
which there is a sufficient mens rea wherever there is an
intention to do anything that is wrong morally, even though
legally it be quite innocent, both criminally and civilly. If
this opinion be correct, the rule as to mens rea will simply be
that any man who does any act which he knows to be unmmoral
must take the risk of its turning out, from circumstances not

contemplated by him, to be in fact criminal also. This third

view has great authority from having been enunciated by so
great a number of judges; and it is approved by eminent text-
writers. Yet it must be remembered that it was only an
obiter dictum; being unnecessary for the particular appeal, as
there the circumstances actually known fo the prisoner made
his conduct not merely immoral but also legally actionable?,
as a tort. And it is not easy to reconcile this dictumn with the
express deeision in Reg. v. Hibbert®; which none of the judges
in Reg. v. Prince seern to have wished to overrule. Moveover
the dictum has the inconvenience of substituting the vague-
ness of an ethical standard for the precision of a legal one.

ITad Prince’s mistake lain in a reasonable belief that he
had the girl’s father’s consent, that mistake would (sce p. 66,
11, (1) énfre) have entitled him to an acquittal.

litherto we have spoken only of the degree of mens rea
required in the general run of crimes. But there ave also
crimes (usually grave ones) in which a higher degree is
necessary. And, on the other hand, there are some {usually
of a petty chavacter) in which z less degree than the ordinary
one will suffice. Let us consider these two extremes.

A more complex and special (and therefore more guilty)

IT.R,2C C.R.atp 173 (K. & QL at p. 220, CL L. R.[1899]1Q. B. .

at p. 830,

2 Hee per Denman, J.. at p. 178 (K. g ¢ st p. 25)

8 1, B, 10 C R.134: of. Reg. v. Green {3 1%, and F. 274) whera 3artin,
B., directed an acquiltal, though pronouncing the abductors’ conduct “very
smmoral.” Cf. Lord Esher's © that which the Imw has forbidden™ (14 Q. B. Do
at p. 689); Inish L. B. (1908} 2 K.B. 425; Stroud, Meas Rew, vp. 20, 37,
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state of mind than the usual mens req is required for some
particular crimes, sometimes by the common law—as in the
case ol murder, what is techunically ealled ““malice afore-
thought” being there necessary —and sometimes by statute,
as in the eases of wounding ‘' with intent to disfigure,” and
of wounding *with intent to do grievous bodily harm.” {But
with regard to statutory crimies it should here be noted that
although the definitions of them often contain words speeity-
ing some mental condition—such as “knowingly,” *malici-
ously,” “wilfully,” * negligently,” “ fraudulently "-—yet words
so general seldom add in any way to the degree of mens rea
requisitel. Usually they merely alter the burden of proof
with regard to it; their effect being to throw on the Crown
the obligation of proving the ordinary mens rea® by further
evidence than that mcre inference from the actus rews which,
as we have already scen, is ordinarily sufficient to prove it.
Such evidence may consist, for instance, expressions of
vindictive feeling, or in previous injurious acts nearly
identical with the present one; thus ncgativing the proba-
Lility of accident or carelessness or ignorance.)
Conversely, scme less complex and less guilty state of mind
than the usual mens rea 1s sometimes by statutory enactment
“but only once by the common law—made sufficient for the
mental clement in eriminal guilt. Such statutory olfences
deserve consideration, not only because of their singular
character, but also hecause they are steadily increasing both
in number and in importance. Yet the legislature is usually
averse to creating them except where (1) the penalty iocurred
is not great {usually not more than a petty fine imposced by
a petty tribunal), but (2) the damage caused to the public by
the offence is, in comparison with the penalty, very great;
1 For they require only what the acius reus itself suggrests,
2 Thus by 10 Edw. V1L ¢, 2¢ publicans ure forbidden to (1) “supply”
refreshments to a constable on duty, or (2} “krewingly harbour™ him. Yet
guilty knowledge is equaily neceasary in both cases; the only difference being

that in ease (2} the prosecution must prove knowledge, whilst in (1) the
aycused must disprove it
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and where, at the same time, (3} the offence is such that there
would usually be peculiar difliculty in ebiaining adcguate
evidence of the ordinary mens req, if that degree of guilt were
to be requircd.

Thus where on ordinary principles there wonld be no guilt
unless the offender actually knew all the circumstances under
which he acted (or, at any rate, had wilfully and deliberately
abstained from coming to koow them), exceplional statutes

sometimes make him guoilty if, before actiog, he merely lailed

to take cllicetive care to obfain knowledge of the circum-
stances. The following are instances of this exceptional kind
of eriminal liability:

(@) An undischarged bankrupt’s obtaining credit for £10
or upwards, without disclosing that he is an undischarged
bankrupt; even though he had directed his agent to disclose
it, and had reasonable grounds for believing that the agent
had done so’,

{6} Keeping two or more lunatics without a license; though
without knowing the persons to be Iunaties?

{¢} Possessing, for sale, unsound meat; though without
knowing it to be unsound®™.

{d) Selling an adulterated article of food; though without
knowing it to be adulterated?. )

(e} Selling intoxicating liguor to a drunken person; though
without noticing that he was drunk?,

In these ecascs of an absolute Hability, from the difficulty
of obtaining legal evidence of the offender’s knowledge of one
portion of his actus rews (2.2, the adulteration. or the drunkeu-
ness}, something much less than actual knowledge 1s allowed
to suffice in respect of that portion. But for all the rest of the

Vo Rer v buke of Leinster, Lo By TIO2H] T I 8. 311: el p. 422 ¥ifra.

3 fleg. v. Bickop, . T, 5 Q. 13 D, 259 '

B Lolbs v, Curpreation of Wikchesfer, T ROUEBLOT2 W, B 471,

'1_ Befs ¥. Armelead, Lo B, 20 Q0 BT 701, thoulder v. Fook, T. R. ALY
2. B. 200, Laivd v. Dohed!, L. B TIO06T T K. B, 131, is very strong. Con-
trast Derbiysbive v. flovliston, L RO TTs87] 1 Q. B 772 ’ °

& Cundy v, Lecorg, Lo B 13 Q0 B, T), 207,
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aetus rews (e.g. the selling, or the supplying), an ordinary
mens rea is still necessary. That is to say. the offender must
have actually known that he went through the act of selling:
though it will suffice that he merely neglected the means of
coming to know that the buttlr sold was adulterated, or the
purchaser of the gin was intoxicated, Of course the absence
of full mens req may mitigate the sentence.

Indeed, even a still slighter degreee of mens rea than this is
sometimes allowed to suffice. Yor even when an offence is
of such a kind as not to be punishable unless committed with
full knowledge of its vivcumstances, it cecasionally happens
that an offender is by statute made liable to be punished for
it; in spite of the fact that it was not he, but only some
servant of his, thal actually knew the eircumstances. To
punish such a man is a startling departure from the general
rule of law. For the utmost moral blame that can be imputed
to him is the comparatively trivial omission of not having
originally secured a trustworthy servant and ol not having
subsequently kept him under constant supervision. IHenee,
in the case of all ordinary oflences, the law does not regard
a master as having any such connexion with acts done by his
servant as will invelve him in any eriminagl liability for them
(whatever mav be his liability in a civil action of tort or
contract), untess he had himsclf actually authorised them.
And to render him liable eriminally this authorisation must
have been given cither cxpressly or else by a general anthority
conched in terms so wide as to imply permissien to execute
it even eriminallyl, Thus, if a bargeman steers his barge so
carclessly that he sinks a skiff and drowns the oarsman, or a
chemist’s shopman carelessly puts a poison into the medicine
he makes up, this negligence of his may involve his master in
a civil Hability, but not in any criminal one.

So fundamental is this rule that the common law seems never
to have deviated from it, except in one instance, and this only

I Rer v, Huggins, 2 Ld. Raymond 1574 (K. Y. ¢, 35" flardcastle v. Biclhy,
L. R.[1892] 1 Q. B, 708; Newman v. Jones, L. R., 17 Q. B. D. 132
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an anomalous offence where the prosecution is criminal
merely in point of form, and in substance and cffect is only a
civil proceeding !; its object usually being not Punishment but
simply the cessation of the offence. The offcnce in question
is that of a public nuisance (i.e. one from which no particular
individual incurs any special damage). In the casc of any
private nuisance, as the remedy is by a civil action, the master
is liable, under the ordinary eivil rule, Tor all the acts of his
scrvant done in the course of his employment; even though

they may have been done without the master's knowledge

and contrary to his general orders®. For public nuisances., on
the other haod, no civil action can be brought, but only an
indictment. There would thercfore often be much greater
difficulty in obtaining effectual redress for them than for the
more trivial class of nuisances, were not the master’s Hability
for his scrvant’s conduct made as general as in the case of
mere private nuisance. It accordingly is made so. This rule
has the further justification that the master, by the very fact
of setting a servant upon work that may result in a nuisance,
has brought about a statc of things which he ought at his
peril to prevent from actually producing that eriminal result.
Ilence, instead of, as in ordinary offences, being liable only
if he had authorised the scrvant’s erime, he will, in the casc
of Nuisance, he liable even although he had actually forbidden
it. For here he ought, at his peril, to have seen his prohibition
cheyed.

But whilst the common law recognises only one instance of
this extreme liability, several in recent times have been
crcated by Parliament. Thus, for example, under the Licens-
ing Act, 1910, a publican is held to be lable for the conduct
of his servauts il they supply refreshments to a constable on
duty?; or again, if they knowingly permit any unlawful game,

1 Thus see its exeeptional position as to Pardon, supra, p. 15.

: F.g. the driver of my traction.engine blocks the street with it; 15 Cox
725, CLL R, 1 Q B 02

310 Edw. VIL aud 1 Geo, V. o, 24, 5. 78, Yet not if the servants did
not know him to be on duty: <f. p. 43, 0, 2 supra.
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or any “ gaming,”’ to be carried on upon the licensed premisest,
Tor, as Grove, J., said, “If this were not the rule, a publican
would never be eonvicted, He would take carce always to be
out of the way.” Again, going still further, 2 man has even
Ireen held responsible for adulteration cflected by a mere
stranger, whose acts he had no means of protecting himsell
against?,

But it must be remembered that even in these exceptional
offeniees, where one man's mens red makes another become
liable, a mens ree is still necessary?® Ilad the servant had
no grounds for thinking that the constable was on duty. or
that gaming was taking place, neither he nor his master
would be punishable,

It iz, as we have said, only in rare instances, that any less
dearee of mens rea than the ordinary one is allowed by law
to suffice; and clear words are usually needed to establish
that sufficiency. In comstruing any statutory definition of a
criminal offerice there is always a presumption against the
sulliciency of any degree of mens rea that falls short of the
ordinary one. The lesser the suggested degree of it, or the
severcr the punishment, or the older the statute. the greater
will be the need of clear and unmistakable words to rebut
this presumption and establish the sufficiency. Hence though
the statnte against Bigamy simply specifies the acfus reus—
“being married, marries’—and is silent as to requiring any
mens rea, yet the great majorily of the judges decided in

1 Jlid. 8. 7% Redgate v, Haymes, L. R 1 Q. B DL 89; Bond v. Evans,
L. R.o21 ¢ B, D, 249, “(Gawing™ consists in the playing for money or
money's worth at any geine, even though a lawful one.

¢ parker v. Alder, Lo R, (15997 1 Q. B. 26, Contrast Brooks v. Mason
(L. T [1902] 2 K. B. 748}, with Emary v. Nofloth (L. R. {1903] 2 K. B, 264):
showing that the law hnolds a publican liable for selling liguor in an unscaled
vzl to & child under fourteen, althongh he honestly belisved (mistakenly)
that it was sealed; yot the law does raf go so far as te hold him Hable for its
heing similarly sold by his barman who s authorised to sell (nnless this
barmian has the general eontrol of the inn). Either seller’s reasonable though
mistaker belief that the ¢lild is over fourteen would excuse him.

¢ ence say—with 1he Judicial Committes (F. B [1897 A, C. 387)—that
in them *a less mens reo is made suificient,” not that © there is ao mens req.”’
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Reg. v. Tolson! that the absence of the ordinary wmens rea
will afford a good defence for remarrying, if it appears that
the prisoner contracted the second marriage with an honest
and reasonable belief that his first wife was dead. Similarly,
in Reg. v. Sleep?, under a statute which made it an offence
simply “to be found in possession of Government stores
marked with the broad arrow,” and said nothing as to any
neeessity for guilty knowledge, it was held that the prisoner
could not be convieted il the jury found that, though he had

possession of such stores, and had reasonable means ol know-

ing of the mark, he mneither knew of it nor had wilfully
abstained from knowing of it. But in Acts of Parliament that
are very Tccent the courts are less reluctant to dispense with
the necessity for the ordinary degree of mens rea. For, owing
to the greater precision of modern statutes; it is permiissible
to draw a more emphatic inference from their silence than
would be drawn in the case of an older enactment. Hence if
the public evil of an offence created by some recent statute
be very great, when comparcd with the smallness of its
punishment, then even a mere silence as to guilty knowledge
may he sufficient to show that the legislature did not intend
ordinary guilty knowledge to be essential to the offence?®

In determining whether an Act does create this move
stringent prehibition, regard must be paid to “the object of
the statute, the words used, the nature of the duaty, the person
upon whom it is imposed. the persoa by whom it would in
ordinary cases be performed, and the person upon whom the
penalty is imposed 1.7

1T, Re2% QB D68 (B8 C0 134 Infra, pp. 308-0

2 I, and (. 24, Contrast Bay. v. Woodrsw, 13 M, and W, 404,

# Per Bteplen, T. in Reg, v. $olson, L. E. 23 ¢ 5 D163 (K. 8 € 13).
In contrast with Tolsan's caze, Rex v, Wheas (T R.(1921) 2 K. B. 114

shews the inereasing readiness to give this il efiect to mere silence in o

penal statute, See p, 3% infra.
4 Mousell Brothers Timited vo LN W, By, Co, Lo R.LIO1T 2K B oax
P 343,

CHAPTER IV
EXEMPTIONS FROM RESPONSIBILITY

We Lave seen that mens rea, in some shape or other, is a
nceessary element in every criminal offence. 1f this clement
be absent, the commission of an actus rews produces mo
criminal responsibility; any more than when a blow is.in-
fiicted by the involuntary jerkings of the limbs of a sufferer
from 5t Vitus's Dance.

Blackstone's classification of the various conditions which
in point of law negative the presence of a guilty mind?, has
become so familiar that it is convenicnt to adhere to it, in
spite of the defects of its psychology. Three of his groups of
eases of exemption deserve minute consideration, These are:

I. Where there is no will
iT. Where the will is not directed to the deed.
III. Where the will is overborne by compulsion.

1. Where there 45 ne will. (Students of Austin’s Juris-
prudence shonld be warned that Blackstone's *“ Will” is not
Austin's “Will,” e, a volition, and iIndecd is not clearly
definable at all; but it correspouds roughly with Austin’s
“Intention2”) This absence of will may be due to any onc
of varicus causes.

{1} Infancy.

The most common cause, one which must place every
member of the community beyond the centrol of the criminal
law for some part of his life, is Infancy, By the law of Crime,
inlants are divided inte three classes:

i. Those under seven vears of age. There is a conclusive
presumplion that children so young cannot have mens req at

14 BL Comm. 21,

* Auatin, Lect. x1x.; Clark's Anelysis of Criminal Liakilily, p. 74

K 4
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allt, Nothing, therefore, that they do can make them liable
to be punished bya criminal court; so a child of six, who was
arrested for crime, obtained damages from the arrestor®. But
it is not illegal for parents to administer domestic punishment
to such children. if they have in fact become old enough to
understand it?
ii. Between seven and fourteent. Ewven at this age “in-
fants’ are still presumed to be incapable of mens red; but
the presumption 1s no longer conclusive, it may he rebutted
by evidence. Yet the mere commission of a criminal act 18’
not, as it would be in the case of an adult, suilicient p-:-‘i-mai
facie proof of a guilty mind. The presumption of innocence
is so strong in the case of a child under fourteen that some
clearer proof of the mental condition is necessary. "T'his
necessity for special proof of mens rec is impressed npon the
jury who try cuch an infant, by their being asked not only
the ordinary question, “Did he do it?” but also the additional
one, “ Had he a guilty knowlcdge that he was doing wrong?”
This guilty knowledge may he shewn by the fact of the
offender’s having been previously convicted of some earlier
crime; or even by the circumstances of the present offcnee
itself, for they may afford distinct proof of a wicked mind.
Thus & boy of cight was hanged in 1629 for hurning two
barns; it appearing that he had malice, revenge, craft and
cunning®” Two boys, 2 ged eight and nine respectively, were

1 By an uncomplimentary parallel, Prisot, O T, pronouncet them to ha
“in the same case 45 ah OX OF & dor that does harm 12 8 man’’; Statham,
tit. "Trespass, pl. 93

8 Y ursh v, Roader, 14 €. B, N.B. 385,

3 Reg. v. Griffin, 11 Cox 402,

4 Modern stalutory phrascg {see the Children Ant, 1908, 5. 131) are: up to
fourteen, a ehild™; from fourteen up to sixteen. & ¢ yonng persorl”; from
sixteen to iwenty-ome, & “jurenile adult™  “Jduvenile Courts” (tnfra,
oh. xxvi) are for persons under sixteer. Vet in the Fduacalicu Act, 1821,
s 170, “child® has u slightly different mealing

5 ] Hale b, . 25. Michael Hamond and hi
were hanged at Lxrn for felony, in 1708; Richard's Ki
A boy of twelve and a nall was hanged in New Jomsey in L
Decistons 204

ister, aged seven and eleven,
s's L. po 858
; L& Ametican
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tried at Liverpool, in 1891, for murder, in having drowncd
another boy, in order to steal his cloi;-hes" but ti}:he ‘.?c
ilcg'lrlittcd on the ground of their infancy, , Yo
it Between fourteen and t“-'ellty~ont::. A boy knows right
from wIong long before he knows how to make a rudint
speculation or a wise will, ITence at fourteen an infanE’Z com
under 1:‘L.111 criminal responstbility., {A tritling exception eis
ha}?s flests ir} the case of some ethically inngcent .(Jffencels) 0;
zt:t;bif)g,g;"?ICh may be merely due to lack of wealth; 3 'Ad.
B.u’c\, by the Children Act, 1908 (8 Edw. VIL c. 67, 5. 103
no inlfant under sigteen can be sentenced to d.eatl’l 'OI‘ t)
penal ser}vitudc, or {unless he be “unruly ™} to impriqo,nmento
And no infant under fourfeen can be sentenced to lm )1'15011:
ment. In all these cases the forbidden punishmcntl is re-
placed by mere ¥ Detention’; and even it, in most crime
can only be for a month, €I ¢h. xxxI, '.inﬁ“;. "’

(2} Insanityl.

A‘r?sem.:e of “Will” may also arise, not from the natural
and inevitable immaturity which we just now discussed, but
'Frosnn a morbid condition of mind; whether the tem G:rar’.
dclirium of fever or a permancnt Insanity, ! ’

English law, even in its Larshest days z,vrecocrnised insanity
as a possible defence. On the other hand, it TIEIS never hclf"
(as a popular crror imagines it to hold?) that the mere exist:
ence of any insanity whatever will suffice to exempt the
insane person from criminal responsibility . Only insailzit\' of

cdl_ ;Egéfen, Hist, Or, Law, 11 124-1580; GQencral View of Uriminal Lau:, 1st.
o {pil irliiz;ffmi{yu of 1313 Seiden Sowsisty), . $1; “demens et furiosus,
{;Ll‘:‘iii}}l\triiohotft. Qr:jlfm“fvo.u}d Purn the administraors of the cciminal law
e mpass, upon & shoreless and starless =ea” (Lord Hewart,
adl]’{s};l‘{s ‘E::i ;imz “:F;Dd h;da;:;ré igsane delusion that his wife had committed
T A :E“_mes’ o 199‘5?5 nevertheless sentenced to death for

42
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a particular and appropriate kind will produce exemption®,
For lunatics are usually capable of being influenced by
ordinary motives, such as the prospect of punishmentz; hence
they usually plan thelr crimes with care, and take mcans to
avoid dctection.
Careful observation of insane patients, in various countries
throughout many years, has now thrown light upon the
mental processes of the insane. The world, it is now recognised,
is full of “warped” men and women; in whom there exists
some taint of insanity, but who nevertheless are readily in-
fluenced by the ordinary hopes and fears that control the
conduct of ordinary people. To place such persons beyond the
reach of all fear of criminal punishment would not only violate
the logical consistency of our theory of erime, but would also
be a cause of actual danger 1o the lives and property of all
their neighbours, Where insanity takes any such form, it
comes clearly within the rule of criminal legislation pro-
pounded by Bain®: “If it is expedient to place restrictions
upon the conduct of sentient beings, and if the threatening
of ‘pain operates to arrest such conduct, the case for punish-
ment is made ont.”

Hence our criminal? law divides insane persons into two
classes:

{(a) Those over whom the threats and prohibition of the
criminal law would exercise no control, and en whom there-
fore it would be gratuitous eruelty to inflict 1ts punishments;
and

(b) Those whose form of insanity is only such that—to use

1 imilarly in civil matters. the Wilt of a man who carried on his business
intclligently has been held valid although he was so ipzane as to belisve that
his *trees were full of crocodiles, and their leaves Were hirds.” Cf. L. R
14 Ch. D. 674

2 ~Lunatie prisuners, when puilty of aseaulting & prison warder, will
sometimes s2y ~You can't touch me; L aimn & Tunatic.” (Dr John Camphell’s
Thirty Years Experiences of a Medical Officer, p- 92.}

v Mental and Moral Lelence, po 104

4 But Enghish law a3 & whole 3 complex with regard to {nsanity. Asto
crimes, contracts, wills, detention in asylums, and cother muatuers, about
sight different vests are applied by it"; {McCardie, J. )

v] MeNaughion’s Case 53

Lol:d .Brambweli"s apt test—*they would not have yielded
their insanity if a policemman had been at their elbo)w o °
But TI;he very difficult question as to where the ]in. T d
i;narca.tln;r‘l }sho;u]d he drawn between the two cla:sgeqe E;I ori:
pon which the law has unde Ay h gre
changes and cannot be said tc?(ljlri?: ?ieiflt;;e;h;?jil grﬁf_lual
a c?rllplctc mjlc:;cn a perfectly stable form. ’.l'.wo centtrllfi‘:;::g
a view prevailed that no Innatic ought to CS.C'I. pe h o
unless he were so totally depriv b - C lﬂ Sadin e
memory as to bhe as ignor;mt o]f)' wl:jt }(ii :2;1 31;:72: {::1 . ar;g
ijnea(;,zf But ;:\;;r c;f-ince the epoch-making speech %f IE?s‘kvilne
cnee of Iladfield! a more rati i i
‘.\-‘%ﬁ({h E)ases the test upon the presr:;;cétila;;iicgis[' ‘r[;re;al]id;
ol (Ils.tmguishing right from wrong in the crime coﬂiri'?fudty
r.llim'; modern view has acquired a degree of autho l't i' ;
precision unusual for any common law Eoctrino' t}.u‘.orlll Eill've
fm;l.'nu]at.]on in an abstract shape, in 1843, by a s‘(;t of a e
delivered by the judges in reply to qucsi’;io;ls propout gs‘:ers
them by the House of Lords. One Daniel McNau}Ghto‘r ‘f(ht?l
i}l;ouse.d public excitement by the murder of a My T;rum;riot‘i]
the private sceretary of Sir Robert Peel, in mistake for ti ’
.‘.;'ta.tes_fl'nan. The acquittal of MeNaughton on the frrour (ila:
insanity prov?kcd such widespread dissatisfaction l?hat ?t ho
flame the subjeet of debate in the ITouse of Lords (thouoe};
the case never came hefore that House in its judicial ca aeita)
.In consequence of the debate, the Lords suhmittcdpto t);l.
i‘uilgeg certain abstract questions respecting persons afﬂictcs
ith insan sions® x replies gi .
Ny Sumn;;; j;l:;fsn:s . The replies given by the judges may
Sur(“:‘} ‘Ex-cry r‘r‘lan is presumed? to he sane, and to possess a
1 Ecwnt degree of reason to be responsible for his eri
unt.1b1 the contrary be proved to the satisfaction of a j E“CS!
(it) To establish a defence on the ground. of ins;z;g\; it

T2T S Er 1281: 4 p. 1500

! C 1281 4 p. 1300, ? The name i 1 i

5 fog, v, MeXNaughton, 10 Cl. en SO gy, B verionsly:
i A SEN ‘1. and F. 200; (K G4

* Ot ch, ZxIv. infra. OG0
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pust be ¥ clearly”” shewn that. at the time of committing the
act, the party accused Was labouring under such a defect of
reagon, from disease of the mind, as not to know the nature
and quality! of the act he was doing, or (if he did know this)
not to know? that what he was doing was wrong® morally.

(i) As to his knowledge ol the wronglulness of the act,
the judges sa¥: “If the accused was Conscious that the «cl
was one which he ought not? to do and if that act was at the
ame Hime contrary to the law of the land, he is punishable.”.
"Thus the test is the power of distinguishing betwcen right
and wrong, nof, as was ance supposed, in the abstract, but in
regard to the particular act committed.

(ivy Where a criminal act is committed hy a man under
some insane delusion as to ihe surroundinz factg, which con-

ceals from him the true nature of the act Le is doing, he will

be under the same degree of responsibility as if the facts had
been as he imagined them to Be. He may, for instance, kil
under the imagination either that he 18 an executioner law-

1 These twn Wwords are mere SYNONYILS (though medical witnesses hate
often treated (heir meanings as dissimilar). They refer to the © physical
nature of the act, a2 distinguished frotn moral™ ¢ 12 Cr. App. R, 27, Eg.
the madman cut & woman s throat under the idea that he was cutting a
Joaf of bread.

? Stephen thinks that jnahility to “calmly and rationally” consider ita
wropgness suffices 1o djsprove this knnwledge.

* E.g be {ancied, like Hadtield, that he had received a Divine command
to kill.

1 Az to the meaning to he given here o Canght not,” it was decided in
Rer v Cofore {12 O App. R at pr 277 that the meaning ls—wrung “according
to the ordinary standard adopled by reasonable men.’ And if he knew {not
in mere presumption of Taw, but actually) that the nct was WIOLZ legalls. he
must—-at any rate in cerious crimes, though perhaps not alwayve in " minor
cases hefare a nourt of summary jurist‘lictim:"‘—he taken to have known
that it was wrong by this ordinary moral standard. In Reew. Pk (O Cc.C,
May 21, 1819, Le insane prizoner was under the deuble delusion {1} that
his sister-in-law wished to eommuit adultery, and {2 that it eas conscquently
hiz duty to kill her in velribution. Darting, J.. directed the jury thus: “He
knew the nature and guality of lis act; for he kmew that he wa3 shooting,
and that tlis shooting would kil ber. Did he know that it was ‘wrong:?
1 he know that his act would he wrong in erdinary ciroumstances, il 14 no
defence {hat he thomnzht {hbal the speciol clreumstances. present o this

particniar case, would rendee it jnstifiable in him to do thet act,”” He was

convieted and sentenced.
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fully earrving out a judicial sentence; or, on the other hand
merely that the person killed had once cheated him at cards’
Let us add that, for a defence of insane delusion, the aflzit,
must be connected with the delusion direetly. An‘inlqtance
of such connexion (though due not to insanit"y but to élee }
may be cited from Seotland where a man, dreaming that I;u;
was struggling with a wild beast, killed his baby*. Onz"che other
hand, a man has becn convicted of obt ainingv money by false
pretences notwithstanding his insanity, when his delusion was
on]f that he was the lawful son of a wellknown prince, ‘
"The questions put to the judges had reference, as we i.1ave
seen, only to the ellcct of insane delusions and insane ignor-
ance. But insanity affects not only men’s beliefs hutoalso
(and indeed more {requently) their emotions and '.l:-,heir wills
Hlencc since 1848 much discussion has taken place as to the;
eilect of these latter forms of insanity in conferring immunity
from criminal responsibility. The result has been that thou h
the doctrines laid down after McNaughton's trial remagin
theorctically nnaltered?, the practical administration of them
aﬁornls a wider immunity than their language would at first
sight seem to recognise. For many forms of?'3 insanity, which
do not in themselves constitute those particular d;:i,'ects of
veason which the judges recognised as conferring exemption
tT:'Oll'l responsibility, are now habitually trcated as being suffi-
cient evidenece to shew that one or other of those exemptive
d.CfCC’ES was also actually present. A man who, aftcr killin
h?s child, goes forthwith to the police station,to surrcnde%
hirnself, and gives a Tucid aceount of what he has done, would
certainly scom to know the nature and quality of ‘J!:hc act ,
.eommitted, and to knew that in doing it he did wrong. Yet
if he had previously shewn some symptoms of madnes; and
has killed this child with no discoverable motive a;;d no
at.tem pt at concealment, & judge would probably encourage
a jury to regard these facts as evidence of his 1abc:uring under

L Fraser's Cuse, 4 Couper 705 7 i
L E : , 4 Couper 70; 4.D. 1873, He was discharged.
z Cf, 14 Cr. App. R. at p. 54; 13 . App. Roat p. 12, &
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such insanity as wouwld render him irresponsible’. The mere
fact that a crime has been committed without any apparent
motive is, of course, not sufficient of itself to establish any
similar immunity?

How far an insane Impulse to do an act is to be regarded
—not mercly as thus being evidence of an exculpative in-
sanity, but—as in itsclf affecting criminal responsibility, is a
ques!;ion not yet definitely settled. In the United Statesq both
the Supreme Court and the couvts of some of the States
recognise irresistible impulse as being a sullicient defence; even
when accompanied by a knowledge that the act was wrong.
In England the. authority of Sir James Stephen® and the
dicta of some judges® similarly support the view that an
insane impulse should be admitted as a defence if really irre-
sistible (not merely unresisted)®. because then the act done
would not be a “voluntary” act at all. Stephen adds a
qualification—* unless this absence of the powcr of control
has been produced by his own default.” But on the other
hand, many of our judges have held that an insane impulse,
even when uncontrollable, constitutes no defence 8,

There is one form of msane impulse, that of kleptomania,

1 (. the case (Times, July 29, 1801) of Hannah Cox, & dm_'oteld mather,
whe, under pressure of poverty, drowned two of her infants, “*as it was the
best thing she could do for them.” Though she had shesm no other symploms
of insani{y, either belore or after this act, Bigham, J., advised the [ury to
declare her irresponsib]y insane. _ .

2 Reg. v. Haynes. 1 F. and ¥. 866 (K. 8. C. 52,

8 g, Cr. Lasw, Art. 38; Hist, Cr. Lo, L 1‘{,1.'. . '

2 Toerv. Hrp, 22 Cox 268, is no sotnd authority; sinee Hay, independently

Tpatse, " di ity is act; see O O G Bess.
of any Lmputse, “did not koow the quality of his act; L foss
Tap. LY. :538. But Ber v. Fryer (24 Cox 403) anid Rex v, Jolly, 83 0. T 286,
are sironger, i ) .

$ A pemarkable imstance of continued and suceessful resistance to an
tephoen, Hist, Or. Lo, TL 172

insane impulse is cited by

¢ Reg. v, Burton (K. S0 50, Cf 15 Cr App. K10, 165 See Tiussell on -

Crimes, p. 78, that the fendeney is 111 favonr' of this \'_ie\\. Cf. Biroud’s
Mens Fea, po 201 Ten out of twelve jucllges, E*.r‘m_sult.ed n 1624 as to the
propricty of legislation—which Lord Justice Atkin 5I(f?‘111m1ttee had recom-
mended in 1998—for recosnising the defence of Irresistible lm p\ﬂsu‘, ud‘\'m-d
againgt its recognition (Fhe Times. May 16, 1924:_]. 'T_']u_? CoC A, In fier v,
Kopsch (19 Cro App. R, 3u; of. 143, repudiated this aefence,
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which is sometimes put forward, with or withont evidence, by
well-to-do persons accused of trivial acts of theft. It naturally
is chiefly in courts of Petty Scssions that these unimportant
charges are preferred; and in such courls a ples of insanity
is the safer to raise because they do not possess the power,
enjoyed by higher tribunals, of ordering an accused person,
who establishes this plea, “to be kept in custody as a criminal
lunatict.,” That an impulse to steal does sometimes arise
from actual insanity seems to be established by the fact that
it is often limited to special times (e.g.that of pregnancy) or to
some special elass of objeets {e.g, hats, boots, tablecloths) which
are accumulated in numbers not at all needed by the thief,
The defence of insane Impulse is now rarer than that of
Unconseclous Automatism?, as in epilepsy or sleep-walking,
But our courts, unlike Continental tribunals, have not yet
beeome familiar with the plea that a crime was committed
under the influence of post-hypnotic “suggestion,” exercised
by some designing person who had induced hypnotic sleep
in the offender, It remains to he scon what exemptive effect
will ever be accorded in Fngland to such “suggestions,” or to
those affections which (like hysteromania and neurasthenia)
have heen called the borderland of insanity. Such questions
have become of great practical importauce, now that modern
science has come to recognise so clearly, in addition to the
ordinavy “Intellectual™ insanity which impairs a man’s
Judgment, a * Conative™ form which affects his Will, whether
by weakening his vatural impulses to action or by inspiring
abnormal impulses, and an “ Allective” insanity which dis-
turbs his Kmotions of love or hatred?®.
Trial of Luonatics Aet, 1883 (46 and 47 Vict. ¢ 88, o 2,
Which is covered by the MeNanghton ries: 14 Cr. App. R. at p. 55,
. The temporary disturbunce of a sane mind by intense gricf was considered
in fler v, Beatdon, where a sane wornan was indicted for poisoning her ehild
at a time when she was rane, but was distressed by the death of her hushand.
Shearinun, J., told the jury that, if they thought she was “so distraunght
that she did not know it was o dangerous thing to administer poizon™ they

might find her gniley of only a manslaughter, But be admitted his ruling to
be “an innovation™ {Daily Telegraih, Sept. 12, 1924),

1
2
b
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Moreover therc are many persons who. whilst not so insane
as to be exempt from criminal responsibility, or perhaps even
to require restraint, arc nevertheless mentally abnormal. The
Coramissioners of 1908 classificd all the mentally aillicted
(cight per thousand of the nation, but ninctecn per eent, of
the persons arrested by the police) pathologically thus:

1. Those who onee were normal, but have become ab-
normal; whether (@) through disorder of mind, i.e. **lunatics™;
or (b) through decay of mind (e.£. in senility), 7.e. “the men-
tally infirm,”

II. Those who never had full mental power: viz. (1) Tdiots,
{2) the Imbecile, (3) the Feeble-minded, (4) the Moral Im-
heciles.

This latter group {1r. J--4) are usually too incapable of sell-
control to be deterred efleetually by the prospect of Punish-
ment. Hence the Mental Deficiency Act, 1915 (8 and 4
Geo. 5, c. 28, = 8}, provides for cascs in which a crime, 50
grave as to be punishable (in an adult) with penal servitnde
or imprisonment, has been committed by any one who from
hefore the age of eightern! has belonged to this group. The
court which conviets him may, instead of passing a scntence,
place him under gnardianship or send him to an Instituiion
for mental defectives. In 1026, 52 werc so sent by the courts,

No similar provision has as vet been made for similar
abnormality that has avisen in later life. Such eascs are
perhaps fitter for consideration by the Homie Office than in
the swiftness of a forensic trial. But in the United States
and France and Scotland degrees of mental affliction that

arc too slight to confer complete exemption from responsi-
bility are recogniscd as a cireumstance that may mitigate the
offender’s punishment? This view is defended on the ground
that every form of insanity weakens the power of self-control,
<o that the offender’s moral guilt is proportionately lesscned,
and therefore, on the Retributive theory, his punishment ought
to be the less. (Yet, on the Detervent theory of punishiment,

L 17 and 18 Coeo. 5, o 33 meodifies w this the original vague limit. Ci.
p. 538 infra. 2 (f, infanticide, p. 123 dnfra.
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this argument might occasionally be emploved for the
opposite purpose of aggravating the punishment; for the
weaker a man's will, the more sternly does it need to be
braced by the fear of penalty.) In English praclice the
lessencd capacity of sclf-control is often treated as a miti-
gating cirelnstance; for instance, when sunstroke or sleepy
sickness has left a man with a will-power permanently
so weakened that he pursues any passing pleasure with little
rogard for consequences. Strict logie, however, suggests that
a non-cxemptive ivsunity instead of merely lessening the
punishment should wodify it, by giving it a curative forin,

In cases where a defence of insanity has been accepted!
by a jury?, the form of their verdict used to be “not guilty,
on the ground of insanity.,” But now. under the Trial of
funalies Act, 1888 (46 and 47 Viet. ¢, 38), it is to be “guilty
of the act {or omission}, but so insane as not to be responsible,
according to law, for his actions at the time when the act
was done (or the omission made}™.”

The Court then orders the prisoncr to be kept in custody
ag a “eriminal lunaticd,” till Flis Majesty’s pleasure shall be
known; and His Majesty may order him to be kept in custody,
during his pleasure, in such place and manner as he may think
At. The coniincment is usually lifelong3: and consequently

* English law (supra, p. 53] presumes an aceuzed person to be sane,
Lisnce the prisoner must give “clear™ proof (10 T and F. at p. 210 of
insapity, But any seeminyg harshness in this rule iz obviated in the present
practice, under which the Crown Lan ds to (he Judge and to the accused adl
its inforoiation as o the latter's state of mind, £g. the prison-surgeon’s
report. Prisoners’ counsel sometimes prefer nat to raize the defence of
Insanity. So also may an undefended prisoner: hence, if a prisoner has no
eounsel, the erown eounsel will expressly ask whether the Judge thinks it
desiruble for hine to call the medical witnesses,

I Justices of the Pease cun aceept the defence when {rying an offender
gempiarTy: bat not when examining for commitment to a higher court.

1 This 1883 form war desised by Queen Vietoria: to emphasize, sumewhat
iliogieally, that “puilt™ which the law deniea. TFer life liad several times
boeen impoerilicd by insae assailomts.

L fPhere ave usually nearly a thousand oriminal lomatics under detention.

» Apart from fenale prisoners whose insauity was merely a puorperal
tania, only about one prisenee in 150 obtaius release from Broadmeor. The
annual cogl of this asyiun is abour 242,000,
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the defence of insanity is rarely set up in the higher criminal
courts except in heinous erimes™.

Tt may be added that insanity is sometimes important in
eriminal law, even apart from its bearing on mens red. For
if a man pecome insane? after committing a erime, he cannot
be tried until his recovery, any more than can a forcigoer, or
deaf mute, for whom no intcrpreter is available, Again, if
after conviction a prisoner hecome insane? he cannot be
hanged until his recovery, for he may have some plca which,
if sane, he could urge in stay of cxecution®

(8) Intowication.

This, whether produced by aleohol or by drugs, is ordinarily
no excuse for the commission of a criminal act; even though
it have produced for the time great abherration of mind, For,
unlike insapity, it has been produced voluntarily; and to pro-
duce it was wrong, both morally and also logally &, Accord-
ingly the law will not allow one wrong act to be an excuse
for another®, Hence the gross negligence® which has caused

1 Dyring twenty-two reeent yvears the defence was raised with suvcess in
thirty-threc per cent. of the trials for mnrder; but in Yess than 1wo per cent. of
other criminal trials. An wnusually minute pieture of the practical working of
5 trial where this defence is raised may beseen in The Times of April 20, 1882,

¢ In any form of certifiable insanity, even though not such as the
MeNaughton rules would cover, Sec p. 538 Infra.

¢ Less than tlirty of the priseners for trial in any vear are found to be
&0 insane ag to be incapable of irial, whilst less than forty of those tried are
acquitted on the ground of inzanity, A person so acquitted cannot appeal
4o the Court of Criminal Appeal against either half of the verdict: Felstoad’s
Case, L. R, [1714] A C. 534,

3 UIntil 1572 it was a criminal affence. ander 4 Jao, I c. 5, 8, 2; and even
now & conspitacy to produee it would be indictable, and a conlract for it
would be void.

5 But actual Insanity, even when produced by drunken hahits {a8 in some
cnses of defiriwm tremens), exempls from eriminal responsibilily just a3
effeetnally as if it had not originated in misconduci. And intoxiration itself,
in those rarc cases where il is inmnocent— da when produced by necrssury
nedical treatment er by ihe frand of malicious companinns—has the full
exemptive efect of invanity. This exemption has been exiended in Ireland
and the United States even Lo the casze of a persup who, in comseguence of
fatigue or slecplessn becomes ntoxicated by teiting the small quantily
of aleahol which: u he takes with Imypanily (fey v, Mary K., sce Kerr
on Inebriety, ch, xxu} & Of. 16 Cox, at p. 309 (surgesn’s negligence).
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a fatal collision is punishable, not only in a sober driver but
also in a drunken one. And if a man, when excited by liquor,
stabs the old friend whom he never quarrelled with whén suber,
or steals the picture which never attracted him before, it is no
defence to say that it was the drink that did it.,” Indeed
the older law (4 Coke 125 ¢) regarded intoxication as even
-T\ggravatingl the puilt of any erimes whose predisposing cause
it was. But raodern judges, whilst still holding that it cannot
excuse that guilt, admit that it may mitigate the punishment?®

Moreover, thongh drunkenness is thus no excuse for a
guilty state of mind, it often alfords 5 defence for an actus
reus by being evidence that no guilty state of mind existed.
Tor intoxication may cause-—¢ven on grounds slighter than
could reasonably lead a sober person to the same erroneous
conclusion—a Mistake® of fact, such as is incompatible* with
mens req. The drunken man fancies some one else’s umbrella
to be his own; or supposcs an innocent gesture to be an
assault, and hits back in supposed self-defence?,

An authovitative declaration of the law as to intoxication
was given in 1920 by the concurrence of eight law loxds in
Beard's Case (L. R, [1920] A. €. 479). This judgment settles
{1} that, as we have already scen, “merely to establish that
the man’s mind was so aflected by drink that Lie more readily
gave way to some violent passion”™ forms no exeuse. But (EE)
“if actual Insanity in fact supervenes, [even| as the result of
alcoholie excess, it furnishes as complete an answer to a
criminal charge as Insanity induced by any other cause...
Insanity, even though temporary, is an answer.” Yct (3) in
cases of mere intoxication the test for exemption is more
! Though not on the principle of Lord Cockbura’s convivial Heottish
jodge who argued, “If he remains so bad even when drunk what must he he
“'llen sober?” o 3 1 Cr. App. R. 18}, 235: 25 T. L. R. 76
o At a baby’s christening party. its nurse, having got so drunk as to be

juite stupid and senseless,” put the infant on the fire by mistake for alog
of ;\vm?d. The magistrates discharged her. (Gent. Mag. 1748, p. 570.)
Fufra, p. 66,

.__5 HBeg. v, Gamlen, 1 F. a2d F. 90 (K. 3, C. §4). CL 31T. L. R 361; and
15 Cr App. R, 221
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stringent than in case of Insanity; a judge should not ask
the jury *“the question ‘whether the prisoner knew that he
was doing wrong,” in a defence of drunkenness where Insanity
is not pleaded.” Still () evidence of such a drunkenness as
¢ renders the accused incapable of forming the specifie intent,
essential to constitute the crime, should be taken into con-
sideration, with the other facts proved, in order to determine
whether or not he had this intent.” In such a case the drunk-
enness, if incompatible with the indispensablc mental element
of the crine, * negatives the comniission of that crime.” Thus
a drunken man’s inability to [orm an intention to kill, or to
do grievous bodily harm® at the time of committing a homi-
cide, may reduce his offence from murder? to manslaughter
(which latter crime requires no specific intent). The judgment
adds that this prineiplc is not “an exeeptional rule applicable
only to cases in which it is necessary to prove a specific
intent;...for, speaking generally, a person cannot be convicted
of crime unless the mens was rew.” A man’s drunkenness May
preclude him, not merely from forming one of these specific
intentions, but from forming any intent at all,

1t was held by the Court of Criminal Appeal in Rex v.
Meade (L.R. [1909] 1 K. B. 805) that if a man were s0 drunk
as to be “incapable of knowing that what he was doing was
dangerous, 4.c. likely to infiict serious injury,’” this would
rebut the presumption that he intended the natural conse-
quences of his aci®. Qo a fatal attack with a razor might thus
be reduced from murder fo at most a manslaughter. Simi-
larly in Rex v. Griffiths the same Court (Nov. 17, 1913)
unaniniously approved a ruling that to be in “such a state of
drunkenness that he could not appreciate that his act would
CAUSE EriEvous Dodily harm,” would he a defence.

1 As in B M. Adiocate v. Crnipbell (Scoteh Justiciary Cases, 1921, n. 12)..

T Reg, v. Monkhouse, 4 (ins 3D,

s The general doctrine of Rex ¥. Meade seems to be recognised by Rex v
Feard: though the latter caze engrufts upen the {ormer one an exception,
viz. where the crime is one of C(Constructive Murder” in attenpting seme
other felpny (ste pp 138-140 4n Fru). Ci. also 1~ F30 iufra,
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]?runk enness thus may show that an apparent burglar had
no intention of stzaling?; or that an apparent suicide jumped
into the water when “*so drunk as not to know what he was
about?” The more complex the iutent required by the
definition of the particular crimne, the raore likely is drunken-
ness .to he useful in disproving the presence of some clement
rcqu_ls.iit.e to it; as by shewing that wounds were inflicted with
1o “intent to do gricvous bodily harm®’™ or that a false
pretence was made with no “intent to defraud.”

Let us finally note that the guestion **Was he drunk?” is
often® answered too definitely, as if there existed some s_*:;nu}e
standard .of sobricty. Intoxieation, it should always be ie-
ll?embered, is a question of degree, ranging from mere ex-
hilaration down to unconsciousness®. The man may be too
drunk to do this act properly, vet sober enough to vdo some
oth.er. Qur carliest legal standard of sobriety was over-
lenient; regarding a man as not intoxicated unless ~the same
legs which carry him into the house cannot bring him out
again,” (Dalton’s Country Justice, p. 27, A.D. 1635)5.

(4) Corporations,

Cor}?orations formerly lay quite outside the eriminal law.
Ifa erime were committed by a corporation’s orders, criminal
proceedings, for having thus instigated the oifence, could
only be taken against the separate members, in their p’ersona]

1 The Ktats v, Belf, 29 Stilex 316 (K. 8. C. 53).
o fleg. v. Moors, 3 (L and K. 319,
® Rew v, Meakin, 70, and D, 257 (K, & O 54}

Eapen?ally oftcnl when it is {not the Excuse but) part of the Crime. Itia
sm}.}i: .for mEFs&n-ie in thfe. varions petiy offences of being drunk (1) “in a
Pl]:l) ie plau':‘:e, {27 “on licensed premiscs,” {3} “and incapable,” {-lrll “and

- e T | . A LRt E E
L.l\_.OTdE'T‘]}',“ (5) “in charge of a carriige” {eg. a motor-car), (6) “'in charge
of _lo;a]dcd nrlear;ns. P73 in charge of & child under seven.”

* Hence the fanilisr division into four snceessiv s

¥ E csglve stagoes— e, bellio
lachremose, conratose, i jocose, betlicose

§ 1T - ail “ . ]

. 1\1:- lm_agj audlthat an aceused ML may somelimes te heiped towards
c::n: a L:} th.e fact of his Ihavmg heen drunk even on some occasion sub-
.E.l;e-_l.n__r:r to ihe date of the crime in question. For it may alford an innocent
}_3]1;.Ammori of c.undluct- that otherwise would suggest a conscicusness of
cuilt: as where, on being arreated, he has nade onirue st v

el x o £ . 8 na hirde atatanes 3
refysad to make any stalement al all, ) s or has
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capacitics, and not against the corporation as itself a guilty
person’. This was a consequence of the technical rule that
criminal courts expected prisoners to stand at their bar, and
did not permit *“appecarance by attorney?” But it was
further supported also by more scientific considerations,
which the Roman law had anticipated and aceepted?. Lt was
urged that a corporation, as it had no actual existence, could
have no will; and therelore could have no guilty willt. And
it was further urged that, even if the legal fiction which gives
to a corporation an imaginary existence may be stretched so
far as to give it also an ima ainary will, yet the only activities
that could consistently be ascribed to the lictitious will thus
created, must be such as are connected with the purposes
which it was created to accomplish. If so, it could not com-
pass a crime; for any crime would be necessarily wltra vires.
Moreover a corporation is devoid not only of mind, but also
of body; and therefore incapable of the usual eriminal punish-
ments, *Can you hang its common seal?” asked an advocate
in James IT’s days (8 St. Tr. 1138).

But under the commereial development which the last two
generations have witnessed, corporations have become 30
numerous that there would have been grave public danger
in continuing to pevmit them to enjoy this immunity. The
various theoretical ditficulties have therefore been brushed
aside; and it is now settled law that corporations may, in an
appropriate court, be indicted by thc corporate name, and

1 . Pollock and Maitland, 1. 473, 64l

® Tt the King's Bench allowed corporations indicted before itself to appesar
by attorney; hence they beeams able 5o to appear ut Assizes (28 T, L. R.
157). The Criminal Justice Aet 1025, s. 33 (5] will pesit them s to appear
even at Quarter Sessions. By & 40 of the Summary Jurisdiction Act, 1879,
corporationg may now appear by attorney at Petty Sessionsg,

* Yet ihe theory of Germanic law inelined the other way; as our English
institution of Prankpledge [Stubbs' Const. Hist . 61%; may serve to remind
us. Cf. Maitland’s Potitical Theories, p. IXXIX,

t Hence, even in civil actions, doubts were long entertained as to the
possibility of holding » corporation liable for those Tarts in which express
malice™ i necessary. Uontrash dbrath v. N.E. By. Co. (L. B 11 A, G 247)
with Cuter v. Freetk (27 T, L. R 467}
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that fincs mav be consequently inflicted upon X
proljert.}’. The innovation was introduced arizoﬁr:th?);(zi?::';f;
a }ilstinction between oflences of non-feasance and those of
m?s~f.easam-.e; on the eground that whilst, in the case of a
c-.rmnn‘ai }11.is-fcasa11cc, the servant or agent who actually ciid
“nhe. criminal act could always be himself indicted, no such
11ndlci;mcnt would be available in the case of a non-feasance;
for the omission would not be imputable to any individuai
agerlt ‘but solely to the corporation itself. Ilence, in 1840
an indictment for non-feasance, in omitting to 1'epe;i1‘ a h'igh:
way, was allowed against a corporation, in R(g v. Birmingham
fz;:iri'- Gloucester Ry, Co.t Soon alterwards, in the case of R:g. v.r
l,ke. Great North of England Ry, Co.% an iodictinent wus
simtlarly allowed even [or a mis-feasance, that of actually
ohr?tructing a highway. And the prineiple has received legis-
latlve. gpproval. Yor the Interpretation Aet, 18893, prm-‘i‘:it.':%
'l:h:%t in the construction ol cvery Stafllttll‘;"' ena.e;ﬂmcﬁt re‘-
lating te an offence, whether punishable on indictment or (.m
sumnary .con\'iction, the expression ~* person”™ shall, wnless o
contrary intentivn uppears, include a body corporate. The
gravity, or the nature, of an offlence may he suflicient to shew
that the f‘ramers of the ¢nackment agai"nst it eould not have
E?io‘:}?;“:;‘;e;t]:nl of regurding bodies corporate as eapable
Tf‘hus the fact that a corporation cannot be hanged or im-
Rll:zlr;,(c)]:d :l(;t]? ;iw:iht?obtéhe rstrlg_e ol its eriminal liability.
: 3 prosecuted, as such, for offences
?\']ll‘cl'l can be punished by a fine® Thus, whilst it can be
indicted and fined lor a Libel published by its order, it (.’.annul:

1. e @ D 3

: i-'i\ aiuqu,.”,_?\. 5.__[323, . oA and (N8 315 (K860

; :). c}}l{ 5 ‘.AIL't. o B8, 2, Pearks v, Waed, T, Ro1T002 2T, B
e _lLr ‘E.,UIhmll.LE'd f-:)}‘ lt:lﬁ.l (14 Cr. App R, 131 so the Criminal Justive
Act, 923, s 33 (1), substitntes from Juue 1, 1924, an order empowering
L_lg proseentor to present & Lill to the prand jury, . * -
o :.t.-‘ulc% though n]zlflsla ughter is finable, a enrporation cannot be indieted
o it. nor l.r:rl auy other crime that involves personal violence (¢, assault t-::lr
i) or that is a felony, See Rex v Corys T K. 118273 1 K. B. §10

ks 5
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be indicted for a burglary, or any other offence which is too
grave to admit of being visited by a merely pecuniary penalty.
If any crime so heinous be committed by the orders of
corporation, the various persons by whom it was ordercd
must be indicted individually in their own names, and pun-
jshed in their own persons. It must be remembered that they
arc also liable to be thus individually indicted. even in the
case of those less heinous offences for which their corporation
might itself be indicted ; for % becomes indictable only through
the fact that a wrong has been instigated by them. '
1L Where the will is not directed to the deed.

This state of mind arises from mistake or some other form
of ignorance (e.g. taking from the hat-stand jn vour club
another man’s umbrclla in mistake for your own).

Our criminal law often allows it to afford a good defence;
as shewing, even though there has been an acius reus, that
no sufficient mens rea preceded itt. But such a defence can
only arise when threc conditions are fulfillec.

(1) The first condition is that the mistake must be of such
a character that, had the supposed circumstances been real,
they would have prevented any guilt? from attaching to the
person in doing what he did. Therefore it is no defenee for a
burglar, who breaks inte No. 5, to shew that he mistook that

house for No. 6: or did not know that ninc o’clock (see
p. 176} had struck. Similarly, on an indietment for agsaulting
o constable “in the discharge of his duty,” the fact that the
assailants did not know ol his official character will not exeuse
them. On the other hand, it will be no offence® to lay violent
hands upon a person, whom you reasonably, though mis-
takenly, suppose to be committing a burglary®. The cases of

1 Yet, in civil law, ignorance that o irl is & Ward of Court is no defenee.

for the contempt of conrt commitied by marrving her: L. R [140072 Ch, 260.

2 Ag to whether this means legal gmill or moral guilt, see p, 42 sugen

5 As to the killing of a supposed dead man by one who imagines himself
to have afready murdersd him, see three Indian cazrs where il was held not
to be murder; L. Q. R, xxxvL 7.

3 Berv. Levett, Cro. Car. 536 (K. &, C. 26). Similarly where a friend, pre-
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Ia’tz v. Prinee and Reg. v, Tolson, which we have already
discussed (supra, pp. 41, 48), afford important ﬂluStI‘éltiOHS
of this principle,

(2) A further condition is that the mistake must be a
reas?nable one. This will be mainly a question of fact; hut
the jury may be assisted by the judge’s directions as tos mis-
takes that are clearly reasonable or are clearly unreasonable
One of the former class is mentioned by Sir ):Iichacl l*‘oster"
A man, belore going to church, fired off his gun, and left i‘;
emnpty. But during his absence some person went out shooting
“‘ith.the gun; and, on returning, left 1t loaded. The owne:
(i touchiod the Biagen The gon et off. an Kied b

i o : 1t off, and killed his
wilte, who was in the room. Foster held that the man had
'rf:ason able grounds to believe that tlic weapon was not loaded
The case might well have been olherwise if weeks, instead og
hours, had elapsed between his firing off the gun and hiw.
subsequently handling it without taking any i)ains to S(,e
whether it had meanwhile been loaded a-,t_,rainz. Similarly in
an .-\r.nerican case?, where a constable was charged with
arresting a man unlawfully, it appeared that the ﬁmn had
fa?len down in the street in a fitd, and his friends had first
tried to revive him by administering whiskey, and then had
gone away to seck help, The constable was acquitted; for the
fact that the man smelt of whiskey afforded reasonable
ground for supposing his insensibility to be due to intoxi-
cation {a lawful ground for arrest)?,

EuvaL 4 Mot (Tastons Medioal urisp. Lo od . S0y PO

 Foster 265 (K. 8. . 27). o
],_T{Ihfli:% i;ps{ak\.-,qu’ ér e]a,) lj]‘2 Cox FJ? (K. 8. (.'" 28) and f_{‘.ﬁe Stute v. Hardie,
un unl; Is 64 “.-as' ;mi ]:m;o:l,a:l:;ra where a miztalken belief that the fircarms

’1 Cannoricealth v. Preaby, 14 (iray 65,

I_r).rh;rmgms.h epilepsy from intoxication is a difficult task; the polier
are alten censured most unjustly for failing to achieve it
L vom shoot a house-pigeon, faneying it to be a wild one, the mistake

will not exeuse, The bird is net, | - 1 1 i
N xeuge, 5 {ag a crow is), obricuel 1 ;
ool at your visk. L. K. [1421] 2 K. B, 661, > v se e

Ln
|
[
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But no belief which has now come to be current}y regarded
as an obsolete superstition can bhe treated as a mistake siuﬁ"i-
ciently reasonable to eseusce a crime. Thus in 1880, at L.-l(?n-
mel, a woman who had placed a child naked on a hot shovel,
in the honest belief that it was a deformed fairy sent. fJ.S a
substitute for the reul ¢hiid (who would be restored if the
changeling were thus imperilled), was convieted and sentenced.
o, in 1893, again at Clonmel, werc men who had cansed Ehc
Jeath of the wife of one of them by holding ber over a ¢,
and searing her with a red hot poker, i the honest expecta-
tion of thereby exorcising a demon that was sup}_)osed to
possess herl. And even people who break thc.]aw in conse-
quemnce of & belief that they ave obeying.a Di\-*u']c‘con.lmh?nd,
are legally regarded as actuated by a mistake thch is “un-
reasonable.” Tllustrations are atlorded in America by the
prosceutions of Mormons for polygamy*; aI}d in E{lgland .b}?
the prosecutions of the “*Peculiar Pecple” for w1t-hh.01dmg
medical aid from their sick children. At the same time 1t
must be remembered that some religious delusions may be of
so extreme a character as to be evidence of insanity, and to

alford a good defence upon that ground®. .

(8) The final condition is, that the mistake, however
reasonable, must not relate to matters of law but to. 11'1:'1'(1;(31.‘5
of “fact,” For a mistake of law, even though ine\'ltah.le, i
not allowed in England to aflord any cxcuse for C].:‘lll'l(:'i.
Ignorantia juris neminem excusat®, The utmost effect it can

' Tn 1894 an Indian sentinel was ccun\-ictetll ‘in Canada who had kflkrd. a
man wndst 1he belief of his being an e\'ill s_?u"ﬂ- thal would attack hunlan
Leings; Fey. v. Machelequonahe, 13 Oflt,a.I‘JLO _d*'JQ,‘

2 Reyrols dertes, 98 UL 5. L_hf 'kl‘\. ‘* C. i‘%]}. -

8 Rex v. Hadjichd, 27 Sr. Tr. Cempare Codw Pap. CLIV, 33.:. .

¢ But T know of ne orted decision w}_uuh r:xt.f-u_ds t-hlls rale 1o !1.16.—9
mmnivipal byelaws, Bothin England a.ncll in the Tuiled Stau_p.s c_Pm;e‘f_E T,
Woaring, 69 N, Y. 2500 5 judge would require I(rgal prootf of a b)-c-lm_r e rJTti
cnforeing it. Fhould the law attribute to ordinary people s greater lega

nowiedme tha the judge? )
Ln;)\i?!';;l Etr{rik;a 1‘}'0"111_ f-‘]:hé-.]'ustiﬁmﬁnm that wiay -b?'. [Fored for t1r1_1s ;r_‘?'eri.g
sule, or Austin's v wlence, Tert. XXV, and Mariby's Ea‘e.n!cn.a_ofri.::i?ﬁi
geca, 269, 270, Perhaps after sonsidering them all, the student may st

g v, Uaiied
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ever have is that it may occasionally, Jike drunkenness, rebut
the existence of the pceuliar form of menrs rea which some
particular kind of eriwse may require. Thus larceny can only
be committed when & thing is stolen without even the appear-
ance of right to take it; and, accordingly, & bond fide and
reasonable mistake, even though it be of law—like that of a
woman who gleans corn in a village where it is the practice
to do so (infra, p. 203)—will afford a sufficient defence.
Similarly a mortgagor who, under an invalid but bond fide
claim of vight, damages the fixtures in the house which hé has
mortgaged, will not be guilty of “malicious™ damagel,
Apart, however, from such exeeptional offences, the rule
which ignores mistakes of law is applicd with rigonr. A sailor
has been convicted of an offence that had been forbidden
only by an Act of Parliament of which he could not possibly
know, since it was cnacted when he was far away at sea, and
the offence was committed before the news of its cnactment
could reach him? Frenchmen, who had acted as scconds in
a fatal duel here, have similarly been committed for trial on
a charge of murder, although their own land practised duelling
and they did not know that English Jaw forbade it®. Italians
have been punished in London for keeping lotteries, in spite
of their urging that in Ttaly cvery little village possesscd a
Iottery sanctioned by the State, and that they had no idea
that the English law could be different. It is therefore easy
to see that a veterinary surgeon’s mistaken belief that an
operation, which he knows to be painful and purposcless®, ig

eed compelled, with the lute Prof. Henry Siduwick, to re ard the rule as
“nnt a realization of ideal jastice, bal an oxersis v's vight of self-

sservaiion.”  Fur the milder prineiples adopted in Roman law sce
: s Digrst, xx11, 6, and Lindley’s Jurispradsice, po 24 and App. xix.
U ey, v Croft [1338] 0 G € Bess. Pap, oXE 202,

& Fer v, Budey, Round B 2000 of, w6 J0PLT

S Frarconefs Case, 1B, and Bo 10 Freach Faw forbide it, bub not Fronch
oniuion and enston.

¢ Iy England dishorming adelf eatrle without an anacsthetie was illegal
{Ford v, Wilsy, L, R. 23 (. B. D. 205 wlhen still feval in Seotland and
Treland; see now § and 10 Geo. V. e 54, 1113 an ewbarrassing but unsetiled
quession whether the Jewish mode of slanghtering cattle is illegal in Lnzland,
A byelaw fuvouring it was issued by the Ministry of Health in 1822,
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neverthcless unpunishable legally, will afford him no defence
for performing it.

These mistakes are reasonable enough; yet they afford no
oxcuse. Nor would they do so, even if the prisoner could
shew that he had taken pains to cbtain a lawyer’s advice
and had been misted by it. Still less, thercfore, can any
excuse be conferred by legal errors that arc unreasonable.
Such are apt to occur in connexion with the crime of Bigamy.
In = trial for it, which I witnessed at the Central Criminal
Court in 1883, not only the prisoner himself, but also his first
wife and all her family, had belicved his marriage with bher
to be void, becanse the wedding-ring was only of brass and
not of gold®.

But although mistakes of law, unreason able or even reason-
able, thus leave the offender punishable for the crime which
he has blundered into, they may? of course afford good
grounds for inflicting on him a milder punishment?,

TI1. TWhere the will is overborne by eompulsion.

(1} Public civil subjection. This rarely affords any defence
in English law. Thougl the King can do no wrong, cither
civilly or even criminally—-or, rather, because the King can
do no wrong—his subordinates pust be held strietly aceount-
able for any wrongs they may cominit on his behalf, Henee,
it a soldier or sailor or constable unlawfully does violence 1o
anv one, he cannot plead as a defence merely that he was
ac’E.ing under orders from his superior officer, or even from
the King himsell*

L (e female bipamist tried in 1920 had been azsmred. by the authorities
of the asylum i whicl hor meurably insane bushand had becn confined for

eleven veara past, that his inc urableness had set lier legally free to marry
again; a man, tricd alse in 1920, Lad honesty believed that hie wile's clope-

wient with an adulterer had i g fuctn digsolved the marriage, A freguent ereor -

ig that o mere decree nisi effects an immediate diseolution; ef. p. 305 infro.
= Fsperially in the cuse of u forvigmer; 13 Cr App. BB
2 CF 7O, and P. 456: p. 130 . infrai and L. R.O[1025] 2K B atp 1245
3 Ipfra,p 76; of. Pollock on Torts, oh. Iv. = 1: and Kenny's (ases on Tort,
pp. 1226, Bee Hallam's Constitutional History, eh. Lop.o 3. and ch. viL.
v 826, ag tu this peunliurly Eoglish check upoi ruyval authority.
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Of course such orders, when net obvigusly unlawful, may
be relevant to his defence under some more general rule of
law. They may give him such a “ claim of right!” as renders
it no larceny for him to appropriate another man’s goods; or
stich grounds for supposing the surrcunding circumstances to
justify his conduct as will render this Mistake of Tact? a valid
defence.

And, more than this, by a special rule as to I*ublic Sub-
jection, a mistake even of Law may aflord a delence to a
public servant who has obeyed unlawful orders under a reason-
able (though mislaken) belief that they were lawful. Thus
when viclence is exercised by a gaoler or hangman in carrying
out an invalid scntence, then, though the violence was
eriminal, vet if the Court which passed the sentence had
jurisdiction over the offerce, and the sentence had all reason-
able appearance of validity, the man’s public official sub-
jection affords him immunity?,

There is not yet, however, any conclusive Fnglish anthority
for extending to the military and naval forces the degree of
immunity which the common law thus concedes to gaolers
and other civil functionaries. A marine who, to obey orders,
shoots a boatman who insists on rowing up to the ship, will
probably be held* not guilty of murder il he knew that the
orders were given lest the boatman should promote a mutiny
on board; for such orders he might reasonably suppose to be
lasful. Yet he clearly would be guilty if he knew them to be

¥ lafra, po 204 t Supra, p.o OB

2 g (oke 68; 1 Hale 406: 1 Hawking, ch, xxvimn; § East P. (% 331, Heethe
authorities cited in Marks v, Frogley, T. R [1808] 1 @ L. at p. 404 Cf
30 and K. 199, No leas a judge than Willes, ., an the teial of a fireman,
named Trainer, for manstanghter by a vailway accident, laid it down (The
Timea, Aug. 4, 1804) thab “in @ critninal case an infevior oflicer st be
Lld justified in obeging the diren liona of a superior that ate not obviously
improper or contracy to law.” And he held this to extend even to a fireman’s
private oblization to obey his engine-driver.

+ Rax v. Thomus (Ruassell on Crimes, Sthed., p. 774 (1. 4 I" and F. 763,
§05; andd L, B. [L895] 1 Q. B, at p. 4043 Kep. v. Smith, 17 Cape of Gocd Hope
Fil, K. 8. (L 00 Rexr v, Bekler, 18 Bouth African Law Journal 4315 und
stephen’s Hist, Cr. Low, T 205,
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given from a mere desire to keep the ship agreeably isolated.
The official British Manual of Military Law admits it to he still
“comewhat doubtfil” (ch. vimr, par. 95) how far a superior
officer’s specific command, even one not obviously improper,
will excuse a soldier for acting illegally. But the courts of
the United States have repeatedly refused to recognise any
such excuse at all; and insist that a soldier or sailor cannot
plead his commander’s orders as a defence unless they not

merely secmed to be legal but actyally were sol, Sce United

States v. Jones (3 Washington 218); Conomornpenith v. Biodgett
(12 Metcalf 36); and United States v. Carr, 4.0, 1872 {1 Woods
480). This extreme American doctrine is ridiculed by Freneh
jurists as ““la théoric des bajonettes intelligentes.”™

Private civil subjection has been of more frequent im-
portance than Public, as a delence. It never afforded exemp-
tion to servants or children who eommitted crimes at the
instigation of a master or a parent. Only in the case of con-
jugal subjection did it cver amount to a delence. For if a
wife? committed an ordinary felony-in her hushand’s actual
presence and by his instructions, the common law raised a
priméd facte presumption that she had committed it under
such a compulsion as to entitle her to be acquitted; cven
though there were no prool of any actual intimidation by
him. (Yet for any crime committed by her when he was not
actually present, his previous orders ov threats would afford
her no more excuse than those of any other instigator? would
do.) This presumption of coercion never applied in mere
non-indictable offences. But it extended {so the majority of
writers? assert) to all misdemeanors. except those that are
connected with the wanagement of the house (for in that
matter the wife is assumed to be the person chicfly active).

I For the diflerent views of English, Scotch, American and Routh Afrizan
courts sce (he cases o K8 O pp, 8962

2 Npt a mere concublue; fer v, Conrt, 7 Cr App. L 127,

3 Cf op. 74 infra

4 And so Tord Birkenhead's comumittee of 1822 reporied. CL Rep. v
Torpey, 13 Cox £5; Dep v, Smith, 12 Cr App. L.z,
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And it extended to most {elonics?, e.g. to burglary, larceny,
forgery; but not to felonies of extreme gravity, such as treason
and murder. Still, as we have said, this presumpticn of sub-
jection was only a primd facie one; rebuttable by proof that
the wife touok 5o active a part in the crime as to shew that her
will acted independently of her husband’s®,

"The singular privilege thus accorded to the wife, vet denied
to the child, admits of a curious historical explanation.
“Benelit of elergy “—the right? of any man, who conld read, to
escape capital punishment—was denied to women until 16921,
Jience, whenever a man and his wife were charged with jointly
comnitting any felony, the man, if he could make a semblance
of reading, would get off, whilst the woman, though probably
the less guilty of the two, would be sentenced to death, This
injustice was evaded by the establishment of this artificial
presumption of eonjugal subjection,

The Criminal Justice Aet, 1923, abolishes this anomalous
delenee, as from June Ist, 1926, It provides (s. 47) that
“Any presumption of law that an offence committed by a
wife in the presence of her hushand is eommitted under the
coercion of the husband is herchy abolished. But on a charge
against a wife, for any olfence other than treason or murder,
it shall be a good defence to prove that the ofience was com-
mitted in the presence of, and under the ccercion of, the
husband,”

It may perhaps be convenient, though not strictly relevant, ,
te mention here that theve ave a lew cases in which even an
act itself, otherwise eriminal, that has been done by a wife,
will cease to be reus becanuse of its connexion with the relations
between her and her husband, Thus, if a husband who has
committud a evime is reccived and sheltered by his wife, she
(see p. 89 infra) is nol regarded by the law as becoming by

t Welpng 31 (K. 8. €. 86). Tn 1881 Cave, T, aliowed it in avson,

Y feao v, Cruse, 3 Noody 53 (K. 8. €, 66}, 8 Fafra, p. 486,

Y Henre under Charles 1T and Jumes L, though (just as now) few women

vere tricd, T find them form about two-sevenths—sometimes even a majority
0} 1hose gentenced to deafh at each (d Bailey sessions.
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such “bare reception’ an accessory after the fact {or a par-
ticipator in his treason); for she is bound to receive him,
Again, in consequence of the conjugal unity by which the
marricd pair are —for some purposes—regarded in law as
coustituting only a single person, no eriminal agrecment to
which they are the only parties can amount to the erime of
conspiracy p. 289 (see infra); for a conspiracy nceds two
conspirators. And, similarly, a libel published against a hus-

hand by his wife, or one against a wife published by her

husband, constitutes no offcnee®.

(2) Duress per minas 1s a Very rarc defence; so rave that
Sir Jamcs Stephen, in his Jong forensic experience, never saw
a case in which it was raised. Consequently the law respecting
it rernins to this day both meagre and vague. It1s, however,
clear that threats of the immediate infliction of death, or even
of gricvous bodily harm, will excuse some crimes that have
been committed under the influence of such threats. It is
impossible to say with precision for what crimes the defence
will be allowed to avail. Tt certainty will not excuse murder.
Yet it may excuse the still graver offence of treason, though
only in its minor forms: as where a prisoner shews that under
pain of death, or of some physical injury falling little short of
death, he was foreed into giving some subordinate assistance
in a rebellion. But he must shew that the compulsion con-
tinued throughout the whole time that he was assisting; and
that he did ne more than he was obliged to do; and that he
desisted at the earliest possible opporlunity® Moreover,
according to Sir James Stephen, this defence iz admissible,
only where the prisoner has been threatcned by a plurality
of persons. Yel it would seens, on principle, that two persons
may difler so much in strength, or in weapouns, that a degree

of compulsion sufficicnt to excrpt may have heen exercised

L Beg. v. Lord Mayor of London, L. R.o16 (. 18 D, 77

2 For v, Mottrouther, Foster 13 (K, 8. C, 58). Cf. supplics, or tranzport-
service, requisitioned by an occupying Tuvader: Westlake's Fnlernationul
Tew, I O6; Hex v, e Joger, 22 N, I.. . 62 (South Afriea}.
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by one of them over the other, although there was but this
single threatener.

Fears of some lesser degree of violence, insufficient to
excusc a crime, may nevertheless mitigate its punishment.
Wherever there are two criminals, one of them is ulways to
some extent in terror of the other. In such a case the timid
rogue will usually deserve a less severe punishiment than his
masterful associate,

(8) Necessity. The fact that a man who has inllicted harm
upon another’s person or property, did so for the purpose of
saving the community {rom a much greater harm, has from
carly times been reeognised as a defence in civil actions,
brought to recover compensation for the harm thus inflicted™.
It is admittedly no tort to pull down houses to prevent a firc
from spreading?, or to enter a person’s house to put out a
fire. It would therefore scem natural that such necessity
should be still more readily admissible as a defence to criminal
proceedings., For in them the object is not to compensate
mere loss but only to punish actual guilt (which here secms
almost or altogether absent); and punishment itself must
fail to attain its great objcct, that ot Dcterrence, in those
cases of neeessity where the evil it threatens is less than the
evil which would have been suffered if the crime had not
warded it off, So a person who commits some trivial offence,
for the purposc of saving lile—who goes at night, shall we
say, on a lampless hicycle to fetch the [irc-cngine—might’
seem to have a valid legal excuse. Yet though theoretical

writers have been willing to aceept this ground of defence,
there is no English case in which the delcnce has been
actually raised with success, Yet Lord Mansficld gave an
obiter dicium that even an act of treason, like the deposition
of a colonial governor by his Council, might, in some circum-
stances of public danger, be justilied by its necessity®, It has

! For necessity as a civil defence, sce Pollock on Torts, 6th ed. p. 163

¢ Dyer 365, Bee Kenny's Sclset Cases on Toris, pp. 161-170,

% Rex v, Stration, 21 St. Tr. 1222, The correctness of this dictum was
conveded by Lord Coleridge in ey, v. Dudley (see next pagel.
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always been thought that if provisions run short during a
voyage, the captain of the ship commits no larceny by breaking
{nto the cargo to feed his crew. In Gregson V. Gilbert', which
was an action on a policy of marine insurance to recover the
value of a hundred and fifty slaves, who had been thrown
overboard during a voyage because the casks of water were
running short and a hundred slaves had already died of thirst,
no doubt was suggested, either by the Court or even at the
bar, as to extreme necessity being capable of excusing even
so awful an act as this, But there the question of criminal
liability did not directly arise; and now, since Reg. v. Dudiey,
it scems that the criminal law would concede no exemption,
on the ground of necessity, for such an act of homicide.

Clearly no such defence can be accepted in any case
(1) where the cvil averted was a less evil than the offence
committed to avert it, or (2) where the evil could have been
averted by anything short of the commission of that offence,
or (3) wheve more harm was done than was necessary for
averting the evil. Hence it s seareely safe to lay down any
more definite rule than that suggested by Sir James Stephen,
viz. that “It is just possible to imagine cases in which the
expediency of breaking the law is so overwhelniingly great
that people may be justilicd in breaking it; but these cases
cannot be defined beforehand®.”

In the only Fnglish case wheve this delenee has been ex-
pressly raised, it failed?. Three men and a boy eseaped in an
open boat from the shipwreck of the yacht Mignonette. After
having passed cight days without {ood, the nien killed ihe
hoy in order to eat his body. TFour days later, they were
rescied by a passing ship. On their arrival in England, two
of Lhe men were tried for the murder of the boy. Lord Bacon
had suggested {Maxims, v} that if two shipwrecked men were
clinging to a plank which was only sufficient to support onc.
and one of them pushed the other off, he would be exempt

1 3 Douglas 232 2 ffist, Crim. Lear, 11, 109,
a Ity v. Dudley and Stephens, L, B 14 Q. B Dno273 (K8 C 8l
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from any eriminal liability, beeause his conduct was necessary
to save his lifel. But the Court of Queen’s Bench declared
emphatically that there is no general prineiple of law which
entitles o man to take the life of an innocent persen in order
to preserve his own. The court appears to have been willing,
if neeessary, even to overrule Lord Bacon's dictum about the
plank; but Sir.J. Stephen considers that their actual decision
docs not go so far as to overrule it. For, as e points out, the
acensed man does no direct bodily harm to the other, but
leaves him still the chance of getting another plank; whereas
in the Migronctie case the boy was actually killed, and more-
over by men who did it for the sale of avoiding a starvation
which the jury only found to have been otherwise *probable,”
not otherwise “inevtiable®.”

The delence of necessity, however, can only be important
where, as in capital offences, there is a prescvibed minimum
of punishment, For in all others every English judge would
take the extremity of the offender’s situation into account,
by reducing the sentence to a nominal penalty®,

Yet where immediate death is the inevitable conscquence
of abstaining from commiitting a prohibited act, it seems
futile lor the law to continuc the prohibition, if the object of
punishment be only to deter. Yor it must be ustless to

1 Hale's Pleas of the Crown, 54, Much legal controversy was aroused in
France in 1898 by a judgment at Auiens which adopted Bacon’s lenient
prineiple: for Hale’s view is morve generally ado pted by IFrench judges.

® 3tephen, Pig. Or, Luw, Art. 33 He also muintains thal the circum-
stances of Reg. v. Pudley distinguish it from many cases in which there is a
chrice of evils: for instance, whete an aceoucheur finds it neesssary to desiroy
a child at the approach of birth in erder to save the mather {an act that iz
never made the subject of a prosecation). Still more is it diztingnishable
from those in which the guestion is not which one shull live, but whether
any »aall live; ag wlere three monntaineers are roped together, bat 1wo of
them slip, and the third euts the rape to save hirnself from beiny dragged
to death with them. See Plowden L3 for a prisouer's escaping from a
hurcing gaol, te saee his Life.

¢ But in continental countries {wherc a minimum iz frequently seb fo
punishrments) the neeessity of averting grave bodily harm is often raised as
o defence. See the penal codes of Italy (2. 49, Germany (5. 34), Hungary
‘2, 504, Rwitzerland (5. 40), Bpain (3. 8 (107}, Belgium (2. 71},
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threaten any pumishment the threat of which cannot have
the offect of detcrringl. ITence, perhaps, it is that in the
United States the defence of Necessity scems to be viewed
with favour?

To these three primary groups of cases {sec above, p. 49)
where unquestionably a criminal act gocs unpunished for Jack
of the nceessary mens rea, Blackstone (1v. 32) adds a supposed
fourth one: “Where the will is too parfect to do wrong.”
For, by a totally unnecessary legal fiction, he aseribes the

King’s unquestionable immunity from eriminal liability to

an imaginary * perfection” in his will, which Blackstone sup-
poses to render him incapable of mens rea. Dut it is clear
that our law docs not really regard the King as ineapable of
committing crime; inasmuch as, though it will never punish
him, it would readily pun ish, as an accessoty before the fact,
any evil counsellor who might prompt him to a erime. The
King has indeed himsclf an exenption from Hability; but it
is sufficiently explained by the absence, in our Constitution,
of any tribunal possessed of jurisdiction to try him. It is
thus a mere matter of adjective law; and not the result of
any fletion in our substantive law,

But, whichever hc the proper branch of law to class it
under, the excmption itsell is dictated by a wise policy.
Almost every nation has considered it necessary to clothe its
Chief Magistrate with this immunity. (It is true that in the
United States the personal responsibility of the President for
any crimes he may commit is fally recognised?®; but the
particular circumstances under which the States framed their

1 At a court-martial held {The Temes, July 28, 1503] in consequence of a
collision, it was shewn that naval digeipline regards even disobedirnee 1o an
Admiral’s orders ag heing excusable by neceasily, ey, the paramount necessity
of unt endangering the safety of a ship.

: Commoravealih v. Brogks. 08 Mags, 431: State v. Wray, 72 X, €. 2335

Nizon v Stete, 76 Indiana 524; Church v. .5, 143 UL 8. 459, lu Rice v.
Georgia (34 8. E. R 202) a man prosecuted for breach of a atatute that
forbade taking aleuhelic lignor to chureh, pleaded that it was necessary for
his wife's life that she should always have aleohol at hand, But the delence
was disallowed. a3 it was Lol ALCERIATY far the wife to g to choreh.

# Conslitution of U8, art, 20 & A CL fhe Federalist, no. 68,
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constitution sufliciently account for this unusual liability.)
At the trial of Charles I, even the Parliament’s counsel ad-
mitted! the correetness of a judicial dictum, of Henry VII's
time, that “If the King should, in passion, kill a ma;n. this
would be no felony for which to take away the King's life.”
The like immunity conceded to cvery loreign sovereign and
his ambassadors and their suites, whilst resident in this
country (ef. p. 93 0. infra), must he remembered®, In some
recent cases of the unlawful driving of motor-cars, it has had
practical results, ’

i 4 State Trials, 1084, Cf. Anson’s Faw of the Constitution. 1. 4, 453

2 Ball's Tuternational I,a.u_,-, . 4. 49, §0; Wesllake's Tnternational .Lr.z-w af
Peace, chap, XL In Lord Ualsbury's Lews of Fuglend the immunity of
{1?:1bas.=.adnra and their suites is asseried at v1, 429, 432; but denied at 1x. 243
1 }m}:' must not even be subprenacd as witnesses. 1o 1913 a secretarv—r;f-th(:‘
Danish embassy was drowned in the Thames; and the embassy '}'laimcd‘.
(_wi_‘th surcess) that no inguest eould be held on his bady. B

, Bea The Tt-:_nea' of Oct. 27, 1896, as to the kidna-pg;ing of Bun Yat Sen
{afterwards twice President of the Eepublic of China) in the London rosidlence
of the Chinese Tmporial Legation, ' - '

FSee Musmann v, Fagelke (L. B [1928] 1 K. B. 000 as to the conclusiveness
of a certificate from our Fereign Office about v perzon’s posaessing diplmuutir-'
nrivilege, ) X '

As to semi-soyvercign rulers, Hke the protected Indian princes, see St
et remey [15123 ers, 3 an princes, see Sathan



CHAPTER V
INCHOATE CRIMES

We have scen that where there i§ mercly mens 7ea. theve is
no erime at all. But though an acfus reus is thus neccssary.,
there may be a crime even where the whole of the particular
actus reus that was intended has not been consummated. Il
an assassin misses the man he shoots at, there is clearly no.
murder; but nevertheless & crime has been committed, For
ihe law will punish acts that constitute even a very early
stage in the preparations for an indictable erime.

Bul, just as the mere mens rea is not punished. so neither
are the earliest conceivable stages of the actus reus. There is
thus, as a general rule (Jeaving out of view, at present, the
anomalous case of L'reason, see p. 267 infra), no criminal
Hability wherc a wens red bas only been followed by somc
act that does no more than manifest the mens req. Liability
will not begin until the offender has done some act which not
only manilcsts his mens rec, but also goes some way towards
carrying it out. Threc classes of mercly incipient or inchoate
erimes proceed far enough to become punishable: Ineite-
ments, Conspiracics, Attempts,

(1) In Incitement, the act takes the form of soliciting some
other person to commit a crimet. This is a misdemeanar?,
even though that person never does commit the ultimate
crime thus suggested to him?, If he do commit it, the ineiter
beecomes still more guilty ; being Liable as an “aceessory belore
the fact?,” if the suggested orime be a felony, and liable as a
principal offender, if it he a misdcmeanor.

L Bex v. Higgins, 2 East 5 (K & (. B Bue thiz desired evims must
{exeeptina fow statutory cases) be an indictadlc ona, To ©counsel or procure”
the commission of & sinn-inidictable crime will, however, itzelf become o
petty offence if the offence coun selled come to bo actually commitied.

2 Punishable wilh fine and imprisonment.

8 Reyov, Gregory, L RCLC O, 12,77, Or even ronld not commit iy, provided

¢t the ineiter supposed that he could; B3 J. T TY * Infra, p. 57.
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{2} In Conspiracy?, the mere agreement of two or more
persons to commit a crime is l'cgal:dcd by the law as an act
sufliciently proximate to the contemplat(:d olfence to ;'enéler
these persons guilty at once of a crime. Kven a eonspirac,
1o do no more than ineite some one else to commit a eri y
would be eriminal, o

‘(3} Atempts constitute the most common form of inchoate
crime, They consist in some physical act which holpc; and
helps in w sufficiently “ proximate”™ degree, towards ‘mhl',rvin
out an indiciable exime that is coutemplated. But no atlz)stbréc%
test can be given for determining whether an act is sufficiently
l)l'OXI{I'lZ'I.tC to be an “attempt.” It is clear that mere Pre-
parations lor the intended crime, antecedent to the actual
n'.-(.)mm_cnc(:mcnt of the crime itscll, do not amount to an in-
dictable attempt? Thus if a man, who contemplates murder
buys a pistol and takes a railway ticket to the place where h;
expects to find his intended victimm, these are 111-ere acts of
pl‘ep&.mtion, too remete from the actual Perpetration to
covstltutc an attempt. But if, on meeting the victim, he
points the pistol at him and puts his finger on the trilc:,r,c:n;mi he
dlf)mf acts which are a part of the oflence of 111u1‘der—a,nd
5;11?111111'1_\-‘, of that of shooting with intent to wound—and cer:

tainly }vill amount fo an “attempt” to commit either of those
two erimes. And if a death by only & slew poisoning be in-
tended, yet the administration of ¢ven the first dose {(weak

and non-fatal} is 2 sufflcient attempt?, o
So again, the buying a box of matches would not be an
act sulficiently proximate to the oilence of arson to constitute
au atterapt to comnut it; lor it 1s an ambiguous act, not
necessarily referable to that crime, or to any crime .a;: all
Ldnfre, poo 2890 In ow Conspiracy jf | g
.P\If:f:n;jcm&d atlnzed' not be alr)luf;:n‘hc{izjlrfijinin,mj;?,pzf 1':;1&111::‘1;2:31:1? :1}:3
, it probahly need not he a posgible ane, g, & eonspiracy o kil a

wan who really is already dead (zec Wills :
e 1_1[)}_ already dead (sec Wills, J,, 24 Q. B, D, at p. 421, hut of.

? Rex v, Robingon, Lo T’ 32K RECANNY i
m'lirleuu.c - l,‘c;nspira:; . . [1913] 2 K. B. 342, Yel they will often afford
4 Ree v, White, £ Cr. App. B. 257,

i
- &
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But, on the other hand, actually striking one of the matches
at a haystack, for the purpose of sctting fire to the stack,
would be a sulficient “attempt” to commit this arson. And
it will remain so, even if the match goes out—or is snatched
away from the prisoner, or is thrown away by him on finding
timself detected—before any bay has caught fire at all.
Another illustration of this dividing line may be found in
cases relating to the publication of seditious or defamatory
books. Merely to preserve such a book, even with a view to

publish it, is not an attempt at publication. nor is a journey

with the aim of procuring such a book? But actually pro-
curing it, with intent to publish if, would be

Tt was for a time thought that a person could not be con-
victed of an attempt unless the attempted act were possible.
“Thus for a thief ta put his hand into a person’s pocket which
happened to be empty, was not regarded as amo unting to an
attempt to commit larceny?, This doctrine has, however,
been definitely overruled?.

The offence attempied may itself be only an inchoate form
of erime. Thus a conviction may be obtained for an attempt
to incite, or an attempt to conspire®, But, as it is of the
cssence of an attempt to be itsclf mercly inchoate, it will be
a good defence To an indictment for an attempt if the prisoner
can shew that he actually completed the intended erime. For,
thereupon, the attempt became merged in the greater offence "

1 Reg, v, Taylor, 1 F. and F. 511, Cf infra, p 202 t Dearsley, 531

® Contrast, similarly, 13 Cr. App. B 111 with 11 e App. B, 1223

4 Reg. v. Colling, L. and (. 471. Nevertheless it was pnuighabic as au
“agzanlt with intent $o commit a felomy ™ (#nfra, p. 139).

s Feg. v. Brown, Lo . 24 Q. B. T 357; Rey. ¥ Ring, 61 L. 7. R. (3L )
116 (K. 8. C. 88, Nevertheless it may be that there are some forins of
Impossibilily which the law woold still regard a8 preventing an Atlempd
from being criminai, Thus, although shooting at & distant man with a pisiol

that will not carry far enough would be an indietakle atrempt. there iz zome,

autherity for saying that shooting al & post, which you misiake for 4 man,
would not be. See Rex v. Osbors (84 1 P. 631 Cf L. and C. 3764

& Or an attempt to ncite to congpite,

? Rex v. Higgins, 2 East, at p. 20, per Grose, J.; Reg. ¥ Merediih, 3 G
and P. 539, Similarly an incitement will merge in the eompleted eriuie.
But a Conspiracy will not; see p. 290 infra.
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and he must be reindicted if he is to be punished. If, howev
on the other hand, a man indicted for some erime’turn% cﬁft’
to have donc ne more than attempt i, it is now providéd by
statultel that he may, even on the original indictment be
convicled of the mere attempt; thus avoiding the troubl’e 3
a new indictment and a new trial, ) ’
_At eommon law, every altempt to commit any indictable
crime, whether that ulterior erime be felony or miqdcmeam:r'
is lts_elf a misdemeansr?; and is punishable wit‘h line an(i
1mp1:15011n1ent with hard jubour. But by statutes some
particular attempts have thomsclves been made l‘(’lo.uies:
thus, every attempt to wmurder is now a felony, and )unis.ll-,
able with penal servitude lor Nife?, , I 1

By an “Endeavour”
avour’” some act fegs than an Att i
mwieant; (20 Cr, App. R. 78), et B

; 14 and 15 Viet. ¢ 100, 5. &
Reg, v, Henaler, 11 Cox 570

¥ 21 and 23 Viet. oo 1} .
SR AT g 1L include attetmnn: :
euicide; see p. 114 infra, This does not include atterpts to comrit



CHAPTER VI
T} POSSIBLE PARTIES TO A (RDIE

CrimFs are often grouped by English lawyers into three
classcs—Freasons, Yelonies and Misdemeanors. In the gravest,
and also in the least grave, of these three, no legal distinetion,
cither of substance or even of form, is drawn hetween the
various recognised modes of taking part in the conumission
of them. For the guilt of even the slightest share in any
Treason is regarded as being so heinous that it is necdless to
distinguish it [rom still deeper shades of guilt. And, on the
other hand, no activity in a merc Misdentcanor is considered
heinous enough to make it worth while to draw a formal dis-
tinction between it and any less prominent mode of taking
part in the offence. Hence it & crime belongs to either of
thesc two opposite extremcs, all persons who arc concerned
in it in any way—whether by actually conmitting it, or only
by keeping ncar in order to assist whilst it is being com-
mitted, or merely by suggesting 1ts commission —arce indis-
criminately classed together by the law as being alike
“principals” in the offence,

But the intermediate group of crimecs, viz. Felonies, ap-
pearcd to be neither so grave nor S0 trivial as to make! it
useless to take some formal notice of the gradations of guilt
that arise from the variety of ways in which men may be
concerned in them. And in the case of Telonies these dis-
tinctions stil! coniinue to he drawn, though their practical
importance has now almost entirely disappeared. An aceuratc
comprehension of them is, however, still of great value to the
student as enabling bim, not merely in Telonies but also in
Treasons and Misdemcanors, to trace with precision the lines
at which the law ceascs to take notice of participation 1 a

L e Stephen, Mt Crom Forwe TL 231-41; Trgest Crime Lo, Aria
26-47: Polinck and Maitland, rn. 5075083
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erimme—the stages, in other words, where Complicity ends and
Immunity hegins. Four several ways of taking"part in a
{clony are recognised: (1} a principal in the first degree, (2) a
principal in the seeond degree, (3) an accessory before the
fact, (4) an accessory aller the faet,

(1) By a principal in the first degree, we mean the actual
olfender—the man in whose guilty mind lay the Jatest blame-
able mental cause of the criminal act. Almost alwavs, of
course, he will be the man by whom this act itsclf was done.
But occasionally this will not be so; for the felony may have
been committed by the hand of an innocent agenE whao,
having no blamcahle intentions in what he did, ineurred no
eriminal lability by doing it. In such a case the man who
instigates this agent is the real offender; his was the last
mens rea that preccded the erime, though it did not cause it
immediately but mediately. Thus if a physician provides a
poisonous draught and tells a nursc that it is the medicine to
be administcred to her patient, and then by her administra-
tion of it the paticnt is killed, the murderous physician —and
not the innocent nurse—is the “ prineipal in the Hrst degreel,”
Similarly, if « man sends a six-year-old child? into a shop to
steal something out of it lor him. the man himsell will be
principal in the lirst degrec in this theft. Thus if you hand in
to your master’s book-keeper a lying statement of moncy
natters, and he believes it and makes entry of it, vou a-rde
vourself indictable for the offence of *falsifying " the master's
account-books in which the untrue statement was so entercd®.
Even an animal may be employed as an “innocent agent.”
For, just as anyone who sets a dog upon people is himself
guilty of assaulting them, so any one wha should send his
trained retriever to purloin meat from a hutcher’s stall, mi ght
be convicted of the lareeny of the meat, as a prineipal in t-hc
first degree; and this, even though he were out of sight when
the dog took it. )

? kelyng 52 (K. 5. C.T0): Rex v, Neunders, Foster 371 (K. 8, ¢, 81}
t By, v Manley, 1 Cox 104 {KK. 8. C. 58). 3 Reg. v, Butf, 15 Cox 504,
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There may, of course, be more than one principal in the
first degree. Thus all the members of a gang of poachers may
have fired siultaneously at the keeper who has surprised
them. Or hoth the father and the mother of a little child
may have together concurred in starving it. And persons
may be thus joint principals in the first degree, even though
one of them commits his share of the crime in onc town
whilst his eolleague commits bis in quite a different one.

(2) A principal in the second degree is onc by whom the
actual perpetrator of the felony is sided and abetted at the
very time when it is committed. For instance, & car-owner
sitting beside the chauffeur who kills some one by over-fast
driving; or a bigamist's second “wife,” if she krows he is
committing bigamy. (In ealy law he “was not ranked as a
principal at all, but only as a third kind of accessory—the
accessory af the fact.) This subordinate principal may or
may not be actually present at the scene of the crime.
Instances of persons who aid and abet a felony at the place
itself! are afforded by the scconds in a prize-light which ends
fatally; or even by mere spectators if they actively encourage
such a contest even by mere applause. But a spectator’s
presence at a prize-fight does not of itself constitute sufficicnt
encouragement to amount to an aiding and abetting®, and
thevefore does not necessarity make him punishable as a
party to it. On the other hand, a man may cffectively aid
and abet a erime, and at the very moment of its perpetration,
without being present at the place wherc it is perpetrated.
Thus, when 4 is inside a house, committing a burglary, B
and € may be waiting outside it, ready to help him in carrying
off the plunder or to protect him by giving warning of the
approach of the police®. A prize-fight will usually have sen-
tincls thus on the alert. In a case in Olio. a man who invited

1 Reg. v. Swindall (K. 8. (L 745 conirast Rex v. Mastin (K. 5 O 770
“The surgeon who allends a duocl, to save the lives imperilled, atiends it &
a criminal™; L. R. 8 Q. B. DL at p. 536,

* Reg. v Coney, L. B. 8@ B. D), 534 Cf. 12 Cr, App. R. at p. 246,
5 Foster 350, Cf. Reg, v. Grifith, Flowden 87 (K. 8. C. 73]
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a shop-keeper to accompany him to a convivial gathering,
and took care to keep him agreeably occupied at it while
some accomplices broke into his shop, was held to have been
giving, even at the moment of the burglary, a sufficiently
effective assistance in it to render him a principal in the
second degreel,

An aider and abettor is only liable for such crimes com-
mitted by the principal in the first degree as were done in
¢xecution of their common purpose? Thus if burglars find
themseclves interrupted by the master of the house which they
have broken into, and onc of them shoots him, the other
burglar will be in no way liable for this murder, unless they
had jointly resolved to resist interruption at any cost.

(8) An accessory before the fact is a person who proeures or
advises® one or more of the prineipals to commit the felony?,
This definition requires from him an instigation so active that
a person who is merely shewn to have acted as the stake-
holder for a prize-fight, which ended fatally, would not be
punishable as an accessory. The fact that a crime has hecn
committed in a manner different from the mode which the
accessory had advised, will not excuse him from liability for
it. Accordingly if 4 hires B to poison €, but B instead kills
C by shooting him, 4 is none the lcss liable as accessory
before the fact to s murder. But a man who has coun-
selled a crime docs not become liable as aceessory if, instead
of any form of the crime suggested, an entirely dilferent
offcniee is committed. An cxception, however, arises where
the crime counselled was one which was itself likcly to eause

1 Breeae v, Stafe, 12 Ohio 146,

* Usually there is a purpse agreed on botween the two. Buf & man who
does something, whieh he knows will assist an intended erime, is lable as
aitlar and abettor, even though the main olfender ia unaware of this support.
See 13 Cr, App. B. 166

4 Even to khow that some crime, of a speeified kind, is intended, and to
supply the means that might he used in it, is not enough; instigation i
necossary: Rex v. Lowas, 8 Cr. App. 220, Cf E. and C. 161

4 Therefore there can be no aceessory before the fact in * voluntary™ (s.e.
unpremeditated) menslaughter. Sve p. 116 4nfra.
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this other crime that actually was committed; so if, when
A has hired B to murder €, B by mistake kills C’s twin
brother D instead, 4 may be convicted as an accessory to IF's
murder. Vet in Saunders’ Case’; where one man had insti-
gated another to give a woman a poisoned apple, but she
innocently handed on this apple to her child, who died from
eating it, there was held to be no such likelihood as would
render the original instigator an accessory to the murder of
the child.

The student should hotice that in criminal law the word

“principal” thus suggests the very converse of the idea which
it represcnts in mercantile law, In the former, as we have
scen, an accessory proposes an act, and the “principal”
carrics it out. Butin the law of Contract, and in that of Tort,
the “principal” only authorises an act, and the “agent”
carries it out2. Where the same transaction is both a tort
and a crime, this double use of the word may cause confusion.
TFor example, i, by an innkeeper’s directions, his chamber-
maid steals jewels out of a guest’s portmanteau, the maid is
the *“principal* in & crime, whercin her master is an accessory
hefore the [aet; whilst she is also the agent in a {forf, wherein
her master is the " prineipal.”

As we have already seen, 1o participate in a treason or a
misdemeanor in cither the sccond or the third of the modes
now enumerated would eonstitute, not only an act of crime,
but an act which the law does not distinguish (as it does in
the case of felonics) from that of the * prineipal in the first
degree.” It is wholly immaterial, for all fechnical purposes,
whether a misdemeanant was principal at the fact or before
the fact.

(4) But the accessory afier the fact stands in a fourth and
remoter degree of complicity, which in the case of mis-
demeanors® involves no criminal responsibility at all. An

1 Plowden 473; Foster 371 (K. 8. C. 81
2 South African lawyers use the terms thua, even as to Crimos.
3 Or of the petty offences punishable summarily,

v1] Accessory afier tie fact 29

accessory of this species is a person who, knowing that a
felony has been committed, subsequently shelters or relicves
one of the {clons {even one who was a mere accessory) in such
a way as to enable him to elude juslice, He may do this, for
instance, by concealing a fugitive murderer in his house or
supplying him with the means of escapel, or by helping 2
convicted murderer to get out of prison. Active assistance to
the fclon is thus necessary?, Hence merely abstaining (how-
ever wilfully) from arresting & known {elon, and so leaving
bim to make his escape, is not enough® to make the sym-
pathiser guilty, as an accessory, of the felony itself, (But it
does make him guilty of the specific misdemeanor of a Mis-
prision of Ielony?. Similar rercly passive connivance in a
treason would, in like manner, he a Misprision of Treason.
Tor crimes so grave as felonies or treasons cught to be dis-
closed to a magistrate by every onc who knows of them. But
in the case ol mere misdemeanors there is no such duty.) It
should be noted that, since it is a wife’s duty to aid ber
husband and to keep his scerets, she incurs no® liability if,
after he has committed a felony, she hides him from justice,
But a hushand enjoys no similar exemption when he assists
a felonious wife; he beeomes aceessory to her felony.

Even in felonies but little practical importance now attaches
to the distinetions between the first three of these {our ¢lasses
of “accomplices *—{a term which the law applics to all the
participes eriminis, whatever their degree of “complicity ™ in
the offence, though popular usc generally limits it to those
who take only a minor part). For the maximum punishment
Preseribed for any given erime is the same in the case of all
three classes. And similarls the mischievous rule of the old
common law, that the accessories to a crime eould not be con-
victed until their principal was convicted (Ehough he perhaps
might be acquitted utterly unjustly or might die before he

U Or destroving dangerous ovidence; Hex v. Levy, 7 Cr. App. B 61

® Reg, v, Chapple, 9 O and P. 355 (K. 8, €. 82). But it need not be to
him pareonadly; as Rex v. Levy shows.

Y. DB. % Hen IV. ph L, 1 Infra, p. 279, B Supra, po T8
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could be arrcsted), has Jong ago been aholished by statute;
so that now all accessories whether before or after the fact
may be indicted even though the principal felon has not vet
becn convicted, or cven is not afmenable to justicel. More-
over, by a bold application of the prineciple that qui facit per
alivm facit per se, it has also been enacted that an accessory
hefore the fact may cven be indicted and convieted as him-
self a principal?, For the man who despatches the assassin is
as truly a murderer of the vietim as il he had himseli fired

the fatal bullet. But the converse does not hold good; it a '

principal is indicted as an aceessory he cannot be convicted.

In modern times, the only important sury iving dilference
between the various grades of accomplices consists in the
fact that & much more lenient punishment is awarded to the
man who is only an accessory affer ‘the {act, Instead of being,
like accessories before the fact, liable to the same heavy
maximum of sentence as the principal, he is punishable with
nothing more than two vears’ imprisonment. with or without
hard lahour: (except in the case of murder, where the maxi-
pium punishment for an accessory alter the fact is penal
servitude for lilce).

Tt is scarcely necessary to say that a man may be accom-
plice in more than one way to the same act of crime; and
thuq Le may be convicted on one count as an aceessory before
the fact, and on another count as an accessory after the fact®,
For that famous and still mysterious crime, the murder of
Sir Edmondsbury Godfrey in 1678, Atkins {the seerctary of
Pepys the diarist) was indicted both as an accessory before
the fact and also as a prineipal®.

"

24 and 25 Viet. e. 94, 58, 1, 3.
94 and 25 Viet. o 92, 8. 2. See Reg. v, Jomes, L. R, 24 Q, B. I 43
(K. 8. C. 81

a8 C oand P43, ¢ 6ot Tr. 1491,

1z

CITAPTER VII
THE CLASSIFICATION OF CRIMES

Purtic wrongs, Pleas of the Crown, or—to use a phrase more
familiar but more ambiguous—Crimes, may be arranged,
according to their technical degrees of importance, in the
{folowing series of groups.

I. Indictable offences; ¢.e. those which admit of trial by
jury.

1] Treasons,
(2} (Other!) Felonies,
(3) Misdemeanors.

I1. Petty offences; i.e. those which can only be tri\,d sum-
marily, by justices of the peace sitting without a jury®

The word “Crime” is properly applicable to all these; and
thus, for instance, in the Judicature Aet® the expression
“oriminal cause or maller” includes them all. But some-
times more restricted senses have been adopted: as when
Serjeant Stcphen, in re-writing Blackstone’s Commnentaries,
limits “erime’ to offcnces that are indictable; or when
Blackstone himself goes still further, and limits it to indict-
able offences that are graver than misdemeanors?,

The two groups, Indictable and Non-indictable, were
originally quite exclusive of each other; but now they over-
lap to some extent. For, under the Summary Jurisdiction
Act, 1879, some frequent indictable olfences may under certain
circumstances be tricd summarily?® instead: whilst all sueh

U For ({nfra, p. 92) “Felony” properly ineludes Treasons,
Sometimes absurdlv, though offieiadly, styled “Ruamary nﬂ’ences
“yjisdemeanor” in A wide and better sonse inolndes these as “petty mis-
dewcanors,” and means any offence helow felony (T, I [ 19287 2 K. B, 459);
whilst Blarkstone (1v, L. 3} recognises it as having alse o third sense, synony-
mong with “Crime,” and so inehuding even Felomies, i
8w and 37 Viet. ¢ 64, 8. 47, + 4 Bl Comm. 1.
5 42 and 43 Viel. e. 49, s2. 10, 11, 12 Tufra, cho xxiy, Six-sevenths of
a1l the indictable offvuces prosceated are so tried.
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of the petty offences as are heinous enough to admit of a
senterce ol imprisonment for over three months may instead
be tricd on indictment’. )

The discussion of the distinction between indictable and
non-indictable offences may conveniently be postponed until
we reach the subject of Procedure. But the mode in which
indictable offences themselves are subdivided springs from so
noteworthy a historical origin?, and produces so many im-
portant consequences, as to descrve immediate constderation.

Amongst indictable erimes, the common law singled out’

some as being so conspicuously heinous that a man adjudged
guilty of any of them must incur— not as any express part of
his sentence but as a consequence that necessarily ensued
upon it—a forfeiture of property, whether of his lands or of
his goods or of hoth. Such crimes were called * Felonies.”
The other, and lesser, crimes were known as **Fransgressions™
or “Trespasses’; and did not obtain their present name of
misdemeanors until a much later date. A felony is, therelore,
a erime which either involved by eommon law such a for-
feiture, or clse has been placed by statute on the footing of
those erimes which did invelve it. (This definition, it will he
seen, includes freason: and, accordingly, the Statute of
Treasons® speaks of “treason or other felony,” But the
differences of procedure between cases of treason and those
of other fclonies are so numerous and important that treasons
have usually to be discussed apart: and hence, for brevity's
sake, the term “felony ™ is commonly employed as exclusive
of them.}

The v(‘.r.y word *fclony ™ has been said?* to contain a refer-
ence to the forfeiture which the erime entailed, and to bhe
derived from the words fee, i.e. feudal holding, and Iom,

142 ynd 43 Viet, o 4%, & 17,

* Bee Pollock and Maitland, 1. 284 286, 11, 4653408, 500,

25 Edw. 114 =t, 5, o 20 CL Maitland's Collerfed Papers, 1. 3186,

4 4 Blackstone Comn. 95, 1t ocenra in French before 1066: but only as
the name of one specitic offence—the breach of a vassal's feally {o his lurd,
naturally invelving the loss of his feudal land,
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i.e. price; felony thus being such a erime as “eosts you your
property.” But sccording to the Dictionary of Prof. Skeat
the word is derived from a Celtie root, meaning *evil” (or,
aceording to that of Dr Murray, from the Latin fel, ** venom ”);
and at any rate it is akin to our Fnglish adjective “fell,” as
in Shakespeare’s “{ell and crucl hounds?.”

Familiar instances of felonics are—murder, manslaughter,
burglary, housebreaking, larceny, bigamy, rapc; whilst the
most conspicuous instances of misdemesarnors arce less heinous
erimes, like perjury, conspiracy, fraud, false pretences, libel,
riot, assault. 'Fhe differences between felonies and mis-
demeanors arc no longer so numerous as they once were.
Amongst those, however, that have now disappeared therc
are some whose historical importance reqnires notice,

{1} Originally, as we have seen, every felony tacitly pro-
duced a lorfeiture; whilst no misdemesnor did, and in ex-
tremely few misdemeanors could forfeiture be imposed cven
as an express part of the sentence. But all forfeitures for
felony and treason were abolished by the Forfeiture Act, 1870
(88 and 34 Viet, o, 28, s, 1),

{2) Originally all felonies (cxcept petty larceny) were
punished with death; whilst no misdemeanor wus® IHence
the idea of capital punishment hecame so closely connected
with that of felony that any statute making a crime a felony
made it capital by mere silent implication; whilst in an en-
actment which created a mere misdemeanor even the widest
general words could not sullice to make it eapital®, and
nothing but the most express language would suffice.

! Polloek and Maitland, 11, 465,

¢ leresy (thuugh never a frlony) was of course punishable with death;
but it was an ceclesiastical offence not triabile in temporal courds.

% Hoenee the Stature of Anne (7 Anne o 12) wiich, in eonsequence of the
nnfortunale arrest of the Russian Ambassador, subjects those who violate an
ambagzador's privileees th “sueh paing, penaltics, and corporal punishment
wa the eonrt ehull think Ft7 did not make it pussible to punish this offence
with death: though its framers may have hoped 1hat “his Czarish Majesty,”
wane they avowedly were attempting Lo appease, would be whaware that
is language would he construcd thus restrictively. Blackstone, 1. 255,
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(8) Originally, a felon could net, at his Lrial, call any
witnesses in his defencel, or have any counsel to defend him?
(except for the argument of mere points of law}; whereas a
misdemennant, like a defendant in a civil case, could have
both. Thesc disabilitics were removed in 1702 and in 1826
respeetively,

But the majority of the ancient dilferences between {felonics
and misdemecanors still exist in the law of the present day.
The discussion of most of these may be postponed until we
reach the general subjeet of Procedure; when we can more
appropriately discuss? those which relate to such matters as
the mode of accusation, the procedure at the trial?, and the
disqualilications produced by a conviction. But there are
some differences which can more conveniently be consideyed
now.

(1) It is, as we have already scen®, only in felonies that
the distinction between the four classes of participes criminis
is technically drawn, or the fourth class made criminal.

{2) When the Act of 1870% put an end, as we have scen,
to the forfeitures which were formerly ercated by a eonviction
{or treason or any other felony, it did not restore the offender’s
property frec of all liubilities, but justly saddled him with
vertain burdens which the erime itsell had brought about.
Thus, sec. 4 of the Forfeiture Act enables the court hefore
which any person is convicted of felony—hut not of treason
—to order that he shall pay damages, not excceding £100,
for any “loss of property” which the fclony has oceasioned
{as where eash has been given [or a forged chequel. But for
this enactment, the person who had suffered the loss would
have had to incur the trouble and expense ol bringiug an
action in some eivil court to ohtain compensalion, ¥French
procedure has long permitted the intervention, in criminal

1 8t. Tr. 833, 1231, 1304,

Y. B30 and 31 Ldw, 1 App. 1o pe 220

Frifra, cha, XXX, and XxxL § Jhid.

Supra. pph ¥4, B 383 and 31 Viet, o. 20,

o e

S
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proceedings, of a partie civile; so as to save expense and
trouble by enabling one litigation to do the work of iwo.
But the principle is so unfamiliar in England that it has not
vet been extended to misdemeanorst.

(3) As felonies were always heinous offences, the law re-
garded it as of great moment that the offender should be
brought to justice. Henece whenever a felony has been com-
mitted, any one who, on rcasonable grounds, suspects any
person of being the offender, is permitted to arrest him forth-
with. And any one who actually sees a felony committed is
not only permitted, but required, to do his best lorthwith to
arrest the felon; and may use any degree of violence that
may be necessary to attain that object. But in the ease of
misdemeanors the common law never permitted {(and it is
only in particular cases that modern statutes? now permit)
even the eye-witnesses of the offence to arrest the offender
without first obtzining a magistrate’s warrant to enable them
to do so. Hence a nan wheo steals a peuny roay be seized on
the spot, since he is a felon. But & man who has obtained a
herd of cattle by false pretences is only a misdemeanant, so
the farmer had, at the common law, to lct him go. On the
same principle, the justices of the peace who committed a

t But in those Mpht cases where any crime—whether felony or mis-
demeanor or even a mere petty non-indiztable offence—has been eommitted
under such extenuating circuinslances (whether arising from the iriviality of
the act itself, or from ithe youth, guod character, menlal condition, ete.
of the offender) that, although the eharge is proved, the eourt thinks it
inexpedient to infliet actual punivhment, It may instead order him %o pay
“auch damages for injury or comzpensation frr logs™ as it thinks reasonable,
If the court is only one of summary juriadiction, the sum ordercd must
not ageeed £10; but tf it be a court of asizes or quarter-sessions there t9 no
[imit {not even that of the £1{i0) presceibed in the Foriciiure Act), Bee 7
Bdw. VIL e. 17, 5 L33 and el nfre ch. xxx1e ed finom.

The Forfeiture Act also empowercd the court which convicted a person
of felony or of treason to charge him will the costs of the prosecation, But
by the Costs in Criminal Cases Act, 1908 (8 Fidw. VIL ¢ 15, 5. fi] that power
is now given on convietion for ewy indictable offence; and for all non-
indictahble offences it alveady existed, under 11 and 12 Viet. ¢. 43, = 18, In
1909, such un order was made on a wisdemeanant in a case where the taxed
vosts of the prosecution exceeded £2040; 2 Cr. App. R. 228,

& fufra, oh, XX
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folon for trinl, have always had authority to insist, if they
thought fit, on his remnaining in prison until the trial took
place; though a person contmitted for trial for misdemeanor
could, at common law, insist on being released on hail if he
found sulficient sureties. By modern legislation, however, the
discretion which justices possess in felonics has been extended
— lirst to many —now to all 1nisdemeanors!, The anxiety of
the law to secure the punishment of felons led to the further
rule that no person injured by a felony could bring a civil
action against the felon, to recover compensation for his loss,
antil after a eriminal prosecution had ecither taken place or
(as by the death or the pardon of the offender) been rendered
impossible. In misdemcanors, on the other hand, either the
eivil o the eriminal remedy may be taken first; or indeed, in
theory, both may be pursued simultaneonsly?, though in
practice such a course would never be prudent?, But it should
be added Lhat, even in the case of [clonies, it is not altogether
eusy for a defendunt to defeat a ¢ivil action by raising this
defence that he has not yet been proseeuted for the wrong
which is complained of. So audacious an attempt to “take
advantage of his wrong” is not allowed by the courts to be
raised in the form of an ordinary defence. But the delence
does certainly exist: sce Smith v. Sekyn (L. R. [191}] 3 K. B.
994, A defendant can set it up by a sunimons at chambers
to stay the action; or the court itsclf may spontaneously
reluse to hold the trial. The objcction, however, was never
regarded as applying to actions, even though connected
with the fclony, in which the defendant was not the felon
himsell, or in which the plaintifl was not the injured party
hirnself,

(4) The beinousness of felonies 1s vividly shewn by the
legal disqualifications which arise from the infamy of being

1 g Edw. V1L e L dnfra. p. L34

¢ fones v. Ol 1 Boand P 191 Edyar's Jase, 20 T, Lo R 278

3 (f, Rer v. Mebor. 2 Ao and B 575

U Sce alwo T RL1T Q0B I u3: 16 Cox 567, Felonies of homicide are
made an exceplion by § and 10 Viet. e U3,
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convieted of one. The eonvicted felon! loses any office or
"‘IJS.‘I‘S'E'ORz; and he cannot vote for or sit in Parliament, or hold
nmilitary or civil or ecclesiastical office, until after l;e either
h{i% been pardoned or has worked out his sentence® Thes.e
disqualifications are not cntaited by any misdemeanor.
’1“1'10 existence of so many differences, some of them stiil
so important, hetween felonies and misdemeanors naturally
sugeests to the student that the fover class ol crimes arc
marked by some special gravity. Yet it is nol casy for him
at first sight to discover on what principle the scpm:ation has
becn made between the erimes which are allotted to the one
class or to the other. It cannot depend—lIike the French
classification inta crimes, delifs, and confraventions—upon the
deg_‘rree of dignity of the tribunal before which the oifender is
to be tried. TFor a man may he tried for laveeny, which is a
f:’:lony, before a police magistrate, and yet for miere mis-
demeanors he may be impeached hefore the House of Lovds,
Nor, again, can it depend upon the amount of ¢vil actually
caused by the offence. For perjury, though it mayv cause the
death of an innecent person, is only a misdemesror, whilst
l{Teeping'a horse-slaughterer’s yard without licenee Is a felony*.
Nor, thirdly, ean it depend upon the gravity of the puni;h~
ment, For larceny, which is a fclony, and false pretences
which {s a misdemcanor, are punishable alike. And the misi
demeanor of econspiracy to murder is punishable with ten
vears’ penal servitude®; yet the felony of stealing mineral
ores 1s only punishable with two years’ imprisonmen’?( Larceny
Act, 1916, s, 11). An arrangement which produces such

I Trnless « . .
. ’thl ntlelr-;a -‘-‘El‘ﬁl‘-c:;_‘med merely to imprizenment for twelve months or Jess, and
ithout hard labour; or (8 Edw, VIL o 47 j foted
: ~dw. .o, 67, 8, 100} unless convie he
vounger than sixteen, , ! ) ploted when
. Lut in practice the pensioning anthorities now deal with each case on
ne:qu_‘l‘.l‘Es; and notc any favonrable report from the judze. Sce pa 339 {nfra
7 33 and 34 Vict. c. 23, = 2. - o
4 g il . .
26 Geo. UL e 7L The object is Lo prevent stolen horses from being
eusily disposed of, )
¢ Tn ike perind when rape was only a misdsmeancr it neveriheless was
i - the 1ogs pder s Bres ; e BL.
g: nished 1_3} the lozs of the offender’s eves and testicles; llawkins, Bl L
41V, a7

K ?
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anomalics as these, can only be cxplained by eonsiderations
purely historical. It probably may be traced back to ancient
times when particular offenccs were first found to be of such
frequency and gravity as to render it no longet safc to Jeave
them to the chance of a prosceution by the injured, in the
forms of ordinary litigation, The public safety demanded a
periodical public investigation by the Crown. through a jury
of accusation provided for the purpose, into the question
whether any offences of this deep dye had been comruitted.
Hence arose! what we now know as “‘Grand Juries.” To
facilitatc their operations it became nceessary to framec a pre-
cise legal definition of each of the offences which they were
to report about®, To such offences the name of “*{clonies”
probably soon became® limited ; and the procedure concerning
them gradually acquired its peculiar characteristics, But
offences less grave, or less common, were for a long time left
very loosely delined (as some of them still are, e.g. conspiracy);
and were never prosecuted in this * inguisitorial” mode, but
were left as before to the “litigious” action of private persons
(though in later days that action would usually be nominally
taken on behalf of the Crown). These latter offences (except
where statutory enactment has since erected any of them
into felonies) constitute our modern misdemeanors. They,
said Bracton six hundred years ago, arc tried like civil actions
{“eiviliter intentantur ™y; and even now, as Sir James Stephen
sa¥s, a prosecution {or misdemeanor is akin to an action for
tort in which the King is plaintiff and which aims at punish-
ment and not at damages. Thus, in a trial for misdemearnor,
the juryman’s oath is to “truly fry the fssue joined between
our sovereign Lord the King and the defendant.” TBut in a
felony it is to * true deliverance* make hetween our sovereign

1 8ee below, p. 461, ¢ Cf, Byre of Kent, 1313 (Selden Bocietyl, 1 32, 57,

$ For an warlier and wider meaning (v.¢. an “appealuble” erime) see 2 P.
and M, 466.

a Tt is gncertain whether this refers to (17 the deliverance of the verdict,
or (2} the deliverance of the prisoner (wha is sald to “stand on his deliver
ance”) from custody, or (3) the jury’s deliberation on the evidence.

VI Proposals for reform 99

Lord the King and the prisoner at the bar.” Henee it is easy
te understand why, in so many respeets, the older law assimi-
lated the idea of mizdemeanors rather to that of mere civil
wrongs Than te that of felony: as in the conspicuous instance
of its requiring a Peer to be tried by the House of Lords il
the charge is one of felony, but by a jury of mere commoners
if il ts one of misdemeanor. In the course of time, the analogies
of civil procedure have gradually caused the litigious type of
procedure to supersede the inquisitorial, cven in the case of
felonies'. Fhe influence of the old inquisitorial theory, how-
ever, still survives in the conduct of all publie pl'osc;:ut.inns.
Thus, in cases of homicide, every person present at the killing
is usually called by the Crown as a witness, if he seem honest,
even though he be manifestly hostile to the Crown. Tn a casc
of poisoning, all the chemists who have made analyvses for
the Crown, alike those who thought they found poi.;'ml and
those who did not, will be called, Tt is the view of English
law that the Crown counsel are not “litigants™ battling with
the prisoner, but a royal commission of “inquirers” dispas-
sionately investigating the truth?,

We may add that long before the abolition, in 1870, of
forfeitures for felony, they had ceased to be ol any financial
importance, The annual amounts received between 1848 and
1570 ranged only from £2338 to £1817. Most felons were poor;
and the rich ones disposed of their wealth between arrest and
convietion. The time had come for this change.

It is quite possible that, in a perfeet Criminal Code, erimes
would continue to be broken into two great divisions according
to their greater or lesser heinousness; and that particular

) ' But coroners still proceed inguisitorially; they obtain all the evidence
they ean get, whichever way it may tell.

& 8o 1 C.and K. 630, Similarly the judge in all eriminal reials cau, if
veeessary, call & witness whem neither party wishes to be called; {t-hnu,n'h
the “litigions™ nature of civil trisls forbids him thua to interpose in t-hcni).
Am’iwthe proseemting counsel is only A “minister of justiee™; dafre
7. %2,

Tn trials for folony, the curious proclatuation, inviting other charges against
the prisoner, is a survival from #inquisitorial? procedurs, T
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incidents both of procedure and punishment would attach to
the graver class. Dut. in English law, great objection may
he taken both, as we have secn. to the illogical manner i
which particular criroes have been placed in the one class or
the other, and also to some of the incidents altached to one
or other of the classes, Henee the Criminal Code Bill of half
a century ago, in its earlicr form, abolished altogether the
distinetion between felonies and misdemeanors; and though
the last dralt, that of 1880, rctained the distinction, yet it
removed nearly all its importance. Tor it proposed that
some incidents now attached to felonies should be attached
only to such crimes as arc punishable w ith death or penal
servitude; whilst a few of the other incidents were to be ex-
tended to all crimes: and other incidents, again, were to be
wholly abolished, There can be little doubt that, of all parts
of our criminal law, rone is in greater need of a thorough
reconstruction than that which concerns the classification
into Felonies and Misdemeaneors.

BOOK 1T

DEFINITIONS OF PARTICULAR CRIMES

CHATTER VIII
IIGMICIDE

WE have already shewn ample ground for not adr.up‘ril.\g, as
the arrangement of our successive explanations of the various
erimes known to Fnglish law, the technieal classificalion into
TFelonies and Misdemeanors, All writers have found it neees-
sary to classify erimes upon a very different and more seicntifie
principle—viz. by reference to the various kinds of interests
which the respective offences violate. Thus Blackstone
arranged them into those that are committed against
(1} religion; (2} the law of nations; (8) the sovereign cxecutive
power; (4} the rights of the public; and ({5) the rights of
private individuals, whether these rights relatc to (&) the
persons, or (B) the habitations, or (¢) the ordinary property,
of those individuals. And, very similarly, the proposed
Criminal Code of 1880 classified crimes into (1) those against
publie order (e.g. treason); (2} those affecting the admin-
istration of law and justice (e.g. perjury); (3) those against
religion, morals, or public convenienee {e.g. blaspheray, nui-
sance); {4) those agaivst the personorreputation of individuals
(e.g, murder, libel); and (5) thosc against the rights of property
of individuals {e.g. theft). But the clearest arrangement is
that of Blackstone’s modern editor, Scrjeant Stephen, who
divides them simply into {1) olfences against the persons of
individuals, (2) offences against the property of individuals,
{8} offenees against public rights.

Following this last arrangement. our list of crimes must
begin with those which affect the security of men’s persons--
cmploving here that much abused word, not in its ancient
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technical legal sense of “a subject of rights and dutiest,” but in
the modern meaning of *the living body of a human being®.”
Of all such offences, that of homicide® is necessarily the most
important. And, to every student of eriminal law, homicide
is a crime peenliarly instructive; inasmuch as in it, from the
gravity of the fact that a life has been taken, a miniter
inquiry than is usual in other criminal cases is made nto alt
the circumstances, and espeelally into the wrong-doer’s state
of mind, Henec the analysis of the mens rea has been worked
out in homicide with great detail; whilst in vegard to many
other offences it still remains uncertain what precisc condition
of mind the accepted definitions of them are to be interpreted
as requiring,

It is not, however, every homicide that 18 eriminal. And
at one time those forms of homicide which were not eriminal
were subdivided into two species (though the importance ol
the distinction has now disappeared). For the older lawyers
distinguished between the homictdes that were Justifiable,
and those that were only Excusable. -In the former the act
was enjoined ar permnitted by the law (the sluyer thus really
acting on hehalf of the State); inthelalter, the acet was thought
to carry with it somie taint, howeverslight, of bl ameworthiness.

(A) The homicides classed as strictly Justifiuble have never
involved any legal penalty whatever.

(1) The exceution of public justicc. The hangman whao
carries out? the sentence of u competent court ineurs no
criminal lability. The sheriff who burnt the martyrs Latiner
and Ridley at the stake was accordingly in no danger, cither
under Mary or c¢ven under Elizabeth, of being himself eon-
vieted of murder for having so done. His immunity was due
—mnot, as Blackstone (1v. 28) aseribes it, to Lhe mere absence

1 Zee Hollmul's Jarisprudence, ch, VIIL

2 Tlis sense perhaps was brought into Englizsh law by ir Matthew Hule;
who has the grotesque plrage, ©the interest which a persan Las in the safety
of Lis own person.” (Anolysis of the Law, 8. 1.}

3 Hee Stephen’s Hist, Or, Law, 1n 13 Digest, cha, XXIIL, XNTV.
# If with precision; ¢.g. no chunge of duy or of form of death,
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of mens rew (because his act was extorted by a compulsion of
official duty which overbore his own reluctance to commit it}
__but to the entire absence of even an acius reus. 1t was not
a erime for him to carry out the sentence; nay, it would bave
been a crime (though it might have been an act of moral
heroism) for him to refusc to earry it out. For technieal
“murders,” by deviating mereifully from a sentence, see p.278
infra,

(2} The advancement of public justice. Thus life may be
inhocently taken, if it be nccessary for arresting a felon®, or
suppressing a riot, or preventing some crime of a violent?
charaeter. On the other hand, when, in 1804, the “ITamnmer-
srnith Ghost™ (or a person mistaken for it) was shot on its
nocturnal round, the slayer was held guilty of murder; for
the masquerade thus prevented was not a violent erime but
a mere misdemeanor of * Nujsance,”

(8) The defence of onesell against a wrong-docr. A man
is justificd in using against an assailant a proportionate
amount of force in defence of himsel!® or of his immediate
kindred* {and in the case of a felonious assault?, and probably
even in lesser ones®, the defence of anyone else who actually
needs his protection?). Ilence if he has a reasonable appre-
hension of danger, and adopts none but proportionate means
of warding it off, he will be innocent even though the wrong-
docr be killed by the means thus adopted. But propertionate
these means must be, T must not stab a child because he is
pricking me with 2 pin. Thus a person assaulted is not justitied
ju using firearms against his assailant, unless the assault is

UOCE pp. 286, 147 infra: and KL 5 €0 1430 As o officers” inderonification
for ilring on air-craft that dly illegally, see 2 and 3 Geo. 5. ¢ 22,

: Preventing a won-violent crime, even a felony, would not thas justify
homicide: 1 C.and T'. 319,

N Howsls Case, Maitland's Scect Plogs 94 (K0 8, (L 139) In 1811 Mr
Pureell, of co, Cork, o septuagenarian, was knighted for killing four burglars
with a carving-knife,

4 Feg. v, floze, 13 Cox 540 (KL 5. G 140)

5 See 2 Bos, and P 260, o See p. 163 fafre,

T Foster 274; Russell on Criracs, pp. 815, 813; 135 U. 5. A. 80, “any
bystander.” )
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so violent as to make him consider his life to be actually in
danger. On the other hand, where a man, after hurling a
bottle at the head of one Mr Cope, bhad immediately pro-
ceeded to draw a sword, and Cope thereupon had thrown
hack the bottle with viclence, Lord Holt held that Cope’s
action was justiliable'; “for he that hath manifested that he
hath malice against another 8 not fit to be trusted with a
dangerous weaponinhishand.”  Again, self defenice may some-
times lawlully take the formof attack. Ifa revolverbepointed
at you, a blow from your umbrella may he the only possible
method of self-defence. But though a blow struck micrely to
prevent further attacks is a justifiable self-defence, it must not
be repeated for aggression; “a fair fight” is not self defonee.

But where the wrong-doer is not going so far as to assanlt
& numan being, but is only interfering unlawiully wilh pro-
perty, whether real or personal, the posscssor of that propevty
{though he is permitted by the law to usc a moderate degree
of force in defence of his possession), will usuallv. not he
justified in earrving this force to the point of killing the
trespasser®, For such a justification will not avise unless the
trespasser's interference, or his resistance, amounts o a

-

U Mawgeidyds Case, Welypg 128, 1f Lie e blameless from the first it iz a
nisputed question whether a man, defending Limszell against invmediate
danger of gricvous bhodily harm, is bound {as he cerfainly is in {hance-
niedler, po 107 dafra) to relreat, if possille, kefore Rilling v i

v if
aszailed within hiz own house; Halsbury, 1% art, 1186; contrast 1330,
Hecent ofiter dicfe in Fngland seemy (of. 18 Cr. App. . 167 against his
having the right to stand his ground., Faor the vight, see Foster, and Faat'a
P C271 Whe richi has twice been recoguised by the Supreme Court of the
United States: 138 T8, 530, 256 T5 2. 235 Ydetuched refection canned be
demauded in the prescnee of an nplifted knife.” O Harvard Law Feociow,
XV 807,

? B0 a “hlack-leg™ vandriver must not use a pisiel 1o defend his van
from being injured by styikers; bul may use it it their attempl to overlurn
the van endangers his own life; Rex v, Roberts, 75 . P 436, But Fale held
that since “ayuan’s fouse is his castle,” a violent attempt o taie from him
the possession of it miay be reaisted wilth as great force as wounld be permis-
gible in defence of his person, This view wes confirmed in 1924 by ihe
Court of Criminal Appeal in Rex v, Hussey {18 Cr. App. R. 160). Thete a
tenant had inflicted shol-wounds in resistance to his landleid’s illegsl
artewcpt to eject him from his room prematurely.
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felony; and moreover to a {clony that 1s violent, such, for
example, as robbery, arson, or burglary, And even these
extremely violent felonies should not be resisted by extreme
violence unless it is actually necessary; thus firearns should
not be used until there seems to be no other mode available
for defeating the intruder and securing his arrcst. Hence,
d fortiori, the actoal killing of & person who is enpgaged in
commmitling any mere misdemeanor, or any fclony that is not
one of forre, cannot be legally justified; anyone so killing
him witl be guilty of a criminal homicide,

{43 There was some old authority for maintaining that
urder some cireumstances 8 man might, for the preservation
of his own lile, be justified in taking away the lile cven of
a person who was in no way a wrong-doer. T'hus Lord Bacon?,
reviving the ancient problem which Cicero had eited from
e Rhodian moralist Heeato, sugeested that where two men,
swimming in the sea alter a shipwreck, get hold of a plank
not Jarge enough to support both, and one pushes off the
other, who consequently is drowned, the survivor will not be
gullty of any erime. But, as we have seen, in Reg, v, Dudley
and Stephens?, the five senior judges of the King's Dench
Division threw doubt upon Bacon’s doctrine; and refused to
recognise as justifiable the act of some shipwrecked sailors,
who had killed a boy, in order to feed on his body, when
scarcely any other hope of rescue remained.

The peaceful orderliness of modern times has of coursc
grcatty diminished the number of cases of justifiable homi-
cide. Some three hundred felonious homicides take place in
Tingland every year; but Jess than a score of executions, and
less than half-a-dozen other howmicides that arve justifiable.

(B} Beyond the strictly justifiable cases of homicide there
were other cases® which the law regarded as merely Evcusable,

b Lacow's Marims, v Cieero, De Ofiede, 1, 23; Puflendorf, 2. 6. 4.
; 16 T4 QU B D273 (K. 5 0 60L Supra, pp. 78, 76,

*Bracon, 1. 281-2%6; 1 Hale T €. 410-424; Stephen, Higl, Cr, Lar,
w77 Polloek and Mailland, Aist Eig. Law, 11 471,
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i.e. similarly not descrving to be made felonies and punished
with death, but us nevertheless being in some degree blame-
able. These accordingly were punished by the forfeiture of
the offender’s moveable property {though ultinately it be-
came usual for the Crown to restore all these poods except
the “deodand,” the instrument by which the killing had been
ellected’). We have here a relic of the rough Anglo-Saxon
titnes in which the law treated almost all homicides, heinous
or innocent, as malters to be expiated by the payment of a
pecuniary reer, Thus, so late as 1118, the compiler of the
so-called Leges Henrici I. pives it as still the Wessex rule,
that for every homicide, whether intentional or even acci-
dental, the wergild must be paid? to the family of the slain
man, Lven after a more diseriminating legislation had
recognised, under ceclesiastical influence?, that the more hein-
ous forms must be punished with death, some time had still
to elapse before it was clearly settled what forms were on the
other hand so innocent as not to deserve even a pecuniary
penalty, Thus, in the thirteenth century, even the man whe
slew some one by mere accident still needed a royal pardon,
though he received this pardon as a malter of course®. And
subsequently it came to be settled that, cven when pardoned,
he would still have to ferfeit not mercly the deodand but all
the rest of his chattcels (which, however, at that period were
seldom of great value). Fven if it were not to him that the
deodand belonged, it nevertheless would still be confiscated,
in order that it might be purged from the stain of blood by
being “given to God™ in plous uses. Ilence it was exacted
not only where a human agent was thus responsibie for the
death, as in the case of 2 man on horseback accidentally

1 Poillock and Maitland, 11 473,

2 Cap. V0, s 120 YSive sponte aut non sponte fiant hee, nihilominug
tamen emendetur, qia entm por inseientiom pecetraus, per indisstridn corrgs
gamns,” DPolluock and Maitlend, 1. 4€53; and (Alfved’s guaint 34th Law, as
to various aecldents caused by earrying a speard v 53,

& (Glasson, Mlietodre die drod de U A sgleterre, 0L 3357,

i Pollock and Maitland, . 478,
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riding over a man who was aslecp on the highway, but even
where death was due to some mere natural aceident, as in the
case of a man’s falling from a boat and being drowned, The
rule was
“Ihalever moved to do the deed
Ts deodand and forfeited.””

But, in practice, the forfeiture of the deodand was not con-
fined to things that had moved, A small boy fell into a pan
full of milk and was therchy drowned; whereupon the pan
was forfeited!. The deodand was usually sold by the King;
the purchase money, or commulation money, reecived for it
being devoted te pious uses for the soul that had died un-
absolved. After the Relormalion, the rooncy was usually
handed te the poor, or to the relalions of the deceased. Thus
when in 1716 the coroncr’s jury of Yarmouth declared a
stack of timber which had fallen on a child to be forfeited as
a deodand, it was ransomed for 30s., which was paid over to
the c¢hild’s father. Deodands were nob abolished antil 18462
But the general lorflciture of goods caused by cxcusabie
horicide had been abolished in 18283; 50 the homicides which
down to that time lLad been classed as Kseusable ceased,
thenceforward, to diller at all in their legal consequences
from sueh as were fully Justifiable, The mercly Fxensable
cases ol homicide had been the two following.,

(1) Where in any chance-medley (ie. “sudden combat™)
one of the combatants desisted [rom Oghting, bub the other
continued his assault, and then the former oue, haviog no
other probable means of escape open to him?, kiiled his assail-
ant, the necessity of sclf-defence prevented the homicide (rom
heing a felony. But, as at first he was to blame for his share
in the affray, the ease was distinguished from the strietly
“justifiable™ howicide in which a person, who lLad becn

v Relect Coroners Rolls, po 5L
&0 and 19 Viet. e 62, The aholition was hustened by the {ear of entire
railway-traing being forfeited.

* % and O (zeo. IV, o 31,
1 [Fur be zhould redreat, it he can, O po 1040, L
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assaulted when entively passive, slew his assailant in self-
defence, On the other hand, i the chance-medley had been
continued by both the combatants down Lo the time when the
fatal Llow was struck, the homicide would have nothing to
“exeuse™ i, and would be feloniousl—a manslaughter or
possibly cven a murder,

{2} Where one man killed another hy misadvenfure—i.c.
in doing a lawiul act, and with no intention of causing harr,
and with no culpable negligence in the mode of doing it2—
his aet was held excusable. Thus wlere a man spun round
with u boy in a frolic, and, on the hoy disengaging himself,
reeled against a woman and thereby caused her death, the
case was held to be only one of misadventured. So again,
where a child of four, on heing asked if he would like a drop
of gin, twisted the glass out of the prisoner’'s hand and swal-
lowed nearly all its contents, and died in eonscquenee, it was
held that the drinkiug this extraordinary additional quantity
of the gin was the act of the child himself; and that the
prisoner thercfore had commitied no felony: A very im-
portant class of cases of mere musadventure is that in which
death is accidentally caused by a parent or master, when
engaged in the lawlul act of giving a child, ar scholur, or
apprentice, reasonable chastisement with a reasonable instru-
ment?,

The right of the parent or {cacher to punish a child is
recogniscd by the Children Act. 1908 (8 Edw. VIL ¢ 67,

s, 37). By the older common law this righl of correction was
Icr.ogmst.d even as against adult servants. Similatly, every
husband was formerly intrusted with the power of correcting
his wile by personal chasliscment; but, us Blackstone (1. 414
tells us, in the politer days of Charles the Second this power

1 Fafra, p. LES,

® Contrast Reg, v, Jones, 12 Cox 628 (K, & €. 28) with K. 8. (. 27

B Jleg. v Druee, B Cox 282 (k. 8. (. 1360,

1 Ree v, Marioe, 300 and P, 211 (K. & C. 137

5 fler v, Wands, 85 3. P 2725 Cleary v, Booth, T, R, 1993 1 Q. B. 463,
Ci. p. 153, n? Jafra; and see 85 J. I, 272,

YIIT] Homicide by chastisement 109

of correction began Lo be doubted; though, he adds in a vein
of humour, “the lower rank of people, who were afivays fond
of the Convmon Law, still cluim and exert thelr aotient
privilege.”

The right to punish a child exists of course only in the
case of one who is old enough to be capable of appreciating
corrcelion; not, for instance, in that of an infant of the age
of two and a halfl, And, in all cases, the character and
amount of the punishment that can be recognised as lawfal
will vary with the age and the sex and the apparent physical
condition of the ehild. But where the punishment has clearly
a lawful occasion, and is not unreasonable in the rmanner of
its inflietion or even in its amount, the fact that the child
has died in consequence of it will not render the parent or
master who inflicted it guilty of a felonious homicide. Thus
a deathmay ensue where the child has some hidden peculiarity
of structure that was unknown? to the parcnt or master.
Sueh a deleet, for instance, as a fatty heart or ihe familiar

“egg-shell skull™ may render a slight blow fatal; or a hemo-
philic boy may have such a tendeney to bleeding that he dics
from a flogging which might have been administered with
inipunity to ordinary pupils, Similarly, quite apart from any
chastisement, the peculiar physical formation of a person
may casily lead to his death by misadventure. A slight push,
which was only such as is usual in social intercourse, has, for
iustance, been known to cause the death of an old man with
the brittle arteries of senility.

Another class of cases of misadventure, of still greater
practical importance, is scen where death is accidentally
caused in the course of some lawful game or sport; as, for
instance, when a batsman’s head is fatally injured by a short-
pitehed ball rising sharply (rom the ground. Thus, though an
armed tournament was unlawful even in mediseval times, aud

Y Bego v, Grifin, 1 Cox 402,

 Stalus fymphaticus (the dehility produeed by mhmemem of the thymuns
gland) can rarely be detected during life; vet the mos reifling causs may
prave sufficient to kill atyone whe has this malady; sce 83 J, L. 7
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a knight whe killed another in such an excreise would usually
be guilty of criminal homicide, yet it was otherwise if the
King had commanded the particular tournament in question.
In a struggle thus legalised by the royal order, the death of
any of the combatants was regarded as a case of mere innocent
misadventurc. At the present day, all such exercises with
naked swords would he illegal however Heensed. But ordinary
fencing, and, similarly, boxing!, wrestling, football?, and the
like, are lawful gumes if carried on with duc care. Fveryone
who takes part in them gives, by so doing, his implicd consent
to the infliction upon himsell of a certain (though a limited)
amount of bodily harm. But no one has the right to consent
to the infliction upon himsclf of an excessive degree of bedily
harm, e.g. such harm as amounts to “matming®” him; and
thus his agreement to play a game under dangerously illegal
rules will, if he be killed in the eourse of the game, allord no
legal excuse to the killer!. (Nor has he even any right to
consent to 1he production of such a state of aflairs as will
constitute a breach of the peace. For hoth these rcasons,
prize-tighting? is held to be illegal: in spite of the two com-
petitors having eonsented to take its risk.)

Thus not only is a combat illegal, produced by an actual
desire to hurt, but so also is even a contest for mere exhibition
of strength and skill, if they are exhibited in a manner that
is perilous®, To wear boxing-gloves will not necessarily reduce
the peril of boxing to within the legal limit, for they may be

L Reg, v, Coney, L. I8 Q. B, DL 534

T Reg. v. Brodshan, L4 Cox 83 (K. 8. 0 181}

& Infra, p. 148,

1 Cf, p. #i us to guilt of the spectators,

» The factl that the hoxers are contesting for o wager does not necessarily
constilute & Prize-fight. That term invelves the farther idea of o Battery
fp. 162) with o dergerons weapon, viz. the fist of & tramed buozer; amd
nsnally, moreaver, the idea of Publicity, su thut there also is an Allray
(p- 152 n.), and an Unlawful Assembly (p. 232).

¢ A3 by the blow cn the kidneys, now forbidden by the Natlonal Spoeting
Club. Doubts exist as to the legality of that koock-out blow on the jaw
(Tom Sayers’ “anctinmerr’), which drives it upwards and so causes con-
cussion of the brain.

vin] Homieide in sports 111

too slight for their purposel. And the question has Tuvther
been debated whether an illegal degree of peril is not ercated
by the Ten Seconds Rule; which, in order to protect an over-
exhausted man from resuming the fight, makes his non-
resumption of the contest cquivalent to a defeat, but thereby
tempts each boxer to try to secure victory by reducing his
opponent to a dangercusly cxtreme degree of cxhaustion,
The Home Secretary stated in 1925 that an average of five
persons are annually killed in boxing,

Of course even the most lawful game will cease to be lawtul
as soon as anger is imported into it; and the immunity (rom
eriminal liability will consequently at once disappeare.

L 0r the fight may be unduly prolonged: C. €, €, Sess. Pap, 1517, 73,

? Regov. Cannff, 9 Cand Pl 359, The facl that the prisoncr was plaving
in strict accordance with the well-accustomed rules of the game will .'r.l'."lll:)‘.
towsrds shewing that he was not actuated by anger; and, again, towards
shewing that the way in which he was playing was not 2o obviously periluus
us to be illegal. Uence, for either of these purposes, these rules may be
admissible cvidence on behalf of the prisoner, But, on the other hand if
the prizoner was playing in viclation of the rules, they are not thert:bv
rendered admissible evidence apainst him. For it is not criminal, and not
necessarily either dangerous or malicious, to break them. On rhis 'puirif tho
case of Keg. v, Bredshaw (supra, po 110) may be compared with that of
Lieg. v, Movre (14 T. L. R, 2929}, where, in & gate of Association foothall,
iﬁe plll'lismmr had killed a man by charging him from behind, in deliance of

e rules,



CHAPTER IX
FELONIOUS HOMICIDES

Tr a homicide be committed under such circumstances as to
be neither justiliable nor execusable, bnk a crime, it is not,
and never was, a mere misdemeanor, but alwavs a felony.
The {elony may, however, take any one of four forms:

{Iy Felonia de se; i.e a suicide that takes place under such
conditions as to be criminal. It is generally said that no one
ean be—and in actual practive no one ever is—adjudged a
felot de se unless he brought about Lis own death with the
same full “malice aforethought™ {infra, p. 139 that would
render his killing of someone else a Murder; e.g. where a
duellist was killed by the bursting of his own pistol2,

The commoen law endeavoured to deter men from this
crime by the threat of degradations to be inflicted upon the
suicide’s corpse, which, by a natural if unreasoning association
of ideas, were olten a poicent deterrent; and also by threaten-
ing the forfeiture of his goods, a viearious punishment which,
though falling wholly upon his surviving family, was likcly
often to appeal strongly te his sense of affection. Thus the
man who feloniously took his own life was at one time buried
in the highway, with a stake through his body: and his goods
were forfeited, The burial of suicides lost its gruesome aspect
in 1824, when the original mode was replaced by the practice
of hurial between the hours of nine and twolve ot night,
without any scrvice, In 1870, the confiscation of the goods
of suicides was put an end to in the gencral abolilion of for-
feitures for felony? And in 1882, the stutule 43 and 16
Vict. e, 19 removed every penalty, except the purely ceclosi-

1 Felo de se does net mean the leleny, but the felon himself.

2 But, mare logically, Joervis (Coroners, Gth ed, p. 151 holds it sufticient
that the suicide lios couunizied “any unlawinl ace the consequence of w
is s own death,” #s in Manzlauglzer. And ike form of verdiet pr

in the Coreners Act (30 and 31 Viet. oo 71, 5 2) reqaires only a
“leloniously,” not any malice aforethought. & a3 and 34 Viel. o

iry
e
=y
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astical one that the interment must not be solemmnized by a
burial scrviee in the full ordinary Anglican form. Even before
the common law penaltics of felonia de se were legally abol-
ished, the pepular disapprobation of them, which ultimately
secured their abolition, had gone very fur in reducing the
nurber of cases in which they were actually inflicted. For it
reislered coroners’ juries cager to avail themselves ol the
slightest grounds for pronouucing an act of suieide to have
been committed during a fit of insanity, and consequently. to
have involved no felonious guilt. So 7f the cvidence disclosed
any source of anxicty which might have given the deccased
a motive for his fatul act, anxiety was declared to lwyve
unsettled his mind; i, on the other hand, no motive eould be
found, then the very causclessness of bis act was declared to
be ilself prool of his insanity. It is to be regretted thal this
practice of ¥ pious perjury”—+o borrow an indulgent phrase
of Blackstone’s—hecame so inveterate that it has survived
the aholition of those penaltics which were its cause and its
excuse. In every thousand cases of suicide upon which
coroners’ inquests are held, there arc usually less than forty
in which a verdict of felo de se is returned®. Juries who, in
cases of suieide, pronounce on utterly inadequate grounds a
verdict of Insanity?, forget that such a verdict, whilst it no
longer removes any appreciable penalty, may, on the ather
hand, throw upon the family of the deceased an undesceyved
stigiia, gravely allecting their social or matrinionial or com-
niercial prospeets. For the same progress of thought which
has made men averse to viearious and to degrading punish-
ments, has also made them quick to trace the physical and
mental influences of heredity,

" Tu the seventeenth century, on the other hand, it was retnrned in over
ninety per cent. of the eases. In France only sixteen per cent. of suicides
are peononneed insane, unlike our more than ninelv-six. 4 London coroner
{'{faﬁ Tiinse, Dec. 18, 1908) calovlated that only thirly per cerfr, of suicides
wire reudly ingane.

“ In 1625 & London coroner pressed for a verdict of Insanity, though

BEVING franlelv Mo . T ot o ~ i
Tli‘m},"f% an L\I}, There iy not the slightest faet to shew un unsound mind,”
FIury retused to give the sham werdizt,

® 5
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Tu spite of the abolition of the old penalties, the intentional
suicide of a sane person is still regarded by the law as an
act of erime. Accordingly, every attempt to commit suicide
is an indictable misdemeanorl, Another consequence of the
eriminality of suicide is that if two persons agree 1o die
together, but only one succeeds in putting an end to his life,
the surviver is guilty of murder®; as a principal if present,
or, if absent, as an accessory before the fact®. Putting it morc
generally, anyone who successtully instigates another to
commit suicide is guilty of murder. For the same reason, it
a person, in making an attempt to commit suieide, should
accidentally kill any of the bystanders, he will be guilty at
least of manslaughter, and, in most cases, of murder’.

Statistics shew that during the filty years preceding the
War the proportion of suicides to population went on increas-
ing; but during the War it fell stecadily. It is, howevern,
higher now (1925), by a filtcenth, than before the War?,

e now pass to those cases of fclonious killing in which
the person slain is not the slayer himsclf but someone clse.

(II) Manslaughter. This felony eonsists in killing another
person unlawfully, yet under conditions not so heinous as to
render the act & murders, It is spoken of by ITale and Black-
stone as being committed © without malice, either cxpress or
implied.” We shall better avoid confusion of language if we
say, instcad, “without any of those’ more guilty forms of
nalice which amount to Murderous Malice.”” For malice, in

L Vide gupra, . 98, Reg. v, Burgess, T and C. 238,

¢ Cgmmoniwenith T. Bower, 13 Mass, 330 (K. 8. (% g1).
& Yot, in these “dearh-paciz” the sentence is

. alwars commuted now.

+ Ceamsnomweaith v, Mink, § Lathrop 422 (1 8. C 110); Ber v H 2 i
& Cr. App. BL145

5 Tn France it is vesy much higher than in Great Britain. In both
Fngland and France, sumser and not winter 1s {he period of the maxinum
of suicides: and in both countries they are about thrice as common amaong
el A5 AIOngG IWOMLLETL,

4 But orighally, and even o Jate as 1331, " man slaughter™ was a genetic
waime that included &l forins of felenious homicide, See Heldsworth's List,
Eng. Law. 1 314,

T Infrae, po 134
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its widest legal sense (that is to say, mens req), Is cssential to
every erime,

Manslaughter admits of subdivision into two sharply dis-
tinguished forms; the so-called * voluntary” and the so-;:alled
“involuntary.”

{a) Voluntary manslanghter is that which is eommitted
with the “voluntas,” the intention, of causing to anather
person some illegal havni- it may be a merely slight or a
grave or even a fatal harm. Where some trivial blow_is
struck, with the intention of producing mere momenta.r\-'
pain, but death unexpeetedly results from it, then, if it ins
an unlawiul blow, the striker will be guilty ol manslaughter.
{We have already seen, p. 108, supra, that this merely acci-
dental homicide would not have been criminal at all if the
blow had heen a lawful one, as in correeting a scholar,) An
ilustration of such a manslaughter is afforded when the
currying out of some slight practical joke, which scemed
ha:.t‘ml?ss enough, unhappily results, perhaps through blood-
poisoning, in the death of the victin ol it

Where, however, death is produced by a blow which was
nek a mere trivial one, but was likcly to cause serious bodily
harin, the erime may be either a manslaughter or a murder,
acearding to the circumstances, For though, if the assailanl-:
ha‘d received only a slight provocation, or none at all, his
erime will amount to murder; yet if he had received gr-'oss'”
proveecation, and had heen in faet provoked by it, it may
amouut to no more than a manslaughter. This may be the
case even though the fatal injury were inflicted by a deadly
weapon and with the full intention of killing, For the pl'r;-

vocation which the slayer had received may have been so
sudden and so extreme as actually to deprive him (for the

: jféu v, Sen!rz'f‘ir:au.. 7 :amrl RENN H AR O S R ‘

mea:l“e?ﬁ:]\}, i, ..’ Lewin 214_{K. t\ L 1iG), The “grossness™ must be

me 6;111_(‘; _1:}; an ordinaty person’s fg_:lelmgs, not by this prisoner’s exceptional

hiu'asu;;imﬂs- (Ilfmf v. Alewander. 9 Cr. App. R. 1305 of. shid, p. 93}, Were it

Sumétim- ¥ the _lm.;t(.‘r_. mere spoken words or even silent gestnres might
s br adequate provocstion,

82
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time heing) of the ordinary powers of self-control'; and con-
sequently to render his violent feelings of hostility less blame-
able—blamecable enough, still, to merit punishment, but not
to mmerit the punishment of death. The suddenncss of the
Lomicidal act is thus an essential condilion of this mitigation
of his guilt. A settled habitual feeling of irritation cannot
reduce a murder to a manslaughter. The fact that the weapon
used was one which the slayer already had in his hand at
the time of receiving the provocation, may be important as
cvidence that the blow was not premeditated, Still more
favourable will it be for the prisoner if he can shew that he
used no weapon but that with which nature had provided
him— his own clenched fist. If d, {iring at B under such
provocation as would rednce to manslaughter his killing of
B, miss his aim and instead kill €, this unintended crinie
will also be only a2 manslaughter,

In manslaughter of the “voluntary™ kind, as there can
have heen no premeditation, there can never he an accessory
before the fack (o remark which has sometimes been extended,
too hastily, to manslaughters in general). There will usually,
too, be no appreeiable interval of time between the one man’s
act of provocation and the other mau's act of killing. If,
however, some time do intervene it is possible that the slayer's
conduet during it may be such as to shew that the ungovern-
able passion, aronsed by the proveeation, still continued
throughout that time and was truly the causc of the [atal
blow. On the other hand, it is of course alse possible that
his conduct during the interval—even one of a few minutes
—may have been so ealm as to shew that his resentment had
cooled down ; and consequently that the provoceation originally
recetved will not have the legal effect of reducing the killing
to something less than murder,

The provocation upon which any such sudden intent to
kill is fornied must, as we have said, be a g}oss one, if it is

T Rer v, Lynek, 5 C.oand Po 324 Cf. the menis] condition in the new
offenee of Infanticide, p. 123 dufro,
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to have the result of reducing the killing to a manslaughter.
Mere words, however insulting and irvitating, are never re-
garded by the law as gross enough to produce this result.
Indeed very few forms of provoeation that do not invalve
some physical assault are regarded as sulliciently grass to
produee it. One of those few may be found in the case of a
hushand who detects a man in the very act of adultery with
his wifel, and kills him? on the spot. (But had the ma;1 been
committing not mere adultery but rape—i.e. had the wife
not heen a cousenting party—the hushand’s act in killing
him might not have had even the guilt of manslaughter and
might have been a Justifiable Homieide.) On tlhe other hand,
if he kill hirm, not on the spot but subsequently, “after
cooling-time,” it will be Murder, )

Even an actual assault is not provocation enough unless
it be of a very violent or very insulting® chacacter, Thus if
a man receives from a woman a slap in the face, the provoca-
tion 1s not gross enough for this purpese; though if she had
s.ft-ruck him violently on the face with a heavy clog, so us to
draw blood. that would have heen sufiicicntly gros_é". And a
bl('m-'l whieh‘ was given lawfully, e.g. for the purpose of pre-
venling a violent assault on some third person, can never be
an adequate provoeation. Although, as we have seen. mere
words, however insulting, are never regarded as amoﬁn!;ing
of themselves to a sufliciently gross provocation, vet, where
they accompany a blow, they may bhe taken into account in
estimating the degrec of provocation given by the blow., They
lay thus have the clfect of rendering an assault, which, if

T Net }‘.'I'Lh 4 mere fiancde, Rer v. Palmer, L. R, [19131 2 K, B. 25: nor
@ {;U]‘I cubine, Rex v. Greciing, 9 Cr. App. R. 103, ’ ,

) ]l)r lu[ls_ﬁc-{‘, Cl. Bex v. Maddy, | Ventris 158 (K. & . 111 And a0
\.nt_j i eonfession of past aduliery, if the words nzed would cause in an
orirlmru-}-' nuan the same hostility as if he had witnessed his wife's aet of
??n_t |”' J'E’{‘C ¥. ff-’.a.lmfr_. suprd. Bul no less convincing proof of adullery
?:'1'11._ tex V. Birchall 29 1 LML T of po 7320 Nor decs a wile's con-
léi }Jml of intention to commit adultery; Ree v Ellor (The Times, July 26

AU, o

: Ay spilting on a person, of, 4 17, 4 3 3wl X :

i 8 LI, {4 pers .- cand F, 1 W e
 Poas fhilting I . 1 ( 066 with 8 Cr, App. R. §21.
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cornmitted sitently, would have been frivial, a provocation
gross cnough to rednce a homicide into a manslaughter. An
unlawfil imprisonment, or an unlawful arrest, may clearly
be a sufficient provoeation to reduce to manslaughter an act
of killing inflicted by the actual person imprisoned or arrested?,
But it will never have this effect as regards a homicide com-
mitted by other persons in their sympathy with him. Ilence
if hystanders trv to rescue him, and kill someonc in the
attempt to do so, they will be guilty of murder®. Again, there

must be a reasonable proportion between the provocation

and the violence provoked by it. A kick that would extenuate
the return of a fatal blow might not extenuate the fatal use
of a pistol.

One of the most conumon cases of voluntary manslaughter
is that of its being committed in the anger provoked by a
sudden combat, Thus if, upon a quarrcl which was not pre-
meditaled on the part of the prisoner, persons fall to lighting,
and then, in the heat of the moment, either of them (for the
combat alfords matter of provecation to cach) inllicts some
fatal injury on the other, the slayer will not be guilty of more
than a manslaughter. 8o where a soldicr, who was defending
himsclf against an insulting mob by brandishing his sword
and by striking some of them with the side of it, finally struck
one of them a blow en the head which killed him, the judges
held it only manslanghter®, Similarly where, in a qoarrel,
one man threw another to the ground, and then stanped on
his stomach and se killed him, it was held to be only man-
slaughter; as there had been no intcrval of time between the
blow which threw the deceased person down and the staping
on Lis body?, If, however, the quarrel subside for a time, and
then be resumed by onc of the combatants, it usually will not
afford him any palliation for a fatal blow struck after this

1 dea P, d40 srfro. But the communicalion of vemercul disvase by a
gonculbine is nof sullicient, Per Avory, J. (The 2" mes, March 8, 1918},

2 Req. v. Allen, Bephen’s Dy, C'v. L, Art 245 and note O,

3 Rer v, Brosen, 1 Teaeh 178 (W5, (1120

1 Rer v. Adsyes, Bmasell and Ryan {155 O 113)
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resumption of the conllick. It ecrtainly will not do so if he
employed the interval in arming himsell for the renewal of
the combat. Henee if, when two persons quarrel, they pro-
ceed to fight then and there, and one of them is killed, the
olfence is only manslaughter; but if, instead of thus fighting
at the moment of the quarrcl, they agrce to hold a duel on
the following day, and one of them is killed in that duel, the
slaver will be guilty of murder,

The various effects of provocation in cases of *voluntary™
homicide may be summed up thus. A grave provocation
reduces to manslaughter the act ol killing, even though it be
committed with some dangerous instrument. such as was
likely te kill (e.g. a pestle). But a slight provocation (e}
leaves the act of killing with & dangerous instrunient still a
murder; though it (8) reduccs the act of killing with a slight
instrument, such as was likely only to wound {e.g. & cudgel),
to manslaughter. Provocation never reduces a homicide to
misadventure, if the fatal blow were unlawful {e.g. vesentlul};
thoughitmayif that blow were only a lawhulact of sell-defence,

{0y Involuntery manslaughter is that which is committed
by a person who brings about the death of another by acting
in sonte nnlawful manner, but without any intention of killing,
or ¢ven of hurting, anyvone. This may happen in three ways:

{1} He may be doing some act which is intrinsically un-
Iaw (ul {probably it must not® be so unlawful as {0 be a lelony,
for then the homicide might not be a mere manslaughter but
a murder). Thus a person commits manslaughter if he acel-
dentally kills? some one else by conduct which amounts to a

L fego v, Cudidy, T Coapd K, 210. 2 Dufre p. 138

¥ Even thougl a fatal rezult were so fmprobable that it eould not be
wntfoiputed. ln few v, Sasun (The Times, May 18, 1820), & man wasz con-
vieted of manslaughter who, in commencing an illegal operation upon a
woman, had caused hor death, through nervons shock, by un aet s0 dight
that three experienced aceouchenrs stated that they had never knowm it
produce death. B3at Shearman, J., ruled that © Howercer fnprobeble & fatal
resuit might be, if the illegal act did cause death there is a manslaughier.”
Lf 21 Cox 493; 83 J. T, 276; and, for Torts, I re Folemis, L. B, [1921]
3 K. B 380,
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misdemeanor (as by taking part in an unlawful assembly),
or cven to a petty offence punishable summarily {as where a
motorist exeeeds the appointed Hmit of speed). And this rule
has been regarded ss holding good whenever the unlawlut
act which aecidenlally produced the death amonnted to cven
a mere civil tort, Bot there is some modern anthority for
confining the doctrine to such torts as arc likely to cause
bedily hurt, Tn Reg. v. Frankiin', this morc lenient view
was cxpressed by Field. J.. and Mathew, J. But the late
Mr Justice Btephen? adhered to the older doctrine that any
tort will suffice, even though it did not seem fraught with
any danger?,

{21 Hce may be leaving unperformed some act which it is
his legal duty to perform. Thus if a railway passenger is
killed hecause the pointsman f¢lt asleep and forgot to move
the points, this pointsman will be guilty of manslanghter (if,
on the other hand, he had purposely left the points unmoved,
it would have been murder). VWhere the engine-man at a
colliery left his steam-engine in the charge of an ignorant
hoy, and this lad’s inexperience brought about the death of a
miiner, the engine-man was held guilty of nmanslaughter®. But
the connexion between the omission and 1he fatal result must
not be too remote®.

In these two instances. the legal duly of acting arises [rom
special cireumstances whereby the particular person con-
cerned had taken it upon himsell®, 1t will usually arise thus;

U165 Cox 108 (KL & C 185 2 Dig. O, Leaw, T ed. Ard, 3140

* Mothers frequently take their bahies into lied with themselves; bat at
much risk of suffocating them by ¥overlaying,” sioce clildren so young witl
not autousatically strugele and so awake the overlaver. Yet such a homivide
is ned Tield o he a Manslaughter unless the overlayer were drumic, Cf 3
App. T187 and 23 Vielodda L B 159, Even if she be drank the Children
Act, 1908, 5. 13, allows the alternudive of desling with i1 as only an act of
Criminal Neglect, punishable with two years” mprizonment,

 Reg. v, Looeel B 00 and BT3RS0 132

B Hee Reg, v, Mifon, 2 Lewin 214 (K, 80 00 13830 g v, flees, OO0, C,
Bessions Papers, cav, (W3 (133}

8 Even a duty oreated only by a contract {vg signalman’s hiving) lo
which the person killed was not & party, hay sullice; at any rate if it con-
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for the commuunity at large are scldom under any legal duties
but negative ones, dutics to abstain from the commission of
certain acts. I am under no legal obligation to protcct a
stranger. “If I saw a man, who was not under my charge,
taking up a tumbler of poison, I should not become guilty
of any erime by not stopping himl.” Nor by not warning
a blind man whom I see heading for the edge of a clifl.
(UL p. 9, supra.) But the law itsclf does in some cases impose
upon a special class of persons some duty of a positive char-
acter, a duty of geting, Thus parcnts are responsible for the
care of their children?; and conscquently, if a child’s death
is caused, or even accelerated, by a parent’s gross neglect in
not providing sufficicnt food or clothing for his child, the
parent will be guilty of manslaughter.

The mere fact that there was some degree of negligence on
the parent’s part will not suffice. There must be a “wicked”
negligence, a negligencee so great as to satisfy a jury that the
prisoner did not eare whether the ehild died or not, Of course,
il the wickedness went so far that the parent infended the
child to starve te death, or even to sulfer grievous bodily
haen, he would be guilty not of manslaughter but of murder
(13 Cr. App. IR, 184). At comunon law, it was u good defence
that the parent was not sufficiently well off to provide for
the child. But now, under the Children Aect, 1908 —8 Ldw.
VIL ¢ 67, s, 12 (1}-—neglect to provide food, clothing,
medical aid, or lodging for a child is not exensed by the being
unable to de so without resorting to the Poor Law author-
ities. ITence if his willul omission to provide medical aid for
his child occasions or accelerates the death of the child, the
parent will be guilty of manslaughter. {And this will be the

templated Lhe salety of life. See 11 Cox 210, 16 Cox 710, 19 T L. B. 37, Vet
see Bevan on Negligence, p. 8. The common law bound the caplain of a
British ship to try to veseue any of Ais own sailors or passengers who fell
overlrard., But the Maritime Conventions Act. 1911, &, 6, extends his dury
to the rescue of awy person st sea in danger of leing lost, even an alicn
elemy,

b Por Hawking, I, in Rey. v. Paine (The Times, Feb, 25, 1850).

? From the birth, but not before; Rex v, Trod, 20 Cox 690.
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case cven when the omission is due to a conseientious or
religious objection to the use of medicine.} This liability lor
neglect is not confined to parents, Any adult who under-
takes, Jawfully or unlawfully, the care of a person who is
helpless, whether it be through infaney or even through mere
infirmity?, will similarly be guilty of manslaughter if this
person should die through his wicked neglect; or even of
murder, if he knew that the neglect was likely to prove fatal.
And, on the same principle, if a doctor, after having (not
merely been summoned to, but) actually undertaken the
treatment of a patient, wickedly neglects him, and he dies in
consequence of this negleet, the doctor will be guilty of man-
slaughter.

But the degree of neglipence must be not merely a enlpable
hat a criminal one, It is not enough to shew that there was
an error of judgment, or even such- carelessness as would
support a civil action for damages for negligence®, Tlence it
has heen noticed that when motorists are sued in civil actions
for negligence, the verdiet is usually against them, bhut is
rarcly so in prosecutions of them for manslaughter, There
nuust be a “wicked ™ negligence’—* such disregard for the life
and safety of others as to deserve Punishment’ {19 Cr. App.
R. 8). Yet the delicate line hetween these degrees has to be
drawn by the juryv?®, not by the judge {unless he hold that there

T Reg, v, Sendor, Lo BO[1808] 1 QL B, 283,

t Reyov, Tosten, Lo ROUIE03) | Q0 B 480 of 17 Or, App. BT

? French law drew until 1912 the like distinetion; tut now identifies
criminal negligence with eivil.

L Reg, v, Fiuwey, 12 Cox 625 (K, 8, C0 120}

» Yot it cannot be drawn in abstraet terme, Bt it may he illnstrated by
contrasts. Motorists have been wllowed to be convicted for homicides cansed
by cotoing round a dangerous corner on the wrong side and without seanding
the horn; or by driving at & rate of sixtesn miles an hour down Oxfored
Street at ten a.m. (O O, (0 Sess. Pap, oX2ivInL 8770, or at rwentr-five miles
ait hour on a eountry road that wag slippery with fee fein 3400 or by
gteering out on the wrong side, to pasa a tramear ilal stood lenothwaxs

across the motorist’s courso foavirt 33). And so hag a dranken van-drives
who took bis hovees *uulloping Hke a fire-engine™ alomg the wrong side of

the road {eov, 3881, Bul il was held by Ridlex. J., to be no manslaughter
where the negligenee by which a motorist crused a death waz oulv that o
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is no evidence at all to shew the eriminal degree). (Yet
however extreme a man’s neglicence may have been, he still
will not be answerable for a death which even full diligence
on his part would not have averted or delavedl) On the
other hand, **contributory negligence™ (see p. 129, infra) is
not a defence In eriminal trials, whilst in eivil ones it is
accepted; as where a flurried pedestrian stops short in front
of a taxicab,

{8) He may be doing sonte act which is quite lawful, but
nevertheless may be doing it negligently? and therefore un-
lawfully. For instance, a sportsman indulges in rifle practice
in the immediate vieinity of houses: a school-girl reads her
favourite poet whilst cycling: or some one swings a chair to
and [ro wantonly, though in mere play?, Tf death be caused
in chastising a child who is under your authority, and whom
you have no intention to kill, the case will be {(a) one of
Manslaughier, it the cxtent of the punishment were unreason-
able, although the instrument used was a reasonable one.
On the other hand, it will be (B} one of Misadventure, it both
the extent and the instrument were reasonable; but (¢} of
Muyrder, if the instrument used was utterly unreasonable.

getting ont of the line of tralfic and proeeeding on the wrong side [oxrax,
314} or thal of an error of judzment in continuing bis jonrney afrer finding
that his steering-rear had got out of arder (exax. 232). The well-knosn case
of Tizon v. Bell (3 M. and 8. 198, Kenny's € ases on Tart, p. 5874 is s0 eloge
to the dividing-line that acthorities are disagreed as fo whether or not the
neutigence shewn in it would be sufficient for Manslaughter,

L Reg. v, Dofloveay, 2 Cox 373 (K, 5. C. 134

2 T with a wicked neglivence, Sce Note 5, p.o 122 siapre. As to the
Evidense necessary, it has been held in Ireland (Ber v, Cavendish, 8 Ie. C. L.
178) and approved by the Hizh Court of Austealia (27 0 L. R, 160 that, on
an indictment for manslanghter by negligent dviving, the proof of the mere
faet of killing raises » preswinplion of unlawial killing, and 1hus throws on
the accused the burden of disproving neglivence (ef. 16 Cox 710; and the
windred rule in Murder, infre, p. 140). But this Irish raling has not escaped
criticism. That a motor-ear was on the foot-path would be evidenge of
criminal negligenee, But it weuld be rebutted by shewing that it went there
by the machinery being out of order; or by the need of avoiding an imminent
enllision on the roadway; or even merely by (in the Admiraity phraze) “a
wrenga manceuvTing in the agony of the moment™ of impending collision,

3 Or a matorist drives at & rate whicl. though within the preserilied speed
it (eontrast p. 120 suprad, is too rapid for lhe corner he is turning,
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And similarly if death be cansed by a workman throwing
down rubbish from a roof, though without his having any
idea of doing hurt to anyone, there arc the same threc
alternatives, For (a} it will be Misadveniure, if the matter
occurs in a village, and the workman has called out to give
warning before throwing the materials down. But (8} it will
be Manslaughter, (1) if, though it were only in a village, the
workman did not even call out; or {2)ii it were in a town and
he only ealled out, but did not take the further precaution
of Jooking over. Finally, (¢} it will be Murder, if it were in a
town, and he so recklessly negligent as not cven to call outl
In like manner, if a person die from being plicd with liquor
by his boon-companions, the degree of their legal responsi-
bility will depend upon the motives with which they acted.
If from mere unrcllecting conviviality, the homicide would
only be one of misudventure; if from a deliberate * practical
joke,” it would be? at least a manslaughter; and, in casc
that an extremely excessive amounl of liquor was admin-
istered, or that 1here was a desire to produce death?, it would
he murder®, A person may be eriminally negligent although
taking all the eare that ke can. For if he undertake the work
ol an expert—e.g. if a ploughman act as a boatman or as a
surgeon—he must cxcreise an expert’s skill {ef. 12 Cr. App.
R. 158),

Manslaughter is often spoken of as “ilhe most elastic of
erimes”; for the degrees of guilt which may accompany it
extend from the verge of murder to the verge of cxcusable
homieide. The punishment?® is penal servitude for life or not
less than three years, or imprisonment for not more than two,
or a line®. Coroners’ inquests suggest an annual average for

1 Avehbald, p. 890, ¥ Rew v, Murting 30 and PL2LHR S, (187,
2 Reg. v, Prine, Sessiona Pavers, XoL 537 302 The Times, Fob, 23 ]
ol v Poekard (WL =000 1370,

Aot and 25 Viet oo T} & The normal sintence for Tnvaluniary wian-
slanghter is repated 1o he ®ix months” imprisonment,
f For munslanghter in a eombhat, Patteson, J., onee inflicted merely a

fine of a shilling (The Tines, Ang, 9, 1815),
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cases of manslaughter of a little under seventy, and for
miurders a Jittle over one hundred and fifty; as against five
justifiable homicides {other Lhan executions) and nearly four
thousand (sane and insane) suicides.

(ITI)} Infanticide. This modemn felony is the ereation of the
Infaniicide Act, 1922 {12 and 18 Geo, 5. ¢. 18).

During the seventecn years 1903-21, sixiy women were
sentenced to death for infanticide; but in fifty-nine of the
cascs the sentence was comrmuted. To remove this divergence
between theory and practice, the Act of 1922 enacts that:
*IWhere a woman, by any willul act or omission, causes the
death of her newly-born child, but at the time,..had not fully
recovered from the effcet of giving birth to such child, and by
reason thereof the balance of her mind was then disturbed,
she shall...be guiity of Infanticide”; and may be punished
as il guilty of Manslaughter (sce p. 124, supra) although but
for this enactment she would have been guilty of Murder, 1f
she be ftried for the child’s murder, the jury may instead
convict her of Infanticide; and if tricd for Infanticide, they
ray instead conviet her either of Conccalment of Birth (see
p. 131}, or (if she be over sixteen) of aun olfence of Cruelty
under s. 12 of the Children Act, 1908,

Thus she is treated as having been in seme degree respon-
sible when she did the act, although the balance of her mind
wus then so far disturbed that—like a person who kills under
gross provocation—she was not completely ntistress of her
faculties. Inabad case, where she did intend to kill, a sentence
of nine menths’ imprisonment was passcd by Avory, J,

The Act unfortunately contains no definition ol the vague
plrase “nrewly born.” Accoucheurs limit it to infants less
than sixteen days old (Glaister’s Legal Medicine, p. 183). But
en the intention of the Act see the judgment in Rex v.
O Donoghue, (44 T.LR. 51; 20 Cr. App. IL., p. 182),

(IV) Murder. The word “murder,” {rom the Germanic
marth. originally denoted (1) a seeret killing. Hence the name
was applied to the fines imposed by William the Congueror
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upon any hundred where a Norman was found sceretly killed.
The dead man was presumed to be a Norman unless there
was express “presentment of Englishry,” After these fines
{then already nearly obsolete) were abolished by Edward TIT,
in 1840, the word “ murder” necessarily lost its earlier mean-

ing, and came to e used as a name for (2) the worst kinds of
£

homicide. (Those kinds of homicide which, as they were
ncither justifiable nor even cases of misfortune or self-defence,
were capital felonies, but vet were not of so bad a kind as to
be called ““murders,” remained undistinguished by any
particular name.} Finally, when by 28 Ilen, V{IL ¢ 1 the

henefit of elergy was lavgely taken awav from “murder of
) gely 3

mualice aforethought,” the term “murder”™ soon became (8)
limited, as it still is, to the form of homicide dealt with by
this statule, This phrase “malice aforethought® was not new.
It had been in use sinee the thirteenth century (even before
the abolition of Englishry); for “malitia praccogitata’ was
(amiliar under Henry IIT, as one of the tests of unpardonable
{t.e. capital) homicide. But at the time when the phrase
began to be used the word “malitia> meant rather the wrong-
ful act intended, than the intenljon itself; still less had it any
particular reference to that special form of evil intention,
viz. hatred, which “maliee” now poepularly denotesl,
Murder, in this third and final sense, may be delined, in
antique phrascology which has been elassieal cver sinee the
tinie of Lord Coke, as (¢) unlawfully (8) killing () a reason-
able creaturc, who is (3) in being and (¢} wnder the King's
peace, () with malice aforethought either express or implied;
(y) the death following within a year and a day® Of these
seven constituents, the first, viz, * unlawfulness,” distinguishes
murder from all non-felonious honiicides, whether ranked as
justifiable or only as exeusable; and the sixth, “malice afore-
thought,” distinguishes it from those unlawful homicides
which rank only as manslaughter, The secoud, third, fourth,

P Polleck and Maitland, 11, 467; Maitleond s Collected Papers, 1. 304,
% 8 Coke Tnat, 47,
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fifth and seventh are as nceessary in manslaughter as in
murder. But, as it is in cases of wurder that they have
received the fullest judicial consideration, it has seemed more
appropriate to postpone uutil now our discussion of them.
We will consider the last six points successively.

(1) Killing. In murder, as in manslaughter, a man may
Le held liable for a homicide which he effected, not by any
direct violenee, but only through some protracted chain of
conscquences; his own last act in it being remote, both in
timc and in order of causation, from the desth which it
hronght about, This is vividly illustrated by two old cases
mentioned by Blackstone. In one, a “harlot™ abandoned
her new-born child in an orchard, and covered it over with
no better protection than leaves, Birds of prey being then
common in England, a kite struek at the infant with its
¢laws, and thereby inflicted wounds which caused the death
of the child. The woman was arraigned of murder and exe-
cuted!, The other case is that of a son who touk his sick
father from one parish into a sceond one In cold weather,
against the old man’s will, and so hastened his death® Yet
in murder. just as we saw in the case of Attempts?, thereis a
point at whiclt the law refuses to continue to trace out chains
of cawsation: und bevond which, therefore, any act is re-
garded as too remote to produce guilt®. But here, as hefore
in Attempts, it is impossible to lay down any general rule
{or fiving this point; and the utmost that can be done is to

: (mmptnu s Justicz 24 (K. 3. G923 8o, where a woman injured herself
by jumping out of 2 w llltf.U“ through a well.grounded apprehension of being
werously attacked by €, £ was held to have caused the mjury, thouﬂh
ver touelied her: Pe.r v, Colem, 340, PLOLE2
B2 B NI 3, Hilople 1R8O 820
vra, g 810 Under Fldwqrd. 11 a judge who, by an illegal sentence,
il s man, was only @ned; Bracton’s N B, case 7.

UNee T and (L 161, At Fhe { dmbrldge assizes in 1667 Robert Theloman,
AL of ®idoey, was indieted {or the mﬂ.-nsldu_.ghlel of Nizholas Christmas, a
schalar of 8 Jéim‘s; whom he beat for tlirowing atoues at an npricoi-tl'_ee,
snd who then, in running away, foll apd was killed Ly the fall. But Sir
T, Selarer, whose M3, nntehook records if, does not say what was ruled as
1o the remoteness of the beating.

pn
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suggest it approximately by illustralive instances. The most
uoteworthy is the rule that killing a man by perjury is not
murder!, That rule, though it has been doubted by some
lawyers, has the sanction of so great a crininal judge as Sir
Michael Foster?; and is supported by the fact that, even in
an age when the delinition of murder was less narrowly con-
strucd than now, and when judges were more pliant to the
Crown, the lawyers of James IL did not venlure to indict
Titus Oates, the inventor of the imaginary “ Popish Plot,”
for the murder of the men whose lives he had sworn HWEY,
Yet their desire to see him expiate his guilt by death, if it
were legally possible, is suiliciently evidenced by the sentence
passed {and cxecuted) upon him when he was proseculed for
perjury—viz. two floggings of about two thousand lushes
each. It used, again, formerly to be thought that killing by
& wmental shock would not be murder; but, in the clearer
light of modern medical science, such a cause of death js no
longer considered too remote for the luw to trace?,

An act may amount to an unlawful killing, cither as a
murder or a manslaughter, cven though it be so remote in
the chain of causes that it would not have produced death
but for the subsequent acts or omissions of third parties?;
unless this conduct of the third partics were either wilful or,
at least, unreasonably negligent. The rule extends even to
similar Intervening conduct on the part of the deceased
victim himsel(?; ¢.g. his refusal to submit to amputation.
The rationale of it is, that a person who brought the deceased

'V Rex v. Macdaniel, Leach 52 (K. 8. €. 97). But the Roman jurists treated
such a perjurer as a murderes; FHy. 48, % 1. In England, killing by Wilch.
craft wus not murder; though mude capital in 1562,

* Fosler's Crown Law, 130,

# Rex v. Hoyward, 21 Cox 693; Reg. v, Towers, 12 Cos 430; Wilkinson v,
Downton, T T [1897] 2 Q. B. 7,

* Contrust Reg. v. Hilton, 2 Lewin 214 (K. 5. (. 133, with Reg, v. Lowe,
3 and K123 (K. 8. 132,

# Contrast Heg, v. folland, 2 M. and B. 331 (K. 8. ¢ 98 with Feg. +.
Sawyer, C. € C. Sessions Papers, ove (K. 8. €. 94). In Seottish law, the

corresponding rule dies not thus inefude the eonduct of the deceased or the
mere onissions of third partics,
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man into some new hazard of death may fairly bhe held
responsible if any extraneous circumstances (that were not
intrinsically improbable), e.g. septic poisoning, should convert
that hazard into a certainty. Anillustration, noteworthy both
for the rank of the criminal and also beeause nearly twenty
vears elapsed between his erime and his trial, may be found ?n
the case of Governor Walll. He wus tricd and cxceuted, in
1802, for the murder of Serjeant Armstrong. on the island of
Goree, by sentencing him to an illegal {logging: though the
illness thus caused might not have produced death, but
for Armstrong’s own rash act in drinking spirits whilst he
was 1%

It was held by Baron Martin? that if an cnpine-driver
neglicently causes a collision, and a passenger, on sccing .this
collision to be imminent, jumps out of the train and is killed
by the jump, the Hability of the engine-driver for the man-
slaughter of this passcager will depend on the question
whether a man of ordinary self-control would have thus
jumped, or only a4 man unreasonably timid, In like n.lalmcr,‘
(Quain, J., held that if a man who lay drunk in the middie of
o roud, and did not get out of the way of a vchicle, were
driven over by it and killed, the driver would be indictable.
Yor* conl.ribﬁtory negligence” is no defence in eriminal law 4,

(2) A4 reasonable creature. Ilere “reasonable” does not
mean “‘sane’” but “human.” In criminal law a lunatic s a
persona for all purposes ol profection, even when not so for
those of liability,

{3) fnbeing, 4., not a mere unborn child® There can be

L 25 State Trials, 51 Seo Al the year vound, Vol ™. . )
z Cf, Reqo v. Molland, 2 3L and R, 331 (K, % (. 93); and a like case in

0N Bess, Pap,, o 5700t s, 424

B ftag v Monla, O, O Bessinne Papers (1870), Ty NI 424, .

i JC,\ . 4 . Pup,, exxvin 854 See Rap. v, Dunt, L. and C: 67
U8 Q128 per Blackbarn, 3 Feg, v Aan, 1'.‘_00); 455 (K. 5. C ].361_{ $er
Pxles, J.; By v, Saindell, 2 C, and I 230 (K. 8. C. 73] per Pul'[}c}ck, B
But it say mitigate the scntence; fer v. Siubhe, 8 (r. App. R. 238,

& Lorto early foronsic medicine (4.0, 1318) it seemed  haed Lo know if he
fief Kl 317 Stathany, Corone 91,
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no murder® of a child which dies before being born er even
whilst being horn: only of one that has been born, and, move-
over, horn alive, For purposces of eriminal law—and also for
those of property law, e.g. to hecome a holder of property
and so transmit it again to new heirs, or to enable the father
to obtain curtesy of his wife’s lands-—mere birth consists in
extrusion Ivom the mother’s body, f.e. in having *come into
the world.” To the discredit of our law, a great encourage-
ment to infanticide is afforded by the rute that partial ex-
trusion is not sullicient. If but a foot be uncxtricated, there
can be no murder; the extrusion must be complete, the whole
body of the infant must have been brought inte the world?
But it is not necessary that the umhilical cord should have
been severed®. And to be born alive the child must have
been still in a living state after it had wholly quitted the
body of the mother. Henee that life then still existed must
be actually proved %, and this may be done by giving evidence
of any cery, or breathing, or pulsation, or movement, aftex
extrusion. But it is not necessary that the child should have
continucd to live until it was scvered from the mother; or
even until it could breathes, for a child may perhaps not
breathe until some time after full extrusion {though, on the
other hand, infanis somectimes breathe, and even ery, belore
they are fully extricated). A Parliamentary Committee of
1893 recorded the sapient verdict of a coroner’s jury upon “a

i But by statute {24 and 25 Viet. c. 100, s. 58] o use means to procure
abortion is & felony and punishable with penal servitude for life,

2 Rex v, Poulton (1832), 5 O, and T 330, Not 50 in Tndia.

8 Req. v, Reeves, 8 O and P 25, The ambiguous phrases, “separate
existenee™ and “independeni circulation,” differently understeod by
different doectors, should be aveided, as more casily nttered than explained;
{L. Q. It xx. 142-5),

* As to the frequent diffienlty of this proof see p. 342 {nfra,

® Nor is it necessary that it should be capahle of continued life, Tn i812,
at York summer assizes, a midwife was convieted of murder for drowning s
newhorn child which, from the absence of part of the skull, could not have
lived many hours, {Bavley, T, however, recommended commutation of her
sentence, because she had sincerely believed ber act to be lawful) dnnual
Register for 1812, p, GG,
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child found dead, aged about three months; but no evidence as
1o whether or not it had been born alive.”

The birth must thus precede the death; but it need not
also precede the injury, Thus an act which causes a child to
he born mueh carlier than in the nataral course, so that the
ohild is rendercd much less eapable of living when born and
accordingly scon dies, may itsclf amount to murder.

It may be convenient here to digress for a moment from
murder to another offence; and to mention that on the in-
dictment of any person (whether the mother er not) for the
yarder of a new-horn infant, the jury may find no sufficient
proof of murder, and yet may find proof of the statutory
offence of “endeavouring, by seeret disposition® of its dead?
body, to conccal its birth” {24 and 25 Vict. e, 100, 5. 60},
In this crime, unlike murder, it is immaterial whether the
child was born glive or uot. In such cases the jury are per-
mitted by the statate to convict of this offence of Conceal-
ment of Birth, without the delay of any fresh trial or fresh
indictment, This statutory offence® (which, of course, may
itsell form the subject-matter of an express indictment) is a
misdemeanor; and is punishable by two years’ imprisoniment,
with hard labour. Conecealment from the world in gencral
musl be intended; it is no erime to conceal a birth mercly
from some particnlar individual alone; “there would be a
hardship in punishing a girl for concealment from her master,
if there had been no concealment from her mother®” But
there may be sufficient conecealment although the hirth is
alrcady made known to some persons pledged fo secrecy,

(41 Under the King's peace, “The King's majesty is, hy
his office and diguity royal, the principal conservator of the

t By, throwing into a pond, or burning. Thns mere deaiel Is not a sufficient
eoncealiment.
4 There thus is no olience in conceuling the hirth of a child that s still alive.

B YAy imaginary crime, consistenl with perfect [mdral] innoccence™;
Tullock, B. (Life of Lord Bramwell, po 370 L always regarded its moral
wnilt s altogether unwortly of punishment™; Lord Brampton (Heminiscences,
el xs .\;11.:]._

+ Mr Justice Wright, Dwaft Criminal Cade for Jamaicn, p. 108,

o2
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peace within all his dominions’.” Yet in our Anglo-Saxen
period the King’s peace was only partial in its operation, and
merely supplemented that national peace which it finally
supplanted. The national peace, which apparently had its
origin in the sanctity of the homestead, was protected only
in the local courts; and these were weak. The King’s peace,
on the other hand, was enforeed with vigour by royal officers
of justice. At first it applied enly in certain hely seasons,
or to persons to whom it was speclally granted by the
King, or to places which werc under the King’s special
protection (such as the precincts of his house and the four
great roads)®. These limits, however, soon became indcfinitely
cxtended. “The interests of the King and of the subject
conspired to the same end®” The King profited in the way
of fees, and the subject was anxious to appeal to the one
authority which could not anywhere be lightly disobeyed,
Accordingly, “after the Conquest, the various forms in which
the King's speeial protection had been given disappear, or
rather merge in his general protection and authority®”” But
even then the King's peace did net arise throughout the
nation at large until he proclaimed it; and it lasted only il
his death, So on the death of Ilenry L., the chronicler tells
us, “*There was scen tribulation in the land; for every man
that could forthwith robbed another.” Finally, as Edward L.
was away in Palestine when his father died, the magnates
themsclves proclaimed the King's peace, in spite of his
absence, to avoid the confusion which wonld otherwise have
arisen. Thenceforward even the King's death was never
regarded as suspending the royal peace.

A man attainted of praemunire wus not under the King's
peace; and. therefore, until 5 Eliz. . 1, it was not murder to
kill him?, On the other hand, to kill an cutlaw was murder?;

1 1 Blackstone Comm. 350,

2 Cf. Maitland's Collacted Papers, 10 2807,

* Pollock, Aaford Essays (The King's Pozcel, p. 33,
& Jhid. p. 57,

&Y, B 2 Fd IIL. fo. 6, pl. 12 91 Hale P. £, 413,
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and evenn a savagel or a condemned eriminal? or an alien
enemy? is under the King's peace. Hence an alien encmy
cannot laswfully be killed except in the actual course of true
ward, In such he, ol course, may; so, if the captured ecrew,
on board a prize brought into Britigsh watcrs, should endeavour
to refease themselves from thetr British captors, and in the
conscruent struggle one of the prisoners should be killed by
one of the captors, the homicide® would not be felonious,
The law (as we are often told) is no respecter of persons.
Without being universally trme, this is a prineiple which has
alwavs applied with speeial force to the law of Ilomicide.
Thus the villein could not be killed by his lord, Nor could
the slave, even in Anglo-Saxon times, be killed by his master;
ler the laws of Allred inilicted a fine on the master who
murdered his slave, and this at a time when most homicides
admitted of being atoned for hy mere payment of a fine.
The King's peace was powerful to protect both wvillein and
slave from the extremity of tyranny. It is instructive lo
notice 1hat, even in much meore recent times, a West Indian
leuislature imposed on masters no severer responsibility than
Anglo-Saxon legislation had done in their dealings with the
lives of their slaves. Thus one of the Aets of Barbadocs® ran
as follows: “If any slave under punishment by his master,
for running away or any other misdemeanor towards his
masker, unfortunately shall suffer in life (1) or member, no
persou whatsoever shall be Hable te a fine, But if any nan
out of wantonness or eruel intention shall wilfully kill a slave
of hiis own, he shall pay into the public treasury £13 sterling.”

1 Bee e 1305 oL dafrae

2N B35 M. VL 57 Cammanwealth v. Bowes, 13 Mass, 330 (K. 8. G 91},

8 F.g.a prisomer of war; | Taunt. 32, 36,

* 1ence i 1902 feur Zeerust natives were zgenteneed to death by the
eripiinal court at Pretoria for having killed a Bocr in the war of 1900 oufside
thiir frentier, when their Chicfs only commission from the British authorities
was to defend hig own territory, Similarly in the Transvaal, Van Aan was
exemnted for having shot an English officer approaching under a flag of
e,

¥ Per Jumoes, L. J., in Figke v ERioit, Lo R, 4 P, C, 184,

¢ No. 429, p. 125,
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(5 Malice aforethought. The preceding elcraents in the
delinition of murder are commou to all forms of criminal
homicide; but this fifth point is the distinctive attribute of
those honticides that are murderons. When, as we have
seen,! the legislature determined 1o take away the “benellt
of clerey” from the most heinous cases of homicide, it
adopted the already familiar? notion of ** malice alorcthought™
{(malitia praecogitata) us the degree of wickedness which should
deprive a homieidal “clerk” of his ancient right to cscape
capital punishment. The phrase is still retained in the modern
law of murder; ut both the words in it have lost their original
meanings. For the forensie experience of suecessive genera-
tions brought into view many cases of homicide in which
there had been no premcditated desire for the death of the
person slain, and which yet scemed heinous enough to deserve
the full penalties of murder. These accordingly, one after
another, were brought within the definition of that offence
by wide judicial constructions of its lunguage, Hence a
modern student may fuirly regard the phrase “malice afore-
thought™ as now a mere arhitrary symbol, It is a convenient
comprehensive term for including all the very various forms
of mens rea which are so heinous that a homicide produced
by any of them will be a murder. HBut none the less it is
only an arbitrary symbol. Tor the “malice” may have in it
nothing really malicious; and need never be really * afore-
thought,” (except in the sense that every desire must neces-
sarily come before—though perhaps only an instant before
—the act which is desired). The word “*aforcthought,” in the
definition, has thus become either false or else superfluous®,
The word “malice” is neither; but it is apt to be misleading,
for it is not employed in its origina (and popular) meaning,
A desire lor the death of the individual who was killed—or,

1 Nupra, po 128,
? See Prof. Maitland's Colfected Papers, 1. 305,
i Contrast the “deliberateness” which the German Penal Code, § 211,

requires for Murder; even an hour's interval being held too brief to con-
atitute it; Molling' Leipeip Tricls, p. 200,
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as for distinetness’ sake it may be termed, Y 8pecific Malice™
_is not cssential to murder. Blackstone, indeed, in his treat-
ment of this erime, somctimes uses the word Malice as if in
this narrow sense; but at other times he includes under it,
and more correctly, other states of mind far less guilty, Tror
there arce scveral forms of mens rea which have been held to
be sufficiently wicked to constitute murdercus malice, They
arve the following:

{i) Intention to kill the particular person who, in fact, was
killed. This, of comrse, is the most frequent of all the six
forms,

(ii) Intention to kill a particular person, but not the one
who actually was killedl. If a man shoots at 4 with the
intention and desire (or, as Bentham would express it, the
“divect intention”) of killing 4, but accidentally hits and
kills B instead, this killing of 1 is treated by the law not as
an accident but as a murder?, In old legal phrase, malitia
egreditur personam; the wens rea is transferred lrom the
injury contemplated to 1he injury actually committed.
Austin has pointed out that such a murdcrer may have had
any one of threc mental attitudes with rcgard to the prospect
of this latter injury, Ile may have--

(¢) Thought it prebable that he would hit B instcad of
4: and have risked deing so, though fecling no desire at all
that B should be hit. Austin classes this as an “intenfion™;
and Bentham gives it the specific name of “indirect inten-
tion.” But in ordinary parlance it is not called “intention™
at all®; beeause there was no desire of killing 12,

(8) Thought it improbable that he would do so. This,
Austin denominates rashness.” }

{¢) Not thought of it at all. This, Austin denominates
“heedlessness,”

U Rep. v. Salishury, Plowden 100 (K. 8. € 102), Cf Orsini’s ontrage,
1 419 fnfre: and Commormsnith v Mink. po 114 supra.

® Op manslanghter, if 4 has given such provocation as would reduce the
kiliing of iim 1o manslaughter; Rer v. Gruss, 23 Cox 433,

B UL op 140 infra
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(ifi} Intention to kill, but without selecting any particular
individual as the victim. This has been conveniently called
“universal malice.” It is exemplified by the case put by
Bluckstone, of a man who resolves to kill the next man he
meets and does kill him!; and by the more frequent and
more intelligible case of Malays who madden themselves,
with hemp, into a homicidal frenzy, and then run “amok”;
and by that of the miscreant who, ahout 1396, placed an
explosive machine on board an Atlantic liner about to sail
from Bremerhaven, in order to get the money for which he
had insured part of the cargo. It is also excmplilicd by such
sirocities as those attributed to the early scttlers in Queens-
land, who are said te have rubbed peison into carcases of
sheep or into masses of flour, and then placed them in the
Lush in honpes of their being eaten by the aborigines®.

{iv) Intention only to hurt-—and not kill—hut to hurt by
means of an act which is intrinsically likely to kill. There is
an old case of a purk-keeper who, on finding a mischievous
hoy cngaged in eutting some boughs from a tree in the park,
ticd him to his horse’s tail, and began to beat him on the back;
but the blows so [rightened the hovse that it started off and
dragged the boy along with it, and thus injurcd him so much
that he died?. The park-keeper was held to be guilty of mur-
der. More recently, in 1885, a very similar case was tried at
the Lewes Assizes. In it, a cow-boy had tied a child, who
annoyed him whilst he was milking. to one of thc hind legs
of a cow; but the cow took fright at this, and started off, and
in its course dashed the child’s head against a post. Here, The
jury, with the approval of the judge, convicted the prisoner
of manslaughter only. The casc is of course distinguishable

1 4 BL Conim. 200.

£ Yaydon's Lreoper-Police of Adustrabin, 1. 304, On Dee. 15, 1838, seven
seltlers were hanged in New South Wales for the unproveked massaere of
thirty natives; but pleaded It has been 3o commen that we had no idea it
was against the law™; ibid. Cf. the ease of Christians Edmunds, who in 1872
uged wilfully to supply & eonfectioner’s shop with chocolate-creams imbued
with strrehnine.

1 Rer v. Halloway (1628), Cro. Car. 131 (K. 3, ¢ 108).
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from Halloway’s; inasmuch as the cow, being both a less
sensitive and a less active animal than the horse, was not so
likely to do a serious injury, But the morc lenient verdict is
probably to be attributed less to this consideration than to
the general tendency of modern tribunals to relax the severity
of the old law of murder.

We have already seen® that even a parent or master,
legally entitled to inflict eorporal punishment upon a child,
will be guilty of murder if he should, however unintentionally,
kill the child by inflicting the punishment in some mode
which was obvieusly likely to cause death, Thus in Rez v.
Grey?, where a blacksmith was charged with the murder ol
his apprentice by striking him on the head with a bar of iron,
it was held that the use of so dangerous an instrurent “is
all one as if he had run him through with a sword.” And,
siznilarly, a mother who had punished her child by stamping on
its body, and had thereby killed it, was held guilty of murder®.

{v) Intention to do an act which is intrinsically likely to
kill, though without any purpose of thereby inflicting any
bart whatevert, Of this character is the intention of any
wurliman who recklessly throws things off the roof of a house
it a town, without looking over the edge to see if anyone is
likely to be struek, or giving any warning® We may add,
iy an instance of this fitth form of mens rea, Blackstone’s
case of the “unnatural” son who carried his sick father
about, out of doors, in cold weather, which hastened the old
man’s death®. (This latter case, the printers of some thirteen
suecessive editions of Stephen’s Commentaries unwittingly
represented as if it had been one of a deliberate intention to
kill, by printing “rich” instead of “sick™!)

1 Supra, p. 123 ¢ Kelyng 64 (K. 8. C. 103). &K & CLLnG

i Eg. purposely letting loose a fierce bull, though merely “lo fright
people and make sport” {2 Ld. B. 1573]. Or, again, the blowing down of
the wall of Clerkenwell Prison, Dec. 13, 1867, to make a pap throngh which
some Fenian priscners could escape; twelve bystanders were unintentionally
killed, and a hundred and twenty wounded; The Times, Apr. 20, 1868,

# Supra, p. 124, Rex v, Hull {1684), Kelyng 40 (K. 8. C. 123).
Y Supra, p. 127, ¥, B. 2 Ed. IIL f. 18, Hil. pl. 1 {K. 8. C. 92},
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To treat this class of intentions as amounting to a mur-
derous malice is perhaps impolitic: as being 2 more severe
freatment than modern public opinion cordially approves, It
certainly is Tclt by juries to be so, This was foreibly shewn
at the trial of T.con Scrué, at the Central Criminal Courl in
1887, Ileset fire to his house, which he had insurved Tor con-
siderably more than its value: and in the firc his two boys
perished. ITe had been a kind father; and he had no intention
of causing the death of the boys, On an indictment for their
murder, he was acquitted. The acquittal seems 1o have heen
due simply to the jury’s dislike of the doctrine of “con-
structive” malice; for when indicted, in the following month,
for arson, he was convicted, Yet if gnilly of arseon, he un-
doubtedly was legally guilty of murder,

{¥i} (The oldcr wuthorities add) Intention to commit a
felonious act even thougl it be one unlikely to kill,

The oldest text-books had extended this principle to any
unfamwful act, bub Sir Michael Foster limited it to felonious
acts. Since his time, however, the effect of the rule, even as
thus limited, has become enlarged, in consequence of various
assaults and othcr acts having by statute been made into
felonies. The illustration which Toster (Crown Law, p. 258)
gives of this sixth rule is that of a man shooting at a fowl in
order to steal it, and 1hereby accidentally kill'ing a bystander,
This, according to his view, would he murder; though if the
intent had been mercly to kill {and not to steal) the fowl, or
if the bird aimcd at had been a mere sparrow, the homieide
would only have been manslaughter, as the act intended
would not be a fcouy. Similarly, if a thicl gives u man a
push with intent to steal his watch, and the man [alls to the
ground and is killed by the fall—or if a man assaults a
woman, with intent to ravish her, and she, having a weak
heart, dies in the struggle—such a homicide would, according
to Yoster’s rule, ho wmurder.

1 Beg. v, Sernd, 16 Cox 311 (K, B, C. 1061, Cf. thoe closcly similar case of
Rex v Lowfer, (L (00 3ess. Pan, cLVIIL A8S.
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Yot the severity of this rule has led to its being doubted,
As carly as 1773, in Lad’s Case (Leach 96), the judges hesi-
tated to say whether it would be murder to cause a child’s
death by a rapel. Both Stephen, J.%, and ITuddleston, B.,
instrneted juries that the Court Jor Crown Cascs Reserved
would probably not uphold Foster’s rule. The draft Criminal
Code of 1880 omitted it, Such an omission would still leave
such felonies as are intrinsically likely to causc death to be
dealt with as cases of our last mentioned rule, No. (v});
though homicide resulting from any felony which was unlikely
to cause death would be only a case of “involuntary” man-
slaughter®, On the other hand, Lord Alverstone, L.C.J., saicd?
that “The expericnee of the judges shews that there are so
many cases of death eaused by attempts to commit felonics,
that, for the protcction of human life, it is not desirable to
relax the rule which treats such erimes as murders,”

Henee in the [requent eases in which death results from an
aborlion procurcd feloniously, yet by the woman’s consent
and therefore with no violence against her, and morcover in
such a manner as scenled to involve no appreciable risk to
licr life, the judges formerly regarded it as clearly murder;
and they passed sentences of death. But in later ycars these
sentences were usually commuted by the Crown; and juries
morcover shewed reluctance to convict of this merely * con-
structive” murder (cef. pp. 138, 275). Hence the judges de-
veloped a ruled that, in such cases, the jury may conviet of a
mere manslaughter; unless they think that the prisoner must
as 1 reasonable person have contemplated {or did in {act con-
template) that death or gricvous bodily harm was likely to

1 But it clearly is. See Board’s Cuse, 14 Cr. App. T8 1634, 187, 199,

¥ See Rey. v, Sernd, loc, ity fleg. v Horsey, 3 F. and F. 287 (k. 8.0 Ly
Stephen, Hist, Crim. Low, 1L 79; Bleckbarn, J., in fleg. v, Pembliton, L. R.
IO R ak p 121 (KL S G150 8 Kupra, p. 119.

: g the grand jury at Tiverpool, March 9, 1509,

5 Rer v, Dumley, 22 Cox 683: Reg. v. Whitmarsh, 62 J. P, 7115 of. 12
O'r. App. R. 15, and 16 Cr. App, R. 24, This new rule unfortunately pats the

peactised abortionist inte a more advantageous pesition than the mere first
aitender. Both Scotland aud Lreland still relain the elder and sterner doetrine.
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result!, Thus our sixth rule must be limited to such felonious
acts as invelve violence to an unwilling victim?,

{vil) There is anthority for including, amengst the cases
of maliece that give the character of murder to hormicide
produced by acts that were not likcly to kill, one form of
intention which would net even be felonions; viz. the intent
knowingly to oppose by force an oflicer of justice, when
engaged in arresting ov imprisoning an offender. Sir James
Stephen, for example, maintains that even if the opposition
took no more viclent form than merely that of tripping up
the officer, vet, should his fall accidentally kill him, the case
would be onc of murder®, But he appears to have drawn this
severe doetrine merely Itomn general language used in the old
authorities. In all the reported eases in which officers were
killed, the actual means appear to have been intrinsically
dangerous oncs, Hence, in view of the modern tendency to
narrow cven the aceepted rules as to construetive malice in
murder, it may well be doubted whether the Court of Crininal
Appeal would support this less delinitely established doetrine,
But the corresponding court in Ireland has miled in its favour
(The State v, M Mullen [1925], 2 Ir, 9); saying hat if the
fugitive fired back towards the pursuing arrestor, there would
be Murder even if he did not mean to hit Linw.

The existence of these various forms of ¥ inurderous malice ™
shew it to be xeh wider than mere “inalice™ in the popular
sense, viz, il-will; though much narrower than malice in
the techoical legal sense, viz. mens req, Fvery intentional
horaicide is primd fueie presumed to have been comniitted
with a murderous malice?; so that the delendant has the

1 Hence it is well to add an express count for Manslaushier, &0 that the
AMurder count, if nol pressed, may be dropped altogether,

2 Bee 14 Cr. App. K. at p. 116, and p. 187,

¥ Mg Cro Low, Art. 315 Tlustration 11,

# Tndeed the striet rule does not requive Tutention, but only that the
ileath be due to the prizoner’s eef (not his mere omission); 8 Cr. App, T 63;
& 1r C. L. 1785 Rex v Witip, Ausiralia 71019] 155, See the elaburate judg-
ment in Commoniealth v. York (43 Am, Dec. 3730
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burdent of shewing, if he can?® that the circumstances were
such as to reducc it to a manslaughter or a2 non-criminal
homicided. But he may, of course, do this even by mere
cross-examination of the Crown witnesses themselves. If the
circumstances raise even a reasonable doubt as to its being
murder, the jury should vesolve that doubt in favour of the
accused.

As regards the malice which is to be imputed to the various
members of a group of wrong-doers when one of them com-
mita a homicide, the rule is that, if several persons act
together in pursuance of a common intent, every act done in
{urtherance of it by any onc of them is, in law, done by all,
Hence if persons have agreed to waylay a man and rob him,
and they come together for the purpose armed with deadly
weapozis, and one of themi happens to kill him, every member
of the gang is held guilty of the murder. But if their agree~
nient had merely been to frighten the man, and then one of
them went to the unexpeeted length of shooting him, such a
murder would affect only the particular person by whom the
shot was actually fired?,

(8) 4 year and @ day. “ Day” was here added® merely to
indicate that the 865th day after that of the injury must be
included. Such an indieation was rendered nccessary by an
old rule {now obsolete} that, in ¢riminal law, in reckoning a
period **from ™ the doing of any act, the period was (in favour
of prisoners) to be taken as beginning on the very day when
this act was done?.

The doctrine that a charge of homicide could not be sus-
tained unless the death ensued within a limited period after
the injury that cansed it, was a wise precaution in view of

1

1 Henre, if he decline to o into the witness-box, the judge will be wn-
wsually apt to exercise his privilege infra, p. 408) of commenting on that fact,

I F.y. by the extenuating fact of Intoxivation; see p. 61 supra.

% A5 to the kindred role in manslanghter by nscligence, sce p, 123 supra.

t See Req, v, Macklin, 2 Lewin 225 /K. 5. C. 100,

" Ag early as before 1320: Titzh, Corone, 163,

& ¥ob, 139, But nowsea Badolyfis 7. Barthotsnew, L R.[1582]1 Q. B. 161
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the defectiveness of medical seience in medieval days, In
Holland, indeed, so brief a period as six weeks was adopted;
but the modern Roman-Dutch law of South Africa, in view
of the prescnt advanced state of forensic medicine, recognises
no time-limit (Nathan, § 2605). Nor is any recoguiscd in
Scottish law (ITume 1. 186); nor in the Endian Penal Code.
But in Fngland the common-law rule is still retained, and
has been applied in even a case of manslaughter (Rer v,
Dysor, L. R, [1905] 2 K, B, 431},

The punishntent of murder is death!. But until 1828 those
murders which constituted an act of petit-treason {e.g. where
a person was murdered by his wile or servant, or a bishop by
one of his clergy) received an enhanced punishment. The
offender, if a male, instead of being taken in a cart to the
scaffold, was dragged thither on a hurdle; and, if a woman,
was not hanged but burned, as in the case of Catherine Hayes,
in 1726, familiar to rcaders of Thackeray., By 8t Vict. ¢, 24,
s. 2, every execution for murder must take place within the
prison walls, belore such persons only as the sherifl may
admit. It should be noted that this nécessit}-’ does not extend
ta the other three oflences which still continue to be punish-
able with death (viz.: treason?, piracies that are accompanicd
by any act which endangers life?, and the arson of a royal
dockyard or man-of-war?). Yet the cxceution of Roger
Casement for trcason took place {August 8, 1916} inside
the prison,

As murder is so heinous an oflenee, the legislature has
enacted severe penalties for even mere ineipient approaches
to it, Thus any conspiracy to murder, though it still remains
only & misdemcancr, is by statute punishable wilh ten years’
penal servitude?, a far higher maximum of punishment than
is allowed in the case of many felonies. And cvery attenipt

U Lxcept for murderers nol yet sixteen, who, instead, are “detained”
during the King's pleasuve, Supra, p. 51z infra, po 480,

* Petit-treason iz nbaolishod 87 Wm, TV, and | Viek o 83,

112 Geo, 101 o0 24, 50 1 7 and 8 Goeod IV, 00 28, 50 6, 7.

84 and 20 Viet, e 100, = 4,
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to eommit a murder is now made by statute! a felony, and is
punishable with penal servitude for life.

In conclnding this subject, it may be added that murder
affords a noteworthy exception to the general legal rule that
“priminal jurisdiction is territorial®™ Every nation tries and
punishes all crimes committed in its own territory (or on its
own ships), whether committed by its own subjects or by
forcigners. Conversely, on the same principle, a nation
usnally does not concern itsell with erimes committed any-
where else, even though committed by its own subjects. But
to this latier branch of the rule, homicide has been made an
exeeption in English law, by a succeession of statutes com-
mencing as far back as Henry VEI The enactment now in
force is 24 and 25 Viet, c. 100, s. 9; under which the courts
of any part of the United Kingdom may try a British subject
for nrrder or manslaughter committed by him anywhere out-
side the United Kingdom, whether wilhin or without the
Empire, provided it were on land, The powdér thus docs not
extend to homieides committed on a forcign ship, It is im-
malerial whether the person killed were a British subjeel ov
not, (It may be econvenient to add here that similarly Bigamy,
when committed by a PBritish subjeet, even in a lorcign
country, may, by virtue of s. 37 of the same statute, be tried
in the United Kingdom.}

As regards the effect of [clonious homicide upon rights of
property, it should be noted that both murder and man-
stuughter debar the killer from recciving any benclit under
his victim's Will (Re Crippen, L. R. [1911], P, 108}, It has
een sald that it might be otherwise under an Iutestacy, as
the Statute of Distributions speaks imperatively; but el
Re Gray (The Times, June 24, 1924), with L. R. [1015] 2 Ch.
178, A poliey of insurance on the lile of {he vietim, effected
by the killer with a view to the killing, is invalid, as a fraud;
25 Beavan 605.

1 féad, sa 11-13,
L Infra, p. 416, Macleod v. At Gen., Lo R (18011 AL C. 453,



CIIAPTER X

OFFENCES AGAINST THE PERSON THAT ARE
NOT I"ATAL

CriMEs of this class are of two sharply distinguished types,
the sexual and the non-sexual; the one springing from lust,
the other from anger.

To these offences that are of the former type, a very brief
reference will be sufficient for the purposes of the present
volume. The medircval English law adopted, in ail their
entirety, the lofty cthical teachings of Christianity as to the
mutua!l relations of the sexes, Those teachings are, for
example, strictly followed by the common law in its doctrine
of contract, when deciding what agreements shall be regarded
as too immoral for the courts to enforecl.

And the same tcachings were enforced by punitive sane-
tions in the ecclesiastical courts; a jurisdiction which, though
long ohsolcte in practice, has never been formally abolished®.
But the common law had no penal prohibitions of similar
comprehensiveness; its criminal rules taking cognisance only
of those grosser breaches of scxual morality that were ren-
dered peculiarly odious, either by the abnormality of the
form they took3, or by the violenee with which ihey were
accompanied; aggravations to which the legislaturce subse-
quently added that of the tender age of the female concerned
in them?; or of her ncar consanguinity . Hence, the voluntary
illicit intcreourse of the sexcs, even though it take the form
of mercenary prostitution or of an adulterous violation of
marital legal rights, furnishes no ground for a criminal indict-
ment. Such a limitation of the sphere of penal law, like the

1 Ansnn on Conlractz, Part 1n v1n 1 {16th ed. p. 2400

& Stephen, Dig. Cr, Law, Art. 170; Hist, v, Fen, 110 896-429, Sce the
aunthorities cited arguendo o Philfissre v Machon, Lo B 1P DLo#3L

& Btephon, Dig. O, y, ch. V1AL VIR, e, XNIX,
5 punishment of Ineest Aet, 1905%; 8 Ldw, VIL o 43,
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modern abandonment of the ceclesiastical courts™ penalties,
iz abundantly justified by the considerations, which have
been already sct outl, that distinguish those injurions acts
that can prudently be repressed by eriminal sanctions, from
such as will more fitly be left to be restrained by the penaltics
of socinl opinion and of religion.

From this class of offences against the person we may pass
to those that are unconnected with sexual rclutions, These
call for a detailed consideration. They [all readily into two
groups: according as the erime does or docs not leave behind
it, upon the sufferer’s body, some actual hurt. The lonner
alternative must first be considered.,

A. Offences where actual bodily Injury Is occasionead?,

The preseut Jaw regarding this aggravated elass of erimes
is enfively the creation ol statutes. Wounding and maiming
did, in early times, entitle the sufferer to bring an “appcal”
of [clony?; and if the appeal were successful the wrong-doer
forfeited life and member. But these appeals seldom proved
sucecssful; as they were usually quashed for some technical
informality; and if the appellee were then arraigned at the
King's suit he received no heavier punishment than that of
a mere misdemeanor- hwprisonment or fine,  Appeals for
wonnding consequently died oul; though the injurad partics,
if unwilling to indict the ollender for a mere assadt, had
still the alternative of a civil remedy in the shape of an
action of trespass? to recover pecuniary danrages. But sub-
sequently, by varwus.statutes, offences of this class have
again been exposed to a more adequate punishment. The
present law on the subject is, however, as 3Mr Justice Wright
has said, “singularly fragmentary and unsystematie®.” It is
mainly to be found in the Act of 1861 consolidating the enact-
ments that dealt with offences against the person (24 and 25

Y Supra, p. 26,
t Sre Srephen, Mist Cr. Lase, I 108-120¢ Dig, v, Law, Aris. 857 263,

? Supra, p. 19, * Pollock and Maitland, 11, 457,
F Dt Crismdned Code for Jomaiea, p. 100,

Y . 1o
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Vict. ¢. 100). By this Act the graver offences arc made
felonices, the others ranking as misdemeanors, We may men-
tion some salient instances ol cach class,

1. Felondes.

(«) Tt is a felony, punishable with penal servitude for life,
unlawfully and maliciously to wound or cause any grievous
bodily harmi to anyone- -or shoot {or even attempt to shoot)

at him— with $ntent to maim, dislizure, disable, or do any
ather grievous bodily harm, or prevent an arrest?.

Some of the phrases herc used arc so technical as to need
explanation. Thus, to constitute a “wound” the continuity
of the skin must be broken; 4.e. that of both? skins, cutis vera
as well as epidermis®, Henee a mere seratch in the latter is
not a wound; nor will it even suffice that bones have heen
fractured il the skin is not broken also, Ilarm may be
“caused” without personal contact: so, if 1 break his leg by
jumping out of a window to avoid B's Uireatened atlack, B
is indictable for *ecausing™ this injury.

Bodily harm becomes “grievous” whenever it serionsly
interferes with health or even with comlort. Tt is not neees-
sary that its effeets should be dungerous, nov that they should
be permanent®. The rather vague question as to whether, m
auy particular case, the harm done was serious enough to be
classed as grievous, is for the jury to determine,

To “maim” is to do such a hurt to any part of a man’s
body that he is rendercd less capable, in tighting, cither of
defending himsell or of annoying his adversary.

The stututory “attempt 7 to shoot al a person is not made

1 24 und 25 Vit o, 100, & (8.

2 Phe {hree skins™ of the older anatomists. Tnternal skin, eg. in the
mouth, suifices.

3 So na injurs can be o wound unless it do Bleed, Thus 2 burn is not @
“wnund 3 noris & Lick that causes internai hxmorrhage but breaks no skin.

+ Reg. v. Parker, C (0 C) Bese, Pap. 110 3030 CL p. 128 sujpra.

& Vercly that *the shonlder was vory much broised ™ wag Leld inanfficient
(O 0, Sess, Pap, LXXXL 4403; bul harm that canses & werl's coniiue-
ment to bed may siffice (1O, and DL ST Ay bullet-waand, eany parh
uf the body,” evew a finger, suilices {Avory, .
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until some really proximate step is taken; as, for instanec,
that of drawing the trigger; of. p. 81 supra, Henece merely to
point a loaded pistol at a man (though it does amount to an
“agsanlt” on him) will not suffice for the erime we are now
considering, But to pull the trigger, even though the dis-
charge fails through a defect in the cartridge (or barely to
put your finger on the trigger with the intention of pulling
it, even though you be inferrupted before you actually pull
it), docs suffice to constitute an attempt to shoot, within the
statutel, '

In this erime (unlike murder, sce p. 140 supra) the Crown
must prove the Lutent. But the act itsclf may afford suilicient
proof. Thus, to lire maliciously a loaded pistol at short range
nmust shew this “intent of doing grievous boedily harm ™ (and
it may well shew an intent to murder).

The wording of the statute does not make it necessary
that the person whom it was intended to harm should be
the one actually harmed,

(hy It is a felony, punishable with penal scevitude for ten
vears, unlawfully and maliciously to administer any polson or
other noxicus thing to auyvone so as thevehby to endanger his
life or inflict upon him grievous bodily Laymn?,

2. Misdemeanors.

Fach of the three following statutory misdemeanors is
punishable with five® yearst penal scrvitude,

(a) Unlawfully and maliciousty? wounding, or inllicting
ahy grievous bodily harm upon, any person®,

This offence differs from the somewhat similar felony above
referred to as “1 (@), in that the [clony requires an actual
intention to do the particular kind of gricvous bodily harm,
wlercas in the misdemeanor it is suflicient that such harm
has been done “¥maliciousty,” even though there was no in-
tertion to produce the full degree of harm that has actually

Y Re v, Duckworth, L R [I189212 Q. B33,

F2and 25 Vier ¢ 100, s 23, 2 Not merely three, a8 somelimes stated,
Y Yence geendend would not sullice. o 24 n{u] 25 Viet, e, 10ih, 5 20

I10—2
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been inflicted, Here we again meet with “ that most unsatis-
factory of all expressions®”--mafice. But the “malice™ re-
quired here is something narrowcr than that vague general
idea of a wicked state of mind which the word usually denotes
at common law?, as in cases of homicide or in the phrase
“mute of malice3.” For in statutory wrongs the word “malice”
is presumed to have been employed by the legislature i a
precise sense; so as to require a wickedness which included
an actual intention to do an injury, and, moreover, an injury
of the same kind as that which in fact was done. Thus the
intention to injure a man’s body is not such malice as will
support an indictment for malicious injury te his property;
and similarly vice versd. Accordingly if u stone aimed at a
person niisses him, but crashes through a window, the thrower
will not necessarily be guilty of * malciously ™ breaking this
window?, And, similarly, had the stone been flung at the
window, and then intercepted on its flight by the head of
someone who uncxpectedly looked out of the window, the
thrower would not necessarily have commitied a “ malicious™
injury to this person. In either of these twe cases, however,
there would be a sullicient “malice,” if the man who threw
the stone in the desire of doing the one kind of harm, knew
that it was likcly that the other kind night be done, and felt
reckless as £o whether it were done or not, though not de-
siring it®,

But if the harm done be of the kind intended, this is
sufficient; even though it be produced in some degree, or in
some Mmanner, or upon some subject, that was not intended.
Thus where a soldier aimed a hlow at another man with his

1 Prof. E. O Claxk, Analysiz of Crimenad Liakiity, p.o 82 " One of the
most perpiexing legal termis;...continuwally wsed in econlicting serses”
{Bigelow on Tarts, § 330

(2 Ld. Baymund 1483,

S Iufra. p. 473 Yet it i= not 80 narrow as the popular sense of “spite™;
any more than it is in the delinition of Murder {sce p. 134 supral,

b RBeyow. Ponbliton, Lo R 2 ¢ CORO119 (K8 157y Blmilarly, if u
horse be hurt by o shot 2imed at its rider: 1 C. and D. 164,

& Ry Borrowes, Ir. L. R, [1900] 2 I, B, 593,
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helt, but the belt bounded ofl and struck a woman who was
standing by, and cut open her face, he was held guilty of
maliciously wounding her'.

Much confusion haugs around the three cognate words—
Malice, Intention, Purpose?  Clearly “purpose”™ always in-
volves the idea of & desire. So, also, in popular parlance
Jdoes ““intention ”; for a man is not ordinarily said to “intend
any consequences of his act which he does not desire but
reorcts to have to run the risk of? {e.g. when he shoots at an
enemy, though seeing that a friend is close to the line of fire).
Yet in law it is clear that the word “intention,” like the word
“mualice,”” eovers all consequences whatever which the doer ol
an act loresces as likely to result {rom it; whether he does
the aet with an actual desire of producing them, or only in
recklessness as to whether they ensue or not’, The fact that
he had mcans of knowing® a consequence to be likely, raises
a primd facte presumption that he did actually foresee it as
being s0. There is such a great difficulty in obtaining any
evidenee to rebut this presumption, as usually to render it
practically equivalent to a conclusive onef,

Aceordingly, to give legal proof of malice is less difficult
than might theoretically have been expected, If the act was
unlawful, and done with a bad motive, and was atf all likely
to cause injury of the kind that did in fact result, there is
enough primd foeie prool of “malice™ to warrant a convietion.
Thus, where A4 was engaged in shooting wild-fowl, and B
fired a gun in the direction of 4’s boat with the mere object
of frightening 4 so as to make him give up his sport, but,
owing to the boat’s being suddendy slewed round, the shot

T Rego v, Latimer, Lo R, LT QU B DL 339 (K8 G 14

* The veader shonld study Sir J. Salmond’s exposition (Jurisprodence,
elis, XVIL, XVOLL, XIK).

4 Trod, B Clark's dnafipsie of Criminal Liahility, pp. 73, 78; Markby'a
Elinents of Laie. s, 222, And see above, p. 135,

* Rego v, Weleh, T R 1 0 B, Tr 230 CL Mr Justice Wright's Draft
Crimdigd Code for Jamaica, pp. 3. 9%, Austin, Lectare XxI

*As 1o “Knowledge,” see p. 233 infre.
& But it is wof coneclusive, See p. 333 infra.

™
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actually struck A, it was held that there was sufficient evi-
dence of malice on the part of Bl. And where 4, merely in
order to frighten I, pointed at him a gun which he knew to be
loaded, and then, in consequence of B’s own act in seizing the
muzzle, the gun aceidently went off and shot B, it was held by
Wills, J.2, that there was a sufficiently “malicious” wounding,

Unlawfully inflicting grievous bodily harm without (strict
statutory?®} “malice,” is not known to the law as a specific
offence; and can at most be dealt with as a mere form of
assault, If it were inflicted hy mere negligence, however
gross, it probably, in eriminal law, is not even an assault?:
and thus is no offence at all, unless death results {rom ith.
The quack, who makes his patient lose a limb or an eye, is
only liable civilly and not criminally,

'The question as to what kind of causation will suffice to
constitute an “inflicling™ shall be considered later on®,

{6} Occasioning actual bodily harm by an assanlt?,

'The reason of the framers of the Act of 1861 for separating
this offence from that last deseribed {viz. “2{2)”} is not
obvious; especially as they both entail the same punishment,
Indeed, “occasioning actual bodily harm by an assault”
would seem n deseription wide enough to include all the acts
covered by 2 (#); unless “Inflict™ he taken to have boen used
by the legislature as a wider word {han “assanlt.” and as
capahle of including the production of Larm by some indirect
and protracted chain of cansation, ¢.g. by poisoning (see
p. 151). or infecting with discase. Arguments of great forcs
have been used in favour of this wide construction®, And we
may add to them that in Reg. v. Halliday® the Court for
Crown Cascs Reserved held that gricvous bedily harm had

Beg. v. Ward, L. Tt. 1 {0 €. R 356,

Jambridge Assizes, Oct, 1399, ¥ Supra, p. 145,
Infre, p 159, Hey. v, Latimer, LR 17 Qo B I 330 (K, 8, C. 144),
Or unless it were negligence in managing a “vehicle®; aee p. 151 infra.
Tufra, p. 151 724 mnd 23 Viet. o 100, 5. 47.

See per Hawling, J., in Reg. v. Clareaes, Lo R, 22 Q, B, D. at p, 49,

6} Lear Temes, 685, CL 7 Cr App. B 197; und L. R, 8§ 0. B. D. 54,

1
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been “inlieted,” where the delcodant had merely frightened
o woman so that she jumped from a window and was hurt;
and this {rightening, though an **assault” in the old technieal
meaning of that word was no assault in the modern sense of
a “battery.” But in Reg. v, Clarencet, when the majority of
the Court held that the communication of venereal disease
by a hushand {cven though he knew of it) to his wife (even
tl}ngh she did not know of it} was no assault, inasmuch as
tliere was conscnt to the contact, they decided that it con-
sequently was not an “inflicting of grievous bodily harm *;
on the around that they considered that an *inflicting ” must
be by assault and battery? and requires a direct and imme-
diate causing of the harm,

{#} Unlawtully and maliciously administering to anyone
any poison or other noxious thing with intent to injure,
agorieve, or annoy him?,

“If the thing administered be a recognised *poison,” it
scems probable that the offence would be committed by
giving cven a quantity so small as to be incapable of doing
harm?®. But if it be not a poison, and be “noxious”™ only
when taken in large gquantities {as, lov example, castor-oil or
ardent spirits), the offence will not be committed by giving
a person only a small dose of it,

A misdemeaner less severcly punishable (viz. only by two
vears’ imprisonment with hard labour). is committed when
any person having the charge of any carriage or vehicle (for
Tnstance, a bievele) causes bodily harm to any one by wanton
or furious driving, or racing, or other wilful misconduct, or
cven merely by wilful neglects,

1L R 220, 8. D, 23 Cf Hegarty v. Shine, 14 Cox 145,

2 AWils, J., at p. 37; Stephen, £, at p. 41: Pollock, B, at p. 62,

& 24 and 25 Viet, oo 100, 5. 24,

* See per Field, J., and Staphen, J,, in Reg. v. Cramp, T. B. 5 QB D
807: & vase arising upon similer words in a different statnte.

594 and 5 Viet. o 100, s 84 7 Wilfully’ means deliberately, not by
inadvertence” (Leord Bussell, T.OUT, 47 W, R. 368} £t has been held by

Acton, J, (G C. O, April 19, 1923) that the driver’s neglect must be of the
eriminal, i,e, wicked, degree (cf. supra, p. 122),
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B. Offences in which actual bodily harm is nof essential,

An “agsault’ is an unlawlul attempt, or ofler, to do with
vielenee a corporal wrong to ancther person®. A “hattery™
ig such a wrong actually done to him in an angry, revengeful,
rude or insolent mauner. In other words, an assault is a
movement which attempts, or threatens, the unlawful appli-
cation of force? to another person; whilst such an application
itsclf, when actually effected, constitutes a battery, Thus
riding ¢f a person is an assault, riding against himn is a battery,
Fven a mere assault, without any battery, is not only a tort
but also a misdemeanor, Ilence if a battery ensue, it does
not enhanee the degree of the crime; though it is important
as affording clear proof of the hostile intention of the move-
nients which constitute the assault, Usually, of course, both
the two offences are committed together; and the whole
transaction is legally deseribed as “an assault and battery.”
This hecame shortened in popular language to “an assanlt™;
and now the emrrent speech even of lawyers habitually uses
that word as if inclusive of “hattery.”

Fayen in a hattery, no actual harm neced be done or
threatencd. The slightest force will suffice, if it were exerciserd
in u hostile spirit; thus merely spitting on a person may
amount to an indietable battery?, The foree applicd {or
threatencd) need not involve immediate contact of the as-
satlant with the sufferer. Thus it is suflicient 3f harm is done
for threatened) to a person’s clothes without touching his
skin. And, similarly, the Tostile force may be exercised
either directly or even iwlirectly; as by striking a horse and

b An assandt commiited in a publie place heenmes an *“Adlray.” For au
areault withent a batlery, sce Saith v. Newsom 13 Keble 2455,

* The learned editnzs of Hussell on Crimes convider {p, 830) that “foree™
here ineludes Tight, heat, gas, electricity, or odour.

* A MA in the British Muzeum records an action of assaull brought in
1393 agaiust a tavern-keeper whose servants lad refused to let rhe plaintitt
Teawe untdl he paid hiz bill Lord ol declared the detention illegal; “ but
ordered small damagee’
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therchy making it throw its rider?, or by bhreaking the ice
jnst in front of a skater?,

T deprive another person of his liberty will usnally involve
touching or threatening to touch him; and thus the tort of
fulse imprisonment usually involves an obvions assault. And
even though the force used for that tort do not involve any
threat of contact, it is held still to amount to an assault
civilly: and, il the assailant knew himsclf to be acting
wronaly, to an indictatle assault®. Some bodily movement is
cssential to an assaull or battery: so that suppesing you
only offer mere motionless obstruclion, acting as i’ yon were
“a door or a wallt”’—as where a eyclist is brought down by
collision with a person who ounly stands still, however willully,
in front of him—no proceedings can be taken for assault,
(The much graver offence of “malicionsly causing gricvous
badily harm,” may, however, have been conunitted.} Simi-
lavly, mere words, however threatening, can never make an
assault’, Yet they may unrmake an assault; as in a ease
where a man kild his hand menacingly on his sword, but at
the same time sald, “Jf ¥ were nof assize fime, I'd vum you
through the hadygs”

Alarm is essential to an assault. Henee i & person who
strikes at another is so far off that he cannot by possibility
touch him, it is certainly no assault. And it has even been
said that to constitute an assault there must, in all cases, be

L Dhodiell v, Burford, 1 Mod, 24,

* Nipphen's FHgest, art. 241 n. Similarly in Rer v, Jolfy (8. A L. Rep.
13423, 1761 the Supreme Court of Sonth Africa held that a “battery™ had
Loen eorunitied when J so tampered with a railway fine as to secure the
d=railment. of the next train, several hours later, ard a conscquent hurt to
the engine-driver.

F g, where an acecucheur was locked into the patient’s room, lest he
shouald depart before her child waz horn; AL C O, Sese. Pap. cxir, 577, But
i dunhr was there expressed as to the eréminelify of an impriscnment in-
flictad in a bond fide, though erroneons, helief of right, sg. in o wrongful
arrest

2 fancy v Wylie, 100 and K, ar p. 263, -

? Thus the alarming nrteranes which cauzed ©weeks of physica] suffering™
in Wolkinson v. Dewnton (Lo K. [1897]12 Q. B. 871 wus no assault,

& Tuherville v. Surmy, 1 Maod, 3
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the means of carrying the threat into efiectt. Accordingly,
whilst pointing a loaded pistol at a person is undoubtedly an
assault, it was held, in Reg. v, James?, that it was no assault
to present an unloaded one. But in an earlier case. Reg. v.
St George®, it was held, on the contrary, that if a person
presents a fivcarm which he knows to be unloaded, at a man
who docs not know that it is unloaded, and who is so near
that {wcre it loaded) its discharge might injure him, an assault
is comunitted. This latter view, which makes the offence de-
pend upon the alarm naturally (however mistakenly) aroused
in the person threatened, is in accord wilh the Scoteh laws;
and it agrees with the predominance of authority in America,
where this question has much more frequently arisen than
in this counlry?,

Poisoning, where the poison (as is usually the case} is taken
by the suflcrer’s own hand, does not constitute an assanlts,
A contrary view was at one time taken here; and is still
favoured in America? DBut it is essential to an assault that
there should be a personal exertion of foree by the assailant,
If therefore the aetual taking up of the glass was the act of
the person peisoned, there is no assault®; even though he
took it in consequence of the poisoner’s false representation
that it was harmless., The further argument has heen urged,
that poison, unlike an ordinary “battery,” takes elfect in-
ternally instead of externally, and acts chemically instead of
mochanically,

t Per Tindal, C. J., in Stepliens v, Hyera (13300, 4 C. and P. 349,

EI8447, 1 1L and T, 53

£ (1820}, 9 . aud T, 483 (eontrast 620). So Comyn's Digest 1it. Battery,
Anr

* 1 Broun 304; and with Queensland law (0. T. R. 1911, p. 206,

b Bee, for the lindility, Commenwealth v. White, 100 Mass, 407; and,
against it, Siate v. MeRuy, 44 Texas 43, In 1881 the Supreme Court of
New South Wales pronounced for the Habitity (12 N. 8, W, 113!; though in
1850 it had decided aeamet it (9 8. C. R, 730

8 Bee Hey. v. (Marence, L. R, 22 Q. B. D at p. 42,

T Commonteeaith v. Shration, 114 Mass, 303,

¢ Rut there will be a statutory offence (sce pp. 147, 151) of “*aduiinistering
poison.”
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The exercise of force against the body of another man is
not alwavs unlawful®. The principal occasions on which it is
Jegally justifiable (provided that no more force 1=, used_ than
is proportionate to the immediate need) are the I_n‘;llowmg‘:

'(1) In the furtherance ol public authority; as in pre?'enlt.l ng
a breach of the peace, or arresting? a {elon, or exceuting any
process issned by a court of law, or forcibly feeding a ** hunger-
striking ™ prisoner (26 T. L. R. 139). This has been already
sulficiently considered in Homicide?, .

{2) In correcling your children, or the scholars or appren-
tices who have been placed under your authority., This right
has niso heen alveady considered™.

(37 In defending either (a) your person, or (4) your existing
law!ul possession of any property (whether it consist of lands
or mercly of goads).

“Nature prompts a man whe is struek fo resist; and he is
justified in using such a degree of foree as will prevent a
repetition” (Parke, B.). Nor is it nceessary that he should
wait to be actually struck, before striking in seif-defence. If
ane party raise up a threatening hand. then the other may
strike. Nor is the right of defence limited to the partienlar
person assailed; it includes all who are under any ohligation,
even though mercly social and not legal, to protect him. The
ohd authorities exemplify this by the cases of a husband de-
fending his wife, a child his parent, a master his servant, or a
scrvant his masters (and perhaps the conrts would now take
a still move general view of this duty of the strong to protect
the weak?®). A familiar modern instance is the foree exercised
bv the stewards of a public meeting to remove those who
persistently disturb it.

Ci. zupra, pp, 102-111, )
But any annecesaary handenfing wonld be an assanlt; 3 D0 and R. 300,
Supra, po 103,

¢ Supra, p. 108, Tt was upheld in 1910 for an apprentice as old ae seven-
teen; Mefes v, Robinson (The Tones, Nov. 30, 16101

0f oy 108 . § auprn; Hey. v, Rose, 15 Cox 540 (K. 8. 00140,

E0E TR 20 QR 178; 11 Mod. 242; 1 Fast P, €. 202; and Stanlcy v.
Commonteeslth O Am, State Rep. 805, Soe p. 103 supra.

2 a1
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But the justification covers only blows struck in sheer
self-delence and not in revenge, Accordingly if, when all the
danger is over and no more BHows arc really needed for de-
fenee, the defender nevertheless strikes one. he commits an
assault and battery'. The numerous decisions that have been
given as to the kind of weapons that may lawfully be usced
to vepel an assailant, are merely applications of this simple
principle, Thus, as we have already seen?, where a person is
attacked with such extreme violence that his very life is in
dangrer he is justified in even killing his assailant, But a mere
ordinary assault must not be thus met by the use of firearms
or other deadly weapons® And, similatly, a knife is not
usually a proper instrument of sclf-defence, but must only
be emploved where scrious bodily danger is apprehended, or
where a robbery (Le. a theft by violence) is to be prevented?,
Ilence it is unjustifiable for a man to use it where the attack
upon him is made with a mere strap?, It should, however, be
noted that where more Toree than was neccessary has heen
used for self-delence, the ¢ase is not to be treated as if all
the force employed had bheen illegal, The fact that part of it
was justifiably exerted may, for instance, have the elfect of
reducing a charge of “ wounding with intent to da gricvous
bodily harm™ to one of mere unlawful wounding,

The right of sell-defence extends, as we have said, to the
defence not only of your person but also of your properly.
Thus foree may lawfully be used in expelling anyone who 1s
trespassing in yvour house, or on your land {or even on a
railway-carriage reserved for you)’, if no milder mode of
getting rid of him would avail. IIence if his entry had itself
heen effected foreibly, as by a burglary or even by breaking
open a gate, vou may at ouce use force to expel him?® But

Reqg. v, Driseall, O RO ST 2 Supra, po 103,
Oshorn v Velfe N 1A

Reg. v Healett, 11 and Fo81 (K5 0L 1,
O1r to repel with a razor an attack by the were 320 4 Coo App. R 51,
CEL 14 [181371 & 18 1.

Freer v, Godderd, 2 Salk, G11 (K8, G 1I7,

PO A
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in the case of an ovdinary peaceful trespasser, it will not be
until vou have first requested him to depart, and he has
failed to comply with the request, that yvou will be justified
in ejecting him by the streng hand. Disturbance of an case-
ment is a wrong in the nature of a trespass, and therefore
{foree may similarly be used to prevent itl.

A similar right exists in the case of movable property.
Force may aceordingly be used to resist anyone who attempts
to take away vour goods from vou?. And there is modern
auwthority® for saying that fovee may even be used to recapture
vour goods, after they have been actually taken out of yvour
posscssion. In the case of real property this right to recover
by force certainly does not exist, Under an Act of Richard IL
(2.0, 1881} a landlord commits an indictable offence by
“foreibly entering™ a house, although it is his own, if any
full (though unlawlul) posscssor is excluding him*, For real
property, unlike personal, is in no danger of being meanwhile
destroved, or lost, if the owner waits to sue at law for it,

{4} There is, again, a legal justification for the trifling
degree of force involved in those petty insiances of contact
which inevitably arisc in the ordinary social intcreourse of
evervday life; such as tapping a friend’s shoulder to attract
his attention, or jostling past one's neighbour in a crowd,
Bat, to be thus justifiable, these acts must be done bond fided,
aid with no unusual vehemenee. '

(3) There is, further, a justiiication for acts that are done
by consent of the person assaulted; unless the force be a
breach of the peace, or be causelessly dangerous. Folenti non

' Or to defend your due precedence ina processivn.  £.g. contest between
a 1.1 s wife and a J.2 2 wife; dshion v. Jennbigs, 2 Levinz 133.

Bird v Fones, To B TG0 13 10 T4

® Tn Blades v, Higys (11 K. L. C. 621) the Honse of Lords seems to have
tazitly aceepted this doctrine; of, Halsbury, xxvir 868, Yet sce Pollock on
Torts, 12th ed. p. 343,

' Newton v. Harland, 1 M. and O, 7445 ef, Lo B 17 Cho Do atop. 188,

% A man was indicted at the Central Criminal Court in 1923 {June 18) for
an aszaclt on his former fancds, tlough her ntmost charge was ** He caught
Fald of my cont and said he wanted o fow words with me”” Sankey, J., left
It ©o the jur; ; but only as “a very, very small metter.” They acquitted.
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fit snguria. Henee seduction is no assault, either in the law
of erime or even in that of tort,

But the consent must be given freely (i.e. without force,
fear or fraud), and by a sane and sober person, so situated ag
to he able to form a reasonable opinion upon the matter to
which consent is given!, “Fraud vitiates comsent”; if the
fraud relate to a fundamental Fact?, like the identity of the
deceiver, or the nature of the assault. Accordingly an im-
postor who, by pretending to be a surgeon, induces an invalid
to submit to be operatcd upon by him, will be guilty of
assault, notwithstanding the consent which was nominally
given. As regards the mental capacity to consent, it may be
mentioned that, in the case of indecent assaults, the legis-
lature has established a definite rule as to age, by enacting
that consent given by a child ol cither sex under sixteen years
of age shall nof constitute a defence®, And, again, even the
most complete consent, by the most competent person, will
not suffice to legalise an assault which there are publie grounds
for prohibiting. Thus consent is no defence, criminally?, for
any assault that involves some extreme and causeless injury
to life, limb, or health; or even one that constitutes a mere
breach of the peace. If, therefore, one of the partics to a
duel is injured, his consent is no excuse, - Yet it is uncertain
at what degece of danger the law thus takes away a nan’s
right to consent to be placed in situations of peril (as for
instance, by allowing himsclf to be wheeled in a barrow along
a tight-rope’). But in the case of a surgical operation carried
out by a competent surgeon, however great be the risk, there
will usually be adequate cause for ruuning it; and so the

1 Far a Suhrmission ie not ahways: a Permission,

t But error as to o matter of law does not vitiate conzent, c.g. imagining
that a policeruan has & righ
12 Cox 91,

3 Crimiinal Law Ammendment Act, 1922, = 4,

1 Req. v, Coney, Lo T § Qo B 1D 334 Sepra, p. 110, For the idisputed)
efiect of such consent npon the civil lability, ses Pollock on Tunts, ek, 1v.
B. 10; Kenny's Casce on Port, o 187; Beven on Nugligeuve, 1. 111

5 Bug as to juvenile acrobuts, see the Children’s Daugerons Performances
Acts, 1870 and 1897,

t to strip naked o person whom Le has arreated; .
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patient’s consent will be full justification for what would
otherwise be an aggravated assault. And even injuries which
are occasioned in the course of a mere game, il it be a lawlul
one and beplayed with due care, are not regarvded as causcless?,

These rules as to the amount of violenee which constitutes
an assauld, and as to the circumstances which will excuse
that violenee, hold equally good in the law of tort and in the
taw of crirne. DBut those two branches of law differ in their
rules as 1o the state of mind which will render a man liable
for the excreise of such violence as has been shewn to be a
torhidden act. Im actions of tort, cither intention or cven
niere negligence? (as where a waiter clumsily upscts over a
customer a boiling teapot) will—if the degree of negligenee be
adequate-—suflice to render the wrong-docr liable to damages.
But an assault will not render 2 man liable to eriminal punish-
ment unless it were committed with actual intention®.

We have, however, seen (supra, p. 151 that bodily harm
done by the wronglul driving of @ veldcle may be criminal
though caused by “willul negleet™ only,

The following assaults arc slatutory misdemeanors, punish-
able with the statutory penalty ol imprisonment with hard
labour for two vears, or a liue, viz.:

1. Assault with intent to comumnit a lelony .

2, Assault with intent to prevent the law{ul apprehension
cither of the assailant himself or of any other person?.

3. Assault upon a constahle in the execution of his duty,
or upon any person acling in aid of sueh constablcf,

4. Indecent assault upon a fomale?,

¥ven a mere common assault is also an indictable

1 Swpra, po 108, Cf Deizer’s Yearhook of 12 Rie, TT. p 1235,

F Waarer v, Werd, Hobart 134 vet see Digelow on Torts, Tth ed. § 371,

Fodekrapd v, Barstt, 11 T. Lo R 115, Cf, Commonweadth v, ddams, 114
Magz 323, In India, in the United States (Whartor’s Criminal Law, 12k, 1v.
ch. YTIL], and in Scotland (Mardonald's Criminal Law, p. 154}, negligence
2 similarly held to he not sufficdent to make assaults coiwiznal,

*_ 24 and 23 Viet, e 100, 8 28, & fhid, & Ihid.

But an indecent assanlt on a male, although it is ondy a

macancr, eall be punighed by ten years’ penal servitude (0 62),
A question arises which has coused differences of opinion. Ls sn indecent
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misdemeanor, punishable on indictment by imprisonment for
onc vear with hard labour, or by u [inc’.

The person assaulted has usually also the option of prose-
cuting the offender summarily hefore a court of petty sessions,
Tor theugh an assault musl be dealt with by indietinent if it
either (i) involves the title 1o lands?, or (i) is accormpanied
by un attempt to commit a felony, vet in ordinary cases of
assault the offender may be sununarily econvicted, without a
jury, belore two justices of the peace. Still the maximum
penalties that such a court can inflict arve only:

(@) Nine monlhs’ imprisonment with havd labour: for
assaulting a constuble in the excention of his duty, after
having been recently convieted of a similar assanlt®.

{b) Six months’ Imprisonent with hard labour, ov a
{ine

i of £20 for assaulting a constable in the execution of
his duty?,
il. of £50° for assaukting & boy under fourteen, or any
female; il the assault is of an agervavated nature,
acl essential to this offence, or does it sutiee that an assault, decent in itsclf,
was committed with un indecent aim? The forier view was taken by the
Supreme Conrt of New Sonth Wales {Beg. v. Calgan, 19 N S0 W, t60):
who held it not sufficient that the acevsed had “tried fo drag” the prose.
cutrix to a place where he could have intereourse with her: and by that of
SKonth Afriea (Rex v. dbeabams, C0 Go H. [1918] 5800 But the conirary
view wae adopted by the Supreme Court of Ontario (Fee v, Chong, 31
Omtario ¢6): they holding that “an indecent assanlt is an assault which has
in it an éement of indecency,” even a merely mental one. T can find no
English authority upon the question, except that of Lurd Esher {then Brett,
J.yin the case of Col. Valentine Baker (he Fimex, July 30 and Aug. 3,
15751, Lle took the Canadian view, by ingtrocting the grand jury that “If a
man kisses n voung woman acainst her will, and with feclings of carnal
passion and with & view fo gratify his pussions or to exeite hers, that would
be an Indecent Assault. The kisses of young peaple in seasons of universal

gajcty are not indecent, but kisses given by a man under the influence of

carhal passion are indecent,”

oAt and 23 Vied, o 10, 5 47, 2 OTEL A 0.

2t and 33 Viet, oo 112, 50 12

8 fpid. Even though not Tnowing him to he a congtable: 730 P 176

5 Tniler the Crirainal Jasriee Act, 1023, = 38 By this Aoy the uffender,
i (B diand in (o), may he efgo hraand over.
ravated, not by is indecency but by its viclence,

o
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() Two months' imprisonment with hard labour, or a fine
of £3, for a commeon assault, The justices in this instance can
summarily econviet only when the complaint has been made
by (or, as in the case of children assaulted, on behalf of) the
very person assaulted; and not merely by the policel, Fora
resort to this summary procedure takes away the aggrieved
party’s right of civil action,

By 41 Viel, ¢. 19, any court which convicts a hushand
{either summarily ov not} of an aggravated assault on his
wife may, if satisfied that her future safety is in peril, make
an order that she shall no longer be bound to cohabit with
him; and may also make an order for her maintenance, The
first-mentioned order will have the effeet of a judicial separa-
tion?, The word *“aggravated,” in this cnactment, is not
linited te the various statutory agoravations of assaults,

A striking illustration of the jncreased orderliness of the
people, probably due to the diminution of drunkenncss, is
afforded by the fact that the number of petty assaults sum-
marily prosecuted in 1923 was little more than half what it
had been twenty years previously; though the population
had meanwhile increased greatly. Despite a corresponding
increase the number of violent robhieries, which in 1857 was
625, was only 151 in 1923.

! But in proceedings under s, 43 for “aggravated” assaults on females or
E}cys, the right of prosecution is not thus jimited. The levislature had wife.
heatera in view; and realised that injured wives are often too ready to
forgive. Similarly in Ireland, where injurcd persoms are less ready to
presecute, justices may (by 25 and 28 Viet. e 50, 8. 9) try cases of assault
even when the party assaulted declines to ecomplain.

In Cambridge, on tke other hand, the Procters and their men enjoy
cxetption from all summary jurisdiction of justices, in respect of assaults
cormitted by them “in the exercise of the authority of the Proetor™;
tho_ugh the person assaulted may still proceed by indictment or by ecivil
actl?n: Cambridge Award Act, 1856, s, 7. This cnactment arose from fines
lllm'l_ng been impssed upon a Proector and two of bis men, by the burough
Jusiices, on Dee. 3, 1830,

¢ But net of a Divores; neither party can merry anyone, These orders

?mve been made very freely (4476 in 1922); and have resulted in much
Inyorality,

29 It



CHAPTER XI

ARSON AND OTHER MALICIOUS INJURIES
TO PROPERTY

Passiye from crimes against the Person to crimes against
Property, our discussion of the various offences which violate
rights of ownership ought to begin with those groups which
centre round two aucient crimes of peculiar heinousness-—
Arson and Burglary—whose historical importance can he
traced to the peculiar sacredness which early English law
attached to men’s habitutions, For a dwelling-house was
regarded as being its oceupier’s “castle and fortress, as well
for his defence against injury and violence, as for his repose.
Domus sua cuique est tutissimum refugium?,” Henee to sct
fire wilfully to the humblest cottage is still a heinous felony;
though to set fire cqually wilfully to some unique picture or
some priceless tapestry is at most a misdemeanor, and at
eommon law was ho crime at all,

This {clony of Arson {so called from the Latin ardeo, I
burn) was at one time punished with the terrible retaliation
of death by burning? Yet to destroy a house in any other
manner than by firc was not regarded by the common law
as a criminal offence at all. The legislature has, however,
now supplied this omission by making it a felony riotously to
demolish a liouse? and a misdemcanor riofously to damaget
one; and more generally, apart from any riot, by rendering
the doing of malicious injury to any property —whether a
house or not—a crime. That erime is punishable in some

cascs as an jndictable misdemeanor and in others as a mere -

petty offence, according to the amount of damage done; see
p. 166.

t Somayne’s Case [4.0. 1604], 5 Coke 91 ¢ Britton, 1. 41
3 24 and 25 Viet, ¢, 97, 5 1L & Foid, s 12
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Arson at common law was delined as “the malicious and
wilful burning of the house or outhouse of another man.”
The requdrement of malice suggests the remark that arson
seems to have been onc of the earlicst crimes in which the
mental element was emphasised. At very early time, men
must distinguish between fires that ave, and fires that are
not, intended!.” 8o far back as the days of Bracton? it was
alrcady settled that “Incendia fortuita, vel per negligentiam
facta, et non mald conscientid, capitall sententia non puni-
untur; quia civiliter agitur contra tales,™

In limiting the crime to the burning of the house of “another
man,”’ attention was coticentrated on the interference with
the rights, not of the owner, but of the immediate oceupier,
Henee, if a tenant were actually in lawlul possession of a
house, even though his tenaney was to last no longer than for
the single day, he would commit no arson by burning the
house down. And, on the other hand, his landlord (though
the owner of the house} would commit arson if he burned it
whilst it was still in the oceupation of the tenant.

But the common law definition no longer holds good. It
has been superseded by the somewhat different language
adopted in various statutes dealing with arson, which are
now consolidated by the Malicious Injuries to Property Act,
18613,

Arson under this cnaclment is now the felony of unlaw-
fully and maliciously setting fire to buildings or to certain
peenliarly inflammable kinds of other property, The possible
punishments vary, In one extremely rare class of cases argon
is still (nominally) punishable with death, under statute law;
viz. when it consists in setting fire to a King’s ship or dock-
vardd,

The next most heinous class of cases are those in which

L Pollovk and Maitland, 1z 401, 2 Fo, 145 .

? 24 and 23 Viet. o, 87, See Stephen, Dig, O, Lo, Arviz, 417-421,

Y12 Geo. ILL e 24, 5 1 (Dockyards Tretection Act]; 7 and § Geo, IV,
e 2%, 8. 6, 7.
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penal servitude for life may be inflicted; viz. the offences of
setting fire to: (1} a churchl, railway station?, public building?,
stack?, coal minc?, or ship®; (2) a dwelling-house when any
person is therein?; and (8) almost any kind of building if the
act be done with intent of injuring or defrauding any person®,
But for setting fire to any building under any other circum-
stances than those above mentioned®, or for setting fire to
crops or plantations?, the maximum penalty is only penal
servitude for fourteen years,

Tt will be seen that the statutory law of arson is far wider
than was the common law doctrine. The erime is no longer
confined to houses and outhouses; and moreover it may be
committed even by a person who is in possession of the thing
burned. I

Two of the statutory phrascs call for comment—the
“rmaliciously” and the “sctting firc to.”

(¢) “Maliciously.” Burning a house by any mere negli-
gence, however gross it be, is, as we have seen'?, no erime (an
omission in our law which may well be considered as deserving
the attention of the legislature). Even the fact that this
gross negligence oceurred in the course of the commission of
a fclonious act will not suffice to render the consequent
burning-down indictable as an arson. For in any statutory
definition of a erime, “malice” must, as we have already
seen’?, he taken—not in its vague common law sensc as a
“wickedness” in general, but—as requiring an actual in-
tention to do the particular kind of harm that in fact was
done {or at least a recklessness as to doing it)'?. Consequently,
if a eriminal, when engaged in commilting some burglary or

1 24 and 25 Viet. . 87,8 1. 2 fiid s 4, s b
15, I6. i 20, € a 42
a2 #g 3. 95 6. 0oz 14,

1 Sypra, p. 163, E.g. if a smoker thoughtlessly throws away his mateh
against a stack.

12 Syupra, p. 148; Keg. v. Pembliton, L. R. 2 (. €. R 110 (KL 8 €157

13 On the other hand it is not lmited to, nor does it require, any ill-will to
the person injured; of. p. 134 cupra and p. 169 infra.
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other felony, negligently sets fire to a house, he usually will
not be guilty of arson'. He would, Lowever, be so in those
rarer eases where the original crime he was engaged in was
itself an act of burming, such as he would know to be likely
to result in producing an arson. For a man is responsible for
all the foreseen consequences of his acts, Thus under the old
comunon law, if a man by wilfully burning his own house
(which fhen would not be arson), aceidentally burnt the closely
adjacent house of a neighbour, he might be guilty of arsen;
since in such a case the law would raisc a primd facie pre-
sumption of malice from the manifest obviousness of the
danger. But it must not be supposed that everyone who has
maliviously set fire to some article which it is not arson to
burn, will necessarily hecome guilty of arson if the fire should
happen to spread to an arscnable building. For if a man
mischicvously tries to burn some chattels inside a house, and,
quite accidentally and unintentionally, sets fire £o the house
thereby, this is not an arson of the house®, And even if his
setting fire to the chattels inside the building was intrinsically
likely to result in setting fire to the building itself, he still
will not necessarily be guilty of arson of it. IFor it is essential
to arson that the incendiary either should have intended the
building to take fire, or, at least, should have recognised the
probability of its taking fire and have been reckless as to
whether or not it did so%,

h

{b) The statute speaks of “sctting fire to™ houscs, where

1 Reg, v, Fawlkner, 11 Tr. Rep, O, T 8§ (KL S C152),

% Xuot of the house; und not even of the chattels bured, for, thongh s, 7
(lcel-s make it & felony to set fire to “axy matter or thing™ in (or againgt) a
building, it does so only where the incendiary knows and disregﬁrds the
danger to the budding. Rey. v. Chidd, Lo B. 1 QL QL R, 307; Beg. v, Naitrass,
15 Cov 73 (K. 8. (. 1381
. B. Reg. v Huarris, 16 Cox 75 (K. 8. C. 154). Bimilarly where a prisoner,
Infl‘med {under 24 and 23 Vict. ¢. 100, 5. 32) for maliciously obstructing a
Ialtway line with intent to cndanger the safety of persons travelling thereon,
Was Ifr_nmd by the jury to be “guilty of the act, but with an intent, not of
Binsing injury, but only of gaining favour with his employers by professing
io _fl cover the obstructinn,” this was held to amount 16 & verdict of Noz
LUty (Fhe $imes, July 23, 16501),
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the common law required a ““burning,” But this appears to
be a distinetion without a difference; since “sct fire to” is
regrarded as meaning not merely “place fire against,” but
actually “set on fire.”” It will be sufficient i any part of the
woodwork of the building has been charred by being raised
to a red heat, even without any blaze!; for some kinds of
wood will burn away completely without ever blazing at all,
But it has been held not to be sullicient that the action of the
firc has scorched somne of the wood to blackness, if no part of
it has been actually “consunied®.” Yet even a mere black-
ening of wood shews that the chemical constitution of its
cell-walls has (as in the case of charcoal) undergone a change.
There must consequently have been a ““deecomposition™ (which
ig the test suggested by Sir James Stephen®), with a con-
sequent actual loss in weight; and therefore, in fact, a
“consumption” of part of the wood, though this appears to
have been denied in Reg. v. Russell.

Arson was the only form of injury to property that was
recognised by the commeon Jaw as a crime. All other kinds of
mischievous damage to it werc merely trespasses; to which
only a civil remedy was attached. But by statutory legisla-
tion. numerous provisions have been made for the criminal
punishment of varfous forms of malicious injury to
property.

Under the Maliclous Damage Act, 1861 (21 and 25 Viet.
¢. 97), malicious injuries to various specified classes of pro-
perty are rendered criminal offences of various degrees of
auilt, ranging from that of felonies punishable with penal
servitude for lifc (e.g. for destroving machinery used in textile
manufactures, or textile goods exposcd in process ol manu-
{acture?), down to offences punishable on summary conviction,

Malicious ivjurics to all other real or personal property,

not included in these classes, arve dealt with as follows:
{1} Maliciously causing damage is an indictable misde-

b Reg. v, Parker, 9 () and P. 45, T Leg, v Russell, O and AL 541,
W g, Cr, Low, Ait. 41840, 4o2g and 25 Vier o 97, 3. 14,
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meanor; and (@) when committed by night {i.e, between 9 p.m,
and 6 am.} is punishable with penal servitude for {ive years,
or imprisonment for two years, with or without hard labour?,
or a fine?; or (&) when committed by day, is punishable with
such imprisomnent, or a {ine, But no person is to be sent for
trial by indictment unless the committing justice considers
the damage to exceed £33,

{2) Maliciously, or cven merely wilfully?, causing damage
to any amount not excecding £20 may be dealt with as a petty
offence, punishable on sumary conviction (a) if the damage
execeds £3, by imprisonment lor three months or by a fine
not exceeding £20; or (&) if it be only £35 or less, by imprison-
nient for two months or by a fine not excceding £5.

Both in {1} and in {2) compensation may, in addition, be
awarded to the party aggrieveds.

These provisions do not extend to mischiel done either
{«)} under a reasonable suppesition of right®; or (4) without
producing any actual harm—merely nominal damage {as in
walking on a gravel path} that would suifice for an action of
Tort, thus not being enough. But if the damage, though
slight, is quite appreciable, the statute applies. In Hamilton
v, BoneT a conviction was sustained for eutting blossom from
a chestnut tree, though the blossor was only worth eleven-
pence, But a conviction was held impossible where persons,

1 Ibid, s 51, 2 Ibid. 5. 73,

3 tand J (zeo. V.o 58, 8 14 {20

b ibid. a0 140 “Wiliulness ™ {#.e. acting “with a will”} is advertent and
deliberate action with knowledge that the Thing is damaged, even though
tlicre be no *malice” against ils Owner, F.y. a dairyman waters his em-
plover's milk, but only in order to have more to sell. Hoper v, Knotf, L. R
[1#98] 1 Q. 13. 808,

i 2and 5 Geo. V. ¢, 58, 5. 14 (1% In eilher case the imprisonment may
he either with or without bhard labour; s. L {1).

® 7hid, 8. 14 (10 CF L. R.[1903) 2 K, B. 714, In Canada it has been held
i7 Ontario L. K. 530), following a New Zealand deciston, that the supposition
excuses anly when it is & mistake of Fact, not of Law; i¢ it must be an
ervoncons bt honest belief in the existence of cirevinstances that really
would, in law, have conslitated a right.

T 16 Cox 437,
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in playing football, repeatedly trespasscd into an adjoining
pasture to recover the fugitive ball, yet (it being winter) did
no appreciable harm to the grass therebyl. So the familiar
announcement “*Frespassers will be prosecuted™ is often a
propheey utterly incapable of fulfilment?. But where the
land to which it refers is bearing such a crop (e.g. mowing
grass} as is eapable of receiving appreciable damage from the
trespass, the presence of a prohibitory notice may be im-
portant as shewing the “wilfulness”—and thetefore the
criminality—of a trespass committed in deflance of it
Morcover it must be remembered that to damage property
is one thing, and to carry it off is another, Hence in Gardner
v, Mansbridge?, a conviction under the Act of 1861 for plucking
wild mushrooms (though to a value of as much as two
shillings) was gquashed; partly upon this very ground, viz.
that the Act deoes not regard the loss to the owner, but the
damage to the realty. And here the realty itself was no worse,
for sections 16-24 shew that the statute treats the fruits of
realty not as being a part of the realty, but as distinct from
it. (In our casec of plucking blossor from a trec, part, and a
cultivated part, of the frechold stood visibly mutilated.)
A further ground was that, as s, 24 inflicts only one month’s
imprisonment for taking cultivated plants, the mere general
words of s. 52, which infliets twoe months’ imprisenment, must
not be allowed to include uncultivated plants. Ilence to take,
however wilfully and maliciously, such things as fern-roots,
primrose-roots, watercresses, mushrooms, sloes, hips, nuts,
blackberries, when they are growing wild, usually constitutes
no offence under this Act. Yet where, as in the case of nuts
and sloes, a shrub or underwaood is concerned, the plunderer
will commit a punishable offence if his depredations are so
effected as to involve injury to the shirub itself. In all other

v Eley v. Laplz, 501, P. 308,

# Cf. Pollock on Torts, eh. 1x. 5. 107 Maitland's Justive and Police, p. 13.
¥ Bee Feyford v. Chouler, T, RUL1S98) 1 Q. B 814,

¢ LRI QB D. 217,
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cases his act is merely a civil wrong; for, even when looked
at as a theft, it will fall neither within the common law!
{which punishes no thefts of realty}, nor within the Larceny
Act of 1861, which does not, even under ss. 86 and 37, protect
uncultivated plants, Hence the prudence of those farmers
who, in flelds where mushrooms are plentiful, place some
spawn here and there under the turf, and put up a notice that
“Mushrooms are cultivated in this field,”

We have already more than once said? that in statuiory
wrongs of malice, there must be an intention to do the par-
ticular kind of harm that actually was done. It i scarcely
necessary to point out here that, as all the offences with which
we are now dealing are purely statutory, this principle applics
to them with full force, It is, at the same time, provided by
5. 58 of the Aet, that the malice need not be against the owner
of the property. And indeed, it nced not be against any
human being at all. It is true that on the construction of a
similar statute, 9 Geo, L. e, 22, which first made it a erime
“maliciously to kill or wound eattle,” the judges of the
eighteenth century repeatedly held it to be nceessary that
the wound should have been inflicted from a fecling of malice
against the owner of the animal; so that spitc mercely against
the animal itself would not sullice, even where the injury to
it would nccessarily violate the rights of its owner®. But in
a madern case a marn, who had in a it of drunken spite cruelly
kicked and stabbed a horse which was his own, was indicted
(under 24 and 25 Viet. ¢, 97, s. 40} [or having feloniously and
maliciously wounded it?. It was urged that he was only liable
to be convicted of a petty offence under the Act for the pre-
vention of cruelty to animals®, But it was held by Lord
Russell, C.J, (after consultation with Grantham, J.), that he

1 fnfra, p. 198,

s Nupra, pp. 148, 164,

® 2 Bust's Plens of the Croun, 1072-1074.

Y fteg. v, Parry (Chester Assizes), The Times, July 27, 1900, Cf Reg. v.
Wk, T, B. 1 6. B, D. 93.

% 12 and 13 Vict. e. 92, 8, 2
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might be convicted of the felony. This extension of the idca
of malice to cases of mere cruclty, in which a sentient ereature
is hurt but the rights of no human being are infringed, affords
a striking instance of the advance which has taken place
during the past century in the current cthical conceplion of
man’s duties towards the lower animals?,

1 The doctrine laid down in this deeision as to the felony of wounding
“eattle,” uwnder s 40, will ind more frequent application in tho petty
offence, under s, 41, of wounding any other animal that either ia larcenable
af common law or else is “ondinarily kept in a state of confinement or for
any domestic purpose.” The clause in inverted commas applies whenever
the animal belongs to a speeies ordinarily so kept fe.g, catz) even though
tliere is no proof that this individual was 50 kept; and also whenever there
is proof that lhe individual was so kept, although those of its speeies (e.q.
pheasants, tortoises, {izers) ordinarily ate not. MNye v. Nibleit, L. R. [1818]
LIC B 23 CEop. 222 dnfra,

Buddhist tenderness io animals causes FPrance’s Code of 1924 for the
kingdam of Cambodia to impose imprisonment on any one who Cugelessly ™
kills an clephant or horse or ox, even though it be his own properly (5. £73).

4

CHAPTER XII
BURGLARY AND HOUSEBREAKING

Ix consequence of the peculiar sanctity which, as we have
seenl, the common law attaches to even the hunblest dvelling-
housc, capital punishment was inflicted upon those guilty of
the nocturnal violation of any habitation, even when little
or 1o injury had been done thereby to the fabric. The crimc
of Burglary? is committed when anyone, in the night, either
{1} breaks and enters another person’s dwelling-house with
intent to commit a felony therein; or (2) breaks owf of another
person’s dwelling-house alter having either (@) entered it with
intent to commit a felony therein, or (b} actually committed
a felony thercin, Let us consider successively the five points
in this delinition; the place, the breaking, the entry, the time
and the intention.

(1} The Place. Tt must, now, be a dwelling-house. Yet at
common law even the outer walls of a town were protected
by the same penaltics which safe-guarded the townsmen's
actual homes. This will not surprise any one who is familiar
with the Reoman trcatment of eity-walls as res sancfae; or
who has learned from a visit to Berwick, or York, or Chester,
the importance of the delence, against private as well as
public violence, which a medizeval town derived from its
circumvallation3. And a reverence for religious cdifices led
medizval criminal lawyers to extend also to churches the {full
proteetion of the penalites which gnarded a dwelling-house
- -an cxtension for which Lord Coke offers the verbal justi-
fieation that *a church is the dwelling-house of God4d.”

1 Supra, po 162,

* Larceny Act, 1018 (6 and 7 Geo. 5. ¢ 50}, & 25

* The origiuul importanee of this form is illustrated by the fuct that the
varliest linglish name of the crime was “Turgh-breche” s Latin namos
(a0, 1200 was “burgaria.” See Dr Murray’s Dictionary.

5 Coke Tnst, 64,
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Much technicality has arisen in determining what buildings
are to be regarded as “houses,” and when a house is to be
regarded as being “dwelt” in. Clearly a house must be some-
thing more than a mere caravan or tent or booth, it must be
a permanent structure. But it is not necessary that it should
consist of the whole of such a structure, Thus one building
may contain several dwelling-houses; each single set of cham.
bers, or even each single room, in it may be a separate
dwelling-house!, The test of separateness is merely whether
or not there is internal communication between this part of
the building and the rest of it?. If any one occupier’s part
has no internal eontmunication with other parts, it becomes
a separate house. Conversely, a house is regarded as including
its accessory buildings that stand outside its own walls, if
only they (a) stand in the same curtilage? with the house,
and (8) are occupted along with it, and {¢) communicate with
it either directly or at least by a covered and enclosed passage?,
So to “break”™ an area gate, for the purpose of gaining ad-
mittance to the house through a door in the arca, is not a
breaking of the house itself?,

But a building, although it be a “*house,” is not to be re-
garded as being “dwelt” in unless some person habitually
sleeps thereY, and sleeps in it as his kome, Ile must thus be
a member of the household that oceupies it*—whether as
himself the possessor® of the house or only as one of that
possessor’s family or scrvants—and not a mere temporary
licensee whose home the place is not. But though he must
sleep there habitually, Lie need not do so invariably, Z.e. his
residence may at intervals be interrupted, TFor if a house-

1 Asin collegea; 3 Coke Inst, 43,

¥ Fex v, Eyyinton, 2 B. and P, 508,

¥ The “curtilage” is the ground immediately round the house, such as
passes upon & grant of Lhe messuage withont being expressly mentioned,

* Tarceny Act, 1916, 5. 46 (2). Wounld an underground passage suifice?

5 Hex v. Davis, H. and R. 322 (K. 8, C. 160,
¢ fex v. Hortin, B. and R. 108 (K. & C. 161},
1]

Nex v, Harrie, Leach 701 {K. 8. C. 163).
Even a mere tenancy-at-will zuffices; I Cox 201,
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helder goes away from home, but with an animus revertendi,
his house is still considered te be a dwelling, although not a
single person remains in itl,

{2} The Breaking. This may be cither actual or constructive,
It is considered as “*actual” whenever the intruder displaces
any part of the building or of its closed fastenings. It is
therefore not necessary that there should be an actual frac-
ture of anything, Drawing a holt, or turning a key, or even
lifting a latch will suffice. And, similarly, if a * cat burglar”
climb up a rain-pipe and open a closed bedroom window, cven
though its sash be kept in position by nothing but its own
weight, his raising the sash will amount to a “breaking?”
So, too, will the raising of a cellar flap even though it be held
down by nothing more than its intrinsic weight; or the
turning of a swing window. Yet if a window or fanlight or
door be already partly open, it will not be a “breaking” to
open it still further? and gain admittance thereby, For when
a houscholder leaves a window or a door partly open, he
gives, as it were, a visible invitation to enter; but the fact of
his having left it merely unholted is not thus conspicuous to
the passcrs-hy,

But besides these so-called *“actual” breakings, in which
the intruder himself displaces the fastenings of the house, the
definition of burglary is intcrpreted as extending even to
cases in which the breaking is admittedly a purely *con-
structive” one. Such cascs mayw arise (@) where the displace-
ment has been effected by some authorised person {some
innocent member of the household), or cven (&) where there
has been no displacement at all.

In {a) the burglar, by foree or fraud, gets some inmate of
the house to open it; hut, though it is thus opened to him by
consent, that consent is deprived of all its cordinary legal

v Rex v, Nuthrown, Forster 76 (I & . 1640,

? Rexr v. Haines, R and T 451 (K. 8. C. 167} But wlat of 2 window
upening leferafly {a ¥ oasemeni ™) ?

© Rex v. Smith, 1 Moody 178 (K. 8. C. 168).
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cffect by the way in which it was obtained. Thus if an in-
tending burglar gains admittance to the house by threals of
violenee, which put the inmates into such fear that they open
the deor to him, there is a constructive hreaking. Or, again,
if, as is more common, he rings the bell like an ordinary
visitor, and then, when the door is accordingly opened to
hitn, he comes in on pretence of wanting to speak to some
member of the houschold, this is held to be as true a breaking
as if he had himself opened the door. The frand vitiates the
consent. But if a pretenee thus attempted should fail to
deceive (so that, though the door be opencd to the evil-docer,
it is opened solely for the purpose of entrapping him), the
law docs not regard such an opening as being in any way #is
act, and therefore does not hold it to be, cven “constructively,”
a breakingl.

We have said that {#) a constructive breaking may also
oceur cven though nothing whatever be displaced. This occurs
where the burglar comes into the house by some aperture
which, by actual necessity, is permanently left open. There is
thus a sullicient “breaking® if the thiel comes down into the
house by the chimney?: though there would be no breaking
if he came in through a window which the builders had not
yet filled with glass.

It should be added that *“‘breaking,” whether actual or
constructive, need not be committed upon the external parts
of the house; it will be sufficient, for instance, if an inner door
he “broken.” And thercfore if a robber gain admittance to
a housc by mcans of an open windew or door, but then, when
inside, proceed to unlock a parlour-door and enter the parlour,
he from that moment becomes guilty of burglary®. The same

U Reg. v. Jokneon, C. and M, 218 (K, 8. C. 171}, Contrast with this caze
Ren v, Chandler, L. B, 7161311 K. B, 123,

t Fex v, Orive, R, and R, 450, L the caso tried at Cambridge by Sir
Alatthew Hale, 1 Hale P. C. 532; and an American case (Lhe State v. Donokoe,
26 Alabama 2710 1n the latrer, the chimney proved to be of such Inadequate
diniensions that the burglar stuck fast in it, and it had to be pulled down to

extricate hin.
& Cpeszwell, J., held it no hurglary if, having thus entered only by an open
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principle holds good, of course, in the ease of a servant? or
guest who, whilst resident in the house, opens and enters anv
of the rooms for a felonious purpose, But whether this is to
Le extended to the opening of thie deor of & mere cuphoard in
the wall is very doubiful. Theore is eertainly no burglaricus
*breaking” in opening the door of a mere picce of movable
furniture, like a sideboard or bureau.

At commeon law, to break out of a house did not amount
to a burglarious breaking. But by statute® it is now provided
that if a person who has committed a felony in a dwelling-
house—or even has entered a dwelling-house with the inten-
tion of committing a felony—shall proceed to break out of
this dwclling-house by night, he is to be held guilty of a
burglary. Thus while both a breaking and an entering arc
still neeessary, either of them may now precede the other.

(3) The Entering. The entry may be sufficiently made by
the insertion of any part of the intruder’s own hody, however
smaull that part be. Thus a finger, or even a part of a finger?,
will sullice. And there may even be a sufficlent entry—with-
out any part whatever of the man himself having come into
the housc—hy his merely inserting some instrument which
he is holding, DBt in this case, a subtle distinction is drawn,
The insertion of an instrument, unlike that of a limb, is not
regarded by law as constituting an entry, unless it were thus
inserted [or the purpose (not merely of entering or of breaking
but) of accomplishing that ulterior felony for the sake of
which the house is being broken into, Thus if a man pushes
a bar through a window for the simple purpose of making a
hole in the shutter, there is only a breaking, but no entryi.
Yot if he had pushed the har through the window for the

dvor, he de not enter the iuner room which he breaks inte; O O O Seas,
Pap. xr.. 7, But it is an indiciable noclurnal enterving; p. 153 infra.
_ ! %o an innkeeper breaking into a guest's room; like Bradford, p. 505 n,
infra,

! Lureeny Act, 1916, 5. 23, Swpre, p. 174

T Rer vo Dawia, Booand T 494 (TG 8, €, 1723,

# Rerv. Bush, 1 Moody L83 (K. 8. (0 174)
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purpose of drawing towards him a spoon which he was going
to steai, there would have been both a breaking and also an
entryl. So, again, it would be no entry te push a pistol
through a window, merely in order to make an aperture to
get in at. But if after having broken a window, he were to
thrust a pistol through the hole, in order to shoot one of the
persons in the room, this would be a sufficient entry®. Perhaps
the best justification that can be given for this very technical
distinction as to entry by instruments, is that if’ the mere
insertion of an instrument were always to he suflicient to
constitute an “entry,” most of the common acts of breaking
would of themselves include an entry, whereas the definition
of Burglary evidently supposes the two things to be quite
distinet,

(4) The Time. In the earliest law, burglary might be
committed in the day-time as well as at night®. But after-
wards it became esscntial that it should take place at night.
Dy “night” was then understood the period between sunset
and sunriset, Later, howcver, it was held not to be night if
there was even sufficient sun-light to tell a man's face. This
test again was discarded; and night was defined as the period
between 9 pom. and 6 a.m.5 As to the precise instant when
that period begins and ends, it should be noted that here {(as
always when a reference to time oceurs in an Act of Parlia-
ment or other legal instrument, without the expression of a
contrary mode of reckoning), it is te be understood to be

* Greeniich mean time®,

To constitute a burglary, then, the breaking must always
take place during this statutory night-time, And if, as is
usually the case, the hreaking precedes the entering, both

i Reax v, Hughes, Leach 406 (K. 8. C, 1731

21 Anderson 114 (K. 8. C0 1730 4 Pollock and Alaitland, ., 491,

¢ Asin 19135 it was adjadeed still to be in Freuch law.

5 Eee now the Larcenv Act, 19186, s, 44

¢ Exeept in months when the Summer Time det prescribes sixty minutes
earlier. [n lrelancd, Zrwiiin mean time. Duat “sunset"” and “ieuaurize,’ for
lighling-up vehicles, refer to Jocal time,
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mwust take place at night, though not necessarily an the same
nightl, DBut if the entry precedes the breaking, .. if the
latter is not a breaking-in but a breaking-cw, the entry need
not be at night?,

(3} The Intent. There must be an intention to commit some
felony {e.g. to kill, or to commit a rape, most commonly it is
an intention to steal), DBut it is not necessary that the felony
should actually be accomplished., Moreover this intention
must exist at the time of the hreaking and the entering; and
not arise merely after he s in the house®. Henee if people
hreak open the front deor of a house illegally, but only for
some honest purposc {e.g. constables aecting with an invalid
scarch warrant), and then are so tempted by the sight of
something inside that they steal it, they will not be guilty of
any burglary?,

Accordingly if only a tort, or even a misdemeanor, be in-
tended —as, for instance, to get a night's shelter®, or to commit
an adultery or an assault—the breaking and entering for such
a purpose will not be burglary, but either a mere civil trespass
and no crime at all, or, if a crimie, only an attempt to commit
a misdemeanor, And thus, in 1770, where a man broke into
& stable and cut the sinews of a horse’s fore-leg in such a
manner that it died, but it was shewn that his intention had
not been to kill the horse (which would have been even then
a felonious act) but only to maim it, so as to prevent it from
running in a race, he was held not to have committed a
burglary®, For in 1770, although killing a horse had already

L1 Hale P. C. 331; Rex v. Smith, R, and R, 417,
* Larceny Act, 1914, 5, 23,
But if ho break out after actually committing a felony inside, felonfous
infent at the time of entry is not necessary,

* Nex v. Gardiner, Kelvng 46 (K. 8. O 178},

¢ For a quaint ease where the intruder declined to quit the agreeable
shelter, see 4 Cr. App. R. 41, In 1922 a charge was dizmissed becanse the
only purpose of the supposed burglars had been to see the apparitions by
which the house was reputed to be Lhaunted,

§ Rer v, Dobbs, 2 LBast PO 513 (K. 8. G 176). The stable was part of a
dweliing-house.

k|
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been made a statutory [clony, any lesser injury to the animal
was merely a tort. At the present time it is a felony, not
only to kill but, cven to maim a horse!.

The fact 1hat the burglar actually committed some felony
in the house, is excellent evidence that he broke and centered
it with an intention of committing this felony. Thus if he
drank some wine which he found in the dining-room, this
theft would be evidenee, though ecertainly only weak evi-
dence, that he entered the house with intent to steal. In the
great majority of cases the question of intention will resolve
itself simply into Lord Beaconsfield’s old antithesis of ** Plun-
der or Blunder?” Drunkenness may be uscful as evidence to
support the latter alternative. But the question is not always
an easy one to answer, and it often has to be determined by
& somewhat weak chain of infcrence. Thus in 1899 a boy
breke into a house while the family were away; but contented
himself with winding up all the clocks and setting them
going. Had he been detected before he had undertaken this
comparatively innocent course of action, he might have found
it difficult to rebut the inference that he had breken into the
house for purposcs of theft,

Under the Larceny Act, 1018, s. 25, the maximum punish-
nent for burglary is penal servitude for life?, The same
enactment deals also with some statutory nocturnal offences,
which arc approximations to burglary, but much less heinous
than it. We may mention the following:

1. Entering {(i.e. without breaking) a dweclling-house, by
night, with intent to commit felony thevein, is a felony, It is
punishable with seven years’ penal servitude?,

2. Being found by night in any building (7.e. although the
entry may have been effected only in the day-time), with

L 24 and 23 Vict, c. 97, & 40.

¢ Imprisonment for two years or less may he imposed; s 37 (41

w271} DBut such an cntry in the duv-time is not indictable at alls
though there may under the Vagrancy Act be the pelty ollence mentioned
in the next note.
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intent to commit felony therein, is 2 misdemcanor. It is
punishable with five years’ penal servitude?,

3. Being found by night in possession of housebreaking
implements, without lawful excuse, is a misdemeanor, It is
punishable with {ive years” penal servitude?, Cf. p, 852 infra.

We have scen that burglary is essentially a nocturnal
offence. To do in the day-time what it would be a burglary
te do at night, was at common law a mere misdemeanor. It
was known as Heuschreaking, But statutory enactment has
now c¢rected it into a felony, It is identical with burglary so
far as concerns the breaking, the entry, and the intention
that it requires. DBut in some points it dilfers from burglary.
Thus {1} it is not limited to any particular hours. An indict-
ment for burglary must state that the offence was committed
at night; but an indictment for housebreaking omits all refer-
ence to time. Again, (2) it extends to a wider range of
huildings; including, besides dwelling-houses, mere shops,
warehouses, ete. And (3) it admits of different maxima ol
punishment accordingly as the ulterior felony intended is
actuslly committed or not. For, under the Larceny Act,
1916, it is punishable with penal servitude (1} for fourteen
vears, if any ulterior felony is actually committed; but (2)
ouly for seven years, where nothing more is proved than that
the breaking and entcring were efflccted with the intent to
commit some felony®, A breaking ouf will suffice in the [irst
of these two forms, but not In the latter. In either case,
instcad of penal servitude, imprisonment for not more than
two years may be imposed, with or without hard labour,

L s 28({4). Even in the day-time it is a petty offence, punishable with
three months’ imprisonment, under the Vagraney Act, to be found in a
house or an enclosed garden, for any criminal purpose (3 Geo, IV, ¢ 83, 8, 4},
Sve p 320 infra.

g 28(2) See p. 5, supra. Even in the day-time such a possessinn, if
tidfy the tntention of howsebreabing, would be a petty ollence similarly punish-
able under the Vagrancy Aot

¥ Larceny Act, 19146, 55, 206, 27,

I2-2
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We have seen (p. 171} that the old idea of burglary in-
eluded a sacrilegious form, in which the place broken into at
night was a church. Modern enactments have replaced this
by a statutory crime of Sacrilege, which dillers from that
just now mentioncd, (1) in being irrespective of the hour of
the day, and (2) in extending to other places of worship be-
sides those of the established religion. For, under provisions
that are now consolidated in the Larceny Act, 1816, it is a
felony, punishable with penal servitude for life!, to break
and enter and commit a felony in—or to enter and commit
a felony in and then to break out of-~“any place of Divine
worship.” And it is also a felony, but punishable with only
seven yvears’ penal servitude, to break and enter such a place
with the intention of committing a felony, though without
accomplishing that intention?. In cither case, instead of penal
servitude, imprisonment for not more than two years, with
or without hard labour, may be imposed.

It will readily be observed that the definitions of both
hurglary and houschreaking are wide enough to cover, along
with acts of heinous guilt, others of a very trivial character.
In 1801, Andrew Branning, a boy of thirtcen (to whom three
witnesses gave a good character) was sentenced? to death for
burglary, in having, after sunset but belore closing-time,
broken a pane of glass in a shop window and put his hand
through the hole, and stolen a spoon that lay inside,

Lg 24 T A7 (M.
2 Resa, Pap., LISVIIL 104, Probably not cxecuted,

CITAPTER XT11I
STEALING

§ 1. HrsToricakL

WE now pass from the offences which consist in destroying
or damaging a man's property, to those which consist in de-
priving him of the enjoyment of it, though probably leaving
the property itself uninjured. Of such offences the most
ancient in English law is Larceny’. The ryles relating to it
can be traced back through a history of several centuries;
and they have now become so complex as to be scarcely
intcligible without s knowledge of their history.

Some scventeen hundred years ago, the jurist Paulus

.elaborat(‘.d for Roman law a definition of the offence of Theft

{furtun) which subsequently received legislative approval
from Juslinian, Bracton, more than a thousand years after-
wards, embodied this definttion, with some verbal alteration,
in his account of English law as it then stood, in enry I11.'s
reign. His words arc: *Contrectatio rei alienae fraudulenta,
cum animo {urandi, invito illo demino cujus res illa fuerit?.”
(* The fraudulent dealing with another man’s property against
his will, with an intention of stealing it.”") DBracton thus
retaing the wide Roman idea of theft, as including any kind
of dealings (confreciaiio) by which a dishonest appropriation
eould be elfected, But it would secem that, in so doing, he
greatly exagocrated the comprehensiveness of the English
idea of theft. Here, as in all Germanie nations, that idea
was too crude to go bevond punishing such dishonest dealings
as took the “violent and unmistakeable form of a change of

1 Stephen, Hist, (v, Lepe, 1r1, 121-176; Dig. Cr Lo, Arts 304-334,

2 Bracton, 1n 32, 1, The word: of Paulus had bLeen “Contrectatio rei
fraudulosa, lueri facliendi gratia, vel ipsiue rei vel etiam usus ejus possea-
sioniave,” Digest, xovin 2. 1. 3.
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possession,”  This narrow conception was subsequently
narrowed still further by various subtleties which were intro-
duced by judicial decision. Some of these Jimitations would
seem to us unaceountable, if we did not know that they had
been inspired by motives of humanity. The desire of avoiding
capital punishment—and in later times that of restricting the
number of offences in which, by the old procedure in trials
for folony®, the accused person was denied the support of
counsel and witnesses—Jed our medizval judges to invent
ingenious reasons for dcpriving many acts, that scemed
naturally to fall within the definition of larceny, of all lar-
cenous character. So cxtreme was the severity of the law of
larceny that it exacted death as the penalty for stealing,
except when the thing stolen did not exceed the value of
twelve pence; see p. 210 infra. This scverity was ultimately
tempered by two active forees. One was what Blackstone®
lenicntly terms ““a kind of pious perjury” on the part of
jurics; who assessed the value of stolen articles in a humanely
depreciatory manner. Thus in 1808, to avoid convicting a
woman for the capital offence of “stealing in a dwelling-house
to the value of forty shillings,” a jury went so far as to find
on their oaths that a £10 Bank of England note was worth
only 80s.¢ The other force which similarly opposed putting
men to death for thefts was that ingenious judicial legislation
which we have slready mentioned, Dy it, as carly as the
reign of Edward [fL, many articles were placed outside the
protection of the law of larceny on the ground of their
technical connexion with immovable property, as for instance,

1 Pollock and Muitland, 11, 487, “There ean we think be little doubt that
the *taking and carrying away,” upon which onr later law insists, had been
from the firat the very core of the Knglish idea of theft”; ihid.

z Supra, p. 94, ¢ 4 Bl Comm, 239.

4 Rex v. Bridget Macallister {Sess, Pap., Lxxxvr 181 Sir 8, Romilly
mentions another, in 1732, where & woman had stolen two guineas and two
half-guineas, yet the jnry pronouneed the totul value of the four eoing to be
“nder d0s. In 1523, in an indictment for stealing a guinen and a sovereign,
their value was prudently placed at fen pence, in order to make a conviction
more probable {The Times, Oct. 21, 1823),
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title deeds to land, or even the bhoxes in which such deeds
were kept. Again, under Edward IV., the judges declared
certain acts ol dishonest appropriation to be no larcenies, on
account of their not involving a suflicient change of technical
possession,

By these and other modifications, the legal idea of larceny
came at last to be that of the crime which is committed when
any person (1) takes, and {2} carries away —or when {(3) a
hailee appropriates—( 4} another person’s (5) personal chattel,
i4) of some value, (7) without any claim of right, and (S)IW'ith
an intention to deprive that other person of the whole benefit
of his title to the chattel.

But a step towards a definition by Statute was taken in
1016 by a very valuable *“ Act to consolidate and simplify the
law relating to Lareeny triable on indictment?, and similar
offences” (6 and 7 Geo, V, ¢, 50). It commences by defining
Stealing; cnacting—by s, 1 (1)—that a person is to be held
to “steal” when he “without the consent of the owner,
fraudulently and without a claim of right made in good
faith, fakes and carrics away anyvthing capable of being stolen,
with intent, at the time of such taking, permanently to de-
prive the owner thercof.”

“Provided that a persen may be guilty of stealing any
such thing notwithstanding that he has lawful possession
thereof, if, being a hailee or parct-owner thereof, he fraudu-
lently eonverts the same to his own usc or the use of any
person other than the owner.” )

On this basis, a definition® of the narrower erime of “ Simple
Larceny” is established (s, 2); which declares it to be ** Stealing
for which no special® punishment is provided under this Act
or any other Act [or the time being in force.” The maximum

1 Tt waa left to some future cnactment to deal with the thefta that are
puaishable only on summary convietion, '

% Curiously narrow; sinee turning on & mere arhitrary technicality.

® Tven the words “to be punished as in the case of Bimple Larceny”
?I:IILIS;I‘I'ITC a “special punishment™; of, 8, 87(2). Cf. 7 C. and I'. 665; 8¢,
and P, 203,
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punishment for this Simple Larceny is to be five years’ penal
scrvitude; together with a private whipping if the offender
be a boy under sixteen. It is a felony. The Act also recognises
a variety of other forms of felonious Stealing that are punish-
able with periods of long punishment varying up to penal
servitude for life. Some of the graver of these had, before
the Act, heen classed together as **Compound,” or “Ag-
gravated,” or “Grand,” Larcceny; but none of these anti-
theses to “Simple” appear in the Act. No definition of
“Larceny,” in the abstract, is given; probably it must now
be “Felonious Stealing.” It might seem natural to adopt for
it the Act’s definition of Simple Larceny. But a dilliculty in
so deing is raised by the fact that the marginal notes! of
sections 5, 11, and 16 (#) of the Act apply the term ““T.arceny ™
to specics of stealing which do have “special punishments,”
and mioreover are less severely punishable than Simple
Larceny.

Let us procced to consider the various peints which the
definition of Stealing involves.

§ 2. Tur TAKING

The Act of 1916, by requiring a “Taking” as essential to
one of its two forms of Stealing, recalls the eammon-law rule
which made a change of possession essential to lateeny,
VWhere there was no infringement of possession, 4.6 no
“trespass,” there could be no larceny, Thus the definition
of this felony became embarrassed with “that vaguest ol all
vague questions—the meaning of the word Possession?.”
The utter technicality of that question is illustrated by the
legal theory of conjugal life. A wilc is held to be one person
with her hushand; and therefore a possesston by her is posses-

1 For the nnsettled guestion of the admissibility of sneh notes in inter-
preling a statute, see Halsbury's Laws of England, xxvIL 121

t Per Erle, C\ 1., in Reg, v. Smith, 6 Cox 854, [n 1915 (Hex v. Rasmeni,
in Johannesburg, a hand-eufied thief ran away from the arrestors: and on
heing re-arrested, was prosecuted for theft of the handeufis. The court held
that there was no voluntary *taking” of them by him, Cf. p. 211 ¢nfra.

e
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sion Ly him. Consequently an appropriation of his goods by
her would not constitute a change of possession; and therefore
did not at common law constitute a larceny®. Nor did even
adultery put an end to this. So if a wife went away with
money of her husband’s, and then met her adulterer and gave
him this money, he could not be convicted of receiving stolen
goods; for they had not been “stolen?” Yet if the adulterer
had instead assisted her in the original taking of the goods,
he eould have been convicted of a Jarceny of them3; for then
he would have taken them out of the actual possession of the
husband himself. But since the Married Women'’s 1'roperty
Act, 18824, hushand and wife are criminally liable for stealing
each other’s property, if {z} they were not living togcther? at
the date of the offence, or if {b) the property was appropriated
with a view to their ceasing to live together. But when they
onece again are living together no prosecution can take place.
Thus a wife, so long as she has no intention of ceasing to
cohabit with her hushand, retains even under the Act of 1918
her immunity for committing thefts of his property® And
even if she were to abscond from him temporarily and to
take away with her some of his property, but in the expecta-
tion of ultimately returning to him and bringing it back with
her, then she would commit no larceny, For she would not
satisfy the final clause of the definition of the word Stealing;
since she does not intend to deprive him of the property
“permanently.”

But the necessity of proteeting masters against the dis-
honesty of their servants soon caused the judges to make an
extension of the legal coneeption of changes of possession.
It camec to be held? that it was suflicient if, witheut any

1 Bewv. Harrison, Leach 47 (K. 8. (L 2741 Statham, Corone 39,

T Regq. v, Strecler, T R.T19007 2 Q. 13, 601 (K. 8. C. 367,

® Reg. v. Featherstonz, Dearsly 369 (K. 8. C, 274},

* Replaved now by 8. 36 of the Larceny Act, 1816

» They may “*live tnzethor” though geographically aparl; 14 Cr. App. T 19,

8 Rex v, Creamer, 14 Cr. App. B. 19 Hence her paramour, receiving it

froin her then, does not receive “stolen™ gonds,
Y. B 21 Hen. VIL Hil pl. 21 (K, 8. C. 2186),
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change in the actual holding of an article, there were a change
in what, by a mere fiction of law, was regarded as equivalent
to possession—i.e, a merely “ constructive” possession. Thus,
where a butler has his master’s plate in his keeping, or a
shepherd is in charge of his master’s sheep, the legal possession
remaing with the master; and similarly the landlord of an
inn retains the legal possession of the silver forks which his
customers are handling at the dinner table. In all such cases
—where onc person has physical possession and yet the legal
possession is **constructively” in some one else —the former
person is not said in law to have a “possession,” but only
“charge” or “custody.” If, however, he proceeds to appro-
priate the thing—e.g. if the shepherd sclls a lamb out of the
flock—he thereby converts his custody into a * possession”™
(i.e. into a “legal,” though not a laweful, possession). Accord-
ingly by thus convcrting to his own use the thing entrusted
to him, and thereby ccasing to hold it on that trust, the servant
is regarded in law as ercating a new possession, and therchy
constructively “taking” the thing, so as to become as truly
guilty of larceny as if he had never had it in his custody at all.

Many other cases, too, besides that of master and servant,
may be found, in which the legal possession is divoreed from
the physical possession, and in which accordingly it would
he a constructive “taking,” and therefore a larceny, for the
custodian to appropriate the article to himself, though he
thus actually holds it. Onec such case arises whenever the
owner of a portmanteau delivers it to a lad to carry for him
1o his hotel, but accompanies the Iad on his way and has no
intention of relinquishing the full contrel over the portman-
teau. Similarly where at a railway booking-oflice a lady
handed a sovereign to a man to get her ticket for her (he
being nearer than she to the office window), it was held that
in point of law she still retained possession of the sovereign;
consequently, when the man ran off with it, he became guilty
of larceny?, So, again, a cabman does not get legal possession

v Reg, v. Thompson, L. and C. 2235,
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of his passengers’ Iuggage when he puts it on the top of his
eab; hence if the passengers, on quitting the cab, left some
portmanteau behind, it would be a larceny, even at common
law, for him to appropriate itl,

Recurring to the particular case of servants, it may he
convenient to note here that when it is not by the master
himsclf, but by some third person, that chattels are entrusted
to a servant, they are held to be not in the servant’s mere
custody, but in his full legal possession. Such chattels do
not—in eriménal law (see below, p. 229)—pass into the pos-
session of the master until they are actually delivered to him;
as by the money being placed in his till. Accordingly, if the
servant appropriates them whilst they are only on the way
towards such a delivery, he does not commit larceny. Indeed
until 1799 such an appropriation did not constitute any erime
at all. But in that year a statute was passed making such
conduet felonious®. It constitutes the crime of Embezzle-
ment, which we shall hereafter deal with in detail®. A dis-
honest servant commits embezzlement in the case ol things
which he has received for his master; though larceny in the
case of those which he has received from his master,

§ 3. Tue Carrvivg Away

Grasping a thing is sufficient to confer possession of it,
i.¢. to constitute a “taking”™; but it docs not amount to an
“asportation,” i.e. to a carrying away. Thus where A stopped
B, who was carrying goods, and bade him lay them down,
which I did, but 4 was arrested before he could touch them,
it was held that 4 had not committed larceny; for there had
been no carrying away, But removal, the slightest removal
of anything from the place which it occupies, will suffice; and
this, even though the thief at once abandon the thing?. Thus
there is a suflicient asportation in taking plate out of a chest

L Reg. v, Thurborn, 1 Den. 387 (K. 8. C. 276), Cf. p, 214 infra.
2 39 Geo. 111 ¢, 83,

¥ Infra, p. 229,
* Lerceny Act, 10186, 8. 1 (2} ii.
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and laying it on the floor}; or in shifting a bale from the back
of a eart to the front; or in pulling a lady’s ear-ring from her
ear, even though the ear-ring be caught in her hair and
remain in it% But as the Act adds? in the case of a thing
attached, there cannot be a sufficient removal unless it has
been completely detached; eg. not unless the string which
ties the scissors to the counter has been cut through. The
test seems to be—Ilas cvery atom Jeft the place in which
that particular atom was before? So there may thus be a
sufficient carrying away even though part of the thing still
occupies the place which some other part of it previously did;
e.g. by hall-drawing a sword from its scabbard, or lifting a
bag part-way out of the boot of a coach?, or pulling a pocket-
book not quite out of a man’s pockct?.

§ 4. APPHOPRIATION BY A BAILEE

Where the proprietor of an article femporarily entrusts
not merely the physieal but also the legal possession of it to
another person, e.g. to a carrier, a “BRailment” arises. The
temporary possessor, or bailee, was at eommon law not in-
dictable for Jarceny®, for as he {unlike a “custodian™)} had
possession—Icgal as well as actual—of the article, it was
impossible for him to “take” it7. Tlere, again, it was the
necessities of domestic life that first compelled an extension
of the law, In the case of its being to one of his own servants
that the proprietor of an article thus entrusted the legal
possession of it, an appropriation by that servant was made
criminal by statute so carly as Ilenry VIII.'s reign®. But, in
regard to all other bailees, the common law rule remained
in force for somne three hundred vears longer. The judges had,

1 Rez v, Simeon, Kelvne 31 (K. 8 O, 21061
Rex v, Lapier, Teach 320 (K. 8, C. 222).

Larceny Act, 1016, 5, 127 il

Rex v, Wald, 1 Moody 14 (K8 2 220),

Rex v. Taylor, T.. R, [1011]1 K. B. 674,

See Pollock and Wright on Possession, pp. 160-171.

Contrast the wider sweep of the Roman law of Furtum, Dig. xuvm
2,582, 7. ¢ 21 Hen. VIIT. . 7.

T m o om w13
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however, so far back as the reign of Edward IV.1, engrafted
uporn it the subtle distinetion that if auy bailce dishonestly
severed into separate parts the article bailed o him—e.g. by
drawing a pint ol beer from the eask he was carrying—he
thereby put an cnd to that possession of the Thing, as a
unity, which he held under the bailment. Accordingly a sub-
scquent appropriation by him of any of the parts thus
separated—as by his drinking the pint of beer—would aunount
to a “taking” of that part, and so would be larceny. This
rule as to “breaking bulk” brought within the reach of pun-
ishment many cascs of dishonest appropriation. And in 1691
Parliament interposcd, to extend the law of larceny to lodgers
who stole the {furniture of the rooms that had been let to
them?, But it was not till 1857 that any general provision
was made for dealing comprehensively with misappropriation
hy bailees, The statute of that ycar? has since been replaced
by a clause in the Larceny Act of 19164, which provides that
it. shall be larceny for a bailee, or a part-owner, fraudulently
to convert anvthing that is capuble of heing “stolen,” to the
use of himsclf, or of any person but the owner; notwith-
staunding that he has lawful possession of the thing, Wide as
these words scem to be, they are held® to apply only, by
judicial decision, to those bailmeuts under which it is the
Lailee’s duty to deliver up at last (whether to the original
owner or to some one else) the identical article batled and
not merely an equivalent for it, In the casc by which the
principle was established, Reg. v, Iassall, the prisoner was
treasurcr of a money club, and had authority to lend to its

L Phe Carrier’s Case, Y. 13 123 Ed IV, £ 9, Paseh. pl. 5 (K. &, C, 2231,
Stephen looks upon the decision in this caze as an extraordinaty one; and
thinks it obvieus that it was a comprowmise intended to propitiate the
Chaneellor, and perhaps the King {Ifist. Cr. Lew, 111, 1591

23 W, and 3 e 9, s 5: see now the Larceny Act, 1916, 5. 16,

420 and 21 Viet, o 34, a. 17, : SEN NN

i fteg. v, Hassall, Leigh and Cave 58 (K. 8 €, 227). On the point whether
i Aot applies when the bailec has also a power to divest the bailor's owner-
ship e, in a “sale on approval™), see Whitehorn v. Davizon, L. R. (1811}
1 K. B, 403, infre, p. 242, and Rep. v, Rickimond, 12 Cox 407,
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members sums out of the club-meney in his hands, He ris-
appropriated part of this fund. It was held that he was not
a bailee within ihe Act; sinec he was under no obligation to
pay over to anybody the speeific coins which had been paid
to hin. Accordingly a land-agent usually cannot be indicted
under #his clausel for stealing the rent he has collected. Nor
can the auctioneer who sclls an article for you and then
absconds with its price. Belore the salc he was 2 bailee of the
article, and was bound to dispese of it according to your
dircctions. But after the sale he docs not become 2 similar
bailee of the money which he has received for it, inasmuch
as he is not bound to deliver to you the identieal coins.

But the tendeney is te restrict rather than to enlarge the
principle of this immunity. Thus it has been held that there
was a duty to deliver over the specific coins received, In some
cases where at first sight it might have been supposed that
the parties had not crcated any such obligation, Thus in
Reg. v. Aden? a bargeman, who had been entrusted with £24
to buy a barge-load of coals, and who appropriated this
money, was convicted of larceny under the statute; appar-
ently on the ground that it was his duty to pay for the coals
with the actual coins which the proseeutor had given him.
And, similarly, in Reg. v. De BanksS, where the prisoner sold
a horse for the prosecutor and appropriated the purchase-
nioney he reccived, there was held to be evidence of his
holding this money under such a bailment as would come
within the statute. (There is nothing unreasonable in making
such a bailment, cven of a < furigible” thing like money. It
has even been said, and by judges so eminent as Lord Wens-
levdale and the late Mr Justice Willes, that whenever a

servant receives money for his master from anyone he is

bound to hand over the very same coins that he reccived*.)

1 But sce anofher clause—a. 20 (1) iv.—inifra, p 236,
212 Cox 512,

8 L1134 B.D, 29

2 1. and C. 682, Cf K. 3 C 177,
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But! whilst Aden or De Banks was a mere bailee of a fixed
surm which he had only to hand over, Hassall’s elub-money
was left in his hands as a fund which he had to deal with svo
thut he was a trustee of it, with complex duties to discl'lal,‘ge.
It should be noticed that the idea of hailment is not con-
fined to cases where the artiele has been in the bailor’s own
possession before it was delivered to the bailee?, Thus if a
vendor of goods deliver them to a carrier for conveyance to
the purchaser, it is the latter that is regarded in law as the
hailor; for the vendor, who actually handed them over to the
bailee, is regarded as having done so only as an agent for the
purchaser®, It must also be noticed that bailm;nt requires
nothing more than siniply a delivery upon a trust. Ilence,
though there is usually also a contract, express or implied to
fulfil this trust, there may quite well be a bailment e;'en
where no such contract can exist, as when goods are delivered
to some person who is incapable of contracting, Accordingly.
it an infant hires furniture, though no valid contract of hircil;g,
may arise?, he nevertheless beeomes a bailee. Consequently
il he proceeds to scll the furniture, he will be guilty of larcem:;.
Before a bailee can be convieted of larceny, it must ebe
cleurly shewn that he has really converted to his own use the
;I'ﬂ'tiele entrusted to him. Only some act of conversion that
s quite inconsistent with the bailment can amount to a
sulliclent appropriation. In the case of a bailment of silver
fOl:kS for use, melting them down would of course always be
evidence of a conversion; and so would selling them, or dis-
honestly refusing to return them when asked for®, Bﬁt as to
pawning, a distinction must be drawn, If the bailee can
shew that when he pawned the goods he honestly intended
to redvem them subscquently (which might ve;'y well be
! _}’_"(’e-‘g. v. Gorernor of Holloway Prison, 18 Cox 831 (K. 8, C. 228},
See ﬁn-‘g,_ v. Bunkadl, L. and C. 371 (K. 8, €. 23]).
Lenjanin on Sales, Book 1. Part 1. ch. 1v.
Anson en Contraets, Part 1. ch. i 2. 2,

feg. v, Mucdorald, L, B. 15 Q, B, D, 323,
fiex v. Wakemarn, 8 Ce. App. 1. 18,
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made out by instances of his previous simnilar eonduct), and
can also give proof of there having been & full prospect of
Lis getting money cnough to carry out this intention, the
pawning will not amount to a conversion!, But if he had
merely a vague intention o redecm the goods at some future
time in case he should happen to become able to do so, then
he clearly acted in a manner quite inconsistent with his
duties as bailee, and so became guilty of larceny® When

once a bailment has come to an end, and the article bailed |

has returned into the possession of its proprietor, no contracts
subsequently made about it by the ex-bailee—such, for
instance, as a bargain by him to scll it—ecan amount to a
conversion?, This seeras obvious enough; but a student may
be apt to overlook it by failing to trace the changes in the
legal possession,

Tt is desirable to notice that there does not exist, as seems
sometimes to be supposed, a specific offence entitled “larceny
by a bailce.” The statute? places Conversion by a bailee on
the same footing as a stealing by Taking; so that an indict-
ment for it need not even contain the word *bailee.”

§ 5. Tue OWNERSUIP

Things which do not belong to any determinate possessor®
cannot be the subjeets of larceny. One conspicuous example
of such things is a human corpse, and aceordingly the “re-
surrection men’——whe, in the days before the Anatomy Acts,
used to violate churchvards in order to supply the dissecting-
rooms with *subjects ’—committed no larceny in taking the

1 As where o solicitor, to whom a valuable waleh was intrusied by =
client, pawned it simply to secure its safe enatody; O C. C. Sess. Pap. oxoy,
420. But it may be o petty finable ofience of " Unlawful Puwning”; 33 and
26 Viet. ¢ 93, 8, 33, And the loss of control is an actionakle breach of his
contract,

2 feg. v, Medland, 5 Cox 292 (K. 5. C 236) CLop 212 infra,

8 Feg, v. Jones, . and 3L 611 (K. 8. €. 287). ¢ Supra, p. 183.

5 With such u possession as would support an action of tiespass; 2 Dem,
41

+ 2and 3 Wm. IV. & 75
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bodies. (It was otherwise il they carried off a eoflin or grave-
clothes; for these remained the property of the executors
wlhio had bought them,)} But a consequent question, of much
practical importanece though still unsettled?, is whether the
rule of law niust further be taken to be that “onec a corpse
always a corpse”; for, if so, the protection of eriminal lav:'
will not cxtend cven to skeletons and similar anatomical
preparations on which great labonr has been expended?, or
to ethnological colleetions of skulls or mummics brought to
this country at great cost, -
Even an article that has an owner may eome to be inten-
tiemally abandoned by him?, and of such *derclict articles
there can be no larceny® Thus abandoned wrecks?, and
Lreasurc-trove that has no longer any owner, arc incapable
of being stolen®, until after they have been taken possession
of by the Crown, or by some person to whom the Crown has
granted the {franchise of taking them?.
. Animals ferae® naturae, straving at large, form the most
important of all the classes of things which have ne owner.
Even the (so-called) property per privilegium, which the lord

! Sec the conflieting judgments in Doodwurd v. Spenar, 8 New South
Wales Tlep. 107, I'rom the decision, recognising m\'ner.shi’p the Judicial
Cm:nmitteo refused lzave to appeal, ' , ‘

¢ srenbon, Ty, O Lo, Art, . 3180 But any metal inserted. s.g. wiring
wr:m]rl of course be lareenable, Cf a dog’s colla i fon, po 202, I 3
% As in the case of coal dropped from overloaded carts ot barges. Cf
L R (1a94] & C. at p. 532 T

12 Bl Comnm, 35 Heyov. Pets
M.207: Justinian’a D¥gest, xLviL

5 VWhales cast ashore are * wrecls,”

22 Lib. Ase, 03, 88 Williams™ Prvsonal Properly, 52nn,

T A curicus guestion acises a9 to the rarfens supplied to & seaman hut not
actually eonsumed by him. Ridley, J., helid that the snppiving does nol
I;-:—ri?with malee tham hig: s he may commit larceny by saving them fn C.'E-]l
ar give awav. CE 33 T. 1. R, 851 For the gafety of the ship 4 man .(’-'iTTIII'I'
he a.lle-.v?Li to starve himself in order to havo an unconsitasd rsuL-piL;.c"’ X
U000 Bess. Pap. cint 381 (L the Army Order of Hept, 1015, making
rations “the property of the Slute until conswmed.” See 13 Cn AI&]). R 92,

¢ Feras, here, 19 of eonrse 2n adjeciive. Yet paople tali about ~hanting
ur forie nf;fumg"; and both Sie Walter Ssott {Andiguary, ch, xx11.) and Sir
W. H. Raitigan (Jurispradence, p. 1387 Lave fallen into fike error,

Loand K, 2475 Req v RBred, €. and

K 13
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who has a chartered park or forest is regarded by law as
having over certain of the wild ereatures in it, is not a suffi-
cient ownership to sustain an indictment for larceny’: for it
i not so much an ownership as a peeuliar right to obtain
ownership, For the general prineiple of law is that all true
ownership of living things depends upon actual control over
them. Domestic animals (such as horses, oxen, sheep), or
domestic fowls (such as hens, ducks, geesel, wsually have a
settled home, and so come under the condrol of its odeupier;
and consequently arc larecnable, If they are so, their cogs
and other produce will equally be lavcenable; and this cven
when the produce is stolen dircetly from the living animals
themselves (as by milking cows, or plucking wool [rom the
backs of sheep), before the true owner has ever had posses-
sion of it as a separate thing, But over animals that are of
a fera nebura therve is wsually no control, and therefore no
ownership. Ownership over them whilst uncontrolled, if it
were to exist, could exist only in the owner of the land where
at any moment they were; an d it would be futile 1o recopnise
any such mutable ownevship, which the animal itself might
vary from hour to hour®. But a power of eontrol may of
course be created; either per fndustricin, ba their being
killed, or caught, or tamed?®, ov propter im polenticm. hy their
Leing too voung to be able to get away. Consequenily larceny
may be committed of pheasants which have been shot, ot
deer which have been so enclosed in a park that they may be
taken at pleasure®; or of fish in a tank, or even at large in a
mere pond, thongh not when at-large in a running stream®.

17 Cohe Rep. 17 b,

® Waiher on ilis acecunt, I think, thau o that of their being {us Prof.
Christian maintains) part of the really {sov @ LUS infrai it 1s net lureeny for
suelers to take earthworms out of another man's lud: (hengh it i Jarreny
i tuke them alter he Las collected them inte a pet for sale; Christian's
It iz Javeeny to lake ovsters from an oyster-hed actually
persom; nysters havisg neither wiil por power to strav
[rom it Cf, the He wories Aot, TRES, $ 175, 8, 31,

8 ey v, Howgk, 2 CP L GDT (I8 OO 2000 11 Hule P10 510

5 rhid. At Cambridee in 1627, before Harver, J., two wnen wore ool-
vielad of lareeny for taking fsh st of & sel lving in the river.

e Lere, PR
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Again, voung partridges reared under a harndoor fowl and
not yet old enough 1o Icave her protection', are the subjects
of a trie ownership, and so are lareenable?,

The degree of physical control which is necessary to establish
ownership will vary with the habits of the pal‘ti"eulal‘ species
concerned. Creatures may be subjects of ownership although
they are not closely confined but are allowed to wander aw;y
from home, provided they have a settled habit of returning
thither; and this will be so although they are not shut up
even at nightd. Peacocks, ducks, geese, and pigeons readily
acquire this animus reverlendi; unlike pheasants and part"-
ridges, This rule, that the taking of ownerless things! cannot
be a larceny, still holds good; but the modern statute-law
has created many offences of dishonesty shich it has not
crected inlo larcenies, And thus deer-stealing®, the taking
of hares or rahbits in warrens in the night-l.?meﬁ, and t-h:
taking of lish from private waters?, have been made offences;
but they vary greatly in their degrees of heincusness as we]i
as I their punishments?,

it is important to notice that larceny réquires not only an
cownership, but an ownership which already cxisted before
the act of taking. A proprietorship that was created only by
t]‘mt very act will not sullice. Thus, although rabbits or vwi]‘cl
pigeons, on heing killed by a trespasser, become the property
of the owner of the land where they are killed®, vet if this
trespasscr who kills them should procced to carry them away
he will not!® commit larceny thercby. For the owncrshil;
:_]:\ iﬂ:i \l-u J‘:Lh??i?{;ﬂi}f;d,]é{nifr C R 159 (K. . €. 251} But the young, or

thinzgh h}flis, :tirﬁ:.m‘-t- lu1'(!;.‘11&1;T0('1.r§’;:)v]-‘ I%t:fi;i li;jui;’“’m‘r'g P%i Sﬂm’l;'and o
s Fer v, Steide, LOBOTIEOR] 1T I, B 61T over-

r Tamhard, fo. 27 Moofter v, OO0 izh T8 4L ¥

et Q;;Q;f}'aglomé' Ct fiex v, Clinton (Irish Tep. 4 C. L. 64 2z to
Y. B 18 BEdw. IV, fo. 8, LR G240 CF T Coke 1Y

TE\’ﬁj:f, v. Cheafor, 2 J;Lo‘ni‘i-:}ElE}gIEhI B G B LT Gk 1T

.Lurcr:ny ACP’ 1916, 5. 1 (31, Cf The Case of Percocks (K 3. (. 250}
24 anid 25 Viet, o, 945, g5, 1215, ‘

£ Ihid, s 17, I s 24
: J_L"e'rxffc.s v dimgs, 11 H. T, €L 621,
Rego v, Tonpadey, L L0 1 QOG0 R 813 (1L S0 QL2550 . 199 infra.

3

8 Infra, po 222,
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which he infringes did not exist hefore he killed the creatures.
(The Larceny Act, 1016, 5. 1 (8) b, preserves this eommen-law
doetrine that “The ecarcasce of a ercature wild by nature, and
not reduced into possession while Tiving. shall not be capable
of being stolen by the person who has killed such ereature;
unless, after killing it, he has abandoned possession of the
carcase.””) But if, after killing them he shoutd go away and
Jeave them on the land, with the idea of abandoning them
altogether, he would thereby cease to he their possessor, and
they would pass into the legal possession of the owner of the
sojll. So if the frespasser should afterwards ehange his mind
and come back and seize them again, this would be an en-
tirely new act of taking. -And, as the things had now got an
owner, it would be a larceny. Where a man, employved ta
trap rabbits, put some into a bag In order to appropriate them,
and a keeper {suspecting him) nicked them during his absence,
for purposes of identification, it was held that the nicking was
not sullicient to reduce them into the possession of the keeper
or of his master, Hence the trapper did not hecome guilty
of larceny by carrving them away. even when thns nicked?
But though there can be no larceny of things which have
1o owner at all, there may be a lareeny although the owner
is unknown and undiscoverable; as in the case of brass plates
heing stolen from very old collins in a vault. It is well,
however, to bear in mind Sir Matthew Tlale's caution never
to convict any person of having stolen from a supposed but
unknown owner, merely because he has been found in posscs-
sion of property under suspicious circumstances and will not
give an account of how he came fyy it%, Fven if a tramp is
found to have six gold watches in his pocket. he ought not to
be treated as a thicf until some definite proof can be obtained
of their having actually heen stolen somewhere. His posses-
sion is primd fucie evidence of ownership ({nfra, p. 388); and
L CF Reg, . Foley, T B. (Tr) (1889 €. L. 209 (K, &, (. 241),

2 Raq. v, Petek, 14 Cox 110,
9 Hale 2 I, O 200K 3, C. 4671 25 T, 1., R, 2635,

-
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his silence, or even his giving an unsatisfactory account, does
nol rebut this evidence so strongly as to justify a conviction
for larceny. See p. 313,

But though Lhere ean only be a larceny where the thing
{at the time of heing stolen) already “belonged™ to some
other person, it is not necessary that this person should be a
sole owner, or even a full owner. () Ile mav, for instance,
he merely a joint-owner with the thief himself, At common
law, as cvery co-owner is lawfully entitled to the posscssion
ol the whole thing, he eould not eommit larceny by ta](ing: it.
1t now, by the Larceny Act, 1916, s, 1 (1),- a part-owner
“may he guilty of stealing a thing, notwithstanding that he
hus lawtnl possession thereof; of. s, 40 (3}, (&) And by it—
s, 1 (27 tfii—the person stolen from may be one who is even
less than a co-owner, merely some ™ person having possession
ar control of, or a special property in,”” the thing stolen; e.g.
a moere bailee {or cven a thief who himself had stolen it; see
10 Cushing 307).

Consequently, paradoxieal as it may scem, a man may
connnit larceny by stealing his own property, For when an
owner of goods has delivered them to anyvone on such a
bailment as (like those of pawn and of hire) entitles the hailee
to exelude him lrom possession?, that owner may become
gnilty of larceny, even at conmmon law, if he L"zll'l'i(?.‘:' them off
Trom this hailee with any tntenlion to delvand him, He might,
for instanee, aim at defrauding him by making him (-.hm-’gc;
ahle for the loss; or by depriving hiny of an intervest which he
had in retaining lds possession, suel as the lien of & cobbler

upon the boots which he has mended, for The cost of the
mending, Possibly it will suftice even though the intention
was to delraud (not the hailee but] some obher person; as
where the owner of goods, which are 1n & bonded warchouse,
siurveptitiously takes them out, in order to elieat the Crown
oi Lhe customs-daty pavable on them® An old illustration

P AVilliams” Perseead Properly, Part, o, 10§20 2,
t Rex v, Withinson, T8 and R, 470 (K, 5. C 233),
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was that! of & man who sent his servant on a journey in
charge of some valuables, and then disguised himsel!’ as a
highwayman and rebbed the servant of these things, in order
to claim their value from the inhabitants of the Hundred
(under its ancient liability to make good the loss sustained
by a crime of violenee committed within its hevndaries}),
But Mr Justive Wright? questioned whether the owner of a
thing ean commit any larceny of it by t faking it away from
a mere bailee at will, such as his own messenger would be.

§ 6, "I'me SuBIRCT-MATTER

Some of the very early Roman lawyers had thought there
might be furtum fundi -locive, i.e. that land was legally
capable of being stolen. But, ¢ven before the time of Gaius,
all the jurists came to abandon this view. No one cver hicld
it in England. For, since a larceny could only be commitlbed
by carrying a thing away. this elearly made it essential that
the thing should be movable, Moreover, just as we have scen
that some other person's ownership over the thing must exist
before the act of theft, and not merely be created hy it, s
this movablencss of the thing must also have existed before
the thelt. A thing therefore was not larcenusble if 1t first
became movable by the very act of the taking. Thus it is no
theft at all to take mould from a garden or sand from a pit;
or ta pull down a wall® and carry away the bricks. So it was
no larceny to strip woodw ork or other fixtures from a house,
or to cut down a treed; but these acts have now been made
speeifie statutory offences®. Hence if a man demolishes some
one else’s house and sells the materials, he may be proceeded
ageainst in respect of the fixtures. The Lareeny Aet, 1916,
s. 1 (8} a, preserves thc rule ihat (with some exceptions as to

2 Fast P C. 654 (K, 5 0 2600)
I’Ulluck and Wright en 1-‘n=webblon, pp. 183, 228, Cf. Bishop's Crimiaut
T{m of TS84, 8th ed. 1L § 70,
i Lt thlk is o erime of \Tulmouq Duamaca: supre, po 166,
1 b Foresters Case, T 13 (Rolls Ber,y 11 and 12 Tdw, HIL G4k (K8, G
ian, O }{1"}‘ v, PJH(‘}!B({J’ [I\. 500 ]
s Larceny Aet, 1016, 5. 8. Often ff_.n:zw,.
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fixtures, growing plants, and minceal ores) “anvthing attached
ta or forming part of the Realty shall not be capahic of being
stolen by the person who severs the same from the Realty;
unless, after severanee, he has abandoned possession thercof.”
TFor, even at common law, there would be a lareeny if, after
the severance had once been fully completed, the thing were
abandoned by the thiel but he altcrwards changed his mind
and returned and earried it away. On this point Toewenley's
Cusel may again be referred to, as showing how a poacher
who shot rabbits and hid them in a diteh, and then went
away, nevertheless retained “possession,” during that interval
of personal absence, by mere continuousness of intention. It
will be instructive to a student to compare this deeision with
the case of Reg. v, Folzy® In the latter casc u trespasser
moewed some grass, but left it where it fell; then, after two
days, he returned and took it away. It was held by the Irish
Court for Crown Cases Reserved that, even if he had a con-
tinuous intention, there was not a coontinuons possession;
and, therefore, that his ultimate removal of the grass con-
stituted a larceny, If this case be regarded as at variancoe
with that of Townley, the latter is of course Lhe one to be
followed by Finglish eourts. But the twoe may be reconciled
it it be thought right to lay stress on the distinetion that
Loler, helore leaving the hay, had not performed any un-
equivacal act of taking possession of it; such as Townley did
perform by hiding the rabbits,

It scems strange that land, by far the most important
form of wealth in the middle ages, should have been left
unprotected by even our carly eriminal law?, The omission,
however. as Sir James Slephent points out, is rendered more
intellipible b the fact Hm[: in ordinary cases it 15 nearly

1L R 100 R 315 (K = ("

TR T 18s0] O L 2ed TROR, O 2400

5 Henee water in 2 pond- --nftm1 carried olf copiously by roadmen for
stewrm.rollers——iz nut larvennble: but it would become so when sevared, as
by heing pumped fnto & cart, In (900 the East London Waterworks proses

at[ sl o owan for stealing $00,000 gallons of their waier.
it €, Lo, 151 E25

Supri, o 145
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impossible to misappropriate land without resorting to some
act which itself is eriminal, such as personation or forgeryt.
But & dislike to capital punishment was prohably the reason
why the judges went still further, and excluded from the
scope of larceny even things that really were movahle and
had only a technical connexion with the land: as when they
held it to be no erime to carry off dung which had been
spread upon a field. Moreover, cven standing corn and
similar growing crops, although the law of property gives
them to a deccased owner's executors as chattels personal,
were held in eriminal law to savour so far of the realty as
not to be larcenable®. Yet, on the other hand, some things
which do not thus go to the cxecutor, but to the heir, are
larcenable: e.g. some specics of heirlooms, It has similarly
been held in an Ameriean case! that though, by a very
reasonable rule of law, the keys of a house always pass along
with it on any alicnation {whether by death or by convey-
ance}, this legal identification of them with the realty does
not go so far as to preveut its being a larceny Lo steal them,

In general, however, the rule of inmobility extends to all
things which any legal fiction identifics with the land®, even
though they be physically movable. It was the case for
instance, with title deeds®; they would nol pass under a
grant of “all my goods and chattels”: so they were not Iar-
cenable. And a sealed-up box, inelosing such deeds, was once
held to be so identified with them as itself to become not
lareensble?. (An additional veason has been given for this
non-larcenability of title decds; naniely, that their value is
so indcfinite that it was impaossible to say whether or not

t Thuugh net when o visitor to Dartmoce earvics off stnes frow a Fut.
eirele tn decorate his frond-carden.

2 Carver v, Plerce, Siyle GG (K800, 285

* 3 Coke fner, 1000

4 Hpsling v. Tarrance, 5 Blackford 417 (T &0 L 2380

 Fhus a villein waz so jdentifled; and eousvguently, thougl saleable, he
wis not larcenable: 3 Coke fnst, 1089

6 1 Hale P. €. 5310; Stephen, Fis Cr. Lo, vt 135,
7 Y. B. 10 Ed. IV, fo. 14, pl. 9; Dalton, c. 136, = 8.
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they were worth more than 12d.; ef. p. 219 injre. For a still
better reason—Identification with the right they evideuce—
sec . 202 infra.) Dut now under s, 7 (1) of the Larceny Act,
1916, it has been made a statutory felony to steal documents
of title to land'; thus abolishing the fiction.

It may here be convenient, if not strictly relevant, to
mention that, even at common law, gas is larcenable?; and
that it is a statutory felony® to “maliciously or frandulently
abstract, cause to be wasted or diverted, consume, or use,
any electricity®” '

§7. True VarLve

A thing is not stealable, at law, unless it5 “has value”
“Pe winimis non curat lex.” Otherwise it would, as Lord
Macaulay savs, be a erime to dip vonr pen in another man’s
inkstand, or to pick up acorvs in his garden to throw at a
bird?. Bnt the exact measure of this value has never been
fixed. Itsindefiniteness gave scope for the humane ingennity
of the judees, Hence many things in which a legal property
existed, and which were of such appraisable imporiance that
dimages could have been recovered in a eivil action for taking
them away, were held to be below the minimum of value
that was necessary to support a convietion for the felony of
larceny, A vivid illustration is afforded by the fact that at
one time it was doubted whether even diamonds and other
precious stones, il unset. had any such intrinsic worth as to
he larcenable, “because they be not of price with all men;
however dear and precions some do hold them®” Tt beeaoe

T As it abso iz one to destroy them: 24 and 25 Viet, oo 06, ¢ 25

St v Bt T R D00 O LT P Larceny Act, 1916, a0 10,

S A nwan was accordingly eonvietod who had pot a wire into his {and and
turped {in order to light his honse) the waste electrivity which had heen
ailowed to an into the earth at neizhbouring works, Bub might he not
has e urged that it was derelict {p, 198 avpralf

T Lareeny Aot, 1916, & 1 (35

& Note N, to hiz Indian Penal Code.

® Wales, J., 4.0. 13353; cited by Lambard, p. 275 Lambard himself cnu-
merates as lareetable © horses, mares, enlts, oxen, kine, sheep, lambas, swine,
pigs, hens, peese,” ete. lie does not mentivn goats,
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clearly settled that the law of larceny allords no proteetion
for such animals as serve neither for draught nor for foad?,
Ilence clearly there was no crime in stealing cats, ferrets?,
monkeys, nightingales, parrots, or canarics. The prineiple was
applied even to dogs; for “a man’s two best friends—his wife
and his dog —were singularly disregarded by the old common
Jaw3.” (Yet, for taking a dog, damages. could be recovered
in a clvil action even in very early daysi, and it was never
denied that stealing a dog’s collar, or even stealing the
dressed skin of a dead dog, would amount to larceny.} Becs,
however, though themselves inedible, were a source of food,
and consequently were held® to be larcenable; and the law
similarly protected the hawk when tamed, “in respect of the
nobleness of its nature, and its use for princes and great
men®.”’ A statutory protection, however, though less stringent
than that of larceny, has been given in modern times to every
animal or bird that is ordinarily kept for domestic purposes,
or even kept in confinement”.

The rule which made value essential to larcenability was
extended artificially by a fiction which identitied the doen-
mentary evidence of any right with the right itsell, so that
if the subject of the right could not be stolen the document
eould not be, ¥ The aceessory raust follow its priveipal,” We
have already noticed one application of this rule, the casc of
the title deeds ol real property. The same rule was applied
to documents which were evidence of the right to any mere
chose in action®, e.g. such instruments as a promissory note,

11 itale P. (L 512 ¢ Rer v, Scaring, Leach 34300 (K. 8. O 244

3 Tngham's Luw of drimals, po 57,

Y, B.12 Hen. VITL 3 Manwood ( Foresl Laws, 1. 98 4.0, 1595) speaks
of even morteages and pledyes of dogs, as if gquite froguent, Yot the civil
aetion has reeently been refused in Amerlea, in deference to the old vule of
larceny; see 75 Ueorgia 444,

5 Mo v, Mocket, 2 Booand O oat p, 944, A swarm from my hive
romains mine until I abandon the intention to pursue i,

& 1 Hale P. . 312,

T Infra, p. 223, The individual muost be so kept; the species need not.

® Dalton, 301; of. Willlams' Personal Property, Introd, § 8. But note also
p. 222 (2] tnfra.
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or even a contract for Lhe sale of & quantity of unascertained
goods; their character as pieccs of paper was “absorbed”
(Dearsly 834). But a document of titie to specific goods,
which themselves were larcenable, was ibsclf lareenable; e.g.
a pawnbroker’s duplicatet,

Now, however, under the Larceny Aect, 19186, s. 46 (1), “all
deeds and instruments relating to, or evideneing, the title or
right to any property” [real or personal] “or giving a right
to Tecover or receive any money ot goods” are capable of
heing stolen. And Lhe stealing will be a Larceny: sometimes
Ordinary, sometimes Aggravated. The reason why the thict
of title deeds could not be indicted for simply stealing so
much parchment was certainly not the mere smallness of the
inlringic value of the parchment or paper; for an indictment
for the larceny of merely “a picce of paper” is goed, and
counts so expressed are habitually inserted in indictments
for stealing post-offiee letters. Accordingly convictions have
taken place for the larceny ol proof-sheets?, of cancelled
hank-notes?, of a worthless cheque?, and of a small slip with
memoranda peneilled on i#t%. Indeed the principle is now
distinetly Iaid down that although, to be the subject ol a
Siealing, a thing must be of value to its owner, if not to
other people, yeb this need not umount to the value ol the

L feg. v, Marrisen, Bell 158,

¢ A proofshect containing sceret information {(eg. a telegraphic cipher
vode, or the fortheoming annwal Teport of the Directors of a Company)
might have very great pecuniary value fo eertain persons. Bee in C. €L G
Sews. Pap. xirx. LT, a trial for stealing from the Colonial Office a despateh,
whose premature publication hy the thief rendered futile (Morley’s Gudstone,
Bk, 1v, eh. %} Mr Cladstone's mission as Lord Lligh Commissioner $o the
Lonian Islands. Still greater political ecnfusion was cansed in 1878 when »
Foreign Office copyist dizclosed to the f2lobe the sceret Anglo-Russlan agree.
ment, which Lord Salishury had signed. $tilt the copyist had not “taken™
the doenments but had merely copied oue and mermorised the other. This
was no offenve, as the tilicial Secrets Act had not been passed then (Annual
Btegister, 1878, 1 B7).

& Rey v, Clark, . and B. 181, A telegram; CoC € Seas. Pap. cri. 451

t Reg. v, Perry, | Coand K. 720 (K. 8 C. 245

5 Reg. v. Bingley, 5 C. and P, 602 That the owner sorried it in his pocket
atbords evidence of its being of some value to hinl.
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smallest coin known to the law, or of even *‘the hundredth
part of a farthingl.” In Reg. v. Clarence, Mr Justicc Hawkins
went so fav as to say, though only incidentally, that stealing
a single pin would be larceny (T.. R. 22 Q. B. D. 23),

To have omitted from the definition of Stealing all reler-
enee to the element of Value would have been to make the
Act of 1918 alter some established points of law. But #t
must frankly be admitted that the word, thus retained in
the definition, nust be understood in some sense which is
neither a natural nor even a precisc one?,

§ 8. Twr Crawm or Ricur

It property is taken by legal right, obviously no wrong,
either civil or eriminal, is commiticd by taking it. But in
criminal law immunity is carried still turther. An act of
taking will not amount fo Stealing unless it be committed
not only without a legal right, but without even any appear-
ance {or, in the old phrase, ““colout®”) of a legal right. So the
ordinary mens rea, quite compatible with an honest ipnorance
of law?, does not sullice ta constitute guilt in cascs of Stealing.
For any “claim of right, made in good faith?®,” il at all reason-
able will suffice to deprive the taker’s act of any larcenous
character; e.g. a mistake of Law as to the rights of a Finder
or of a Poacher®. It is a question of fact, for the jury, whether
the goods were taken with such a belief or not. But there is
high authority for saying that “If theve be in the prisoner

U Beg, v Morria, B Cound Po 339, per Purke, Bl

z Bishop (11, § 37. 93 treals the rule as quite obselete in America.

3 Under the cofowr of commending hin

T have wreess my own love to prefer,
T Gentlomen af Verone, v, 2

4 Bupre, p. 63

8 Larecny Acl, 1916, 8 1(1. CTopo 167 sepra ws t0 malicious damagae.

6 (1 and AL A06; 300 and P 409, It i held in New Sonth Wades (e v,
Nundah, 16X, 80,0 that the claim, if honest. need not even be ressonahble.
Butin the United States the Telicf, daving the Civil War, that a person whose
property had been appropristed by a rebel could legally reimburse hiwself
by taking the property of any other rebel, was beld to be too unreasonable
an errer of law to aflord o defence; Lancaster v. The State, 3 Coldwell 329,
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any fair pretence of property or right, or if it be brought into
doubt at all, the court will direct an acquittal’.” The best
evidence that there was actually a sincere elaim ol right is
that the goods were taken quite openly® A surreptitious
taking, or a sabsequent denial of the taking, or a concealment
of the goods, suggests a felonions intent.

The following instances may be mentioned in which the
earrving off of some one else’s goods will be unpunishable,
on account of their heing appropriated under a bond fide
claim of right, '

(1) Where something is seized by a landlord in a distress
for vent: even theugh he be mistaken in thinking that any
rent is due. or even though the article seized be one which is
privileged by law from being distrained on.

(2) Wherc corn is taken by a gleaner, honestly and openly,
in a locality where gleaning is customary?®.

(3) Where the taker belicves that the owner has abandoned
the thing; or that what lw is taking is his own property?; or
that it is something which he has a right to take®, whether
as an cquivalent for his own property® or with a view to
mere temporary detention (e.g. by way of lien).

§ 0. AwseEvcr or OwNer's CONSENT

The Act of 1018, 5. 1 (1), preserves the rule” that a thing
is not stolen unless taken * without the consent of the owner,”
or of his duly authorised agent®, Upon this point a question

L Fast, Pleas of the Crown, 638,

£ Rer v, Curties, 18 Or. App. T 174; Cansay v. T'he State {1 8. €, 281).

+ Tusgel]l on Crimes, Sthoed, po 1174,

U Rer v, Hall, 3 CLand I, 409 (10 8, . 280%; f. 3 Cr. App. B 02,

s Fren elaims under a reprehensible practies, it it be eommonly prevalent,
may suflice; e where sergeants, in weighing out the regimental meat, used
{0 approprinte a certain purcentage of ity Rex v. Danids (ke Times, Feb. 8,
19130,

¢ Feg, v, Loden, IO and K, 3045 (I, 1 2820,

T Rer v, Maedaniel, Foster 121 (KL 8, € 259],

® Thus an agent, duly antherised to transfer ownership, commits no
larceny if e appropriates the article; Folles v. King, L. R.;1923], 1 K. B.332,
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of practical importance often arises in consequchee of 1.:11(3
plans laid by the police for the detection of a suspected thief.
If, for mere purposes of detcetion, the owner of goods ac-
¢uiesces in a thiel’s carrying them off, does such a conserzt
suffice to prevent the thief’s act from being a ]arf:en_\-'? We
have scen {p. 174) that, in burglary, an entry permitted, after
an unsuccessful attempt to deeeive, docs not amount to a
constructive breaking., Similarly in larceny, if the owner
desired that the thief should actually remove his goods, or,
still more, if he had employed somcone to suggest to t}Te thiel
the perpetration of the theft, his action would constitute a
sullicient consent to render the taking no larceny, although
his sole object was to securs the detcetion of the offender.
Vet if he went no further than merely to facilitate the com-
mission of the theft (e.g. by allowing one ol his scrvants to
assist the thicf), such conduct would no more amount to a
consent than if a man, knowing of the intenlion of burglars
to hreak into his house, were to leave one of the bolts on the
front door unfastencd,

TRut the owner’s consent must of course be a true consent
—_a free and a full onet, ‘Thus it can alford no defence where
it is obtained from him by Intimidation. In such a case his
will is overborne by compulsion; as where the keepers of an
auction-room forced a woman to pay for some lots which she
had not bid for, by threatening that she should not he allowed
to leave the room until she had so paid? Much more frequent
than intimidation, however, is Fraud; which is equally effective
in removing all exempiive character from an apparent poer-
mission. Consent obtained by fraud is not a true consent,
TTence wherever an owner's consent {o the taking ol his goods
is obtained anfmo furandi, the deception vitiates the consent.
The taker is accordingly guilty of “larceny by a trick®.”

1 Larecny Act, 1906, s. 1 {231 () and (5], i

* Reg. v, Mefirath, Lo L1 COCO R 205 KL B 262 Conirast 4 b
and 1. 80, Sce Rer v. Fillined, ¥ Cr. App. W 174, ou iheit by drogeing,

8 A common offeree; bt often puzzling, vien to experts. Soe Lo K L0y
21 B.oatpo 77 ol adse o 340 infea

X1IT] Larceny by a Trick 207

1t should be noticed that here he has a guilty intention
at the time when he receives the thing from the owner,
If he had received it innocently, and had not concelved until
afterwards the idea of appropriating it, his conduct would
not be larceny (unless he were a bailee, see p, 189),

In some cases an actual “trick™ is carried out, some false
artificet or misrepresentation, like those involved in the use
of false weights, or in the practices of ring-dropping? and of
“ringing the changes®,™ or in the *“‘confidence trick.” 5till
simpler pretences are a representation by the thief that he
has heen sent by customers to fetch away the goods? they
had bought; or a representation that he wants change for a
sovereign, which affords him an opportunity of running off
with both the sovereign and the change also?. But it is not
cssential that there should be any such active fraud. It is
enough if the offender obtains the thing from the owner,
fully intending to appropriate it, and knowing at the same
time that the owner does not intend him to appropriate it,
1t 13 thus abundantly clear that if the owner only consents
to give up the mere possession of the thing (e.g. to lend a
horse for a ride), the fact that this consent was obtained by
fraud will prevent its constituting any defenee for the larceny
of subsequently appropriating the thing,

But if the owner had consented to give up not only his
Possession but alse his Property in the thing, then- even
though there may have been such fraud as to vitiate the
transaction, still more #f there were merely the owner’s own
mistake- may not o valid possession have passed in spite of
the error, aud a larceny conscquently have been rendered
hupossible? This question involves various alternative possi-
bilities, which we must consider separately.

b E.g. cardsharping; for the vietim meant his money to pasz ouly if won
by fair playing: 9 00 App. B 174

2 Rex v, Paiek, 1 Leach 235,

b F.g change a florin for aixpencrs, and then the sixpences inlo penee,
auil earry off both the peuee sud the Hordn, Aegov. MeRale, LR LCLOUR, 123

T flex v Hench, [ and 130 1683 (KL 8, 1L 2649,

& fer v Willimas, 3G, and B 390 (K. 5, € 263),
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{a) It is usually by active Fraud on the patt of the thief,
and not. by & mere spontaneous blunder of the owner himself,
that the latter is led to give a defeetive consent to a transfer
of his ownership. But such & fraund may take either of two
forms. If it be merely such as, in property law, gives the
alienor only a right to rescind the alienation, and does not
prevent a legal ownership! (though only a voidable one), and
a conscquent right of possession, from passing meanwhile to
the alicnee, then the alicnee’s crime will not be that of
larecny, but only the misdemcanor of obtaining by falsc
pretences®, If, however, the fraud related to some circum-
stance so Tundamental? that, notwithstanding the owner's
jntention to alienate, no right of property (not even a void-
able one} passed to the author of the fraud, the latfer will
have ecommitted a larceny. Similarly, there will be a larceny
if the owner's intention was not to make an immediate and
absolute alicnation but only a deferred or a conditional one;
as where a stranger purports to buy a horsc in a fair {for ready
money, but mounts it and rides off withont paying the priced.,
Such a transaction mayv at first sight seem to resemble the

misdemeanor of a {raudulent obtaining of ownership, rather -

than the {clony of larcenously taking away possession {rom
a continuing owner. But the latter view of it has prevailed;
for the owner, it is said, must have intended only a con-
ditional alienation, by which the property would not vest
absolutely in the recipicnt until the price was paid. This
argutacnt, however, does of course involve a econjectural
assumption as to the owner’s state of mind with regard to a

1 Or oven mercly a pawer to confer ownershing Lo R 71010 T KL B, at

. AT,

2 See p. 241 fnfra. O 5 Cr App. B 102

% Angon en Contracl, eh, vL, Pallock en Contract, 1x. 20 Cf. L. R,
20 0 R at p. 45 Rer v, Tideswed], T RO(1003] 2 K B. 273, =uch errors
may relale to the Person (Cundy v, Lindeay, Lo B3 App, Ca. 4397 or the
Suk;jeet. matter [Comturier v. Hastic, 5 H. L. €. 673); or the Nature of the
transaetion {e.g. welshing, Beg. v. Bucknmaster, L, R, 20 Q. B. D, 182),

% Req. v, Ruseeft, L. R 118921 2 Q. B, 813 (K, 5. C. 340). CL 4 Cr, App
R. 17, 533.
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contingency that possibly never occurred to his mind at all,
A further reason, perhaps more satisfactory, is that inasmuch
as there was no concensus volunigtum, no “meeting of two
minds in one and the samc intention'”—the prisoner never
having any genuine intention to contract—uhe arrangement
(whatever its conditionality or unconditionality) was wholly
void in law, and therefore could confer on the prisoner no
rights whatever; though he himself would be “estopped”
irom asscriing its invalidity, .
{8y Occasionaily, however, o man’s own spontaneous Mis-
take leads him to wish to make over all his rights in some
chattel. If that mistake amouunts to u Fundamental error
(see p. 208 n.), and the recipient knowingly and dishonestly
avails himself of it and appropriates the t-hing, does he commit
larceny? This question was discussed \-'(31‘3.-r fully in Reg. v.
Middleton®. A post-ollice elerk, when about to pay out money
to u savings-bank depesitor, consulted by mistake the WIong
letter of advice: and consequently handed over to the de-
positor a far larger sum than really stood to his eredit. The
man took the money, knowing full well that it was paid to
him by mistake. On being indicted for larceny, he was con-
victed; and the conviction was upheld by cleven judges
against four. Eight® of these cleven judges held that, even
here, the clerk’s mistake was one sufficient to prevent both
the property and cven the possession from passing?’; and re-
garded the prisoner’s taking ol the coins as felonious, They
insisted that a mere inoperative intention on the part of an
awner to pass the property—inoperative in itsell, and kuown
to the thief to be inoperative—could not be enough to pre-
vent the appropriation from constituting
1 Eir P Pollock. Of, Rex v, Ofiver, 4 Tavnton 275.
LR 20000 R 38 (K8 C268)
® For Pigot, B., seems to have “guile acceded to” the leral doctrine of
the soven others, though advancing a further view of the par'ii(:ular facts.
# 8ir Frederick Pollock thinks that this doetrine had alrcady heen cone
clusively established in the earlier case of Hardmen v. Buoth (1 0. and O

§03}: which, however, was not cited in Reg, v. Midliecton. See Pollock aud
Wright on Possession, p. 112,

a larecuy. On the

X 14
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other hand, seven judges thought that an owner's consent to
pass not only possession but also property might, even when
too defective to pass a perfect title, still sullice to prevent the
taking of possession from being a lareeny; in spite of there
heing mistake, or fraud, of such a naturc as to prevent the
consent from being operative, (But three of these seven, it
may be added, upheld nevertheless the conviction of Mid-
dleton; on. the ground that the full authority of an owner
had not been delegated to the post-ollice clerk.)

But, now, the Larceny Act, 1916, 5. 1 (2), i, by a general
provision that Stealing shall include the taking of a thing
“under a mistake on the part of the owner, with knowledge
on the part of the taker tliat possession has been so obtained,”
scems to establish the doctrine of the cight judges.

{5} To this discussion of the effect of an owner's consent
in giving a * colour of right” and so preventing a taking from
being lareenous, we may add that where the taking is by
consent of the owner’s agent or apparcnt agent, as where a
cook pives scraps of food to a beggar, the samc principles
will apply. And a wife will nsually have sulficient appearance
of being her linsband’s agent for this purpose?. But her con-
sent to the taking of his goods is no defence where they are
taken by her adulterer®, It may reasonably be conjectured
{hat where {under the Married Women's Property Act, 1882}
preperty helongs to a wife, the consent of her hus band wonld
similarly e held to aflord a sufficient “colour ol right” to
excuse a taking.

§10. THE INTENT

The Act of 1816 requires **intent, at the time of the faking,
permanently to deprive the owner”” of his chaitel. The mere
fact of taking possession surrephitiously of another man’s
soods Taises s presumyption ol that criminal intent. But there
is 110 larceny when a thing is taken quite unintentionslly; as

3 Row v. Harrivon, Leaeh 47 (%, 8. 02740,
? Reg. vo Featherstone, Dearsly 369 (K. 5. 27
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when a guest, playing at bagatelle, puts a ball in his pocket
and goes away forgetting it. And even an actual int.(‘ntim;
to take away the owner's possession from him but‘ only
fe’fn.gfom-riiy, will not suflice’; as when a schoolbm,-' takes ouﬂt
0{ his master’s desk a “crib” wherewith to ])I'epi;l'() 1 lel"“o
Shmilarly a husband who takes his wife’s diary mcrccl\r btl‘:h;t'
he may produce it as evidence against her on his pc-tii:iuon for
a divorce, docs not commit a larceny. To scize yout" debtor’s
[)1‘0?&'1‘1:?-' wrongfully, but merely for the purpose ol incon-
veniencing him by detaining it until he pays vour debt, is
'tlhu:-_; no lareeny but only a tort, So again, it is no Iarcér 4
for the finder of an article to refuse tz deliver it .
or the T o : ' : up when
f1rs:~t, asked for, if he is delaying merely in hopes of a reward
being offered. To take a key merely for m.llocking & saf;
even though it be with the object of stealing the coiltents,
s no larceny?®. And thus a boy may steal a ride witl.louti,
stealing the donkey?® Hc does of course coiamit a trespass:
but lie does nothing that amounts, in the law of tort pto Sz;
“eonversion,” Nor will even his turning the animal ,10058
\\"hl’,’{l he has finished his ride, necessarily constitute a con-,
version. But if Le dismissed it at some pllacc 80 1‘em0t(c that
1t would be unlike]y to find its way back te its owner, b
n."oulcl usually be guilty of a convc}sion, and of a larc;nre
For the abandoning it with a reckless disregard as to wheth;‘
or not it will be recovered by the owncr.”is evidenee of
1r1tenti0n to deprive him of it altogethel‘ﬁ' .

It hajs already becn seen (supre, p. 191) that, where goods
are bailed, only an act of conversion by the, bailee iuite

1 Aish law, i ;
y fn ,ghahAla,\:, ]:gce Seoteh and even Tlomaa-Dutch, thus rejects the Roman
urtn ustie.” But Scotland (7 Justiciary 18 i the b
e | dciary 180) punishes the borrowd
a L}U;}IIDJE‘IJL to steal from it valuable scerefs; and .Ecra p“ 540 inf;cfr] ming of
4 ¥ - PRI ] ; o 3
. th:y. \,‘ Hagdmin L‘( o Hoss. Pap. LXVIL 66). So, when in May, 1914
d{- he I}t]rch of the Central Criminal Court a banker's leduer was Iia:f;cn b}:
eeit, from s witness; but only for te : iy l :
ploset, Tr " 3 1y emporary detention, to prev i
xltlgpuﬁt.d af avidence in a pending trial. Cf, fer v. Jonues, 19 Or I;L ei;ft l'tﬂ
S Rerv. Crunp, L Coand PL63S (K8 Co2gr, PP -3
H?_.(_.t._,!lm. Ve Cliver (Transvaal 19217 13; Ker v, Lafurte (Cape {19223
.1‘ 1i as o motor-ears, Even un intention to repay the value Wi“.l t. : 0 «
A perninent appropriation, ’ o e

I4-2
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inconsistent with thebailmentcan amount to an appropriation.
Equally must there, in the case of all other larcenies, be an
intention to appropriate the thing in a manner wholly incon-
sistent with the rightful possessor’s interest in it. (But in
them such an intention may be cufliciently manifested by
many acts which it would have been quite permissible for a
bailec to do, though they shew gross dishonesty in the casc
of anyone who has 1o right to be in possession of the thing
at all.) There is no sufficient appropriation if a servant takes
his master’s goods merely for the purpose of bringing them
back and then defrauding him by a pretence of having mean-
while done work upon them and earned Wwages therchbyl,
And similarly, it is no larceny for a man, who is only tem-
porarily in necd of money, to carry off another person’s over-
coat and pawn it, with 2 full intention of redecming it and
returning it, and with a f£ull likelihood of being able to carry
out this intention?, But a man must be taken to intend the
natural consequences of his conduct; and therefore if, when
he pawned the overcoat, lie had not an immediate prospeet
of being able to redeem it, the mere hope and desirc on his

part of restoring the coat, if he should ever become able to

do so, will not suflice to negative a larecnous intent. An in-
tention of appropriation does not ccasc to be crimninal becanse
the owner is unknoswn, or even quite unt raceable (sce p. 196).

It should be observed that the mcre intention thus to injure
the owner sullices, even though the thief bave no intention
to benefit himself by the theft. 1t thus is not esseutial in
English law, as it was in Roman laws, that the theft should
be committed lucri causd. Accordingly where a servant, in
order to suppress inguiries as to her character, took a letter

1 Reg. v. Hollowuy, 1 Tenizon 370 (K. 8. C. 235

2 Bup it will be an offence of w Uplawtul Pawning s of. p. 792 0. supra.

& Reg, v, Techileock, 1. and B, 4335,

* fhgest, o 2. L3 Tn 1904 1 cook ow & Bhine sieancr anurily threw
BCANLE PaTE averboard. The Cologhe coult wequitted her hpeh (17 of damaging
them, for they lie o the river infact, and (2 of stealing theul, for she sought
1o Prerm, But Senttish, Trench and (revently) Roman-Dutch law, have
whandoned uerdi cosd.
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and destroyed it, she was convicted of a larceny of itt, Simi-
larly if, at the termination of a drunken fight one.ol’ the
rr?mbatants: should, in his ill-temper, pick u; t}:e hat whi.oh
his am':agonist has dropped, and fling it into a river, he wouid
commit larceny. Had he, however, fhing it mcré:lv into a
ficld, there would be no evidence of any ir?tention tc: deprive
the owner of it permanently. ) e
. The.re is, however, one exceptional ease in which a thiel’s
111t(:11t1on. merely to deprive the owner of his ownership with-
out any intention of also benefiting himself by his theét will
not suffice for larceny. For by 26 and 27 Vict. e 1(;3 {a
statute passed in consequence of a case that cxcite::'l a mo-
mentary agitation), it has been made no longer a larceny for
servants to pive to thelr master’s animals, ag-ainst his orders

food that belongs to him; and it is, instead madc a ett’r
offence, punishable on summary conviction. ’ R

By far the most difficult question that arises in respect of
the animus furandi is that of Time. At what moment must
the guilty intention exist, in order to render an aﬁpmpriatién
larcenous? The answer must differ, accordingly as the accused
person’s original possession was a lawful one or not.

If it were Iawful, then no dishonest intention that arises
only subscquently could amount at common law to a Ia.]rcelwh2
(bat it has, as wec have scen (p. 189 supra) been provid;:d
by the Act of 1916 that bailees—though their original taking
of possession is of course a lawful one —may be convieted of
larceny if they, however long after I‘ECCi\-‘il’l:g possession, eon-
vert to their own use the article bailed). ,

Tf, however, the original taking of possession were in any
way unlawful, then any subsequent determination to appr(;-
priate the thing will operate retrospectively, and will convert
that taking into a larceny. Even if the original taking were
10 more than a trespass (e.g. taking the wrong umbrella by

T Reg. v. Jones, 1 Denison 182, Tho L ! i
o g e ho Larceny Act, 1916, follows this
* Rex v, Holloway, 5 C. and P. 525 (K. 8. . 288).



214 Appropriation by Finders [cI.

mistake, or borrowing a neighbour’s plough for an afternoon’s
work without his leave), a subsequent intent to appropriate
the thing so taken will thus relate back, and render the act a
larceny. Thus where the prisoner drove off amongst his own
lambs a lamb of the prosceutor’s by honest mistake, but,
after he had discovered the error, proeceded to sell the lamh,
he was convicted of laveeny?.

[.ct us apply these two principles to the very common case
of the ﬁndﬁlg of lost articles?, Lf the owner has intentionally
abandoned all right to them, of course the finder may appro-
priate them, and thereby beeome true ownerd, But even
where there has been no such abandonment, and conscquently
the fnder docs nol become owner of the thing which he has
found, he will not commit any crinic by appropriating it,
unless, at the very time of the finding, he both
(i} " believes

(¢} that the owner can be discovercd by taking reasonable

steps ™ {(Lareeny Act, 1916, s. 1 {2 1); and

(3) that that owner had not intentionally abandoned the

thing?,
and vet also (i) forthwith resolves to sppropriate it.

Tn determining whether or not a finder has had reasonable
grounds to believe that the ewner could he discovered, it will
be important to take into account the place where the thing
was found, and alse its own nature, and, again, the value of
any identificatory marks upon it. Thus in the case ol cheques,
bills of cxchange, proniissory notes, and other sccuritics that
carry the owner’s name upon them, a finder could scarcely
thin‘k it impossible teo trace out the owner, even though it
were in a crowded thoroughlare that he picked up the papers.

U Req. v, Riley, Dearsly 140 (KL 8. C, 288),

® Moo Pollock and Wrizht on Pos a, Py 131187, 16 the finder take
posseszion witl ne inlention of restoring them to the m\-ner,'he r_-‘mmuilr-s a
Trespass: if he muke any use of them, he comumils a Comversion; if he take
them with intenl to appropriate them, it may be a Larceny,

B Napra, o 193

s Reg. v. Dhurbors, Y Dunison 387 (I3, 0,296,
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Similarly in the case of articles left in a cab, the driver will
gencrally have a clue to the awner from knowing where he
picked up, or set down, his passengers!, And where property
has been accidentally? left by a passenger in a railway train,
it has always been held to be larceny for a servant of the
railway ecompany to appropriate it instead of taking it to the
lost-property ollicc®,

Every finder, it has always been clearly held, has a “speeial
property,” i.e. a right to possession; so that he could maintain
against any stranger the old actions of trover, detimue; ov
trespass’, But it must be noted that he has not —as some
bailees have—a right of posscssion against the owner himsclf,
The owner remains all the while in “ constructive possession”™
of the article; and henee, if any third person should dis-
honestly take it from the finder, that person may be treated
as having stolen it from the owners,

Cases of finding present. however, nnach less difficulty than
these of mutual error. i.e. where a wrong article has been
both given, and aceepted, in mistake for something else which
hoth parties believed they were dealing with, Simple as is
aur twofold rule as to the time of the animuy furandi, it is
not casy to apply it in these cases; because of the dilffienlty
of deciding which was the moment when, in contemplation
ol Jaw, the technical possession shifted, and the thing accord-
ingly was “taken®,” When walking together in the evening,
A4 asks B to lend him a shilling; and B gives him a coin
which both of them, owing to the darkness, suppose to be a
shilling?. But, alter they have scparated, 4 discovers the

1 And, if #o clhie, he oughi 1o deliver the erticles 1o the cal.owner; as ke
s Possezsor” of the cab and its contents. Cf p. L8 supr.

* (antrast the newspapers infandionally abandoned there by him,

3 (M, fteg. v. Pierce, 6 (lox 117 coutrast a mere coin found on an open
woor, 18 Bomnbay 212,

¢ Pollack and Wright on Possession, p. 187,

& Reg, v. Swinson, O, C, €, Seas, Pap. oxxan 1532,

6 See 6 Edw, VIT, o, 32, s, 4, ag to the speeial duty of finders of stray dogs.

ira sovereien is put into an organ-grinder’s eap, by mistake for a penny.

Tn Dublin, in one single year {1902), sixteen gold coins, that had been given
to cabmen in mistake for silver ones, were handed by them to the police,
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coin to be a sovercign; and thereupon resolves nevertheless
to spend it. When, in point of law, did 4 “take™ this
sovereign into his possession? If it wore when the coin was
actually handed to bim, then {as he had at that time no
guilty intent) he “took” it innocently; and therefore no
subsequent appropriation of it can miake him guilty of larceny.
Buf, on the other hand, if the law does not regard him as
having taken posscssion of it until he came really to know
what it was, then (as he simultancously formed the intention
of appropriating it) he will be guilty of larceny. The whole
question thereforc resolves itsclf into this, What mental cle-

ment is necessary for legal possession? * Delivery and reecipt,” |

said Lord Coleridge, C.J., “are acts into which mental in-
tention enters, There is not in law, any more than in conamon
scnse,  delivery and receipt, unless the giver and recciver
intend respectively to give and to receive what is given and
reccived.” Yet there still remains difficulty in determining
what precise extent of eoncurrence between their intention
and the facts is neccssary, Thus in 4shwell’s Case (where the
cireumstances which we have ahove described arose) although
all the fourteen judges were agreed! in adhering to the rule
that *if the original tnking is innocent, no subsequent appro-
priation ean be a crime,” yet seven of them were for up-
holding his conviction for larceny, whilst scven? were for
quashing it3, In the similar and later case of Reg. v, Hehirt
the Trish Court for Crown Cascs Reserved was divided almost
cqually closely; four judges being in favour of the conviction,
but the remaining five in favour of quashing it, It must be
noted that in both these difficult cases the mutual error went
so far as to be a mistake about the species of the article,
and not merely about its marketahle value, Had the exrvor

U Ag was etated in Rego v, Flowers, Lo BL16 Q) I3 I 645,

? Whase view Tord Lorclnrn approved, in the Commitiee on {le Larceny
Bill. p. 21.

LT 16 QB DL 100 (KL S, C 292 The male of the Court being ““ prac-
gumitnr pro negante,” the eonvicticn stood affirmed, See p. 341 fufre,

i Trish L. R. 1180312 Q). B. 700 (K. 8. C. 300).
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coucerned value alane, it certainly would not have prevented
the possession from passing at the moment of the physical
delivery. As was satd by Madden, J.1: 4 may deliver to
B, iIn discharge of a trilling obligation, an old battered
copy of Shakespeare printed in 1625 ; both innocently belicving
at the time that—being old, full of ¢rrors and misprints, and
badly spelled—it would only feteh a couple of shillings at an
auction, Suppose I¥ then to sell it to a collcetor for several
hundreds of pounds? and to appropriate the proceeds, he
would not be guilty of larceny; inasmuch as there was an
intelligent delivery of the chattel itself, though there wasg a
mistake as to its value.” But in the view ol those judges
who upheld the eonvictions of Ashwell and Hehir a mistake
as to the species of a coin is not a question of mere value but
one of identity. Now in contracts for the sale of chattels,
any mistake of identity undoubtedly avolds the contract;
since there is no consensus ad idem. and therefored the pro-
perty deoes not pass. Yet cven then it does not follow that
legal possession may not pass, T'rue, there are two civil eases?
in which it was held that the delivery of a bureau {whether
on sale or on bailment) is nof a delivery of its unknown con-
tents {e.g. money lying in some seeret drawer); and aceord-
ingly that these are not “received™ by the deliveree until he
knows of their existence. These cases go so far as to shew that
a person does not always “receive’™ a thing by its merely
coning into his physical possession. But, inasmuch as the
parties dealing with the bureaux were ignorant of the very
existence of the money, these cases fall short of dehell’s
Case, where both parties quite knew that it was with a cein
that they were dealing®,

P Rego v, Helidy (KB, O aft o 301,

2 A well-known Cambridgeahire antiguary sold in F306 for £2500 a book
which he had hought in a cottage for 29 6d.

B Raffles v. Wichellnws, 2 Hurlstone and Coltman 904,

b Curtzeright v, Green, 8 Vesev 403; Werry v. Creer, 78, and T, 623,

# Tn Reg, v, Askwell those who maintained that knowledge of the true

nature of the thing was essential also held that the taker had at first merely
an exeusable “detention”; and aceordingly, if be had paid away the coin
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We therefore ean only sav that, it a chattel 1s given and
received ““intelligently,” the possession will certainly pass;
and beyond this we must not go. For it {3 not yet possible
to lay down authoritatively what exactly it is that must be
understood with duc intelligence by the parties.

Where the mutual mistake rclates to the person for whom
a letter is intended, it hus more than once been heldl that if
a postman mis-delivers a lefter, and then the reeipient, on
opening it and finding it not to be meant for him, neverthe-
less appropriates some article which was encloscd In it, he
commits no larceny, For there was no gnimus fi urandi at the
time when the letter came into his hands; and the delivery
of a letter, unlike that of a burcau, clearly is always intended
to include delivery of all its contents. Thus a letter addressed
to a Mrs Tisher in one house was delivered to a Mr Fish
living in another; and, on opening it, he found that it con-
tained a cheque. This he procceded to endorse (in the name
of Fisher) and to cash. On an indictment for stealing this
cheque, he was acquitted: the court holding that the legal
“reccipt’ both of the letter and of the chicque look place at
the actual moment when the envelope reached I'ish, although
he then mistakenly supposed it to be a letter for himsclf?,

§ 11, Tnr PUNISIMENT

As regarded ils punishment, larceny presented  some
anomaly at common law; for, though a felony, it was not

hefore discovering its nature, he would have heen protected {rom any claim
by the owner for its proper value, But an intermediate view has since been
sugzested by Mr Justice Wright {Possession, p. 210: b p. 103), viz that
{1 mistake did not thus invalidate the arceplanes, but that it did invulidaie
the delivery; so that, though a new {and sn excusable) passession did arisn,
it was a irespassory one, and accordingly the subsequent anfmus Furandi
related back and made the taker goilry of Tarceny; of, pp. 213-4.

1 frer v, Macklow, Moody 180 Feg. v. Davice, Deursly 6405 gee Pollock
and Wright on Possession, p. 113, as to the anthority of these cases being
«till maintainable, whatever view be taken of the subsequent conilict of
opinion in Rey. v Ashicdl. _

z (L LE Pap. cxxxr. 212 Fish might, however, have heen indicted
under T Wi, 1V. ¢, 86, & 31, for the statutory misdemeanor of “frandulently
retaining & post-letter which ought to have been delivered to some other
person.”

s
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invariahly a capital offence. A distinction was made, accord-
ing to the pecuniary value of the thing stolen. If it were
worth only twelve pence? or less, the offence was merely a
* Pelty ” larceny; and, although a felony, was not punishable
with death. If the thing were worth more than 12d. the
crime was a “Grand” lareeny?; and at least as early as the
iime of Edward I. —probably indeed by the legislation of the
stern “Lion of Justice,” Ilenry L2 —it hecame punishable
capitally, The phrascs “Petty” and “Grand” have become
obsolete since the abolition in 1827 of the distinetion between
them®, But lareeny still admitted a division inte two forms;
the Simple and the Aggravated.

Simple larceny—as now delined by the Larceny Act, 1916
—is, as we saw {supra, p. 184}, declared thercin to be punish-
able either with penal servitude for not niore than five years
or less than three, or with not more than two years’ imprison-
ment with or without hard labour®, Il convieted on an

" indictment, the offender eannot be fined; but upon summary

convietion by justices of the peace, he may be. A person
convicted of simple larceny, after having been previeusly
convicted of any felony whatever, may be sentenced to ten
vears' penal servitude®

Aggravated lareeny is of varioes kinds; punishable by
various long periods of penal scrvitude, ranging from the
offender’s life down to seven years. The circumstances by
which larceny may be aggravated are of four specics,

(1} The place where it is committed; e.g. a ship®, dock?,
wharf¥, or wreck?, or (il the stolen property be worth not

1 Supre, pr B3,

£ 8o 1he Taws of Athelstane (v. 1) Under Fdward 1. the 124 wus
reckoned to be vight days wages of a mail

A Cf, Beollund's General Kyre, 1. 66,

1 Pollock and Maitland, 15, 496, “1f two or three jointly steal goods to
the value of twelvepence halfpenny, they shall secerafly have judgment of
life wud limb ¥ Eyre of Kent, a.n. 1383, p. 9

¥ 7and § Geo. IV, e 28, 8. 2

5 Larceny Act, 1816, s3. 2, 37 (4} And a hoy under sixteen may be
whipped.

T ibid, s 37 (1) & Ibid. s 16,
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less than £3} a dwelling-house!. The maximum punishment
in each of thesc five cascs is fourteen years’ penal servitude.

(2) The manner in which it is committed; e.g. by stealing
{rom the person®, If the property is not only stolen from the
person of someone but taken from him by force (snupping a
watch-chain suffices); or if he is led to give it up by being
put in fear of force being uscd; the offence obtains the name
of Robbery?, The force need not be great!. Yet obtaining
money from a solitary woman in a loncly place by a threat,
not to use force, but merely to aceuse her of being there for
evil purposes, would not be robbery s though it would, as we
shail shortly sce, constitute a statutory fclony. And even
actual force, if it does not begin until after the taking, will
not make a larceny beecome a robbery.

The maximum punishment of these offences is again four-
teen years® penal servitude. But for robberies that are further
aggravated in certain speeified ways (as by the robber's heing
armed, or baving a companion. or using any personal violenee},
the maximum punishment riscs to penal servitude for life®;
and a flogging may be added, unless the olfender be a woman.
Even if no article be actually taken, and s no robbery be
eflccted, the mere assault with intent to rob is a felony, and
punishable with five years’ penal servituded, Similarly to
demand a thing by force or with menaces, with the intent to
steal it—though there be no assault and the menaces do not
relate to pliysieal vielence—is a felony ineurring the same
punishment?.

1 Tarceny Ant, 1918, = 13. # Ibid. = 14, F.g. pocket-picking,

8 Jhid. s. 23 (2), Six times raver now [proportienally) than {ifty years ago.
Is thiz 2 decadenec? For Forteseue (L.C1J., 14421460 preferred the many
Fnglish robbors to the many French thieves, sinee “{here is more spirit and
u better heart in a robler than in a thief” (Monarchy, ¢, 12).

i Catching hold of an arm suffices. The gentle applivation of a chloro-
formed rag, producing a mere momentary mneonsciousness, was held sufficlent
by the Court of Criminal Appeal; sinee it was all the violenee thatl was
necessary for the purpose™: ftex v. Carney, Ther, 18, 1422,

5 Ihid. s 23 o Ihid, = 23 (30

7 Ibid. 8. 30, It iz enongh if the menace “unsettle the mind”; henee a
groandless threat of a divoree petition was Leld by Lord Darling in 1424 to

e
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{(8) The person by whom it is committed. For a larceny
by a clerk or servant, the maximum punishment is raised to
fourteen vears’ penal servitudel, owing to the opportunitics
of dishonesty which arc necessarily placed within the reach
of all persons thus employed, and to the breach of trust which
is involved in taking advantage of them. The discussion of
the difficult question *Who is a clerk or servant?” may be
deferred until the subjeet of Embczzlement is dealt with®

(4) The subject-matter which is stolen, Thus the larceny
of cattle, or of ten shillings’ worth of textile goods exposed
in process of manufacturc?, is punishable with penal scrvitude
for fourteen véars, (But maliciously destroying such textile
goods is punishable with penal servitude for lifet.) Again, for
stealing letters from a post-office, ov from a postman, the
maximum punishment is penal servitude for life’. And yet,
curiously enough, a more complex and apparently more
heinous offence, viz. the stealing of a post-letter by a person
who is himself an employé of the post office, is punishable
only with seven years’ penal servitude® {unless the letter con-
tain some chatiel or moncy or valuable security, in which
case the maximum punishment is penal servitude for life),

§ 12, Quasi-LARCENIES

Tn the conrse of the foregoing account of larceny we have
had occasion to mention various articles which, though mov-
able, were not within the old law of larceny. It is important
to add that by modern statutes, it has been made a erime to
steal almost any of these?. But such thefts arc not always
made “larcenies’; and some are not cven made felonies, but
only indictable misdemeanors or offences punishable on

suffice. But in a genuine dispute abont the ewnership of a chattel even
physieal vielenee would not sulfice, for there would be no stealing.”
Vofbid. s LT (1) ¢ Iafra, p. 229, W fhid. sa0 3,090,
11 yud 25 Viet, o 97, 9. 14 5 Tarceny Act, 1916, & 12,
5 fhid, s 18 This lessening of punishment was perbaps due to the influcnce
of the ancient Tale 1hat were crubezzloroent was no erime.
T Qoo Stephen, Dig O Law, Arts. 347-35%
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summary conviction. The Larceny Act, 19186, contains several
instances of these statute-made thefts. But its omissien (sce
p- 184 supra) to define Larceny prevents our ascertaining
which of them are larcenies’. But such thefts are construed
by all the ather common law rules about larceny, e.4. rules
as to what will constitute a taking or a carrying away, or an
intent to steal. It may conscquently be convenient if, for
want of any recognised name, we call them for the moment
“Quasi-Larcenies,” or, in Lord Loreburn’s phrase, * Auxiliary
Larecnies,”

The cases of hares, and of fish, have already been men-
tioned, We may add some still more common instances.

(1) The theft of any valuable sceurity? is larceny, and
punishable in the same manner as if the thicl had stolen a
chattel of like value,

{2) To steal trees of the value of £1% or more, if growing
in a park or garden, or to steal fixtures? or the title-deeds of
land?, is a felony punishable (like simple larceny) with five
years’ penal servitude. -

(8) "Lo steal wild deer in inclosed land (24 and 25 Vict. c. 96,
s. 18), angd to steal mineral ore from the minge$, are felonies,
but punishable with no higher penalty than two years’ im-
prisonment, with or without hard labour,

{(4) And it is a petty offence punishable, on summary con-
vietion, with (for a first commission of the crime) six months’
imprisonment with or without hard labour, to steal any plant,
fruit or other vegetable production growing in a garden or
orchard?, or any cultivated root or plant-—fruit is not included
—-growing elsewheres, or to steal a dog®, or indeed to steal
any bird, beast or other animal which has been ordinarily?®

1 See 7 C. and T. 867 ».; of. B (% and P. 204, The marginal note to s 5 of
the Larceny Act, 1916, creates further eonfusion us to this word.
2 Larceny Act, 1816, 5 46 (1},

3 Ibid. s B (2N, s 4bid. & ${1). 5 Thid. = T, ¢ Ibid, 5. 1L
7 24 und 25 Viet. . 06, 5. 36, 4 5 3% v Ihid. s 15,

10 ]t guffices that the individual has been so kept; though those of its
species are not confined ordinarily.
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kept in confinement (e.g. a canary) or for any domestic pur-
pose (e.g. a cat) and is not larcenable at common law?,

§ 18. RESTITUTION OF Posskssiox

The only remaining topic to be considered in connexion
wwith lareeny, is that of the Restitution of the stolen property.
The thief, as we have said, aims at depriving the true owner
of all the bencfits of his ownership. But of the ownership
itself he cannot deprive him. It is important for the student
to avoid the misapprehensions on this point which are apt to
arige from the ambiguity of the word “property.” That term
may mean? cither the physical object which is owned {e.g.
“This umbrelln is part of my property”™), or the legal right
which the owner has over it {e.g. “* The findcr of a lost umbrellu
acquires # special property in it”). It is only in the former
sense that we can ever speak of ““lost property” or of “stolen
property.” For property in the second sense (i.e. the in-
tangible right of ownership) cannot be stolen or mislaid.
A theft, then, leaves unaltered the ownership in the goods
stolen®: so that the owner is still enlitled to seize upon the
thing, or to bring a civil action to recover it from the thicf.
There is an apparent ¢xception to this where the thief has
gone on to destroy the thing, or cven to alter its essence
irrecoverably by making out of it an entirely new kind of
thing, In the latter case, as when A takes B's barley and
makes it into malt, or B’s planks and builds a summer-house
with them, he acquires title, by Specificatio?, in the new thing
thus created. Iror, just as il .4 had burned the planks, or had
fed pigs with the barley, B's ownership is uiterly gone®; and,
conseguently, his civil remedy is an action for damages alone.
Yet even here there is no real exception to the principle we

184 gud 23 Viet, e 69, s 21 Cf p. 202 supra.
g Austin’s Jariepridence, Lect, XLvIL
1t is wsually said 1hat cven the posseseion remains, conslructively, in
the awnper {1 Hale P. . 307): but'see Pollock and Wright, p. 157, as to
whether this should not be understood only as the vight te possession.

¢ mee Juslindan, fasf 1 1 25-20, £, B 5 Hen. VIL fo. 15, pl. 8

<
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laid down. For it was not by the theft, but by further
conduct, posterior te the theft, that B’s ownership was
extinguished®.

Since a thief does not become owner, he cannot confer .

ownership upon anyone else; for non dat qui non habet.
Hence the original owner may sue the thief, or anyone to
whom the thicf has given or sold the stolen article, in a civil
action to recover it or its value. Moreover, 10 save owners
the trouble and expense of this fresh litigation, it has been
enacted that an order for restitution® of stolen property may
be made by the eriminal court (even though it be a court
of? merc summary jurisdiction) before which any person is
convicted? under the Larceny Act, 1916, of larceny or cm-
bhezzlement or conversion or theft in any form, or even false
pretences, But it should only cover such stolen property as

1 1f A had dealt with the materjals in a less trenchant manncr, 50 that
the law would regard their identity as still continning and as being atill
{racenble--ag where Jeather iy made into shoes, eloth into a dress, or & lng
into planks (Beits v. Leg, 5 Johnson, New Yk 348)—ownership would not
have becn changed; and B might lawiully have scized the whole of the
manufactured produet,

Indeed, 4’8 misconduel will sometimes have even the result of actually
enriching B. For if, by a Confusio, 4 mingles #'s goods with his own, and
not in a4 mere scparable combination (like a heap of chaira} but so as to
become mixed undistinguishably (az in o heap of corn), then the Jaw confers
upon B the ownership of the whole mass. B therefare becomes entitled to
curry off even that part which, before the theft, did not belong to him at all
{Popham 38, mixing hay). Similarly, in Aecessio, if 4 take Bs dressing-
gown and emUroider it with his own thread, B, as owner of the ¥ principal,”
can relake the garment and, along wilh it, the “aceessory” embroidery
(1 Hale . €. 513). Nor does the English law reqnire him in any of these
cases to pay enmpensaiion for the advantage he obtains, Eoman law did.
See Prof, Buckland's Textbook, pp. 210211

[t should be added, however, that in those cases of Confusin where the
commingled articles are identical not ouly in %ind but even in mere (uality
and value, it is doubtful whether the general rule would not be modified, by
making 4 und B joint owners of the intal mass {see 15 Vesey 442,

¢ Lareeny Art, 1816, & 43 (1), (2). Bee p. 227 infra.

2 42 and 43 Viet, o 49, & 27,

% But before convietion no such order can be made. Hence witil then the
police must exercise diserstion about handing to the owner any goods they
Lave rescued from u thief: e.g, about posting to the addressees the letters he
has stolen from a piilar-bex, Cf. pp. 227-8 #afre o3 to judicial orders.

P
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Las been mentioned in the indietment and has been produced
and identified at the triall,

But it must now be added that upon this general principle,
Non dat gui non habet, the common law soon engrafted two
exceptions, which the necessitics of trade had shewn to he
indispensable for the security of purchasers?. Onc depends
upon a peculiarity in the stolen praperty itself; the other upon
a peculiarity in the place where the purchaser buys it. A man
who, in all ignorance of the theft, gives the thicf valuable
consideration in exchange for the stolen property, may, in
spite of its having bcen stolen, acquire a goad title to vit, if
cither (i) this stolen property consisted of moncy or of a
negotiable security, or if {ii) it was transferred to him in a
“market overt,”

(i} To secure the free circulation of current coin®, the law
treats as indefeasible the title to money which is paid away
{a} for value and (b} to an innocent recipient (L. R. 14 Q.
B. D. 84); and this, cven though the particular coins may
chance to be still identifiable. Yet even money can be claimed
back by its original owner from a beggar to whom the thief
has generously flung it; or from a companion to whom he
has paid it in discharge of a bet; or, again, from shopkeepers
who have sold goods to him for it, but in full knowledee that
lie had no tawful right to the coins he was paying iihem“.
And it has recently bcen held that if the coins were dealt
with, nat as currency but, as chattels, the privilege does not
apply. Thus, where a stolen Jubilee £5 picce had becn
acquired, by an innocent purchaser for value, as a curiosity,

‘1“_11; ought to be made only in very clear cases; for the dispnssessed third
g};}i ]Eg sar;;iﬁ; t»} ‘er of appeal (except in a caze where the conviction itself is

2 \_\-'illia.ms" Personal Property, Part v, p. 388,

? “Nee secta...de denariiz foret acceptanda, propier eorum consimili-
tudinem gui sunt ejusdem fabrics per totum regnum™; Eyre of Kent, 1. 78
4. 1313. Hence experienced thicves prefer to steal moﬁey ot bills =ra't-h;;
than chattels; for coin is hard to identify, and bills fetch a better price than
chattela because the receiver gets a safer titls, ?

* Williame' Personal Froperty, 17th ed. 539,

K -
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the original owner was held to be entitled to recover it or its
worth®, The distinction is perhaps to be regretied ; as making
a bond fide receiver’s title depend upon & question sa uncertain,
cven possibly to himself, as that ol his intentions about his
future treatment of the coin,

When modern commereial law introduced a paper currency,
in the shape of bills of exchange and promissory notcs, the
privileges of money were (under similar restrictions} conferred
on them. 'This privilege it is which renders them not mercly
““ assignable” but © negotiable®.” Hence the honest finder

of a lost bill, though he obtains no title to it, can give a
title.

(i) Fairs and markets, morcover, brought together men
from places so distant that, in medieval days, the purchaser
had little means of knowledge about the vendor he dealt
with there, and consequently he needed the protection of
some legal privilege?. Hence it became settled that cven the
most ordinary chattels might be effectually alienated by a
mere thief, if he sold them for value to a bond fide purchaser
on a market day, in such a place as was a lawfully established
market for the particular kind of goods concerned-—e¢.g. cattle,
or corn, or cloth. And the publicity and rarity of the privi-
leged occasions made this cxeeptional Tule work comparatively
Jittle injury in the way of encouraging thicves. But modern
facilities of intercourse have lcssened the need for this pro-
tection; and, accordingly, modern legislation has restricted
its completeness. For now, even when the ownership of geods
has becn divested by a sale in market overt, it will be re-
vested in the old proprictor if the thief, or the guilty recciver,

1 Movs v. Hancock, L. B, [1880] 2 Q. B. 110,

2 Apson on (ontracts, ch. 1%, a L But the rule of Evidence is that theft
taints a pegotiabla instrument; so 2 subsequent holder loses the benchit of
the normal presumption and has the burden of proving that he took it in
gond faith and for value. It has however been held in Australia that, in &

smilar aciion to recover stolen money from a thiet's payee, the owner has t0
prove that the payee's title is defective (Freedman v. Black, 12 Comon-

weaith 105}
3 CF Iollock and Maitland, 11 154, i64.
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ij convicted of the stealing or receiving!; a rule intended to
st mllﬂate owners to activity in prosecuting. (The court wiﬁch
conviets may itself issue an order for restitution {p. 221
supral, and so save the trouble of a civil actien?, Such an
order docs not create any new right; the mere convi'r't.i:'m
has Ppset the elfect of the sale in market overt3.) B;.lt a
conviction does not revest the ownership retrospectively
Accordingly, though the present holder must give up the arti(:h;
to the old owner, vet if the former werebnot the origiI{al
pur.chaser in market overt, the owner will have no right‘ of
action in “trover” against that original purchaser, or against
any intcrmediate holders, , )
Hence after a conviction for larceny (but usually not after
one for‘fa]se pretences?) the owner is sure to be able to sue
for re:stltution, except in the case of money or a negotiahle
security, And even in this excepted case: if the thief ha‘;
spent the procecds of the theft in buying some articlé t.ht-z
owner of the money may seize that article, and the ’thief
cannot recover it from him?3, TFor an owner may “follow his
money” even into the subsequently purchased goods which
Fepresent it®; for in the Larceny Act” the word -“propertv”
includes not only the property originally possessed, but also
any property into or for which it has been converted or ex-
changed. An innocent purchaser?, against whom a restitution
order is made, may ask the court to compensate him by
returning him, out of any moneys that have been taken from

! Larceny Act, 1916, 5 43 (1), This rul i
O L y , 2 43 (1), s rile aa to Tarcenies do
to omj;s(ier[;ea-ﬂors of False Pretences or of Fraudulent Cnnvcrn?:nnc't extend
? But if notice be given of an appeal again: {otion,

L iy ki gainst Lhe conviction, both tl
rovest ituti 7 T
e _235’ LngG . and the restitution order are thereby suspended; 7 Edw. 7,

3 Seattergood v, Sylvester, 15 Q. B. 508, In 25

t Bee p. 203 infra. . b 253

; Crttley v merie.?, 27T, L 1136 Cf L. B 17 Q. B. I, at p. 601

Bat after u conviction for the theft of a blank cheque.form " an order
Ezr;nnt‘ betfa-de forFthe restitntion of the money which the thiek obtuinu'd
¥ Torging thereon a che rashing it} i * ion,
; (r)% Ho o 68 {rli}:gue and cashing it; for there is no direct * representadion.”
8 ffid, a. 45(3).

I5—2
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the prisoner on his apprehension, the amount of the price
which he had paid?,

It will be seen that the rules which we have explained do
not include any provisions for eases (1) wherc a thief, though
really guilty, has been acquitted, or (2) where further pro-
perty is clainied as stolen but has not been included in the
indictment, or (8) where stolen property has been reeovered
by the poliee, but the thief has not been arrested. Accord-
ingly the Police Property Act, 1897 (60 and 61 Vict. e, 30),
has given more extcnsive powers; by enabling Courts of
Summary Jurisdiction to order the delivery of any property,
which has come into the possession of the police “in con-
nexion with any criminal charge,” to anyone who appears to
he the owner. After six months from the date of such an
order, this person will become indefeasible owner.

1 Tn the ease of u Pawnbroker with whom the stolen goods have been
pledged for not mose than £10, the eonvieting coutt has slill greater power of
compensation; for it may make the restitution-order conditional upen the
owner's repaying the loan, or part of it, to the pawnbroker. {If the owner
gucd the pawnbroker in a eivil court, no sueh conditien could be imposed
there) ‘The court will consider whethor there has been carelessness on ihe

part either of pawnbroker or of owner, Bul there is no such general power
where the loan, on the individual pledge, excecds ten pounds,

CHAPTER XIV
EMBEZZLEMENT

As early as 1529 (21 Hen. VIIL e. 7) the criminal liability of
servants! was extended to cases in which their master had
delivered (not into their mere custody but) into their full
“legal” possession any valuable goods to be kept by them as
hailees for him. The “imbezilment” of such goods by them
was wade a felony, But where goods were received by a
scrvant into his legal possession eon his master’s account, not
from that master himself but from some third person, who
wished te transfer the possession of them (whether with or
without the ownership) to the master, the statute did not
apply. In such a case the deliveror has ceased to have any
possession of the goods; while, on the other hand, they have
not yet reached the possession of the master; and they thus
are for the time being in the servant’s own posscssion. There
they will continue until he either actually delivers them to
his master, ov constructively does so by consenting to hold
them as a mere “custodian,”™ Tntil then, he accordingly
cannot commitlarceny of them, {Yet, somewhatinconsistent-ly,
it is held by our ¢ivil courts that this delivery to a servant,
by a stranger, gives the master such a possession, as against
third parties, as entitles him to suc anyone for damages who
commits a trespass to the goods, cven whilst they are still in
the servant’s hands?) Accordingly il a bank cashier, on re-
ceiving money at the counter, does not put it into the till,
but pockels it and uses it for his own purposes, he comurnits
no lareeny. It had not reached the posscssion of the bankers;
he therelore cannot legally be said to have “taken™ it from
them. Such a doctrine exposed emplovers to risks so great
that immediately upon its definite establishment in 1799

1 Supra, pp. 186, 188, See Stephen, Dig. Cr. Law, Arts. 385-335.
? Pollock and Wright on Possession, 13G; 1 Hale P. C, 668,
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by the casc of Rex v, Bazeley' Parliament took action.
A statutc® was passed, which made it felony for any scrvant
or clerk to embezzle money or goods thus received into his
possession for his employer, although they had not reached
the cmployer's own actual possession. (The words embezale
{or mbezil) and bexle had been in use since at least the
fourtcenth century, as meaning “to make away with”;
usnally connoting some degree of clandestinity®} The cnact-
ment now in force as to this crime* provides that:

“Every person who, being a elerk or servant, or person
employed in the capacity of a clerk or servant, fraudulently
embezzles the whole or any part of any chattel, meney, or
valuable seenrity, delivered to, or reecived or taken into
possession by, him for, or in the name, or en the account, of

5 8%

liis master or employer...shall be guilty of {clony®.

As he occupies a fiduciary position, he is liable to a higher -

. L I

punishment than that of simple larceny. e may be sen-
tenced to penal servitude for any term not exceeding fourteen
ycars and not less than three years; or to be imprisoned for
any term not excceding two years, with or without hard
lahour, and—if a male under the age of sixteen ycars—with
or without being once privately whipped (Larceny Act, 1916,
83, 17, 87).

The c¢rime ol Embezzlement presents three points for our
consideration: (1) the persons who can commit the offence;
(2) the property on which it can bhe committed; and (8) the
mode of commission,

1 T.each 873 (K, 8. C. 303).

® 39 Geo. TIT. ¢, 83, Stephen, Hist. Cr. Lew, 1iL 152

3 f'ho derivation is uncertain. Prof. Hkeat suggests s connexion with
imbecile, and the idea of diminishing by a purloining: but Dr Murray iraces
it to the Fromch desidfier, to ravage. The legal nse of the term is almost
exelusively limited, at the present day, to the stalutory felony explained
or this page. Forits use in A.D. 1353, see K. 8. C. pu 210,

t Lurceny Act, 1916, & 17,

5 The same section muakes it similarly a felony for any one employed in
the public sevvice or in the pelice to cmbezzle, or frandnlenily apply, any
c¢hattel, monoy or valuable seeurity that has been entrusted to, cr recel ved
ar taken into possession by, him in his employment.
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{1} As to the first of these, the question, Who is a clerk or
a servant? -the latter term here including the former—often
presents great difficulty in practice. If 4 is employed by B
to do work for him, he is not necessarily I's servant, but
may be merely an agent, an “independent contractor’.” He
will not be a “servant” unless the agreement, between him-
self and B, puts him so completely under J’s control that he
must obey all lawful orders that B may give him in connexion
with the employment?; ¢.e. B can tell him not only what to
do, but even how to do it% To ascertain whether or not the
contract between the parties did create so complete a control,
we must first inquire if its terms were embodied in a written
document. If they werg, it will be for the court to determine
whether or not they established this {ull control. But if the
contract was an oral one, then it is by the jury that the
question must be determined. In detcrmining it, they may
have to take into consideration a variety of points, no onc
of which is of itself absolutely conclusive. Something will
depend on {(a) the nature of the employment; thus a com-
mercial traveller usually is a servant, whilst an insurance
collector or a debt collector usually is not!, Again, it is im-
portant to notice (h) the amount of time which it was agreed
should be devoted to the employment. That 4 was to give
the whole of his time to B is strong evidence of his being a
servant, though it is not conclusive. Yet, on the other hand,
it is not essential; for a true scrvant may also work for him-
self, or even for other masters. Ife may even have becn
employed by the prosccutor for merely one solitary trans-
action; and, indeed, in prineiple, the relationship of master
and servant is merely one of present fact, and may exist

1 ¢f. Potlock om Torts, ch. 1inos. 3.

 Reg. v. Negus, L. B, 2 C. C. R. 3¢ (X 8, C. 306L

* “¥Ypu can bid your cook not to fry the potatoes but to mash them; but
vour dentist you can’t prevent from doing many disagreeable things which
he iz sure to do” (Sir Joha Simon).

1 &g to taxicab-drivers, see Smith v. (. M. €. CL L4, T R.[1911] A, C. 188
In London they are not servants but pay the cab-owner a percentage of
the takings; dishonesily to pay less is a Fraudulent Conversion, p. 236,
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where there is no contract binding the servant to go on
scrving any longer than he likes!, Another matter for con-
sideration is {c) the mode of payment. A periodical salary or
wage is some evidence of the recipient’s being a servant?;
hence it is common for societics to pay their treasurers a
nominal yearly sum, such as a shilling, to secure the pro-
tection of the law of cmbezzlement, Conversely, payment by
commission, or by share of profits, tends to disprove the
existence of any such rclation as that ol master and servant,
But ncither fact is at all conclusive.

(2) Passing to the property concerned, we must notice
that the Larceny Act limits the offence to the appropriation
of such articles as have becn rceeived by the prisoner “for,
or in the name, or on the aceount of, his master or employer.”
Thus a servant can commit an embezzlement only of things
that he has received as servant. A shopman who sells such
goods as he is authorised to scll—or a workman who excentes
for his master’s customer, and with his master’s tools, work
which he is authorised to exceute and. receive payment for—
will be guilty of embezzlement if he appropriates the money
paid by the customer®. But a servant cannot embezzle any-
thing which he obtained by doing an act that was outside his
authority. Hence if a gentleman’s coachman takes it on
himself to ply for hire with his master’s carriage, and spends
in drink the coins so earned, he does not commit embezzle-
ment of them?® Or if a woman, ¢emnloyed in a shop only to
act as cashier, should take it upon herself to sell ribbons at
the counter, and should appropriate the prices paid to her
for them, she will not be guilty of any coibezzlement of the
money {though she will have committed a larceny of the
ribbeons themselves?), Similarly, il a servant lorges a cheque
in the name of his master, and cashes it, he docs not receive

U Reg. v, Foulkes, L. L. 2 C. €. R, 130 (I, 8. €, 300).

? feg. v. Negua, loe, cif.

: Rexr v. Hoggens, R, and B, 145 (K. 8. C. 314).

5

Per Blackburn, J., in feg. v. Cuflum, T. R 2 C O RO28 (K, 8 €, 3115
Lleg, v, Wilaom, 9 C. and P. 27 (K. 8. €. 313).
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the coins in his capacity of servant, and therefore does not
commit embezzlement by making off with them?® Dut it
would be embezzlement to appropriate money which he had
obtained by cashing any cheque that had been sent to him on
his master’s account; even though it had been made out to
the prisoner himself as payee®

A servant, as we have already said, can only “embezzle”
what he has received jor his master, It is not an embezzle-
ment, but a larceny, for him to appropriate money which he
has rcceived frem his master; and this even though it did
not come to him from the master directly, but only through
the hands of some fellow-scrvant®. Yet if, through the same
fellow-scrvant, he had rcceived money remitted for their
master by some stranger, he can commit embezzlement of
this money; for it has not yct reached his master’s possession,
but is stopped by him whilst still on its way to the mastert,
But if once he had put this mdney inta his master’s till3, his
subscquently taking it cut again and appropriating it would
be a lurceny and not an embezzlement, So would the con-
duct of a person who should remove a load of straw after
once he had delivered it on his master’s premises® or even
had merely put it into a cart, or a barge, that belonged to
{or was possessed by) his master.

Tliese illustrations shew vividly how fine a line often has
to be drawn in determining whether it is a larceny or an em-
bezzlement that a scrvant has been guilty of. The doctrine
of possession is so subtle and technical that it frequently is
hard to say for which of the two offences a man should be
indicted; and failures of justice used often to arise in con-
sequence, DBut they are now rare; as the absolute necessity
of accuracy eon this point is removed, so far as the indictment

T Beq. v, Aitken, O, C. O, Bess. Pap. xcvin 338 (K. 8, C. 315).
2 Reg. v. Hule, L. K. 2 Q. B, DL 141 (K. 8. €. 318),

3 Reg. v. Murray, 1 Moody 276 (K, 8, C, 38).

# Heg, v, Masters, | Denison 332 (K. 8. (. 319),

B UE fleg, v Sullens, | Moody 129 (K. 8. C. 320},
8 Beyov. Heyward, 1C, and K. 518 {17, 8. C. 821).
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is concerned. The Larceny Act, 1916, provides, by s. 41 {2),
that if, on a charge of stcaling, the actual crime commi!:tcd
prove to have been an embezzlement {or vice ?L:E?‘S(i-), the jury
may conviet of the crime actually proved, instead f)f the
crime originally charged. But this still leaves the difficult
duty of saying which one was proved.

{8) Turning to the mode of committing the gﬂence, we
rust note that, as embezzlement is committed without any
change of possession, the factof 2 ™ frandulent” appro.priatl.on
is often hard to prove. It may be shewn by ahseconding with
the money!, or by denials of having ever reccived it, or by
any really wilful omission to pay it over. But the mere fact
of omission, as it may have.been due to pure carelessness,
does not suilice to shew an appropriation?, Still less docs the
merc fact of there being a deficiency in the servant’s accounts;
i.e. his not having actually credited to himsclf, in his books,
disbursements sufficient to exhaust all the cash he has
received. For he may merely have lost it by negligence; and
negligence, however gross, is not a criminal dishonesty?. At}d
even if he has spent it, there is nothing to shew that hc.dl.d
not spend it on his master’s account. Moreover, wben it is
proved that there must have been some really dishonest
appropriation, this proof will not be enough so long.as 1:]1::
theft is only shewn to have produced a peneral deficiency.”
"There must further be evidence that the particular amount
specified in the indictment was appropriated,. and at t}}e
particular date and place also there specified. 1*‘01‘.0therw1sc
the prisoncr would have no mcans of securing hl%fnsclf t.hc
protection of the plea of aultrefois convict or autrefots ::wquzi‘l,
in case of his being prosecuted a second time for this same
charge.

1 Rex v, IWilliems, 7 C. and P. 338 (K. 3. C. 322). )

T Fer v. Jones, T . and P. 533 (K. 3. C. 324, Ho, besides proving non-
payment, yon should also prove non-entry in his aecounts.

3 fLgnier v. fex, 24 Cox 33,

& Infra, ch. XXI.

Fﬁ:.":.- o

X1V ] False accouwnting 235

It is casy to understand that dishonest clecks often eseape
on indictments for embevzlement, because of the difficulty of
thus proving an actual appropriation; even where it is clear
that money has been received by them, and detained without
their making any entry or other acknowledgment of the
receipt, Hence in 1875, by a mcasure intraduced by Siv John
Lubbock but commonly known as Lopes” Act?, it was made
a misdenreanor, punishable with seven years' penal servitude,

" lor a clerk or servant “wilfully, and with intent to defraud,
to alter, or make a false entry? in, or omit a material partiéular
from, any account of his master’s,” An indictment for this
olicnee of talse accounting is often useful where a clerk to
whom a custoemer has paid money is suspected of stealing it,
but no morc can be actually proved than that he has never
credited the customer with the amount, If, however, his
hooks do shew correetly the sum which he ought to have in
hand, the fact of his not really having that amount, ready to
hand over, does not render the euntry a “false™ one within
this statute.

Scrvants and clerks are far from being the only persons
whose fidueiary position gives them opportunities for com-
mitting aets of dishonesty which, in the common law, werc
treated as deprived ol legal eriminality by those very circum-
stanees of trust which aggravate their moral heinousness.
We have already alluded? to the case ol an employer’s being
delrauded by some agent whose engagement has not placed
him under such a control as would render Lim a ““servant,”
and so bring him within the law of embezzlement. And a
trustee, since he has possession, and even legal ownership, of
the things he holds for his cestui gue trust, could not by
appropriating them commit any offence against the eommon
law. It altogether ignored the existence of “I'rusts, eveo for
civil purposes; not regarding a breach of trust as crcating

1 38 Viet, . 24,

* By even lilling a taximeterflayg, so as to make the meter ecase to
record. * Supra, p. 231 :
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any debt, still less any erime, A dishonest trustee thus
enjoyed in penal law an immunity as unrcasonable as the
extreme civil responsibility which equity, on the ather hand,
imposes upon even honest trustees if they prove complaisant
or unbusinesslike. ~

Happily, in recent times, a much-needed extension of the
criminal law has been cffected in these respects. Thus, as to
appropriation by agents, some limited provisions were initi-
ated so far back as 1811; and have been expanded into a
comprehensive form in the Larceny Act, 1916% This statute
renders it a misdemeanor for any person fraudulently® to
convert? to his own use, or to that of any other person, any
property—or the proceeds of any property—which he (whether
solely or jointly with some other person) has been entrusted
with:

cither (a) for, or on account of, any other persont;

or (b) in order that it, or any part of it, or any proceeds
of it, may be retained by him in safe custody®, or may be
applicd or paid or delivered by hin for any purpose or to
any person®,

Fraud is neccssary, Purc carelessness, however gross, will
not render an agent indictable; e.g. leaving the article in a
railway carriage; or a commercial braveller’s mistaking the
amount he is entitled to deduet for journeying expenscs, The
maximum punishment of this misdemeanor is higher than
that of simple larceny; being penal servitude for seven years;

U 2011)iv. Tt covers realty as well as persvnalty,

2 e, wiliully and knowingly: of. p. 239 0%

# Mere non-payment will not suffice.

3 £y, aven the enfrustor himself; 16 Cr. App. B. at- p. 1858 It is enough
that the offender mennt to reccive it for a thied person, although the en-
trustor supposed hit to be Teoeiving it on his (Lhe recipient’s) own account;
i.e. to be vendor, not vendor's sgent; €. C. . Scss. Pap. orvr 844,

8 £y furniture under a “hire and purchuse™ agreement. Not money,
unless the identical coing ave to be retnmed: 65 .J. P 143,

¢ E.g. a lodger is sent by his landlady with £1 to pay hor rates; or an
estate-agent collects a tenant’s rent: or a stockbroker receives from a client

£100 to buy Consols with; or the weekly mnoney for the alms folk is given to
the slmoner of the almshouse; or to a commission-agent gonds to sell.
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but a fine is possible!. The enactment docs not extend to
morbgages of either real or persoual property. Nor does it
extend to “trustees on any cxpress trust created by a deed
or will.” Most equitable owners must thus rely upen other
clauses?; under which a trustee of either rcal or personal
property is punishable with seven vears’ penal servitude, if,
with intent to defraud, he eonverts or appropriates to any
other purposc than that of his trust, any property which has
becn given to him on an express, trust created in writing®.
This extension of the eriminal law to the protection of mere
cquitable ownership was originally an experiment so novel
that it had to be restricted closcly. Hence no trusteet can
be thus proseeuted without the leave of the Attorney-Genceral.
and if proceedings have already been begun in any civil court
in respect of the breach of trust, the person who has taken
them must obtain the leave of that court before beginning a
criminal prosccution, Moreover, the ceriminal liahility thus
ercated Is not to prejudice any agrecmcent which the trustee
may have entered into for making good the loss eaused by
his dishonesty. So that even a bargain by him to make
vestitution in consideration of not being prosecuted, would
appear to be rendered enforceable, in spitc of the ordinary
riles as to contracts that are against public poliey, and als:}
unindictable, in spite of the ordinary rule against ““com-
pounding” a misdemeanors, A remarkable clause in the
Larceny .Act of 1861 (s, 85), applying not only to trustecs
but also to apents and many other similar fiduciary mis-
demecanants, exempts them from criminal prosecution if the
misdemeanor was first disclosed by them in the course of eivil
procecdings instituted against them by the person defrauded;

1 The statute, by a. 20:{1) ii., shinilarly punishes the misdemeanar of any
director or member or ollicer of a cerporate body who fraudalently mis-
appropriates any of the eorporate property. Tt would apply even to a director
whn held all the shares in the company.

* Larceny Act, 1916, ss. 21, 46 (1j; fullowing the Larceny Act, 1861

# Implied trusts, and Oral trusts, are thus excluded; as too Tague.

¢ g, 21 (a) and (b) & Infra, p. 250,
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but removes their privilege as to refusing to incriminate
themsclves when examined in these civil procecdings, Simi-
larly, the offenders’ disclosures in Bankruptey proceedings arc
inadmissible as evidence against them on prosecutions for
this pecutiar group of misdemeanors (¢ and 5 Geo. 5, ¢ 59,
s, 166); of. s, 43 (3} of the Larceny Act, 1916.

Tre Forms oF THRFT

It may bc convenient, at this stage, to summarise the
chief results which, step® by step, we have arrived at, in
diseussing the historical development of the English law of
theft. Four lcading classes of cases must be carcfully dis-
tinguished:

1. The owner gives up no rights at all; and the article is
taken entircly without his consent. This clearly is Larceny.

2, The owner gives up physical possession {i.e. ** custody ™),
though retaining legal possession; and then the eustodian
appropriates. This is Larceny, ¢ven at common law.,

3. The owncr gives up hoth physical and legal possession;
and then the possessor appropriates, Here:

(i) If posscssion were obtained animo furandi, then the
fraud vitiates the consent, and there is a **Larceny
by a trick.” E.g. a plough is borrowed with intent
to steal it: or a sovereign is handed to a cabman,
who knows it has been given in mistake for a shilling.

(ii) If possession were obtained bond fide, then the sub-
sequent appropriation is no crime at common law.

But by statute, even if posscssion were obtained bond

fide, vet if it had been obtained
(@) by a clerk or servant, receiving for his master
from a third person, appropriation by him is an
Embezzlement;
(5) by a bailee who is to dcliver up the specifie
article, appropriation by him is a Larceny, under
statute;

X1v] Definitions of Theft 239

(¢c) by an agent who comes within the Larceny Act,
1916, appropriation by him is a misdemeanor of
Fraudulent Conversion,

4, The owner gives up hot only physical and legal posses-
gion, but also ownership. This cannot be a Larceny (either at
common law or by statute), or an Embezzlement. But it
may be the misdemeanor of an “*Obtaining by false pre-
tencesl,” or of an appropriation by an Agent® or by a
Trustee?,

Our account of the closcly allied offences of common law
larceny, statutory larvceny, “quasi-larceny,” and embezzle-
rent, will have enabled the student to appreciate Mr Justice
Wright’s criticism that “The English law of eriminal mis-
appropriation has been...cxtended piecemeal, by {ictions and
by special legislation;...and the resulting mass is at once
heterogeneous and incompletet.”” The valuable consolidating
Act of 1916% is, we may hope, a basis for a really scientific
reform such as was long ago attempted in the Parliamentary
efforts of 1878-1880 to cnact a Criminal Code. This code pro-
posed to abandon the term Larceny and to replace it by that
of “Thelt”; which it dcfined? as being —“ Fraudulently, and
without colour of right, taking or converting® to the usc of
any person anything capable of being stolen, with intent”

1 See p. 241, ¥ Supra, p. 236.

¢ Liraft Criminal Code for Jamaica, p. 110,

5 YWhich it is proposed to supplement by a like consolidaiion of the law
relating to those minor thelts that aro punishable only summarily.

¢ Heo Stephen, Hist. Cr. Law, pp. 162-168. It is instructive $0 compare
with this the definitions nf Continental oodes. talian Penal Code of 1804,
a. 402: “ To possess onesclf of a movable thing belonging to another persun,
for the purpose of deriving advantage from it, and lake it away from Lhe
place where it is, without that person’s consent.,” German Penal Code of
1870, s. 242: “To take away a movable thing which is not the taker's vwn,
from some other person, with the intention of illegally appropriating it.”
Still bricfer, though earlier, is the French definition {Code FPénal, s, T,
“Whoever has franduolently taken away & thing which does not belong to him
is guilty of theft.”

7 Fraudulent Conversion was defined by Slephen, J., as ¥ A conversion
with no elaim of vight, and with the intention to deprive the owner of his
property permanently”; 16 Cox 234,

3 Supra, p. 237,
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(inter alia) *...to permanently deprive the owner, or any per-
son having any special property or interest therein, of SI?Ch
thing or property or interest.” And things capable of blemg
stolen were made to include “all tame animals, all confined
wild animals, and all inanimate things which either are; or
may be made, movable {cxcept things growing out of 13110
earth and not worth more than a shilling).” No carrying
away was to be requived; and no changc of POSSCSSION; and
the verv act of rcndering the thing movable might suflice to
constitute a Theft.

CHAPTER XV
FALSE PRETENCES

Tne common law, as we have seen, treated Dishonesty as a
[elonicus erime only when it tock the form ol an actual wrong
Lo the owner's Possession. But it also regurded dishonesty
as sufficiently affecting the public to be made criminal,
though only in the degree of misdemcanor, whencver. an
owner had been induced to alienste his goods or money to
some knave by using any permanent Thing that was caleu-
lated to deceive, not mercly him, but people in general, The
protection of public trade scemed to require this restraint
upon the use of false weights, measures, hall-marks, or even
dice. But it was no offence to get a man to pay moeney, or
give away property, by a false Act, like shuffling genuine
cards unfairly, or telling him sore lie. When 4 got money
from ? hy pretending that € had sent him for it, Lord Holt
grimly asked, “Shall we indict a man for making a fool ol
another?” and bade the prosecutor te have recourse to a
civil action®, But a statutory provision for the punishment
of mere private eheating was made in 1757; and is lollowed
in the Larceny Act of 1916, under which it is an indictable
misdemeanor to? obtain from any person by any lalsc pre-
tence any chattel, money, or valuable security, with intent
to defraud.

Under this enactment five points arise for our considera-
tion: (1) the Right obtained, (2) the Thing which Is the
subjcet-matter of that vight, (3) the Pretence, (4) its Effect,
and (3] the Intent,

(1) The Righi. 'The offenee before us is committed when
persons get goods dishonestly by fraudulently inducing the
owner to make over to them at once the immediate ownership

1 Suprw, pp. 182-184. :
2 feg. v, Joaes, 1 8ulk. 379, CL Ree v, Whemley, 1 W, Bl 273 (k. 8. €. 2).
3 g 32000

K i)
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in those goods, Indced it is now established! .that‘ it is
sufficient if the deliveror, without giving owncrship, gives a
power to pass the ownership. For a purchaser, buying under
this power, will buy by authority of the owner.

We have alrcady seen that for such persons the law_of
larceny provides no punishment. Sometimes, however, where
frauds of this kind are attcmpted, they do unexpectet}ly
turn out to be larcenies, because of some legal difliculty which
has prevented the ownership from actually passing. One §uch
difficulty may be that the deceit, which has been pt:actmf:d,
related to facts so fundamental to the intended alicnation
that error as to them will render the transaction absolutely
null and void, and thus prevent the supposed alienation from
elfecting any transfer of ownership at all. 4, for instance,
may obtain goods from B by personating C; or A may pur-
chase goods from B on his own account, but with a sef:ret
intention never to pay for them?. In such cases the carrying-
off of the goods will, as we have seen, amount to “larceny by
a trick,” But wherever the alienation is not thus utterly
void from the outset, there will be no larceny. And, ir} the
great majority of cases of fraudulent obtaining, the fraud
docs not relate to a fundamental fact, but to some merely
extraneous one, errors as to which do not render the trans-
action void but only voidable®. Ownership therelore passes
in such cases, notwithstanding the false pretence; though the
defrauded owner has a right to rescind the alienation and to
cause the property to revest in him. Yet, cven sh(?uld he do
s0, this revesting will have no rctrospective operatl.on on the
thiefs criminal lizbility ; and thus will not convert his condflct
into a larcenous taking?, Moreover even this right to rescind

1 Folbes v, King, L. R. [182371 K. B. 282; Wﬁ:’t‘ehqm EBrothers v. :Darz,a{o(}}:,
L. R, [1811]1 K. B. 483. Contrast Heap \t.‘.-’lfm'urwts 4. A,,.L, R. Lt(?l-.:]
1 K. B. 577; power merely to pass to a sperimerl perzon who does nod exist,

T Jrex v. Gilbert, 1 Moody 183 (K. 8. C. 3531 )

3 Anson on Contract, ch. vL as. 1, 2, 3; Pullock on Contract, ch, (X, pb 113

sllock and Wright on Posscssion, p. 100,

PU‘HT’S:: z‘t\-':ills., Jf in Beg, v Clarence, 22 Q) B Dy at pu 27,
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and revest will be extinguished if, before it has been exercised,
the thief should disposc of the goods for valuable considera-
tion to some innocent! purchaser; and, against such a pur-
chaser, even an ultimate conviction of the offender will not
suffice to revive the original owner’s rights2,

Another cause which may similarly defeat an intended
alicnation, and prevent ownership from passing, is that the
person who attempted to alienate had not the legal power to
do so. Thus if a man tries to obtain the property in goods
by a fraud practised, not upon the owner himself, but upon
his servant, and if that servant had only a limited authority
to dispose of these goods, and one too limited to cover the
transaction in question, then the carrying them off will be
a larceny®. Hence, as a postmaster receives from London
specific instructions for all “money orders” (unlike mere
““postal orders”} which he ought to cash, the money he pays
on a forged money order is taken from him by a larceny.
But, on the other hand, money paid by him on a forged
*postal order” (with regard to which he reecives no specific
instructions), would become the property of the payce, and
accordingly would be obtained by false pretences, and not
by a larceny. (The general extent of the authority of Post
Oflice servants to part with the moneys of the Postmaster-
General has not yet been precisely settled; e.g. it is uocertain
whether it covers payments made by them by spontaneous
mistake®} And as every hank cashicr has a full and general
authority to part with the moncy entrusted to him by his
emplover for the purposes of business, it follows that any
coins paid hy him in cashing a forged cheque become the
property of the recipient. The latter, therefore, obtains them
by false pretences and does not commit lareeny.

It is not essential that the right obtained should be that

1 And the purchaser wili not have to prove his inuocence; the owner must
disprove it.

? Bale of Goods Act, 1893 (56 and 57 Vict, o. 71, 4. 24 (2)).

B Reg. v, Stewart, 1 Cox 174

1 Reg. v. Middiefon, L. R, 20 C R, 38 (K. 8. (. 2(6),

62
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of a full ownership. It conscquently appears to be sullicient
for this offence that the victim is deprived of his whole® inde-
feasible intcrest in the thing, even though he be no more than
a bailee®. Iepce the owner himsell may be convicted of
obtaining the thing from his bailee by false pretences®, But
apparently the offence cannot be committed by obtaining
a bare right, without delivery (either actual or constructive).
But manual possession is unnecessary; transfer of eontrol
suffices; of. p. 254, Yet there is no decision, or even dictum,
that would support an indictment for obtaining hy false
pretences when there has been no delivery. But so long as
there has been a delivery, it is not necessary that it should
have been made to the same person who made the falsc
pretence. For s. 82 of the Larceny Act, 1916, makes it
sufficient, if the prisoner’s pretence has caused a delivery or
payment either to himself or *‘to any other person,” whether
for the prisoner’s own use or anyone else’s,

But in false pretences, just as in larceny, there must be an
intention to deprive the injured owner of his whole interest
(or of a right to divest that whole interest), and not mercly
to deprive him of the temporary use of his intercst. Thus to
obtain by fraud the loan of a horse for a day’s ride does not
come within the statute?. Objection has consequently been
taken to the ruling in Reg. v. Boulton®>—where a conviction
was upheld for obtaining a railway ticket by false pretences
—on the ground that the railway ticket is to be restored to
the Company when the journey is over, and therefore that a
full criminal “obtaining” of the property in it never took
place. But surcly a person who, on abandoning his idea of
making the journey, destroys his ticket, does not infringe any

! Obtaining an undivided share with him does not suftice; D. and B, 348.

2 Cf, po 197 supra.

3 Rey. v. Martin, 8 Ad. and E. at pp. 485, 488,

¢ Rog. v, Kilham, L. B, 1 G L R, 261 (K. 8. € 243), Cf. p. 211 auprz.
A so-calied “loan™ of moncy is not a commodatim but a mufunm, and 50
does paes the entire ownership.

¢ 1 Den. 508; followed in Rex v, Chapman, + Cr. App. R, 270

i Belats r
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right of the railway company, If so, their only right must be
a merely contractual one, against him alone, (viz. a right that,
if he should actually take the journcy, he will givé up the
ticket to them); and not a right of ownership in the ticket
itseif,

{2) The Thing., What we have just said suffices to shew
that the lcgal distinetion between larceny and a mere ob-
taining by false pretences is often hard to trace. The two
offences being so closely akin, it is not surprising that, the
technicalities of the older one-—as, for instance, with regard
to the subject-matters capable of being stolen—should have
affected even the more modern of the two. Thus an indict-
ment for obtaining by false pretences will not lie unless the
thing obtained were either {1} money or (2} a valuable secur-
ity, or else {8) such a chattel as was a subject of larceny at
commeon lawl, Thus the offence does not include a fraudulent
obtaining of real property, or of anything “savouring ™ of the
realty?, or of those chattels which are considered as of in-
suflicient value for larceny (e.g. dogs); yet a railway ticket, in
spite of its being cvidence of a mere chose in action (supra,
p- 202), may be the subject of an indictment for obtaining it
by false pretencesd. So, again, if what was obtained by the
false pretence were not a Thing at all, but only the enjoyment
of lodgings* or an Act of service, the offence is not committed;
as where 2 man securcs a ride in a train by saving, “T am a
season-ticket holder.” (It may, however, be noted that under
the London Cab Act, 1896% it is a specilic petty offence,
punishable on summary conviction, to hire a cab én London
with intent to avoid payment of the lawlul fare. And the
Larceny Act, 1916, by s. 32, makes it an indictable misde-
meanor to procure by falsc pretences the execution of any
valuable sceurity.) )

1 Supra, pp. 198204
> Rey. v. Pinchbeck, C. C. C. Bess, Pap, oxxmm. 205 (K, 8. (. 355); Rey. v.
Rohinson, Bell 35 (K. 8. €. 357} :

3 Reg. v, Boulton, supre, p. 241 n.

t 17 Cr. App. R, 162, 5 58 and 60 Viet, 0. 27,
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{8) The Pretence. The false representation may operate
either by fear of detriment or by hope of benefit. It may he
made expressly in words (either written?! or spoken); but it
is quite sufficient that it can be even implied from them, or
from mere silent conduet. But the words or the conduct must
be fairly capable of conveying the false neaning; and must
morcover have been intended? to convey it. (Yet in a com-
mercial court it would be no defence to say “I never meant
that construction to be put on my words.”) Thus for a mere
huckster to give an order for goods to an extent so great that
only a man in a very large way of business could require them,
may amount to a false pretence; and so may the packing up
of goods made by yourself in wrappers closely resembling
those used by some well-known firm of manufacturerss,
Again, without any dcceptive words at all, the mere act of
wearing a cap and gown, in a University town, may be enough
to constitute a representation that you are a member of its
University®. Similarly, quite apart from the use of any words
asserting the genuinencss of the article, there would be a
falsc representation in passing a note of a wound-up hank;
or, again, in offcring for sale a sparrow painted as a canary
(such as the late Lord Justice Mathew described to be a
“gaol-bird "),

The pretence must relate to some fact that is either past
or present. A statement purely alfceting the future will not
cuffice. ¥or all future events are obviously matters of con-
jecture, upon which every person should exercise his own

1 Tyen writlen words must be construed by the jury, not the judge.

¢ As where a hawker of rings announces them as *“all marked™ meaning
jris hoarvers to understand “hall-marked.”” Or where a man at Tottenham,
who had served three terma of penal gervitude, set up a3 a builder, and
{with literal truth yet with intentional deceit) headed his letter-paper:
“Employed fourteen years in Government work.”

® To use a false name in order to defraud by denying your identity is
sndictable; but not if used merely to eonceal identity, e.g. a trade name or
stage-name, 4 Rex v, Barnard, 7 C. and P, 784 (K. 8. C. 333).

¢ Qrin offering, for sale, stolen goods; Re Pinfer, 17 Cox 498, . 17C. B,

N. 9. 723. But none in merely overcharging, where theze is ao fixed priee;
13 Cr. App. B. 170, As to vendors who concoal incumbrances, see p, 541 infra.
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judgment, If the buyer says, “Send me the meat and I will
pay to-morrow,” it is for the butcher to determine whether
he will part with the meat on the strength of this promise.
If, therefore, the customer fails to fulfil his promise, the
butcher cannot prosecute him for obtaining the meat by false
pretences, but ean only sue him i a civil action to recover
the price of it. In like manner, to horrow money under the
pretence that you will use it in paying your rent, is not an
obtaining by such a false pretence as will come within the
statute. This distinction between Present and Future is,
however, now being undermined by the principle that repre-
sentations, which do not expressly mention anything but the
futurc, may nevertheless imply a representation about the
present; viz. a representation that the existing state of affairs
is such that, in the ordinary course of cvents, the future
oceurrence mentioned will take place. Thus it has been held
that sending the half of a bank-notc, along with an order for
goods, is not merely a promise that on a subsequent oceasion
the other half shall be sent, but implies also a representation
that at the present time the sender alrcady possesses that
other half!, Similarly the familiar act of drawing a eheque
_a document which on the face of it is only a command of
a future act—is held? to imply at least threc statemcnts
about the present:

(1) That the drawer has an account with that bank;

(2) That he has authority to draw on it for that amount;

{8) That the cheque, as drawn, is a wvalid order for the
payment of that amount (1.e. that the prescnt state
of affairs is such that, in the ordinary course of events,

1 Reg. v, Murphy, Ir. Rep. 10 C. L. 508 {K. 8. C. 338). “I will deliver
the article™ may thus involve representalions that “I am now in a position
to be then able to deliver it,” and that “'I now intend to defiver it,” Cf,
I.. R. [1896] A. C. at p. 28+

2 Rey, v. Hazelion, T, R 2 0.0 R 134 (K. 8. C. 3368), The doctrine
probably applies even to posi-dated cheques, But in Australia (13 N. 8. W.
410) and Canada (11 Can. Cr. Ca. 270) they are held to be merely ropresenta-
tions about the Future
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the cheque will on its future presentment he duly
honoured).

It may be well to point out, however, that it does not
imply any representation that the drawer now has money in
this bank to the amount drawn for; inasmuch as he ma¥ well
have authority to overdraw, or may intend to pay in (before
the cheque can be presented) sufficient money to meet it

It has sometimes been suggested that when a man orders
a meal at a restaurant he impliedly makes a representation
as to his present ability, and present intention, to pay for it.
But to treat every order for goods as if it impliedly contained
the words, “I can pay,” would render it dangerously easy
for disappointed creditors to call in the law of False Pre-
tences to the assistance of the law of Debt. Accordingly it is
now settled? that the penniless man, who orders and eats a
meal at a restaurant, docs not thereby make any implied
false statcment about ihe present. But though his deceit
relates only to the future, it is encugh te constitute an “ob-
taining credit by fraud in incurring a liability” (which is a
specific statutory misdemeanor under the Debtors Act, 1869%);
although the credit given by the innkeeper was to last only
until the end of the meal.

Where it is by the joint operation of scveral representa-
tions, that the prisoner has induced the owner to part with
his property, the offence may bhe committed, even although
some of them were mere promises about the future, if any
one representation was as to a present fact. In other words, it
is sufficient that the false representation of present fact was
cssential to the transaction; even though it alone would not
have been enough to induce the owner to part with his

1 That the eovenants for title in & conveyance of really imply no indiet-
able pretence, gee Reg, v, Marrioft (The Times, Ang. 10, 1863).

? Jey. v. Jones, L. R. [1808]1 Q. B. 119.

5 32 and 33 Viel. ¢ 62, 6. 15, Tta maximum punisliment is only a yoar’s
imprisonment, with hard lahour. This enactouent iz useful where there is
vither {1} a “frand™ which is not a ““false pretence,” eq by mere reticenee,
as in Keg. v. Jones, or (2} “eredit” not on alienation, but on a builment, or
for services, or for lodgings.
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property. Thus il a married man rcpresents himself as un-
married, and proposes marriage to a woman, and thereupon
obtains money from her for the pretended purpose of fur-
nishing their house, he may be convieted of cbtaining this
money by false preteneesl.

Again, even in the case of statements which clearly relate
only to the present, it is often hard to say whether they are
statements as to actual Facts or merely as to matters of
Opinion; as in the case of a vendor's exaggerated eulogies of
his wares. For in English law, as in Roman?, the license of
trade has established as to “dealers’ talk ™ the lax rule that
“ Simplex commendatio non obligat.” In all bargaining there
is usually a conflict between the two parties, in commercial
skill and general experience; and it would be perilous to
employ the criminal law to regulate this conilict. For a man
to represent himself as having “a good business,” when he
carries on no husiness at all, is clcarly a false statement of a
definite Fact. But a similar representation made by a man
who has a business, however poor a one, will generally be a
mere matter of Opinion® A seller’s misrepresentation of the
weight of a sack of corn will coneern mere matter of opinion,
if the salc is for a lump sum; but will concern a fact so
fundamental as to render it indictable, if the sale is by weight?,
In the same way, to falsely represent an artiele as being silver
—or to represent a chain as being of 15 earat gold, when it is
really only 6 carat®—is a false pretenec of fact; the real
article being diffcrent in subsiance from the pretended article,
Yet to represent plated spoons as being ““equal to Elkington’s
A,” has been held to be only exaggerated praise, a mere
puffing®; inasmuch as the person deccived did get plated

1 Regq. v. Jennigon, Lo and C. 157 (I, 5, C. 324).

2 Justinian’s PHgest, 1v. 3. 37; of. Benjamin on Sales, 1. ii. 1.

8 Reg, v. Willinmson, 11 Cox 328, Yet contrast Heg. v. Cooper, L. R.
2Q. B. D 510 (K. 8, (. 333} % Reg, v. IMdgway, 3 F. and F, 858,

5 Reg. v. Ardley, L. R. 1 C. C, R. 301 (K. 8. C. 331).

% In mercantile law, statements of QQuality may be (1) mere ©Puffing,”
{2) Representations inducing a coniract, (3} Estoppels, (+) Warrantics, (5)
Integral Terng of & contract, or (6) Conditions Precedent,
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spoons, differing only in value from what he had heen led to
expecetl, '

It scems? that even mere states of mind are to be regarded
as “Facts” within the definition of the offence; so that an,
indictment will lie against a man for obtaining goods by &
false statement of his present intention to do a given future
act. In Reg. v. Gordon®, Mr Justice Wills inclined to think
that such a merely mental fact would suffice. This accords
with the cclebrated dictum of Lord Bowen that “the state
of 2 man’s mind is just as much a fact as the state of hig
digestion®.” But if such expressions of Intention are to bhe
recognised as sufficient pretences, it will often be hard to
distinguish betwcen them and mere Promiscs, which (as we
have seen®) are not sufficient.

(4) The Effect. The change of ownership must not merely
have been preceded by a false pretence, but also have been
actually caused by it, wholly or at any rate? in material part.
The counsel for the crown should not omit to put an express
question as to this”. When a shopkceper is actually delivering
goods on credit to 4, no offence is created if .4 should fhen
say faiscly, “I am the Farl of Z%” Nor if the buyer of a
sham gem relied, not on the seller's false assurance but on

L Reg. v. Bryan, D. and B. 263 (K, 8. (. 328),

* Cf. Rex v. Bancroft, 3 Cr. App. R. 16; and see p- 302 tnfra. To Hunt
v. Baltershy (The Times, April 16, 1920)  railway-servant ohtained *for the
use of my wife™ a privilege-ticket to which he was entitled for his wife but
not for any one else. A Divisional Court held that there was a criminal false
pretence, Lord Reading, L.C.T,, said that the man had “the trtention in his
mind, at that time, to use the ticket for a person other than his wife. It
was & false statement that he wanted the ticket for his wife,” Avory, J.,
said “The false pretence was a prelence that the man boni fide required the
ticket for his wife. Leaving out sny intention, that was tis false pretence of
an existing fact.”

¢ L. R. 23 Q. B. . 354 (K, 8. C. 328). Cf. Beg. v. Jones {6 Cox 4T} and

?l;g g)emarke of Hawkins, J., in Reg. v. Pocketi (The Times, Moy 14 and 18,
4 L. R. 29 Ch. D 483; of. Angus v. Clifford, L. I (182172 Ch, D. at p, 470.
i Sapra. po 247, 5 D, and B. 578.
? For the actuation should be proved by direet evidence, not by mere
inference from busincss-ways; Rex v. Dargue, 6 Or. App. R, 261,
5 Cf. Reg. v, Martin, 1 ¥. and F, 501 (K. 8. (. 339)
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the (incorrect) repott of a jeweller whom he consulted. Simi-
larly, if a false representation had been actually made by the
prisoner to the prosecutor’s agents, but the agents never
communicated it to the principal before he parted with his
goods (so that it was not by it that he was led to act), there
must be an aequittal. The same principle applies wherever
the pretence did not in fact deceive the person to whom it
was made; as in the frequent instances where, on the advice
of the police, the recipients of a begging letter send money. to
the writer of it, in order to expose him. (In such cases,
however, the prisoner may nevertheless be guilty of an At-
tempt to obtain by false pretences—which is (supra, p. 84)
a common law misdemeanor.) If, however, the person was in
fact actuated by the false pretence, it does not matter how
credulous or how carcless he may Lave been in accepting it;
as where the defrauder professed to have the magical power
of bringing back a missing person “*over hedges and ditchesl.”

Even, however, where there is a causal connexion bebween
the pretence and the obtaining, the law will refuse to take
cognisance of this causation if it be too remote?, But mere
lapse of time does not necessarily amount to remotencss.
And if the dclivery of the article obtained was the objeet and
aim of the false pretence?, there will be a sufficiently dircet
connexion between the pretence and the obtaining, even
though what was obtained immediately by the false pretence
was not the delivery but merely a contract, the ultimate
execution of which produced the delivery® And this, cven
though the thing delivered was not in existence at the timce
of the pretencef. In the case of races, if a competitor, by
making a false statement of his previous performances, obtain
an undue allowanee in a handicap, and thereby win a prize,

Eeg. v. Ghles, L. and €. 502,
Cf. supra, p. 8L
Even if there was no express request for the article, the jury may still
find that there was an implied cne.
4 Rex v. Moreton, 8 Cr. App. B, 214,
8 Reg. v. Martin, L. B, 1 C. C_ R. 56 (K. 8. C. 344}

1
L]
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such a false pretence will not be too remote frem the obtaining
of the prize to be jndictable!. Had he not won the prize, the
running the race would siill have been indictable as an
attempt to obtain the prize by false pretences; though merecly
entering for the race, without running, would probably have
been too remote an act to constitute even an attempt.

(8) The Intent. It is not cnough that the falsc pretence
did obtain the thing, it must have been made with the pur-
pose of obtaining, and of obtaining by Defrauding (c.g. not
simply to rescue your own chattel from a wrongful pesscssor,
or to get it as a joke and then promptly return it, or to hold
it as security for a genuine dcbt). And it must moreover
have becn made, not by honest mistake, but with knowledge
of (or perhaps® recklessness about) its falsity®; e.g. not merely
by carelessly sighing a paper without reading it- The offender’s
mere intention uitimately to make good the loss if he can,
does not displace Fraud?.

Although the statutory offence of obtaining by false pre-
tences is, as we have seen, only a misdemeanor, it is punish-
able as sevcrely as petty larceny: viz. with penal servitude
for not more than five ycars or less than three, or imyprison-
ment, with or without hard labour, for not more than two
years or (unlike larceny) with a fineb, After the famous
Tichborne case, an Act was passed (37 and 38 Vict. e 36)
making false personation, for the purpose of obtaining cither
personal or real property (whether the property be actually
obtained or not), a felony, punishable with penal servitude
for life. An applicant for a policy of life insurance has heen

! Reg. v. Button, T, B [1900} 2 Q. B. 597 (K. 8. C. 342). Sce p. 541 infra.

2 Xg eriminal court has, as yet, decided this: but see T., R. [1584]19 A. G
ab p. 203, and L. R. [1889] 11 A C alp. 374 Tn a civil setion of Deceit
recklossness docs suffice; see I B, 4 H. L. at p. 79, and 14 A. C. at . 368,

% Quch knowledge iz primd fucie evidenee of intent to defrand,

& Fen if it be likely that he ultimately will be able; 22 Cox, 624, Bee
Beg. v. Nayfor, LR 1C G R4 of. 25 Cox 145, Lord Darling has expressed
the opinjon that an indictment would lie for defranding even an intending
criminal; a8 by selling him, fur & poison, & harmless drug; 63 J. B 790,

5 Larcumy Act, 1916, ss. 32, a7 (1), 37 (D uh
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known to send for the medical examination another and
healthier man to personate him.

On an indictment for false pretences, a prisoner may now
be convicted—and convicted of that very misdemcanor—
even though his offence be shewn to have really constituted
a lar‘ceny ; whilst on an indictment for lareeny he may be
convicted of false pretencesl. The subtle distinctions between
the two crimes have thus lost much of their practical im-
portance.

A .restitution order® may be had against the actual offender.
or his wald fide sub-purchaser, by any prosecutor who ha;
actually become again the owner, i.e. who has legally
rescinded the transfer. But the Sale of Goods Act, 1598 (5}}
and 57 Viet, e, 71, 5. 24), provides that convietion for frauds
not amounting ta larceny shall not3 produce such a revesting
as to defeat intermcdiate bond fide sales. Hence the courts
are chary of granting restitution orders in cases of false pre-
tences, for fear there may have been such a sale.

THE RECEIVING OF STOLEN PROPERTY

Having now completed eur view of the various crimes by
which an owner may be dishonestly deprived of his chattels
we may supplement it by an account of a crime that is Iikel3;
to be committed in the course of the subsequent disposition
of that property.

At common law the receiving of stolen goods with know-
ledge that they had been stolen was a mere misdemeanor,
It was necessary that a larceny of the goods should have bccri
committed; yet the receiver was not indictable as an accessory
after the fact te this larceny (unless the receiving in sore
way assisted the thief’s escape from justice), because it was

t Infra, pp. 469-470.

2 Supra, pp. 224-227,

2 P u a 30 1
; I(;f.—l‘d.ru,n} Act, 1816, & 45 ({2), Bat if, though the conviction were
or 'a,Ia?_Pret311ces, the evidence established Larceny, the ownership does
revest; 63 J. P, 729; so a restitution order can be made.
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not the thief, but only the goods, that he reccived, Sub.
sequently, however, by various statutes (whose provisiong
are now comprised in the Larceny Act, 19161}, the scope of
the offence was greatly widened; by cxtending it to caseg
where the original act of dishonesty was a stealing or gh.
t{tining of the property “in any way whatsoever under
eircumstances which amounted to felony or misdemeanor.”
As to receiving the proceeds of a non-indictable theft, see the
Ack of 1861, infra, p. 256,

The olfence thus consists of “recciving? stolen goods?
knowing them to have been stolen.” "This involves thre.;
points for consideration: (1) the recciving, (2} the thing
reeeived, (8) the guilty knowledge.

. (1) There must have been some act of “receiving™; which
involves a change of possession, Tt must therefore be shewn
that the prisoner took the goods into his possession, actual
or ?onstructive. This cannot be the case so long as the
original thicf retains exclusive possession of them (though
there may well be an amicable joint possession by a rcceiver
and a thief together). But, as in all cases of possession, a
person may “reccive” without himself taking part in any
Physmal act of reccipt. Aecordingly if stolen goods are de-
livered to the prisoner’s servant, or wifc, in his absence, but
he afterwards does somc act that Implies an acceptance of
the goods—as by removing them to some other part of his
premises, or by striking a bargain about them with the
thi(;f"—he will then (though not ill then) beecome himself
a "1'"eceive1'” of them. The mere fact that stolen jewels
arc in a man’s house does not make his wife a constructive
pessessor of fhem; it is not as if she were wearing them?®.

s 3310
] 2 For any purpose, even mere temporary cuslody or carcving. PBub an
t;lmoce‘nt @im LXCUSCE; g, o restore the woods to the owner, Oli:tO cotrap
the thief. As to goods stolen abroad, see B. 420 infra. ’

* Not the mere proceeds of stolen gowda; 6 Cr. App. R 112,

i __L’ﬂg. v. Wowdward, I, and €. 192 (KL & O Sua). )

B Bee £\ C. (! Bess, Pup, cL. 205,
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(2) It is also necessary that the goods received should
have already been stolen!, anteccdently to the act of
receiving. Ilencc a man cannot become a rceciver of
stolen goods by himself committing the act of stealing them.
Moreover, the character of being “stolen goods” is only a
temporary one, Ior if, after being stolen, the goods happen to
return into the possession (actual or even constructive) of
their owner, such a return will deprive them of the character
of stolen property; so that there will not be any crime in
subsequently receiving them. This rule often defeats measures
which have been taken by an owner, alter detecting a
theft, in hopes of entrapping and puunishing some expected
receiver,

(8) Finally, the prisoner must have received the stolen
goods with knowledge then® of their having been stolen {not
kiowledge obtained mercly after taking possession). Such
knowledge may be presumed, primd fucie, if he knew of
circumistances so suspicious as to convince any reasonable
man that the goods had been stolen—e.g. when an unlikely
vendor offers them for an unlikely price at an unlikely hour®.
ITis subsequent conduet may be evidence of such knowledge:
e.g. his hiding the goods, or sclling them surreptitiously
and over-cheaply, or making no written entry of having
bhought them.

As to the punishment of receivers, the main provisions of
the Larceny Acts, 1861 and 19186, are as follows:

1. If the original stealing or obtaining was a felony, the
receiver is guilty of a felony, The maximum punishment is
fourtecen years’ penal servitude; a boy under sixteen may,

1 As to proof of the theft, sce flex v. Sbarra, 13 Cr. App. R 118

i flax v, Johnsom, 6 Cr. App. R. 218, Retaining is not Reeciving,

3 Actual ecrfeinty is not necessary:; 1 F, and F. 663, Wills” Cireumstantiol
Fridence, p. 76; L. 1. [18921 AL 0, 287, Bubnegligence {or even Recklessness)
in not realising their having been stolen will not eveate gnilt: he must have
ghut his eyes wilfally to facts from which ordinary men would realize it
cleatiy; cf. 11 Or, App. R, 2; and ©, (4 (L Sess, Pap. cxovirn 232, See p. 362
infre ws to statntory evidonce of Knowledge.
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CIIAPTER XVI
FORGERY

Tue verb “to forge,” which originally meant simply “to
make,” acquired early, even before the time of Shakespeare,
the special sense of making deceitfullyl. (The cognate verb
“to fabricate” has passed through a similar development.)
Forgery, accordingly, is the olfence of “making a false docu-
ment in order that it may be used as.genuine?,” or, similarly,
of counterfeiting certain scals or dies or the impressions of
them; with an unlawful intent.

Though at first sight this might scem a crime not likcly
to be prevalent except in an age of commercial activity, yet
it had already become quite a common offence in England as
carly as the fourteenth century. And it was not regarded as
a heinous one. Thus a man who had forged a conveyanec of
lands in the name of a deceased person was merely fined
13s, 4d.? For the common law treated it only as a misde-
meanor, punishable with fine and imprisonment. But, in
proportion as the increase of education and the development
of commcree multiplicd the opportunities for committing
acts of forgery, it became necessary to restrain heinous ones
by more stringent penalties, Accordingly, by a succession of
statutes, now consolidated in the Forgery Act, 1913 (3 and
4 Geo, V. c. 27), many classes of instruments have been
covered with a special protcetion, by making the forging of
any of them a felony. Morcover, this statute rc-enacts a
comprehensive provision (s. 7), making it a felony punishable
with fourtcen years’ penal servitude, to obiain money or
property (or even endeavour to obtain it} by “any forged
instrument whatsoever, with intent to defraud.” Accordingly

L Bee Dr Murray’s English Defctz'omry.
1 3 and 4 Geo, V. e, 27, 8. 1(1); Stephen, Hist, Cr. Law, 1. 180-188,
? Keatish Lyre of 1313, p. Ixxi; of. Mr Pike's Y. B, 20 Edw. II1. p. L

K o
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to send even a false telegram, or tamper with a postmark,
with the view of wronglully obtaining money thereby, will
he a felony

W must consider (1) the Document, (2) the Falsity, (3) the
Making, (4) the Intent.

(1) The words “Document,” or * Instrument,” will® cover
any writing the falsification whereof can prejudice any per-
son3. Accordingly the forgery of very many instruments not
comprised in the definitions of any of the numecrous statutory
felonics is punishable; for instance, certilicates of Iloly Orders,
theatre tickets!, and ordinary unsealed written contracts.
Thus not only deeds and similar important instruments are
protected by the law of Forgery, but also mere letters of
recommendation by which employment or other pecuniary
advantage is sought, or certificates of identity for obtaining
a passport®. A letter to a man who really owed money to the
forger, falscly purporting to be written by his employer and
urging him to pay the debt promptly, has becn held a suflicient
document®. And so is a mere letter to a gaoler, requcsting
lcave to confer with a prisoner but falsely purporting to be
written by his solicitor?. *“It is immaterial in what language
the document is expresscd; or in what place, within or without
the King's dominions, it is expressed to take cifcets.”

Yet a picture is not a document. Hence it is no forgery to
put on a picture the falsc signaturc of some famous painter;
for the painter’s signaturc gives no legal efficacy?, but is a
mere identificatory mark. The imitation of any trademark,

T Reg. v. Riley, L. R [1898] 1 Q. B. 309 (K. 8. C. 178}

& Here the two words are synonymous (Rex v. Cade, I, R. [1814] 2 K. B.
209): but “ Tostrument™ iy sometimes narrowed to snch doeuments as affeck
legal rights. As lo incheate documents, see L. R, 7 Q. B. D. 79. .

% I.e by prejudicing him in any “business relation”; even though it
one not enforeeable lerally, e.g. a bet.

« Reg. v. Beunert, C. (. C. Sesa, Pap.vxxnn 04,

5 Rog. v. Barrow, C. C. C. Sess. Pap. c. 644

6 Ree v, Parber, 74 J. P, 208, CL Fex v. James (Times, Jan, 16, 1897)bo

T fex v, Bareett, O, C, (L Sess, Pap., cxxx. 797,

8 Forgery Act, 1813, = 1 (da).

% Reg. v. Closs, L. and B. 460 (K. 8. C. 184).
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accordingly, was not a forgery, until specifically made a mis-

Flemeanor by statutel, Similarly, when a mari pays his bill

I a shop with a bank-note and some sovereigns, althouoh
he would commil a forgery if he were to put on the back tt’)f

the note the name of some well-known capitalist, vet there

would be no forgery in his seratching the same name on the

sovereigns., ' :

So, again, whilst it is forgery to Tabricate a postage-stamp
for actual use, or to eradicate from a used stamp the Post
Office’s cancelling marks, it is not a commeon-law forgery to
make what purports to be an alveady-used stamp, for sale
as a curiosity; but it is forgery by the Stamp Act®,

(2) A document is a *“false” one, whenever the forgery
causes it to have an effect which the person exceuting it
does not desire to produce, or an effcet which (thourrli ke
does desire to produce it) he cannot legally produce, Ar?cord-
ingly an instrument is not a forgery when it merely contains
statements which are false, but only when it falseli’ purports
to be itscll that which it is not®. Hence a convevance which
contains false recitals, or exaggerates the price ﬂpaid, is not
rendered thereby a forgery. A telegram to a newspaper is
forged if it is sent falsely in the official reporter's name;
but not if it merely scnds untrue news®. Thus a forgery i;
a decument which not only tclls a lie, but tells a lie about
itself. The commonest case is where it ** purports to be made
by or on bchalf of a person who did not make it nor
autherise its making®,”

Again, an instrument’s mis-statement of the time or place
of making it, will rendcr it false if that time or Place be
matcrial® to its operation (and, similarly, too, will the mis-
statement of any distinguishing mark—like the number on
a debenture—which identifies the instrument). So the fraudu-

! See, now, the Merchandise Marks Aet, 1887 (50 and 51 Viet. ¢, 28)

? Sec 9 Cr App. R. 195; Ker v. Jeffreys, C, C. C. Scas. Pa

: H Loeffreys, G UL G Bess, L CXY. N
* Bey. v. Ritson, L. R. 1 C. C R, 200 (K. & C. 188) B oxy. 515
¢ Rex v, Horner, 14 J, P, 214,

¢ Ibid. E.g. In a railway-ticket,

& Forgery Act, 1913, 8. 1(2),

172
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lent antcdating of a cheque is forgery. And if a telegraph
clerk, immediately on hearing the result of a race, despatches
to a bookmaker a telegram backing the winning horse, and
purporting to have been handed in at the post office before
the race was run—i.e, in time to make & genuine bet—he
commmits a forgeryl, Again, a person, to whom a merely
limited authority to act as agent has heen given, may eommit
forgery by excceding this authority. Thus if a servant, to
whom £2 are duc for wages, receives from his employers a
cheque in his own favour, duly signed but with the amount
left blank, and is teld to [ill it up for the £2, he will become
guilty of forgery if he {ills it up for £3% But it is otherwise
if the agent has a gentral authority; or if, though he has
merely a limited authority, he makes only such a document
as comes within the limit., Accordingly if, when a blank
signed cheque has becn entrusted to a man, with authority
to fill it up for an amount to be calculated by him, he fills
it up for that amount corrcetly, but wrongfully goes on to
cash it and to appropriate the proceeds, his crime is not a
forgery?.

A document may tell a sufficient falsehood about itself
even by mere implication. Thus falsity may be produced by
making a document in the name of an imaginary or of a
deceased person?; or even by making it in your own name
but with the intention that it shall pass as made by some
one else®, as where a man indorses a bill which was remitted
to some other person of his name, but by mistake came to
him instead®, In all these cases there is a forgery; for one
person makes a writing which represents itscll as the act of
some other person (real or fletiticus). But when a man puts
forward a document as cmanating, not from any other person,
but strictly from himsclf, it will not be rendered false by his

1 Reg. v. Riley, T. R, [180671 Q. B. 309 (K. 8, C. 179). ]

2 Reg. v, Buteman, 1 Cox 186 (K, 8, (. 191}, 3 Ibid.

1 Rex v. Lewts, Foster 116 (K, 8. €. 193); Forgery Act, 1813, 5. 1 (20}

% Forgery Act, 1913, 5. 1 (2 c). CL p. 542 infra. .
t Mead v. Young, ¢ T. B, 28 (I{. 8. C. 197); Rex v. Parkes, 2 Leach 775
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adopting an assumed name in his signature to it, for it still
is to him and no one elsc that credit is given.

(8) The act of “making” a falsc document may be com-
mitted cither (i) by affixing to it a scal or a stamp, or altering
one that is alrcady on it or (ii) by either writing, or erasing?,
in the document itself, any material words or letters or figures,
even though they do not constitute the whole of the docu-
ment but only a part of it? (e.g. the signature, or even the
crossing*, of a cheque). There may cven be a forgery by a
mere inactive omission, provided that ‘the words omitted
would have qualified the operation of those that remained;
as where an amanuensis, when taking down a will from a
testator’s dietation, frandulently omits a condition attached
to one of the legacies®. And the offence of Forgery® “may
be complete even if the document, when forged, is incomplete;;
or i1s not, or does not purport to be, such a document as would
be binding in law”—e.g. an unstamped promissory note,

A man may be guilty of forging a document cven though
no part of it was actually written by him, Thus the written
transeript of a telegraphic message, made out at the arrival
office, is made by the hand of a purcly innocent agent?, the
post oflice clerk; hut the sender of the telegram is as much
responsible for it as if he had written it with his own hand®,
Yet it is not forgery merely to use fraud {howcver gross) to
procure the excecution of a document, e.g, to get a man to
sign it by misrcpresenting to him its contents®. Such conduct,
however, is a statutory misdemeanor??, punishable with five
years’ penal servitude, And it may well be contended that

1 Cf pe 246 n. supra.
* £.g. rubbing out items in the bill at & teashop, before paying.
¥ Yorgery Act, 1913, 8 1(2a). * Forgerv Aet, 1813, 5. 1(3¢).
& 1 Hawkins P. C. p. 263. ¢ Forgery Aect, 1913, 5. 1 (34),
T Cf. p. 85 supra.
Reg. v. Riley, L. R. [1896]1 Q. B. 309 (K. 8. €. 179).

* Reg. v, Chadwick, 2 M, and R. 545,

¢ Larceny Act, 1916, 5. 32 (2): " frandulently inducing by a false pretence
the execution of a valuable scenrity,” Al instruments of title, either to
land or to gocds, are here included ae *valuable securities”; see 5. 46,

)
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in all those cascs where the deceived person—as where he s
blind or illiterate—is entitled to repudiate the instrument
as not his genuine act, the fraudulent author of this false
document is guilty of Forgery, through an innocent agent?.

If a document is not itself false in any way, the mcre fact
of putting it to a fraudulent usc will not make it a forgery.
Thus where wrappers were printed in imitation of those used
by a well-known firm, but the goods of a less famous firm
werc packed in them for sale, the mere printing of these
wrappers was held not to constitute a forgery®. (But the
actual use of them in trade would involve the erime of an
attempt to obtain money by false pretences.)

{4) It only remains to consider whether it is necessary
that the forger should have had any specilic form of mens rea
in deceitfully making the false document. At common law
it was necessary that he should intend not merely to deceive
but also to defraud® thereby—to prejudice some one by in-
duecing him to alter {or abstain from altering} his rights,
though not nceessarily to his actual peeuniary loss. But the
statute law has specified many kinds of instruments which it
makes it eriminal to forge even for the purpose of merely
deceiving, without any intention of defrauding. This, for
instance, is the case with every public documents {e.g. a
nomination paper or ballot paper for a Parliamentary or
municipal election); and thus with marriage licences and the
documents or registers of any court of justice®; with registers
{or certificates) of births, baptisms, marriages, deaths, burials,

i But as to normal mon the law is not clear. Sce Howalwn v. Webh,
L. R.[1808] 1 Ch. 1: Carlisle ¢, E. Co. v, Brogy, Tu B [1811] 1 K, B, 489;
Pollock on Contract, ch. 1x. pt. 1r, A; Kennv's Contract Cases, p. 2283,

¥ See Btephen (Dvg, Cr, Law, Art. 385} on Reg. v, Colfins, 2 M. and R. .

481, Cf. 4 American State Rep. 848.

8 Rey. v. Smith, D, and B. 566 (K. 8. (0 186).

* Reg. v. Hodgson, D. aud B. 3 (K. 8. C. 202).

® Forgery Act, 1913, s, 4 (2). Two years’ imprisonment with hard lshour
and a fine is the maximum punishment; except for those capecially important
ones whieh it ia made felony to forge.

® Ibid. 8. 3(2). Velony: seven years penal servitude,
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or cremations!; and with documents that bear a roval scal
or sign-manual® It similarly is made an offence to forge a
telegram®—e.g. to send one so signed as to purport to come
from an existing? person other than the actual sender—even
though the objeet in view be not to defraud, but mcrely to
obtain the joy of hoaxing the recipient, See p. 259 supra.

In most forgerics, however, an intention to defraud is
necessary®, Thus there is o eomprehensive provision® in the
Forgery Act, 1813, s. 4 (1), that “Forgery of any decument
which is not made felony...[by statute]...if committed with
intent {0 defraud shall be a misdemeanor; and punishable
with imprisonment with or without hard labour for any term
not exceeding two years™ and a fine, And even of thesc
forgeries that arc statutory {elonies the most common require
an intent not mecrely to deceive but to defrand: as in the
case of forping valuable securities or documents of title to
land eor to goads, or of forging deeds, wills, or bank-notes’,

At common law, it was moreover necessary that the indiet-
ment should speeily the particular person against whom this
intention to defruud had been directed, DBut it is now?
sufficient to allege in general terms an intention to defraud
—or, where mere deceit makes the forgery eriminal, to de-
ceive—without stating in the indietment, or even shewing
by the evidenee, what particular person was to suffer,

But it is not necessary that the forger should have in-
tended the defrauded person fo incur an actual pecuniary
! Forgery Act, 1013, 5 3 (2), Felony: fourteen years’ penal servitude,

® Ihid. ». 3{1). Felony: penal servitude for life,

2 Twelve months’ imprizonment.

* A merely imaginary name would not male it a forgery; nor would mere
false news in the contents,

% Hence where a servant Iost the reeeipt given to him for the price of
goods bought by him for his master, and therefore forgr&jd a0 acturate copy
of i, the forgery was held by Lord Alverstone not to be indictable (Norwich
Assizes, Jan, 1008).

& This provision practically supersedes the common-law crime. ]

F Ibid, 5. 2(1). Penal servitude for Iife. The notes of even private or

{oreign banks are included; s. 18 (1),
4 Ihid, s, 17 (2),
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detriment, Consequently a man may he fully guilty of having
farged an acceptance, slihough he may from the cutset have
truly intended to “‘take it up” before it should fall due, or
although the money which he aimed at getting by the forgery
was only a sum that was legally due! to him, The mere
existence, in the prisoncr’s mind, of this intent to defraud
will suffice, though (&) no one was in fact defrauded, and
though (b} no particular individual was aimed at in the
prisoner’s scheme?, and even though (¢) there did not in fact
exist? any one whom the scheme could have defrauded, Thus
if the person, whose signaturc has been forged as the drawer
of a cheque, has ceased to have any account at the particular
bank, this will not deprive the fergery of its {ull eriminality,
But the fraudulent intent necessary will not exist unless the
offcnder had reasorable grounds for supposing (however
wrongly} that some one or other might possibly be defrauded.
Thus it will be no forgery for a man, who is himsclf the sele
pavee of a bond, to alter it by lessening its amount?,

The offence of [orgery consists, as we have seen, in “making”
the instrument. But the “uttering” of it is alse an offence;
inecurring whatever punishment a forgery of the particular
document would have involved, and being a felony or a mis-
demeanor according as that forgery would be?, A person is
regarded as ‘“‘uttering”™ when he ‘“‘uses, offers, publishes,
delivers, disposes of, tenders in payment or in exchange...
tenders in evidence, or puts off” a forgery, knowing it to be
forged, and having the same intent (whether to defraud or to
deceive) that the law requires, in the case of that particular
thing, to constitute the offence of forging it®.

The punishments of forgeries, as we have seen, vary very

L 14 Cr, App. R, 101, Cf. p. 252 supra. :

% Forgery Act, 1913, 5. 17 (2). Rex v. Mazagora, R. and R, 281,

# That such a pesson does exist, is primd facie evidence of an intent to
defraud, “TUttering” is gtill stronger evidence of it,

¢ RBlake v. Allen, Moore (19, Let us add that he loses more ihan may
appear; for the bond thereby becomes wholly void.

5 Forgery Act, 1913, s. 6 {1).
© Ibid, 8. 6(2).
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greatly, Al the various forgetics that have by statute been
made felonies, have their respective maxima of punishment,
ranging from penal servitude for life to penal servitude for
seven yeats; whilst, instcad of penal servitude, imprisonment
may be imposed for any term not excceding two years, with
or without hard labourl, But any forgery that is a mere
misdemeanor, is punishable only by such imprisonment as
just mentioned, and fine, and binding over; or by mcrely one
of these?

The Criminal Justice Act, 1923, 5. 36, makes {from June 1,
1926}, the forging of a passport—and similarly the knowingly
making any untrue statement for-the purpose of procuring a
passport (whether for the offender himself or for any other
person)—a misdemeanor punishable with imprisonment for
two years and a fine of £100,

1 Forgery Act, 1912, 5. 12 (1). The offender may, in addition, be bound
over to be of good behaviour; s. 12{24).

1 jhid. s 4, 8 12(2a, cb. There are o few statutory misdemeanors of
Forgery which may be prosecuted either by indictment or even summarily
at Petty Scssions. In the latter case their maximum punishments are

reduced; e.q. forged trademarks, four months’ imprisonment or £20 fine;
forged telegrams, a £10 fine. See a. 19 (2) of the Forgery Act, 1913,



CHAPTER XVII

OFFENCES AGAINST THE SATETY OF
THE STATE

Passive from offences committed against Property to the
offences against I’ublic Rights, our account of these latter
must commence with what the law ranks as the most heinous
of all crimes—that of Treason’™—“the atrocious crime of
endeavouring to subvert by violence those institutions which
have been ordained in order to securc the peace and happi-
ness of socicty ™ (Chief Justice Marshall), Its name, derived
from the French trahir and Latin tradere, denotes an act of
perfidious “betrayal.” The olfence might, at common law,
be committed cither by a breach of the faith duc to the King
from his subjeets (High treason), or even by a breach of that
due to one of those subjeels [rom his own inferiors (Petit
treason), But a sufficiently grave breach of the latter form
of allegianee could only be committed by the actual slaying
of the superior; as when a feudal vassal murdered his lvord,
a pricst his bishop, or a wifc her husband. Since 1828 (9
Geo. IV, c. 81, 5. 2}, such homicides have ccased to differ
from ordinary murders; so that high treason is now the only
kind of treason known to our law.,

An indictment for high treason was in medieval times a
most powerful weapon for the Crown to wicld against its two
great rivals, the church and the baronage. For a “clerk”
who was accused of this crime could not claim bencfit of
clergy?®; and if any feudal vassal was convicted of it, his
lands passed to the Crown instead of to his immediate lord.
Henee the King’s judges, attentive to their master’s interests,
expanded the definition of high treason until it became a
most comprehensive offence, including any kind of injury to

: See Pollock and Maitland, 1. 468; Stephen, Hist. (Y. FLaw, 11. 241,
Infra, p. 486, Pollock and Maitland, 1. 428; 11. 300,
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the King’s rights, e.g. even the hunting of deer in his forests,
At last » reaction was provoked. In the reign of Iidward I11.
one John Gerbage of Royston laid hands on one William of
Bottisford and would not release him until he made a
payment of £90. This act of unlawful imprisonment was
construed as an act of treason, on the plea of its being an
“accroaching”” (i.e. appropriating of) royal power. At this the
harons forthwith took action!; and succeeded in confining
the law of treason within definite limits by the enaetment,
in 1851, of the Statute of Treasons (25 Edw. ITL e. 2), This
measure is remarkable; both for the eonstitutional securities
directly conferrcd by it? and also from its alfording, at so
early a date, what is still almost? the only instance in which
any statutory definition of an important erime has entirely
superseded the common law with regard to it. It limited
high treason to seven possible forms (two of which have since
been reduced to felonies). The seven were:

1. Compassing? the death of the King, of his Queen, or
of their cldest son and heir, '

So far as thesc words go, the crime seems to consist in a
mere state of mind, But an acfus reus is made necessary by
words in a subsequent part of the statute, which require the
person accused to “be thereof proveably attainted ol open
deed?.”” Tt was for this incipient offence ol ““compassing the
death” of the King, that the regicides of Charles the First

I Reeves’ History of English Lew (ed, Finlason), 12 317,

¢ “Xo people enjoy a free constitution unless adequale geenrity is
furnished by their laws against the discretion of judges in a matter so
closcly connected [as the law of treazon is] with the relation between the
Government and its subjects™; Hallam's Constiufional Uistory, ch. Xv.
pp. 203-226 (a passage deserving careful study}

8 Cf, p. 163 supra, a8 to Arsan.

¢ Bee Austin’s Jurispradence, Lect. xx1,

5 Thess words do not occur in the statute until the conclusion of the
fourth species of treason. But the judges, in construing the statute, did
not limit them to that species; and ruled that, in indictments for any form
of trenson, & definite overt act nust be alleged. The first speeiea, it being the
unly rme which s purely mental, is the case in which this rule assumea itz
chief importance. See Fostor’s Crown Law, p. 2205 and 1 Hale I, €. 108,
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were indicted; the ultimate aet of taking off his head being
merely treated as one of the open deeds which made manifest
that eompassing?.

That in treason, just as in all other crimes, a mens rea will
not eonstitute guilt without an actus reus, is vividly shewn
by a Transatlantic decision that an American citizen who
meant to join the hostile British forees, but found that he
had by mistake attached himsclf to a party of the United
States troops, could not be convicted of treason?,

An “open deed,” or “overt act,” has been defined by
Alderson, B., as “any act, measure, course, or means what-
ever, done, taken, used, or assented to, for the purpose of
effecting a traitorous intention®”; and, more tersely, by Lord
Tenterden* as “any act manifesting the criminal intention
and tending towards the accomplishment of the eriminal
object.” Thus even so commeonplace an event as hiring a
boat at a riverside wharf may amount to such an act®, And
the collecting of information for the use of the King’s enemies,
though it never bhe actually sent to them, clearly amounts to
one®, And even a conspiracy, though going no further than
the oral conversation, constitutes a sufiicient overt act?. DBut
mere spoken words, however seditious and violent, are not
as a gencral rule an overt act®, Yet they may hecome onc if
they are not simply “loose words, spoken without rclation
to any act or project,” but help te carry forward, or are con-
nceted with conduet which carries forward, the intention
which thev express®. Thus words inciting serac one to kill the
King are an overt act ol high treason. Indeed spoken words,
uttered with an intent to confirm men in the prosecution of
measures for a deposing of the King by force of arms, “are

1 5 8t. Tr. 952, 2 Commonwecdth v. Malin, T Dallas 35,

v 6 8t Tr. (N, 8.) 1133, 1 Rex v, Thisflewood, 33 St, Tr, 684,

i Lord Preston’s Cage, 12 8t Tr, 646 (K. 8. €, 377).

& Rer v. Delamotie, 22 8t Tr, 808,

? Bee 7 8t. Tr. {N. 8.) 483. A conspiracy to depose the King is held to
he an overt act of compassing his death,

* Foster 200; Pyne's (ase, Cro, Car, 117 (K, 8, C. 377},

¢ fex v. Charnock, 2 Salk. 633 (K. 8. C. 379).
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in their very nature and essence the clearest and most
absolute overt acts of high treason',”

But the publication of written words, since they are in a
more permanent form, and have usually been composcd with
more deliberation than mere spoken ones, may be a sufficient
overt uct of treason; even when it is unconnected with any
plan for further conduct of a treasonable character. Yet,
whilst published writing may clcarly be thus an overt act, it
is quite uncertain how far, if at all, the mere writing of a
documnent, without ever publishing it, can be an overt act.
In 1615, Edward Peacham? was convicted of treason on
account of certain passages in a:sermon found in his study,
which had never been preached. But he was never executed;
and died in prison, Algernon Sidney?s, again, was similarly
convicted of treason in 1683, on account of an old unpublished
Ms. treatise on Sovercignty found in his house. He was
executed; but his conviction was subsequently reversed by
Parliament. Hence neither of these two cases is of weight as
a precedent. Had Sidney’s papers been, on the other hand,
plainly referable to some definite project of insurrection, they
might of course have constituted an overt act.

2, Violating the King’s consort, their eldest daughter un-
married, or the wife of their eldest son and heir.

It seems illogical to bring in the daughter, since the wives
of younger sons are emitted; hence all reference to her was
left out in the Draft Criminal Code of Lord Beaconsfield’s
administration {infra, p. 531).

A sufficient “*violating” may take place even by consent.
And the exccutions, in ITenry VIIL.’s reign, of two gucens,
Anne Boleyn and Catherine Howard, serve to shew that the
royal lady, who conscnts to her paramour’s addresses, shares
the full guilt of his treason,

t Per Lord Ellenborough in flex v. Despurd, 28 St, Tr. at 7. 487,
¥ 98¢ Tr 569, Hallam, Const. Hist. ch. vL
5y "ut Tr. 618; Woster, 198, See also Lord Prestor’s Case, 12 St Tr.

646 (K. 8. C. 377)
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8. Levying war against the King in his rcalm.

“War,” here, is not limited to the true “war” of inter-
national law?; but will inelude any foreible disturbance that
is produced by a considerable number of persons, and is
dirceted at some purpose which is not of a private but of a
“general” character, e.g. to release the prisoners in all the
gaols. Tt is not cssential that the offenders should be in
military array or be armed with military weapons® It is
quite suflicient il there be assembled a large body of men
who intend to dcbar the Government from the free excreise
of its lawful powers and are ready o resist with violence
any opposition?,

This kind of treason is thercfore distinguishable from a
mere riot by nothing but the “generality” of the object
which is aimed at by those taking part in it. Thus the Edin-
burgh rioters in the Porteous case of 17864, rendered familiar
to Fnglish readers by Scott’s Heart of Midlothian, were, after
mature consideration, prosecuted only for viot, and not for
treason: inasmuch as, though they scught to interfere with
the Crown’s prerogative of mercy, they resisted merely its
being exercised in the particular case of the detested Captain
Porteous, and not the general cxercise of it. ‘It is neither
the numbers concerned, nor the force employed, but the
object which the people have in vicw, that determines the
character of their erime; which will be a riot or a treason,
according as this object is of a private and local or of a public
and general character®.” Thus in Damaree’s Case®, in Queen
Annc’s reign, a riotous tumult with the object of demolishing
all accessible Nonconformist meeting-houses was held to
amount to a treason; on the ground that it was to be regarded

> Dr T, J. Lawrence's Principles of Taternational Law, Patt 1w ch. L.

¢ Reg. v. Dowling, 7 8t. Tr. {N. 8.) 460; ef. 32 3%, Tr. &

¢ Nor need the body be large: three men witk dynamife have been held
sufficient. (. C. €. Sess, Pap, xcvorn 280.

¢ 17 8t. Tr. 993; Tord Stanhope’s History of England, eh. IvIL

5 Rex v. Hardde, 1 $t, Tr, (N. 8.} 624 Cf. Reg. v. Frost, 4 8t Tr. (N, 8.
83 (K. 8. C, 374 & Foster 213; 15 8t, Tr. 521 {K. 8. C. 370}
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as a public resistance to the 'Foleration Act (which had
Jegalised such mectings) and an attempt to render it in-
cffectual by numbers and apen force. Henee, although the
rioters were strong partisans of the Queen and imagined them-
selves to be serving her interests and advancing her policy,
they were, by construction of law, guilty of treason against her.

It will be noticed that the levying of war must be “in the
realm”; sq that enlisting men, even within the realn, te go
to the aid of the King’s enemies in military operations that
are to be earricd on abroad, will not be punishable under this
scetionl, Tt is, however, punishable under both species 1 and 4.

4. Adhering to the King’s enemies in his realm? by giving
to them aid and comfort? in the realm or clsewhere®,

“Fnemies,” here {(unlike “war® in section 8), is to be
taken in the strict sense which international law puts upon
the word; and accordingly includes none but true public
helligerents®. Hence to assist mere rebels against the King,
or pirates, does not constitute any offence under this section;
though if the assistance were rendered within the realm it
would be a sufficient “levying of war” under species 35.

5. Slaying the Chancellor or the Treasurcr or the King’s
justices, when in their places doing their offices.

6 and 7. The statute also contained two {urther sections,
which made it treason to counterfeit the King’s great seal or
his privy seal, or his moncy: but these offences were reduced
to felony by statutes passcd in 18327,

1 % ven the actual enlistment of men to serve against the Government,
does not amount to levying of war. To constitute it, there must be an
ackual assembling of men for & treasonable purpose”; 4 Cranch 126.

2 These throe words seem surplusage; Rer vo Lyneh, 20 Cox 477 Cf.
Rew v, Casement, 12 Cr. App. R. at p. 124

3 E.g. hy subseribing to theiv War Loan,

4 As to nid rendered under Compulsion, e.g. when supplics are requisitioned
by an occupying enemy’s army, see p. T4 supra,

s Oppenheim’s International D, 1L 8. 55-57.

¢ In Xatal it was held in 1901 thal by serving the Bour forces even as a
cook, a man gave them “aid and ecomfort,”

7 2and 3 Wm. 1V, ¢ 128; 2 Wm. IV. . 34,8 L
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By statutes of Anne, which are still in force, two further
speeics of treason have been created, viz,:

{a) To attempt to hinder the sueccession to the Crown of
the person entitled thereto under the Act of Sctilement?;

(b} To maintain in writing the invalidity of the line of sue-
cession to the Crown established by the Act of Scttlement?,

To this summary of the statute law of treason, we must
add an account of what is almost equally important—the
cxtraordinary extension of its scope by the interpretations
which the judges of the seventecenth and eighteenth centuries
{from political sagacity rather than from logical necessity),
placed vpon the simple language of the ancient Parliament
of Fdward ITI. '

The original idea of high treason was, as we have seen,
that of a breach of the personal loyalty due to the lord para-
mount of the realm from each of his vassals, Thus an alien,
who had never been even resident in our realm, could not
commit treason; for clearly he was under no duty of allegi-
ance. Hence when a charge of adultery was made, in Parlia-
ment, apainst the Queen of George IV., it was pointed out
that it did not amount, as in the case of Henry VIIL's wivces,
to a charge of participation in treason. For the acts alleged
against Queen Caroline were supposed to have heen com-
mitted abroad with a paramour (Signor Bergami) who was
an alien and had never resided in British territory.

And this rule still remains in force, No alicn [alls within
the law of treason unless, by coming into this realm under
the King’s permission {express or tacit), and so obtaining the
benefit of the King's protection, he has placed himself under
the consequent obligation of rendering him an allesiance,
though only a local and a temporary onc®. And even then,

11 Anne, st. 2, ¢, 21, 5, 3, G Anne, ¢ 41, 8. 1.

* 1 BL Comm. 437; Foster 183; Rer v. MNaclane, 26 St. Tr. 721, This
temporary allegiance Ly donicile, insisted on in many South African trials,
gecms to be due {Forsyth’s Cases and Opinivas, p. 200) from every subjeet
of u friendly Blate who enters our dominions, even though he avowedly

g
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as his duty—unlike the lifelong obligation of the King’s own
subjects—is only temporary, it has sometimes been urged
that it does not necessarily continue throughout the whole of
his residence, but only for so long as the King’s protection
continues to be actually effective. Hence, when British terri-
tory, where a Boer had for ten years resided, passed into the
military occupation of hjs own State’s forces, and he there
upon tock service with them, it was argued that the with-
drawal of the British troops had dissolved his British allegi-
ance and that his subsequent conduct was thercefore no treason
against the King, But the Judicial Committee! overruled
this contention: pointing out that, so soon as the invaders
were expelled, the King’s courts gave redress for any wrongs
sustained during the hostile occupation, and that the King's
protection was therefore a continuous one. It would be in-
tolerable if, immediately upon an enemy’s taking possession
of a country, the aliens resident within it could join him with
impunity; a small invading force wight thus become an
army.

The historical development of our nation tended steadily,
century after century, to make a consciousness of the impor-
tance of the stability of public order—rather than the feudal
feeling of mere personal loyalty to a prince—become the
binding force of the body-politic. This new conception of
civic duty rendered nceessary new provisions for its legal
enforcement. The criminal law had to begin to take cog-
nizance of politiclans who, whilst devoted to the reigning
King, were nevertheless disturbing the order of the realm?;
though possibly only by assailing those institutions whereby
the constitution had set a check upon the King’s powers, It

come for hostile purposes alone. See Rex v. Lynch, L, R, [1003]1 K. B. 444,
for the converse cuse, that of the Englishman naturalised in a hostile State;
his naturalisation, if effected during the war, would be, in itself, a treasonsble
“adherence,” .

Y De Jager v, Aft, Gen. of Natal, T, B [1007] A. (. 326,

# “There are no erimes which produce vaster or more enduring suffering
than those which sap the great pillars of Order” (W, B, H. Lecky).

K 18
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is a remarkable instance of the activity of judicial legislation
that the important legal development, thus rendered neces-
sary, was effected not by Parliament, but by the judges,
They transformed the feudal conception of treason, as a
breach of personal faith, into the modern one, which regards
it as “armed resistance, made on poiitical grounds, to the
pubtic order of the realm’.” This new idea they evolved out
of Edward IIl’s statute by viclent intcrpretations of the
language of the 1st and 3rd sections. Thus a compassing of
the death of the King was held to be sufliciently evidenced
by the overt aet of imprisoning him; because, as Machiavelli
had observed, “ between the prisons and the graves of princes
the distance is very small2”” And an attempt to raise a
rebellion against the King's power, in even a remote colony,
was similarly held to shew a compassing of his death; though
he were thousands of miles away from the scene of all the
disturbaneces®. So, again, the overt act of inciting foreigners
to invade the kingdom, i.e. of compassing the levying of war,
" an offence which the statute does not . mention, was held to
constitute an overt act towards compassing the King’s death?,
Similarly, as we have scen, a levying of war against any
general class of the King's subjects was held—by a con-
struction which Hallam® pronounces te be * repugnant to the
understandings of mankind in general and ol most lawyers”
—to be a levying of war against the King himsel(; as in the
case of riots for the purpose of pulling down all public houscs
or all inclosures of commons, or of forcing all the emplovers
in a particular trade to raise the rate of wages®, Yet men
may be breakers of the I{ing’s peace without being enemies
to the King’s government,
These interpretations were often vielenlly artificial, almost

setting the statute of Edward aside by their forced con-
! Stephen’s General View, 1st ed. p. 36. ¢ I"oater, 149G,
3 Rer v. Maclane, 20 5t. Tr, 721,
¢ But if their nation be at peace with us, it is not an adhering “to the
King’s enemies.”

® Constitutional History, cli. xv, & Foster 911,

JE

——
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structions, and accordingly they were viewed with jealousy
by the public at large—a jealousy which found expression
in the verdicts of jurymen®, Thus when, for his share in the
No-Popery riots of 1780, Lord George Gordon was indicted
for the treason of constructively “levying war?” the ac-
quittal which he secured, whilst fully justified by the facts
of the case, was facilitated by the popular dislike to strained -
interprctations of the law®. Not long afterwards, ITardy,
Home Tooke and Thelwall were in 1794 indicted for a con-
structive compassing of the King’s death?, The doctrine
which was laid down at these trials, as to constructive treasons,
was of an extreme character, carrying its * construction” of
Edward 111.’s statute to (in Hallam’s opinion) “a length at
which we lose sight of the plain meaning of words®,” The
verdicts of acquittal shewed that such judicial legislation
would scrve only to defeat its own end. Direct legislation had
obviously become necessary. Accordingly the Parliament at
once e¢nacted, in 1793, a statute expressly recognising as
treason the most important of the constructive treasons,
After the Irish agitation of 1848, a further statutef,
extending to Ireland, was passed; which redueed those con-
structive treasons dealt with in George IIL’s statute (except
some which really affected the person of the Sovereign} to
mere felonies, so far as regarded the operation of the Aect of
1795. They have no statutory name; but are commouly
known as * treasonable felonies or * treason-(elonies, ™ They
include all deliberate expression, by overt act, of any in-
tention to depose the King, or to incite an invasion of the
realm, or to levy war against even a Ilowsc of Parliament to
change jts policy. The maximum punishmeut for them is

v An exccllent aceount of Constructive Treason will be found in chapters
cLxxvr and erxxx, of Lord Campbell's Lives of the Chancellora,

® 21 Bt. Tr. 485.

2 Campbell's Lives of the Chief Justices, ¢h, xxxvm,

124 8 Tr, 199; 25 3t Tr. 1, .

* Consitfulional History, ch. xv,

11 Viet. c. 12, sa. 6, T. See 51 and 55 Viet, ¢, 67, abrogating the merely
oral treason-felonies.

18-2



276 Treason-felony [om.

penal servitude for life, This change in the punishment ren-
dered it much easier to prosecute these crimes with success?,
Tor juries, naturally, are extremely rcluctant to conviet per-
sons of good character for offences which, however gravely
injurious to the community, may invelve no ethical guilt and
vet are punished with death.

But it is important to notice that these Acts of 1795 and
1848 left unfouched the statute of Edward ITI. and the
judieial constructions of it; and that, consequently, it is still
open to the Crown in such cases te proceed against the
offender for a constructive treason instead of on the ligshter
charge of a treason-felony. That precisely the same action
should thus occupy, simultaneously, two dilferent grades in
the scale of crime is indeed a singular juridical anomaly.

As treason was, of all crimes, that in which the Crown had
the strongest direct interest in securing the convictien of an
accused person, it was the one in which a public prosecutor
or a subservient judge had most temptation to conduet the
trial so as to press harshly upon the prisoner. The reigns of
the Stuarts afforded so many instances of this harshness
that, after the Revolution of 1688, the legislature introduced
great innovations into the course of criminal procedure so
far as trials for treason were concerned; and, as Erskine says,
*met the headlong viclence of angry Power by covering the
accused all over with the armour of the Law.” By the 7 and
8 Wm, III. c. 3 it was provided that a prisoner accused of
high treason should have a right to receive (1) a list of the
intended jurors?, {2} a copy of the indictment, and to make
defence (38) by counsel learned in the law, and (4) by witnesses,
Another clause (re-enacting and strengthening an enactment
of Edward VI.%) made necessary (5) a technical minimum of
proof; by providing that the prisoner should not be convicted

1 8o, too, did & change as to Evidence; infra. p. 302

? To which 7 Anne, ¢, 21, 5, 14 adds a list of the intended Crown witnesses,

2 1 Edw, VI, e, 12, a. 22, Hence when a treason had heen committed,

but the Crown could obtain only a single witness, the enly mode of punishing
the offencder was either to prosecute him for the mere mizdemeancr of
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unless either he voluntarily confessed in open court or his
guilt were established by fe witnesses, deposing either to the
samc overt act, or at least to scparate overt acts of the same
kind of treason. And (6) it was provided that treason can
only be prosccuted within three years from its commission;
unless it be committed abroad, or consist of an actual plot
to assassinate the Sovereign {not a mere technical “com-
passing the death’). (These rules—except Nos. (3) and {1)
—have not been extended to trcason-felony; an omission
which creates additional causes for the greater facility of
obtaining a conviction for that crime than for treason.)
Treason, like all fclonies, was punished with death. But
the execution of a traitor was- accompanied with special
circumstances of horror, to mark the supreme heinousness
of his crime?, Instead of being taken in a cart to the seaffold,
he was drawn to it on a hurdle?, hanged only partially, cut
down alive? and then disembowelled, beheaded and quartered.
The head and quarters were permanently exposed in some
conspicuous place?, after being boiled in salt to prevent
putrefaction, and in cummin seed to prevent birds pecking
at them. But the form of sentence in treason was not quite
invariable?, and the King often remitted everything excepting
the beheading. In later times, even where there was no such
remission, the cxecutioner usually took it upon himself to

sedilion—as in the case of Hampden, who took part in the Rye House Plot
{9 8t. Tr. 1053}, a grandson of the great opponent of illegal taxation—or to
attaint him by an ex post facto Act of Darliument, as in the case of Fenwick
{13 St. Tr. 537), who plotted the assassination of William I11.

1 See Stephen, Hisl. Cr. Dow, 1. 476—477; Pollock and Maitland, 1. 409,

* He was so drawn; and then hanged, Avoid the popular scquence
“hanged, drawn and quartered”; which suggesta that “drawn™ is here usod
in ihe eulinary sense of disembowolling. The traitor was dragged prostrate fio
tha seaffold, originalty with nothing under him {as in the picture of s.p, 1242
in the libeary of C. €. Coll. Camb.). But inlater years a hurdle was allowed,

3 The regicide Harrison rose and struck the execulioner affer his bowels
had been eut out {5 &t Tr, 1237},

3 Dr Puscy's mother, who survived until 1858, could romember sesing on
Temple Bar the head of one of the rebels of 1745,

5 The grossest may be seen in 3 Hargrave's State Trials, 340, 409,
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make the strangulation fatal (tcchnically an act of murder,
p- 102), At last it was cnacted, in 1814!, that the beheading
and guartering should not take place till after the prisoner
had been put to death by the hanging, (YWomen were never
beheaded or quartercd; but® burned.) And finally in 1870
by the Forfeitures Act? all the exceptional features of exe-
cution for treason were abolished, except in cases where
quartering or beheading may hc ordered by roval warrant.
For by the Act of 18142 the Crown has still power to order,
by warrant under the sign manual, that any male who has
heen sentenced to be hanged for treason shall be heheaded.
The judge, however, cannot appoint any mode of death® but
hanging. In treason (as in.all capital crimes except murder),
the common-law rule which permits executions to take place
in public still holds.

A penalty which was entailed at common law by all eapital
crimes, and which sometimeoes was morc dreaded than that of
death, was the loss of all the offender’s property, and the
consequent ruin of the fortunes of his family, Dut in treasons
his landed cstate was not disposed of in the same way as in
felonies. For in cases of treason, as we have already scen,
not only the personal but also the real estate was forfcited
to the Crown absolutcly. But in case of felonies, the realty
was forfeited to the Crown for no longer than the offender’s
life and a year aftcrwards; after which period his estate (if in
fee simple and not of gavelkind tenure) escheated at common
law to the lord from whom it was held.

There had been no trial, in England or Wales, for a treason
since 1882 {or for a treason-felony since 1883), until Lynch®
was tried for treasen on Jan. 21, 1903.

1 54 Geo, TT1. e 146,

¥ Till 1790; 30 Geo, TTL ¢, 48. Here again, in later years, by a merciful
Megality, a fatul hanging usually preceded the burning,

3 33 and 34 Viet. ¢, 23,

54 Geo. ITI. c. 146, 5. 2,

“ As to infants under sixteen, see p. 480 n®. All sentences on cven adult
traitors after 1820 were commuted Lill Casement’s in 1918,

S LR, [1003] 2 K. B. 444,
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Misprisiox of TREAsON

In our account of the law of Principal and Accessory! we
saw that, when a treason huas been committed, anyone who
knowingly reccives or assists the traitor, so as to aid him in
escaping from justice, becomes himself guilty of complicity
in the past act of trcason as a “ principal after the fact.” And,
in the case of felonies, a corrgsponding rule renders a similar
harbourer an “accessory after the fact™ to the original felony.
Ve may now add that, even where no active assistance is
thus given to the person who has committed a treason or a
fclony, anyone who knows of his guilt, and can give informa-
tion that might lead to his arrest, will commit an offenee if
he omits to communicate that infermation to some justice of
the peace, The “misprision” (i.e. high misdemeanor) of thus
concealing a treason, or a felony, is usually termed briefiy
“misprision of treason” or *“misprision of fclony®” There is
some authority? for saying that a misprision may also be
committed in the case of a treason or fclony that is merely
being planned, if anyone who knows of the design refrains
(however much he may disapprove of the project) from dis-
closing it to a justice of the peace in order to prevent its
accomplishment®. If he go so far as to give actual assent
and encouragement to the plot, he may of course become
guilty {not of this merc misdemeanor but} as an accomplice
in the fclony or treason itself, should the design be ulti-
mately carricd into effcet. A misprision of fclony is punish-
able with imprisonment and fine®; but a misprision of trecason

i Swpra, pn. 84, 839,

2 The word Misprision was formerly in use as a general name for any of
the mote heinoas kinds of misdrmeanors (4 Bl Comm, L10); but it has
become ohaalete excepl in the two offences now mentioned; where it g)mba.bly
means “undervaluing™ the crime concealed, In French “mépriser.”

3 o Hawkins P. C. e, 29, 5. 23; of. Bishop's Criminel Low of U.8.4.

i For the wider duty imposed in India, including even that of answering
quesiions put by the police, ace the Indian Penal (.‘-ode,_ g 44, .

b Proseentions for it are now unknown, but Lord W f_znsleyda_la had tried
two; The Times, March 18, 1852, In 1014 a prosecution for it was com-
menced in County (lare; but was abandoned on the six defendants agrecing
to sive evidence against the murderer.
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with imprisonment for life and the forfeiture of the offender’s
goods absolutely and of his lands for so long as he lives. In
the case of mere misdemeanors® there is no similar crime in
omitting to disclosc them,

It is moreover in felonics, and perhaps also even in mis-
demeanors® an offcnce to “ compound ™ them; i.e, to bargain,
for value, to abstain from prosecuting the offender who has
committed & erime®. You commit this offence if you promise
a thief not to prosecute him if only he will return the goods
he stole from you; but you may lawfully take them back if
you make no such promise, You may shew mercy, but must
not sell merey. This offence of compounding is committed hy
the bare act of agrecment: even though the compounder
afterwards breaks his agreement and prosecutes the eriminal.
And inasmuch as the law permits not merely the person
injured by a crime, but also all other members of the com-
munity, to prosecute, it is criminal for anyone to make such
a composition; even though he suffered no injury and indeed
has no concern with the crime,

PRrAEMUNIRE

Akin in nature to treason, though far less heinous in degree,
are the miscellaneous offences which have become grouped
together under the name of Praemunire. Under this head
are comprised a varicty of erimes whose chief connexion lies
in their having the same punishment. But all the earlier
offences so punish'cd were, as some of the later also are, aets
tending fo introduce into the realm some foreign power
{(usually that of the Pope), to the diminution of the King’s
authority. The word “praemunire” was the name of the
writ which commecnced the proceedings against a person

1 Cfop. 88,

* Often, certainly, as a “conspiracy to pervert the course of justice,” But
as to it in “quasi-private” erimea, see Anson on Contracts, IT, vii. 5, . The
numercus authorities on the whale guestion are collected in Archbold's
invaluable Criminal Pl:uding and Evidence, pp. 1208-1211.

* But you may so bargain for not taking divoree proceedings, as they are
civil Cf, p. 12 b, supra,
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guilty of such an offence; but alterwards it was also applied
to any statute that created an offence for which this writ
was to be issued; and, still later, it came to be applied to the
punishment appointed for such offences, and even to the
offences themselvesl

Voluminous as are the eollections of our State Trials, they
contain ouly one English instance ‘of any proceedings under
any Statute of Praemunire;viz, that of some Quakers who
refused to swear allegiance to Charles IL.2 The principal
offences of pracmunire stili recognised in our criminal law
are the following:

(1) By 25 Henry VIII, ¢. 20, the refusal of a dean‘and
chapter to elect to a bishopric the clergyman nominated to
them by the King,

(2) By the Habcas Corpus Act {81 Car. Il. ¢. 2), the
unlawful sending of any prisoner outside the realm, so
that he would be boyond the protection of the writ of
Habeas Corpus.

This offence is not only made a praemunire, but, as we
have scen, even the Crown’s power to pardon it is taken
away?, :

(3) By 6 Anne, c. 28, s, 9, if the Scotceh peers when met
to elect their representative peers to the House of Lords
discharge any further business they commit a praemunire,

The offence of praemunire is only a misdemeanor; yet it is
punished morc severely than most felonies®. For the offender
(@) is placed out of the King's protection, e.g. he cannot sue;
{b) he is imprisoned for life; and {¢) he forfeits to the Crown
all his property, real as well as personal, absolutely. This for-
feiture is pronounced expressly as a part of the sentence.
Consequently it does not render the offence a felony?, and it
is not removed by the Forfeitures Act, 1870,

1 4 Bl Comm, ch, v, ’
2 § Ht, Tr, 201, There is also one Trish case, 2 8t Tr. 550,
2 Supra, p. 15 * CL p. 97 supran & Supra, p. 92
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OFFENCES AGAINST TIIE PUBLIC PEACE

In reviewing the law of treason, we have seen! that the
extension of that crime by judicial constructions has enlarged
its scope so as to include many acts which would seem to
lall more naturally undcr the head of the much less heinous
offence of Rioting. This olfence itself is also one of a very
wide and elastic character. This comprehensiveness is prob-
ably due (like the severity of the law of Conspiracy?) to the
weakness which characterised our constitutional provisions
for the prevention of crime throughout the long period that
clapsed, after the decay of the old system of corporate
responsibility by Frankpledge®, before the establishment by
Sir Robert Peel of our modern force of borough and county
police. Througheut these intervening centuries, the law felt
its parish constabulary to be comparatively powerless to
prevent any offence that involved the presence of a plurality
of offenders. It conscquently attempted to supply the defect
by very comprehensive prohibitions of all such crimes.

Hence it was laid down that whenever so many as three
persoris meet together to support each other, even against
opposition, in earrying out a purpose which is likely to in-
volve violence or to produce in the minds of their neighbours
any reasonable apprehensions of violence, then even though
they ultimately depart without doing anything whatever
towards carrying out their design, the mcre fact of their
having thus met will constitute a erime, It will be the indict-
able misdemeanor of Unlawful Assembly. Such an offence
will thercfore be committed as soon as three labourers eollect
in a cottage, with a view to & night’s poaching, or to attending
service in the village church and protesting turbulently
against the mede in which it is condueted; even though they
never actually start on their cxpedition. Similarly, a group
of people who have come together to see a prize-fight con-
stitutc an unlawlul assembly, c¢ven though the fight never

1 Supra, p. 273. ¢ Infra, p. 293. 3 Supra, p. 20,

-y -
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takes placel, The offence is sometimes defined so widely as
to include all cases where three or more persons are assembled
for any unlawful purpose whatcver, even though it be one
that can cause no fears of violence. But this comprehensive
delinition, long age called in question®, has now been set
aside by the case of Field v. The Recciver for the Metropolitan
Police District, L. R. [1907] 2 K. B. 858 (which should also
he studied for its definition of the offence of Riot). Accord-
ingly, when three boys meet to go and gamble at pitch-and-
toss on a common, or when three costermongers go into a
street on Sunday morning to sell their vegetables contrary to
the Lord’s Day Act, they do not constitute an unlawful
assembly (though they may be guilty of an indictable con-
spiracy?h
In this offence, as in all others, the law regards persons as
responsible for the natural consequences of their conduct.
Consequently if people have assembled together under such
circumstances as are in fact likely to cause alarm to
bystanders of ordinary courage, the assembly will be an
unlawful one, cven though the original purpose for which it
came together involved ncither violence nor any other ille-
gality, “You mustlook not only to the purpose for which they
meet, but also to the manner in which they come, and to the
means which they are using” (Bayley, J.}. Accordingly the
idea of an unlawful assembly is not restricted to gatherings
met together for the commission of some erime (like the
poachers or prize-fighters already mentioned). or for arousing
seditious feelings, or for inciting to some breach of the law
(such as the non-payment of rents). For however innocent*
; i 571; cf. Reg. v. Coney, L. IR. 8§ Q. B. D. 534,
. g?';.‘éf r?i::,bbqftoﬁndcpf g’ia}f; ftgizbanks,yL. R. 9 81 B. D. 308
(K. 8. C. 302).
: ’i‘?fieimﬁgess of possible risks was well illustrated in 1908 when the
Battersea Borough Couneil wers told by the Commissioner of Pulice that
they must cither remove the * Battersea Brown Dog® with its provocative

anli-viviseetionist inseription or pay £700 a year for special ‘police pro-
tection.
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may be the object for which a meeting is convened—e.g. to
support some Parliamentary mcasure by strictly constitutional
means—it will nevertheless become an unlawful assembly if
the persons who take part in it act in such a way as to give
fitm and rational men a reasonable ground for fearing that
some breach of the peace will be committed?, Merc numbers
alone, it is true, will not suffice to make an assembly unlaw-
ful; but thev are a circumstance to be considered. And a
« marked abscnce of women and children from a erowd, an
unusually Iate hour of meeting, a seditious tone in the speechcs,
any menacing cries or banners, any carrying of weapons, are
similarly circumstances which must be taken into account in
determining whether a mecting might reasonably inspire
terror in a neighbourhood. But it is important to notice
that, if persons meet together for a lawful purpose and quite
peaceably? in act and intent, the fact of their being aware
that other people, less scrupulous, are likely to disturh them
unlawfully and thercby to crcate a breach of the peace, does
not render their assembly an unlawful one. A man cannot
be convicted for doing a lawlul act, merely beeause his doing
it may causc some one elsc to do an unlawful act®. But to
do this intrinsically lawful act, e.g. to wear a party hadge
(17 Ir. C. L. 1), with the dcsire of thereby irritating others
into a breach of the peace, would render it unlawful. Some
authorities go further, and hold that mere knowledge (without
desire) of the irritation being probable will suffice to render
the act unlawful il it be done without reasonable oceasion;
(ef. 17 Cox 483, and the Draft Code of 1879),
The alarm with which the common law viewed unlawful

* Reg, v. Vincent, B C. and P. 91 (K. B. C. 301). Eg. if spreches pro-
vocalive of violence sre made,

* As to the necessity of this qualification, see Wise v, Dunning, L. R. [1902]
LK. B. 167; Dicey’s Law of the Canstitution, App. v.j and 14 L, R, Ir. 111.

¢ Bealty v. Gillbanks, L. B, 9 Q. B, D, 308 (K. 8. C. 302); of. 51 L, T. 301,
and MeClenaghan v. Waters (The Times, July 18, 1882). Yet it secms clear
in (at any rate} Irish law, lhat constables are justified in removing such
innocent persona to s safer plaee, if it be the only means of avoiding an
imminent breach of the peacc; Coyne v, Trweedy, Tr. (1898] 2. 167.
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assemblies naturally led to the establishment of the rule that
they may be dispersed forcibly, even by ‘private persons
acting on their own initiativel. The particular degree of
force which such persons will be lawfully justified in using
must be determined by the particular neccssities of each
individual case. But an unlawful assembly—even Whe.n
accompanied by such further circumstances as a::mggravate it
into a common-law riot—only amounts to a misdemcanor;
and therefore, although blows with fists or with sticks may
be struck when necessary to suppress it, it will be unlawful
to kill any of the riotcrs or to employ deadly weapons. 1f,
however, dthe rioters go beyond their mere misdemeanor and
proceed to the length of some felonious violence, tl}en even
the infliction of death will be permissible in resisting such
violence or in dispersing or arresting the rioters, and the act
of killing will be a justifiable homicide? In(’ieed, 50 10ng‘as
those engaged in suppressing the felonious violence act with
due care, the accidental killing of even an innocent b)tstandf:r
by the means lawfully employed for the suppression will
amount only to a casc of homicide by misadventure.

Closely akin to the offence of an unlawful assembly are
some other crimes of tumultuous disorder which arc techni-
cally distinguished from it. Thus an unlawful assembly
developes into a Rout, so soon as the assembled petsons do
any act towards carrying out the illegal purpose which has
made their assembly unlawful: e.g. so soon as they ‘actl.la.]ly
commence their journey towards the plantation which is to
be netted or the ficld where the fight is to come off. Au‘d
the rout will become a Riot, s0 soon as this illcga:'l purpose is
put into effect forcibly by men mutua].?y intending to resls:t
any opposition3; e.g. so soon as a harc is netted or a blow is

1 YWhen an anti-acientific crowd, on Dec. 2, }833,_ aFtaeked ’E.he Ana-
tomical Sehool at Cambridge the undergraduates aided in it defence.

2 «The law of England is unswervingly Socialistie. T}%e individual r;ottﬁr
must be shot down rather than be allowed to interfere with the good of the
munity” [(Lord Haldane). i

% Field ¥. ’I('ke Receiver, L, B. [1007] 2 K. B, 853; cf. 6 Cr. App. R. 60,
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struck. All these three offences are misdemeanors punishable
with the common-law penalties of fine and imprisonment; to
which, by statute, hard labour may now bc added?.

But from these mere misdemeanors we must pass to a
cognate but more modern and more heinous offence; which
has no recognised technical name but, for distinction’s sake,
may conveniently be termed a Riotous Assembly. It is the
creation of the Riot Act of 17152, which was passed in con-
sequence of the riots in many towns that followed the
accession of George L. in 1714. Tt cstablishes a wiser mode of
prosceuting grave tumults than by treating them as treason-
able “levyings of war®.”” Under its provisions, whenever an
unlawful assembly of fwelve or more persons do not disperse
within an hour aflter a Justice of the Peace has read, or has
endeavoured to read, to them a proclamation (set out in the
Act) calling upon them to disperse, they cease to be mere
misdemcanants and become guilty of a felony, punishable
with penal servitude for life. But, by a depari:ure from: the
general rule of criminal procedure (see p. 416 infra), no
Proseention for this felony can be commenced after the lapse
of twelve months from its commission.

The Riot Act contains an express clausct indemnifying
any persons who, after the expiration of the statutory Hour,
may have to use violence for dispersing or al‘rcstiwng the
ricters and in so doing may hurt or kill some one. Inaecd,
such an indemuity was already implied in the provision that
after the lapse of the hour, the rioters’ offence should becomé
aggravated into a felony®; for this rendered justifiable the
en}ployment of any amount of force neccessary to suppress
this tumultuous felony, e.g. even the infliction of death, as
by troops firing upon the crowd, But cven whilst the hour

1 4 and 5 Geo. V. c. 58, 5, 18.
* 1 Geo. L. st. 2, ¢, 5. This statute contains (s 7t isi
] , e 3, a af, g R, he remarkable provision

that its cotnit-cnts must be “openly read at every guarier sossionl-js and at
every court lect™; a provision disobeyed probably evervivliers oxee: !
annual ¢ourt leet of Southwark. veer  everywhere exoept at the

g - 2 =

Supra, p. 270. RN ® Supra, pp. 95, 103.
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is still unexpired the common-law right of dispersion?® still
exists, unaffected by the Riot Act and by the justice’s pro-
clamation. Consequently a moderate degree of [orce may be
lawfully used cven then. And if the rioters should proceed
to commit any felonious violence, they may be checked with
the same extreme measures of forec as if the statutory hour
were over. But a misapprehension that the Riot Aect had
somehiow impliedly modified the common-law right did at
one time prevail, and sometimes Jed to grave disorder being
allowed to rage unchecked. In 1780, for instance, in conse-
quence of this misapprehension, London was abandoned to
piliage for three days during the disturbances initiated by
Lord George Gordon2, Neither the citizens nor the soldicrs
darcd to fire upon the plundering incendiaries who had be-
come masters of the metrapolis, because no magistrate was
present to “read the Riot Act.” Their timidity was doubt-
less enhanced by the verdict of murder which had been given
at Edinburgh in 1786 against Captain Porteous?, and by the
indictments which had been found in 1768 against the soldicrs
who fired upon the Wilkite rioters in London?. Bub the
result of the Gordon riots was to make it clear, beyond
doubt, that every citizen—and the armed soldicr, no less than
any other-—has by common law the right and the duty of
using even deadly violence, whenever it is indispensable for
the purpose of protecting person and property against a
felonious mob of rioters. For, in Lord Mansfield’s phrase,
“whether the citizen’s coat be a brown one or a red” it is
cqually his duty to aid the law®, This principle is vividly

! Supra. p. 285,

* See Dickens’ Barnaby Rudge, ¢hs, 1xuL-ixvin Cf. the Dublin riots of
1513 in which 196 policemen were injured.

2 Supra, p. 270,

¢ Of those Wilkites, a certain stout-hearted Mr Green, with the help of
his equally courageous maidservant, slew no fewer than cighteen, when they
attacked the little alehouse which he kept. He was trivd for murder, and
pequitted; but seven of his antagonists were hanged (Knight's Popular
History of England, v1, 281).

¢ Twuring the Littleport ricts of 1816 the heads of the Cambridge colleges
passed o resolution “*to arm the undergraduates if necessary.”
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recoguised in the present Army Regulations; which (whilst
providing that, if a magistrate be present, the officer in com-
mand of the troops should not fire without the magistrate’s
orders)? direct that if no magistrate be present, the officer
need not wait for one before taking active steps to prevent
outrage upon persons or property?,

The matter, indeed, is not merely one of right, but of
duty. It is an indictable misdemeanor for any person to
refuse to take part in suppressing a riot, when called upon to
do so by a justice of the peace or by a constable. And the
duty of the justice of the peace himself gocs further, It is
incumbent on him to broceed to the secne of a riot, and to
read the statutory proclamation if the riot be such as to
require it, and to take whatever subsequent steps are neces-
sary to disperse the rioters?, If he fail to do this, he is guilty
of a criminal neglect of duty, unless he can shew that ke has
at least done all that a man of firm and constant mind would
have done under the circumstances. In the vast majority of
cases the mere arrival of troops suffices to quell the disturb-
anced,

' And even those orders will not absolve the officer from the duty of
exercising his own discretion before proceeding to fire.

*# An admirable account of the law as to the suppresaion of riots will be
found in the Report (drafted by Lord Bowen) upon the Feztherstone Riots
of 1893; when 2000 miners, about to destroy & colliery, were faced by
twenty-eight soldiers; see The Times of December 8, 1803. Cf, the Report
of the Royal Commission of 1914 on the landing of arms at Howth.

2 lex v. Kennett, 5 C. and P, 283 (K. 8. C. 396).

* The law of Riot includes a remarkable instance of a Vicarious lability
—that thrown upeon the inhabitants of any locality where rioters (even mere
misdemeanants) have done damage to “buildings,” to raake good that
damage. The partieular locality originally assigned as the unit for this pur-
pose wad the Hundred. It is now the district—whether & borough or a
section of a county—which maintains the local polico{foree; and the Hability
is discharged out of the Iocai police-rate. Sece the Riot Damages Act, 1886

(49 and 30 Vict. c. 38), It protects not only the building but also the premises
appurbenant to it; and the property within,

CHAPTER XVIII
CONSPIRACY

Coxsriracy is the agreement of two or more persons to
effect any unlawful purpose, whether as their ultimate fmim
or only as a means to it. This definition presents three poEnts
for notice: (1) the act of agregment, (2} the persons agrecing,
(8) the purpose agreed upon,

(3) The Agreement. It must not be supposed that con-
spiracy is a purely mental erime, consisting in the mere con-
currcnee of the intentions of the parties. Ilere as everywherc
in our law, bare intention is no crime. *“Agreement,” as Lord
Chelmsford puts it clearly, “is an act in advancement of the
intention which cach person has conceived in his mind'.” It
is not mere intention, but the announcement and aceeptance
of intentions. Bedily movement, by word or gesture, is con-
sequently indispensable to cffeet it, In order of time, tl:lis
precedes the act agreed upon. But the mere fact of the parties
having come to such an arrangement suffices to constitute a
conspiracy® Ilence it is not necessary to shew thai.; they
went on to commit some overt act towards carrying it out,
though this {and also some consequent Damage} would be
necessary in an action of Tort for conspiracy?. It fo]lovxt's
that a person may be convicted of a conspiracy as soon as it
has been formed, and before any overt act has been com-
mitted, The offence is complete as soon as the parties have
agreed as to their unlawlul purpose, although nothing has
vet been settled as to the means and devices to he employed
for effecting it. Thus if two lovers agree fo commit suicide
together, but promptly think better of it, they nevertheless

1 Muleaky v. The @ueen, L. L. 3 IL. L. at p. 328,

? Rex v. (41, 2 B, and Ald, 205 (K. 8. C. 398). .

¥ Mogul Steamahip Co. v, MeCGregor, T B, 21 Q. B. D, per Lord Coleridge,
C.L., at p. 549. Hee Pollock on Torts, ch. vim, & 4,

B 3
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are liable to an indictment for conspiracy!l. On the other
hand, the actual accomplishment of the crime agreed upon
will not cause the original offence of conspiracy to become
“merged” in it% Hence it would be technically possible to
bring an indietment for a mere conspiracy to commit some
grave crime, and then support it by evidence that tends to
shew an actual consummation of the erime; but judges
sternly discourage such a course as unfair to the accuseds,

It is not necessary that the intended vietims should be
persons already ascertained. An indictment may charge a
conspiracy to defraud “such persons as might thereafter be
induced to deal with™ the conspirators.

(2) Two persoms. The very name of the crime indicates
that it is essentially one of combination; a man cannot by
himself con-spiret, Moreover, the law applies here the old
doctrine of conjugal unity, reckoning husband and wife as
one person; so that an unlawful combination by him and her
alone does not amount to a conspiracy. But though there
must be a plurality of couspirators, it is not necessary that
all should be brought to trial together, One person may he
indicted, alone, for conspiring with other persons who are not
in custody, or who are even unknown to the indictors. In-
deed some of the conspirators may be unknown even to the
others, provided they all be acting under the directions of
one common leader,

(8) An unlawful purpose. The term “unlawful” is here
used in a sense which is unique®; and, unhappily, has never
yet been defined precisely. The purposes which it comprises
appear to be of the {ollowing species:

(1} Agrcements to commit a substantive erime; eg. a

! The guestion has been raised whether there is an indictable conspiracy
when one of the parties has no intention to carry it out, and aims merely at
getting meney from the other under pretence of eonapiring.

® As attempta are merged; see p. 82 infra,

£ Bec 19 Or. App. R. at p. 137,

* Bo, on indictment of 4 and B for conspiting tegether, #f 4 be arguitted,
B cannot be convicled.

® Contrast its sense in the Vagrancy Act; infra, p. 326, ot
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censpiracy to steal, or even merely to incite some one else to
stecal. This e¢xtends to all cases where it would be criminal
for any of the conspirators to commit the act agreed wpon;
even though there be in the gang other persons in whom it
would be no offence to eommit it; and to all ““crimes,” even
non-indictable onest; e.g, non-payment of poor-rates.

(ii} Agreements to commit any tort that is malicious? or
fraudulent. Some say that agreements to commit any tort,
of whatever kind, are indietgble as conspiracies, But.the
weight of authority® seems to be in favour of limiting the rule
to toris of fraud or malice; thus excluding, for instance, a
trespass committed bond fide by persons eager to assert their
supposcd right of way.

(i) Agreements to commit a breach of contract wnder
circumstances that are peculiarly injurious to the publict.

(iv) Agreements to do certain other acts, which (unlike
all those hitherto mentioned) are not breaches of law at all,
but which nevertheless are outrageously immoral or else are,
in some way, cxtremely injurious to the public. We may
quote, as instances, agreements {o facilitate the scduction of
a woman?®; or to run slackly in a race so as to enable a con-
federate to win lis bets®; or to hiss a play unfairly”; or to
defrand a shipowner by secretly putting stow-aways on
board. Similar eriminality would arise in agreements to
raise by false reports the price of the Tunds® or of any other
vendible commodity®; or so to carry on trade as to diminish

1 Reg. v. Whitchureh, L. R. 24 Q. B. D. 420, Cf. p. 283 sypra; and Lord
Camphbell's “If two men agree to blow their noses together during Divine
service 50 a8 to disturb the congregation, they may be indicted for con-
spiracy ™ {Hansard, Mareh 1, 1833).

* Wright's Conspiracy, 40; c.g. to pirate a copyright hook.

* The contlicting authorities are well eoliected in liarrisen on Conspiracy,
Fp. 91-86.

¢ Fertue v. Lord Clive, 4 Burrows 2473 (K. 8. (., 401).

& Rex v, Howell, 4 F. and F. 180, S flex v. Onbell, 6 XMod, 42,

¥ Giregory v. Duke of Brunswiek, 6 Man. and Gr. 205,

& Nex v, De Berenger, 3 M, and 8. 67 {the trial of Lord Dundemald, the
naval hero).

fI R Q B Doatp T43; 2 Q. B, D, at p, 59.

tg-2
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the revenue; or to persuade a prosecutor not to appear at the
trial; or to give false information to the police; or to in-
demnify a prisoner’s baill. On the other hand, it is doubtful
whether an agreement to make loud noiscs for the purpose
of disturbing an invalid neighbour would be indictable as a
conspiracy?, And it is now scitled, that there is nothing
criminal {or even illegal} in a “knock out,” i.e. a comhination
among buyers to abstain from bidding against onc another,
and to redistribute amongst themselves atterwards the goods
so underbought?, And a thrifty eombination of poor-law
nuthorities to marry a female pauper to a pauper of another
parish, in order to relieve the ratepayers of the woman’s
parish, is not a conspiracy?., Yet some combinations for pro-
curement of marriage will amount to conspiracy; e.g. taking
a young woman of property from the custody ol her relations
in order to marry her to onc of thc conspirators®, And
although all combinations “in restraint of trade™ are so far
iliegal as to be uncnforceablce®, it is now settled that they do
not neeessarily constitute a eriminal offence, Some, at least,
of them did so in the older common law; as, for example,
any combination ol emploved or employers that affected the
rate of wages, (such as that of the journeymen tailors of
Cambridge who were suceessfully indicted in 1721 for com-
bining to refuse to work below a certain rate of payment?).
But by the Conspiracy and Protection of Property Act, 1875
(38 and 89 Vict. ¢, 86), no combination for the doing of any
act “in furtherance of a Trade Disputc hetween emplovers
and workmen™ is any longer to be indictable, unless the act

1 Rex v. Porter, L. R. [1810] 1 I, B. 369,

* Of. Rex v. Lioyd, 4 Esp. 200, with Eex v. Lery, 2 Starkie 438,

& Rawlings v, General Proding Co, L. I, (192171 K, B. 635. Tt iz cven
enforeeable as o contract, Yot sce p. B3T infre.

¢ Rex v, Seward, 1 A and E, T06 (K. 8. €, 405%. At Meldreth ((fambs.) in
1724 a widow who cost the ratepayers T0s. a year was thus got rid of at an
espense of only 5, 84,

b Rex v. Wakefield, 2 Lewin 1, of, Rex v, Thorp, 5 Mod. 221 (K, 8. C. 407}

& Mogul Steamship Co. v. Mcflregor, L. R, [1802] A, C. 24.

¥ 8 Mod. 11 (K. 5. I\ 404); ef. Few v. Hommond, 2 Tap. 718 (K. 8. C. 411),

g et et SN
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contemplated be one which is in itself a erime—and moreover
& crime punishable with imprisonment-—even when com-
mitted by one person alonel,

The vagueness of the definition of this fourth class of ““un-
lawful” purposes—to say nothing of the minor uncertainties
hanging over the second and third classcs—is historically
intelligible, T'or in days when our police system was in-
effcctive, the law felt itself dangerously threatened by any
concert amongst evil-doers; dud conscquently, in the seven-
tcenth and eighteenth centuries, indictments against eon-
spirators were held good very readily. “A conspiracy,” saidl
even Lord Holt, ““is odious in the law2’* But this vagueness
renders it possible for judges to treat all combinations to
effeet uny purpose which happens to be distasteful to them as
indictable crimes, by declaring this purpose to be *unlawful,”
Owing to this elasticity in the definition of the crime, and
also to the unusually wide range of evidence by which {as we
shall see) indictments for it may be supported, there is much
justification for the language used by ¥itzgerald, JJ,, in refer-
cnee to it, in the Trish State U'rials of 1867: “The law of
conspiracy is a branch of our jurisprudence to be narrowly
watched, to be jealcusly regarded, and never to be pressed

‘beyond its true limits.”” For, in the prudent words of the

greatest of American judges: “It is more safe that punish-
ment should be ordained by general laws, formed upon de-
liberation, under the influence of no resentments, and without
knowing on whom they are to operate, than that it should
be inflicted under the influence of those passions which a trial
seldom fails to excite, and which a flexible definition of the
crime, or a construction that would render it {lexible, might
bring inte operation®,”

As to the Evidence admissible, the principles are just the
same for conspivacy as lor other erimes. But, owing to two

L Cf as lo eivil actions for Tortg, the Trade Disputes Act, 1908,
2 53 Mad. 408, 3 Per Marshall, C), in Bz parfe Bolliman (4 Cranch 127).
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peculiarities in the circumstances to which those principles
are here applied, it olten seems as if there were an unusual
laxity in the modes of giving proof of an accusation of con-
spiracy!, For (a) it rarcly happens that the actual [act of the
conspiring can be proved by direct evidence; since such
agrecments are usually entered into both swiftly and secretly.
Hence they ordinarily can be proved only by a mere inference
from the subsequent conduct of the parties, in committing
some overt acts which tend so ohviously towards the alleged
unlawful result as to suggest that they must have arisen
from an agreement to briog it about?. Upon each of several
isolated doings a conjectural interpretation is put; and from
the aggregate ol these interprelations an inference is drawn.
The circumstantial evidence thus rendered necessary will
often embrace a very wide range of acts, conumitted at widely
different times and in widely dilferent places®, The range of
admissible evidence is still further widened (8) by the fact
that each of the parties has, by entering into the agreement,
adopted all his confederates as agents to assist him in Carrying
it out. Conscquently, by the general doctrine as to principal
and agent, any act done? subscquently for that purpose’ by
any of them will be admissible as evidence against hims$;
unlcss, before it was done, he had given them notice that he
withdrew from the conspiracy. Just the same doctrine is, of

1 Bee Reg. v. Huni, 1 8t. T'r. (N, 8.} 437; of. 7 8t. Tr. (N. 8.) 472-475.

? Heg. v, Parnell, 14 Cox 505 (K. 8. C. 412), Rex v. Parsons, 1 W. BL 301
(K. 8. € 408). For acts not obvious enough; see 3 Cr, App. R. 31, 32,

8 Rex v. Hammond, 2 Esp. 718 (K. 8. C. 411},

* But not & mere adutission uttered; sce below, p. 403. The cobbler is the
burglar's agent for mending the nciseless shoes, but not for utiering &
remark as to the use they have been put toj (though he can, of course, give
evidence a3 {o such a remark having been made by the burglar).

& But not acls that go beyond that purpose; e.g. where the PUrpose was
only theft, yet murder was commilted. Nor acta done after the purpose hag
been aceomplished; eq. the disposal of iz share of the proceeda of the theft,

# Hence in trials for conspiracy a difficulty is apt to arise in defermining
at what stage the judge will pronounce the evidence to bave given sufficient
primd faeie proof of o conspiracy, and of the defendant’s being a party in

it, to render it now permissible to give against himn evidence of the conduct
of his colleagues (furthering it) when he was abeent from them,
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course, applicable to any crime where a plurality of offenders
ere concerned, and so is not peculiar to trials for conspiracy.
But in them it assumes unusual prominence; because, in
cases of conspiracy, an unusually long interval often clapscs
—with consequently an unusually long series of acts—be-
tween the time when the common erimiual purpose is formed
and the time when it is carried out or is frustrated by arrest.

Moreover there is often, just As on every other protracted
trial of a plurality of defendants, the danger that the jury
may—even despite judicial warning—be influenced against
one of the accused by evidence that is legally admissible
only against another of them, Thirteen days were oceupied
at Birmingham in 1925 by the trial of a group of nineteen
men for a conspiracy to defraud. T'o prevent any misappli-
cation of evidence by the jury, the judge found it desirable
ko sum up against each prisoner scparately, and took the
verdiet upon him before passing to the next man’s case,

Conspiracy is a misdemeanor; punishable with fine and
imprisonment, to which no limit is aflixed. Since the Criminal
Justice Administration Act, 1914 (sce p. 818 infra), hard
labour may, in all cases, be added. Moreover a conspiraey to
murder is punishable with penal servitude for tem years,
though it still remains only a misdemeanor (24 and 25 Yiet,
o 100, 5, 4),



