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LECTURE VIL
CONDITIONS OF NOﬁ-IMPUTABlplTY.

Hamng dwelt at some length upen mens req a8
a necessary. condition of criminality and discussed

with reference to the Indian Penal Code the precise .

meaning to be attached to the more important
words used in the definition of offences to indicate

the evil intent essential to constitute the dlﬁerent :

offences, I shall now proceed briefly to explain the
general conditions of non-imputability. Strictly

speaking these are rules of evidence carrying either .
conclusive or rebuttable presumptions. The basis

of these exemptions are from their very nature sub-
jective. Whatever may be the form in which these
conditions are enunciated, when carefully examined
they willbe found to deal with circumstances which
preclude the existence of mens rea, and are therefore
mere enumeration of the circumstances that are
incompatible with its existence. I have already
told you that to constitute a crime there must be
a voluntary act, and that this act must be the
outcome of an intent to cause an evil consequence.
It follows as a corollary to the above that the
actor must possess—
(@) Free will.
(b) Inte]hgence to distinguish between good
and evil.

(¢} Knowledge of facts upon Whlch the good

and evil of an act may depend. (This
.~ includes besides the knowledge of

| - existing facts _aiso the _-k;;pwledge that :
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a particular act may cause a prohibited
evil consequence).
(d) Enowledge that the act is prohibited
by law. (This, however, is excluded
- on grounds of expediency as I shall
show hereafter). ,

Where any one of these elements is wanting,
responsibility is negatived, for the true bassis of
responsibility is to be found in the fact that man
is 8 rational animal; that he has intelligence to know
what is right and what is wrong, and this intelli-
gence coupled with the freedom of will enables him

to choose the one and avoid the other. 1f man were |
" to act by instinct which is a blind tendency to act

in & particular way, instead of acting by reason,
there would have been no more justification for
punishing him than for punishing a vicious wild

~ beast. It would be an act of senseless cruelty to
punish in such cases for mere retaliation or even
“for making-an example of him. In fact the line

that divides human beings from the lower animals
is exactly the line that divides responsibility
from irresponsibility. There ‘are cerfain rules
of evidence which help us in the application of
these principles. For instamce, in case of infants
up to a certain age the presumption is absolute that
he is not possessed of the intelligence or knowledge
referred to above, and consequently is incapable of
committing a criminal act.

As to (a) t.e.; the possession of a free mll, every

Lk
L

human being is presumed to be free to act as he

likes uniess such freedom of will is taken away by -

physical force or- mental compulsion. Mental

compulsion ag@m may .be the result of thant of -
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injury to person or property or may be the outcome

of a diseased mind. Mental compulsion arising

" from threat of injury is only recognised-as a valid

excuge for a crime when it is a threat reasonably
cauging.the apprehension that instant death would
otherwise be the consequence-(Section 94). The

“other form of mental compulsion is. not clearly

recognised in the Indian Penal Code, but is
recognised in various other systems of law. This
compulsion arising from a diseased state of the
mind is known as irresistible impulse and is
treated as pa.rt of the law of insanity. -

As to (b) i.e, possession of - mtelhgence to

~ discriminate. between good and evil, the pre-
. sumption is conclusive that every human being

has - sufficient intelligence to distinguish between
what is right and what is wrong, and the law will
not allow an. enquiry as to the sufficiency
of a person’s intelligence for the. purpose
of making such a distinction except in certain
special cases, such as infancy (Section 83),
insapity (Bection 84), or mvoluntary drunkenness
(Section 85). -

I now come to {¢) and (d) Whlch relate res-
pectively to ignorance of fact -and ignorance of
law. Ignorance of fact is always an excuse unless

it is the result of carelessness or negligence. It
_includes both ignorance of existing facts percep--

tible by the senses or inferable from other facts so
perceptible, as well as ignorance of another kind,

‘wiz., ignorance .of the relation of one fact to
. another, a knowledge of which we gain by experi-

ence.  Howewver, in whatever form it may ocour,

- 'iguomante of fach exouses gpiminal tesponsibility

' . On principle, ignorance of law should be as lsnor:t;;a

 to acquaint himself with the laws of the country in

“include the other ! ~The only justification for the

" fTake the case of a person who shortly after the -

- 875 LP.C. by the Act known as the Age of Consent
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(Sectio'ﬁ 79), but when it is due to carelessness
it 18 To. excuse (Sectmn 52).

good a defence as ignorance of fact, for the one is ook,

as effective in negativing mens rea a8 the other.
Both are knowable. If it is difficult for & man in
a crowded thoroughfare to avoid treading on -
another’s toes, it is no less difficult for every man .

which he lives. Why then exclude the one and

distinction is, that it would be difficult to adminis-
“ter the eriminal law if it were open for a man who
has broken it to set up the plea that he was not
_aware that the act was prohibited. There ismuch
force in this argumenf but it has its weak points.
Tf 4 man, for instance, killed another or stole his
purse or forged his name, no court would believe
.that the offender did ot know that murder, theft
or forgery was by law punishable, and there is 1o .
real danger in allowing the plea to be raised. On
the other hand there are offences of ‘which a man
may truly say that he was mot aware of them. .

enactment of the Code gave a beating to a person
whom he caught stealing in his house. Tt was cus-
tomary in those days to give a beating to a thief
when caught. The change introduced by . the
Penal Code may mnot have become sufficiently
known at the time, the plea of ignorance may be a
just and a true plea in such a case. . Or take the
more recent example of the amendment of Setion

Act, In 8 mmote vﬂlage lt. mlght take yeam_'hx_
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~ the information to filter down. 8hould in’ such
cases the plea of ignorance be ghut out ? . Thus

there are considerations both for and against the-

view that ignorance of law should he no excuse.
The best solution i3 perhaps to recognise the
dlstmctlon between a ‘malum in se and a malum
prohibibum, and to lay down that " when ‘by

consensus of public opinion an aet is considered’

wrongful no one should be allowed to plead that
he was not aware that the law had penalised the
act.’ Where, however, such' is not the dase and a
new offence is created by the legislature, it ought

to be open to a person to plead ignorance of the

Statute. Bus in the Code, as in most systems of
law, no such distinction is recogmised, obviously
because it is considered expedient to insist that
every man must know the law of the land in which

he lives. This doctrine is carried to such an .

éxtreme that it is not relaxed even in ¢ases where
the acquisition of such knowledge is an impossi-
bility. Hew far this is defensible I shall discuss
later. The presumption is conclusive except where

. the existence of such knowledge is negatived by

- immaturity of age by the existence of a diseased
- mind or by involuntary drunkenness.
The presumption that everybody knows the liw,

that everybody whatever his intelligence or up- .
_ bringing, has the capacity to distinguish between -

the right and wrong of every phase of human
conduct may have no foundation in fact, but the
tule is based on balance of convenience, ard the
rigour of the law is softened in all such cases by

_ thn dmmon whmh emy modem aysﬁam of law :

o 3

_and objects of punishment must therefore largely
~ influence the question of exemption. 1 shall here
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this is not’ enoixgh for the ‘brand ‘of criminality

remams

But. apart fromn. the mete theoretic responsibility

of individuals for criminal acts, there axe other con-
siderations besides' these already indicated which
enter largely into the consideration of the ques-
tion of punishment. -According to more advanced

juridical notions, the mere liability for a wrongful

aet is not enough to justify punishment. Punish-
ment is not to be inflicted for the mere sake of
purishment. It must have an objective. The aims

refer very briefly to this subject.

Discussions on' this question have sometimes
proceeded on the wrong assumption that there is
only one object of-hunishment, with the result that
different writers have advanced different theones
and none has been found entirely satisfactory.
to exPlam the trend of criminal legi-lation in modern
times in regard to punishments. Legislatipn re-
garding punishment of crimes has been influenced

- by the requirements of particular times and parti-

cular countries, but”of the various recognised ob-
iects.of pumshment none has been whotly ignored,
though the importance to be attached to any
particular object has varied. The most important

~aim of punishment, recognised from the earliest

times,”is the satisfaction of the desire of human
beings, both in their individual and their corporate
capacity, for retribution. The feeling is natural

and the world must grow considerably oldet before

buman nature is so changed that the ordinary
man will, ‘when struck on the one cheek turn the

Objects of

* punishment

considera-
tion.

Retribution. _
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other. ' It exists even among the lower animals.
The cow turns on you when you strike her calf.
Does it do so” to make an example of you or to
teach you a lesson for future good behaviour?
It is the mstmctwe demand for retribution.
The idea of retrlbutlon gave birth to the Rex
Tahoms of the Roman law following the old

Mosaic law of a tooth for a tooth and an eye foran |

eye. Whatever theoretical objections. there may
exist to effect being given to a feeling of this kind,
we cannot shut our eyes to its existence and to its
intensity so long as human sentiment remains
as it is. The strength of this demand for

retribution has, however, been gradusally diminish--

ing with the growth of culture and ideas of
humanity, and we may congratulate ourselves on
havipg attamed a plane of thought and culture
when we are ‘able to confine this demand for
retribution to deliberate acts and against rational

beings on.ly, and have not only ceased punishing

bulls, pigs, asses and horses not to speak of axzes

and, stones which were not spared even by civilised |
‘Athenians, but have also ceased punishing purely

accidental acts. The demand for retribution is
gradually diminishing but has not disappeared.

Another object of punishment is prevent.ion.

This is aimed at mainly in three ways :—
(a) By depnvmg the criminal of the opportumty
_ of committing crimes.
()] By reforming him.
~ (¢) By making an example of him.

The yeferm- of the criminal, as an object éf .

punishment, is gmdually acquiring more import-

. ance and thare am-many ‘who- tshlﬁk that tlns igthe

i
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only legitimate object of pumshment We must,
they say, respect the man even m the criminal
and refuse to sacrifice him merely for ma.k]hg

an example. _
This reform is. attempted in various ways.

Juvenile offenders are sent to reformatories, others '

are taught useful crafts to enable them when out |

of jails to earn an honest living.

The infliction of bodily and mental § pain is a.nother' _

way of reiormmg the criminal. The . painful
experience of the past serves as & warning for

the future.

The various forms of punlshment with’ which we
are familiar have one or more of these ob}ects in
view. -

A death sentence is mainly retributive. And

. "ag retribution is ]osmg its importance as an object
- of punishment, in some countries n, Europe death

sentences have been abolished.
In old days when the making of an example was

Death
" sentence,

one of the most important aims of punishment, the .

heads of criminals after execution were often exhi-

~ bited at the city ‘gate to strike terror. We had

similar examplesm England. Weread, forinstance,
of Moore’s head bemg ethblted on the London
Bridge.

Long terms of imprisonment are mamly
preventive but like whipping, fine, and. similar
other punishments also serve the double purpose

.of causing mental and bodily pain as well as of

warning others.
, There were some forms of pumshmnnt now-
obsolete which obtained in India even under the -

British rule which had the effect not only of

Certain

. obaolete
forms of ,
punishment -
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causing mental pain to the criminal, but was also
mogt effective as an example to others.

In India, punishment by public exposure
(Tashhir), as by carrying the delinquent through
the town '_dn the back of a donkey with his face

blackened as a special punishment for perjury, was

common during the Mahomedan period, and was

recognised in- Bengal Regulation IT of 1807, but -

was abolished by Act IT of 1849. A “confirmed

perjurer had the word Darogh-go (liar) tattooed

on his forehead. We also find amusing instances
of the same kind of punishment in the laws of
Manu. - ' ’

In ancient and mediseval periods there was a
tendency to punish a criminal by depriving him of
the particular member of the body with which a
particular offence was committed. . We find ex-
amples of it in Manu and also in Mahomedan law.
“ With whatever limb,” says Manu, * the thief

sing, even of that the King shalldeprive him.” A |
common instance is cutting off the hands of

thieves. These have now fallen into disuse.

With these genera.l observations 1 proceed to |
consider the provisions of the Chapter of General

Exceptions in the Code. In dealing with the
provisions of this Chapter, I think; it would be
convenient to discuss them in the order in which

_they are stated in the Code. Sections 76 and 79

may, however, be conveniently considered together.

‘Bection 76— Nothing is an offence which is
done by a person who is, or who, by reason of a
mistake of fact, and not by reason of a mistake

 of law, in good faith believes hxmselftobe boupd_
_ by]awtodo:t..__' - .

4

k
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| Hustm#ms .

(w) A a soldier, fires on & mob by the order of
his - supenor officer, ‘in conformity with the
commands of the law, 4 ‘has committed no

-offence.

) A an officer of a Court of Justice, being

~ordered’ by that Court to arrest Y, and, after due

enquiry, believing Z to be ¥, arrests Z. 4 has
committed no offence.
Section 79— Nothing is an oﬂence wh.lch

~is done by any person who is justified by law,

or who by reason of a mistake of fact and
not by reason of a mistake of law I good
faith, believes hlmself to be justified by law m
domg it.’ .

I llustratron.

- A pees Z commit what appears fo 4 to
" be .a murder: 4, in the exercise, to the

best ~of his judgment, exerted in good
faith, of the power which the law gives to all

., persons of apprehending murderers in the fact,

seizes Z, in order to bring Z before the proper
authorities. 4 has committed no offence, thongh
it may turn out that Z was a.ctmg m self-

" defence.

Ignorantia facty excusat is a well known maxim

- of criminal law, and follows from the doctrine of

mens rea. Ignorance of fact to be an excuse must
be ignorance in respect”of a material fact, i.e., a
fact which is essential to constitute a iparticular

- offence. Buch ignorance alone absolves which:
- mnegatives the evil intent necessary to constitute
the offence,. “ The guilt of the acoused,” says

o

Section 79, ©
LP O

Imormo-
of fact.




Good faith,

226 . CONDITIONS OF NON-IMPUTABILITY.

Baron Parke, “ must depend on circumstances
as they appear to him.” The doctrine is subject
to certain reservations which, it is important, you

should bear in mind. In the fizst place no one is.

allowed to plead ignorance of fact where  res-
ponsible enquiry would have elicited the true
facts. Where a person shuts his eyes to irue
facts he cannot plead such voluntary ignorance.

as an excuse. A woman hears a rumour that her

husband is dead.. She makes no enquiries whether

the ramour is true or false and marries again..

Tt is afterwards found that the man was alive.
The belief carelessly entertained cannot be
pleaded as an excuse m an indietment for.
bigamy.

A takes away B, a girl under the age of sixteen

years, out of the keeping of her lawful

guardian without his consent. He believes that
the girl is above that age, but does so without
making any enquiry, and basing his belief on
the mere appearance of the girl which as we
know is- often deceptive. He is guilty of
kidnapping from lawful guardianship under
Section 361 of -the Code and his belief Wﬂl not
avail him.

Section 52 of the Code lays down that nothmg'

" is said to be done or believed in 'good faith, wl}ich _

is done or believed without due care and atten-

tion. Reference may also be made to Section 26
which says, that a person is said to have reason to

believe a thing if he has sufficient cause to

believe that thing, but not otherwise. Whether

in- any particular case the belief of a person in

~ the-existence of & certain state-of facts. is based
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on' reasonable grounds or is the result of negli-
gence-or carelessness is a question of fact to be
decided by the jury in each case. It may be
argued that every fact is knowable and & mistake -
of fact may i all cases be- attributed to neg-

'~ ligence. Such a view, however, will render the

doctrine wholly nugatory. Life would be too
short and intolerable if everyone was obliged to
scrutinise every fact and take nothing on trust.
Tt is true men often lie, but even the greatest liar
speaks the truth in ninety cases out of a hundred.
A man sells a watch to you. He tells you that the

watch is his. Unless there are any circumstances
arousing your suspicion you would be perfectly
justified in trusting him, and no one can say you
are guilty of negligence, because you did not enter
into an enquiry into the history of the watch.

Law- gwers with the best of reasons take the world

- as it s, and do not insist on men doing more than

they are accustomed to do in the daily transac-
tions of human life. When you do less you are

*.. guilty of negligence. In the case of the watch

if you believe ‘the watch to belong to the man
who brought it to you, you cannot be guilty of
being the receiver of stolen property. Take

~ another instance, that of a police offider, who goes

with a warrant of arrest agamst 4. * B pomts oub

C to.the police officer as 4, and the officer without

any further enquiry and believing ¢ to be 4
arrests C. He can plead the mistake of fact as a
good defence, and no one would blame him for
apprehending the wrong man. The amount of
care which the law insists upon, is the care which

& reasonable man would ordinanly take and act:
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upon. A4 marries B, a young girl, living with: her
parentsin India. She is treated by everybody as
an unmarried. girl, and 4 has no reason to suspect
that she is otherwise. It afterwards transpifes

“that whilst in England she had secretly marvied C

and had deserted him. No reasonable man in
A’s position would think it his duty to make en-
quiries in England for the mere chance of finding
that B was a married woman. In such a case
very little enquiry would be expected. But
suppose 4 knew that B was married to C and B
told him that she had been divorced, and he
acts entirely on B’s statement, it is very doubtful
if his ignorance will not be considered as due
to mnegligence. Similarly in the case of
a -libel where .truth is ~a justifieation, the
accused will not be allowed to give evidence
that there was a rumour floating which

he carelessly beheved and upon ~which he

acted..
As rega.rds the degree of enquiry it is perhaps

pen:msmble to make a distinction between. acts -

that are malum in se and those that are merely

malum prokibitum. ~ You may. remember that the

distinction between Reg. v. Prince and Reg. v.

Tolson was based on the view that in the case of _

an immoral-act a man who. acts under & mlstaken
‘belief takes the risk of punishment if it is found
that his belief was wrong in fact, even if there
were reasonable grounds for such belief ; and that
in the case of a malum prokibitum such a ground

of belief is ‘quite sufficient. The Indian Penal-
_ Code; a8 you will see, makes no such distinction. .
Bu’mllthe aam,é, i thmk ﬁththWeaM o
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been decided under the Code the result would
probably have been the same, but the reasons

might have been different. In the case of a man

charged with having enticed away a girl below the
age of sixteen, the jury would expect a much
greater degrée of care and caution for the belief
that the girl is over that age than in the case

- of a person who openly enters into s marriage

relation with'a woman In the belief that she had
not & husband living. In the case of enticement
it wounld be expected of the man who commits such
an act that he should not feel satisfied with the
mere look of the girl, nor should he rely merely

upon the girl’s statement regarding her age.

Whereas in the case of Reg. v. Tolson the amount

of enquiry upon which the prisoner believed that _

her husband was dead was held to be sufficient,
and would have been so held in this country on a
similar "charge under Section 494 of the Code, T

. doubt if a person charged with an offence under
Section 497 could successfully defend himself by

_ a.llegmg that upon the same materials he honestly

~ believed that the woman had not a husband

living. It seems only just that a man who -
under a mjsijaken ‘belief as to facts does an -

act which is at least morally wrong - must,

in order to avoid punishment, satisfy the
Court that his belief was not based on hasty

deductions.

Having regard to the very genera.I terms of
Section 79 it is fairly obvious that there is
very little room for the distinction made, in

Engligh and American cases between malum in se -
- and malum prokibitum. Such & distinetion would

¢ Justified

by law?®,

meaning of, .
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have no foundation on anything expressed or im-
plied in the Code, unless it is held that the words
“ justified by law’ mean approved by law.or as
just or conformable to right and justice. If this
is the meaning of the words ‘ justified by law’ the
taking away of a girl over the age of sixteen as
in the case of Reg. v. Prince would not be an.act
justified by law, but would only be. an act not prohi-
bited by law, and as such not covered by the words
~of Section 79. In the case of bigamy, however, not
only the law does not punish marriage, but approves
of it and encourages-it in various ways. If this
interpretation of the word °justified’ were
admissible, the distinction between ° malum in
se’ and ‘malim prohibitum’ would arise bere
also. But if we adopt such an interpretation,
we will be confronted with this difficulty that
~many acts which- are innocent, and which the

law neither approves nor disapproves would

not come within the words of ‘the section.
Take for instance the case of a person ‘whe
shoots .a human being in a jungle believing
that he was shooting a jackal, under circumstances
that would render such a belief reasonable. - You
cannot say that the law approves or dJsapproves
shooting. Therefore the words * justified by law’
must - be taken to mean ‘not prohibited by
law” If the distinction between malum in
se and malum prohbitum is thus wiped off,
the only way to arrive at the same result as

in Reg. v. Prince and Reg. v. ZTolson would

" be to insist on greater care and scrutiny in -

_ the ‘one case than in the ‘other. - It may- he. :
noted that in. nexther ktdnaggng nor, bigamy 4 A
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defined in the Code, a knowledge of the.tme age
in one case or a knowledge of the existence of a
husband or wife in the other, is.an essential

part of the definition. - So that, except in so far as

‘the question may be affected by the provisions of
Section 79, there is no distinction between .the
Hnglish Statute and the provisions of the Indian
Penal Code. It may also be urged that there is

~ nothing which is absolutely good .and nothing

absolutely bad in this world, and very often the
distinction instead of influencing legislation is

" influenced and even created by it. =All the same,

there are certain prevalent ideas among intelligent
and cultured people by which we.judge human
acts and divide them into good and .evil,
and this standard is quite enough for making a
selection between acts innocent in themselves
but Whlch ,for reasons of state have been made
punlsha.ble, and wrongs. which by reason of

- their evil tendency are worthy of condemna-

tion and have been. made - penal on that

" account.

The distinction between Sections 76 and 79
consists in this : Section 76 deals with cases where
by reason of-4 mistake of fact the person under a
mistake considers himself bound by law to act in a’

particular way, although on the true state of facts
~his act is an offence. Section 79, on the other

hand, deals with cases where by reason of a mistake.
of fact the person under such mistake .considers

Distinction
hetween
Bactions 76 -

and 79,

LEBEOC

himself simply justified by law to act in a particular

way. The antithesis between the two eases is

involved in the words ‘ bound by law ’ in Seetion

76 ‘and * justified by Iaw’ in Section 79. To'
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punish an act done under a mistake of fact would
neither be justified by the principle of retaliation
nor by the theory of prevention. You can
never guard against committing mistakes
and punishment would not prevent their
occurrence. -

Besides cases of mistake, both these sections also
provide for cases which have nothing to do with
mistakes, cases which fall within the definition -of
an offence but are excepted from punishment,
because of legal compulsion or legal justification.
Illustration (a) of Section 76 belongs to this class.

- Probably it would have been more logical if one

of these sections had dealt with mistakes, and
another with cases of legal compulsion or legal
justification, without bringing in the question.
of -nﬁstake at all- "You have seen that both
Sections' 76~ and " 79, whilst admitting. the
validity of an excuse based on ignorance of

fact, exclude expressly an excuse when based -

on ignorance of law. Ignorantio legis non excusat
1s an ‘equally well known principle of law.
The doctrine is based on the fiction' that every
citizen knows or at any rate ought to know
the law under which he lives and by which his
_actions are governed. It is, as we know, a fiction,

but, as many other legal fictions are supposed

~to be, it is a creature of imperative necessity

or expediency. The presumption that every one

knows the law is a conclusive presumption, and -

will - be enforced . even' where it could. be shown
that it was impossible for the accused to have

‘known the law. In Reg. v. Basley (R. & R. 1) the
prisoner was' indicted for ? offence under the
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Act of the 39, Geo. ITI, C. 37, and was convicted,
although it was found that the Act received

‘Royal assent on the 10th of May 1799, that the

fact charged in the indictment happened on the
27th of June, that the ship Langley of which the.

" prisoner was the Captain, was at that time upon

the coast of Africa and could not possibly know

‘that any such Act had existed. Lord Eldon

told the jury that the prisoner was in strict law

guilty, though he could not then know that the
Act had been passed. The prisoner was, however,

pardoned on the recomimendation of the Judges.

Even if a penal statute is ambiguously worded
it is no defence that the accused tried to ascertain
the law and was misled: by advising counsel. If

an. offence is committed in England by a

foreigner he canmot be excused, because . he

did not know the English law, and in - his
cotintry it was no offence. (Barronét’s case,

1E &B.1).

The validity of the reasons for distinguishing
ignorance of fact from ignorance of law has been
the subject of some controversy. I have already
referred to 1t but would like to state mete fully

Ressons for
the distine-
tion between
ignoranece of
fact and ;
ignorahee o
Iaw. :

the arguments put forward in support of the *

distinction. . .

That every man knows or ought to know the
law is no doubt a fietion, but a very necessary
fiction. Law has to be based mot .only on
theoretic ‘principles but expediency must always

play a very large part in the legislation of every

country. Theoretically, of course, ignorance of

fact being an excuse, equally well should ignorance.

of .]a..w ‘be an _excuse, for _i_Joth negsii;_i?_é ._ t'.he .

L
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existence of a guilty mind. But there are cogent:
considerations for maintaining such a fiction. The
fiction rests on the broad foundations of public
policy. - “Without it Justice cannot be administered.

For if ignorance of law is admitted to be an excuse
. every case, it will be open to an sccused to allege
that he was not cognisant of the law under
which he is arraigned. Tt is pointed out. by

Judge Hunt of the United States, with refer-

ence to this doctrine, that no system of criminal -

Jurisprudence can be sustained on any other

principle. The question of policy is thus discussed
by Austin : ’

““ Now to affirm ‘ that every person may know

the law * is to affirm the thing which is not. And

to say “that his ignorance should not excuse him

becauge he is bownd to know,” is simply 10 amsign
the rule ag'a reason for itself. Being bound o know
the law, he cannot effectually allege his i ignorance
_of the law as a ground of exemption from the law.
- But why is he bound to know the law? or why 18
_ it presumed, jurds ef- de jure, that he knew the
law” 2

~ " The only sufficient reason for the rule in ques-
tion seems to be this: that if ignorance of law were
admitted as a ground of exemption, the Courts
would be nvolved in questions which it were scarce-
ly possible to solve, and which wonld render
- the administration . of justice next to impracti-
cable. If ignorance of law were admitted as a
ground of exemption, ignorance of law would
always  be alleged by the party, and the. Court,
meverycaae,wuuldbebmndtodwﬂethn

Cnemt2c . L L
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vatable

~ Ignorance of fact according to Austin is either _ =i
evitable or inevitable. Inevitable ignorance is such able ignor.

ignorance as no amount. of attention. pmotmble
under the circumstances could remove. - As an
insfance, he quotes the case. of a man who
intending to kill a burgler, who has broken
info his house, strikes in the dark snd kills his -
own servant. In such a case if the man had good
reasons to suppose that it was the burgler and
not his own servant, he would not be guilty of °
murder or even manslaughter, The same distinc-
tion may perhaps with advantage be imported
into cases of ignorance of Jaw. Every man can
know the law and it would be right to hold,

t.hat he must know the law if he can. Therefore

orance of law under ordinary circumstances
would not be mewtaﬁle ; but it would be an

inevitable mistake of law where;, 11; is 1mposs:ble
for a person to have such .knowledge Take the
case .of a person who lives in the imterior of the

Darjeeling district and who breaks the law the day

" after the law is passed and published in Caloutta.
- To guard against ignorance of -this kind, in some

countries the law wisely prowdes that no aet of the

legislature shall-take effect until a certain time has

elapsed from the date of its passing unless there be
‘special provision to the contrary. Sometimes in.

* Indian ‘statutes also a date is fixed on which the: -

statute takes effect. The General Clauses  Ack

prowdes that where any Act of the Gevernor
‘General in Councll is not expressed to come into
operatlon on & pa.rtmula.r day, then it shall' coma.
~ into operation on the day on which if recelves the.
ament; of the Govgmor General. e
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i th:s distinction between evitable and inevit-
~ able mistakes were adopted the difficulty that
arose in the case of Reg. v. Bailey would have
been avoided and the law would have been placed
on a more rational basis: It is better that hard
cases like these should be excluded from the
operation of criminal law mstead of their being

left to executive elemency _
- The effect of ignorance both of law and fact. is

not the same in respect of civil and criminal liability,
and naturally 80, for in the case of civil law the

end is not punishment but reparatton and ecivil .
liability genera.]ly arises without reference to inten- -

. tion, and, it is considered just and equitable that
“ he by whose act a eivil injury has been occasioned
should ultimately sustain the loss that has accrued
rather than another.’

_ Uncertainty  Another hardship that the application of the

:Ilshi:::;m doctrine often involves is due to the uncertainty
?f.fﬁ,'}w of the law. The Bengal creditor who after the
" decision of the High Court in the case of Prasonno-

Kumar Patra v. Udai Santa (22 Cal. 669) walked

away with his debtor’s cattle in order -to compel °

the latter to pay. his debt, when convicted,

. would have a real grievance, and I think in all
sach cases where a man acts bona fide upon legal
advice, he should get the benefit of his. mistake
in the same way as he gefs the benefit of g
doubt arising upon facts. In all such cases, as 1
have already said, the hardship may, to a great
extent, be miet by imposing & nominal sentence,
and this is what was done in the Full Bench .

' case of Empress v. Srichurs (22 Cal. 1017) that
‘ Weh'uladthaeaﬂmr&acman* mtmmahmxt
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would be much better to recognise the. inevitable
nature of the ignorance and to acquit the acoused

than to brand him as a thief for having followed the

interpretation of law given by two learned Judges of
the highest court in the land. These hard cases
are, however, of rare occurrence ‘and cogent

" arguments may be put forward in sapport of the
~ universal application of- the doctrine. Taking

first the strictly penal oﬁences with mens rea as an
essential element, such as are defined in the Indian
Penal Code, most of these would be looked upon as
deserving of punishment in any state of society and
under any system of law however primitive: and the
Penal Code may be said to have only defined, system- -
atised and consolidated them, Most offences defined

in the Code existed- before our criminal laws were
codified. That these acts are wrongful is realised
by every man of average intelligence, for laws are
often mere expressions of the moral sentiments of
a people or the ideal to which the law-giver desires

 to conduct them. Most of the offences under

the Indum Penal Code will be found in the breast
of every man who has the sense to. ‘distinguish
right from’ wrong. A few doubtful cases may

arise, but these are indeed very few. As regards o

municipal and fiscal laws -which do not insist on a
mens fea,wignora.nce of law or fact are on principle
"both immaterial. The reasons for this special
treatmént are, as you have seen, fullv expiaw.ed in
Reg. v. Tolson. :
The chapter af general exoeptlona comes. mbo
play only when an act is otherwise included in the
definition of an offence. It gives the accused s ples

ot avoidance; thy onas of the proofof which lieson -
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him. Before the plea of avoidance becomes material
there must be proof of facts to constitute the
offence; and if it is the essence of the. offence that
there must be proof of & particular evil intent, it
will, I .apprehend, be held in India as it has been
held under other systems, that ignorance of law may

- be proved to rebut the positive evidence regarding

‘the existence of mens rea.  Take for instance a case
of theft. Itis not open to one, accused of theft, to -

got rid of his liability by saying that he was not
aware of the law which made theft punishable.
Butignorance of law may be pleaded for a collateral
purpose. For example, to bring a case within the
definition of theft, it must be shown that there was
- dishonest taking ; a bond fide claim of rightif proved,
would therefore take the case ont of the definition
of theft, and i would be immaterial that such
claim was based on a view of law that was
erroneous.. To illustrate what I mean: suppose a
Mahomedan dies, leaving an illegitimate son and
- daughters. The son removes some of his pro-
- perties without the knowledge and consent of
the - heirs. in the honest but mistaken belief that

“he also had a share in the estate of the deceased.
_ This. ignorance of law may be - admissible to

negative mens res. So -also in a case of criminal

trespass the existence of a similar ignorance on

point of Iaw may be pleaded to negatlve the
existence of an intention to annoy.
Tt wos held in an American case that it wasno
_defence to an indictment for bigamy that ‘the
defendants believed that the female defendant, her
) hnabanﬂ;bmng married again, eould lawfully marry
- aead _wmﬂmaﬂ‘bythnﬂngmtnte
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who married them, they relying upon such opinion

in good faith. (State v. Goodenow, 65, Me, 30, 1874).

Under the Indian law also & bond fide belief like
this, having regard to the language of Seetion 494,
I P. G, will not be a defence, for the definition
does not require any particular state of mind to
constitate the offence. The case of adultery is on
a different footing, for Section 497 requires as an
essential condition a knowledge or reasonable belief
that the woman is another’s wife. It has accord-
ingly been held that where a prisoner accused
of adultery set up in defence a Natra contracted
‘with the woman with whom he was alleged to have
committed adultery, in. accordance with the
custom of his caste, the question the Court had
to determine was, whether or not, the . aceused
honestly believed, at the time of contracting the
Notra that the woman was the wife of another
man, (Manchar, 5 Bom. H. C. R. 17). However
it will not be sufficient to show that the accused
believed -that the husband could not complain

" of the adultery, but it must be shown that the
* accused believed that the woman was no longer

the wifé of the oomplalnant

Take another case. A Mahomedan husband
divorces his wife and another person believing that
the divorce is valid marries her, Should he be
convicted of bigamy because the divorce tums
out to be ineffectual under the Mahomedan
law?

It iy well estabhshed that a mistake regard.mg

a mixed question of law and fact i 18 on the same |

'footmg as a. mistake of fact pure and simple.
Sections 77 and- 78 may | be taken tcgether

-l.__
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Section 77.—Nothing is an offence which is done
by a Judge when acting judicially in the exercise
of any power which is, or which in'good faith he
believes to be, given to him by law.

" Sectian 78 —Nothing which is done in pursuance

of, or which is warranted by the judgment or order

of a Court of Justice, if done whilst such ]udgment

or order remains in force is an offence, notwith-

-standing the Court may have had no jurisdiction

~ to pass such judgment or order, provided the person

Juadicial
Officers Pro--

- tection Act.

doing the act in good faith believes that the Court
had such jurisdietion.

Sections 76 and 79, so far as they give protection.

0 a person actmg_under the erroneous belief that
he is either bound by law or justified by law to do
& particular act,” would cover a portion of the

ground covered by Sections 77 and 78, but not t];:/-

whole of it. For instance, neither of these sectio
(76 and 79) would protect'a Judge from criminal

- prosecution if he convicted a person upon a

mistaken view of the law, and yet it is essential
that a Judge should be protected against all such
mistakes. The necessity for giving special protec-
tion to Judges is thus obvious and this protection
is given by Sections 77 and 78,

Judges and those carrying out their orders are
exempt-from civil lability by the operation of: the
Judicial Officers Protection Act (Act XVII of
1850), which enacts:— -

“No Judge, Magistrate, Justice of the Peace,
Collector, or other person acting judicially, shall be

. liable to be sued in any Civil Court, for any. aot _
dom or ordered to be done by him in the discharge -
Bl Aty foe‘bheiorndt wiﬁamm limits = .
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“of his ]unsdmtmn prowded that he at the tlme,
in good faith, believed himself to have jurisdiction

“to do ororder the act complalned of: and no officer

of ang Court or othier person bound to execute the

 lawful Warrants or orders of any such J u&ge Magxs—-

trate, Justice of the Peace, Collector, or other person

‘ ac.tmg judicially, shall be liable to be sued in any

Civil Court, for the execution of any wa.rrant or
order, which he would be bound to execute, if within
the jurisdiction of the person 1asumg the same.”
Sections 77 and 78 give the same immunity ﬁ'om
eriming] prosecutions. The propriety of the rule
is obvions and need not bée discussed at any length.
As observed by Crompton J. in Pray v. Blackbum
(3 B. and: 8. 576 at p. 578), the rule exists for

~ the benefit of the public aud was eatabhshed in

order to securé the indépendence of the Judges '
and prevent theit being harassed by vexatious -
actions. The question of good faith only arises

when there is no jurisdiction. - When there is
. jurisdiction the immunity extends even to acts
" . which constitute an abuse of it. Lord Esher lald p
- down in“Anderson v. Gorrie (L. R., Q. B., 1895 _
p. 668) that no action lay against a. Judge of a

Court of Record in respect of any act done by -

- him in his judicial capacity, even though he acted

oppressively and maliciously, to the prejudice of

“the plaintif and to the pervemsion of ]ustlce

Referring to the observations of Chief Justice.
Cockburn in Thomas v. Ckurton he sald “Jam
reluctant to decide, and will not de so untﬂ the

~ question colnes before me, that if a Judge abuses his - | )
judicial office, by using slanderous words maligiously - - -

md W‘lthorut Ieaﬂonablﬁ and Pmbable c&u&e’ hg




Meaning of
s Jaeds,

. person who is empowered by law to give in any.
L. Iefgal proceedmg, civil or criminal, a definitive.
]udgment or a judgment Whlch if not appealed |
agaifist, would be definitive, or.a 3udgment which,. .
if confirmed by some other authority, would be .
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is not to be liable to .an action” Lord Esher
obaerved “ AT can say is, that I am convinced

'tha.t ‘had’ the question come before that leatned

Judge heé” must and would, after conmdenqg the

'pmv:lous a.uthontles, have decided that the action

Would nok lie, That case was decided in 1862, and

there. are subsequent cases that confirm the prin- -

clple whxch 1 have stated to be derived from the
commnion la.w * The same rule was laid down in
Megkmy v. Zakt'r (1 AlL p. 280) in which it was lald
down that no person actmg judicially is liable-for
an act dorie or, ordered fo be done by him in the
dlscharge of his ]urhclal duty W1thm the Hmits of
his ]urlsdlctlon * In such a case the questlon

whether he acted in good faith does not arise. See
also 2 M. H. 0. 396; 2 M. H. C. 43; 3 B, H. .,
'‘A.C.36;4B.L.R., A.C. 87; 4B.H.C, A0150

14BLR254 21WR126 _
“Section 19 of the Code explaing that the word

“ Judge* denotes not only every person who is .

oﬂic;a.]:iy d“mgnated to be a Judge, but also every.

deﬁm‘bwe or Who is'one of a body. of persons, which

body of persons is empowered by law to glve sich

- a ]udcfment

“What it

© jncludes,

- Thus B8 the ﬂlustratmns show —

(a) A Cé]lector exerclsmg Jurlsdmtmn in a smt_

g under Act X of 1859 ,is a Judge

(b) A Magmtrate exerelsmg ]unsdmtmn ui reé—.

W

—
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to sentenée to fine or impﬁsomﬁent,' with’
- or without appeal, is a Judge.

{¢) Amember of a panchayat which has power,
- under. Regulation VII, 1818, .of _the

Madras Code, to try and determine

- suits, is a Judge. -
(d) A Magistrate exercising 3unsdu3t10n in res-

pect of a charge on whic'.he has -power.
only to commi for trla.l to another Gourt .

is not a Judge.
A Qefinitive judgment means a ﬁnal ]udgment.

' Aceordmg to this definition, & Magistrate holding.

an enquiry_or trial preliminary to commitment, is

not a Judge . w1thm the meaning ‘of Section 19 of. -

the Indian Penal Code, because hé is not empowered-

- to give any definitive judgment or any judgment
-atall. But although such a person does not come

withir .the exemption, no difficulty would seem to

- arise, for his powers are extremely 11m1bed and

it is inconceivable that any such person would.by
mistake do an act which would bring his act within

"the definition of an. offence defined in the Indian.

Penal Code. The necessity- for protection may.
however arise in counection with the exercise of

the power to grant or refuse bail. Tt will also
-appear from the definition that it makes -no.
difference that a judgment is subject to. appeal.
or revision or that, as for instance, in the case of a -
caplta.l sentence, the judgment. is sub]ect tuconﬁrm :
" ation by the High Court.w '_
A judgment is- deﬁned i the Olvﬂ Procedure' :
- Code to be the statement given by the Judge of .

the grounds of a decree .or_order.- In criminal

law, however, 11: mea:;s the sbnteqee of tlm law -
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pronounced by the C.'ourts upon the matter conta.m-
ed in the reeor(i Ordmaa.rﬂy a 3udgment in a criminal
case has to’ contain the point or points for deter-
mination, the decision thereon and the reasons for
the decision {Section 357, Criminal Progedure Code),

In Englanél a distinction is made between a
Judge of an inferior Coutt and a Judge of a Court
of Recorcf Tn Calder v. Halket (2 Moo. 1. A. 293),

~ Baron Parke, dealmg with the question as to

what constitites a Court of Record, referred with
approval to the decision in Dr. Grenville v.. The
College of Pkyszcmns, 12 Mod. 388 in which it was
laid down that wherever there i is power de novo

~created by Parlmment to convict and fire and:

imprison, either of those two makes 11; 8 C(mrt
Record. .

It is not every act of 8 Judge that comes w1thm
the exemptio. Ha Judge, for instance, assaults

or abusés his peen, ke cannot claim privilege - -

which only extends to judicial acts. The im-
munity, however, is not confined to acts done in
open Court and may extend to acts done in the
Judge’s private room. Nor is it confined to what
are generally called Courts of Justice, but to all -
other Tribunals discharging similar functions.

" The Iargest statement of this lmmumty isto be
found in the judgment of the Exchequer Ghamber
in' Dawking v. Lord Rokeby 8 Q. B. 265, where it

" was laid ‘down thai: no action . for h'oel or slander

_ 'I‘n'bunal receguaed b law Lord__ ant,lee F:y

lay, whether against Judges, Uqunsel ‘Witnesses of
parties, for words written or spoken in the ordi-
nary course of any prooeedmg before any Couit or

l'
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p. 431, at 452) ¢ accepted ” that propomtlon
with - thle quallﬁcatlon 1 doubtl’__’ ha gaid,
“ whether the word Tnbunal does not realiy _
ra.ther emibarrass the matter ; because that word
has’ not like the Word Court,” an aseertamable '
meaning in English law. Moreover, the ]udgment

of the Exchequer Chamber appests to me to

proceed upon the hypothesls that the Word is
really eqmvalent to the word ‘ Court,’ _because

it proeeeds to ‘inquire- into the na.tm'e of the

partmular Court there in guestlon, and comes to
the conclusmn that a Military Court of Inqlm‘y :
“ though not a Court ‘of Recbrd, nor a Cou.rt of
Law, nor eommg “within the deﬁmtlon of a Court,
of Justice, is nevertheless a Court duly snd -

- legally constltnted and recogmsed in the artlcles
of War and . ma.ny Aﬁbs of Parllament > Idonot
_ desue to attempt any deﬁmtmn of a ‘Court.

It i is obvious that Sceordmg to our law, a Gou.rt

- may perform vanous functions. Parlixment. is a

Court. Its dutles as & Whole are dehberatwe and

' legislative . the duties of & part of it only are

judicial. It. is nevert-heless a Court. There are

many other ‘Courts which, though not Oourte of

Justice, are uevertheless Courts - a.ceordmg to our

-‘law. There are, for msta.nee, Gou.rts of Invest.lga.-’

tion, like the Coroner’s Courf. In my’ “judgment
therefore, the existenceé of the lm.mumt;y claimed
does not depend upon the quest;lon whether the
sub]ect -matter of conslderatlon is & Com-t of

' Justlee, but whether it is a Courb in law. .‘

Wherever you ﬁnd a Court in law, ato that the' :

_ law atta,ches certam anlleges, among whleh le -'_

the 1mmumty in questmn




946 ccmnmioms OF ﬁon—mwmmm"fm

The ground of the rule is public policy. It is
applicable to all kinds of Courts of Justice, but
is not confined to these Courts alone and
the doctrine lias been carried further; it seems
that this immunity applies wherever there is

~an authorised inquiry, which though not “before
a Court of Justice, is befoce a Tribunal which has -
similar attributes. In the case of Dawkins v. Lord
Rokeby the doctrine was extended to a Mlhtary
Court of Inquiry. It was so extended on the
ground that the case was -one of an authorised
inquiry before a Tribunal acting judicially, that s
to say, iIn a manner as nearly as possible similalf)
to that in ‘which a Court of Justice acts in respec
of an inquiry before it. Referring to the case
before-him in which defendant a member of the
London County Council claimed immunity against
ah action for damages for having made defamatory
statements agaimst the plamtiff Company, Lord
Esher ' observed: ‘“This doctrine has never
been extended fuither than to Courts of Justice
and Tnbuna.]s_ acting in a manner similar to that
in which such Courts act. Then can it be said that -
& meeting of the County Council, when engaged
in considering applications for licenses for musie
and dancing, is such a Tribunal 2 It is difficult to
gay who are to be considered as Jud,ges acting
judicislly in such a case. The manner in which
the business of such a meeting is conducted does
not appear to present any analogy to a ]udlclal in-
quiry. - Again, there is another consideration. It
(i .argued for the p]amtlﬂs that this function of
granting licenses, which has been traniferred from
B the Justwes to the Cotmty Commll 18 mot ;udtc;al

s
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but merely administrative. The Justlces had two
distinet and separate duties. They hﬁd ]udlcla,ll_
duties. They had to try criminal cases, and in
respect of that duty they would be entltled to the;
absolute 1mmumty which 1 have mentloned They
had also administrative duties, one Of which was
this duty of granting hcenses, and for the purpose .
of performing these they. held consultatlons among
themselves. In the case of ‘duties preperly ad-
mmmtratlve, such as that of gra.ntmg licenses,

their action was consultative, for-the purpose of .

administration and not Judiczal, . When such duties
are transferred to the County Council, what they
do in respect of them is likewise consultative for
the purpose of performing an admmwtratlve duty,,
it 1s not judicial. - That conmderatlon also appears
to me to show clearly that the case does not

come within the doctrme of absolute 1mmun1ty'_
apphcable to _Tnbunals similar . to Courts  of

Justice.”, . '
This pomt wa.s further elucldated by Lopes L. J

' Whg observed :—

“The word ‘ Judicial* has two
meanings.. It 1hay refer to the discharge of duties
exercisable by a Judge, by Justices in Court, or to

admmmtratwe duties, Whlch need not be performed :
m Court, but in respect of which it is necessary
to bring to bear a Judmlal mind—that is, a

mind to determine what is fair and just in respect
of the matters under conmderatmn Justlces, for
instance, act judicially when admmlstermg the

law in Court, and they also act ]udlcla.lly when

Mosning
¢ Judicial.!

determ.mmg in their private room what is right,
and fair in some admm1strat1ve matter brought'_

before them, for instance, levying a rate.”

of .
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I have already told you that the question of good
faith does not arise when a Judge acts within the

limite of his jurisdiction, but it arises when those

2t

limits are exceeded. It appears from some of the _

authorities that the question of good faith is con-
trolled by the legal fiction - that every person

knows the law of his own country, so that it is not
open to a Judge to plead that he assumed juris- .
diction. on an erroneou.e view of the law, although'
he can plead that by reason of a mistake of fact he
acted under the wrong belief that he had Jurisdie-
‘tion. The distinction between these two -class

of nustakes was pomted out and fully discussed j
Houlden v. Smith, 14 Q. B. 841. Defendant, a

Judge of the County Court, suramoned the plaintiff

who lived” outside the ]unsdmtmn of the Court to

appear and show cause ‘why he had not paid a
]udgmmt-debt and on his failure to attend he was

comihitted for contempt for 12 days in jail

Neither was the debtor at the time lmng within the.
jurisdiction of the Court from which the summons . -
was issued, nor was the jail in which the debtor

was conﬁned mthm the jurisdiction of the Court.
In delivering the judgment of the Court in an action

for trespass and false imprisonment, Patterson J.

held that the *“ commitment was without jurisdic-

" tion, that the defendant’ 9rdered it under the

mistake of the law and not of the facts, that
although as laid down in Lowther v. Earl Rudnor,

8 East. 113, and Gwinn v. Pool, 2 Lut. W, 935, where =~

- the facts ot the case, although aubsequently proved

tobe fnlag .were such as, if tre, would givejurisdic-

hon, thequestwn a8 t.o Jnmdlotum or not, muat -

beiome exe::mmng thoae pmm, m
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Magistrate or Judge, but that misbakingj_she law a8
applying to the facts cannot give even a prima facie
jurisdiction orsemblance, if any. ‘¢ Although it is
clear,” said the learned Judge, *‘ that the Jud‘ge-of‘a-
Court of Record is not answerable at common law-
mn an action for erroneous judgment or-for the act
of any officer of the Court wrongfully done; not in-
pursuance of, though under colour of & judgment of:
the Court, yet we have found no authority- for

saying that he is not answerable in an-astion foran
‘act done by his command and:authority when he’
" has no jurisdiction,” and-it was held that the

defendant Judge was not protected from liability at

common law.
I hisve told you on the a.uthonty of Houlden .

- Smith that where jurisdiction is assumed on.a

wrong view of law it is not a. valid defence. The -
matter, however, iz not free from doubt and it
seems quite clear to me that if this is correct law,

the immunity does not go far enough. We con-

. - stantly come across- cases where -jurisdiction is - |
‘assumed by Magistrates on erroneous reading of |
the law, and it seems to me it would be dangerous -

to. lay down that in such cases even. if the Magis-

trate acts in . periect good :faith he is ha.ble_ to
-action,_civil or criminal. Such a view of the law-

would make the position of Magistrates one of
difficulty. Tt is true, as pointed out by Sir Franeis
Maclean in Brojendm Kishore v. Clarke (13 C. W.N. -
458) “it is of the highest importance, .in. the
interest of .the public, that, when executive officers | _
are invested with statutory powers.. of & speoial: |
and drastic nature, they ought to-be Wery canhom»_»-_-
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themselves ‘that- they have stnctly comphed with
“the provisions of the Act which created them.”

But giving due weight to the argument I am not

convinced that an honest and bona fide error of law
should not.be a good defence under Sections 77 and
78 L P. C. ot under the Judicial Officers Protectlon
Act.. Of course, if jurisdiction is assumed without
due care and caution, having regard to the defini-
tion -of good faith, such a mistake will not avail.

- As laid down by Lord Esher M.R. and Lapes/
L.J. in Royal Acquarium v. Parkinson, 1 Q B. 431,
m an action for slander where the occasion.is privi-
leged, the defence of privilege may be rebutted by
showing, that from some indirect; motive, such as
anger or -gross and unreasoning prejudice with
regard, toa particular subject-matter, the defendant
stated what. he did not know to be true, reckless
whether it was true or false.

‘Want of jurisdiction may arise under dlﬁerent '
circumstances. A Judge . may -have no general
jurisdiction to act in a certain matter at all or he -
may have. jurisdiction but only -under certain

- conditions or though ha.vmg general jurisdiction to -
deal with a matter, he may not have jurisdiction -
to act m a particular manner. - In some cases the -
plea has been upheld that where general jurisdietion -

exists, the absence of the conditions by which it - -

may be limited or the exercise ‘of it in -a particular -
way not anthorised by law, does not take away the -
privilege. The distinction -was referred to but
not decided in Calder v. Halket as upon the facts

found. the quesmon -did not arige. - Baron ‘Parke - _
- 881 7 it.is unnecessary to determme, ‘whgther, i

d:abmct_ ncmoe imd iaeen ngq the’ piamuﬁ”
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“to the defendant, or proof brought forward that
the defendant was well acquainted with the fact .

of his. being British-born," the defendant would
have heen protected in this case, as being in the
nature of a Judge of record, acting irregularly
within his general ]u.rlsdmtmn, or liable to an

‘action of trespass, as a.ctlng by virtue of a special

and limited a.uthenty, given by the statute, which

was not complied with, and therefore altogether ,

without jurisdiction.”
InSpoomrv Juddow (4M L A,p. 353)the

 validity. of & defence based on error of law was

recognised and the law was laid down in these

- terms. Assuming now that the act comp]a.med

of was a judicial act and not within- the power
given by law, the section requires that it should be
further done in good falth and. in tke belief that i

Jurisdietion

and

error

of law.

was samt@mwd by law. These two requisites are _
the necessa.ry pre-reqmmtes for exoneration from _

' erm:una.l responmblhty of all, .persons empowered
~ to act under the direction of law. Law extendsits
" protection only to a person Who bona fide and not
" -absurdly believes that he is acting in pursuance
“of his legal power.” This question ‘was discussed,

in Teyen v. Ramlal (12 All, 115) Where the law
was laid down thus:

“ Under Act XVIII of 1850, Where an a.et done
or ordered to be- dene by a judicial officer in the
dJscharge ‘of his ]udlcla.l d,utlea is within the limits
of his ]unsdletmn he is protected whether or not
he has dlscherged those: duties erroneously, ir-

* regularly or even illegally or without believing in
- good faith that he had jurisdiction to do. the ach .
_ compla.med of Where the Bob dene or ordered' L

* -
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to" be doné i the discharge of judicial dutics is

without' the' limits of the officer’s jurisdiction, he
is protected if; dt the time of dofhg or ordering it,
he in good- fmth bélieved himself to have Jufis-
diction:to’ 60\01' order it.’

~““ The word ‘jurisdiction  is used in Act XVIIT

of 1850 in'the sense in’ which it was used by the
- Privy Council in Calder v. Halket (2 Moo. I A

293). - It"'migtins authority or power to’ a6t in 8

matter, and not authority or power to'do’an ae

in & particular manner or form: A judicial ofﬁéer .

who irr the dischaige of his judicial duﬁieé issues
a warrant which he has authonty to issue, though
the particular form or manner in' whick he issues

it is coritrary to law, acts within and net without

‘the limite of his jurisdiction ‘in this sende. -

“ Where a Magistrate of the ‘first class having

sentenced an actused person to three years’ rigo-
rous imprisonment and Rs. 500 fine under Sections
379 and 411 of the Penzl Code; and having issued a
warrant purporting to st under Section 386 of the

Criminal Procedure Code, for the levy of the fine -

by distress and sale of cattle belonging- to the

accused, sold such cattle before the date fixed for
the sale, and in contravention of Form 37, Schedule
V,and Section 554 of the Code, and Forri D in
Chapter V. of the Cireular Orders of the High Court,. -
he was acting in the discharge of hié judicial
duty within his jurisdiction as a Magistrate
of thé first-class; under such circumstanees,” it

was immaterial t]mt he did not in goud faith be]iev"e
_ hrmself o haw ]unsdlctiaﬁ b0 sell 'the 'pmperty

=
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not deprive him of the protecblon aﬁordeg by Act
XVIIT of 1850.” -

Clarkc v. Brojendra Kishore iz an authority
for the proposition that where jurisdiction is given -
under certain conditions the existence of those
conditions must be proved before immunity can be
clalm.ed and it is not enough that the existence of -
jurisdiction was believed in good faith (16C. W.N.,

" p. 865). 'The plaintiff, a Zemindar in- the District

of Mymensingh, sued the Magistrate of that District
for damages for 'a trespass alleged to have been
eommltted by the latter in searching the plaint-
if’s eutchery on the allegation that the search
was not authorised by law and the defendant
acted maliciously and without reasonable and
probable cause. The allegation of mmlice .was -

not established. The defence was that the search
was justified both under the provisions of the
Arms Act, as well as of the Criminal Procedure
Codle, and that in any case the Magistrate was
protected from liability under Act XVIIT of 1850..

"1t was held by Maclean-C.J. and Ha.rmgi;on
* (Brett J. dissenting)—(1) that.the defendant had.
1o jurisdiction to issue the search warsant. under

the Code of Criminal Procedure, masmuch as under
Section 96 only a Gourt is authorised to issue such.
warrant, and as there was no proceeding under the
Code iitiated before him he was not acting
as a Court, but was acting in his_ adminis-
trative and executive capacity; (2) that the

_search was not authorised under the Arms Act in-

‘asmuch as the Magistrate did not comply with-the
requirements of the Act, viz., that the Magistrate .

~ did'not, before causing a seareh, record the grounds ' .
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 of his belief that the plaintiff was in possession of

arms for an unlawful purpose, etc., that the case,

t13::5 re, fell within the rule that When a sta.tute '

creates a special nght but certain formalities have

to be complied with, antecedent to the exercise

of that right, a strict obsefvance of the formali-
ties i3 essential to the acquisition of the right;

- (3) that the defendant not having acted in his

judicial capacity in issuing the search warrant, he
could not rely on the provisions of Act XVIII of

1850. Their Lordships of the Judicial Commwtee '
however, held that the word ““ Court” in Section 96

includes every Magistrate, and every Magistrate
~ has the power to issue search warrants and make
searches, though the proceeding in connection with
which the search is made, may not yet have been
ingtituted. Upon this view of the case their Lord-
ships held that the search was authorised, and it
was not necessary for the defendant to claim the
protection of Act XVIII of 1850, but if it were
necessary he might have done so. Their Lordships,
however, expressed their concurrence with the

view of the law taken by the High Court on the

second point. Their Lordships said that Mr, Clarke

not having complied with the preliminary condi-
tion prescribed by the Arms Act cannot defend

his action under that Statute. On the other hand,
they had no doubt that Mr. Clarke, in' directing

a general search of the plaintif’s  cutchery

view of an enquiry under the Code of Criminal

Procedure, was acting in" the dJscha.rge of his -

judicial ﬁmetlons, and “they thought that if it

had been necesaary “he nught have. appea.led for i_

'Protectmn 130 thse Aet NO X:‘VlI; Qf 1359

S

(ot
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Tn Kemp v: Neville [10 C. B. (H. 8.) (1861) 523]

the plaintiff having sued the defendant, Vice-
_Chancellor of the University of Cambridge, for false
imprisoriment, it was pléaded in defence that the

Charter of the University 'empowered them by

their officers to make search .in the town. for

common, women ; and to punish by imprisonment.or
otherwise as the Chancellor or the Vice-Chanéellor

should seem fit, 41l persons as they should upon -

search find guilty or suspected of evil. The plaintiff
was found in’ company with some scholars under

‘conditions that led to the suspicion that they were

there for disorderly and immoral purposes. The
proctors thereupon brought her before the Vice-

' Chancellor who after examining the plaintiff catsed

her to be punished by imprisonment. Plaintiff,
however, denied 'that she was there for any

- dlsorderly purpose.and alleged certain irregularities
in the procedure. The jury found that the proctors

had reasonable grounds for suspicion, that the
defendant did hear and examine the plaintiff, but:

‘had not made due inquiry into her chardcter. = Tt
“was held, first, that the Vice-Chancellor in the

exercise of the jurisdiction given. to him- was- a:
Judge of a. Court. of Record. ‘SBecondly, that the
jurisdiction . aﬁt’a;ched,.'whén"the proctors” brought
the. plaintiff before him ;. and that as the Charter

defined no form of proceeding either for the hedring -

or the determination, no action of trespass lay
against the defendant for the imprisonment com-’
plained of.. - On the general question of exemption’
of Judges from. liability Earle-C.J., in' the course
of _his ]udgment -affirmed the rule: tha.t a Judicial .
officer cann.ot be sued for an” __ad]u_dma}tlen
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according to the best of his judgment upon a
~matter within his jurisdiction, and also the rule
that & matter of fact so adjudicated by him
- cannot be put in issue, in an action againet’ him.
Refarencq was made to the eatlier cases ‘of Gwinn
7. Pool,: Floyd v. Barker (12 Rep. 23), Hammond

v. Howell, Cave v. Mountain, Meéicalfe v. Hodson n

(Hut. 120), Garnett v. Ferrand, Tozer v. Child,

Calder v. Halket, Houlden v. smak' Taaffev. Lord

Downes, and . Dr. G%mnmﬂe V. Tke Oouege of
Physicians.

K may be useful to reproduce a summary of -
those eases as given in the judgment of this case.

In Gwinn v. Pook the defendant was held not to
be liable in trespass, although as Judge of inferior
Court hehadca.lmedbheplamtlﬁto be arrested in
an action where the cause of action arose, because

alt.hough there were certain lmgulnutles in the pro-

cedure, yet he was held justified because he acted
a8 a Judge in & matter over which he had reasons
 to believe that he had jurisdiotion. - In Floyd v.
Barker (12 Rep. 23} it was held that the Judge
and- the Grand Jury were not liable to be sued in
the Star Chamber for a consPJracy, in respect of
their action in Court, i convicting of felony. -

Hammond v. Howell the Judge who commltted '

for an alleged. contempt; under a wamant showmg
that in truth.no- con:tempt had been: comamitted;

wag _held not liable in trespass, bovause he had
jurisdiction over the question, and his nnstaken
judgment, was no cause of actien. In Cove v.-

Mountain the Justice who committed the phmtlﬁ -

on an: mfommxthat contained’ no- legal evi--
' _denmmr\' oi*‘

o oﬁe;me mg,; -hiﬂ;{plﬁmﬁiﬂ’s L |
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participation in that which was supposed ta be an
offence, was held not liable in trespass, because the
information was considered to be directed against
an offence over which the Justice had jurisdiction
if there had been any proof thereof. In Meicalfe
v. Hodson (Hut 120) the defendant was held not
liable for taking insufficient bail In a cause in a
local Court, because in that Court it was a judicial
act by him. In" Garneit v. Ferrand the Coroner,
who removed fhe plamtiff from the place of an
inquest, was.held not liable for trespass, as the
removal was ordered by himin a judicial capacity. -
In Tozer v. Child the churchwarden was held not
liable for refusin gé. lawinl vote in & vestry, because,
although he was acting partly in & ministerial
c&pacity in receiving the votes, yet he was alsa
actiny partly in a judicial capacity 1n refusing a
vote, and in that capacity he was not Lable for
a mistake if he acted according to the best of his

- judgment.

Calder v. Halket was a case in which the defend-
any, a Magistrate of the Foujdari Court at Nadia,
was sued for having ordered the arrest of the
defendant for being concernedin a riot. Under the

* authority of that order the defendant was arregted

and kept under surveillance. On these facts an
action of trespass was commenced in the Supreme
Court at Calcutta against the defendant for assault
and ialse imprisonment. It was alleged that the
defendant had no jurisdiction over the plaintiff
who was ‘a British subject. Baron Parke, in
delivering the judgment of the Court, said it is
clear, therefore, that a. Judge 18 not liable in tres-
pasa for want of jurisdietion, unless he knew, or
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ought to have known, of the defect ; and it lies on
the plaintiff, in every such case, to prove that fac.
" In the case now under consideration; it does not

.appear from the evidence in the case that the
~defendant was at any time informed of the Euro-
pean. character of the plaintiff, or knew it before,
or had such information as to make it incumbent on

him to ascertain that fact. The point, therefore,

Wh.lch is contended for by the plamtlﬁ does not
arise.’

In Houlden v. Smath the Judge of, the County

Court was held liable in trespass, because he was
within the exception thus laid down ; and had
the means of knowing that he had no jurisdiction.
In Taaffe v. Lord Downes (3 Moo. P. C. 36) the
Judge was justified by a plea in trespass showing
a warrant issued by him in his eapacity of Judge,
.although the plea did not show that the warrant

was lawful, but was purposely confined to the right _

of a Judge to protection : see the judgment of
Fox J., p. 50.

Throughout these eases among others the vital
importance of securing lndependence for every
judicial mind was recognised.

- Tt will be seen that in desling with Sections 77
and 78 I have quoted freely from cases dealing
with the question of civil liability. I have done
80, because the law as regards both is practically
 the same, so far at least as Section 77 is concerned.
As regards Section 78 which deals with the immu-
nity of ministerial officers there seems to be some
difference between it and the Judieial Officers Pro-

tection Act.. It has been said by Mayne that the -
scope of the latter is wider than that.of the former.
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The learned author points out that for purposes of
civil liability the warrant is an absolute protectmn
to the officer so long as he obeys it, whether it was .
lawful or unlawful and whether it was issned with -
or without jurisdiction. Under Section 78 where

‘the Court had no jurisdiction to issue the order, it

is necessary further to show that the officer acting
upon the order in good faith believed that the Court
had jurisdiction. This is true as far as it goes, but it
may be observed that under Section 78 all that is
necessary is to show that the act done was done
i pursuance of an order of a Court of Justice or
warranied by such an order.. The obligation to
carry out the order is not essential. Whereas in
the case of civil liability the order must be one
which an officer is bound to execute, so that in some
respect there is a larger protection to ministerial
officers under Section 78 than under the Act of -
1850.

In the case of Thacoordass Nundee v. Shunkur

Roy (3 W. R. Cr., p. 53) it was held that a Civil

Court peon who in contraventlon of the provisions
of the Civil Procedure Code arrested under civil
process a judgment-debtor going to a Court in
obedience to a citation to give evidence within the
precincts of that Court cannot claim the protec-
tion of Section 78. The question of good faith
does not appear from the report to have been
raised. A similar view was taken in another case
reported in 7 W. R.Cr., p. 12. In that case a
bailiff, in executing a process against the. moveable
property of a judgment-debtor, broke open gate

which, it was held, he had no authority to do. He
was convicted and the conviction was upheld: =
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Before leaving the subject I may refer inci-
dentally to a question that arose in Pulin Behary

-Das v. King-Emperor (16 C. W. N., p. 1105) as to -

~ whether the validity of the initial appointment

Aceident.

© . Bection 80,

Lr.c.

" of a Judge can be questioned in order to support a

plea of the want of jurisdiction on his part to

a case. Mr. Justice Mukerjee, in an elaborate
judgment relying on a number of English and
American authorities, held that the acts of one
who, although not the de jure holder of a legal
office, was actually in possession of it under some
colour of title or under such conditions as indi-
cated the acquiescence of the public in his actions,
could not be impeached in any proceeding to which

such person was not a party. In other words, -

to put it shortly, the title of de facto judicial officers
was held not to be collaterally assailable.

Section 80.—Nothing is an offence which is done
by accldent or misfortune, and without any

criminal intention or knowledge in the doing ofa |

lawful act in a lawful manner by lawful means
and with proper care and caution.

ILrusTRATION.

4 is at a work with a hatchet ; the head flies off

and kills & man who is standing by Here, if there
Was 1.0 want of proper caution on the part 4, his

act is excusable and not an offence.

According to Stephen an effect, is accldental

Wwhen the act by which it is caused is not done with

the intention of causing it, and when its occurrence
as a consequence of such gct is not so probable that
a person of ordmary prudence ou.ght, und,er th9
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circumstances in which it is done, to take reasonable
precautions against it. It would be useless and
cruel to punish an act that no human forethought
or care could prevent. When a consequence is
caused by an accidental act it is not possible to .
impute any evil intent to the agent. Strictly
speaking the accidental act is not his act at all
He neither wills the act nor the consequence.
The ilustration to Section 80 makes the matter
clear. The man at work could not foresee that the
head of the hatchet would fly off, he did not will

‘it nordid he intend the death that was caused.

The matter is self-evident and requires no
élaboration. In all these cases there must be no

‘neghgence.

Some difficulty may arise in interpreting the
words “ doing of a lawful act in & lawful manner
by lawful means.” Suppose A is in possession of

.an unlicensed gun with which he shoots a jackal

in- a Jungle; by accident he hurts a person

~who had concealed himself in that jungle, and

there 'is no want of proper care and caution.
Would the fact of the want of a license preclude
him from claiming the protection of Section 802
I think not, for shootmg 18 a lawful act and killing

 a jackal with & gun is killing it in a lawful manner

by lawful means. . The fact that the possession of
the gun was unlawful and constituted an offence
ought not to deprive a man of the protection which
is given to him, because the circumstantes under
which the act was done were such as to negative
the exiatence of a mens rex. Or take the case of a
person who accldentally causes the death of another
ssthe result ofa shiootingina closed area of na elose
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seagon. By shooting under those circumstances

the person may be guilty under the special law, -
for the bieach of that law, but the existence of the
prohibition should not to my mind render the act

or the manner or the means'unlawful.

The law in England relating to accidental acts.is

on' a more satisfactory footing. In Stephen's

Digest it is explained that an effect is acei- |

dental when the act by which it is caused is not

done with the intention of causing it, and when its

occurrence as & consequence of such act is not so.

probable that a person of ordinary pradence
ought, under the circumstances in which it is done,

to take reasonable precautions against it. A
similar explanation is to be found in the Tenth
Parliamentary Report wherein it is provided that
an injury-is said to be accidentally caused when-
soever it is neither wilfully nor negligently caused.
Nothing corresponding to- this Section is to be
found in Macaulay’s original draft. - His views are
to be found in the following note :—

It will be admitted that when an ach is in
itself innocent, to punish the person who does
it because -bad consequences, which  no
human wisdom could have foreseen, have
followed from it would be in the lnghest
degree barbarous and absurd.

A pilot is navigating the Hooghly with the
utmost care and skill: he directs the vessel .

- against a sand-bank which has' been recently
formed, and of which the existence was. al-’

together unkown till disaster. Several of his -

pamemgars are oonsequsnﬂy drowned. To

ohaceountof o
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this misfortune would be universally allowed

_to be an act of atrocious injustice. But if
~ the voyage of the pilot be iteelf a high

offence, ought that circumstance alone to
turn his misfortune into a murder'? Suppose

- that he is engaged in conveying an offender

beyond the reach of justice; that he has
kidnapped some natives, and is carrying them
to & ghip which is to convey them to some
foreign - slave-colony; that he is violating
the laws of quarantine at a time when it is of
the highest’ importance that those laws

' Phou]d be strictly observed ; that he is carry-

ing supplies, deserters and intelligence to the
enemies of the State. The offence of such &

. pilot ought, undoubtedly, to. be_ae_verlely
" punished. But to propounce him guilty of

one offence because a misfortune befell him
while he was committing another offence,—to.
pronounce him the murderer of people whose
lives he pever meant to endanger, 'whom he
was doing his best to carry safe to their
destination, and whose death has been purely
accidental, is surely to confound all the

“boundaries of crime.

* o x ¥ % For example,

- hundreds of persons in some great cities are

in the habit of picking pockets. They know
that they are guilty of great offence ; but it
has never occurred to one of them, nor would
it occur to any rational man, that they are

guilty of an offence which endangers life.

Unhappily one of these iundreds attempts to

take the purse of a gentloman who-las & =
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- loaded pistol in his pocket. The thief touches
the trigger, the pistol goes off, the gentleman -

is shot dead. To treat the case of this pick-
pocket. differently from that - of the numer-
ous pick-pockets who stedl under exactly

the same circumstances, with exactly the

same intentions, with no less risk of causing
death, with no greater care to avoid causing
death ; to send them to the house of correc-

tion as thieves, and him to the gallows as a -

murderer, appears to us an unreasdnable
course. If the punishment of stealing from
the person be too light, let it be increased,
and let the increase fall: alike on all the
offenders. Surely the worst mode of increas-
ing the punishment of an offence is to provide
that, besides the ordinary punishment, every

‘offender shall run an exceedingly small risk

of being hanged. The more nearly the
amount of punishment can be reduced to a

"certainty the better ; but if chance is to be

admitted, there are better ways of admitting

it. 1t would be a less capricious, and there- -

fore a more salutary course, to provide that
every fifteenth .or every hundredth thief
selected by lot should be hanged, than to
provide - that every thief should be hanged

~ who, while engaged in stealing, should meet

with an unforseen misfortune, such as might
have. J_befal_len the most virtuous man while
performing the most virbuous action, -

| We trust that his Lordship in Council will think

that we have judged correctly in :‘proposing

that Whes s 'person enghged:in the dommis- .
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gion of an offence causes death by pure
accident, he shall suffer only the punishment
of his offence, without any addition on
account of such accidental death.”

This view seems to be in accord with the law in

England as well ag in the Continent. The Prussian

law, a8 quoted by Hamilton in his Penal Code,
makes the matter perfectly clear. It lays down

that ¢ if the act which had the accidental result

were. in itself unlawful, yet cannot the result itself
be held to be a crime.’ '

‘The question, however, is not of any great im-
portance in so far ab least as offences under the
Tndian Penal Code are concerned ; for the definition
oloffences in the Code, with rare ex¢eptions, includes
as a necessary ingredient, an intention to cause a
particular injury.” An accidental act is necessgarily
unintentional and such an act would not generally
fall within the definition of an offence even apart
from the provisions of Section 80 of the Code.
Even if the act is negligent it cannot be sald to be

- purely accidental. The omission of any provision

similar to Section 80 in Macaulay’s original draft

i3 no doubt due to this.

Accident is, however, not a defence when the
defendant meaning to strike one person and unin-
tentionally strikes another person. Thus if one of
two persons, who are fighting, strikes at the other,
and hits a third person unintentionally, this is a
battery, and cannot be justified on the ground
that it was accidental. (Russell on, Crimes

p- 882.) : .
Section 81.~Nothing is an ‘offence merely by

reason of its being done with the knowledge tha it

Bee, 8],
LP.C.,
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. 18 likely to cause harm, if it be done without any

- criminal intention to cause harm, and in good faith

for the purpose of preventing or avoiding other
harm to person or property.

JLLUSTRATIONS.

(@) 4, the captain of a steam vessel, suddenly
and without’ any fault or negligence on his part,

finds himself in such a positien that, before Le can -

stop his vessel, he must inevitably run down a
boat B with twenty or thirty passengers on board,
unless he changes the course of his vessel, and that,
by changing his course, he must incur risk of run-
ning down a boat C" with only two passengers- on
board, which he may possibly clear. Here, if 4

alters his course without any intention to run down

the boat C and in good faith for the purpose of
avoiding the danger to the passenger in the boat
B, he is not guilty of an offence, though he may

run down the boat C by doing an act which he-

knew was likely to cause that effect, if it be found as
a matter of fact that the danger which he intended

to avold was such as to excuse him in incurring

the risk of running down C.

(b)) 4in a great fire pulls down houses in order to
prevent the conflagration’ from spreading, “He

does this with the intention in good faith of saving’

buman life or property. Here if it be found that

the harm to be prevented was of such a nature and .
~ 80 imminent as to excuse 4’s act, 4 isnot guilty of -

the offence, . .
This section covers three different kinds of -
cases, i.e., cases in which injury is dofie to one

g}
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cases in which a smaller injury 1s done. to a man
in order to prevent greater injury to himself, and
also cases in which to prevent injury to a person

he is put to the risk of an equal or greater

injury. _ '.
The motive, however, must be the prevention
and not the causing of injury. Illustration. (a)
to Section 81 :is an instance of the first \kln.d.
Tllustration (b) is of the second kind, and the thJ_ré.{
class of cases may be illustrated as follows :—
“You see a tiger attacking a man and. you feel
sure the tiger will be on himin a minute, you shoot
the ﬁger fully knowing that the man and the
tiger are so close that you might kill the man :?.nd
not the tiger. In all these casés you are gml_ify
of no offence. No evil intent can be imputed in
any of these cases. :

InFANOCY. _

Section 82.—Nothing is an offence which is
done by a child under seven years of age.
" Section 83.—Nothing is an offence which is done
by a child above seven years of age é.nd:. u.m?er
"twelve, who has not attained sufficient maturity
of understanding to judge of the nature and
" consequences of his conduct on that o.ceasion. _

The. question whether a criminal mtent can be
negatived in any given case by reason o? tende.r age
of the agent, and subsequent immaturity of intel-

lect, depends upon a variety of circumstances. The

age at which a person may be said to have acquired
sufficient intelligence to judge of the nature and

consequences of his acts varies with climatic condi-

Infaagy.
Boce. 8, 83,
LP.C
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age, however, the presumption of innocence is con-
clusive. Bothaceording to English as well as Tudian
Law a child under seven is doli wmeapar, and
against this presumption no averment can be
-received. An’infant above the age of seven and

L bélov;v the.age of twelve is according to Indian
 Law nat, résponsible for his acts, if he has ot
" attained sufficient maturity of understanding to
. 311/dga of their-nature and consequence. Nothing

15 said in the Code as to whether the onus to prove

- -want of mature understanding is on the mfant or

" Ouus - ot Whether it is on the prosecution "to prove

proof.

affirmatively the existence of sufficient mental.

capacity to fasten upon him the 'responsibi]ity
for the criminal act. Having regard,' however,
to the provisions of the Indian Kvidence Act,
which places the burden of proving the existence
of grounds of exemption upon the party alleging
the same, it is clear that the law starts with the
Presumption of criminality until the negative
conditions are established. _ _

In Queen v. Lukhine Agrodgnini (22 W. R.
Cr. 27) it was held -that the non-attainment of
sufficien nmaturity of understanding would have
to be specially pleaded and proved. That the
onus is on the person who claims the benefit of a
general exception .to prove the circumstances
- which entitle him to the exemaption. But observed
the Judges : ““ Looking at the matter from a practi-
cal point of view, it seems that the cases of infants
such as we are at present considering have not
been adequately provided for by the legislature.

It may be said and indeed it has been held thiat
‘Whero the accused is under twlve years of age it is -

)
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the iﬁlperative duty of the trial Judge to find

whether he is possessed of sufficient maturity of

understanding. But the question of onus of proof
seems to be upon defendant.”

In this case a girl of over seven and under twelve
years of age was placed on her trial on a charge of
arson. On the preliminary objection to the trial
under Section 83 the jury found that the prisoner -
was aware of the nature of her act, i.e., she was
aware that it would do damage, but that she was
not aware that she would be imprisoned in conse-
quen ce. The Sessions Judge reférred the case to
the High Court expressing the opinion- that if a per-
son be aware of the nature of his or her act, i.e.,

- whetherit is right or wrong, that person may; even

if he or she does not know that punishment- will
follow, be considered capable of committing an
oﬁenee. . The High Court (Jackson and McDonald,
JJ.) held that the words “ consequences of - his
conduct ” in Section 83 do not refer to the penal

consequences to the offender, but the natural

consequences -which flow from a voluntary aet,
such for instance as that when fire is applied
to an inflammable substance it will burn.

~According to the Englisk law, however, children

- above the age of seven and under the age of

fourteen are presumed not to possess the degree
of knowledge essential to criminality, though this
presumption is rubuftable by strong evidence of a
mischievous discretion. Sir Fitz James Stephen
18 of opinion that the limit of age of absolute ir-
responsiblity should be raised to twelve, and that
the stage of rebuttable presumption should be

done away with; Whatever view may be held of o
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the precocity of Indian children, to start with a
presumption of responsibility against a child of

eight years seems unreasonable, and no Judge with

any idea of responsibility is likely to hold a child
of that age criminally responsible without fully
- satisfying himself that the child had sufficient

maturity of understanding to judge of the nature

“and consequence of his -acts. According to
German law.an infant up to the age of twelve is

considered wholly irresponsible, after which age,

and until he has completed the age of eighteen,
proof of the absénce of requisite intelligence may
rebut the presumption.

After the full age of responsublhty has been
attained, youth may be a ground of extenuation
but not of exemption. ‘

‘ LECTURE VIIL
CONDITIONS OF NON-IMPUTABILITY—confinued.

INSANITY—(GENERAL.

The condition of non—lmputablhty based on the

existence of a diseased mind is ordinarily dealt

with under the head of insanity which is meant
to include both mental derangement and imbedi-
lity. The word ¢ insanity’ does not occur anywhere
m the Code and the rule of exemption regarding it
is laid down in very general terms in Section 84,

which runs as follows :— _
' “ Nothing is an offence which is done by a

person. who at the time of doing it, is, by
reason of unsoundness of mind, incapable

of knowing the nature of the act, or -

that he is doing what is either wrong

or contrary to law.” =
The use of the more comprehensive term ‘ un-
soundness of mind’ has the advantage of doing
away with the necessity of defining msanity and
of artificially bringing within its scope various

.conditions and affections of the mind which

ordinarily do not come within its meaning, but
‘which none the less stand on the same footing in
regard to exemption from criminal Lability. It

would  interest - you to know that in Macsulay’s '

draft the law was stated thus :—
: Section 66.—Nothing is an offence which is
done by a person in a state of idiocy ;
Section 67.—Nothing is an offence which a
~person does in cohsequence of being mad
or delirious at the time of doing it. -

Ineanity.
e

0.
1.P.C.
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The wider expression ‘unsoundness of mind’
covers mental defects both congenital and
post natal, suck as idiocy, madness, delirium,
melancholia, mania, hypochondria, dementia,
hallucination and every other possible form of
mental affection known to medical science by
" whatever name designated. 1 shall, however, in
dea.litig'with the subject, uge the more familiar,
though less precise expression * Insanity > as an
equivalent for ‘ unsoundness of mind used in the
Code. . . :

- In dealing with the legal aspect of the ques-
tion we are only concerned with the effect
insanity has on the mind and with special
reference to the question whether the sufferer has
that minimum of knowledge and mtelhgence and
that freedom of will which are at once the basis
of responsibility and the Justification for punish-
ment. You will observe that one of the elements
I have mentioned, namely, freedom of will hag no

_ place in Section 84. This is a point I shall dis-
cuss later when dealing with that particular form
of insanity now recognised both in England and
America and known ©as irresistible impulse .’

The subject of insanity is one of the most diffi-
~cult in the whole range of the Law of Crimes and
has given rise to endless discussions and con-
troversies. An examination of the inner Work:lng
of that complicated machinery called the human,
mind is always difficult, and the difficulty is greatly
enhanced when that mind is not normal. In
caITying our investigations mto the regions of
psychology we hdve tq rely almost entlrely on an

| exan’mmt;on of the workm‘ of ‘our own mmd, but

-
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we cannot argue from a sane to an insane mind,
and that again with reference to matters which
represeiit not what. is common betweer the two,
but what the one excludes and the other includes.
Unfortinately ‘the insane cannot help ug in our
investigations. A great deal of difficulty in the
treatment of the subject has been due to an

-anxiety to bring all the different phases of

insanity under one common denominator and to
apply one common test to all. The right and
wrong test of which you will -hear more
later on, has been adopted as & measure of legal

* responsibility in the same way as a yard stick is

taken as a measure of length. The mental

- condition’ of ' two insane persons often differ as

widely as sanity from insanity, and this greatly
enhances the difficulty of laying down general
rules which can be satisfactorily apphed to
ell its forms.

In dealing with the sub]ect I.do not propose to
confine myself to the limited question of what the

" law in India actually is, which reduces itself to the

question of the interpretation of Section 84 of the

* Code which I have already quoted, but would like

to discuss, as many other text-writers have done,

- the larger question which 18 this : Wh_aft ought to be

the law relating to insanity. That law even in
England has néver been authoritatively laid down
in spite of ‘the pronouncement of the Judges in

© McNaghten’s case. In India Section 84 contains

the barest skeleton of the law of insanity, and in
mterpreting the section the question of what the -
law ought to be is as important as the question

 What the law i, The law bas wisly rofwined froms .
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' ‘going into details, and it is not possible that a sub-
ject which a great American writer has discussed
in a book of nearly thousand pages, could be
squeezed into a section of thirty-nine words. The
question of what the law ought to be is certainly
not less important even in India than the question

of what the law is. In dealing with the former |

question it is of the utmost importance to bear in
mind what I have said regarding—
(¢) The basis of criminal resp0n31b1hty and
(b) The object of punishment.

- What the law ought to be, according Mr. Mercler
depends on what appears to be fairand just to the
ordinary man when the matter is explained to him,
in other words, tothe common sense of the jury and

‘not that which commends itself as equitable and
tight to the faddist, the pedant, or the enthusiat, I
venture to think that law cannot be lelt entirely
to the judgment of the maz in the street nor does
it appear that the learned author meant it. The
reference to the explanation itself brings in all the
congiderations based on theories of law and those
considerations can never be discarded.

- The da.nger of leaving cases entirely to the
common sense of the jury which results practl-
cally to leaving them to their sympathies, i
illustrated by the result of recent sensatlon,nl

~ cases in Franee and America ; cases which resulted
in. acqmtta]s in absolute dlsrega.rd of the clear
provisions of law. Madame Cailaux’s case in
France and White's case in America are the most
- Tecent instances of that danger. In England in
numerous trials the verdiots in cases of msamty

'h@m gu.uied nOt byihe dxrectmns slm

-
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. by the presiding Judge. regerding the law of in-
- sanity, but by the answer which the jury in -their

common sense have thought fit to give to the ques-
tion “should the pnsoner at the bar be punished
for the act he has done,” and their verdict in most
cases, though in disregard of Judge’s directions,
hasbeen whattothelayman must appear eminently
iust. The reason is to be found in the fact that the
law, as laid down in McNaghten’s case, i3 too narrow
and even harsh, and the verdict of the jury m many
cases represents a revolt against the law so laid
down. When the law, 2s laid down in that case,
has not met with populer approval, it is necessary
to move out of the narrow groove into which Judges
have often found themselves and to go out in search
of a test that would conform to well-established

theories of legislation, and yet would not be too

fine for the common sense of the jury.
There i®*no charm in the word insanity and a

“person suffering from & mental digeage is no more.
~ entitled to exemption from liability by the mere

fact of the disease than a person suffering from

fever or any other ailment. Irresponsibility can
only be claimed when the disease has,affected the
judgment in a particular way or in the words of
'the Indian Penal Code, when it has rendered the

sufferer incapable of knowing the nature of the
act or that he is.doing what is either wrong or
contriry to law. Exemption in the case of the
insane is based on grounds similar to those
applying to infints specidlly those who are out-
side the age of absolute exemption, s.e., such want

of the reasoning faculty as renders a person incap-

Basis ol
exemption
from  abi
lity.

able of distinguishing right from wrong: | Lord Hale -
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: adc_e'pt,e_d as his standard of reépohéibility the in-

telligenceof a child of fourteen. *The best measure,” -
says he, ““is this: such a person as labouring under

melancholy distemper hath yet ordinarily as
great understanding as ordinarily a child of
fourtoen years hath, is’ such a person as may
be guilty of treason or felony.” Sir Fitz James
Stephen can find no analogy between healthy
immatutity and diseased maturity. The question,
however, is not one of maturity or immaturity
of intellect, but of the level of intelligence in which
& person may be found at a certain point of time.
One often comes to the same point from opposite
directions. You pass the same spot in ascending
up a hill as in descending down it, and the posi-
tion is the same whichever way you arrive at
it. Shakespeare’s second childhood is in many
respects similer to the first: and real childhood.
The absence of a certain degree of intelligence is
the point of importance, and it is immaterial
whether this is due to one cause or another,

Lord Hale’s analogy, however, is not quite com-
plete, and there is this difference between the two
cases that in the case of children below a certain.
age the exemption is absolute and is no way
dependent upon the degree of intelligence possess-
- ed by such a child, whereas insanity is never an
abgolute ground of exemption, for the very obvious
reason that insanity affects the mind in various
ways and in different degrees of inte_nsity,-
and there is no justification for extending the
exemption to a person, simply because medical

men would call him ingane, if his intellect;, though

disossed, bas not been deranged to an extens
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that would negative the existence of inﬁelligence

- justifying responsibility. As I have told you

the grounds of exemption in ecases of infancy
are not materially different from those of insanity,

- such differences as exist are not differences of
- principle but of policy. Whereas it is safe to
Iay down that within certain age limits a child

is incapale of distinguishing right from wrong
and must be given absolute immunity from
punishment, it is not possible to lay down any

-such general proposition in cases of Insanity.

Cases of insanity have thus greater analogy with
the case of children between the age of 7 and
12, whose exemption as you have seen is dependent

~ on proof in each case of the absence of sufficient

maturity of understanding to judge of the nature
and consequence of the act constituting the
offence charged. In judging of the sufficiency of

understanding in all such cases regard must be
had to the simplicity or complexity, as the case

may be, of the elements constituting the offence

charged. Unsoundness of mind may deprive a .

person of the understanding that it 1s wrong to
make a defamatory statement, even though the
statement be true, and yet such a person may
have sufficient sense to know that it is wrong
to steal his neighbour’s horse.

So far it seems simple enough to arrive at
the principles upon which exemption in the case
of the insane is to be determined. However, the
conflicts and controversies, and these have been
endless, which have ranged round the subject are
largely due to the existence of two schools of

Views

differrent .

schools
thought.

thonght which have divexged very comsiderably = '

of

of
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and have influenced legislation in different countries.
One school which I shall call the logical school
look,upon insanity as merely a source of intellec-
tual error vitiating the judgment, and generally
influencing the mental attitude of the insane
towards & criminal act or as destroying the [ree-
will which is the fundamental basis of I'GSPOI].SIbl-
lity. Accordingly they limit exemption on- the

ground of insanity only in so far as it has been

- productive of such intellectual crror as would, if
existing in the mind of a sane person, afford grounds
for exemption, or has to the same extent inter-
fered with his- freedomr of will. To understznd
this school and to carry their arguments to their
. logical conclusions, it would be necessary once
again to advert shortly to the basis of criminal

 respongibilityand to the theory of punishment. The = _
first essential of responsibility, as you have already

seen, i3 the existence of a free-will, and where this
is negatived as in the case of compulsion, there
is no crime and the insane, besides being entitled
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‘care or caution would arise. Again for the sane

a mistake of law iIs no exeuse; but it_Would be an
excuse for an insane, because the presumption
that every man knows the law cannot arise in his-
case. Therefore on strict prmclple and lookmg
upon insanity as a mere source of Iptellectual error
and intellectual compulsion, insanity, whether
temporery or permanent, complete or partial,
i3 excusable— '

(@) If it overpowers the will and the sufferer
ceases to be a free agent or, in other.
words, if it gives rise to what igknown
ag itresistible impulse.

{b) If it deprives the sufferer of the know-
f;,dge that the act is either mora]ly
wrong or contrary to law.

This want of knowledge of the right and wrong
of an act or of its being illegal may again be due
to various causes; it may for instance be due to—

(@} Mental dlsorder leading to error regard- |
-ing external objects.

(b) Affection of the cognitive faculties a.nd
loss of memory depriving the sufferer
wholly or partially, generally- or with
reference to a particular matter, of

" the knowledge gained. by past
experience of the connection between
different events.

Tlns again may lead to ignorance— |

() regarding the relation between t_wo.th_ings
as cause and effect; |

(#4) regarding one’s own obligation to society
‘and. consequent ignorance regarding
the rights and wrongs of an act ; ~

to the benefit of all forms of external compulsion

to which the sane may be subject, have the
additional advantage of being allowed to plead
the existence of a species of internal compulsion,
which I propose to discuss under the head of
irresistible impulse. The sane are also excused
if they act under a mistake of fact which may
negative ‘mens res, but the mistake must not be
such as could be avoided by acting with reasonable

~ care and caution. In the case of the insane where
tlie mistake is due to a diseased mind and not to
any extraneous grounds, it would be enﬂugh to
__show thutithe mistake existed and no question of -
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(#47). regarding the law of the country.

You will thus see that it is not difficult to theo-
‘rise regarding the principles that should govern
exemptions on grounds of msanity, and that these
prineiples are in many respects not different from

- those which we apply in fixing the criminal character
of acts done by sane and adult persons, except

that the-causes which bring conditions of irre-

sponsibility into being in the case of the saiie are

different from those which operate in the case of the

insane, and the knowledge gained by experience
which we impute to the sane are not imputable
to the insane. - Difficulty, however, arises in the

apphcamon of these principles to individual cases
“by reason of the difficulty that arises in deter-
mining the extent of the mental affection ‘in a
-partieular case. As Tracy J. told the ]ury in
Arold’s case, (1 Collmson, Lunacy, 475;° 8. C.

16 8¢. Tr. 695,) ‘it is not every kind of 1dIe and, |

frantic humour of a man or something unaccount-
able in his actions which will show him to be such
8 mad man as to be exempted from pumsh-
ment,”
Insanity, as I have already pomted out, is not
a single condition of the mind, and I Ppropose in
dealing with the subject to treat it as far as
practicable under the various heads indicated
above. T shall endeavour to show how these
different affections give rise to different considera-
tions upon which exemption is or at least ought
to be based. You have seen that the ultimate
-basls of exemption in all cases is the absence of.
mens req, -and the mantal conditions the exlstence
of thh

-

' lea us to p;edw&te' 11:& absenee o |
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the case of sane persons are in many respects
neither different nor less divérsified than those
in the case of the insane, and T hope that the
method of treatment which I propese to adopt
will simplify the consideration of the matter.
The difficulty of laying down a _rul_e of law

- that would apply to all forms of insanity was
‘recognised by the Judges in Macnaghten’s case

[10 CL &c. F. 200] in giving their answers to the
guestions put to them by the House of Lords. B
They prefaced their answers by the following

_pertinent observation :—

“ They think it right in the first place to
state that they have forborne entering -
mto any particular discussion upon these
questlons, from the extreme and almost
insuperable difficulty of applying those
answers to cases in which the facts are.
brought judicially before them. The
facts of each particular case must of
necessity present themselves with end-
less variety, and with every shade of
difference in each case. As it is their
duty to declare the law upon each parti-
cular case on facts proved before them,
and after hearing argument of counsel
thereon, they deem it at once impracti-
cable, and at the same time dangerous

" %o the administration of justice if it were
practicable to attempt to make minute
applications of the principles involved
in the answers glven by them to your

. Lordshlps queatmns Lo
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Th.ls is one of those cases without which no
dlseusmon of the subject of insanity can be con-
sidered complete.

Macnaghten was tried in 1843 for causing the
death of Mr. Drummond, the Private Secretary of
Sir Robert Peel. The evidence was to the effect
that the prisoner was suffering from morbid
delusion and that persons so suffering might have
a moral perception of right and wrong,' but
that in the case of the prisoner it was a

- delusion which carried him away beyond the
power of his own control, and left him no such

perception; and that he was not capable of exercis- |

ing any control over acts which had connection
with his delusion ; that it was of the nature of the
digease with thch the prisoner was affected to go
on gradually | until it had reached a climax, when
it buzst forth with irresistible intensity ; that a man

might go on for years quietly, though at the same

time under its influence, but would all at once
break out inYo the most extravagant and violent
paroxysms. Macnaghten’s delusions were that he
thought he was harassed by his enemies and that
Mr. Drummond was one of them. Tindal C.J.
charged the jury in the following terms :—* The
question to be determined is whether, at the time
the act in question was committed, the prisoner
had or had not the use of his understanding so as
to know that he was doing a wrong or wicked act,
If the jurors should be of the opinion that .the
prisoner was not sensible, at the time he committed
it, that he was violating the laws both of God and -
man ‘then he sh(‘mld be entitled to a verdict in hig

on tfhecmtrary, ti:ey Were: of opm- e

Ci’)ﬁm’mbﬂs oF NON-lMPUTAmLITY. 283

ion that when he- commltted the act he was i a
sound state of mind, the:n their verdict must be
against him.” '

The verdict of the jury was ¢ not guilty ’ on the
ground of insanity. - It was an unpopular verdict
and was debated in the House of Lords and the
House determined to take the opimion of the
Judges on the law. Accordingly all the Judges
assembled on the 19th June 1843, and various
questions of law were propounded to, them on the
law relating to insanity, I quote below these
questions and answers :—*

Question I.— What is the law respectmg a.lleged ,
crimes. committed by persons afflicted with imsane
delusion in respect of one or more pa.rtlcular stth-
jects or persons, as, for instance, where, at the time

" of the commission of the alleged crime, the ac- .

cused knew he was acting contrary to law, but
did the act complained of with a view, under
the influence of insane delusion, of redressing or
revenging some supposed grievance or injury, or

“of producing some supposed public benefit ¢

Answer F— Assuming that your Lordships’
inquiries are confined to those persons who labour -
under such partial delusions only, and are not n
other respects insane, we are of opinion that, not-’
withstanding the accused did the act complained
of with a view, under the influence of insane de-
lusion, of redressing or revenging some supposed
grievance or injury, or of producing some public
benefit, he is nevertheless punishable, according
to the nature of the crime committed, if he knew
at the time of eommittiﬁg such crime that he was

 acting contrary to law, by which expression We
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understand your Lordships to mean the law of
the land.”

Question 11— What are the proper questions
to be submitted to the jury when a person, afflicted
with msane delusions respecting ene or more parti-

cular subjects or persons, is charged with the
commission of a crime (murder for instanee), and

msanity is set up as o defence ?

Question I11.—" In what terms ought the ques-

tion to be left to the jury as to the prisoner’s state of
mind at the time when the aet was committed ¢

. Answers II and I11.—" As these two questions
appear to us to be more conveniently answered
!;ogether, we submit our opinion to be that the
jury ought to be told in all cases that every man is
to be presumed to be sane, and to i)ossess a
suﬁclent degree of reason to be responsible for
 his crimes, until the contrary be proved to
their satisfaction. That, to establish a defence
on the ground of insanity, it must be clearly
proved that at the time of committing the act
the accused was labouring under such a defect
of reason from disease of the mmind as not to know
-the nature and quality of the act he was doing, or
if he did know it,that he did not know he wasg doing

what was wrong. The mode of putting the latter

part of the question to the jury on these oecasions
h.a_s generally been, whether the accused at $he
time of doing the act knew the difference between
right and wrong ; which mode, though rarely, if
‘ever, leading to any mistake with the j Jury, is not,

We canceive, so accurate when put generally and
Js;;hﬁ abatract, a8 when put with reference te. the

¥

_;_:__knﬁww gf wht;. &Qd wmn,g m respect \,
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to the very act with which he is charged. Tf the
question were 0 be put as to the kmowledge of the
acoused, solely and exclusively with reference to
the law of the land, it might tend to confound the
jury by inducing them to believe that an actual
knowledge of the law of the land was essential in

-order to lead to a conviction ; whereas the law is

administered on the prixiciplq that every one must
be taken conclusively to know it without proof
that he does kmow it. If the accused was conscious
that the act was one which he ought not to do,
and if that act was at the same time contrary to
the law of the land, he is punighable, and the usual
course therefore has been to leave the question to
the jury whether the accused had a sufficient degres
of reason to know he was doing an act that was
wrong ; and this course we think is correct, accom-
panied with such observations and corrections
as the circumstances_ of each particular case may
require.’ '
Question IV7.—“Tf a person under an insane
delusion as to existing facts commits an offence in
consequence thereof, is he thereby excused ?
Ansiver 1V.— The enswer must of course de-
pend on the nature of the delusion ; but, making
the same- assumption as we did before, namely, -
that he labours under such partial delusion only,
and isnot in other respects msane we think he must
be considered in the same situation as to respon-
sibility as if the facts with respect to which the
delusion exists were real. For example, if under
the influence of his delusion he supposes another
man to be in the act of attempting to take away

his life, and e kills that man, as bo supposes in
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self-defence, he would be exempt from punishment,

If his delusion was that the deceased had inflicted
- & serious injury to his character and fortune,
~and he killed him in revenge for such supposed

injury, he would be liable to punishment.”

- These answers, although they do not amount. to
judicial decisions, have been and are still regarded
as authoritative expositions of the law relating to
nsanity, and I shall eriticise those answers in deal-
ing with the form of insanity to which any particular
answer may relate. : By

The procedure by which these answers were
obtained was very irregular and the prefatory
remarks of the Judges which I have quoted show
that they did not quite approve of the method
adopted, yet, in the words of Wharton,  these
answers, thus dublously born and almost smothered
from their birth in a cumbrous phraseology,
have been the oracle of Anglo Amerlca.n Juris-
prudence on insanity for sixty years.”

IRRESISTIRLE IMPULSE.

I'shallnow deal with the species of i insanity which

affects the will. I have already told you that sane
ormsj.ane, an-agent is not responsible for an act done
by him against his own will. To constitute crimi-
nality you must haveas a first condition a voluntary
act. . Civil law recognises both physical and moral
compulsion as affecting one’s freedom of action
and thereby his legal liability. Criminal law is
more stringent and the only compulsion it recog-
nises is physical compulsion. Strictly speaking
what is called moral compulsion is no compulsion
a.t a.ll In the case of -persens with a sound m,md
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it is a conchigive presumption that in the absence

of actual physical compulsion he is free to act as he

~ likes and internal compulsion or in other words, no

mere prompting of one’s own mind, however strong
it may be, is recognised as constituting legal
excuse for crimes. This principle has been consist-
ently followed . even in most extreme cases, one
instance of which is to be found in Reg. v. Dudley
(14 Q. B. D. 273), to which I have already referred.
This presumption of free agency may not be appli-

~ cable to a person with a deranged mind. The

impulse to do a particular act, even though known
to the actor to be wrongful, may be entirely due
to mental disorder or such a disorder as may have
‘weakened the power of resistance which a sane
person is expected to possess.

- Criminal law while punishing a man for his
faults, does not punish him for his misfortunes,
and it is only right that if such a state of mind
exists and is due to diseasé it should be recog-
nised as a valid excuse. But the mere fact that
an impulse is not resisted would not show that it
ig irresistible. ~ When a man, not suﬂerilig from any
disease, commits a crime and then attributes it to
an irresistible impulse the plea has never been
admitted. In some of these cases medical experts
have come forward to say that irresistible impulse
itself is a disease. These experts seem to have
a partiality for discovering new diseases. We read
of cases under the Defence of the Realm Act being
defended in England on the ground that cowardice
is itself a disease. In ome sense everything
abnormal is a disease, but Courts of law would
hardly_ be justiﬁed in aceepting such = _dﬂctﬁﬁe as
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it will have the effect of condonation of crime to’

an extent that is dangerous to society at large.
Putting gside thiese extreme views it séems to me
that the position is really this: A4 commits an
offence under an impulse which he says was ir-
resistible ; in sabstance it only means that bhe
impulse was not resisted, mot that under no
circumstances could it be resisted. If & sane
person were to put forward such a plea he
would be told that he was bound to resist the
impulse, and, that there is no impulse which a sane
person cannot resist if he tries his utmost. But
if a person otherwise proved to bé insane puts
forward such a ples he is excused, not necessarily
because the impulse was irresistible but because
the disease had so far weakened his power of
resistance that he yielded to the impulse under
circumstences in which a sane person would have
been expected not to yield. I believe this would
be a more correct and consistent view of the law
on the subjet. The plea of an irresistible impulse
thereforé will not by itself be a defence, but should
be a'good defence only where there is evidence
of an antecedent unsoundness of mind.

* In dealing with these cases we must try to adopt
the golden mean, remembering that law is intenided
to be a benefit to society and not a scourge, and in

settling the line of demarcation between conditions

of 1mputab1hty and nen-imputability we must be
very careful, lest in the words of Lord Hale,

“.won one side there be a kind of mhumanzty
towards the defects of humon nature or on the

other side ttm grest an mdulgenee gwen tﬂ 81'9&3 o

) _
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" - AHabifual thisf say at the sightof s valusble
“article feel what he would call an irresistible impulse
“to ‘put; ‘the article into his pocket. - The impilse
“woiild’ perhaps have beeh less m:esmt:b}eﬁ ’he hagd
‘found 4 ‘policeman- near - by. ~* The “irreuistible
Jimpulse in such casés would be found t0 be die tn
. -familiarity with prison life, t0 a sense of security
-against detection, and the consequent absencé of
‘that dread of punishment ‘which would ordinarily
‘operate upon the mind of a first offender. Before
-the act, the “offender has’ pérhaps balanced the
‘advantages and the disadvaiitages; the probable

gaim and the probable loss; and hss found that the
formar outweighs the latter. -This judgment of the
mind is often ariived at by a process soquick as to

 ‘bealmest imperceptible. At any Taté wheri the act
is. dohe, in nine cages out of ten, the offender will
Jhave forgotten, that before stnkmg the ‘balance

he had gone throigh thig process of méntal arith-
‘metic, and when he firids his calculations have gone

-wrong he wonders at the state of his mind and then,

perhaps, horestly attributes it to the existence of
what he calls an irresistible 1mpulse Once a plea
of this kind is indiseriminately admitted , impulsds

-will be fontid to have proved irresistible in many

‘more cases than they donow. Besides, if we were
to give protection to a person sane in othei respects
who ‘cannot or will net control his temper, ‘it
will be difficult to withhold such protection from
the f_miat_ical garis OF the American ’Negrb_ who
act under- strong impulse undeterred by fear of
legal punishment. The grant of such protection
‘takes away ail the inventive towards self-contral

" ‘amd-sefs 8, promium to brutal murders and other
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offences of an aggravated kind. Both the gazi
and the Negro after going through a few years
schoolmg in' a jail will perhaps find on their return
‘that . they could. control their impulses if they

wished.  Even if we were to assume that there is

.such a thing as_irresistible impulse without any

other symptoms of insanity, how are we to distin- _

guish cases in which the impulse was controllable
from cases in which it was uncontrollable? Tt
would be most impolitic to allow an issue
to -be rmaised which is incapable . of satis-
factory. determination. The same principle
which has induced the legislature to' ignore

-

the existence of motive in determining the criminal .

character of an act or to ignore the mere existence

of & criminal intent unaccompanied by an overt
act. would justify our shutting out a plea - of

irresistible impulse ‘except in cases of insanity.
Criminal law as pointed out by Sir Fitz James =
Btephen is itself a system of compulsion on the
widest scale. It isa collection of threats of injury -

to life, liberty and property if people do commit
" crimes, _zmd it i8 necessary in order to be effective
that at the moment when the impulse to commit
orimes jis strongest that the law should speak
out most clearly and emphatically to the contrary.

The'plea of irresigtible impulse has been raised in
Inany cases, specially in cases of unaccountable and .
motiveless murders, but T am not aware of a gingle
case in which the sturdy common sense of an.
English Jury has not prevailed over specious.
arguments put forward.in defence of bad cases.
R Hogne (L B.andF. 66w el which

rbad mundored an “snfortonste worase? .
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with whom he was intimate. The ples of insanity
was based upon the contention that it being
impossible to assign any motive for the per-
petration of the offence, the prisener must have
been acting under what is called a powerful and
irresistible influence or homicidal tendency. The

‘learned Judge * Baron Bramwell, after ~telling

the jury that mere absence of motive was not
sufficient upon which they could safely infer
the existence of such an influence, added— -
“ A morbid and restless (but irresistible) thirst
for blood would itself be a motive urging to.
such a deed for its own relief, But -if an influ- -

" ence be so powerful as-to be termed irresistible,
g0 much the more reason there is why we
‘should not withdraw any of the safeguards tend-

ing to - counteract it. There are three powerful
restraints existing, all tending to the assistance of
the 'person who is suffering. under such an in-
fluence—the restramnt of religion, the restraint of
conscience, and -the Testraint of law. But if the '_ ‘
influence itseli be held a legal excuse against
rendering the crime punishable yon at once with-

draw a most. powerful i'eatraint, that - forbidding -
and punishing its perpetration. ~We must, there-

fore, return to the simple question you have to
_determine. Did the prisoner know the nature of

the act he was doing; and did.he know.that he

was doing what was wrong %’- L

- In Reg. v. Barton (3 Cox 275) prisoner was

mdicted for the wilful murder of his wife. It
was proved that immediately before murdering
her, he had killed his own child, and that after -

“murdering his wife he tried to out his own throat. -
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When questmned by the Surgeon he  exhibited
no sorrow or remorse, but stated that the trouble,
dread of poverty and destitution had made him
do it, fearing that his wifé and child would

~ starve while he was dead. Apparently there was
no other motive. The Surgeon formed the opinion

that at the time the prisoner committed the act |
he had not, in - consequence of an uncontrollable

Jmpulae exercised any control over his conduct.
* Monomanis,” he said, ¢ was an affliction which
for the instant completely deprived .the patient
of gelf-control in respect of . some partlcular
" subject which is.the object of the disease.” Baron
Park told the jury that the question was Whether
the prisoner knew the nature and character of
the deed he was committing,. and if go, whether
he knew he was doing wrong in. so acting. As
to “the excuse of an. irresistible 1mpulse he ex-
pressed his conecurrence with Baron' Rolfe’s views
that the excuse of an Arresistible impulse co-exist-
ing with the full possession of rea.sonmg power
might be urged in ]ustlﬁcatlon of every crime
kiown to the law for évery man might be said,
and truly, riot to commit any crime except under
the influence of some irresistible impulse.. Some-
thing more than this was necessary to justify
an scquittal on the ground of insanity, and
- it ‘would be dareful for the _jury to say whether
taking into consideration all that the Surgeon
had said the impulse was one which altogether
- deprived him . of the - knowledge that he was

qi_lomg wIong. : Could he dmtmgmsh bet:ween nght

: and wmng? S
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This was a cledr case of sane motive: But
ha.vmg regard to the fact that the act was the
result of a motive not who]ly unworthy, no Court |
in India would have sentenced the “prigoner to
death in the exercise of the discretion that the law
wisely allows. Judgea in this conntry, a discretion
which' was ‘dented to Judges in England, where
however very often the rigour of the law is softened
by the intervention of the Crown in such cases.
Cmmpton J. in Reg. v. Davies (1 F, F. 69) took
the same view. ‘It is not sufficient,” said the
learned Judge to the jury, ¢ that the prisoner
did the act (setting fire to a- hou&e) from bemg
in & reckléss depraved state of the mind.” -
‘Trresistible impulse when attributable to a
disedsed mind - seems-to have: been recognlsed a8

* a valid excuse in-some English cases. - -

In India we frequenbly hear of cases of persons
running amoek and murdenng without any ap
parent motive any one coming in his way- but in no
case the murderer has escaped punishment on the
ground of insanity or existence of an 1rreslst1.ble

impulse. If is noticeable that the questlons put

to the Judges in Macnaghten’s case were not speci-
ﬁcally directed to cases of this kind, but it may be
gathered from the answer to the ﬁrst questxonl
that the learned Judges were of opinion -that
generally where there is suﬁiclent intelligence to
distinguish between right and wrong, the mere
exlstence of an irresistible impulse would not ex:

* cuse liability. One may ask why the existence of

this species of insanity was not recognised. - The
.teagon is- to be found-in the fact that the meagre

knowlodge that'existed -in-those daye regarding =
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the effect of insanity on the mind made both the
Judge and the jury sceptic of the existence of such
_impulse, and it is perhaps owing to the same
cause that the Indian Penal Code also does not
elearly provide for this class of cases.

The right and wrong test can hardly be applied -
to cases of this kind. Where unsoundness of mind

creates an uncontrollable impulse to act in a parti-
cular way, and the impulse is s0 powerful as to

override the reason and judgment and to deprive
the accused, of the power to adhere to the right and
avoid the wrong, the mere intellectual perception
of right-and wrong would not afect the question.

“ Irresistible impulse,” says Wharton, ‘is not a
a defence in a criminal prosecution, unless it exists

to such an extent as to subjugate the intellect,
control the will, and render it impossible for the
person to do otherwise than yield.” This irre-
sponsibility will, however, not be extended to one
who with no mental disorder acts from overmaster-
ing anger, jealousy or revenge.* There must be
msanity first.

In Reg. v. Offord (1831) (5 C. & P. 168) though
~ the question does not seem to have been specifically

raised, Lord Denmond in charging the jury clearly |

recognisedthevalidjtyofsuch‘a plea. He said, per-
- sons prima facie tiust be taken to be of sovnd mind
till the contrary .is shown, but a person may
commit a criminal act and, yet be'not. responsgible,
il some controlling disease was in truth the acting

power within him Wwhich he .could not. resist, then -

~ he will not be responsible. - -This is also the mw
o takm.by Sir Fity ngm Eﬁephm. - After

£ K
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the answef of the Judges, the leamned author '_
observes :— -
© T am of opinion that even 1f the answers gwen
by the Judges in Macnaghten’s case are regarded

as a binding declaration of the law of England, that
law as it stands, is that a man who by'reason of

mental disease is prevented from controlling hls'
own conduct is not responsible for what he does

‘Again observes the same learned author e

“ There: are cases in which madness interferes
mth the power of self-control and so leaves the
sufferer at the merey of any temptation .to which -
he may be exposed, and if this can be shown to be

: _._the case, I think the sufferer should be excused.”

The law in America is much in the same state. It

| is specifically provided in the New York Code that
_a morbid propenmty to commit a prohibited act

existing in the mind of a person who is not shown
to have been incapable of knowing the wronghil-
ness of such acts, forms no defence to a prosecution

| themfor Albhough there have been some decisions

to the contrary in Amenca., it is now well settled
that mere emotional msa.nlty or temporary frenzy
or passion arising from excltement or anger, al-
though ungovernable or mere mental depravity or

- moral inganity, so-called, which results, not from |

any disease of mind, but froma perverted condition
of the moral system, where the person is mentally
sane, does not exempt one from responmbihty for
crimes committed under its influence. Care must,
however, be taken to distinguish between mere
moral insanity or mental depravity and irresistible

- impulse- resultmg from disease of the mind. (Cy
o ohpeedlaoflnwandeeedum,Jv'ol 12 p 170)
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- It:may be urged. that if irresistible impulse is a
good defence it ought to be so for the sane and the
msane alike, hut in the case of persens: otherwise

same we have yet to be convinced that any impulse

‘can :eallyu_be irregistible. It may 4lso be objected
‘thatso long as there is intelligence to judge between

: nght and wrong, it is immaterial whether an agt is
- ¢ommitted under a sane or insane impulse. 1 shall
in desling with other a,spects ‘of insanity h}a.ve to
criticise the undue stress that has generally been

~ Jaid in_the. discussion of this: intricate problem
" upon this rigid standard of right and wrong. For
the, present I would only quote the words of an
. eminent Scotch” Judge Lord Justice Clerk, who
very pertinently said to the jury in 1874: “It
is entirely impezfect and inaccurate to say that
if a man has a-conception mte]lectua]ly of moral or
legal - obligations - he has a_sound. mind. . Better
Jnowledge of the. phealomenon of lmacy has cor-
rected some loose and inaccurate language whmh
lawyers used to apply in such cases. A man may be
entirely insane snd yet may know we]l enough tha.t
an act which he does is forbldden by law, It is
“not a- questmn of knowledge but of. soundness of
mind. ¥ & man have not 2 sane mind to apply
his knowledge, the mere mtellectual apprehension
of ‘an injumction or prolubltmn may stimulate, his

unsound mind to do an act, mmply because 1{;18 ,

forbldden ornot to do it bﬁcause it is enjoined.. . If
& man hasa sane apprehension of nght and wmng,
he is certainly responsible, but he may fo;rm and
understand the 1dea of right and WIOD ¢ and yet be.

hopelessly’ msane You may discard thesaattempt;& .
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. The law. regarding. lrreslstlble irpulse may be
stated thus :—
@) The existence of such ‘an 1mpnlse is not 0
. be.presumed from the mere absence of a
: - motive for a criminal act.
(b) Where, however, the existence. oi a dlﬁeased
- mind is proved by other evidence, such
evidence along with the evidence furnish-
- ed by the act itself may suffice to prove
" the existénce .of an irresistible mpulse;,
.. and when proved, is according to more
. recent decisions in England and America
a good ground for exemption , even though
- fhere may be sufficient understanding
 that the act is wrong of illegal.
(c) ‘Where, . however, . the existence of such
understanding ig not negatived, the mere
 irresistible impulse does not seem fo be
.. 8 gromid of exemption.in India:.
In support of the firat proposition T may: refer you
“ence again to Reg. v. Haynes and to the observa-
tions of Baron Bramwell in-that case. The learned -
Judge said—

- *“ It ‘has been urged that you should acqtut the
prisoner on the ground that it being impossible &6 -
- assign any matwe far the perpetration of the offentce,
he must have been acting under what is called
powerful and irresistible influence, or homicidal
tendency. But the circumstance of an act heing
apparently motiveless, is not a ground from which ;
you. can_safely infer the existence of guch an m~
fluence. - Motives exist unknown and unknowable,
which mJ,ghjs prompt the act. A maorbid: and
. a'esblehs, but Itxeslﬂtlble thmt {01: blood, wouid
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itself be a motive yro; ¥ )

el o 8, ¢ urging to such-a deed for its
: OB' . ; \ . N . . -

. suilar ground the defen ce of insanity fai

. . : t

in T.I'Eeg v. Buron (1863, 3 F. and F. 772).l Y ailed

here have, however, been cases in which in

sa_mi_:y;_hlas been inferred from the nature of the |

::;Jt such cases mcontestably prove that there a
e Instances in which this is almost th ly
Procurable evidencs.” - oy

As to (b) the decisions'are conflicting, .but on the

;f;li I Bi;zhmk tbm is the better view of the law.
case_a.. lﬁ;r:g'was & case of this nature: I this
e 4 g 11;qﬂ;enmve maid-servant suddenly
I Signs of violence of temper about trivial
8 and a .fe_w days afterwards cut the - ]
of Eer. master’s infant child, - pectut,
;:E;lsvc:z:;;dof ge ¢rime, and wished 1o know whether
. pod hanged or transported. ' The cage
atafed | ree of th.e m(?dical tests for detecting
sl mg:;omon.xa laid down by Dr. Taylor
and, b ce of motlfre; of any attempt to.escape ’
4 of ¥ accomplice. . She wag acquitfed. ’
(¢} the words of. Section 84 geem (o be-

fairly decisive. The point was discussed in Reg. v: |
m. . V.

La;‘cgskmn Dagdu (.10 Bom. 512).

N e a@;ed In this case had killed his two youn,

t}:lﬁldrﬁmfwe‘I he le:rﬁzg il;dges, whilst holding ﬂaa%
from. Bch . the accused . wag ring

- bad made him terrible and Mﬁiﬁv:sio?mg '

that:kis thoughts were confused, that thé prisopes.

33 evidence of insanity,
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was very fond of his children and the reason for

the murder as given by him,—wiz., that the children
began to cry which vexed him,—was altogether
insufficient and unreasonable, that there was no

premeditation, no precaution, no concealment, or -

attempt to escape, nor soirow nor remorse, and that

-according to medical writers there would be o
" responsibility attaching. to the accused, still held
‘the accused guilty. “It is our duty,” observe

the learned Judges, *‘ to apply the principles which

have - received - judicial recoguition, and these

are substantially the same here and in England.
And if the legal test of responsibility, in cases. of

- unsoundness of mind, prescribed by Section 84 of

the Indian Penal Code be applied to the present
case, it would be impossible for us to acquit
the - accused, unless we could hold that the

" fever from which he was suffering had caused - |
~ delirium. : _ "

- * The fever had certainly made him terrible and
"gensitive to sound. He was ‘ bhromest’ as his
wife says. His thoughts were confused ; but there
is no sifficient evidence, as we have already said,

to warrant our holding that be was not conscious”

of the natuire of his act. And if he was conscious of

" its nature he must be presumed to have been eon-

scious of its criminality.” = . _
Although the decision does not seem open to

any criticism having regard to the words of Sec-

tion 84, I do not think the learned Judges were
right in saying that the law was substantially the
samé here and in England. The learned Judges
were ‘apparently thinking of Macnaghten’s case

without  reference . to later : fleveldpmegta'

Pl e
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'Whl_t.:;l. have shiken the foundation of the right
and- ?vrong'_ theory ‘as the sole test of éx'em tii
. This decision was followed in Madras in thf éa:-
of QimEmpress V. Venkata Sam; (1'2 Mad 45-9)?
In tyat case the learned Judges thus deal WIth th .
medical evidence ;. The/medical officer’s evide .
does nooi; amount to more, in our opinion than -tﬂzi
t!aere 18 thc.s Possibility of a sudden atta.c,k‘ of homi-
cidal mania ; but judging the evidence by the
ordinary judicial tests which we are bound f.o a - 1
We cannot say that it warrantg finding thaiép I:E}:)l:;
appellant did not know that what he was doin
was wrong within the meaning of Section 84 of thg
Indian Penal Code. The case of Quem-Em ese
V. Lakkgkmn Dagdu, cited by the Acting .g‘:{;v‘f
::;DMt . Pleader, contaims, in : ouy dpinion
e P the o 'k e 1
For_ exemption on the ground of insﬁnityl i;h;s.
case was much stronger than that of Reg. v. Brize
For the ‘medical evidence In this cage VIVBI;f; ?]i
fm_*ther.than the evidence in that case. | epr
duce t!le evidence of the medica] oﬂicei: whflpi:(;—
thg prisoner under observation ang who za] :
formed his opinion upon the evidence given i Iio '.
El;sencef t ;t- would serve to mdieate .-the' .extl:emz
Our of the Indian law and the necessifv fom *
modification in qrder to bring it on 5 _]frf:l 'zitf;l)rtilt:
more ]}uma.ne view taken of such cases in ofh
cognllt‘;]rlles. The medical officer sald : :
- Lhe prisoner before. the Coyri .
in;y.obs?rvati(m in the district jai?ftsin];‘:;ie;‘zburﬁger
::n E{;?flgg.quenqe'of a i'quﬁgi‘tion addressed to me ﬁrorlz'
i “Court. - 8o far g my observation -ims*‘goﬁ'e

-~
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while the prisoner was in the jail, T have no reason
to_believe that he is insane ; but if the medical
evidence is required on the whole merits of the case,

_ this opinion might be modified. = - .

“T have been present in Court the whole of to-
day, and have heard the evidence-given by the
witnesses. I find from the evidence that the pri-
sener had been sick of fever for six days previous
to the oceurrence ; that he had had very little food
during that period ; and that whilstin this enfeebled
sondition, he had fever on the night previous to the
deed, and-that during the period when he was
supposed to have had fever he used words m a
‘manner which renders it possible that he was then
suffering from deliium. I consider that the
abusive tendency taken by the delirium is a matter -
of great importance. He Was_evidently suffermg
from the opinion that some one had injured
_him, and I find that the. prosecution offers no
theory of intention whatever. | Tt is -shown
that the sword or swords with which the deed
was committed were in the same hut. It is dlso
admitted that he lived affectionately with the
cliild he killed, and that none .of the abuse
of the previous evening was directed towards
her. Itisan established fact that during and after
paroxysms of intermittent fever there occasionally -
arises a want of mental control known as post
febm-’,e lundgcy, I consider that the chances are that

. the prisoner was labouring under the impression

that some one had injured him, and under this
opinion and, incited thereto by the fact of the
" sword being at hand, without in all probability
Jnowing that this was a child, had started at
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unknown enemies. The fact of the goat having
been wounded also helps the theory to some
extent, especially if the Head Constable’s theory
13 correct that the wound was not caused by

a slash but by a thrust. A thrast would show

more deliberate intention to kill what was. in
reality only a harmless goat. Had ke slashed the
goat, the theory that the Head Constable suggested
that he missed the girl and hit the goat would be
more tenable. The prisoner is now in feeble state
of health, and has an enlarged spleen, from which
I infer that he has suffered from malaria] fever
recently. He has also suffered from fever in jail.”’

The medical officér further added— I have had -
no reason to suppose that the prisoner had suffered -

from -epileptic fits ; but if he had been subject to
the:nr-x-,_ it would greatly favor the theory of a
-homicidal impulse ; and such impulse would be
greatly aggravated by the existence of fover at
-_the time. If the prisoner had committed the deed
n a state of febrile delirium, it is quite consistent
that after the delirium had left him he would be -
aware of what he had done. It depends greatly
‘on the degree of delirium ; but it’ would be quite
consistent with delirtum that he should know
what he had done.”

The same view of the law was taken in M- |

Empress v. Razi Mian. The leamed. Judges
observed “ that the unsoundness of mind must be
such as would make the.accused incapable of know-
ng the nature of the act or that he was doing what
was contrary to law.” '

Themostxmpartantcase, howeﬁr-, so farat least
as Bengal is tonoemned, is that of Quoen-Bmpress v. B

Wi wie s Ftn
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Kader Nasyer Shah (I L. R., 23 Cal, p. 604).

Prisoner was -charged with having ecaused the

_death_ of a boy aged about 8 years. - ' -
Tt was found upon the evidence that the accused

- had been suffering from mental derangement for

some months previous to the date of occurrence,
and since the destruction of his house and property

by fire; that on one occasion he was seen eating

potsherds and that he often complained of pain ifi
the head. Tt also appeared that when the enquiry -
‘pi‘e_lirhiﬁéry to commitment was taken up he was
found not to be in a fit state-of mind to be able to
make his defence. The murder was committed.
without any apparent sane motive. The evidence
further showed that the sccused was fond of the boy

_“and had no quarrel with the boy’s father. On the
~ other hand it was proved that the accused observed
‘some secrecy in committing the murder. He

tried to conceal the corpse and hid-himself in a
jungle. S ' S
Upon these findings the learned Judges held
‘that a ground of exemption under Section 84,
Indian Penal Code, was not made out. Following -
Macnaghten’s case their Lordships observe “it
is only unsoundnesy of mind which materially
impairs the cognitive faculties of the mind that
can form a ground of exemption from criminal
responsibility, the natures and extent of the
unsoundness of mind required being such as would
make the offender incapable of knowing the
pature of the act or that he is doing what is
wrong or contrary to law.” The case is open

" to the same comments as those I have offered in

the case of Reg. v. Lakgkmqn Dagdu.
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* The -protection on the ground of irresistible im-
Pulse cannot, however, be extended to. acts which
can be shown to be the result of deliberation. For,
as.-pomted out by Mr. Mermer in his treatise -on
mmma,l respons1b1hty, ~those acts. only sihauld
be called impulsive which are undertaken without
full e0n31dera.t10n of - their - advantages. An -act
long meditated. even if decided on, with reckless
dlsreganl of its disadvantage would scarcely - be
~ called lmpulmve ‘By impulsive we nean ‘sudden-
ness not only of cnnceptmn but of e;:ecutum “An

impulsive gt ‘then- is an aet suddenly conceived
_and_ mstantly carried out.” S

...

| LECTURE IX. \
CONDITIONS OF NON IMPUTABILITY—Continued. .
Insanrry (Continued)—DRUNKENNESS.

Inow turn to the other and more common forms
of insanity—perhaps, the only forms which the
framers of the Indian Penal Code, have recognised

. ‘agaffording grounds for criminal. irresponsibility.

These are also the forms with which old English
text-writers have mainly concerned themselves.
Where this kind, of insanity exists it has been

universally recognised. The only difficulty in.

Foms of
insanity
universally
recognised,

these cases has arisen in finding whether upon the |

facts'of a particular case insanity of this description

~has been made out. The test by which cases of this.
" kind are to.be judged, is as laid down hy the Penal
‘Code, viz., whether the unsoundness of mind in any

particular case has been such as to render the

sufferer meapable by reason of such unsoundness, ‘

~ of knowing the nature of the act or that the act is
either wrong or contrary to law. To bring a case -

within this rule of law three thmgs are essentla.l—
(1) An unsound mind.

©(2) A defect in the wnderstanding by reason of

.- such unsoundness :
(3 A defect in the underatandmg to the extent
mentmned in the Tule. -

The three conditions are mtetdependent a.nd

oiten co-exist, .

_ The, second. condition excludes cases Where_ the
defect of understanding, even if it is to the extent
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laid down in the third condition, is due to defective
education or the result of mere upbringing. The
third condition contemplates three kinds of igno-
rance or incapacity : o o

(2) Ignoran'ce_regardmg the nature of the acf.

()] Incapacity to judge that an act is morally

wrong. '
{¢) Incapacity tojudge that the act is prohibited
by law. R ‘

The incapacity to judge the nature of an act may
_be due to the affection of the senses leadin g to error
in thc.a Perception of external objects, butin casesof
insanity it is generally due to the imagination over-

: apowm;ing and dominating the senses. This kind of
- Insanity may shortly be called delusion gnd consists

in believingin what doesnot exist. Aninsane person
may, for instance, cut off a man’s head thinking
he is only chipping off the heads of dandelions or
he may strike a human being thinking it is only
an earthen jar or what more frequently happens he
may see or hear things that have no existence oug.
sic'!.e his imagination. Where ignorance such as
this exists the ground of exemption is perfectly
clear. Similar mistake would exempt even a sane
person if the existence of the mistake is made out.

There is, however, this essential difference that in

the case of the sane the mistake is often due to

causes that are not subjective but objective, causes .

that exist outside the mind, and even where a

- mistake is made out it is necessary to show that the,

obligation to be oiroumspect and to-try to aveid

- such mistakes has been discharged, f.6., he must
- show that he had reasonable grounds for the

liable to punishment. - s - o
The remarks of Lord Justice Clerk, whick I have
already quoted, furmish the strongest comment
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mistake and: that he acted with reasonable care
and caution. -We had a recent instance of certain

.soldiers firing at a wvillage chowkidar under a tree

mistaking  him for a jackal. © The  men were-

- acquitted. Cases of insane delusion ‘are dealt

with jn “answer IV of the Judges. given in

- Macnaghten’s case. An.insane person suffering.

from such a delusion is to be considered in the same.
situation as to responsihility as if the facts with
respect to which the delusion exists were real, and

- they illustrate .their meaning in. the following .
way: For example, if under the influence of his .

delusion he supposes another man to be in the act

of attempting to take away his life, and he kills
that-man, as he supposes.in self-defence, he would.

be exempted from punishment. If his delusion.

_ was that the deceased had inflicted a serions mjury
* to his character and fortune, and he kifled him in-

revenge for-such supposed injury,_he would be

on the last portion -of the answer, The mental
machinery works in co-ordination with all “its

parts and the proper action of one part is dependeiit'
on the others. Is it conceivable that a man who
suffers from delusions, such as are referred to in-

the answer, can be credited with such aceurate
knowledge of law as to be able to judge under what
circumstanice he ean cause the death of another
in self-defence ¢ Can you in dealing with such
a mind raise the ordinary presumption that he
knows the law 2 If you cannot, it would be wrong

‘to punish,  Even Section 84 of the I;ndlan 'I_’e?lal;' o

“The 4¢h
- BOAWeT -
eritivised.




308  coNprrionNs oF NON-IMPUTA BITATY.

Code will not in a case of this nature fasten re-
sponsibility to an insane person if it is established
that the prisoner by reason of insanity and of his
insane delusions was not aware that the act was

wrong or contrary to law. The answer so far as it

goes, partlally shuts out the right and the wrong
tests in the case of persons suffering from insane
delusions. The explanation of the 4th answer
is to be found in the fact that the Judges were
confining their angwer to a special kind of insani.
ty, viz., cases of partial insanity where the mind

is sound in every other respect and works and

Teasons properly in every other matter except the
particular delusion the prisoner may be suffering
from. It may be d?ubted if such 2 mind is
found in actual practice and  whether & man
suffering from such a delusion is likely to possess
a mind to which a perfect knowledge of the right

and wrong of an act can be attributed. In such .

. a case, such knowledge it would be dangerous to
infer from the fact merely of an attempt to
conceal the act or to escape from punighinent.
Even the cat, when discovered sbeallng from the
- pantry, skulks away with a guilty look. Is that

an indication of rationality ? Such a conseious-
ness often comes after the act is dome which

brings relief to the mind just @s remorse or peni- .

“tence follows a wrongful act done by a sane person
_u.nder the mﬂuence of an overpowering pagsion.

Macnaghten’s case has come for much advarse
criticism in Amerida.

In a case (16 Amencan ahd Enghsh Encycl‘o- '

paedla of law, 2nd Edition, p. 620) Judge Bartlett,

.' in dealmg wu;h ﬂm ‘case of a poor Iimhan ﬁar'ber _.
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- who killed his wife under the insane delusion that

she exerted an-evil spell over him, put bugs in his
ear, poison in his food, sucked blood from his ear,
put water and blood in his body, and contemplated
eloping with a man worth ten thousand dollars,
said that the law does not require that insanity
must be “ clearly proven™ as a preponderance
of evidence meets the legal requirements ;
moreover if. the prisoner’s evidence crestes in
the minds of the Jury a doubt as to his sanity

_at the time of the killing the prosecution must

remove that. doubt by a prepoﬂderance of
evidence.

The right and wrong test must be apphed in
reference to the particular act in question.
It is ‘a most unjust rule that delusion only
excuses in case that facts believed by the lunatic
to be true would justify the act if they really were
It seems to me that the safest test is that laid-
down by an American Judge © was insanity the

" efficient cause of the act, and whether the act

would not have been done but for that affection”

In France, as in America the law regarding
1nsamty is on & more satisfactory footing.

There it is no offence if the accused was in a
state of mental alienation at the time of doing the
act, or if he actéed under an irresistible impulse.
The word-““ Mental alienation  has been held by
a series of decisions of the Court of Cassation, to
‘have the widest possible meaning, and it is under-
stood to comprise  the whole of the possible
‘derangements of the intellect, all vari_etie_é of
lunacy, and every kind of mental affection.”
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DrLusion,

Delusmn consists in behevmg what does not
exist. Wharton defines an insane delusion to be
-an unreasonable and an incorrigible belief in the
existence of facts which are either impossible ab-
solutely or impossible under eircumstances of the
case; a fixed belief which is contrary to universal
experience and imown natural laws.

As 1 have said ignorant and credulous people
often believe in such facts without being insane..

Such belief based upon reason, however defective

and absurd, is not within the meaning of the .

l'llle.

‘The word delusion, though often losely used to = |

cover all cases of error in the perception or cognition
“of external ob]ects has, however, a precise mean-
/ing of its own which distinguishes it from other
similar forms of error such as illusion or hallucina-.
tlon, but the dlstlnct:lon for my present purposes
is unnecessary, -

Hadfield’s case is one of the most lmportant
cases on delusional insanity. The case was decided
in 1800, and was thus anterior to Macnaghten’s

case. It was the first vevolt against the stereotyped |

test “did the prisomer kmow that he was acting
agamst the laws of .God and man. It was g

remarkable instaxce of Erskin’s forensic eloguence |

which - made an Englich Judge . for “the first
time to get out of the narrow groove of ‘the
right and wrong test. This case requires more
than a passing notlee “The tnal was for high
treason for shooting the King. It was established -

 beyond doubt that, under the influence of certain
' _delumons, the pmmier hh& moerved » degire to
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‘put an end to his own life, that being reluctant to
" commit suicide, he had fired at the King, knowing
-and believing that this attempt alone will be suffi-

cient for his purpose, and that he will be hanged
for the attempt.. It was also shown that the man

‘made his preparations, watched his -o_pportunii;y

and aimed the gun af the King, just as apy sane - |
person would do. . If the favourite right-and-wrong
test had been applied to this case, there could be
no doubt that the man knew that he was doing

“an act which was punishable by law. It was

argued by counsel for the prisoner that it was the
case of a morbid delusiop of the intellect, and if.
the -act in question was the immediate ofispring
of the disease, he was entitled to a verdict in favour -
of the prisoner. ‘Lord - Kenyon thew off the
right and wrong test and held that there-was
no reason for believing that the prisoner when he .-
committed the act was a rational and accountable
being, and that he ought to be acquitted. ¢ With
regard to the law,” maid he, ° there can be no .
doubt upon earth; to be sure, if a man is in a
deranged state of the mind at the fire, he is not
criminally answerable for his act ; but the material
part of this case is, whether at the very time when
the act was committed this man’s mind was sane.
His sanity must be made out to the satisfaction
of a moral man, meeting the case with fortitude
of mind, knowing he has an arduous duty to
‘discharge yet if the ecales hang anything like
_even, throwing a certain proportion of mercy to
the party.” This was undoubtedly a very rational
view of the matter. But at the same time it

seems clear that the *direction to acquit in this . -
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case, ig opgoaéd to the views expressed by Lord
Lyndhurst In Offord’s case and Lord Mansfield
in Belhngham’s ease. It is also opposed to the
view taken by Tindal C.J. in Reg. v. Vauﬁan
where the  prisoner’s mind being unhinged | by
‘reason: of ‘some loss suffered by him, he ‘believed
that everyone was robbing him. In an indictment
for stealing s cow the learned Judge told the
_Jury ‘that  “ mere eccentricity or singularity
of manner was not sufficient and that it must be
s}.mwn that the prisoner had no competent nse of
his understanding, so as to know that he was doing
3 wrong thing in the particular sct in question,”
How thiscould be shown except by reference to th.e
deranged state of the Prisoner’s mind with refer-
ence to other matters, it is difficult to Imagine
Examined by the test laid down in Macnaghten’a;
E[‘;ZBE dtiem ought to ha.ye__l.zeen,_-j% ‘vg_rdic;t against
- Ignérance. or ettor vegarding the nature of an
act may also cover cases of ignorance tegarding
ts 'constaquences. Just as. an ignorant villager
unacquamted with the ‘mysteries of electricit
may by careless manipulation of g ].ive—w’ire.cauégr
fimastrous consequences and plead his “ignorance
In defence; in the Same way an insane person
may pull the trigger of a Joaned gun or throw
& lighted match on a stack of hay or let loose a
tiger -out of its cage not realising the daﬁ,gerous
nature of the act, and where he acts under such
. 1@;1’31103 _h.js ignorance is a good defence. |
_ Amusing instance is ref in Sir Fit
Jym:a_q_ Stephen’s book of luenz':; i:(:l;:ini;rogl‘t:
mans head when aslecp, ‘5o that he might enjoy.
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the fun of seeing the headless man awaking and
looking round for his lost head. A man who thinks
in this way cannot be said to. be a mtional
being. 5 o . .
-Delusion again may be subjective or objective.
Subjective delusions. are those regarding one’s
personal duty or obligation, as for instance, a .
person may suppose himself to be a King and may
on the strength and by reason of such belief kill
another whom he may have imagined to have

_ deserved death for committing .a real or imaginary
“otime. An objective delusion, on-the other hand,

is 3 delusion of visual or other sensual organs.
.An objective delusion may existin the case of the
sane as well as of the insane ; buf such a delusion
‘may be so deep rooted .as to be incapable of
correction and may itself be the cause of insanity.
Delusions are thus not limited to errors regard-
-ing external objects. A man may have fancied
grievances against others, as for instance, in the

' -case of Reg. v. Vaughan the prisoner fancied that

every body was robbing him and similarly in the
‘case of Reg. v. Offord the delusion was that
the inhabitants of Hadleigh were continually
issuing warrants against the prisoner with a
view to deprive him of his liberty. A man
may fancy that he hears the voice of God
commanding  him to do a particular act, or
that he is under a religious obligation to do a
certain act; such a belief would negative the
“knowledge that the act is morally wrong, and if °
due to insanity it is a valid defence.
- It is imposgible to exhaust the. list of various

- kinds of delusions.undes whish an insane person:
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18 oftén impelled to sot. - Where ‘the existence of
a delusion can be gathered from the surrounding
circumstances the plea of insanity may be held
to be established, and it seems too much to ex-
pect the defence to show that the prisoner did not
knew either that. the act is morally wrong or is
contrary to law,. - T |

~ The. two Important cases of this class that are
to be found .in the Indian Reports are those of
Ghbatu Paramanick (28 Cal. 613) and Dilgaz

(34 Cal.-686).. In the firsi case it 'was found

that the act was committed when the acoused
was labouring under a delusion, -He imagined

that he. Saw " something very ‘wrong ‘in the |

conduct of his wife, and his brother-in-law who
Was a young boy of eight years only; in relation to
another person, and labouring under this delusion

he killed the Loy ;" but still one of the learned.

‘Judges found himself unable t¢ €3y that the ac-.
cused when he committed the deed was in such a_
state of mind as to incapacitate him from dis-
tinguishing between right and wrong, and ‘the

conduoct of the accused after committing the deed . -

‘Was considered as indicating the absence of such
incapacity. The learned Judges finding that the
delusion existed fell into the groove ‘of Macnagh-
ten’s case and found the accused guilty. The
decision might have beer right for the delusion in
- this case did not -indicate the same degree . of
. derangement as was indicated in the English-cases
1 haveé referred to, for what is called a delusion in
this case may be nothing more than the working
of an over-suspicions mind,’ ars “Imay ‘not have

Boen bridenco of banity atall, imtich lovo b4 ©
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mind incapable of distinguishing Iﬁght | gmm
WTJT-;’nn‘g]‘)il.gaa.zi"zif. ca;e'tiie"a;zcused ﬁmﬁ tned Ii?i'oi;l:i
o o b i i e e 3
;izg‘iﬁf;ﬁzh:ccﬁ%@de the £oﬂovﬁng observa- |

tions: : : o _
.+ There is no -doubt that his mind was at the

" time unsound. He apparently had definite de-

lusions as to dangers that threatened. his wife,

his disease affected his intercourse with his neigh-

ivati i s in both of
and his cultivation of his crops n be
b(;::ini: '1: showed a failure of his reasoning powers.
]vii;is‘3 climbing a tree in search of his pﬂ{o:
indicates- a state of mind resemthJ]llg t:hat ;;h;;e
) ; - -m - ) Vlew
1 erally described as ldmcy
Elieeiltaint;j that always exists as t:; l-mw .far 9{:
' mind extends, and in view of
A sedﬂtateof.l_]:_gmdexte . in of
f]l?diﬂiculty-th&t is never absent from cases like
this, of obtaining any trustworthy evidence f‘l}};vsafe;
ﬁn'd’ that the facts on the record prove - ab
the unsoundness of his mind pmveflted his l;nov:
ing the nature of his act, and that it was wrong.
mglt may be said that in this case t%'te learned
Judges took a broader and a mo.re' rational view
of the law applying to cases of th].ﬂ c!ass._ : Iy
Incapdcity to judge thatan act 18 ez‘ther worally
wrong or is contrary to law, often arises from in- |
capacity to judge of the nature and consequences

. of an act but not always. Aman may,forinstance, .

" know that by his act he may be causmguzd m:a.t:;1 :
death, but at the same time ht_a may befte zr .
delusion that je can cause a r?jlval after eamh
n somé cases i miy be due 10 insane motwes




-
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88 8 belief that by dausing a man’s death he
would be sent to heaven or that the éal%atdoh
o-f the human race depended on it. At the sé,nﬁe
time the man may have full knowledge of the
fact _t-hat' be may be punished for the act.
Some:et;m(;s ignorance régarding the morality or the
legality of an act may be due to loss of memory. and
utter forgetfulness of lessons and -expelieﬁce of

life as was observed by Tracey JF, in Amold’s -

case, "Whem 2 man 18 totally deprived of - his
understa_z'ldmg and memory and does not ‘know
what he is doing, ahy more than an infant, or a

wild beast, he will properly be exempted from

the punishment of the law.’ :

I have dwelt perhaps at more leﬁg‘th than was
necessary on. the subject of insanity as a groi]ﬁd
of exemption from criminal liability. This sﬁbject
has ‘o¢cupied a large part in the Criminel Law of
every civilised country. China was per‘ﬁaps the
only country which ‘did not recognise lunacy as
a ground of exemption, but even there the penalty
w.as commuted in cases of murder to imprisonment
with fetters subject to Hig Majesty’s pleasure. The

relatives of a lunatic were bound, under heavy

penalties, to notify the case to the authorities
and Iunatics -were, In general, re(juired to bé
manacled. Matters may have ireproved there
0 recent :years, - o

The subject bas lost a good deal of itg impbr-
tance by the legislation undertaken in England and
other countries of a Preventive nature againét the
commission of crimes by persons of unsound mind,
In England the first stop in this direction was
- taken in view.of an grder passed by the Judge te

f
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‘keep Hadfield in confinement after his acquittal.
Legislation in India has also been directed towards
that end, and I may refer you to the provisions
of Chapter XXXIV of the Criminal Proceduare
Code. Tt is laid down in Section 454 that if a
Magistrate holding a trial or an enquiry is satisfied
on iﬂedical-evidence that the accused is of unsound
mind and is incapable of making his defence, he
shall postpone further proceedings in the case. The
mext section provides that if any person committed
before a Court of Sessions or a High Court appears
“to be of unsound mind and incapable of making
his defence, the question of such unsoundness or -

. incapacity shall be tried and judgment pronounced -

accordingly. On such finding being arrived at by
a Magistrate or a Court of Sessions if the offerice
18 bailable, the offender may be released on sufficient-
security being given that the prisoner shall be pro-
perly taken care of, and shall be prevented from
doing injury to himself or to any other person,
and for his appearance when required before the
Magistrate or Court (Section 466). On failure to_
Afurnish such security or in case of non-bailable
offences the case shall be reported to ‘the Local
Goverpment who may order the accused to be con-
fined in a lunatic asylum, jail or other suitable place
of safe custody (Section’ 466).. These provisions
relate to cases of inﬁaﬁity"at the time of the trial
without reference to the question whether the
unsoundness of mind existed at the. time of the

commission of the offence. Section 476, however, . *

- ptovides that when a person is acquitted on the
ground of insanity the finding shall state whether

b committed the sct or not, and whon such




Sec. 85,
LPe,

. o mushehaviour, buk. thet is o difforant matter,,
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finding is recorded such person shall be kept. in - -'

safe custody and the case shall be reported.t6 Local

Government. The Local Government may exer-

cise all or any functions' given to the Inspector-
Genéral of Prisons by the succeeding Sections 472,

- 473 a.nd 474, ‘Section 474 empowers the Inspector-
General to certify that a- prisoner may be dig-.
charged without danger of his doing injury to him-

self or any other person, and the Local Government

may thereapon order him to be so discharged or fo

be detained in custody or to be transferred to
a public lunatic asylum. By Rection 475 the
Local Government . is authorised to deliver &

Ilunatic to the custody of a friend or a telation - o

willing to take care of him. In this -connection
you may also refer to the Tunacy Act (Act TV
of 1912), ' _ C
: _. - DRUNKENNESS.

It js a settled principle of law that v'oiu.uta.ry.

 drunkenness is no excuse. The Indjan Penal Code

lays down the law in Section 85, = .
. " Nothing is an offence which is done by a
person who at the time of doing it, is, by reason of

intoxication, incapable of knowing the nature

of the act, or that he is doing what is either wrong
or contrary to law, provided that the thing which
intoxicated him was administered without his
knowledge or against his will.”. - )

1

1f'a man chooses to get drunk, it is his own
voluntary act and he does so at his risk, = =

It is very different from in;s)anjt'y-__wh.ich-;ié: a
disease for which the sufferer js not rTespongible.
The disease may bo brought about by carelessness
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- Intoxicationisa voluntary species of madness which

is in & party’s power to abstain from, and he must
answer for it. If, however, the drunkenness is

- involuntary, as when a man is forced to drink or

when any intoxicant is administered to him

-without his knowledge, any criminal act he may

commit will be judged with reference to his mental

condition at the time the act was committed.

- Buch & cage is exactly on the same footing as

unsoundness of mind. The words used in Sec-

tions ‘84 and 85 are identical and all the consi- -

derations_that arise in case of insanity also arise
in cases of involuntary drunkenness.

" There is no disputé as:to any of these pro-

positions. It was at ome time supposed that

~ drunkenness not only does not excuse an offence,

but on the other hand aggravates it. Sir .
Coke tells us : “ As for a drinkard who is volun-
tarvus demon, he hath, as has been said, no

prix%ileges-théreby, but what hurt orill-so ever he

doth, his drunkenness’ doth aggravate it.” It
was probably this remark which induced a learned

Judge in this country-to tell the Jury that “ dranken- _

ness'in the eye of law makes an offence the more
heinous.” With reference to this remark Mac-
pherson and Anslie JJ. observed :—“ There is no
authority for such a.proposition, and all that the

follmﬁary
Drunkenn,

Judge should have said was that drunkenness

is no excuse, and that an act, which, if com-

mitted by a ‘sober’ man, is an offence, is equally. |

an offence, if committed by ong¢ when ‘drunk, if

the intoxication was voluhtarily_'caused.?’_ Q. v.

Zoolfikar, 16 W. R. Cr. 36). , Where, however,

il e e e e e e

. - .
o 3 e e A T e

D

—no excuse, -
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and affects the mind such disease. is looked npon
a8 insanity pra tanto. One of the grounds urged by:
some Kuropean text-writérs in support of the law
lzid-down in Section 85, Indian Penal: Code, . ia
that few violent: cfimes would probably be at-
tempted withotit resorting to Liquor, both: as &
stimulant and as. s shield. This argument may
tiot apply with equal force to India, - . .

- In England and i America there is an impor-
tant exception to the géneral doctrine that

* voluntary drunkenness does not.excuse an offence,

and the excéption in the Janguage of Sir fJame};
Stephen is stated thus :—“If the existence of a

specific intention is essential to the commisgion - -
of ‘& erime, the. fact that an ofiender was drunk,

when ke did the act, which, if coupled with. thaf
intention, would constitute such ermme, should. be

Wken into acoount by the Jury- in -deciding. |

whether he had that mtention,” N .
The following cases will illustrate the rule of

law quoted above. "In an indictment for inflicting -

bodily injury dangerous to life with intent to mur- .
der, where it appeared that the prisoners were
both very drunk at the. time, Patterson J. told

the' Jury that “ “ although - drunkeoness is ng |
excuse for any ciime whatever, yet it isoften
of very great importance in cases where it is

3 question of  infention, ' A person may: be ‘so-

dfunk as to be utterly unable t6' form any inten-

tion at all and yet he may he guilty of very-

great violence.” (Rez v. Cruse, 8 C.-&-P.

941, 546). : In an; indictment for ‘attempting so

commit su_icide 'ip*"a_.pyeare& that the Brisaner had
Shrown borself intoa woll. 1t being-piryved thata "

. 18.*6]- e
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the time the prisoner was sb drunk as not to.knox.av
what she was about, Jervis C.J. said : = If the pri-

- gomer was. so drunk as not to know what,she was’

about, how can-yousay that she intended to des'-
troy. herselt 27 (R. v. Moore, 3 C. & K. 319),

Again, where a person was indicted for shooting

with. intent to murder, and it was shewn _thafi hé'_-
was infoxicated shortly bafore he fited the shot,
it was held that the charge could not. be sustained.;
- ‘Whete the ‘prisoner had stabbed a .person,- .an(zl_. '
it was proved that he was drank st the' time,
Alderson B. said, with régard to the intentien;
¢+ drunkenness may. perhaps he ddverted to a’c_co,n_lﬁ
ing.to. i:he 'p.a'tui'_e,.’of the instrument used.. : ?f &
man uses a stick, you would not infer mp.hemug
‘intent so strongly against bim, if drunk when he

made, . ntemperafe use of - it. But _Whe_zi— 'Y
dahgerous instrument is used,, V!Thlt_?h',clf_ used, must
produce grievons bodily harm, d_runklenn_essf can
have no effect on the consideration of the malicious

' i‘rhtent.of.-thé-j)arty-f-’_ (R. v. Meakn, T C &P

"o alio. drlemons would be.taken. o
é(-)nsidera:tion in.a case where the Cnmg 1s . abbrl-
huted to. provocation -or bong fide. mistake, but
ot so_ if there is a previous determination to
T cas wher & . yosnditd o wioring
 counterfeit cpin; an offence which requites specific

intent to cheat, the drunkenness at the time of the
oﬁencé.was taken into consideration, is there was .

1o ground to suppose. that he knew the money to
be counterfeis.. (Pigzw_a v. .fsm.ze_,, .15

/ Y

L
LI .
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Drunkenness may be a defence to perjury also,

but not if the false oath was intelligently taken.

(People v. Willey, 2 Patk C. R. 19, 1855).

While the above illustrations will suﬂiclenﬂy'

elucidate the law as accepted in England and

America, it seems to me more than doubtful -‘
if, having regard to the terms of Section 86,

Il}dian Penal Code, the law in India is not
different from what is laid down in those cases.
The wording of the section is somewhat pecu-

liar. It begins by laying down the law without

reference to cases in which knowledge or intent is
a necessary ingredient of the offence, but in the

second. part it speaks of knowledge only and omits

any Izeferenc.e to intent. Assuming that the omis-
3101.1 1f~3 intfmtional, the only explanation for such
on.:ussmn 18 that given by Mr. Mayne, viz., that
m, the majority of cases the question of intention
is merely the question of knowledge.” The effect
of the sect_lon seems to be that the same know-
ledge will be attributed to a man in a state of
voluntary intoxication as to 2 man not so intoxi-
cated, but not necessarily the same intention,
It is said that & man must know the natural
- consequences of his act, and if he knows what
the consequences are likely to .be he must be held

to have intended them. This inference from

knowledge to intention would not arise when a
-man is drunk. In each case it will be for the
Jury, after having attributed the knowledge, to

a'..sk whether, having regard to the mental condi-
tion of the prisoner, the general inference carn

reasonfsbl_y be drawn. If this is a correct. inter- -
' f Ithe\'_'___mhon, m the O&se of the ¢ \
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attempted suicide as in the illustration already

-quoted, the law will attribute to the offender, who

threw himself into a well, the knowledge that
such act was likely to cause death, but will not
necessatily also attribute to such a person the
intention which ordinarily follows from the know-
ledge. Where intention and not knowledge is the
gravamen of an offence and intention is to be
affirmatively established by evidence, what may be
sufficient proof of intention in other cases may not
be sufficient evidence to prove intention on the part
of a man who is drunk. I shall illustrate what
T have said with reference to Section 304, Indian
Penal Code. 4 under pmvocation strikes B on
the head with ‘a heavy  iron bar and thereby
causes his death.. The mere knowledge that the
act was likely to cause death without the inten-
tion to cause death brings the offence within .
the latter part of the section. But intention to
cause death aggravates the offence which falls

. under the first part of the section. In ordinary

cases the intention, in the absence of anything
to show the confrary, ‘will flow from the know-
ledge itself but not in the case of a man who is

drunk.
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Volenti non fit injuria is an old maxim of the’

Romdn Jurisprudencé. This principle, like all
ggneral principles ‘so’broadly laid down, is _su_bjeei;
to many exceptions and I propose in this lecture
to rexamine the principlé with the limitations
that have been imposed onit, "
. .-.A]though theoretically,evéry crime must involve
mjury te the body politic, an examination of ‘the

criminal law of every ecountty would show that

the la.igé'.‘.bt?{l;y.;pf .affences. are those which are
essentially private wrongs, though they may have

their reflex on the well-being of the society at

large. In such cases the harm to society consists

ing -from the harm caused to. the individual and
there can  be mno alarm from an ._a.ct- .d'oﬁe
to a person with his own consent. OOnEﬁiﬁg
ourselves to an examination of the -oﬁeﬁdes

under the Indian. Penal Code, we may say

broadly that offences against the human body
(Chapter XVI) and those against propélrty
gChapter XVII) are private wrongs or at any rate
in them the element of private injury in:e-

- dominates.

The question of consent justifying a criminal -

act?' does not a:l‘iSe I connection with offences
against the public. To these may be said to belong

offences enumerated in Chapters VI, VII,' VIIT

- IXX, XL XIL X0, XIV, and XV,
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There are certain other offerices which

- partake of the character of :both public and

private -offences and as to these you have to see
which is the more predominating element. I
shall therefore -deal principally with the two

‘main pri.vé’w offences already indicated, I mean

offences against the human body and fhose against
preperty. Broadly speaking there is no injury to
any right when the act of injury is’ itself consented
to by the owner of the right.  The underlying
principle is thus explained in a note on the draft
Code. ““It is by no means true that men always
judge rightly of their own-interest. -But it is true
that in the majority of cases they judge better of
‘their own interest than any, law-giver or any
tribunal which must - necessarily. prdpeed on'
general principlesand which cannot have Wit_hiri
its contemplation the ciroumstanges of- particular
cases and the tempers of particylar individuals.”
_ . Rights may be divided into two clasges, _.alieil«
able and inalienable. All offences against property

“are offences. against alienable rights and. if done

with the -consent_of the owner, is a complete
defence both' to civil and criminal actions.

Offences against . the - human ~body embodying -

the right to security of life and limb . stand

on 5 somewhat ' different footing. Upi;o a

certain stage the right is an alienable right, bus
hoyend that stage it is_inaliomable and no
amount of consentis of any availto i;hé,pe"ys;‘){i_ who
infringes that right. Every ‘man. has to live. It
is his duty tolive. Itis theright of the State that

he should live and be :j;s'e__ful to 13_he body pohtlcu%f

whigh-he is & unit. It is pnly the outlaw o the

Alienable
and inalien- -
able rights. =

=

PRt e e
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old days, whose life was a forfeit to the State.
That was an inhuman system but is happily gone,
never to come back again. The right to live is
therefore an inalienable right and no one can
agrge-to give it away. If a man -attempts to
kill himself he is.guilty of an attempt to commit
suicide (Section 309). .

~ Under the English law inalienability also ex-
tends to injuries which amount to mayhem,

Mayhem 'is akin to the grievous hurt of the

Indian Penal Code, though it does not cover
exactly the same ground. -According to Eﬁglish
law a ;nan ma)}; not maim himself nor' can he
consent to such an act from a friendl |
(Bez v. Wright, 1 East P. C. 306, Co. Lit.y12h;26:
People v. Olough, 17 Wend. 351, 352). - Aithougﬁ
there is nothing in the Indian Penal Code
to’ prevent a man from causing grievous hurt
to. himself in 8o far as others are concerned
this is also classed among. inalienable rights, Be’
yond these there are no further restrictions to &
man consenting to any injury to his body,
T!E.IIS extension of inalienability to mayhem 01:
grevous hurt of the Indian law is justified in
English law on the ground that it makes the |
person less fitted to fight for his country which
is a duty which everybody owes to the State. It
foIlc_:ws that consent is a good defence to all offences
Against property and to-all offences which do not
mvolve the causing of death or grievous hurt. . A
man cannot only not consent to the causing by -
another of his own death, but he cannet also
consent- to his eyes being blix_zded or kis legs

_ to be smputated or other offences of the same
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" kind which are included in the definition of grievous
“hurt (Section 320). Mayhem by its very definition

was strictly confined to such deprivation of thelimbs
as Tendered the man unfit for fighting. Grievous
hurt of the Indian Penal Code goes beyond that ahd
I cannot say thatit doessowisely. A more restrict-
ed definition of grievous hurt might havebeen wiser.
In English law the ‘dislocation of the front tooth
amounted o mayhem but not of the others. Thiswas
perhaps on military considerations as in old days
walls hiad to be scaled by meany of ropes in which

the front teeth were useful. Inmodern warfare the

teeth are of little use. In some cases this is justi-,
fied on the ground that the loss. of the front teeth
weakens a man as he cannot eat meat without

them. Similarly T doubt that there wasany neces-

sity of bringing within the meaning of grievous hurt
‘the destruction of a finger, for instance, or the per-
manent disfigiration of the head or face. Under the

- English law the cutting off of the nose is not may-
hem. These might have beenr classed as minor -

offences to whick at any ate consent might have
been permitted to furnish a defence. -Macaulay in
his note on the draft Penal Code said rightly that
if Z chose to sell his teeth to a dentist and permitted
the dentist to pull them out the dentist ought not to
be puniehed for injuring his person, and yet under
the law as enacted such an act would amount to
" grievous hurt atid the dentist would be punished n
 spite of the consent. Common sense would suggest

a different view. The existence of the considera-

tion would be immaterial for the benefit spoken

of in Section 88 isnot pecuniary bensfit (Baboolun
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in'not giving effect to consent:to ‘the - causing of

mayhem or grievotis hurt of the more. serious type
except under exceptional citcumstances seems
obvious. Anylaw of-conscription might be render-
ed meﬂeomve, if 2 man could be alléwed ta.have
his Tegs amputated to “escape - ;joining thé-army.
'~ Sections 87, 88 and 89 of the Chapter.of General
Ihxceptmns in the Indian Penal Code deal with the

law of consent in eriminal ases, Consenb does

not justify causiig-of death or grievous: hart, .
‘As to :the first, the restnctlon s absolute . dmd
unconditional, except that by sﬁatutory provision
in some cases consent has the effect of reducing the
gravity of the offence. -For instance, the fifth ex-
ception to Section 300 provides that “culpable
homicide is not murder when -the person - whose
death is caused ‘being above the g2 of eighteen

years suffers death. oF takes the risk of death with
‘hig own consent:”  Seckion 314 furnishes another

example: of the: same kind. ~As to the. second. it
i Yemoved: under certain cnndltmns The  law
does not - recognise. that- death,: though it may
be a “relief ‘in . - many . cages, c;m be: under any
clrcumstances & benefit to a man, A'man suffer-
ing from extreme or unbearable torture or pain
zmay prefer death to. his suﬁenng and may implore
' arhu:n he will be heldgmlty, thongh u.nder excep’tlon
4o Section. 300 the offence. will be reduc-ed from -
smuzder. to cu]pable LlﬂIlllB}de ‘not. ammmtmg to
-urder. - I should like-before: proceedmg fB:ﬂJ,‘l
40 ‘explain_to you that Sectaona 87, 88 and, 89 d,o' '
. Mot vofer ;to .. offences. against. . ,pmpm@p Th@

| reasen *““‘3’8‘?‘*‘ oo Torpgenisensol thoge
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offences excludes the existence of a.cohsent. : This

" an clement which enters into the . definition. of all

such offences that there should be intention.. to
couse wronghul: loss to ene or. wrongful gain to
another. There'is no wrongful loss ot wrongful
gain wher the: sch i’ assented 0 .by the _.owner
of the property himself, and even where instead of
the word * dishonestly, the word.  fraudnlently ’

is' used to "denote  the mens red. of an_offence
the same result folows, . Thave already explained
to you. that fraud implies besides deceptign, an

injury. Therefore . want of- consent is "implied

i all offences: “against property; : and.. apars
from.- this " such - effences . against property a8
involve extortion o1 theft in all its a.ggra.vated
forms, necessanly exclude - consent, .. because
extortion is inconsistent with. consent, and theft
by its definition’ involves removal of propsrty
without the consent of the person In possassmn,
Eeetwnﬂ 87, 83 and 89, in speaking of- T harm

done to another, refer apparently to bodlly harm

and not ‘to ‘injury’ o its wider sénge. The

operation of consent ‘mentioned I those sections

thus relate to offences against human body with

the restrickion provided by Section 91."

. 1 ghall now progeed: to diseuss the. provmons of

Sections 87,88 and 89. Section 87 gaveslmmumty

bo-a person who causes harm 0 another who takes

the risk-of-itor gives consent to it; provided the act
. is not knowa: 4o b likely to eatisedeath or grievous

Hece. 87, 88
and 89, -
1.P.C.,
explained.

hurt:  The next sectioff extends the operation of. ‘

consentto all dfences. shert,_of eansing death

intehtionally; proyided: the.agt i%: done Jor the bene- |
ﬁtnﬁ&ﬁﬁaﬂﬁof}whohﬁﬁ me}l TR nt The }
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words in italics mark the majn distinction between

Sections 87 and 88. An agreement for fencing as ‘

an amusement comes under the former, whereas
a surgical operation performed for the benefit of &
person with his consent falls within the latter
section. There is also this difference between
Sections87and 88. The mere likelihood of causing
death does not exclude the operation of consent
to acts falling within Section 88, but it is enough
that there was no intention to cause.death. Sec-

tion 89 extends the.provisions of Section 88 to

cases of infants under 12 years of age and to persons
of unsound mind when consent is given by their
guardians, with these. following restrictions.. If
an act is likely to cause death or grievous hurt
consent of the guardian would not justify it when
done for any purpose other than the prevention

of death or grievous hurt or the .curing of any
grievous disease,

At the rizsk of repetition I would state the

positiou to be this— _

(@) A man may not consent to an wnientional
causing of death under any ciroum-
stances, -

(6) Hemay not consent to intentional causing
of grievous hurt or to any act likely to
cause death unless the ach is for his

~ benefit. Insuch a case the law does not

stop to consider the extent of the benefit
to be derived from the act.

(c) If he is the guardian ofa minorhe may not

consent to an act intended to cause death
or which is an attempt to cause death
o under any oircumstances.” He may not
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also consent to an act likely to cause
death or intended to cause grievous hurt

or which is an attempt to cause grievous
hurt even for the benefit of the minor,
unless the benefit be to the extent men-
tioned in the section, #iz., the pre'ventfon

of death or grievous hurt or the curing
of any grievous disease or infirmity. .

(d) Where the consent of 2 guardian is 1nsufﬁ--
cient to justify an act it is also insuffici-

ent to justify the abetment of suchanact.

It would seem that in the case of an adult

person there is no restriction to conseqt to a.ctg,
‘whatever their nature, if they only amount to at-

tempts or abetments, and the restriction regarding
attempts or abetments only apply to consent by
lans. :

gu;;i;ner to a ppreciate the effect of the provisiops
of the Code relating to consent it is necessary to ex-
plain to you what consent means andwh‘at are the:,
general limitations to its applicability., ‘Consent

is not defined in the Code but you all understsfnd
its meaning, and I do not think the legal meaning
of that expression iz materially different from its

- meaning as used in ordinary language. To consent

is to agree to a thing being done: Inlaw it Is an
agreement to the invasion of a right aI.:pertammg
to the. person so agreeing. Story. explt.uns co'nsent
to be an act of reason accompanied with delibera-
tiﬁn of mind, weighing, as in a balance, the goo.d
and evil on each side. The explan,atiqy makes it
olear that consent 1s a positive operation of the
mind and is therefore distinguishable from mere

Consaglt
explained.

submission, . want . of dissent -or acquie _ :
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although' thesé may be in proper cases very strong
evidence of a consent. S

" There . is a difference,” said .éoleridge J. in
B.v. Day (9 C. & P. 722),- “ between ¢ongent and
submigsion ; every consent involves a submission ;
but it by no means follows that a mere submission
mvolves consent ; it would be teo much. to say that

an adult submitting quietly to an outrage was not -

consentirig ; on the other hand, the mere submission
of & child whesi in the power of 5 strong man and
most probably- acted upon by fear, can by no
means be -taken to .be such a consent as would

 justify the prisoner in the point.of law.’ _
' Consent is also distinct from mere ‘approbation. .

Subsequent approval does not supply. the place of
congent, - - .. . o : _

Ii-] ‘R. AL Flatte?':@; (2 Q. B. D, 410) -it._j_.Wa{:.“' :il{%ﬁ
argded that submission was equivalent to consent,
but.the plea was overruled, It wag held in R, v,

Nichol (R.-& R. 130) that if a master take indecent

liberties with a female scholar without her congent, - -

a_gommon assault. . L
 Beotion 90 of th Tndian Pensl Code oxplains

what legal consent isand that controls the meaning
of consent referred to in the three previous sectiﬁﬁs
as well as of consent which expressly. or im—pl-iedlj;
entersinto the definition of offences under the Code.
-Ehe section. provides: as follows :(—A - consent
is not such a consent; as is intended by any section
of this Code, if the consent js given by & person
under fear of injury, or under a _miseoncef;ﬁ;m -of
fact,; and- if the person doing the aot kno¥ws, or lias
reasor: to believe, that the consent was Biven in

though she does not resist; he may be convicted of
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eonsequence of such “fear or misconception ; or if -
the consentis given by a person who, from unsound-
ness of mind or intoxication, is unable to. under-
stand the nature and consequence of that to which
he - gives. his consent; or uhless the _contrary
appears from the context, if the consentis given by
a person who is under twelve years of age.. -

The rest of this. lecture would  be practically
confined to an elucidation of the provisions of this
section, 1 can deal with the matter only briefly,
but if you desire to study the subject more fully
T would refer you to Mr, Hukm Chand’s exhaus-
tive treatment of the subject in his book on the
Law of Consent which is a master-piece of research
and study. B T

You will notice that the language used in Sec-
tion 9€ is not the usual language in which  the)aw
regarding consent is dealt with in eonnection with

Consent

Clivil anc

Criminal
oasey dis
guished,

laws relating to civil injuries,. - For instance, frea -~

congent is the word used in the Indian Contract Act
ag an essential elementin all contracts (Section 10),
and this is explained as meaning consent not
caused by— - S e
=~ (1) coercion, as defined in Section 15, or " -
Q) undue influence, as defined in Section 16; er
" {8) fraud, ag defined in Section 17, or _
" (4) misrepresentation, as defined in Sectiont'ls,
o or S .
" () mistake subject to the provisions of Seetions
20,21and 22, - .-
. In érimig'&‘ﬂ Taw it has a less restricted meaning.
The word free consent is advisedly avoided. *TFear
‘of injﬁry > used in Section 90 of the Code would

C;msent
under fe
of injur

‘vitiate a gonsent. These words would include most -



Misconcep-

tion of fact.
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cases of coercion as explamed in Section 15 of the
Indian Contract Act, but consent would not be
vitiated by undueinfluence for instance, nor by all
kinds of fraud, misrepresentation or mistake,
Some of these would, no doubt, be included in the
words ‘ misconception of fact * but notall. But if
there is. misconception of fact and the offender
knows or has reason to believe that consent was
given by reason of such misconception, the consent
has no value. To explain more fully what I mean ;
suppose a man takes undue liberties with a woman
“having obtained her consent by a promise to pay
money which he never intended to fulfl. The
congent was obtained by fraud, but none the less.
it 18 consent. The misconeeption of fact used in

. the section refers to misconception regarding the

true nature of the act or regarding the effect
or consequences of the acts.

As regards the degree of szconceptlon which -
would invalidate a consent, the practical test that

a Jury may be asked to apply is this :—Would the
consent have been given had the misconception
not existed ¢ In Sukaroo Kobiraj v. The Empress
(14 Cal. 566) the accused, a Kaviraj by profession,
was convicted under Section 304A for having
caused the death of a patient by operating on
him for internal piles by cutting them -out with
an ordinary knife. It was held that the prisoner
being admittedly uneducated in matters ' of

~ surgery cannot be said to have acted in good
. faith and that the consent was of no avail in the

absence of anything to show that the deceased
knew the risk he was running in conaentmg to
the operation, . _
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. biﬂicﬂty has arisen in dealing with case of con-
sent obtained by fraud or misrepresentation or by

- suppression of material facts. In R. v. Flattery

(2 Q. B. D. 410) in which under the protext of
performing a surgical operation prisoner had
carnal conneetion with the prosecutrix, she sub-
mitting to what was done under the belief that he
was treating her medically, the prisoner was held

regarding the nature of the act. Mellor J. pointed
out that submission. was not to carnal connection,
but to something else and quoted with approval
the words of Wilde C.J. in R. v. Case. ““ 8he
consented to one thing, he did another materially

- different, in which she had been prevented by his

fraud from exercising her judgment and will.” In

an earlier case, R.'v. Barrow (L. R.1C. C.156),

Congent
under
conoept:

- guilty. In this case there was misconception

a somewbat different view was taken and the .

Iearned Judges felt doubtful as to the correctness
of that decision. _
When, however, consent was obtained to a

Frand,

precise act complained of, though such consent was

fraudulently obtained it was held that-consent so
obtained was a sufficient defence to a charge of

- rape. A woman about 42 years old consented to

an act of sexual connection under the belief that

- the prisoner was a doctor and was making a medi-

cal examnation of her. Ridley J. adopted the
opinion expressed in Stephen’s Digest of Criminal
Law that rape is overcoming a woman by force,
and that, if a2 woman gives conscious permission
to the act of connection, the act does not amount
to rape, though such permission may have been

B

obtsined by fraud, and although the woman may -
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" not have been aware of tha nature of the aci}—-R V.

- of death or of hurt or when consent is given under

neod not be 80 graat as i inszstéd oR i ‘Gnhmﬁﬂ

' Shay (19 Cox 76).

- InRBR.v. Bennett (4 F. & 7. 1105) 1t was lald:

down that an indeent assault is within the rule
that fraud vitiateés consent, and that a. person
suffering from a foul diseasé who'induced a girl
ignorant of his condition to donsent to a connestion
with him might be convicted of an indecent assault.
Here there was misconception regarding the effect
of the act. Thete are numerous cases of rape in
which -the effect of fraud on comsent has been
considered ; but’in judging of the effect of these

cases you will, bear in’ niind that cases of rape
stand apart from.the rest. - Under the definition,

consent is an answer to the charge, except where
it has'been obtained by putting the woman in fear

the belief that the man having connection with

- her, was her husband, or when the party consent-

ing is under t welve years of age. It 'will thus be

.+ seen that mere fraud will not vitiate consent in a

charge of rape by the mere operationef the words of
the definition. But notwithstanding the definition
Section 90 so fir as it is not inconsistent with the
definition will, I suppose, operate. With reference
to offerices in which consent is not expressty, limited

as in:rape, misconception such as is referred to

in thie Engligh cases which 1 have cited; wouhi be
sufficient to invalidate & consent. ,
- Inow proceed to consider the effect of Imsound-
ness of mind on consent. There is in this mabter
a great .diflerénce between Civil and .Criminal
law. In a Ciwil odse the dagree of wnsomndness

J o
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cases, The language of the section shows that

to vitiate a consent by a person of unsound mind

the degree of unsoundness must be the same as
would furnish a defence to a criminal charge on the
ground of msanity.

It has been held in cases of rape that if the
connection was with a woman of weak intellect,
incapable of distinguishing right from wrong, and
the Jury found that she was incapable of giving

. congent, or of exercising any judgment upon the
‘matter, and that (though she made no resistance)

the defendant had carnal knowledge of her by force,
and -without her comsent, that is a rape. R. v.
Fletcher (1859), Bell, 63 ;28 L. J. (M. (") 85 ; 8 Cox,
131. Tt was, however, afterwards held that the
mere fact of connection with an idiot girl who
was capable of recognizing and describing the
prisoner, and who was a fully developed woman,
who, notwithstanding her imbecile condition,
might have strong animal instincts, is not suffi-
cient evidence of rape to be left to a Jury. (@. v.
Barratt, 2 C. C. R. 81; R. v. Fletcher (1866), L. R.
1 C. C. R. 39 explained and distinguished.)

In England the law is now settled and by 48
and 49 Viet.,, s. 5, subs. 2, connection, or an
attempt to have connection, with ““ any female
idiot or imbecile woman or girl, under citcum-

stances which do not amount to rape, but which

prove that the offender knew at the time of the
commission of the offence that this woman or girl
was an idiot or imbecile,” is a misdemeanor
punishable with two years’ imprisonment.
Consent given can always be revoked but be-
fore the act consented to has commenced. A -

RBVO("&

of conge
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surgeon, for instance, after he has begun a
surgical operation, need not stop because the
patient asks him to desist. The right to revoke
& congent is not affected by the fact that consent
was given for a consideration. Consent to an act
necessarily includes consent to all its natural
conseguences.

Section 91 lays down that the exception in
Sections 87, 88 and 89 does not extend to acts
which are offences independently of any harm
which they may cause or be intended to cause or
be known to be likely to cause to the person giving
the consent or on whose behalf the consent is

given. The principle is clear, consent may wipe'

off an injury to the person consenting, but if
the gravemen of the offence is not the injury
to the consenting party but something else,
the consent can have no effect on the offence.
You may refer to illustration appended to the
section. The causing of a miscarriage is not an
mjury to the woman alone. The child a ventre
5@ mere 15 clothed with legal rights for certain
purposes and the causing of a miscarriage is
an offence against the life of the child. The
mother’s consent therefore would not avail.
Similarly as I have pointed out in the beginning
of this lecture, most public offences are also
offences against individuals, they being a part
of the general public. In such offences the
consent of the individual is of no avail.
Unnatural offences, offence of bigamy may be
cited as examples. It is needless to repeat that
where an offence is purely a public offence no
question of gongent arises, There are various

CONSENT—COMPULSION—TRIFLES. 339

offences which are classed as offénces against the

‘public in one country, but are not so classed in

another. For instance, incest 1s by itself no
offence in India, but it is so in England by
Statute. So that an incestuous connection with
consent is no offence in India but would be an
offence in England notwithstanding any consent.

There may be cases where it is not possible to
get the consent of a person to an act intended for
his benefit, but the circumstances are such where
it can be inferred that if the man could he would
have consented. Take, for instance, the case of a
person who has met with an accident and is taken
to hospital in an unconscious state. He cannot
give consent toa very necessary surgical operation,
but the consent may be assumed.

Section 92 accordingly provides that where a

harm is caused in good faith to a person without.

that person’s consent, where circumstances are
such that it is impossible for that person to signify
consent,orif that person is incapable of giving con-
sent (being an infant or a lunatic), and if there
is no guardian or other person from whom consent
can be obtained in proper time, any harm caused
to such a person for his benefit iz justified under
certain conditions. which are the same as those
applying under Section 89 to a person who acts
with the consent of a guardian of a minor or
lunatic with this slight difference, that under this
section even the causing of simple hurt is prohibited
for any purpose other than the prevention of death

Implied
congont,

Section
IPC.,e
plained.

or hurt. I am not sure that an express condition

to this effect was necessary. The expected benefit

must in all such cases outweigh the harm to be
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inflicted, otherwise thereisnobenefitto the suffere
by such an get. o

. Section 93 presents no difficulty. 1t lays dow
that no communication made in good faith is 5
offénce by reason of any harm to the person t

whom it is made if itis made for the benefit of tha .

person, Theillustration makes the meaning clear

A surgeon in good faith communicates to a patient
his opinion that he cannot live. The patient dies
in consequence of the shock. The surgeon hag

committed no offence, though he knew it to
be likely that the communication might cauge
the patient’s death. He might have though
It necessary to warn the patient that his end

Was near, so that he might make his will, for
nstance.

CoMPULsTON,

Thave told you in the beginnin g of these lectures
that a voluntary act is necessary to constitute
a crime. An mvoluntary act is no offence, Buy
this is subject to important limitations, The
voluntary nature of an set may be affected ejther
by the act being done under threst of injury or
other kind of mental compulsicn or under actugl
physical compulsion in which case the man actg
without a will and is nothing more than an instry-
ment in the hands of others. ““ An act done
by me against my will is not my act,” is a well-
known maxim of law. But where an act is
hot voluntary, not because another uses his
limbs for the commission of a crime and the man s
used is a mere passive instrument, but because of
Mental compulsion, the doctrine has to be applied
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within certain limits. Toillustrate What' I meal'l——l-
A catches hold of B and takes pos?essmn f’f al

the money in his pocket, and says I would ?{ot
return you the money unless you pick the po};: ek
of C.’ B picks the pocket of C in order t? get af]
his money. Here undoub.tedly there is men -si

compulsion, but not the kind of mental coml_m;
sion which the law considers to be a .sufﬁclenl
excuse fora crime. Section 94 of the.Indlan Pena

Code deals with cases of compulsion. Shortly
the effect of the section is that no amount of cont-
pulsion, by which is meant mental. ct?m.pulsmn,
i.e., compulsion. arising out of threat of injury ca];
under any circumstances excuse the causing ‘o

death or the causing of any offence ag.a,lnst th:
State punishable with death. To this e)l(tep

the restriction is absoluie. The law says 12
effect “ if you have a choice between your clileat

and the death of another person, you must ¢ oose
the former.” No amount of mental compu]su:;lel,
no pressure of necessity, however great, can a2173r
the situation. In Rex v. Dudley (14 Q. B. D. : )
a number of persons founa themselves at sea in a

~ boat without provisions te support life and after

passing seven days without food and five days
without water, the youngest of them a poor boy
was chosen, He was killed and the SULViVOLs attfa
the flesh of the boy. They were held -gmlty od
murder. This is an extreme case but is a gol(;

illustration of the principle. -As Was,obsc?rved h.)r
Lord Coleridge who tried the case—- I.n t :;
case. the weaakest, the youngest, the mostl lln'l'eslllt? -
ing was chosen. Was it more necessary fo kill m:
than one of the grown men? The answer mus

Menta)
compulsion
and neces-
sity, Rear v
Dydley.
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be ‘No’ It is not suggested that in this
particular case the deeds were devilish ; but it
s quite plain that such g principle onie admitted
might be made the legal cloak for unbridled
Passion and atrocious crime. There is no safe
path for Judges to tread, but to ascertsin the
law to the best of thejr ability and declare it ac-
cording to their judgment ; and, if in any case the
law appears to be too severe on individuals, to
leave it to the Sovere; gn to exercise the prerogative
of mercy which - the Constitution has entrusted
to the hands fittest to dispense it.” The law
enunciated in this case is the law that is laid down
i the Indian Penal Code. But any other offence
short of murder and offences againgt the State
punishable with death, will be excused, if the
threat under which the act 13 committed is one
which reasonably causes the apprehension of
instant death, provided, however, * the person
doing the act did not. of his own accord or from a
reasonable apprehension of harm to himself short
of instant death, place himself in the sitnation by
which he became the subject of such constraint,*’
From the language of the section and the ex-
planations given it appears that compulsion arising
from mere Decessity js not meant to be mcluded,
A man on the point of death by starvation may
not plead his bevessity as an excuse for theft,
The Indian cases on the applicability of this
section are very fow. Ip a case of perjury (10

W. R. 81) the defence of torture by the police for

the purpose of falsely incriminat-ing a certain person
for murder wasg rejec

ted, becanse * the accused
were under no compulsion o make the statements
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which they did and which Would have th:a’ effect
of sending an innocent man to the gapows.

In Maganlal’s case (14 Bom. 115) it was held
that “ the witnesses, who in order. to avoid pecu-
niary mjury or personal molestation had offered
or given bribes to a public servant were 'a.bet?;ors
of the offence of taking an illegal gratification,
and their evidence should be treated as that of
accomplices.”” In Dewji Govindji (20 Bo¥n. .215)_
it was held that ‘¢ a policeman is no more justified
In torturing a man to death, simply lfecause he
had been ordered to do so by bis superior, than a
robber can jﬁstify bis act on the plea that he had
to obey his fellow confederates.”” It follows
therefore that the principle established by the
Indian cases is that * no man from a fear c-)f con;
sequences to himself short of apprehenm?n- o
immediate death arising from threat of injury
hag a right to make himself a party to c.omn'uttmg
mischtef on mankind.” (See also Killykyatara
(1912}, M, W_ N, 1108, 19 1. C_.. 207).

“ Necessity knows no law ” is & Very common
saying. The doctrine of coml-)u].smn may in s]c:me
cages be the doetrine of necessity only. Butt erq;
are various degrees of necessity and the C:legree 0
necessity that may on principle be Is-aco.:gmsed: as a
valid excuse for crimes of all descl.'lp.tloys, i8 f;he
necessity to save one’s life when it Is in *amw;egzzite
danger, but as T have said the Indian Pena 1e
does not recognise necessity as a source of gompul-

E;mlni:-.ha.s been‘said that what is unavoidable should
not be an offence. The prineciple is right but th'e
whole ‘question is what is avoidable and what is
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flot. .Like ““Irresigtible impulse,” in cages of
msamty, unavoidable necessity is often used to
denote not the necessity that could not be avoided
bt merely the hecessity that was not aveided
' The English law on the subject of compuision
Is-dealt with in Arts. 32 and 33 of Stephen’s Digest
It would appear that under the English Jaw noé
only the apprehension of imn.ediate death, but
also the apprehension of immediate grievous ,hurt
SaVes a person from punishment. Art. 33 deals
vsnth a different clags of compulsion, viz., compul-
ston, the result of Imperious necessi ty. ’l:he learn-
ed a,u-thor strongly criticises the judgment of Lord
Coleridge in R. v. Dudley, to which T have alrea(iy
referred. He is not Prepared to accept as correct
t‘ha,t 4Ly case can Impose on a man 3 duty not to
live, but to die and he thinks that the learned J udge
based a legal principle upon a questionable mora]
and theological foundation. He can discover no
pr11.1c1ple in the judgment, which depends entirely
on 1ts peculiar fact. The boy was deliberately put
to death with a knife in order that the body might
be used as food, The learned author gives three
examples to which it would be manifestly unjust
to apply the law ag laid down by Lord Coleridge.
(1) Two shipwrecked men find themselves on a
plank whick can only support one of them,
'I'hg stronger man pushes away the other,
Here the successful man does no direct, bodily
hurt to the other. He loaves him the
chance of getting another plank. (2) Several
Ten are roped together on the Alps. They slip
and the weight of the whole party is thrown on
one, who cuts the rope in order to save himself.
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Here the question is not that whether some shall
die but whether ohe ghall live. (3) The captain

“of a ship runs down a boat, as the ¢nly means of

avoiding shipwreck. A surgeon kills a child in
the act of hirth, as the only way to save the mother.
A boat being too full of passengers to float some
are thrown overboard. Such cases,says the learned
author, are best decided as they arise. The last
case is not important as it is fully met by the pro-
visions of Section 81 of the Indian Penal Code, and
although when a person is placed in circumstances
such as are referred to in illustrations (1) and (2)
the threat of low will not operate to prevent a crime
and on principle, itis useless to multiply the num-
ber of offences unnecessarily, but yet sometimes itis
not useless even in matters of legal obligation to in-
siston a highideal, thovigh not likely to be attained.
In illugtration (1)suppose the man found himself in
the same plank with a little girl who is helpless
and who cannot swim, can it be said on the face of
numerous examples of men who in cases of
shipwreck, have refused.to save their lives at the
expense ¢f women and children, that the ideal is
too high even for the noblest of the human race ¢

There will be no doubt in cases like these the
clemency of the sovereign would be exercised to
prevent any real hardship.

Besides, as the learned author himgelf recognises,
the case of Dudley is different from the three cases,
he brings forward as examples. In the first two
cases there is no intention to kill but to save one-
gelf at the risk of others, and the criticism is only

directed against the very general terms in which
the law was enunciated. If the statement of law .
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in Art. 38 of the Digest is ccrrect the law in

KEngland, recognising the validity of necessity ag
& source of compulsion, is opn a footing more
fa.vourable to the accused than the Indian lsw.
There are also other points in regard to which the
English law is Jesg stringent. Yoq mMay notice that
an offence under Section 121 (waging war) is one of
the offences against the State for which death g
the penalty, and therefore 2 persop guilty of an
offence under that section cannot plead compu]-
sion as a defence under the Indian Penal Code
under any ¢ircumstances: Whereas under the
English law such 5 defence is available, R v
Macnaghten (18 St. Te. 391),

Another point, of difference which T may netice
13 that English Jaw Proceeds on the assumption

that o femme covers ig completely under the in..

fluence of her husband, and if she does' anything
m his presence she must be held to st under such
compulsion as to save her from any Lability for
crimes committed by her. Tndian women are
treated ag being under no sucgh compulsion, and [
am not sorry that this js 80.  But even undey
the English law the iImnumity does not extend to
cases of extreme gravity, such as murder ang
treason. The ingulay habits of the English people
Where every man’s house is said to be his castle

ACTS causing SLIGHT HARM,

No reasonable man complains of mere trifles,
No man can pass through a crowded thoroughfare
without. treading on somebody’s toes or without
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' : ble
clashing against some body and no rea.sonaces
man would complain of snch small annoyances.

1 ine of
¢¢ De mawimis non cural lex” is an old doctri

Roman law. The provision is unnf'zcessaryl folll'
dinary men, but there are ecce_ntnc'peop e dﬁ_

zzer the world, and it is to _g'ua.rd ?gﬁnsto&zcii -

tricities that a formal provision of law

kind is needed.
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LECTURE X1
PosSESSION IN CrimMINaL Law,

In the last foupr lectures T have. dealt with the

provisions of the chapter of General Exceptions in

the Code except those which relate to the right of
private defence of person and property. The right
to defend property is the right to defend possession
of property and not the mere right to possession,
It is therefore necessary -before proceeding
further to explain to you what possession means.
Criminal Taw does not, as rule. concem itrelf

with complicated questions of title, though Civil

Law, being remedial in its nature, takes full account
of it, and attaches more Importance to title than
to possession. It is the policy of Criminal Law
to protect possession howsoever it may have
been obtained, except where it is obtained by an
act which constitutes an offence by itself, and
goes so far that it punishes even the rightful
owner if not in possession, who tries to obtain
possession by illegal means. The definition of
offences against property shows that the gist of
such offences is the deprivation of possession.

The justification for attaching so much Importance
to possession and so little to question of title is
the necessity for prompt action and for preventing
breaches of the peace.

Theoretica,lly, 1ti8 not the provinee of the Crimina]
Law to protect private rights as such. That is
function that is assigned fo the Qivil Courts,
but in cases of movable property possession often
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is the only evidence of title, and if the prom.pt Te-
medy obtainable in the Criminal Courts, is not

" extended to the protection of possession in such

cases, and such matters are left to the tardy pro-
cess of adjudication by Civil Courts, the res'ult
would often be the disappearance of the - thing
itself and of all evidence of title, thus leading to
general insecurity in the enjoyment of property '
and consequent alarm to society at large. It
is somewhat different with immovable property
which being of a permanent Gharact(::-r, has a long
history to support the title of the rightful owner.
Criminal Taw, therefore, provides to a greater ex-
tent for the protection of possessi‘on of movab.les
and even protects the mere might "oo possession
against dishonest conversion (Sections 4[}? faund
408). In cases of immovable property Cl:lrmn.a.l
Law attaches little importance to the mere right of
possesston which is left to the Civil Courts and pro-
tects possession only, and even that for the purpqse
of preventing in vast major.:lty of cases breaches
of the peace and to prevent insult, anftloyance and
intimidation to the person in possession, as such
acts ave from their very nature likely to le'ad to
disturbances of the public peace. Whereas in the
case of movable property the gist- of the offence
is the deprivation of possession, in t.he case of
immovable property the mere dfapn.vatlt?n of
possession or attempt at such deprivation is not
sufficient to cotistitute an offence. . )
The provisions of the Code relating to pos-
session of property fall into two clagses. First,
and by far the most important are those that |
are intended to punish, and thereby to prevent
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disturbances of pogsession. Then there are those
special cases in which it is not the object of the
law to protect possession, but punishment is
provided for being merely in possession of certain
things. Being in possession, is not an act, but a
mere legal status. T have already told you that
th'ls departure from the ordinary principle that a
crime must be an act or an omission, is justified
either as a matter of caution to prevent future
attempts or preparations to commit particular
offences of a serious character or to punish an
antecedent criminal act which possessibn in such
cases implies. To the first class belongs a very large
number of offences against property, such as theft,
.robbery, dacoity snd offences involving trespass on
immovable property. To the second class belong
cases of possession of instruments for counterfeit-
Ing coins (Section 235), Government stamps
(Section 236), trade marks (Section 485), Currency
notes (Section 489D)) and possession of counterfeit
~coins (Sections 242, 243, 252, 253}, of Government
stamps (Section 259), of false weights and measures
(Section 266), of obscene books (Section 293),
counterfeit seals (Section 473), false currency notes
{Section 489 C), etc. These and connected offences,
you will observe, occupy a large part of the Code.
There are also various special acts such as the Arms
Act, the Opium Act, the Excise Act which deal
with similar matters.

Offences relating to possession of immovable
property are not so numerous as those rela.ting.
to goods, and therefore, in Criminal Law more im-
portance attaches to the latter thar to the former,
though the order is Teversed when we come to civil
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law. The question of possession of immovable
property generally arises in connection with offences

~ relating to trespass on land (Section 441). It

arises though indirectly in connection with land
riots, the prevalence of which is a normal condi-
tion of life in Bengal, in which often the common
object charged is ‘to enforce possession of land.’
Tt also arises in conmection with the various pre-
‘ventive measures under the Criminal Procedure
Code regarding disputes concerning immovable
property, and in connection with questions of
restitution dealt’ with at the end of that
Code, - _

This enumeration is far from being exhaustive,
but is sufficient to indicate the importance of the
subject. Naturally this difference in the object of
the legislature in the two clagses of cases referred
$0 above leads to different considerations in fixing
upon the meaning to be attached to the word
‘ possession ’ for these two wholly divergent pur-
poses. The conditions necessary to constitute
possession in the two cases are therefore not
always the same. ' '

“* Possession ”’ is not defined in the Code. Any
definition, however carefully guarded, could not
possibly be exhaustive of the various phases of
the queéstion, and a definition that was incomplete
or arbittary would have been worse than
useless. In ninety-nine cases out of a hundred
-possession as understopd by the lawyer is not

Possession
not explain
od in the
Code.

different from possession as understood by the -

man in the ‘street. In the one case that may
present any difficulty, the question has o be con-
sidered in the light of commonsense and the
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req_ui_rement of justice. An artificial definition,
it may be apprehended, might have unnecessarily
confused the issue in the ninety-nine cases which
present no difficulty, and might have in the
one case of difficulty rendered the line harsh
and inlastic. ““We believe it to be impossible,”
say the Law Commissioners in their Report, “ to
mark with precision by any words, the eircum-
stances which constitute possession. It is easy
to put cases about which no doubt whatever exists,
and about which the language of the lawyeré
and of the multitude would be the same. It
will hardly be doubted, for example, that a gentle-

man’s watch lying on a table in his room, is in his-

possession, though itis notin his hand, and though
he may not know whether it is on his writing-table
oronhisdressing table. As little willit be doubted
that a watch which a gentlethan lost a year ago
on journey, and which he never heard of since, is
not in his possession. It will not be doubted that
when a person gives a dinner, his silver forks,
while in the hands of his guests, are still in his
possession, and it will be as little doubted that his
silver forks are not in his possession when he has
deposited them with a pawn-broker as a pledge.
But between these extreme cases lie many cases
n which it is difficult to pronounce with confidence,
either that property is or that it is not in a per-
son’s possession.” The Law Commissioners add
that they Jeave the question to the understanding
of mankind in general. but they do not for reasons
that are not convincing throw light on those
cases of doubt and difficulty which the intelligence
of the lavman is not sufficient to solve withont
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the aid of the lawyer. The ordinary man under-

stands actual physical possession, and he also has

some elementary idea of possession falling short
of actual physical control. He understands that
his watch in his pocket is in his possession, but
does he understand whether he is still in posses-
sion when he has dropped it into the Ganges ?
He understands that so long as his watch is in
the custody of his servant it is in his possession,
but does he understand who is in possession when

it is in the course of transit ¢ It is clear that the

law recognises not only de facto possession, but
also constructive or legal possession which latter
it is often difficult to distinguish from the mere
right to possession. _

The situation has been aggravated by the fact

~ that the word “ possession ” must be given different

meanings in different connections, otherwise grave
hardships and injustice would follow which could
not have been in the contemplation of the
legislature. .

To illustrate my meaning, 4 is and he knows he
is, in possession of the house which he is actually
occupying, but does he know that he is not i
possession of the same house even when he is ocou-
pying it if B had the possession the day before,
and A had gained access into the house by deceiv-

ing the servant in charge ? 1t has been held that

B has the right in such a case of turning 4 out
with force in defence ‘of .his so-called possession.
In these cases the real question is not whether
possession In the common acceptation of the term
is with A or B though we put in it that form,
but the real question is whether as a matter of

A4
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policy it is not desirable to ignore the wrongful
though actual possession of the trespasser, and

proceed on the footing that though the de facto -

possession of B was lost, by a legal fiction he still
continues in. possession and is entitled to defend it
by force. The question of policy was a question
f(',vr the legislature, but instead of expressly enun-
clating that policy which would have been the
more straightforward course they have left it to
those charged with the administration of justice

to give such an extended meaning to the term

" possession ’ as would make the law consonant
with justice and requirements of society, and yet
it is claimed that possession as used in the Code is
not different from possession as understood by the
man in the street. It is this policy of the legis-
lature that is responsible for the introduction of
the doctrine of constructive possession in criminal
law with all the difficulties and complexities at-
tendant on it. These difficulties counld have been
avoided if a fixed meaning had been assigned to
the word *“ possession,” :

The same difficulty arises in construing other
Acts of the legislature.

Take another case—4 has a ring in one of his
set.)ret drawers; even without his knowledge of its
existence, he is in possession, but if instead of a
ring it were a piece of contraband opium he could
not be held guilty of being in possession within
the meaning of the Opium Act without proof of
knowledge of its existence.

.Though ‘ possession ’ is not defined, we get a
glimpse of the underlying idea from the illus-
trations some of which are not always very
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illumining. Imay here observe parenthetically that
the scheme of explaining statutes by illustrations
was novel, and in the words of Sir Lawrence
Peel ‘“ many are useless, offering light in light
day ; some darken whilst they attempt to give
light ; some do not throw the light where the dark-
ness prevails ; some are ignes fatur to mislead ;
gome are trivial and bordering even on the ludi-

‘crous, and a very few are open to more serious

objections.” Most of these illustrations will be
found under the definition of theft in Section 378.
These may be checked by a reference to illustra-
tions to Sections 403 and 408. You may take
it that if a case is covered by the illustrations to
Section 403 or Section 405, in that case the
person against whom the offence is committed is
not in possession. Cases of criminal misappropria-
tion are those in which the person in possession has
lost his possession unintentionally or by an act of
removal not amounting to an offence and this is
followed by dishonest misappropriation or conver-
sion; and cases of criminal breach of trust are
those in which possession is intentionally delivered
to another who abuses the trust by similar misap-
propriation or conversion. In both the cases the
owner is not in possession, but if he were, the case
would be one of theft and not of criminal breach
of trust or of criminal misappropriation.

Tt is worthy of notice that although the defini-
tion of theft has*been explained by many illustra-
tions which throw light on the conception of the
possession of movable property under the Code, no
such illustrations are to be found under the defini-
tion of criminal trespass which would have thrown -
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light on the conception of possession of immovable -

property. The explanation may be found in the
relative unimportance of the question to which
I have already referred. The question of posses-
sion in regard to immovable property, though less
important, is however much more difficult and
complex than that regarding movable property.

Left unfettered by any rigid definition we are
free in the investigation of the question to consider
1t in, the light of common sense and try to avoid on
the one hand any Interpretation that would result
in the condonation of acts that ought to be punish-
ed, or would on the other hand bring within the
meshes of the criminal law acts the punishment of
which would shock the conscience of an ordinary
man. Having regard to the mebulous state of
the law it would be satisfactory to analyse our
ideas and formulate them, and then test them by
reference to concrete cases and in the-light of
judicial decisions. '

In Stephen’s Digest “possession” of movables
is thus explained :—“ A movable thing is said to
be in the possession of a person when he is so
situated with respect to it, that he has the power
to deal with it as owner to the exclusion of all
other persons, and whken the circumstances are such
that ke may be presumed fo intend fo do so in the
case of need.”” The qualifications mentioned in
the words which I have talicised may be open to
doubt, but to this I shall revert later. You will,
mn connection with this definition, bear in. mind
that the conception of possession of movables
upon which the Criminal Laws of England are
founded is materially different from that of the
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Indian Penal Code. Ome reason is, that larceny
under the English law is a more comprehensive
term than theft of the Indian Penal Code. Cases
falling within the definition of criminal misappro-
priation in the Code are within the definition
of larceny by an extension of the meaning of the
word ““possession ” and by Insisting on the con-
dition that possession in order to be legal must
also be rightful. This difference in the concep-
tion of possession between the English common
law and the Indian Penal Code will fully appear
from a study of a few typicial English decisions
on which are based some of Sir Fitzjames Stephen’s
illustrations, whereby he tries to elucidate the
meaning of possession as defined by him.

In a case in which a Bureau was delivered for
repairs to a carpenter the latter discovered money

in a secret drawer, the existence of which the’

owner was not aware and then converted 1t to
his own use; the question arose whether upon
the facts stated there was felonious taking. Lord
Fidon found the question so difficult that he did
not trust himself to say anything until he had
scen all the cases and consulted several of -the
Judges. Afterwards in delivering judgment the
Lord Chancellor observed:—* To constitute
felony there must of necessity be a felonious
taking. Breich of Trust will not do. But from

all the cases in Hawkins there is no doubt, this

Bureau being delivered. tq the Defendant for no
other purpose than repair, if he broke open any
part, which it was not necessary to touch for the
purpose of repair, but with an intention to take
and appropriate to his own use what he should find,

Lareeny and
Theft.
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that is a felonious taking within the principle‘ of

all the modern cases ; as not being warranted by

the purpose, for which it was delivered. 1If a

Pocket Book containing Bank Notes was left in

th.e Pocket of a Coat sent to be amended, and the
faﬂor took the Pocket Book, there is not the least
doubt, that is a Felony. 8o, if the Pocket Book
was left in a Hackney Coach, if ten people were
n the Coach in the course of the day, and the
Coachman did not kmow to which of them it
belonged, he aequires it by finding it certainly,
but not being trusted with it for the purpose of
~opening it; that is a Felony according to the
modern Cases. There is a vast number of other
Ca:ses. Those with whom I have conversed upon
this point, who are of very high authority, have
no doubt wpon it.” Cartwright v. Green (VIIT
Ves. 405). .

The same view was taken in Merry v. Green
(1841, 7 M. & W. 623) of which the facts were
B.horf;iy these: A person purchased, at a public
auction, a Bureau in which he afterwards dis-
covered In a secret drawer, a purse containing
money, which he appropriated to his own use.
At the time of the sale no person knew that the
.Bu.rt?au contained anything whatever: Tindal C.J.
In his summing up told the Jury that as the pro-
perty had been delivered to the plaintiff as the
p_ur.chaser, In his opinion there was no felonious
ts.l.kn%g, but on a rule obtained to set aside the ver-
dict it was held that if the buyer had express notice

that the Bureau alone, and not its contents, if any,

was sold to him ; or if he had no reason to believe
that anything more than the Bureau itself was
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sold, the abstraction of the money was a felonious

taking, and he was guilty of larceny in appro-

priating it to his own use. This was a case of

some doubt, but there was no doubt that solong as

the Burcan was in possession of the owner, he was

in possession of the purse although he was not

aware of its existence. The doubt which the

Lord Chief Justice felt was whether when the

Bureau was delivered to the purchaser such delivery -
had not the effect of putting the buyer in possession

of the purse also. Having regard to the defini-

tion of Criminal Misappropriation the question,

if it had arisen in India, would have been dealt
with differently. .

Baron Parke in delivering the judgment of the
Court said — ' .

“Tt was contended that there was a delivery of
the Secretary, and the money in it, to the plaintiff
as his own property, which gave him a lawiul
possession, and that his subsequent misappro-
priation did not constitute a felony. But it seems
to us, that though there was a delivery of the Sec-
retary, and a lawful property in it thereby vested
in the plaintifi there was no delivery as to give
a lawful possession of the purse and momney. The
vendor had no intention to deliver it, nor the
vendee to receive it; both were ingorant of its
existence : and when the plaintiff discovered that
there was a secret drawer containing the purse
and money, it was a simple case of finding, and the
law applicable to all cases of finding applies to
this. ‘ '

The old rule, that * if one lose his goods and
another find them though he convert them animo
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furandi to his own use, it is no larceny,” has
undt?rgone In more recent times some li’mita;;iom :
one 18, that if the finder knows who the owner kof,
the lost chatte] 18, or if, from any mark upon it
or the circumstances under which it is fourI:d the’
owner could be reasonably ascertained then, ﬁhe
fraudulent CONVEIsION, anime fumndfé: constitu-
tqteg a larceny. The learned Judge then quoted
with approval the decisjon of Lord Eldon to which
I .have already referred. This case also if it had
arisen under the Indian Penal Code would have
beer.t dealt with under Section 403, and on the
footing that the truc owner had lost his possession
In R v, ch"mpson (1862,1. & C. 225) a strangel;
had placed himself pear & lady who wanted to
purchase a ticket and was entrusted by her with
rflloney f_01: that purpose.  The prisoner received
the sove eign but instead of applying for a ticket
attempted to rup away. The learned Judges all-
agreed that this was a cagse of larceny. Wight-.
man J. said : “ The true doctrine is that, if the
owner delivers a chattel to another for’a tem-
porary burpose, and. himself continues present the
whole time, that other has only the custody of
'the chattel, and not the possession of it gnd
if he converts it to hjs own use, may be con:ricted,
of larceny at common law.”  Under the Penal
Code the offence would have been one of cheatin
It _Would be difficult to hold that even, aftegl:
dehverj’r of the money the owner continued n
possession,
Thus_ the English cases on the question of
possession are not safe guides for determining
possesston under the Penal Code and the absénce
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of any light from the Code itself and the
dubious light thrown by the Emglish decisions
make the study of the subject a difficult one. We
will be on safe ground if in the consideration of the

- question, we attach to the word °‘ Possession,”

the sense in which it is commonly understood
and give it such extension of meaning as is neces-
sary to make the existing law effective for securing

peaceful enjoyment of property.

With these preliminary remarks 1 shall proceed  Tdea of

i
I have told Eﬁ';xyié{?f‘

to examine our ideas of possession.
you that possession of movable property differs in
some respects from the possession of immovable
property. It would, therefore, be convenient to
deal with the possession of movables first.

When we speak of possession we have in mind Movables.

a thing to be possessed, a person in possession and
a particular time to which possession is referable.
In some cases, though not always within the range
of vision, appears another person who contests
that possession. Where we have not to count
with this last factor the matter becomes really
simple. '
The essential idea of possession is control,
actual or potential. When it is actual physical
control no doubt or difficulty arises. A watch
which is in my pocket or a horse which I am riding
are both in my posses ion. The 1dea 1s most
elementary and requires no discussion, but even
the layman’s view, of possession is not confined
to this elementary idea but extends beyond
this, and comprises the equally elementary idea
that even where the actual physical control does
not exist if a person is so situated in regard to.
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a thing that he can obtain actual physical control
of it, he is in possession. No one doubts that the
money in his chest, the watch in his box, the furni-
ture in his house or the horse in his stable are in
hj:\s Possession. It is equally clear that mere per-
TIssIve use or occupation is not possession. A
guest sitting by me at the dinner-table is not in
possession of the chair or of the knives and forks
he is using or of the plates out of which he is
eating. He has only the custody of the things for
the time being and nothing more. So also the
servants in charge of the goods. Mere custody is
not possession.

So far the cases present no difficalty and the
question would appear to be purely a question of
faet, but difficul ty arises in determining in cases 6f
more complex nature whether the facts proved
regarding the relation between a given poésessor
and a given thing suffice to establish the control
necessary to establish possession. The power of
control varies in degree and the question of
difficulty that arises is, where actual physical
control is wanting, whether the extent of a person’s
power of control is such in a particular case as to
enable us to attribute possession to him or
whether the impediment in the way of the
exercise of the power is such as to negative such
possession, and where there is another party
claiming similar possession who has the better or
more effective control.

The power of control is not the mere physical
power, but 1t is also the legal power which is greater
than the mere physical power backed as it is by
the power of State, and control is established in
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the person having the legal right so long as com-

plete physical control has not passed to another.

A child is playing in a park. He has put down

his, toy and is standing at some distance from

it. A powerful ruffian Is close by and has the

intention to assume control. The latter is un-

doubtedly in a better position to contrel, but

suppose there is a stanger standing by more

powerful than the ruffian, who in a struggle between

the child and the ruffian would naturally take up

the side of the child, you will have no difficulty

in saying who has the better control. This third

party who is stronger than the ruffian can and .
will, if necessary, overpower him to secure the

control of the child. This third party, though he

may not be always physically present, represents

the power of the State, be it in the shape of the
policeman, or the magistrate, and the question of
control between the child and the ruffian cannot
be decided without considering what side this
third party will take. Thus the question of right
and legal possession become inseparable from the
consideration of the question.

Any impediment, however great, not arising
from any adverse claim set up by another as a
rule, does not matter at any rate so long as there
is the power to exclude others from obtaining
the control, nor 1s this power to control at will
affected by distance or by the time necessary to
obtain it. . ]

A person living in London may have a house

" in Caleutta in which he has left his furniture and

has locked the gate ; neither the distance nor
the time affect the question of his possession.
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I drop my ring into a tank which belongs fzo
me. [t may not be possible to find the ring at
all by ordinary efforts, but as I have the power
of exclusion, possession is with me in spite of all
the difficul ties of control, but if the tank belongs
to another and he prevents me from going into it,
then the possession of the ring is no longer with
me but it has passed to the owner of the tank.
If, however, T drop my ring into the Ganges and
am looking for it, T am in possession, but when
I have abandoned the idea of recovering it and
have come back from the spot, T cease to be in
possession.

The power of control is very often dependent on
the legal right to control and exclude others, and
a’ person who has the legalatight is deemed to have
the control so long as the control has not passed
to some one else or the person having the right to
control has not abandoned the idea of such control.
Such abandonment may be presumed from circum-
stances. If Ilose a ring in the streets of Calcutta
not knowing where I have dropped it, I cannot
say I am in possession of the ring. But if 1 drop
a rupee and hearing the noise as it falls turn
round to pick it up and another picks it up and
runs away, he is guilty of theft.

A is the owner of a horse which has strayed
from the stable and is grazing at some distance
from A4’s house, 4 is still in possession. Bus if
it has been lost in the Himalayas and cannot be
recovered with ordinary efforts or if A has given up |
the idea of recovering it and has acquiesced in the
loss of possession, he is no longer in possession.
Under such circumstances it cannot be said that
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A has either the ability to control the animal
or ability to exclude others from taking possession
of it.
The question of abandonment is a question of
intention, but intention is not an essential idea
in all cases of possession. For instance, to establish .
the power of control, it is not necessary that the
person who has the power should be aware of the
existence of the thing with reference to which the
power is claimed. Such ignorance excludes the
operation of intention. This may be illustrated by
the case of Elwes v. Brigg Gas Co. (33 Ch. D. 562).
That was a case in. which a free-holder gave a lease
reserving mines, minerals and water-courses. The
lessee’s servants in excavating for foundations
discovered a pre-historic boat or rather a ‘dug-out’
canoe which had been under the earth for many
centuries. The canoe was temoved. It was
held that the free-holder had the prior right to
possession and had not divested himself of it
by granting the possession and use of the soil for
a special purpose. If the frec-holder had been in
possession. of the land here could be no doubt
that he was also in actual possession of the canoe,
notwithstanding the fact that he was not aware
of its existence. Take another instance of the
same kind. A person is in possession of a tank.
There may be peatls in that tank of which he is
not be aware, he is in possession of the peatls:
and any one removing them from the tank will
be guilty of theft. In cases of this kind the

 power to control is established by the power of

exclusion. The owner of the tank has the right
and therefore the power to exclude others from -
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entering it. In the same way if something is
washed on my land by the sea, possession vests in
me, and this would be so even if the title in the
thing 50 washed is established in some one else,
If a strong wind blows and cast iron sheets from
my neighbour’s shed into my land, and I remove
or appropriate them, that would be criminal
misappropriation but not theft.

The right of exclusion generally arises from the
ownership of land or buildings, but there may be
cases where the owner by his own conduct may
have waived the right, and in such a case posses-
sion cannot be established by mere ownership
of the house or land. In Bridges v. Hawkesworth
(21 L. J. Q. B. 75) a parcel of Bank-notes was
left in a shop by a customer. Another customer
picked it up before the owner of the shop

knew anything about it. The finder made over -

the parcel to the shop-keeeper for the purpose
of ascertaining the true owner, but the true owner
could not be found. Three years later when all
hopes of discovering the real owner had been aban-
doned the finder asked the shop-keeper for return
of the notes but he refused. 1t was held that the
finder was entitled to recover. In this case the
title of the finder depended entirely on his posses-
sion, and that question depended on whether the
possession of the parcel was with the shop-keeper
before it was picked up, and it was held that the
notes never were in custody of the shop-keeper nor
within the protection of his house before they were
found, as they would have been, had they been
Intentionally deposited there. The general pro-
position is supposed to be, that things left in any
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part of a building pass at once into the legal
possession of the occupier, but the Court found
neither authority nor reason for any such ru%e. I
venture to think the rule of law is unexceptional,
but the rule could not be applied to that case,
because the owner by allowing cu.sbomers. to
enter the shop without amy restriction waived
the right of exclusion on W]Jl.ch the gen_era,l pro-
position is based. A distinction has been made
between cases of this kind and cases Wl.lere.the
owner had deliberately deposited a ,thglg in a
part of the shop and had forgotten to take it ba.fzk.
It has been held that in such a case possession
and a qualified right to possession 1Is acqu?red
by the shop-keeper and, the first person Wh.O pll-3kS
it up is not a real finder. Cases of th‘ls kind
have been treated as cases of ballment without a
contract. (Pollock and Wright, p. 39). .
The general right of the finder to any article
which has been lost as against all the world except
.the true owner was established in the case of Afrmory
v. Delamire. His possession establishes Tus title
against the real owner. .
ex;)eilf);reit considerations arise in cases of living
animals. My horse is in my possession no1'3 only
so long as it is in my stable but continues m my
possession even when 1t has entere:d tk_le comp0}11]11d
of my neighbour or when 1t is. grazing in my nfilg -
bour’s field ; and this possession contlnues' so long
as I have not abandoned the idea of bnngl-ng it
back. The presumption is that all tame a.xf1mals
have what is called the anwmus reverteﬁ"%dz, but
when this cannot be attributed, possession does

not continue, For instance, the fish in my tank i

Animala
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outof my possession as soon as it has left the tank,
and so also a wild animal that I have captured,
as soon as it has gone out of my control and has
lapsed into a state of nature., In the case of wild

animals the right- of property is established by -

capture. Mere pursuit is not enough. If 1 shoot
& bird and it falls into my neighbour’s compound
and he takes possession of it, he is guilty neither of

theft nor of criminal misappropriation. His title

is established by his possession as I had no posses-
ston at any time.

Physical possession must be exclusive or it is
nothing. If I throw away a piece of cloth out-
side my house and two persons catch it by the
two ends and struggle for it, possession is not es-
tablished in either until one of them has got it
exclusively, and before he has done so and so long
as the struggle goes on if a third party snatches
it away, he cannot be guilty of theft.

The possession of means whereby control can be
obtained is sometimes equivalent to possession,
This is undoubtedly so for the purpose of the pos-
session which law would protect. For instance,
the possession of railway receipts whereby delivery
can be obtained may amount to actual possession,
and so also the possession of the keys of a
godown in which goods have been locked up.
When I have locked up my box and having kept
the key with me sent it for repairs or sent it to a
pawnbroker without intending to pawn the con-
tents, the box is no doubt in the possession of the
bailee, but contents of the box are in my posses-
sion 80 long as the key is with me. The question
of any large extension of the doctrine of construc-

POSSESSION IN CRIMINAL LAW, 369

tive possession in criminal cases is not free from
difficulty, and such extension becomes the more

objectionable when the question arises for deter-
. mination not for the purpose of protecting

possession but for purposes of punishing it. The
decis’ons of the Caleutta High Court on this point
are somewhat conflicting. In the case of Kasi Nath
Bania v. The Emperor (9 C. W.N. 719} Henderson
and Geidt JJ. held that where a mailway receipt
for a parcel of opium wes found locked up in ac-
cused’s kox under eircumstances which show that
he wes aware of the contents of the parcel, the
possession of the receipt amounted to a possession
of the opium within the meaning of Section 9 of
the Op'um Act. It was observed that though
the accused was not in actual or physical posses-
gion, it was in his potential possession. Im
the case of Askruf Ali v. The King-Emperor (14
C. W. N. 233) the correctness of this decision was
doubted and Jenkins C.J. ol served that if unfet-
tered by autho+ity he would heve been disposed
to hold that there was no possession. In the
still later case of Kali Charan Mookerjee .
King-Emperor (18 C. W. N. 309), Mukerjee and
Beacheroft JJ. observed that the doctrine of
constructive rossession must ke very cautiously
applied, speciclly in the department of crim'mal
jurtsprudence. The szme question came up for
consideration in the case of Fong Kun (Khun)
Chinaman v. King-Emperor (23 C. W. N. 671)
but not decided. If it be held that the possession
of a railway receipt is possession of the goods, it
would be necessary to avoid hardships to qualify
the doctrine by insisting that the posséssor

RR
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of the receipt must be aware that the ‘receipt
in his possession is in respect of a particular
article. This would unnecessarily complicate the
guestion of possession which ordinarily does not
mvolve such knowledge. This question was
discussed in-Queen v. Hill (1 Den C. C. R. 453
1849} in which a different view was taker. In
that case the facts were these: 4 and B stole

some fowls. A4 sent them by coach in a hamper |

without a direction to Birmingham stating that a
person would call there for them. C, wife of A4
called, and on the hamper being shown to her’
claimed it. It was not delivered to her, and she
was apprehended. It was- held that on these
fa.ct? she was wrongly convicted of feloniously
recerving. “ Whoever,” said the learned Judges,
“had possession of the fowls at the coach office,
when the prisoner claimed to receive them, never
parted with the possession, and the prisoner was
immediately taken into custody. The prisoner by
claiming to receive the fowls, which never were
?.ctua,lly, or potentially in her possession, never
in fact or law received them, therefore the convie-
tion was wrong.”

Besides cases in which one person takes actual
physical control of a thing belonging to another
by force or fraud, there are various ways by which
possession legally passes from one person to another.

- It passes by a voluntary act of the party in posses-

sion and sometimes by coercive legal process.
’_Fhe former is called delivery of possession. De-
livery of possession may be effected by the posses-
sor actually handing over the goods to' another
person, but very often possession passes by any
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act showing an intention to part with possession.
In such cases the delivery of indices of title, such
as railway receipts, etc., or the delivery of the
key by which the transferee can obtain control
over the goods is sufficient to put an end to the
possession of the one and establish the possession
of the other.

I think in all such cases it would simphify
matters if it be held that when goods are in transit
through common carriers, possession vests with
the common carriers, and the consignee does not
come into possession until the goods are actually
delivered to him.

The possession by a person’s wife, clerk or
servant, is his possession when such possession is
held on his account. This is laid down in Section
27 of the Cole. The section is not exhaustive of
all cas2s in which one has the custoly and another
has the possession. The case will not be different
if custody instead of being with the servant or
wife is with the son or any other dependent
member of a family.

The distinction in English law between custody
and possession is not expressly recognised in the
Indian Penal Code. In a note appended to his
Digest, Sir James Stephen, after explaining what
posession means, points out that the custody
of a servant or person in a similar position does
not exclude the possession by another, but differs
from it in the presumable intention of the custo-
dian to act under the orders of the possessor with
reference to the thing possessed, and to give it up

to him if he requires it. Although the distinction

Goods in
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Custody
Posaosasi

between custody and possession is not ‘expressly -
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made iri the Code, the difference between the two
has been recognised in Section 27, to which 1 have
already referred. The distinction is also indicated
in the following illustrations to Section 378 :—

(4} 4 being Z’s servant, and entrusted by 2
with the care of Z’s plate, dishonestly runs away
with the plate, without Z’s consent, 4 has com-
mtted theft,

(e) Z, going on a Journey, entrusts his plate |

to 4, the keeper of a warehouse, till Z shall retumn,
4 carries the plate to a goldsmith and sells it.
Here the plate was not in Z’s possession. Tt could
not, therefore, be taken out 7’s possession and A4
has not committed theft, though he may have com-
mitted eriminal breach of trust.

The possession of a servant is different from
the possession of & bailee inasmuch as the servant
is bound at the will and pleasure of his master
to make over to him any article which the master
may have entrusted, whereas a bailee is not so
bound, and this makes the distinetion between the
two cases illustrated above. When one has pledged

his ring with & pawnbroker it cannot be said that

he is still in possession. The distinction lies in
the obvious difference in the degree of control
that the owner has over property in possession of
& servant and of a bailee. The possession of
both is qualified possession. One is more pre-
carious than the other, Whereas in the case of a
servant, wife or any other dependent the control
is 80 precarious that it may be terminated at
the will of the owner at any time, it is different
with a bailee. Therefore, where pbsisession,' is
qualified and subject to conditions, and it is not
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wholly within the will of the owner to resume
control at his will, the law attributes possession
not to the owner but to fhe bailee. Wkether .t
was necessary to retain the distinction between
cusfody and possession Is doubtful. Perhaps
criminal breach of trust sounds more respect-
able, but the degree of criminality i1s much the
same, and there is little to choose between one
who commits theft and another who is gwlty of
criminal breach of trust. However, the distinction
has been made and we must keep that in mind.

A “Dbailment” is defined in Section 148 of the
Coxfr. ot Act as the « delivery of goods by one

~ person to another for some purpose, upon a

cont.act that tley shall, when the purpose is
accomplithed ke returned or otherwise disposed
of according to the discretions of the person
delivering them.” 1 have already pointed out
that in exceptional cases there may be a bailment
without a contract.

The principles governing possession of immov-
able property are not different from those thatapply
to possession of movables. The elementary ideas
are the same—power of control and exclusion.
From the very nature of things there is less room
foractual physical control in tlie case of the former
specially where large tracts are concerned, and there

is therefore in those cases greater necessity for the

application of the doctrine of constructive posses-
sion, and yet it may ndt be necessary in applying
the doctrine to criminel czses to extend it very
far, {or there is in cases of propeity of this class
little or no danger in leaving the remedy to the
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very inconvenient to lezave all cases of this nature
to the Civil Courts. If2 manlesa Louse in which
he lives and some one during his temporery
absence occupies it, it would lead to serious
inconvenience and hold out a premium to people
of a particular class to cause disturbances of the
peace if Criminal Courts decline to deal with
them. There can be little Coubt thet the drecd
of punishment is a more effective check on wrongs
than the dread of having to mske reparation.
But where a dispute relates to a plot of s gricul tursl
land for instance with no crops on it the necessity
for the interference of Crim’nal Courls is not so
clear. In such cases the civil remedy which
includes mesne profits should oxdinarily ke ample,
and as a rule in such cases if a plea of bong fides is
established there is no conviction. The ypolicy of
the Code may be gathered {rom the fact that a
trespass on immovable property to be indictable
must be with the intention of committing zn offence
or causing insult, annoyance or intimidation to the
party in possession. If a person bas an extensive
piece of waste land over which he is exercising no
actual acts of possession, a trespass on such lznd
would not necessari y indicate such an intention,
whereas such an intention would naturally be at-
tributed. to cases of trespass on land or buildings’

- In actual occupation of enother at 1he time of the

trespass. Where trespessiscommitted onlend with
crops or on jungle land contzining veluable trees,
the circumstances may be such as to give rise to
the inference that there was an intention to commit

. an ofience, and the trespass would presumably be

‘a criminal trespaas.
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in order to establish possession over immovable
property proof of actual physicel occupation at a
particular moment is selCom available  except
where the property is a bouse or building or land
forming the compound of 2 house. Tke question
of constiuctive possession wes fully d’'scussed. in
the Full Bench cese of the Celentta High Court in
Mahomed Ali. Khan v. Khaja Aldul Guany (9 Cal.
744), and I make no apology in reprodueing some
observations contained in the judgment of the
learned Judge :

“But possession Is not necessarily the same
thing a8 actual user. The nature of the posses-
sion to be looked for, and the evidence of its
continuance, must depend upon the character
and condition of the land in dispute. Land is
often either permanently or temporarily incapable

of actual enjoyment in any of the customary modes

as by residence or tillzge or receipts of a settled
rent. 1t may be incapable of any beneficial use,
as in the case of land covered with sand by an
inundation ; it may produce some profit, bu trifling
in amount, and only of occasional occurrence - as
is often the case with jungle land. In such cases
it would be unreasonable to look for the same
evidence of possession as In the case of a house or a
cultivated field. All that can be required 1s that
the plaintifi should show such acts of ownership
as are natural under the existing condition of
the land, and in such cases, when he has done
this, his possession is presumed to continue
aslong as the state of the land remains un-

Possessic
noet nece
sarily o
USOT.

changed, unless he is shown to .-bave - been Lo

dlspossessed T
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“ Lands again may by natursl causes be placed
wholly out of reach of their owner, as in the case of

diluvion by a river. 1Insucha case, if the plaintiff

S}.IOWS his possession down to the time of the dilu-
vion, his possession is presumed to continue as
long as the lands continue to be submerged. Kally
Churn Sahoo v. Secretary of State for India (I L. R.,

6 Cal. 725); Mono Mohun Ghose v. Mothura Mohun

Roy (L. L. R., 7 Cal. 225).

. " When lands which have been in such a condi-
tion as to be incapable of enjoyment in the ordinary
modes are reclaimed and brought under cultivation,
the change is in many instances gradual and diffi-
cult of observation while in progress. Diluviated
%and may take years to reform. Jungle land
1s often brought under cultivation furtively by
squatters clearing a patch here and a patch there at
irregular intervals of time. fo that it may be
a.matter of extreme difficulty to prove as to £ny
piece of land, the exact date at which its condition

became altered. And as the plaintiff who has

complied with the conditions we have indicated,
18 in the absence of dispossession presumed to con-
tinue in possession as long as the state of the land
remains unchanged, it is essential to inquire on
whom the burden of proof of the date of the change
lies. . :

- “ The true rule appears to us to be this : That
where land has been shown to have been n a
condition unfitting it for actual enjoyment in the
usual modes at such a time, and under such cireum-
stances that that state naturally would, and
probably did, continue till within twelve years
before suit, it may properly be presumed that it
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did so continue, and that the plaintifi’s possession
continued also, until the contrary is shown. = This
presumption seems to us to be reasonable in itself,
and in accordance with the legal principles now
embodied in Section 114 of the Evidence Act.”

A similar view was taken by the Privy Council
in the case of Secretary of State v. Krishnomows
(29 Cal. 518), in which their Lordships held that
when land in the possession of a trespasser
diluviates, the moment it does so the possession
of the trespasser ceases and the possession 18
restored to the rightful owner.

These and other cases show how far the doc-
trine of constructive possession bas been carried
in eivil law. In cr'minal law, although we ct nnot
wholly ignore such pessession, you will be convinced
that it is not necessary-to go the whole length of
that doctrine. A dividing line has to be found.
The relative situziion of the possessor and the
thing possessed znd the reasonableness of the
inference that the trespass was likely to cause
annoy:nce, insclt or intim’det on determines thig
line when it arises in connection with the excuse of
the right of private defence of property.

Tndia is an agricultural country and in dealing
with the question of possession regarding agricul-
tural lands the test generally adopted, and I may
say quite Tightly, is who grew- the crops, or if the
question arices at a time when there are no crops
on the land, then the question is asked who grew
the last crop or ploughed the knd. In large
number of czses of mischief (Section 426).
for cutting and removing paddy the .same
question arises daily for . the. consideration of
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way.

Amozllg jomt owners of immovable property
possession of one is possession of the other. A co-
sharer is in actuel physical possession for himself
to the extent of his share only and hes possession
of the rest for the other co-sharers ; but this is— 50

only so long a8 he has not signified his intention

to hold to the exclusion of the other sharers. It

often happens that a co-sharer for the more useful

e?l]oyment of his property holds exclusive posses-
sion of a part of the joint property. Insuch a case
if Fhe other co-owner disturbs his possession he is
guilty f’f' trespass, but so long as such exclusive
possession is not asserted and acquiesced in pos-
session will be deemed to be the.possession of all
the owners.

. Pgssession of a part often amounts to a pos-
session of the whole, but this is more a question of
fa,ct than of law. As observed by Lord Blackbum
s Lord Advocalev. Lord Blantyre (L. R. 4 Ap. Cas.
770—791). “ Every act shown to have been dom;
on any patt of that tract by the barons or their
agents which was notlawful, unless the barons were
owners of that spot on which it was done ,Isevidence
that they were in possession as owners of that
spot on which it was done. No one such act is

-conclusive, and the weight of each act as evidence

depeI%dS on the circumstances ; one very Import-
ant circumstance 2s to the weight being, whether
f;he act was such and so done that those who were
Interested in disputing the ownership would ke
aware of it. And all that tends to prove possession
as owners of -parts of the. tract tends to préve

Courts in Bengal and dealt with in the same
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ownership of the whole tract ; provided there is such
a common charzcter of locality as would raise a
reasonable inference thet if the karons possessed
one part as owners they possessed the whole, the
weight depending on the nature of the tract, what
kind of possession could te bad of it, nd what the
kind of possession proved was.” But 2s po'nted
out by Macpherson snd Panerjee JJ. in. Mokini
Mohun Roy v. Premoda Nath Roy (24 Cal. 2E6)
““ the rule operates with full force only in {favour
of the rightful owner and should be applied with
caution and rteservation if at &1l in favour of a

~ wrong-doer for the resson zmong others tkat the

right to the whole which makes the possession. of a
part equivalent to the possession of the whole, and
forms the connecting link between the whole and
the part in the one case is wenting in the other.”
The apylication of the doctrine is, however, largely- ..
dependent on the nafure of the property, its situa-
tion and the intenti!n with which only the part is
possessed, and the opportunity which the pos-.
session of the part gives to the possessor of such.
part to obtain . contrel over the.whole. If, for
instance, A has a piece of waste land on three sides
of which are the lands of B, and A4’s only means of
access is on one side and that.side is occupied by B
which has the effect of blocking 4’s passage inte
the land that would smount to complete ouster
of 4 ; but on the other hand if there is 2 piece of
waste land belonging tb 4 between the lends of 4
and B, and B encrozches on g portion of the Wastef
land adjacent to his own land, in such a case 1b.
cannot be inferred that B’s intention was to assert.
possesaion,oi, the whale, and.even if ib wers,. sual’
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an intention could have no effect inasmuch as the
possession of the part did not render less effective
the power of control which 4 had in respect of the
rest of the land. As observed by Bramwell L.J.
in Coverdale v. Charlton (4 Q. B. D. 104; 4 Ap.
Cas. 798). “ It is diffienlt to say that there is a
de facto possession when there is no possession
except of those parts of the land which aze in actual
possession and there is an interference with the
enjoyment of the parts which are not in actual
possession. If there were an enclosed field and a
man had turned his cattle into it, and had locked
the gate, he might well claim to have a de facto
possession ; if there were an unenclosed common of
a mile in length, and he turned (out) one horse on
one end of the common, he could not be ssid to
- have a de facto possession of the whole length of the
common.” _

The possession of the rightful owmer is not
affected by casual or secret acts of trespass &8 was
observed by their Lordships of the Judicial Com-
mittee in Radhamoni Debi v. The Collector of
Khulna (1. L. R., 27 Cal. 943) “ in order to prove
title toland by adverse possession it is not sufficient
to show that some acts of possession have been
done for the possession required, must be adequate
in’ continuity, in publicity and in extent, to show
that it is possession adverse to the competitor,”

For a fuller study of the subject I would refer
you to Pollock and Wright’s Essay on Possession.
Much of what I have said in the course of the dis-
cussion may not receive support from reported
decisions or recognised text books. As observed
by Lord ILorebwn in Glasgow Corporation v.
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Lorimer (L.LR., A.C. 1911, p. 209) ** Decided cases
are chiefly valuatle when they establish a principle,
where they do not establish a prineiple but merely
record the application of a principle to a particular
set of facts they may be instructive as to the point
of view from which the Judge regards the facts,
but they are of little importance frém any other
point of view.” And I have purposely avoided
overloading the subject by referring to them
too often. My object has been to place
before you the various aspects of the question to
enable you intelligently to examine it in all its
bearings, and I shall be quite content if I have to
any extent succeeded in my efforts,
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LECTURE XII
RiGET oF PrrvaTe DEFENCE.
I pow come to deal with the provisions of the
Indian Penzl Code relating to the right of

private defence of person and property. The
extreme frequency of riots in India, specially in

Bengal, has kept the subject prominently before -

the Courts with the result that it is rich in
reported decisions and almost every aspect
of the law has received judicial notice. It
‘would not be possible within the scope of my
lectures to de=] adequately with the case-law that
has gathered round the subject, and all that I
propose to do is to discuss its main features
and consider a few of the more -important deci-
sions bearing on it. The right is recognised in
every system of law and the extent of the right
varies in inverse ratio to the capecity of the State
to protect thelife and property of the subject. The

reason is obvious, This duty is primerily the

duty of the State. But no State, no matter
how large its resources, can afford to depute a
policeman to dog the steps of every budmash in

the country or to be present at every riot or affray,

This necessery limitation on the resources of the
State hes given to the subject pro tunto the right
to take the law into his own hands and to pro-
vide for his own szfety. The right of private
defence must, therefore, ke greater in extent
among the turbulent population of the Frontier
Provinces than in the rest of India, and even
greater in the interior of Bengal than in the
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town of Calcutta, where you get a policeman to
come to your help at every turn of the road.

Ag observed by Holloway J. in a Madras case
‘¢ the natural tendency of the law of all civilized
States is to restrict within constantly narrowing
limits the right of self-help, and it is certain that
no other principle can be safely applied to a
country (like this). ’

The peculiar policy of the Law Commissioners
apparently dictated by their experience of Bengal
is thus stated in their report—

““ It may be thought that we have allowed too
greab a latitude to the exercise of this right; and
we are ourselves of opinion that if we had been
framing laws for a bold and high spirited people,
accustomed to take the law into their own hand,
and toj go beyond the line of moderation in
repelliffg injury, it would have been fit to provide
additional restrictions. In this country the
dainger i3 on the other side. The people are too
little disposed to help themselves. The patience
with which they submit to the cruel depredations
of gang robbers and to trespass and mischief
committed in the most outrageous manner by
bands of ruffians; is one of the most remarkable,
and at the same time, one of the most discouraging
symptoms which the state of socisty in India
presents to us. Under these circumstances we are
desirous rather to rouse and encourage a manly
spirit among the people than to multiply restric-
ttons on the exercise of the right of self-defence.
We are of opinion that all the evil which is likely
to arise from the abuse of that right is far less
serious than the evil which would arise f;rom'i_;he :
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execution of ome person for overstepping what
might appear to the courts to be the exact line of
moderation in resisting a body of dacoits.”

From what I have seid it follows that there is
no right of private defence wheve there is time
to have recourse to the protection of the
public authorities. The right is a right of
defence both of person and property, not
necessarily of one’s own person and property, but
also of the person and property of others., In this
respeet the English law was at one time narrower.
According to that law, it would appear, that a
man was justified in using force against an assail-
ant or wrong-doer in the following cases: first, in
defence of himself ; secondly, in defence of hig
immediate kirdred. (Reg. v. Rose, 15 Cox 540.)
The later tendency has, however, been to widen the
circle by including in it besides the first two classes
any one else under a person’s immediate protection
(Foster 274). The circle is a gradually expanding
one, But some restriction perlajs still exists in

England. In America the Jaw is that whatever

one may do for himself he may do for another.

As to the righs of private defence of property
the value of property of all kinds depends on the
secirity with which it can be enjoyed. In primi-
tive days when there was no settled Government
and Society had not properly orgenised itself,
when might was right, the only law was—

" That they should take who have the power,
And they siould keep who can. ”

With a settled Government and a vigilant police,
property has gained in value and to the same
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extent the temptation to deprive others of their
possession has become greater. The highly com-
plicated machinery of the Indian Courts, the
proverbial law’s delays, the advantage which
the law confers on a person in possession, in
other words the advantage which a defendant
always has over the plaintiff in a eivil
suit, all these furnish the strongest possible
incentive to disturbances of public peace by
attempts to obtain forcible possession. _

The first thing to remember is that the right of
private defence can under no circumstances justify
anything which strictly is no defence but an offence.
Therefore if, whilst defending yourself, you put
your enemy to flight and then pursue him and
inflict anj injury on him, you are no longer on
the defengve and cannot claim the right. How-
ever it may sometimes happen that an attack is
the most effective way of making a defence. An
attack in sueh a case is justifiable.

In the same way you cannot claim the right of
private defence if you have yourself courted the
attack. Nor can such a right be claimed by a
pergson who deliberately joins in a riot and
finds himself attacked and his life in danger.
The law was laid down by Sir John Edge
C.J. in an unreported case (Queen v. Rupa,

Limita of tha
right.’

in 20 All, 459) in the following terms :—*“ Whep a -

body of men are determined to vindicate their

rights or supposed rights by unlawful force, and

when they engage in a fight with men, who, on
the other hand, are equally determined to vindi-
cate by unlawful force their rights or supposed
rights, no question of self-defence arises.
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Neither side is trying to protect itself, but
each side is trying to get the better of the
other.” This view was quoted with approval by
Kershaw C.J. and Knox J. in Queern Empress v.
Prag Duit (20 All. 459). See also 7 W. R, Cr. 34.
I have said that you cannot invoke the right of
private defence against an attack that you have
yourself courted. This, however, does not mean
that there is any duty upon a man 'to protect him-
self by flight., ~ * This is so faz true that an assailed
party cannot, unless driven to the wall, take his
assailant’s life, But as an elementary propositjon
it is not true that if I can evade an attack by flight,
then I must fly to evade it. The fundamental
principle is that right is not required to yield to
wrong.” (Wharton, Section 99).

“A person lawfully defending himgelf or hig
habitation is not bound to retreat or to give way
to the aggressor before killing ; but if the aggressor
is captured or is retreating without offering resist-
ance and is then killed, the person killing him is
guilty of murder.” (Halsbury IX, p.587). The
law is the same in India—" The learned Judge
suggests that the first accused could have escaped
further injury by resorting to less vielence or
. running away. But this is placing a greater re-
striction on the right of private defence than the
law requires.” (Alingal v. Emperor 28 Mad. 4564).
““But a man,” says Mayne, ‘“is not bound to
modulate his defence step by step, according to the
attack, before there is reason to believe the attack

is over. He is not obliged to retreat but may

pursue his adversary till he finds himself out
of "danger, and if in the conflict between
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them he happens to kill, such killing is justi-
fiable.”

The law relating to the right of private defence
is dealt with in Sections 96—106. Bection 96 lays
down the general proposition that nothing
is an offence which is done in the exercise of the
right of private defence. The other sections
define the limits within which the right can he
exercised, the persons against whom it can be
exercised and the extent of injury that can be
inflicted justifiably upon the person against whom
the right avails.

Every person has the right to defend (s) us
own body and the body of any other person
against angZoffence affesting the human body ;
(ii) the property movable or immovable of
himself or of any other person against theft,
robbery, mischief, or criminal trespass or
attempts to commit any of these ofiences.
Section 97.

Dacoity is only an aggravated form of robbery
and is therefore not expressly mentioned, but it
was necessary to mention robbery as besides
theft it includes extortion.

Tf an act is otherwise an offence the right of
private defence arises against the author of the act,
even though he is not punishable by reason of
his persomal incapacity to commit a crime or
becanse he acts without the pecessary mens req.
For instance, if a lunatic attacks you or runs
aﬁmy with your purse, or if a sane and adulb
person runs away with your purse believing that
it is his own, your right of private deience is nof
affected thereby (Section 98).

Right of
griv&ta
efence.

Summary of
the law,

Section 97.

Beemon 98,
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Section 99 deals with a variety of questions,
all of which are by no means connected and might
have been conveniently split up into two or more
sections. I shall take the different matters se-
parately. First as regards the right of private
defence against public servants, it follows from the
provisions of Section 97 and independently of the
provisions of Section 99, that so long as a public
servant acts legally in the exercise of his official
powers, there is no right of private defence for the
simple reason that his act is not an offence. If
his acts are wholly illegal, he is in the same
position as any private individual and isnotentitled
to any special protection. The provisions of the
Ist clause of Bection 99 are intended to extend the
protection to those acts of a public servant which
arenotstrictly justifiable bylawand yet not wholly
unauthorised, if done in good faith under colour
of his office, provided the act does not reasonably
causeapprehension ofdeath or grievous hurt.

The protection afforded to a public servant
also extends to those who act under the direction
of such public servant. '

A person, however, is not deprived of the right
of private defence against a public servant or

’ against those acting under his direction, unless

such person knows that the person against whom
he is exercising the right is a public servant or

18 acting under the direction of a public servant.

Explanations (1) and (2).
The law, however, does not require a person to

submit to any act of a public servant which is not -

strlctly legal if such act gives rise to an apprehen-
sion of death or of grievous hurt.
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The rest of the section deals with two wholly
distinet matters. It is first laid down that there
is no right of private defence in cases in which
there is time to have recourse to the protection
of the public authorities. As 1 have already told
you that the right of private defence is a right
which the State hands over to the individual,
because the State 1s not always akle to give its
prot¥tion in proper time, and it follows from
this that where guch timely help can be obtained
no one should take the law into his own hands.

The next provision is that the right in no case
extends to the infliction of more harm than it is
necessary to inflict for the purpose of defence.

Sections 100, 101, 103 and 104 may be taken
together. These relate to the extent of injury that
may be inflicted on an assailant in the exercise of
the right. Wherever the right exists it extends to

~ the causing of any injury short of death necessary

for the purpose of defence, but in certain special
cases even the causing of death 18 Justified,
These special cases are—

(1) assaults which reasonably cause ap-
prehension of death or grievous hurt or
of rape or unnatural offence, kidnap-
ping or abduction or wrongful confine-
ment In particular circumstances ;

(2) robbery, house-breaking by night, mis-
chief by fire to any bulding, tent or
vessel used for purposes of dwelling
or qustody of property ;

{3) theft, mischief or house-trespass under
such circumstances as may reason-

ably cause the apprehension that

Sections 100,
101, 103 and
104,
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and 105.
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death or grievons hurt would be the
consequences 1f the right of private
defence is not cxercised.
The first relates to the defence of person and (2)
and (3) to defence of property.
Bections 102 and 105 fix the time when the right
commences and the time during which it continues,
Section 102 provides that the right of private

defence of the body commences as soon as a

reasonable apprehension of danger to the body

arises, even though the offence may not have -

been committed and continues as long as such
apprehengion continues. According to Section 105
the right of defence of property commences
when a reasonable apprehension of danger to the
property commences. Its continuance depends
on the nature of the offence. In cases of thefs
it continues till the offender has effected his re-
treat with the property or either the assistance of
public authorities is obtained, or the property

has been recovered. In cases of robbery it con-

tinues as long as the offender causes or attempis
to cause to any person death or hurt or wrongful
restraint, or as long as the fear of instant death,
hurt or of instant personal restraint continues.
In cases of criminal trespass or mischief the right
continues as long as the offender continues in the
commission of criminal trespass or mischief.

In, cases of house-breaking by night it continues

“as long as the house-trespass which has been

Section 1086,

begun by such house-breaking continues.
Section 106 lays down that where an assault

causes apprehension of death the person so

threatened may take the risk of doing any harm
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to an innocent person. The illustration shows the
Meaning.

4 is attacked by a mob who attempt to murder
him. He cannot effectually exercise his right
of private defence without firing on the mob
and he cannot fire without risk of harming young
children who are mingled with the mob. 4
commits no offence if, by so firing, he harms
any of the children. :

The above is a summary of the law as is con-
tained in the Code.

Before discussing the more controversial ques-
tions that have arisen in connection with the right
of private defence, I should like to make a few
observations on the law generally. |

An important question for consideration is what

is meant by the words  the property of himself-

or of any other person.” Does it mean property
rightfully belonging to a person or property
which is in his possession ¢ There can be little
doubt that it means the latter, for without pos-
sesslon no trespass on any movable property
can amount to theft, robbery or mischief, and
no trespass on immovable property could amount
to criminal trespass. In a case in which a person
bad scized a cow with the object of impounding it
and was attacked by the owner, Mr. Justice
Seton-Karr held that the person who had seized
the cow had the right to defend his possession
under Section 101 of the Indian Penal Code. Here,

~ there was only possession but no right of

property. The cow helonged to the assailants

Defence of
possession
not of righ

and the person who seized the cow had pothjng

but possession to defend.
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In this particular case the decision might
bhave been equally based on the right of defence
of person.

Where the rightful owner is not in possession
but tries to obtain possession by illegal means
be may, under certain circumstances, be gu]lty
of the offences enumerated in Section 97, and
even the wrongdoer in possession in such a case
has the right to defend his possession against the
rightful owner, . -

The right of private defence is a plea of
avoidance and the burden of proof is on the
person who sets up the right (Section i.05,
Evidence Act). But this does not mean that
he must adduce evidence in support of the plea.
He may if he chooses elicit facts upon cross
examination of the witnesses for the prosecution
to make good his defence, The right need not
be specifically pleaded, but if it arises it must
receive judicial notice—Queen v. Sohan (2 W.R.
Cr. 59).

A somewhat different view was taken n
Jamsheer Sirdar v. Queen-Empress (1 C. L. R. 62).
It was observed : “ It is obvious that, under the
provigsions of the Evidence Act, Section 105, an
angwer setting up the right of private defence,
must be supported by evidence giving a full
and true account of the transaction from which

- the charge against an accused person arises. No

acoused person can at the same time deny com-
mitting an act and justify it. The law does

Dot admit of justification by putting forward

hypothetical cases ; 1t must be by proof of the
actual facts.”
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In Queen-Empress v. Timmal (21 All. 122), it was
laid down that an accused person who at his trial
has not pleaded the right of private defence, but
has raised other pleas inconsistent with such
a defence, cannot in appeal set up a case, founded
upon the evidence taken at his trial, that he acted
in the exercise of the right of private defence,
neither is the Court competent to raise such a plea
on behalf of the appellant.

But in the more recent cases both in Calcutta
and Allahabad the decision in Queen v. Sohan
has been followed. In the Full Bench case King-
Emperor v. Upendra Nath Dass (19 C. W. N. 654),
Jenkins C.J. in delivering the judgment of the
Court observed :  “ This burden can be discharged
by the evidence of witnesses for the prosecution
ag well ag by evidence for the defence on such a
plea being set up; and the accused are clearly

entitled to claim an acquittal if, on the evidence .
for the prosecution, it is shown that they bave

committed no offence.”

See also Emperor v. Wajid Hossain (32 All. 451). .

1 have already sald that there is no obligation
on a man to escape from danger instead of defend-
ing himself, but here a reflection arises in conneetion
with the provisions of Section 98 whether a modi-
fication of the principle would not have been wiser.
If a mad man attacks you, would it not be more

reasonable to insist that if you knew the man.

was mad and had a chance of escape that you
should avail yourself of it. It would have done
no harm, for in such,a case no one would accuse
you of cowardice. However the question is

Duty to
retreat
hefore
killing.

one for the legislature, and, I have no doubt,
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this is the course which the ordinary man would
adopt when attacked by a lunatic instead of kill-
ing him.

This duty to retreat and thereby aveid killing
an assailant is not a new idea that I am putting
forward before you for the first time.

In America it has in some cases been held that it
s a question for the jury whether from the
evidence the slayer had, apparent to his com-
prehension as a reasonable man, the means at

hand to avoid killing the deceased without incur-

ring 1mmJnent ‘danger of losing his own life or of
suffering great bodily harm.

The law i m England, however, on this pointis the
same as in India and has been thus stated in

Halsbury’s Laws of England: “A person lawfully .
defending himself or his habitation is not bound

to retreat or to give way to the aggressor before
killing him ; he is even entitled to follow him and

to endeavonr to capture him ; but if the aggressor

18 captured or is retreating withont offering
resistance and is then killed, the person killing
him is guilty of murder.”

Sections 97 and 99 have given rise to much -

controversy and perhaps no portion of the Code

_ has more offen been considered judicially than

these two sections. -
In Bengal land riots are matters of daily

‘occurrence and the chur lands in Eastern Bengal

are the most fruitful sources oi riots attended
with murder and other grave offences. The most
typical cases are these :

4 has a plot of land on which he has grown
his crops. Before the time of harvesting has come
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B attended with a number of lathials takes

advantage of A4’s absence, enters the land and

begins to cut the crops to establish his possession ;
sometimes it is a plot of land on which at the
time of occurrence there are no crops, and B goes
to plough up the land or finding the land already
ploughed and sown he uproots the seediings for
fresh sowing to create evidence of possession.
A hears of the trespass, collects men, and when he
comes to the land he finds a number of persons
there prepared to vesist 4’s entry. This leads
to a 1ot in which either 4 or B gets the
worst of it.  Sometimes it is the case of a chur
which is just becoming fit for cultivation when the
people of a neighbouring village, having no right,
take it into their heads to go and squat there.
1n the course of the night old huts from the village
are removed to the chur and erected there. To
make their possession sacrosanct they introduce
their women folk into those huts. The mnext
morning the people of another village who rightly
claim the chur as accretton to the land of their
village coming to know of it, rush to the chur
with a nwmber of lethials, burn the huts or take
possession of them, and then claim tohave erected the
huts themselves. Men from both sides are found
wounded and sometimes killed. Both parties are
prosecuted and placed on their trial for offences
under Section 147 or 148 with the addition of
graver offences of grievous hurt or murder some-
times mdependently and sometimes by operation
of Section 149, in which the common objéct alleged
is to enforce a right or & supposed right. Both
parties defend the charge by saying that they
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were already in possession and therefore, could not
be said to have the common object of enforcing
a right which means securing such right by means
of force, and they claim the protection of the right
of private defence of property. It often happens
that the party really in possession heard of the
encroachment or of the intention to encroach an
hour or two before or may be the previous evening,
that the Police Station is very close, so that the
persons in possession, if they chose, instead of
turning out in force to eject the trespassers,
might have gone to the Thana and asked for Police
interference. :

On these facts four different questions often
arise \— )

() When the owner in possession found the
trespassers already in oceupation, had
he still & possession to defend ?

(%) Was he a member of an unlawful assem-
bly having an unlawful common object
or in other words was it the object
of the assembly to enforce a right or
supposed right ?

(¢5t) Was he bound to apply for the protec-
tion of the public authorities ? |

(7v) Was the apprehension of danger continu-
ing when the right was exercised ? '

© (v) Was the apprehension sufficiently grave

to justify the amount of injury caused ¢

On the first question the authorities are not
clear, but the principle has been definitely laid down
in several English cases. In Browne v. Dowson
(1840) (12 A. & E. 624) the facts were' shortly
these :—~Plaintiff, a school master, was In
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possession of a room in a school honse. On the 29th
of June he was dismissed and the premises were
peaceably taken possession of by the trustees of
the school and locked up by them. Omn the 30th
the plaintifi returned and re-entered by force. On
the 4th of July he was required by notice to
depart ; and persisting in remaining there he was
ejected on the 11th for which an action was
brought. Lord Denman C.J., in delivering the
judgment of the Court, said: *° A mere trespasser
cannot, by the very act of trespass, immediately
and without acquiescence, give himself what the
law understands by possession, against the person
whom he ejects, and drive him to produce his title,
if he can without delay re-instate himselfin former
possession. Here by the acquiescence of the
plaintiff, the defendants had become peaceably
and lawfully possessed as against him, he had re-
entered hy a trespass: if they had immediately
sued him for that trespass, he certainly could not
have made out a plea denying their possession.
What he could not have done on the lst July he
could as little have done on the 11th, for his tor-
tiously being on the spot was never acquiesced
in for a moment ; and there was no delay in dis-
puting it. But, if he could not have denied their
possession in the action supposed, it follows clear-
ly that they might deny this in the present action ;
for both parties could not be in possession.”

In a later case of Sevit v. Mathew Browne & Co.
Ltd. (1884), (61 L. T. 746), Mr. Justice Key quoted
this decision with approval and commenting on
the decision in Beddall v. Mastland (1881), (17 Ch.
D.174, 188}, in which it was said that when a man
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is In possession he may use force to keep out a
trespasser, but when a trespasser has gained
possession the rightful owner cannot use force to
put him out, but must appeal to the law for
agsistance, the learned Judge observed : ““ Can a
man come into my house when I am out, and
then say that he claims to be there, and I cannot
use force to turn him out? I cannot think that
the law would admit of any one taking such a
position,”

In Colisns v. Thomas (1859), (1 F. & F. 416),
it was held that a person having no possessory
title to premises, but frandulently pretending to
have such title, and so allowed by the servant
of the true owner to enter, does not thereby acquire
possession, but may be forcibly expelled by him
on discovery of the frand ; and if in such a case
assaults are committed in consequence, the
question for the jury will be, whether there has
been an excess of violence. A subsequent attempt
by force {0 re-enter and so causing an affray, was
an indictable offence, for which the party rmght
be given in charge.

What amounts to acquiescence in such cases
cannot be answered merely with reterence to the
period during which the trespasser has been suffered
t0 remain in occupation. In Queen v. Sachee
alias Sachee Boler (T W. R. 112) fifteen days’
possession, in Moher Sheikh v. Queen-Empress

(21 Cal. 392) four or five days’ possession and in -

Jairam’s case possession for a few hours was held
'sufﬁgient, whereas in the case of Chandulle Sheikh
(18 C. W. N. 275) fourteen hours’ possession was
held insufficient. That question must depend

RIGHT OF PRIVATE DEFENCE, 399

on various circumstances, but there can be little
doubt that if the rightful owner goes to the law
for his remedy he loses the nght of ejecting the.
trespasser by force. .
If the right of defence of property is once re-
cognised in cases of this kind in India, the Indian

“Courts will not be bound by the limitation re-

garding the amount of force laid down in those
cases. The Indian cases have not gone generally

‘the whole length of the principle stated above,

thongh they have sometimes gone very near
it, as will appear from the cases which I propose

to discuss under the fourth head. In dealing

with the English cases 1 have quoted, a distinction

may reasonably be drawn between cases of wrong- .

ful entry into a house and similar entry into waste
or culturable land. On this basis the somewhat
narrow view of possession taken in Jairam’s case

(35 Cal. 103) may perhaps be defended. I shall

consider this case hereafter. Browne’s case was
however quoted with approval im Chandulle Sheikh
v. The King-Emperor (18 C. W. N, 275).

The question when a treipass puts an end to
the possession of the rightful owner has been often
discussed in connection with the interpretation
of Section 141 of the Indian Penal Code, which
defines the common objects which render an
assembly unlawful. In cases where the common
object of the assembly was stated to be “ to en-
force a right or supposed right,” the question has
been discussed whether such an intention could
be attributed to a person who was in possession

Enforee a
right.

immediately before the riot and to those who

came to his help
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This brings us to the consideration of the se-
cond question, which though not having a direct
bearing on the question of self-defence is inti-
mately connected with it. In the case of Queen-
Empress v. Mitto Singh (3 W. R. Cr. 41), Mr.
Justice Campbell, discussing the provisions of See-
tion 141 with special reference to the words, to
enforce a right or supposed right, observed:
““1 think the latter provision applies to an active
‘enforcement of a right not in possession, and not
to the defence of a right in possession.”

In the case of Packkaurt v. Queen-Empress
(24 Cal.. 686) Ghose and Gordon JJ. took the
same view : . It seems to us that if the party of
the accused were rightfully in possession of the
land on the date in question, and if they found it
necessary to protect themselves from aggression
on the part of the complainant’s party, they were
justified in taking such precautions as they thought
were required, and we think that in doing so they
could not rightly be held to be members of an
unlawful assembly.” '

In the more vecent case of Silajit Mahkto v.
Emperor (36 Cal. 865) Jenkins C.J. and Mukerjee
J. said: “ Upon the facts which have been es-
_tablished, the common object here was not to
enforce any right or supposed right. It was
tather to maintain undisturbed the actual enjoy-
ment of a right. If so, no question of unlawful
assembly arises.” The same view was taken in
Ramnandan Prosad v. The Emperor (17 C. W,
N. 1132) _

The decisions on this point have heen unitorm
8o far as the principle is conceraed, and if there hog
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been any difference of opinion, it has been in res-
pect of the application of the principle to the
facts or a particalar case.

In the case of Emperor v. Ambice La! (35 Cal.
443) where the complainant’s party consisting of
12 or 13 persons went with kodalt to a bund erected
on the land of the master of the acoused, in order
to cut it, as it obstructed the flow of water from
their lands and destroyed their crops, and the
accused hearing of this at once assembled to the
number of 50 or 60, and at the time the accused
arrived at the scene the complainant’s party had
either finished the cutting or ceased to do so, and
the accused attacked the complainant’s party and
chased them and killed one man who was not
connected with the cutting in any way. Rampini
and Sharfuddin JJ. said: ““ Then it is obvious
that the accused’s party was from the beginning an

unlawful assembly. They went up armed with

lathies intending to enforce their rightat all hazards.
Even if it be admitted for argument’s sake to
have been a lawful assembly at first, it became
an unlawful assemably the moment .the com-
plainant’s party stopped cutting the opening in
the bund and the accused chased and beat the
complainant’s party and killed Chatar Dass.”
If the bund was on the land of the accused’s
maliks and the complainant’s party attempted
to cut it, the acoused were certainly justified in
preventing mischief being done to that property.
Tt was another matter altogether if they attacked
the complainant’s party after they had ceased
cutting the bund and chased them and lkilled one
of them. Till that moment the assembly cannot’
3 :
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be said to have been an unlawful one. Other

decisions may be quoted bearing onthe question,
but it would serve no useful purpose to multiply
them.

On the third question different views have been
taken having regard to the different facts and
circumstances of a case. The necessity to have
recourse to the public authorities for protection

‘cannot be for the mere purpose of regalning or

recovering possession of the property, but for the
purpose of preventing the trespass on such pro-
perty, otherwise the restriction will practically take
away the right of private defencealtogether, as one
can always have recourse to the Civil or Criminal

Courts for recovering possession from a trespasser.

Upon this point Wharton seys: “ It has been
said that the right does not exist when the party
attacked had an opportunity of calling on the
public authorities to intervene. This, however,

Is not uviversally true. As there are few attecks

which the injured party could not have more or
less clearly expected, it would be incumbent on
him, if the position here contested is sound, to call
on the Government for protection in every case,
or else tolose the right. But to call on the Govern-
ment for aid is only necessary when such aid can be
promptly and effectively given. There are many

- cases of suspicion also, in which a prudent man

would decline to call in Governmental aid, feeling

that the case is not sufficiently strong to justify

80 extreme a remedy. As a rule, therefore, we
cannot say that self-defence cannot be resorted
to, when the party asserting the right could have
protected himself by ca]ling in the Government.
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* & * *

There is no pebble in our way which we could

not remove by action of law. But there is no
pebble on the high way as to which an action of
law would not be absurd. We kick it out of the
way. Just as we exert the right of self-defence
in innumerable other cases in which going to law
would be equally absurd. And we may in like
manner forcibly remove an intruder from a house
or a railway car without stopping to call in a
Magistrate or tear from a wall an insulting libel,
or push back from a highway an overhanging
bough. If so, we may defend life and limb, though
the attack is one we may have so far anticipated
as to have been able to call in official aid in ad-
vance.” (Wharton I ¢s. 97 a.)

In Birjoo Singh v. Khub Lall and others (19
W. R. Cr. 66) Couch C.J. said : ** The Magistrate
seems to have considered that it was the duty
of the Rajapur people to offer mno opposition
whatever to the cutting of the bund, that they
were to go away to seek the Magistrate, who
might be at a great distance and to obtain an
order from him, and if they failed in that they
were to be left to a civil suit to recover compensa-
tion for the injury to their crops from persons
whom it might be difficult to identify as those
who actually committed the mischief, and from

‘whom, if identified, it might not be possible

to recover the amount of the compensation.
I think that is a view which cannot be sup-
ported.” .

In this case it does not appear that the inform-
ation which the accused obtained was either:
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definite enough upon which he was bound to
act or was received in good time to emable
him to go to the authorities to prevent the
trespass.

In Narsingh Pattabhei (14 Bom. 441) it was
laid down that the apprehension which justi-
fies a recourse to the authorities ought to be
based on some information of a definite kind as
to the time and place of the danger actually
threatened. The accused No. 1 received in-
formation, one evening, that the eo'mplainants
intended to go on his land on the following day
and uproot the jaresi seed sown in it. At about
3 o’clock next morning he was informed that the
complainants had entered on his land and were
ploughing up the seed. Thereupon he at once
proceeded to the spot, followed by the other ac-
cused and remonstrated with the complainant.
It was held that the accused were not bound to
act on the information received on the previons
evening and seek the protection of the public
authorities as they had no reason to apprehend
a night attack on their property. In dealing
with the Law Birdwood J. said: “ The right
of private defence of property commences
when a reasonable apprehension of danger
to the property commences. Before such
‘apprehengion the owner of the property is not
called upon to apply for protection to the public
authorities. The apprehension which justifies a

recourse to the authorities ought generally to be

based on some information of a definite kind,
a8 to the time and place of d.anger a,ctually
thmatened.” '
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In Pachkauri’s case {0 which I have already
referred, although it appeared that the party of
the acoused had become aware that the com-
plainant’s party wanted to take forcible possession
of the land, the accused were held to be Justified
in collecting a large number of men and going
to plough the land, and in taking necessary
precaution to protect their possession when the
complainant’s party attacked them.

On the other hand if definite information, such
as a reasonable man can act upon is Teceived In
time to enable the party to have recourse to the
protection of public authorities and he abstains
from so doing, he loses the right .of private
defence.

In the case of Queen v. Mmzuddm (11 W. R.

Cr. 41) the finding of the Sessions Judge

was as follows :—“ I am unable to say that they

-ate to blame for arming themselves or preparing

themselves for the possible contingency of a
fight in defence of their property. There is not
sufficient evidence to shew that there was a cer-
tainty of their being attacked on the morning
of the 4th June last, and they were aware of it,
otherwise it would have been their duty to have
had recourse to the protection of the police.”
Markby J.said : “ I would observe, however, that
had the Sessions Judge found that Moizuddin
(who had struck the fatal blow) and his compa-
nions had neglected to take the precautions
which the law has pointed out.te persons
who apprehended a breach of the peace, I
should have said the plea of self-defence failed

wgether »
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A similar view was taken in Queen v. Jeolall
(7 W. R. Cr. 34), in which it was found that both
parties knew what was likely to happen for both
turned out in force, and the learned Judges observ-
ed: “ There was a Police Station within easy
distance, to which they could have applied for
assistance if they had a claim to it, and in any
case the Civil Courts were open to them to recover
damages from Jeebun for a breach of his contract.”

The following observations in the case of

Queen v. Mana Singh (T W. R. 103) may lead to
a misconception unless read in the light of-the
facts found : *° There was time,” said the learned
Judges, ‘“to have had recourse to the protection
of the public authorities ; indeed, if they had not
gone to the disputed land, there would have
been no riot at all.”

In the case of Baijanath Dhanuk (36 Cal. 296)
when the accused went armed with swords, spears
and lathies where labourers of the opposite party
were reaping some masuri crops and abtacked
them, it was held that the right of private
defence existed though it was exceeded, one
man, being killed.

In the case of Jairam Mahton v. Emperor
(35 Cal. 103) it was held that no man has the
right to take the law into his own hands for the

protection of his person or property if there is.a
reasonable opportunity of redress by recourse
to the public authorities. o

That was a case in which the accused were

not in actual possession before, but on the basis

of a title acquired from the landlord entered the

land by force and attempted to plough the lapd -
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when they were attacked by the complainant’s
party who had been in possession for a long time
before the occurrence. The Court held that under
the - circumstances the accused being actually
in possession had the right to defend their posses-
sion, but as they must have anticipated that their
action was likely lead to a riot, the Court (Mitra
and Caspersz JJ.) observed: “If a person has
the right to possession and was inlaw constructively
in possession, but was not in actual occupation
just before the occurrence, he may ordinarly
have recourse to the proper authorities for the
prevention of any wrong to him, and he should
not be allowed to plead the right of private
defence of property.” It may. be doubted it
in this case the accused had any possession to
defend. B

A different view was taken in the case of

. Kabiruddin v. Emperor (35 Cal. 368) in which

Sharfuddin J. observed: < It is contended on
behalf of the appellants that they, having arrived
on the spot first, had the right to remain there,
and if disterbed in that right they were entitled
to set up the plea of the right of private defence.
1 cannot accept the above proposition, as such

" an enunciation of law would be dangerous to the

peace of the country. It would justify a regular
race between two factions as to who should arrive
first.” ¢ The right of private defence would
become # foree,”” said Sharfuddin and Cox JJ. in
Chandulle Sheikh v. The King-Emperor (18 C. W.
N. 275), <« if it depended on a race between two
factions, to see who should arrive first.”” The
principle laid down in Browne’s case was followed.
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As regards the fourth question, it is obvious

that when the apprehension of danger is over the
right is at an end (Section 105). The danger
may disappear in more ways than one. The
attacking party may take to flight at the sight
of a superior force or may retire having accom-
plished its purpose. In either case an attack
on the retiring party would not be defence but
offence.

In the case of Emperor v. Ambika Lail already
referred to, it was said that the assembly became
an unlawful assembly the moment thé com-
plainant’s porty stopped cutting the opening in
the bund, and the accused chased and beat the
complainant’s party and killed Chater Dass.

Where an old woman caught stealing was
given severe blows which caused her death, it was
held by a majority of the Judges that the case was

one of murder (5 W. R. Or. 33). The ground
no doubt was that the danger to property if any -

had disappeared when the woman was caught,
after which no right of private defence could be
claimed.

Where a person wilfully killed another who

was endeavouring to escape after detection in

the act of house-breaking by night for the purpose
of committing theft, it was held that the case

was one of murder, and that there was no right '

of private defence (5 W. R. Cr. 73).

Where 4 trespassed into the land of B whose
servants seized and confined A till the follow-
ing day, it was held that the action could not
be justified by any right of private defence (13

- W.R.Cr. 64}, .
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When the first four questions are answered

- in favour of the accused the right of private

defence is established and then the fifth question
arises for consideration, namely, whether the ap-
prehension of danger was sufficiently grave to
justify the amount of injury caused. .

Tn the case of Ganouri Lal v. Queen Empress
(16 Cal. 206) the whole question relating to the

right of private defence was discussed. The

facts were that some of the complain;?.l?t’s
servants went upon accused’s land for repairing
or erecting a bund. The accused ecollected

lathies and injured five persons. It was held
by Pigot and Macpherson JJ., that the accused

were rightly convicted of rioting—as complainant’s

Exceasi
eXercis
the rig)

act amounted to a civil trespass, and there wasno

immediate or pressing necessity of'd kind, showing
that there was no time to have recourse to the
protection of publicauthorities. Thisin effect was

‘a ease in which the right of private defence was

considered to have been exceeded. If only suffi-
cient force were used to eject the complaifxa-nt’s
party without causing them any serious imjury
the plea of the right of private defence would,
1 am sure, have prevailed. It has been thought
that this case has the effect of unduly narrowing
right .

thiv'hither more harm has been inflicted than
was necessary for the purpose of defence is Purely
a question of fact. In the following cases 1t Was
held that the right was not exceeded —

(¢) When a person finding a thief enter

Right :
excoods

his house at night held him by his -
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face down and the latter died of suf-
+  focation (3 W. R. Cr. 12).

(b) Where the accused struck a blow with a
lathi causing death when he was at-
tacked with a spear (11 W. R. Cr. 41).

(c) Where accused gave a blow with lathi
to a thief stealing crops which were
frequently stolen (12 W. R. Cr. 15).

(¢} Where accused in resisting a sudden
attack upon them for cutting their

- crops inflicteo a wound with a bamboo
from the effects of which the man
died (14 W. R. Cr. 69).

(¢) Where a number of men attacked a
kutchery in which there were cash and
other properties of the zemindar, and
one of the servants shot dead one of
the assailonts (22 W. R. Cr. 51).

(f} Where the deceased struck a blow on the

accused which felled him to the ground

and the accused inflicted a blow on
the head of the deceased fracturing

~ his skull and causmg death (13 C.

W. N. 1180).
In the following cases it was held that the
Right | right of private defence had been exceeded :(—
OE 000!

(o) Where a thief was caught at night with

half his body and his head inside the - -

wall of a house and was struck with a
pole five times on the neck.” It was
~held that more harm was done than
was necessary. The accused were
convicted of culpable homicide not
amounting to murder (6 W. R. 50),
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(b) Where accused wanted to construct a
path through joint land belonging to
_himself and the deceased, and was
stopped by the deceased which led to
exchange of hot and violent words
and the deccased wrested the kodal:
from the hands of the accused who
having recovered it struck a violent
blow driving the koduli right through
the skull into the brain which resulted
in death 18 days after, it was held
that although the prisoner was justi-
fied iIn meeting force by force., he
caused more injury than was necessary
(6 W. R. Cr. 89).

(¢) Where deceased attempted to commit
house-breaking: by night, was sub-
jected to gross maltreatment and
strangled by the accused when he
was fully in their power and help-

. less, it was held that there was no
right of private defence (14 W. R.
Cr. 68).- '
(d) Where a gun was fired from a distance
" of five and twenty yards when there
could not be any-imminent danger to
the party of the accused, the act was
held not justified (17 W. R. Cr. 46).
(¢) Where a Head Constable unlawfully ar-
~rested one of a party of gipsies, and all
of them turned out, some four or five
being armed with sticks and stones
and advanced in a threatening manner
towards the Head Consta.ble and were
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fired with a2 gun and one of the gip-
sies was killed, and it appeared that
the crowd would have retired if the
gipsy who was arrested had heen
- released, it was held that the right of
private defence had been exceeded
(3 All. 253).
(f). Where 4 caused crops to be sown on land,

as to the enjoyment of which theie was -

a dispute between her and B. Per-
sons having proceeded to reap the
crop on behalf of B, the servants of
A went to the place with a police
officer and some armed constables.
The police officer ordered the reapers
to leave off and disperse, but they
did not do so, whereupon he ordered
one of the constables to fire and he
fired into the air. Some of the reapers
remained and assumed a defiant
attitude. The police officer without
attempting to make any arrests and
without warning the reapers that, if
they did not desist, they would be
fired at, gave orders to shoot and one
of the constables fired and mortally
~wounded one of the reapers. Tt was
held that there was no right of private
defence as the police officer 4id not
act with good faith (21 Mad. 249).

{(g) Where the accused three of whom were
armed with a sword, garase (scythe)
-and a lokanda (iron stick) respectively
and the rest with lathies, went in a
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large body to the disputed land,
where the labourers of the opposite
party were reaping the crops, attacked
them, fatally wounded one and
severely injured another, it was held
that the accused who ordered the at-
tack and those who used the sword,
garasa and lohanda had exceeded the
right of private defence, and 8o also the
others who continued in the unlawful
assembly thereafter and aided and
abetted the former (36 Cal. 296).

Where the right is exceeded and the injury
caused is not justified, the person causing such in-
jury is in the same position as if he had no right.
of private defence at all.

In cases of murder, however, an excessive
exercise of the right reduces the offence to culpable
homicide not amounting to murder (Section 300,
Exception 2).

A careful study of the important decisions of the
various High Courts on the question of the right
of private defence, would show that though some-
times they appear to be conflicting, they are fairly
in agreement on all essential questions of principle,
the difference being generally due to the answer
given, in view of the circumstances of each case,
to the four questions which I have discussed.
For instance, some Courts have held upon
particular facts of the case before them that the
information that an attack was contemplated was
sufficiently definite, and that there was am ple time
{0 seek the protection of the authorities. In other .

gagos a different inference has been drawn. In
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some cases it has been inferred that the danger

to property was sufficiently grave to justify
the use of force, and that the injury caused was
not more than what was necessary. A contrary
view has been taken in some other cases. But
these differences are differences in respect of in-
ferences of facts drawn by Judges in particular

cases. Bo far as the law is concerned there has:

been on the whole very little difference of opinion.
The five questions which I have discussed in
connection with typical cases of land riots that
arise so often in Bengal will serve to elucidate the
principles which govern all cases relating to the
right of private defence whether they arise upon
attempts to commit criminal trespass on land or
upon attempts to commit theft, robbery and other
offences of the same kind in respect of movable

property. The essential principles are the same
in all. "

The only other question of any difficalty that

remains to be considered is the right of private
defence against public servants when they purport
to act in their official capacity.

Section 97, as you have seen, gives the right of
private defence only egainst offences affecting the
human body or certain offences against property.
Therefore no right of private aefence arises against

any act done by a public servant in execution of

his duties as such public servant even without

the special provisions of Section 99, which are
intended to protect only those acts of a public

servant which, though not wholly illegal, are not
strictly legal. There are cases where a public
gervant does something which the law does not
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authorise him to do, or does an act authorised by
law without fulfilling the conditions upov which
alone the law gives him such anthority, or cases
where by mistake he exercises his authomty
against the wrong person. In such cases if the act

_ is one which is wholly unauthorised, a public

servant is in the same position as a private indivi-
dual. Where, however, he acts in good faith
and under the colour of his office and the act is
one not wholly unauthorised and yet not strictly

legal, then he can claim the protection of the first

clause of Section 99 unless the act reasonably
causes the apprehension of death or of grievous
huré, in which case the person against whom the
authority is sought to be exercised is not required

‘to submit to anything which is not strictly legal.

That a public servant should enjoy some

~ amount of immunity, even where he exceeds his

authority, is obvious. It would be disastrous if
an officer of a court could be assaulted with im-
munity, because he omitted certain non-essential
formalities and his procedure was not quite
vegular. It will be equally disastrous, if a public
servant were allowed recklessly to exercise his
authority without proper care and caution, and in
defiance of those provisions of the law which are
intended to safe-guard the liberty of the subject.
Ina large number of cases the dividing line is not
easy to discover. There are very few reported '
decisions on the subject in which any definite
principle has been laid down for our guidance.
From this point of view the most important
case in Bengal is that of Bisu Halderv. The Emperor
(11 C. W, N. 836), where on the complaint of one
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@ that his wife was wrongfully confined by his

father-in-law, a warrant was issued under Section

96, Cr. P. C., which'is wholly inapplicable to cases
of wrongful confinement. The Police attempt-

ing to execute this warrant at the house of the

father-in-law was obstructed by him; it was held
that the warrant being wholly illegal, Section 99
could not- apply. Stephen and Coxe JJ. said:
“ The question then arises whether the resistance
offered in this case comes within the terms con-
templated by the first paragraph of Section 99 of
the Code, the effect of which would be to deprive
the petitioners of a right of private defence he would
otherwise have, and this depends on the further
gquestion whether the conduct of the Police was
not something more than ‘ not strictly justifiable
by law’ according to the words of the section, there
being no question of their acting in good faith under
colour of office. We think the provision of this

scction does not extend to the case. In Mr.

Mayne’s Commentary on Criminal Law, Section
225, it is stated that the words ‘ not strictly
justifiable by law * seem to point to cases where
there is an excess of jurisdiction, as distinct from

a complete absence of jurisdiction, to cases where .

the official has done wrongly what he might have
done rightly, not to cases where the act could not

possibly have been done rightly. This seems to -

us to be a sound exposition of the law and to ex-
press exactly what has happened in this case
and therefore Section 99 does not apply.”

This decision may be taken as an authoritative
exposition of the principle applicable to cases of

- this kind, The difficulty. however, arises in

RIGHT OF PRIVATE DEFENCE, 47

determining in particular cases whether the act
falls within the one class or the other ; or in other
words whether the act is wholly and clearly
unjustifiable or whether it was a mere irregularity
not affecting the merits of the case.

The following are some of the more important
cases in which the acts of public servants were
held to be wholly illegal and without jurisdiction
and as such not entitled to protection :—

(¢) Where a peon was under orders of a
Forest Settlement Officer impressing
carts for the use of the latter and was
resisted. In re the petition of Rakh-
maji (9 Bom. 538).

(b) Where a surveyor attempted to divide
a joint property the subject of a
Civil Court decree being deputed for
the purpose by the Collector of the
District—Queen-Empress v. Tulsiram
(13 Bom. 168). Birdwood and Par-
sons JJ. observed: ¢ The protection
which extends to acts not strictly
justifiable in law, does not extend to
an act which is altogether illegal .”

(¢) Where a police constable entered upon
the premises of & person of suspi-

 cions character, and knocked at his
door to ascertain if he was there—
Dorasamy Pillai’ v. Emperor (27 Mad
52).

In the last case Bhashyam Ayyanger J. said.:
“ The constable in entering upon the accused’s
dwelling house and knocking at his door atb

Acts win
illegal.

midnight with the intention of finding out whether
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the accused, who is regarded as a suspected
character by the police, was in his house, was
technically guilty of housetrespass under Section
442 of the Indian Penal Code. The course adopted
by the constable was certainly one which would
cause annoyance to the inmates of the house, and
is also insulting to the accused and under Section
104 the accused was justified in voluntarily causing
to the complainant the slight harm he inflicted on
him and the constable cannot be regarded under
Section 99, Indian Penal Code, as acting in good
faith.”

() Where a vaccinator attempted forcibly
to vaccinate a child against the wishes
of its father and was assaulted.
Bahal v. Emperor (28 All. 481). See
also Mangobind Muchi v. Empress
(3 C. W. N. 627).

(e} Where a constable went to search for
purposes mentioned in Section 165,
Cr. P. Code, without any written
authority, Idu Mondal v. Emperor
(6 C. L. J. 753).

(f) Where a police officer conducting a
search outside his jurisdiction, with
a constable who had jurisdiction, but
who had no order from his own Sub-
Inspector, was assaulted, it was held
that no offence under Section 353
I. P. C. had been committed (13

AT T, 691).

{9) Where a surveille on a domiciliary visit
being paid to him by a polie.é officer,
refused to allow hig thumb impression
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to be taken and on the officer
attempting to take i, produced a
lathi saying he would not allow the
impression to be taken and if any
one asked for it he would break his
head, it was held that Seetion 99
of the Penal Code applied to the case,
Birbal Khalifa v. Emperor (30 Cal. 97).

(k) Where an excise Sub-Inspector attempt-
ed to search the house of a person
on information of his being in posses-
sion of Gujrat Ganja which not being
an excisable article the action of the
excise officer in entering and search-
ing the house of the -petitioner was
without legal authority, it was held
that Section 99 of the Indian Penal
Code could not protect the excise
officer in such a case and an assault
on him under the circumstances was
no offence. Jagarnath Mandhata
(1 C. W. N. 233).

. Regarding the legality of warrants of arrests,
attachment,etc.,thelawin England is thus stated—
“ Arrest on a warrant for misdemeanour is not
legal unless it is effected by or in the presence of
the person named or designed thereon, and he has
the warrant with him for production if necessary.”
(Russell 737). Ina casein which a warrant was
given to a constable to arrest P,which the consfable
gave to hig son, who went in pursuit of P, the
constable himself remaining behind at about a

quarter of a mile and P gave a wound with a knife .

Which ; 1t appeared, he did not hold for resisting

Irregular
WAITBTLS,
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illegal violence, Parke B, said: “ The arrest was
illegal as the father was too far off to be assisting
in it ; and there is no evidence that the prisoner
had prepared the knife beforehand to resist illegal
violence. If a person receives ilegal violence,
and he resists that violence with anything he
happens to have in his hand, and death ensues,
that would be manslaughter.” (R. v. Patience,
7 C. & P.775). Butin order that the officer exe-
cuting a warrant may elaim protection for his act,
it is necessary that the process should be legal.
““ It must not be defective in the frame of it, or
bad on the face of it, and must issue in the ordinary
course of justice from a Court or Magistrate having

jurisdiction in the case” (Russell 738), but it

is not necessary to show the validity of the pro-
ceeding prior to the grant of the warrant.

Then, again, the protection does not extend to
an officer who arrests a person who is intended-

to be arrestéd, but whose name is not correctly

stated in the warrant. Thus in a case where a
Justice issued his warrant directing a constable
to arrest J. H., charged with stealing a marte,
the constable arrested R. H., who was the party
against whom the warrant had beenissued and who
had been intended to be arrested and who
had been supposed to be J. H., his name

"being really R. H., J. H. being his father's"

name, and the constable was resisted, Coltman J.
told the jury that the law would not justify the

constable’s act, the warrant being against J. and -

notagainst K., although R. was the party intended
to be taken.” (Hoye v. Bush, 1 M. & Gr, 775)
(Russell, Vol, 11, 739-40), |
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In another case in which the Christian name
of the person intended to be taken was omitted
without assigning any reason for the omission,
the warrant was hold to be bad (R. v. Hoed,
1 Mood. 281) (Russell 740).

The law in England seems to be stricter in
favour of the subject. '

There are cases in which a warrant is wholly
ultra vires, not being issued by any authority
competent to issue such warrant, or as is more
often the case, issued in the exercise of a power

which does not exist in the particular case, or is

so defective in form or the manner of its execution
so reckless or improper as to render the proceed-
ing wholly illegal. On the other hand, there are
cases in which a warrant is issued by an authority
competent to issue such warrant, but is only
slightly defective in form or the manner of its
execution is to a certain extent irregular, so that
it could not be said that either the warrant or
the procedure in execution was in strict conformity

Tllegal
warrant.

with law. The execution of a warrant falling with-

in the first class is a wholly unauthorised act to
which the law affords no protection. It is only to
cases of the second kind that the law gives protec-
tion to the public officer eoncerned, provided he
acts in good faith and without malice, and the
mistake or omission does not unduly restrict the
liberty of the subject. In all cases of irregularity
the question of protection depends on the degree
of irregularity. |

In Queen-Empress v. Jogendra Nath Mukerjee
(24 Cal. 320) where a District Magistrate issued a

warrant for the arrest and produetion of a witness
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for the purpose of giving evidence to an investiga- -

tion held by the police, and in attempting fo
execute such warrant the police arrested the wrong
person, and were assaulted in the attempt, it was
held by Ghose and Gordon JJ., that there being
no provigion in the Code of Criminal Procedure
whereby a Magistrate could issue a summons or
warrant for the arrest of a person to be brought
before a police officer to give evidence in an
investigation before him, the warrant was illegal,
and hence the conviction under Sections 143 and
186 could not be upheld. But generally irregular
acts of public servants in connection with the
execution of warrants have been held to be pro-
tected.
The following are some of the cases in which
this principle has been adopted :—
{¢) Where a warrant issued for the arrest

of a debtor under the provisions of-
Section 261 of Civil Procedure Code

was initialled and not signed, as it
should have been done under the law,
and the officer executing the same was’
foreibly resisted—Queen-Empress v.
Jarnki Prasad (8 All. 293). It was
sald by Oldfield J. that the act of
the accused did not cease to be an
offence on the ground that the act was
done in the exercise of the right of
private defence, as there is no such
right under Section 99 of the Indian
Penal Code against an act done or
attempted to be done by a public
servant acting in good faith under
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colour of his office, though the act
may not be strictly justifiable by law.

(b) Where a man was arrested by some

police officers without having the
warrant with them and without the
warrant being duly endorsed to them
and the man arrested was rescued by
the accused who caused hurt to two
constables—Queen-Empress v. Dalip
(18 All. 246). In this case the Court
whilst holding that the arrest was
illegal was of opinion that the accused
could not claim the right of private
defence, inasmuch as they were acting
in good faith and .under the colour of
their office.

(¢) Where a Sub-Inspector of Salt and Ab-

kari attempted, without a search
warrant, to enter a house in search
of property, the illicit possession of
which is an offence under the Madras
Abkari Act, and was obstructed and
resisted where it was not shown that
the officer was acting otherwise than
in good faith and without malice—
Queen-Empress v. Pukot Kotu (19
Mad. 349).

(d) Where a warrant of distress had been

issued for the attachment of the pro-
perty of defaulters who had failed to
pay & house tax, and the officer exe-
cuting the warrant attached a bucket,
a spade belonging to the defaultmg
potter, although the attachment of
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such properties was illegal. Queen-
Empress v. Poomalai Udayan (21 Mad.
296). Subramania Ayyar and Davies
JJ. in considering whether the
circumstances justified the resistance
said: °“ We clearly think that it did

~ not, as the act, however irregular or
illegal it may have been, was the act
of a public servant acting in good
faith under the colour of his office, and
against such an act the accused had
no right of self-defence under Section
99 of the Indian Penal Code, inasmuch
as there was po apprehension of death
or of grievous hurt.”” The remarks 1n
this case are somewhat broader than
the words of the Section would seem
to justify.

(¢} Where a proclamation had been issued

for the attachment of the property
of certain absconding persons, and
during the attachment an objection
was raised that the property attsched
did not belong to the absconders, and
the accused assuming s threatening
attitude prevented the police officer
from attaching the property—>Bhas
Lal Chowdhury v. Emperor (29 Cal.
417). Prinsep and Stephen JJ. said :
*“ We may add with reference to the
facts found in the case that even
supposing that the property aftached
was not the property of the abscon-
ders, the rightful owner had no right
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of private defence of his property, in-
asmuch as the evidence shows that the
police officer was acting in good faith
under colour of his office, and even
supposing that the order of attach-
ment might not have been properly

made, that would in itself be no:

sufficient ground. The law, ag ex-
pressed in Section 99, Explanation 2
of the Indian Penal Code, is clear on
this point.,” -

(f) Where an order was made to the police
purporting to be under Section 145 ol
the Criminal Procedure Code directing
them to take charge of some crops in
dispute, and the police went to the
spot where the crop was stored. and
proposed to guard it, and the accused
and some men of their party
put them into confinement—2Bhola
Mahto v. Emperor (9 C. W. N.
125).

It was observed that although the order
may not have been strictly lawiul,
the action of the acoused was
violently aggressive and not merely
self-protection.

The question as to what constitutes good faith
was raised in the case of Bhawoo Jiwayr v. Mulji
Dayal (12 Bom. 377). There the accused, a police
constable, was on duty one morning and about
7 AM., he saw the complainant ¢arrying under his

arm three pieces of cloth. Suspecting that the -
~cdloth was stolen property, he went up to the

. Good faith
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cormplainant and questioned him, and getiing an
answer which he considered to be unsatisfactory
he took hold of one of the pieces to examine it
more closely. The complainant objected and there
was a scuffle between them, and the accused ar-
rested the complainant. Birdwood and Farran
JJ.said : “ If he had an honest suspicion, as we
think he had, even though the same facts might
not have raised any suspicion in the mind of g
police officer of higher grade, still he acted , we think,
with due care putting in questions, the answers
to which might clear away his suspicion. The
putting of questions under these circumstances was
in itself an indication of good faith as defined in
Section 52, Indian Penal Code............ He himself,
as we think, believed that he was legally justified
in detaining the cloth ; and though he was entirely
" mistaken as to the character of the complainant,
we think that his belief as to his legal right was a
bona fide belief and that he is protected by Section
79, Indian Penal Code. If he acted with due care
and attention, such as cught to be expected from
a constable in his position, in the circumstances
in which he was placed, then he acted in good
faith ; and even though his act might not have
been strictly justifiable by law that is, even though
there might not have been a complete basis of

fact to justify a reasomable suspicion that the

dloth was stolen property—still the complainant

had no right of private defence, as the accused

was a public servant acting under colour. of
his office, and his act was not one which caused
the apprehension of death or of grievous
hurt.”
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There are numerous cases in which convic-
tions under section 186 have been set aside by
reason of slight defects In the warrants or
irregnlarity in the procedure, but the considera-
tions that arise in dealing with cages under that
section are materially different and do not help
in the interpretation of section 99. Decisions
under section 353 have however a more direct
bearing on the provisions of section 99 relating
to public servants.

Section 186
and 353 Dias-
tinguished,
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In my previous lectures I have discussed
the principles relating to the substantive law of
crimes. In my introductory lecture, I have ex-
plained to you what crimes are and how they
differ from civil injuries. I have told you that a
crime must be an act or an omission and that an
omission to be punishable must be one in breach
of a legal duty, I have explained what those omis-
sions are, what is meant by an act that an act or
onmssion must be that of a rational human being
capable of distinguishing right from wrong, and
that the criminal act must be the outcome of an
-evil intent. Incidentally I have discussed the
question of the liability of corporations for crimes.
1 have tried at some length to explain to you
what evil intent means, and in Lecture 111, I have
discussed the question of inchoate crimes, and have
told you that ordinarily a mere intention or even
a preparation to commit a criminal act is not
punishable, and that among inchoate acts what is
punishable is an attempt, which in the technical
sense 1n which it is used in eriminal law is some-
thing -representing a stage after preparation. I

have dealt at some length upon the difference

between attempts and preparations. I have also
explained to youin this connection the meaning of
abetments and conspiracies to commit crimes. I
have devoted the whole of the fifth lecture .to an
explanation of mens rea as a necessary ingredient
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in crimes, and have discussed the circumstances .
in which mens rez may be imputed to a person
charged with a criminal act. I have then at-
tempted to explain in some detail the meaning of
the various terms used in the Indian Penal Code
to denote the mens rea for various classes of
offence defined in the Code.

In Lectures VII, VIIT and IX, I have dealt with
the provisions of Chapter 1V of the Code which
may be said generally to deal with matters which
negative mens rea or in other words with the
conditions of non-lmputability. In connection
with the Chapter of General Exceptions I have
dealt with the following matters :—

(1) Mistakes of law and fact. SectionsT76 and
79.. '

(2) Exemption from liability of judicial
officers and those acting under their
orders. Sections 77-78.

(3) Accident. Section 80.

{(4) Harm caused to prevent greater harm.
Section 81..

(5) Mental incapaocity—

Infancy—Sections 82 and 83.
Insanity—Section 84.
Drunkenness—Sections 85 and 86.

- (6) Consent. Sections 87, 88,89, 90, 91 & 92.

(7) Compulsion. Section 94.

(8) Acts causing slight harm. Section 95.

(9) Right of private defence. Sections 96-
104.

As the last question is one of ‘great importance
Y have dealt with this separately in Lecture XII, -
and have for a better understanding of the subject



The
Complaint,

430 THE TRIAL.

devoted a lecture explaining the meaning of
possession in eriminal law. '

In these twelve lectures all the important ques-
tions of principle have come under consideration.

When the principles governing the law of
Crimes are understood the next thing to consider
is the method of trial.

In India there is no division of crimes between
treasons, felomes and misdemeanours. There is
only a division between Summons cases and
Warrant cases. A warrant case is the case of an
offence punishable with death, transportation or
imprisonment for a term exceeding six months
(Section 4 clause w). All other cases are Summons
cages.

There are some cases in which the party injured

must himself complain otherwise the court cannot
take cognizance in the case. These are offences
relating to contracts of service, those relating
to marriage or defamation. There are cerfain
other offences of a political character in which
the sanction of the Local Government is necessary
for initiating criminal proceedings. Then there are
certain other offences relating to proceedings in
courts of Justice or which concern public servants
which cannot be entertained by a Magistrate

‘without the sanction of the Court or without the
- complaint of the public servant concerned (Section

195). In the last mentioned cases Civil and Re-
venue Courts are also authorised to send offenders
for trial to the nearest Magistrate at their own
instance. L
Subject to these provisions of the Code a
Magistrate can take cognizance of an offence in one
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of the three ways mentioned in section 190 of the
Criminal Procedure Code, t.e.—

{(a) Upon a complaint

(6) Upon a police report.

(¢) Upon information from any person other
than a police officer or upon the
Magistrate’s own information.

In a case instituted upon complaint the Court
first examines the complainant and then makes any
further inquiry that it thinks necessary, and then
either dismisses the complaint or issues process
against the accused. When the accused appears
if the case is one triable exclusively by the Court
of Sessions, the Magistrate holds aninquiry and if a
prima facie case is made out he commits the case
for trial to the Court of Sessions and the accused
is tried there, generally, with the aid of a Jury,
and in a few Districts with the aid of Assessors.

The procedure in the trial of summons and
warrant cases is slightly different. In a sumn-
mons case the Magistrate is not bound to frame a
charge but it is somefimes done and the accused
1s asked as soon as he appears if he is guilty and
if he ad mits his guilt he is convieted and sentenced
forthwith ; but if he does not admit then evidence
is taken on behalf of the prosecution and also such
evidence as the accused may choose to adduce.
The Magistrate then, as a rule, examines the
accused without administering an oath to him after
which he either acquits or convicts and passes
sentence. In cases instituted on complaint if on
the day fixed or on any adjourned date of hearing

the complainant is absent, the accused is acquit--

ted. In cases of frivolous and vexatious charges

Prinoiple -
oath to
accused,
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institated on complaint or on information to a
police officer or to a Magistrate, the Magistrate
may on acquitting the accused direct the payment
of compensation to him. This power is common
to both Summons and Warrant cases.

The procedure in warrant cases is somewhat
different. Being of a more scrious character the
accused is entitled to know the precise charge
that he has to meet. Solong as he does not know,
he can not be called upon to enter on his defence,
and obviously the precise nature of the charge
can not be indicated until the Magistrate knows
what the evidence is. The result therefore is that
whereas in a summons case the accused 18 asked
to plead at the very beginning, he is not -asked
to do so in a warrant case. When he appears
the evidence for the prosecution is first recorded.
The Magistrate then examines the accused, the
object of such examination being to give the ac-
cused an opportunity of explaining away any
circumstance that may appear against him in
the evidence. The Magistrate may then if he
has not already discharged the accused, discharge
him, if in his opinion there is not sufficient evi-
dence for framing a charge against him; but
if the. evidence is sufficient the Magistrate

_frames a charge. If he thinks the case against

the accused is not established he may at any

- stage discharge him, but if he comes to that

conclusion after the charge is framed he acquits
the accused. An order of discharge may be
gset aside by a superior Court but an order
of acquittal can only be set aside by the High

Court,
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T'he charge . must contain the following
particulars :—

(¢) The offence with which the accused is

charged is to be described by name,

ifany, and by the Section of the Code

under which it falls.

(8) Particulars as to time and place of the
offence alleged, the person against

whom or the thing in respect of which '

it was committed and such other
matters as may be sufficient to enable
the accused to know the precise charge
which he has to meet,

If the charge is defective, a conviction based
upon such a charge may be set aside by a court
of appeal or revision if the defect did in fact mislead
the accused and has occasioned a failure of justice.
But before judgment is pronounced the charge

may always be altered or amended. When a

charge is framed the accused then enters upon his
defence. He is asked to say whether he is guilty

‘or has a defence to make. He is not bound to

answer any questions. 1t is his privilege to stand

- mute if he chooses. Even if he pleads guilty the

law, in its tenderness towards an accused person,
leaves it to the discretion of the Magistrate to
convict the accused upon his own plea or not to
do so. If the accused refuses. to plead or does not

_plead or claims to be tried, he is asked whether

he wishes to cross examine the witnesses for the
prosecution. He has ‘this right even if he has

~ cross examined the witnesses before charge, and
the only ground upon whmh thls nght can be :

. ¥F
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refused, is that it is made for the purpose vexa-
tion or delay. Accused then, if he chooses, calls
evidence in his defence and in doing so is entitled
to all reasonable assistance of the court. If the
Magistrate finds the accused not guilty, he ac-
quits the accused, but if he finds him guilty he
convicts and sentences him.

An order of diseharge is no bar to a fresh
trial on the same facts. In a warrant case the
absence of the complainant does not put an end
to the trial except where the offence is compound-
able, in which case it is in the discretion of the
Magistrate to discharge the accused at any. time
before the charge is framed. What offences are
compoundable are stated in section 345 of the
Criminal  Procedure Code. In a summons - cage
there is no distinction bet“ een a dlscharge and an
acquittal.

It is the right of the Crown at any stage of a
trial but before judgment is pronounced, to enter
a nolle prosequi. Section 333 gives the power to
the Advocate-General in cases tried before the
High Court. In other cases the Public prosecutor
performs a similar function, (Section 494).

There are certain offences which are triable

saummarily as provided for in Cha.pter XXIT of -

the Criminal Procedure Code.

~ In cases triable by the High Court or the Court
of Bessions there is an enquiry by a Magistrate
preliminary to commitment. When committed
the accused is tried either with the aid of assessors
or with the aid of a Jury. The Judge is not bound

to accept the opinion of assessors, but he can not

convict or acquit an accused against the opinion of
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a Jury ora majority of the Jurors as the cage may be.

If he differs he refers the case to the High Court.

He is not in any case bound to accept the
verdict. But in cases tried by the High Court the
Judge is bound to a.ccept the unanimous verdict
of the Jury or the opinion of the majority when
divided in the proportion of 6 : 3.

The Crown as well as the accused kave the ab-
solute right of challenging a certain number of
Jurymen in trials before the High Court, but for
the Mufassil this can only be done on good cause
shown. 1n a trial by Jury when the evidence is
closed the case is argued on behalf of the prose-
cution and defence. If the accused adduces no
evidence he has the last word. When the argu-
ments are over the Judge charges the Jury, sum-
wing up the evidence for the prosecution and
defence and laying down the law.

The Judge is required in a Jury trial to record only
the heads of charge to the Jury. Judges of the
High Court are not bound to make any such record.
The Jury is bound by the directions of the Judge
regarding all questions of law, but as to facts
they are the sole Judges. The Judge decides all
questions of law including questions as to ad-
missibility of documents, their construction and
other matters mentioned in Section 298 Ctlmma,l
Procedure Code.

An appeal lies to the High Court from a
conviction in Sessions Cases both on questions
of law and fact, but in the case of trial
by a Jury an appeal lies only on. ques-

Jury.

Soe. 418,

tions of law. A question of sentence iz a -

'_questlon of law. The local Government has
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the right of appeal even in cases tned by a
Jury and the appeal lies both on questions
of law and fact. The accused has the right
of appeal in some cases but not in all (Chap.
XXXI). A sentence of death can not be carried
into execution without confirmation by the High
Court whether the accused appeals or not. The
matter always comes upon a reference under
section 307 and even when the trial is by Jury,
the High Court has to consider the case both on
law and facts.

This is a very general summary of the procedure
at the trial. The evidence in criminal cases must
as a rule, be recorded in the presence of the ac-
cused. Evidence recorded by one Magistrate
cannot be used by another if the accused insists on
g trial de novo (Sec. 350).

The question of evidence in criminal cases re-

quires special consideration. ~Although the

provisions of the Evidence Act, where there.
is no indication to the contrary, apply both

to evidence in civil and criminal cases, there is
a marked difference between the two re-
garding the method of its treatment. First,
as regards the quantum of evidence, whereas
a mere preponderance of probability due regard

_being had to the burden of proof, is a sufficient
basis of decision, in criminal cases a much higher

degree of assurance is required. There is first the
general presumption of innocence which has to
be rebutted in every case. This is not an artifi-
cial Tule of law, but is founded on the undonbted

fact established by universal experience that the

human mind is naturally averse to crimes and that
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the graver the offence the greater is the aversion.
The most confirmed pickpocket may not hesitate
to commit an act of theft, but however depraved
he may be, he would still retain an aversion to
il a child for the sake of its ornaments. Natural-
ly the degree of evidence required to convince the
mind must vary in proportion to the gravity of
the offence charged. The graver the crime, the
cleater and the plainer ought to be the proof of
it. 'This seems to be common sense. Itisa princi-
ciple upon which we act in the ordinary concerns
of our life. We take greater care and insist:
on greater satisfaction when we purchase a horse
than we do when purchasing a sheep and very
much more ¢éare when purchaging a piece of valu-
able land. Theoretic objections have however:
been maised to the application of the principle -
by an eminent Judge, who-said— _
“......Nothing will depend upon the comparative
magnitude of the offence ; for be the alleged crime
great or small, every man standing in the
situstion in which the prisoner is placed, is =
entitied tohave the charge against him clearly and
satisfactorily proved.”  R.v. Ings. 33 St. Tr.1135.
The next point for consideration is the infi-
nitely greater misery and. suffering which the
gentence of a -criminal Court entails than' the
decree of a Civil Court. In the former often a
man’s life is at stake ‘whereas in the latter it is only
his  property. These considerations have given -
rise to the well known maxim of law that it is
better that ten guilty men should escape than that
one innocent man should suﬁer (Per Holyroyd J

in Sara Hobson’s Ca.se)



Qnus of
FProof,

138 THE TRIAL,

The principles enunciated above have grea.tly
infinenced the rules relating to the onus of proof

‘and degree of certainty required for a conviction

in criminal cases. It has been laid down repeated-

"ly and has never been questioned, that though in
 civil cases a mere preponderance of evidence would
 suffice that is not enough for eriminal cases. Pro-

bability may constitute sufficient ground for a
verdict and, if the matter is doubtful the Jury may
found their verdict upon that which appears the
most probable. Willes J. in Cooper v. Slade (6
H.-1L.C.77). _

‘ What i8 necessary in such cases’ said Baron
Parke in B. v. Sterne (Bum. Asgs. 1843 M. 8)
‘18 such moral certainly as convinces the mind of
the tribunal as reasonable men beyond all doubt.’

The same "principle has been enunciated in
various cases in India. |

Sir Flijah Impey C. J. in charging the Jury
in Nanda Coomar’s case observed :(— You will

- consider on which side the weight ‘of evidence

lies, always remembering that in criminal and more
especially in Capital cases you must not weigh the
evidence in a golden scale ; there ought to be =
great difference of weight in the opposite scale
before you find the prisoner guilty.”

In Reg. v. Madhab Chandra (31 W. R. or. 13)
better known as the Mohunt of Tarakeswar’s case.

- “ Tt seems to me ” said Birch J. ¢ that the only

distinction, if any, which can be drawn between
civil and criminal cases as to the amount of proof
requisite is this. In ordinary Civil Cases a Judge
of fact must find for the party in- whose favour
there is a preponderance of proof, although the
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evidence be not entirely free from doubt. In
oriminal cases no weight of preponderant evidence
is sufficient short of that which excludes all reason-
able doubt. The party acoused is entitled to the
benefit of the legal presumption in favour of in-
nocence, and in doubtful cases that may suffice to
turn the scale in his favour, the burden of proof
is undoubtedly upon the prosecutor ; if upon such
proof as he adduces there is reasonable doubt
remaining, the accused is entitled to the benefit
of it.” _

The doubt however is not the doubt of a timid
and vacillating mind, but an honest and conscien-
tious doubt. In no country, much less in India,
does a court of Justice meet a case where the evi-
dence makes an inference of guilt absolutely
certain and the law does not require that degree of
certainty but reasonsble certainty is all that is
necessary—such’ certainty upon which one would
act 1n his own grave and important concerns. L.
C. Baron Pollock in Reg. v. Manning.

The prisoner being put on his trial for a criminal
offence it'is for the prosecution to make out a
distinct case against him ; not for the prisoner in
the first instance to justify himself and show that
he had just and lawful grounds. The prosecution
must establish everything essential. for the estab-
lishment of the charges and the inculpating facts
must be shown to be inconsistent with the hypo- '
thesis of innocence.

Where for instance it was esta,bhshed that a
orimmnal act was committed either by A or B in
the absence of definite proof that any one of them -

in particular was rcspons1ble for the act, the ”
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benefit of the doubt would be given to both and
both would be acquitted. (Nibaran Chandra Roy
v. King-Emperor, 11 C. W. N. 1085). '

It is also a rule of law dictated by consider-
ations such as those I have already stated that a
pensl statute must be strictly construed. . In B. v.

Bond (1 B. & Ald. 390 at 392) Abbot J. said It

would be extremely wrong that a man. should,
by a long train of conclusions be -reasoned into a
penalty when the express words of the Act of Par-
liament do not authorise it.” '
Willes J. said in Britt. v. Robinson (L.R.5 C.
and P. 503 at 513) “ That criminal enactments
are not to be extended by construction and that
* when an offence against the law is alleged and
when the court has to consider whether the alleged
offence falls within the language of & criminal
Statute, the court must be satisfied not only that
the spirit-of the legislative enactment has been
violated but also that the language used by the
legislature includes the offence in quéstion and
makes it criminal,”” These cases were referred
to and the principle underlying them was applied
by Pontifex and Field JJ. in the case of Empress
v. Kola Lalang (8 Cal. 214).
. As regards guilty knowledge that is often incapa-
ble of direct proof and has to be inferred from sur-
rounding circumstances, the presumptionbeingthat
every man knows the consequences of his own act.
The first thing to establish is that an offence has
been committed or in other words that the corpus

.delicti has been proved. . It is then and then -
alone that the question whether, the, offence was .

committed by a particular pexson at all arises ; e.g.s
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in a case of theft it must be shown that some thing
has been stolen ; or in 2 case of murder that some
person has been killed. “ This” says Stephen
in his Tntroduction to the Indian Evidence Act “is
the foundation of the well-known rule that the
corpus delicti should not in general in criminal
cases be inferred from other facts, but should be
proved independently.” As observed by Norman J.
in Queen v. Ahmed Ally (11 W.R.¢er.27). “ Every
criminal charge involves two things : first, that a
crime has been committed ; and secondly, that the
accused is the author of it. tis almost a universal
rule that crime is not to be presumed “ Diligenter
cavendum est judice swupplaecam pricipite anie-
quam crimine constiterit.” If a criminal’ fact is
ascertained,—an actual corpus delicti established
presumptive proof is admissible to fix the erime,
remembering at the same time that criminal
intent or knowledge is not necessarly imputable
to every body who acts against the law. “ Has
the Crown proved substantively that he had a
guilty knowledge ? The Sessions Judge says that
every man must be presumed fo know the law.
So he must in a certain sense. But it does not

- follow that criminal intent or knowledge is neces-

sarily to be imputed to every man who acts con-
trary to the law "’ (Per Maopherson J. in Queen v.
Nobokisto Ghose, 8 W. R. cr. 87 at 92).

It is a settled rule that it is unsafe to convict

- on the uncorroborated testimony of an accomplice,

it i.s not a rule of law, but only a rule of practice,
which is said to have all the reverence of law,

evolved out of a long course of judicial experience. .
An accomplice is a guilty associate in a crime.

aa

Accomplices



Confesgion.

42 THE TRIAL
The same principle applies to a person, who knows
of a crime being intended or committed, but takes
no steps to prevent it or to disclose it. The
corroboration must be by mdependent evidence,
connecting the accused with the crime. One
accomplice cannot be corroborated by another.
As 1 have said this is a rule of practice only
so that if & Jury conviet upon the uncorroborated
testimony of an accomplice the conviction is not
against law and cannot be set aside on appeal.
But if the judge fails to caution the Jury that
would amount to a misdirection.
A confession made by an accused person if
caused by any inducement, threat or promise,
proceeding from a person in authority is wholly
inadmissible. Confessions to be admissible must be
voluntary. A confession is not defined in the
Evidence Act, but the definition suggested by
Sir James Stephen, the author of the Act, 1s this
“ A confession is an admission made at any time
by a person charged with a crime, stating or suggest:
ing the inference that he committed the crime.’
A confession made to a Police Officer cannot be
proved as against a person accused of any offence,
.and no confession made by a person whilst he is
in the custody of a police officer is admissible,
‘unless it is made in the immediate presence
of a Magistrate. But when any fact is deposed
to as discovered in consequence of information
received from s person accused of any offence,
in the custody of a police officer, so much of
such information, whether it amounts to a con-

fession or not as relates distinctly to ‘the fact

thereby discovered, may. be proved.
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The confession of an accused even when volun-
tary is only evidence against him, not evidence
agamst others, even when on trial with the accused
unless the confession is such that the accused there-
by implicates himself to the same extentashe impli-
cates the others. Where he tries to minimise hig
own shate in the criminal act, the confession cannot
be considered against the co-accused. The same
rule applies to a statement made by an accused
in the course of his examination at the trigl.
It is common experience that accused persons often
retract a confession after having made it, and
courts generally refuse to place any reliance upon
such retracted confession except against the person
making it. * The accused can never be examined
on oath nor can he be cross-examined. Even
the Court cannot compel him to answer any
questions. '

The rule is dlfferent in Franee but in England
the law has been altered by the Criminal Evidence
Act 1898 and the acoused is a competent though
not a compellable witness. . There is a suggestlon
to'introduce a similar rule of law in this country.

That an accused person is of good character
Is televant, but unless such evidence has been
glven in a case, the fact that he has a bad character
is irrelevant.

There is nothing exactly of the nature of the Awtrefois
doctrine of Res-Judicaia applicable to Criminal “*

Cases. But there is the principle of autrefois
acquit, which forbids any person being put to jeo-
pardy for the same act twice over. There .are
limitations to this rule which will be found -in-
Sec. 403 of the Cr. P. Code.
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Lastly of the question of sentence. In all
systems of modern law a wide latitude-is given to
the courts in this matter. It is one of the most
unsatisfactory features of the law as introdueing 2
large element of ancertainty in the administra-
tion of criminal justice. Attempts fo standardise
gentences have hitherto met with little success.
n the Indian Penal Code the only instance of a fixed
sentence is to be found in section 302, (murder).
In cases of murder there are only two alter-
native sentences which a court is competent
to pass, namely, 2 sentence of death or

transportation for life.

Under Section 401 the Governor-General 1n
Council or the Local Government is authorised
conditionally or’ unconditionally to suspend the
execution of any sentence passed by any court or
remit the whole or part of any such sentence.
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