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On behalf of the Working Group on Homicide, we are honoured to present herewith our Final Report.

Reform of the law of homicide necessarily involves an assessment of our criminal law generally. This is so
becanse much of our criminal law has evolved in response to this most heinous of moral wrongs: the
blameworthy taking of a human life.

Our Working Group was initially established in response to the judgments of the Supreme Court of Canada
in Vaillancourt and the ramifications potentially arising therefrom with respect to the requisite mental
element for homicide crimes and related provisions. Consideration of these issues required that we address
the law of homicide in a much broader fashion,

On behalf of the Working Group we would like to express our appreciation to Daniel Laurin who joined
us in April, 1989. We are particularily indebted to him for his dedication to the role of sécretary of the
Working Group and his invaluable work in the preparation of this Report.

Tt is our hope that this Report will prove to be a valuable contribution to the reform of the law of
homicide.

Yours respectfully,

Howard F. Morton,
Jean-Frangois Dionne,

Co-Chairmen
Federal / Provincial
Working Group on
Homicide



Ottawa June 30, 1990
[Updated April 1991]

The Final Report on the law of homicide is the fruit of almost two years of work. This Report is not the
result of the work of one or two individuals, but the accomplishment of an unusval co-operative effort to
organize, write and revise in different ways and varying degrees most of the complete text. The efforts of
cach and every member, their constructive criticism and generous contribution in time have made this a
better work.

Most of the recommendations contained in this report represent a high degree of consensus and for the
most part are upanimous.

On behalf of all members, I would like to express our gratitude to Frangois Lareau who acted as secretary
from September 1988 to April 1989. The quality and volume of his work and his timely performance were
far beyond normal expectations.

Thanks are due to Ed Tollefson, Q.C, who gave to Frangois and myself all the co-operation and
understanding we needed to work in a friendly atmosphere and was always there to support us in our
initiatives.

Special thanks to Howard F. Morton and Jean-Frangois Dionne who acted as co-chairmen of our Working

Group. Their contributions cannot be overstated. The high quality of their commitment to this project
made the task of every member much easier.

Daniel Laurin
Secretary
Federal / Provincial

Working Group on
Homicide
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INTRODUCTION

(01) Preamble

This is the Final Report to the Federal / Provincial Co-ordinating Committee of Senior Oiﬁaals (CCS0)
by its Working Group on the law of homicide.

On May 26-27, 1988, federal, provincial and territorial Ministers responsible for Criminal Law and Justice
concluded that "Homicide" was a Category 2 priority item and that a Federal-Provincial Working Group
should be formed to make recommendations concerning the existing law in this area. On August 11, 1988,
CCSO formally created the Working Group at its Toronto meeting,

Pursuant to its initial mandate, the Working Group provided a First Report in January, 1989. The
emphasis was on the prompt development of (1) executive and administrative advice and recommendations,
and (2) legal policy and proposals arisingin particular, from the decision of the Supreme Court of Canada
as to constructive murder in R, v. Vaillancourt (1987) 2 S.CR. 673, 49 CR. (3d) 97, 47 DLR. (4th) 3%
(S.CC).

That First Report was received and considered by CCSO on schedule. It has been acted upon in part, One
of the recommendation was to amend section 589 [formerly section 518] to permit joinder of indictable
offences arising out of the same infraction in an indictment charging murder. On Janvary 17, 1991,
legislation to streamline trials involving persons accused of murder and other crimes (Bill C-54 ) received
Royal Assent and became law on that date. CCSO tabled other parts, and directed the Working Group
to examine the entire area of the law as to homicide and related offences in the Criming! Code with a view
to making recommendations as to replace some or that entire set of Criminal Code provisions. The
mandate, structure and proceedings of the Working Group are described below,

In Vaillancourt, the majority judgment of Lamer J. dealt with the constitutionalization of the principles
and rules referable to mens ree. The ramifications of the decision therefore are not limited solely to the
existing homicide and related provisions. See: R.v. Quin, 44 C.C.C. (3d) 570 (8.CC)). '

Subsequentcaseshavcalsodemonsh‘atedthat_a:_llam;ﬂm]lbeusedtochaﬂengcothcroﬁenccsofthe
Criminal Code, eg, 213(a) and (d), Fawcl R, v, (1388) 43 C.CC (3d) 481 (Alta. CA); 212-213(a),
* Martineay, R, v, (1988), 43 C.CC (3d) 417, 6 WWR. 385 89 AR, 162, 61 Alta LR. (2d) 264
(currently under appeal to the Supreme Court of Canada), 214(5), Arkell R, v, (1988) 43 C.C.C. (3d)
402, 64 CR.(3d) 340, 30 B.CLR. (2d) 179 (B.CCA.} (currently under appeal to the Supreme Court of
Canada).

* (see addendum page 12)

Section 245.1(1), Brooks v. R, (1988), March 10, CA 007016, 213(a), LTJJr (1988) 50 Man. R. ()
300-31%; 213(a) Johaston v. R, (1988), Sept.ld, No. 502/87, (Man. CA); 223, Prince R.v, (1989)
Nos. 487/87 and 504/87 (Man. CA); 2452(1), Scharf v. R, (1988), No39/88, (Man. CA.); 212(A)(1),
212(A)i), 213(a), Bree v. R, (1988), Ont. H.C, No. 730/86 and 338(1), Moffat v, R, (1988), Ont.
C. A, No. 69/88.




(02) Mandatc for Final Report
The Working Group on the law of homicide was instructed to provide a bilingual report,
which was to:

(A) identify the issues arising out of the current law of homicide;

(B) consider the relevant recommendations and \ or comments made in:

(1) Law Reform Commission (LRC) Report 31, entitled Recodifying Criminal Law
(Chapter 6 and the General Part);

(2) 3 reports of the Working Groups on LRC Report 30;
(3) the Canadian Sentencing Commission Report, Sentgncing: A Canadian Perspective,

and the Report of the Standing Committee on Justice and Solicitor General, Taking
Responsibility, where they refer specifically to murder, first degree murder or second

degree murder;
(C) make such recommendations as appear to be advisable.

(03) Matcerials

In its efforts, the Working Group found it necessary to read, analyze and consider not only the written
materials referred to in the Mandate but, also, other jurisprudence and articles. _

Part of the additional research concerned comparative law. A description of the comparative law materials
considered is provided in the Appendix of this Report.

(04) Subjects Outside Mandate

In carrying out its Mandate, the Working Group also found it necessary to consider subjects that are
related to the criminal law as to homicide and related offences. These subjects required information,
research and deliberation beyond the real scope of the Mandate as given to the Working Group.

The subjects inchided: .
(1) Medical/Legal kssues. Euthanasia, palliative care and similar topics which are beyond the subject of

crimes relative to causing,  hastening or encouraging death,  which is the subject of recommendations in
the Report.



(2) Mentsl Disorder.  Mental disorder as a defence. It goes beyond the subject of mental disability or other
forms of diminished responsibility as an extenuating circumstance in homicide crimes, which is part of the
sentencing recommendations of the Report.

(3) Police Powers. Deadly force which is a subject of some legislative proposals in this Report.
(4) Crimes of Endangerment The more general subject of crimes involving endangerment of life and safety.
It particularly discusses the possibility of an .ovprarching cime of endangerment to replace or supplement

the various different offences now in the Crimingl Code and other federal statutes. It also discusses the
possibility of related crimes of endangerment causing death and endangerment causing bodily harm.

(05) Chairmen of the Working Group

- Howard F. Morton Senior Crown Counsel, Criminal Law Policy,
Ministry of the Attorney General, Province of Ontario

. Jean-Francois Dionne Director of Crown Attorneys and Director of Criminal Affairs,
Ministry of the Attorney General, Province of Quebec.

(06) Other Members of the Working Group

- James Blacklock Senior Crown Counsel, Crown Law Office, Criminal Department,
Ontario, Ministry of the Attorney General.

- Frangois Larcau Counsel, Criminal Law Review, Department of Justice Canada
who acted as Secretary from September 1988 to April 1989. (He lft the
Working Group on September 6, 1989)

- Danicl Lanrin Counsel, Criminal Law Review, Department of Justice Canada
who acted as Secretary from April 1989 to date.

- Kenneth MacKay Q.C. Senior Appellate Counsel, Public Prosecutions Division, Saskatchewan
Department of JFustice.

- Robert A. Mulligan Counsel, Criminal Justice Branch, British Columbia Ministry of the
Attorney General.
- Jack Watson Appellate Counsel, Criminal Justice Division, Alberta Department of the

Attorncy General.



(07) Meeting Dates
Regular Meetings

1588

September 20, October 12-13, November 15-16, December 19-20.

1989

January 19-20, February 21-22, April 46, April 25-26, May 16-18, June 21-22, July 5-7, August 20-
22, September 18-21, November 8-10, November 29.-December 1.

1990

January 10-12, January 31 - February 2.
Preparation of the Repost
1990
February 20-22, (Laurin-Watson), March 16-18, (Laurin-Watson), April 23-24, (Laurin-Blacklock-Morton-

ionn¢), May 34, (Laurin-Morton), June 25-28, (Laurin-Morton), September 10-11, (Laurin-Dionne)
October 15-16, (Laurin-Dionne-Morton-Mulligan-Blacklock), November 5-7, (Laurin-Moston). :

1991
April 1112, (Laurin-Morton).
(08) Minutes

The minutes of all of the meetings are available upon request from the Secretary of the Working Group.



(09) Opinions Expressed in this Report

ThcopixﬁomexprcsscdinthisRepmtarethoseeftheindiﬁdualmembers, and are not to be taken as
represenﬁngoﬂidalpositionsofthaGovemmentofCanadaoranypmvinccs.

(m)suucmmandStyleoiunRemmmdaﬁm

None of the members of our Working Group profess expertise in the area of legal drafting, For that
reason we were tempted in drafting our recommendations to simply state the principles which we believe
should form the basis for any provision arising therefrom, We concluded however, that in order to attempt
to articulate those principles in a meaningful way, we should adopt a drafting style which is somewhat
similar to that which would be used in drafting legislation. In adopting this style we are aware that in many
instances our recommendations may not perfectly express our intention. We were prepared to run that risk,
however, to test the validity and appropriateness of our views as a possible basis for revised Criminal Code
provisions with respect to the law of homicide. In those instances where our recommendations as drafted
do not perfectly express our intention, it is our hope that the commentarics, when read in conjunction
with the recommendations, will make our intention clear.

(11) Addendum to the Report (R, ¥, Martineay of al)

Owr Report was completed in Jume, 1990. Once printed it was submitted to Ministers of Justice and
Attorneys General in August of that year. Subsequently numerous word processing errors were discovered
and it was decided to correct these errors and reprint the Report. On September 13, 199, the Supreme
Court of Canada released its judgments in R. v, Martinean, R. v, Logan, R, v. Arkell, R. v. J(L.T), and
R. v, Luxton. Since these judgments were released prior to reprinting the Report and because they
confirmed that the principles of fundamental justice requirc that conviction for murder be based upon proof
beyond a reasonable doubt of subjective foresight of death, certain references to these cases were added
as addendums to the Report.






1, Flimmate Constructive Murder
CURRENT SITUATION

The definition of murder includes cases where the accused did not actually intend to kil and was not even
aware that death was likely to occur. One provision which was founded on the mere possession of a
weapon during certain crimes, has been ruled unconstitutional by the S.C.C. in R. v, Vaillagcourt (1987).
Other provisions which do not require subjective foreseeability of death are now in question.

PROPOSAL

- Elirminate constructive nurder by restricting the aime of murder to cases where the offender
(a) intends to cause death,
(b) does amything that he knows is likely to cause death and is reckiess whether death ensues or

not.

2. Reform the Law of Partics

CURRENT SITUATION

Several sections of the Code deal with the culpability of parties aside from the principal offender. Inter alia,
there are provisions covering situations wherein the offence is not completed and for accessories after the
fact, One section makes a person liable for the conduct of another where he "ought to have known that
the commission of the offence would be a probable consequence® of carrying out a common unlawful
purpose. As with constructive murder, this provision is subject to constitutional challenge.

PROPOSALS
- Consolidate and update the various sections of the Code relating to parties.

- Change the basis of Bability for the unintended condiuct of others to hability for offences that are actually
Jmown (o be possible consequences of pursuing a common unlawfid purpose.



3, Modernize the Law of Manslanghter

CURRENT SITUATION

Culpable homicide that is not murder or infanticide is manslaughter. The maximum penalty is life
imprisonment and there is no minimum. Sentences under 5 years are common. However a greater penalty
is lightly for unintentional killings in the course of other crimes that would have been constructive murder

prior to R. v. Vaillancourt. The old term of "manslaughter” is not gender neutral and there is, apparently,
no French word with equivalent meaning or impact. The French version of the Code uses the term
*homicide involontaire coupable”. ' '

FROPOSALS

- Rename this crime "crimingl homicide’”.

] Mammmmmfammmmmmmbywmammmy
musrder is elevated 1o first degree  [eg. while committing seial assault].

- Define the offence to include unintentional killings arising from:

L unlawful condiict involing a reasonable foreseeable risk of serious hamm;
2 conduct due to voluntary impaimnent in the course of any dangerous activity;
L e et s it e
- Set the maximum sentence at 25 years, instead of ife imprisonment.
- Set the parole eligihility period at 1/2 the sentence.
- Set a range of 10:25 years for first degree criminal homicide.
- mwmmammmwﬁrﬁnmmmmm

cirammstances, including menial disability, youth or provocation, lead to the conclusion that the ordinary

! In the event that objective negligence is found to be unsuitable as a basis for criminal culpabiity,
one alternative would be to create a general offence of criminal endangerment and include within
this proposal deaths which result from that offence.

eg Every one who, without excuse, intentionally or recklessly endangers any person is guilty
of an offence.



4. Revise the Definition of First Degree Murder

CURRENT SITUATION

. Murder is first degree when it is planned and deliberate, involves the death of a peace officer or prison
employee, or occurs while committing or attempting to commit the offences of hijacking an aircraft,
sexual assault, kidnapping, forcible confinement, or hostage-taking.

PROPOSALS -

. Add robbery, and breaking and entering into  dwelling house with intent to commit an indictable offence,
to the Est of underlying crimes.

; Espand the wunderlying crime of hijacking to inchude any means of public transpontation, not just aircraft

- Add cases where the murder is committed for the pwpose of carrying out or concealing an underlying
aime. :

5. Create More Flexihility in Scotencing
CURRENT SITUATION

There is a mandatory sentence of life imprisonment for all cases of murder. For first degree murder, that
sentence includes a period of parcle ineligibility of 25 years. For second degree murder, the trial judge
sets the period of parole ineligibility between 10 and 25 years. Where the trial is conducted with a jury,
thcjuryisaskedtoreﬁreagainimmediatclyaﬁerrcndeﬁngaguiltyvcrdicttoconsidermakinga
recommendation on the parole ineligibility period. The jury does not hear any additional evidence or
submissions directed to the issue of sentence and, unless it was admitted during the trial, does not even
know of any criminal record of the accused. The trial judge is not bound by any jury recommendation,
and it is common for a jury not fo make ome. Ordinarily, a lifc sentence does not actually result in
confinement until death, as almost all prisoners are released on parole. Where the period of parole
ineligibility for either degree of murder exceeds 15 years, after serving at least that number of years a
prisoncrma}'applytoaspeciaﬂywmstimtedjuryfmarcducﬁoninlhepcriodofparoleineﬁgﬂ)ﬂity. For
most other crimes, the law provides that prisoners are eligible for parole after serving 1/3 of the sentence.

FROPOSALS

- Instead of a mandatory sentence of life imprisonment for all murders, allow judges more fleibility to
. tailor sentences to the nature of the case and the offender.

- Instead of involving judges and juries in the ixue of parole elghbility, provide a standard period of 1/2
the tam of imprisorment

- Mdmdﬂﬂmhﬁmﬂﬂmmwmmﬁmﬁrﬁym



- Allow judges to impose a sentence below the range where compelling circumstances, including mental
disability, youth or provocation, lead to the conclusion that the ordinary minimum sentence would bring
the administration of justice into disrepute.

With parole incligibility of 1/2 the term of imprisonment, the ordinary minimum time of custody for second
degree would be 10 years. That is the same as the minimum parole imeligibility term of the current life
sentence for second degree murder, The result is also the same for the maximum and current senmtence
provisions for 1st degree. With the proposed range, 25 years of parole ineligibility would not be the norm,
but the maximum. The ordinary minimum parole ineligibility period would be lowered to a more realistic
and humane 15 years. That, as noted earlier, is the point when we currently give the prisoner a right to
apply to the specially constituted parole jury. Because of the well established principle that the maximum
sentence is to be reserved for the worst offender in the worst circumstances, maximum sentences are Tare,
as they should be. Therefore, it can be reasonably expected that the proposed sentencing range for first
degree murder will result in a significant reduction in the number of prisoners -with 25 years parole
ineligibility for a murder offence. : '

6. Fliminate Concurrent Sentences .

CURRENT SITUATION

No sentence can be made consecutive to a sentence of life imprisonment, Therefore, any other sentence
must be served concurrently. Where a prisoner is serving a term less than life for a homicide offence which
is not murder {e.g criminal negligence causing death], other sentences may be concurrent or consecutive.
PROPOSALS

- mmm&mﬂmmwwmmwmmmmmufm
or at the same time.

- Require that any sentence imposed afier a sentence for a haomicide crime be served consecutively.
- l@mw‘pﬁu@kdm@mmﬂwmq‘mmm

- Prescribe a sentence of 50 years as the maximum curnulative sentence.



7. Refine the Authority for Peace Officers to Use Lethal Force

CURRENT SITUATION

Peace officers are permitted to use as much force "as is necessary” to prevent escape, regarﬂlessofwhethcr
or not the escape poses a risk of harm.

FROPOSAL

- Authorize peace officers to use force bkely to cause death io stop an escapee only where it is believed, on
reasonghle gromuds, that such force is necessary to prevent serious harm fo another person.

8. Simplify the Defences of Duress, Necessity, and Protections of Persons and Property . '

CURRENT SITUATION

There are several sections in the Code dealing with protection of persons and property. The need to relate
these multifarious provisions produces complexity that results in many appeals and new trials, especially
where juries are involved. There is a limited section on duress, but no codification of the general common
law defence of necessity.

PROPOSALS

- Simpiify the law by substituting for the existing statutory and commaon law defences excuses and justifications
a single clear principle. : '

- This principle would justify reasonable conduct involving due regard for the safety of innocent persons that
is believed, on reasonable grounds, io be necessary (o prevent imminent serious harm (o any person.

9, Improve the Law of Attempt

CURRENT SITUATION

The general Code provision regarding attempt applies to homicide offences. Whether conduct is an attempt,
"mere preparation® or "too remote” to constitute an offence is sometimes problematic issue when the
offender does not complete the final act. In contrast, where there is intent to commit treason, the crime
is committed when the offender "manifests that intention by an overt act”. '



PROPOSALS

] Revise the definition of atiempt to cover any situation wherein the offender starts to cany out the intention
fo commit the crime.

- Enharnce the power (o prevent sevious harn by creating a new crime of preparing @ commit niurder.
10. Codify a Rule of Causation

CURRENT SITUATION -

The Code does not contain a provision sefting out one of the besic principles of culpability, —What
contribution to a death constitutes causing the death ? The Supreme Cowrt of Canada has held that it is
any contribution beyond "de minimis”. Causation is now frequently an issue in trials of charges of impaired
driving causing death.

FROPOSAL .
- Legislate a rule of causation based on significant contribution to death.

11, Miscellanecus

CURRENT SITUATION
"Death” is not currently provided for in the Crimingl Code.
PROPOSAL

- A definition of "death”.






Introduction

1 ThecﬁsﬁngprmisionsoftheMrcfc le to the law of homicide are contained in Part
VIO, "Offences Again Person_and Reputation'. In particular, sections 222-240 fall under

2, The provisions falling within the general beading of homicide may be categorized as follows:

S22 classification of homicide as culpable and non-culpab
5.223 when child becomes human being _
S.224-227 miscellaneous causation rules , : '
$229-237 classification of culpable homicides as murder, manslaughter and
infanticide '
3. With the adveni of the Charter of Rights and subsequent judicial decisions which have interpreted

it, the constitutionality of several homicide provisions, as well as other pravisions as they apply
to homicide, bave been put in doubt. In Vaillancourt v, R, (1987) 60 CR. (3d) 289 (S.CC) the
Supreme Court of Canada in striking down section 230(d) (murder in commission of offences - use
of weapon) as being of no force or effect, held that the mens rea of murder must reflect the
“particular nature of that crime”. The exact test remains unclear. At a minimum, objective
foresight of death was clearly adopted as the test by four members of the court {(Dickson, CJ.C,
Estey, Lamer and Wilson), Thosc same members, in obiter dicts, suggested that subjective
foresight may be required. One member of the court (Laforest J.) concurred with by two others
(Beetz and Le Dain JJO), posited a test of a mens rez "referable to causing death”. However, the
exact limits of this latter test were not prescribed.  The final member of the Court (Mclntyre J.)
dissented, and comsequently we do not have the benefit of his view as to the constituticnally
required mens rea for murder.

4. In Light of such strong obiter statements, there exists a real Bkelihood that Courts of Appeal and
ultimately the: Supreme Court of Canada itself, will rule that subjective foresight of death is the
miinimum mens rea which is constitutionally required for any murder offence. Such a determination
would have the effect of striking down several current provisions of the Code.

5. In addiion to the concems raised by the Vaillancourt decision and other judgments decided
subsequent to it, the trend in law reform, examined in the context of comparative law, suggests
an orthodox subjectivism which posits that criminal hability must, as a general rule, rest on
subjective mens rea. Another current developmient which has enjoyed relatively wide acceptance
provides that criminal negligence in some circumstances, can appropriately form the basis of -
criminal kability, e, the Model Penal Code.



Apartfmmthcneodtorc-emminethewrrcnthomicidcproﬁsionsaﬁsingoutoftheabove
mentioned developments, the cxisting framework of homicide provisions has been eriticized for
some time in several respects. Specific observations concerning the present provisions include the

following:

2)

b)

g

h)

Many of the current provisions located presently under the heading “Homicide"
should be located in a "General Part”, in that they are applicable to the Code as
a whole.

The classification of homicides as culpable and non-culpable is unnecessary. Rather,
it is argued the Code should simply define the different types of offences referable
to causing death. . :

Negative definitions, as in the case of manslaughter, are not consistent with the
codification of criminal law in that they do not offer a positive definition which is
both comprehensive and undc;standable. g

L

There is unnecessary overlap and piggy backing in many of the provisions.

Several provisions, particularly in the area of causation, could be replaced by a
general principle defining causation in its entirety.

Some sections, e.g 205(6) (causing death by perjury), are no longer necessary
(since the abolition of capital punishment). )

Provisions such as 205(c) and (d) (death by frightening is culpable homicide, killing
by influence on the mind is not) demonstrate the need for a definitional approach
to homicide, as opposed to the existing culpable, non-culpable framework.

The Criminal Code should, o the greatest extent possible, codify in a
comprehensive and precise manner, the actual principles which Parliament desires
to constitute the law of homicide as opposed to leaving these matters to the courts
to be determined on an ad hoc basis. In addition the terminology used in the
Criminal Code should be modernizéd and utilize plain language.

In 1986 the Law Reform Commission of Canada released Volume 1 of its proposed mew Criminal
Code for Canada Volume 1, infer alia, provides for an expanded General Part and new provisions
concerning the law of homicide. Although our recommendations differ in many respects from the
proposals of the Law Reform Commission, we benefitted greatly from their work. Indeed from
our perspective their Report provided an excellent reference point from which to view the
difficulties and inadequacies of the existing provisions.

10



8.

AhhoughtheHmiddeWmﬁngGmmmaeﬂedhrespmsetomewnsﬁmﬁondproblcms
ansmgmltofthe}[aﬂhmundwsm our mandate was to examine the law of homicide in a
much broader sense and to make recommendations referable to the homicide provisions generally.

1



Since the release of our draft Report in June 1990, tthupremeCourtofCanadain&_“_Mg;ﬁmu
(september 13, 1990) has conclusively determined that the principles of fundamental justice guaranteed by
section 7 of the Charter of Rights requirc that a conviction for murder be based upon proof beyond a
reasonable doubt of subjective foreseeability of death.

In Martineay the majority (L'Heureux-Dubé J. dissenting) held that existing sectiom 230 of the Criming]
Codg was unconstitutional because it did not require proof beyond a reasonable doubt that the accused had
subjective foreseeability of death. _ .

At pp. 89-of the majority judgment Lamer CJ (Dickson CJ, Wilson, Gonthier, and Cory §J concurring)
stated:

" In my view, in a free and democratic society that values the autenomy and free will of
the individual, the stigma and punishment attaching to the most serious of crimes, murder,
should be reserved for those who choose to intentionnaly cause death or who choose to
inflict bodily harm that they know is likely to cause death. The essential role of requiring
subjective foresight of death in the context of murder is to maintain a proportionality
between the stigna and punishment attached to a murder conviction and the moral
blameworthiness of the offender. Murder has long been recognized as the "worst’ and
most heinous of peace time crimes. It is, therefore, essential that to satisfy the principles
of fundamental justice, the stigna and punishment attaching to a murder comviction must
be reserved for those who either intend to cause death or who intend to cause bodily harm
that they know will likely cause death."

Lamer J. for the majority went on to conclude that since it is the opening paragraph of section 230 which
permits a conviction for murder on less that subjective mens req, all of section 230, ie, 230 (a) (b)) (d)
is unconstitutional similarly Lamer CJ specifically dealt with section 229 (¢} and stated that there was:

" Fatal doubt on the constitutionality of Part of section 212 (¢) (now section 229 (c) of the
Code, specifically the words "ought to know is likely to cause death "

Similarly in R, v, Logan (september 13, 1990), the Supreme Court held that the offence of attempt
murder requires subjective foresight. Further the Court held that since subjective foresight was required
to convict a principal of murder or attempt murder that same minimum degree of mens rea i
constitutionally required to convict a party to the offeace pursuant to section 21(2) of the Code.

Thus, although the objective component of section 21(2), ie, “Ought to have known" contravenes section
7oftheChaﬂerandisthcreforem0perativcinconjondionwithanyoﬁ'encewhichrcquiressubjcctivemms
rea,



The majority judgments in the above-mentioned cases thercfore decided that in all cases of murder or
attempt murder whether involving a principal or a party, the minimum standard required for conviction
is proof beyond a reasonable doubt of a subjective intention to cause death or a subjective intention to
cause bodily harm that they know will likely cause death.

Ahhoughkmighbeagwd&atﬂhasth'tbcmofwcﬁmﬂc)(wiﬁﬂdoppﬁgdhm&)thatthe
dcdsiombythemajoﬁtywasobkadiaasincem@)wasnabefomthecom; such argument seems
unlikely to succeed (however see judgment of Sopitka J. on this issue).

ﬁm&cumrmimwﬁchﬂowedﬁomyammﬁthmpcdmmemiﬁmmiMemrequkedm
support a conviction for murder has in all likelihood been resolved. The Homicide Working Group is of
the view that its’ recommendations would not conflict with theses subsequent decisions of the Supreme
Court of canada.
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Recomnmendation 1 Rule of Causation

Everyone causes death, when their conduct significantly contributes to death,
notwithstanding that there may be other significant contributory factors and that such
conduct may not alone have coused death.

STRUCTURAL CHANGES

This provision woukl replace the miscellancous, non- comprehensm rules currently found in sections 224-
mofthegmig.

COMMENTARY

The current Criminal Code does not contain a general rule of causation, Rather, the Codg sets out several
miscellancous rules relating to causation which may be summarized as follows:

Section 222(6) provides that a person does not commit homicide by reason only of committing
perjury which results in the conviction and death of a human being by sentence of law.

Section 224 provides that an act or omission which results in the death of a human being is a
sufficient causal link to the death even though the death may have been prevented by resorting to
proper means,

Section 225 provides that where death results from conduct the causal link is established
notwithstanding the immediate cause of death is proper or improper treatment that is applied in
good faith. ,

Section 226 provides a causal link where bodily injury results in death, even though the only effect
of the bodily injury was to accelerate inevitable death from another cause.

Section 227 provides that the necessary causal link will not be established unless the death occurs
within one year and one day from the date of the conduct which caused or contributed to the cause
of death.

Section 228 provides that causation cannot be established where the death is caused by influence
on the mind alone, unless the death is in relation to a child or a sick person and is a result of

wilful frightening.

We are of the view that the absence of a general principle of causation, coupled with the existence of
several miscellancous rules, some of which have no application to the present law, (eg. causing death by
perjury which results in capital punishment) is confusing and undesirable. In our recommendation we have
attempted to codify a ‘comprehensive principle of causation. We are also of the view that societal values
mbestmﬂcdcdmowmmmalhwwhmthathwmamressedmdemandprwsehnguage. If legal

i such as causation, can be codified in plain language, the public should have a better
understanding of them, If so, the stigmatization, denunciation and punishment associated with being
convicted of a crime such as homicide will be viewed as being justified.
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Our proposal, which would replace all of the current causation provisions, with the possible exception of
section 227 (death within a year and a day), is intended to codify both the approach and the test
enunciated in R, v. Smithers (1978) 1 S.CR. 506, (1977) 34 CCC. (2d) 427, which was restated more
reccnttyinthc19898upremcCourtofCanadajudgemcntdcﬁvm‘edinMM(I%Q)ZS.C.R.m.

Thet&ctsetoutinﬁmi@nmprdvidesthatinordertombﬁshcausaﬁon, the Crown need only establish
that the cause was at least a contributing cause of death, outside the deminimis range. We are of the view
thathit@ﬁsh‘ikcsthcappropﬁatemcasurcofajustcausallink. However, on its facts, Smithers did
notdcalwithasituationwhereinasubscqueminterveningadmuldcloudthedeterminaﬁon'ofcausaﬁon.‘

Much of the working’s group ﬁmewasspeminattempﬁngmﬁndaFrenchandEnglhh'cquivalemofthe
term deminimis. In the end we adopted the term “significantly contributes” as the essential causal link.
Whilewewerenmtotaﬂyomﬁchinomfmemﬂofthemanncrinwhichmfutmcthemm“signiﬁcanﬂy
contributes” will be judicially interpreted, we were of the view that this term best captured the meaning
of the principle enunciated _Smithm. '

In addition to adopting the phrase "significantly contributes’, we were of the view that any statutory
provisionoughttoalsooontaintwomodifyingclausesforpurposcsofclarity, each of which serves a
different purpose. The first of these two modifying clauses refers to the fact that the existence of “other
significant contributory factors” will mot negate the causal link, In our view this reflects the judgment in
Smithers which discourages a measurement of the relative weight or effect between competing significant
causes. Such an exercise by the trier of fact confuses a significant causal link with preponderance. Further,
we wished to make it clear that mo person should knowingly make a significant contribution to death or
to the existence of a danger thereof, ~

The second qualification in the recommended principle adopts another feature of the Smithers test which
proﬁdesthﬂkisnotneoessmymatsuchmnduaalonewomdhavecausedthcdcath. We view this as an
importantaspcdoftheSgi_tbmtestinthatcausationshouldnotbedisﬁngtﬁshedonaforensiclottcry
Dasis. Criminalliabﬂityformusingdeathshouldmthnnonwhctherthcﬁctimswasthin—skuﬂedor
whether the victim had adequate access to timely medical assistance. Rather, the culpability of the offender
shouldaﬁscﬂomthepresenceoftherequisitemmmaandacwmofthcaime.

Whﬂcweagmevdth&ehchfmmCommisﬂmofCamdaM&mcshoddbcawmprchenﬁvc
pﬁndplcofcausationwcdiﬂ‘erwiththcmastothedcﬁniﬁmofthatpﬁndple.ThelRCproposal(Bgm
3L section2(6))spcaksintcrmsofasubstanﬁalwn&ibuﬁmwhcrcasm\izwthisastoomowand
preferthetermsigniﬁcemmﬂ)uﬁonforthemasonswehavestatedﬁrthct, the LRC would break the
claimofcausationshouldthcrcbeasupemedingmformcnandunfowseeablecause.Wearcunsureas
mthemeanhlgofthctemandmmnmedtha:hwmdundulynmwwthcmusalunk :

' The Smithers case has not escaped criticism, see for example, three decisions of the Alberta Court
of Appeal R, v, DLF, R.v. Ewart, and R. v. Colby (1989).
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Recommendation 2  Defmitions

For the purposes of this Part:

(1) “conduct” inclides any act of a person, and any omission lndom
that is a legal duty of the person;

) 'lgidq'mad@hqmibymﬂdhﬁwmtwbmh
of a lkegisiotsre of a province or Serritory;

(3) "deoth" mhmﬂﬂmd&”n@dbkm
siate of medical science;

(4) refaences o knowingly, Tnown" or "nows” means that the person in
quiestion

(a) actually knew the focts o,

(b) knew sufficient facts 10 know that other facts weve relevart, and wilfilly decEned
make reasonable inquiries 0 ascertain those other relevont facts.



There is no definition of death in the Criminal Code. We are of the view that the term ocught to be
define, as we have recommended for the following reasons: _

1 In order to keep the Criminal Code current with medical science, it is necessary to provide for a
definition which is capable of evolving with the current state of scientific and medical knowledge.

2. The proposed definition recognizes the importance of the medical and scientific community in the
preservation of life. By so defining death, the Criminal Code will express confidence in the
authenticity of decisions made by medical practitioners within the limits of current medical science.

3. In defining death as we have recommended, there would be a degree of certainty as to the moment
of death. We are of the view that such a definition is in accord with both socal and medical
realities, while at the same time recognizing that the criminal law reflects the value which society
places on human life.

Knowingly - Known - Knows

Various recommendations in our report incorporate these terms. In our deliberations we found that these
terms are not universally defined. We therefore found it desirable to define these terms albeit in a partially
circular manner. Given that such terms specifically relate to mens res, they should be defined as
comprchensively as is possible. At present, the Code does not provide a genmeral definition of intent.
Words such as ‘knows” or "knowing" are currently found in the definition of certain offemces, eg,
possession offences, the crime of incest, and driving while disqualified. While these words are not defined
in the current Code, -knowledge is generally taken to mean actual knowledge, for example, in possession
cases, knowledge of the nature of what is possessed.

The current defimition of murder found in section 229(a)(ii) of the Code defines murder to include a
situation where the person who causes the death, means to cause bodily harm that he knows is likely to
cause death and is reckless whether death emsues or not. Similarly the definition set out in sections 229(b)
and () incorporate this element of knowledge as part of the esseatial mens rea of the crime. Knowledge
of both the risk and the likelihood of result is in our view the most appropriate expression of mens rea in
that it assures a subjective approach. : .

We have defined these terms so as to require actual knowledge of the facts or knowledge of sufficient facts
to know that other facts are relevant coupled with a wilful blindness with respect to thosc other facts. We
view the wilful blindness aspect to be essential to our mens rea requirement. The common law has rejected
the notion of constructive knowledge whereby an awareness of relevant facts is deemed to an offender
simply on the basis that he must have known the facts because he ought to have known those facts. (see
R.v. Pappajohn [1980] 2 S.CR. 120 and R, v, Sansregret (1985) 45 CR. (3d) 193 (SC.C)) This rejection
of the notion of constructive knowledge is in our view an important part of the rationale which underlies
the e
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On the other hand we view retenfion of the doctrine of wilful blindness o be essential. In Samsregref ,
thc&lwmeCodeanadamanhnondyrcaﬁmedthcmhdphupmwhichmqukkemmmbe
satisfied on the basis of wilful blindness. Wilful blindness arises where a person who has become aware of
the nced for some inquiry declines to make that inquiry because he does not wish to know the truth and

prefers to remain ignorant.”
mwbawhthﬂﬁﬂbhdmskjusﬁﬁcdwmemsﬁ’s&uhhdeﬁbamhfﬁﬁngmmakchqﬁbs
when he knows that there is cause for same,
We have therefore retained the doctrine of wilful blindness where it is proven:
(1) that an offender has a subjective awareness of facts which to his own subjective state of
mind made further facts relevant; and .

@ the offender wilfully decided to blind himself to such facts or wilfully declined to make
reasonable inquirics about those facts.

In our view, it is completely justified to draw the inference that an offender in such circumstances
subjectively believes the additional facts to be inculpatory, and that they do not wish to fix themselves with
actual knowledge of their inculpatory nature.

Legal Duty

Current section 219 (criminal negligence) provides for the following definition of duty:
" For the purposes of this section duty means a duty imposed by law”.

We recommend repeal of this provision, which is circular, ambiguous and vague. In its place we
recommend a definition which confines the concept of a legal duty to one which is imposed by statate.

Themd@ﬁniﬁmdmmmhtaprdedtomdudcmydmwﬁdlaﬁmbyﬁﬂwddmmm
common law or statute: see R. v, Coyne (1958) 31 CR. 335 (NBCA), R v. Popen (1981) 60 CCC. (2d)
(Ont. CA). hﬁmtheOnmioComtoprpenlhcldthatthcmmmhwhnposedabpldmyupm
wmmmrcmabbmmmmdrdﬂm&mﬂhgalmmwmmem
parent or a third person towards the child, which the parent foresaw or ought to have forescen. That
pwmtwasthaeforcheMmbeﬁabbﬁxuimhdmgli@nwﬁxfaiﬁngmdisdlmgetthyh
drannstmceswhidshowdammmmredde&sdismgardfmthcchﬂd’ssafcty, where the failure to
discharge. the legal duty had contributed to the death or bodily harm to the child.

While we have restricted our recommended definiion of legal duty to one that is imposed by statute, we
mdmethMPaﬁamwm@nmwﬁfyhmcMaﬂmmmhwduﬁmWﬁdhﬁm

2 In adopting this description of wilful blindness, we are not unmindful that the judgment of Wilson
J. in R, v. Tutton, R, v. Waite wuﬂdappcartoexpandthegcneraﬂyawepteddeﬁniﬁonofwﬂﬁﬂbﬁndm
We do mot fecl that it is necessary or desirable to expand the notion of wilful blindness in cases of
mgﬁgmwsinwhomﬁcwuﬁnhalnegﬁgcnmﬂmu!dbedﬂaminedmanobjediwbasi&
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to retain. While we felt that it was beyond our mandate to either determine all of the common law duties
that might arise, and to recommend a closed list of those dutics, we are of the view that it is incumbent
on Parliament to prescribe by statute any duty which is to be imposed on members of the public In our
view this is meccssary not mercly for completeness but more importantly in order that members of the
public have an opportunity to be aware of the duties which the law imposes upon them.

Current section 215 (duty of persons to provide necessaries), scction 216 (duty of persons undertaking acts
dangerous to life), section 217 (duty of persons underiaking acts), and section 218 (abandoning child)
would be retained as would the definitions relating to these duties as set out in section 214.

In this Report we have set out a discussion of the notion of a generalized czime of endangerment and the
related offence of endangerment causing bodily harm. A minority of the Working Group would urge that
further consideration be given to such an offence, the adoption of which might lead to the repeal of
various current provisions in the Criminal Code, such as section 255.



Recommendation 3 A Need to Re-cxmnine Section 216 of the Code
(Duty of Persons Underiaking Acts Dangerous to Lifc)

W
Noue

COMMENTARY
' Current soction 216 of the Criminal Code provides as follows:

Everyone who undertakes to administer surgical or medical treatment to another person
or to do any other lawful act that may endanger the lifc of another persom is, cxcept in
cases of mecessity, under a legal duty to bave and to use reasonable knowledge, skill and
care in 50 doing,
The section imposcs a legal duty upon persons who undertake to administer surgical or medical treatment
to another person, The duty is also imposed upon anyone who undertakes to do any other lawful act that
may endanger the life of another person. The standard imposed by the legal duty, except in cases of
necessity, is to have and to use reasonable knowledge, skill and care in carrying out the treatment or
other lawful act that may endanger hife, _

Wespentcmsidctableﬁmconthcvaﬁousmedicalﬂegalisswsaﬁsingmnoﬂ ot relating to, the law of
homicide. We examined such subjects as euthanasia, palliative care, and aiding or counselling suicide.
At the end of our deliberations we concluded that all of thesc subjects, including current section 216,
could not adequately bc dealt with by our Working Group. These issues require a mulfi-disciplined
appmwdhwdabﬁﬂyappmdﬂcﬁermiﬁmﬁmsdbdh&eeﬁﬂingmmmdmimprmmcﬂs
which may be made to them,

We examined for example, the question of providing palliative care in conjunction with section 216. We
concluded that there are at least six different sitvations that should be considered in addressing palliative
carc and euthanasia:

(§)) Palliative care not causing harm or accelerating death with consent of person involved,

(A} Palliative care not cansmg harm or accelerating death with consent of family but not of
person involved,

3 Palliative care not causing harm or accelerating death without cxpress comsenf, but based
on medical opinion and under medical supervision,

L)) Palliative care causing harm or accelerating death with consent of person involved,

(9 ?’aﬂiaﬁvemmminghmmmbmﬁngdcaﬁhwhhmdfamﬂybmmdpasm

©) Palliafive care causing harm or accelerating death without express comsent but based on
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The obvious legal implications and issues which must be addressed in the above - mentioned situations are
immediately apparent, for example:

(1) what is "consent”,

(2) who are “family”,
(3) what rules, if any, should apply to the formation and application of "medical opinion® ?

Further issues, some of which are far more difficult and controversial, will be recognized in addition to
those listed above.

Abortion

Although the Criminal Code contains provisions relative to abortion, they have been declared by the
SuprcmcCourtofCanadatobemconsxstentmththenghtsguarantccdtowmncnundcrsectmn?ofthe

) - ms, and, since the inconsistency is not in accord with the
prmaplesoffundamental]usuce andlsnotareasonablehmﬂmhnthcmeanmgofsecuonlofthe
Charter, they are of no force or effect: see R, v. Morgentaler et al, (1988, S.C.C). We are not oblivious
to the legislation which is currently before Parliament in relation to this subject. However, absent study
of such legislation, which was not part of our mandate, we concluded that we should not comment either
on the subject of abortion generally, no comment thereon should be offered.

In the course of our comsideration of this subject, we considered a film presentation of The Nature of
Things in which Dr. David Suzuki raised questions relating to this subject. In addition, we reccived a
presentation from Mr. Bernard Starkman, a recognized expert in this field. Further, we studied a number
ofamdes, and, mpartlcular ﬂm:klm_l’_mr_ﬁ, of the Law Reform Commission of Canada, entitled

anasia ing _Sui f Treatment, and the Commission’s Report 20 on the same
mlbjccts. Thlssub]cctwasalsoanarcaofsomeofthcmostwgourousdlscusswn. As noted by ome
member, theessentlaloonceptshavebeendebatedbythepubhcandbycxpertsforyearsmthoutﬁnal
resolution.

These subjects have been explored in writings by the medical and legal communities, and, at present, the
medical community has been left to shoulder the question prefty much on its own. There is discussion
in the written material as to the descriptive features of the phenomena but seldom are universally
acceptable, or even moderate compromises, offered.

In relation to euthanasia in particular, there has apparently not been, in Canada, any exhaustive research
on the subjects of '

(1) what types of fact situations are cncountered in cases of aiding suicide,
cuthanasia, or cessation of treatment,

(2) bhow one could reasonably assess the truc wishes or the motives of the person
involved,

(3) whether aiding suicide should continue to be an offence, regardless of the
circumstances,
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circumstances,
(4) whether there is any public support for euthanasia under conditions specified
by legislation, :

(5 whether there is any medical consensus that euthanasia is currently being
practised in Canada, whether described as such or not.

These are not the only questions, but they are questions worthy of consideration and assessment. The
questions of how medical practicioners can ethically deal with the terminally ill, quite apart from
cuthanasia, raises a varicty of other issues as well No one questions the validity of palliative care where
it eases the life of the terminally ill, but there may be medical-ethical questions associated with palliative
carc that actually accelerates death. Further, the distinction between euthanasia, palliative care and the
current Criminal Code prohibition against aiding suicide is currently dependent not upon a logical or
predictable sct of legal principles, but upon the day-to-day judgment of Crown Attorneys throughout
Canada. Indeed, the same can be said for the distinctions found between euthanasia, murder, and aiding

It follows that there is a need to address the legal and ethical issues within the Criminal Code. The
alternative, of doing nothing, is to leave some aspects of these issues to the discretion of medical
practitioners and the sagacious silence that may attend the sincere grant of release from painful terminal
illness. The alternative of doing nothing is also to leave other aspects of these issues to Crown Aftorneys,
who must decide whether to prosecute, The Crown Attorneys have very little to guide them, except the
moral values protected in the Criminal Code, including respect for the dignity and worth of human life.
But even these values are not clear, because the Code protects the right of self -determination, and there
is no longer any offence of suicide or attempted suicide.

We reached a consensus on a number of points:

(1) The value which we place on human life doecs not warrant any dilution of the
imj provisions as to aiding suicide. There must be a strong deterrent
to those who might seek to hurry others to their deaths for improper reasons.

(2) The autonomy of persons is a societal value in itself. This necessarily involved
a recognition by us, reflected in the repeal of the Code provision which prohibited
attempted suicide, that it is impractical and inappropriate to prohibit such conduct,
and that competent and thoughtful persons, on careful reflection and undergoing
terminal illness and pain, may choose the time of their inevitable deaths, to avoid
continuing in such a state.

(3) The efforts of medical science to combat suffering as well as discase and death
should not be devalued by legal interference with the scientific processes developed
by an ethical and knowledgeable profession.

Condusion

With some regret, we were unable to devise a set of specific proposals for changes in the Criminal Code
to reflect our degree of consensus. Indeed, Mr. Starkman, in particular, recommended that we do not
so, in light of the relative ignorance of all those keenly interested in these issues about the various factual,
scientific, and ethical elements of those issues. However, we agreed that the above subjects should be
examined by an appropriate group with the necessary expertise, with a view to describing and explaining
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the issues and the contexts in which they arise, and making specific proposals for changes in the law where
necessary. '

We concluded that as presently constituted, our Working Group simply did not hawe the expertise to
consider all of the medical, scientific, legal and moral issues arising out of this provision. There does not
exist in this country reliable information as to the extent of "the public need® in these areas and that
significant rescarch with respect to both current practices and the public desire to expand those practices
would have to be undertaken.

Wethuefmremmmmdthatamﬂh-d:saphnedwmhugyoupmmmmwmkmth&mdy
difficult issues as soon as possible. These issues are of direct importance to a large portion of the
population and are of uppermost concern to the public at large. Government has a responsibility to
address these difficult issues, and to provide solutions which will satisfy to the greatest extent possible the
concern of the public in this arca.

Wcmuﬁrc&tthereadamrecmmendahms+9md10wm¢dedsmemmmedcpthmth
respect to various medical / legal issues.



Recommendation 4 Retention of Section 217 of the Criminal Code
(Duty of Persons Undertaking Acts) '

COMMENTARY
Section 217 of the Criminal Code provides as follows:

Every person who undertakes to do an act is under a legal duty to do it if an
omission to do the act is or may be dangerous to life, '

In recommending that this provision be retained, we recognize that, as presently worded, section 217
would continue to be an important provision in conjunction with our definition of conduct. The section
provides that in undertaking an act, one imposes upon himself or herself a legal duty to complete the act
where the failure to complete the act is or may be dangerous to life. It follows that there is no legal duty
to complete the act where the omission to do so would not be dangerous to life. The provision does not
aeate an offence for the breach of such a duty. However, an omission to act in carrying out the duty
would amount to conduct and could thereby constitute the acfus reus for criminal homicide or murder
pursuant to our recommended definition of these crimes. Breach of the provision would alse continue to
form the basis of criminal negligence if accompanied by a wanton and reckless disregard for the lives or
safety of others. Finally we would add that section 217 uses plain language and is clear in its meaning and
serves as a useful model for any legislative language which might be used in other provisions of the Code.

We would note that this provision touches on the medical-legal issues discussed under the previous
recommendation and would also refer the reader to recommendations 9 and 10,



Recommendations 5 to 8 HOMICIDE OFFENCES

Introduction

The proper categorization of homicide offences has long bedeviled the criminal law. All homicides involve
the killing of a human being. The difficulty is that the killing of a human being can occur in an incredible
variety of circumstances, and can involve markedly different mental states in the killer. (See: History of
the Crimipal Law, (1883) Vol II Sir James Fitzjames Stephen pp. 17-18). Some killings can only be
viewed as atrocities. Other killings, however, can produce almost a sense of pity for the offender. It is
t.husnaturaltodesiresomefmmofgradaﬁonofseﬁousnessm&thintheovermchiﬂgoﬁenmofhomiddc.

This report, like the current Criminal Code which provides for murder and manslaughter, divides homicide
into two basic offences: murder and the lesser offence of criminal homicide. It further recognizes that each
of these two offences can be committed in highly aggravating circumstances. Consequently certain situations
have been isolated and described as cither first degree murder or first degree criminal homicide. The
penalties attached to the basic offences of murder and criminal homicide have been augmented when these
offerices are made out in the first degree.

Sentencing Scheme

Itcoﬂdbearguedthatthcdcslrcddegreeofgradanoncouldbeaocomphshedby&mplycnamngone

offence of homicide and leaving the question of aggravation or mitigation to the sentencing
discretion of the trial court. This has never been the approach taken to date in Canadian legal history nor,
indecd, in any country in the common law world. (New Zealand is currently considering a new Criminal
deewhwhtakesthlsapproachahhoughntdmﬂngmshesmfanhmdc&omothcrhomdebymahnga
different maximum punishment. New Zealand Crimes Bill, 1989, 122-124). The sentencing approach would
leave too much to the discretion of the individual judge, would deprive the accused of the protection of
the strict rules of evidence, and would strip too much of the content of the trial away from the jury. Other
considerations entered the overall design of the proposed homicide structure.

First, the structuring of homicide offences must be just. It should, as much as possible, avoid the use of
technical rules which operate to attach to those offenders a social stigma which they do not deserve.

Second, - a homicide scheme must be kept as simple as possible. This is vital if the structure is to be
understood by judges and juries, and if a large number of retrials are to be avoided.

Third, to the greatest extent possible, the most serious offences in our Criminal Code must be drafted in
such a manner that they are comprehensible to members of the public at large and accord with their values.

We were strongly of the view that it is Parliament’s obligation, at least to some degres, to legislatively
address, the question of gradation through the definition of offences.

The offence definition approach requires the Crown to prove to a jury on the basis of strictly admissible
evidence the central factors aggravate a homicide to the level of murder. (In Gardiner v. The Queen (1982)
30 CR (3d) 289, the Supreme Court of Canada held that hearsay evidence was admissible on the question

of sentence.).
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We concluded that in order to reflect the sanctity of human life all intentional killing and killings involving
subjective recklessness toward the lives of others should be carved out from homicide generally and stamped
with the label "murder, We were of the view that such killings had to be punished by means of a
significant minimum sentence in all but a very narrow range of cases. It was also felt that some degree of
categorization by way of offence definition was desirable from the perspective of an accused person.

We found ourselves in agreement with what appears to be the modern trend of placing greater emphasis
on the offender’s mental element when drawing the line between the basic offences of murder and the
lesser form of homicide. In fact, in Canada, this trend in criminal law policy may be constitutionally
compelled. However, we continue to recognize the aggravating value of other important factors when
¢awmgmehnebemeenﬁmdegwmmsofmmeoﬁenwsmdmwmundauondcﬁmum%ﬂem
other jurisdiction has a murder provision as broad as the former 213(d) which was struck down in
Vaillapcowr, the fact of the matter remains that a subjective intention to kill has never been the exclusive
touchstoncfordasmf;nnghommdcsmanyoommonlaw;umdwuon.

To date, someformoffclony—murder which is not dependent on an iffent to kill or subjective foresight
of death, continues to exist in all Australian States, in New Zealand and in 47 of the American States.
(SeeCohnHOWﬂrd, Criminal Law (4th ed) 1982, m%mmmd_mw 1899, section

ralian Criming e, 1913, sections 278-279, section 157,
HGE_ZEIEDSLQM 1961, sections 167-168, M.L. Gilbert, ma::ﬁ_of_ﬁe._o_v..MnLdQL (1983) 40
Wash, and Lee L. Rev. 1601)

In addition, in Scotland, a person who kills need not have had an intent to kill, and need not be aware
of the risk of death inherent in his or her conduct to be guilty of murder. (See Lord Goff, The Mental
Element in the Crime of Murder (1988) 104 LQR. 30 at pp. 52-57) Finally, in England, if an offender
intentionally inflicts grievous bodily harm, and in doing so causes death, he is guilty of murder whether
or not he intended to kill or was even subjectively aware of the risk of death inherent in his action. (Sce
R. v. Cunpingham (1981) 3 WLR. 223 (HL)). We note the view of Stephen who stated that it is "a
mistake® to rely exclusively on the offender’s intention in dividing the overarching offence of homicide. (See
History of the Criminal Law (1983) vol. I, pp 91-3) When one considers our homicide structure as a
whole, including the definitions of murder, criminal homicide, and the first degree version of those
offences it continues to recognize that, as Stephen stated at p, 91:

*The two elements to be considered in distinguishing between the more and less heinous
forms of an offence are public danger and moral guilt, and to these must be added a third
which is especially important in cases of homicide, namely the shock which the offence
gives to the public feeling and imagination”.

In fact we note that certain American research suggests that the public views certain unintentional killings
as being more grave than some intentional killings. (See Crump and Crump, Jn Defence of the Felony
Murder Doctrine (1981), 8 Harv. J of L. and P. P, 359 at 363-365, eg, unintentional killing during rapes
orrobbenesappcarstobcrankedasbcmgmoresenousbythosemyedthanmtenhonalklﬂmgsofa
domestic nature.) Under our proposed scheme the first degree version of criminal homicide will carry the
same minimum punishment as the basic offence of murder.

This, too, reﬂectsouraoueptanceofthcfactthatthcoffender’smtcntcannotbctheexdusivc
consideration when assessing the gravity of amy particular kiling. ~ Which offence is more heinous,
considering the factors referred to by Stephen: the wife who intentionally kills her husband by stabbing him
oncemthcchestafteras:gmﬂcantpenodofabuse,orthchxjackerwhounmtcnhonallykﬂlsthepdotwhﬂc
beating him in an effort to force him to take passengers and the assailant’s armed colleagues to a hostile
country ?



Law Reform Commission of Canada

We concluded that some unintentional killings should be punished as harshly as murder and that Parliament
should so state. We thus found ourselves in disagreement with the general approach of Report 31 of the
Law Reform Commission of Canada which classifies homicides other than first gegree murder exclusively
on the basis of the mental clement possessed by the offender at the time he or she causes death. We did,
however, find ourselves in agreement with the Law Reform Commission on another matter in that we would
abolish the culpable/non-culpable homicide structure currently found in our Code.

Section 222 creates a structure which begins with a definition of homicide. It then declares some homicides
to be culpable and some not to be. It goes on to exhaustively define culpable homicides as being murder
manslaughter or infanticide and states that culpable homicide must involve causing the death of a human
being by:

222,  (a) an unlawful act,
(b) by criminal negligence,
(c) by causing an individual by threats to do something which causes his death, and
(d) by wilfully frightcning a child or sick person.

The Code next defines culpable homicide that is murder and infanticide in positive terms in section 229 and
section 233, 1t also defines manslaughter partially in positive terms in section 232 but largely in negative
terms in section 234 where it declares simply that culpable homicide that is not murder or infanticide is
manslaughter.

The Law Reform Commission of Canada points out that generally we do not define crimes in such a
circnitous manner, Professor Stuart makes a similar point in his text Capadian Criminal Law 2nd cd. p.
209. Bothautho%suggc&th:ss&uduremmncwssawmdstﬂc&atomhomudcmeswﬂdbc
independently defined in a more positive fashion. We find ourselves in agreement with this proposition.



Recommendation 5 Murder

(1)  Evenyone commits muader who causes death when:
(a) the person means (o cause death, or

(b)ﬂwpambmdaﬂhmﬂaymbemwdby}marwmmu
recidess whether death ensues or not.

{2) For the purpose of subsection (1), it is not material that the deceased, through

mistake or accident, is not a person contemplated by the person who caused
the death.

STRUCTURAL CHANGES

This recommendation would replace the current sections 229 and 230 of the Criminal Code as being the
only definition of murder.

COMMENTARY

By virtue of this provision murder would be confined to killings wherein the offender intended to kill or
wasrecklessastowhctherornotdeathwuldcnsueﬁ'omhzsorhercondud Thceonceptof conduct"
is explained earlier in this report. All other killings wa 2 ] ,
bomicide® unless they did not involve unlawful oonduct f.rom whxch senousbod:lyharmwasreasonably
foreseeable or did not involve some other measure of gross negligence.

Persons who kill while engaged in unlawful conduct not involving objective foresight of serious bodily harm
could be convicted and punished for their unlawful conduct and the death involved in those cases could
* continue to be taken into account as an aggravating feature in relation to the sentence imposed. Killings
that were caused without unlawful conduct or gross negligence would not be criminal although civil Lability
could undoubtedly attach to negligently causing death. -

A major advantage of restricting murder in accordance with this proposal is that the offence would thus be
defined in a fashion which complies with the obiter comments of Lamer J. (concurred in by Dickson CJ.C.,
Wilson J. and Estey J.) in R, v, Vaillancourt, Lamer J. suggested therein that the principles of fundamental
justice contained in section 7 of the Charter may require murder to be confined to cases involving subjective
foresight of death.

Our definition, because it is so confined, should thus insulate the offence of murder from constitutional
aftack and avoid the costs associated with retrials being ordered due to constitutional deficiencies in the
definition of that offence. We also observe that the recommendations embodied in the draft code currently
being studied in England narrow the definition of murder as it mow exists in that country, The definition

proposed in England is along the general lines of that proposed herein, ie.



Proposed Crimingl Code of England
5. (1) A person is guilty of murder if he causes the death of another;
(a) intending to cause death; or

(b) intending to cause scrious personal barm and being aware that he may cause
death, unless section 56, 59, 62 or 64 applies.

(2) A person convicted of murder shall be sentenced to kife imprisonment,
except that, where he appears to the court to have been under the age of
cighteen years at the time the offence was committed, he shall be sentenced |
to detention in such place and for such period and subject to such
conditions as to release as the Secretary of State may determine,

Law Reformn Commission of Canada

We believe that our definition of murder is preferable to the approach of the Law Reform Commission of
Canada for a number of reasons. The Law Reform Commission’s draft code defincs murder as "purposely
causing the death of another person”. Despite its brevity, on closer examination, the Commission’s
definition .-would appear to be rather complex If resort is had to the Commission’s definitions of -
"culpability* and "purposely” this becomes apparent.

The Law Reform Commissioh’s Code (Report 31, recodifying criminal law, p21-23, p.143) provides as
follows:

2(4) Requirements for Culpability.
(A) General requirements as to Level of Culpability. Unless otherwise provided:
(i) where the definition of a crime requires

purpose, no one is liable unless as concerns
its elements he acts

(a) purposcly as to the conduct specified by
that definition,

(b) purposely as to the consequences, if any,
50 specified, and

) hoﬁnglyor recklessly as to the
circumstances, if any, so specificd;

(B) Definitions.
“Purposely.”
(i) A person acts purposcly as to conduct if he means to engage in such conduct, and,

in the case of an omission, if he also knows the circumstances giving rise to the duty to
act or is reckless as to their existence.



(ii) A person acts purposely as to a consequence if he acts in order to effect:
a) that consequence; or
(b) another consequence which he knows involves that consequence.
* Recklessly.”

A person is reckless as to consequences or circumstances if, in acting as he does, he is
conscious that such consequences will probably result or that such circumstances probably
obtain.,

Under the Law Reform Commission’s scheme, the Court must determine which matters are conduct,
circomstances, and consequences, as different mental standards must be found in relation to these various
clements. In our respectful view this will result in overly complicated and confusing jury charges referable
to the requisite mental state necessary to incur Liability, This was also the view of the Federal/Provincial
Group which considered the General Part of the Law Reform Commission’s new Code as a whole,

Even for a caime defined as simply as murder, the demarcation between conduct, circumstances and
consequences in any particular casc is not readily apparent. Presumably the death of a human being in the
context of murder is a consequence of the offence. Another view however might be that the death of a
human being is a circumstance of the commission of the offence of murder. A further view might be that,
while the fact of death itself is a consequence, the fact that it is the death of a human being may be a
circumstance, Even if it could be said to be clear as to which matters fit info each category a jury would
still have to grapple with the different mental states applicable to each of those categories. This in our view
is not an easy task for a jury of laypersons. In addition, we wanted to make it clear that a subjectively
reckless killer ought to be treated as a “murderer”. In our view the reckless killer is morally as culpable
as the intentional killer, In fact, as stated by Stephen, a case can be made that some reckless killings are
more serious than intentional ones. Stephen argued:

Is there anything to choose morally between the man who violently stabs another in the chest with
the definite intention of killing him, and the man who stabs another in the chest with no definite
intention at all as to his victim’s life or death, but with a feeling of indifference whether he lives
or dies? It seems to me that there is nothing to choose between the two men, and that cases may
be put in which reckless indifference to the fate of a person intentionally subjected to deadly injury
is, if possible, morally worse than an actual intent to kill For instance, the master of a ship,
by a long series of brutal crueltics intended not to kill but to inflict prolonged and exquisite torture
which may or may not end in death, does actually kill his victim. This shows more cold blooded,
disgusting cruelty than if he had killed by a single blow intended to kill. Or, again, a man wishing
to cheat an insurance office, and so to obtain a small sum of money, sets fire to his own
dwelling-house well knowing that six people all of whom are burnt to death are sleeping above the -
room which he sets on fire. '

It should be noted that under the current Code section 229(a)(ii) and the proposed definition of murder
in the English Code at least some reckless killers are identified as murderers.

Sections 229 (c) and 230 (a) (b) (c)

Our definition of murder does away with what is now defined as murder under section 229(c) (“unlawful

act - objective foresight of death" murder) and murder as defined under sections 230(a), (b) and (c)
(felony’ murder). None of these provisions require an intent to kill or even subjective foresight of death.
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* The constitutionality of these provisions, although not yet decided by the Supreme Court of Canada,
has been suspect since the decision in Vaillancourt. (Note the Ontario Court of Appeal, the Alberta Court
of Appeal, and the Manitoba Court of Appeal have all declared 213(a) unconstitutional) (See R. v. Giff
(1988) 42 C.C.C. (3d) 524, R. v, Martincau (1988) 43 C.C.C. (3d) 417, R.v. LT.J. Jr. (1988) 50 Man. R.
(2d) 300, The constitutionality of section 213(a) has now been argued before the Supreme Court of Canada
in the context of a Crown appeal in R. v, Martineau and a number of other related cases. The decisions
are currently under reserve.) '

* (See Addendum Page 12)

Eliminating these provisions should do much to simplify thc charge to a jury in many murder trials.
Currently, it is not unusual to sec a jury charged, not only on murder as defined in section 229(a)(i) and
(i), but also on murder as defined by scctions 229(c), 230(a) as well as 230(d). This can easily result in
a complex and confusing jury charge which in turn can lead to either wrongful convictions, or new trials
in cases wherein convictions under 229(a)(i) or {ii) were fully warranted.

In addition, the so-called "constructive murder” provisions were said by some to have had a measure of
technicality about them as well as an accompanying measure of unfairness, If an offender was engaged in
certain unlawful activity and utilized certain techniques to achieve his unlawful purposes, he was branded
a murderer if he caused death. If, however, he caused death during the course of other crimes or by other
means, no conviction for murder would follow.

Qur proposed basic definition of murder would do away with these allegations and would confine the label
"murderer” to those offenders who killed while being subjectively aware of the risk of death involved in their
conduct.

Intent to Canse a Particular Level of Injury or the Use of a Particular Type of Assanlt

The majority also believed that the Code curreatly places too much emphasis on the need for an intent to
cause a particular level of injury or the use of a particular type of assault. (Sce, for example, 229(a)(ii)
or 230(a), (b) and (). The definition of murder proposed by the Working Group is broader than the one
currently contained in section 229(a)(ii) or proposed in England in that it is not dependent on the
intentional inflition of bodily harm, Under the Working Group’s definition, if a person kills another
through any conduct and at the time he was aware of the *likelihood” of death and could be said to be
*reckless” as to whether or not death ensued, that person is guilty of murder.

The appropriate notion of subjective recklessness is however a difficult one to capture. One important issue
is the degree of probability that a risk must reach to be sufficient. The problem is in some contexts we
naturally fecl that subjective foresight of almost any degree of risk of death should qualify as recklessness
and amount to a sufficient intent for murder. In other contexts we might desire foresight of a higher lever
of risk before including that a mens reg sufficient for murder was present. {See discussion in Boughey v, The

Queen (1986) 65 ALR. 609, and Regina v. Gush (1980) 2 NZLR. 92).

For example, in most cases where an offender intentionally inflicts bodily harm during the course of an
unprovoked assault, one might think that subjective foresight as to the mere possibility of death should
be enough to qualify as a sufficient intent for murder. I this was the meaning one put on the notion of
likelihood in the definition contained in Recommendation S5(1)b, however, there would be a danger that
some impaired drivers who killed would be convicted of murder as the intentional infliction of bodily
is no longer a pre-requisite to a finding of the intent for murder under that provision. '

One could adopt different standards for "reckless murders” depending on whether or mot the intentional
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infliction of bodily harm was a part of their definition but this seems to be an overly complex approach.
[See Victoria Law Reform Commission Report on Homicide (1988) page 45-50).

One member of the Working Group would as a result, have confined the definitionof reckless murder to
those killings which involved the intentional infliction bodily harm and an awareness that death was a real
possibility. The majority however favoured dropping the requirement of the intentional infliction of bodily
harm and the adoption of a standard of true likelihood (ie. more likely than not). This was thought by
them to be required if we were to confine the label murderer to those truly deserving it

In addition, the majority felt confining reckless murder to case involving the intentional infliction of bodily
harm was overly narrow and omitted cases which should fall within our notion of murder (ie. the malicious
person who throws someone into the water knowing that it was more likely that not the person could not
swim to shore).

It should also be observed that by defining murder so as to require subjective foresight of death for all
offenders, we belisves that the law with respect to parties to murder can also be simplified. The current
party provisions contained in sections 21(1} and 21(2) attach Lability to a party on the basis of both
subjective and objective foresight. When an offence such as murder, which is currently based on mental
elements that include subjective foresight (229(a)(i) and (ii)), objective foresight section (229(c)), and
intentional commission of certain crimes by certain means (230(a), (b), (b) and (c)), is combined with
the Code’s current party provisions, complex jury charges result. The changes which we propose to the
murder definition coupled with the changes to the parties provisions discussed operate to uniformly place
Liability for all offenders on the footing of subjective foresight. This is recommended not only from the
point of view of simplicity, but also because it obviates certain constitutional concerns which have begun
to emerge in connection with the party sections of the Criminal Code in the context of murder charges.
//(See R. v, Logan (1988) 46 C.C.C. (3d) 354 (Ont. CAA) (currently reserved by the Supreme Court of
Canada on appeal by the Crown) and Reging v, Harris (1989) 48 C.C.C. (3d) 521 (Ont. CA.)) Section 1{2)
is intended to carry forward the policy considerations currently reflected in section 229(b).

(Sex  addutan & foap 33)




Addendum: R, v, Logan

|

ince the release of our draft Report, the Supreme Court of Canada released its judgment in R, v,
supra in Logan the court held that since subjective foresight was required to convict a principal of
murder or attempt murder that same minimum degree of mens rea is constutionally required to comvict a
part to the offence pursuant to section 21 (2) of the Code. Therefore the objective foresight portion of
section 21 (2), ie, "Or ought to have known" were declared to be inoperative.
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Recommendation 6 First Degree Murder

(1) Miuder is first degree nurder when it is committed by a person:

(a) while a person is committing or atiempting (o commiit an offence set forth mmhman
2 o

(b) when the person has the purpose of commiitting or atiernpting to commit an offence
set forth in subsection 2, or

(c) when the person has the purpose of concealing the commission of an offence set forth
in subsection 2 '

(2) The offences hereinafter Ested are the offences refered to in subsection I:
(a) sexual assault,
(b) kidnapping, abduction and forcible confinermen,
(c) robbery,
(d) hijacking of any means of transportation,
(e) hostage-taking or
() breaking and entering into G dwelling house with the intent to commit an indictable

(3) Notwithstanding subsection 1, murder is also first degree murder when murder is committed:

(a) in the exeaution of a carefully considered scheme to commit murder,
(b) for the purpose of financial goin,

(c) for the pwpases of obstructing or influencing the course of justice,
(d) for the prpose of obstuding or influencing any electoral process,

(e)nﬁmﬁem»ﬁmdﬂhkwmmwkammmm
in the lawful execution of his or her duty.



STRUCTURAL CHANGES
These provisions would replace current section 231 of the Criminal Code.

COMMENTARY

As mentioned earlier, Stephcnsawthrccfactorsasbmngofrelevanoemthedass:ﬁcahonofhommde
moral guilt, public danger, and community shock.

chcltthatbydra“ﬁngthcbasicﬁnebetweenmurderanda'iminalhomicide, new emphasis should be
placed on the mental element of the offender. The Group also felt, however, that once this basic line had
been drawn, it was completely appropriate to continue to recognize other features as significant aggravating
factors when it came to delincating the boundaries between the degrees of each of the basic offences. Such
demarcation is made primarily for sentencing purposes.

In creating the offence of first degree murder, Parliament makes it clear to the judiciary, and to the public
as a whole, how seriously it views this type of murder. For murder, this does not represent a radical
departure from our current classification system. Section 231 of the Code presently defines first degree
murder in generally similar terms. Nor do we believe that a constitutional problem under section 7 of the
Charter is raised by this approach, as the cases to date suggest that the current section 231 does not change
the basic nature of the offence of murder. Rather, this section is scen as different sentencing or penalty
structure attached to an aggravated version of the basic offence. (See R._v. Farrant (1983) 4 C.C.C. (3d) 354
(5.C.C) R._v, Paré (1988) 39 C.C.C. (3d) 97 (S.C.C.) and R, v, Arkel (1989) 43 C.C.C. (3d) 402 (B.C.CA.)).

The list of primary crimes which elevate murder to first degree murder under section 231(5} of the current
Code are carried forward with some degree of expansion,

L  Hijacking an aircraft under section 231(5)(a) of the current Code is expanded to hijacking any means
of transportation.

2. The reference to "sexual assault” replaces sections 231(5)(b) to (d).

3, Kidnapping and forcible confinement under section 231(5)(e) is expanded to kidnapping, “abduction”
and forcible confinement.

4, Hostage-taking is carried over from section 231(5)(f).

5. Robbery and break and enter into a dwelling house with intent to commit an indictable offence have
been added.

The expansion of the list of primary crimes is intended to embrace situations in which victims are frequently -
exposed to violent attack and a measure of domination by the offender.

Since this list only applies to clevate what would be defined as murder (a crime by definition involving a
minimum subjective foresight of death) the mens rea of the offender is already at a high level of moral
culpability, and the application of an imcrease in the minimum punishment when such a killing occurs
during the course of another serious crime cannot be considered to be grossly disproportionate s0 -as to
amount to cruel and unusual punishment, (Sec Smith v, The Queen (1988) 34 C.C.C (3d) 97)



The fact that a killing or a murder occurs during the course of another serious crime has invoked the
highest level of punishment in other jurisdictions.

Such is the casc in the United States. (See M.L. Gilbert Degrees of Felony Murder, swpra, Tison v

Arizona 107 8.Ct. 1676 (1987).) Indeed, in England, at one point, the fact that a murder occurred during
the course of certain offences was viewed as being sufficiently aggravating to raise murder to capital murder.

Moreover, the Law Reform Commission of Canada has recognized that the fact that a murder that occurs
during the course of certain crimes is sufficient to aggravate the offence to first degree murder. (See Report
31, "Recodifying the Criminal Law", pp. 58-60.)

Section 231(5) of the Code is changed in other features.

That section currently applies only to the person who actually caused the death personally. This feature
is not carried forward into our recommendation. As mentioned earlier, however, our party structie is
different from the current Code and is confined to those possessing subjective foresight of the offence to
which they are joined as partics.

Further, sechonBl(S)oftheQngrcsmasthedeathmtermsofhmem"whﬂecommMmg’or“whlle
attempting to commit”. (Sce Homicide Act, 1957, 5 & 6 Eliz. I, c 1l section 5) When England
abolished felony murder in 1957, thcyconhnucdtotreatasacap:taloﬁenceamurderoccmmgdunng
the course of a theft, resistance to arrest, or escape custody).

thrcthcmurdm-iscommittedforthepurposesofthcprimaryu-im(:ortoconccaltheprimm-ya-ime,
the elevation to first degree murder also applies,

Subsection 3 of the recommendation treats purposes other than the commission of one of the enumerated
offences in subsection 2 as being sufficiently aggravating to elevate murder to first degree murder. These
purposes would have to be tested subjectively and would have to be proven to the traditional criminal
standard, The Working Group felt that the purposes outlined in 3(c} and (d) reflect fundamental Canadian
institutions and values, An intentional or reckless killing for these purposes should, in our view, be first
degree murder.

The complexities of contract killing under section 231(3) of the current Code as well as the test of "planned
and deliberate” under section 231(2) of the current provisions are proposed to be replaced in our
recommendation by the phrases “for the purposes of financial gain” and "a carefully considered scheme".

The - current contract killing paragraph is encumbered with requirements concerning "value passing”. The
Working Group concluded that the few cases where contract killers would be involved would be caught by
the phrase “carefully considered scheme”. Whether value was to pass should be of lLittle importance when
it is the cold-bloodedness of the crime which seems to be the true focus of the current 231(3). On the
other hand, if the value reflected in the current to 231(3) is the cvil inherent in the fact that a killing can
be financially motivated we believe this policy is better expressed as we have done in section 3(a).

We felt that the phrase "planned and deliberate" should be replaced by the term “carefully considered
scheme" for a number of reasons. We concluded that the term “planned and deliberate” was, to a large
extent, redundant. The courts have told us that a deliberate killing is one that is "considered® not
impulsive. (See More v, The Queen [1963] 3 C.C.C. 289) It is difficult to envisage a truly "considered"
lnllmgwhlchlsnot“planned”tosomedegree We felt the evil aimed at in making planned and deliberate
murders first degree was reflecting the seriousness of a cold, calculated killing. ‘The Group believes the
phrase killing pursuant to "a carefully considered scheme" captures this notion in simpler language than does
‘planned and deliberate’. We would point out however that replacing the phrase “"planned and deliberate”
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could lead to further litigation aimed at resolving the exact meaning of the new phrase.

Current section of 231(4) of the Cpde recognizes the special need to protect police officers on duty. This
protection is emhanced by our recommendation in section 3(e). This section uses the inclusive definition
of peace officer, rather than the list of officers and persons set forth in the current section 231(4) of the
Criminal Cod

We concluded that the need to protect thosc officers cagaged in the performance of the kinds of public
duties with which peace officers are charged demands that the knowing killing of such an officer be strongly
denounced by an appropriate minimum penalty.

Another adjustment in the language of 3(c) above brings this provision into line with the Charter, in that
it plainly states that in order for this enhancement of pumishment to occur, the trier of fact must be
satisfied beyond a reasonable doubt that the identity of the victim, as a peace officer on duty, was known
to the offender. The language in the present Code does mot precisely state this but the decision of the
Ontario Court of Appeal in R, v, Colling (1989) 48 C.C.C. (3d) 343, suggests this is required currently as
in a matter of statutory interpretation. We have adopted the reasoning set forth in the Collins decision in
our recommendation,
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R lation 7 Crimizal Homicd

(1) Everyone commits the offence of criminal hornicide who causes death:

(a) by unlawfid condict involving a reasonably foreseeable risk of serious
ham to any person, or

(b) by conduct which shows & marked and substantial departire from the stendard of
care towards human Bfe or luman safety that is expected of a reasonable and prudent
person in the circimstances, or

(c) by conduct resulting from being in an impaired condition in the course of any activity
which was dangerous o Gfe or safety.

(2)  Being in an impaired condition is not @ defence to any offence of criminal howicide.

{3) For the pwpases of this section, being in an impaired condition means that the person is in
a voluntary state of:

(a) impaired awareness of reality, or
(b) impaired physical ability, or
(c) impaired self-control.

(4) For greater certainty but not so as to restrict the generality of subsection 1, "activity which
mdmmuumﬁfr'm;fwwmdmmm aircraft or vessel

(5) For the poposes of this definition the term “unlawful conduct” means condsict which is an
offence under a federal or provincial statute.

{0) Thefadﬂmtﬂwpamdwmduiﬁmeﬂammdaﬁitaﬁmhadmmm
mistaken befief about any factor related to that offence, or to the circumstances, is not relevant
unless that fact was based on reasonable grounds.

STRUCTURAL CHANGES

Sections 220 and 222 of the Criminal Code, R.S.C. 1985, c. C46, which create the offence of criminal
negligence causing death, would be repealed in favour of this section. In addition, the offence of
manslaughter would be abolished. Provocation would no longer reduce murder to this order of homicide.
Provocation would, however, be taken into account as possibly mirigating the sentence.

Although strictly speaking the offence of criminal negligence is not a homicide crime we c:oncludcd that for
reasons discussed in the commentary, supra, it was both logical and appropriate to subsume this offence
into the new offence of criminal homicide,

Many of the factual situations which would have been formerly addressed by the comstructive murder
provisions of the Criminal Code will be caught under this provision or under the further recommendation
made below as to first degree criminal homicide.



COMMENTARY

We have dropped the term "manslaughter”. This term is not gender neutral. Further there is apparently
no French word which has an equivalent meaning The French version of the Code currently employs the
term "homicide involuntaire culpable”.

As indicated earlier, this provision would capture all killings which are not murder, other than those in
which gross negligence was not present if the conduct was lawful, or no reasonable foresecability of serious
bodily harm existed if the conduct was unlawful. Other killings if caused during the course of unlawful
activity would be taken into account as aggravating sentencing factors for the offence causing the death.
If no gross negligence was involved in a killing during the course of lawful activity, civil sanctions may be
available, but such an occurrence would not be a crime.

Section 1(c) was intended to be a particularization of section 1(b). We felt that anyone who while impaired
engaged in an activity which itself was dangercus to the lives or safety of others had demonstrated » marked
and substantial dcpartureasdcﬁncdmsccmn 1(b). Fortbcpurposesofdaﬁtyanduniformity, it was felt
this should be expressly stated in the statute. If a person kills in such circumstances it is appropriate to
mmmahzcsuchoonductandrccogmzcnasacrmmalhommde As will be seen by reference to section
3, infra, there is no minimum punishment for the basic offence of criminal homicide. Thus a suspended
sentence would be available as a disposition in an appropriate case,

Section 1(a) builds lability in part on the basis of "unlawful conduct" as does the current law of
manslaughter. Stephenwasofthewcwthatthetem "unlawful act® in some contexts was a very broad
notion that could include all crimes, all torts, all acts contrary to public policy or morality and all acts
injurious to the public. (See History of the Criminal Law, supns, vol IL p. 16) This approach, in
theory, leavesagrcatdealofscopetothc;udmarytomeﬁectdedarcccrtmnoonductmmmaL This is
not consisient with current trends. Just as Parliament has abolished "common law' conspiracy, the general
thrust of our current Code is to define crimes so as not to leave that question to the judiciary and the
common law as we have donc with the dcfences and contempt. (See G. Williams, Criminal Law the
General Part (1961) p. 27))

We recommend that, to be considered "unlawful conduct" within the meaning of 1(a), the conduct ought
to be himited to that which is prohibited by federal or provincial statute. Some might argue that municipal
by-laws should be included on the basis that once someone acts unlawfully and kils in circumstances
wherein serious harm to others is objectively foresecable, that should attract Lability for homicide. We,
however, felt that it was going too far to build a homicide crime on something as divéise as the various
sets of municipal by-laws in force across the country. All members agreed that an act should not become
“unlawful* because it is viewed as "morally repugnant’. The Court of Appeal for Ontario in R, v. Cole
(1981} 64 C.C.C. (2d) 118 at 133, reached the same conclusion. Our conclusion thus supports the
narrowing of Stephen’s broadest notion of the term "unlawful act”,

Section 1(a) is a marrowing of the law is another respect. The law would appear to be that there is no
requirement for subjective or objective foresceability of death in the offence of manslaughter (see Smithers -
v, The Queen (1978) 40 CRNS. M at 90). The English law requires, however, objective foreseeability
of some harm. (See R. v. Church [1966] 1 QB. 59 at 69.) This test appears to have been adopted by the
Ontario Court of Appeal in Regina v. Tennant and Nacarrato (1975) 23 CCC 2d 80 at 96 and Regina v.
Cole.

Our definition requires objective foresight of serious harm. We recognize that this could well result in
accused persons in the position of Smithers, supra, being convicted of assault or assault causing bodily
harm as opposed to being convicted of manslaughter. Presumably such persons would be sentenced harshly
for the assault in such circumstances. Simple assault and assault causing bodily harm now carry a maximum
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of five and fen years imprisonment respectively. These maximums may have to be re-examined if the
Working Group’s recommendations are acted on. (The definition of assault may also have to be revised)
The majority felt, however, that the narrowing of the scope of unlawful act/manslanghter made this offence
as well as the offence of first degree criminal homicide constitutionally more resilient,

As will be seen under our discussion of first degree criminal homicide, this offence in one of its forms
involves a significant minimum punishment. It was felt by the majority that it was therefore appropriate
for Parliament to elevate the fault element present in this offence.

One member was of the view that the constitutional cases have not developed to a point which drive us to
abandon our traditional approach to unlawful act manslaughter. The Ontaric Court of Appeal in R, v.
Jobidon (1988) 45 C.C.C. (3d) 176, held that, in spite of the current definition of assault, which requires
proof of a lack of consent to the application of force, some consents would not be recognized by the law
on grounds of public policy. Thus it was no defence to a manslanghter to argue that both participants to
a street fight had consented to the exchange of blows which led to the victim’s death. We agrees with the
result, however, that it would be appropriate for Parliament to draft the definition of the offence so that
this was clearly recognized. This member felt that if someone engages in an ualawful act involving objective
foresight of some harm and in fact someone dies, that should as a matter of policy be a homicide.

Section 1(b) is an aftempt to resolve a debate that has been ongoing in Canadian courts since 1960 when
the Supreme Court of Canada decided w [1960] SCR., 804, which held that the current
criminal negligence provisions of our Code require proof of “advertent” negligence. This decision was not
consistent with the cases decided up to that point in our legal history and was subsequently ignored by
provincial appellant courts. (See discussion by Don Stuart, Canadian Crimipal Law, 2nd. ed. pp. 183-198,
and R, v. Waite (1986) 28 C.C.C. (3d) 326 (Ont. CA.)). Recently the Ontario Court of Appeal and the
Supreme Cowurt of Canada have re-examined this arca in R. v, Waite (1989) 48 CC.C. (3d), and R._v,
Tuiton (1989) 48 C.C.C. (3d) 129. Ultimately, the Supreme Court split evenly on the question of whether
or not criminal negligence, as it is corrently defined, is to be subjectively or objectively tested. The
recommended proyision accepts the need for an objectively tested concept of negligence in the area of

In making this recommendation our position is consistent with the American Model Penal Code (see
sections 202 pp. 225 to 226, 240 to 244), ThJSposmonxsoonmstentwuththerwommendanonsofthc
Canadian Law Reform Commission in its Working Paper on "Qmissi egligence 3 angermen
(1985) and in Report 31, "Re-Codifving the Criminal Law" 'I‘hemodcmacademmtrcnda]sosecmsto
support negligence as a justifiable tool in delineating criminal liability (see Don Stuart, Capadian Criminal
Law, 1987, 2nd. ed, pp. 183-198, HL.A. Hart, Negligence, Mens Reg and Criminal Responsibility in
Qium_ﬁm_lmpmdmm 1961, A.G. Guest (ed. pp. 2949, G.P. Fletcher, Theory of Criminal
' i alysis (1977) 119 U. of Penn. L. Rev. 401, C. Wells, Swatting the
Subjeclive Bug (1962) Crim. L. Rev. 209,
We concluded that given the increased hazards to life posed by modern technology it is appropriate to use
the concept of a high degree of negligence as a basis for criminal liability on a selective basis. Homicide
is one of the arcas within which we found this tool to be appropriate. Section 1(2) is intended to make
it clear that while drunkenness or voluntary intoxication might negate the intent necessary for murder it
would not result in the outright acquittal of an accused.

These provisions also bave implications for the driving offences now contained in the Code to the extent
that those offences create crimes which involve the causing of death, It may be that offences such as
dangerous driving causing death or criminal negligence causing death should be repealed if our
recommendations find favour. Notwithstanding this we do not, at this point, recommend the repeal of
those provisions, It was felt that a clos¢ examination of those sections was beyond the scope of the
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Working Group’s mandate. A minority believed that sections I(b) and ¥(c) were inappropriate. They
belicved the crime of criminal homicide should be confined to 1(a) (unlawful conduct and foreseeable serious
harm) supplemented by the definition of a new substantive crimc of “endangerment”. This notion is
discussed in the Report and appears in esseace to be analogous to the approach taken in the proposed New
Zealand Code.

Some may argue that mistake of fact should not be codified, as the subsection 5 provision would do. The
mistake of fact defence can be said to be somewhat complicated and evolving. Its form now appears to
depend on whether the defence is being advanced in relation to a crime based on subjective fault or
negligence-based fault. For example, mistakes which relate to subjective mental elements need only be
honest to give rise to a defence. They need not be reasonable. (See R. v. Pappajohn (1980} 52 C.C.C. (2d)
481.) On the other hand, when fault is based on some form of negligence, mistakes must not only be
honest but must also be reasonable. (See R.v. Tutton, supre, per Mclntyre J). The difficulty with the
offence of criminal homicide is that some of the mental elements which are a prerequisite to lability may
involve a subjective intention, (For example, the intent necessary to render the act unlawful within the
meaning of the definition set out in section 1{a).) On thc other hand, other parts of the definition of
criminal homicide are bascd on the mental state of negligence. The definition proposed above would
require all mistakes to be reasonable. The Working Group however was unable, in the context of criminal
homicide to think of any examples where these legal nicetics made any practical difference and oonscquently
recommended the adoption of this simplified version of the defence.

We are of the view that the basic offence of criminal homicide will survive Charter scrutiny under section
7. There is a fault element present. Section 1(2) of the definition requires the accused to imtentionally
cngagciuunlawﬁﬂwnduainamanncrthatmanifestsnegﬁgcncetowardtheﬁvesandsafetyofothars.
Sections 1(b) and Il(c) do not require any intentional unlawful conduct as does section I(a) but they both
depend on a high degree of negligence. The majority of the Working Group believe these elements satisfy
the basic fault requirement as enunciated by the Supreme Court of Canada in Re B.C. Motor Vehicle
Reference (1986) 23 C.C.C. (3d) 289, which was again adverted to by Mr. Justice Lamer in Vaillancourt,

supra.

In our view neither subjective or objective foresight of death is a constitutionally required element in
relation to the lesser degrec of homicide offences. Manslaughter, for example, has never historically
required subjective or objective foresight of death. (See JL. Davis, The Development of Negligence as a
EMM&MMGW)%&MLJ 209 at 205, 215, History of the

Criminal Law by Sir James Stephen (1883) vol 3, p. 2, p 76, Smithers v, The OQueen supas, R. V.
Teonant and Nacarrato supra, R.v. Cole supra.

In light of the fact that criminal homicide is our substitute for manslaughter the fact that we have structured
the fault element present in the offence at a level which is elevated from the current level for manslaughter
should suffice to meet any constitutional standard inherent in section 7 of the Charter vis-i-vis the lesser
order of bomicide offences. In addition, it should be noted that the Ontario Court of Appeal in R, v.
Nelson and R, v, Cabral (unreported decisions 1990) has held that basing criminal liability on objectively
tested negligence does not per se give rise to a violation of section 7 of the Charter. These cases involved -
charges of criminal negligence in the operation of a motor vehicle and criminal negligence causing bodily
barm. The Court noted that since a minimum punishment was not attached to these offences, the
sentencing court could reflect an offender’s culpability in the sentence imposed. The same comments are
applicable to our basic offence of criminal homicide.

It should be observed that our offence of first degree criminal homicide does contain a serious minimum
punishment. We note, however, that by virtue of that definition only "unlawful conduct” killings will ever
be first degree criminal homicide. Further, as we have noted earlier, this recommendation, augments the
fault clement traditionally found in that form of homicide currently. —Moreover, the unlawful acts are
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confined to a very serious order of crime. It is also pointed out that therc are a range of cases to which
this minimum punishment will not apply. Further comment is made under our definition of first degree
criminal homicide.

We cose our commentary on the offence of criminal homicide by noting that provocation is no longer a
basis for reducing murder to criminal homicide. This latter offence is largely based on concepts of
negligence. The act of intentionally killing, even when provoked, does not fit easily into such a notion.
Provocation will now provide an exceptional circumstance which operates to relieve the offender from the
minimum punishment attached fo murder and will permit the Court to sentence the offender on a
discretionary basis. ‘provocation has ceased to exist under New Zealand’s proposed Code as well as all
homicides are merged into one offence of culpable homicide. New Zealsnd commentators noted, however,
that it continucs to be relevant to sentencing).
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Recommendation 8 First Degree Criminal Homicide

(1) Criminal homicide is first degree criminal homicide when death is caused by the person:

(a) while a person is committing or attempiing o commit an offence set forth in subsection
2 or '

(b) when the person has the pwrpose of committing or attempting to commit an offence
set forth in subsection 2, or

(c) when the person has the purpose of concealing the commission of an offence set forth
in subsection 2.

(2) For the paposes of subsection (1), the following offences, howsoever they are
set out in the relevant provisions of this ar any other Act, apply:

(a) seaual assaulf

(b) kidnapping abdiction and forcible confinement,
(c) robbery,

(d) hijacking of any means of transportation,

(¢) hostage-iaking or

(D breaking and entering into @ dwelling house with the intent to commit an indictable
offence. |

STRUCTURAL CHANGES
This section would replace current section 230 of the Crimipal Code.

COMMENTARY

We have considered a number of options in this area. While it might be argued that there is no need for
such a category in that such offences could be left to the sentencing discretion of the trial court, we did
not adopt this approach. The group felt that even unintentional and mon-subjectively reckless killings during
the course of the very serious "triggering offences* set out above were exceptionally grave. These offences
involve greater moral culpability or wickedness arising out of the offence committed, ie. circumstances.
We concluded that Parliament should make it clear that such killings called for scvere sentences both for.
the purposcs of deterrence and of denunciation regardless of the precise circumstances of the offender other
than in the narrow range of cases. (sce part 3 of the Report, re. sentencing). If an offender chooses to
pursuethcscrionsunlawfulpurposessetoutabovcinafashionfrmnwhidlitmuldbceoncludedthat
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cit]m'deathm‘otherscmushammsob]ecnvelyfmesecablemdﬁsuchanoffenderdldﬁfaah& it
momuewthatsuchbehawornsmouscnoughtodcmand, asalmmmum, thccquwalentofthelawer
end of sentences imposed for intentional murder.

Wenoteinsupportofourreoommcndaﬂonthatsomethmgs:mﬂartothcoonductdcscdbedasﬁrstdegrce
criminal homicide would today be described and pumshccl as murdcr m many American and Australian
jurisdictions, (See M.IL. Gilbert, eErees cran . atutes (suprg). In addition,
something akin to this has, formostofowcountly‘shlstory, beendcsaibcdandpumshcdasmurder
under sections 229(c), 230(a), (b) and (¢) of our Code. A number of the policy arguments can be made
in favour of the proposed provision, This is a list of such considerations:

(1) Sociological research suggest that members of the public se¢ unintentional killing
during the course of some scrious crimes as being equally heinous as some intentional
killings (see Crump and Crump, pp. 363-365).

2 StudiesofAmericanjmicssuggcstthattheysmntobemawordmththcpohcyof
treating such killings harshly as they have no difficulty convicting in felony murde cases
although they do have difficulty convicting some intentional killers as murderer (see Crump

and Crump, supra, at pp. 365-367).

(3) The Law Reform Commission of Canada in their Report to Parliament no3 of March
25, 1976 entitled " Our Criminal Law " has recognized that it is important that the criminal
law reflect and be in accord with our social values. Items (a) and (b) above thus would
appear to call for something along the line of what we have proposed in this
recommendation.

(4) The fact that a killing occurs during a serious crime has been recognized as being a
legitimate aggravating feature for murder. (See proposals on first degree murder herein,
Law Reform Commission, Re-Codifying the Criminal Law, suprg. The provision set out
in this section of our report is consistent with this pol icy in relation to murder. (Note
the triggering offences are the same in our proposal for first degree murder and first degree
criminal homicide).

(5) This is consistent with Stephen’s policy that homicides were aggravated by factors other
than the offender’s intention, ie., moral guilt, public danger and community shock.

(6) Statistics suggest killing during the course of serious crime is a social problem requiring
attention. Someone is killed during the course of a serious crime in Canada approximately
every three days. In 1988 19% of all homicides were killings during the course of other
crimes. This is up from an average of 16.1% between 1976-1985. Of this 19%, over 0%
occurred during the course of robbery, break and eater or theft. A further 23% occurred

during a sexual assault (see Statistics Canada, Homicide in Canada-A Stafistical Perspective,
1988 pp. 85, pp- 93-99).

0] Thecrcahonofsuchanoﬁcneehasadctencﬂvalucmthmndctersumntennonal
killings, Those who are prcpared to rob or sexually assault, for example, are given an
emphatic and uncompromising message. If they choose to use means which objectively pose
a danger of serious harm to others, their decision to use that means and the fact of a
death will result in their underlying offence taking on a completely different character
involving penalties of a completely different order (see Crump and Crump, supra, pp-
370-371).



We considered adding a section analogous to subsection 3 of our definition of first degree murder. We
decided, however, that the notion of "purposes® did nmot fit easily with a notion of unintentional,

non-reckless death. This, and a desire for simplicity, in the final analysis, led us to drop the idea of any
such provision,

We recognize that this provision has the potential to be found to violate section 7 of the Charter. It is a
homicide offence, it has a severe minimum penalty in most cases and there is no requirement that the
section be confined to situations involving subjective or objective foresight of death.

However, we note that this offence is no longer called "murder". The stigma attaching to conviction for
this offence is thus not the same as the former 213(d), which was under consideration in Vaillancourt,
supra.  Secondly, provision is made for relief against the minimum punishment in some cases. Thirdly,
there is a high level of fault present in the elements of first degree criminal homicide. It always involves
causing the death of another human being by unlawful conduct. Its operation is strictly confined to a very
serious order of underlying offences which are intentionally engaged in. In addition, the offender must
have chosen to pursue his unlawful purpose by means which objectively involve foreseeable danger of serious
harm to others.

It is our view that the above-mentioned criteria constitute a sufficient “fault content” to avoid a breach of
section 7 of the Charter when one is dealing with a homicide other than a murder. The Working Group
does not consider that the sentence suggested is so grossly disproportionate that it would give rise to a
violation of the Charter’s guarantees against cruel and vnusual punishment,

Moreover, it could be argued that this provision is not subjext to a "Vaillancourt” analysis as it is no more
than a sentencing provision akin to section 231(5) of the Code. (See R. v, Arkell (1988) 43 C.C.C (3d) 403
(BCCA) R.v. Farrant, supra.

Finally, we felt that this provision was appropriate from a policy point of view and should be enacted not-
withstanding that it was arguably open to constitutional attack. We further note that even if first degree
criminal homicide proves to be unconstitutional no new trials will be required. The Court of Appeal could
in all cases simply substitute a conviction for criminal homicide and impose a proper sentence.

Given the fact that the provision is desirable from a policy point of view, given the fact that it is arguably
constitutionally valid, . and there being no risk of retrials even if the provision is held to be unconstitutional,
we concluded that Parliament should enact this provision or one akin to it,

Charge to a Jury

It is our view that although there are two base crimes and two first degree versions of those offences in our
homicide structure, we do not believe this is overly complex A charge to the jury in most cases can be
constructed fairly simply to explain to a jury the different bases for liability in a homicide case under our
structure. Let's take a killing allegedly occurring in the course of a robbery, perhaps one of the more -
complicated killings to charge a jury on currently.

The basic steps in such a charge could be outlined as follows: The jury would be told that before the
accused could be convicted of any homicide offence that they must be satisfied beyond a reasonable doubt
that the accused by his conduct had caused the deceased’s death. If they found that the accused’s conduct
was of significance in causing death (ie. contributed to the death in more than a trifling fashion) they could .
conclude that this requirement was satisfied.
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The next question to address once the causation requirement is illustrated is the accused’s jntent. If the jury
found the accused intentionally caused the death or caused death by comduct that he knew was likely to
cause death and was reckless as to whether death would or not would occur then that person would be
guilty of murder.

If the jury was satisfied that thc killing was accompanied by onc of the requisiic mental elements for
murder they would go on to consider if the Crown had proved any of the circumstances set out in
Recommendation 6 that would aggravate the offence of murder to one of murder in the first degree.

If the jury concluded the accused was guilty of first degree murder that would end their deliberation. If,
on the other hand, they had a doubt about that matter their verdict would remain one of murder assuming
they found the accused had caused death with one of the requisite intents.

Ifthe]myhadadoubtonthelsswofthereqms:temtcmformmdertheywnuldthenm their minds

Iftheyfoundthattheaccusedscondudmcamngthedeathwasunlawful(e.g.wasanassault)andlf, the
circumstances, it could be said to have been reasomably foreseeable that scrious harm would occur they
would convict of criminal homicide. If mot, they would acquit of all homicide offences (a conviction could
be recorded for the unlawful act causing the death if the accused was charged with this offence the death
would aggravate the sentence for that offence).

If the jury concluded that the accused had caused death by an unlawful act in circumstances in which
serious harm was reasonably foreseeable, the jury would go on to consider whether or not the unlawful
act was one of those listed in 8(2). If it was they could convict of first degree criminal homicide. If not the
verdict would remain one of criminal homicide.



Commentary on a General Crime of Endangerment

Mulkifarions Endangerment Offences

Much of the Criminal Code is designed to reduce the risk of harm from the conduct of others. Sanctions
are provided for unjustificd endangerment, as well as for actual injury. Some examples of the many
provisions formulated to apply to multifarious types of endangerment are:

Section 49
Section 77
Section 80

Section 86

Section 87

Section 216

Section 217
Section 218
Section 220
Section 221
Section 244

Section 245

Section 246

Section 247
Section 248
Section 249
Section 250
Section 251

Section 253

Section 262

Section 263

acts intended or likely to cause bodily harm to the Queen.
endangering the safety of an aircraft.
dangerous handling of explosives.

without lawful excuse, pointing a fircarm and careless handling of a firearm or

possession of a weapon for a purpose dangerous to the public peace.

duty to use reasomable knowledge, skill and care in medical treatment or other
lawful acts that may endanger life,

duty to fulfil an undertaking if omission may be dangerous to life.
endangerment of a child under age 10 by abandonment or exposure.
causing death by criminal negligence.

causing bodily harm by criminal negligence.

discharge of a fircarm with intent to endanger life.

administering poison or other noxious substance,

choking or drugging to overcome resistance to a crime.

traps likely to cause death or bodily harm.

interference with transportation facilitics with intent to endanger safety.
dangerous, operation of a motor vehicle, vessel or aircraft.
dangerous waterskiing. |

unsafe vessel, aircraft or railway equipment.

impairment by alcchol or a drug in the operation of a motor vehicle, vessel,
aircraft or railway equipment.

preventing or impeding attempt to save life.
failure to safeguard an opening in ice or excavation on land.
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A General Crime

The criminal law is made unnecessarily complex by the proliferation of particular offences. It is worthwhile
returning to the essence of the conduct to be proscribed - in this case, unjustified endangerment of others.
A gencral endangerment offence could satisfactorily cover many of the current provisions and would avoid
the risk of failure to specify some uncontemplated form of dangerous conduct. Regardless of the means,

it should be a crime to", without excuse, intentionally or recklessly endanger any person”.
The law of manslaughter [or "criminal homicide®, as we suggest] could simply be founded on deaths arising
from this type of general offence of criminal! endangerment.
Other Tiustrations
One of the great strengths of the Law Reform Comumission of Canada reports on reform of the criminal
law is illustrating how to reduce statutory complexity. For example, in a chapter on crimes causing danger
in Report 31 (1987), the following offence is proposed: .

10(1) Endangering. Everyone commits a crime who causes a risk of death or serious harm to

another person;
(a) purposely;
(b) recklessly; or
(c) through negligence
The following endangerment offences were proposed in the 1989 New Zealand Crimes Bill,

130. Endangenng with intent to cause serious bodily harm.
(1) Every person is liable to imprisonment for 14 years who:

(a) Does any, or omits without lawful excuse to perform or observe any legal duty,
with intent to cause serious bodily harm to any other person; or

(b) With reckless disregard for the safety of others, does any act or omits without
lawful excuse to perform or observe any legal duty, knowing that the act or
omission is likely to cause serious bodily harm to any other person.

5] This section applies whether or not the act or omission results in death or bodily
harm to any other person. CF. 1961, No. 43 section 188



131, Endangering with intent to facilitate crime.
(1) Every person is liable to imprisonment for 14 years who, with intent:
(a) To commit, or to help in the commission of, any crime; or

(b) To avoid detection, or the detection of any other person, in the commission of any crime;
or

(c) To avoid arrest or to escape, or to avoid the arrest to help in the escape of any other
person, after the commission of any crime, wounds any other person, or administers to
any other person any substance for the purpose of causing unconsciousness or serious
incapacity, or stops the breath of any other person.

(2) Every person ie. liable to imprisonment for 7 years who, with any intent specified in
subsection (1) of this section, incapacitates or injures any other person in any manner not
described in that subsection.

CF. 1961, No, 43, section 191
132. Endangering with intent to injure, ect.
(1) Every person is liable to imprisonment of 5 years who:

(@) Does any act, or omits without lawful excuse to perform or observe any legal duty, with
intent to injure any other person; or :

(b) With reckless disregard for the safety of others, or needlessly, does any act or omits
without lawful excuse to perform or observe any legal duty, the act or omission being likely
to cause injury to any other person or to endanger the safety or health of any other person.

(2) Ewery person is liable to imprisonment for 2 years who negligently does any act or omits
without lawful excuse to perform or obscrve any legal duty, the act or omission being likely
to cause injury to any other person or to endanger the safety or health of any other person.

(3) Thl;sscctionapplieswhcthcrornottheadoromissionrcsultsindcathorinjurytoany
other person.

Both of these illustrations include liability based on negligence. If it is concluded that negligence should

not be a basis for criminal sanctions, a general endangerment crime could be restricted to the traditional
elements of intention and recklessness. :
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Recommendation 9 Retention of Existing Provisions

Section 223 (When child becomes luman being)
Section 233 (Infanticide)

Section 238 (Killing unbom child in act of birth)
Section 242 (Neglect to obain assistance in child birth)
Section 243 (Concedling dead body of child)

MMENTARY

Although we devoted considerable time to these provisions, we concluded that a purely legal approach
could not be taken to them. We therefore do not as part of this Report recommend that any of these
provisions be repealed or amended. Rather, we would recommend that a multi-disciplined approach be
taken toward reform of these provisions and that any working group involved in this endeavour be
composed of experts in the various medical, psychiatric and other related fields in addition to legal experts,

We would like to point out, however, that these provisions raise issues concerning the state of mind and
the state of physical health of the mother whose child is killed, whether born or unborn, These provisions
have been part of our criminal law for a considerable period of time, and reflet a long-standing
recognition of the medical, social and other factors which operate” to diminish the level of criminal
responsibility attributed to the mother or another person whose conduct causes the death of a child. The
social policy issues which are reflected, for example, in sections 233, 238(1), and 242, require
examination to determine if they remain valid in the sense of being in accord with contemporary medical
science. These provisions ¢reate a special offence in place of what would otherwise be murder. The policy
comsiderations underlying such provisions are not primarily legal.  Rather, they turn on policy
determinations of a social or medical nature. It is difficult to reconcile these special offences with the
offence of homicide and excuses or defences thereto, without addressing the much broader concept of
diminished responsibility.

While we do not provide any in-depth analysis of these provisions which would permit us to seriously
question the validity of the social policies underlying them, we would like to point out that they contain
several anomalies. For example, section 233 which carrics a maximum penalty of life imprisonment for
the act of causing the death of a child that has not become a human being could be applied to the mother
who is in the act of birth but the child has not reached a stage wherein section 223 would declare it to be
a human being. However if the child has reached the stage whereby section 223 would provide it with the
status of a luman being and the mother is in a mental state which would fit within section 233
(infanticide) the maximum penalty for her actions would be imprisonment for a term not exceeding five
years. We also had considerable difficulty with the maximum penalty of five years provided for in section
242 (neglect to obtain assistance in child birth). We fail to see the basis of such a radical distinction
between this penalty and the penalty of life imprisonment provided for in section 238 (killing unborn child
in act of birth). Finally the title to section 242 refers to neglget to obtain assistance in childbirth. This
title implies that negligence is an element of this offence whereas the section itself makes it clear that it
is an intentional offence and we would therefore recommend a re-examination of the heading to this
provision,



We had similar difficulty with the section 243 maximum penalty of two years for concealing the dead body
of a child, In our view this offence is tantamount to being an accessory after the fact and should fit within
the umbrella of the accessory provision rather than being a separate provision having a maximum penalty
of only two years’ imprisonment.

Tofanticid

The offence of infanticide was added to the Criminal Code in 1948 as a reduced offence to what otherwise
would have been murder. We question whether the medical and scientifice views as the effects of giving
birth and lactation which led to the creation of this reduced offence remain valid. We wonder also whether
these effects can lead to a state of mind in the mother which could form the basis of any homicide crime
(see Women Who Kill Their Children, Silverman RA., Victims and Violence, Vol 3, No. 2, pp 113-
127). In the absence of an exhaustive study of these and a host of other questions concerning this offence
recommendations simply cannot be made in this area.

Accordingly we recommend that before disturbing the current provisions of the Criminal Code in relation
to infanticide, there ought to be a careful and exhaustive study to ascertain the need for any such changes,
as well as the medical and legal implications of any such changes, and whether or not they would hawe
public support. Amongst other questions that relate to this area, is the thorny issue of when life actually
begins. The Criminal Code currently deals with the matter on issuance from the mother, and thus does
not directly deal with whether or not life begins at some earlier stage.

However, it should be noted that we concluded that the language of these provisions is not clear and is
not a model of coberence. As one of the members Group has noted:

*Section 238, (killing unborn child in act of birth) in particular presents difficulties as
regards the proposed modifications of the law on homicide and the proposed legislation on
abortion. Moreover, discordance is to be noted, when the mother is involved, between
this offence and infanticide. The motives that restrict interdiction to the sole eventuality
of childbirth is also questionable.”
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Recommendation 11 Attempt Murder

Evayone who, having the intention to commit murder, engages in conduct, which
is beyond preparation & carry out that intention is guilty of atternpt murder.

STRUCTURAL CHANGES

Although attempt murder is prescribed as a specific offence in section 239 of the Criminal Code, there is
no specific definition of this offence. Current section 24 of the Code defines aftempts generally and
indirectly provides that mere preparation is not sufficient to constitute an attempt.

Current section 239 of the Code provides for a punishment for attempt murder but does not define the
offence itsclf, leaving it to the general provision.

Our recommended offence would specifically provide for a definition of attempt murder.

COMMENTARY

With respect to as the mens rea currently required for attempt murder, the leading case of R. v, Ancio
(1984) 39 CR. 3d 1 (S.C.C.) requires a specific intention to kill, and thereby restricts the offence to what
would be intentional killings. The working group is of the view that the decision in Ancio is overly
restrictive as to the mens rea requirement, In recommendation 5 we define the mens rea for murder so as
to include recklessness. Since a reckless killing coming within the definition of murder is as morally
blameworthy as an intentional killing, we would not distinguish between these two forms of mens rea in
the area of attempt murder. See R, v. Nypaard and Schimmens (1989, S.C.C). Further, given that we
should restrict the definition of murder to intentional or reckless killing, we believe that Parliament should
now return to the principle that the offence of attempt murder is an attempt to commit the offence of
murder however defined (see R, v. Lajoie. (1971) 10 C.CC. (2d) 313).

The most difficult area in the law of attempt is the current test of the requisite actus reus. Current section
24(2) codifies the common law requirement that the act which constitutes an attempt must be more than
a mere act of preparation and must not be too remote from the completion of the crime.

Comparative law discloses that prescribing the actus reus of attempt is not an casy task.

The Model Penal Code provides for a rather lengthy definition of attempt. This definition which includes
the commencement of the offence by an act or omission which constitutes a “substantial step”. And further
goes on to statutorily provide for specific instances of what would amount to a "substantial step”.

For example, reconnoitering the place contemplated for the commission of the crime. There seems to be
universal acceptance that the current law as to actus reus for attempt is in an unsatisfactory state. In our
review of comparative law we were unable to defend any particular definition as being obviously superior
to others. Several critics of the existing law such as Glanville Williams have advocated that mere
preparation ought to be a sufficient actus reus for the offence of contempt (see, Williams G, the General
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Part page 662). We arc of the view, however, that this would unduly extend the net of liabilityy In the
final analysis we decided to exclude preparation as the basis for attempted murder and rather would create
a scparate offence of preparing to commit murder (so¢ recommendation 12). While we appreciate that
courts will have to distinguish and perhaps therefore define preparation as opposed fo aftempt, we are of
the view that such delineation will not be difficult given the relatively plain meaning of the term "prepare”,



Recommendation 12 Preparing to Commit Murder

Everyone who, having the intention (o commit munier, prepares to cany out that
intention is guilty of preparing to commit murdes.

STRUCTURAL CHANGES

Thispropmedprwisbnisnewmdwmﬂdbemh&emscpara&&om&ﬂofaﬂemptmmdm. A
consequential provision however would provide that preparing to commit murder is an included offence of
atiempt murder. '

COMMENTARY

Currently under section 24(2) of the Crimingl Code, mere preparation to commit the offence of murder,
even where one has an intention to carry out the crime, is not an offence. In our view the need to protect
life and deter prospective killings justifics the creation of the offence of preparing to commit murder. Such
a provision would also permit carlier intervention directed at planmed murders, In our view, this
recommendation, coupled with our definition of attempt murder will avoid the present situation wherein
juries seek to determine if there is preparation and if so whether or not it is "mere”. Rather the trier of
fact would only have to decde if the accused actually started to commit the offence, which would be
attempt murder, or if he merely prepared to do so in which case he would be preparing to commit murder,
or if be did neither. In our view all of these questions are questions of fact and not questions of law as
is currently the situation under section 24(2) of the Code. In our view, section 24(2), which is obviously
intended to enhance the reviewability of findings by the trier of fact in this arca, would be unnecessary.
This is so because triers of fact would not have to compromise logic or reality to avoid a verdict which they
- considered undesirable in a moral sense.

We appreciate that under our proposal, judicial interpretation will still be required to definitively
distinguish an attempt from preparation. While we considered an exhaustive definition of each of these
terms, in the end we concluded that judicial construction of these terms based on concrete facts was the
preferable route.



Recommendation 13 Parties to Offences

Introduction

Provisions referable to parties to offences ought to be contained in the General Part of the Criminal Code
as they are currently However, in the recommendations which follow, the working group confined itself
to the law of parties as it applies to homicide offences only. We did not consider it to be our mandate,
nor did we have sufficient time, tocons:derallofthcram:ﬁcanonsofourpmposedrecommcndauonsmth

respect to the law of parties generally,

Asarcsu]tofthcdedsionsin!aﬂhgm R. v. Logan and R, v, Hargis, there is concern that section
21(2) as it is presently worded would not survive a Charter chalienge in relation to murder given that the
requisite mens rea currently set out in the provision is at least in part objective, ie., "ought to have
known". Whﬂcthmwnoemmvahdmdhasbdusmrmmmmdasub]emmmapproachmsecuon
21(2) as it relates to murder, the same concern, in our view, may not arise with respect to the application
of section 21(2) in relation to other offences.

The net effect of our rccommendations with respect to this area of the law is to .enlarge the scope of
liability for parties insofar as the actus reus of homicide crimes is concerned. At the same time we have
limited the scope of liability as a party, insofar as the mental state is concerned. We have therefore
recommended enlargement of actius reus liability by expanding the type of conduct which would bring a
person within the scope of a party while at the same time recognizing on the #tens reg side that the mental
element attributable to a party must be referable to subjective foreseeability of death or the risk of death,



Recommendation 13a  Parties to an Offence

(1) Everyone is a party to an dffence in this Part and is lable to the penally for that
offence, who

{8) commils if,

(b) assists another person to comvnit it,

{c) procures another person to commit i,

(d) uses another person to commit it, or

(e) counsels, advises, wrges, encownages or incites another person to commiit
it :

(2) Sections 21 and 22 do not apply to this Part.

STRUCTURAL CHANGES
This provision would replace section 21(1) of the Code for the purposes of the homicide part.

COMMENTARY -
)

This recommendation aims to accomplish two distinct purposes. First, it attempts to capture existing
section 21(1) in plain language. Sccond, . it expands somewhat the range of activity which would be covered
by the provision by induding procuring or using another person to commit the offence.  The
recommendation makes it clear that any person who is actively involved in the bringing about of a
completed homicide offence is as liable as the person who physically commits the offence. This basis of
aiminalliabilityhasa-longhistoryinourcommonlawanddommtoﬂ'endtheprinciplcsoffundamcntal.
justice, see for example R, v, Thatcher (1987) 57 CR. (3d) 97 (S.C.C).



Recommendation 13b  Parties to Foresceable Offences and Abandonment

(1) Where two or mare persons form an intention in common (o

(a) carry out an unlawfil puwpose and

(b) to assist each other therein and

anyone of them, - in carrying out the common purpose, commits an offence in this Part,
md:dﬁauﬂwhmﬁdﬂwmmofmmm&ammof
the carrying out of the common papose is a party 1o that offence.

{2) Everyone who counsels another person to be a party to an offence in this Part is @
parnty to and is guilty of every other offence that the other person commits in consequence
of the counselling ' if the person who counselled knew that the other offence could be
cornmitted in consequence of the counselling

(3) Everyone who is a party to an dffence under this Section is guilty of that offence
whether or not that person withdrew from or abandoned his involvemerit in that offence
before that offence was completed, unless the court is satisfied that the person took all
, reasonable and timely steps to prevent the completion of the offence.

{4) Where a person is, by virtue of subsection (3), not giilty of an dffence arising from
having withdrawn from or abandoned his involvernent in that offence before that offence
was completed, Mmumq'wdawmufudnhwﬂwmamm
were completed before the withdrawal or abandonment.
(5) The law as to withdrawal from, arabamimm:tafmmhmmummaﬁmwn
abrogated for the purpose of this Part

STRUCTURAL CHANGES

This provision would replace current sections 21(2) and 22(1) and (3) of the Criminal Code for the purposes
of the homicide part.

COMMENTARY
13b (1) Intention in Common

This recommendation would require subjective foreseeability as the basis of the specified mens rea as

.. opposed to constructive knowledge of likelihood as is currently the case under section 21{2). The current

phrase "knew or ought to have known that the commission of the offence would be a probable consequence”
is replaced by "knew that the other offence conld be a consequence”. Thus the degree of likelihood has
been altered from knowing or ought to have known that the other offence was probable fo actual knowledge
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that the other offence could occur or was possible. In our view the recommended provision offers a
reasonable balance in that the offender’s liability is key to his knowingly sctting into motion events which
could lead to the commission of the secondary crime. This degree of knowledge, ie, knowing of the
possibility of the second “crime occurring, is as morally repugnant as the intentional commission of the
secondary crime: see by way of amalogy R. v, Thatcher (1987) 57 CR. (3d) 97 (S.CC). In our view this
basis of liability based on subjective mens rea, is justifisble in furtherance of one of the major objectives
of the criminal law which is to discourage the plotting of criminal schemes by holding offenders who have
a subjective intention in common responsible for what they knew could occur. It must be remembered that.
as a prerequisitc to the application of the section, two or more persons must form an inteation in common
to both carry out an unlawful purpose and to assist each other therein.

13b (2) Counselling

As with the previous subsection, the liability of a party for the commission of the sccondary offence is
based on subjective mens rea, ie. knowledge, that such sccondary offence gould be committed in
consequence of the carrying out of the primary offence. Our recommendation therefore has removed the
objective test currently found in section 22(2) of the Code.

In our view, such liability being bascd on subjective mens rea is justifiable and appropriate in furtherance
of deterring the knowing inducement or counselling of criminal schemes by providing that such persons are
responsible for any offence which they knew could occur.

13b (3) Abandonment and Withdrawal

This provision deals with the question of abandonment and withdrawal prior to completion of the offence.
The common law has recognized a rare but operative form of defence whereby an offender who has
embarked on a criminal enterprise with others can avoid liability for the completed offence if he abandons
the common unlawful purpose with a timely communication of such to his associates which amounts, where
practicable and reasonable, to unequivocal notice prior to the commission of the crime (sec Miller v, R,
(1976) 38 CRNS. 139 (S.C.C). The purpose of the requirement of notice of withdrawal was developed
to achieve at least some measure of active discouragement by the offender to the others with the ultimate
objective of discouraging the completion of the crime completely.

However, with respect to homicides, we are of the view that mere abandonment with notice is inadequate
to allow exemption for the withdrawing offender. It is not sufficient to permit a person who effectively
contributes to events leading to murder or similar crimes to avoid liability for the completed crime unless
he or she has taken all reasonable steps to prevent the homicide from occurring. We see considerable social
value in the area of homicide in creating an inducement to offenders who have embarked on joint
enterprises to take reasonable and timely steps to prevent the completion of the crime. This proposal also
recognizes the legitimacy of a diminished level of guilt for offenders whose moral wrongfulness is thus
reduced by an effort to set things rightt We view our recommendation as seeking to balance these
appropriatc social objectives by recognizing within strict limits, a defence of abandonment and withdrawal
for cases where lLiability is based on being a party to the commission of foresccable crimes. We would
therefore lLimit the defence of abandonment or withdrawal to the circumstances stated above and
consequsnﬁaﬂymlﬂdrecommcndthatthecommonlawwithrcspeatothisdcfcncebcabrogateiI



13b (4) Limits to Abandonment and Withdrawal

This provision specifically is aimed at ensuring that there is no doubt that a person who has already been
a party to a completed offence cannot escape liability by withdrawal from a secondary offence. While this
may seem to be a statement of the obvious, it is our view that the principle ought to be codified in the -
interest of certainty.

13b (5) Abrogation of Common Law

This provision is consequential to subsection 3 which limits the defence of abandonment and withdrawal
to that provision. In our view such a subsection is necessary to make it clear that the common law concept
of abandonment or withdrawal is abrogated. :



Recommendation 13¢  Partics Afler the Fact

(1) Evayone who, knowing believing or suspecting that any other person has committed
an offence in this Part which has in foct been committed, receives, aids, comforts or
assists that other person, '

(a) whether ar not that other person is his ar her spouse, and

(b) whether or not that other person can be or is charged ar convicted of that
offence with intent to enable that other person o

(i) escape
(&) avoid gpprehension or discovery, or

(ii) Ma&wmqm in relation to that offence, is guilty of
an offence.

(2) Section 23 and 23.1 do not apply to this Part

STRUCTURAL CHANGES

This ‘provision would replace current sections 23 and 23.1 as they apply to offences set out in the homicide
part of the Criminal Code.

COMMENTARY

This recommendation would broaden the present actus reus basis of liability found in section 23 of the
Criminal Code. while retaining the subjective mens rea requircment. Existing section 23 of the Code is
triggered by subjective knowledge that a person has been a party to an offence. We would broaden the
range of subjective knowledge to knowing, believing or suspecting. In our view, in light of the subjective
mens rea requircment, it is sufficient to attract liability if one suspects that a person has committed an
offence which in fact has occurred. In terms of the actus reus required for liability, the primary crime must
in fact have been committed but the proposed provision makes it clear that it is mot necessary that the
personaidedbccapablaofbeingchargedorconvictcdorbeinfactchargedoroonﬁctedbcforctheparty
after the fact could be tried and comvicted. Section 23 of the Code resiricts Lability to direct involvement
in receiving, comforting and assisting an offender for the purpose of enabling their escape. This language
haslcdmjuﬁddhtemremﬁonwﬁchhxrwukedma'fdﬂy“&demwdngbéngﬂhibmedmmcmwpt
of "escape” in order to ensure that the offence, at least for major crimes, is sufficiently broad to include -
persmswhointendtoassistanoffcndcrtoescapcjusticeaso;:posedtomcrelyrcstricﬁngittocscaping
custody. In our view, rather than leave this issue to one of judicial interpretation, Parliament should
define the crime in its entirety in the interest of codification and the advantages arising therefrom. Although
judicialinterpretationinthisareahasscwedapublicpurposewhichthcs&k:ttermsofsecﬁonmfaﬂed
to serve, thepwdscambitofactivitywhichistobecoveredbyacrimcshouldbeprescribedbyl’arliamcnt.
Rather than speak in broad generalities such as "escaping justice”, the precise means by which justice can
be defeated ought to be prescribed in the section itself.
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It should be noted that we have also eliminated, for the purposes of this part only, the spousal defence
set forth in current section 23(2) of the ‘Code. While it may be acceptable in the case of lesser offences
to provide for an exemption for spouses for the varlous reasons advanced in support thercof, in cases of
the definition of the crime. In our view marital accord and stability is not likely to be enhanced in cases
where the spouse offender has committed a homicide crime.



Recommendation 13d Parties to Incomplete Offences

(1) Everyone who counsels, advises, wiges, procures, uses, encourages, or incites
another person to convmit any offence in this par, where that offence is not completed,
i puilty of an offence under this section.

(2) Everyone who conspires with another person to commit any offence in this part is
gilty of an offence under this section whether or not the offence in this part is completed
and whether or not the person with whom the person conspires iv capable of being
canvicted or of being prosecuted for that offence or for the conspiracy offence.

STRUCTURAL CHANGES
This provision would replace, for the purposes of this part, sections 22(2), 463, 464, and 465 of the
Criminal Code.

This provision would replace the above-mentioned sections by using terminology which is in harmony with
the other recommended party provisions found in this part. Although we have cxpanded the means by
which this offence may be committed, we have only done so to the extent which the other party provisions
have been expanded and have done so for the same policy comsiderations. In our view the nature of the
crime in question justifies tlie minor expansions recommended.



Recommendations 14 to 18 Defences - Justifications and Excuses

Introduction

Any proposed reform to the law of homicide crimes would be incomplete if it failed to concurrently address
excuses, justifications and defences to those crimes. We appreciate that the codification of such provisions
should be in the General Part of a Crimipal Code. However, . in accordance with our mandate, we have
confined our proposals with respect to defences ete. to their application to homicide crimes.

Much of our current criminal law is concerned with a multitude of justifications, excuses and defences.
While many of theses are codified in the Criminal Code, others exist, either by virtue of section 8(3) of
the Code which preserves common law justifications, excuses and defences, or by virtue of judge made law.

We concluded that there exists a great deal of confusion and overlap in this area. Much of this confusion
- arises from the manner in which many of the defences etc. have been interpreted and applied by courts. This
has led to an inconsistency in both the principles underlying the defences etc. and their application, We view
certainty of principle and consistency of application in this area to be an essential part of a just legal
system, :

We are somewhat reluctant to do away with the existent structure which consists of .both statutory provisions
and the common law thercby permitting flexibility and evolution in this area. We concluded that
Parliament, as opposed to the cousts, should determine, (o the greatest extent possible, the principles
of our criminal law including defences. For this reason and for the purposes of certainty and
comprehensiveness we have recommended a new regime in the area of defences, justifications and excuses.

Recommendation 13 proposes a single defence of protection of oneself or other persons. It would replace
a number of current provisions dealing with, inter alia, the defence of the persons, including self defence,
and the defence of property which would no longer apply to homicide crimes. It would also replace common
law defences such as necessity, duress, superior orders and provocation as they apply to homicide crimes.

Recommendation 14 provides for a defence of execution of legal duty or authority which would replace
sections 25, 26 and 27. Consequent to recommendation 13, rccommendation 15 would repeal section 8(3)
of the Code and thereby abrogate common law defences, both present and future.

. Recommendations 16 and 17 deal with mistake of fact and mistake of law respectively.

Our recommendations would replace virtually all of the current Code provisions and the common law in
this area with a minimum number of defences which, at least insofar as homicide is comcerned, would
completely encompass the defences, justifications and excuses available.

Our report does not address the "defences” of insanity or automatism (involuntary actius reus) as they are
being fully considered by the Mental-Disorder Project conducted by the Federal Department of Justice.



i iect of mental disability, an expression used to
wmma&mmﬁndasmmﬁmcmu&mdeaﬁngmm, and
i ' al illnss, in the context of specisl extenuating circumstances

" It was not considered appropriste to recognizc such a special extenuating circumstance as mental disability
in relation to first degrec murder, as the factors of mens rea that elevated murder to first degree murder
Wtrewdlyhm:hcymﬂdnmeﬁﬁhthefawdmmaldisabﬂhyvﬁthintheswpcofom

wnduded&ﬂkmndappomwm_ﬁmmdmpﬁsumnmemuabbe&oﬂdomby
carliergroupsandbyurrmtgoupshrehﬁmtotbwbjeaofmmtaldisordcr. :

We noted further, that the Supreme Court of Canada is soon to entertain a number of companion appeals
to consider the subject of the defence of insanity, and, in particular, the subject of the presumption of
sankyandthc.re\fusemus_hrdaﬁmmpmdmdisplmthatwesumpﬁm These cases including Ry,

Chaulk and Morrisette, Ry, Ratti, snd By Romeo, will address significant subjects in the context of
mental disorder as an excuse defence.

The subject of mental disorder, as a defence, is, of course, addressed by sections 16 and 614 of the
Criminal Code. The subject of fitness to stand trial, and mental illness as it relates to the proceedings
before the courts, is dealt with, to some extent, by the following sections: :
(1) section §37, dealing with preliminary inquiies and the jidicial powers associated
() sections 615 to 617 and 619, dealing with triaks and the judicial powers associated
therewith, and with the Boards of Review, and with the disposition of persons unfit to
stand trial gencrally, : _
(3) scction 618, dealing with mentally ill inmates in institutions,
(4) section 803, deahlgwﬂhthemalofmmmarymcmnoﬂ’ences, .
(5) section 681, deaﬁngwiththepbwusofappealcourtsinrclationmindictablcoﬁcncc~
procecdings,

(6) section 823, dealing with appeals in summary conviction offences by summary

(7) section 839, dealing with sccond level appeals in summary conviction offences,

» _ &5



(®) section 756, dealing with Dangerous Offenders,

(9) section 775, deahngmthapphcahmsforordersmthemturcofmandm
COrpus, and section 784, dealmgmthappealsmrelatlmtosuchordcrs.

Needless to say, there arc other provisions of other statutes,  such as the Penifentiaries Act the Capada
Health Act, the Supreme Court Act, and other federal and. provincial kegislation which impact directly on
mentally disordered offenders, nottomennonthcpmposalsofthemenmld:sorderlegslauonwhmhxs
cunmﬂyundcrfedcral—pramualdmmon. B _

Thcrearcanumbcrofdﬁcrent:ssuesthatwereaddmssed, toagreatcrorlcsserextent, bytheproposa]s
ansmgoutot‘themcntaldlsmderprqcct, mdudmg: T

(1) Judmalmtcnmrehaseofmenmﬂydfsorderedpmmandtheadmms&aumofthe
casesofmmatesawmtmgpcndmgmmalpmcwdmgs, :

-(2) scntencing of mentally d.lsorderedpersons, mcludmghospltal osrders,

(3) admmxsuanonofswencesofmmmnydlsorde;edpersms, mdudmgrcﬂemand
capping provisions,

4) mentaldlsorderasacompletemusedefenue,

&)} mcntaldlsmderasapamalmmedefencemmhnmtomcsmquumgspwalfmms
of mens rea,

©® dxsdoswcbytheCrmmthemurseofmmmalprmdmgsastoev:denoeofmental
disorder, .

(N ,therole'oftheCrownduring'aiminalprooecdingswith..rcspcdtqcvidenoeofmcntal
Il i S . I .- ’ '. . - . .

® admmsiblhtyofstatemenmglvcntopcmonsmauthomyoragcntsofthcstatcby
mentally disordered persons, -

)] thcwcight,oflstatcmcntsmadeby'memllyadhoirderedpermns, and

(10) ihechmderandpurposcofreméndstomedmlmsmmonso{pasonsformcntal
assessment, and the implications of such remands upon the gathering of evidence relevant
to criminal proccedings. _

This broad range of questions and issues was, of course, beyond the capacity as to time and resources of
ourgrouptoaddresseventhoughsomeofltsmembcmhadfamiﬁaﬁty“ﬁzhminvnlvememinthe



The Primary Concerns of the Working Group

Should our recommendations with respect to homicide and related offences include within it a scparaic and
distinct formulation as to a defence of mental disorder, and, if so, what form should that take.

Should the proposed Part of the Criminal Code dealing with homicide and related offences take cognizance
of mental disorder, hmoeverdeﬁned, in any respect in relation to the offences and defences set out in
the Part.

Should the subject of mental disorder be reflected in any fashion in connection with the sentencing scheme
to be included in the Working Group’s proposals as to a Part of the Crimipal Code dealing with homicide
offences. As can be seen, this question was answered in a qualified affirmative in the ultimate
recommendations of the Report. '

However, the answer to questions (1) and (2) was uitimately in the negative. It was the consensus that-
although the fundamental nature and importance of homicide and related offences was such that it was
appropriate to address those subjects by a special Part of the Criminal Code -- an approach seen in other
cvilized western jurisdictions -- the subject of how to best address mental disorder could not be dealt with
solely in the context of such offences.

In concluding as we did we relied on the useful discussion by Professor Stuart in Canadian Crimina! Law,
2d Edition, (1987), at pages 350 to 363. In that part of his text, Stuart pointed out the various
controversies that raged amongst academics and others concerning the effect that mental disorder should
have in the implementation of the ¢riminal law and in the criminal justice system. -

Stuart pointed out that there was, for example, a tension between those who

(1) preferred to regard mental disorder as no basis for an excuse from criminal conduct,
since that approach had potential for endangering the public, and since an enlightencd
system of sentencing could appropriately deal with the person whose condict was of criminal

(2) preferred to think that while mental disorder was not really an excuse for crime, it
was for the offender, and that accordingly the conduct should be branded as criminal but
in some way the offender should not, and he should be dealt with as a medical case, and

(3) preferred the view that mental disorder went, or potentially went, dcpcndingonthe
view of the trier of fact, to the proof of the essential ingredients of crime allegations, and,
" in particular, the mens req, in which case there was no legal justification for branding
either the conduct or the offender as criminal, but there was justification, depending on
the case, to associate a form of dvil commitment of the subject actor with the criminal
system in order to serve the public protection and give some attention to the medical needs
of the subject.

This is, of courss, not the only area of dispute in relation to the mentally disordered offender, but it is
a centrally important onme, and it is a persistent source of disagreement in criminal and medical
jurisprudence. We determined not to proposc an answer to this fundamental question. As with all forms
of criminal offences, the doctrinal considerations, which occasion the development and recogmition of the
required mens rea for any offence, dependd:redlyupouthewordsusedandpw'poscsofthcframcrsof
any provisions of the Criminal Code.
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Our proposals as to the design and content of the various forms of homicide and related offences if adopted
into legislation, necessarily must be aftended by jurisprudential analysis leading to the ultimate formulation
of the basic mens reg and actus reus which are definitive for the offeaces. Consequent upon that would be
a consideration of the sorts of mental states that will fall short of meeting the requirements of such mens
rea. We, for instance, did not purport to eliminate a defence based on mental disorder from such

proposed crimes as criminal homicide, though specifically proposing to do away with any notion of
“impaired condition” arising from voluntary action, as a defence to such ¢rimes.

In other words, in the end result, we elected not to depart from the existing law insofar as mental disorder
and the handling of mentally disordered persons was concerned.

In that regard, therefore, our report should be taken as recognizing and applying the existing law as to
the defence of insanity, and as to matters raising a reasonable doubt as to the existence of the requisite
mens rea for crimes, to the extent that the proposed new offences and defence provisions are and would

be affected thereby.



Recommendation 14 Defence of Protection of Persons

(1) No ane commits an offence under this part by reason of reasonable conduct including die
regard for the safety of innocent persons, that results in death or sericiis bodily harn, i they
honesdy believed, an reasongble grounds, that the conduct was necessary lo prevent imminent
serious harn (o themselves or to @y other person.

(2) The following sections do not apply to this part:

Section 17 (compulsion by threats)

Section 34 (self defence against unprovoled assault)
Section 35 (self defence in case of aggression)
Section 37 (preventing axsault)

Section 38 (defence of personal property)

Section 39 (defence with claim of right)

Section 40 (defence of dwelling)

Section 41 (defence of house or real property)
Section 43 (correction of child by force)

Section 44 (master of ship maintaining discipline)

STRUCTURAL CHANGES

Thispmﬁsionwmﬂdreplama]loftheabove—menﬁonaddefemes, justifications and excuses currenily found
in the Criminal Code insofar as they apply to the law of homicide.

Recommendation 15 iy would repeal section 8(3) of the Code and abrogate any common law
jusﬁﬁcaxioms,cstesordcfcnqcs.

COMMENTARY =

The current multitude of defences, justifications and excuses which may be found in the Criminal Code or
in the common law is extremely confusing and often results in great difficulty for triers of facts attempting
to sort out the various defences etc. which may be applicable to any given case.

Take for example a case where the accused raises a defence generally based on the suggestion that he was

responding to violence instigated by the victim, In such a case, the following Criminal Code provisions
would likely have to be considered by the trier of fact:

(1) Section 34(1), which essentially provides that where a person has been unlawfully assaulted
without having provoked the assault, that person is justified in repelling force by force provided
that the force used is not intended to cause death or grievous bodily harm and is no more than is
necessary to enable him to defend himself. Should death or grievous bodily harm be the result, the
aewsedmsﬁn]muﬁedpravdedthathedldnamtmdtomusedeathmmmbo&lym



(2) Section 34(2), which provides that where the responsive force applied by the person who has
been unlawfully assaulted by another causes death or grievous bodily harm, he is justified if the
dcathmgricmmbodﬂyhammscausedmdcramasmabbappmhmﬁonofdcathmgﬁmm
bodily harm from the initial assault, or its pursuit, and if the responsive force is inflicted in the
belicf, on reasonable grounds, that the person assaulted cannot otherwise preserve himself from
death or grievous bodily harm. It should be noted that the reference to "reasonable apprchension
of death” and “reasomable grounds” import objective criteria into this -provision as is the case with
several of the following provisions.

(3) Section 35 defines in cumbersome language the scope of lawful scif-defence of a person who
has assaulted or provoked an assault on himself by amother. This provision has several clements
each of which must be explained to a jury. First, the selection only applies where the accused
without justification either assaulted the victim without an intent to cause death or grievous bodily
harm, or has provoked an assault upon himself by the victim in the absence of justification. The
use of force by the accused must be under a rcasonable apprehension of death or grievous bodily
harm from the violence of the victim who was initially assaulted or provoked. Second, the force
must be used in the reasonably grounded belief that it is necessary to preserve the accused from
death or grievous bodily harm. The phrases “reasonable apprehension" and “unreasonable grounds™
import objective considerations into the accused’s knowledge and apprehension. Third, the accused
must not have at any time, before the necessity of preventing himself from death or grievous bodily
harm arose, endeavoured to cause death or grievous bodily harm to the victim, Fourth, the accused
must also have declined further conflict and retreated from it, as far as it was feasible to do so,
before the necessity of preserving himself from death or grievous bodily harm arose.

(4)Sccum37deﬁncsthea¢emtowhchtheuseoffmmaybe1umﬁedmthcddmceofmesef
or of anyone under his or her protection. Under this section the force used to defend oneself must

- be no more then is necessary to prevent the assault or its repetition and there is a further limitation
which provides that the wilful infliction of excessive hurt falls outside the protection afforded by
the justification. In addition to being instructed with respect to the above-mentioned provisions,
the trier of fact would, in order to attempt to understand and apply them correctly, have to be
mstructcdmﬂ:respecttosuchoommonlawnouonsasthercbcmgnoreqmrcmcnttowmghforcc
to a nicety and no requirement of detached reflection in the face of a sudden assault and no
absolute requirement of having one’s back to the wall in retreat cases etc.

In addition, dependingonthéparﬁcularfactsofanygivencase, the trier of fact would have to address
the following further considerations.
(5) Section 17 which deals with duress and the common law gloss thereto.
(6) Sections 38, 39, 40 and 41 which deal, in a multifaceted way, with the defence of property.
(7) The common law concept of necessity as set out in R. v, Perka et al, (1984) S.CC.
| (8)'S¢cﬁoﬁﬂv¢ichdcalswithpmtecﬁonofothcrpersms.

' (9) Scction 26 dealing with excessive force and liability for crimes in accordance with the degree
of force applied.



(10) Section 25 which would specifically apply to pedce officers or other persons engaged in the
administration or enforcement of the law.

Not only are cach of the above-mentioned provisions complex and in some cases unclear, the cumulative
effect of all or several of these provisions as they apply to any particular case leads to a great deal of
confusion for triers of fact. These complexities have been magnified by the inordinant amount of
jurisprudence interpreting these provisions, some of which is not consistent throughout Canada. '

We ako belicve that the public is equally confused and are more often wrong than right in their
understanding of under what circumstances, and to what degree, they are justified in using force to protect
themselves, other persoms, or property. Such confusion is not merely undesirable, but could lead to very
dangerous situations with serious consequences.

Such a state of affairs is extremely unsatisfactory. Given that it is often ordinary citizens who are faced with
the prospect of having to use force to protect themselves, others or property, the law should state as
dearly as is possible and in plain language, the extent to which they are permitted to use force in such

In recommending that the use of force to protect property no longer be a defence or justification, we are
not unmindful that we may well be criticized for taking this position. We recommend as we do for the
following reasons:

(1) Cases currently permitting the protection of dwellings and other real property will often involve
the presence of imminent serious harm to an occupant thereof, such as in a break and enter. In
such cases recommendation 14 would apply. Where there is no danger of imminent serious harm,
eg mecre trespass, we believe it is better to leave thc matter to law enforcement agencies rather
than to escalate the situation to one involving violence to either the occupant or the intruder.

(2) The use of some degree of force to protect chattels arguably could be justified. However the
degree of force which should be permitted is difficult to define. Existing section 38 indirectly permits
an ugcertain degrée of force provided that there is no striking or the infliction of bodily harm.
Subsection 2 however would permit the use of force by way of self-defence if the trespasser persists
in taking the chattel. This provision is generally in' need of clarification and simplification. In the
context of homicide crimes however, we concluded that this defence should not apply to homicide
cases for the reasons stated above,

*Ressonable Conduoct”

The term ‘reasonable conduct” would require an objective examination of the totality of the conduct
including such matters as the use of excessive force.

We chose this term as the threshold test for the defence primarily for two reasons. First, it is a term of
ordinary usage which should not require undue legal interpretation. Sccond, although the term will not
require undue legal interpretation, it is a term of flexible application on a case-to-case basis, Finally, we
believe that the term is the appropriate threshold test which should permit the availability of the defence.

n



"Due Regard for the Safety of Innocent Persons®

This term also is not complex Both triers of fact and the public at large using common sense should
appreciate the meaning of this term. The term encompasses what we view to be one of the most important
elements of "reasonablec conduct’. Although many other elements will enter into a determination of whether
conduct is reasonable on a case-by-case basis, we are of the vicw that in allowing for this defence, due
regard for the safety of innocent persons must always bc present. The term *innocent persons® describes
people who are either not involved in the occurrence taking place, or whose involvement is not the result
of misconduct of their own making,

The test of “reasonable conduct including due regard for the safety of innocent persons’ will be objectively
assessed having regard to all of the circumstances of the casc. This objective assessment however will be
based on the state of knowledge of the person at the time,

*Honestly Believed on Reasonable Grounds”

This term would requirc that the accused subjectively held an honest actual belief that his action which
resulted in death was mecessary to avoid imminent serious harm, However, as in the current provisions
of the Code, the subjective belief must be held on objectively measured reasonable grounds if the defence
is to succeed, _

*Imminent Serions Harm"

This expression connotes the sort ofimmcdiacy'which is currently recognized. in sections 34, 35 and 37 of
the Code.

The requirement of "imminent serious harm" was chosen to make it clear that the defence must not be
considered as a licence to kil, or as permitting an intention to kill in any situation falling short of the
presence of ‘an imminent danger or serious harm. While killing in circumstances which may fall short of this
test may be relevant to the sentence, it ought not to be accepted as either morally or legally appropriate .
and the Code should so clearly state, '

One aspect of the threshold test of imminent serious harm gave us considerable difficulty. We are familiar
with so called "pre-emptive strike homicides® wherein, for example, spouses or children who have been
subjected for a long period of time to the degradation and/or violence of a overbearing family member have
killed that person to avoid the continuation of such intolerable abuse. In such cases the question of whether
such abuse amounted to imminent serious harm would have to be determined om the particular facts
involved. .

"To Any Person®

This phrase significantly expands the defence to permit the proiection of amy other persom from imminent
serious harm., Section 37 of the Code restricts the use of force to defend against an assault either to oneself
or to any person under one’s protection We expanded the defence to include protecting any other person
because we felt strongly that such a position is morally desirable. Further, ~unlike the existing provision
which gives rise to uncertainty as to who might included as being under ome’s protection, our expanded
defence is unambiguous. It therefore will permit the public to know exactly where they stand should they
come to the aid of a member of the public who is not "under their protection”. We would note that this
approach is consistent with that of the Law Reform Commission (see Report 31 section 3(10)).



Recommendation 15 The Defence of Execution of Legal Duty

2

{1} No peace dfficer, or other person authorized to assist @ peace officer, commits an offence
under this Part by reason only of reasonable conduct involving due regard for the safety of innocent
persons, that results in death or serious bodily harm, if he or she honestly believed, on reasonable
gounds, that:

(@) the conduct was necessary to prevent
(i) the commission or condinuation of any offence, or
() the escape of any offender, and
(b) that such offence or escape subjected any person to the risk of sevious bodily harm.

(2) Nothing in this Section authorizes a peace officer, or person authorized o assist a pedce
dfficer, o use farce which

{a) he intends to cause death, or,

(b) he knows is bkely to cause death unless the peace officer or person believed, on
reasonable grovnds, that the use of such force was necessary for the purpose of preserving
hirrself or herself or anyone else from death or serious bodily harrm.

(3) Sections 25, 26 and 27 do not apply to this Part.

This provision would repeal and replace existing sections 25, 26 and 27 of the Code.

COMMENTARY

Current section 25 and in particular subsection (4) thercof has been the subject of considerable controversy
in recent years. The debate concerning the use of deadly force by peace officers is understandable. It arises
out of the requirement to balance the need to provide peace officers with sufficient authority to permit
them to effectively. enforce the law and the need to ensure that such powers are not excessive. In
recommending as we have, weareofthcvwwthatmshngsectngS@):snotsuﬂiaenﬂyrcsmcuvemth
respect 1o the use of deadly force. Qur proposal would replace existing section 25,

Our recommendation would permit a peace officer to act to protect any member of the public rather than
merely those "under his protection® as is the case in existing section 25(3). This would remove the
requirement of immediate or direct responsibility to a person potentially at risk because we believe it is
unreasonable to expect a peace officer to address himself or herseif with respect to such niceties in the heat
of many situations,



[*AN

Our proposal uses the term “serious bodily harm" as opposed to the current term gnemusbod:lyharm
which we believe to be antiquated.:

‘Rooommcndationﬁmirrorsreoommendaﬁonmwithmemajoren;pﬁom the defence will apply if the

officer acts to prevent a risk of serious harm which peed pot be imminent provided that the officer is
acting to prevent the commission or continuation of any crime or the escape of the offender, We believe
this distinction (o be justified on the basis that peace officers, unlike ordinary citizens, are under a duty
to protect the public and that they cannot be expected to measure the imminency of the risk of serious
harm in the wide variety of sitwations arising out of this duty.

Our recommendation would repeal existing subsection 25(4) which confers the power to use as much force
as is necessary to prevent an escape from arrest, We view the authorization of the use of deadly force on
the mere fact of escape as opposed to the risk of serious bodily harm &s unnecessarily excessive. Absent a
risk of serious bodily harm to anyone, we feel that it is more appropriate to simply permit the escape and
leave it to modern law enforcement to recapture.the offender at a later time, Similarly the use of the term
“unless the escape can be prevented by reasonable means in a less violent manner” in current section 25(4)
is of the same effect focusing as it does on the escape as opposed to public safety. In summary, we believe
thatprotcctlouofthepubhcfromamkofsenousboddyharmmthcappropmtethresholdforthcuscof
deadly force by a peace officer.

We would also note that in our view the current definition of "peace officer” is far too broad in relation
to the use of deadly force even under our recommendation.

&nnmmmryastoPoﬁumsflee‘dDeadlyForw'

In December 1989, as a result of increasing concern with respect to the use of deadly force by peace
officers permitted by section 25 (3)(4) of the Code, Deputmestcrsrespomiblcfmtheadmmlsn‘anon
of justice mandated our Working Group to examine this subject and to formulate appropriate
recommendations on an urgent basis,

Wcimmediatclytumcdouratténﬁontosmdyofthistopicandconcludcdthatcxisﬁngsecﬁon'%@)isnot
sufficiently restrictive with respect to the use of deadly force. After much deliberation we recommended
that current subsections (3) and (4) be repealed and replaced with the following:

25(3) A person acting pursuant to subsection (1) is not justified in using force that
is intended or is likely to cause death or serious bodily harm unless he or she
believes on reasonable grounds that it is necessary to prevent serious bodily harm
to any person,

We believe that this recommendation could be legislated independently of our other recommendations
including recommendation 15.
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The Current Provisions of the Criminal Code

. The Criminal Code sets out, in section 25, as part of the provisions dealing with justification defences,
thcprdecﬁmswhkhapplytopemdﬁmmdmhapemmengagcdinmeadminis&aﬁmm
enforcement of the law. Section 25(1) of the Code authorizes such persons, while in the lawful execution
of their duty, to do what they arc “required or authorized to do” and to use "as much force as is necessary
for that purpose”. Section 25(2), dealing with defective process, is not directly pertinent to our mandate,

Subsection (3), however, provides that:

(3) Subject to subsection (4), a person is not justified for the purpoases of
subsection (1) in using force that is intended or is likely to cause death or grievous
bodily harm unless he believes on reasonable grounds that it is mecessary for the
purposc of preserving himself or anyonc under his protection from death or
grievous bodily harm,

Subsection (4) goes on to provide as follows:

(4) A peace officer who is proceeding lawfully to arrest, with or without warrant,
anypcrsonforanoffenceforwhich.thatpemmmaybeanestedwithommang
and every one lawfully assisting the peace officer, is justified, if the person to be
arrested takes fight to avoid arrest, in using as much force as is necessary to
prevent the escape by flight, unless the escape can be prevented by reasonable
means in a less violent manner, :

This combination of subsections, therefore, goes beyond the meaning of "necessary” in subsection (1), and,
in a semse, deems certain conduct to be mecessary for the purposes of subsection (1), while deeming other
conduct to be unnecessary. However, resort to deadly force, is authorized and justified by the scction read
as a whole, '

Proposals far Change

Section 25(4) has been the subject of criticism in many reports and submissions (o government. Various
proposals have therefore emerged for the amendment of that section, notably:

{1) The April 1989 Lewis Task Force on Policing and Race Relations (Ontario).
(2) The August 1989 Uniform Law Conference Resolution, presented by Ontario.

(3) A December 4, 1989, letter from Ian Scott, Attomey General of Ontario,
to Minister of Justice, Doug Lewis.

(4 Report 30 (1985) of the Law Reform Commission, proposing as part of

section 3(13), aGencra!RulcandanExncpﬁonmrclaﬁontopersonsadingmdcr
legal authority. :

5



(5 Report 31 (1987) of the Law Reform Commission, proposing as part of
section 3(13), a General Rule and a Rule relative to force by peace officers.

The subject of the use of deadly force by peace officers has also been considered, discussed or has appeared
in the following;

(1) Umforml.awConfcmnccofCanadaReport,- Wmmpeg, August1986,

(2) Police Powers Project of the Criminal Law Review,  September 1986,
following upon the Report mentioned above.

(3) Law Reform Commission Report 31, June 1987, mentioned above.

(4) United Nations, GeneralAsscmbly, 8th Congress on the Prevention of Crime
andtthreahncntofOﬁcndexs, anna, Austna, June2‘? Julyl, 1988 Qm&

() The Lewis Task Force, Ontario, April 1989, 'Police Use of Force"
mentioned above,

(6) UmformLawConfereneeofCanadaProposals, August 1989,  specific
proposal to amend section 25(4), carried.

()] FirstRepmtoftthorhngGroupontthawofHomu:de, January 1989,
part of various recommendations,

® SohatoreencmlofOn:mo, BncﬁngNotes, November 1985, Banf

(10) Law Reform Commission of Canada Report, Expected June 1990, Code
(11) United Kingdom, Police and Criminal Evidence Act, 1984, Section 117.

(12) United States, !lnkmi.&tatmm 1982, Title 18.

(13)  United States, ricar od
Commentaries, Part 2. Volumell, Scd:lon242-2. mdudmsdesmpuonsofstaxc
and federal enactments and reform surveys.

(14) United Kingdom, The Law Commission, 1989, A Criminal Code for

England and Wales, April 1989, Draft Criminal Code Bill, containing in Part I,
Defences, sections 44 and 45, and in Part I, Homicide, section 59.
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(15) Awustralia, Austrafian Criminal Law, 1981, Federal Qfffences, by Watson
and Watson, describing complaints about police conduct.

(16) Australia, Report of the Muirhead Commission, 1989,

(17) Austmha, QuecnslandandWestemAustraha, An _inrodyction to Criminal

(18) New Zealand, Criminal Law i aland, Garrow and Caldwell, 1981,
Crimes Against the Person, andArrestandSeatch, Pp- 141-148, and 463-468.

(19) New Zealand, New Zealand Crimes Bill, May 1989, specific provisions.

() Canads, Donald Stat, Canadian Criminal Law , (Carswell, 198, pp. 415

(21) Canada, Report of the Commission into Policing and the Blood Band of
Southern Alberta, Expected in late, 1990.

(22) Canada, R adliz
Ouimet Report, March 31, 1969 pp 59-61
(23) Canada, JD. Abraham et al, Police Usc of Lethal Force, A Toronto

Perspective’, (1981) 19 Osgoode Hall L. J, 199,
The matter of police authority has, of course, also been the subject of a large amount of jurisprudence,
notably:

(1) cases such as Eccles v. Bourque (1974, S.C.C), '
R. v, landry (1982, S.CC), Pricstman v. Colangelo and Smythson (1959,

S.C.C), and R. v, Roberge (1984, S.C.C)) in Canada, and

() R.v Waterfield (1964, H.L) and cases following it in England, and

(® Brower v lInyo (1989, USSC), and Pennsylvania v. Bruder (1989,
USS.C), and Berkgmer v, McCarty (1985, USS.C)

just to scratch the surface of the jurisprudence dealing with police powers.

'I'hetypeofaﬁalysiswhichwouldberequiredtodojusﬁpeto-thattopicwasbeyondthecapacilyintcrms
of time and resources, not to mention being beyond our mandate. However, members did familiarize
themselves with the foregoing material in order to form what is hoped to be a useful set of specific

proposals.



After study of this subject, we concluded that section 25(4) of the Criminal Cods was not appropriately
focused, in that it authorized the use of deadly force in the context of cscape, rather than in the context
of avoiding death or serious harm to innocent persons. We were in agreement, albeit not to the same
extent, that it was inevitable in Canadian socicty that peace officers and others currently covered by Section
25 of the Crimingl Codc be permitted to uvse deadly force in some circumstances. Equally, the members,
were of the view that the general language uscd in subsection (1) of section 25 of the Code were insufficient
to provide the police with adequate guidance in relation to the limits of their authority. Further, we
however, were also of the view that section 25(4) of the Code, quite apart from being inappropriately
focused was not sufficiently restrictive with respect to the use of deadly force.

Although we believe that there exists throughout Canada, a sincere desire on the part of police forces to
themselves restrain resort to deadly force, through administrative and internal policies, some of which may
or may not be unduly restrictive in some instances, the declaration of such policy on a national basis is
a proper subject of the criminal law, and thus a proper matter for the Justification and Excuse provisions
of the Criminal Code. In consequence, we addressed ourselves to a number of formulations of Sections
25(3) and 25(4) of the Criminal Code with a view to determining whether or not any of them commended
themselves to a proper balance of social policy objectives. In this respect, we noted that deadly force was
not simply a matter of use of firearms or other weapons, but could well involve the manner in which police
roadblocks were set up or high speed chases were handled and regulated, that subject being within the
deadly force rules applicable in American jurisprudence as well as Canadian jurisprudence (se¢ c¢g Ry
Roberge (1984, S.C.C)).

In the end result, the following formulation was arrived at:

. 25 (3) A person acting pursuant to subsection (1) is not justified in using force
that is intended or is likely to cause death or serious bodily harm unless he believes
on reasonable grounds that it is necessary to prevent serious bodily harm to any
person.

This proposal alters the language of the current section 25(3) of the Criminal Code in certain respects:

(1) First, it replaces "grievous”, which is an archaic word, with "serious”, which is more
comprehensible and current.

(2) Second, it deletes the phrase “under his protection® so as to remove the requirement
of immediste or direct responsibility over the person potentially at risk, since it is
uareasonable to expect a police officer to address himself to such niceties in the agomy of
many situations.

With those adjustments, it is further proposed that section 25(8) of the Criminal Code be repealed. That
section adds nothing but confusion to the legal situation, except insofar, as has been noted abowe, it
grants a power to use deadly force in situations based not on risk to others, but on the mere fact of
escape. Where a police officer is proceeding lawfully to arrest, he already has the protection of subsection



(1) of section 25 of the Code in that regard whether or not he has a warrant. Where the subject of the
arrest takes flight, the peace officer already has the power of arrest and thus is in the course of his duty
to proceed to carry it out, also under subsection (1). Accordingly, what is added by subsection (4) is the
power to usc "as much force as is necessary to prevent the cscape”. There is little gained by this phrase
and too much is authorized in service of prevention of escape omly. Protection of persons from death or
serious harm is a valid purpose to associate with deadly forcs, and the language of section 25(3) as
proposed above, provides for such force when "necessary’, so that no logical conflict arises from removal
of the authority to use such force to prevent the escape.

The further qualifying clause in subsection (4) of “unless the cscape can be prevented by reasonable means
in a less violent manner” has the same defect, focusing on escape instead of safety, so it adds no realistic
ﬁmﬂormﬁdanwmwhakddmhcdmmwmhrMmmmddea&ym.kfonm
from the foregoing that on amendment to subsection (3), to expand its application to the protection of
"anyone”, mothing of valuc remains to be kept by means of subsection (4). Before leaving this proposal,
it should be noted that various sources have recommended adding to this provision a definition of "serious
harm* which corresponds with the definition of "bodily harm® as set out in section 267(2) of the Criminal
Code.



Recommendation 16 Abrogation of Common Law Defences

(1) Section 8(3) of the Criminal Code is repealed.

(2) Any common low defence and the comman law relating so any of the defences previously
provided for, as it relates to the law of homicide is abrogated.

(3) For gregter cerntginty, but not 50 as to restrict the generality of the foregoing the common
law as o

. defence of the persons

. defence of property, moveable or immovable
- execution of any form of legal duty

- cbedience i authority

. dheress

. necessity

. provocation

is abrogated for the purposes of this Part.

STRUCTURAL CHANGES

This provision would abrogate not only any common law defence to a crime of homicide, but would also
abrogatctheeosmmrmlawwhichmayhavedevelopedwithrcspccttoanyofthedefcncesctmcnﬂyavailablc
to a charge of homicide which arc abrogated and replaced by the defences provided for in recommendations
14 and 15. Section 8(3) of the Code would be repealed pursuant to this recommendation. The common law
development of future defences to homicide crimes pursuant to this provision would no longer be possible.

COMMENTARY

Section 8(3) of the Code preserves common law defences, justifications and excuses (as long as same are
notaltcredorinconsistentwithothcrproﬁsionsoftheM_Q@g).SccﬁonSG)hasarguablybeena
valuablceomponcntofthcgimjnal_mmthatﬂhaspemﬁuedmurtstoremgnimsuchnewdcfences
as might be appropriate, thus enlarging the common law (see R. v, Kirzner (1977) 1 CR. (3d) 138). In
our view, for the reasons previously stated, any new homicide part ought to include a complete
codification of defences available to the offences prescribed therein. It is for this reason: that we have
rccom:ﬁendcdthercpealofsedionSG)asitappliestothelawofhomidde.Inprovidingforthcdcfcnces
which we have recommended, we are of the view that fo permit common law defences to coexist and
perhaps conflict with these provisions could lead to confusion and a lack of certainty in this arca, If
Parliament determines the defences which are to be available to a homicide crime, further defences should
notbeacdcdbywumﬁomrmnendaﬁomwhhrespedtomedcfmwswﬁchmhawmoﬁdcdfor
is viewed to be inadequate, then we are of the view that Parliament should specifically provide for any
supplementary defences to the crime of homicide in the Crimingl Code itself rather than permit further
unknownormhauunmdiﬁeddefcmcstoemagc.WhﬂemacwmﬂdmdouMbcagwdcdofﬂaﬁbiﬁty
in the application of our defence provisions as they apply to particular facts, the defences themselves shonld
be codified.



Recommendation 17 Mistake of Fact

(1) For pawposes of this pawt, an honest Iat mistaken belief, in facts which, if tue,
wald not constitute the offence charged, is a defence to that charge.

(2) In determining whether or not a mistaken belicf referred to subsection(1), was honest,
mmqu»uymkemmﬂwmamqmdﬂcyumdsﬁr
such a belief.

(3) In determining whether or not a mistaken belief referred to in subsection (I) was
honest, the trier of fact may take into account the faibure of the person charged to make
prudent inguiries as o relevant facts where, under the crammstances, the person charged
had reason to muspect that kis belief abaat such fact was mistaken.

(4) Subsection (1) does not apply as a defence to hoicide crimes that are committed
by reciklessness or negligence where the mistake is due to the aocused’s recklessness ax
negligence as the case may be.

(5) The common law with respect to misiake of fact is abrogated.

STRUCTURAL CHANGES

The principles governing mistake of fact are not corrently part of our Criminal Code. Our recommendation
would replace and abrogate the common law with respect to this defence.

COMMENTARY

The exact parameters of the defence or excuse of mistake of fact as it exists in Canada are difficult to
ascertain. Further, there has been considerable debate in the jurisprudence with respect to whether or not
such mistake need be both honest and reasomable. In Papajohn (1980) 14 CR. (3d) 243, six out of seven
judges of the Supreme Court of Canada dealing with a case of rape held that an honest but unreasonable
mistake as to non-consent would absolve the accnsed. Moreover the judgments in the case seem to clearly
indicate that this principle applies to all offences which require a subjective mens rea. (See also R._ v,

Sansregret (1985) 45 CR. (3d) 193 (S.C.C))

Although we concluded that the state of mind of the offender should be viewed subjectively as opposed to
constructively, we were strongly of the view that in determining the subjective belief of the accused, triers
of fact should be instructed that they may take in to account both the reasonableness of the belief and the
inquiries or lack thereof as to relevant facts by the offender.

Subsection (6) of recommendation 7 provides that in order to be a defence to criminal homicide, a mistake
of fact must be both honest and reasonable. Similarly in subsections (2) and (3) of that recommendation
we excluded impairment as a defence. Our intention therefore is to exclude mistakes based on impairment
as a defence to criminal homicide. Insofar as intentional murder is concerned, however, a mistake of fact
based on impairment could be a defence as it would negate the essential mens rea of that offence. In
subsection 5 of the recommendation we have attempted to ensure that mistake of fact is limited to these
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parameters as well as ensuring that negligent or reckiess mistakes canmot form the basis for a defence to
any offence except intentional murder. We would note that in this respect our recommendation is intended
to be consistent with recommendation 3(2(b)) of Report 31 of the Law Reform Commission of Canada,



Recommendation 18 Mistake of Law

Mwmdhmbyamuﬁomam@muma&m
or defence.

STRUCTURAL CHANGES
This provision would replace existing section 19 of the Criminal Code.

COMMENTARY

Section 19 has been part of our Criminal Code since 1892. The section speaks of ignoramce of the law and
does not expressly refer to mistake of law. In R, v, Molis (1980) 55 C.C.C. (2d) 5587, the Supreme Court
of Canada held that ignorance of the law includes not only true ignorance of the existence of the law but
also mistake as to the meaning, scope, or application of any law. We agree with the approach taken in
Molis and would codify the principle enunciated therein.

The Law Reform Commission of Canada in report #31 Recodifving Criminal Law, recommends two
exceptions to their general rule that mistake of law is no defence: (1) ignorance of the law owing to non-
publication of laws, and (2) mistake of law resulting from either reliance on a decision on a Court of
Appeal or reliance on competent administrative authority.

Insofar as the law of homicide is concerned we are of the view that the L.R.C. recommendation is
inappropriate. While we make no comment with respect to their proposal insofar as it relates to lesser
aimes, we are of the view that such a defence should not apply to crimes of homicide.

We would also add that we are unable to imagine many situations where the LR.C, recommendation would
be applicable to a homicide offence. We concluded that, in realistic terms, it could only possibly apply to
persons relying on "competent administrative authority’. While we were uncertain as to preciscly what would
be encompassed by the term “competent administrative authority”, we concluded that irrespective of its
meaning it would not be appropriate to provide for such a defence for a homicide crime.






Recommendations 1923 Scntencing

Introduction

Sentencing is often the most important part of a criminal case. One of the axioms of the practice of
criminal law is that the sentence is to the trial what the bullet is to the powder. In fact, it is the
prospective sentence that commonly makes it necessary to even have a trial. Faced with a long sentence,
an accused is naturally inclined to require the Crown to meet the stringent evidentiary rules and the high
burden of proof in criminal procedure. This is especially so in homicide cases where a conviction for
murder brings a mandatory life sentence. Of course, the seriousness of the arime of murder means that
there must be a serious penalty. It is the one crime that still evokes calls for capital punishment. No one
can credibly argue against the alternative of lemgthy incarceration. However, we must become more
sophisticated in our application of that heavy sanction. o .

Homicides are committed in an infinite variety of circumstances. A mercy killing is not the same as a
contract killing; emotional killings are not the same as slayings in the course of predatory crimes; and
there are widely disparate personal characteristics of offenders. It is time to reconsider the standard penalty
of life imprisonment and provide more flexibility to fit the punishment to the case.

Recommendation 19 Life Imprisonment and Parole

Mﬁamdmquﬁ&hpimmtﬁraﬂm allow judges more room
to tailor sentences o the nature of the case and the offender.

COMMENTARY

There is a mandatory sentence of life imprisonment for all cases of murder. For first degree murder, that
sentence includes a period of parole ineligiility of 25 years. In cases of second degree murder, the Court
again has no choice but to order life imprisonment, although there is a judicial determination of the period
of parole ineligibility between 10 and 25 years. Where a verdict of second degree murder is returned by
a jury, the jury is asked to retire again immediately to consider making a recommendation on the parole
ineligibility period (5743, Crim, Code). This is not a satisfactory procedure. The jury does not hear any
additional evidence or submissions directed at the issue of sentence and, unless it was admitted during the
trial, does not even know of any criminal record of the accused. Not surprisingly, it is common for juries
to deliberate a short time and not make amy recommendation. In any event, the trial judge, who does
. hear pertinent evidence and submissions, is not bound by any jury recommendation. The express focus on
parole at this stage of a criminal case is inappropriate. The courts should not appear to be preoccupied
with the release of the offender, at the very moment when the morality play that is a trial has reached
the part where the moral is expected. This is the act where the focus should be on the community values -
underlying the crime and the sanction.



When the period of parole incligibility exceeds 15 years, after serving at least that number of years a
msmamayapplymaspcmﬂywnmwdmbraredmmmcmdpmdemhgﬁﬁMy(ﬂﬁ

. This idea was apparently conceived as one way of rclicving the harshness of long terms of
parole ineligibility that were established at the time of the abolition of capital punishment. Unlike the trial
jury, this jury can decide on a 2/3 majority and is not restricted to a recommendation, It has the power
to order a reduction in the term of parole incligibility and, where it rejects the application, to set the time
when another application can be made. Because of the mandatory 25 years parole incligibility, every first
degree murder casc qualifies for these proceedings. We are just mow secing the first cases of this kind
coming on for hearing, This hybrid second jury comcept is not satisfactory, especially in its capacity to
properly deal with the nature of a crimc committed more than 15 years before. Even production of the
record of the case can be a difficulty. It is particularly unfortunate when these proceedings revive old issues
about the degree of culpability of the offender which were not conclusively resolved by the formal verdict
of the trial jury that, naturally, was not accompanied by reasons for judgment. .

Rmmnnenﬂatinm A Standard Period of Parole Ineligihility -

A standard period of pardle ineligibility at 1/2 the term of imprisonment.

. COMMENTARY

It would be simpler and better to have a standard statutory parole ineligibility period as an inherent part
of every sentence. That is now the case with the standard 1/3 parole ineligibility period for most crimes
aside from murder. The problem is that low threshold tends to engender public cynicism about ¢riminal
sentences. There is too much discrepancy between the formal sentence and the actual prospect of release.
A more suitable point of parole ineligibility would be the 1/2 point of a term of imprisonment. This would,
also, probably have the desirable effect of causing judges to proportionately reduce the overall length of
manypnsontcrms Of course, it is not possible to apply this concept of parole ineligibility of 1/2 the term
of imprisonment in relation to the curreat mandatory life sentence for murder. For other reasons outlined
below, that type of sentence should be eliminated in favour of a suitable range of )rears and it would then

be possible to apply the proposed standard parole ineligibility term.

Ordinarily, hfesentencesdonotactuallyresultmoonﬁncmcntlmnldcath, asalmostallpnsoncfsarc
eventually released on parole. Itwouldbemuchbettcrtoreahsucallysetacertmnnumbaofyearsof
imprisonment based on the particular circumstances of the crim e and the offender., As noted in the

introduction, not all murders are the same. Wcshouldgct the obliquity of formally assigning the
same penalty of life imprisonment to all of them and then akmg the meaningful adjustments with
parole.



-“Recommendation 21 A Range of Seniences

A_mdwﬁm imprisonmeryt for second degree murder and 30-50 years for first degree.

r
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OOMMENTARY

For the crime of murder a range of 20-50 years’ imprisonment would be suitable. With parole incligibility
of 1/2 the term of imprisonment, the ordinary minimum time of custody would be 10 years (5 x 20). That
is the same as the minimum parole ineligihility term of the current life sentence for second degree murder.
The result is also the same at the maximum end of the proposed and current sentence provisions (5 x 50
= the present maximum parole ineligibility term of 25 years). It is in first degree murder where the most
significant change would occur. A suitable sentencing range for that cime would be 30-50 years'
imprisonment. Under the current law, there is a mandatory life sentence with parole ineligibility for 25
years, With the proposed range, 25 years of parole ineligibility would not be the norm, but the maximum
(5 x 50). The ordinary minimum parole ineligbility period would be lowered to a more realistic and
humane 1S years (5 x 30). That, as noted carlier, is the point when we currently give the prisoner a right
to apply to the specially constituted parole jury.

Because of the well established principle that the maximum sentence is to be reserved for the worst offender
in the worst circumstances, maximum sentences are rare, as they should be. Therefore, it can be
reasonably expected that the proposed sentencing range for first degree murder will result in significant
reduction in the number of prisoners with 25 years parole ineligibility for a murder offence. With respect
to the proposed new crime of criminal homicide which would take the place of manslaughter, 25 years is
a more realistic maximum than life imprisonment, It is also an appropriate maximum for other homicide
related offences, such as the proposed new crime of preparing to commit murder. The proposed first
degree criminal homicide would capture many of the cases which have been treated as constructive murder
prior to R, v, Vaillancourt, and for those cases a range of 10-25 years is appropriate. The greatest
advantage of a range of sentences is the ability to tailor the sentence to the particulars of the case to justly
reflect relative culpability,. At the same time, the parameters of the range serve the important purpose of
proclaiming the general seriousness of the crime.



Recommendation 22 Exceptional Cases
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including mental disability, youdh or provocation, lead to the conchision that the ordinary
. . 1d bring the administration of justice into & :

COMMENTARY

There will always be a few exceptional cases for which even the low end of the range of sentence would be
unfair. This is the problem with any minimum sentence. There should be a clearly defined judicial
discretion to set a sentence below the statutory range where compelling circumstances, such as mental
disability, youth or provocation, lead to the conclusion that the ordinary minimum sentence would bring
the administration of justice into desrepute.

Recommendation 23 Conscecutive Sentences and the Principle of Totality

Require that a sentence for a homicide aime be served consecutively to any other sentence
imposed before or at the same time, and that any other sentence imposed afier a sentence for
@ homicide crirne be served consecutively, and legisiate the principle of sentencing sotality and
an ultimate cumulative sentence of 50 years imprisorunent.

COMMENTARY

Concurrent sentences are an affront to logic and undermine public confidence in the justice system. In
practice, they are often just a convenient- sentencing mechanism used instead of designing suitable
cumulative sentences to reach the same total punishment. That shoukl be generally avoided, and especially
for homicide crimes, The seriousness of homicide crimes requires that the punishment be clearly seen and
not discounted by artificial parallel sanctions. Subject to the following, all sentences for homicide crimes
should be served comsecutively to any other sentence imposed before or at the same time, Also, any other
sentence imposed after a sentence for a homicide crime should be served consecutively. While, in principle,
offenders should receive a suitable penalty for each discrete crime, sometimes the cumulative total of the
usual sentences would result in a hopeless gross total. The principle of totality, already known in the case
law of sentencing, should be adopted as public policy in statute. This would proclaim an overriding judicial
obligation to limit the total time of imprisonment for multiple offences to a reasonable, humane level
As with all sentencing decisions, such an adjustment should be donc expressly with reasons. There should
also be an ultimate maximum 50-year total to sentences of imprisonment. If maximum sentences are to be
reserved for the worst offender in the worst circumstances, and murder is the most serious crime, the
greatest possible sentence for that crime is a suitable general ceiling A S50-year term would, of course,
also expend most of the remaining expected life span of those very rare offenders who must be held in close
confinement for such a distressingly long time.



