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CHAP. XVIL
PIRACTY

Jurifdittian. . . . . §1.
By civil Law, Punithment capital, #.
Triable as Matine Felony under King’s Commiffion
by Stat, 28 H. 8. ¢, 15. i
Natyre and Extenit of fych Commiffion, § 2

3. What is Piracy. - - §3.

i. Such A&ts of Robbery and Deptedation as would bs

Felony on Shore, 5

Mariners {eizing Captain and carrving away Ship
explained by fubfeuent piratical Aéls. ik

But Breach of Truoft no Piracy. b,

i Foreigners afting at open Hoftility no Pirates, §4.

But Subjedts afting under Colour of forcign Come
miffions, Pirates by Stat. 11 & 12 W. 3, c. 7. i5,

{ii. So if they a& nnder Enemy's Commiffion by Stat,
18 Geo. 2. ¢. 30, » - - § 5.
nder thefe Acts, an adhering to the King’s Lne-
mies by piratical Depredations at Sea, rriable a5
Pirates, b,

Cruifing againft the Ships of the King as well as the
Subje& fhews Intent traitorous, not mercly pie
vatical. i,

#v., Running away with Ship or Cargo, &c, Yielding
voluntarily to Pirates; confederating with them,

&c. Attempting to {cduce Crew, &e. Laying
violent Hands on Cammander to hinder Defence,

&c. Stirring Revolt, &c. Piracy by Stat, 1t &
12W.3.c.7. Ly - - § 6.

v. Trading or correfponding with Pirates, Piracy and
Death; by Scar. 8 Geo. 1. c. 24. . § 7.

¥i. o forcibly entering Meychant Ship and deftroying
Goods on board. . «  §8
Burning

Piracy.

Burning or deftroying Ship. ¥ide Tit. Malicious
Mifchief,
¥ii, Privateers ranfoming neutral Ships made Prize,
without bringing into Port, Piracy by Stat,
32 Geo. 2. c. 25. £, 12, - - §9.
Stat. 22 Geo. 3. ¢ 25. avoids Contralls for the
Ranfom of Ships captared by an Enemy, and fub-
Jjetts Party to a Forfeiture of joo/. ib.

2. As tothe Place wwbere the Fat? is committed. § 10,

Ancient Jurifdiétion of B. R. over Filonies on the
narrow Seas. b,

Admiral’s JurifdiGtion not extending to Offences within
Bodies of Counties. .

Rules for afcertaining the Line of Demarcation, 7.

3. Principals and Acceffaries. - §11.

Procuorers, Aiders, &c. on Land or Sea made Accefla-
ries to Piracy by Stat. 11 & 52 W. 3. ¢c. 7. {10, i,

But by Star. 8 Geo. 1. c. 24. declared to be Principals,
and triable as fuch. b

4. Indi@ment and Evidence. - § 12,

Fa&t muft be alleged to be done on the Sea felonioully
and piratically. b,

Not triable by Commiffion under Stat. H. 8. if within
County. Nor as Larceny by common Law, if taken
at Sea and brought inte County. b

Bu. As to Indi&ments for Piracy in B. R, 5.

3. Trial and Fudgment. - - §13.

Stat. 28 H. 8. ¢ 15. dire&s that Felonies, Robberies,
&&. on the Sea, &c. be heard and adjudged in fuch
Shires as the King by Commiflion fhall appoint, in
tike Form, &¢, as if committed on Land, . And
excledes Clergy. ib. Confined to Offences which
would be Felony on Shore. 3.

Admirals’ Jurifdiion not thereby oufted by Stat. 11
&12W. 3. ¢c. 7. ¥,

"Trials of Principals alfo regulated by Stats. 4 Geo. 1.
£ 11, 8 Geo. 5. ¢ 24. 38 Geo. 2. ¢. 30, and

- 32Geo: 2, €. 25 .
: Trial
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§1.
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2 Hale, 17.
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¢ Hale, 18,

Piracy.
Trial of Acceffarics regulated by Stat. 11 & 12 W. 3.
¢. 7. £ 10. and 8 Geo. 1. ¢ 24. f. 3. §14.
Clergy. - - - - - §15.

Oufted from Piracy by Stat. 28 H. 8. ¢. yg. and fub-

fequent Starutes.
Stat. 39 Geo. 3. ¢. 37. declares that 2l Offences com-

mitted on the Sea are of the fame Nature and lable
to the {ame Punithment as if done on Shore; and
fhail be tried according to Stat. 28 H. 8. b,

Regulations for holding at lealt two Scfficns of Admi-
ralty in the Year at the O, B. by Stat. 32 Geo. 2.
C. 25. - - - - § 16.

Power to Commiflioners and Juftices of Peace to bind
Witneffes over to profecute and give Evidence, &c.
ib,

Finding the Bill. #.  Standing mute, 1.

Form of Judgment. 7.  Forfeiture. ib

Piracy.

B Y the civil law, the punifhment of piracy was capital ;

of which the admiral took cognifance: but it does
not fall within the fcope of this work to confider
the offence otherwife than as it is a marine felony, tris
able under the King’s {pecial commiffion by virtue of the
ftat, 28 H. 8. c. 15. fince followed by other ftatutes, which
proceeds according to the coarfe of the common law; and
in which commiffion two common law Judges are conftantly
included, by whom in effe&t the prifoners are tried, though
the Judge of the Admiralty ftill prefides,

I thali poltpene for the prefent the confideration of the
ftat. of H. 8. together with the fubfequent fatutes relating
to the trial of this offence, till I come regularly to fpeak of
that branch of the fubje&; remarking by the way what
Lord Hale oblerves, that befides the commiffion founded on
the firft-mentioned ftatste, there had then been for a century
paft in the fame commiffions common law commifions of oyer
and terminer, gaol delivery, and of the peace, for all offences
againft any penal laws, fuper mare vel infra fluxum maris
ad plenitudinem maris ; and alfo of all treafons, murders, &c.

fuper
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fuper mare vel in aliquo rive, portu, aqui dulei, crecd, fen Ch.XVIr§r
infra fluxum maris ad plenitudinem maris, a quibufeunque el juriféic-
primis pontibus ver{fus mare, et fuper littus maris, &c.

fecundum ftylum et confuetudinem regni Anglie et Curize
Admiralitatis: and limiting the county of their {effion and

lnqu:r)'.

The commillion under ‘which fuch feflions of admiralty §2
are holden has exifted in nearly the {fame form for a con- ;‘;’” of comrif-
fiderable period, with the infertion only from time to time
of 2 peneral reference to fuch {tatutes as have been made
for the regulaticn of this tribunal. It begins by reciting the
ftatutes of the 28 H. 4. c. 15, and 27 H. 8. ¢. 4.5 and then
appeints certain perfons, amonglt others before.mentioned,
to be of the quorum, to inquire concerning all treafons, pi-
racies, felonies, robberies, murders, and confpiracies done
ot committed upon the fea, or in any river, haven, creek, or
place, wheie the admiral has, or pretends to have any power,
authority, or jurifdition ; and alfo concerning other mifde-
meanors, offences, and injuries whatfoever committed
againft the form of the faid recited ftatutes of H. 8. or
againlt the form of the 11 & 12 W. 3.¢.7. 4G. 1. ¢ 11.
1Ane, ft.2.c.9. 12 Ann, ft. 2. ¢.18. 11Gu1.c. 29, 8G.1.
¢ 24. 1G. 2.t 2.¢c.25. gEliz.c.5.f.30. 13G.2.¢.4,
17G.2.¢.24. 18 G. 2. ¢. 30. or 29 G- 2- €. 34. (&) and
to hear and détermine all the {aid treafons and other the
premiles, and to make gaol delivery, according to the laws
and cuftoms of Great Britain, and the ftatutes aforelaid ;
and alfo to inquire of all other crimes and offences whatfow
ever, and acceffaries thereto whomfoever or howfoever, had,
done or committed upon the high [ea, or in any havea, river,
creek, or place where the admiral has.or pretends to have
power, authority, or jurifdiCtien ; and to hear and deter-
mine all fach crimes and offences, according to the laws and
cuftoms of Great Britain, and the f{atutes aforelaid, or other
ftatutes in that behalf made ; as by the laws and ftatutes of the
kingdom, may er ought to be heard,or determined by any com-
millioners or juftices appointed by the grown. It then com-
mands the quorum commiilioners, or one of them, to make
inquiry concerning the premifes, and to hear and determine

{2) And wide fty 32 G. 2. ¢, 25, and 39 G, 3- © 17s
' the



796 Piracy,

Ch XVIL§1. the fame, and to do and perform all things to be done there-
g";gﬁ”s"ﬁ'; upon, as appcrt;'tins to jultice, according to the laws and
cuftoms of the kingdom, and the Ratutes aforefaid, or other
flatutes in that behaif made: and then concludes with the
command to all fheriffs, &e. in che ufual form of the com-

miflion of oyer and terminer.

I thall now confider,

. What is Piracy.

2. OF the Place where the FaBl is csmmitted,
2. OF Principals and Acceffaries.

4. Of the Indifiment and Buidence.

5. Of the Trial and Fudgment.

3 The offence of piracy by common law confils in commit-
Fbat is piracy. | . N
Co. Lit. 391, ting thofe aéts of robbery and depredation upon the high

:E;‘sg;ng? feas, which, if committed upon land, would have amounted
gt 2. to felony there. But it is no felony 2t common law, being
:'I;f‘g_k";f" 37" out of its jurifdiction ; and before the ftatute 28 H. 8. c. 13,
3 Hale, 3540 1t Was only punifhable by the civil law. Thar ftatute, how-

:::}f’;_s’,?s_ ever, does not alter the nature of the offence in this refped;
Moo, 755 and therefore a pardon of all felonies generally does not ex-
Pott P & y

3lnf. 11z, tend toit: nor does the offence extend to corruption of

?a?‘:-g’““?"“r blood ; at lealt where the conviétion is before the admiralty
Sedwide Co. jurifdittion ; though the contrary is holden by confiderabie

?;51313.55 authority upon attainder befcre commiffioners under the
4155

2 Hals, 12, &¢. ftat. of H. 8.

Foit, 226,

R Several mariners on board 2 fhip called King Chatles the

% v. May, . f

Bithop, and Second, lying vear the Groyne, feized the captain, he not

':g;e;f’ et agreeing with them, and after putring him on fhore, carried

MS. Traey; 77- away the fhip, and afterwards committed feveral piracies.
This force upon the captain, and carrying the fhip away,
{which was explained by their ule of it afterwards), was ad~

judged piracy ; and they were executed.

Mafon's cafe, But where the mafter of a veifel loaded goods on board at
0. 3}9 ‘Gi 1. Rotterdam, tenfigned to Malaga, which he caufed to be in-
commifion.  fured, and after he had run the goods on fhore in England,
§Mod. 74-  the thip was burned, when he protefted both the thip and
cargo as burned with iatent to defraud the owners and in-

furers; the judges of the commen low, who aflified the

judge of the admiralty, dire€ted an acquittal upon an indi&-

ment

it
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ment for piracy and ftealing the goods ; becaufe being only Cb.XVIL§ .
a breach of trult and no felony, it could not be piracy to **f ¥ pireey-
convert the goods in a fraudulent manner until the fpecial
truft was determined.

When ftates are in open boftilities, the plundering of an ~ § 4.
enemy is not piracy, but hwful capture. And before the ®MS5.5um 1285
ftat. r1 & 12 Wm 2. c. 7. which was levelled againit com- 2 Beldte. 28,
miffions granted by James 2. after his abdication, none were 411_;"‘*]:5:- .
deemed pirates who acted under the commiffion of any fo- o R
reign power. But that ftatute enadls that  if any of his Sridisg and

. A R . . othets, 3 St.
¢ Majefty’s natural born fubjets or denizens of this king- Tr. 74
% dom, thall commit any piracy or robbery, or an aék of ;1;"},';; cate,
“ hothlity againit cthers his Majefty’s fubjeéts, vpon the s St Tr. 24.

. . r&rz W 3.

* {za, under colour of any commiflion from any foreigh e 7. L. 8
“ prince or {tate, or pretence of authority from any perfon :"’gegl*"f’“":l
« whatfoever ; every fuch offender shall be deemed, ad- jg;,.g'.,;;;:,' 9
 judged, and takfm to be a pirate, felon, and robber, and ;:E:f:;:{‘
¢ being duly convicted thereof, according to this act, or ‘e,
« that of Hen. 8. fhall {uffer death, and Jofs of lands, goods,
% and chattels, as pirates,- &c. upon the feas ought to

8t fuffer.”

In addition to which, the ftatate 18 Geo. 2. ¢. 30. cn- § 5
atks, ¢ That all natural born fubjets or denizens, who du- ;Em?:m’;‘m‘
“ ring any war fhall commit any hoflilities upon the fea s under}um;‘s
“ or in any haven, river, creek, or place, where the admiral, “mmiffes.
¢ &c. has power, authority, or jurifdiQtion, again(t his Ma«
¢ jelty’s fubjells, by virtue or under colour of any commife
“ fion from any his Majefty’s enemies, or fhall be any
 otherwife adherent, or giving aid or comfort to his Ma«

*¢ jefty’s enemies upon the {ea, or any haven or places where
¢ the admiral has jurifdiclion as aforefaid, may be tried as
f¢ pirates, felons, 2nd robbers, in the faid court of admiralry,
* on fhip-board or on the land, in the fame manner as per-
¢ fons guilty of piracy, felony, and robbery, are by the
4 faid alls direCted to be tried; and fuch perfons being
“ upon fuch trial convifted thereof, thall fnfer death, lofs
¢ of lands, 8cc. as any other pirates, felons, and robbers
¢ ought by virtue of the flatute of the 11 W. 3. or any
“¢ other adl, to fuffer.”  With a provifo (f. 2.), ** That any Provifo, ugoicft

&« Jrebfeguent triaf
pevlen SR ireaa,



798

Ch. XVIL &s.
Fhat is fuch.

Poft. f. 13.

Jofeph Evans’s
cafe, M5, Gould

;};d'bering 1z the
King®s encmies
in Koffilely cruifing
in tocir Bips tri-
wbis o piracy.

Alhegation of &
eruifing againft
the Krng'lﬁip!,
as queil as vhofe
of the fubjelfs,
Jfhewws vhe intent to
be trajtoreus, and
it merely pirati-
el

Piracy.

t perfon who fhall be tried and acquitted, or convifted, ac-
¢¢ cording to this adk, for any of the faid crimes, fhall not
¢¢ be liable to be indifted, profecuted, or tried agzin for the
¢ fame crime or facl, as high treafon.” Bat this ack thall
not (by f. 3.) prevent any offender, who fhali not be tried ac-
cording thereto, from being tried for high treafon, within
this realm, according to the ftat. 28 H. 8. c. 15.

On the firft day of Michaelmas term 1782, at a meeting
of all the Judges at Serjeant’s Inn, Lord C. B. Skynner fta-
ted to them an indi&ment, on which 2 man was convicted
before him at the late feffion of Admiralty, founded on the
ftat, 18 Geo. 2., whereby treafons on the high feas in time
of war, by adhering to the King’s enemies, are to be tried
in like manner as piracies, &c. The indi¢tment, after fet-

ting forth that there was a war between England and -

France, charged that the prifoner did adhere to the King’s
cnemies ; and in profecution of fuch adherence did, in a
certain armed veffel called the Efcamatour, with certain per-
fons unknown, hoftilely go a cruizing, with intent in mari-
time places to feize and take the fhips, goods, &c. of our
fovereign lord the King and his fobjefts. A difficulty firft
occurred, whether the overt a&t were fufficiently charged ;
for it was faid that it ftood in an equivocal light, whether
the intent might not be to commit ats of piracy : but Lord
Loughborough obferving that it was taid to take thips of the
King, as well as of the fubjefls, it made it clear that it was
an adherence to the enemy ; in which opinion all concurred.
In this refpect it was compared to laying as an overt act of
compafling the King’s death, that the prifoners cenfpired or
agreed to feize the King’s guards. But the principal doubt
was as to the legality of the trial: as to which the cafe
ftands thus : the ftatute of the 28 H. 8. ¢. 15. expreisly in-
cludes treafons. The 11 & 12 W. 3. ¢. 7. had in view,
principally at leaft, the trial of pirates, robbers, and felons on
the fea, &c. near his Majefty’s colonies, or in remote places ;
omitting #reafon as a general term; and provides that they
may be tried by commiflions of admiralty direCted by that
act. The 8th feCtion diref}s, that fabjes committing boflili-
ties againff other fubjelts, under colour of a commiffion from any
foreign prince, &c. fhall be deemed pirates, felons, aud rob-
bers, and may be tried according to that aét, or the ftatute

of

" ) “
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of H. 8.: but this is refirained, except as to that parucular
foecies of adherénce, to piracies, robberies, and fclonies, in
their ordinary acceptation. By f. 14. the commifliners un-
der the ftatute of H. 8. or that a&, may iffue warrants o
apprehend pirates, fclons, or robbers, or their acceflzries,
being within any of the colonies, &e. in order to be brought
to trial in any plantation in America, according to that afl of
'Will., orto be fent to England to be tried there. Then the
flat. 18 Geo, 2. reciting the doubt whether fubjedts entering
into the fervice of the King's enemies, on board privateers
and other thips having commiflions from France and Spain,
and having by fuch adherence been guilty of high treafon,
can be deemed guilty of felony within the meaning of the
att of King William, and be triable by the court of Admiralty
apppinted by virtue of the faid aft; in the enacting part,
after particularizing that fpecific adherence, adds, or fball
be any otherawife adberent, may be tried as pirates, felons, and
robbers, by the faid court of Admiralty, &c. concluding with
the provifos before-mentioned.

At a fubfequent meeting cf the Judges, at which were
prefent Lord Loughborough, Lord C. B. Skyaner, Gould J,,
Willes J., Afhhurft J., Eyre B,, Perryn B., and Heath [., it
was agreed that the prifoner had been well tried under the
ufnal commiflion under the ftat. 28 H, 8. Tor that taking
the two {tatutes of 11 & 12'W. 3. and 18 Geo. 2. togathér,
and the douhbt raifed in the latter, whether the twoinftances
of high treafon menticned in the ftatite of William, and in
the preamble of the a&t of George, could be tri=d as piracy,
and according te that (tatute, as being high treafon {and yet
the a&t of King William had particularly declared that they
might, and that the offenders therein fpecified {hould be
deemed pirates;] and then enalling, that in thefe two in-
flances, and aifv that in cafe of any other zdhering to the
King's enemies, the parties-might be tried as pirates by the
court of Admiralty, according tothat ftatute ; it was fubftan-

 tially declaring that they fhould b= deemed pirates 5 and that

it was a juit conftruétion in their favour to allow them to be
tried ar fuch by a jury.

By fect. 9. of the aboxe {fatate of “".{g.jt i5 further en-
alted, that ¢ if any commander or maller of any thip, or
- £ any
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Pifafj-

“ any feaman or mariner, fhall, in anp place whers the
admiral hath jurildition, betray his truft, and turn pi-
*¢ rate, encmy, or rebel ; and piratically and feloniouily run
*¢ .way with his or their fhip or thips, or any barge, boat,
“ ordnince, ammunition, goods, or merchandife ; or
€ yield them up voluntarily to any pirate; or (hall bring any
¢ feducing meflage from any pirate, enemy, or tebel; or
% confult, combine, or confederate with, or attempt or on-
¢ deavour to corrupt any commander, maflter, officer, or
“ mariner, to yicld up or run away with any fhip, goods,
% or merchandifes, or turn pirates, or g0 over to pirates; or
“ if any perfon th.l lay violent hands on his commander,
¢ whereby to hinder him from fghting in defence of his
¢ fhip and goods committed to his truft (2); or fhail con-
% fine his mafter; or make or endeavour to make a revolt
¢ inthe (hip; he fhall be adjudged deemed and taken to
% be a pirate, felon, and robber ; and being convited there=
% of according to the diretions of this aét, fhall fuffer
¢ death and lofs of lands, goods, and chattels as pirates,
“ felons, and robbers wpon the feas oughe to fuffer.”

"
Y

A reward is given to the difcoverer of any combination
for running away with the thip, &c.

{4} Thislaft provifion foliows verhatim a fimilar one o the #at, 23 & 21 Car,
2. c. 11g 1. 9. which coadls gencrally thac fuch an offender Mhall fuffer d-ath as 3
Yelon ; without fpecifying bow he fhall be pried.  And by the fome a&, f 2,
where goods thall be laden on board any Englith #hip of 200 tons and upwards,
and mounted with 16 guns or more, if the mafter fhail yield up fush goods to any
Twkith fhipa or veflels, or to any pirates, or fea rovers whatfoever, without fighe=
ing ; on proof thereaf in the High Ceurc of Admiralty, he fhail be incapable of
taking charge of any Englith fhip as mafter or commander; and if be do, he thall
be impriloned by warrant from the faid court for fix months for every fuch offenie.
Aund in caie the perlons fo caleing the fad gaods fhall reitate, &c. the ip, thal]
Py ta the mafter any money or goods in liew thereof for freight or ather reward or
gift; the 212 goods or money (o given, or the value theteof, «s alio th: mafters
part of the [hip, &c. (e relealed, &c. out of which the faid goods were taken, i)
be liable to repair the owners of the goods fo defivered or takea iy 2étion in the
faid courc; and the damages tu be recovered in the manner there Rated. B 5 4o
if the (hip be of lefs burthen or foice, and the mafter thall yield it to fuch pufaﬁ;
mat having at ieaft his double number of guns, without fighting, he thall be liable
to ali the prralties in the 2. By . 7. maciners declining or refuling 1o fght
and defend the thia when fo commanded by the maiter, or attering any words ty
difcourage other mariners from daing fa, and found guilty thereof, thall lofe afi
their wages due, and all goods which they have on board the tip, and fuffer im-
prifonment not exceeding fix monrchs, and be kept to hard labour during fuch im-
prifonmeat.  Alfo by that and dar. 8 G. 5. £. 24, cethain benefits are beid ont to
the maiter and marioers w gefift pirages,
By
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3or

By (tat. 8 Geo. 1.c. 24. fL 1.%¢Ifany commander or mafter ¢ XVIL gy,

¢ of any (hip or veflzl, or any other perfon, (hall anywife FArarifuesl
* trade with any pirate, by track, barter, exchange, or in N
¢ any other manner, or thall furnith any pirate, felon, or ¢ 4 %_*‘c'_ 24,

*¢ robber upon the feas with any ammunition, provifion, or made perpe u:l

¢ {tores of any kind; or fhall fit out any fhip or vefle! ?_“G'z' e 28

T

“ knowingly and with a defign to trade with or fﬁpply or ?‘rrﬂﬂ‘f';g cr or-
. . refpanding, &cy
¢ correfpond with any pirate, felon, or robber on the feas ; g,_.,fb Pinih‘- i

« or if any perfon fhall anywife confult, combine, confe-
¢ derate, or correfpond with any pirate, felon, or robber on
*¢ the féas, knowing him to be guilty of any fuch piracy,
¢ felony, or robbery; every fuch offender thall be deemed
¢ and adjudged guilty of piracy, felony, and robbery: and
% being convited thall fuffer death (by f, 4. without bene-
¢ fic of clergy) and lofs of lands, goods, and chattels, as pi«
¢ rates upon the feas.™ And the offenders thall be tried
according to the ftat. 28 H. 8. and r1 & 12 W.3. Byf. 2.
every veflel fo fitted out to trade, &c. with pirates, and ths
goods, fhall be forfeited, half to the crown aod half to the
informer. ' '

And by the fame adl, 8 Geo. 1. ([ 1.) « In cafe 20y

§8.

' i e {hi whatio- Twcibly entoring
perfon or pcrfons- belonging to any ﬂn? or vefiel what{o rl_t_':_g‘:)ﬁ}y;h
¢¢ ever, upon meeting any merchant fhip or veffel on the .. ading

. . , ayre i) Fosdi
¢ high feas, or in any port, haven, or creck whatfoever, fhsll g 2.

s forcibly board or enter into fuch thip or veel, and though 1 i,

¢¢ they do not {cize or carry off fuch fhip or veflel, thall
% throw overboard, or deftroy any part of the goods or
¢ merchandifes belonging to fuch fhip or veffel; the perfon-
« or perfons guilty thereof fhall in all refpeéls be deemed -
¢ and punithed as pirates as aforefaid.”

The burning or deffroying of thips, sgainft which provi- 7 e, Matieia
fion is made by the ftat. 1 Ann. £, 2. ¢. . and other adys, °% Mifthiet

will-be confidered hereafter.

And by ftat. 32 Geo. 2. ¢. 25. {. 12:(n) ¥ In cafe any com-
& mander or commanders of any private thip or veflc! of war,

§9-
12G. 2 c.25
Iifcgaf ramumiay

¢ duly commiifioned by virtue of the ftat. 29 Geo. 2. c. 34 of newn al weffels

or this a&, fhall agree with the commander or other per-
fon of or belonging to any neutral or other fhip or veflel

1#) Thisa& was only to continye in force duriog the therwar with Frarcs, The
fame claules were re-enafied by ft. 2 G. 1. ¢. 16. to continue during the then war
wih Spain. But Zu. Whether fill continuing, though retsined in the fubfequeny
editlon of the Sratates ¥

3 F * ranfom

made i:riz:.
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¢ {except thofe of his majefty’s declared enemies), for the
« ranfom of any fuch neutral or other (hip or vefiel, or the
“ cargo or any part thereof, after the fame has been taken
% as 2 prize ; and fhall, in purfuance of any {uch agreement
< or agreements, actually quit, fet at liberty, or difcharge
¢ any fuch prize, inftead of briuging the fame into fome
¢ port of his majelty’s dominions ; that then every fuch com-
 mander of any fuch private fhip or veflel of war, who {hall
¢ fo agree for fuch ranfom, (except as aforefaid,}and fhall
€ quit, fet at liberty, or difcharge any fuch prize in mannex

« aforefsid, fhall be deemed and adjudged puilty of piracy,

¢ felony, and robbery ; and being daly convicted thereof in
© manaer before mentioned, fhall fuffer death, lofs of lands,
¢ &c. as pirates, felons, and robbers upon the feas ought to

« fuffer according to the laws now in being.” Provided (f.13.)

¢ That it thalf be lawful for the commander of any private
¢ fhip of war upon the capture of any neutral veffel, which
by any law or treaty fhall be liable only to the forfeiture
¢ of fuch contraband goods as (hall be on board thereof, to
% receive fuch goods from fuch veffel, in cafe the com-
 mander thereof is willing to deliver them ;3 and the com-
s mander of fuch private thip of war may thereupon quit,
s fet at liberty, or difcharge fuch neutral veffel” (a), &c..
« and if any gerfon fhall purloin or embezzle any fuch
“ contraband goods before condemnation thereof, he fhall
« be fubjet to fuch pains and forfeitures as are infiicted by
« law upon perfons purloining or embezzling goods out of
¢ any captured fhip.”

2. As to the Place where the Fail is commitied,

Lord Hale fays, that before the latter end of the reign of
Edw. 3. the court of K. B. net only had, but exercifed, a con-
current jurifdiftion with the Admiralty over felonies com-
mitted upon the narrow feas, and on the coaft, though on

{c) By the flat. 22 G, 3. c. 25, and-33G. 1 < 66. 1 37, &e. * it fhall
< not be Jawful for any fubjcét to-ranfomn or to enter into any coniratt or agree-
e ment for ranfoming any thip or veifel belonging to sny fubjet of bis majefty, or
¢ any merchandize or goods an board the fame, which fhail be captured by the
t¢ fubjects of any flate at war with his majelty, or by any perfons commiitting
«¢ hoflilitics again®t his majefty’s fubjefts " Seft. 2. of the firit ak and [, 33
of the lalt avsid all fach contrafts and fecurities given for the fame; and [ 3. of
the one and 3¢ of the other infliék a penalty of soof. on any perfon eatering into
fuch contradl, to be recovercd by aftion of debt by the Informers  Thin latter alt
expired with the late war with Frases, .

the
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the high fea, being confidered within the realm of England, Ch. XVil § 10,
though out of the bodies of counties: and the faft was pre- 72 0P
fented and tried by men of the adjacent counties. Bat U ek cho gz
is agreed on all hands that the admiral never had jari{dic- f‘;If‘—c 6
tion in any fiver, creek, or port within the body of 2 county : lok 159
and thar the ftat, of the 28 H. 8: ¢. 14. extends not to of-

fences done in fuch places; becaufe they are and always

were cognizable by the common law. And the words of

that ftatute, * where the admiral pretends to have power,”

&c. are not to be exterided to fuch a pretence as is without

any right at all: and the firft ftatite which gave the admirzl

concurrent jurifdi€tion in any river or creck within the land )

was the 15 Ric: 4. ¢ 3. concerning the death ot mayhem of ﬁ;’i:::‘}: II";;.
2 man 3 which hasbeen confidered in another place,. p- 365.

But it {eems that the only queflion of jurildiction gene- 7z : Havk.
rally conlidered at this day upon the ftatuie 28 H. 8. ¢. 15, 3T bt
is, Whether the fa&t happened at any place within the body
of a county ? in which cafe the trial muft be had before the
erdinary jerifdi@ion ; for them it does not fall withid the
mifchief or purview of the adt. And the ftat. 11 & 12W. 3. 5o 3.

c. 7.-and 32 Geo. 2: ¢. 25. feem to be legiflative interpreras
tions of the firft mentiomed flatute, being paffed in pari
materi4 and with reference to it and thefe laft are confined
to any plice where the admiral has Jurifdittion ; which as T . 148, 157,
have before {hewn cannot be within the body of a cotnty,
uniefs by pofitive ftarute, :

The only dificulty which evet occars is with refpect to
what fhall be confidered as the line of demarcation between
the county and the high fea: Upou the open fea-fhore it Is
paft difpute that the common law and the admiralty hate = Hale, 17,
alternate jurifdition between high and fow water mark, gf,"f_;’jng
But in-hatbours or below the bridgesin preat rivers neaf the f. 14 -
fea, which are partly inclofed by the Iand, the queflion is 3 Bac Abn 751
often more a matter of fact. than of law, and determinable So'ezrd,
by local evidence. There are, however, fome general ruleg 20O 8%
1aid down upon this point, which it would be improper al-
together to omiir. It is plain that the admiral can have no 3 s 115
juri{di€tion in any tivers or arms of creeks of the fea within ¢ Hawk. ch33
the bodies of countics, though within the flux and refiux of
the tide s except in the particular inftances before fhewn,
of mayhem and homicide done in great rivers beneath the
bridges near the fea; which depend on the ftat. 15 Ric. 2.

3F3 C. 3.

e
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¢. 3+ In general, itis faid thatfuch parts of the rivers,
arms, or creeks, are deemed to be within the bodies of coun-
ties, awhere perfons can fee Srom one fide to the other. Ld. Hale,
in his treatife De Jure Maris, fays, * That arm or branch of
the fea which lies within the fauces terre, where a man may
#éafonably difcern berween fhore and fhore, is, or at-leaft may
be, within the body.of 2 county.” Hawkins, however, con-
fiders the line more accurately confined by other authorities
to fuch parts of the {fea where a man ftanding on the fide of
the land may fee what is done on the other, and the reafon afe

figned by Lord Coke in the Admiralty cafe in fupport of the =

county coroner’s jurifdition, where a man is killed in fuch
places, becaufe that the county may well know it, Teems rather
to fupport the more limited conltru&tion. But, at leaft where

there is any doubt, the jurifdi€tion of the common law ought
to have the preference.

3+ Of Principals and Aecceffaries.

As piracy was no felony by the common law, nor made
fo generally by any ftafute, whereby all thofe would inci-
dentally have been made acceffaries in the like cafes in
which they wonld have been fuch at common law; and a3
they were neither inciuded by exprefs words nor by con-
firudlion in the flat, 28 H. 8. c: 15. they remained as they
were before triable by the civil law only if their offence
were committed on the fea; but if on the land, by no law
tif the flat. 11 & 12 W. 3. ¢. 7. Byfle€t.10. of which it is-
enafled, * That every perfon whatioever who fhall citheron
¢ the land or on the feas, knowinglyor wittingly, fet forth any
# pirate ; or aid and afhiflt, or maintain, procure, command,
counfel, or advife any perfon or perfons to do or commit
apy piracies or robberies upon the feas; and fuch perfon
or perfons fhall thereupon do or commit any fuch piracy
¢t or robbery ; then every fuch perfon fhall be dnd are here-
¢ by declared and fhall be deemed and adjudged to be ac-
ceffury -to. fuch piracy and robbery done-and committed.
And further, that alter any piracy or robbery isor fhall
be committed by any pirate or robber whatlocver, every
petfon and perfons. who, knowing -that fuch.pirate ‘or
robber has done or cemmitted fuch piracy and robbery,
{hail an lind or upon fea teceive, entertain, or conceal
any fuch pirate or robber; er réceive or take into his

© ¢ cufltody

-
111

.

-

*

-
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¢ cuftody any fhip, vefiel, gooads, or c.hat.tels which hav'c ;ﬁiﬂ;.agdx:.
% been by any fuch pirate or robber piratically and feloni- | 00,

s oufly taken; fhall be and are hereby likewife :it.'cla‘ljed, ———m
# deemed, and adjudged to be acceffaries to fuch piracy and

s¢ robbery.”” And then it direCls, that © all fuch acceffaries

¢ {hall be inquired of, tried, &c. and adjudged after the courle

¢ of the common law, according to the ftat. 28 H. 8. asthe

¢ principals of fuch piracies and robbefies may anr_! ought to

¢ he, and no otherwile : and being thereupon artamte.d {h.a]l

« fuffer death and lofs of lands, goods, and chattels, in like

« manner as fuch principals, according to the ﬁat,.z'&"H. 3.

<« which is thereby declared to continue in full force.

But all perfons made acceffaries by this fiatute are by the
ftat. 8 Geo. 1. c. 24. declared to be principal pirates, felons, %}:‘, r < 14,
) H . T P
and robbers, and are to be tried as fuch accordingly. P g

4. Of the Indiciment and Eurdence.

The indi€tment for this offence muit aitege the {2t upon . d'é?§ fo
the fea to have. been committed within the jurifdi&i.on f)f the. v
Admirallty, and lay it to be done felonioufly and pnrgncally. ;pﬁqa“l;;ch 37
And if it turn out that the goods were taken any ‘wherc
within the body of a county, the commiflioners’ urjder tl:u:
ftatute of Hen. 8. can have no jurifdiction to inguire of it.

As, on the other hand, if the goods were tiken at 1:ea,_ and 3 Ik 115,
afterwards brought on fhore, the offender cannot be mdl&f:d

as for a larceny in that county.into which .:hey were car-

ried : becaufe the erigingl felony was no takmg whe:eof- the :
common law takes cognizance. Lord Hale u}deed thinks ;P:it;;,;lszf-&"
that an indi&tment of piracy before fach commiffioners may

be formed as an indi€tment of robbery at common law,

namely, vi et armis et felonice, &c.; for that piracy upon .
the ftatute is robbery ;3 and that offenders have been indifted, ante, 8oz,
convifted, and executed for it ia the King’s Bench as fera

robbery. But however this might have been .ffarmerly, th.ere.

appears to be no inflance of any {uch proceeding fm: fu:.vefal
centurics: and the boundary line between the two jurifdic-

tions feems now fufficient'y fettled'in the manner before

defcribed.

3T 1 5- Of
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5 Of the Trial and Fudgment,

By the ftat. 28 H. 8. c. 13. it isena@ed, * That all treae
{ons, felonies, robberies, murders, and confederacies com-
mitted in or upon the fea, or in any other haven, river,
creck, or place, where the admiral has or pretends to
have power, authority, or jurilsiction, fhall be inquired,
tricd, heard, determined, and judged in fuch fhires and
places in the realm as {hall be limited by the king’s com
miffion or commilfions to be direéted for the fame in like
form and condition as if any fuch offences had been com-
mitted or done in or upon the land. And fech commif-
fions fhall be had under the great feal, dire@ed to the
admira] or his lieutenant, depuity and deputies, and to
three oc four fuch other fubftantial perfons as fhall be
named or appointed by the Lord Chancellor of Englind,
to hear and determine fuch offences after the commeon
courfe of the law of this realm ufed for ireafons, fclonics;
murders, robberies, &c. done and committed upon the
latid within this realm.”

How the court is conftituted [ have before fhewn.

And by fe€tion 2. ¢ {uch perfons te whom fuch commil-

£

[14

(14

Y

(11

i

fion fhall be direCted, or four of them at leaft, fialt have
fuil power and authority to inquire of fuch offences bj;
the oaths of 12 good and lawful inhabitants in the (hire
limited in their commiffion in fuch like manner and form
as if fuch offences had been committed upon the land
within the {fame (hire. And that gvery indiftment found:
and prefented before fuch commiflioners for any treafons,
felunies, robheries, murders, manflaughters, or fuch other
offences, being committed upon the feas or in any other
haven, river, or creeX, fhall be good and effediual in
law.  And if any perfon happen to be indiQted for anf
fuch offence done upon the feas or in any other place
above limired, that then fuch ordes, procc'fS,judgmcnr,:

~and execution fhall be had, &c, as againt traitors, felons,

&e. for treafon, felony, &c. done upon the land, as by
law is accultomed. And that the trial of fuch offences,
if denied by the offenders, fhall be had by s2 lawful men
inhabiting in the fhire withig fuch commiffion which

% fhall be dircéted a5 aforcfaid. And no challenge to be

¢ had

DLiracy.

¢ had for the hundred. And fuch as fhall be convilt of
¢ any fuch offence by verdiét, confeflion, or procefs by au-
¢ thority of any fuch commiffion, fhall have and fuffer fuch
¢ pains of death, lofs of lands, goods, and chattels as if
¢ they had been attainted and convifted of fuch offence
s¢ done upon the land, and (by £ 3.) thall be excluded from
¢ the benefit of clergy.”

At 2 fcflion of Admiraity under a commiffion by virtue of
the ftat, 28 H. 8. c. 15. Spape and Aires had 1wo indiéi-
ments found againft them ; one was general, for malicioufly
burning a fhip calied the Clondefly Galley; which was done
to defraud the infurers: and this the civilians faid was a ca-
pital offcnce by their law : the other indiCtment was
fourded ypon the ftat. 22 & 23 Car, 2. ¢. 14, which makes
fuch offence felony; but does not Jiret how it thall be tried.

But Tracy and Powell Js., who were prefent, doubted if

cither of the indiCtments could be wied by the commiffion-
ers: and upon 3 fublequent conference of the Judges, met to

confider this matter, Holt C. J. Ward C. B. and others were
of opinion, as to the firft indi@ment, that the ftar. 23 H.8.
¢ 15. extends only to fuch offences as would be felony if
commiticd upon land. Poweil J. was of a different opinion,
to which Tracy J. inclined. Upon the other indi{tment
Hott C. J. and Tracy J. thought that this was triable under the
commiffion, and that the ftat. 28 H. 8. extended to the trial
of an offence made felony by a fubfequent ltatute : but the
other Judges being of a diffcrent opinion, it was agreed that
it was not proper ta try the prifoners upon either of the wr
di@tments. Ths particular doubt, however, in that cafe is

8c7
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Rex v. Snape
and Ajres, Seffy
afver “Tiin. T,

1702,
M3, Tracy, 78!

cleared up by the flat. t Ann. ft. 2. ¢. 9. f. 4.5 and to obviate

the like doubt particular provifion has been made in other
ftatutes relative to the trial of other offences committed at

fea.

But doubts® having arifen, Whether the fiat. of Hen. 8.

Pide.a Hale,36%.

had pot taken away the jurifdiftion of the admiral in the -

_trial of thefe offences? the flat. 11 & 12 W.3.¢. 7. {1,
provides ¢ that all piracies, felonies, and robberies commit-
¢ ted in or upon the fea, or in any haven, river, creek, or
s« place where the admiral has jurifdiétion, &c. may be exa-
« mined, inquired of, tried, heard, and determined in any

1r&12 W. 1.

€ 7. L1

made perpetual
by 6 G. 1.4 T9a
This Rat direfts
in whar manpee
courts of admi-
ralty abroad au=

¢¢ place at fca or upon the land in any of his majefty’s horifed to iry

piraen fhall be

¢ iflands, p]antatiuns, colonies, dominions, fOI.'tS, or faé’:to' affembied and
3F4 4 1ies; procecd.
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® 1ies, to be appointed for that purpofe by the king’s com~
¢ miifion under the great feal, or the feal of the Admiralty,
directed to any of the admirals, &c. and fuch other per-
¢ fons as his majefty fhall think fit, who thall have power
* jointly or feverally to commit, by warrant under the hand
and feal of them or any one of them, to fafe cuftody, any
perfon againft whom information of piracy, robbery, or
¢ felony npon the fea fhall be given upon oath : {which cath
“ they or one of them thall have power and are required to
adminifter), and to call and afiemble a court of Admi-
raity on fhipboard or upon the land, as occafion may re-
* quire, which court {hall confilt of feven perfons at leaft.”
And they fhall proceed in the trial of fuch offenders in man.

€

1]

£

L1

ner as {et forth in the ftatute; and f. 10. declares that the

flat. 28 H. 8. c. 15. fhall continue in full force, any thing in
the prefent aék contained to the contrary notwithftanding.

This was calculated to fave the trouble, expence, and de.
lay of bringing offenders from remote places abroad to be
tried in England.

The fame ftatute, after fetting forth (f. 8.) that fubjetts
comm?tting piracies on other fubje@s under colour of foreign
commilffions fhall be adjudged pirates, felons, and robbers ;
direls that on convition according to the fame act, or the
faid flatute of Hen, 8. they thall fuffer death and forfeiture
of lands and goods. The fame punifhment is infliCted on
all fuch as are direcled to be adjudged pirates by the gth
feCtion on convittion, according to the dire@ions of the
fame act.

By ftat. 4 Geo. 1. ¢. 11. £ 7. (a)  Aliand every perfon or

¢ perfons who (hall commitany offence for which they ought -

# to be adjudged pirates, felons, and robbers by fat. 11 &
“ 52 W. 3. may be tried and judged for every fuch offence
¢ according to the form dire€ted by the flat. 28 H. 8., and
¢ hall be excluded from their clergy.”

And agam, fuch as are declared pirates by ft. § G. 1. . 24.
f. 1. are direfted to be * tried, &c. according to the far,
“ 28 H.8.c.11.and11& 12 W, 3. and being convi€ied fhall
¢ fuffer {uch pains of death, lofs of lands, goods, and chat-
« tels, as pirates, felons, and robbers on the feas ought to

() By 1. 3. the aét iz not to extend to fuch as are convifted or antajnted in Scot.
land ; but by 1. g. it is toextend to all the Kings dominions in Ame:ica,

& (afer.”

P,
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¢ fuffer.” And all offenders under the at are (by {. 4.}
excluded clergy.

By ftat, 18 Geo. 2. c. 30. the offenders therein mentioned
“ may be tried as pirates, felons, and robbers in the faid
¢ court of Admiralty, on fhipboard, or upon the land, in
“ the fame manner as perfons guilty of piracy, felony,.and
¢ robbery are by the {tat, 11 & 32 W. 3. ¢. 7. direfted to be
% tried; and on conviftion fhall (uffer deathand lofs of lands,
“¢ &c. as any other pirates,felons,and robbers ought to fuffer
by virtue of the ftat. 11 & 12 W. 3. or any other adt.”

Thofe who were deemed pirates by the flat. 32 Geo. 2.
€. 2%, are on conviction to fuffer death and lofs of lands,
goods, and chattels as pirates, &c. according to the laws
then in being,

In vegard to the trial of acceflTaries, the ftat. 11 & 12 W, 3.
¢. 7. before referred to, after fetting forth who fhould be
adjudged acceflaries to piracy, enafls, ¢ That fuch accel-
faries fhall and may be inquired of, tried, heard, determined,
and adjudged, after the common coutle of the laws of this
lind, according to the ftat, 28 H. 8. c. 15. as the principals
of fuch piracies and robberies, may and ought to be, and no
otherwife ; and being thereupon attainted, fhall {uffer fuch
pains of death, lofs of lands, goods, and chattels, and in like
manner as the principals of fuch piracies, robberies and fe-
lonies ought to-{uffer, according to the faid ftat. 28 H. 8.
which is hereby declared to be in full force; any thing in
this aét to the coutrary notwithftanding.” But the fat.
8 Geo. 1. c. 24. {. 3. reciting that * whereas there are fome
¢ defelts in the laws for. briaging perfons whe are accel-
faries to-piracy and robbery upoun the {eas to condign pu-
nifiment, if the principal who committed {uch piracy or
robbery is not or cannot be apprehended and broughs to
« juftice ; enadls, that all perfon or perfons whaticever who
¢ by ftat. 11 & 12 W. 3. are declared to be acceflary or ac-

-

-

£

-+ ceflaries to any piracy or robbery therein mentioned, aye

¢ hereby declared to be principal pirates, felons, and rob-
¢ bers, and fhall and may be inquired of, heard, deter-
¢ mined, and adjudged in the fame manner as perfons
¢ guilty of piracy and robbery may, sccording to that fla-
*# tute, and being thereupon attainted and coavifled, fhatl

:  {uffer
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Ch. XVIL§ 24, ¢ fuffer death and lofs of lands, &c. in like manner as pi-
2;ff‘"dﬁdg' ¢ rates and robbers ought by the faid att te fuffer.® And
s by [. 4. ¢ all fuch offtnders are excluded the benefit of
“ clergy.”
Scadding’s cafe, OO0 Feturn to an habeas eorpus, i the cafe of one Scads
;," d: -!;i‘ ding, who had been commitied to the Marfhaliea by the
and wide Cro,  court of Admiralty, the caufe appeared to be for aiding and
Bliz. 65 abetting one Exon, who was indiQted for piracy, to efcape
out of prifon 3 wherenpon all the court held that thengh the
falt were committed by Scadding within the body of the
county, yet becaufe it depended on the piracy commitied by
Exon, of which the temporal judges had e cognizance, and
was as it were an accefforial offence to the firft piracy, which
was detesminable by the admiral, they remanded the prin
33Co. 33 foner. And jt was foon alter fuily fettled in the Admiralty
cafe, that one who knowingly receives and abets a pirate
within the body of a county was not triable by the common
law, the original offence being cognizable alone by anothex

jurifdiltion,

g1z, Clergy being exprefsly taken awzy - cafe of piracy by
Clogy-  the ftat. 28 H. 8. c. 15. Is not refiored by the fiat. 1 Ed. 6.
7 Hale, 664 .
a Halz, 369,370, €. 12. for no clergy was allowable for this effence at common
3138 30. Jaw before the 1 H. 8. and confequently it is not touched by
the ftat. of Ed. 6. (s} But even if clergy weve firft taken away
from it by ftat. 28 H. 8. ¢. 15, yet as the flat. 3 Ed. 6.
reftores it only in * all other cafes of felony,” than thofe
therein mentioned ; and as piracy is not felony, nor noticed
as fuch by the common law, the ftat. 28 H. 8. fiill remains
in force as to that offence : although in other refpeéis as to
felonics committed upen the high fea, in which clergy was
reftored by the ftat. 1 Ed. 6. if committed upon the land,
the party {hall bave the fame benefit, though the proceeding
be upon the flatute 28 H. 8.3 and therefore with regard to.
all other offences than piraty {which includes all aéls made
piracy by fubfequent Ratutes, and thereby oufted of clergy),

() Pide 2 Hawk. ch. 33, £, 41, which diftinguithes berween fuch piracies ss
are committed oo che high fea and thofe committed in creeks and rivers within
the body of a coun:y, he lutter of which he thinks within the reftering claufe of
the ftar, 1 Ed. 6. which difinCiion ke intimates will reconcile 31 Rep, 31. b with
the other anthasicies,

triable

e R s ks e = e

Liracy. 811

triable by the fpecial commitfioners under that ftatute, in as ch. XVI1. §1g,
much as the marine law does not allow of clergy in any Clergy.
cafe, if it appeared upon the evidence that the fadt would, o4 ,qq

if done upon land, have amounted to no mere than felony 2 M$.5um.zg4.
within clergy, the pradtice tili of late was for the Judges, in

favour of life, to dire&t the jury ro acquit the prifoner, But

now this is otherwile ordered by ihe {tat, 39 Geo. 3- ¢. 37. 39 G. §-<. 3%
which, reciting the ftat. 28 H. 8. ¢. 15., and the offences

thereby diretted to be tried under the King’s commiffion,

and that it would be ‘¢ expedient to declare that other of-

fences committed on the feas may be inquired of, tried, and

-determioed, in Itke mannes,’” *¢ enals and declures, that al

# and every offence and offences, which after the paffing of

s the adt {1oth of May 1799) (hzll be committed upon the

¢ high fezs, out of the body of any county of this realm,

¢ {hall be, and are hereby declared 1o be offences of the

¢ {ame nature refpectively, and to bz lable to the fame pu.

¢ pithments refpectively, as if they had been committed

< ppon the fhote; and fhall be inguired of, heard, tried,

¢ and determined and adjudged in the fame manner as Yideante, 218,
«¢ treafons, felonies, murders, and confederacies are direct~ :t;'Homlcm,
¢ ¢d to be by the fame adt”

The @tat. 32 Geo. 2. ¢. 25. [. 20,  for the more fpeedy _ §16.
pringing of offenders to juftice,” &c. enafls, that ¢ a feffion :ﬁ:m ord
s¢ of oyer and terminer and gaol delivery for the trial of of- ¥ide ante, £ .
*¢ fences committed upon the high feas, within the jurifdic- nole
« tion of the Admiralty of Lngland, fhall be holden twice at
¢ leall in every year, viz. in March and O&ober at the Old
« Bailey, (except when the feflions of oyer and terminer and
# gaol delivery for London and Middlefex fhall be there
« holden ;) or in fuch other places in England as the lord
« high admiral, &e. (hall, in writing underhis hand, direced
« to the Judge of the court of Admiraity, appoint.”

By . 21. any of the commillioners named for the time Commiffowers and
being, and every juftice of peace within England, are em. /24t of feacr -
powered to take informations of witnefles in writing upon o of witefer

. . axd commit pia
oath, touching any piracy, felony, or robbery done upon the s,
fea, &ec. or place where the admiral has jurifdiction ; and, ﬁ;‘:““’ Lo
by warrant under his hand and feal, to caufe the pasties ac- )
cufed to be apprehended and committed to the gaol of the

LE county
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Frial, &r,
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Finding biil,
4Blac.Com.z64.
3 Inft. 1144

Sranding maute.
1 Hawk. ch. 37,

fg.
3 Init. 1144

12 G. 4 & 2o,

2 MS.Sum. 286.

Form efﬁdg‘-
WENL .

1 Hale, o0

1 Iaf. 111.

1 Hawk, ch. 37-
f 2.

I-" rfetures
Vide ante, . 3

Piracy.

eounty or place where the information fhall be taken, till
difcharged by due courfe of law. And by {. 22. fuch com-
millioner or juftice may oblige every perfon, whom he fhall
judge neceflary, to profecute and give evidence againt the
party fo committed, to enter into recognizance in a {fufhicient
penalty to appear at the then next feffion of oyer and ter-
miner and gaol delivery to be held for the jurifdiftion of the
admiralty of England, there to profecute and give evidence
&e.; and he may commit any perfon refuling to enter into
fach recognizance wuatil fuch next-feffions, or till 'he fhall
enter into fuch recognizance: and fuch recognizance fhall
be returned to the regilter of the court of Admiralty,

In profecutions of this fort, the indi&tment is firfl found
by 2 grand jury of 12 men, and afterwards tried by another
jury, as at common law. The ftat, 28 H. 8. ¢, 13. and
other flatutes declare, that ¢ the offence {hall be heard and
¢¢: determined after the common courfe of law ufed for fe-
¢ lonics and robberies upon the Iand,” and that there fhalt
be no challenge for the want of hundredors.

Ie was fettled that an offender ftanding mute on an ar-
raignment under the ftatute 28 H. 8, thould have judgment
of pain, forte et dure, the offence being to be heard and de-
termined a/er the common courfe of the law, &c. Butnow by
the ftat. 12 Geo. 3. ¢. 20. “if any perfon, being arraigned
 on any indi&tment for piracy, fhall, upon. fuch arraign-
 ment, ftand mute, or will not direftly anfwer to the pi-
* racy, he fhall be convited of the fame; and the court,
# hefore whom he fhall be fo arraigned, fhall therewpon
% award judgment and execution againft {fuch perfon in the
* fame manner (and attended with the fame confequences)
# a3 if 'he had been convitted, by verdict or confeflion, of
¢ fuch piracy.” This, by {. 2., fhall extend to the colonics
and plantations in America. And fuch is the courfe of pro-
ceeding under the'eommiffion.

Since the. ftat. of treafons 25 Ed. 3. the fame judgment
is given in piracy as in other cales of felony 3 though before
that, it was (in the cafe of a fubjefl,) to be drawn and
hanged, as for petit treafon. And a forfeiture is incurred
of lands zud goeds.

[
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CHAP XVIIL
C HEATS

Diftinltion between Cheats and Larceny. - §1s

1. Cheats at Common Law. - = §2.

Are cither Frauds relating to {fome Matter of public
Concern or in regard to private Concerns, fuch as
are effeted by Confpiracy, Fosgery, ot falfe Tokens cal+
culated to deceive the Public in general. #5.

But defrauding one in a private Contradt, by falfely af-
firming a Thing to be of a fuperior Quantity or
Quality than it is, not indiftable. 3.

Nor giving the Party’s own Order in Writing (of noe
Value) for Payment of Money : nor putting his own
Mark on Goods: thefe refolving themfelves inte no
more than his own Aflertion. b,

But cheating by means of falfe public Tokens or Marks
indictable. - - - - §3.

As by falfe Weights or Meafures : felling Cloth marked
with a counterfeit Alneager’s Seal ; or other known
geoeral Mark in the Trade. 5.

So playing with falfe Dice, &c.

So Cheats committed in Matters of public Concern.

§4-

As doing judicial Afls in the Names of others. i

Supplying Prifoners of War with snwholefome Food.
ibe

Obtaining the King’s Bounty, under Pretence of en-
lilking as 2 Soldier, by an Apprentice liable tobe re-
claimed by his Mafter. 2. '

Private Cheats effcQed by Confpiracy or Forgery in-

dictable. - - - C - §.5
As confpiring to Tupprefs a Will; to read over a Deed

wrongly which was aboat to be cxecuwed ; ¢ ran a
9 cotluftve
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eollufive Race to cheat a third Perfon; for pretend-
ing to be the one a Wine Merchant the other @
Broker, and bartering pretended Wine for other
Goods. - - - §5.

Pretending to be and obtaining Credit as 2 Merchant
by Means of forged Letters and Commitfions.  § 6.

But Forgery not indiftable as a Cheat without a&ual
Prejudice enfuing, #.

1. By Statute. - - - - §

1. By Stat. 33 H. 8. c. 1. falfely and deceitfully ob~
tatning Money, Goods, &c. or other Things, by
Colour and Means of any privy Token ov counterfeit
Letter v other Men's Names, &c. punifhable by Im.
prifonment, Pillory, or other corporal Pain, .

‘What are to be defined Tokens within the Statute. i3,

2. By Stat. 30 Geo, 2. ¢. 24. Perfons knowingly and
defignedly by falfe Pretence obtaining Money, Goods,
&c. with Intent to cheat, deemed Offenders againft
Law and the public Peace, and on Coavittion fined
and imprifoned, or put in the Pillory, or publicly
whipped, or tranfported for 7 Years. - §8.

‘What are falfe Pretences within the Statute. 75,

Obtaining Money under falle Pretence of fharing &
fuppofed Bet before made, and which was to be de-
cided the mext Day. ik

Or under Pretence of having been entrufted by one to
take his Horfes from Ireland to London, and desained
till his Money was expended. 5.

Or under Pretence by one employed to keep an Ac-
count of Work done by others, and receive the
Amount, that more Work had been done than really
was, and delivering a furcharged Account accord-
ingly 5 for the falfe Pretence ¢reated the Credit. .

So obtaining the Price of the Carriage of Goods nnder
Pretence he had loft the Receipt for the Delivery of
them. 3.

How far the Stits. of Hen. 8. and Geo. 2. vary from
the common Law, oreachother. <«  «~  §g.

They are confined to obtaining HMoney or Geods. ib.

Q. As

Cheals.

Q. Asto Chofes in Ation fince Stat. 2 G. 2. ¢. 25. § 9o

Stat. 33 H. 8. confined to Tokens and Letters in the
Name of a #hird Perfon. Q. Whether 30 Geo. 2.
fo confined. 2.

Stat. 33 H. 8. extendiag to privy Tokens feems an
Enlargement of the common Law, which required
Tokens having Semblance of public Authenticity, and
thereby calculated to deceive People in general. ¢

Yet general Authorities do not diftinguith. .

Statutable Provifions againft Frauds by particular Per-
fons confidered before. - - - §io.

Frauds by Bankrupts poftponed. .

South-Sea z2nd other Bubbles, &e. .

Retailers having in Poffeflion falfe Weights and Ba-
lances punithable fummarily by Stat. 37 Geo. 3.
C. 143, ik

3- By Stat. 13 Eliz. c. 5. Parties to fraudulent Deeds,
Alienations, judgments, and Executions, thall, be-
fides a Penalty to the Party grieved, fuffer Imprifon<
ment for half a Year on Convittion. - §ri.

Extended to Conveyances, &c. to deceive Prrchafers
by Stat. 27 Eliz. ¢. 4. ik

4- By Stat. 9 Ann. c. 14. cheating at or with Dice,
Cards, &¢. liable to Forfeiture, Infamy, and corporal
Punithment. - - - - = hIn

. Form of Indiclment. - - § 1 3.

Indi@ment at common Law, or on Stats. 33 H.8: and
30 Geo, 2. muft fhew what falfe Tokens or Pre-
tences were ufed, and aver that they were falfe, but’
no technical Form of Words is neceflary. 5.
All prefent and concurring may be charged with the
fame Cheat. 5.

IV. Punifbment. - - - §14.

At common Law, by Fine, Imprifonment, and other .

corporal Punifhment. By Stat. 35 I, 8. c. 1. by
corporal Punifhment only. By Stat. 30 Geo. 2.
¢. 24. by Fine, corporal Punithment, or Traniporta-
tion for 7 Years.
N Ruftitution of Geods in any Gafe.
Cbﬁﬂff‘
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§ 1.
Dfﬁin‘?ion brw
tween cheats and
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Fileante, 66:.5.

Ante, 653,

Ante, 693«

Ante, €36-9,

Ante, 671,

§2.
Chears ar commron
Favu,

Rex v. Wheata
ly,2Burn iz,
R.v. ¥Young,
3TermRep.toy,
6 Mod, 4z.

Cheat:.

IN treating of the fubje@ of Larceny in a prior chapter 1

had occafion to enter at large into the diftinétion between
fuch frandulent taking of the property of another as the law
denominates felomions, and fuch as wanting that ingredient
amounts only to mifdemeanor, Upon reviewing the autho-
tities there colle€ted it will appear that the diftinétion fo far
as regards the fubjet of the prefent inquiry turns mainly
upon the confideration whether or not the owner deceived
by appearances intended to part with the abfolute property,

and not barely with the poffeffun or temporary ufe of the thing

at the time of the delivery, rather than upon any adtual dif- .

ference in the degree of fraud meditated by the taker, the
intent in both inftances being dithonettly to acquire and
convert to his own ufe the property of another without any
or an adequate confideration.  If the abfolute property were
mtended to be pafled by the delivery, but fuch delivery were
obtained by means of 2 falfe token or pretence, the cafe can
only be reached in the firft inftance by a profecution for a
cheat cither at common law or by help of the ftat. 33 H. 8,
after-mentioned, or in the inftance of a falfe pretence by the
fiat, 30 G. 2. 'Where indeed the pofleflion is houneftly ob-
tained upon a contraét or truft in the firlt inftance, the fubfe-
quent dithoneft converfion of it, (except in cafes where the
privity of contradk is determined) is no other than a hreach
of truft, for which the party injured has a civil remedy.
The diltin&tion above mentioned was particularly adverted
to by Eyre B, in the debate on Pear’s cafe in 1779, and
Teems to hdve been the ground of the refolution in Atkin-
fon’s cafe in the fame year, and in Coleman’s cafe in 1785,
and in other cafes claffed with thofe. '

Kt is not however every fpecies of frand or difhonefty in
tranfaftions between individuals which is the fubjelt matter
of 2 criminal charge at common law ; but in order’ to con-
ftitute it fuch, according to the doétrine in Wheatly’s cafe,
Young's cafe, and other authorities, it muft be fuch
as affeéts the public; fuch as is public in its mature,

calculated

Cheat:.

ealculated to defraud numbers, to deceive the people
in geperal.  And this is inftanced not only by precedents
of cheats effc&ted by confpiracy, to which may be added
forgery (a), which are in themfelves f{ubflantive o_ﬁ'cn'ces,
though the cheats thereby intended be not fully carried into
effelt ; but allo, as itis ftated generally, by fuch as are ef-
fedted by means of fal{e tokens.  Yet thefe latter, being alfo
put by way of example, muft ftill, asit feems, be underftood of
fuch falfe tokens as affedl the public et large, fuch as are cal
culated to defraud numbers, to deceive the people in general;
of which the common inftance referred to is the cheating by
means of faife weights and meafures, agair.i& which it is {aid
that ordinary care or prudence is not {ufficient to gu.ard. Ie
does not diftin&ly appear thar the inftances fo put in argu-
ment, of ckeats effe@ted by means of falle tokens generally,
were intended to be apnlied indifcriminately to offerces at
common law (5) as well as by ftatute; but fuch c'xprcﬂ'ians
feem rather to have been ufed concerning cheats in generat
which were the fubjeft matter of an indiftment, which would
of courle comprehend thofe included in the {tat, 3'3.H: 8.
And in R.v. Young and others, Buljer [. diftinguifhing
between cheats at common law and by ftatute, refers thofe
which are effe€ted by means of falfe tokens in gereral to ic
ftat. 33 . 8. to which it fhould feem from the cxprc{;:; wording
of the preamble and the necefiary inference there‘rmf; that
they pecuharly belong. It may thercfon_z be donbted -.vt'methcr
the defctiption given by Hawkins of this offence, that it con-
filts in * deceitful prallices in defrauding or endeawruring to
¢ defrand another of his known right by means of fome erful
« device contrary to the plain rules of common hOne{_l;:',” be
fufficiently accurate or diftinét to be taken as a definition of

(2) Pide pott. f. 6. and Crown Cir. Comp- 17. tit, Deceity etih, 58, and R
v. Baker, Trem, P. €. g5. and R. v. Saunders, ib. 3oo. R. v, oulion, ib,
103. and R, v. Farmer, ib. 199,
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4 U Reg. 104-
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{6) There is however a dictum S R. v. Wood, M.agaCar. in Sty. 125,

to this effef. It was an indi@ment for getiing another’s !.wrfe into i:s pAoﬂ'Tl’.
fion by ufing another man's name and a falfe token. 1t was ob;e.&e:i, . that ic was
not 1aid contra fhatutum; but to this the Court anfwered thac it was an ofiern?]e, ar:
the common law. 2. That it did not hew what the falfe toleen was, norip whole
name it was ufed. Jtwas not, however, qua[hed‘ for thofe delets, but .for ane h:{
which Rolle C. J. took, viz. that it was only laid thzt.the defe.nldanft did the fa]
nuper, Little fteefs ¢an be laid upon fuch an authetizy ; forr it is now clearly
fertled that the falfe token muft be fhewn.  #ade l:lfﬂ R. v. Wanibigugh, Trems
P. C, 104. where there was merely a falke affirmasion. Er quate.

3G the
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Cheats.
the ofience ar cemmenlaw, T fhould rather fay that it con-
fils in the fraudulent obtaining the property of another by
zny deccicful and illegal pradlice or token (fhort of felony)
which affels or may afieét the public. But the offence is
row enlarged by the flatutes 35 H. 8. and 31 Geo. 2. after
mentioned,

In Wheatls's cale the indi®ment, which was at common
law, was againft a brewer, for that he intending to deceive and
defraud R. W, of his money, falfely fraudulently and deccit-
fully fold and delivered to him 16 gallons of amber for and
#s 18 gallons of the [ame liquer, and received 145, as for the
18 gallons, knowing there were only 16 gailons.  This the
Court were clearly of cpinivn was not an indictable offence,
but enly a civil injury for which an aQion lay to recover

damages{a). Lord Mansfeld C. J. fuid, ¢ it amounts only’

to an unfair dealing and 20 impofition on this particular man
by whizh he could not have {ufered but from his own care-
letiels in not meafuring it 3 whereas fraud to be the objelt
of criminal profecution mufl be of thar kind which in ifs na-
ture is calenlated to defraud numbers, as filfe weights or
meafures, falle tokens, or where there is a confpiracy.”

5o where an indictment charged Chanrell for that he
Leeping a common grift mill, and being employed by W, B.
to grind three bufhels of wheat, did with foree and arms un-
lawfully take and detain forty-two pounds weight of the
wheat : upon demurrer (8} it was adjudged for the defendani';
there being no altual force laid 3 nor any charge.of taking,
as for unteafonable toll ; but being a private matter for which
trover would lie.

Lt is equally clear that fuch =z private cheat is not indi2-
able, though it be accompanied by a falfe affertion 1o give it
efficacy. As in Pinkney’s cafe, where an inditment for
felling a fack of corn at Rippon market, which the defend-
ant falfely athrmed to be a Winchefter bufhe), whereas it
was greatly deficient, was quafhed vpon motion; being, as

f#) The fame was ruled by Lerd Rzymend C. J. in R, . Nichollon ac the fit-
tings M. 4 Ceo. 2. upon an inditment for the defendant’s having delivered fo
ma=y baihels lefs than be had eontradted for, for which be faid the party had hi:
semedy by aftivn.  Malterman’s votas.

{6} No firefs can be laidwon feveral cafes to be fornd in the booke, patticolarly
in Mad Rejorts, whers fimilar indiftments were refufed +o be queihed rn motion,
becaule it was the praftics of the Coort, as olien deslared, pat ty gua’h, on motion,
H fonve: fwnded in fraed or oppefion, bug leave the defiendantsy

& "ludo g2 1: Mods 5ol

indifmntg for

the

Cheats,

the Court faid, no more than telling 2 lie: or as where Lewis
was indicted at common law for a cheat in depefiting as a

fecurity for money advanced a quantity of gpum, inficad of

and affirminy it to be gum fencea, and aftzrwards felling the
fame to the profeeutor, and aflirming it to be fo, and to be
worth 7l., wherezs it was woerth bat 2. Judement was
arreited wichout eenle fhewn s being no more than a falfe
affirmation, for wiich the party was not indictable unlefs he
came with f2lfe tokens.  Or where Jones obtained meney
of ancther, by pretending te come by the command of 4 third
perioa to demand a cebt or the Jike in his name; fhewing
no voucher or token for his suthority; it was holien not
indickable, for it was the party’s own fauir to truft im. So
in Bryan’s ¢ife, wiho cbtained goods from a tradelman by
pretending that fhe was fent by her willrefs who was his
cuftomer,

Neither will the cate ¢iffer if the defundant make cle ofin
apparent token, which in reality 3s upon the very face of it of
no more credit than his own aifertion.  As where an indict.
ment af commou law charged that Lara, deceitfully intend-
ing by crafty means and devices to obtain poficflion of certzin
Lotrery Tickets the property of A.; pretendcd chat he wanted
to purchafe them for a valuable confideration, and delivered
to A. a fititious ovder for payment of money fubleribed by
him Lara, &c. putporting to bz a deaft upon his banker for
the amount, which he knew he had no auth rity to draw,
and that it would not be paid; but which he fal{ely pretended
to be a good order, and that lie had moncy in the banker’s
hands, aird that it would be paid ; by virrue of which he ob-
tained poflelfion of the tickets, and defrauded the profecutor
of the value. Judgment was arrefted, on the ground that the
defendant was not charged with having ufed any falfe token
to accomplith the deceit; for the banker'scheck drawn by
the defendant himfelf endtded him to no more credit than
his bare affertion that the money would be paid. Or the
f.me nature was the cafe of Wilders, a brewer, who was in-
difted for a cheat in fending to one Hicks a publican fo
many vetls of ale marked as contrining fuch a meafure, and
writing a letter to Hicks affuriog him that they ¢id conaain
that meafare, when in fact they did not contain fuch mea-
fure, but fo much lefs, &e. The indiftment was qualhed
upen motion, as containing no ¢rimival charge.  Yet this

ze.
3G 2 was
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was thought by the Court in Rex v. Whea:ly 2 firong cafe;
and Mr. Juftice Fufer doubted it, becaule .o coniidered that
the veffcls, being marked as containing a greater quantity
than ihey really did, were falfe tokens. Pufiibly however the
Coust in deciding the cafe of Wilders though: that thofe
marks not having even the femblunce of any public autho-
1ty, but being merely the private marks of the dealer, did
in effe€t refolve themfclves into no more than the dealer’s
vwn affirmation that the veflels coutained the guantity for
which they were marked. :

But if in any of thefe cafes the cheat be effected by means
of falfe weights er mealures, {which are known public to.
kens) it is then clearly indiCtabie; for thefe betoken a gene-

ral defign to defraud ; they are initruments or tokens pur- -

pofely calculeted for deceir, and by which the public in
gencral may be impofed upen without any imputation of
folly or negligence. This reafoning applies to all cales where
any other fpecies of falfe token having the femblance of pub-
lic authenticity, is vfed. Asin Edwards's cafe, where cloth
was {old with the Alneager’s feal counterfeited thereon : or as
inWorrel’s cafe, where there was a general feal or mark of the
trade on cloth of a certain defleription and quality which wag
deceitfully counterfeited. If, faid the Court in Pinkuey’s cale
before mentioned, the defendant had meafured the corn in 2
bufhel, and had put any thisg into the bufhel to help to fil it
up, or had meafured it in a bufhel thort of the ftature meafure,
it might have been indi@able. Yetin Dowers’s cafe (2) the
knowingly expoling to fale and felling wrought gold under
the flecling aloy as and for gold of the true flandard
weight, {which would be indi€table in gold{miths under the
ftatute,} was holden not indictable at common law in the cafe
of a common perfon, the fule not being by any fulle weighe
or meafure {§). To the above-mentioned principle may
al{o be referred the inftances of cheats by means of playing
with falle dice, &c.; which is further punifhable by penal-
tizs tecoverable under the ftatute 16 Car. 2. ¢. 7. and
9 Ann. .. 14. byforfeiture of treble the value of the money
or other thing won, to be recovered as the aét direéls,

{2) The fale there was by the {ervant of the defendant : but the Court 2greed
that the maijter was r2fponfible for the aét of the fervant done in the courle of his
employment, and within the feope of his authority,

() Qu. if falfe famps or marks be uled, fuch 28 are required by fatuteon,
piate of a cerain ailoy 2

There

i
i
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There is alfo another head of public cheats, indiftable at
common law, which are levelled again(t the public juftice of
the kingdom. Sach as the doing.judicial aéts without au-
thority in the name of another, But moft of thefe are now
made felony by the ftatutes 21 Jac. 1. ¢ 26, and 4 W. &
M. ¢. 3. There is a precedent of an indi¢tment apainit a
married woman for pretending to be a widow, and as fuch
exccuting a bail-bond to the fheriff for one arrefied on 2 bail-
able writ. This perhaps was confidered as a fraud upon a
public officer in the courfe of juftice.

So all frauds affe@ling the crown asid the publlc at large
are indictable, though arifing out of a particular tranfaélion
or contract with the party. This was admitted by the very
terms of the objeftion in the following cafe.

The indiftment charged that the defendant Treeve, a
common brewer, on 27th April, 35 Geo. 3. at, &c. know-
ingly wilfully deceitfully and malicioufly did provide furnith
and deliver to and for 8co French prifoners of wary whofe
names are unknown, and there being under the proteétion
of the king, confined in a cerrain hofpital called Eaftwood
hofpital in the pari'h and county aforefaid divers large quan-
tities, to wit, §ooib. weight of bread to be eaten as food by
the faid French prifoners of war, {uch bread being then and
there made and baked in an wnwholfome and infufficient
manpuer, and then and there being made of and containing
ditr, filth, and other pernicious and unwhole{ome materials
and ingredients not fit to be eaten by man; and the faid
defendant then and there well knowing the faid bread to be
baked. in an unwholsfome and infufficient manuer, and tobe
made of and to contain dirt filth and other pernicious and
unwholfome materials and ingredients, not fit to be eaten as
aforefaid; whereby the faid prifoners of war did then and
there eat of the faid bread, end thereby then and there be-
came diftempered in their bodies and injured and endangered
in their healths; to the great damage of the French prifoners,
to the great difcredit of our faid Lord the King, to the evil
example, &c. and 2gaint the peace, &c, There were eight
other counts in the indi@ment charging the offence to haye
been done at different times, and at different prifons.

After conviftion, it was objeQed in arreft of judgment
that the offence as laid was not indiable ; as it did not ap~
pear that what was done was in breach of any contra& with

: 3 o 3 the
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the pubhiz or of any mord or civil duty ; and judzment was
reflpited to toke theopiaionof the Judyes.  Dut in Michaele

mas tevm 14 "-6 they ali u\,.a the coavittion right,

The Jeiendant in the above cafe was iu fact a contradior
with governmene for the fopplying of provifoes to the
¥rench priloners in the n-ighbourhood of Plymouth in the
courfe of the thon wary theush that was aot tated in che
indidiment on which the conviction tock place. Morw sit

material o to tatc ity otherwile than as matter of aggrava
tion 1f fuch a cufe winica any: {or the giving of any perfon
unwholciome victuals not fit or man to eat, lacri cauld, or
from malice or deceit, is undoubiedly in itfelf an indiftable
offence, apart fram any otheér confideration, which entered
deeply into the demerits of the defendant’s conduét.

Anindiétment charged that Jofeph Jones was an apprentice
bound by indenture to { rve one Wiliiam Lucas, a jobbing
fmith, for the then remainder of a term of # years commenc-
ing from, &c. and that defendant intending frauduiently and
unjultly to obtain money tram the paymafier of his majefty’s
7th regimeat of foot to defriud the King of divers fums of
mon:y,zfterwards on, &c.unlavfully fraudulently and decvit-
fully caufed and procurcd himfelf without the coufent of his
mafter W. L. to be enlifted inte the {aid 7th regiment of
foot as a foldier, by means whereof he the defendant unlaw.
fully fraudulently and dtceitfully reccived and ohtained from
the paymafter of the faid regiment divers fums of moncy
amcunting in the whole to the fum-of 31. 8s.; he the de-
fendant at the time of his enliting into .the faid regiment
and duering his continvance therein then and there well
knowing himfelf to be by the laws of this realm without the
confent of his mafter the faid W, L. difyualified from ferving
as a feldier in the faid 7th regiment of foot, to the great
deceit fraud and damage of the King, and agaioft the
peace, &o.

The faéts were all plainly proved, except 25 to the inden-
ture; and that was produced at the trial by the mafter, who
proved the execution of it, and claimed his apprentice under
it 5 but neither of the two {ubferibing witneffes were pro-
duced ; which upon reference to the Judges after conviftion
was holden to be necellary in order to warrant- the con-
vidiion.

In

e

¥

e e
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In addition to thofe above-mentioned there are alfo in-
flances to be found in che books of cheats in their natare
private; which have been yet adjudged to be indiftable at
common law : but upon examination they will either appear
to be founded in confpiracy or forgery; or as in fome of the
inftances Lefore put to implicate confiderations of public
juftice, public trade, or public palicy. They are fubfe-
quent to the (tat. 33 H. 8. but prior ro. that of the 30 G. 2.
Thus it is {aid by Hawkms, that the feppreffion of a will is
inditable as a cheat; for which he cites Noy 103, What
the form of the count was in that cale does not appear by the
repert; but as there were feveral perfons convidted on the
information filed againil them by the Attorney. General, it is

probable that they were charged with a confpiracy or combi-

nation, The fame may be fuid of the cale of Skirret and others,
who were indicted for cauling an illiterate perfon to execute 2
deed o his prejudice, by reading it over to him in words
different from thole in which it was written. So of
Orbell’s cafe, who was convidted upon a charge of having
run a foor-race fraun'u‘cmly and with a view to cheat a third
perfon by a previcus underftanding with the rumning com-
pctltor to win. "

The cafe of hlacarty and Fordenbourgh has been too gene-
rally quoted to be paffed over witkout particular sotice. The
indiftment charged that the defendauts, falfely and deceitfully
intending to defraud T. C. of divers goods, together deceit- 3
fully bargained with him to barter fell and cxchang'c a cer-
tain quantiry of pretended wine as goed and true new Por.
tugal wine of him the faid F. for a certain quantity of hats
of him the fuid T. C.; #nd vpoa fuch bartering, &e. the [aid
F. prcten_iied to be a merchant of London, and to trade as
fuch in Portugal wines, when in fact he was no fuch mer-
chant, nor traded as fach in wibes; and the faid M. on fuch
bartering, &c. pretended to be a broker of London, when in
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falt he was not: and that T. C, giving credit to the faid

fititious affumptions perfonating and deceits did barter fell
and exchange w F., and did deliver to M., as the broker
between T. C and F., for che ufe of F., a certain quantity
of hats of fuch 2 value for fo many hogtheads of the pre-
tended new Portugal wine; and that M. and F. on fuch
hartermg, &c¢. afftrmed that it was true new Lifbon wine of

3G4 Portugal,



824 Cheats.

Ch. XVIIL.§ 5. Portugal, and was the wine of F., when in falt it was nog
<& common Lase. Portugal wine, nor was it drinkable or wholefome, nor did
it belong to F.; to the great deceit and damage of the faid

T. C. and apainit the peace, &c. The indiétment, which

was for a cheat at common law, though it did not charge

that the defendants confpired €0 nomine, yet charged that

vide poft. i, they together, <Fc. did the afls imputed 1o them, which might
:;'K;{ﬂ";;, be confidered to be tantamount: but it was thought to be a
cafe of doubt and difficutty. One report of the cafe in

Modern fays that it was adjourned ; and no further account

yBlac.Rep.275. s given of it.  In Wheatly’s cale, as reported in Blac. Rep.,
Mr. Juftice Dennifon is made to fay that the indiéiment in

Macarty’s cafe was quafhed becaufe there was no falle to-

ken ; though this is net {upported by the report of the fame

$ Bur. 1128, cafe in Barrow ; for the fame learned Judge is there made to
' fay that there were falfe tokens, or what were confidered as

fuch. In truth, on fearching the rolls it appears that judg-

() 1d. Ray-  ment was at laft given for the Queen in Mich. 4 Ann. (a} But
mond's Repert  ypa pine ground of that judgment, which was given by Mr.

faysTrin. 4 Anm,
(#) M5. Dun-  Juftice Dennifon in Wheatly’s cafe (), was that it was a con-
. :",i;mi‘ni fpiracy ; and not the ground aliuded to in the printed report of
6 Mod. 3e2-  Govers's cafe; where fpeaking of Mackarty’s cafe Lord C.
3. Ryder is made to fay, (borrowed probably from the re-
port in 6 Mod.) ¢ that the prefending to be a merchant wag
there holden te be a falfe token,” Yet what was that but

a falle affirmation fimply ?

§ 6. In the cafe of Govers the indidtment charged that the de-
f;’;f”i?m;'f_”‘ fendant intending to cheat J. 5. did deceitfully take upon
acntss himfclf the ftile and charaéler of a merchant, and did de-
Rex ¥ Govets  ceitfully affirm to J. 8. that he was « merchant, and had re-
Sayor. Rep, 206, ceived divers commiffions from Spain; and in order to

induce 1. S. to believe the fame and to give him credit, the
defendant deceitfully produced to F. S. feveral paper writings
awhich he falfely affirmed to be letters from Spain, containing com-
wmiffions for jewels, watches and other goods, to the amount of
45000l 3 by means whereof the defendant got into his hands
two watches the property of J. S.: whereas in tvuth the de-
fendant was not a merchant, and the paper writings contain-
ing fuch commiffions were falfe and counterfeit. Here the in-
diftment was fuitained on the ground thac belides pretending
to be a meichant, the defendant produced feveral forged

WILLODZSE
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writings as tokens, in corroboration of his affertion. It does Ch XVHI. §6.
not appear that the indi¢tment contained any diltinét aver- At carmon levg.
ment that the paper writings, which the defendant affirmed to
be commitfions from Spain for goods, did purport on the
face of them to be fuch: but the averment at the end might
perhaps be thought equivalent. 'The principal obfeyvation
however ariling on this cafe is, that it is not ftated in the
report that the indi@ment concluded againft the form of the
ftatute; although the falle tokens made ufe- of come di-
rectly within the words of the flatute of Hen, 8.  Therefore
if this were fuftained as an indi¢tment at common law, the
fraud being pra@ifed in a private tranfaétion, and the
falfe tokens mere private leteers, having no femblance of pub-
lic anthenticity, the only grouod on which the judgment can
he maintained, without going the length of faying that the
flat. of Hen, 8. was merely declaratory of the common law,
is thar the cheat was effeCted by means of a forgery (in
which all are principals at common law); and that the pub-
lication of fuch forged inftruments for the purpofe of deceit
was in itfelf a fobltantive offence inditable at common law.
It was not unufaal formerly to profecate forgeries, when
fuccefsful, as cheats, before the various modern ftatutes by
which in moft inftances they are now made capital {elonies.
In the report of Ward’s cafe, in Strange, which was a cale Ward's aife,
of forgery at common law of an acquittance, it was (aid that :'.3:';_ 34]’;“:'::
it could not be profecuted ar a cheat at common law wwithout =Stra 366.
an aftual prejudice ; and that that was an ebtaining on the ‘,';%;;}_2:’ :22:
ftatute 33 Hen, 8. This may ferve t6 explain what was faid 2 Seff- Caf. 22
in Micah Gibbs’s cafe, where the Court held that the Quar- ﬁ?fi?fci".i;f “
ter Seflions had no jurifdi@tion over the offence of forgery *FatRepa7s
at comnton Jaw; and that it being laid ar forgery, they had
no jurifdi€tion of it ar @ cheat.  In that cafe the fraud was
not fuccefsful ; nothing was received by the defendant, nor
any-thing loft by the profecutor.  But in Hales’s cafe, who W Hales cate,
was indited for fallely and deceitfully obtaining 450l of co‘;r.sl"%f“é_“;?’
William Harle by a_falfe token, viz. a promiffory note (a) in the Peogelly etsl.’
name of Robert Hales, payable to S. E. &c. with a counter- {,:[*’;,3’2‘;? r'
feit indorfement thereon. The Lord C. B. inftruted the jury ib- 93 5P
that if it appeared to be a forged indorfement, the inftrument

being a folfe token, the defendant muft be found guilty, The

A ——————

fz) The defendane was indited a5 for a mildemeanor at common law, being
before the fatute making the offence felony.

like
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like was ruled on a fimilar indidment againfi the fame de~
fendant for defranding another perfon. In Leander Faw-
cit’s cale Eyre C. J. had no doubt that a counterfeir order
(though void if genuine} which was effetual to procure a
pfifoner’s difcharge was indictuble as a cheat; though he

was niot futished that ihe offence amounted to forgery.

I thall now preceed to fet forth the two flatutes, namely,
that of the 33 Hen. 8. ¢. 1. and 30 Geo. 2. ¢, 24. which
have confirnied or extended the principles of the common
law in regard to this offence ; and alfo tc obferve on the
cales wherein indi&tments for cheats.have been fuftained ei-
ther at common law or by the aid of one or other of thofe aéls.

The ftat. 33 Hen, 8. c. 1. after reciting that evil-difpofed
perfons devifing how they might unlawfully get into their
poflelioii goods chattels and jewels of cther perfons have ¢f
latz to avoid the punithment of theft fulfely and deceitfully
contrived and deviled ¢ privy fokens and counterfeit letters in
? unte divers perfons their {pecial friends
and acguaintances for the obtaining of money, goods, &c.
of the fame perfons their friends and acquaintances, by co-
lour whereof they have unlawfully obtained the fames
enacls, * that if any perfon or perfons falfely and deceit-
« fully obtain or gst ioto his or their hands or pofleffion
# any money goods chattels jewels or other things of any
¢ other perfon or perfons by colour and means of any {uch
« fal{e token, or counterfeit letter made in any other man’s
¢ name, as aforefaid; every fuch offender being thereof
« lawfully convifted by witnefles taken before the Lovrd
¢ (Chancelier, or by examination of wituelles, or confeflion
st taken before the juftices of affize in their cizcuits, or be-
¢ fore juflices of the peace in their general leflions, or by
¢« a&ion in any of the King’s courts of record, {hall fuffer
« fuch corretion and punifhment by imprifanment, fetting
s upon the pillory, or other corporal pain, except pains of
¢ death, as fhall be adjudged,” &e. (faving by f. 4. to the
party grieved his civil remedy); and by L 3. as well the
juflices of aflize, as alc two juftices of the peace (one of
the quorum) may commit or bail offenders to the aflizes in
general feflions to anfwer the {ame.

A falfe ¢ privy token” within the ftatute has generally been

gther men's names’

wirkintbe flatste aken to denote fome real vifible mark or thing, 2s a key, a

5 ring,
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ring, &c. A mere falfe affirmation or promile is certainly not
fuch ; as was raled in Munez’s cafe, who perfuaded 2 woman
who had a promiffory vote for sool. tolet him have it, under
pretence thut he had a friend in the houfe who would ad-
vance her rasuey on it. How far the perfonating of another
is fuch was oefore confidered.  And though awrirings gene-
rally fpeaking may be conlidered as fokess, yet they muft be

fueh as are made in the pames of #hird perlens; whereby |

fome »dditional credit may be gained to the p.rty ufing them
and not 2s was holden in Lara’s tale bofore mentioned, the
mere pivieg of the defendant’s own draft on a banker, with
whom he had no eredir; which was confulered as no more
than his bere affertion that the money would be paid. Upon
the fame principle in Wilders’s cafe, his own marks on the
veffels, denoting them to contain a greater quantity of liguor
than they did, and his cwn letters afirming the fame fadl,
were holden not to be falfe tokens. It fecms then that the
falfe token muit be fuch a5 is calculated to gain the party
fome additional credic and confidence beyond his own affer-
tion, er that which is refolvable into fuch, 'This inquiry
however is become lefs important from the following
fiatute. '

In furtherance of the provifions of the above f{tatute it is
further enadted by Rat. 10 Geo. 2. ¢. 24. {. 1. « That all
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« perfons who knowingly and defignedly by falfe pretence pretescss.

¢¢ or pretences {hall obtain from any perfon or perfons ma-
¢ ney, goods, wares or merchandizes, with intent to cheat
¢ or defrand any perfon or perfons of the fame, thall be
¢ deemed cffenders againlt law and the public peace; and
& the Court befere whom fuch offenders fhall be tried fhail
¢ on conviclion order them to be fined and imprifoned, or
 to be put in the pillory, or publicly whipped, or be tranf-
¢ ported according to the laws made for the tranfportation
« of offenders, &c. for the term of feven years, as the Conrt
¢ (hall think fi."” And by . 2. any juflice of peace, be-
fore whom any perfon charged on cath with any fuch offence
fhall be brought, may commit or-bail the party to an{wer the
complaint at the next general or quarter feflions of the
peace, or next feflions of oyer and terminer, and fhall bind
over the profecutors by recognizance in a reafonable fum

to
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('11»;;13’-_} 3 to profecate, ot in a fum not lefs than double the amount of
26 Geo. 2. ¢ 24, the money or goods fraudulently obtained if they thall exceed
Falfe presrces. 201, in value 3 and by f. 20. the certiorari is taken away (a).
T Theterm  falfe pretences” 3s.0f great latitude, and was vizd,
Young's tafz, . .
infra. as Afhhurft J. remarked in Young's cafe, to protect the weaker
part of mankind, becaufe all were not equally prudent: it
feems difficult therefore to reftrain the interpretation of it te
fuch falfe pretences only againftwhich ordinary prudence can-
not be fuppofed fufficient to guard. But flill it may bea quel-
tion whether the ftatute extends to every falfe pretence,either
abfurd or irrational upon the face of it, or fuch as the party
has at the very time the means of detelling at hand; or
whether the words which are general thall be conftrued co-
extenfively with the cheat altually effelted by means of the
falfe pretence ufed. Thefe may perhaps be matters proper for
the confideration of the jury, with the advice of the Court;
and I will not attempt to draw any precife line on the fub-
jedt, the difficulty of doing which has been anncunced from
PerLlord Rea- high authority ; bat I fhall content myfelf with referring to
{“"Y’f,ugg ::dR' a recent cale which may fcrve as a general comment on this
othersy lofra. — hranch of law,
Rez v, Young,  An Indifiment was framed on the (tat, 30 Geo, 2. againft
Randal,Muiling, ¥ oung and others, the firt count of which flated, that

and Qimer, . .
3 Term Rep. ¢3. the defendants, fraudulently intending to obtain the money

ff;f:';;f s of the King’s fubjeéts by falfe colours and pretences, unlaw-
precence of fparing fully and knowingly, &c. did falfely pretend to one Thomas,
}a{;ﬂi‘ﬁ:‘i‘im that Young had made a bet of §oo guineas on each fide
ii{*:;;’ﬂf:”;"‘“ with a colonel in the army then at Bath, that one W. L.
skish soas to e would on the next day run on the high road leading from
::f“ the mixt - Gloucefter to Briftol 10 miles in length within one hours
and that Young and Mallins did go 200 guineas each in the

bet, and Randal did go the other 100 guineas; and that

under colour and pretence of fuch bet they obtained from

Thomas as a part of fuch pretended bet 20 guineas of the

500 guineas: by which faid falfe pretences the defendants

unlawfully, &c. obtaiued from the faid Thomas the faid 20

guineas, with intent to cheat and defrand him thereof;

whereas in truth ne fuch bet had been made, &c. againft

the form of the ftatare, &c. A fecond count {tated the bet

to have been made between Young and Ofmer. It was ob.

{a} Fide Smith's cale, Cowp. 14
jeted
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jected in arreft of judgment, firlt, that the tranfaction itfelf
was not the fubjett matter of a criminul prelecution; for
that it did not affe@ the public; and it was fuch againft
which common prudence might have guarded; for being
the reprefentation of a future tranfallion, the party had an
opportunity of inquiring into the truth of ity and therefore it
was his own fault if he were deceived.  Secondly, that the
offence was not charged with fufficient certainty, inafmuch
23 the colonel’s name was not mentioned.  Lord Kenyen C. J.
faid, that the ftat. 30 Geo. 2. c. 24. was confidered to ex-
tend to every cale where a party had obtained money by
fallely reprefenting himfell to be in a Gruation in which he
was not, or by fallely reprefznting any occurrence that had
not happened, to which perfons of ordinary caution might
give credit,  The fatute 33 H. 8. ¢. 1. required 2 falle feal
or token to be ufed, in order to bring defrauders into the
confidence of the perfon impofed upon. DBut that being
found to be infulficient the ftat. 30 Geo. 2. ¢. 24. introduced
another offence defcribing it in terms extremely general.
That when the criminal law was auxiliary to the law of mo-
rality he did not fecl any inclination to explain it away.
Wow this offence was within the words of the att; for the
defendants had by falfe pretences fraudulently contrived to
cbtain money from the profecutor, who perhaps too credu-
loufly gave confidencetothem. Asto the fecond objc&ion;
the charge was fuficiently certain to enable the defendants
to know what they were cilled upon to anf{wer for. Per-
baps the colonel’s name with whom the wager was ftated
to have been made was not mentioned ; fo that he could not
have been defcribed with greater accuracy. Bat if fuch a
wager had been altually depending, it was competent to the
defendants to have proved it in their defence. 4bburf J.
obferved that the legiflature were aware thar all men were
not equally prudent, and that the ftat. 30 Geo. 2. was paffed
to protect the weaker part of mankind. The words of it
were very general, and the Court could not reftrain their
operation. Buller J. in commenting on the operation of the
ftatute 30 Geo. 2, faid that it clearly extended to cafes which
were not the fubjeét of an indi&tment at common law or by
the ftat. 33 H. 8. That the ingredients of this offence were
the obtaining money by falfe pret¢nces and with an intent to

defraud:
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Ch;“;m $2 defrand ; barely afking 2nother for a fum of money was not
J’ farnie T L)
30Gen » c. 24, Tuflicient, but fome pretence muft be ufed, and that pretence

Falfe pretercs falfe 5 and the Intent was neceflary to conftitute the crime.

He: then mentioned a cafe which was tried Lefore BMorton
Frrwe Count

Villezeuve, C.J. of Cheller and himfelf at Ch=fter. The defendant
;’:;E'-divg- 5 applicd to Sir T. Broughton, teliing him that ke was in-
kavebsen corifr- ftruéted by the Duke de Lauzun to take fome horfes from
d & ak ' .

e &{5;:;2:" [reland to Looden, znd that he had been detained fo long
Ireland 10 Low- by contrary winds that his money was fpent. Sir I Brough-

duny and 10 bave N . . | , .
been deained iy FON Was thereupon induced to advance fome money to him.

cosrary wads, But it afterwards appearing that the whole fiory was a fic-
tifl iy woney =ras .
expendzd, tion, the defendant was tried for a cheat on the {tat, 30 Geo.

2. and convifled.

Wirchell' eafe,  John Witchell was indi€ed before Lawrence Jultice on
Gloucefter Sp, hpmtont -

A t708. M5, the . 30 Geo. 3. ¢. 24. for obtaiaing meney irom A. and H.
B e, Bultin, by falle pretences. It appeared in evidence thar the
ployed by clutiers Aufting were elothiers at Wooton-under-Edge ; that the
wai o keep o grifoner was a {hearman in their fervice, and employed to
arcourt of the .

rumber of hear- fuperintend the other fhearmen, and to take an accouat of
wen emploped and :

(e amewni of their the perfons employed, and of the amount of their wages and

sarsings mf:b ; earnings ; that at the end of each weck he was fupplied with
::.:f;,_’f,:_”_;w ¢ money to pay the different fhearmen by the clerk of the
;"_ﬂ"‘”f’ in i ‘?‘ﬂ'- prefecutars, who advanced to him fuch fum as according to
ing 0 & clerh N . . .
wf,p,,-d sim the A WTitten 2ccount or note delivered to him by the prifoner
oot H}‘;}' was neceffary topay them.  The prifoner was not autherifed
Ered 1h a yaije
accinnt, charging to draw from the clerk for money generally on acconnt, but
Sor mare werk [T .
rd of other mn merely for the fumns a&uiti;; earned by' the {hearmen; and
thon doney by the clerk was not authorifed to pay him any fums except

Eich be elrained . .. .
et oe sieikd what he carried in in his account or note as the amount of

a larger jum thin

"-;‘“_d_“v T#his is what was due to-the fhearmen for the work they had done,
by afosime) 1t 2 red that the prifoner on the gth September 1796
Ly afaifi pre- ppearea ihat tae p 9ta oeptem. 79
;‘:‘é”ﬁ“‘i” ‘i‘ delivered to the profecutors’ cletk a notz in writing in this
. TA 3 N
becaue mithone . form== oth September 1796, fhearmen [£.44 - 11-07,
ke fulfe pret . . f .
;Ez:ﬁj;:,?:, which was the commen form in which he made out his ac-
;5-“""1‘-':’” ere- count of the amount of their weel’s wages. And it appeared
s is met . v s g P
;;;.,_?::,ﬂf’%’;am_ further by a beok in his hand-writing (which it was his buf«
my paid gererally nefs to keep of the men employed, of the work they had
en dFSgENt, . . _ ..
done, and their earnings) that there were in it the names of
feveral men who had not been employed, who were entered
as baving earned different fums of money, and falfe accounts
of the work doue by titole who were employed; fo as to
make

Nithet i ot o 1 b i b s 4 an
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make out the fum fiated in the note to be due to the fhear- Ch:;(‘;;lr!- §3.
iy farute

men. The jury found the prifoner guilty; but fentence .,¢. % .. a4,
was refpited in order to take the opinion of the Judges Fafit prevences.
whether this cafe were within the ftat. 30 Geo. 2.5 the _
prifoner’s counfel contending that no cafes were within

the ftatute but thofe where the original credit was obtained

by means of the falfe pretence ; and that it did not extend

to cafes where there was a previous confidence, as he faid

was the cafe here.

The Judges firft conferred on the cafe in Eafter term
1798, when there was {ome diverflity of opinion on the true
confiruftion of the ftatute in this refpect : but finally they all
agreed in Trinity term {ollowing, on this principle, #har if
the falfe pretence created the credit the cafe was within the fta-
taie: and they confidered that in this cafe the defendant
would not have cbtained the credit but for the falle account
which he had deliversd in, and therefore that he was pro-
perly convicted, The defendant, as was vbferved by one of
the Judges, wzs not to have any fum that he thought fir
on account, bat only £ mruch as was werked out,

In Airey’s cale the indiltment charged that one Barrow at gex +. aler,
K., &c. delivered to the defendant a common carrier certzin M- 22 g:;_ go.
goods to be carried by him from K. to ene Leach at L., pott. €13 .
there to be delivered, &c.  That the defendant received the A carrier chtains

the momey cgreed

goods under pretence of carrying and delivering them, and for by prerencing
. . . tr kaws delovered

undertook fo to do; but that intending to cheat Barrow of ;) ons 0

his money he afterwards unlawfully, &e. pretended to Bar- i‘:}:‘yﬁ?‘;"‘" bai-

row that he had earried the goods from K. to L. for the pur- L

pofe of delivering .them to Leach, and had delivered them

to Leach at L., aed that Leach had given him, the defend-

ant, a receipt exprefling fuch delivery of the goods to him,

but that he had loft or mifliid the {ume or had teft it at

home ; and that the defendant thereupon demanded of Bar-

row 165, for the carriage of the faid goods; by means of

which falle pretences he obtained the money, &c. Ona

writ of error after convidtion the judgment was afhirmed.

Though the (tat. 33 H. 8. c. 1. naming privy fokens and § o
fal -
T . 1 N How far n&eﬁx.
counterfeit leiters in other men’s names, and the fat. 30 Geo. o 1. ¢ und
Tactndi 1 : G.a warr From
2. ¢. 24. including falfe prefences in general may feem to have ]
oy 4 : gff ¢ N ¢ 8 _ ¥ N ) y, . theiimman {250,
embraced vvery fpecics of cheat not guarded agrialt by the

ftommen
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Cheats,

common law,; which without doubt included every cheat
effected by means of any fallc token having the femblance of
public authority, orinany manner touching the public intereft,
or in any other manner by confpiracy or forgery; yet it is
ftilf important to inquire how far thefe ftatutes vary in any
refpeét from the common Jaw or from each other; for both
of them are confined to cheats whereby money or goods are
obtained, and therefore they would not in terms embrace
chofes in allion, as bonds, bills, or other written fecurities for
money 3 though thefe being now made {ubje matters of
larceny of the fame nature and in the fame degree as if the
offender had ftolen any other goods of like value with the
money due thereon, it may be queltionable whether the
fraudulent obtaining (which is included in larceny) of fuck

fecurities by means even of a privy token or falfe pretenceis

not alfo indi€table by help of the ftatates; or at lealt whe«
ther fuch frandulent obtaining be not indiétable at common
law in every inftance where the obtaining goods of the like
value would be fo indiCtable. It was alfo faid in Pear’s cafe
that the {tatutes of Hesx. 8. and Geo. 2. were confined to
cafes where credit was obtained in the wame of a third perfm;
and did not extend to cafes where a man on his own account
pot goods with an intention ta fleal them.  The latter branch
of the di&tum is undoubtedly true as to both the ftatutes, in
the fenfe in which it was there applied, in contradiftinguifh-
ing cafes of larceny from cheats. The former branch is alfo
clearly founded upon the exprefs words of the flat. of H, 8.,
which fpeaks of ¢ privy tokens and counterfcit letters in cther
men's names.”  But it cannot fail to be noted that the words
of the ftatute of Gro. 2. are much more general, and have
no fuch reftri®tive words; and indeed it was purpofely
pafied in order to fupply the deficiencies of the former fa-
tute. Defides, Tuch an interpretation feems fearcely confifi-
ent with the doéirine in Young’s cafe, in Witchell’s cafe, and
other authorities. In the former Buller . faid that the in-
gredients of the offence within the Ratutes were the obtain~
ing by falfe pretences, with intent to defraud; that if the
ingent were made out and the falfe pretence ufed to effeld
it, the cafe was brought within the Ratute.

In Ward’s cafe and inObrian’s cale which will be elfewhere
noticed, it was faid that the ftat, 33 . 8. ¢. 1. creates no new
3 offences ;

Cleals.

offence 3 but only enhanced the punithment of fuch as were
offences at commen law. The former part of this was un-
doubtedly true with refpeét to the offences then in judgment,
which were forgeries; for fo far the ftat. 23 H- &, which
mentions countetfeit letters, was only in confirmation of the
common law. And this may ferve to explain other general
expreflions of the fame tendency to be met with in feveral
cafes which have been already referred to, from whence it
might otherwife be colle€ted that every cale was {uppofled to
fall within the fcope of the common law where a falfe token
was ufed: bat other authorities mentioned feem to reftrict
the generality of this pofition, and to confine the opetration
of the common law in that refpet to fuch cheats in pri.
vate tranfactions as are effeCted by means of falfe tokens
of a public nature, of which falfe weights and meafures,
falfe dice, and falfe marks known and ufed in trade are given
as examples. Therefore though a falfe token {other than
a forgery) be ufed to accomplith a cheat, yet it may be
doubted whether to make the offence indictable at common
Jaw it muft not be fuch a token as is of a public nature,
claiming public confidence and thereby calculated to de-
ceive people in general, and not fuch a privy token as is
merely adapted to delude a credulous or incautious individual
in a private tranfaction between the parties. If this be received
as the trus expofition it will account for the paffing of the ftat.
23 Hen. $. . 1. and the particular wording of that law. Ne-
thing appears ¢ither by the title or preamble of the ftatute to
fhew that it was pafld to obviate any doubts in the common
law; neither isit fo confidered by Lord Coke : but ratherit pur-
ports to provide for offences which had then lately fprung up in
order to evade the punithment of larceny. The title of the aék
is ¢ 2 bill againft them that counterfeit letters or priny tokens
to receive money or goods in other men's namies”  “The ufe
of falfe public tokens for defrauding others was clexrly pu-
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3 loft. 13-

nithable at common law as a cheat, The necellity then

of the [tatute was to reach frands which were accomplithed
by means of privy tokens. Thefe privy tokens and counter=
feit letters muft alfo, as appears from the title, the preamble,
and the enalting part, be made in cther men's names. An
argument then arifes upon the particular wording of the ftat.
33 H. 8. againft the fuppofition that cheating by means of

2 H every
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every {pecies of falfe teker was punifhable at common faw
without the aid of thar ftature; for then fo far from there
being any neceflity fer it in fuppreflion of frand, which the
preamble alfumes, it was even reltriétive of the common law :
and ti.e reaflon given for itin Ward’s and Obrian’s cafe, name-
ly, that it went only to enhance the punifhment, is not well
founded ; the punithments inflicted by the fiarute being no
meere than would be warranted by a judgment at common
low for a mifdemeanor of {uch a nature, and it does not even
incluze the power of fining. The ftat. 10 Geo. 2. ¢. 24.
dots indeed enhance the cemmon Jaw punifhment by enabling
the court to tranfporr the offender ¢ but that ftarute extend.
ing the offence to cheating by means of fale pretonces
15 on all hands admitted to be introductive of a new law,

nithmeet of particular Linds of friwds or cheatsy moft of

which have been already referred to under former heads; fuch
25 thofe by goldfmiths, &e. in working up plate {a), embez-

zlements ond frauds by fervants(8), by officers of the Bank el

and of other public companies (d), by perfons in the pofle

| cffice (), by mansfaiturers (f ), by ldgers(g), by perlons

entrufied with the Kings naval and military flores (b), and
by thole entvufted with Mips and goods at fea (3},

Frauds commitied b bankrupts will be confidered hereafter,
together with other offences againtt public trade wich which
they are mingled.

Others it is fufficient here barely to refer to; as the ftae.
6 Geo. 1. c. 18. againft entering into public fubferiptions
for certain fchimies of commerce, &c. which is made 1
dictable as a nufancey and the fur 97 Geoo 3. o 143
which gives a fummury jurifdiction to jultices of the pe.ce
in petty feffions to punifh retailers In whofe poficflion fuife
weights and balances fhall be found.

The {tat. 13 Eliz. c. 5. agaieft fraudulent deeds, aliena-
tions, &e. reciting ¢ that feoffments, gifts, grants, aliena-
¢ tioms, conveyances, bonds, fuits, judgments, and execy-
¢ tions, are contrived of malice, fraud, covin, colinfion, or
« guile, to the end, purpofe, aud inrent, to delay hinder ov
¢ defrand creditors and others of their jult and Liwiui ae-

¢ tions,

Cheats.

¥ tions, fuits, debts, account, damages, penalties, forfeitures,
¢ heriots, mortuaries, and reliefs,” &e.t It vhercfore (£ 1))

33

Ch XVII.§ 11
Ly flar. 27 Eliza

o ;
¢ 4 frawaalist

declares and enacks ¢ that all asd every fesfiment, gift, comigana &«

 granr, alicnation, bargain +nd conveyvance of lands. tene-
¢ ments, her-ditameniz, goods and chattels, or of any of
« them, or of any teafe, rent, common, or other profit or
“ charge out of the fume lands, & by writing or other-
¢ wife, aud all aud every bond, fuit, juigment, and execu-
¢ tion, to or for any intzut or purpofe before Jeclarad and
t exprefied, fhall be decmed (as againdl rie porty pricved)
¢ uteerly void,” &e.  And then e enadl oy g, ¢ That
s gt and every the parties to fuch figaed, covinous, or
¢ fraudulent feoffment, gift, grant, ali=nation, bargain, con-
¢ veyance, bonds, [uits, judgments, execations, and other
s things before exprefled, (viz. for the purpofe of delaying
« hindering or defrauding creditors and others) and being
<¢ privy and knowing of the fame, who fhall wittingly and
willingly put in ure, avow, maintain, juflify ordefend the
¢ fame, as true fmple and donz had or made boni fide and
¢ upon good confideration ; or thall elien or align any the
¢ Jands, tenements, goods, leales, or other things before
« mmentioned to him or them conveyed as aforefaid, or any
¢ part thereof, fhall incur the penalty and forfciture of one
# year’s value of the faid lands, &ec. of or out of the fame,
¢ and the whole value of the faid goods and chattels, and
alfo fo much money as are or (hail be contained in any
e« {uch covinous and feigned bond; one moiety to the
¢ crown, the other to the party grieved, to be recovered in
any of the Queen’s courts of record by. action, &ovj and
atfo being thereof lawfuily convidted ihall fuffer imprifon-
ment for one half year without bail or mainprife.”

Then by ftat. 27 Lliz. c. 4.{a) reciting that fubjedls and
corporations *¢ alter conveyances and purchaies of lands,
¢ tenements, leafes, eftates, and hereditaments for money or
« other good conlideration may incur lofs and prejudice by

-
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27 Eliz. ¢ 4.

Fraudz emt ¢in=

oy T
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o

¢ reafon of fraudulent and covinous conveyances, eflates,

{4} Copyholdswere holdenn tto bz within this a& by Blencaws [, at Laoncefton
16gg. Fuit N, P. 1o8. But in Doed Watfon v. Routledze, B. R. 1. 13 G
3. Lord Mansticld C. J. faid tnat diétum was of no authoris
F8ed. Anrd Altup J- remewbeice a caie to the conuary @ &
ferved giving any devii,e epimen, Dovgl 7150 o
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gifts, grants, charges, and limitations of ufes, made orte
be made in or out of finds tenements or hereditaments {o
purchafed, which faid conveyances, &c. were o1 {hall be
ineant by the parties to be fraadulent and covinous, of
purpofe to deceive fuch as have or fhall purchale the
fame; or elle by the fecret intent of the partics the fame
be to their own proper ufe, and at their frec difpofiticn,
coloured neverthelefs by a feigned countenaunce and fhew
of words and {cntences as though the fame were made
bona fide, &¢. for remedy, (f. 2.) And for avoiding fuch
fraudulent conveyances, &c.” it enalls ¢ that every con-
veyance, grant, chiarge, leale, eftate, incumbrance, and
limitation of ufe or ufes, of in or out of any lands tene-
ments or other hereditaments whatfoever made heretofore,
&c. or at any time to be made for the intent and of pur-
pofe to defraud and deceive fuch perfon or perfons, bodies
politic or corporate as have purchafed or fhall alterwards
purchafe in fee fimple, fec tail, for life lives or years, the
fame Jands, &c. or any part or parcel thereof, fo formerly
conveyed, granted, leafed, charged, incumbered, or li-
mited in ufe, or to defraud and deceive fuch as have or
fhall purchafe any reat, profit, or commodity, in or out of
the fame or any part thereof, fhall (agzinft the parties or
thofe claiming under them) be utterly void,” &e. And by

Sect. 3. « All and every the partics to fuch feigned, co-
vinous and fraudulent gifts, grants, leafes, charges, or
conveyances before expreffed, or being privy or knowing
of the fame or any of them, who fhall wittingly and wil-
lingly put in ure, avow, maintain, jultify, or defend the
fame or any of them, as true fimple and done, had or
made, bon fide, or upon good confideration, to the dif-
turbarice or hindrance of the [2id purchzfer or purchalers,
leflees, or grantees, or of their heirs, (vceeflors, executors,
adminiftrators or affigns, or fuch as fhalt lawfully claim

¢ any thing by from or under them or any of them, fhall

incur the penalty and forfeiture of one year’s value of the
faid lands tenements and hereditaments fo purchaled or
charged, (one moicty to the Crown, the other to the party
grieved, to be recovered by aftion, &c.); and aife being
thereof lawfully convicted fhall fuffer imprifonment for

one haif ycar, without bail or mainprile.”
by

B b e -

Cheals.

By ftat. 9 Ao, ¢ 14. £ 5. % If any perfon or perfons
“ {hall by any frand or ihifr, coufenage, circumventicn,
4 deceit, or unlawful device, or ill practice whatloever, 1n
¢ playing at or with cards, dice, or any the games afore-
¢ faid (s}, or in or by bearing a (hare or part in the flakes,
€ wagers, oradventures; or in or by betting on the fides or
¢ hands of {uch as do or fhall play as aforefaid, win, obtain,
% or acquire to him or themfclves, or to any other or others,
¢ any money or other valuable thing or things whatloever,
¢ or fhall at any one time or fitting win of any one or more
s perfon or perfons what{oever above the fum of value of
« 10l.5 and being convitted of any of the faid offences upon
« an indiétment or information to be exhibited againft him
¢ or them for that purpofe, fhall forfeit five times the value
« of the money or other thing fo won as aforefaid, and in
« cafe of fuch ill pratice as aforefaid fhall be deemed infa-
« mous, and {uffer fuch corporal punifhment as in cafes of
wilful perjury ; and fuch penalty to be recovered by fuch
perfon or perfons as fhall fue for the fame by fuch ation
as aforefaid (4}.”
In Lookup’s cafe the Court held that they had no authority
on fuch conviction to fet @ fine upon the offcnder; but on
judgment given that he is convilted, &e.. the penalty fhallbe
recovered thereen by the tnformer.

"

L

-

-

Form of Indiflient.

Ag to the form of the indi€tment, where the charge is for
cheating by falfe tokens, it is neceffary both at common law
and upon the fiat. 33 H. 8. to {ct forth what the falfe tokens
are; in like manner as it is neceffary to defcribe the falfe
pretences in an indiétment fonnded on the ftat, 30 Geo. 2.
And in neither cafe is it evough to allege generally that the
cheat was effelted by means of certain falle tokens or falfe
pretences. The reafon of which was given by Grofe J. in
delivering the opinion of the Judges in Fuller’s cafe, that
there may be fome falfe pretences not within the ftatute, and
thetefore they muft be fet out, that the Court may fec what
thcy were. But it does not appear neceflary to deferibe

(#) The games hefore mentioned are ¢ Cards, Dice, Tables, Tennis, Bowls,
%« or other game or zames whatforver ™

(4) The gui tam attions are before mentiancd.

1H3 the
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them more particulasly than they were fhewn or delcribed to
the party at the time, aad in confzquence of which be was
impofed upon.  Alfo, it does not feem neceflary to make
any expre{s allegation that the fafls fet forth fhew a fulfe
token ot a falfy pretence; for in Lerry’s cafe, where the indict-
ment on tac {tat. 33 H. 8. charged that he by a falfe note in
the name of J. D. obtained into his hapds a wedge of
filver, &«.; it was Lolden well enough, though i were not
fuid 10 be a jolr tehen,

1o Aiey’s cafe before mentioned the indi€iment which
was framed on the frat, 52 G, 2. afrer alleging that the de-
fendant vnlawinlly knowsrn zly and defignediy pretended {o
and fo, proczeded thus—* by means of which faid falfe
pretences the defendant un! owiolly, &ec. obtained from j. B.
16s. with intent to cheat the faid J. B. of the fame,” &c.3
and then proceeded to negative the truth of the pretences
ufed.  'Fhis was holden to be iuficient withour alleging in
exprefs terms that the pretences were falfe; or rather it was
confidered thet the whole indi€tment taken together did
amount to an exprefs allegation that the pretences were
falle; and that there was no technical form or order of words
required {o to exprefls the offence, if upon the whole it appear«
ed 1hat the money had been chrained by meaus of the pretence
fet forth, and that fuch pretence was falfe.

Several may be charged jointly in an indi€tment with the
fame cheat; as if they be prefen: and concurring at the time
with thofe by whom the falfe tokens or pretences are thewn
by act or [pesch.

At common law the punithment foracheat is asin other
cafes of mifdemeanor by fine, imprifonment, or further by
infamous corporal pain in aggravated cafes. How this has
been confirmed or extended by the two ftats. of H. 8. and
Geo. 2. bas been already thewn, Lord Coke fays that
offenders can only fuffer corporal punithment, but cannor be
fined by force of the ftat. 33 H, 8. alone; though Hawking
refers to a precedent in Croke’s Rep. where an offender was
fined for a cheat fzlling within that ftatute, on which the
inditment was laid. Cafes however may occur where the
offender may be fined at common law as well as corporally

punifhed under that fiatute, which certainly was not meant
S to

x

Cheats.

to abridge but rather to extend the common law.  And fuch
upon examination might well have bee:. done there; for
the falle token there laid was a falfe mte in the naine of ano-
ther perfon; which was a direét torgery at common law,
So now thete can be no offence cither at commen law or by
the ftatute of H. 8. which is not alfo comprehended
within the 28t of the 30 Geo. 2. (fubjett to the o-ferva-
tion before made), though the reverfc does not hold good,

‘Where goods have been obtained from another by mere
fraud, the Court have no power of awarding reftitution
on conviction of the offender, as in cales of felony.
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CHAP XIX
F O RGER Y.

—— e R ———— . .-

Definition, - - - - §1.
The falfe making or Alteration of any written Infira-
meut whereby another may be prejudiced, with Intent

to deceive and defraud.
Punifbable gs Mifdemeanor at Common Low. ib.

General Divifion, - - - §2.
1. With what Intent the A& mufl be done.  § 3.

With Intent to deceive and defraud, theugh none be
altually defranded. i
But Q. Alteration not frandulent may avoid a Security.

ib.
I, What falfe making or Alteration amounis te
Forgery. - - - - § 4.

The A& alone before Publication. 4.

Publication with Knowledge made a fubftantive Offence
by Statute in certatv Cafes. 7.

Forging Deed in the Party’s own Name. i

Indorfing Bill of Exchange payable to another of the
fame Name. #. Or putting off a Note made in
Truth in the Party’s Name as the Note of another. #4.

Making fraudulent Infertion, Alteration, or Erafure, in
material Part of a true Inftrument 5 though exccuted
afterwards by the true Party, not knowing thereof. i,

But not 2 mere Omiilion to infert a Clanfe in it before
Execution § unlefs fueh Omiflion alter the Senfe of
what is inferted. k.

Ner a fraudulent perfonating of the true Man : but In-
diftment lies for the Confpiracy and Cheat. §5.

Refemblance of falle to true Inftrument need not be
perfect. - - - - §6.

Ul of

Forgery.
{Of what.)

iIl. Of what Inflruments, @c. Forgery may be
committed. - - - - §7.

1. At Common Law.

Of Records, and other public Infkruments ; of private
Deeds, &c. under Seal, Wills, and other Inftroments
or Writings, fuch as an Acquittance for Goods, or
Order to appropriate them to the Party’s Ule,
whereby any Perfon may be injured or defranded.
th.

Q. As to a pretended Order or Authority to a Gaoler
to releafe a Prifoner, which if gennine was a Nulli-
ty. ih

2. By Seatute; relating - - - §8.

1. T Records, avoiding, rafing, or altering {uch, Felony
by Stat, 3 H. 6. c. 12. and 8 Ric. 2. c. 4. §9.a

2. To the Transfer of public Funds, and the Stocks of
public Companies. - - - §o.5

The Forgery of any Order, Afignment, Receipt, Dif-
charge, Letter of Attorney, or other Authority or In-
Sfrument to transfer, &, any Share or Anuuity of
any capital Stock eftablifhed or to be eltablithed
by Parliament, or of any public Company; or to
receive any fuch Annuity or Dividend ; or forging
the Nuame of any Proprietory &c. to fuch Letier of
Attorney, &c.; or kmowingly demanding or endea-
wenring to have {uch Share transferred, &c.; or fuch
Dividend received, &e.; or procuring or aflilting,
&c. therein ; Felony without Clergy, by Stat. 9 G. 1.
c. 22. 31 Geo. 2. ¢. 22. . 77. and 4 Geo. 3. ¢. 25,
f. 15. i

Extended by 33 Geo. 3. ¢. 30. to Transfers of Stocks
in the Names of any other than the Owners. 5.

Forging or allifting to forge, or uttering, &c. forged
Transfers. b _

Alfo to Perfons making or allifting to make falfe Entries
in the Books of the Bank. db.

Making out falfe Dividend Warranis, Tranfportation
for 7 Years. b

Forging Names of Witneffes to Inflruments for Tran(-
fer or Receipt of Public Stock, or Stock of the Bank,

1I South.
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842 Forgery.
(OF awbat.)

South-Sea, or Eaft-India Companies, Felony by Stat.
37 Geo. 3. C. 122, - - - $o.b

Extended to certain irifh TFunds mode payable at the
Bank of England by Stats. 35 Geo. 3. ¢. 66- and
37 Geo. 3- c. 46.

Ouae may be indifted for forging a Transfer of Stock
of which A. was charged to be poffefled of and enti-
titled to ; though he had not accepted fuch Transfer
as directed by Statute. .

3. Nuter and other Securities of the Bank of England and
other public Companies. - - §10.

i. Securities of the Bank of Englund ; Forgery thereof, or
demanding Money therecon, made Felony without
Clergy by Stat. 15 Geo. 2. ¢ 13. - §r1o.

So of Cemmen Seal by feveral Stats. of Will. 3.

Having in Pyfeffion (except by Petfons authorifed) of
Inftruments, &c. for moking Paper (like that ufed by
the Bank of England in their Notes in the Refpedls
therein mentioned); or affifting, &c. Felony without
Clergy, by Stat. 13 Geo. 3. ¢. 79. i

Making Plates, &c. with Words {Bank of England, &e.
or the Sums} in whitz Letters on black Ground; ot
ufing fuch Plates; or knowingly having fuch in
Cuftedy; or wilfully uttering fuch Notes, &c. Im-
prifonment, 2.

Moking or having in Poffifion certain Paper like the
Bank aith curved Lines, &c. Felony and Tran{pore
tation for 14 Years by Star. 41 Geo. 3. ¢- 39. .

Knowingly receiving or baving in Poffe(f e fion forged Bank
Notes, &ec. without lawful Lxcufe, Felony and
Tranfportation for 14 Years. #.

Engraving Plate, &c. like Bank Note, or sfing, or
knowingly baving fuch in Poffeffon, without written
Authority, or strering, &c. Felony and Tranfporta-
tion for g Years, ib.

What a rafing of an Indorfement on a Bank Bill.  §11.

‘What a fuibicient Refemblance to a Bank Note, &c. to
be [aid to purpert to be fuch. ik

Y. Securities of South-Sea Company. - §12.
Forgery

'y

Forgery,
(OF what.)

Forgery of Cormmon Seal, Bondsy, &C.5 offering to difpofe
_of or put away the fame knowingly, &e¢.; demand-
ing Money theresn, &c. with Intent to defraud the
Cowmpany or any other; Felony without Clergy by
Stat, ¢ Ann, ¢, 21, and 6 Geo. 1. ¢. 4. 12,

5o forging Indsrfement ov Affigmuent of {uch Bond, &ec.
by Stat, 12 Geo, 1. ¢ 32. i

So forging Resedpes ter Stuck and Dividend Warrants,
oruttering rhe fame, &¢, by Stat. 6 Geo. 1. ¢ 11, ib.

Wl Londm and Poyal Exchaage Afurance Company, and
Ghlobe Infurance Covveur, protdted by fimilar Provi-
fians, extendin: .o to Policies and Bills. §13.

iv. BafleIndia Comsany - - - § 14,

Forging Bond. Indorfement, ovr Affignment; or utters
ing or pubiihing {fuch; Felonv without Clergy by
Stat. 12 e 1. ¢ 32, fg0 2h

v. Plate Glafy Manufaltory Company. - §15.

Forging Senl, ov Deed or Writing under Seal; or de-
manding Money in purfuance thereof; Felony by
Srats. 13 Geo, 3. ¢. 28. and 33 Geo. 3. (c- 17.)
f 22,

4. Stamps. - - - - § 16.

Forgery thereof on written Inffruments on which pub-
lic Dursies are levyable made capital Felonies by the
refpective Revenu: Adls. ih.

Fraudulently ufing Stamps a fecond Time by tranfpof-
ing them or crafing, &c., Words in the flamped In-
firament 5 Felony and Cranfportation by Stat. 12
Geo. 3. ¢. 48, Q. Made capital in fome Cafes by
fubfequant Statutes. - §17.

So forging Efay Marks or Dury Stamps on Gold or
Sifuer Plate by Stats. 21 Gee. 2. ¢. 32, f. 15, and
24 Geo. 3. ft. 2. €. 53. £. 16. - - §18.

But forging other Marks required by Stat. 38 Geo. 3.
¢.$y. only Felony and Tranfportation for 7 Years. 4.

Confirultion on the Stamp AQs, - - §19.

Inditment for uttering Pieces of Paper liable to the
Reeips Duty, held well. if,

¢ Duties
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Forgery.
(OF what.)

¢ Duties of Excife” and ¢ Duties under the Manage-
ment of the Commiflioners of Excife,” are tantamount
Expreflions under Stat. 27 Geo. 3. c. 13- 1. 35. 38,
and the Penalty of forging Stamps in refpedt of Du-
ties of the latter Sort revived under the former De-
nemination. - - - §10.

Indi&ment charging the Duty to be laid ¢ for, on and
¢ in refpect of,” is good 3 though the Words of the
A& be ¢ for and upon.” .

5. Official Papers, Securities, and Documents. - §20.

1. Yorging Teflimonials of Soldiers and Mariners a capi-
tal Felony by Stat. 39 Eliz. c. 17. £ 3. #,

ii. Forging, &c. Memorials of Regifiry of Deeds and
Wills, and of Bargains and Sales in Yorkthire and
Middiefex, capital Felonies by feveral Statutes. §2:.

i, Forging Documents relating to Switors in Chancery,
capital Fclony by Stat. 12 Geo. 1. ¢- 32. . g. §22.

iv. Forging Mediterranean Paffes, capital Felony by

Stat. 4 Geo. 2. c. 18, - - §23.
v. Forging Marriage Regiflers and Licences, capital Fe-
lonies by Stat. 26 Geo. 2. ¢. 33. L. 16. §24.

vi. Forging Seamen's Letters of Attorney, &c. to receive
Wages, Prize Money, &c. Laf Wills, or cther Powers
or A’at}mntv awhatfiever for fuch Purpole; or utter-
ing or publi /bmg the fame: or ferging Certificate of
Difecharge, &c.

Or Certificate to obtain Latters of Adminifiration to
Seamen, and other Documents ts receive Wages, &c.
Felony without Clergy by various Statutes. §25.

Mufter-Books of the Navy Office Evidence. it

vii. Forging Prefines, Felony without Clergy by Stat.
32 Geo. 2. c. 14. L. 9. - - § 26.

viil. Forging Franks of Letiers, Felony and Tranfporta-
tion by Stat. 24 Geo. 3. f. 2. ¢. 37. f 0. §27.

ix. Forging, &c. of Exchequer Bille, Orders, Afign-

ments, &c. capital Felonies b)r the {everal Aéts,
§28.
%. So of Lettery Tickets, - - § 29.

ai. Re-

Forgery.
(OF what.)

xi. Receipts for Duties on Legacies, altering thereof, 2
Penalty of gocol. Forging Stamps thereof capital

Felony by Stat, 36 Geo. 3. €. 52. - § 30
xil. M:zking or fubferibing falfe Certificatee of Naval or
Military Stores, a Mifdemeanor, - §3t-
6. Private Papers, Securities, and Documents. $32.

i. Forging Deeds, Charters, Writing fealed, Court Roll,
or Wi, to molelk, defeat, charge, &c. the Eftate of
Yreehold or Inheritance of any Perfon ; or knowingly
publithing or {hewing in Evidence any fuch (except
by Attornics, &c. for Clients} 3 Mifdemeanor, and
fubje@ed to infamous Punifhment by Stat. § Eliz.
C. 14. b

Forging the like Deeds, &c. with Intent for any to
claim Elfate for Term of Years, &¢. Or

Forging any Obligation, Acquittance, Releafe, er Dif-
charge of any Debt, &c. or other Thing perional;

. or knowingly pronouncing or publithing, &c. the
fame, Mifdemeanor, &c. b

Committing any of fuch Offences a fecond Time,
(i. e. after Convi&tion by Judgment) Felony without
Clergy. i,

Conftruftion of the Stat. 5 Eliz, c. 14. - $33

To what Eftates the Stat, extends. i,

To what Writings., .

ii. Forging any Deed, Will, Teflament, Bond, Writing-
Obligatery, Bill of Exchange, Promiffory Note for the
Payment of Money, Indorfement or Affignment of fuch
Bill or Note, Aequittance or Receipt for Mency or
Goeds, with Intent to defraud aey Perfon (or by
Stat. 31 Geo. 2. ¢. 22. 1. 78. any Corporaticn}; or
uttertng or publifbing the {ame as true ; Felony with-

out Clergy, by Stat. 2 Geo. 2. €. 25. and g Geo. 2.

c. 18. - - - - T3
Extended by Stat. 7 Geo. 2. ¢, 22. and 18 Geo. 3. ¢. 18,
to Forgers, Procurers, ot Affiflers in forging of any Ae-
ceptance of any Bill of Exchange, ot the Number or
principal Sum of any accountable Receipt fir any Note,
Billy or atker Security for Payment of Money, or any
Warrant
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Forgery.
(Of what.)

Harrant or Order for Payment of Money or Delivery
of Gusde, - - - - § 34

Knowingly wezering or publifbing the fame. ib.

Quezre. Whether uitering in Eogland a Bank Note
made and payable in Scotland be within the Alts as 2
Writing-Obhigatory. - - $ 35,

‘What a Receipt for Heney. - - § 36.

Indi€tment for forging a Receipt, viz. « Received the
« Contents abeve by me,” &ec. is fuflicient, without
futring forth the Bill of [tems to which it refers. i

Receipt for Bank Nister not a Reccipt for Money or
Goods within Stat. 2 Geo. 2. ¢. 23, b

Nor 2 forged Receipt for Bank Nates with Intent fo
defraud a Corporation, within the Stat, 7 Geo. 2.
which only names Perfons. ib.

But that now aided by Stat. 18 Geo. 3. ¢. 18, b

A falfe Entry of a Sum and a Date as by the Bank on
the Debtor Side of their Cafh Book kept by a Cufto-
mer, isa Receipt for Money, &c. within the Adls. i4

But where the Words forged do not in themfelves pur-
port to be a Receipt (as a mere Name}, but are only
{o as conneéted with fome other Matter, fuch Con-
neétion muft be thewn in the Inditment. ik

A Scrip Receipt with the Blank not filled up with any
Perfon’s Name, from whom it was {uppofed to be re-
ceived, 1s not 2 Receipt for Money within the Sta-
tutes. #b.

A falfe Voucher forged in the Name of a third Perfon,
as acknowledping the Receipt of Money by fuch Per-
fon to the Forger in order to obtain Reimburfement
from another on the Credit of fuch Veoucher, is with-
in the Statutes. b,

What a Warrani or Qrder Jor Pa_-,'mmt of Money, or
Delivery of Gaods. - - §37.

It muft be by one having or claiming Authority to
command, and not merely a Requelt. .

But {ufficient if it fo purport to be, though in Truth ke
had no fuch Authority. - - §38.

And though made in a fiitious Name. 5,
5 . An

Forgery.
(OF what.)

An Order in ganeral Terms is fufficient, without fpeci-
fying the particular Goeds or Sumof Money; if in-
telligible to thofe to whom addrefled. - § 39-

As © to deliver my Work,” &e. i

So an Order for Pa;mc..t of ¢ all my Proportion of
Prize Money,” &c. 4,

The Statutes extend to Infiroments of other {jecific
Denominations, if in legal Uit [Farrants, Orders,
&c. as Bills of Exchange, &e. - - § o

Not confined to Commercial ‘franfadtions. §at.

Extends to Orders for Seamen’s Pay, &c. b

By Stat. 41 Geo. 3. c. §7. comnterfiting, &e. certain
Mouids for certain pr mrm’ Forms or Paper of a par-
ticular Defcription #fid Iy Bavkers, &e. in their
Billsy, Noter, &c. er uling the fame, &e. or pub-
fithing fuch Notes, &c. knowingly ; Mifdemeanors :
and for 2d Oflence, Tranlportaticn, - § 42

IV. How far the Validity in Lawo of the Thing

Jorged, fuppofing it were true, is effential to
Forgery, - - - - § 23.

Sufficient if it purport on the Face of it to be fuch a
true Inftrument or Writing, of which Fergery msy
be commitzed.

As the Forgery of a Protefiion in the Name of one as
2 Member of Parliument whe was not fo. i,

Of a Coaveyance of an Eftate by 2 wrong Deferip-
tion. b,

Of the Will of = living Perfon. iz

Of the Inflruments of Perfons who had ne Exiftence. 25.

What Degree of Similitude between the counterfeit and true

Iuflrument is fufficient. - - §44-
It muft have the effential Requifites of the true Initru-

ment ; but fufficient if calculated to imgpole on Per- -

fons in general. b,

How the Counterfeit muft tally with the Defeription of

the particular Inftrament allcg:d in the Indi@tment
to be forged. - - §as.

A Bill of Exchange direlled tDI Ring and aceerted
by J. Kirg caunot bie Liid as purporting o be direcied
wl King .;3“\.§: neof I Rinp. o

B
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Forgery,
{(Palidity in Law of Thing forged.)

But Indifkment for forging Will of P. P. good, thongh
the Will which began «1P. P.” &c. concluded with
the Signature of 7. P, - - §45.

But if the Inftrument, if genuine, would be illegal and
void on the Face of it, aswhere a forged Will of Lands
was only attefted by two Witnefles, being prefumed
to be freehold, (the contrary not appearing), and
therefore void by Stat. of Frauds, held no Forgery
as of a Will. b,

So where a Bill of Txchange for lefs than g1, had
not the Reguifites enjoined by Stat. 17 Geo. 3.
¢. 30. without which it was declared void. 1b.

Aliter in c-le of Forgery of a Biil of Exchange on un-
ftamped Paper. i,

Or where the Inltrument is only avoidable by collateral
Evidence denors, but good on the Face of it. 74

V. How far ufing a fittitions Name, or perfon-
ating the true Man or fiflitious Charalier
affumed at the Time, will affect the Offence.

§ 46.

Forgery may be committed in the Name of a non-exift-
ing Perfon, ib.

As of a Power of Attorney to receive Prize-Money in
the Name of a fuppofed Reprefentative of a deceafed
Seaman. ib.

So of bills of Exchange drawn or inderfed in fiftitious
Names, .

Immaterial whether any additional Credit be gained by
the Forgery; as where a Party unknown indorfed a
Bill in a different Name 2s for his own. § 47

Or where one in like Manner figned a Receipt to the
Drawee for thz Contents of a Bill, made payable to
Order, and indorfed in Blank. i,

But where the Credit is given to one perfonally, faid to be
no Forgery if he give a Security for it in a fititious
IName 2s for his own : (fed Qu. if done fraudulently ?
poft.}.  Aliter, where he thereby gains a fuperior
Credit, or induces a T'ruft which would not ether-
wife be beftowed, - - - §48.

) Or

Lorgery.

©Or 25 it feems, if he ufed fuch other Name the better
to deceive and defraud, and clude Refponfibility.

§ 48.
Giving Security in Name of another real Perfon, whom
the Party affumes to be; is Forgery. - §49.

Although the Patty’s own Name happened to be the
fame. As where one indorfed a bill payable to the
Order of another of the {ame Name; knowing that
he was not the Perfon intended. .

Or where one, havitg authoriled another to draw a
Note in his own Nanie, afterwards pafled it off as
another’s. if.

Aliter where one only affumed to be the real Indorfer,
though for the Purpofe of Fraud. is.

But perfonating others for fraudulent Purpofes punifh-
able capitally by Statute in certain Cafes. Pof.

Affuming to be the fuppofed Charaler ini whofe Name
the Forgery is committed, - - § 50

Giving 2 Banker’s Draft in a fiGtitious Name a5 for
the Party’s own, but with a falle Defcription of
Place of Abode to elude Refponfibility; Forgery. b

Q. Where the Party at the Time he gave the Note
gave his true Place of Abodé, ard had taken the
Houfe in the affumed Name a Month before : though
he aflumed it for the Purpofe of Fraud. 4.

VI. What a pablifhing or uttering. = §51.
Every Manner of exhibiting the Inftrument as a true

one, with Knowledge of its being forged.
This Offence diftinét from the At of Forgery.

VIL Affflers and Acceflaries. - § 52,
At Common Law ail are Principals in Forgery.
Aliter under the Statutes creating it Felony..

V. Indiftment and Evidence. -~  §53.

Inditment muft fet forth forged Inftrument ini #ords
and Figurer. ib,

But fetting it forth ¢ as follows” is the fame as
* acgording to the Tesor following.” #h.

31 Indi@ment
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Fuorgery,

Tudickment, fefting forth the Tener of the Note forged,
fuitained by Proof that the AtteRtation of the Wit-
nefs, 2ad the Words ¢ ML W. her Mark” fet forth,
were 2dded after the Party had figned the Note, but
on the {ame Occalion. - - $53.

And {ufficient to fet forth the Thing forged, as a Re-
ceipt, which purports to be fuch on the Face of it,
witheut festing forth the Inftrument to which it has
Relation or Reference. 44

Aliter where in icfelf it did not purport to be a Receipt;
in which Cufe it muft be fhewn how it operated as
fuch by proper Averments. 5.

A literal Variance, as writing “ Value received” for

“ Value receivd,” evidently meaning the (ame word,,

will not vitiate. - - - - § 54,
Where true Inftrament in Part altered, it may be laid
as a Forgery of the HWhole. - - §55.

Charging Forgery of a Paper Writing purperting to be

fuchan Inftrument as the Statute defcribed is:good.
§ 56.

Dot the forged Paper mult on the Face of it purport to
be as defenbed. 4

Deforibing a Bill as pusporting to be direed to J. K,
by the Name of J. R., or to R. D. &c. by the Nume
of Meflrs. D. &, bad.  #5,

Stating a Bill of Exchange z &z fignéd by HL H,, inftead
of only purpsrting to be fo figned, is bad, i the Sig-
nature appear to be forged. ik

NWhat gechnical Words neceffary in laying Forgery at

Common Law. - - - § 5.
Indiftment maft biing Odcnce within the deferiptive
7 ords of the Statute. - - § 58,

But fuperfusus Defiription does not hurt; as deferib-
ing a Bond to be a Bond and Writing-Obligatory.
ib.

find charging that one alfered a Bill of Exchange &
Jullely making, forging and adding 2 eypher, &c. is
good, though the Statute has the Words © if any
Per{on thall falfely make, forge, &c. ib.

So a Variauce iu immaterial Words of a Statute does

not hurt; as facing a Duty to be chargeable for,
' a1ty

Forgery,

e, and in refpet of Mulling the Statute impofing it
Jor and upon, &e. . . - - $58.
But alleging that Defendant forged or canfed to be
forged, &e. bad for Uncertainty. is
Inditment mult ftate Jufent 1o defrand, znd whom,
§ 59-
Offence created, with Intent to defraud 4 Perforny not
fuftained by Charge or Intent proved to defraud
Corperation : But this now remedied by Statute
18G. 3. c. 18. in certain Cafes. 5.
Indi&tment need not ftate how the Party charged was
to bz defrauded, which is Matter of Evidence. 7.
But fufficient to allege the Forgery of the Thing pro-
hibited, and that it was with Intent to defraud fuch
an one.

How the Partier to be defcribed againft whom the
Offence is committed; particularly in Cafe of Part-

nerfbip Firms, and public Bodies. - §6o.
What Proof required of Forgery in the particular
County. - - - - §61.

IX. As to the Competency of the Witneffes to the
requifite Fafis, - - - § 62.

Perfons interefled in aveiding an Inftrument not com-
petent to prove the Writing forged. - §63-
Though by coliateral Evidence difproving the Hand-
Wiiting, - - - - §64.
How far competent to prove other collateral Fadls..
§65.
As ldentity, or Non-Exiltence of the Perfon whofe
Name is alleged to be forged. s
Where the Intereft of the Party is removed by Payment
of the Security, or Settlement of the Account out-
ftanding againft him on Account of the Forgery, his
Competency to prove his Hand-Writing forged is
reftored. - - - - § 64,
So the Party is competent who never had an Intereft: as
in cafe of Forgery of 2 Will of a living Perfon, or of
Vouchers in his Name for the Purpofe of impofing on
third Perfons with whkom he had no Concern. §67.
312 Howr
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How far one who is a bare Truflee, alling in the Naue
or for the Benefit of another is a competent or
necellary Witnefs to prove the Forgery of his Hand-

Writing. - - - - § 68,

In alt Cofes a Releafs reftores the Competency of 2

Witnefls otherwile intereited. - § 69.

X. Yudgment and its Confequences. - § 70
Forgery.

T O forge, {2 metaphorical exprefion borrowed from the

occupation of the fmith), means, properly fpeaking, no,
maore than to make or form : but in our law it is always taken
in an evil fenfe; and therefore Forgery at commeon law de-
notes a falfe (a} making [which includes every akeration of or
addition to a true infirument], a making mals animo, of any
written inftrument for the purpofc of fraud and deceit.
This definition refults from all the authoritics ancient and
modern taken together. The more early writers on the
Crown Law feem to have fettered their definitions of the
nature and principle of the offence with its application to
the particular fpecies of infiruments alone to which the ex.
perience and neceflity of their own times had extended it :
thefe, which I fhall prefently advert to, were either public
inftruments or deeds.  But they all confider the offence as
confifting in the falfe and fraudvlent making or altering of
fuch and fuch infiruments. Lord Coke indeed feems to
coufine it in ftri€tnefs to an a&t done in the name of another,
but this was long ago agreed in Anne Lewis’s cafe to be too
narrow a definition. Hawkins fays, that the notion of
forgery does not feem fo much to confift in the counterfeit.
ing 2 man’s hand and feal, as in endeavouring to give an ap-
pearance of truth to a mere deceit and falfity, and either to
impofz that upon thc world as the folemn act of anotber,
which he is no way privy to, or at leaft to make a man’s
own aét appear to have been done at a time when it was not
done, and by force of fuch a falfity to give it an operation

{a} Forgery is known in the ciril law under \he Jencmination of crimen falfi,

which

Forgery.

which in truth and joftice it ought not to have. He how-
ever, like others béfore him, limits the application of the
offence to certain inftruments, though he adds wdlis to the
lift given by former writers. As experience grew, and the
true principle of the offence became more confidered and
better underlood, more modern definitions have taken a
larger {fcope. Mr. Juftice Blackitone fays, that forgery is
‘¢ the fraudulent making or alteration of a writing to the
prejudice of another’s right.” In Coogan’s cafe Buller J.
faid, it is * the making a falfe inftrument with intent to de-
¢ ceive;” as Eyre B, in Taylor’s cafe, defined it to be  a
# falle Ggnature made with intent to deceive.” In the word
deceive muft doubtlefs be intended to be included an intent
to defraud ; aud fo it was defined by Grofe J. in delivering
the opinion of the Judges in the cafe of Parkes and Brown;
viz, the falfe making a note or other inftrument with intent
to defraud. Again, Eyre B. in the cafe of Jones and Palmer
defined it to be ¢ the falfe making an inftrument, which
purperts on the face (a) of it to be good and valid for the
purpofes for which it was created, with a defign to de-
fraud,” &e. : _

The offence is punifhable as a mi{demeanor at common
law. But it has been enhanced in fuch a variety of inflances
by different flatutes, upon which it is now molt ufual to
profecute, that a compendious view of thefe, explained by
adjudged cales, and illuftrated by che principles of the com-
mon law, forms the principal fubject for confideration upon
this head of criminal jurifprudence. For this purpofe I thall
endeavour to cials them under appropriate heads ; 1aking care,
whilft brevity is confulted in this refpeét, to preferve not only
the fubftance, but in every material pare the very words, of
thefe ftatutes. I muft premife however that as the Legifla~
tare in many of thefe alts have treated the offence of falfe
perfonating others for fraudulent purpofes in the fame light
as forgery ftrictly fo called, and as the offences bear a clefe

affinity to each other, often making parts of the fame plot of

deception, [ fhll for the prefent clafs them together as they
occur; though there will be a feparate reference to the
offence of falfc perfonating in the enfuing chapter.

{4} Ths muft bz nnderfiood in scfpe@ of the ame of terms o) the infrument
et writing itfelf, ana not of auy other collacral makter, a5 a flomp.  Fide pofts

. 45.
3l3 I pro-
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Ch.XIX.82. | preceed now to confider the fubject as it falls properly

Greneral divifion : . .
.—,f;,e,);“ej“?{ unaer one ov other of thefe inquiries;

e €. With wwbat intent the a8 muft be done,
2. Whkat falfe making, infertion, alleration, or erazure,
amourts to forgery.
3- Of what things Jorgery may now be commitied.
4 How far the validity in law of the thing Serged, fuppofing
i were truey is effential to forgery. Wherdin is alfo to be
confidered what degree of fimilarity is required betaveen the
counterfeit and the true infirument.

- How far ufing a fillitious Name or perfonating the true
man or ficlitious charaller affumed at the time will affeld
the pffence.

. Whatis a pn&ff/bf.’fg or nttering.

What fball make a perfon affiffing or acceffary,

. Sotke general rules touching the manner in wwhich the
offence is to be laid in the indiflment and proved in evia
dence.

9. As to the competency of the witneffes o the fact,

10, Fudgment, and its confequences,

Lt

L==IES e S

L. With what intent the al? muff be done.

Ireent, The deceitful and fraudulent intent appears from the de-
{a;t;,eﬂég- finitions before given of this offence to be of the effence of
3 Dac Abs 2g8, it ¢ this is indeed particularly expreffed in the ftatute g Eliz.
;‘;‘10151 ?“;ﬂ €. 14. and in mofl if not all the other afts, Therefore one
x Hawk. ch. 7o. Who rafed out the word /ibris in a bond made to himfelf and
% :;"9‘9'_ Pput I marcis was adjudged not guilty of forgery; becaufe
.3:31?’ f1g. §55. there was no appearance of 2 fraudulent defign to cheat an-~
2 Bao. Abr.279. Others  But at amy rate iz is very dangerous to tamper in
I:fi;d'srmo;::; thefe matters, befides the confequence of vacating the fec urity
Rep. 181 altogether.  And it is faid that it would be forgery if it any

way appeared to bé done with a view of gaining an advan-
Piges cale, tage to the party himfelf, or of prejudicing a third perfon-
5P Wi 379, Yet it was holden no objedlion to a {pecial verdict that the
R.v. Ward, forgery was not found to have been committed for the fake
3 Ld Ray.1466. Of locre or to defraud the party.  Buc in all cafes of forgery,
otk L. 7 properly do called, it is immaterial whether any perfon be

3.

11, Whaz

altually injured or not, provided any may be prejudiced by

S P

e
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. e - . Ch. XIX. § 4
1, What falfe making, . is fufficient. Wiat a fafe

making or @lter-
The very makiog, with fuch fraudulent intent and without ing-

Iawful authority, of auy inftrument which at comimon ’}aw -_———ﬁ .
or by ftatute is the fubjedt of forgery, is of itfelf a fuflicient ., 700,
completion -of the offence even before publication, and of C'El.;iiilt);sl:a?t‘?-
confequence before any adtual injury fultained : for though pot £, 440
publication be the medinm by which the intent is ufoally f{i.:: gg;fe,n.
made manifeft, yet it may be proved as plainiy by 'other evi- B v, W'ardz
dence. And by the ftatute law the publication, with knpw- 2 Ld. Ray. 1563
ledge of the fad, is for the moft part made a fubftantive

offence. .

Forgery may even be committed by a party’s making a falle 1! Hawk. ch, 70.
deed in his own name ; as if he make a fubfeqt}cnt' deed of s . 169,
feoffment, as of a date prior to a former deed of hisown, con- Fot. 117.

veying the fame lands, thereby attempting to give.the laft an l’,:f:_"f":?'
operation which in jultice it ought not to have, in order to ;&rol;l;,iés?.
defraud his own feclfee. ;

So if a bill of exchange payable to A. or.order get into the M;ad \r.'R‘i:gungs,
hands of another perfon of the fame name with the payee, # 770 P 2%
and fuch perfon, knowing that he fs not the real payece in
whofe favour it was drawn, indorfe it for the purpofe of
fraudulently poficiling himfeif of the money, he ;is gl{i]ty of
forgery. So if one put off a pote fubfcribed with his OWIl Browg's eale
name as the note of another, it is 2 falfe uttering and publith- poft. £, 49.
ing within the ftature.

Making a fraudulent infertion, alteration, or era{ure, ;_Hawk. ch.l';c.

o H s 2.4, 5 3 nik,
in any matevial part of a true inftrument, although but in

168, 170, 1
a letrer, and even if it be afterwards executed by another Bﬁla}e,’ﬁﬁ.?, [
- : wion’'s cate,
perfon, he not knowing of the deceit; or the fraudulent poft. L5 3 Stra.”
application of a true fignature to a falle inframent for which 'llrsg-'s cl:Fecke:-
. . . s .
it was not intended, or vice verfa; arve as much forgeries, a5 ; Auder. 1co,

] . \ s ) e
if the whole infllrument had been fahwicated ff}r any fuch P;—;S'fs‘s“:‘;c:
alteration gives it a new operation. As by altering the date hgl?a,,:imnﬂ!
mBED 130,
of a bill of exchange after acceprance, whiereby the payment 4757232
was accelerated. _ B
. .- i . R
Expunging an iidorfement on a bme nbte with a certain ) W;;g’“g.
Tiquot (lemon juice) usknewn to the jury was holden a raling 1.;. Kli:,:g‘fs MS,
. . poft. L 11a
within the a&t, 8 & 9 W. 3. c. 20. §
Samuel Kinder procured a deed to be forged as from one Kinders cae,
I i 1 1 H Nattingha
J. Maore and his fon, conveying a certain eftate for life to s:m'"ﬁmﬂ:sgo,
acd Mich, Term following. M5, Juds

314 Mary
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g"f}ivé% Mary Kinder, and after the death of ane of the {uppoied
making or alser-  gTANtors he procured the forged deed to be altered by en-
ing. larging the grantee’s eftate to 3 fee ; and was indiGted and
Vipot. 1. 55, COnVicted for forging and uttering it in the ftate to which it
was {o altered ; and held well by zll the Judges; for it was
no lefs a forgery after than before fuch alteration.
;I:m;k.ch. 7o. 5o the wilful infertion of a legacy in another’s will un-
Moor, 760, FROWN to him prior to and at the time of its execution is a
Hoy, 1o1. forgery, But a bare nonfeafance or omiffion is faid not to
be fuch: as by omitting a legacy out of a will which ene is
direfted to draw for another; unlefs as fome have holden
fuch omiflion makes a material alteration in other parts of
the will : as where by the omiffion of a prior life eftate to A,

a prefent fee is pafied to B., inflead of a remainder as

was intended,
P § 5 N In all cafes the thing made muf} be falfe; for certainly a
i ;:ﬁﬁrff, prue THaN cannot be guilty of forgery merely by paffing himfelf off
infirusmest, for the perfon whofe real fignature appears, although for the

purpole of fraud, and in concert with fuch real perfon; for
Ante, 827, there is no falfe making, But this appears to be a falfe prea
tence within the (tat. 30 Geo. 2. c. 24.
Hewey's cafe,

ot _'!ohn Hevey was indi&ted for that he haying in his cuftody
MS. Grown a2 @ Dill of exchange with the name, © Jer. Connell” thereunto
:‘esf: ;ilsl-e:rﬁ fubfcribed, purporting to bear date 19th Noy. 1781, and ta
{1 Leach, 248, Dave been drawn by one Jer. Connell for Smith, Moore, and
%g-zﬂ - Co,, and dire@ed to Richard Beatty and Co. London, for
to pafs ”,gf" the payment of 3ol to one Barnard MCarty or order,
ﬁ:ﬁ;;ﬁi?‘:;ﬂ; thirty-one days after fight, the tenor of which faid bill
M!:,b and ;aez,;,, is as follows:

e olfain credie iy

the wame of amer No. 50. £.30 Bath Bark, Nov. 19th, 1581,
shere ¢ Thirty-one days after fight pay Mr. Barnard M<Carty
¥ or order £. 30 value received.
“ For Smith, Moore, and Co.
# To Rich® Beatty and Ca, Jer. Connell,
¢ London.
* No.19. Great St, Helens.”

on, &c. felonioufly did forge, &c. upon the back of the faid
bill of exchange an indorfement in the pame of the fiid
Barnard M¢Carty, and which purported to be an affignment
of the faid biil of exchange by and under the Iaandewriting

of

Tt g s
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of the Gaid B, M*Carty, viz. * Barnard M<Carty,” with in- Ch XIX.§5.

tent to defraad William Mafters and Edward Beauchamp,

ment with the like intent. [t appeared in evidence that the
prifoner came to the {hop of Beauchamp and Malters, pawn-
brokers, to buy a watch, and offered the bill in queftion with
the indorfement then written on it.  They hefitated about
taking of it; but the prifoner told them it was a good bill,
that his name was Barnard M¢Carty, and he had indorfed
it, and that Beatty and Co. by whom the bill purported to be
accepted were agents to the Bath bank. The pawnbrokers,
ftill doubting, fent their fervant to St. Heleo’s, to inquire
whether it were a good acceptance, aud he being told thatit
was by a man whom he faw there, on his return the profe
cutors let the prifoner have the watch, and gave him the
difference of the bill. It further appeared that the prifener
had procured the plate to be engraved fome time before,
containing the form of the bill in queftion, and had printed
feveral hundred copics. That he had always bee¢n known
by the name of John Hevey. That no fuch perfon as
Smith, Moore, and Co. could be found in Bath; though
there were fuch names put on the door of a houfe, but the
perfon who had been there had ran away. There were alfo
the names of Beatty and Co. on a counting-houfe door in
Great St. Helen’s, and a man of the name of Beatty had
lived there who {uid he was a clerk, but he was fince taken
pp and Jodged in prifon. It further appeared that there
was {uch a man s Barnard M¢Carty, and that the indorfe~
ment was in fa& of his hand-writing. Afhhurft ], dire@ted
the jury, thatif they thonght there was oo {uch perfon as
Barnard M<Carty, oy that the indosfement was not his hand-
writing, they malt of courfe find the prifoner guilty. But
even if they were fatisfied of thofe falls, yet if they thought
that the prifoner was not that perfon, but pafled himfclf upon
the profecutors as fuch, they fhould find him guilty, and he
would fave the cafe for the opinion of the Judges, whether
in point of law it were forgery. The jury found the pri-
foner guilty, and the fafls that there was fuch a perfon ex-
ilting as Baruard M#Carty, and that the indorfement was of
his hand-writing ; but thut the prifoner was not that perfon,
but had paflcd himfelf upon the profecutors as fuch at the
time he tendered the bill in payment. In Hilary term 1782
all

Woat o falfe
o o making ar altere-
&c. 2d Coust for uttering and publithing the faid indorfe- ing.
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all tire. Judges were of opinion that the cale did not amount
to forgery ; for there was no falfe indorfement; the jury
having found that the indorfement was truly made by a real
perion whole name it purported to be (a).

In all cafes however it is to be oblcrved that where the
forgery confilts in counterfeiting any other known inftru-
ment, it is not neceilary that the refemblance fhould be an
exalt one: if it be fo like as to be calculated to deceive
where ordinary and ufual cbfervation is given, it feems to be
fuficient. The fame rule holds in eafes of counzerferting
the feals and coining. ‘Therefore though the word pownds
and the water-mark words  Bank of England” were omitted

(2} The prifoner was afterwards at the O, B. Feb. 1782, before Serje. Adair,
Recorder, indifted with hts affuciates Richard Beatry znd Bryan M¢Carty, fur a
confpiracy to defraud, and they were alt convidted, Theinditment there charged
that the defendants fraudulently and unlawfully confpired that Richard Beatty
thould write his acceptance to a ¢ertain paper-wiiting purperting to bz 2 bill of ex-
change, &c. (the tenor of which was fee out as before} in order that fohn Hevey
might by fuch acceptance, and of the mame 8. M¢Carty heing indorfed on the back
thereaf, negotiate the faid paper-writing 2s a good bill of exchange truly drawn at
Ba:h by one Jer. Connell far Smith, Moore, and company, as partness in the bufi-
nefs of bankers under the ftile of Bath Band, as perfons well knows ro them the
Laid defendants, and thereby fraudulently to obtain from the king's fubjeéts goods
and monies. ‘That Richard Beatty, in purfuance of fuch conlpiracy aod agreement,
did fraudalently and wniawfully zorite bis accsptance to the id paper-writing to the
tenor following ; viz, Accepted zoth Nov. 81 R, B, wall knowing the firm of
Smith, Moore, and company to be fi@itious. ‘That the defendants procured the
indorfement ¢ B, M*Carty’* to be written on the fame; and that the faid John
Hevey, in putfuance of fuch fraululent confpiracy, did utter the frid paper-writing
to S. Read, as and for 2 good bill of exchange, truly drawn, &c. and aceépted by
the faid Richard Beatty as a perfon able to pay the faid fum of 304, inorder to ne.
gotinte the fame, and by meuns thereof did fraudulently obrain a gold waich, value
12 guineas, and 7/. 85 in money, Whereas in truth at the time of drawing, ac-
Cepting, and urtering the faid bil there were oo fuch perfons a5 Smith, Moore, and
company in the bufinefs of bankers at Bath, snid the fiid Richard Beatty was not
of fufficient ability to pay the faid 30/ they the defendantswell knowing the fame;
&c. whereby they defrauded the faid 5. Read of the fuid goods and mopies. ——Al}
the falts charged were fully proved, excepr that np other evidence was given either
of the {aé of writing the acceptance or of the hand-writing of Richard Bearty
thin by a witnefs wha proved that the bill, zoith rhe Gcceptance Swritien upon it, was
dhewn to Richard Beatry, who, being afkzd whether it were a good bill ? anfwered
that i Tua wery gosd. A quettion was therewgom, after conviction, referved for
the opinion of the Judpes, Whether this tvidence fupported the allegaton in the
inditment that Richard Beaity wwroze the aesptanee ¥ And in Fater t2rm 22 G. 3.
all the Judges were of opinion that it was properievidence to be left to the jury, on
wrich they might found their verdict that Ceatty wrote the acceptancs, MS.
Goud anc Buiter Js and 18, Jud,

1

)

Forgery.

in the body of 4 forged bank note, the paper of which was
al{o thicker than ordinary, yet as it refembled a trae note in
other refpeéls, it was holden to be fufficient. The further
confideration of this quellion will be refumed in another
place.

1L Of what Infiruments, *Sc. Forgery may be
committed.
2, By flatute,

t. To what inftruments the crime of forgery was applied
at commeon law feems ro have been very indiftintly marked.
It was never doubted but that it extended to the faifification
of records, and other inftruments of a public nature ; as a
parifh regifter, a privy {eal, a licence from the Barons of the
Ixchequer to compound a debt, a certificate of holy orders,
a prote&tion from 2 member of patliament, or the like. It
is equally clear that it extended to private deeds or inftrua
ments under feal ; and as Hawkins and other writers think
to wills alfo, by a parity of reafoning; though he admits
that he does pot find the point any where dire@ly holden,
And itis no matter of {urprize to find fo able a writer tread-
ing with fo much caution in a path, now indeed too well
beaten, but which previous to the time of the Revolution,
when paper fecurities became much more common, had been
but litrle explored. The few occafions which occurred in
early times of transferring property by written inflruments
from one to the other were for the moft part under feal, It
was the moft eafy and pralticable method when few perfons
among the laity could write, and therefore it was natural
enough for the firft writers on this fubjet to adapt the lan-
guage of their definition to the common experience of the
times. But fuch a diflinftion never appears to have been
{olemnly adopted 5 and the fubje@ having fince undergone
much deeper and more frequent confideration, the modern
definitions which have been before given are better adapted to
the nature and principle of the offence, and to the preven.

1. At common law.

tion of its pernicious confequences to fociety, The laft.
mentioned writer ftopped fhort even of the experience of his
own and former times, when he proceeds to fay thatit feemsta
‘have been generally laid down as a ruie that the counterfeit-
ing of writings of an Inferior nature (to deeds and wills) is

' not
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not properiy forgery: but it appears that he was not fatisfied
with the suthorities to which he refers in this refpedt, nor
with the principal reafon on which they were founded,
namely, that fuch writings were of a private nature; a rea-
fon which, 2s he jultly obferves, would apply as weil to
deeds. And not being able to fatsfy him{elf upon the
fubjedt, he fuggefts a ditindlion to be made between
the counterfeiting of fuch writings (i. e. under feal, and
public documents} s is allowed to be forgery properly fo
called, and the counterieiting of other infexior writings; that
the former is in itfcif criminal, whether any third perfon be
aflually injured thereby or not: but that the later is no
crime unlefs fome one receive a prejudice by it.  But how-
ever plaufible this may be, it is by no means a folution of the
difficulty. It is a mere conjeéiure which leaves the crime
of forgery as indiftint in principle as before; and tends to
confound it with the general clafs of cheats, the diftin&ion
between which was well fettled in Ward's cafe. It was
there thewn to be immaterial to the offence of forgery, pro-
perly fo called, whether any perfon were prejudiced or not,
provided any might have been prejudiced.  But that to
conftitute @ cheat properly fo called, there muft be a preju-
dice received, both at common law and under the ftatutes of
53 H. 8. c. 1. and 30 Geo. 2. ¢. 24.  But further, it does
not appear upen full confideration of the books to which
Hawkins refers that it is any where adjudged, or is even ge-
nerally laid down, that the counterfeiting of writings of any
fort, whereby any perfon may reccive a prejadice, if done
lucri caufd ot mals animo, is not punithable as forgery. The
authorities referred to by him are all cafes of altions for
flander; many of them contradiftory, and fome fince exprelsly
denied to be law; all of them prior to Ward’s cafe, where
the general refult of the authorities on this {ubjed was
plainly fhewn to be againft fuch z conclufiom But even
with refpett to thofe books which frem ar firlt fight moft
firongly to warrant the notion that writings of an inferior
nature, fuch as leteers, are not the fubj=&s of forgery at com-
mon law, if fairly confidered and compared, they amount to
no more than this, that the imputation of counterfenng
letters or writings frivoleus, or of no mioment, or from awhence
no damoge could enfue, or of uncertain figrnification, is not ac-
tionable. In none of thefe inltances to be fure would: the

crime

Forgery.

crime amount to forgery; but it is plain that the objeltion
would be to the fub@tance, and not to the form of the
writing ; for the fraud and intention to deceive conftirute
the chief ingredients of this offence.  And the very qualifi-
cations iftroduced afford fome prefumption againfi the ge-
nerality of the rule fuppofed to be deducible from thafe au-
thoritics. But the following cafe has now fettled the rule,
that the counterfciting of any writing with a fraudulent in-
tent, whereby another may be prejudiced, is forgery at com-
mon law.

An information was filed by the Attorney-General charg-
ing thatthe defendant Ward beiag bound to deliver 315 tons
and a quarter of allum of the value of 10001, to the Duke
of Buckingham at a certain day then pait, he the defendant
wickedly contriving and intending the faid Duke of the faid
allum to deceive and defrand, and with a wicked and fraudu-
Jent intent to avoid the delivery of the faid allum on, &e. at,
&c. with force and arms upen the back of a certain eertifi-
eate in writing figned by one A, N, falfely forged and coun-
terfeited and caufed to be forged and counterfeited a certain
writing in the words and figures following :

Tons. C.3 my. John Ward. T do hereby or-
G6o 5 0 der you to charge the quantity of
%i_ 5 Y660 tons and 1 quarter of allum

6 :10 tomyaccount, part of the quanti.
ty here mentioned in this certificate ; and out of the money
arifing by the fale of the allum in your hand pay to Mr. W.

Ward and yourfelf 10l for every ton according to agree-

¢ Schedule
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ment; and for your {o doing this fhail be your difcharge.

Buckingham. April 3oth, 1706.” To the evil example, &c.
to the great damage of the faid Duke and againft the peace,
&c. A fecond count charged him with pubfithing the fame
forged writing knowing it to be forged, &c.

After conviftion it was moved in arrelt of judgment

that the inftrament fet forth’ was not the fubjeét of forgery

at common law; but at moft the offence was only punifh-
able as a cheat, and not in this form; being merely 2
thing of a private nature, and in effe€t nothing more
than a letter: and if the counterfeiting of a letter had been
punifhable as a forgery at common law, then the making
of the Rtat. 33 H. 8. ¢. 1. to punifh thofe who got the money

' L or
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Ch.X!X.§7. or goods of others under colour of falfe tokens or counters
ﬂ{zi::ﬂ:;ﬁ‘ feit letters was nugatory. That it no where appeared that
the Duke had been prejudiced by this; which, if he had, it
might have been indickable as a cheat, but not as for forgery
at common law. Dut all the Court held that this was in-
dictable a5 a forgery at common law. That none of the
books confine the offence to the particular kinds mentioned
in 3 Inft. 16g. and that as forging a writing not fealed came
within all the mifchief of forging a deed, the maxim applied,
ubi eadem eft ratio eadem eft lex. That this was recognized
in the preamble of the ftat. 5 Eliz. . t4. which recites that
the forging of writings as well as of deeds was punifhable by
law before that Ratute, but that offenders had been encou-

raged by the tao great mildnefs of the punithments ; and that .

Sed vide ante,

815 8 the ftat, 33 H. 8. c. 1. did not create new offences, but only
EETR o

euhanced the penalty where the fraud was executed. They
elfo referred to feveral inftances of indi@ments at common
law for forging inftruments not under feal; as a bill of
lading (a), an acquittance (5), a warrant of attorney(s), a
marriage regifler {d), a bill of exchange (¢), letters of credit
to gather money (£}, and others of a fimilar kind (g} And
they diftinguithed this offence from cheats at common law,
and upon the Rat. 33H. 8. ¢. 1. where the party received
an atual prejudice, which was not neceffary to conftitute
forgery ; it being {uflicient if the party might be prejudiced
by it.

Faweett's ezl Leander Fawcett, who was confined in the gacl of York

York Spring  ypder an attachment iffued out of the Court of B. R, for a
Aflizes 1793,

Ms, Baller J. - contempt, (but not for non-payment of money) which was
d MS. Jud.
B w0 ,;l];‘ indorfed « By rule of Court for contempt, Dawfon ex parie

committed to gaol ¢ Fguuceit,” was tried before Builer J. at York on an indiét-
ander en atrach-

ment for g con-  T0€OE framed as for a mifdemeanor at commen law 3 which

sempe in 2 il charged in fubftance that A. Dawfon had profecuted a writ
caufe conmierfeited
(o) R. v Stocker, §Mod, 137, t Salk. 742, 37t.  The indiftment was
guathed for uncertainty in the form : bt the ofizaze was hot dealed to be forgeryy
(5) R.v. Ferrers, 18id. 273, Trem, Entr, 129,
¢} Farr's cofe, T Ray. 8§, (A} Dudiey’s cale, 2 5id, 71.
(¢} R.¥.Sheldon, H. 34.Car. 2, Roll. 55.
{f) Sawapge®s cafe; Stiles, 12,
(g) Pide R. v. Hales and Kinnerfly, g St. T 77. and ib. g1. R.v. Gibfon,
® Sefl. Cafl 428. and ib. 432. for forging promtiflary notes, and indo: fementa ;
and wide alfg in general 13 Vin. Abr. 460. Trem. P. C. 200, 2 Show, 20,
Obrian’scafe, 7.Mod. 378, 2 Sefl, Caf. 366. 3 Stia, 1T44a ¢
L1

-

of attachiment out of B. R. dire¢ted o the fheriT of York, Ch. :
whereby he was commanded to attach the defendant, which

writ was delivered to the fheril, and by virtue of which he
arrefled the defendant; and that the fheriff by his warvant "
committed him to the cuflody of the gaocler; by virtue of 4 ored
which writ and warraut he was conveyed and (etained in i
gaol for the caule exprefled, there to remain uniil he fhould
be thence difcharged by due courfe of law. That the de-
fendant contriving the due courfe of law to hinder and per. por €8
vert, and by falfe means, &e. to procure his difcharge and viz witackiers not
effect his efcape, &c. on the 26th of February, 13 Ge?.. 3. ;aj;ﬁ:f::””
with force and arms at, &c. did forge, &¢. a certain writing Ve order ceas in
purporting to be figned in the name of the faid A. Dawf{on, ;’Jff:’;r’::;_
&ec. and to contain his autherity to the fheriff for the de- row 0 the flovifl
fendant’s difcharge, &c. as follows: ¢ To the high ﬂ1criﬁ"{:£;i£ i
“ of the county of York, his deputy, &c. and gaoler.—As f’{f“:':‘?‘f'ff as a
“ to any writ, attachment, or any othcr procefs or caufe frae
* whatfoever at the {uit inflance or promoticn of me A.
“ Dawion, by reafon whercof Leander Fawcett is now de-
¢ tained 2 prifoner in your cuftody, you may forthwith dif~
¢ charge and fet at liberty him the faid L. F. unlefs detained
¢ at the {uit of fome other perfon; and for fo doing this
¢ fhall be your warrant and indemnity, (Dated) 26th Feb.
¢ 1793. (Signed) A. Dawfon,” and witnéficd by one
R. W. That the defendant further contriving to complete
his evil purpofe, unlawfully wickedly and falfcly did forge,
&c. a certain other writing purporting to be an aflidavit
fubferibed and fworn by one R. W. ({the witnefs to the
above order) before one J. P. one of the commiffioners ap-
peinted for taking afidavits in B. R. &c. of the following
tenor, (fetting forth an affidavit of the execution of the
before-mentioned order}: whereas in truth and fact the pa-
per-writing in the faid fuppofed afidavit mentioned was not
the hand-writing of the faid A. 2. nor by him fubfcribed,
nor the words © R. W.” fublcribed as witnzffed thereto, nor
the name R. W, &c. fubfcribed to the {aid fuppofed afida-
vit, the hand-writing of the fuid R. W. And then it pro-
ceeded to charge that the defendant produced and thewed
the faid feveral falfe forged and counterfeited writings to the
then deputy fheriff of the {aid county, and that the defend-
ant by colour and pretence of the forged order and affidavis

11 fallely
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falfely knowingly and deceitfully obtained his difcharse
from imprifonment, and thereby effected his liberation out
of the gaol, &ec. in contempt, &c. There was another
tount in fubRance the fame, for publifhing the faid ordef
knowingly, &c. and thereby obtaining his difcharge.

The defendant was convi€led, and the following queftions
were referved for the opinion of the Judges; 1. Whether
the order werz a matter of {uch a public hature that the
counterfeiting of it would be a forgery ar common law.
2. Whether, as the attachment was not for non-payment of
tnoney, the order, if gencine, would not have been a mere
nullity, and the fheriff not authorifed to difcharge the pri-
foner under it. 3, Whether vpon this indi¢tment the pria
foner could be convited of an offence withint the flat:
s Eliz. c. 14. £ 4. 4. Whether if he could be To convilled,
the punifhment preferibed by that {ection of the ftatute is {o
far fpecific that it muft neceflarily be difefted by the fen-
tence. Upon the conference in Eafter term 14993, the cafes
of Ward and Dickens were cited. Lord Kenyon C. J. and
Eyre C: J. faid that there was da injury fo a third perfony
and that it was an interruption to public juftice 3 but the
latter thought it was not a forgery, but a cheat. The mat-
ter was adjourned to Trinity term, when Eyre C. J. was
{till not fatisfied as to the forgery; though he thought the
indi€tment good as for a cheat. But ali the Judges cou-
curred in holding that the offenge was indiftable as for =
mifdemeanor at common law ; and a great rhajority (a) alfe
thought it was forgery at common law,

In the fubfequent cafe of Miczh Gibbs an objection of 2
fimilar kind was ftarted upon the ablolute nullity of the
writing () alleged to be counterfeited, {uppofing it to have
been genuine : but no opinion was given on that point; 23
taking it to be a forgery, the fcffions where the indiment
was found, had a0 jurifdi@ion of it.

2. By

{a) Mr. Juflice Builtr's MS. o'y mialkes s quibre 13 to' the opinion of EyreC. Ju
But it appearn from other MS5. as we!f at his owny that the Judges ail concuriced ta
{uttain the convifiion on the general grommd oaly before mentioned,

{a) The indiment there charged that the defendant being a perfon 2feffed to
certain duties granted upon income by certain commidioners ; and under pretence
of being aggrieved, having sppealed to certain other commifioners, and intending
ta deccive the commiffioners of appeal, and to jodece them fo believe that the

patticulary

Forgerp.

2. By Siatute.

The ftatutes relating to forgery may be diftributed intd
feveral clafies; as they relate,

t. To Records.

2. T the public Funds and the Stocks of public Companizs.

3. To Notes and other Securities of the Bank of England and

other public Compantes.

4. Teo Stamps.

5. To official Papers, Securities, and Documents.

6. To private. Papers, Securitiesy and Documents,

1. By ftat. 8 Hen. 6. c. 12. f: 3. ¢ If any record or par-
cel of the fame writ, Teturn, panel, procefs, or warrant of
attorney in the King’s Courts of Chancery, Exchequer, the
one bench, or the cther, ot in his Treafury, be wiilingly
t ftolen, &c. or awided by any clerk or by other perfon;
¢t becaufe whereof any judgment fhall be reverfed, fuch
ftealer, &c. or aveider, their procurators, counfeilors, and
abettors, thereof indicted and duly convidled by theirewn
< confeflion or by inqueft,” (half of whom are to be officers
of any of the fame courts, and the other half common ju-
rors) ¢ fhali be guilty of felony.” The inquiry is alfo there.
by direéied to be made by the judges of the faid courts of 1he
one bench or the other; which together with other matters
of conftrution on this fiatute, fo far as the {fame relates to
fealing as well as avoiding fuch records, has been already
mentioned in another place. This flatute does not extend
to the judges, clerks who are inferior to them being fivft

¥

-~

€

-

4

named; but they as well as clerks are by the ftat. 8 Ric. 2.

C. 4. to pay a fine to the King, and make fatisfaction to
the party ¢ for fallely entering pleas, or raiing rolls, or
¢ changing verdiéts to the difherifon of any one.” DBsfides
which it is clear that all offences of this nature, whether
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committed by means of forgery or otherwile, tending to

.paﬂiculars of his income delivered in and the dedu&liony claimed by him to be 2i-

Jowad had begn inquired Intoy examined, and appraved by one R Elfe, the clerk
o the firit named commifizners, and with a fraudulent intent to give ek to his
appeal, and to evade the daty, at the bottom of 2 paper purpoiting to be a feihzduie
of the defendant’s income, did forge, &c. the letters R, E. purparting to be the
initials of the fid clerk, and did exbibit to the cormiffioners of appeal the faic
papes, &c. againflt the peace, &c.

2k avoid
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aveid or interrupt the courle of juftice, are high mildereari=
ors at common law,

Bat further, with reference to the offence now under con-
fideration, it has becn holden that the word awsid is to be
taken in a large fenfe, and includes rafing, clipping, or any
otker kind of avoiding : and that pot only any alteration of
a record whereby the judgment is rever/ed, (by which is to
be underftood annuiled) but allo whereby it is fo made void
as to be reverfible, is within the ftatute 8 H. 6.; and that
whether made before or after judgment, or whether or not
afterwards amended by the Court.  So if A. B. be ontlawed
by the name of A, C., and afterwards the record be altered
from A.C. to A. B., this is within the ftatute, becaufe the
record as it ftood againft A. C. is thercby annulled, and the
judgment prevented which might have been given on a writ
of error for this defett : and the flatute was made in ad-
vancement of juftice and to remedy the mifchief.

In no inftance can the counterfeiting or alteration of any
judicial procefs or matter be lefs than a very high mifde-
meanor, as tending to ftop or impede the courfe of juftice,
or to incroach upon the judicial power,

2. Public Fundr, and Stocks of public Companies.

2. The ftats. 8 Geo. 1. ¢, 22. 1. 1. and 31 Geo. 2. c. 22.
f. 77. prote& from forgery all the public funds then or fince
eftablilhed by the authotity of parliament, The ftats.
31 Geo. 2. €. 22, 1. 77. and 4 Geo. 3. c. 25. . 15. extend
the {ame proteftion to the parliamentary funds or flocks of

* public companies, and the 8 Geo. 1. c. 22. efpecially in-

cludes the South-Sea Company, 2s the ftat. g Geo. 1. c. 12.
snd other 2@ls efpecially include particular orders and public
annuities.

The fiat. 8 Geo. 1. ¢.22. . 1. reciting that divers frauds
and abufes had been committed * by forging and counter-
# feiting the hands of fome of the proprietoss of the thares
« of and in the capital flock and tunds of fuch body or hodies
¢ politic or corporate as are eflablithed by aét or 3@s of
¢ parliament in that behalf, or fome of them, or by forging
¢ or counterfeiting the hands of perfons entitled to the di-
¢ vidends attending the faid fhares, or fome of them, or the
¢ hands of perfons entitled to annuities in refpe@ whereof
% the proprictors have transferable fhares in a e2pital flock

i or
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¢ or ftocks eftablifhed by at or afts of parliament in pro-
% nortion to their refpeclive annuities ; and divers frands
% and abufes have been or may be committed by perfons
s¢ falfely and deceitfully perfonating the true and real pro-
¢ prictors of the {aid fhares in flock annuities and dividends,
¢ or fome of them,” &c. for better prevention enafls,
¢¢ that if any perfon or perions whatfoever from and after
¢ the tft of March 1721 fhall forge or counterfeit, or pro-
% curc to be forged or counterfeited, or knowingly and
¢¢ wilfully act or afiift in the forging or counterfeiting any
% letter of attorney, or other authority or inftrument to
¢ transfer, aflign, fell, or convey, any fuch fhare or fhares
¢ or any part of fuch fhare or fhares of and in fuch capital
¢ ftock or ftocks as aforefaid, or any of them; or to receive
¢ any fuch annuityorannuities, dividend ordividends as afore-
¢ faid, or any of them, orany part thereof; or fhall forge or
€ counterfeit or procure to be forged, &c. or knowingly and
¢ wilfully at or affilt in the forging or counterfeiting any
¢ the name or names of any the proprietors of any fuch fhare
¢ or {hares in ftock, or of any the perfons entitled to any fuch
“ annuity or annuities, dividend or dividends as aforefaid,
% in or to any {uch pretended letter of attorney, infirument,
¢ or authority; or fhall knowingly and (4} fraudulently de-
© mand or endeavour to have any fuch fhare or fhares in
« ftock, or any part thereof, transferred, affigned, fold, or
« conveyed, or fuch annuity or annuities, dividend or divi-
% dends, or any part thereof to be received by virtue of any
¢ fuch counterfeit or forged letter of atrorney, authority or
% inftrament; or fhall falfely and deceitfully perfonate any
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¢ true and real proprictors of the faid thares in ftock annui=

¢ ties and dividends, or any of them, or any part thereof,
« and thereby transierring or endeavouring to transfer the
& frock, or receiving or endeaveuring to receive the money
¢ of fach true and lawful proprietor, as if fuch offender
¢ were the true and lawful owner thereof; in all or any
¢ foch cafe all and every fuch perfon and perfons (being
*¢ thereof law fully convitted) fhall be adjudged guilty of fe.
¢ lony without bénefit of clergy.”

The fat. 31 Geo. 2. ¢, 22. - 77- reciting doubts whether
the abovementioned aét extended to the like forgery and
offences in reiation to fuch capital ftocks and funds as had
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been eltablithed by authority of Pailiament fince the pafling
of that at, or that might be thereafter eft:blifhied, reenacls
and extends in terins all the provifioas of the former act to
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tine capiial ftock or funds of any body or sodies politic or
corporate eftablithed, or which fuil be efubiifbed, by any
act or afls cf Parliament,” &e.

The frat. 4 Geo. 3. ¢ 25. 1. 15. which continued the

" corporation of the Bank, extends the {ame provilions to any

capital ftock or flocks of any bady or badies politic or corporale
which now are or bereafier fiall be eftablithed by any act
or afts of Patliament,”” &cc.

By lat. 33 Geo. 3. c. 3o, reciting that ¢ the laws then
in being had been found infufficient to prevent forgeries
and frauds in the transferring &ocks, anuuities, and other
public funds, transferable at the Bank of England ; and
that for the better preventing {uch forgerics and frauds. in
future, it was neceffary that further provifion fhould be
made, as well to prevent frauds pratifed by perfons taking
apon themf{clves to make transfers in the books of the go-
vernor and company of the Dank of Eagland, of ftock or
anouities, or other funds, trapsferable as aferefaid,
whereof fuch perfons were not the true owners and propri-
ctors, as to prevent forgerics of fuch transfers in the names
of the true owners or proprictors. And that ic was allo
neceflary, the better to prevent fuch fergeries and frauds,
that the public accounts between the governor and com-
pany of the Bank of England and the feveral owners an
proprietors ef ftock, annuities, and other funds, transle-
rable at the Bauk of England, {hould be fecured from fal-
fification by means of falfe entries therein, or of the
alteration of any of the words or figures thereof, or by any
other ways or means whatfoever :” enalls, ¢ That from
and after the 1oth of May 1793, if any perfon or perfons
thall wilfully make, or aflit in making, any transfer of
any intereft, part, or fhare of or in any ftock or ftocks,
annuity or annuities or other funds, trausferable at the
Bank of England, in any of the books of the faid gover.
nor, &c. in which transfers of ftock, annuitics, or other
funds, as aforefaid, are made, in the name or names of
any perfon or perfons, net beirng_ihe Owher of OWNers, or

proprictor or proprictors of fuch ftock, annuities, or otHer
.%¢ funds,
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funds, transferable as aforefzid; with intent to defraud
the faid_goveruor, &c or any other body pelitic or cor-
porate, or any peifon or perfons whatfoever, fuch: perfon
or parions fo making, or alfilling u making, (uch transfer
a3 aforefaid, thall be deemed guilty of folony, without
benefie of clergy.”

By { 2. ¢ If any perfon or perfons whatfvever fhali from
and after the 10th of May 1793, falfely make, forge, or
counterfeir, or caule or procute to be falizly made, forged,
or counterfeited, or fhall willingly 2@ or afilt in the
fal{ely making, forgiug, or counterfeiting of any transfer
of any intereft, part, or fhare of or in any flock or ftocks,
anuuity or anuaitics, or cther funds, transferable, or
which by any act or a&s of parfiament fhall hereafter be
made transferable, at the Bank of England, or of orin
the cepital {tock beienging, or which hereafter thall or
may belong to the faid gevernor, &c. calied bank ftock;
or {hall utter or publifh as true any {uch fulfe, forged, or
counterfeited transfer as aferefaid, koowing the fame to
be falfe, forged, or counterieited ; with intent to defraud
the [4id gavernor, &c. or any other bedy pelitic or corpo-
rate, or any perfon or perfons whatfoever; oll and every
perfon or perfons whativever fo offending thall be deemed
guilty of felony without henefit of clergy.”

By f.3. * If any perion or perfons from and after the

fuid 1oth of Mlay 17973, Mall wilfully make. or afhft in |

making, any faife entry, or (hull wiltully alter, or aifift in
altering, any word or figure in any entry in the books of

¢ acdount kept by the {uid governor, &e. wherein the {eve-

ral accounts.of the ownurs or proprictors of flock, annui-
ties, or other funds, transfer.ble at the Bank of Lnzland,
are entercd avd kepty or ihuldi in any matner wiltully
f2i0fy the accounts of fuch vwners and proprieters in the
books of the faid sovarnor and company, wherein fuch
accounts are entered and kepr, with intent to defraud the
faid governor, &c. or any other body politic or corporate,
or any petfon or perfons whatfoever 5 every fich perfon
ot perfons fo offending fhall be deemed guiliy of fclony
without benefit of clergy.”
Sedt. 4. reciting that > whereas in order to cover and
conceal forgeries and frands in transfers, dividend war-
3K3 ¢ rants
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rants have been fometimes made out for different {fums
than the fums really due;” enalts, ¢ that if any clerk,
officzr, or fervant of, or other perfon or perfons employed
or intrufted by the faid governor and company thall, from
and after the faid roth of May 1793, knowingly or wil-
lingly make out or deliver, or caufe or procure to be made
out or delivered, or willingly a& or aflift in the making
out cr delivering, of any dividend warrant for 2 greater or
leis amount than the per{on or perfons on whofe behalfs
or pretended behalf, fuch dividend warrants fhail be made
out, is or are entitled to; with intent to defraud the faid
governor, &c. or any other body politic or corporate, or
any perfon or perfons whatfoevers all and every fuch
perfon or perfons {o offending, and being conviCted of fuch
offence or offences as aforefaid fhall be tranfported for
feven years.”

The ftat. 37 Geo. 3. €. 122. reciting that © Whereas by
the {everal fRatutes creating and authorizing the transfer of
the public ftocks, &c. transferable at the Bank of England,
it is provided, that all afignments, or transfers thereof,
fhall be entered and regiftered in books to be kept by the
accountant. general of the Bank, which entries fhall be fign-
ed by the parties making fuch aflignments or transfers, or
if fuch parties be abfent, by their refpe&ive attorney or at-
tornies thereunto lawfullyauthorized in writing under their
hands and feals, #o ¢ artefled by twa or more credible wit-
neffes ; and the fame regulation is prefcribed and obferved
with refped} to the atteitation of letters of attorney for the
transfer of any part of bank ftock :” and further reciting

that by the flat. 9 Ann. (c. 21.) and other a@s, and by the
charter of the (South-Sea) company the like regulations pre-
vail in transfers of South-Sea fock; and alfo of Eaft-India
ftock by the regulations of that company; * and that it is
¢ expedient that provifien fhould be made for the prevention
¢ of all frauds and impofitions upon the faid refpeétive
#¢ governors and companies and the faid united company,
¢ refpebting the transfer of, or the receipt of dividends
< upon, any of the public funds or annuities, transferable
¢ at the Bank of England, or of bank ftock, or of the capital
¢ ftock of the faid South-Sea cumpany, or of the faid united
‘¢ company, or any other ftocks or funds arifing thereont, or

4 transfer~

B R

o s e o i e e
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s transferable, or which fhall hereafter be made transfe.
¢ rable, at the South-Sea houfe or Eaft-India houfe refpec-
% tively :” enas, * That if any perfon or perfons whatever
¢ fhall from and after the 1ft of Augnft 1797, falfely make,
* forge, or counterfeit, or caufe or procure to be falfely
¢ made, forged, or caunterfeited, or fhall w:llmg'ly alt or
« affift in the falfely making, forging, or counterfeiting the
¢ name or names, hand-writing or hands-writing. of any
% perfon or perfons as, or purporting to be, the witnefs or
* witnefles atrefting the execution of any letter of attorney,
* or other authority or inftrument, to transfer, alfign, feil, or
“ convey any intereft, part, or {hare, of or in any ﬁock. or
% flocks, annuity or annuities, or other funds, or the divi-
¢ dends thereof, transferable, or which, by any alt or alls
% of parliament, fhall hercafter be made transferable at—_the
« Bank of England, or of or in the capital ftock belonging,
& or which hereafter fhall or may beloug, to the governor, &c¢.
¢ of the Bank of England, ealled bank {tock, or to the gover-
¢ nor, &c. (of the South-Sea company), or under thelr card
€ or management, or of or in the capital ftock bclongmg.', or
% which hereafter fhall or may belong, to the faid united
¢ company, &c. trading to the Eaft-Indies, commonly
% called Eaft-India flock, ot of any lester of attorney, or
« other authority or inftrument, to receive any dividend oF
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¢ dividends on any of the faid ftocks, annuities, or other -

s funds; or fhall utter or publifh, as true, any fuch letter
¢ of attorney, or other authority or inftrument, eantainipg
& {uch falfe, forged, or connterfeited name or names, han.d-a
& writing o hands-writing, of fuch attefting witnefs or wit-
& pefles aa aforefaid, knowing fuch name or names, hand-
« writing or hands-writing, to be falfe, forged, or counters
« feited; sll and ewery perfon or perfons whatever fo
% offending, and being convifted of any fuch offence or
« offences as aforefdid, fhalt be adjudged guilty of felony,
¢ and thall be tranfported for feven years; or finall be ads

« judged to fuffer fuch leffer punilbment 28 the Court,

« before whom fuch offender ov offcnders (hall be tried,
¢ {hall think Bt to award.” This iz made a public act.

The ftats. 35 Geo. 3. ¢. 66. and 37 Geo. 3+ . 46. for

makiag certain annnities created by the parliament of Ircland
tranaferable, and the dividends thereon payabls at the Bask
3K4 of



87z

Ch.X1X.§ o
By flatute,
g"puﬁﬁﬁﬁwh.

33 Geo. 7. ¢ 66.
and 37 Geo. 4.
C. &b,
Repulations for
trangferring the
Faynunt sf certain
enuwtiel and di=
widends from
Freland to the

Bank of Bagland,

F{.rgiﬂg r;t!?f!:
f;r Jubferiptions
ta foars ar delen—
turss under the
refpeflive o,
vither gtk or

Ruibont rames 0f 3

Jubferibers s or
a:’!eriﬂgjw.'i H
death.

{{a) The Rat.

B Ger 2. €. 224
has the words
Snepingty ond
‘Wffaﬁ)‘.)

Forgery,

of England, &c. enad, (f. 2.) « That it fhall and may be
¢ lawful for the governor, &c. of the Bank of England ta
 authorize and direft their acceuntant-general for the time
“ being to keep books wherein all aflignments or transfers
*f.of the faid (i..e, therein before mentioned) annuities and
#¢ principal {fums or ftock fhalt be entered and regiftered in
¢ {uch manner as the faid governor, &c. thall direct ; which
“ entry thall be figned by the parties making fuch aflign-
“ ments or transfers, or if fuch parties be ablent, by theie
* refpellive attorney or attornics thereunto lawfylly autho-
¢¢ rized in writing under his her or their hand and feal, or
¢ hands and feals, to be attefled by two or mare credible
« winelles ; and that the feveral perfons to whom fuch
transfers fsall be made thall refpectively underwrite their
acceptance thereof by themfelves or by their refpeétive
¢ attorney or attornics theyeunto lawfully authorized in
¢ manner aforefuid ; and that no other method of afliguing
or transferring the faid anouities and principal fum or
% flock, or any part thercof, or any intereft therein, (hall be
¥ good or availzble in law. Provided that no flamp dutics
¢ whatfoever. fhall be charged on any of the faid transfers,
“ nor on any receipt for any payment in refped of the faid
* annuities, or the faid principal fums, or ftock, or the in-
¢ rerelt thereof,” &e.

By . 3. reciting that « whereas for the prevention of
forgeries and frauds in refpect of the receipts, payments,
and transfers made or given in purfuance of this 28, it is
“ neceflary that the like provifious thouid be enaled as by

§

L4

-~

£

-

i the laws now in being are already in force refpedting
ftocks, annuitics, and other public funds transferable at
¢ the Bank of England, be it enacted that from and after
< the paffing of this ack, if any perlon or perfons (hall forge
£ or counterfcit, or caufe or precure to be farged or coun.
i terfeited, or (a) wilfuily 2t or afift in the forging or
counterfeiting any receipt or receipts for the whole orany
part or parts of the faid {ubfcriptions, or contributing to-
wards the faid (loans or principal fums refpedlively,) or
any debenture or debentures purportiog to entitle any
perfon or perfons or body politic or corporate whatfoever
to any principal fum or the intereft thereon, or 2ny an-
Luity or part of any principal fum, intereft, or annuity,

“ payable

131
(14
L1

111
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¢ poyable under the faid (refpelive als of parliament of
¢¢ Ireland) either with or without the name or names of any
# perfon or perfons, or body politic or corporate being in-
# ferted therein as the fublcriber or fubferibers, or contrie
¢ butor or contributors, or payer or payers, towards the faid
(loans or principal fums refpectively) or any part or parts
“ thereof ; or thall alter any number, figure, or word there~
“ inj or utter or publifh as true any fuch falfe, forged,
¢ counterfeited, or altered receipt cr receipts, debenture or
¢ debentures, with intention to defraud the governor and
* company of the Bank of England, or any body politic or
 corporate, or any petfon er perfons whatfoever; every
fuch perion or perfons fo forging or counterfeiting, or
caufing or procuring to be ‘forged or counterfeited, or
wilfully aling or aflifting in the forging or counterfeit-
ing, or altering uttering or publithing as aforefaid, fhall
be deemed guiity of felony without benefit of clergy («}.”
Bed. 4. contzins the fame provifion as the ftat. 8 Geo. 1.
¢. 22. {. 1. before mentioned, adding the word infereff to
“ annuities or dividends” there mentioned; and f. 7, 8, 9,
& 1o, re-enalt the proviions of the ftat, 33 Geo. 3.
¢. 30. before ftated,

-

-

i

L3

"

By f. 5. ¢ 1f any perfon or perfons thall forge, counter-
feit, or aleer any dividend warrant, or warrant for payient
of any annuity, intereft or money payable in purfuance of
¢ this al (refpedlively} at the Baak of England, or any in-
¢ dorfement thereon; ar fhall offer or difpofe of or putaway
ary fuch forged counterfeited or altered dividend warrant,
or warrant for payment of any annuity, intereft, or mo-

[ 3.

L

{2) This is 2 common claufe, the fubflance of which is to be found in other
afts for raifing new loans, #id a1 Goo. 3. (U, K.} ¢, 3. (. 24, The lat of
thefe #fls in priot is the 42 Geo, 3. ¢. 3. [ 26, whereby ¢ if any perfon or per-
#¢ fons fhail forge or counterfeit, pr caule or procwre to be forged, &c. or iha)l
willingly aét or affidt in the forging, dec. any certificate or cestificares, receiptor
teégipts, giredted 16 be made out by this a&, or any affignment thereof orin-
docfement therean, or fhall alter any number, figure, or wurd, in any fuch cer-
tificate or receipt, or in any aflignment thersof, or indorfement thereon; or
utizr ar pubiih as troe dny fuch talle, forged, counterfeited, or aliered cerbifi-
caig or certificates, receipt or receipts, or allig or aifig ts ther.ofy ot
indorfement or indorfements theseon ; with inteat ro defraud his Majeity, or
the governor ans company of the Bank of England, or any body politic or <or-
porate, af any rerfon or perions whatioever ;* every fuch otfender fhall on con=
veétion be aLudged guilty of felony withuut clerzy.

£
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“ ney, payable as aforefaid, or the indorfement thereon; op
* demand the money therein contained or pretended to be
“ duc thereon, or any part thereof, of the faid governor and
% company of the Bank of England, or any their officers or
“’fervants ; knowing fuch dividend warrant, &c. to be
¢ forged, counterfeited, or altered ; with intent to defraud
¢ the faid governor, &e. or their facceffors, or any other
*¢ body politic or corporate, or any perfon or perfons whatfos
§¢ ever; every perfon or perfons fo offending thall be deemed
« guilty of felony without benefit of clergy.”

The fubftance of this clasfe as a general provifion is to
be found in the ftat. 15 Geo. 2. c. 13. f. 11. after men-
tioned.

John Henry Gade was tried before Lawrence J. at the
Old Bailey, February 1796, on an indi¢tment charging that
William Harrilon was poffeffed of and entitled to 50/, intereflt
or fhare in the con{oiidated 3 per cent. annuities; and that
the prifoner whilft W. H. was {o poflefiod of and entitled o
the faid gol. &c. did falfely make forge and counterfeit &
transfer of the faid sol. intereft or fhare, with the name of
the faid W, H. thereto {ubferibed, purporting to have been
figned by the faid W, H., and to be a traasfer of the faid
5ol &c. from the faid W. H. unto one W. W, the tenor
of which is as follows; {fetting it out); with intent to de-
fraud the governor and company of the Bank of England,
contrary to the form of the ftatute, &c. Other counts
charged the intent to be to defraud W. H, and W. W,
Others charged the prifoner with publifhing the transfer,
kmowing it to be forged, with the fame intent. And others
again charged the prifoner generally with forging a certain
ransfer, to wit, a transfer of 2o ioterelt and fhare, viz. sol.
invereft and fhare of and in certain annuities transferable
at the Bank of England, commonly called ¢ confolidated
¢ 3 per cent. annuities,” without flating to whom the Rock
belonged, or reciting the ftatutes relating thereto, in frand
of the fame feveral perfons.

o fupport of the charge it was proved that the prifener
and Henry Harland being executors of John Howard wha
had by his will given sol. in the 3 per cent. confols to hia
grandlon William Harrifon. on the 1ith January 1796

transfers

Forgery.

transferred the fume inte the name of William Harrifon ;
but the transfer never was accepted by William Harrifon. That
afterwards, on the 14th of January, the prifoner brought his
own fon with him to the Bank, whom be reprefented to be
William Harrifon ; 2nd by the intervention of a broker the
ftock was agreed to be foid to William Weft ; and the pri-
foner’s fon in his prefence figned the transfer, which was
properly filled up: but as he wrote the name ** Harrifron™
with a double {{s) it was required of him to bring an affidavit
that he was the perfon defcribed in the books of the Bank by
the name of Harrifon with a fingle (s); in confequence of
which the breker did not pay over the money he had receiv-
ed from Welt for the ftock, and the transfer was not wit-
neffed ; which according to the printed form of transfers
ufed at the Bank fhould be done. Itappeared ailo on the
examination of clerks of the Bank that dividends may be re-
ceived on ftock before it is accepted ; but that there are po-
fitive orders not to transfer any ftock till it has been accepted §
which the clerks fhould fee done: but that with the ftocks
jobbers transfers are too often made without the ftock being
fislt accepted. :

It was objefted for the prifoner that as the ftat. 33 Geo. 3.
c. 28, requires * that the books fhall be kept at the Bank
¢ for the entering of all transfers, which fhall be conceived
¢ in proper words for that purpofe, and figned by the parties.
¢ making [uch transfers, and that the {everal perfons to
% whom fuch transfers fhall be made fhall underwrite their
¢ acceprance thereof, and no other method of transferring
¢ or afigning the faid annuities fhall be good or available
¢ jn law ;" that the evidence did not fuppore the indit~
ment; firft, For want of the acceptance of Harrifon of the
transfer made to him by the executors of Howard; till which

time it was contended that the transfer was incomplete, and-

Harrilon was not pofleffed of the gol. fteck. Secondly,
Becaule that till the ftock was accepted no transfer atall
could be made. 3dly, Becaufe the inftrument given in
evidence as 2 transfer in the name of William Harrifon was
not witnefled ; which being, as was contended, a part of
the words in which transfers were conceived, the inftrument
was not available in law, and therefore no transfer. And the

want of witaefling was compared to the omiffions in the bill
of
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of exchange in Moffat’s cafe, Leach, 237.(2) The jory
found the prifoner guilty, but fentence was refpited till the
Judges could be confuited on thefe cbjections : and in Eafter
term 1796 they were all over-ruled, and the offerice was
holden to be compiete,

The indi€tment in the above cafe was fupported in argu-
ment by the counfel for the profecationt on the 2d fe&. of
the ftat, 33 Geo. 3. c. 30.  And iu the June feflions follow-
ing Mr. Juftice Buller is tated to have delivered the opinion
of the Judges to this effe&t. After {tating the objettions,
which had been urged in the Exchequer-chamber, he ob-
ferved as to the two firkk that two anf{wers had been given,
5. That the ftock vefted in W. H. by the mere alk of wranf-
ferring it into his name ; and that if he had died before he
hiad accepted it, yet it would have gone to his executors as

art of his perfonal eftate. 2. That the nature of the of-
fence would not have been altered if W. H. had not had any
ftock fanding in his name ; for the transfer forged by the
prifoner was complete on the face of it, and imported that
there was fuch a defeription of ftock capable of being tranf.
ferred. Neither the forgery nor the fraud would have been
lefs compiete if Harrifon had really had no ftock. Asto
the 3d objeétion, that the Judges all thought that the entry
and Bignatures as ftated in the ididkment were a complete
transfer without the atteftation of witneflts, which was no
part of the inftrument, but only required by the Bank for
their own proteCtion ex abundanti cauteli.

3. Netee and other Securities of the Bank of England and other
public Companies.

1. Ofthe Bank of Hngland. The ft. 15 Geo. 2. c. 13. L. 11,
enadls, ¢ That if any perfon or perfons fhall forge counter-
“ feit or alter any bank note, bank bill of exchange, divie
¢ dend warrant, or any bond or obligation under the com-
* mon feal of the faid company, (i. e. Bank of England)
¢ or any indorfement thereon, or (hail offer, or difpofe of,
“ or put away any {uch forged counterfeit or altered note,
“ &ec. or the indorfcment thereon, or demand :he money
5 therein contained or pretended to be due thereos, or any
¢ part thercof of the faid company or any their ofiicers or

{s) Laft edit, 2.vol, 485. ]
¢ {ervanty,

Forgery.

*¢ fervants, knowing fuch note, &ec. ts be forged counter-

 feited or altered, with intent to defraud the faid company,
¢t or their fuceeTors, or any ather perfon or perfons what-
foever; every perfon or perfons jo offrnding, and being
thereof convidted in due form of law, fhall be deemed

guiley of felony without benefit of clergy.”

[ 13
£ 11

By feveral Ratutes paffed in the reign of King William 3.
¢ the forging or counterfeiting the common feal of the cor-
¢ poration of the governor and company of the Bank of
“ England,” is made felony without benefit of clergy;
which provifion flill remains; for the ftar. 11 Geo. 1. c. Oy
which left feveral of the offences contained in thofe acls
fimple felonies, makes no mention of the common feal, and

referves all the pains and penaltics, &c. of former acts not
thereby altered.

By 13 Geo. 3. c. 79. f. 1, ¢ If any perfon or perfons
(other than the officers, fervants, workmen, or agents for
the time being of the governor and cempany of the Back,
to be authorifed and appointed by them for that purpole,
and for the ufe of the faid governor and comp;ny only), thall
make or ufle, or caufe or procure to be made or ufed, or
knowingly »id or afitt in makiny or ufing, or [without be-
ing authorifed as aforefaid] hall knowingly have in his her

4

[13

-

+

-

111
[

£

-

L

~

proof whereof fhall lie on the perfon acculed] any frame,
mould, or inftrument, for the making of paper, with the
words Bank of England vilible in the fublance of fuch pa-
per; or thall make, or caufe or procure to be made, or know-
ingly aid or affilt in the making any paper, in the fubftance
of which the faid words Bank of England fhall be viible ; or
if any perfon (except asbefore excepted) thall by any art or
myQReryor contrivance canfe or procare the faid words Bank
“ of England to appear vifible in the fubflance of any paper
% whatfoever ; or knowingly aid or affift in caufing the faid
¢ words Bank of England to appear in the {ubfance of any
“ paper whatfoever, every fuch offender fhall, being thereof
‘¢ lawfully convicled, be adjudged a felon without bepefit of
“ clergy.”

And after reciting ([, 2.) # that perfons have taken in
# payment and otherwife received notes, inland bills, and
¢ bills

-

L3
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-
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[ 13
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or their cultody or pofleflion, without lawful excufe, fthe.
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« bilis of exchange, with certzin words and charalers fo
¢ nearly refembling the notes and bills of the {aid governor
“ and company as to appear to fuch perfons to be the notes
% or bills of the Bank of England ; to the great prejudice of
¢t public credit,” it is enadted, * that if any perfon or per-
¢ fons, without being authorifed and appointed as aforefaid,
¢ fhall engrave, cut, etch or {crape in mezzotinto, or caufe

¢ * or procure to be engraved, &c.; or fhall knowingly aid or

¢ affift in the engraving, &c. in or upon any plate of cop-
¢ per, brafs, fteel, pewter, or of any other metal or mixture
¢ of metals, or upon wood, or any other material or any
¢ plate whatioever, any promiffory note, inland bill, or bill
« of exchange, or blank promiffory note, inland bill, or bill
% of exchange, or part of a promiffory note, inland bill, or
¢ bill of exchange, containing the words Bank of England,
¢ or Bank poft bill, or any word or words exprefling thé fum
€ or amount, or any part of the fum or amount of fuch
¢« promiffory note, inland bil!, or bill of exchange, in white
$¢ Jetters or figures on a black ground; or thall ufe any fuch
« plate {o engraved, &ec. or fhall ufe any other inftrument
« for the making or printing any fuch promiffory note, in-
# land bill, or bill of exchange, or blank promiffory noté,
« inland bill, or bill of exchange, or part of a promiffory
¢ fiote, inland bill, or bill of exchange; (or {a}) if any per-
 fon or perfons {without being authorifed and appointed as
* aforefaid ) fhall knowingly have in his her or their cuftody
¢ any {uch plate or inftirument, or fhall knowingly and wil-
« fully utter of publith any {uch promiffory note, inland
% bill, or bill of exchange, blank promiffery rnote, inland
¢ bill, or bill of exchange; every fuch offender fhall, being
¢ convicted thereof, be committed to the common gaol of
« the county or place whete the offence fhall be committed
s for any fpace not exceeding fix months.” 'Witha provifo
{{. 3.} net ¢ to extend to fuck petf{ot, wha being poffefled
# of any fuch note or bill, thall only uttet the {ame by cat-
# rying the fame for payment to the ifluers, drawers, d@c-
s gaptors, ot indorfers thereof refpediively, or ufing proper
* means to compel the payment of any fuch note or bifl.”

{4) Fhe word or ivhere omitted in Runnington's edition of the Statutesy pro-
Ialily by d miffake of shé prefs,

The

Forgery.

‘The ftat. 41 Geo. 3. c. 39. reciting that * whereas the
% forgery of bank notes, bank bills of exchange, and bank
¢ poft biils had much increafed, and that to prevent it, and
% alfo to facilicate the deteCtion of it, the Bank of England
¢ had procured to be made for the future iffue of bank
¢ notes, &c. 3 new paper of a different manufacture from
¢ that formerly ufed ecither by the bank or any other;
% in which new paper inftead of the bar lines being ftraighe
and parallel to each other, as in the paper heretofore ufed,
¢ the fame are curved or waving, and the laying wire lines
¢ are alfc formed in a waved or curved thape, and the nu-
% merical account ot (um of each bank note, &c. exprefled in
¢ aword or words in Roman letters, is madeto appear vifible
& in the fubftance of the paper. And whereas it is expe-
¢ dient, for the better prevention of the forgery of bank
¢ notes, &c. that the {aid governor and company thould have
¢¢ the exclufive privilege of ufing, in the iffue of their notes
¢ and bills, the paper hereinbefore delcribed, it is enalted
¢ that if any perfon or perfons, (other than the officers,
¢ workmen, {ervants, or agents for the time being, of the
¢ faid governor, &c. to be authorifed and appointed for that
purpofe by the faid governor, &c. and for the ufe of the
¢ faid governor, &c. only) fhall make or ufe, or caufe or
¢« procure to be made or ufed, or knowingly aid or aflift in
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¢ making or ufing; or {without being authorifed or appointed

¢ ag aforefaid) fhali knowingly have in his, her, or their
¢ cuftody or poffeffion, (without lawful excufe, the proof
¢¢ whercof fhall lie upon the perfon acculed) any frame,
© mould, or inftrument, for the making of paper, with
¢ curved or waving har lines, or with the laying wire lines
¢ thereof in a waving or curved fhape, or with any number,
¢ {um or amount, exprefled in a word or words, in Roman
¢t letters, vifible in the fubftance of {uch paper; or thall ma-
s nufafture, make, ufe, vend, expole to fale, publiith or dif-

¢ pofe of, or canle or procure to be manufactured, &c. or -

¢ aid or 2fft in the manufa@uring, 8c.; or (without being
¢ authorifed or appointed as aforefaid) fhall knowingly have
<¢ in his, her, or their cuftody or pofleffion any paper what-
% foever, with curved or wavieg bar lines, 3te. (as before;)
# or if apy perfon or perfons (except as before excepted)

19 ¢ fhall,
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¢ fhall, by any art, myflery, or contrivance, caufe or procure
* the numerical fam or amount of any bank note, bank bii
¢ of exchange, or bank polt bill, blank bank note, blank
bartk bill of exchange, or blank bank poft bill, in a word
* or words to appear vifible in the fubftance of the paper
¢ whereon the fame thall be written or printed; or fhall
knowingly aid or aflift in cauling the numerical fum or
amount of any bank note, &c¢. in a word or wordsin Ro-
man letters to appear vilible in the fubftance of the paper
whereon the fame thall be written or printed 5 every per-
fon or perfons fo offending in any of the cafes aforefaid,
% and being convicted thereof according to law, fhall be
¢ adjudged a felon and fhall be tranfported for the term of
5 14 years,”
By {. 2. ¢ the a&k {hall not extend to refltrain or render
illegal the negociation, circulation, or re-iffuing of any bill
or bills of exchange, promiifery note, or promifiory notes,
which have already lawfully been iffued, negociated, or
circulated, or which fhall or may be now lawfully re-
¢¢ iffued, negociated, or circulated, before the 1t of No-
¢ vember 1801, notwithftanding the fame fhall be written
¢ or printed upon paper, which by this at is prohibited from
¢ being manufaltured, made, ufed, vended, expofed to fale,
publithed or difpofed of, except by the governor and com-
' pany of the Bank of England 3 nor (by {. 3.} to extend to
reftrain any perfon or perfons from iffuing or negociating
any bill or bills of exchange, promiffory note, ot promiffory
notes, having the {fum or amount thereof exprefled in
guineas or in a numerical figure or figures denominating
the fum or amount thereof in pounds fterling, appearing
vifible in the fubftance of the paper upon which the fame
fhall be written or printed. Nor (byf. 4.) to reftrain or
prevent any perfon or perfons from making, ufing, vend-
ing, expofing to {ale, publithing, or difpofing of any papet
having waving or curved lines, or any other devices in the
nature of water-marks, vifible in the fubftance of the
paper, not being bar lines, or laying wire lines; provided
the fame are not contrived in fuch manner as to form the
ground-work or texture of the paper, or to imitate or re-
femble the waving or curved laying wire lines, or bar
: ¢ lines
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¢ Jines of the faid new paper of the governor and company
¢ of the Bank of England, or to imitate or refemble the
¢ water-marks ufed by the faid governor, &c. in the bank
* notes, &c. iffued by the faid governor, &c.”

Sek, 5. ena@ks, ¢ That if any perfon or perfons fhall from
# and after the pafling of this act purchafeor receive fromany
& other perfon or perfons any forged or counterfeited bank
€t note, bank bill of exchange, bank poft bill, or blank bank
« note, blank bank bill of exchange, or blank bank poft bill,
« knowing the fame to be forged or counterfeited ; or fhall
¢ knowingly or wittingly have in his, her or their pofieflion
% or cuftody, or in his, her or their dwelling-koufe, out-
* houfe, lodgings, or apartments, any forged or counter-
¢t feited bank note, &c. knowing the fame to be forged or
¢ counterfeited, (without lawful excufe, the proof whereof
¢ fhall lic upon the perfon accufed) every perfon or perfons
¢ {o offending and being thereof convitted according to
¢ law, thall be adjudged a felon and fhall be tranfported for
¢ the term of 14 years.” :

Seét. 6. reciting * That whereas the laws now in force
¢ do not inflick a {ufficient punithment upon offenders con-
¢ cerncd in engraving plates and printing blank forms for
¢ bank notes, bank bills of exchange, and bank poft bills,
¢ for the purpofe of being made ufe of in perpetrating the
« crime of forgery; enalls, that if any perfon or perfons
# from and after the pafling of this alt fhall engrave, cut,
¢ etch, fcrape, or by any other means or device make, or
¢ fhall caufe or procure to be engraved, &c., or thall know-
* ingly aid or affift in the engraving, &¢. in or upon any
¢¢ plate of copper, brafs, ftecl, pewter, or of any other metal,
# or mixture of metals, or upon any wood, or any other
€ materials, or any plate whatfoever, any bank note, bank
«¢ bill of exchange, bank poft bill, or blank bank note, blank
¢ bank bill-of exchange, or blank bank poft bill, or part of a
% bank note, bank bill of exchange, or baok poft biil, pur-
« porting to be the note or bill of exchange, or bank poft
¢ bill, or blank bank note, orblank bank bill of exchange, or
¢¢ blank bank poft bill, or part of the note or bill of exchange
# or bank poft bill of the governor and company of the Bank
¢ of England, without an authority in writing for that pur~

3L “ pofe
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pofe from the governor, &c.; or flall ufe any fuch plate {o
engraved, cut, etched, {craped, or by any other means or
device make {a); or fhall afe any other infrument or device
for the making or printing of any fuch bauk note, &c. {as
laft before named} without {uch autherity in writing as
aforefaid ; or if any perfon or perfons fliall, after the palling
of. this act, without fuch authority as aforefaid, knowing=
Iy have in his, her or their cultody any {uch piate, inftru-
ment or device; or (hall without fuch authority as afore-
¢ faid knowingly and wilfully utter, publifh, difpofe of, or
€ put away, any fuch bank note, &c. (as lalt before named)
every perfon fo offending and being thereof convidled
« fhall be adjudged a felon wnd tranfported for feven
“ years”

The forgery of priuate documents of the bank will be
hereafter conftdered,

John Bigg wasindicted (q) for rafing out an indorfement of
gol. made on 2 bauk bill for 10cl., which inderfement was
made by the agent of the Bank as for {o much money before
paid theveon to the bearer on behalf of the company ; and a
pecial verdiét wusfound, fading that the prifoner did expunge
the words and figures following,  22d February 1714 poid
9ol.” written with red ink #pon the fuce and infide of the note,
with a certain liquor unknown, On the argument of the cafe
before all the Judpes at Serjeants’ Inn, feveral objections
were taken, 1. That Adams, who the indictment and ver-
dict ftated to have been entrufted by the bank to fign notes,
&e. for the company, was not properly authorifed under the
common feal. 2. ‘Thac the receipt on the face of the note
could not be called an indorfement. 3. That the taking it
out by a liquor could not be called a rafing. 4. That the
verdaick ought to have found the rafure to have been for the

() Theindittment was framed oa the fat. 8 & oW 5. ¢. 26, f. 36, which
enadts < that the forging or counterfefting the common fcal of the corporation of
¥4 the Gavernor and Company, or of any [ealed Bank bidl made or given out in
#0 the name of thefaid Governor, &c. for the payment of any fum of money or of
any Bank note of any fort whatfosver figned for the faid Governor, &c. of the
Panlc of Eagland, or the aftering or rafing any indor fement ob any Pank bill or
note of any fort thall by and is hereby declared aad adjudped to be feluny with-
4 pui bemfit of ciergy.”

¥

=
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fake of lucre, or to defraud the company, which it did not
do. The printed report fays, that the Judges differed in
opinion, but the majority held it to be felony. DBut the fact
was (as ftated in the MS. quoted) that ten Judges agreed
that it was fclony, one was ill, and the other place was
vacani.

An indi€ment drawn on the ftat. 15 Geo. 2.¢. 13, L 11,
charged in the 3d count that the prifoner W. Jones having
in bis cuftody a certain forged paper avsiting purporting o be
a bank note (prout) did dilpofe of and put away the fame as
and for a true bank note, with intent to defraud John Ray-
ner. The fourth count only differed from the third in ftat-
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count charged that the prifoner urtered and publithed as
true a forged paper writing purporting to be a promiffory uste
Jor payment of money. The forged note was fut forth as
follows,

s No. F. 946.” _
« I promife to pay John Wilen Efg. or bearer Ten
% Pounds.”
¢t Londen Mareh g4th 1756.”
¢ For {elf and Company”
¢ of my Bank in England.”

“ [, Ten.”
¢ Entd. Jobn Jones.”
There were a fet of counts charging the forgery to be
with intent to defraud the bank : but the jury acquitted the
prifoner on thofe; and found {pecially on the third count,
that the paper writing therein fet forcth was not a otz filled
up by any of the officers of the Bank of England, nor entered
in their books, but was forged. ‘That the prifoner knowing
the fame averred it to be a good bank note, and purt it away
as (ach to Rayner with intent to defraud him; and that
Rayner believing it to be a good bank note gave the full
value of it, and further that the Bank frequendy pay bank
notes which are filled up by their officers and cutered in their
books, though they happen not to be figned. The fiading
of1 the fourth count was the fame, only calling it as in that
count a nste inftead of a paper writing. Cn the fixth they
found that the faid paper writing, purporting to be a pro-
miffory note s in that court et forth, was not filled up, &e.
and that the prifoner knowing, &c. uttered it 25 fuch (as on
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the third count) The queflion made on the argamen?

. was, whether this paper writing purporied to be a bank note?
And the Court, without hearing counfel for the prifoner
were of opinion that it did not.  Lord Mansfield faid, that
the reprefentation of the prifoner afterwards could not vary
the purpor: of the inftrament : on the face of It, it did not
purpost to be a bank note. It was admitted by the counfe}
for the profecution that the finding did net fupport the fixth
ccunt. The prifoner was difcharged.

This cafe does not appear to have turned altogether upon
the manner of laying the offence in the indi¢tment: for the
fame objection did not apply to the Gth count which was
framed upon the ftats. 2 and 31 Geo. 2. AncbjeQlion arofe
out of the very nature of the thing itfelf forged; namely, that
it was no promiffory or other noteat all of the Bank or other-
wife. In order to conftitute forgerythere muft be fome refem-
blance to the thing fuppofed to be forged, though it need not
Ye an exack one. The forged infirument mufk 4t leaft have the
principal conftituent parts of that which ir is intended to
reprefent, which was wanting in the prefent cafe; and there-
fore she thing itfelf was no refemblance of that which it
was charged to be.  Wherefore in cafes where any difficulty
occuts in drawing the indiCtment upon the ftat. 15 Geo. 2.
for defe of fimilitude besween the forgery and the common
form of bank notes, it feems beft to frame the charge vpon
the othér more general ftatute of the 2 Geo, 2. ¢. 25. and its
auxiliary ftatutes, as was done in Eliott’s cafe, and alio in
the fixth count of Jones's cafe above referred to. It is how-
ever eflential to the charpe of forgery in every fuch cafe that
the note fhould at lealt purport to be drawn in fome other
name than that of the party himfelf charged with the crime,
which did not fo appear in this inlRance.

In zegard to the fecarities of other public companics ;

By ftats. g Ana. c.21. L 57. and 6 Geo. 1. ¢, 4. L 56.
¢ 1f any perfon {hall forge or counterfeit the common feal of
« the South-S¢a company; or fhall forge, counterfeit or
s¢ glter any bond or cbligation under their common feal, or
“ fhal} offer to dijpefe of ot pay away any fuch forged, coun-

z « terfeited
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¢ terfeited or altered bond, knowing the fame to be fuch; Ch-‘;ﬂilﬁe”-
¢ or (hall demand the money therein contained or pretended gf},;lﬁ;, fecurities
€ to be due thereon, or any part thereof, of the faid company of the Busi.

< or any of their officers, knowing fuch bond or obligation to

« be forged, counterfeited or altered ; with intent to defraud

s the faid company or their {ucceflors, oz any other perfonor

« perfons whatfoever; every fach perfon and perfons fo of-

s fending fhall be guilty of felony without benehit of clergy.”
Phe ftat. 12 Geo. 1. ¢ 32. L. 9. inflidks the {fame punifh- 12 Geo. 3. 638
ment on the « forging, or counterfeiting, or procuring to
« be forged, &c. or willingly acting or affilting in the forg-
 ing any inderfement or affignment on any bond or ebligation
« ynder the common {eal of the gavernor and company of
& metchants, &c. trading to the South-Seas, &c.”

Alfo, befides the general provifion before ftated to ?n_tc. fg
protect the ftocks of public companies, the ftat. 6 Geo, :.-&;_m' 1o A
¢ 11. {. go. reciting that the corperation, &c. trading GF;?;E:-KT.@:;.: I
to the S. S. &c. “ may iffuc out receipts under the Seeh Seare-
« hand or hands of one or more of their officers from :g:i;:;f“’"f"'d
« time to time upon or for fubfcriptions to be by the faid
s company taken for increafing their capital flock purfuant
< to 2n act of the fame {effion, and may zifo iffue out war-
< yants under the hand or hands of one er more of their
« officers for the dividend from time to time to be made to
«¢ the proprictors of the ftock in the faid company; enalls,

« that if any perfon or perfons fhall forge, counterfeit or
#¢ alter any fuch receipt oF receipts, warrant or warrants, ot
« any indorfement or writing, indorfements or writings
s thercupon ot therein, or fhall tender any fuch forged, coun-
¢ terfeited or altered regeipt ov receipts, or warrant or war=
< rants, or any {uch receipt or warrant, &¢c. with fuch ¢oun-
< terfeit indorfement or writing thescon or therein, knowing
the fame to be fo forged, counterfeited, or aitered, to the
faid company or any of their officers; or thall effer to alie-
nate or difpofe of the famé, knowing the fame to be forged,
counterfeited or altered 3 and with intent to defraud the
faid company or any other perfon or perfons, bodies poli-
tic or corporate ; every fuch perfon or perfons fo offend-
ing (being thereof lawfully conviQted) fhall be adjudged a
¢ felon, without benefit of clergy.”

3L3 Provifions

-

4

4

-

-

€
.

-
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Pravifions fimilar to thofe in the ftats. 9 Ann. c. 21. znd
6 Geo. 1. c. 4. above mentioned, are made in refpect to the
London and Royal Exchange Affurance Companies, mutatis
mutandis, only inclading further ¢ any policy or 4ill,” as
well as bond or obligation wnder the common feal of either.

In like manner the Globe Infurance Company is proteted
from forgery.

It is allo made felony without benefit of clergy if any
perfon thail ¢ forge or counterfeit, or procure to be forged,
¢ &c. or willingly alk or affilt in the forging, &c. any dond
¢ or obligatien under the common feal of (the Eaft-India
¢ Company), or any indorfement ov affignment thereon; or
¢ fhall witer or publih any fuch, kupwing the fame to be
“ forged or counterfeited, with intent to defraud any pers
* fon (a} whatfoever, being thereof lawfully convidted.”

-

-

-

By ftat. 13 Geo. 3. ¢ 38. {. 28, revived by ftat. 33 Geo.
3. (e 17} L23. « Ifany perfon or perfons fhall forge or
¢ counterfeit the feal of the governor and company of the
¢ Britith Caft Piate Glals Manufactory, or any deed or
“ quriting under thcir common feal; or fhali demard arny
¢ maney in purfuance of any fuch forged or counterfeited
€ deed or writing, either from the faid corporation or any
* members or fexvants thereof, knowing fuch writing to be
“ forged, with intent to defraud the fame corporation or
¢ any other petfon or perfons whomfoever ; every perfon fo
¢ offending, and being duly convifted, fhall be guilty of
¢ felony and fuffer a5 a felon ().

-

4. To Stamps.

Stamps denoting the payment of certain duties are re-
quired by various aéts of parliament to be affixed on a mul-
tiplicity of written or printed documents. And for the
purpofe of proteting the revenue from fraud in counterfeit-

fa} The word prrfon dees not feem an appropriate term as applied to the fubjedt
matter, namely, & cerporation. However, this feems included in the general aéts
of th: 2 Gee. 2. ¢ 25, and 31Geo. 2. ¢, 22. [, 73,

fa} The At mentiored aét, which had expired, direted the felon to be tran(-
# v America for a term not excegding feven years; but that is omitied in the
F2.lciag e,

ing
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ing, uttering, or vending the fame knowingly, the refpeflive ©b. XIX. §16.
adts(a} always contain a claufe for the moft part in the pre- gj;j;:,;;f
cile words following; though fometimes with fome verbal mmmm——ans
differences, which as far as have met my notice are marked
below. I fclefk as the one molt generally adopted in modern
times the 5th claude of the ftat. 37 Geo. 3. c. go. which im-
pofes additional duties on a great variety of infiruments
therein mentioned; and alfo becaufe the fame form is ufed
{with the additional words, mark or fia! as well as_flamp) in
the general confolidating a& of the 27 Geo. 3. ¢. 13- f. 46.
which includes ftamps impofed by that and ail former ads.
¢ If any perfon fhall counterfeit or forge, or caunfe or ??GW-SH‘-- 9%
‘ procure 1o be counterfeited or forged any ftamp (3) di- " ¥
¢ reted or allowed to be ufed by this aél, or provided
““ made or uled for the purpofe of denoting the duties by
¢ this act granted as aforefaid, or any of them, or fhall
* counterfeit or refemble the impreffion of the fame {¢),
¢ with an intent to defraud his Majefly his heirs, &c. of
“ any of the faid duties; or fhall utter, vend or fell (d)
‘¢ any vcllum, parchment, or paper, liable to any ftamp
 duty by this aét impofed, with fuch counterfeit ftamp or
* mark thereupon, knowing the {ame to be counterfeit; or
* fhall privately or fraudulently (¢) ufe any flamp direéted

v\

{#) Sce the Index 1o Runninglen’s edition of the Statutes at Jarge, title Siamps,

{2) The ftatutes 55 Geo. 3. & 25. . 29. and 39 CGeo. 3. €. 307+ £ 25, 1=
peaing old znd impefing new duties on bills of exchange, promifiory notes and
other potes, drafis and orders, and on receipts ; and the frat. 35 Geo. 3. ¢ 63.
f. 25. as to tamps vn fea aflurances, add here the words ¢ or mark 3 which alfo
ogeurs in the (ubfequert part of the recited »€. And the general confolidating
aft 29 Geo. 4. ¢, 13 § 46, mentioned in the text, including all former alls, the
30 Geo. 2. ¢, tg. [ 27, as to deeds, newfpapers, almanacks, and ficences for wine,
fititugos liquors, and ale, beer, &e.y the 51 Geo. 3. c. a1, 1. 5. a5 to game cer-
tificates, and the 94 Geo, 3. €. 14. as to indentures of clerkfhip to attarnies, &c.
aid the words ¢ feal or mard?”

(¢} The ftatyres 31 Gea. 3, c. 25- [ 2. and 35 Geo 3. c. 63. FL 27 above-
mentioned, add here the words #€ upon any vellum, parchment, or paper.™

{d) The flati. 31 Geo. 3. c.25. T 29, and 39 Geo. 3. <. Top. L 25 (which
latter extends to flamps en bills of exchange and promiffory notes for fmall fums of
money j add the words ¢ cr.expofe o fule,” and {0 does the flat. 23 Geo, 3. <. 58,
. 11. which extends to ali prior adts.

{¢) The flat. 41 Gev. 3. c. 8G, [ 16, granting additicnal flamp daties omy
eards and dice, probates of wills or letters of_ adminiitration, ceriain indentuses,
ieafesy bonds, and other deeds, and ale licences, emits the words ¢f ar Fravdslently.

31‘4 (ior
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12 Geo, 3.5 48.
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mattter, or Ming

Forgery.

¢ or allowad to be ufed by this a&t, with intent to defrand
¢ his Majefty of the faid duties(a}; then every perfon fo
# offending, and being thereof lawfully convicted, fhall be
¢ -adjudged a felon, &c. without benefit of clergy.”

‘By the ftat. 10 Ann. c. 19. f. 97. which dire&s the com-
millioners of the Cuftoms to provide certain feals or {tamps
for imported linens, and the commiffioners for managing the
duties on filks, callicoes, linens, and fiuffs, to be printed or
dyed, &e. in Great Britain, to provide certain other feals or
ftamps for marking the fame, enaéls, that ¢ if any perfon
«¢ fhall counterfeit or forge any flamp or feal to refemble
« any ftamp or feal which thall be provided or madc in pur-
« firance of this aft, or fhall counterfeit or refemble the
* impreflion of the fame upon any of the commoditics
¢ chargeable by this a&k, thereby to defraud herMajefty, &c.
¢ of any of the faid duties hereby granted; every perfon fo
# offending, being thereof conviéted in due form of law, thall
“ be adjudged a felon without beacfit of clergy : And if any
s perfon or perfons thall during the continuance of this aék fell
¢ any printed, painted, ftained, or dyed filks, callicoes, linens,
« or other ftuffs as aforefaid with a counterfeit ftamp there-
# on, knowing the fame to be counterfeited, with an intent to
¢¢ defraud her Majefty, &c. every fuch offender, theiraiders,
¢ abettors, and affiftants (being duly convilted as aforefaid)
¢ fhall for every fuch offence forfeit to her Majefty, &,
¢ 100l. and fhall be adjudged to ftand in the pilloryin fome
% public place for two hours.”

Another general provifion in regard to offences againft
the ftamp laws is in the ftat. 12 Geo. 3. c. 48, for the more
effeftual prevention of frauds in refpect of flamp duties
granted by feveral alls, which enals, ¢ That if any perfon
¢ or perfons, at any time after the firlt of Auguft 1772,
¢ {hall write or engrofs, or caufe to be written or engrofled,
4 either the -whole, or any part of any writ, mandate, bond,

{2) The fRat. 41 Geo. 3w ¢+ 36. [, 16. Talt mentioned, adds here the wordy
{22 applicable to rhe fubjedt-marter,) *¢ or thail counterfeit or forge, of caule to
4 be counterfeited or forged, any mark or name provided by the c.mmiffioners
% ynder this aCt for the wrapping or inclofing any dicey or makiog any past of,
s gr heing uffixed to foch wrapper.™

« aﬂidavit*

Forgery. 88y

« affidavit, pr other writing, matter, or thing whatfoever, in Ch XIX. §17.

[
({3
111
[11
(14
13
L1
[
o
1]
“@®
“w
“©
L L3
@
“
119
"
L1
[
L1
€

-~

L 1]
"
111

-kf

"
[ 14
&
o
(1]
%
(1]
(11
(1]
ik
£

[ 13

Iy fatur.

refpe whereof any duty is or fhall be payable by any 2l 7 2.mpr.
or ats made, or to be made, in that behalf, on the whole, —~—————
or auy part of any piece of vellum, parchment, or paper :”;;g":;';:'x .
whereon there fhall have been before written any other oy fomp dury is
writ, bond, mandate, aflidavit, or other matter, or thing, 77 W‘; i;-;xr
in refpeét whereof any duty was or fhall be payable as & whorewn soas
aforefaid, before fuch vellum, parchment, or paper fhall :::f‘g;;"yb"{;:
have been again marked or ftamped according to the faid s« fam fall be
aéts; or fhall fraudulently erafe or fcrape out, or canfe f:j’rf:fﬁ::;
to be erafed or fcraped out, the name or names of any :’;Eff;f’ Ge. and
perfon or perfons, or any fum, date, or other thing, writ- wattere &z, o
ten in fuch writ, mandate, afhdavit, bond, or other writ- :f:{f::ﬁ }T?é'g,
ing, matter or thing as aforefaid ; or frandulently cut, asy fams, with
tear, or get off, any mark or ftamp, in refpe& whereof, or :;;”:,;,::‘i::,{ -
whereby, any duties are or fhall be payable, or denoted g s or aiding

to be paid or payable as aforefaid, from any piece of vel. f:i:::;:z,y and
lum, parchment, paper, playing cards, outfide paper of ¥resfpertation.
any parcel or pack of playing cards, or any partthereof;

with intent to uwle fuch ftamp or mark for any other

writing, matter, or thing, in refpect whereof any fuch

duty is or fhall be payable, or denoted to be paid or pay-

able as aforefaid; then, fo often, and in every fuch cafe,

every perfon {o offending in any of the particulars before-

mentioned, and every perfon knowingly and wilfully aid-

ing, abetting, or aflifting any perfon or perfons to commit

any fuch offence or offences as aforefaid, thall be deemed

and conftrued to be guilty of felony; and, being thereof

convifted by due courfe of law, fhall be tranfported to

fome of his Majefty’s plantations beyond the {eas for a

term not exceeding feven years, according to the laws in

force for the tranfportation of felons: And if any {uch Braaking prifim,
perfon or perfons fo convifted or tranfported, thall volun- ::,:E:Kﬁ«,m
tarily efcape orbreak prifon, or return from tranfportation 4earé

before the expiration of the time for which he, fhe, or

they fhall be fo tranfported as aforefaid, fuch perfon or

perfons being thereof lawfully convitted, fhall fuffer death

as a felon, without benefit of clergy, and fhall be tried g

for fuch fclony in the county where he, (he, or they thall

be apprchended.”

By
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By {, 2. # If any perfon or perfons thall, after the it of
Auguft 1772, commit any of the offences aforefaid, and
¢ afterwards, being out of prifon, difcover one or more per-
“ {ons who fhall, fince that time, have commitied any of
*¢ 'the offences aforefaid, fo as fuch perfon or perfons difco-
¢ yered thall be convifted of {uch offence or offences; Le,
¢ fhe, or they, fo difcovering, fhall have and be entitled to
¢ his Majelty’s gracicns pardon for all {uch offences by bim
* or her committed at any time or times before fuch difco-
¢ yery made.”

But any fraudulent ofing of a legal ftamp, which many of
the above-mentioned offences may be deemed to be, is made
capital by fubfequent ftatutes, the 23 Geo.3. ¢. 58. . 11. and
27 Geo. 3. ¢. 13. . 46. in the terms before exprefled, which
refer toall prior ftamp alls.

With refpect to the forging and counterfeiting, or tranf-
pofing of ftamps on gold and filver plate, &c. the marks on
which have been before adverted to in treating of offences
relating to bullion, the ftat. 12 Geo. 2. ¢. 26. {, 8. firlt made
the offences punifhable by a forfeiture of 1c0l., orin default
of payment by imprifonment, But the ftat. 31 Geo. 2.
c. 32. f. 14. reciting that the punithment prefcribed by the
former ftutute had not been found fufficient to deter offen-
ders, tepeals the former provifion, 2nd emalls ([. 15.)
s« "That if any perfon whatfoever, after the sthof July 1758,
¢t fhall caft, forge, or counterfeit, or caule or procure to be
“ caft, forged, or counterfeited, any mark or Qamp ufed, or
“ to be ufed for making gold or filver plate, in purfuance
« of the f1id 2@ or of any other a&t or afkts of parliament
“ now in force, by the company of Gold{miths in London,
*¢ or by the wardens, or affayer or affayers, at York, Txeter,
*¢ Briftol, Chefter, Norwich, or Newcaftle-upon-Tyne, or
‘¢ by any maker or worker of gold or filver plate, or any or
cither of them; or fhall caft, forge, or counterfeit, or
* caufe or procure to be cafl, forged, or counterfeited, any
¢ mark, ftamp, or impreflion, in imitaticn of, or to refemble
any mark, ftamp, or impreflicn, made or to be made with
* any mark ot {tamp, ufed or to be uled as afurelaid, by the
¢ faid company of Goldfmiths in London, ot hy the faid

6 ¢ wardens,

Forgery.

391

¢ wardens, or aflayer or affayers, or by any maker or worker Ch.XIX §:18

¢t of gold or filver plate, or any or either of them; or fhall
« mark or ftamp, or caufe or procure to be marked or
¢ f{tamped, any wrought plate of gold or filver, or any wares
« of brafs, or other bafe metal filvered or gilt over, and re-
¢ {embling plate of gold or filver, with any mark or ftamp,
#¢ which hath been or fhall be forged or counterfeited, at
“ any time cither before, on, or after the faid §th day of
& Taly, in imitation of, or to refemble any mark or ftamp
ufed, or to be ufed as aforefaid, by the faid company of
Geld{miths in London, or by the faid wardens, or aflayer
“ or affayers, or by any maker or worker of gold or
¢ filver plate, or any or either of them; or thall tranfpole
€ or remove, or caule or procure to be tranfpofed or re-
“ moved from one piece of wrought plate to another, or to
¢ apy veffel of fuch bafe metal as aforefaid, any mark, ftamp,
¢ or impreflion, made or to be made by or with any mark
f¢ or flamp ufed or to be ufed as aforefaid by the fuid com-
¢ pany of Gold{miths in London, or by the faid wardens,
« or aflayer or aflayers, or by any maker or worker of gold
+ or filver plate, or any or either of them; or fhall fell,
¢ exchange, or expofe to fale, or export out of this king-
¥ dom, any wrought plate of gold or filver, or any veflel of
s¢ fuch bafe metal as aforefaid, with any fuch forged or
¢« counterfeit mark, ftamp, or imprefion thereon, or any
s mark, {tamp, or impreflion, which hath been or fhall
« be tranfpofed or removed from any other piece of

L

-

-

1« plate, at any time ¢ither before, on, or after the faid §th

"

of July ; knowing fuch mark, ftamp, or imprellion to be
s« forged, counterfeited, or tranfpofed, or removed as afore-
¢ faid; or fhall wilfully and (a) knowingly have, or be
«¢ poffeffed of any mark, or ftamp, which hath been or thall
s be forged or counterfeited, () at any time, either before,
< on, or after the faid gth day of July, (4} in imitation of,
« or to refemble any mark or ftamp ufed, or to be ufed as
¢« aforefaid, by the faid company of Gold{miths in Londen,
or by the faid wardens, or aflayer or aflayers, or by any
maker or worker of gold or filver plate, or any or either

-

£

{2} The ftat. 24 Geo, 3. . 2. €. 53. L. 16. and 38 Geo. 3. ¢, 6g. £ 7, have
the word or inflead of and, and the relative words between thele letters (5 ) are

vmitted,
€ of

By fatute,
Of Pawps.
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¢ of them ; every fuch perfon offending in any, each, or
¢ cither of the cales aforefaid, being thereof lawfully con-
¢ vidted, fhall be adjudged guilty of felony, &ec, withont
benefit of clergy.”

The fame provifions are re-enated with refpedt to the
duty mark of the king’s head impofed by the ftat. 24 Geo. 3.
ft. 2. c. §3. {. 16. including fuch mark impofed by the com-
pany of Goldfmiths in Ediaburgh as well as Londom, and
by the Birmingham or Sheffield company, as well as by the
wardens and affayers at York, &c. and referring to the 1ft
of December 1784 inftead of the sth of July 1758. Then
the ftat. 38 Geo. 3. €. 69. by which go/d wares were zllowed
to be manufatured at a Jower fiandard than was before
allowed, viz. at the ftandard of 18 inftead of 22 carats in a
pound troy, enadks, f. 7. that from and after the tft of Oc-
tober 1798 ¢ if any perfon fhall forge, caft, or counterfeit,
¢ or caufe or procure to be forged, &c¢. the mark or ftamp
¢ ufed or direCted to be ufed in purfisance of this aét for the
“ marking or ftamping of go/d plate by the company of Gold-
¢¢ {miths in London or Edinburgh, or the Birmingham or
¢ Sheffield company, or by the wardens, or aflayer or affay~
¢ ere at York, Excter, Briftol, Chefter, Norwich, or New.
¢ caftle-upon-Tyne, or any or either of them,” &c. And
then it follows verbatim the provifions of the former als,
excepting only that it does not extend as they do in general
terms to the makers and workers of gold plate, as well as to
the companies and affayers before mentioned : and alfo thatit
varies the defcription of the wares therein named to ¢ 2ny
¢ awrought plate of gold, or any wares of filver, brafs, or other
¢ snetal gilt over and refembling plate of gold”  And then, in-
ftead of nraking the offences capital, it concludes, that
¢ every fuch perfon offending in any fuch or either of the
¢ cafes aforefaid, being thereof lawfully convicted, {hall be
t adjudged guilty of felony, and fhall be tranfported for
« feven years.”

-~ -

-
-

It is fingular that when this fubje&t was under the review
of the Legiflature, and the punifhment for the offences under
this &t limited to tranfportation, offenders ejufdem generis
under the former act thould be left fubjelted to capital pu-
nifhment.

 The
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The following cafes have occurred on the conftruction of Ch XIX.§ 1.
the feveral {tamp atls, g}:g::‘;:

Holland Palmer was indited on the 23 Geo. 3. c. 49.
f. 20. which enafts, * that if any perfon fhall forge or c § 19-
% counterfeit, or procure, &c. any ftamp or mark direted ﬁmﬂ:’ ok
“¢ or allowed to be ufed by the a&, for the purpofe of de. Faimers aife,
* noting the duties aforefaid {therein mentioned) with in- Ms.'czz};‘ff*'
“ tent to defraud his Majefty ; or fhall fraudulently ufeany { Lechs 397
« of the faid flamps or marks with the like intent ; or fhall I;a’iel:‘s)mm or

< utter, vend, fcll, or expofe to fale any paper fiable to the “/rinE: ¢ o

many picces
 faid duties{a) with any counterfeit mark or impreffion §ﬂﬁif‘fﬂbﬁ:¢_=5f
¢ thereon, knowing, &c.” he fhall be guilty of fclony with- ,:’,{:{;.‘) E:,;:;:

out bencfit of clerpy. a caxnterfeit im-
. " preffion thereon,
The firft count, after ftating that a certain flamp wag #eid well; for

provided by the ftatute for ftamping every piece of paper ;ﬁ‘:ﬁ:;,,‘:;fb
upon which any receipt, &c. upon the payment of money -f ot 23 Cco. 3.
amounting to 2L &c. was written with a ftamp duty of 2 d. m}:ﬁ'f»}:;}e:;
&ec. ftated, that the prifoner intending to defraud the King 3;{,‘;’,;’ ;:f;,
of the duty on, &c. * unlawfully, fraudulently, and feloni. sered for receipts
oufly did utter and expole for fale to H. G. 1000 pieces :ﬁﬁ‘ﬁm‘.‘ﬂ—
of paper Fable to the faid duty of 2d. with a counterfeit Sk olf fuff-
imprellion upon each and every one of the faid pieces of ::::{a:ﬁ' ':;:-w-
paper telfembling the impreflion of the faid flamp then X «lisble
and there ufled, according to the form of the ftatute, &c. " &«
he the defendant at the faid time of uttering, &c, well
knowing the faid impreflion on the faid picces of paper fo
by him uttéred, &c. to be counterfeited; againft the form
of the ftatute ; &c.”

The 2d count was like the firflt, except that the words,
liable to the faid duty of 2d. were left out.

The prifoner being found guilty, a queftion was refeyved
for the opinion of the Judges, whether the indi€tment were
fuficient under the ftatute ? Ten Judges who met in Hi]ary
term 1785 were all of opinion that the conviion was pro-
per: and Gould J. who afterwards delivered their unanimous
opinion at the O. B. in the February feffions following,

faid that the difficulty arofe from the penning of the aékt of

{4} The flat. 30 Geo. 2 ¢ 19. £. 27. med 32 Ceo. 2. . 23 . 8, requiring
#amps on affidarits, &c. have the fame worde, ) ’

parliament,
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Ch.XIX. §19. parliament; and not from the indictment, which {fcemed to
ﬁj‘ﬁjﬁ;ﬁ be properly drawn., The objettion was founded on the
fuppofed inaccuracy of the fentence, © paper liable to the
¢ duties,” which in this cafe the indilkment had properly
and veceflurily applied to the particular duty in queftion,
namely, the duty of 2d. on receipts. It had been ufked what
was meant by paper fiable to the dutier; and how could one
piece of paper be faid to be lable to any of the duties more
24 Geo. 5. ¢. 7. than another 7 But that an attentive confideration of the act
in queftion, together with a fubfequent fratute, 24 Geo. 3,

c. 7. in pari materid would help to make it clear: and that

from a colle€tion of paffages in the two alls it would appear

that thofe words were not to be taken in the large and ab-.

furd fenfe of all the pieces of paper on which receipts and

the other inftruments mentionsd in the 23 Geo. 3. might be

written ; but fuch pieces as were deftined or prepared for
thofe ufes: if genuine, then fuch as by the 14th feck. were
ordered to be brought to the office to be ftamped before they
were written upon : if falfe, then fuch pieces of paper as
having ftamps refembling the true ones upon them purport-
ed to be papers duly ftamped, and as fuch liable to the faid
duties. That it was to be oblerved, that fection 14th of
23 Geo. 3. ¢. 7. exprefsly required that the papers on which
the inftruments were to be wriiten thould be firft duly ftamped,
and the ftat. 24 Geo. 3. c. 7. made the writing of the in-
ftrument upon it penal {by a forfeiture of g1} if it were not
fo, or unlefs a ftamp refembling the true one appeared
upon it; (a moft equitable exemption if the party were inno-
cent.) When that decep:ion appeared upon the face of the
paper, the parties giving and taking it (being innocent) werc
perfuaded that it was duly flamped ; and if afterwards the
fraud werd detected, every one mult fay that the paper
being prepared and deftined for a receipt to be written upon
it, was liable 1o the duty fignified by the counterfeit mark,
and ought to have been ftamped accordingly. It appeared
to the Judges therefore that the words ¢ paper liable to the
¢ faid dutics” were to be applied according to the fubjeét
matter to fuch paper which from the counterfeit mark upen
it appeared to be prepared to be ufed as if the mark were ge-

nuine for a receipt, and confequently was liable to the duty.
1t

Py
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It alfo feemed to fome of the Judges on the confer-
ence in the above cale, that the fecond count which omits
the words < liable to the feid duties,” was {uflicient; forit
was a charge of fraudulently uttering, &c. paper with a
counterfeit impreflion refembling the faid ftamps ufed in
purluance of the flatute, knowing, &c.; and thisin (ubitance
was a charge of its being paper denoted by the faid imprefs
fion to be deflined for writing receipts, aud as fuch being
paper lizble to that duty.

Hall and Crutchicid were indifted for forging a ftamp on
foreign mufling printed, &c. here, with intene to defrand
the King of the duty. Crutchfield being convifted, judg-
ment was refpited on two objedtions taken by his counfel;
1. Ihat the offence was originally created by 25 Geo. 3.
¢. 72. . 17. by which the duties for fecuring of which the
ftamps were provided were impofed. That by 27 Geo. 3.
¢. 13. £, 35. all the former duties are repealed except duties
due and penalties and forfeitures incurred at the time of
pafling that act: and therefore it was argued that all penal-
ties were annilulated unlefs re-enaéted, That this as well

as ali preceding ftatutes took a diftinélion between duties of
Excife and duties under the management of the commiffioners of

Lixcife; according to what was obferved by Mr. Juliice
Athhurlt in Rex v. [he Jullices of Surry, 2 Term Rep. 5.
That fection 38. of the latter ftatute Rates that *¢ alt pains,
¢ penalties, fines, and forfeitures of any nature or kind
whatfpever, as well pains of death as others, for any
offence in force before 1oth May 1987, made for fecuring
the Revenue of Excife or other duties under the manage-
ment of the commillioners of Excife, &c: fhall extend to
and be applied for and in refpet of the feveral duties of
Excife, and allowances, bounties, and drawbacks of dutics
“ of kxcile thereby charged and aliowed {n),” &, That
therefore thofe penaities and pains of death being re-enaéted
only 1o far as they relate to dutier of Excifé and not to duties
or fums wuder the manageinent of the covvmiffioners of Excifey
(which was the cafe with refpedt to the duty in queftion,)
they conld not be revived by conftrudtion, but being fo highly

{a} Beealfu i 45, befarereferved to, arte, 27,

penal
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penal mult be fpecially re-ena&ted. 2. That the indiftment
did not purfue the words of the ftatute. The words of the
25 Geo.3. c.72. L. 17. are, ¢ if any perfon fhall forge, &c. any
« ftamp to refemble any {tamp provided to denote the charg-
¢ ing of the duties on the {aid mudlins,” &c. The2d claufe of
the ftatute which impofes the duties fays, * for and upon all
¢¢ mugins,” &c. The ft. 27 Geo. 3. which repeals the former
duties and impofes others, has in fect. 36. thefe words;
s there fhall be raifed upon the goods mentioned in the
« fchedule,” &c. The {chedule itfelf fays for every yard
of foreign muflin, &c.; whereas the indi€tment ftates the
intent to defraud the King of certain duties chargeable for,
en, and in refpet of foreign muflin; and that the prifoner

counterfeited a ftamp to denote the payment of duties fory

en, and in vefpedt ofy &'c. which it was contended was a va-
riance from the words creating the offence ; and recites the
words by which the duty is charged erroneoufly; for though
the words ufed in the indi€ment are to be found in the 36th
feftion of 27 Geo. 3. they refer only to drawbacks of duties
impofed, and not to the impofition of the duties themielves.

1a Eafter term 1795, ten Judges prefent, all over-ruled
the objections, and held the couviction proper. Eyre C. 1.
thought that the naming of duties of Excife and duties under
the management of the commiffioners of Excife, was tautology,
But all held it clear, that the expreflions were ufed as fynoni-
mous in this a&; adverting to fehedule F, in which the duties

PidR.vBaster, on muflins are denominated ¢ duties of Excife.” The other

5 T.Rep. 33.
and 2 Hawk,
ch. 23 L 1032,

{zo.
36 Eliz. c. 17
1. 3.
Teflimonialy of
Jeldier: and mas
Fineri.

objeftion was not thou ght worth urging.

5. Offcial Papers, Securities, and Documents.

By fat. 39 Eliz. ¢ 17. £.3. ¢ Every idle and . wandering
s foldier or mariner who coming from his captain from the
#¢ feas or from beyond the feas (hall not have 2 teftimonial
s under the hand of fome one juftice of the peace of or near
¢ the place where he landed, fetting down therein the
¢ place and time when and where he landed, and the place
¢ of his dwelling or birth unto which he is to pafs as afore-
¢ faid, (veferring to f. 2.} and a convenient time therein

¢ limited for his paffage :” ¢ and allo as well every fuch
s idle

-

-

i
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* idle and wandering foldier or mariner, as every other idle Ch. XIX- §a0.

% perfon wandering as foldier or mariner, who fhall forge or of rgﬂ:i:::?i of

« counterfeit any fuch teftimonial, or have with him or folders e

# them any fuch teftimonial forged or counterfeited as

¢ aforefaid, knowing the fame to be counterfeited or forged 3

« Every fuch att or ads to be felony, without benefir of

¢ clergy.” :
By f. 2. the jullices of aflize, of gaol delivery, and of the P tit. Fae.

peace, are diredted 2o execute the offenders convicted before £rena-

them, except fome honeft perfon valued-at the Laft {ubGdy

to 10l. in goods, or 404. in lands, or elfle fome honeRt free.

holder thall agree to take the felon into his fervice for a year

in the manner there mentioned. '

The ftat 2 & 3 Ann. c. 4. % for the public regiftering of  §21-
& all deeds, conveyances, and wills of any honors, manors, :& 3 Ana.
¢ lands, tenements, or hereditaments within the Weft Foging nemorial
« Riding of the county of York, after the 2gth of Septem- i;’:’;-ft;}fcf
¢ ber 1504,” dire&ts a memorial of all fuch to be regiftered Jards & rerif-
in a certain manner at Wakefield, and that the regiftrar {halj ,}r;f,::lﬁ:,ﬁ

indorfe a certificate of fuch regiftsy on every fuch deed, &e. »’iﬁ:f:}"’”‘
"Then by f. 19. ¢ If any perfon or perfons fhall forge or coun- 251'.;. G 14

¢ terfeit any fuch memorial or certificate as are therein goit

#¢ before mentioned and direfted, and be thereof lawfully

“ convified, fuch perfon or perfons fhall incur and be liable

¢ to fuch pains and penalties as by the ftat. 5 Eliz. ¢, 14,

¢ are impofed upon perfons for forging or publithing of

¢ falle deeds, &c, whereby the frechold or inherizance of

¢ any perfon in lands, &c. may be molefted,” &c.

The ftat. § Ann. c. 18. dire@s that all bargains and fales Exrended 10 bar
\ . wy . fpeins ond faler iy
of any manors, lands, tenements and hereditaments within ; aon. <. 18,
the Weft Riding of the county of York fhall be regiftered
at Wakefield, and indorfed by the regiftrar; that the inroi-
ment of every fuch deed fhall be deemed a memorizl purfu-
ant to the laft-mentioned a&; and by . 4. ‘no judgment,
fiatute, or recognizance fhall bind any manors, lands, &c.
but only from the time 2 memorial thereof thall be vegiftered
in the office. Then {. 8. fubje&s to the fame punilhment
as the former a ¢ any perfon or perfons who fhall forge
 or counterfeit any entry of the acknowledgment of any
I M ¢ bargainer
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« bargainer in any fuch bargain ard fale as aforefaid, or any
« fuch memortial, certificate, or inderfement as are thercin
¢ mentioned or direted, being thereof lawfully con-
¢ yicted.”

The ftat. 8 Geo. 2. ¢. 6. f. 31. extends the provifions of
both ftatutes to the Nortli Riding of the fame county.

And the fat. 5 Ann. c. 20, which directs the like ve-
giftry of deeds, conveyances, and wills, and other incum-
brances affeting honors, manors, lueds, &e. in the county
of Middlefex, as in flat. 2 & 3 Ann., and dire&s certificates
to be indorfed on fuch memorials, and on the deeds, &e.
regiftered, by [ 3. inflits the like punithment cn perlons
who fhali *¢ forge or counterfeit any entry of the acknow-

-

 ledgment of apy [uch memorial, certificate, or indorfe-

 ment as is therein mentioned or direted, being thereof
* lawfully convidted.”

By the a} for better fcuring the money of the {uitors in
Chancery, lodged in the Back, or direfted to be laid eut in

Docaments velat- government or other fecurities there mentioned, ({. 9.) *« If

ing s the momey of g

Juitors in Chaz-
Eff!.

any perfon or perfons forge or counterfeit, or procure to be
¢ forged or counterfeited, or willingly adt or aflift ir the forg-
¢ ing or counterfeiting the name or hand of the faid Accomp-
f¢ tant-Genersl, (1. e, of the court of Chancery,} the faid re-
« gifter, the faid clerk of the Report Office, or any of the
¢ cafhiers of the faid governor and company of the Bauk of
¢¢ England, to any certificate, report, entry, indorfement, de-
« claration of trail, note, dire&tion, authority, inflrument, or
« writing whatfocver, {or or in order to the recdiving or ob-
¢ taining any the money or eflecls of any of the fuitors of the
¢¢ faid court of Chancery, or fhall forge, or counterfeit, or
¢ procure, &e. or wilfully aét or afift in forging, &c. any cer-
¢ tificate, report, &c. (ut fupra) made by fuch Accomptant-
¢ General, regifter, clerk of the report-ofice, or any of the
s« cathiers of the faid governor, &¢. 3 or thall utter or pub.
¢ 1ith any fuch knowing the fame to be forged or counter-
& feited, with intént to defraud any perfon whatfoever;
# every fuch offender being thereof lawfully convited fhall
¢ be adjudged guilty of felony without benefit of clergy.”

-

=t

James
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James Gibfon was indited on the above flatute for forging
a writing purporting to be an sffice copy of @ report of the Ac-
comptant General of money being paid into the Bank purfluant
to an arder of Chancery, snd allo an offfive copy of a certificate
of one of the cafbiers of the Bank of the payment of the money
into the Bank. The fecond count was for publifhing the
fame knowing them to be forged, with intent to defraud, &c.
The third and fourth counts were the one for forging, the
other for publifhing a writing in form of a writing purporting
ta be an sffce copy of the certificate of the Accomptant-General,
and an office copy of the receipt of the cafbier of the Bank. There
were other counts in the indiment, of which the defend-

ant was acquitted.  The certificate and receipt were fet out

verbatim in all the counts; and the offence was laid to be done
with intent to defraud William Hunt.

Ar the trial a fpecial verdi€t was found, Gating as to'the
1t and 4rh courts that divers fums of money fince the ftat.
12 Geo. 1. had been paid into the Bink by the order of the
court of Chancery, and that the party paying the fame had
taken from one of the cafhiers of the Bank a writing fub-
{cribed with his hand, the form of which the jury fourd
in terms. That the perfon paying the money into the
Pank had carried fuch writing to the Accomptant-General,
who had thereupon made a certificate urder his hand, the
form of which was alfo found in terms; and that the
Accomptant-General had filed the fame and the cafhier’s
receipt at the report office; and that the clerk of the report
office had made copics of them for the p.rty paying the
money ihtn the Bauk, and for any ether perfon defiring it
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and that fuch copies were read as evidence in Chancery of the -

money being paid into the Bank, and of foch writings figned
by the Accomptant-General and the calhier of the Bank be-
ing filed in the veport office ; Jut that fuch copy was never figned
by the faid clerk of the veport office, nor bud the fame any mark
or ﬁguan}re to denste its betng made in that ¢ e, excepting that
the word  EXAMINED’® cuar always fubjoined 13 fuch copy by fome
clerk in the report office.  That the clerk of the report office
never delivered out any thing touching the payment of money
into the Bank except {uch office copy; but applications were
frequently made at the report office tofearch forthe or‘tg‘inal

3M 2 writings
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‘“h-;i}}x-'%n- wiitings figned by the Accomptant-General and cafhier of
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Of ducuments f  the Bank j and the clerk of the report office made and de-
favevimliens  livered out to any perfon defiring it copies of all decrees,

the hand of the faid Benjamin Sabberton as cafhier. That Ch XiX. § 22
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ever exift as the faid forged writing purports to be an office fuirws in Chaa-
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reports, orders, and writings filed in that office. The jury
then found that there was a certain caufe inftituted in the
couzt of Chancery, and a bill of reviver in the fame caufe.
"I'uat Hunt was appointed receiver of the rents of the pre-
milzs, {to compel a fale of which the bill was brought);
and that he remitted 4371, 165. 7d. to be paid into the
Bank to the credit of the caufe, and that Gibfon received it.
That Gibfon forged the writing (@) fet forth in the frft
count with intent to defraud Hunt, and uttered and pub-
Jithed the faid writing with intent to defraud, &c. knowing
the {ame to be forged; which writing was in form of an
ofiice copy made by the clerk of the report office of fuch
writings fubfcribed with the hands of the Accountant-Ge-
neral and one of the cathiers of the Bank. "Chat at the
time of forging the faid writing Richard Rainsford was clerk
of the report office, Thomas Anguilh accomptant-gencral,
and Bemjamin Sabberton cafhier. That the faid forged
writing purports to be an office copy made by the faid R,
Rainsford as fuch clerk of the report office of a writing fub-
fcribed with the hand of the faid Thomss Anguith, as
accomptant-general, and alfo of a writing fublcribed with

{a} The weitings in queftion arc thus fet forth in Mr. Leach®s report; * z0th
¢ of February 1764, Berween Reobert Lee Elq. and Chriflapher D'Oyley Efg.
& pxecuters of Sir George Browne Bargnet, plaintiffs, and Robert I'ringie Eig.
scand others, defendants. By original and fupp'emental billsy, and iy of
4 yevivor. 1 do hereby ceetify, that purfuznt to an order dated the 14th of Fe-
4 broary inftant, Mr, Wilbam Hunt, the receiver, hath paid into the Bank of

¢ England the fum of 4371 133, 7d. which is placed to my account a8 Az.

¢ countent General, and to thecredit of the caule of Browne againft Fringte, in
<+ Mafter Bennext’s office; as 2ppears by the receipt of Mr B. Ssbbarion, onsnf
«¢ the cafbiers of the Bank, dated the fisteenth inttant, herero annexed. [Signed;
s T\ Anguifh, Accoumtaar General, London.™

¢ Londan, the 16th of Febiuary 1764, Reccived of Me. William Hurt,
¢¢ the receiver, the fam of $371. #3s. 74, purfuant to an order dared 13th Feb.
¢ jnitant, made in the caule of Lez agzind Pringle, which money is placed to
4¢ the accouns of Thomas Anguith Elq. as Accountant Geneia} of the Court of
4 Chancery, and to the credit of the caufe of Browne aginft Pringle, in Mafter
«¢ Bennet's office, inthe boaks kept at the Bank for the fuitors of the faid court
¢t of Chancery. For the Gosaraar and Co. of the Bank of England, 4371 131
# 54, entered, B. Sabberton

o T, Cradwell examined,

the

copy of. That the forged writing was fent to Hunr; and
he believing the fame to be a true office copy, afterwards
remitted more money to Giblon to be paid into the Bank ia
the fame caufe, which he would not have done if he had not
believed the faid office copy to be a true one.  But whether
on the whole the writing fo forged, counterfeited, attelted,
and publifhed by the faid James Giblon as aforefaid be 3
writing in form of a certificate, report, entry, &c. (the words
of the a&) within the meaning of the faid a&, the jurors
were ignorant, and fo prayed the advice of the Court.
And if, &c.

The fpecial verdi& was 2rgued (a) in the Exchequer-
chamber in Mich. term 8§ Geo. 3. before ten Judges, when it
was contended for the profecution(5) that the forged writings
in queltion were within the ftatate, the objeék of which wag
the fecurity of the fuitor's money. That every authentic
certificate was comprehended within it, to which the hand
of the Accomptant-General was neceflary.  And it was in.
tended that the different offices thould be a check upon one
another, and in this cafe the report office was a check upon
the Accomptant- General. The a&t confidered the repost

office as the public repofitory where all thefe decuments -

were depofited, and the only evidence the party had was the
copy of the particular document lodged there: and there-
fore in the firflt inftance it was felony to forge the name or
hand of the Accomptant-General with an intention to re«
ceive the fuitor's money. The next claufe was ftill mere
penal, upon which the indi@ment was founded., 1. Asto
the nature of an office copy.  In every court of juftice there
#s a proper officer appointed, in whom the court confides, te
make authentic copics of its procecdings, and the originals

{a} Asthere is no account in the note of the particular greunds on which the
cale was decided, ] have thought it necefiary to flate the arguments of the counfsl
at fome length.

(£} Some mifieg informalities weie vemaiked in the deawing up of the I'p‘cchl
wercift, which were refernd for future goniiderution, i they [hvuld be found
weighty enough to xaife a doubt,

3 M 3 ars
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are de'poﬁted with him for the benefit of the public; and
fuch office copies are equivalent to the records themfizlves
of the court. 'The clerk of the report office is the confidens
tial officer of the court of Chancery, and copies under his
hand are read in the fame casfe without any further evi-
dence; and this is a form of an office copy made under the
hand of that officer, and in the {ame caufe then before the
court. The jury have found that Hunt was the receiver,
and that Giblon received the money for which this cerrifi.
cate was forged, and that it was in the form of 2 certiicate.
2. As to the nature of the prifoner’s offcnce.  He is found
guilty of forging and publithing thefe authenticated ofhce
copies with zn intention to defraud the receiver: and it is
found that Hunt, confiding in this forged office copy, res
mitted further fums, which he would not otherwilc have
done: and it is clear that this was dope to defraud. 1t may
be atked cui bono could the prifoner forge a copy of that of
which there was no originai # But that is anfwered by fay-
ing, that every forgery is intended te carry the appearance
of 2 true tranfuction in itfelf, while it carries evidence of
facts which are fulfe; and it is no alleviation of the offence
that the party has forged that which could not be true; for
the criminal intent which is found was to defraud and 1m-
pofe upra Hunr, 2. The forgary 1s within the words of the
act s for it i3 o sesiting 18 forw of @ awriting made by the clerk
of the report offce, s The jury have found,  The Legilature
meant to include every Lind of wonng, aud leave the ¢rimi.
nality of the Intcuiion to the detevmination of the jury:
Bet, 4. Ttis as much within the meaning as the words of
the at, which meant to take in all documents whatloever,
and to protect the {uitor’s money as well before as after it is
brought into courr; and all the documents are repeated in
the penal cluufe. “The only way of decciving was to fend
an gffice copy, as the defendant did. This was {uitor’s money,
and therefore exprefsly within the a@ : though it would have

been fufficient if done to defraud any perfon. 5. Though

the fpecial verdi&t finds that any perfon may have an office
copy, that does not weaken the authority of the inftrument.
Nor, 6. does the circumftance that it has no office mark,
cxcept the word *¢ examined,” though it might weigh as a
realon with the Judge who prefides.in Chancery to diredd

thag
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that there fhould be {ume other fignature. But hitherto
there never has been any other mark, and the Court has con-.

903
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fided in its offices, marking it as examined : and the copy in Jfuiters in Chan-
L2y

queftion might have been read without any difpute in any
caufe, and in the particular caufe was equal {if genuine) to
the original itfclf, without proving it to be an examined
copy, which is enly necaffury where the copy is produced in
other cauls.

For the prifoner two queltions were made; 1. Whether
this were [uch a forgery as is within the ftatute. 2. If the
finding of the jury were fufficient, 1. The difference of
the papers mentioned in the 1t and 4th counts is, that in
the fielt count the paper is called ¢ an office copy of a report.
 of the Accomptant-General,” and % an office copy of the
¢ certificate of the cafbier,” and in the fourth count it is
called  au oflice copy of the certificate of the decomp-
¢ tant General,” and % an office copy of the receipy

I————

 of the cafbier.”” And the argument for the Crown .

is, that the words ¢ infrument or other writing” can mean
nothing unlefs they comprehend the prefent writing. But
there are feveral writings mentioned in the adl, which are
not recapitulated in the penal claufe, fuch as the intravar,
the authority, and the counter-figning by the Mafler. The ak
could not mean the forging the office copy of any writing
whatever, but only 2 wriiing in form of fome original in-
firument fuppaled to be made by one of the officers named
in the all, and which (if penuine) would be authentic under
the provifion of the act ideli : for no praflice of the court
of Chancery in aliowing or rejedling an office copy to be
evidence can affedt the quefiion ; for that would be to make
the expofition ef a penal ftatute depend upon matters colla-
teral, and become uncertain {rom variable rules atr the dif-
cretion of the court of Chancery. The objeét of the Legif-
lature was to proteék the fuitors againl {rand; which would
have been fruftrated by making an cffice copy evidence of
its contents.  All the inftruments enumerated in the penal
claufe are provided for, and their feveral officers afligned
them in the preceding parts of the act; but there is no men-
tion of an office copy of any kind.  An office copy bears no
marks of authenticity; it is figned by ne bedy, 2nd procure-
able by any body upon afking for it and paying the fees:

3 M4 s but
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but the original which is depofited in a certain place is figned
by the proper-officer, and is authentic evidence; and there-
fore it cannot be fuppofed that the court of Chancery wonld
rely upon fuch a copy which had no evidence of authen-
ticlty. It is faid the words * writing in form of a writing”
bave a general fignification; but that wounid extend the
clanfe beyond what it is poflible the Legiflature couid mean ;
for then every private inftrument of thefe officers fabricated
with intent to defraud would be within the penal clauie.
Neither can it extend even to things {uppofed to be made
by them virtute officii; for if fo, a forged copy of a drcree
made with a defign to defraud would be within the alt;
which could not be, as it would have no relation to the de-
fign for which the aét was framed, which only meant to
prevent frauds in obtaining the. money of fuitors out of
court, As if one forged 2 fuppoled office copy of a decree
vpon which be was to receive tooel., upon the credit of
which he borrowed money; this could not come within the
aét; and yet it would be ¢ 2 writing in form of a writing,”
figned by the proper officer, with intent o defraud. To
forge or counterfeit imports in its nature a fimilitude to
fomething that exifts, a refemblance of or defign to refemble
the hand of fome other perfon whofe name or charater it
bears : but this bears no name, no fignature, no mark to
denote its being any writing made by Mr. Rainsford, the
clerk of the report office, rather than of any of his under
elerks, or indeed to have been made in that office at all. It
is notorious that none of thefe copies are even fuppefed to
be made by the fuperior officer, and fo the verdiét ftates.
It is not faid in the indifkment that this was {uitors’ moncy,
or that Hunt was the receiver, or that there was any caufe
depending, or any order to pay the money into court.
2dly, As to the finding of the jury: It was neceflary that
thete thounld be a caufe depending, and an order for the pay-
ment of the money; but no fuch order is found by the ver-
dict; and without it the cathier of the Bank could not
veceive, nor the Accomprant- General take any account ; and
there can be no intendment that there was fuch an order.
Plummer’s cafe, Kel. 111, The verdit only Rtates, that
Gibfon having the money in his hands {received honefily
aid without fraud), this writing was forged with intent to
acfraud
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defraud Hunt, and that the money was never paid into the Ch.XIX. §as.

Bank, and that fuch writing (of which this is a fuppofed ¢ ‘3{:

‘arsets.
uments of

copy) never exifted. It could be no fraud not to have paid Jfuitors in Coan~

the money without an order, and nothing is found from
whence any intention of fraud can be inferred. The money,
being lawflully received, was lawfully retained by Giblon,
becaufe he had no authority to pay it into the Bank without
an order from the court. Thercfore, if there were an in-
tention to defraud by means of this paper, however criminal
it might be, it is no offence within the aét; for the aét fup.
pofes the money to have been paid into the Bank, which
this never was, Suppoling Hunt had remitted the money to
Gibfon for another purpofe, and he for the fake of retaining
it, had pretended to Hunt by doing this a& that he had ap-
plied it in that manner, would that have been within the
alt? The finding that Hunt upon the credit of this after-
wards remitted more money is immaterial, for it is not eve
found that Gibfon received it. : '
In reply it was oblerved, that the authérity was exprefsly
mentioned in the penal claufe, and fo was the intratur,
which was no more than the entry of the name. Admirtting
that the obje& of the alt was the fecurity of the fuitors’
money, yet it was not only meant to fecure it when paid in,
but alfo in tranfitu, and in the hands of any perfon, provided
it could fall under the denomination of fursrs’ money. That
the admiflion of office copies in evidence did not depend on
the praétice of the court of Chancery, but was the common
law of the kingdom ; and therefore it was no anfwer to fay
that it would open a door to fraud. That the true queftion
was, whether this were fuch an inftrument as would be au-
thentic, if made by the officer in his office, and in which he
was entrufted by the court for the purpofe. That admitting
that the writing had not the refemblance of an original writ-
ing, yet it had the form and appearance of an ofice copy: and
any thing that had'ths form and appearance of an office copy
was evidence in itfcif. That it was not true that no perfon
was liabie to be defrauded in this cales for the receiver was

deceived by it, and remitted the prifoner a farther fum on -

the credit of it. That the indiétment was founded on the
fat branch of the penal claufe of the ad, and cxprefsly
charged
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charged that the prifoner forged a paper writing purporiing
to be a veceipt figned by the Accomptant-General.  As to
there being no order found to pay the money iunto coutt, it
couftituted part of the offence complained of 3 for if the pri-
foner, as part of the contrivance to defrand, had previoully
inftrudled counfel to move for an order, ti;at could not have
altered the law: bur as the matter {tood, it 2dded another
fallchood to the offence commnitted.  Neither was it necel-
fary to aver in the indi€twuent that a caufe was depending, if
the cafe were within the laft branch of the penal claufe ; for
that punithes the att if done to defraud any perfon generally.

After the argument Lord Mansfield C. J. obferved, that the
verdiét left but one queltion to confider, which was, whether
the offence were within the a@. ‘Thatif they had any doubts,
the Judges would appoint it to be argued again the nexs
term 3 otherwife they would determing rhe matrer among
themfelves.  Accordingly, in Hifary term following, eleven
Judgcs met at Serjeants’-Inn, and were of opinion that the
indi%tment and verdi®t were fofhcient and needed rno
amendment, aud that the cafe of the prifoner was within
the alt of parliament.

In reference to the treaties between this kingdom and the
Barbary powers, by which on producing a pafs in a certdin
form the latter agree to let Brindh veflels go free, the ilaz
4 Geo. 2. ¢. 18, enalls, ** that if any peclon or perfons
¢ fhall within Great Britain or Ireland, or any other his
 Majefty’s dominions, or without, falfely make, forge, or
¢ counterfeit, or caule or procare, &e. or wittingly or know-
< ingly att or aflift in the falle making, &c. any pafs or
¢ pafles for any thip or fhips whatfoever, commonly cslled
« 3 Mediterranean pafs or pafles, or fhall counterfeic the
¢ feal of the faid office, (i e. of Lord High Admiral} or the
¢ hand or hands of the Lord High Admiral of Great Bri-
< tain and Ireland, or of any commiilicner or commif-
¢ fioners for executing the faid office to any fuch pafs or
¢ pafles; or fhall altar or erafe any true or authentic pafs
¢ or pailes iffued or made out by the Lord High Admiral,
&c. or the commilflioners, &c.; or fhall utier or publith
as tyue any fuch falfe, forged, counterfecited, altered, or

« crafed

-

£
]
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*¢ erafed pafs or paffes, knowing the fame to be falfe, &e,

*¢ or eraled; every fuch perfon or perfuns, being duly con-
[ 4

-

1

tions beyond the feas, where {uch offence {hall be com~
mitted refpeively, (hall be adjudged guilty of felony
without benefit of clergy.”

£

-

By . 2. fuch offences ¢ committed in any couatry or
place out of Great Britain, either within or without the
dominions of his Majcfty, his heirs, &c. fhall and may be
inquired of, tried, &c. and adjudged in any fhire or
s county of Great Britain by virtue of the King's commil-
¢ fion of oyer and terminer and gaol delivery, or before any
court of jufticiary in Scotland,” &c.

L3

[

-

i

-

The forging or making falfe entries in marriage regifters,
or marriage licences, &c. which were punifhable as mifde-
meaners at common faw, and are made capital felonies by
ftat. 26 Geo. 2. c. 33. [. 16. have been thewn before,

By ftat. 31 Geo. 2. c. 10. L. 24. ¢ Wholoever willingly
 and knowingly {hall perfonate or falfely aflume the name
© or charater of, or procure any other to perfonate or
falfely to afume the name or charadter of, any officer,
¢ f{caman, or other perfon entitled, or fuppeled to be enti-
*¢ tled, to any wages, pay, or other allowances of money, or
prize money, for fervice done on board of any fhip or
 veffel of his Majefty, his heirs, &c.; or the executor or
« adminiftrator, wife, relation, ov creditor, of any fuch
 officer or feaman, or other perfon, in order to receive any
¢ wages, pay, or other allowances of money, or prize money,

-

L

-

i

"~

-
-~

“ the fervices of any fuch officer or feaman or other perfon,
¢ ag aforefaid 5 or thall forge or counterfeit, or procure to be
¢ forged, &c. any letter of attorney, bill, ticket, certificate,
« aflignment, lait will, or any other power or authority
¢« whatfoever, in order to receive any fuch wages, &c. due

st or fuppofed to be due to any fuch officer, &c.;” or by
ftat. 9 Geo. 3. c.30. . 6. “ if any perfon fhall utter or ?

¢ publifh, as true, any falle, forged, or counterfeited letter
¢ of attorney, bill, &¢, (as before) in order to receive any

0 wages,
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§ ¢ wages, &c. due or fuppofed to be due to any officer or

Of foomens” wilkr, %% feaman or other perfon, who Has really ferved or was

proaersy T,

N ——————

32 Geo. 3.6, 8
f. 23

- N [
Extends to tickets

¢« fuppofed to have ferved, or who fhall hereafter ferve or
¢ be {uppofed to have ferved on board of any fhip or veflel
¢ of his Majefty, his heirs, &c. with intent to defraud any
¢ perfon, knowing the fame to be falfe, forged or counter~
¢ feited;) every fuch perfon fo offending, bemyz lavrfully con-
¢« vited of any fuch offence or offences, fhall be deemed
# guilty of fclony without benefit of clergy.”

Mofl of thefe offences were before {ubjefted to a penalty
of 200l., and imprifonment till payment by ftat. g & 10 W
3. <. 41 L. 3,

By I. 5. of the laft-mentioned ad&, the treafurer, comp-
troller, furveyor, clerk of the alts, or any commilfierer of
the navy may a&} as juflices of the peace in cauling the
offenders to be apprehended.

3. By ftat. 32 Geo. 3. ¢. 33. £ 23. ¢ If any perfon after
the 1ft of Auguft 1792 fhall falfely make, forge, or coun-

-

Sfor wages of mas €% terfeit, or caufe or procure to be falfely made, forged, or

wimes as well ar
feawin,

¢ counterfeited, or willingly aét and affift in the falfe mak-
* ing, forging, or counterfeiting any ticket for the wages or
¢ pay due to any petty officer or feaman, non-commiflioned
e officer () of marines, or marine, for his fervices on board
* any fhip or veflel of his Majelty, his heirs, &c, or any
st duplicate of any fuch ticket, or any certificate of difcharge
s from any naval hofpital of his Majefty, his heirs, &c.; or
«¢ any remittance bill, or duplicate of remittance bill ; with
# jntention to receive any wages, pay, ot other allowances
¢t of money, or prize money, due, or fuppofed to be due,
¢ for or on account of the fervice of any petty officer or
% feaman, non-commiiltoned officer of marines, or marine
¢ og board any fhip or veflel of his Majefty, his heirs, &c.;
¢¢ or fhall utter or publith as true any ticket for the wages
# or pay due to any petty officer or feaman, non-commil-
¢« fioned officer of marines, or marine, for his fervice on

{») Byf 8. of fiast. 32 G. §. € 34. inferior or petty officers and feamen and
son-commiflionsd officers of msxines of marines, named in that and former atts,
are o be underflond of all the comalement of a thip excepiing fuch as are rated
admirals or flag officers and their lecretaries, captains and lewrenants, matlers, fe-
tamd mefers and pilnts, phylcians, furgeons, thaplains, bratlwains, gunners,
estpenters, and purleey, ¢apuatng of markues, and caplsin-lieuienanty, lzuteoants,

and quarter-madters of murizes.
¢ board

Forgery.

s board any fhip or veflel of his Majefty, his heirs, &c.; or
¢ any duplicate of any fuch ticket, or any certificate of dif-
< charge from any naval hofpital of his Majefty, his heirs,
« ¢, ; or any remittance bill, or duplicate of remittance
« bill ; with intention to receive any wages, pay, of other
1 a]lowances of money, or prize money, due, or fuppoled
¢ to be due, for or on account of the fervice of any petty
s gfficer or feaman, non-commiffioned officer of marines, or
¢ marine, on board of any thip or veiflel of his Majefty, his
heirs, &c. knowing the fame to be falfe, forged or coun-
« terfeited ; then every fuch perfon fo offending, being
« lawfully convifted of any fuch offence or offences, thait
% be deemed guilty of felony without benefit of clergy.”

By f. 24. it is cxprefsiy declared, that fo much of the
ftat. 31 Geo. 2. ¢. 10. as is not repealed by this a& fhall re-
main in force. '

In further aid of thele provifions the ftat. 26 Geo. 3.

L 3

"

¢. 63. has provided that no letter of attorney of any petty’

officer or feaman, or of their executors or adminiftrators em-
powering any perfon to receive their wages, pay, or allow-
ance of money of any kind for fervice duc or to grow due,
fhall be valid, unlefs made revocable; and that no letter of
attorney ot will of fuch petty officer or feaman difpofing of
the fame wages, &c. fhall be valid ; unlefs (if made in actual
fervice) figned before and attefted by the commanding officer
of the fhip, &¢. or other perfons therein named (if made on
fhore); and certain other forms are alfo directed to be pur-
fued. - Thefe provifions are extended to marines by ftat,
32 Geo. 3. c. 34. which alfo direcks (f. 2.) that no letter of
attorney or order made by any petty officer, feaman, non-
commiilioned officer of marines, or marine, who fhajl have
been difcharged from the fervice, and who thall be withia
feven miles of a port where feamen’s wages are paid, fhall
be valid, unlefs it be figned before and attefted by a clerk of
the treafurer of the navy at fuch port, or by the in{peftor of
feamen’s wills and powers of attorney. It alfo gives a cer-
tain form of difcharge called a certificate, which the party
muft produce, or his perfon be identified, beforc he can
veceive his wages, &, or before any his leiter of attorney
can be paficd. Orders may be given by feamen, &ec. in the

2 ' : form
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Ch. XIX. § 25. form prefcribed for any fum not exceeding 714 and vatious
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thele perfens; and then by . 29. (32 Geo. 3. ¢, 34.) © if
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any perfon, after the 1t of Augult 1942, fhall falfely
make, forge, or counterfeir, or caufz or procure to be
falfely made, &c. er willingly aft and affift in the falfe
making, &c. any petition for a certilicate therein-before
delcribed or mentioned, to enable any perfon or perfons
to obtain letters of adminiftration to any petty officer or
feamau, nou-commifiioned officer or private of marines,
who fhall have {erved on board any fhip or veflel of his
Majelty, his heirs, &c. or fhail utter or publifh as true,
any fuch perition, &c¢. or fhall faliely make, forge, or
counterfeit, or caul: or procure to be fal{cly made, &ec. or
willingly 2&t and afliit in the falfe making, &c. any cer=
tificate for enabling hiny, her, or them to obtain probate,
or letters of adminifiration, with the wiil annexed ; or any
check, remittance bill, or duplicate of remittance bill, or
any certificate to the deputy paymafter, in refpect of
wages, prize money, and other allowances of money, not

‘ exceeding ten pounds, herein-before feverally delcribed

or mentioned, in order to rcceive any wages, pay, or
other allowances of money, or srize money, due or fup-
poled to be due for or on account of the fervice of any
petty oflicer or feaman, non-commiflioned officer, or pri-
vate of marines, on board any fhip or veflel of his Ma-
jefty, his heirs, &c.y or fhall utter or publifh as true any
fuch check, &ec. in order to receive any wages, &c. due
or fuppofed to be due for or on acconont of the fervice of
any petty officer, &c. on board, &c. knowing the fame to
be falfe, forged, or counterfeited ; then every fuch perfon,
being lawfully convicted of any fuch offence or offences,
fhall be deemed guilty of felony without benefit of
clergy.”

By f. go. < after the rft of Auguft 1792, if any petty
officer, or feaman, non-commiilioned officer of marines,
or marine, thall receive his pay, or fhall attempt to receive
the fame, or any part thereof, upon any certificate, pur-
porting to be a certificate of fervitude, or a certificate of
difcharge, knowing the {ame to be forged or counterfeit-

[ cd’

(11

£ 11

(14

Forgery.

ed ; or if any fuch petty officer by himfelf, or by employ-
ing others, {hall aflift in the forging or counterfeiting of
any fuch certificate 5 every {uch petiy efficer, or feaman,
non-commiflioned officer of marines, or marine, Leing
thereof convifled, fhall be punifhed as in cales of per-
jury.”

By Rat. 32 Geo. 3. ¢. 67. all thefe regulations are ex-

tended to {eamen and marines ferving on board fhips, and
refiding, in Ireland.

The mufter-books of the King’s fhips documented in the

navy oflice, to which returns are regulazly made by the fe-
veral commanders of the names, &c. of theit refpeitive
srews, are admitted as evidence of the perfons thercin

named having ferved on board the feveral fhips in the ¢apa-

cities there mentioned,

The flat. 32 Geo. 2. ¢ 14, dire@ls the receiver of pre-

glI
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OF cumens’ ard

maringi® cerriff-

cares, &,

. v. Rhodes,
3B e, cute
Riynolds B

1 Leacl, 21,
and R. v, Fitz-
g=raid and Lee,
ib. 20,

§ af.

fines at the alienativn office to receive the poilline at the Prifises and pad-

TLfa

fame tinre on every writ of covenant fued out for the paffing 52 Geo. 2. <. 14
of fines in C. B., and to indorfe the receipt of the fame
thereon with his name and the matk of ofice.  And by

L.
€«
1]
[T
13
€
[14

131

g. ‘¢ If any perfon or perfuns after the 1t day of Lrinity
term 1750 fhall make, forge or counterfeit, or caufe or
procure to be made, &c. the mark or hand of fuch receiver
as aforefaid, whereby fuch receiver, or any other perfon
or perfons fhall or may be defranded or fuffer 2ny lofs
thereby s every perfon or perfons convidted of fuch of-
fence fhall be deemed guilty of felony without bencfir of
clerpy.”

. By flat.- 24 Gea. 3. ftat. 2. c. 37. £ 9. « If any perfin

L1
111
1]
111
€«
113
«
113

113

whatfoever thall (after the end of thar {=lion) forge or
connterfeit the hand-writing of any perfon whatipever in
the fuperfcription of any letter or packet to he 2
polt, in order to av-id the payment of the duty of poit.
age; or {hall forge, counterfeit, or alter, or grocirre to be
forged, &c. the date upon the fuperfeription of any fuch
letter or packet; or fhall write and fend by the poit, or
caufe to be written and fent by the poft anv letter or
packet the fuper{cription or cover wheizof fhall be forged

*oar

by thie

§ 27
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 or counterfeited, or the date upon fuch fuperfeription or
* cover altered, in order to avoid the payment of the duty
of poftage, knowing the fame to be forged, counterfeited
or altered ; every perfon {o offinding, and being thereof
¢ convifled in due form of law, fhall be deemed guilty of
¢ felony, and f(hall be tranfported for feven years”™

Alfo the forging or counterfeiting of any Exchequer bilt
is made a capital felony by the feveral afls pafled ufually
every year, authorizing the ifiue of fuch fecurities, And by
one of the lafl aQls for the iffue of Exchequer bills, which
may be taken as a modern precedent for the form of the
penal clanfey ¢ If any perfon or perfons thatl forge or coun-
¢ terfeit any Exchequer bill which fhall have been made
 forth by virtue of the 28 (42 Geo. 3. c. 1.) before the fame
¢ f{hall have been paid off and cancelled, or any Exchequer
“ bills to be renewed or made forth in parfuance of theaét,
¢ or any indorfement or writing thereupon or thereiny or
¢ render in payment any fuch forged or counterfeit bill, or
¢ any Exchequer bill with fuch counterfeit indorfement or
* writing thereon; or fhall demand to have fuch counterfeit
* bill, or any [uch Exchequer bill with fuch counterfeit in-
* dorfement or writing thereupon cor therein, exchanged for
¢ ready money by any perfon or perfons, body or bodies po-
¢ litic or corporate, who fhall be obliged or required to
 exchange the fame, or by any other perfon or perfons
¢ whatfoever, knowing the bill {o tendered in payment or
¢ demanded to be exchanged, or the indorfement or writing
% thereupon or thercin to be forged or counterfeited, and
 with intent to defraud his Majefly, his heirs, &c. or the
« perfons to be appointed to pay off the fame or any of
¢ them, or to pay any interelt thereon, or the perfon of
¢ perfons, body or bodies politic or corporate who thall
 contraft to circulate or exchange the fame, or any of
¢ them, or any other perfon or perfons, body or bodies
¢ politic or corporate ; then every fuch perfon or perfons
¢ [o offending, being thereof lawfully conviéted, fhall be
¢ adjudged a felon without benefit of clergy.”

Allo by ftat. 52 Geo. 3.c. §8. { 20. < If any perfon or pen
¢ fons fhali forge or countesfeit, or caule or procure to be
¢ farged,

Forgery.

% forged, &ec. or fhall willingly a&t or affift in the forging,

% &c. any receipt or receipts for the whole of or any part
€ or parts of the {aid contributions, &c. (towards the loan to
¢ be raifed by that 2£ for the fervice of Ireland) either with ©
¢ or without the name or names of any perfon or perfons
betng inferted therein as the contributor or contributors
thereto, or payer or payers thereof, or of any part or parts
tiaereof; or fhall alter any number, figure, or word there-
iy ot utter or pubiith as true any {uch falfe, forged,
counterfeited, or altered receipt or receipts, with intent
to defraud the goveraor and company of the Bank of
Ireland, orany body nolitic or corporate, or any perfon or
perfons whatfoever; or fhall forge or covaterfzit any de-
benture or debentures, or alter any number, figure, or
word thereing or utter or publifh 25 true any fuch falf,
forged, connterfeited or aitered debenture, with intent to
defraud Lis Majefty, &c. or any perfon or perfons; every
fuch perfon or perfons {o forginy or counterfeiting, cr
caafing or procuring, &c., or willingly afting or afhting
in the forging, counterfeiting, or altering, uttering or
publithing as aforefaid, being thereof convifled, fhail be
guilty of felony withour benefit of clergy.”
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By the lalt Lattery AQ, ¢ If any perfon or perfons
¢ {hall forge or counterfeit, or caufe or precure to be
¢+ forged, &c. or willingly act or aflift in the forging, &c.
“ any fhare or fhares, or any agreement or agreements for
¢ any fhare or {hares of any ticket or tickets, divided by
 virtue of this adt; or alter any number, figure, word, or
¢ ftamp therein or thereon; or thall knowingly uteer, vend,
« barter, or difpofe of any fuch forged, counterfeited, or

-

-

L4

¢ any fhare or fhares of any ticket or tickets, with intent to
11

-

'perfons fo offending and being duly thereof convidled
«¢ {hall be guilty of felony, and fufferasafelon.” By former
anneal aéls fuch offences were made capital.

By f. 42. of the fame a&, * If any perfon or perfons fhall
¢ forge or counterfeit, or caufe to be forged or counterfeit- ©
« ed, or aflift in forging, &c. any licence authorifed by this
a8t ; or fhall frandulently aiter or caufe to be zltered, or

3 N ) _ « afift
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Ch‘éﬁ;‘iﬁ 29. ¢ affift in altering any fuch licence as thall be really granted
Of;)!’;!sg'!i-..lk:t:, ¢ under this acty or fhall knowingly make ufe of any fuch

< ¢ forged, counterfeited, or altered licence ; fuch perfon or
perfons fhall for every fuch offence forfeit sool. (half to
¢ the Crown and half to the informer) to be recovered by
¢ adlion, &c. and fhall alfo be {ubjeét to imprilonment not
¢ exceeding {ix months, as the Court in which the offender

¢ fhall be convicted fhall appoint.”

§ 30. 4. So the ftat. 26 Geo. 3. ¢. 52. for granting duties on le-
ﬁ"',:g:{:’ f;f“ gacies and fharcs of perfonal efiates, which dire@s the com-
36 Goo. 3.<.52. millioners of the {tamps to receive the fame, and to give

papets adapted for receipts or difcharges to the parties ap-
plying upon payment of the duties, and that no legacies
liable to the duty thall be paid without fuch a receipt, con-
taining certain particulars, and the amount of the duty pay-
able thereon, under certain penalties; and that no receipt
for any legacy fhall be available in evidence unlefs duly
ftamped; enaéls,

Dinalty of rool.  Seét. 9. % That if any perfon thall alter any word, let-
{?;:{{m"g "« ter, figure, or number, in any affeflment or receipt to be
¢« made or given in purfuance of this act, for any of the
s {aid duties, afier the fame fhall have been igned by the
¢ officer appointed to fign the fame, according to the di-
< peftions of this acty or fhall utter or publith as true any
¢ [uch altered aflcflment or receipt, with intent to defrand
¢ his Majefty, his heirs, &c. or any other perfon or perfons ;
¢ then and in fuch cafe every perfon fo altering, utter-
* ing, or publifhing as aforefaid, fhall forfeit .and pay the
¢ {um of 500l.”
Perfons forging Sedt. 40. enalls, ¢ That if any perfon fhall counterfeic
f}’:{'};; ™ s or forge, or procure to be counterfeited or forged, any
¢ ftamp direéted or allowed to be ufed or provided, made
s¢ or ufed, in purfuance of this alt ; or thall counterfeit or
« refemble the impre(ion of the fame upon any vellum,
« parchment, or paper, with intention to defrand his Ma-
<t jelty, his heirs, &c.; or fhall utter, vend, fell, or expofs
¢ to fale any vellum, parchment, or paper, liable to the faid
¢ duty, with fuch counterfeit imprefhon thereon, knowing
« the {ame to be counterfeited ; or thall privately or fraudu-
« lently ufe any ftamp direCted or allowed to be ufed by
1o s¢ this

Forgery. 913

*¢ this adl, with intent to defraud his Majefly, his heirs, &e. Ch. XIX- § g0
“ of the faid duty; every perfon fo offcnding, and being oF ’L;::;,‘:_
thereof lawfully convicted, fhall be adjudged a felon with- aipisy 5

out benefit of clergy.” R

L 13
L1

By ftat. 39 & 40 Geo. 3. ¢. 89. f. 25. ¢ The commifion-  §31.
“ ers of the navy, ordnance, or victualling may fell and 39 & 40 Gea. 3
% difpofe of any of the ftores aforefaid, marked asaforefaid, M.; : ;
“ {i.e. by f. 1. any flores of war, or naval, ordnance, or "; e
“ vitualling ftores, or any goods whatloever marked as in I;::inme
¢¢ the ftats. 9 & 10 W, 3. ¢. 41. and g Geo. 1. ¢. 8. are ;31&“*3 Ekd
¢ exprefled, or any canvas marked either with a blue ftreak
in the middle, or with a blue ftreak in a ferpentine form,
¢ or any bewper otherwifle buntin wrought with one or
* more ftreaks of raifed tape; the faid ftores of war, or na-
¢ val, ordnance, or vi€tualling ftores or goods, or any of
¢ them being in a raw or unconverted ftate, or being new
* or not more than one third worn;) as they might have
¢ done before the making of this a&t; and fuch perfen
¢ or perfons as heretofore have or fhall hereafter buy
¢ any fuch ftores, or other {tores fo marked as aforefaid
of the faid refpedtive commiflioners, may keep the
* {ame without incurring the penalty of this aét or any
¢ other law, upon producing a certificate or certificates
“ under the hand and (zal of three or more of the faid com-
miflioners that they bought fuch goods or ftores from them,
¢ at any time before they fold or delivered the {ame, ot be-

& fore the fame were found in their cuftody, or a certificate
¢ from fuch perfonor pei'fons as fhall appear to have bought
 the {aid ftores from the faid commiflioners, that the ftores
¢ {o fold or delivered by them, or fo found in their cultody,
¢ were the (tores or part of the ftores fo boughr of the faid
& commiflioners as aforefzid 3 in which certificate or certifi-
< cates the quantities of fuch ftores fhall be exprefied, and -
s the time when, and where bought of the faid commifon-
t ers; who, or any three or more of them, and aifo the
« perfon or perfons afterwards {clling the fame, are hereby
i« empowered to give {uch certificate to {uch perfon or per-
¢ {ons as defire the fame, and have bought or fhall buy any
st of the {aid ftores, within thirty days afier the {ale and de-
s livery thereof.” Then by f. 26. * If any perfon or per-
+ fons fhail make, fign, or give any falle certificate, bill of
3N 2 # pargels,

LrtE.

L3
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Forgery.

parcels, or other inftrument, purporting the identity or
the {ale or difpofal of any goods or ftores, as goods or
ftores fo purchafed of the faid commiffioners as aforefaid;
or if any perfon or perfons {hall utter or publifh any fuch
falfe certificate, &c. purporting as aforefaid, knowing the
fame to be falfe ; every fuch offender upon convidtion fhall
forfeit 200l. and be further corporally punifhed by pillo-
vy, whipping and imprifonment, or by any or cither of
the faid ways and means, in fuch manner and for fuch
fpace of time as to the judge or juftices before whom
fuch offender ¢hall be convifted fhall feem meet. Pro-
vided {uch judge, &c. may mitigate the faid penalty of
200l as they thailt fee caufe. One meicty of which pe-
nalty fhall be to the King, and the other moiety with full
cofls to the informer,” &c.

By ftat. 1 Geo. 1. ft. 2. c. 25. f. 6. % Every perfon or per-
fons who fhall counterfeit the hands of the treafurer,
comptroller, furveyor, clerk of the alls or of the commif.
fioners of the navy, or any of them, or the hand or hands
of the figning or vouching officers of his Majefty’s navy,
fhips, or yards, or of any one or more of them, to any
biil, ticket, or other papers, by virtue whereof his Majefty’s
naval treafure is or may be paid or difpofed of; or fhall
kunowinglyproduce any fuch counterfeit ticket, bill or other
paper; every fuch offender {hall and may be lawfully com-
mitted to prifon by any of the {aid officers or commiffioners
until he find farety to appear at the next general affizes or
quarter feflions for the county, &c. where fuch offender
fhali be fo committed to prifon, to be there proceeded
againft according to law.”

By the ftat. 42 Geo. 3. ¢. 116. which conlelidates all the

afts for the vedemption and fale of the land-tax, it is enadted
{f. 194.) * That if any perfon fhall forge, counterfeit, or

L4
o
<
(21
111
11
113

[11

alter, or canle or procure to be forged, counterfeited, or
altered, or knowingly ov wilfully a&t or affift in the forg-
ing, &¢, any contrat or contralts, for the redemption or
fale of any land-tax, or any alfignment or aflignments of
any fuch lind-tax, or of any fuch contradt or contralls,
or of any pottien of land-tax therein comprifed, or any
certificate or certiticates of the commiflioners of land-tax
or of fupply, or of any chief magiftrate authorifed by this

& a2t
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aft to make out fuch certificate or certificates, or of the
furveyor general of the land revenue of the Crown, ot of
the duchy of Cornwall, or any certificate or certificates,
receipt ot receipts, of the cathier or cafhiers of the go-
vernor and company of the Bank of England, or any cer-
tificate or certificates, ot attelted copy of any certificate
or certificates dire&ed by this a&l to be made out by the
proper officer; or thall wilfully diliver or preduce to any
perfon or perfons acting under the authority of this alk,
or fhall wtter any fuch forged, counterfeited, or altered
contradt or contrafls, affignment or aflignments, certifi-
cate or certificates, receipt or receipts, knowing the fame
to be forged, counterfeited, or altered, with intent to de-
fraud his Majefty, his heirs, &c., or any body or bodies
politic or corporate, or company, or other perfon or per-
fons whomfoever ; in every fuch cafe, all and every per-
fon or perfons fo offending, and being lawfolly convidted
thereof, fhall be adjudged guiity of fclony without benefit
of clergy.” : '

6. Private Papers, Securities, and Decumenis.

The ftat. §Eliz. c. 14. 1. 2. enalls, « Thatif any perfon or
perfonsfhall of his or their own imagination or by fatfe con-

917

ChXX.§314
Ly fletare,
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chartery Sorisings

{piracy or fraud with others, wittingly, fubtilly, and fallely fald, coarerels,

forpe or make, or fubrilly caule or wittingly aflent to be
B s ) gy

or i, witd ina
ont 15 maigd te

forped or made,any fille deed, ckarter,ovavriting fealed, couvt freedsid o inberi-

rolf, ot the wifl of any perfon in writing, to the intent that
the ftate of freehold or inhexitance of any perfon or per{ons
of,in,or to any Iands, tenements, or hereditaments, freehold
or copyhold, or the right, title, ot interelt of any perfanor
perfons of, in, or to the fame, or any of them, thall or may
be moleited, troubled, defeated, recovered, or charged;
or thall promounce, publifh, or fbewv forth in evidence any
fuch falfe and forged deed, charter, wriniag, court toli; or
will, as true, knowiny the fame to be faile and forged as
aforefaid, to the fame intent; and fhall be thereof con-
vi€ted either upon zétion or actions of forger of falfe
deeds, to be founded upon this ftatute at the fuit of the
party grieved, or otherwife nccording to Jaw; he {hall pay
unto the party grieved his double cofts and damages, to
be affefled in that court where fach conviflion fhall be,

3N3 . ¢ and

tarce of amy.
File Pult. de

pacey 45 6.
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Forgery,

and alfo thall be fet upon the pillory in fome open market
town or other open place, and there to have both his
ears cut off, and alfo his noftrils to be flit and cut, and
feared with a hot iron fo as they may remain for a perpe«
tual mark of his falfehood, and fhall forfeit to the Queen
the whole ifiues and profits of his lands and tencmen:s
during his life, and alfo fhall fuffer perpetual imprifon-
ment during his life,”” &e.

A.ud by fect. 3. ¢« If any perfon or perfons fhall {as afore-
faid) wittingly, fubtilly, and falfely forge or make, or

¢ wittingly, fubtilly, and falfely caufe or aflent to be made

and forged any falfe charter, deed, or writing, to the in-
tent that any perfon or perfons fhall or may have ot claim
any ejlate or interefl for term of years of, in, or to any ma-
nos, lands, tencments or hereditaments, not being copy-
hoid, or any annuity in fee fimple, fee rail, or for term
of life, lives, or years; or fhall as aforefaid forge, make,
or caufe or affent to be made or forged any obligation or
bill obligatory, or any acquittance, releafe, or other difcharge
of any debr, account, altion, fuit, demand, or other things
perfonal 5 or fhall proneunce, publifh, or give in evidence
any fuch falfc and forged charter, deed, writing, obliga-
tion, bill obligatory, acquittance, releafe, or difcharge, as
true, knowing the fame to be falfe and forged, and fhall
be thereof conviéted as aforefaid ; then ke fhall pay the
party grieved his double cofts and damages, to be afleffed
in fuch court where fuch convition fhall be had, and
thall be alfo et on the pillory in fome one market town
or other open place, and there to have one of his ears cut
off, and thall alfs be imprifoued for one year, without

¢ bail or mainpsize.”

Which double damages it appears fhall be governed by

the penalty, and not by the debt appearing due in the con-
dition. '

By {. 5. 2 defendant convicted upon this a&, who fhali

have reccived thereupon punithment corporzl according to
the act, fhall not be impeached again for the fame offence,

By L. 7. « If any perfon convidted or condemned of any

¢ of the offences aforefaid by any of the ways above limited
“ {hall after any fuch convi@ion or condemnation eftfoobs

¢ commil

Forgery, 919

* commit 2ny of the faid offences in form aforefaid, every ch. XIX. § 3.
¢ fuch fecond offence er offences fhall be adjudged felomy, Ofﬁiﬁ‘:?:;-ari-
 and the partics being convilted or attainted thereot fhall dies, & &y

¢ f{affer {uch pains of death, and forfeiture, &c. as in cales 5 Eliz. ¢ 140
¢ of fclony, without benefit of clergy.” But by [, 8, this

thall not take away dower or corrupt the blood.

The 7th {fect. includes one who, having being convited 3 Intt. 172,
for forging a deed, afterwards knowingly publifhes the
forged deed of another.

There mult be a convidlion by Judgment of a firlt offence rHale, 636.
before the fecond offence be comsmitted ; otherwile it is not } I:; wk. ch. 0.
felony: the record of which conviftion muft be fet out in 3 Ink. 172,
the indiétment for the fecond offence, in order that it may
appear to be a conviction of {uch a forgery as is within the
ftatute; but a prior convittion of any offence within the
ftatute is futhcient.

Sed. 1o. gives power to juftices of oyer and terminer and & Hale, 637
of affize to hear and determine the offences. Under this & Bi% 57
the Judges of B. R. have jurildiction, bt not juftices of
the peace in Seflions.

Selt. 11. repeals all former ftatutes provided for {orgery
of falle deeds, charters, muniments, or writings.

Se&t. 15, provides that the act (hall not extend o any Freerinn as 1o
* artorney, lawyer, or counfcllor, who fhall for his client ewovies, Ge
¢ plead, thew forth, or give in evidence any falfe and forged
¢t deed, charter, will, coert roll, or other writing for true,
¢ being not party or privy to the forging of the fame, &c.;
« nor (by f. 16.) to any perfon who {hall plead or thew ferth
¢ any deed or wriring excmplified under the great feal, or
¢ under the feal of any other authentic court of this realm,
¢ nor to any Judge or other perfon who fhall caufe any feal
« of any court to be fet to any fuch deed, charter, or writing
¢ enrolied, not knowing the fame to be falle or forged.”
By f. 12. there is a fimilar exception in favour of pro€tors,
&c. in the eceletaftical courts,

The above ftatute of Elizabeth has now nearly fallen into .
difufe fince the pafling of the ftat. 2 Geo. 2. c. 25. which Confiradtion en
extends to ail deeds and wills, upon which the profecution 357 & %
is eafier and the punifhment capital in the firft inltance, cafe, poft. par.
There are belides feveral particular ftatutes, before no-

3N 4 : ticed,
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ticed, adapted and confired to the forgery of the like iu
ftruments i the names of particulsr perions or corporations.
And it may be remarked once ior all, that the {ame general
rules of conftrudiion will apply equally to the fame inftru-
ménts named in the feveral ftatures puficd in port matesis,
and all moft neceflarily be governed by the fame principies
of the commaon law.

The firft branch of the flatute 15 econfined to forgeries
affeCting the eftate in poficflion, or the right, tile, or inte-
relt of any perfon ia or to the freehold or inheritance of the
lands, &c.; as the enfuing branch is to be undeiftood when
the forgery is to the meoleftation of a termor.  But a forgery
of arznt-charge cr even of a leale for years.in the name of
one who is feifed of the freehold or inheritance is within
the former part ; and the words for a ferm of years in the fe-
cond branch relate to fuch an eftatz or interell in eilv
before,

The words ¢ awriting feal:d” have been holden to extend
to a falfe cultomary of a copyhold manor, under the feuls
of feveral of the tenants, containing falfe cuftoms to the dif-
herifon of the lord, and purporting to be by the confent of
all the tenants and the allowance of the Jord : and fo a fa-
tute merchant or recognizance in natace of a ftatote faple is
within the ftatute, as having the feal of the party 3 though
it is doubted in Rolle whether a ftatate fiaple be fo, becaufe
it need only have the {cal of the ftaple. '

By the firlt claufe the deed, charter, or writing mult be
fzaled, and {o it muft appear in the indi€tment; but the
court roll or will need not be fealed. And this holds goed
alfo in the confiru@ion of the fecond branch, where th
word uriting extends to a will whereby a term for years is
davifed 3 23 the word will in the firft branch means a wiil
concerning the freehold and inheritavee. But T cannot re-
concile with the words of the ftatate what is fuid by Lord
Colke and Lord Hale, that a will in writing concerning goods
only is within the fecond branch; and the paffage in Dyer
referred to by Lord Coke does not fupport the pofition.

The words ¢ any obligation or bill obligatery” in the
fame cliefe mult be intended of fuch as are fealed. But
the forgery of a deed containing = mere gift of perfonal

chattels i3 not within it.
The
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The forcery of a leafe of lands in Ireland is {aid not to Ch. XIX.§3;,

L . Lthb: this ftatote, but punithable as a mifdemeanor at ofﬁﬁ{ﬁ?}:ﬂ,
seimen law (2) rittes, e by
5Eliz. e, 13,

‘I'iie cafe of Crooke may be referred to as a good explana.
it of the fatute.  Lhat.was an indiltment on the fiat. 3 o Crooke,
1 .z, 2. L. for forgery, wherein Garbut and his wife were ﬁéaﬁéﬁéaﬁf'z'
fuid 1o be ftifed of certaln mefluages lands and tenements Notes,SC.z 5t
calicd _‘}'atwiré, {containing in falt 300 acres). and the con- ?:1:! f{‘;‘}’:::iﬂ
veyance forged by the defendant was of Jawick Park, con- 57.and 261,
tzining 4000 acres, which was charged to be done with ﬁf};;gfﬁf:;
intentiow to cheat Garbut and his wife. After conviCtion e flar. sEliz. it
and 2 motion for a new trial, which was denied, it was ;a{‘f;:?j: :f;_
moved in arreft of judgment, and the cafc was argued /fed in hbis pof-
. [effiony, though he
at great length, and was under confideration for feveral %y sigied:
terms. 'The Court took time to confider of their judgment 3 <9 ¢ variame of
. . . . . - L. Fawick Park for
and fivaily the Chief Jullice delivered their opinion, that Suwics in rhe
the aét of parliament did not mean that there fthould be a J7ged deed is nox
forged conveyanceof the very lands; but if it were any deed Vide the prece-
whercby the party might be molefted it was fufheient, That ifgr::n?‘:::::ge
in this cafe the variance was only as to the defeription of in Crown Circ.
the lands; and if fuch 2 variation were to get the offender ;‘f;‘f’;;’;: f:’;;
off, it would defeat the ftarute. That it was not neceffary 1738}
that the land thould be really affeéted by the forged deed,
or that the party fhould be evicted; but if he might be
difturbed by it,it was within the intent of the aét of parlia-.
ment. ~ That in this cafe it was proved that after the deed
was forged the defendant fent word that he had purchafed
Jawick, and that he had aétually taken out writs againit the
tenants of Jawick in order to ejeét them.
Sir J. Strange’s report in fomewhat {tronger texms ftates 2 Stra gor.
that the Court relied on the words of the at, ¢ # 2he infent
¢ that the ftate of frechold, &c. of any perfon to any lands,
s &c. or the right or title of, in, and to the fame, fhall or
“ may be molefied, troubled, defeated, recovered of
¢ charged * By which it appeared that it was not neceflary
that there fhould be a charge, or a poffbility of a charge; it Fipolwhatwas
was f{ulficient if it were done with thas intznt ; and the jury {;;dpl’r{ml‘;:g: on
had found that it was done with intent to moleft Garbut
and his wife in the pofleflion of their lands.
The defendant received judgment as dire@ed by the fta-
tute, viz. to be fet in the pillory at Charing Crofs, to have

{a} 1 Hawk. ch, 70, L. z0, 3 Hale, 683. 3 Leon, 1700

"

both
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ch. X1X. § 13. both his ears cut off, his noftril {lit and feared with a het

offﬂf::ﬁ;_ iron, his rents forfeited to the King for life, and to be im-
e @e by prifoned during life.

1z, €, N
i__.lf_. In the courfe of the difcuffion all the Judges delivered their
8. ante, opinions, and agreed that the intent of the party to moleft

&c. the eflate was a matter of fact proper to be teft to the
jury upon the evidence, and that the qus mado which was evi-
dence of fuch intention need not be ftated in the indi€tment.
The principal queition feemed to be, whether it were ne-
ceffary to bring the cafe within the ftatute that the deed, fup-
pofing it to be genuine, thould be fuch as might poflibly have
an effet; which Ld. C.J. Raymond feemed to think this deed
could not have by reafon of the variance ; it not being laid in
the indiftment that Garbut was {eiled of Jawick Park, or
that Fawick Park was part of Fawvick, or that the lands were
known as well by the one name as the other, or any other
The words with- matter whereby to afcertain them to be the fame, [and there
in the crotehets 1 eing no averment of any previous treaty concerning Jawick

are taken from
Fimegibbon'sRe- in confequence whereof there was a conveyance of Jawick

f:f,in:[,;hfeu:ﬂ ** Park, which (if it had been a real tranfadtion) weuld, he
Aancofrom Mal- thought, have laid a foundation for a court of equity to decree
Notes, " aconveyance of Jawick: fo that, he obferved, the obje&lion
in all its force was reduced to this, that upon the face of the

indiétment vo title could be made either in law or equity to

the lands of Jawick.] Page J. obferved, that the flatute

did not require that the deed {houid be for the conveyance

of lands or any thing elfe in the pofleflion of the party : but

it might be any deed by which the party might be difturbed,

and the intent was a matter of fact proper to be left to the

jury. No cjeCtment would iie in this cafe; nor even if the

conveyance had been of Fswick could it have had any effedt,

being a forged deed, which was no deed at all. But he

feemed to think that if the deed had been really executed by

Garbut and his wife, with that miftake, a court of equity

would have obliged them to execute a proper deed. And if

they would have been lieble in cafe of a true deed, they

might be {aid to be liable to be difturbed under colour of a

falfe one till it was difcovered to be fuch. Probyn J. alfo

thought that the eftate would have been bound in equity if

it had been a true deed with fuch a miftake init. Lee .

faid, that all that was neceffary was to charge fuch faclts in

the
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the indictment 2s conftituted the offence created by the fta- ch. Xix § 34.

tute; and it was not neceflary to lay thofe fadts which were Of‘g"ﬂm""

_Pri-nn’fefemrf—
evidence of the intention, becaufe that was proper for the jury, fiz, &c. by
and they had found the intention. And though the deed ifif_:t
as it was fet out might not have any operation in law, yet

the intention of the defendant might be as much to moleft

the p-fleffion of Garbut as if the deed had be:n good.

By ftat. 2 Geo. 2. ¢.25. made perpetual by ftat. 9 Geo. 2. § 34

€. i8. ¢ if uny perfon fhall fallely make, forge, or counter- iﬁwﬁ.ﬁ‘fﬁm
¢ feit, or caufe or procurc to be fallely made, &c. or wil- e, 2 guicranca
lingly 2€t or afhiit in the falle making, &<, any deed, awill | o reepis for mos
teflament, bond, writing obligatery, bill of exchange. promiffary :g;::;f;ofaz.
stofe Tor paveent <f money, indor/ement or afignment of any o2 31‘3‘;;‘
s< bill of excirange or promiflory note for payment of meney, c. 2a. . 73.
¢ or any acquittance or reeipt either for money or goods,
¢ with intent to defraud any perfon whatfoever, [and by far.
« 3t Geo. 2. ¢. 22. {, 78. with intent to defraud any cor-
¢ poration whatfoever]s or {hall utter or publih as true any
* falfe, forged ot counterfeited deed, &c. with intent to de-
¢ fraud any perfon (or corporation), knowing the fame to be
# falfe, forged or counterfeited; every fuch perfon being
& thereof lawfully convicted fhall be deemed guilty of felony
s without bencht of clergy.”

The ftat. 7 Geo. 2. ¢. 22. (made to {upply the defefls of 7Geo. 2. c. 22
the former a&t which it recites, and reciting further that no ﬁ:,;,':l’:i b
punithment is inflicted by the faid a& on fuch as commit ::;:‘:‘:;‘r;;‘;::;
the offences thereinafter fet forth,) enais, that « if any perfon of money, or de=
& fhall falfely make, alter, forge or counterfeit, or caufe or fivery of gouds.
« procure to be falfely made, &c.; or willingly a& or afhlt
¢ in the falfe making, 8c. any acceptance of any bill of ex-

“ change, ot the number or principal fum of any accountable
 yoceipt for any wote, billy or other Jecurity for payment of
¢ money, or any warrant o order for payment of tmoney, or dg!;'—
% wery of goods; with intent to defraud any perfon whatfoever,
¢ [and by ftat. 18 Geo. 3. c. 18. withintent to defraudany ;3 ges. 5. c.18.
« corporation ;] or fhall utter or publifh as true any falfe, al-
« tered, forged or counterfeited acceptance of any bill of
« exchange, or accountable receipt for any note, bill, or
s other fecurity for payment of money, or warrant or order
« for payment of movey, or delivery of goods, with intfn-
' . % tion

4
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‘¢ tion to defraud any perfon (or corporation), knowing the
¢ fame to be falfe, altered, forged or counterfeited ; then
¢ every fuch perfon being thereof lawfully convitted fhall
“ be deemed guilty of felony without benefit of clergy (4).”

In the ftatate of 7 Geo. 2. there is no exprefs faving of
corruption of blood as in the others: and by . 4. of the ftat.
2 Geo. 2. ¢ 2%, the a€l is not to extend to Scotdand.

I now proceed to note fuch determinations as have afcer-
tained what fort of inltraments come within the defcriptions
in the abovementioned ftatutes.

(4) Many of the cafes apon thele fatutes have turned more vpdn the general
principles of forgery tham on the particular confiradtion of the words of the itastutes
themfelves, Thefe therefors may be more conveniently diftributed under the
general heads of inquiry.  Thus under the 4th head, concerning the validity in
Yaw of the thing forged, are noticed the cafe of Japhet Crooke, for forging a leale
2nd releals ; Coogan's cafe in 1787 ;3 Murphy’s cafe in 1y53; and Sticling’s cafe
iz 1774, for forging wills in the names of Jiving perions ; Flizgerald and Lee's
cafe In 31741, for forging the will of a decealed feaman, with a variance in the
namc in different parts of it. So cafes of forging Bank notes, &c. where the
queltion has tuencd on the degree of fimilarity to the true one, as Jones's cafe and
others, So Readicg’s cafe in 17g3, for forging an acceptance in a different name
trom that of the perfon to whom the bill of exchange was dize@ed ; Moffatt®s cafe
in 1787, for forging a bill of exchange for a lcls fum than /. which is difallowed
by ftar, 17 Gen. 4. ¢. 50.; Wall's cafe in 1800, for forging a will of land attefted
only by two witnefles; and Hawkelwood’s cafe in 1784, and others fince, fof
forgery of bilis of exchange wiich appeared without ftamps,

Under the gth head of inguiry, how far ufing a Aftitious name or perfonating
the true man, &e. will affedt the offence, Lewis's cafe 1754, for forging a
power of attorney ; and Wilks’s cale in 1767, for forging a biil of exchange;
Aickles’s cale, for forging a promiffory note ; Bolland’s cafe, for forging an in~
dorfement on a promiffory note ; Teft's cafe in 1777; for thelike ; Locketr’s cafe
in 1772, and Shepherd’s cafe in 1481, for Forging orders for payment of money ;
and Taylor's cale in 1779, for forging a seceipt for money ; all forgeries in the
ratnes of fitious perfons, whofe charaCters were in fome inflances afumed by
the prifoners ; and Duna’s cafe 176g, for forging a pramiffory note ; and the cafe
of Mead v, Young, for forging an indotfement of a bill of exchange ; both in
the names of real prrfons ; and many others of the like fort will be found.

Under the 8th head of inguiry, as to the indi@ment amd evidence, Malon®s
cafe, for uttering 2 forged acceptance of a bill the tenor of which was not (et forth,
and others of that fort; Teftick’s cafe in 1774, and Hunter's cafe in 1794, for
forging a receipt for money; Reading’s cafe in 1793, for forging a bill of ex.
change ; Gilehrift’s cafe in 1793, for fargig an ordér for payment of money ;
JYones and Falmer’s cafe in 1785, for forging a deed and a receipt for money § Dun=
neit’s cale in 1792, for forging a bond and wriling chligatory 5 and various other
cafes, where the queitions bave either turned oa the manner of charging the offence,
or the application of the evidence to the charge,

Writing=

F orgery. 92 3

Writing- Obligatory.
In Dick’s cafe, who was indicted and convicted of know- Ch. XIX. § 3s.

ingly uttering a forged writing-obligatory commonly called f’f::g,f”-“'
2 Scotch bank note in this form; ' fﬁf:“f:;;f"
¢ Five Pounds. Bond accord. Sterling. &, ?
« No. 157, ——
—— ¢ Aberdeen, 1 May 1767. gﬁ‘;;:‘;w&
28 MS. Gould J.

@ The Banking Company in Aberdeen are hereby cbliged %";‘,‘;}ﬁjﬁ

¢ topayto Js. Brand or bearer on demand at their office :;:f,;}fﬂtﬁd

s here, five Pounds fterling, by order of the Directors. 7, Seh Bank

ble in Scot-

« W, Brebner, E Dire&ors. R. S“nd%l“&‘lf!! ) Fayablein Seot.

¢ ]. Burnpett, AL 922 Gozeczs
the Judges were divided in opinion whether fuch 2 note
were within the meaning of the ftat. 2 Geo. 2. ¢. 25.; and
whether the uttering it in England were felony; the ftatute
{{. 4.) having negatively excluded Scotland; and the note
being made payable locally where it was drawn. At length

the prifoner received the King’s pardon.

Receipt for Moneg, § 26,

il i i Teftick's cale
William Teftick was found guilty on the fecond count of Tetcusale,

an indictment, which charged that he felonioufly uttered and afl. 774,
; ' ¢ d terfeited MS. Gould T.
publifhed as true a certain falfe, forged, and coun ted MS. Coud

receipt for money, with the name ¢ Stephen Withers of, &c. pué!;ﬁ;éafwyd

« for the fum of rl. and 4s., which lalt-mentioned falle, ;::‘g‘m;:‘;}"gg
1 i i * yiz. receipt ifulf,
¢ &c. receipt, is as foilows,” viz o . re éf:aéd’m
. s 18:h March 1 773 « contents above,
n
s Received the Contents above by me, o by me, &c.

. wwithoat fetting
¢« Stephen Withers,” f,:,_x, ,5;{ ;,;;,-ff

with intent to defraud R. Goadby, he the defendant at the e wwhick it

. . . referted, is fuffi-

faid time when, &c. well knowing the faid receipt to be ge; for that is
matier of evidence,

forged, &e. Fide pott. L 53+

It appeared in evidence that Goadby fold Lottery tickets
and flres, and paid the money for prizes; and that the
prifoner was employed by him to carry out the prize money
with an account of the dedu€ions to pay it to the party,and
bring back his receipt. On the 16th of March 1773 the pri-
foner had the following acconnt delivered to him with money
to pay the balance. -

No.
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No. 38,811,
Mr. Withers, £eoa d
Que 16th of a .20 Prize - « 1 5 ©
Deduét for expences advancing and remit-
ting money to you - - - o I 0
r 4 o

which account the prifoner on fettling his accounts produced
to Goadby, with the receipt ftated in the indi¢tmens at the
bottom of the faid account, and took credit for the amount,
knowing that Withers had not been paid; and having made
excufes to him for the omiffion. It was proved by Withers
who had before the trial been paid the money by Goadby,
that the receipt was not his hand-writing.

It was objected by the prifoner’s counfel that this receipt
did not correfpond with the indiCtment ; for nothing was
fet fosth but the receipt as for rhe comtents abyue : and that
together with the bill of particulars was one enfire thing ; and
it being fet forth, *¢ which faid falfe receipt, &c. is as follows,”
the whele ought to have been fet forth, and not part only.
namely,  zhe contents above” which did not appear to
be the fame, nor to be a receipt for money. And this ob-
jeficn was likewife urged after coaviltion in arreft of judg-
ment as to the infufficiency and inconfiftency of the indict-
ment; in this, thatit did not appear by the receipt fet out in
the indi@tment that it was a receipt for momey, or what it
was for; and being only for he contents above, and nothing
{et forth to fhew what they were, or explain the receipt, it
was unintelligible. After conviltion judgment was refpited :
but in Michaelmas term 1974 the Judges were of opinion
that the indi€tment was {ufficient; for it was * Received
% the contents above,” which fhewed it to be a receipt for
fomething though the particulars were not exprefled; and it
was laid to be a forged receipt for money under the hand of
S.W. for £.1 4 o; and the bill itfelf was only evidence
of the fatt, and fhewed it to be a receipt for money as
charged.

John Harrifon was accomptant to the London Affarance
Company, who kept their cath with the Bank of England.
For which purpofe the Bank furnithed the company with a

book, the title of which was, ¢ Debtor, the Bank of Eng-
¢ land,

Forgery.

*¢ land, with the London Affurance, creditor.”  When any
maoney or bank note was paid into the Bank, the clerk of the
Bank entered the amount on the debtor lide, to which he
figned his name. And on the other hand, when the com-
pany drew for money, the cathier of the Bank awrote off fo
much from their bank book. This bank book was kept by
the prifoner, as accomprant to the company, and {ent by him
to the Bank as occalion required. And one John Clifford
the Bank clerk having entered on the debtor fide of the ac-
count book ¢ 1777. June 16. Bank notes. C. [.210.”
23 [o much received for the ufe of the Aflurance Company,
the prifoner prefixed the figure 3 to the fum, thereby making
the fum received to be £.3210. The prifoner was indicted
for this forgery, and the indi¢tment contained different fets
of counts, the one fet framed on the ftats. 2 Geo. 2. c. 235.
and 31 Geo. 2. ¢. 22. f. 78. charging the prifoner with forg-
ing and uttering a certain receipt for money, viz. ¢ 1777,
* June 16. Bank notes. C. [.3210.”, with intent re-
Ipeflively to defraud the Bank of England, and the London
Affurance Company. The other fet framed on the flat.
7 Geo. 2.¢. 22. charging the prifoner with altering and ut-
tering a certain accountable veceipt for bank notes for payment of
money (fetting it out as before) viz. the faid fum of £.210,
by prefixing the figure 3 to the faid figures and cypher
£ 210, whereby the words, &c. * 1777. June 16. Bank
““ notes, C. f.210,” together with the figure 3 imported
that J. C. a clerk of the Bank of England had received
bank notes to the amount of 3210, with the Iike
intent.

It was firft objected that the cafe was not within the firlt
fet of counts, which were framed on the Rats. 2 & 31 Geo. 2.
thofe ftatutes being confined to receipts for money or goods,
and this being a receipt for fané notes, which were neither
money nor goods; and that the Legiflature had fo thought
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by pafling the ftat. 7 Geo. 2. in which §ifls, nates, &e, are

particularly mentioned. And the Court allowed this ob-
jedtion. It was next objedted as to the other fet of counts,
that the fiat. 7 Geo. 2. on which they were framed (though
otherwife including fuch a receipt) was confined to offences
of this defcription done with intent to defrand any perfin ;
whereas this was laid with intent to- defraud the two corpora.

tions
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tions refpectively mamed. 'That the Legifl:ture had decid=d
the validity of the objeftion by paffing the ftat. 31 Geo. 2,
€. 22. which reciting that doubts had arifen whether the
word perfin extended to a corporation, re-enadls the provi-
fions of the ftat. 2 Geo. 2. ¢, 25. as applicable to corpora-
tione, but omitted to include the offences named in the f&at,
7 Geo. 2. This point was referved for the opinion of the
Judges, and the prifoner was acquitted on the firft fet of
counts and convifted on the fecond fet. But the Judges
afterwards decided this obje€tion alfo in favour of the pri-
foner, and he was difcharged. The defe@ however is now
fupplied by the ftat, 18 Geo. 3. ¢. 18. before fet forth.

In the printed report of this cafe it is alio faid that the
Judges were clearly of opinion that the entry in the bank book
as fet forth was an accountable receipt within the meaning of the
a&, though ro opinion was publicly given. The ground of
this opinion was afterwards alluded to by Grofe J. in Lycn’s
cafe after mentioned («). It does not appear whether this
opinion were formed with reference to the manner in which
the offence was laid in the indi@tment, which no otherwifc
connected the entry itfelfl forged with the book in which it
was made thin by averring that the defendant forged, &c.
“ a certain receipt for money, purporting to be a receipt

given on the 16th of June 1777 by one J. C. (whith faid
J. C. then, &c. was and ftill is a clerk of the governor
and company of the Bank of England, entrufted and em-
ployed by the faid governor, &c. to give receipts on their
behalf for {uch {ums of money, notes, &c. as he might
receive for the faid gpovernor, &c.) for and on behalf of
the faid governor, &c. to a certain corporation calld
The Londin Affurance, for the Iaid governor,” &c,
(Then after {etting forth the tenor of the receipt as before
mentioned) * which faid receipt for money, &c. did import,
fignify and exprefs that the faid J. C. as clerk of the faid
governor, &c. had on the 16th of June 1777 received of
the faid corporation called The London Affurance the fum
of £.3212, with intent to defraud,” Zc.

Wiliiam Ilanter was tried on an indiftment charging,
that he Lad in his poffeflion a paper partly printed and partly
written, cailed a navy bill, figned by Sir A. Hammond, Bart.
{and others ) three of the principal officers and commiffioners

7 of
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of his Bajelty’s navy; which faid paper is to the tenor and
effedt following, that is to fay, ¢ Extra. Received the
“ z0th Sept. 17799. No. 660. To Edward Wilfon, pilot
€ extra, in reward for his fervice, between the 1l June and
¢ the 8th Sept. 1594, in pileting his Majelty’s floop Lord
¢ Mulgrave from the river Humber to the Downs, thence
to Spithead, and back to the river Humber, and artend-
ance, as appears by a certificate remaining in the comp-
¢ troller’s office, the fum of [.25.

A, 5. Hammond. S, Henflow,  Geo. BMarfh”

And under which {aid paper partly printed, &c. called a
navy bill, was then and there contained a certain order in

L 14

writing for payment, called an affignment, fer payment of
the fum of money mentioned in the {iid paper, &c. called a
navy bill, bearing date 24th Scpt. 1794, and figned by G.
Marth, Efq. Geo. Rogers, Efg. and Samuel Marfhal, Elg

three of the faid principal officers 2nd commiffioners of his

ajelty” . and which faid order in writing for pav- 7
Majefty’s navy; and which fa 2 pas

meet, called an affignment, for payment of the faid fum of
money mentioned in the faid paper partly printed, &c. c'ailrfd
a navy bill, is to the tenor and eff:ét following, th'ﬁt iz to
fay, « No. 6460, to be paid out of £.2000 reccived &th
¢ Sept. 1704, and appointed to pay piiotage on the head of
¢ wages.

¢ (3. Marth., G.Iogers. S Marfil

¢ Afligned the 24th Sept. ¢4

Q.8
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Upon which faid paper wnting was then zwd there con-

tained 2 cevtain indorfement partly printed and partdy writ=
ten by one Wm. Davis, chief clerk to the compiroiler of 'his
Majc{ty’s navy in his oflice for bills and 2ccounts, which
{43 indorlcment is to the tenor and effed) following, that is
to fay, « The certiﬁ_cate within mentioned is inderfed Ly
 Ed. Wilfon payable to dr. Wm. Thornton.

& T Davis”

The indi€tment then charged that the priforer Jid felo-

nioufly forge, Bic. 2 certain receipt for money, to .wit, far
the fum of 24 1. meutioned and containcd‘ ifl the [aid paper
partly written, &c. called a navy bill; which forged receipt
is as follows, that is to fay, ¢ Wm. Thormton.” ¢ Wm,

3 ' ¢ Hunter,”



939

Forgery.

Ch XIX. § :6. © Hanter,” wich inteation to defraud his Majeily, agaioit

By far. 2 G 2e
25y S
Of deeds, e

ard receipls,

the Gatute, &

A fecond count fiated the navy bill, the order for payv-
ment, and indorfement, in the {ame manaor as in the firl
cougt; and then ftated that to the faid talt-mentioned paper
partly written, &c called 2 mavy bill, was annexcd and
written a certain falfe, forged, end counterfeited receipt for
moner, to wit, for ehic fum of 25 L in the faid Jaft-mentioned
paper parily printed, &c. called a navy bill; which faid
falfe, forged, and counteifeited receipt for mouey is as fol-
Iows; that is to fay, ¢ VW Thornton.” ¢ Wm. Hunter”
And that the prifoner ¢id uiter and publifh as true the futd
Laft-mentioned Lorged and counterfeited receipt for money,
with intent to defraud his {uid Majefly; he well knowing
che {ame to be falfe, &e. There were other fimilar countsy
fome charging the inftrament forged to be an acquilisnce;
others fating the Intention to be to defraud War Thornton
and other perfens.

On the trial it appsared that Edward Wilfon, who had
been pilot of the Lord Mulgrave, having received from hie
captain a ccrtiheate of his fervice, {ent it to Wm. Thorntor
to receive his wages. 'Fhat the prifoner was a clerk in ths
comptroller’s offices and being employed to forward the pi-
tot’s bills through the office, got tuto his hands the bill (tated
in the indidtment, and cerried it with the order for payment
and indorfement upon it, which were neceflury for receiving
the money, to the cafhicr of the pay-ollice ; having wafered
co one fide of the bill, on which was written the fum 251,
ander thole figures, a four-penny ftamp ufed for receipts, on
which were written the names of ¢ W, Thoraten, Wi,
Hunter,” without any words importing that they had re-
ceived the money.  And it was proved that the cathiter was
in the habit of paying navy bills on the owner’s name being
written under the fum without any other receipt. Frap-
peared on producing the bill that the name Major Woolhead
was written at the bottom of it; with refpeét to which it
was proved that it was ufual to have his name to the bills,
2 withont it they did not regularly pafs through the ofhices
but that a bill would not be (topped if his name were not
put to it. There alfo appeared on one fide of the bill the

initials

e gk

Forgery.

initials of Mr. Davis’s name, T. D. which were not flated
in the inditment,

‘After convidtion, judgment was refpited to take the opi-
nion of the Judges on the cafe, which was argued before all

the Judges {except Afhhucft J.) in the Exchequer-chamber, 16¢h June 1795

where feveral objetions were made on behalf of the prifoner
to the indiétment. 1. Becaufe it did not appear by the
tenor of the inftrament as fet forth in the indiCtment that it
was a receipt. 2. Becanfe there was nothing ftated in the
indiétment to fhew that this could operate as an acquit-
tance. It was argued as to the firlt, that forgery confifted
in making a falfe inftrament fo as to refemble a genuine
one. That it was not fulficient, as here, to allege generally
that the prifoner forged a receipt, which was a conclulien of
taw, but faéts mult be ftated to {hew the Court that fuch
conclufion was true. Wherefore the indiétment muft fet
out the inftrument it{e}f forged, that the Court might fee that
it was fuch as the ftatute intended which made tie forging
of it felony. That here the tesor of the inftrument fet
forth was imply ¢ Wm, Thornton, Wt Hunter,” which

did not import & receipt, and was ftated as an independent.

infirument ; the previous ftatements of the navy bill, &e.
having no connetion with the charge, and being only frated
as inducement. For though the fecond count {tated that
the receipt was aunexed to the mavy bill, yet that only im-
plied that originally the inflrument confidered as the receipt
was fomething indcpendent in itfelf; and it only amounted
to charging that that which was no receipt in law was fo
annexed. That this therefore was not like the cafe of an
indoifement of a bill of exchange, which was always con-
nefted with and incorporated into the bill irfelf. 2. That
fuppofing the meaning of the inftrument need notneceffarily
appear on the face of ir, {tilt this indiétment was bad, inal-
much as there was nothifig which charged thut the words in
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ove, which was neceflary where the inftrument did not fhew
its meaning upon the face of it. 3. It was objected, that as

{a) 1t was alked by Eyre C. T, Whether there were any author’ty to fhew tiat
the meaping of equivocal words could be tixed by alleging that they fourzeial 10
Be fuch oz fuch @ thing ? for he conceived that the word purgirs dgrined appares:
meaning. :
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the navy Lilt fet forth in the indi€tment had not the letters
nor the name * Major Woolhead,” it varied
from the navy bill proved.

It was anf{wered on the part of the Crown to the two firfk
objelions, that it was fuflicient to fet out the tener of the
thing forged, which here confifted of the name, and was
averted to be a reccipt for money; and the only queftion
was, whether a receipt could not confitt of a name, which
no doabt it might, if in poiat of fact it were fo intended.
"Then the indi€iment fated the exiitence of the navy bill, and
thaz to obtain payment of it the prifoner forged the name
¢« Wm. Thoruton” as a receipt, the meaning of which wus
properly to be afcertained by evidence, and needed not to be
{tated on the record. 3. That the omifhons adverted 1o in

fering out the navy bill conftituted no part of it, bur were

merely fignatures or memoranda made by the clerks through
whofe offices the bill pafled; aud that they furnifhed no
ground of objedlion in this cafe, as the navy bill was merely
fet cut in the indidment by way of Inducement.

In Eafier term 1796 judagment was wrrefted oo the ground,
that it did not appear on the face of the indifiment, uor was
it hewn by averment, that the inflrument was a receipts
Though Buller J. thoughe that the fecond count might be
fupported; coniidering this to be as much & reeeipt as the
writiag a name was an indorfement on a bill of cxchange.
But to this it was aniwered, that an indorfement was coni-
pleie by writing the name on the bill withour anv thing
more.  Whereas the name wlzlf a3 ated in-the mdiciment
was no recetpt 3 though the nume coupled with the nuvy bill
might together form a receipt. Bat then it oughv o he fo
ftated ; s was done i acale referred to i the Crown Cirouin
Companion,(p. 405.€d.0f 159¢.} whichwas an [sdiétnucnt for
uitering a forged warrant for payment of a Scudi-Sea anuui-
ty, wherein it was ftated that cne D. I was a clerk of the
8. 5. Company entrufted to fign warrgnrs for the payment
of money ; and that one 11, P, baving in his coltody a cex-
tain warrant, &c. figned by the faid 120 Hoand diredted 1o
R. R. the cathier of the,Company for the pavment of 8. to
one W. )., on the back of which [aid warrant the faid W,
D. had figned his name ; swhich faid paper pertly printed, £5c.
pgether avith the faid inderfenient in forrs aferefuid, &id gurgort

s

Forgery.

¥o be and qvas a veceipt, acquittance, and difeharge, under the hand
ef the fuid W. D. for the faid fum of 8L, he the faud H. P,
did feloniculy alter, &c. (v)

james Lyon was indiled for forging a ferip receipt for
2c00l. 3 per cent. conf., which was charged to be a receipt
Jor money, in this form:

¢« [.2000 three per cent. annuities 1793
By virtue of a refolution of the Houfe of Commons for
raifing £.4,5¢0,000 for the fervice of the year 1793.
¢ Recelved of the fum of £.144 for?)
¢ the depofit of £.10 per cent. on L1440, fub-
s feribed by him in purfuance of the abovefaid
« refolution ; and vpon due payment of the remain-
« ing £.go per cent. of the faid fum of L1440,
the faid fubferiber or his affigns by indorfement
s hereon will in exchange for this receipt become
«« entitled to £.2000 joint ftock of 3 per cent. an-
* nuities, which were confolidated at the Bank of
s« England by certain acls, &c., the intereft to com-
mence from the 5th January 1793, &¢. Witnels
# my hand this 4th April 1793. |

# Entered. W, Johnfon. T. Thompfon.”

_ ¢ gt May.

s« Received £. 144 for fecond payment.

« Forered. W, Smart. T, Thompion.”
{Setting farth like receipts for other payments to the fifth
inclufive ;) With intent to defrand the governor and com-
pany of the Bank of England.

There were other counts laying the intent to be to de-
fraud other parties, and for utrering the fame (5).  To this
there was a demurrer on the ground that the infirument
forged was not a receipt for money within (he fiatutes, inaf-
miuch as it was not filled up with the name of the fubferiber
or perfon from whom the money was reccived.  And aftee
argument by counfel, and cenhderation of the cafe by all
the Judges to whom it was referred, they were all of opinion
that the prifoner was entitled to judgment.  Grofc J. in de-
livering the opinion of the Judges obferved, that the inidru-

£

-

?£'I44

ta} Fule 2 Leach, 71g. where the opinien of 1he Judges as delivered by Mr,
Justice Grafe ar ihe OL B, in May 1796 isNated,
Y Annther od Gmenr charged a fimilar effence as a forgery of a ferip veceipt;
$o which there wad .0 a demutrers ’
303 ment,
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;jﬂf”;é‘iﬁ ment, the tenor of which was neceflarily fet forth in the
¢33, &e.  inditment, was not @ receipt for money in contemplation of
f{f::f;;f‘- Liw, within the meaning of the fatute 2 Geo. 2. ¢. 23, &c.
e~——en. . That it was the duty of the cafhier, appointed by the Bank to
receive fuch fubferprions, to Al wp the recelpts with the
names of the fubferibers or perfons from whom they ori-
ginaily received the money 3 2nd until the blank left in the
printed form were fo filled up, the inftrument did not be-
come an acknowledgment of payment, or in other words a
receipt for money. While in fuch a fiate it was no more 2
receipt than if the fum profefled to be received were omitted.
Aate; 28, That in Rex v. Harrifon, the book in which the entry was
made imported to be a book containing receipts for money

received by the Bank from their cuftomers, and therefore

thewced that the money was received from the party to whom

the book belonged.

Themas's cafe b N H H
OB, sept 130m, George Thomas was indilted for forging, and for utter-

cer. Le Clane ]. ing knowing to be forged, a variety of acquittances and re~

;'h‘ ‘!,u:_ﬂ ceipts for money.  The hrilt count charged that the prifoner
& @ ped flment . L= - .
”d,f;,;_;z;_z_ on, &c. felonioufly did utter and publith as true a certain

€ 13 forwtr- fhlfe forped,und counterfeited acquittance and receipt for mom
pg forged rea * e / "
ﬁ-:;é-.';' or arguira (‘10 \c\'it) for 3]- [28., in the WOrdS, &c. fO“OWiU_L‘:) (VIZ.]
tancer for i : inri
Pig:‘?»a;’?f:';,’_ ¢ Received the 8th of May 1594 of John Cellinridge the
Jerdant {da ¢ fum of three pounds twelve fhillings for wheelwright’s
wods 1 viprea 1 i j
ﬁn{ar,'-t,'ercfc::e ¢ work for the honourable commiffioners of his Majelty’s
[oR r!'crmjm’, Tufe €6 Lavy.
had cintradled

25ith the Nary “ L3002 William Clarke.”
Leard, ) produccd

forgnd veeeipts ar Alfo a certain other falle, forged and counterfeited acquit.

wchrsy as if - tance and receipt for money, to wit, for 11 gs., in the
I * e L. . -
{,:”m:‘f;{”: words, &e. following; {and fo flated in like manner 22

viupp e ar- gther receipts of different dates, for different fums, purport-

ticle; quaneed, . . . .
itk intert 5 in- 10 10 be figned by different perfons, as received of the faid
duce the board to [ . ¥ - " . e
s Cos atourtey Johin Collinridge ;) with intent to df.fr'aud our Lord the Ku.lg,
#raxoffence with- he the defendant at the time of uttering, &c. well knowing
in th: faimie s . .
:;,,;,g;;ﬁ,,gfp,,_ the fame to be falfe, forged, and counterfeited, againft the

-z:’j,';‘;i@r;f;‘:"f“ ftatate, &c. There was a fecond count for uttering, &c.

woere ey ac-  OME acquittance and treceipt only {fetting it out) with the
¢ iy i q P ¥ g

eaitale Io . . . . b - . .

ndvor o vie! Dike 1ntents at_:d a third count-for forglong a‘nd countea:feltmg

2uvy bard, the fame acquittance and receipt (fetting it out) with the

like iutent, againfl the fatute, &c,
] Before

Forgery.

Before the cafe was opened on the part of the profecution,
the prifener’s counfel applied to the Court that the profecu-
tor might be put to elet on which of the feveral receipts
ftated in the firlk count he would procecd, and might be re-
ftrained from proceeding on more than one. But Le Blanc J.
denied the application, as the receipts were charged to have
bezn uttered at one and the fame time, and might conftitate
only one offence of uttering many forged receiptsfa).  And
accordingly it was proved that the feveral receiprs there
flated were forged, and were uttered at one and the fame
time, in one bundle, by the prifener, by his giving them in
to the folicitor of the navy board as vouchers to verify an
acconnr of the expenditure of one Collinridge, a public ac-
countant decealed, for the purpols of getiing futh account
pafled at the navy board.  Aud the jury found him guilty
of the whole.

An objedton was then flated by the prifoner’s connfel,
that the forging or knowingly uttering the receipts in quel-
tion was not ander the circumitances an offence within the
meaning of the ftatute 2 Geo, 2. ¢, 25, 1. 1. as they purport-
ed to be receipts given to Collinridze by pesfons employed
by him, for mouney therein ftated 1o have been paid to them
for work and muterials done and provided for the bubineds
in which he was employed under the navy board, and were
produced by the prifuner asvouchers 10 accompany and verify
Colitnridge’s accounts, in order to get them paffed by the
pavy board ; which accounts the prifoner had tuken upon
iimfelf wfter Collinridge’s death to get pafled, in order to
get Tid of an extent which had 1fued againt Collinridge’s
eitate and efficdls,  And it was urged in fupport of the obe
je€tion, that thefe workmen were folely employed by Collin-
ridge and not by the navy board ; and that he and not the
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navy board were anfwerable to them. That therefore the

board bad nothing to do with thefe receipts, and it was in«
different to the board whether thefe fums had been paid to
thefe feveral perfons or not (8).

{2) ¥ide R, v. Young and others, 3 Term Rep. o8,

{5) The fack here affumed in the terms of the objeftion did not appear npon the
evidence, On the coptrary, it was underfiocd that Cellinridge was empioyed as
agznt to the board, and was to beyaid what lums be had ¢czpended.

304 ' - Judgment
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Forgery.

Judgment being refpited, in order to fubmit thele objec-
tions to the confideration of the Judges, on the 6th of No=
vember 1800 they all [abfent Lawrence J.] lieid the convic-
tion right ; and that the receipis as ftated were within the
ftatute. And they allo agreed that the prolccutor was not
bound to procecd on vne receipt only.

Warrant or Order for Payment of Money or Delivery of
Goods.

It feems now fettled that if the warrant ov order men-
tioned in the ftat, 7 Geo. 2. ¢. 22. do ot purport on the face
of it, or be fhewn by proper averment, to be made by ene
having authority to command the payment of the money
or direct the delivery of the goods, and to be compuilory
on the perfon having poff.fion of the {ubje&t matter of it
but only purport to be a requelt to advance the money or fup-
iy the goods on the credit of the party applying, wlhich the
ciher may comply with or not as he {ees proper, it 1s not a
warrant or order within the fatute,

The defendant was indicted for uttering asd publifling
the following fulle, forged, and counteifcited warrant and
order for the delivery of pooda:

¢ Mr. Jefferys, 0a. 16th, 15554.

« } defire you to et this woman have fix yards of ordi
 nary ftuff, ene pair of ftockings, one thifr, one apron,
¢ one handkerchief; and Iwill fecitall paid for. Witnefs

¢ my hand,
© George May.”

With intent to defraud W, Jefferys, &c.

The {28t was, that the prilener, pretending to be entitled to
parochial relicf in the parifh of Mzidftone, went to the fhop
of Jefferys with the order, pretending to have broughe it
from May, the overfeer of the poer, and defiring him to let
her have the articles on the creditof it.  Jefferys fufpedling
the forgery had her fecured.  The prifoncr was conviéted ;
but Mr. Juflice Fofter refpited judgment on a doubt whe-
ther fuch 2 wrkiing were a warrant or order for the delivery
of goods within the adt; fince if it had been genuine it
would liave amounted to no more than a requeft from Moy
for the delivery of the goods on his credit, and an under-
taking on his part to fee them paid for. And ona con-

ference of the Judges in July 1754, nine of them were clearly
of

Furgery.

of opinion that the writing was not a warrant or order for
the delivery of goods within the aét; confidering that the
words warrant, or order, as they ftand in the aék are {yno-
nymous, and impert that the perfon giving fuch warrant or
order has or at leaft claims an intereft in the money or goods
which are the (ubjet matter of it, and has or at leaft aumes
to have a difpofing power over them,and takes onhim to tranf-
fer the property ot at leaft the cuftody of them to the perfon
in whofe favour fuch warrantor order is made. And though
this cafe mull fsll within the milchief, yet in the conftruction
of an a&t fo penal the {triét letter of it ought not to be
departed from. One of the Judges doubted, but acquiefeed.
Auother of them (Sir Sydney Stafford Smythe) difiented
{rom the majority ; confidering that the fat. 7 Geo. 2. was
made on purpofe to take in cafes which had not been provided
for by the former act of the 2 Geo. 2., and therefore ought
to receive a liberal confirudtion. That the word order was
in daily ule among traders in a larger fenfe than was then
contended for; extending to letters or meflages between
them, where one defires the other to fend him a quantity of
goods in the way of trade, without pretending to have any
intereft in or difpofing power over them. That, had the
order been genuine, and the goods delivered on the credit
of it, May would have been liable, and Jefferys would have
been defranded. That therefore the cale came within the
mifchief and the words of the aét. The temaining Judge
was abfent, “Uhe prifoner was difcharged.

George Williams was indicted for forging the following

order for delivery of goods.
¢ Monday, 3 July 1775.
« Sir,

« Pleafe to let the bearer Capt, Geo. Williams have 12
¢ barrcls of tar; 2and in (o doing you'll oblige your humble
# {ervant to command,

+ To Mr. Guildmore,

s Golport.”
‘With intent to defrand H.Lys, J. S.yand N. Guildmore,

It appeared that Robinfon, though a cuftomer of Mefirs.
Lvs and Co., was not the owner of or had any fpecial in-
tereft.in the goods in queition, or any others in their hands;
nor had any authority to fend any fuch order, if it had been

9 genuine,

Wm. Rob:nfon.
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gh-. XIX. %3;- genuine. The prifoner was found puilty, but Nares J. re-
J;ﬁ Jf‘m,._ {pited judgment on the queftion, whether this were an order

rantor wder fir - within the ftatute? And all the Judges (abfent De Grey

o b FonGi. . . -
e J- and Willes J.) in Michaclmas term 1773, agreed that

it was not within it, upon the authority of Mitchell’s cafe :

though moft of them faid they thould have doubted the pro-
priety of that deccrmination had it been res integra: but
having been fo long acquiefced in, they thonght it could not
now be departed from.

‘g*%f'sl\;aff, . So, a note in thefe terms, ¢ Meflis. Songer, pleafe to

. B, May 1 . . .

» Leach, 36; b« fend £ .10 by the bearer, as I am {o ill I cannot wait on
¢ you, Kliz. Wery;” was holden not to be an order

within the {fature.
€Tinch’s cafe, In Clincly’s cafe the indidtment, which wzs on the fame
gfp{“r':)’,:?s?" ftatute, for forging an order for the delivery of goods, ftated
& Thombon B.  in fubllance that on the 7th December 1790 James Lewis
?:L{zi 65y, Deformeaux, filk-dyer, delivered to Frances Purfer, filk-
i-';g;)dﬂmm dyer, 781b. of raw filk called Piedmont raw filk, of the goods
Bairg anorder  3Nd chattels of him the faid J. L. D., to be forted for dying ;
;’“f;f:;;{ﬂ:d;: and that the prifoner well knowing the premifes, felonioufly
Suned by one forgcd, &ec. a cerrain warrant or order for delivery of goods,
:i’; ':‘;:}“::f:f with the name of L. Defemockex thereunto fubferibed, pur-
o the owner, bue pOTting (@) to have been figned by one Lewis Deformeanx,

;f:fﬁ’i{;‘&;;d by the name and defeription of L. Defemockex, he the {fuid
;::f;ori?vre‘mnie Lewis Deformeaux then and there being the fervant of the
ordersis bad- (33d §. L. D, in his faid bufinefs of a filk-dyer, and purporz-
ing to be a warrant or order from the faid Lewis Defor-
meaux as {uch fervant of the faid J. L. D. for the dclivery
of 81b. of the faid vaw filk, called, &c. parcel of the faid
781b. &e. to the bearer of the faid warrant und order; the

tenor of which, &c. is as follows;

¢ Pleafe to fend by the bearer $ib. of that whorpe hua
¢ mmarket.

¢ L. Defemockex.”
With intent to defraud the faid J. L. D. & A 24 count
was for uttering the fame, an:l a 3d and 4th for forging
and uttering it with intent to defraud Purfer.

The profecutor J. L. D. was a filk-dyer in Spitalfields,
with whom the prifoner had lived a fortnight before the
tran{uclion happened as a journeyman or under fervant in
the warchoufe, and James (the hufband of Frances) Purfer

{a) VPid:' poft. 1. 564
was

Forgery. 939

was another fervant. The profecutor’s bulinefs was. in ge- ch. XIX. § 37.
neral, but.particularly in his abfence, under the dire@ion of fff:' ng‘;:;_
his fon Lewis D., who was apprenticed to his father. On rarr or order for
the 7th Dec. 1790 James Purfer delivered the 781b, of filk "% 7 &%
fied up in a bag to his wife, with direftions to prepare it
for dying. A few hours alter, the prifoner called at Purfer’s
houfc and afked for 8lb. of the filk, faying that he had been
fent by Mr. Deformeaux to her for it, and producing at the
fame time the order in queftion. Mrs. Purfer not knowing
the perfon of the prifoner looked at the order, and afked
him who wrote it? To whom he replied, Mr. Lewis Del-
ormeaux ; and fhe not knowing his hand-writing nor the
tnanner in which he {pelt his name, but believing the order
to have come from him, knowing he had the management
of this part of his father’s bulne(s, delivered the 81b. of the
filk unwarped to the prifoner, underftanding the words of the
order bun markes to mean filk without the threads round it.
It was proved that no fuch order had cver been given either
by the profecutor or his fon ; 2nd that the prifoner had con-
verted the filk to his own ufe,
Several objetions were urged on behalf of the prifoner;
1t, that to bring the offence within the a&, the order muft
purport to be made by a perfon who had an aucherity, orat
leaft claimed an intereft in the {objeét matter of it and
who takes upon him to transfer it to the perfon in whofe
favour the order is made. That it was not averred in the
indiftment that L. Delormeaux, whofe order it purports
and is averred to be, had any authority over or intereft in
the goods in quettion, or any authority to make {uch an
order, which ought to have been exprefsly alleged. It
{tates that another perfon was the owner, namely the father
J.L.D., to whom the fon was only a fervant ; and it cannot
be inferred from that circum{tance that the fon had authority
over the goods; and the want of fuch an averment cannot
be fupplied by parol evidence : on the contrary the order ap-
pears to have been made by an apprentice who was not {ui
juris and had no difpofing power, 2. That the inftrument
in queftion was not an order but a bare requeft. 3. That
it was not directed to any perfon, and confequently was not
upon the face of it compulfory upon the holder of the goods,
4. That further it ought to have appeared on the face ;:f
o the
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the indi@tment that the order was to the holder of the goods.
The jury having found the prifoner guilty, judgment was re-
fpited to take the opinion of the Judges on thefe peoints;
and on the 11th of May 17¢1 they held the convition bad.
The printed report ftates thar at the Jure felhons following
Mr. Baron Perryn, in delivering the opinion of the Judges,
ftated, xft, that on the conftruétion of the ftatute the forged
warrant or order for thé delivery of the goods muft purport to
be the order of the owner, or of fome perfon who has or at
Iealt claims an interefl in, or who has or at leaft affames to
have a difpafing power ovar the goods, and takes upon him to
transfer the property or cuftody of them to the perfon in
whofe favour {fuch order is made. For which he referred to
Mitchell’s cafe, Williams’s cale, and Jones’s cafe. Agaiu, that
the order muft be directed to the holder of or perfon inte-
refted in or having pofleflion of the goods. Now the order
Tet forth in the inditment was not direéted to any perfon
whatfoever; but merely exprefied a defire that 8ib. of filk
fheuld be delivered to the bearer of it, without any diredlion
from whom it was to be received. Qo that ground there-
fore the Judges werc of opinion that this was not a warrant
or order within the ftatute. 2dly, As to the form of the in-
diftment, that it ought to have appeared inthe indi&ment that
the perfon whofe name was fubferibed to the order had an
authority to make it; but that could not be collected by any
legal inference from the words of the prefent indiétment ;
for L. Deformeaux, the perfon whefe name is forged, is {tated
to be the fervant of the owner, which excludes every idea
that he had or could claim any intereft in the goods which
were the {ubje€t of the order: it ought to have been exprefsly
averred that he had authority to make it. That on this
ground the Judges were of opinion that judgment muft be
arrciled.

But if it purport to be an order which the party has a
right to make; although in truth he had no fuch right, and
aithough no fuch perfon exiited in faét as the order pur-
perts to be made by, it falls within the penalty of the act.

Charles Lockett was convited of knowingly uttering a
forped order for the payment of money in thefe words:
¢ Meflrs, Neale, Fordyce, and Down, pay to Wm. Hop-

% wood
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 wood or bearer £.16: 10: 6. Rt Vennet.” With ine Ch.X1% §33,

tent to defraud John Scoles. fff;" 5f(‘--:.
. 0 erdr-

The cafe was, that the prifoner applied to Scoles a 7an or order fir
rianiy or goads,
colourman, and agreed to purchafe goods to the amount of

£.10:0:6, which he was to fend for ; and he took AWAY (1 Leach, 110,

with him a lirtle Pruflian blue. He came again, preiending i;?r) o o
Biss ey

to be in a hurry, and prefented this note, which he faid was on'a farter fir
. - - T the peyment of
a good one ; and Scoles gave him 61, 10s., being the d:ﬁi:r— sy, parposting
ence. No fuch perfon as Rt. Venneft kept calh with o bemade by one
Meflrs. Neale and Co. 5 nor did it appear that there was :ﬁ;i’fi_j “:{7’
- - - - e ’
any fuch man exifting. The queflion fubmitted to the withinrbe furerr,
J d hetl hi 4 ithi he i though made iu &
udges was, whether this were an order within the ftatute, goiu; nape, o
being in the name of a Actitious perfon? the doubt arifing i e name of ane
. oy - . . wwba bad ro au-
on what is faid in Mitchell’s cafe. The Judges after very simiry o draw
long conlideration at lalt agreed in Trin. term 1774 thay o7 b
this was forgery. They thought it quite immaterial whether
fuch a man as Venneft exifted or not 5 or if he did, whether
he had kept cath at the banking houfe of Mefits. Neale and
Co.: it was futficient that the order aflumed thofle fadls,
and imported a ripht on the part of the drawer to direct
fuch a transfer of his property.

A like cafe occurred in all its circumftances in the April Abrbhm’s vfe,
. B, April

feflions 1774, at the Old Bailey, in the cafe of one Abraham 1774, Serjt, For-
Abrahams, wherein judgment was relpited, as Lockett’s s MS:
ciafe was then undetermined, They were both decided ae

the fametime, and the priloners reccived judgment of death

in the July following.

It does not appear neceflary that the particular goods  § 309,
fhould be {pecified in the order, provided it be conceived in ﬁf};;}fz{’m
terms intelligible to the parties themfelves to whom fuch ofze gids.
order is addreffed.

John Jones was indi€ted for forging an order for the Jonet's cat,
delivery of goods to this purports ¢ Sept. 23d, 1764. Sir, . s'n:;th?g_
« pleafe to deliver my work to the bearer. Lydia Bell, Lord Mansheld,

. . R and Bathurﬂ]-
« Fleet-ftreet, London ;" with intent to defraud the war- s Leah, 63.
dens and company of Gold{miths. . Firging an arder

in the name o
Mrs. Bell, a filverfmith, fent {everal articles of plate to aj*";’_f’f*"fb;{'"-
. . 2Ty & afe
Gold{miths’-hall to be marked. The form of the order was 7. cix&ﬁm:’-
. . o bultin thefe termz
the fame 23 is ufually fent upon fuch occafions; except that Fhuafi to don
1} Focr my toork,™
it wi bin the fla-
fure,
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Ch.XIX. §39.
By flat. 7 G. 2.
c. 22. Ofzorr-
raue or grder for

maney or ‘Q‘DDJS-

————

Mtintafh's cafe,
©O.B. Sept. 1800,
cor. Le Blanc J.
MS. Jud,
< szdfe 1o pag to
Y. & altmy
preportion of
prize-niney dve
to me for my (er-
wices om board,™
e, figned in the
name of @ Jeaman
or board the fhip,
is an order for
payment of moncy
or Lifl of £x-
change, the for-
ery suberef it
},E@. And rkis
though the flat,
32 Geo. 3. € 34,
{. 2. enafis that
ne fuck order made
by any feaman
difeharged from
ke ferwicey and
qoithin fewen miles
of the port where
bis wages are
payable at ihe
time af fuch order
made, foall be
good and walid,
and fufficient for
receivnng the mo-
mey; and it ap~
prared that the
party wbufe napse
epar forged <was
im faff in that
predicament when
the order bore
date § but the
erder itfeif pur=
povied on the face
of it to be made
at anorker place
Eeyond the himited
diffanoes

Forgery.

in firiGnefs and by the rule of the plate-office the feveral
forts of work with the weight of the filver ought to have
been mentioned in it. The faét of the forgery was proved;
and the prifoner was convi€ted. And upon reference to
the Judges, after a motion in arrelt of judgment, on the form
of the order, the convi@tion was affirmed : but the prifoner
wag pardoned on condition of tranfportation.

James MeIntoth was convifted of forging, and uttering
knowing to be forged, a certain order for payment of money
in the words and figures following: ¢ Petershield, 6th Au-
« guft 1799. Sir, Pleafe to pay on demand to Mr. Hugh
« Young or order all my proportion of prize-money, due to
“ me for my fervices on beard his Majefty’s thipLeander, for
« which this (hall be your authority, Witnefs my hand,

¢« John Johnfon,
«# To Alexr Davifon Efq. X
o No. 21, Milbank-itreet, Weftminfier, his mark.

 Signed before us,

¢ Walter Noble, minifter.

¢¢ John Williams, } church-

% Francs Gibbons, } wardens.”

In two counts it was called an order for payment of money ;

and in two other counts a bill of exchange; and it was ftated
to have been forged and uttered with intent to defrand John
Johnfon. Four other counts charged the offence to have been
committed with intent to defraud Alexander Davidfon.

The evidence of the prifoner having altually forged as
well as uttered and received the money, viz. 14l ros. 6d.
from the prize agent under the above order was clearly
proved. But it was objected on the part of the prifoner,
firft, that this was not a bill of exchange, nor an order for
payment of money, withia the ftat, 7 Geo. 2. ¢. 22.; becaufe
no fum of money was mentioned ; and it was not certain that
any money would be due to Johnfon. And fecondly, that
this inftrument was void under the ftat. 32 Geo. 3. ¢. 24.
f. 2., which enalts, ¢ that no letter of attorney or order
¢ made or executed by any petty officer, feaman, &c. who
“ fhall have been difcharged from the fervice of his Majetty,
% and who fhall be at or within the diftance of feven miles
“ from any of the ports where feamen’s wages are paid for

“ fuch

£ orger_y.

fuch fervice at the time of making fuch Ietezr of attomey,
thall be good and valid, and {afheient for receiving the
whole or any part of the wages, prize money, or other
aliowances of money due or to grow due to luch perzy
« officer, {eaman, &c. for fuch {érvice; unlefs fuch Yetrer
** of attorney or fuch order -thall be figned before and at-
 tefted by a clerk of the treafurer of the navy at fuch port,
*¢ or by the infpetor of {camen’s wills and powers of
¢ attorney.”

€5
(13

(11

It appeared from the evidence of Johnfon, whofe name
had been forgzd, and who had fince been paid all his prize
meney by the agent, that at the time when the intirument
bears date, viz. 6th Augelt 1799, he was neot difcharged
fram his Majelty’s fervice, but was on board a thip on Iis
paffuge home from Minorca; and that he did not arrive 2t
Port{mouth till the firlt of Oftober, when he was dif-
charged from the fervice, and had fince refided in Scotland:
this evidence put an end to the cbjection in point of faét.
But after the clofe of the feffion 2 certificate was [ent to the
learned Judge who tried the prifoner {rom the office for fick
and wounded feamen, which ftated that John Yohnion was
received on thore at Hafler from his Majefty’s fhip Leander
on the 3d of Augult 1799, and difcharged out of the (=tvice
on the gth of Augualt1799. The report of the prifoner’s cale
was therefore deferred, in erder that the opinion of the Judges
might be taken, whether {uppoling the fact to have been
that Joan Johafon, the perfon whole name wvas forged, was
difcharged from the fervice at the time the inltrument bears
date, and was within 7 miles of a port where feamen’s
wages were paid, the forging fuch infirumient nor fioned or
attefted according to the flat. 32 Geo, 2. ¢ 240 1. 2. would
be felory? As alfo on the firft point, whether it be eirher
an order for payment of money or bill of exchnnge. The
cafe ftood over for conlideration ; and afterwards the jud.es
held the convittion proper. o

And even thofe inftruments which in the commercial
world have peculiar denominations, y=t if they fall within
thefe terms and are in truth warrants or crders for payment
of money, may be [aid to be fuch: of this Lackett’s cale
before mentioned is an example,

in
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Ch XIX.§4c.
By fat. 7 G2,
22 OF evar-
TN by cRaEr for
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Fide gait, 1. 50
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Willoughby's
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Lent All. 1783,
Fide 5. Coante,
tit, Larczny, &«
a 58,2,

M5, Crown Cafl.
Ref M, Gouid
and Builer Ts.
and MS. Jud.
A bl of ex: ks
or barker's draft
may be n’mrg—:;{
a5 an order for
sapucat of msney.

Forgery.

_In Shepherd’s cafe the form of the furged inflrument was
as follows: ¢ Green-ft, 31ft July 1591, Siss, Pray pay to
“ Mr. John Atkins or bearer the fum of fix pounds fix
¢ fhillings, value received. Yours, &c. H. Turner.

¢ Meflrs. Brown, Collinfon, and Ca. Lombatd-ftreet.”
Which was laid in the indi@tment to be an order for pay-
ment of moner; and one of the objeétions was, that it ought
to have been laid to be a bill of exchange, according to the
cafe of Grant and Vaughan. Buat in Michaelmas term
1781, the Judges were unanimoufly of opinion that it was
properly laid @ and it was obferved that the indi€tment and
draft were the fame as in Lockett’s cafe, where all the Judges
held the conviftion proper; and that every bill of exchange
feemed to be an order for payment of money, though not
vice verfd,

In Willoughby’s cale mentioned in anothee place the fol-
lowing infirament, which had been ftolen out of a letter,
was laid in the indidtment and holden to be a warrant for
payment of money.

« Poft DL
¢ No. 6127, Birmingham, 13 Feb'y 1783-

« Sir Wm, Lemon, Bt. and Co. Dankers, London,

“ Pay £ G* to Mr. Richd. Moore or bearer, on des

* mand, value received.
¢ Reced 5 G

¢ Entd R. Moore.”

Aflter conviflion, this was cantended not to be a warrant
for payment of money, but a note or bill of exchange, which
are mentioned 1o the flat. 2 Geo. 2. ¢. 25. the omifliens
in which the ftat. 7 Geo. 3. ¢. 22. on which the indiCtment
was framed, was meant to fupply. Bat in Fafter term
1783 (a) the Judges all finally concurred in opinion that the

indiftment

Robt Coales.

{(a) Upon dverting to the Rat. ¥ Geo. 2. € 22 Liind 1hat Mr. Juflice Buller's
ablervation en'it in she rote of his own apinion sefore gisen 1n pa 81, 2. upon
this ¢afe is not quite accurare 5 for he laid ftrefs upon the words < sthir warrant,”
which hz fuppofed to 5e uled in the aft, s fhrwing that e Legidature mult have
intended fome cider warrant for payment 6. menrey than a bill of exvhange : but
no fuch words are to be f-ond in the a@t coupled toge

v though perivips a fimi-
lat argument may be drawn from the irue wording of it; For it eoumerater
fpecific inltruments, among®t others, Fills of exclarge, 29 included in the Rat.
2 Geo, 2. which it recins ; nd further recioe: that mo puriffment is inflided by the
Jaid

Forgery.

indiftment was well laid; for though it was 2 bill ef ex-
chunge, it was allo a warraut for the payment of money; it
was, if genuing, a voucher to the bankers or drawees for
the poyment,

It appears from the cafe of Bltinta(h before mentioned
that the {tatute s not confined to commereial tranfidtions,
This was once prefled and overruled in the cafe of George
Graham, who was indicted and convifted for forging an or-
der for puyment of money, which appeared to be an order
of a jullice of peace for the county of Middlefex wpon the
Ligh conftable of a divifion, or the treafurer of the connty,
to pay areward of 105, to the prifener for the apprehenfion
of a vagreant underthe ftar, 17 Geo. 2. ¢ 5. f. 5. Ancther
objeftion however which was there taken feems to have been
entitled to a diffzrent confideration from what it is taced to
have received, namely, that the 18th L of the flar, exprefsly
{ubjects the party forging fach an order to a penalty of jcl.
which was contended to be a repezl as to {uch orders of the
prior ftat. 7 Geo. 2. The prifener was vorwithftanding
convited and received judgment, Dur the jury recom-
mended him to merey {a}. A fimilar objection to the faft
was made and prevailed in the cale of Davies, upon the aéls
again{t deer fealing.

Befides the gencral aéls of the 2 & 7 Geo. 2. already
mentioned, refpecling the forgery of bills of exchanyge and
promiflory notes, &c, further provifion has been made wich

relped to fecurities of this narure in the cule of bankers

ufing cerrein printed forms of fuch fecuritics, or paper of a
particuler deferiprion.

The ttac. 41 Geo. 3. €. g7, intidded ¢ an act for the bet-
¢ ter prevention of the forgery of the notes and bills of ex-
« change of perfons carrying on the bufiuefs of bankers,”
recitiing that whereas it is expedient to prevent the erime of
forgery in all parts of the united kirgdom of Grear Britain

faid aéF on fuch as forge any wearrant or order for paymest of meny, &c. which,
according to h s agumenty; muft theiefore mean lumethiry elle than a B of ex=
change, fuch, he obieved, us warrants from fume of the pulblic boa.ds for Fay=
mient of m-ney, which we:e fpecific things cifferlng from bills of exchangs, &e.

(o) Qu. What becarae of the cafe?

L] T
3P and
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F 'argz ry.

and Ireland, itis enadted,  That if any perfon or perfons
% in any part of the united kingdom of Great Britain and
¢ Ireland (after the 1cth of July 1301) thall make, or caufc or
¢ procure to be made, or knowingly aid or affift in the making
or nfing of any iframe, moald, or part of any frame of
# mould, for the making of paper, with the name or firm
¢ appearing vifible in the fubltance of the paper, of any
# perfon or perfons, body corporate, or other banking come
- pany or partmesthip, carrying on the bufinefs of b_ankers,
*¢ without an autherity in writing for that purpofe from
¢ fuch perfon or perfons, body eorporate, or other banking
t company or partnerfhip, or from fome perfon or perfons
 duly authorifed to give fuch authority; or fhall manufac-
¢ ture, make, vend, expole to fule, publith, or difpofe of, o
“ caufe or procure to be manufaltured, made, vended, or
expoled 1o {le, publithed, or difpofed of, any paper having
the name or firm, appearing vifible in the fubftance of the
paper, of any perfon or perfons, body eorporate, or other
* banking company or partnerfhip whatfoever, carrying on
¢ the bufinefs of bankers; or if any perfon or perfons, with-
¢ gut fuch suthority, fhall by any art, means, myitery, or
¢ contrivance, caufe or procure, or fhall knowingly aid or
¢ afii! m caufing or procuring, the name or firm of any
¢ perfon or perfons, bady corporate, or ether bankiag cdom-
¢ pany or partnerfhip, carrying on the bufinefs of bankers,
* to appear vifible in the fubfiance of the paper whereon
¢t the fame fhall be wrirten or printed ; every perfon or per-
fous fo offending in any of the cafes aforefaid, and being
conviQed thereof, fhall for the firlt offence be imprifoned
for any rime not exceeding two years, nor lefs than fix
months; and for the fecond offence be.tranfported to
* any of his Mujelty’s colonies or plantations for 7 years.”

"
"

[ 4

-

-

-

£

+

-

(Sed. 2.} enalls, * That if any perfon or perfons, in any
¢ part of Great Britain and lzelapd (after the 10th of July
« 18c1) (hail engrave, cut, etch, fcrape, or by any other
“ means make, or fhall caufe or procure to be engraved,
¢ &, or by zny other means or device made, or fhall
st knowingly =id or aflil in the engraving, &c. or by any
¢ other means or device making, in or upon any pltc
¢ whatloever, any bill of exchange, promiffory note, or
¢ other note for the payment of money, or part of any
¢ biil of exchange, premiffory nete, or ether note for the

L1 Pa)"

e g
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** payment of money, purporting to be the bill of exchange, Ch X1X. § 42

(11

proniiffory note, or other note for the payment of money,

8y flar, 41 G, 3.
€. 57 Gf Barka

¢ of any perfon or perfons, body corperate, banking come- ers xoes, &e.
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-pany or partnerfhip, carrying on the bulinefs of bankers,

without an authority in writing for that purpofe from
Tuch perfon or perfons, body corporate, bauking company,
or-partnerihip, or fome perfon or perfons duly authoriled
to give {fuch authority ; or fhall ufe any fuch plate fo en-
graved, cut, etched, fcraped, or by any other means or
device made, or hall ufe any other device for the making
or printing any {uch bill of exchange, promiffory note, or
other note for the payment of money, without {uch au~
thority in writing as aforefaid : orif any per{on or perfons
fhall (after the faid 1oth of July 180t), without fuch au-
thority as aforefaid, knowingly have in his her or their
cuftody any fuch plate or device, or thall without fuch
authority as aforefaid knowingly and wilfully publifh,
difpofe of, or put away, any fuch biil of exchange, pro-
miflory note, or other note for the payment of money, or
part of f{uch bill of exchange, promiffory note, or other
note for the payment of moucey ; every perlon o offend-
ing in any of the cafes aforefaid, and being convicted
thercof, thall for the firft offcnce be imprifaned for any
time not exceeding two years nor lefs than fix mauths,
and for the fecond offence be tranfported to any of his Ma-
jefty’s colonies or plantations for che term of feven years.”

Set. 3. enalls; # That if any perfon or perfons in Great
Britain and Ireland (after the 1oth of July 1801) fhallen-
grave, cut, or etch, or by any other means or contrivance
trace with a hair firoke or other mode of delineation
or (@) any plate whatfoever any of the fubfcriptions fub-
joined to any bill of exchange, promiffory rote, or other

e ——

Ergraving, &
o plate any fub.

!rrfprfsns iubrime

of 1o amy L &,
&f any banbers
Faysbie ta bearer
on demard, puc-
porting t1 be the

bill, .

note for the payment of money, of any perfon or perfons, fuct bunters §

body corporate, or other banking company, or partnerthip
carrying on the bulinefs of bankers, to be payable to
bearer on demand ; or fhall have in_his her or thejr poi-
feffion any plate with the hair ftrokes or other delineation
of any fubfeription traced thereon, fubjoined to any bill of
exchange, promiflory note, or other note for the payment
of money, purporting to be the bill of exchange and pro-

o lmo.:f:gfj
bawirg fuch plate
n pefifion, i.

Sor peft off nce

impr jonment
{frem 12 mortie
te 5 years ), and
Sor Jeroed ffence
tranfoertacen for
‘lﬂy.‘ﬂ’!.

(=) Bidfpricied

miflory note, or other note for the payment of money, of ™ **

any perlon or perfons, body corparate, or other banking
3P2 “ company
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;:};j:‘:'{}j'j_‘ﬁ}j, ¢ baunkers, and to be pavable to the bearer on demand, and
wates, e, ¢ fhiull not be able to prove that fuch plate came into his her

or their poficilion without liis lier or their knowledge or

-

(1]

# confenty every perfun fo offending in any of the cales
¢ aforefuid, and being couvicted thereof, fhall for the firlt
¢ offence be wmprifoncd for any time not exceeding thice
¢ years, por lefs than twelve months; and for the fecond
¢ offence be tranfported to any of his Majeity’s colonies or
¢ plantations for the term of feven years.”

i43- V. How far the Validity in Law of the Thing
Jorged, fuppofing it were yennine, is effential
to Forgery.

1 MS.Sum. 342, 1t is faid to be no way material whether a forged inftru-

) ':_“"'1"‘- ¢ 79 ment be made in fuch a manner ay, were it true, it woald be
of any validicy or not.  Buz this { conceive muit be uaders
ftood where the falfe wftrument carries on the face of it the
femblance of that for which it is counterfeited, and is not

R. v. Desking, iblegal in its very frame.  Upon chis ground it has been ad-

1 Sid. 32 judged that the forgery of a proteétion in the name of one as
bring a member of parliament, who in truth was no member
at the tune, 1s 45 much an offence at common law as if he
were fo.

Tapher Crenke’s Lo Japhet Crooke’s eal= befure mentioned, whowas indicted

ALy antey 921 - " :

and st upon the ftat. 5 Eliz. e. 1,5, where the conveyance deferibed
-l

cate, 1 Ken, — the eltate intended 1o be sffecled by a wrong uame @ and way
%03 & 3 Keb. . . . o .
50 therefore conlidered to be inefieciual at law, if genuine, to

pafs the property intended, (though fome of dhe Judges
thought that cquity would have decreed a proper couvey-
ance,) yet the furgery was holden to be indidiible upon the
ftatute.
Coogan's cale, Coogan was indifled 0) and convidted for knowingly
0. B, 173+, Lt ° . . . -
M3 Buﬁ::}. publifhiug as true, Se, a certain falie will and teitament of
élé{a»‘h, ses one Jumes Gibfon, late 4 feaman belonging to a merchant
.

{a} 1cis sbierved Tn 2 Leach, 503 that the indickieut was framed on the far.
2 Geo. 2, ¢ 25 and net ok he Ak 31 Geo. 2. 6. 1o, 1. 2. which is confined
to leamen on board the k'ng’s ihips. "ihis iat sdatuze has the worca 6 Jnff will,™
the ather the wre < %l vay, .

vedlel,

L A Y e b
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veilel, &c. The falt was clearly proved, but it appeared
that J. G. was fving : and therefore it was objefted that
the cafe was not within the ftatute, ina{much as during the
life of the party his will was ambulatory, and could have no
validity as a will till his death; and fo could not properly be
called the lafl will and teftament of J. G.; and there cannot
be a forgery of a thing which neither did nor could exilt at
the time of the forgery.  But in Michaelmas term 1587 all
the Judges held the convi@tion proper. It was fufhicient,
they confidered, that it purported on the face of it to bea
will.  That the objeftion was only applicable to the effect
which a will has in law, and not to the faét of making ir.
It wis obferved then, and afterwards more largely at the
time of delivering the opinion of the Judges on the cafe,
that every will mult be made in the lifctime of the party
whofe will it was. Tt exifled as a will int his lifetime, thongh
not to tuke effect tili his death ; and that the making a falle
inftrument importing on the face of it to be a will was equal-
ly forgery whether the perfon whofe will it purported to be
were dead or alive at the time of making it. That a con-
trary doétrine would operate as a repeal of the law; for i€
the 2t of making the will were not forgery at the time, a
publication afterwards wonld not make it fo. DBuller J.
thousht that the very definitian of forgery decided the
doubt, for it was the muking a falfe inftrument with intent
to deceive,  That here the intention to deccive had been
eitablifhed by the jury, and the inftrument purporting to be
a will was cleavly falfe. Alfo feveral exprefs authoritics
were referred to, where the forgery was holden to be com-
mitted during the life of the perfon whofe will the forged
inftrument purported to be,  In 3 Inft. 1700 itis laid down
that if one who writeth the will of a fick perfon tnferteth
therein a claofe concerning the devife of lands falicly,
without any warrant or direction of the devifory albeit he
did not forpge or 'f{nh}:ly make the whole will, yet he is
prnithoble by the ftat, § LEliz. e. 14, the words of which
are the {ime to this purpofe as the flarure in quettion : and
it is apparent that in fuch a cafe the fergery mutt be com-
miited during the life of the perfon whofe will it purports
to be.  Again, in the cafe of Timoihy Murphy, who was

3 T 3 tried
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tried at the Old Bailey in Jannary 1753, upon a ftatute
fimilar to the 31 Geo. 2. ¢ 10. for forging a feaman’s will
who it appeared was flill alive, and had returned to England
two years after the prize money had been received by the
prifoner under the forged wijl; he was convifled with-
out any queftion or doubt. So alfo in Rex wv: Sterling,
Mrs. Shutter, whofe hand-writing 10 her fuppofed will was
forged by the prifoner, appeared in court at the mial, and
gave evidence, and the prifoner was conviftcd and hanged,
"The prifoner Coogan in confequence received fentence of
death at the Seffions in June 1787,

Upon the fame prineiple have 21l thofe cafes turned which
will be pasticularly confidered under the next head of in-
quiry, where different inflruments have been forged in the
names of perfons who had no exifteace, and which confe-
quently could by no poffibility have any legal operation;
becaule upen the face of them they purportcd to be valid
inftruments,

I have before had occafion to remark, that in order to con-
flitute forgery it is nor neceffary there fhould be a perfeét
refemblance between the fale inftrument and that which is
intended to be imirated: if they be {o far alike that the decep-
tion ig calculated to impofe upon perfons in general it is fuf-
fizient; though it would not impofe on perfons having par-
ticular experience in fuch matters. This was {o ruled in 3
very late cafe by Le Blanc J. upon an indiCment againft one
Hooft for forging, &c¢. bank notes, A perfon from the
Baok, by whom the forgery was proved, faid, that he could
not have been impoled upon by the counterfeits, the differ-
ence between thole and the true notes being to him fo ap-

(o) In the printed veporr of this cafe, t Leach, xr7. it in noted that the pro-
bate was not recalled at the time of the trigl,  Thic was obferved with reference ta
the cale of K. v. Viacent, as reparted in 1 Sua 481, ‘and wide the fme bock,
671, and R.v. Rhodes, ib yo3. and 1 Wilf. 75:) where on an indi@ment for
forging 2 witl f perfonal efate the probate was holden to be conclufive evidence

-jn fupport of the wiill. But {ee the obfervarions made an Viocent's cafe by the

countil fer the profecution in the cafe of the Duckels of Kingiton, 13 §t. Tre
233y 3+ ¢ and the cafes there oppoled to ity

pareas

Forgery.

parent’ in feveral particulars pointed out by him. But in
the fame cafe it appeared that others had been deceived
at firft by them, though the counterfeits were very il exe-
cuted.
James Elliot was indi¢ted for forging the following
hote :
¢ No. 17. 71.
* I promife to pay Mr. Jof, Crook or bearer, on de.
% mand, the fum of Fifty
¢ London, 20 June 1774,
For the Govr & Company of the
Bank of England.
Thot Thompfon.”

& [, Fifty.

¢ Entd C, Blewart.

951

Ch. XIX. § 24,
Falidiry in law of
fﬁxgﬁnrgm‘, if

gi‘!!ll'lﬂf-

Elliotes cafe,
Maidftone 1734,
MS. Ciown Cafl.
Ref. 34.

Serjt. Fofter's
MS. ( 1leaclh,
212. 5. C )

A counterfeit
Bank note wwith-
avt rhe "mﬂtl'-d
wark is a farge
emi i
the payment of
morey qoithin the

To fome of the counts the inftrument was ftated to be a ﬁm a2 G. 1.

bank note, in others 2 note in the form of a bank note ; but
the gth count, which was the one relied on, and on which
the queftion turned, charged that the prifoner felonioudly
forged, &c. < a certain promiffory note for the payment of
¢ money, with the aame of Thomas Thomp{on thereto fub-
# f[eribed, purporting to bear date, Bc. and to have been
¢ figned by ove Thomas Thompfon fer the governor and
4 company of the Bank of England for the payment of 5ol
¢ to Mr. J. C. or bearer on demand, {the tenor of which
¢ was fet forth as above), with intent to defraud the gover-
 nor and company of the Bark of England.”

It appeared in evidence that the note in queflion both in
paper and print much refembled a real bank note, but that
in the fabrick of the paper, which was rather thicker than the
bank paper, there was wanting what is called the water-mark,

tas. &Gz,
€. 22. though the
wwerd Pounds be
omitted inm the
bedy of ity wokich

Tuas fepplied by
the s L. Fifty”

i the margine

namely the words ¢ Bank of England;” that the number I

was pot filled up ; and that in the body of the note the pro-
mife was only to pay the fum of % fifiy,” the word
¢ pounds” mot being added in writing, as s ufually denc
in fuch notes as have not the word pownds engraved therein,

being calculated for the infertion of broken fums ; but 3t the

bottom of the note there was engraven £.50. The faft of
the forgery was brought home to the prifoner, though the
note was never publithed, it having been found in his poflef~
fion at the time he was frized; and he was convifled,
But on thefe circumiftances it was urged that this was not
a note velembling a bank nots for want of the water-mark;

3P4 ' neither



952

Ch. XTX. §44.

Fulidity in latw of

tiuny forged, if

Fonaine.

{ 2 bfentDeGrey
.. and Smythe

Fide ante, [. 6.

§45.
The counterfur
wuft ﬁ’ﬁﬁlmiaf{y
and ejfentially
‘n}‘mtr the de-
Jeriprion in the in-
o Fwent gf the
infirament alfegad
15 be forged,
Jones's cale,
ante, §83.

Fawcert's cafe,
auie, Béz,

Reading's cafe,
pott; L 56.

Aunte, 532.

Forgery.

neither was it a note for fifty pownds, as the word pounds was
not inferted : and on thefe doubts judgment was refpited for
the opinton of the judges; who in Michiaclmas term
18 Geo, 3. were clearly of opinion that the convition was
proper.  For firll, in fovgery there need not be an exaft re-
femblance ; it is fulficient that the infirument is primi facie
fitted to pafs for a true one. Secondly, the major part in-
clined to thiuk that the omithon of pounds in the bedy of the
note, bad nething elfe appeared, would not have exculpated
the prifener; but it was matter to be keft to the jury, as was
done io this cafe, whether it purported to be a note for gol.
or any other fum ; but al} agreed thar the [. 50 in the mar-
gin removed every doubt, and fhewed that the fif?y in the
body of the note was intcoded for pounds,

Eut though a fimilarity to a common intent be fullicient,
yet itis neceffury that the forged inflrument thould tn all effen-
tial parts have vpon the face of it the fimilitude of a true
one 5 fo that it be not radivally defe@ive and illegal in the
very frame of i,

In Jones’s cafe one fct of counts laid the forged ioftrn-
ments to be a paper writing purporting to be a bonk sote. In
another fet it was charged as purporting 1o be a pronifiory
note for payment of money. The note was, ¢ 1 promife
“ (o pay Jor ﬁ"ff and cenipury of my bank in Englond] &ec.
without any fignature ; andihe court of B, R. held clearly
that the prifoner was entitled to an acquiteal

S0 one of the abjections in Fawcert’s cafe was, that tle
inftrument forged (which was an arderin the name of a cre-
diror to the gaoler for the difcharge of a debtor who was in
prifon uinder an attachment for a contempt) was a mere nuility
in itfelf, even if genuine: though it does not appear wle-
ther the Judges decided the cafe on that ground : for at any
rate the indiciment was holden good as for « chear,

In Reading’s cafe the bill was diredled 1o John Ring, and
the acceprance was by Foba King. The indi€ment ftated

that the bill purported to be direéted to John Aing by the

name of John Ring, and that the prifoner forged the ac-
ceptance in the name of John King; but judgnient was ar-

reiled becaufe Ring could nat purport to be Xing,
Yotit feems thata mere lireral miftake in theframing of the
inflrument itfelf, if welllaid in the inditment, wili make
no

F argery. 9 53

no difference. In Clinch’s cafe, where the prifoner in forg- Ch. XIX. § 45
ing au order for the delivery of goods blundered in {pelling :;’::f;g ;:r;‘;;‘:
the name of Defmockex inftead of Deformeausx, no firels was i genuine.

laid on this, though on other grounds the indidtment was ™™

holden bad.

Fitzgerald and Lee were indicted for forping the will of R v Fitrgerald
Peter Perry, late a fcaman on board his Majeity’s thip Lan- ;':;tl_'cf;ﬁ',&
caiter, with intent to defraud the King. ‘The will began, *leach, 24,
€ I Peter Pesry,” and ended

his
« John p4 Perry,
mark.”

It appeared in evidence that Fitzgerald had carried the
will to the proper officer, who on ebferving the difference
of the chriftian names required him to account for the error
before the probate could be granted. He accordingly pre-
duced the other prifoner Lee; who in the name of Welch
fwore that he was one of the {ubferibing witnefles : that the
name pf the decealed was Peter Perty, who had made his
mark to and delivered the will: that he Welch had by
miftake written the name of Fobn inftead of Peter; upon
which the probate was granred. It was objefted that this
was no forgery of the will of PETER Perry as laid in the in.
dictment ; and the cafe was referved for the opinion of the
Judges, and confidered by them in Michacimas term
15 Geo. 2. Their opinion was never publicly delivered;
but the prifoners were afterwards executed purfuant to
their {enteuce. :

But where Thos. Wall was conviéted upon an indi¢tment Wall's eafe,
for forgiftg and knowiigly uttering a will of land () of one’ ‘:&ﬁ’é‘;ff‘;_
John Skidmore decealed, attefted by only two witneffes; Thomfon 8.
aud it did not appear in evidence (8} what eftate the fuppofed MS. Jud.

teftator

(41 The will fet out was of this-renrr: *¥ Dec. 6th, 1795. [ John Skidgmer
# give and bequeath 1o Thos. Wall all the faid premides betanging to the ot
# [nho Sk dmer which he bayr vt the [aid Thos. Wall and Sarab Haten. He
i pays rent to long as mee and my wite live:, and at our deces he thall have all
€ the [aid premiles again. He fnall por morrgeg por fell the (Lid premifes (o
# Jong as he lives, 1o be lefi to his children if the be the lungeil livers, of eles to
+ the nerelt friend he has— John Skidmore—

44 Witnels my hand,  John Collerr gnd Richd, Wall.™

{5} Tt was fuggeded to be only lealchold, but no proof was given ofit. Skid,
more died in Auguil 1794 without iffue, 2nd his widow died in 1795; afier whoie
' death
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teftator had in the land fo devifed, or of what nature it was;
wherefore it might be prefumed 1o be frechold, and there-
fore the will void and of none effed by the exprefs enact-
ment of the flatute of frauds, (29 Car.2. e. 3. £ 5.) for
want of the atteftation of three witnefles; the Judges on
conference in Eafter term 1800 held the conviftion wrong;
for as it was not fhewn to be 2 chattel intereft, it was to be
prefumed to be freehold. The following cafe was referred
te as decided upon the fame principle.

John Moffatt was indited for knowingly uttering 2s true
a forged acceptance, purporting to be the acceptance of Geo.
Peters on a bill of exchange, the tenor of which was as
follows:

% Navy Office, 21t Dec. 1786.

“ Bir, Seven days after date pleafe to pay to Mr. John
 Moffatt or his order £.3:3. and place the fame to the
€ account of, &c: Walter Stirling.

“ To George Peters Efg. Bank of England.

“ Accd George Peters.”
with intent to defraud W. Ball.

‘The bill produced agreed with the indi¢tment. But the
queition was whether this amounted to forgery, the bill in
queftion not fpecifying the place of abode of the payee, nor
being attefted by any fubferibing witnefs ; under which cit-
cuniftances the bill being for lefs than 5l is by flat. 17
Geo. 2. ¢. 30. I. 1. declared to be void; and after convic-
tion all the Judges in Hilary term 1487 held the conviftion
wrong: for if it had been a genuine inftrument, 3t would
have been abfolutely void, and nothing could have made it
good. And fince the ftatute fuch an infirument is no bill,
znd has naot the appearance or femblance of one.  And this
was diltinguifhed, on the conference, from Hawkefwood’s
cafe after mentioned, where the holder of the biil had a
right to get it famped, and the Ramp-act only F>ys that it
thal not be ufed in evidence till Ramped.

death the prifoner, who was then in pofitifion as tenant to Skidmoie of [ome
Emall premifes at the rent of about 305, per aun. §of which premifes he had for-
#rerky been- the owner, applitd to ane Jofeph Bufton, whe bad married a niece of
the widow, to conticue tenant to him at the old renz; to which Button agieed,
And iz Sept. 1768 the prifoaer produced and proved the will in queition in the
ecclefiaitical coart at Worcester § on which admjioiftration wi.h the will annexed
was grant.d jo:him ac unfverfal lezatee,

2 Hawkel~

Forgery.

Hawkefwood was indifted for forgery of a bill of ex-
change; and objection was taken that not being ftamped it
was no bill of exchange by ftat, 22 Geo. 3. ¢. 33. and prior
alls: and that this was an objefion apparent upon the
face of it; and no perfon could be deceived or defrauded
thereby, unlefs ke took it without looking at it, which would
be grofs negligence. But as the ftamp a&t was merely a
revenue law, and did not purport in any way to alter the
crime of forgery; and as the falfe infirument had the fem-
blance of a bill of exchange, and was negotiated by the pri-
{oner as fuch; Buller]., before whom he was tried, over-ruled
the objedtion, but relpited judgment. And in Eafter term
1783 all the Judges were of opinion that the prifoner was
properly conviCted : for the ftamp aét in faying that a bill
without a {tamp fhall not be pleaded or given in evidence, or
be available in law or equity, means only that it thall not be
made ufe of to recover the debt: and befides, the holder
might get it ftamped after it was made.

The above cafe was confirmed in Rex v. Morton, which
was an indi€kment for knowingly uttering a forged promiffory
note, as it appeared at the trial, on unftamped paper. The cafe
underwent much confideration, and was debated by the
Judges in Michaclmas term 1795, and in Hilary and Eafter
terns 1796, on the principal point, as well as upon the
queftion, whether the &at. 31 Geo. 3. ¢. 25. {. 19., which
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pafled after Hawkefwood’s cafe, and prohibits the ftamp to p.ogisinr the flamp

be affixed afterwards, had.made any difference, And though
two or three of the Judges doubted at firlt the propricty of
Hawke{wood’s cafe if the matter were scs integra, yet they
alt agreed that being an authority in point they muft be
governed by ity and that the ftat. 31 Geo. 3. c. 25. 1, 19.
raade no manner of difference in the queftion; for that the
only thing to be regarded was the ftate of the note at the
trial, and not what might be its ftate afterwards. -And moft
of the Judges maintained the principle of Hawkefwood’s cafe
to be well founded: for they held that the alts of parlia-
ment which had been referred to and relied on, being mere
revenune laws, meant te make no alteration in the crime of
forgery, but only to provide that the inftrument fhould not
be available for the purpole of recovering on it in a court of
jultice ; but it might be received .in evidence for a collateral

pur-

offixed of-

te be
tertiards,
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purpofe  and inftances of this might occur uader the 6th
fect. of the ftat, 31 Geo. 3. by which perfons drawing bills
on unftamped paper were chargeable with the dutiess and
aifo under the 1oth {e€t. of the fime at, by which they are
made liable to a penalty of 20!, in both which cales the
note or bill mult b= nfed in evidence. “Lhat it-was not ne-
ceffary to conitirute forgery that the inftrument fhould be
avaitable Thatthough a compulfary payment by courfe of
law could not have been inforced for want of the proper
ftamp, yet a man might equally be defrauded by a voluntary
payment being loft to him.  "Fhat if this were a fufhcient
defeuce, forged fecurities might be publifhed on improper
ftamps with impunity which would carry the mifchief to
an alarming extent.  "That the ftamp itfelf might be forged;
and it would be a ftrange defence to admit in a court of
juftice that hecaufe a man had forged the ftlamp he ought to
be exculed for havirg forged the note itfelf 3 which would
be {etting up one fraud 1n order to protect him from the
punifhment due to another.

The decifion in this cafe determined two others under the
like circumftances, Rex v. John Roberts alias Colin Kecu.
lift, wied -before Thomfon B. at the O, B. January 1794,
and Rex v. Charles Davies, before Grofe J. Surry fpring
affizes 1796. And the fame principle was again recognized
in Teague’s cafe in Mich. term 1802,

In truth if the matter be duly confidered, the words of the
ftamp aéts before wmentioned can only be applicable toa
true inltrament 3 for a forged inftrument, when difcovered
‘to be fuch, never can be made available thouph ftamped.
The aéts therefore can only be underfteod as requiring
flamps on f{uch inftruments as were available without a
ftamp before thole aés pafled, and which would be available
afterwards with a ftamp.

It is alfo clear that it is no objeflion to the charge of
forgery that the infkrument is not available by reafon of
fome collateral objetion not appearing upan the face of it;
as in M¢Intolh’s cafe before mentioned, where the order for
payment of prize money bore date at a period when the fea-
man whofe name was forged was in fact within {even miles
of the port where he was difcharged, and where his wages,

8c. were payable ; in which cafe it is declared by flat. 22
Geo,

Lorgery.

Geo. 3. ¢. 34. {. 2. that no fuch order fhall be valid ;
the order itfelf purporting to bear date at a more diftant
place.

V. How far ufing a filtitions Name, or perfon-
ating the true Man or fpiclitions Charaller
affumed at the Time, will affect the Gffence.,

Fielt, It is a clear propolition that the making of any
falle inlrument which is the fubjedt of forgery with a
fraudulent intent, although in the name of a non-exilting
perfon, is as much a forgery as if it had been made in the
name of one who was kuown to exilt, and to whom credic
was due.

The prifoner was indi¢ted on the ftat. 2 Geo. 2. ¢, 23,
for knowingly uttering a forged deed, purporting to be a
power of attorney from Elizsbeth Tingle, adminiitratrix of
her father Richard Tingle decealed, lute a marine belonging
to his Majefty’s thip HeClor, to F. 1. of, Xc. impowering
him to receive prize money, &c. The prifoner was con-
victed ao clear evidence of the facty but it appearing that
R. Tingle had died childlefs, a doubt was conceived whe-
ther as there was no fuch perfon exifling as Elizabeth Tin-
gle the cafe amounted to forgery? The dogbt arofe on the
paflage in the 3 Inft. 169. where Lord Coke fuys, that forgery
is properly taken when the adl is done in the name of anciber
perfon. But in Lrinity term 1754 ¢leven of the Judges were
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very clearly of opinion that the cafe was within the letter

and meaning of the a&t, which in defribing chis offence
fpeaks only of a falle deed, and does ot {ay the deed of any
perfen ot of avother. 'Lhat Lord Coke’s definition was ap-
parently too narrow. Thac the main ingredients to conlii-
tute the crime is the falfity of the inftrument, and the inten-
tion to defraud ; both which concurred in this cafe.

In the cafe of George Witks, then a prifoner at Laun-
cefton, which was fated to the Judges by Mr. Juftice Gould,
they weré ail of opinion that a bill of exchange drawn in
fictitious names, when there are no fuch perfons exifting as
the bill imports, is a furged bill withia the ftatute 2 Geo. 2,

' Mr.
9

Ante, I 1.

Ceo, Wilke's
calz, Bodmin,
1167,

z ME, Sum. 346.
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Mr. Juftice Yates accordingly tried the prifuner at Bodmir,
in 176%, but the jury acquitted him.

James Bolland was indifted for forging an indorfement
in the name of James Banks, on the back of a promiffory
note for 100l., drawn by Thomas Bradihaw, and indorfed by
Samuel Pricchard: which note was fet forth in the indiftment,
and the offence laid to be done with intent to defrand F. L.
Cardencaux. There was another count for uttering the fame,
The drawer and payee were real petlons, and Boliand into
whofe hands the nots came indorfed it with his own name,
and attempted to negotiate it in that ftate to one Jeflon,
with whom be had had money tranfaftions. Jeffon faid
that he knew Bradthaw, and confidered him as a good man,
but that he fhonld not be able to negotiate the note with
Bolland’s indot{fement on it ; on which Bolland faid he could
take his name off, and immediately another perfon in com-
pany began erafing the name. After he had fcratched off
al! but the initial letter B, Bolland faid dov’t feratch it all
out ; it may disiigure or cancel the notey I will think of
fome other name that begins with a B, and immediately
made the name Banks. Jeflon then took the note, and {ay-
ing that he thould be afked who James Banks was, Bolland
faid he was a publican of Rathbaire-place. Jeffon foon af-
terwards 2pplied to Cardeneaux to difcount the note, and
obtained from him fome money on the credit of it; and be-
ing prefled by Bollund fhortly after for the amount of the
note, he tock bim to Cardeneanx and introduced him as the
owner of the note.  Cardenieaux fnquired who Banks was,
and Bolland informed him- he was a man of property who
dealt largely in wines and fpirits, and Yived i Rathbone-
places on which Carden¢aux gave him the valuc in notes
and cafh. Cardeneaux never defired Bolland to indorfe the
bill, becaufe Jeffon had before told him that it was better
that his name fhould not appear on it, as he had been a
fheriff ’s officer, and the note would not pafs properly with
kis name on it. Bradthaw and Pritchard having become
sankrupts before the bill was payable, Cardeneanx applied
to Bolland, who denjed having difcounted any bill with him,
and {aid that his name was James Bolland, that he had never
feen Cardeneaux before in hig life,. and that.he had no bill
with his indorfement on it; and when Cardeneanx infinuated

that
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that he was acquainted with his having altered his name, Ch.XI1xX. §46.
he difregarded it. After the prifoner was taken up fome I fiditices momer
perfon paid the 100L to Cardeneanx in the name of James :}{:E:fmnmﬂ
Banks ; but no fuch perfon as James Banks of Rathbone-

place appeared to exift. The jury found the prifoner guilty.

After conyiftion and judgment of death the cafe was referred

to the Judges: and the prifoner was afterwards ordered for

execution, and fuffered accordingly.

To thefe may be added the cafes of Locket? and Abrahams Ante, 1, 53,
which have been before mentioned ; and the cafes of Taft

in 1777, of Taylor in 1779, and of Shepherd in 1781, here- pyg.
after noticed.

f. g7

Further, It makes no difference whether the making of  §47.
the falie inftrument or fignature be really neceffary to the frmaierial wie-
X ther asy additin-
advantage {o fraudulently attempted to be obtained by the ol eredn be gair-
patty, or gain him any additional credit; it is fulficienc if it zéif;f:f:’-’”
be made with fuch fraudulent intent. - Salle name be of -

s - . . . d bp ol d
Edward Taft was indicted for forging an indorfement on ﬁ‘ﬁ;ﬁﬁ,?ﬁ.ﬂ
2 bill of exchange in the name of John Wiiliams. The bill, ‘™
which was for gol., was drawn payable to the order of T2 alims
3 R i Tuft’s cale,
Meflrs. Renwicke and Mee, by whem it was indorfed gene- Lecster Lane
rally. It afterwards became t?l{: property of Williem &F Gl oot
Wheewall, out of whofe pocket it was picked at Leicelter Ref g7. &
races on the 16th of September 1776. The prifoner endea- pyo- @
voured to negotiate it the fame night at Leicefter, but with- { diench 2ot
out effect, though he offered a confiderable premiaum. He Firgrip, cebire

then went to Market Harborough, where he bought a hopfe 07 2rbreson iv

dorfed cma il ¢
of the innkeeper, and offered him this bill ¢ change, who diffrest rarea

¢atried it to a banker’s in the town, whither the prifoner /™ # ="
afterwards zccompanied him, and the clerk effered to dif-
count it if the prifoner would indorfe it, which he was in-
formed was the invariable rule of the houfe. The prifoner
immediately indorfed it by the name of Fobn Williams, which
was fiot his name, and received the value of it incalh, He
was found guilty; but his cafe was referved for the opinion
of the Judges; whoon the 13thJane 1757 were ail of opinion
that this was forgery within the ftatute. For though the
fictitious fignature was not neceffary to his obtaining the
moncy, and-his intent in writing a faife name was only 1o
conceal through whole hands the bill had prited, yet it was
a fraud
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Forgery.

a fraud both on the owner and on the perfon difcounting it,
a5 the one loft the chance of rracing it, and the other the
bencfit of a real indorfer: and the forging a name cither of
a real or fititious perfon with intent to defraud was in
Lockett’s cafe holden to Le forgery.
Taylor was {ndicted for that he having in his pofl:flicn a
bill of exchange, viz.
¢ Tamworth, 2d Aupg. 1779-
€ Sir,
& One month after date pleifc to pay to my order the
¢ {fum of £.20 val. reced Xe.
« To Nr. Joth, Cuff,
¢ Whitechapel, London.”
forged, &c. 2 receipt and acquittance for the faid fum of
20l. as follows: * Reed WV IFiffou ;" with intent to de-
fraud the faid 1. C.  Another count was laid with intent to
defraud H. Sutton. The bill was indorfed i blank, and
delivered 1o Sutton, out of whofe poflllion the prifoner
obtained it by fome undue means, (how did not appear} and
prefented it for payment. The bill then wanted two or
three days of becoming due ; but the prifvncr faid he would
give a trifle to adjuft the diffcrence, and accordingly gave
Cuff 15. for the difcount. Cuff defired him to write a re-
ceipt on the back of the bill, which he did by writing the
receipt in queftion in the Behitious name of Willon. It
was contended on behalf of the prifoner that this was not a
receipt for money within the measing of the aét.. That the
receipt here was unneceflary,. the pofleilion of the bili being
a fufficient difcharge to the payer, and his difcharge was not
itrengthened by the words written by the prifoner; cotife-
quently the at of the prifoner was of no effect. 'Lhat he
was not compellable to give any receipt. That he gained
no additional credit by the name he affumed. That the
writing on the back of the Bill was in troth a mere memo-
randum, and did not operate as an acquittance againdt any
perfon but the man himfelf who received it, who would
be equally eftopped by it as if he had written his own name.
Mr. Juitice Willes and Mr. Baron Eyre, before whom he was
tried, were of opinion that the prifoner’s cafe was within
the letter and meaning of the ftatute ; that this was a receipt
evidently falfe ; and the only queftion was, whether he in-
tended

st Thos. Harper.”

Forgery.

tended to defraud any perfon? The prifoner knew he had
fraudulently acquired the pofieflion of the bill: that it was
neceflary to elude any inquiry after him that he fhould con-
ceal his name; and his intention to defraud the owner
of the bill was manifeft from bis whole condu&. The pri
foner was convifted : and upon reference afterwards to the
Judges in Mich. term 1779, all of them (except Buller J.
who doubted) were of opinion, that though the priloner did
not gain any additienal credic by figning the name he put to
the receipt, as the bill was not by the indorfement made
payable to the perfon whofe name was afled, but indorfed in
blank ; yet ftill it was a forgery ; for it was done with intent
to defraud the true owner of the billy and to prevent a
probability of tracing the perfon by whom the money was
received.

The next éonfideration, and that which feems to have
involved in it the greatelt difficulty, is how far perfonating
the true man or alluming a fititious charaéter at the time
will affe€l the offence.

And firlt it may be proper to advert to certain principles
which were laid down in the cafe of Elizabeth Dunn in
1763 after mentioned.  1ft, That if a perfon give a note or
other fecurity 35 his own note or fecurity, and the credit
thereupon be perfonal to himfelf without any relation to an-
other, his figning fuch 2 note with a fititious name may
ideed be a cheat, but will not amount to forgery: for in
that cafe it is really the inftrument of the party whofe act it
purports to be, and the creditor had no other {ecurity in
view. But 2dly, that if a nate be given in the name of another
perfon either really exifting or reprefented fo to be, and in
that light it obtain a fuperior credit, or induce a truft which
would not have been given to the party himfelf, itis then a
falfe inftrument, and punithable asforgery (a). 3dly, That the
Jaw would be the fame, though the mote or fecurity were
thus falfely fublcribed in the prefence of him who lent his
money upon i, if the impoftor and the party whofe name is
mide ufc of were both ftrangers to him; for then he could not

{#) 50 if one ufe another nzme than his own for the purpofe of fraud, and
more eafily eluding refponfibiity, Shepherd's cafe, pot, g67.

3Q_ know
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kuow that fuch impoftor was not really the perfen whofe
name he affumed, and therefore the other would be egualiy
deceived.

How far the firlt propofition abave laid down is to be
taken in its utmoft latirude has been the {fubjedt of much
difference of opinion, which ¥ fhall now proceed to con-
fider. It is neceflary howsver to purfue the [ubjeét by
fteps.

And firft T take it to be clearly fettled that in the cafe of
forgery commitied in the name of a perfon really exifting, it

vic real pesfor in matters not whether the offender pafs himfelf off upon the

A ol'} L1 1 f
2 i sanne mfa’

Eliz Dunn's
cafe, 3. B.
Sept, 1763,
MS. Crown Caf,
Ref, 16.

RS, Gould T

parties at the time for fuch perfon, and receive credit from
them as fuch: for in truth the credit in that cafe is not
given to the impoftor perfonally, without any relation to

another, bat to that other perfon whom he rrprefents

himfelf to be.

Hlizabeth Dunn was indifted for forging a promiﬂ'ory
note for the pxyment of money, the tenor of which is as
follows :

¢ London, 27th Ju]z 1563, I promife to pay to Mr,

{1Leact,68.5.C.) ¢ Fdwe Hooper the fum of #hre (omitting the word pounds)
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¢ 13 thillings and 6d., or order, feven days after date,

¢ value received by me
her
¢ Mary w Wallace,
matk.”
Vith intent to defraud Edward.Hooper. The fecond
count flated it to be with intent to defraud the perfon enti-

¢ Witnels John Whettal.”

a tled to the wages due {¢r the [ervice of John Wallace de-

ceafed, 2 feaman on board the King’s thip the Epreuve. Ia
June 1765 the prifoner applied to Hooper at his affice for
recciving feamen’s wages, calling herfclf Mary Wallace,
and deflired him to advance her money to pay the fees for
the probate of her hufband’s will which was in the hands of
a profter. She returned foon afrer with the probate of the
will of John Wallace, thercin deicribed to be a {eaman on
board the Epreuve 3 when Hooper required her to produce a
certificate to prove that fhe was the Mary Wallace named jn
the will. In a few days having brought a certificate, fhe
prefled him to lend her money on the ¢redit of the wages

10 due
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dueto J. Wallace. Accordingly he let her have three guineas
and a-half, and wrote the body of the promiffory note in
queftion, to which fhe fubfcribed her mark ; after which his
clerk ateefted it.  And being afked what name he was to
put to her mark, fhe anfwered you know my name, you may
write Mary Wallace ; which he did. It was proved clearly
that her name was Elizabeth Duon, and that the whole ac-
count was a fabrication. The Recorder direéted the jury,
that if they believed that the prifoner {ubfcribed the note
produced in a falfe name, either by a mark intended by her
to exprefs fuch falfe name, or by words at length, with in-
tent 1o defraud Hooper; [for as to the fecond count he
thought that could not be fupported]; they thould find her
guilty; which they did accordingly, But judgment was
refpited on a doubt, whether as the note, though made by

the prifoner in an afflumed name and charafler, was herown-

note, made and offered as her own, and not as the note of
anothet in contradilinétion to herlelf, the offence amounted
to forgery. In Michaclmas term 17635, prefent Lord Manf.
field, Lord C: B. Parker, Clive J., Symthe B., Bathurft J.,
Wilmbot J., Gould J., Perrott B., Yates]., and Afton J.;
all but Afton J. were of opinion that this was a cafe within
the words and intention of the ftat. 2 Geo. 2. ¢. 25+ and
thercfore that the prifoner was properly convitted.

So in a late cafe it was laid down that if a bill of exchange
payable to A. or order get into the hands of another perfon
of the fame name with the payee ; and fuch perfon, knowing
that he is not the real payee in whofe favour it was drawn,
indorfe it for the purpofe of fraudulently pofieMing himielf
of the money, he is guiley of forgery.

Mathias Parkes and Themas Brown were indilled for
forging and uttering the following promiffory note.

¢ No. 248.B. Ringhton, Salop, 20th April 1796.

¢ I promif to pay to-bearer on demand, at Meflrs. Down,

-¢¢ Thornton, and ‘Co. bankers, London, the fum of Five

¢ Guineas for walue received.
s For felf and Co.
« Five Guineas. Thaos. Brown.

¢ Entered T. B.”

{The words in i7alis were printed in the note.]
| 3 Q. With
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With intent to defraud Wm. Hulls. Other counts were
laid with intent to defraud the bankers.

The prifoner Thomazs Brown uttered the note to Hulls

a fhoemaker in part payment for a quantity of boots and
fhoes which he bought, ander pretence that he was a Cap-
vain Brown of the 17th regiment, and going immediately to
the Welt Indies. The prifoner Brown when he bargained
for the articles at Hulls’ fhop defired Hulls to fend his boy
with him, and he would {end back the money. Hulls how-
ever chofe, rather to go with the prifoner ; and on their way
Brown ftated that his brother was agent to the 17th regi-
ment, and would buy all the fhoes Hulls had. 'When they
came to a public houfe Brown invited Hulis in, faying, he
fhould fee his brother prefently; and aftgr fome converfa-
tion about his brother’s large fortune to the amount df
15,000l. which he had lodged in the hands of Mefirs. Down
and Co., he appeared to be difappointed at not feeing his
brother, and faid, I am forry he does not come, I muft give
you my brother’s draft. He then gave Hulls the note in
queftion, who atked if it was ou the money lodged with
Down and Co., The prifoner faid yes, and added, that his
brother and he always paid in that manner on demand, for
they wanted no credit. He then appointed Hulls to meet
him in the afternoon at another place, where he would pay
him the balance. The note was foon dilcovered to'be a
forgery, and Hulls could hear nothing more of the prifoner.
Ft appeared that Parkes and Brown were connefied together;
and when Parkes was taken up more than forty of thefe five
guinea notes in blank were found upon him, dated Rinton,
Salop. A few of thc fame fort of notes were alfo found
concealed under a vice board in a fhop where the prifoner
Brown was arrefted, and which it was probable he had thruft
there. The note in quellion was proved to be filled up in
the hand.writing of Parkes. The name Thomas Brown was
alfo in the hand-writing of Parkes. [In Parkes’ pocket-book
was found a receipt under a cover addrefled to Thomas
Brown at the Compter (to which prifon Brown was com-
mitted) for 211. for four five guinea bills. Down and Co.
had no {uch cuftomer as Thomas Brown of Rinton in Shrop-
fhire, and there was no evidence that the prifoner Thomas
Brown had any refidence or connexion there. The jury
found

Forgery.

96

-

2

found beth guilty : and on being afked, declared that they ch. X1X. §30.

thought Parkes figned the note in queftion with Brown’s

Inﬁﬁitiom ramis
R . . or falfe charadlers
affent, and that Brown uttered it under a reprefentation that affumed.

3t was his brother’s, knowing it was not fo, with intent to =————"

defraud Hulls.

The counfel for the prifoner made the following objeltions
to the conviction : 11t, That the name Thomas Brown was the
real name of one of the prifoners. 2. That it was no forgery
in Parkes to fign the name of Thomas Brown with his con-
fent. 3.That if Parkes were not guilty of forgery, Brown could
not be guilty of uttering the note knowing it to be forged.
4. That the fubfequent mifreprefentations of Brown ought
ot to affet Parkes, as there was no evidence that he was
aware of the frandulent circumftances under which Brown
would utter the note. That mifieprefentations do not
amount to forgery, or make that a forgery which was not
fo at the time of the original making. Judgment was re~
fpited to take the opinion of the Judges on thefe points.

The cafe was argued in the Exchequer-chamber in 1797 Pof, £ 61,

before all the Judges; and at length the convition was holden
wrong as to Parkes (en a diftiné&t ground hereafter ftared).
But as to Brown, ali the Judges held the conviétion right
for he uttered it as the note of another perfon and not as his
own 3 and it being in the {fame name as his own could not
maks any differtace.

At the December fcflion following, Grofe J., who deli- 27z 2 Leach,

vered the opinion of the Judges, afrer ftating the objeQions 903-

made, obferved as to the 1ft, that the definition of forgery
was ¢ the fal'e making a note or other inftrument with in-
« tent to defraud :” which might be done either by ufing
the name of one who did not exilt or of one who did exifts
without his confent., ‘That this was of the former defcrip-
tion; being uttered by the prifener as the note of his bro-
ther, no fuch perfon as his brother of that name appearing
to exift: and that the circumitance of its being made inthe

fame name as his own could not muke any difference, being '
Fude ante 963

uttered as the note of another and not his own. The fame
anfwer applied to the fecond objection.  As no fuch perfon
exifted to whom the name of Thamas Brown, as tbe figner of
the note, applied, thére could be no confent given to fign the’
name, It was figued by the authority of & Thomas Brown,

3Q.3 but
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but not of #be Thomas Brown, for whofe note it purported
to be given. For the perfon in whofe name the note was made
was, according to the defcription of him in the note, thea a
vefident at Ringhton in Salep; and it imported that he was
a correlpondent of Down, Thoraton, and Co. and had
money in their hands; and he was allo reprefented to be the
brother of the priforer.  But no fuch perfon of that name
and defcription appeared to exift. And all this was proved
and found 1o be done for the purpofe of fraud. 3dly, Thatthe
indictment did not charge that Browa uttered the note know-
ing it to have been forged by Parker, but only knowing it to
have been forged: and therefore lec it have been forged by
whom{oever it might, it was equally 2n offence in Brown o
utrer it.

But where one merely affumed to be the perfon of a rcal
indorfer, though in concert with liim, and for the purpofe
of fraud, it was holden to be no forgery, though a cheat;
fur there was no falfe making.

This cffence however of perfonating others for frandulent
purpofes, which is often blended with forgery, is in many
inftances made a fubRantive offence by the flatute law, and
will be treated of feparately in the next chapter.

Secondly, I take it to be equally clear that forgery may be
committed in the name of a fuppoled charaéter who does
not exiil, but is afumed by the effender for the purpofe of
thefraud. 1a Dunn’s cafe zbove mentioned it wasagreed to
be totally immaterial whether fuch a perfon as Mary Wal-
lace exifted or not. The charaéler which the prifoner repre-
Tznted herfelf to be was different frem her own, and fhe
obtained the credit by being fuppofed to be a different pexfon
from what fhe really was. I'he cafes alfo of Taft in 1777, and
Tayler in 1779, ftand on this ground. In both the offend-
ers affumed to be the identical perfons whofc names they
fubleribed, though they obtained no additional credit on that
account. It is true that in Taft’s cafe the bankers would
rot difcount the bill without the indorfement of the pri-
foner, to whom in that refpect it may be faid that fome
perfoml eredit was given, however flight; yet his perfon
being unkoown, little or no ftrefs can be liid on that.

This

:

Forgery.

This matter feemed once 1o have been pot out of doubt
oy the cafe of John Shepherd, who was indicted for forging
an order for the payment of money with the name of H.
Turner {ubfcribed thereto, with intent to defraud James
Elliott, The order was to pay John Atkins or bearer 6
guineas, and was direted to Brown, Coliinfun, and Co.
The prifoner came to Elliot’s thop, and after felecting feve.
ral articles of filver, pulled cut his purfe as if going te pay
for them, but faid he had not cafh zonough about him, but
had a draft upon a banker, which was the fame thing as
mouaey, and would be paid when prefeated,  Elliott looked
at the draft, and {eeing it was upon a houfe he knew, he
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took it, the {um being a fmall one, and the prifoner having /o the purptfe of

a genteel apprarance. He then defired Eiliott to fend him
a pair of {purs, who took out his memorandum-bock to take
down the prifoner’s dire@ion, and fuppofing his name to be
the fame as was figned to the draft, (for he faid he looked
upon it as Air draft,) he wrote down the name H. Turner as

.the prifoner’s pame. ‘The prifoner looked over him as he wrote,

and faid he mult add *jun. Noah’sRow, HamptonCourt.” He
then went away. The.draft was refufed payment by the bank-
ers, no fuch perfon as H. Turner keeping cafh with them,
The profecutor alfo inquired in Green-ftrect from whence
the draft was dated; but neither there nor at Hampton
Court conld he hear of any fuch perfon, nor could he hear

Jraud and 13
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of any fuch place as Noah’s Row. The prifoner was found -

guilty ; but judgment was relpited upon a doubt whether as
Elliott had proved that he gave credit to the prifoner, and
not to the draft; having exprefsly faid that he leoked npon

it to be bir (the prifoner’s) draft, though mot written at the -

time he took it, the cafe amounted to forgery (2). In Mi-
chaelmas term 1581 all the JuJges held that this was
forgery and the convi@tion right; for it was a falfe inftre-
ment not drawn by any fuch perfon as it purported to be;

and the uliug a fictitious name was only for the purpofe of

deceiving. And the cafe of Taylor in Michaelmas term
1779, that of Locket in 1771, and that ef Elizabeth Dunn
in Michaelmas term 1765, were relied on.

(#) Asnother objection was taken 45 to the form of the indiftment,  Suod vide
AL gF T8

3Qs In
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In the abovementionzd cufe of Shepherd the credit was
indifputably given to the prifoner perfonally, the fecurity
tendered being confidered as his alone: and it is agreed that
the Judges were unanimous in adjudging the offence to
amount to forgery. And yet | find 1t very difliculr to diftin-
guith this cafe upoa principle from a fubfcquent one whese
the Judges were much divided in opinion: This was the
cafe of

John Henry Aickles, who was inditted for forging a pro-
miffory note as follows:

London, Dec. 18th, 1786.
¢ Three months after date I promife to pay to H. Byron,
“ Efq. or order £.25:10:0 value received.

“f.25:10:0 John Mafon,

% No. 4. Argyle-fircet, Oxford Road.”
‘With intent to defraud R. H. Gedge. "There was a fecond
count for uttering it knowing it to be forged.

It appeared that the note in queftion was on the gth of
Jauuary 1787 tendered by Byron to Gedge’s fhopman in
payment for fome linens that were thewn by him to Byron.
Upon being afked who John Mafon was, Byron defcribed
him as a gentlemon of forruae with whom he was concerned
in a coal-mine, living at No. 4. Argyle itreet. The fhop-
man declined leaving the goods with him, but promifed to
fend them if upon inquiry the note were good. He imme-
diately went to No. 4. Argyle-fircet, and inquired for Mr.
Mafon. The priforer appeared, and faid his mame was
Jobn Mafon, anc thar the note was drawn by him, and
fhould be paid when due. It was proved that beforc the
oth of January the prifoner had taken the houfe No. 4.
Argyle-fireet, in the name of John Mafon, Efq., by which
defeription aifo inquiry had been made by the perfon letting
the houfe concerniug his charater at the Britith Coffee~
houfe, which was a fuvourable one. It was then proved
that be had always paffed by the nsme of John Henry
Aickles, and had been tried feveral times at the Old Bailey,
and was kuown by that name fince the yeor 1580 until the
prefent’time.  Grofe J. entertaining a doubt upon this evi-
dence, direfted the jury that the only ground oa which they
could convilt the prifoner was, if they believed that this
note was drawn by the prifener in confcquence of a con-

certed
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certed fcheme between him and Byron to defraud Gedge.
"That the prifoner had never gone by the name of John Ma-
fon before; and had aflumed it for the purpofe of this
fraud : in which cafe they might find thefe fafls, and he
would fiate them to the Judges. Thereupon they found
{pecially, that the prifoner intended to defraud Gedge, and
afflumed the name of Malon for the purpofe of this frand:
that he had never gone by that name before: and that they
difbclicved a witnels on the part of the prifoner who had de-
pofed that two years before he was inquired for and kuown
by that name at the Britith Coffee-houfe. On this a verdict
of guiity was taken by confent, fubject to the opiaion of the
Judges on the cafe.

This eafe was adjourned from Eafter to Trinity term; but
in the mean time Mr. Juftice Athhurft had given judgment
at the O. B. (2} that it was not forgery; conceiving that
the Judges had fo decided. Many of them indeed feemed
to entertain fuch an opinion, but {everal thought otherwife ;
and they never came to any final refolution: on the matter,

It appears that the prifoner at this time was under fen--

tence of tranfporcation for a former offence, and had becen
tried for having been found at large without lawful caufe
befare the expiratien of the term. Upon fome favourable
circumitances appearing in his cafe he was acquitted of the
latter charge, and remanded upon his former fentence.

Mr, Juftice Gould {and other Judges ceincided in opinion
with him) thought the cafe amounted to forgery. There
was an apparent defigme for fraud in general, and the jury
were {atisfied that the prifoner had affumed the name of
Mafon, which was not his name, nor had ever been ufed by
him before, but always Aickles, with intent to defraud
Gedge. He therefore made the note in the name of another
as if his own, and clearly with an intent to defraud. Whe-
therthere exiftedaperfon of that name or not was immaterial;
the felony confifted in the intent to defrand under tlie falfi-
ty. One might affume a feigned name, and mzke a draft in
it, and yet innocently; as if he concealed himfelf to avoid ar-
reft, and had appeinted his friend on whom he drew to pay

() This acsnunts for the ftatement piven in (Se printed report, 2 Leach, 294,

his
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his bills ; or giving notes took care to pay them when due.
But the prifoner having no fuch intention, but on the contrary
to defraud the party by making the note under fuch difguifed
name, by which after he 1eft the place of concealment he could
not be traced, the cale amounted to forgery. There was no
ground, he thought, to diftinguith this from the commen cafe
where a draft is made in the name of a perfon who does not
exift. It was in reality a deeper fraund, becaule the entity of
fuch drawer would at ence be difavowed at the place of his
fappofed refidence; whereas in the prefent cafe of a note,
there would be no circumftance to find ont the maker when
he quitted the place where he made the note,

The Judges who inclined againft the eonviftion went on
the doubt whether to conlitute forgery it was not neceflary
that the inltrument thoold be made as the aét of another,
according to the definition of Lord Coke, whether that other
exifted ornot.  'Whereas here the note was made as the pri-
foner’s own, and avowed by him to be {o; the credit was
given to the perfon and not to the name; and the perfon
and not the name was the material thing to be confidered,

I cannot help fufpelting that much of the difficulty in
thefe cafes arifes from miltaking matters of faét for matters
of law, and confounding the two together. It fcems very
difficult to diftinguifh the laft cafe from Shepherd’s before
mentioned. It may be {aid that inShepherd’s cafe the prifoner
had not been known by the name of H. Turner previous to
the tranfaltion ; but merely affumed to be fuch 2 perfon at
the inftant for the purpofe of the fraud; and that in truth
no perfon was found to anfwer the delcription of the man
he pretended to be,  But if this matter be accurately con-
fidered, it muft appear that the length of tine during which
the ictitious name has been adopted previcus to the fadt is
only evidence of the intent, any more than the true deferip-
tion of the patty’s place of abode. If 1he party for other
purpofes have adopted another name by which he is known,
and iffue his fignature accordingly, it may be a good reafon
with the jury for finding that he really intended at the time
to iffue it as his own inftrument, and.did not adopt the
name then with a view to fhift the future refponfibility of
it from himfelf under the colour of its being the act of ano-
ther. But the finding of the jury in Aickles’s cafe feems to

have
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have concluded that queftion ; for they found that the pri-
foner affumed the name by which he had never been known
before for the purpofe of defrauding Gedge ; unlefs indeed
it may be faid that fuch a finding does not neceffarily include
that the fraud was intended to be effefted at the time by
difowning the note afterwards as the a&t of another and not
of himfelf. I do not ftop to inquire whether this werc a
proper finding under all the circumitances, becaufe it is not
my intention to difcufs 2 mere matter of evidence, or a de-
dultion of faét. But afluming the conclufion of the jury to be
right, the doubt is as applicable to the former cafe of Shep-
herd as to this of Aickles. Shepherd did no more than aflume
the name of H. Turner, by which he had never been known
befere, for the purpole of defrauding Elliott: Aickles did
the like under the aflumed name of Mafon. It is poffible
therefore that the Judges who doubted in the latter cafe
went upon the ground, that it did not appear from the evi-
dance that Aickles made ufe of -the name of Malon with a
deceitful intention at the time of afterwards difowning the
all in order to avoid the refponfibility and efcaping detec-
tion; but intended at the time to abide by the a&t as his
own, and meet the confequences as well as he could. Where
an impoftor affames the name and chara&ler of an exifting
perfon for fuch a purpofe, the very adt is decifive of fuch
an intent, 'Where a particular character is affumed, though
not exilting in reality, as the executor of another who is in
truth alive, the intent appears equally plain. But in the
bare affumption of a fititious name without any particular
defignation of charaler annexed to it, it may be more diffi-
cult upon occafion to fix this intention upon the party; be-
caufe the all itfelf is of a more equivocal natare, Yet it
cannot be conceived but that if a rogue knowing that he
cannot obtain credit under his real name, aflume another
for the purpofe of praltifing his impofition more eafily, and
under fuch aflumed name negotiate a note, intending at
the time to fkulk from his refponfibility under pretence that
it was not his proper a&; fuch a cafe would fall ftrictly
under the definition of forgery; although he may, the better
to colour his purpofe, have affumed fuch fiCtitious name
{ome little time previous.

1 obferve that in Aickles’ cafe the note was dated the 13¢h
of December 1786, and made payable three months after

date,’
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date. He was tried inr February 1787, which was before
the note became due. It does not appear but that he con-
tinued to pafs by the fame name of Mafon to the time of his
apprehenfion, as he had certainly done for fome time (how
long does not appear) before the gth of January when the
note was negotiated, and probably at the time ir bore date:
there was no opportunity of knowing whether he meant to
difavow his act at the time of payment, which might have
been evidence of his original intent; though fuch intent
might certainly be colle@ted from preceding and intermedi-
ate alls. ‘The Judges who were difpofed to acquit the pri-
foner of forgery probably thought that there was no evidence
of any {uch intent. ‘The intent howevet is ftrictly a matter
of falt for'the jury to pronounce upon under all the cir-
cumftances; and if properly left to' them muft conclude the
quettion.

But to confider the matter truly, does not the very a& of
changing his name for {uch a fraudulent purpofe carry in
ifelf intrinfic evidence, that the party wifhes'to be thought
a different perfon from what he really is, and confequently
o pafs off his act 28 the att of another. The inftrument is
falfe 5 and if the intention be to deceive and defraud, it falls
exprefsly within the definition of forgery. And if it be part
of that definition that the aét fhould be done in the name of
another, fuch a change of name may under circumftances fur-
nith evidence of its having been fo done. Though it may be
doubted how {uch an amended definition will fquare with the
cafe of a party antedating a decd of conveyance in his own
name in order to give it a fraudulent priority over another, or
with any cafes of fraudulent alterations of inftruments by
the partics themf{elves who made them, in prejadice of the
rights of other perfons; which are all admitted to be
forgeries.

V1. Whatis a pu&fg'/Z;ing or uttering.

To proneunce or publith, fays Lotd Coke, is when one by
words or writing pronounceth or publifheth the inftrament
to any other as true. It extends no doubt to every other
manner of exhibiting it as 4 true inftrument.  But in order
to conftitute {uch an offence, it muft be done with knowiedge
of the forgery ; which knowledge may come by the relation of

another

R LR
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another as well as by the party’s own obfervation. If, fays
Lord Coke, A. inform B. that fuch a deed is forged, and yet
B. will publifh it; if the deed be falfe, this is within the
words (i. e. of ftat. 5 Eliz.) * knowing the fame to be for-
ged.” Bat fuch relation is not conclafive evidence of the
faét of knowledge ; it muft be left to the jury upon the whole
matter; for pollibly there might be circumitances which
might invalidate or weaken the credit of the perfon relating
it, or of his relation itfeif, though it afterwards appear to
be true. This is an offence diftin&t from, though connedted
with, the aét of falfe making or forgery, as was before thewn;
and therefore it is the common pradtice to indilt perfons
who knowingly utter forged inftruments as principals; and
there may be acceflaries before to fuch offence, as in the cale
of Soares and others {tated in the Enfuing feGion.

VII. What fball make a Perfon afiffing or

Acceffary.

Lord Coke, fpeaking with great critical nicety, fays, that

#a caufe is to procure o7 counfel one to forge; 2o confent is to
agree at the time of the procurement or counfel ; 2nd he in
law ig a procurer; # afféat is to give his affent or agreement
afterwards to the procurement or counfel of another. But
this muft be underftood of an affent to the defign of forging
before the faét of the forgery commirted ; for according to
Lord Hale, an aflent afterwards makes not the party guilty
or principal in the fergery; but it muft be a precedent or
concomitant affent. And in forgery it is laid down generally,
in the books that all are principals ; and that whatever would
make 2 man acceflary before in felony, will make him a prin-
cipal in forgery. But this muft I think be underflood of
forgery at common law, and where it is confidered only as a
mifdemeanor. For though Bothe’s cafe where it was {o re-
folved was ao indiQment for felony for the lecond offence
upon the {tat. g Eiiz., yet that was not the principal point
in judgment. Nor indeed does it appear how the queftion
arofe there, as none other than the prifener appears to have
been indi¢ed. Therefore there feems no reafon for taking
this cafe out of the general rule, that when a ftatute makes
a new felony, it incidentally and neceflarily draws after it
: all
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ali the concomitants of felony, namely, accefluries beforz
and after.  This reafon feems to be confirmed by the fol-
lowing cafe, which has lately occurred:

Samuel Soares, William Atkinfon, and John Brighton were
tried at Winchefter on an indi@ment charging them with
felonicufly uttering and publithing as true a certain falfe,
forged, and counterfeit bank note for gl., knowing it to be
forged, &c. with intent to defraud the governor and company
of the Bank of Englind. 'There were the other ufual counts
for forging and for difpofing of and putting away the note,
with the like intent; and fimilar counts ftating the intent to
be to defraud the perfon to whom it was offered in payment.
It was proved that Brighton offered the note in queftion in
payment for a pair of gaiters at the thop of one Newland at
Gofport, on Saturday.the 11t of Auguft 1801, about § ¢’clock
in the afternoon. The other two prifoners Ssares and Ai-
kinfou awere not with Brighton at the time he fo offered the note in
payment, nor were they at the time i# Gofport, but both of
them were waiting a# Portfmouth till Brighton fhould return
to them, it having been previoufly concerted betaveen the thyee
prifeners that Brighton fhould go over the water from Portf-
mouth to Gofport for the purpofe of paffing the note, and
when he had paffed it, fhould rewurn to join the other two
prifoners at Portfmouth they all three knowing that it wasa
forged note, and having been concerned together in putting
off ancther note of the fame fort, and in fharing among
them the produce.

The counfel for the prifonets Soares and Atkinfon objefl-
ed on their behalf, that on the above evidence they were not
guilty as charged by this indi@iment, not being prefent at
the time the other prifoner uttered the note, nor {o near as
to be able to aid and affilt him : that they could be charged
only as acceffaries before the fak. The jury found that the
forged note was uttered by the prifoner Brighton by concert
with the other two prifoners, and found them all three guilty.
The prifoner Brighton was left for execution : but judgment
was refpited as to the other two ; the counflel for the Bask
defiring to have an opportunity of arguing it, if on confi.
deration they fltould think the indictment maintainable againft
the two who were not prefent, On the feport of this cafe to
all the Judges in Eafter term following, they had no doubt
but that the two prifoners Soares and Ackinfon were entitled

to
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o an acquittal on this inditment chirging them as princi-
pals, they not being prefent at the time of the uttering ; and
therefore required the profecutor to flate on what grounds
the contrary was meant to be argued : and no fuggeition of
the kind being made, the two prifoners were recommended
to a pardon.

The words of the (tat. 5 Eliz. are caufe or affent ts : thofe of
moft of the fublequent ftatutes are canfe or procure, or ac? or
affif? inyor aid or affif} tn : the Legiflature {eem to have varied
the expreflion, in deferibing acceflaries before, and aiders and
abettors at the {acl.

VIIL. Some general Rules touching the Manner
in which the Qffence is to be laid in the In-
diftment, and proved in Evidence.

It is efientially neceffary to an indictment for forgery that
the inftrument alleged to be forged thoald be fet forth in
words and figures; though there be no techaical form of
words for exprefling that it is fo fet forth,

Mr. Baron Thomfon reported to the Judges that James
Mafon was tried and convifled before him, upon an indi&k-
ment, which fet forth that he, having in his cuflody and
peflellion a certain inland bill of exchange, purporting to
have been figned and {ubferibed with the name of one Ro-
bert Brown, and to bear date at, &ec. and to be direfied to
certain perfons. by the name and defeription of E. H. W.
and Co., thereby requiring them to pay to J. A. or order
otl. 195 6d. two months after date, value received, and
to place it to the account of certsin perfons by the name
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and defcription of Meffts. J. T. A. and Co., as advertifed by

the faid R. B., and purporting to have been indorfed by
J. A., together with a falfe, forged and counterfeited accept.
ance of the {ame bill of exchange, written upon the fame
bill, and purporting to have been written by the faid B, H.

for and on behalf of himfelf and s {aid company; did felo- -

nioufly utter and publith as true the faid faife, forged, and
counterfcited acceptance, with intent to defraud one J. W.;
he the faid defendant well knowing the faid acceptance to
be falfe, forged, and counterfeited. Judgment was refpited
on a doubt whether the indi€tment were {eflicient, as it did
not fet forch the bill of exchange and the acceptance in their
words and figutes. The caf: was adjourned from Michael-

mas term 1792 to Eafter term 1793, and 2gain to Lrintiy
term
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€h. X1X. § 53. term following, when all the Judges agreed that the indiéta
Indiétment and ' ment was bad.
of inflrument. A fimilar determination was made in Lloyd’s cafe(a) by all
the Judges, upon an indi&tment for fending a threatening
) letter, which omitted to fet out the Jetter itlelf.
E;.:’ ﬁ:‘e"’"':_“w‘ In Elizabeth Dunn’s cale fome doubt was at firlt entertained
zle}. f:ﬁruwn Caf. by the' R'ecordcr whether the indictment were proved; be-
Trdithns fraring caule it included the atzeffation of the witnefs, and the words
}:;2:,3; Z;Qp!:sgf ¢ Mary Wallace her mark,” in the tenor of the note char-
vt the sticlacizn B0 10 have bet_:n forged by the prifoner ; the fat being that
Y sbewwins and when the prifoner fubferibed the note, thofe parts of it
her muck zwere  WeTe not then writren, and therefote the had forged a note
;d;‘:‘”’:};:: differing in the tenor of it from that charged in the indii-
:;:E};‘;‘:uifﬂ;é” ment. But Mr. Baron Perrott and Mr, Juftice Afton, whom
A the Recorder confulted, being of opinion that in this refpect
the indi¢tment was well proved, the Recorder dire€ted the
jury upon the principal charge.
gf;“;:iz’;‘;ﬂ; Robert Powell was indiéted on the fat. 2 Geo. 2. for
2 MS.Sum. 146 T0Tging a certain receipt for money as follows ; [fetting forth
_E_;i“;' xRI:E;ch, the receipt in the words and figures] with intent to defraud
g&i;ffz Eif}}:h Jof. Sykes. Other counts laid the intent to defraud Taylor
inflrument a3 jol- Dartow.  The falt was, that Powell had perfonated Barrow
L‘;‘s‘:’fsﬁ::r_"? in the fale of 400l Eaft-India ftock to Sykes, and had
e mard tens® figned in his name the ufual receipt upon the transfer. Se-
I ’g;fi:{‘: wr veral objetions were made in arreRl of judgment, which
21 toords were argurd before all the Judges at Serjeants” Inn on 30th
of Nov. t571. 1ft, That the inditment fhould have fet forth
the receipt according to ¢* the tenor following,” which the
words *¢ as follows” do mot import. But refolved by all
the Judges thit the words were to be taken the fame as
* according to the tenor following,” or ¢ in the words and
« fizures following;” and that if the prefecutor had failed
in evidence in proving the receipt verbatim as laid, it wonld
have been a fatal variance. 2dly, Tt was objefted that in
the receipt fome of the fums are in figures, which muft not
be in anindikment. Byt held that the receipt muft be pur-

PideS.C. o0, [ne Iv as it is. or § . -
oo for P fned exallly as it is, or it would be avartance. The prifoner

point. was executed, It was laid fimilarly in Har’s cafe,,
;ﬂ‘ilh's aale, After thefe authorities I cannot but quefiion Smith’s cafe,
k. 142,

E. 2 Ann., where it is faid in the report, that where a deed
with the mark of J. 8. was forged, the indiltment need not
fet out the mark.

(«) Lloyd's cale, Trim ternd 1767, 2 M3, Sum, 339,
R Vet
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Yet even the fetting out the very fubje& matter E‘:,—g::::} E"gi-
which has been forged will not in zll cafes be fufficient, roidomce.—Tensr
if it do not purport on the face of it and without re. & iafrument.
ference to fume other fubjet matter to be the thing prohi-
bited to be forged : but the purport and meaning of the
forgery with relation to fuch other fubje@ matter fhould be
exprefsly averred te be the thing fo prohibited. Thus in
Hunter's cafe before mentioned, who was indi€ted for for- Hunter'scafe,
ging a receipt to an afignment of a certain {um in 2 navy 2wems £ 36,
bill, the tenor of which receipt fet forth in the indiétment
mercly confifted of the fignature of the partys it was holden
infufficient, becaufe the mere figning of fuch name unlefs
conneed with the previous matter did not purport on the
face of it to be 4 receipt: but it ought to have been averred
that fuch navy bill, &c. together with fuch fignature did
purpott to be and was a receipt, &c. and that the prifoner
did felonioully forge the fame. Angd yet in Teflick’s cafe, Tedick's cafe,
where the temor of the receipt fet forth in the indi@meat *** 36
was in thele wards, *f Received the contentsabove by me,” &e.
it was holden fufficient without fetting forth the bill to which
it referred, or conne&ing the receipt by averment with fuch
bill, but only averring it to be areceipt for money. But there
by the very terms of the writing itfelf it purported to be a
receipt for fomething, though not {pecifically for money, as it
was averred to be, in order to bring it within the fatute
2 Geo. 2. ¢. 25, Again, in Taylor’s cafe, which was for for- Tfloif_'mfes
ging a receipt for 20l. due upon a bill of cxchange in thefe A
words, ¥ Received, W. Wiilon,” the indi€tment let forth
the bill for 20l,, and then averred the forging of 2 receipt
for the faid fum of 20l ; but there was no averment that -
the wriring forged together with the bill purported to be or
was 2 receipt.  But there alfo the forged writing in itfelf
purported to be a receipt for fomethin_g.

In fetting forth however the tenor of an inftrumenta § 54
. . . . s . s . Literal wariance..
mere literal variance will not viiatg the inditment; 25 in
the following cafe.
‘Thomas Hart was indifted for forging a bifl of ex- trva;:;{:ff.m
change, which the indi@ment fet forth as follows, (that AL 1776,

. MS. Gould J.
is to fay,) and M3. Crown

« No. 215, f.42:0. Hull, April 24th, 1772, ?:‘ri::ﬁksf;,,
« Two months after date pleafe to pay Mr. Thos, 3¢

3R # Jones
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C}:dx?lx-h&. ¢ Jones or order the fum of forty-fwo pounds value John Teague was tried on an inditment charging him ?1}}&317‘- 535-
" ¢ received, and place the fame to account, &c. . with felonioufly, &c. making, forging, and counterfeiting a vp o™ 0

Variance in trnors “ George Prince. : certain bill of exchange as follows, viz. * No. 2-621. f. 50, afion of true bidl.

Received fir ¢ Mefirs. Halliday and Co. Bankers, London.” ¢ Brecon, 24th June 1799.  On demand pay to the bearer Teague's cate,

« [.¢6. value received, For Wilkins, Jeffreys, Wilkins, pereford Sum.
“ and Williams. (Signed) Walter Jefferies,” {and ad- pF15om con
dreffed to) ¢ Meflrs. Miles, Vaughan, and Co., Bankers, ms. Jud.

“ Briflol;” with intent to defraud W. W. &¢. againft the 9% whe alters &

true inflrument

ftatute. There was a fecond count for uttering the fame may 6; ind.i‘?;d
N . - . capitally on ik
knowing it to be forged. Two other fimilar counts {tated ﬁzf?{,:: 2.

the intent to be to defraud T. Powell, It appeared that the c.22 for forgio;

the inflrunne

bill was drawn and iffued by Walter J-ffireys, one of the (i % sitofer.

_ change) 5 thoaugh
partners of the houfe, for 10/ only, on a_fixteen-penny ftamp, e jf.; s begh

which is the proper ftamp for promiffiry notes of 10} Which wyg aier as

reicevd beid mot ! i H H H
P The b.lll profiuc'ed in evidence cmre_fponded with that fet
ance, being pit forth in the indi€tment, except that it was written ¢ value
th d. : " ; H :
;}.;,{":"53:’339. ¢s l'ClI'.'evti.” The prifoner wis convited ; but judgment
was tefpited upon the quefllion whether this literal variance
were material, the words founding the fame.  And on the
7thof June 1776 all the Judges [De Grey C.J. and Willes J.
abfent] were of opinion that the variance was not material,
as it did not change the word,  And by Gould J., if the

word had been written receiv’d or recev’d, the ¢ in the one

1 - .y - R . - 7 e .
_ inﬂ;an;;te adm. ;heps ?r: :I};e ot]gr nlm[‘t l;vc}-bcg! neceflarily are to-be re-iffued after they {hall have been paid. That this ;’fi::c;o;i:,.’a_
‘B.v. Bear (o).} under ood.  In Rex v, %:tr,. --.rt 1 408. the Lourt agﬂ_fﬁd bill of exchange had been re-iffued three times as a 101 “don of 4 rrue in-
that where an inftrument is laid in the indi¢tment aceording bill. That it had been altered by changing the 10l. into 5ol Srument makes it
L . . o - * a forgery of e
to the tenor, &c. the very words laid, and vot the fub- ; in the part of the bill where the fum is exprefled in figures, wﬁ;& ¢ and it
: i ; : . . . m
ﬁanc? and effect of them, mult be proved. The queftion as alfo in the part where it is expreffed in letters; and fo m’fﬁi‘?ﬁéﬁi.
then is as to the wd and pot the fﬂ‘t:‘r, unlefls b)’ adﬂ';f:af:, altered had been paﬂ'cd b)! the prlfoner to Thomas Powell prent afteved (a
L. . o . . N ; i P T 1ed Bl of ex=
‘Reg.r.Drake,) bwiffion, ot ”ﬁ”an”f it becomes anmhfr “tfrd 3 @s1n the The jury found the prifoner guilty of uttering it, knowing charge) iad ducs
Salk. 663, Queen v. Drake, which proceeded wpon its being a different . it to be forged : but judgment was refpited on two objec- re-iffued ﬁfaffd
g . - frsee Itmasy, Wil
word, #or, .for not.  And Powys I. fays, in the report of the tions made by the prifoner’s counfel ; firft, that this being eu Zing e
fame cafe in Holt Repi 350. that he did not mark this te a forgery by altering the fum in a geawine bill, it thould have "::;{':,:;:i ot
be fo (mall a variance of a letter as if it happened in falfe been fo fated in the indiQment 5 the ftat. 7 Geo. 2. ¢, 22. availableina
Spelling or abbreviations, which pollibly might not hure. making it a diftin& offence #o alter, viz. « If any perfon ::::Ie;f;;::r:
§ i “ fhall falfely make, after, forge or counterfeit, or utter or @
Wbmrgj;@?m- If any part of a tru¢ inftrument be altered, the indi@ ment : : ‘¢ publith as true any fulf?, altered, forged or counterfeited
'm’:é."”?"“f- may lay it to be 2 forgery of thie whole inftrument, ‘ ¢ acceptance of any bill of exchange,” &c. Secondly, that
({44 : - . - -
Dawfon’s cafe, The prifoner altered the figure of 2 in a back note to 3 i the at permitting the re-iffluing of #eter after the fame fhall
ﬂf'}i;i?:;’._;; (220l to 520L.); and ten Judges agreed that this was forging '- bave been paid relates only to promifory notgr, but this is
cited from Sesjt. and counterfriting a bank note ; forgery being the-alteration ' @ bill of exchange, and could not be legally re.iffued without a
Forlter’s MS. freth ftamp; and having been re-iffeed three times before it

‘38traug. 5.y of 2 deed or writing in a material patt to the prejudice of
another, as well as when the whole deed or writing is forged ;
and that 3 Inft. 171, 172. was not law in this refpe&t; for i
non affampfit might be pleaded to fuch a note.

was aitered, it was oot 2 valid bill for 101, at the time it
was altered to gol., and therefore it was not that fpecies of
forgery which confifts in altering a true and valid bill.
At a conference of the Judges in Michaclmas term follow-
{4} TnLord Holr's MS, note of this cafe, which is very fally reported, itis ing, they all held the conviction right. For that the queftion
fated generally, thatlaying an indi€troent foi a libel juxta teserem fequentem ims as to the alteration of the bill was go‘,crncd b}? the cafe of the
porGs that the indiftment fets forth the twords of the libel, and not murely the Ki Dawl: b . d. d eve 1 ton fl
efict of it. The indictment there (ot forth the libel juxta tenorem et ad effictvmm mg-v. awion apovementioned : an \". ¥y alicration o
legzextee, true infirument for fuch a purpole- made it when altered a
' iRz : forgery
John
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forgery of the whale inftrument. ‘That as to the obje&tion
on the ftamp, it had been decided that the famp acls had.
no rclation to the quellion of forgery: but that fuppofing
the inftrument forged to be {uch on the face of it as would
be valid provided it Lad a proper ftamp, the offence was
complete.

It has been more ufnal however hitherto to lay forgeries
of this fort, as was done in Harrifou’: cale before, and in
Elfeworth’s cafe after mentioned, by ftating the particular
alteration, at lealt in one count.

Though it be doubtle(s {ufficient to charge that the de-
fendant forged {uch an infirument, naming it, and ferting
forth the tenor; yet certainly the laying it to be @ paper
writing, &c. purporting 1o be fuch an inftrument (as the
ftatute on which the indi€tment is framed deferibes) is good;
and indeed in ftri€tnefs of language there may be more pro-
priety in fo laying it, confidering that the purpofe of the
indiCkment is to difafhirm the reality of the infkrument.

Birch and Martin were indi€ted and conviited of publifh-
ing, < as a true will, a certain faile, forged and counterfeited
& paper quriting, purperting ta be the lafl will of Sir Andrew
o Chadwick,” &c.; the tenor of which was fet out. The
matter was debated before all the Judges at Serjeants’ Inn
on the 3oth of November 1771, when it was objefted, 1ft,
that it thould have been laid that they forged a certain wifl,
and not a paper awriting purporting, &c.; for the ftatute {ays,
¢ fhall forge a will” But a variety of precedents being
produced in which it was laid in that manner, the Judges
held it to be good either way. 2dly, Ic was obje&ted that it
was not ftated that it purported to be attefted by three wit-
nefl=s; but to this it was anlwered and holden, that as the
will was (et forth i» Lec werbs, and the three names appeared
as witnefles, that was fuflicient. 3dly, That it was ouly
laid, ¢ they knowing it to be forged,” &c.; whereas it
fhould have been that “.théy and each of them knowing,”
&e. fed nonallocatur. And the prifoners were executed.

But in 2ll cafes the word purpert imports what appears on
the face of the infirument; for want of attending to which
many indiflments have been (et afide,

In

Forgery.

In Jones’s cafe in 1779, the inftrument was laid in fome
counts to be a paper awriting purporting 1o be a bank note : but
the Court were of opinion, that as it did not purport on the
face of it to be a bauk note, the counts could not be fup-
ported 3 and that the reprefzntation of the prifoner at the
time, who pafled it off as fuch, ceuld- not vary the purport
of the infirument #fcif.

Jeremiah Reading was indited, for that he having in his
cuftedy and poffellion a certain bill of exchanpe with the
name John White thercunto [ubfcribed, purperting to be
figned by one John White, and fo bz diredled to one Fobn
King, by the name ond deferiptisn of sne Fobn Ring Efg.,
Berkley.fireer, Portman-fquare, Lordon, for the payment
of the fum of 8ol. to him the faid defendunt, or order, forty
days after date, &c., which faid bill of exchange is to the
tenor and effedt following :

“ Briftol, Feb. 218, 1792,
¢ Forty days after date pay to Mr. Jeremiah Reading, or
¢ order, the fum of £.8o. for value received, and place it
“ to the account of . ¢ John White,
¢ ToJohn Ring Efq. Berkley-ft., Portman-fquare, Lopd.”
he the [uid defendant on, &c. did falfcly make, forge and
counterfeit, &c. upon the back of the faid bill of exchange
an acceptance in writing, purporting to be the acceptance of the
Jaid Fohn Kirg, of the {uid bill of exchange, which faid falfe,
forged and counterfeited acceprance is to the tenor and
effelt following, viz. ¢ John King, A.” with intent to de-
fravd W. D. &c. 'There was a fecond count for uttering
the fame.
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It was proved that the prifener negotiated the bill, which

was direted to John Ring, and acceprad on the back of it
by John King; and that he twld Mr. Dulby the profecutor
who advanced meney opon it, that Mr. King was 2 geutle-
man living in Berkiey-ftrect, Portman fquare, and a man of
apulence. Itappearcd in evidence that there was no perfon
of that name living there.  The prifoner was found guilty;
but Mr. Juflice Grofe referved the cafe for the opinion of
the Judges, whether the bill of exchange were properly de-
furibed in the indi€tmeat, and whether the offence laid in it
were proved.  In Hilary term 1794 judgoment was arrelted

3Rz becaufe
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becaufe the bill did not in faét parpor? to be drawn on
J- King, as laid in the indi€tment.

Buller J. in delivering the opinion of the Judges after-
wards at the O B. obferved, that the indictinent as drawn
was abfurd and repugnane in itfelf; for the name and de-
feription of one perfon or thing could not purport to be
another. That the drawer of the indiltment was led into
the blunder by not recolleéting that the bill, though drawn
on John Ring, might have been acc-pted by John King; as
if he had accepted it for the honour of the drawer, &¢.
But he obfervea, thar the judgment being arrefted for the
informality of the record, the prifoner might be again in-
difted for the offence he liad been guilty of,

And laftly, in the cafe of one Anfelmo Robinfon Gili-

chrift, who was indifted for forging ¢ a paper awriting, purs '

porting o be an order for payment of money, duted 112h Septem-
ber 1794, with the name Thos. Exca thereuuto fubfcribed,
purporting to have been figned by Thos. kxon, clerk, and
to be directed ta George Lord Kinnard, Wm. Moreland, and
Thos, Hammerfley of, &c. bankers and paitners, by the
name and defeription of Meffri. Ranfon, Moreland, and Han.
merfley, for the payment of the fum of 10l &c.;” the tenor
of which faid falfe writing, &c. is as follows, viz.

¢ Meflrs, Ranfon, Moreland, and Hammerfley, pleafe

¢ to pay to Mr, Brooks, or bearer, the fum of Ten
¢ Pounds, for

¢ Sept. 11th, 1794. Thos. Exon.”
with intent to defraud the faid Geo. Ld. K. &c. There
was 2 {econd couut for utrering it; and other counts char-
ging an intent to defraud other perfons.

An objeCtion was made in arreft of judgment, that the
dire€tion of the bill was improperly deferibed in the indiét-
ment ; and the above cafe of Reading was relied on.  And
upon a conference of the Judges in Eafter term 1795, it was
refolved by ten Judges prefent, that the judgment fhonld be
arrefted accordingly, becaule the word purport imports what
appears on the face of the infirument. It means the apparent
and not the legal import. And that this could not purport to
be direfted to Lord Kinnard, becaufe his name did not
appear on the face of the bill. And Jones's cale and Read-
wp’s cale were referred to.

Buller

Forgery.

Builer J., who delivered their opinion at the O.B. in
July following, obferved, that old cales had given 1ife to
much learning and argument on the words puspert and etwor,
and on the neceflity of ufing one or other of thofe terms;
but that no judicial determination that he was aware of had
ever required that the purport and zenor thould both be ftated
in any cafc whatever. That the purport of an inftrument
meant the {fubflance of it, as it appeared on the face of the
inftrument to every eye which read it.  The tenor of an in-
firument meant the exack copy of it; and where that was
ftated the purport of it muft neceffarily appear. That the
forms of indi&tments for forgery had diffcred in different
iuftances, and of late years had become more complicated
than they ufed to be, and in his opinion very improperly fo.
in one, which he had feen, it was ftated that the prifoner
ferged a falfe writing in the names of J. 5. &c. bearing the
Jorm of @ warrant of atterney, which faid awriting follows in
thefe words, t'c. If an indi@meont ftated merely that the
prifoner forged a paper writing to the tenorand effedt follow-

ing, and fet out the infirament verbatim, which on the face.

of it appeared to be a bill.of exchange or other infirument
within the flatute ; as then advifed, he faw no objedtion to
it and at all events if it ftated that he forged a paper wri-
ting in the name of T. E., purporting to be a bill of ex=
change, to the renor and effed following, and then fet out
the bill ; he thought it would be good and unexceptionable :
for the words ¢ purperzing to be 3 bill of exchange,” could
anly be neceflary for the purpofe of thewing which of the
infiruments mentioned in the ftatute the prifoner had forgeds
and in orderto do that it conld not be neceflary under the
word purport to ftate all the contents of the bill. The bil}
itfelf (hewed all thofe things, and the law had required that
an exai copy of the bill fhould be ftated upon the 1odiék-
ment, in order that the Court might fce upon the record
that it was iu form fuch an inftrument as fell” within the
words and meaning of the ftatute. ‘That the blunder ia
this cafe had arifen from the circumftance that Lord Kinnard
and Meflrs. Moreland and Hammerfley had carried on the
bufinefs of bankers under the firm of Mefirs, Ranfen.
Moreland, and Hammerfley : wnd the peefon who drew this
indi@ment, forgeteing that it was wholly immaterial whe.

3R4 thet
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Ch.XiX. § ¢6. ther fuch 2 firm as Raafon, Moreland, and Hammerfley
I’dm:"d ever exifted, or who were the perfous who conflituted that

Purpert. firm, had t-ken great pains to fhew that the bill drawn on
Ranien, Moreland, and Hammerfley, was drawn on Lord
Kinnaird, Moreland, and Hammeriley : and in order to do
that, he had averred that the bill purported ta be drawn on
Lord Kinnaird, Moreland, and Hammerlley, Baut it pure
ported that alone which appeared on the face of the bill:
and upon the face of the bill Lord Kinnaird’s name was not
mentioned ; and therefore it did not purport to be drawn on
him. The confequence was, that the indiCtment was Tepug-
nant and defetive, and the prifoner was difcharged from it.
But as the objetion went only to the form of the indi€tment
and not to the merits of the cafe, he was remanded to prifon
till the end of the feflions, that the profecutor might be at
liberty to prefer another and a better indiGtment againft him
if he thought fit.

Fdfall's cafe, Again, in Edfall’s cafe, who was convicted on 2n jndi&-
2;5“?{5"':?23. ment which clfarged him furirh forging a cerrain paper
cor. Thoméon B. Writing, purporting to be an inland bill of exchange, and to
ﬁs}‘;‘k" be drawn by one C. W, Wright, bearing date, Winchefler,
- 14th Nov. 1796, and to be direfled to Richard Down, Henry
Thornton, Fobn Freer, and Fobn Cornwall the younger, bank-
ers, London, by the name and delcription of Meffrs. Down,
Thornton, and Co. bankers, London, requiring them ten days
after date to pay te Mr. Wm. Simmons or order 81 10s.
&c. and then {etting out the tenor by which the bill appears
Trin. Term,  ©d, as the fack really was, to be direfied * to Meffrs. Doun,
1798, ¢ Thoraton, and Co., bavkers, London.” The Judges, apon
reference to them, held the indi@ment bad, upon the autho.
rity of Gilchrift’s cafe; though Bulier J. dilapproved much
of that detennination ; which however he admirted conld not

be diftinguithed from the prefent cafe (a).

Ifaae

{2} #ide Resve's cafe, O. B Jan. 1208, 2 Leach, 933, the confideration of
which was peding before the [adges wheén the laft mentioned Cale was referved
for theis opinion  One of the obiections there was that the indidtment charged
that the prifoner forged a certain icip receipt, ¢ with the pame C., Olier thersunty
4 fubleribed, purgorting to have been figned by one Cirifepher Qlier,” &, wheve-
a3 €, Olier did not neceflarily purport tobe Ch-iffopder Olier, but might be Charles,
o The abjellion was for the prefent over-ruled by the Ceurt, {confitting of
Feath and Eawresge Js. ard Thomfon B.) thisking there was & (hade of difting.-
tion between this and GilehtiUs cafz ; there being no fuch abfolute Tepugnance

here

Forgery. 985

But svhere I{aae Carter was indicted for forging and know- cn. x1x. § g6,
ingly uttering a bill of exchange, deferibed in the indiftment Iﬂdﬁ:‘"’dd

EREE
to be ¢ a certain bill of exchange requiring certain perfons by  Parporr,
% the name and defcription of Meflvs. Down, &c¢.20 days after —
arter’s cafe,
¢ date to pay to the order of R, Thomfon the fum of 315 v e o
« value received, and figned by Henry Hutchinfon for T., G, :33:];; o
¢« T., and H. Hatchinfon, which bill of exchange fo fallely MS. Jud.
¢¢ made and counterfeited is as follows, (fetting out the billy A indiffmenr
. 2 Jorging & biik of
¢ &c. with intent to defrand G. Hutchinfon,” &c. On exchonge, fating
proof that the fignature to the bill % Henry Hutehinfor” was flf’éf'ﬁgﬁf‘::‘%
a forgery, it was objeled that the indiCtment averring it to E:lrpnrﬁns‘f iy
have been figned by bim, (and not merely that ?t parpoﬂ:‘d to ﬁg&ff:;;é} ¢
have been figned by him), which was a fubftantial allegation, d}ei;fd e forgery,
L) -
was difproved : and fo the Judges held on reference to them,

after conviétion,

It is wlual to charge that the party falftly forged and  § 57
counterfeited, &c.;5 but it is faid to be enough to allege Pherfchnical
only that he forged or counterfeited (a), without adding felfely, a;rw ot
which is fufficiently implied in either of thofe terms ; parti- s‘;‘;fi‘_‘“ .
cularly in the verh to forge, which as was frft mentioned is Anwe, o1,
always taken in an evil fenfe in our law. In like manner as
it was adjudged in Warbell’s cafe, 2 Rol. Abr. 82. that
where a falt laid in the indi€tment appears plainly to be

unlawful, there is no need to fay illicize.

It is a general rule applicable to this as to other offences,  § ¢8.
that an indi¢tment on a ftatute muft in general fet forth f”iﬂﬂi";#;jg:f
the charge in the irery words of the flatute defcribing within the words
the offence ; for cquivalent words arc not fufficient. Be. ¥ ¢ fatmre. 25
fides which, as was before {hewn, the inftrument itfelf muft 1. 1,0,
be fet forth, that it may appear to the Court to be what it  Hawk.ch. 0.
is alleged to be. 3laf 130

But a fuperfluous defcription does not appear to be ob- D\_;I;u;.;:‘s cafe,
jeCtionable; as in John Dunnett’s cafe, who was charped ;"is: Bu‘fl:r?_?_:‘
and MS. Jud.

here upon the face of the indiftment at in thit cafe; but they referved the point
fur the opinien of the Judges. But it does not appear what that opivion was; for
there were other objections taken to che conviflion and fisally the prifoner waa
capitilly convi@ied oa another indi&ment pending for a fimilar offence.

{e) The Latin words forme:ly in ufe were fabricavit gt costrafecis,  Vide Man
siot’s cale, 2 Lev, 223, and Dawlon's cale, £ Stra, 194

with
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©h. XIX. § 58. with uttering and publifhing as true < a certaia falle,
::ﬁi’;:"::;i ¢ forged and counterfeited bond and awriting obligatory,”
tucers purporting to have been figned by P. R. &c. as follows:
¢ Know all men, that we P. R., W. G., and W. L., of L.,
;f;jf;“:'i;' “ rage held'and firmly bousd to J. Dunaett of, &e. in 25101,
1:;;:: itwobea ¢ to be paid to the faid J. D., &ec. by us, &c.; therefore we
cing obligatory, a ** 27¢ firmly bounden to the faid J. D. in the faid fum, &c.”
goodwpssbe flat. dated 2oth November 1790, &c., figned P. R., &c., and
f;g:oa;::;; {ealed and delivered, &c. knowing it to be forged, &c.
&v.._“ﬁf*:ﬂﬂ— The indi@ment was founded on the flat. 2 Geo. 2. ¢, 2.
f;’ﬂ:::f&;,::{ f. 1. which has both defcriptions, bend, and geriting obligatory:
tory, thagh the  and the objeQtion taken was, that as the aét of parliament
m:;g in enumerating the feveral infiruments, the forgery of which
it prohibits, mentions both ; the indi€tment cught to have
defcribed the offence more particularly either as a forgery
of the one or the other, and fhould not have called it a bond and
writing obligatory; but in the prefent cale fhould have de-
fcribed the inflrument as a writing obligatery, and not as a
bond ; having ucither a defeafance nor penalty annexed toidt :
and that aithough a bond were a writing obligatory, yet that
the converfe did not hold; therefore they were not con-
yertible terms.  After convilion, judgment was refpited to
take the opinion of the Judges on this peint; who in Ealter
term 1793 held that the infirument was well defcribed, and

the convition proper.

Etfworthes cafe,  AD indiCtment ftated, that an inland bill of exchange was

;‘;0;: Lent AL drawn on the 23d of November, 20 Geo. 3. by Thomas
g COT.

Willes J. Leach, and direfked to Meiits. Mildred and Walker, bankers,
M. oler I. . London, requiring them to pay to J. Harrock or order 81
Cal. Ref. two months after date, for walue received {fetring out the
Tndittment ;7{';'; tenor of the bill). That Thomas Elfeworth (the prifoner)
charging that the on, &c. the faid bill of exchange did feloniouily alter and
f{;ﬁ;ﬁ’ﬁ"’;}}}’:ﬁ’ caufe to be altered by folfely moking, forging, and adding a
;:'I‘f’:‘]‘;{;;’t{ng, cypher o, to the letter and figure £.8 in the faid bill, and
ferging, and agd- al{o by fulfely making, forging, and adding the letter y to the
:C?d‘ zgf‘:a’oii word eight in the faid bill mentioned, whereby the letter and
the words of ke fizure £.8 before written in the faid bill became £+80, and
‘ﬁ‘t:::; ;:,},:K,,y the faid word eight before written in the {aid bill became
“ i‘:‘fﬁ'rifif.'.:. eighty; by reafon and means of which faid forgeries and 2d-
o werfiit,” @5 ditions the {aid bill of exchange, fo drawn as aforefaid for

eight pounds, became and purported to be a bill of exchange

G ior
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for eighty pounds; with intent to defraud Henry Garforth, Ch. XI1X.§ 8.
&c. The fccond count ftated, that certain perfons unknown f;f;,":::’”::}i_
altered the bill {in the manner flated in the frft count), and s,

that the defendant on, &c. had in his cuftody 2nd pofiefhion
the fuid falfe, forged, and altered bill, and did feloniouily
utter and publith the fame as true, with the like intent,
krowing it to be forged, &ec.

‘Che prifoner being convilted, it was moved in arreft of
judgment, that as this was an indictment on the flat.
2 Geo. 2. ¢. 35. 1. 1. the words of it muft be firidtly pur-
fued in charging the forgery ; which words were, ¢ if any
4 perfon (hall falfely make, forge, or counterfeit ;” {(whereas
the forgery alleged was, that perfons unknown did alter and
caufe to be altered, by falfely making, forging, and adding the
cypher o to the letter and figure (.8 &c.); that it ought
to have been charged that they falfely made, forged, and coun~
terfeited the faid bill of exchange by fallely altering and add-
ing, &c.; and thatif the forgery itfelf were not alleged with
fufficient precifion, the charge of uttering and publithing was
zlfo defective ; becaule the allegation was, that he felonioufly
uttered and publifhed the faid falfe bill of exchange with
reference to the preceding charge of forgery. That feveral
of the {tatutes againft forgery had the word alfer in them,
viz. 8 & y W.3.¢. 20, allering or rafing the indorfement
en zny baunk bill. 9 Ann.c.z1.{.57. forging, counter-
feiting, or aftering a bond of the South-fea company.
11 Geo. 1. ¢ 9. 1. 6. altering, forging, or counterfeiting
any bank bill; and ftat. 15 Geo. 2. c. 13. forging, coun-
terfeiting, or altering any baok bill of exchange. But that
the word alter was not ufed in the ftatute on which this in-
di@ment was founded, That in framing indi¢tments on Ra-
tates the conftant pralice had been in the charging part to
follow ftricily the words of the aéts, and fo were the prece-.
dents. The counfel for the Crown admitted that this in-.
di@ment was rather informally drawn; but contended that
there was fufficient alleged for the convition of the prifoner
on the fecond count. That the falfe and fraudulent altera-
tion of a writing to the prejudice of another man’s right,
was a [ufficient defcription of a forgery at common law ; and
that the uttering or publithing, of which the prifoner was
found guilty, was charged in the precife words of the flatute,

viz.
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g};g;:{. i‘}g" viz. that he felonioufly uttered and publifhed a falfe, forged,
cwidence, on fia-  OWt€r€d, and counterfeited, &c. bill of exchange as true,
tutes, knowing the fame to be falfe, &c. Execution being refpited
by Willes J. in order to take the opinion of the Judges; on
the 12th of April 1780 all held that the indi@ment was
good; and the offence fufficiently proved uvpon the fecond
Vil S. C. pott, count: for there was no difference in fubftance or in the
3:}9&&?;:"0“"' nature of the charge, whether the indictment were for feloni-
oufly altering by falfely making and forging, or for feloni-
oufly making aud forging by falfely altering, &ec.
fa}::c:nﬁl:l,a;;gs- Soin Crutc.hﬁcld’s r.:afc, who was indicted for forging a
ftamp on foreign muflins; the indi€kment, ftating the duty
to be chargeable for, on, and in refpedt of foreign muflin, was
'holdcn good ; though the words of the ftatute in the clanfe
impofing the duty are for and upon, in other claufes Jory in
others o, in others tpon.

Stocker’s ¢, But where the indi@tment flated that the defendant
ill::l‘-;dﬁ’;?- forged or caufed to be forged a bill of lading, it was holden
Walcot's esfe,  bad for uncertainty.

Holt's Rep. 345.

. The intent to defraud, which has been touched upon be-
f:;:rsf;::ﬁaﬂi, ﬁ:m:f muft be ftated in the indi€@ment, and pointed at the
particular perfon or perfons againft whom it is meditated ;
and the proof muft tally with fuch averment, otherwife the

prifoner will be entitled to an acquistal.

Rexs. Harsifon,  Harrifon was indiGted for forging a receipt upon the ftat.
. B. 1777, . '
Ms. Bu'{,i:]_ 7 Geo. 2. which makes it felony to forge fuch receipt with

(3 Leich, 215, intent to defraud amy perfin. Some of the counts in the
A, 1, 36. 5.¢. indikment laid the offence to be with intent to defraed the
o0 snother poiat. London Affurance Company and the Bank of England alter-
nately. It was objefed, that 2 company or corporation wag
not a perfon @ and that the Legiflature had fo decided by
pafling the ftat. 31 Geo. 2. c. 22. {. 78, which after reciting
that doubts had arifen whether the word perfon in the ftat,
2 Geo. 2. ¢."25. extended to corporations or companies,
enacted, that they who were convicted of the offences in
that flatute fhould have the fame punithment if they com-
mitted them agalnft a company or corporation as if againft
any perfon: but it did not mention the offences comprifed
in .thc ftat. 7 Geo. 2. The Court referved this point for the
opinicn of all the Judges, who decided in favour of the pri-

8 foner,
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foner; and he was dilcharged. Shortly after the flat. Ch.XIX. § co.

18 Geo, 3. ¢. 18. was pafled to remedy this defeét.

Tediment and

evidence.

But the indiftment need not ftate the mannes in which Intent to defraud.

the party is to be defrauded, for that is matter of evi-
dence.

In Powell’s cafe one of the objections was, that it was not
averred that T, Barrow, whofe name appeared to be figned
to the forged receipt, meant Taylor Barrow, with intent to
defraad whom the forgery was laid in one of the counts.
That the manner in which the forged receipt of ftock was to
operate in prejudice of Mr. Barrow ought to have been
averred in the indi¢tment; which (hould have ftated that
Taylor Barrow was the proprietor of fo much ftock ; that
the prifoner perfonated him in the f{ale and transfer, &c.,
and transferred it to fuch a perfon in his name, &ec.; and
it was not fufficient merely to ftate that the forgery was com~
mitted with inteot to defraud T, B. generally. But it was
holden fufficient by the Judges that the offence was defcribed
in the words.of the act: and that whether it were or were

Manner of de-
Fraudieg.

Powell's cale,
ante, L 53-

not meant to defraud Taylor Barrow was matter of evidence, -

which the jury had found. Belides there was a fecond
count, wherein it was laid with intent to defraud one Sykes,
If therefore there were no fuch perfon as Taylor Barrow, or
if he had no ftock, yet as the receipt had in form the con-
ftitaent parts of a receipt for the transfer of Ealt India ftock,
that was {ufficient

So in Elfworth's cafe before mentioned, Buller J. upon
the conference ftarted a fimilar objeion, that it was not
ftated that the bill was uttered or tendered to the perfons
whom it was laid the prifoner meant to defraud ; and there-
fore that it did not appear to the Court on the face of the
indi@ment that the tranfaltion was fuch as thofe perfons
could be defrauded by it ; which always was the cafe where
the name of a drawer, acceptor, or indorfer is forged. But
all the other Judges held that the indi€tment was goed allo
in this refpect; for it was {ufficient to purfue the words
of the a& which conftitute the offence, and it was matter
of evidence whether the prifoner intended to defraud
the perfons named by tendering the bill in payment to
them, or how otherwife,

As

Elfworth's cale,
ante, I, 38,
Ir IndiBment fir

_eitering and pub.

lifhing & forped
dz’ gf ea{bfﬂgt
i weed mot be
averred that the
Bill wwar temdered
to the party, with -
intent 1o defravd
wwhem the offence
ir laid to hawe
Beer (omimitted,
wor in whal other
manner ke conid
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thoogh bis name
did mot appear on
rhe 5ill 5 for that
ir matter of evi~
dence,
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Ch XIX.§60.  As to the manner of deferibing the perfons againft whom

Iﬂdﬁf;::;ﬂf the forgery is intended to operate, the following cafes have
Perfons defraud- occutred.
“ Henry Lovell was indifted for forging an order for pay-
§ 6o. ment of money, purporting, as the indiCtment defcribed, to
Defrptionof  be anorder under the hand of Henry Harvey Aftom, and di-
ﬁ?r’g;:'f'“d' rected to Meffes. Drummond and Company, Charing-crofs,
R. v, Lovell, by the name of Mr. Drummond, Charing-crofs, by which
OE. Sept. 1732, 1aid ovder, &c. the faid Mejfrs, Drummond and Company were
a’fj]fj’:_ld 18 required to pay the bearer, or order, the fam of £. 103105
MS. Ciown C2f, which [zid order, &c. is as follows, viz,
;fdf_' d M3t Mr. Drummond, Charing-crofs. 25th Augult 1782.
(xLeach, 232. & Pleafe to pay the bearer, or order, on demand £. 10310

gl'uci;u)ﬁmm ¢« and place it to account, per me, H. H. Afton”
Faiirg that 2 with intent to defraud H. H. Afton. The focond count
was direited 11 was for uttering the faid order, aad laid like the Arft. The
Mellis. Drum- hird and fourth counts were like the preceding ones, but
f}ng fji:k};;;;:“ laid with intent to defraud Robert Drummond and the other
dently cortain,  PATNELS in the houfe by name. There were other counts,
laid as the firft in manner above fpecified. Alter convittion
a motion was made in arreft of judgment, that the indiét-
ment charged the note to be drawn on Drummond snd Com-
pany by the name of Mr. Drummond, Charing-crefs, whereas
the names of the refpeQive partners ought to have been
mentioned, inftead of giving the fhort defeription ef Drum-
smond and Company: and it was alleged that on fearch of pre-
cedents none could be found of an indictment drawn in this
form. At a conference of the Judgeson Gih Nov. 1782,
they all held the indi¢tment good, The queftion was,
whethes any perfon or perfons were defcribed by the words,
« Meffrs. Drummond and Company,” or whether they were
totally unintelligible, and a defeription of nobody. The
Judges fail they muft onderfiand them a5 every body elfe
did, namely, as meaning the partners in the partnerfhip in
the banking houle, it being a fenfible and certain pointing
out of the perions intended by the draft; and it was not
neceffary to ftate by mame who thofe partners were in that
part of the indi@ment. Gould J. {5d, that to require the
particularizing of all the partners would be of dangerous
confequence to fuch profecutions ; fome of them mipht not

be known. And it alfo feemed to Buller J. and other
Judges
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Judges that if the words ¢« Meffrs. Drummond and Com- ¢y, 1y

*¢ pany, Charing-crofs, by the name of,” had been omitted, I".“’-'Hm;f?'::.
and the indi@ment had only Rated, according to the fat, P o,
that the bill was direCed to Mr. Drummond, Charing-cro‘fs, "
it would have been fufficient: and as the indiftment was —
framed, the only quefion was, whether Drummond and

Company were meant by the prifoner, which was eftablifhed

by the verdict.

I}hry Jones and Henry Palmer were indi&ted for forging Jones and Patc
an indenture of apprenticethip, and alfo a reccipt for money, 25 % 0.2
with intent to defrand A. B., &c. the fewwards of the feaf? :gf :E?;«fes'sfm
the fons of the clergy,  The charitable fund of the fons of the | th 40s.
el ; iod b 1 - ) 1ndifment for

£y 18 ralled by voluntary contributions, and allotted by Sferging an'inden~
the fecretary equally among all the fewards, to be difpofed ::_,:}:f nppren-
of by them to the widows and children of deceafvd clergy- "*P';Wa;dw:r:“
men, according to their difcretion.  The prifoner Jones was ;f:bgh;mf;r:-_-d"
a clergyman’s widow, and pretending by means of thefe jn- Fe ke fevvarde
of the feaft of rhe

dentures and the receipt indorfed thereon that fhe had Nons of the Clergy

pl.aced her fon as an appreatice, fhe obtained in concert /Hdined by prosf
with the other prifoner an order from one of the ftewards bort :ﬁi'a:;;;:;;‘f;
on the treafurer of the fociety for 2ol as an apprentice fce, & @ <boritable
T!’fe -forgeries: were clearly proved, and the prifoners found ’ifl’ifn?:??if{;.;.
guilty. But.itwas fubmitred that the offence amounted only £ & &
toa m.ifdcmeanor at common law, and that this was not fuch ;f;}i'?:ﬁ;z“
a {pecies of property as fell within any of the aéts relating to _f:.ﬁ},éff"‘"d ol
forgcr}'.- But by Liyre B. forgery is the falic making of an bt pen,
mfirument, which purports on the face of it to he good and :aﬁ: Thw:"”,:f.
valid fr_)r the purpefes for which it was created, witha defign e h
to defraud any perfvn o perfons.  'The flatutes 31 Geo, 2

¢. 22, {. 78. and the fist. 18 Geo. 3. ¢. 18. were made u;-

prevent any doubt whether the agpregate members of a
corporation, which is a body politic, were inciuded under

the words ¢ perfin or perfons;™ for where there is anincor-

poration; the money becomes the property of the whole

body, and not of the individual members who compofe it.

But in the prefent cafe the feveral Gewerds were the abfo-

lute. owners of deir refpelive thares of the fund: it was

their motrey, put into-their hands upon.a truft, and if they

had funk it impropetly or paid it wrongfully, they would

perhaps be an{werable: but unqueftionably it was their

mowmty a4 againft all the world, except the fubferibers.

It
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Forgery:.

1t feldom happens that dire& proof can be given of the
very ack of forgery; and where the forger is not the utterer,
a difficulty has {ometimes occurred as to what fhall be
deemed fufficient evidence of the faét of forging within the
county laid, a difficulty which does not occur upon the iflue
of non affumpfit, in an aCtion wpon {uch an inftrument, the
attion being tranfitory.

Parkes_and Brown, whofe cafe was before noted for
another point, were indifted, the firft fot forging, the other
for uttering a forged promiffory note for five guineas,
There was no doubt of Parkes having forged the note in
the fame name as the other prifoner, and with his concur~
rence, but pretended by the latter when he uttered it to be
the note of his brother, whom he reprefented as a man of
fortune in a lucrative employment. The venue was laid in
Midadlefex, but the only evidence which was offered to thew
that the forgery was committed there, was that Brown, be-
tween whom and Parkes an intimate connexion was proved
to exift, had uttered it in Middlefex, (Parkes not being pre.
fent at the time, nor for aught appeared cognizant of the
fatt); and that upwards of forty of the fame fort of five
guinea notes in blank, without any fignature, were found
upon Parkes in the fame county; all of which notes as well
as the one in queftion were dated * Ringhton, Jalop;”
and alfo a receipt was found upon Parkes under cover, ad-
dreffcd to Brown, for 21l for 4 five guinea bills. Both
the prifoners were convicted. But after argument in the
Exchequer-chamber a majority of the Judges held the con-
viftion wrong as to Parkes; there being no evidence that
the forgery was committed by him in Middlefex, where it
was laid. For they thought that the bare fact of the note
being uttered there by the other prifoner, taking him even
to be an accomplice, was no evidence of the forgery itfelf
having been committed there. But fome of the Judges
were not fatisied with this opinion, thinking that the falt
of finding the forged inftrument in the county, in which
alfo it appeared that the forger himfelf was, was evidence,
in the abfence of other proof, of the fa& of the forgery
having been there committed. The majority agreed that
it was a queltion of evidence for the jury; but thought that
there was no proof in this cafe to warrant the conclufion.

I1X, 4s
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Ch. Xix._§6:.
IX, As to the Compelency of Witnefjes to the Faft W=
of the Forgery.

There is fome difficulty upon this point, not i oafcer- § 624
taining the praice which has long prevailed 5 for that has Wf:’;";l‘;,
been uaiform in rejefing every witaz{s whols interefled, at Hord B
the time of his examination, in fetting afide the inftrument 2;3_‘,,,_34‘“ :
alleged to be forged, apon which if genuine he would be li- Pi,ﬁ-.-. MS, Sum.
able to be {fued; but in reconciling that practice in all cafes e
with the principle Jaid down in Abrahams v, Dunn, Bent 4 Bor 2253,
v. Baker, Smith v. Prager, and that clafs of cafes, by which i;g":f;‘-:g‘
it is now fetcled as.a general rule that ualefs the witnels is Rep. B0,
to derive an immediate advantage from the verdi&, if fa-
vourable, or can give it in evidence on his own behalf in
any other fuit to which he is a party, the objeftion of inte~
reft only goes to his credit and not to his competency.

The rules of evidence are faid to be the fame in criminal as :;;"";ffﬂ"
in civil cafess and as the object muft be the fame in both, chant, Exch
to arrive at truth, there is nothing in reafon to eftablith a Et’:’;:r:;?;;p.
difference, unlefs where the neceflity of the cafle furnifhes 2o1. n.

an exception in admitting the party injured to give evidence

againft an offender from whole convidtion he is to derive

fome advantage to himfelf, ne maleficia remaneant impuni-

ta. That reafon however does not hold in the prefent cafe

for the admiffibility of the witnefs whofe hand-writing has

been forged ; for although he muft neceflarily know with

more certainty than any other, whether the inftranicnt be

or be not of his own making ; yet as in many inftances he

has 2 dire@t intereft in fetting it afide, and as the fadt of his
hand-writing may be afcertained with reafonable certainty

by others, the common and primary rule of law prevails,

that where fuch interaft appears the party is incompetent to

depofe to any fa&t which goes to difprove the genuinencfs

of the inftrument. '

If it were even admitted that this praltice is in-fome in-
ftances not altogether recancileable with the rule before men-
tioned, as laid down in Bent and Baker and the other cafes, it
might be fufficient to fay that the long continuance and uni-
ver{ality of fuch prattice has now fully eftablithed the cafe
of forgery as an exception to that rule. But it is nox o

35 clear



994 Forgery. Forgery. 995

Ch. XTX § €2, clear that the rejeQlion of the witnefs in this cafe furnifhes terefied in fetting afide the infirument, fuppofing it genuine, Chv;}xjﬁﬁs-
. itnefles.

Wundfis,  £uh an exception.  For without entering into the queftion either as againft the prifoner or anyother, al! the cafes eftablih
T —— - - 3 - .
how far a cenviction ta a criminal cafe, founded on difinte- that his evidence is, to the point of the forgery at leaft, in-
refled teflimeny, would be evidence, atleaft prima facie, admiffible. T thall begin with {ome of the earlicit.
again{t the convift, or thofe claiming under him in a civil In Watt’s cafe, upon an information for forgery, it was Waws cafs,
fuit upon the fame inftrument, where the fact of the forgery holden that no perfon who could have any advantage by the ?;’3;. 3;;:’ 2-
was diretly in iffue, (a point upen which the diltinttions convi€tion could be a witnels for the King.
g}idgi::-zl--;f taken by Lord C. B, Gilbert and his reafonings thereon, as In Ruffel’s cafe, who was indifted on the ftat. 2 Geo. 2. Ruflel's cale,
DG, P . - - - . .
(lat ed]:_’;fand well as the opinions of others, are deferving of great confi- c. 25. for forging a certain acquittance and receipt with g’f'l,i;z'fg:;
;Ei.ni:;ffw deration before it is ruled in the negative 3{a)) yetin all cafes intent to defraud Roger Gately a folicitor, (the receipt con- Carter B,
Bull. N. P 245. of felony, at leaft, where the forgery is of fuch fort that the F taining leveral items of account between them for money 1 Leack, 10.
bl ;’;;’ party accufed might, if the writing were genuine, have his difburfed, &c.), Mr. Gately was ruled to be no witnefs o
Per Holt C, J.  Temedy thereon againfl the witnels, or the latter lofe his re- prove the forgery of his name fubfcribed.
at Guildhali H ; H : (e . . .
14Geo, 4, ana  PEIY againt him, it is clear that the witnefs has a direct In Peter Caffy’s cafe, upon an indi€tment for forging the Cafy's cafs,
5.P, 5 Ann, in Intereft in the conviction ; becaufe the fecurity itfelf as well . S : 0.B.O&, 173
C. B. 3 Com . . / indorfement of *¢ Jofeph Gardiner” upon a promiffory note ;. ‘-0 M
Dig, a8r, a5 the remedyis loft to the offender by the attainder and for- made payable to him or order, held per Raymond C. J., cited in Seric.
Swickland v, feirwre (8)5 and it cannot be prefumed that the Crown, at Py ) - " Forfier's MS.
Ward, Winchef- . g Denton J., and Hale B., that Gardiner could nat be a wit-
ter Sum. am. Whofeinftance the convictionwas procuredon thevery ground . . .
- &l . . . nefs to prove that the band-writing was not his, being a
1767, cor. of the falfity of the writing, would be fo inconfiftent with .
Yates J. cited party interefted. -

from his M5, n tielf a8 to attempt to [et it up again, even ifit were not le-

7 TemRep.  gally eftopped by its own a&t on record (¢},  And even in

637. n. 6 Mod, .
80 5. p,ang Other cales of felony, where the forgery was committed for

ngk Vﬁhvug the benefit of a third party, an intereit fill exilis in the wit-
5 Term R, 256, .. - . .
ind 12Viz, Aby, Defs, who is bound by the writing, if genuine, to progure a

In Rhodes’s cafe, upon an indiftment for forging a letter Rhodes's caie,
of attorney to rransfer flock in the name of Heytham the 25u 733
proprietor, Mr. Juftice Fortefcue rejedted Heytham as a
witnefs to prove the forgery.

There is another cafe in print of one Robert Rhodes, R. v Rabe,

365.;"; . counviftion : for independent of the difcredit thereby thrown R. v Rabty
wl ' . . .. . . h 0. B.

ch‘];;; ',-_zg’a]”o'f' on the inftrument, which is infilted on b'y fome as a {uff- before Mr. Baron Reynolds, which feems to have carried U“:iur. R1s-
() ¥ide Co,  cient reafon in itfell () for excluding fuch teltimony 3 al- the rejeflion of a witnefs on the ground of intereft a great Mll.hafi; N

it g5 < ™ : . S . 1 Le .
:’;&'Ei:;“‘&é' though the conviftion would in that cafe be no legal evi- : way. The prifoner was tried for the forgery of a will of g

§ - o 39' M - - - . . - ’ - -
() Fide 2 Hawk, dence to avold the inftrument in a civil adtion by or againit one Thompfon, dated 1736, in which he was named exe-

:hmgﬁ‘s’;i‘*;:"sd fuch thivd perfon, to whom the rule of res inter 2lios a&ta cutor; and in order to difprove the hand-writing of
. Sum, 346,

ged wide R.v.  would juftly applys yet the difficulty of fuing thereon ar Thompfon, one Carter was called, who Ciﬂ.im"-‘d as exe-
iy, Kep temp. fetting it up apain would at leaft be increafed from the cutor under a fubfequent will dated 1737, His compezency

Hardwr. 538, and . . e
f"“ﬂ;?;‘r‘;f“‘@g" known ufval practice of the court to impound inltruments was objected to, becaule he had an intereft in eftablithing
 Rep. the latter and invalidating the former will. To this it was

* found by the verdict of a jury to be forged : and the difculty

of proof alfo to the third party interefted in the civil a&ion anfwered, and apparently with fome weight, that hie had no
might pofibly be inhanced by the conviftion of the fabri- ' manner of intereft in ovesturning the firft will; for whether
¥deCo. Lt 6.6, cator for forgery, which being a {pecies of the crimen falg it were a troe or a falfe one the laft was equally valiq, if
renders him in all inflances an incompetent witnefs. fufficient in itfedf: and its fufliciency could in no event de-

pend upon the refult of the impending trial, allowing all the

$63. But on whatever grounds the intereft of the party whofe

weight to the verdiét which it might be fuppofed to have;
?:;;';’J'i:f:j:} hand 1s forged may be {uppofed to reft, if he be in falk in. but it muft fand or fall upon its own groand. The witnels

fibh terelted ' 352 was
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Ch;;:y? 63. was however rejefled ; but for what reafon does not appear.
. Perhaps it wouald be difficult to {hew how far even the cre-
dit of fuch a witnefs was affeéied.

Fid: Buli K. P.

254 And if the executor be a bare truftee, claiming no bene-

fcial intercit uuder the will, I conceive that the f{ame tule
which governs in civil cafes would prevail in this.

§ 64. Incompetency arifing from interelt in the event of the ver-
mx‘;‘:‘; dick, whete it really exiils, extends to preclude the party from
the fati of fu- giving other evidence as well as that of negativing the
ey hand-writing, which tends to prove the faét of the forgery.
Rexv. Geo.  Thercfore the executor of a perfon, whofe promiffory note
;‘:’;:i’ﬁ’i;g“' had been forged, was by Mr. Baron Adams reje@ed as a
3767, Seijt.  witnels to prove what the prifoner faid to him when he

Focfler's M5 tendered him the note for payment.
§ 5. Tt being effential to prove the identity or non-exiftence of
Proaf of identity

or maw-exftence of the perfon E"l‘f’fc name is charged to be forged, fo far as to

porfonwicfe sume fhew that it is not the hand-writing of the fame perfon

# forged: which it purports to be; it has been often in queftion
by whom, and in what manner, {uch fact can be proved.

i)?";ﬁ’;‘;!'"“f‘* John Sponfonby was indicted ior forging an indorfement

. yr784, . .

3 Laach, 374, 10 the name of William Pearce on a bill of exchange, drawn
by Richard Davis in favour of William Pearce on Crofts
and Co. for four guineas. The report flates that William
Pearce, the fuppofed payee, was an intimate acquaintance of
Davis the drawer, and had received a letter of advice, fig-
nifying that fuch a bill bad been remirted to him, and de.
{iring him as an a&t of fricnd(hip to pay the produce to one
Coles in dilcharge of a debt which Davis owed him. The
bill never having come into Pearce’s hands, and he having
no demand on Davis for the amount, it was -agreed that he
was 3 competent witnefs to prove that the indorfement was
not his hand-writing. But it being alfo neceflary to thew
that he was the identical William Pearce to whom the bil}
was made payable; and as Divis the drawer, whole teiti-
mony was confidered as the bell evidence of the falk, was
not prefent to atteft it; the letter of advice which Pearce had
received from him was holden infufficient for the purpofe;
and Pearce’s teftimony to fhew the hand.writing to be forged
was finally rejected: for though it might not be his hand-

4 writing,
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writing, yet it might be the hand-writiog of another Wm. Ch;;?;iﬁs.
Pearce to wham the bill might be payabie.

Without confidering any other pownt of evidence which
occurred in this cafe, it may be doubted whether the fa&k of
this Wm. Pearce being an intimate acquasintance and corre-
fpondent of the drawer, and no evidence being given of the
exiftence of any other Wm. Pearce, to whom it might be
fuppoled that the bill was made payable, was not {ufficient
evidence of the identity of the payee: and as far as that 2085 s, Parr's cafe,
his teltimony would rather prefs againft his intereft than for poh
it; thongh it is otherwife as to the falfification of the ia.
dorfement.  For taking him to be the Wm. Pearce to whom
the bill was made payable, if the indorfement had been genu-
ine he would have been liable to an aion at the fuit of Zide Birtlﬁnd
Davis; not baving applied the money according to his order. ‘;;“g;‘;;:,, pnees
It {eems therefore that he had no manner of intereft, but :(E‘iﬂ;"ﬁ s
rather the contrary in proving himfelf to be the real payee; L43%
but that he had an intereft or rather a bias in proving that
the indorfement was not his hand-writing.

And in a fubfequent cafe in the fame book it is reported Psrscafe, 0.8,
that Ifaac Hart, a proprictor of ftock, whofe perfon and fig- ;g?f;:;f‘h’

nature were afiumed by the prifoner Parr in endeavouring Fet. :i:._F;y;‘-:
.. . . . vionating 5, C,
to receive the dividend due to him, was examined as 2 wit- f;mhf,mt'

nefs to prove his identity, by teftifying the amount of the
ftock he had at the Bank, and that the fum for which the
prifoner had obtained the dividend warrant was the exadt

{um due te him at the time, But he was not examined to
the falfity of the fignature.

]arﬁcs Downes was tried upon feveral charges of forgings Downes's aafe,
and uttering a bill of exchange in the name of Andrew 1;;.‘:?;9?‘:-;:
Helme, with intent to defraud one Anthony ; and ailo of Wilten J.

i s : . MS, Buller J,
forging and publifhing an indorfement in the name of John ;) m““”.{

Sowerby on a bill of exchange purporting to have been drawn o npp«.;iag _
by the {aid A. Helme, dated 12th May 1789, and payable ,;mf:;f;“:"

ewo months after date to the order of the faid John Sowerby e indorjer's, it

for £.14:6:6, with the like intent. Some letters of the ¥ ionibet
prifoner’s, written after he was apprchended, were pro. :G:aijda:;:zw
duced, from whence it clearly appeared that the name of L4l oo drason,
the drawer A. Helme was forged. One of thefe letters :::'::::xa:'j:‘-f
dire@ed to Andrew Hclme, the prifoner’s uncle, cantaining prace; ans o oy

L. . o H H be j by other
an application from the prifoner to him to beg his uncle to 2 d-r"’:“‘”: A
383 acknowledge prijner means by
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acknowledge that it was his fignature, in order to {ave him
(the priloner) from his impeading fute, and promifing to fave
his uncle harmlefs from the payment. In the fame manner it
appeared from the letters that the John Sowerby whofe in-
dorfement was intended to be counterfeited by the prifoner,
was the {on of another perfon of the fame name- in Liver-
pool. Anthony Bennett proved that the priloner owing him
Tome money offered him the bill in queftion, with-the in-
dorfement thereon: and that on queftioning him, the prie
foner {id that the drawer Andrew Helms was a gentleman
of credic at Liverpool, and the indorfer o cheefemonger there,
who had received the bill in payment for cheefes ; and that
he might depend on it, it was a good bill. Whereupon he
took it; and afterwards paid it away, and fourtcen days
after it became due it was returned to him as good for no-
thing. John Sowerby the father was then called, who
fwore that the indorfement was not his hand-writing : that
be had lived 36 years in Liverpool, and knew no othee
perfon of the fame name there, cither a cheefemonger or
otherwife, except his fon, who had left him about foar
months before, and afterwards carried on the fame bufinels
of a cheefemonger in Dean-fireet.  That his fon had failed,
and was lately gone to Jamaica, That the indorfement wasg
not at all like his fon’s hand.wriring, and he did not believe
it to be his. That the prifoner and his {on were acquaint-
ed, and the prifoner had bought corks of him. Another
witnefs alfo proved that the indoifement was not like the
band-writing of the fen, and he did not believe it to be
his.

It was objected on the part of the prifoner that A. Helme
the drawer of the bill had not been called to prove what
John Sowerby it was in whofe favour the bill was drawn,
as he beft knew that fa&, and therefore that his was the
belt evidence, and fuch as the law requires. The evidence
given was however left to the jury by Mr. Jultice Wilfon.
and the prifoner was thereupon found guilty. Buat judg-
ment was refpited to take the opinion of the Judges on the
objeétion taken. In-Michaelmas term 1789 all the Judges
held the convidtion proper; and the following reafons were
afligned by the learned Judge by whom fentence was after-
wards paffed. ¢ The objetion fuppofed that there was'a

genuine
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genuine drawer of the bill, who it was infifted ought to have Ch—;;;:-e? 65.
been called as a witnefs to prove what John Sowerby it was i
in whofe favour the biil was drawn. But to this there were

two anfwers. Firlt, it was apparent that the name of the

drawer as well as that of the indorfer was forged by the pri-

Aoner, for he acknowledged as much in the letter under his

own hand to his uncie A. Heime the {uppofed drawer.
Aud if no real drawer exifted, and the objeftion were
allowed, it would be to excufe one forgery becaule another
had been commiited. But 2dly, the prifoner himfel